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DECIDED  IK 


THE  COURT  OF  SESSION,  &c. 


Omitted  of  proper  dato— lOtb  June  1863. 
Thk  North  op  Scotland  Banking  Co,,  Pumien,  v. 
Georgb  Thohfson,  Junr.^  Defender, 

Belerancy — ^Fraud — Beduction— Process — A  banUng 

raited  an  action  againtt  a  perton  who  had  been  one  of  their  diree- 
ton,  getting  forth,  thai  mhiU  hs  held  that  offiee,  he  had,  atong  with 
the  then  nana^  of  the  book,  entered  into  a  tpeeula/ion  for  lie 
purekate  of  raibnj/  tharet ;  that  for  thii  purpoee  he  had  obtained 
naney  fnm  ikt  bank,  ttkith  had  been  plMtd  to  an  account  in  hit 
fwme ;  that  tkereafler,  the  rotue  of  the.  Aorta  hapinff  fallen,  ke  had, 
feith  the  view  of  getting  rid  of  the  UabiUti/  for  &e  whok  ihartt, 
indueed  one  (f  hit  atmxiai^  in  the  ipeeulatioa,  who  va*  worth 
nothing,  to  vuiko  a  fioiitioue  transfer  of  pari  of  the  turn  due  thereon 
from  the  defender's  aeeoimt  to  the  dMl  of  an  aeeount  in  hie  own 
name:  Term*  of  a  lummoitt  irAieA— Held  rtkoatU  to  warrant 
eonctmont  to  hare  it  fovmd  thai  the  dtfender  wot  tliU  UaNt  for 
the  rum  to  Irantfyrred. 

AcqaieKentT— Homoloitatlon — Where  the  name  tf  ont  of  teverat 
poreene  etibembing  a  tetter  to  a  bank,  binding  thmeehet  in  teeu- 
riti/  of  a  eath-eraUt,  wat  deleted  therefrom,  and  the  bank  there- 
eftfr  took  a  bond  for  the  amount  of  the  credit  from  the  other  per- 
aoni  ttdmribing  the  letter,  without  ealltng  on  kin  whose  name  wot 
delete:  Cireumttaneet  in  whith — Held  that  the  bank  was  not 
barred  from  intiiting  in  an  action  to  haee  Aim  found  liable  in 
oteurily  of  the  eash-eredit.  notmlhstandtng  the  deletion. 

Leare  to  Appeal— ReleniDcy — ^Process — Cireumalanm  in  which 
iwH  to  appeal  agaiaet  m  tmammout  deeimm  on  on  objietiM  to 
r^evanejf,  granted. 

This  was  an  action  at  the  instance  of  the  North  of 
Scotland  Banking  Oompanj,  the  summons  in  whioh  set 
forth— 

That  the  pnr^acni*  company  was  constituted  for  the  porpoM 
of  carrying  on  the  buatnen  of  banking,  the  nlanl^(OIneDt  of  the 
compMiy  Dcin^;,  by  the  pursiien*coutractofco|»ttnBC]r,  vested 
f  n  agorernor  and  dlrectom,  of  whom  five  were  to  be  appointed 
the  committeo  of  mAnaj^einent,  and  of  whom  no  individual 
WHS  to  *'  havti  a  vote  in  judgiog  of  bills  for  dtscoant,  or  appll. 
cations  for  casb-credit  ai'coimtti,  where  he  himself,  or  any  per* 
son  who,  with  respect  to  liini,  miglit  by  the  law  of  Scotland 
be  held  a  conjunct  and  confident  person,  or  any  partner  In 
aaj  other  company  (except  a  joint-stock  company  having 
more  than  50  partnen)  of  which  he  is  a  member,  if  a  party  ;* 
That  Henry  Patenon  was  manager  of  the  company  ttil  April 
184S,  when  he  was  superseded  :  That  the  defender  was  one  of 
the  ordinaiy  directors  from  Angmt  1886  till  80th  December 
1848 ;  and  from  November  1845  till  the  same  date,  he  was  also 
one  of  the  committee  of  management :  "  That  it  now  turns 
out,  and  has  been  aKertained,  that  the  defender,  taking  ad- 
▼antage  of  hb  position  as  a  director  and  a  member  of  the  con* 
mUtee  of  management  of  i^d  company,  and  of  the  Inftuenoe, 
authority,  and  bcilities  thereby  afforded  him,  has  engaged  in 
-varions  transaction!*,  whereby  he  became  largely  indebted  to 
the  pBTiaers,  and  hat  Incurred  liabiU^  to  them  as  afterwards 
axplaioed ;  and  the  dronmstances  connected  vrith  these  trana- 
acttooa,  and  In  which  the  debts  and  liabilities  of  the  defender 
have  ben  Inenrred.  have  only  recently  come  to  the  kmnrledga 
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of  the  pOTSuera,  so  as  to  enable  tliem  to  vindicate  their  rights 
and  claims  as  ooododed  fur  in  this  action  That  tlie 

SarsaeTB  have  ascertained,  and  now  aver  as  follows  regarding 
iti  acts  and  conduct  of  the  defender  Ur.  Thompson,  and  the 
responsibilities  under  which  he  lies  to  them  : — (Firtt),  Id  or 
about  the  .vest  1845,  a  railway  was  projected,"  to  be  called  the 
Decside  Kailway.  With  reference  to  this  railway,  a  scheme 
was  devised  and  arranged  by  tbe  defender,  that  be,  along  with 
^terson,  then  manager  of  tbe  puruiera*  company,  and  fiobert 
Bussell  Niotman,  *'  as  bis  osMclates.  shonld  buy  np  the  whole, 
or  the  greater  part  of  the  shares  or  scrip  of  said  '  Deeside  Bail* 
way'  concern,  and  then,  by  resorting  to  certain  practices  and 
maroeuvres  of  a  very  discreditable  character,  mine  up  the  mar- 
ketable value  of  said  shares  or  scrip,  and  resell  them  at  a  pro- 
fit, or  otherwise  turn  the  said  concern  to  their  own  private  in- 
terest and  advantage   The  defender  and  his  assod- 

ate%>n  said'  scheme  found  ft  necessary  to  ndse  consfdemble 
stuns  of  money  tu  enable  them  to  carry  on  their  operattodk  in 
regard  to  the  same.  The  money  so  required  was  obtained  tx 
taken  by  the  defender  froui  the  fnndtt  of  the  pursuers'  com- 
pany, in  the  manner  now  to  Ite  explained.  1'lie  flirt  lot  itt 
shares  or  scrip  acquired  by  the  defender  and  his  associates  in 
tbe  '  Deesido  Railway'  concern,  In  tbe  prosecution  of  their  said 
scheme,  was  purchased  by  tlicm  on  or  about  the  8d  of  Octo- 
ber  1S45 ;  but  the  first  payment  on  account  tliereof,  being 
£181,  was  not  made  till  on  or  about  the  11th  of  that  month, 
when  the  amount  was,  with  the  sanction  and  approbaUon.  or 
at  the  request,  and  for  the  purposes  of  the  defender  in  refer- 
ence to  said  scheme,  taken  from  the  funds  of  the  pnnnen^ 
company,  and  ptoccd  to  the  debit  of  him.  the  defender,  in  a& 
ai^nnt  opened  under  his  name,  marked  *  Ka  2'  in  the  booka 
of  the  pUTfiuers'  company.  On  tbe  18th  of  tlie  same  month  of 
October  1845,  another  sum  of  £1205  : 2 : 0  was  taken  by  the 
defender  from  the  funds  of  the  panniers'  company,  and  placed 
to  his  debit  in  tlie  same  account  'No.  2,'  l>eiogthe  price  of  190 
fibores  or  scrip  of  the  'Deeside  Rail  way'  concern,  acquired  about 
that  time  by  the  defender  and  hU  amoclatea,  in  furtherance  of 
said  scheme.  Various  other  parcels,  or  lots  of  sltares  or  tetip 
of  the  *  Deeside  Railway'  concern,  were  also,  In  the  said  mouth 
of  OctolHir  1845,  or  between  that  date  and  tbe  month  of  Au- 

gust  1846  inclutiive,  purcbaseil  or  acquired  by  tbe  defender,  and 
is  asKKtiutes  afoiMaid,  In  tbe  prosecution  of  said  scheme ; 
and,  during  the  same  i>eriud,  there  were  taken  by  the  defen- 
der from  the  funds  of  tbe  pursuers'  company,  and  placed  to 
his  det>it  in  tbe  foresaid  account 'Na  2'  In  the  company's 
boolu,  various  additional  sums  of  money,  for  the  purpose  ol 
being  applied  by  him  the  defender,  and  his  assodates  Pater- 
son  and  Notman.in  payment  of  said  shares  or  scrip,  and  other- 
wise in  furtherance  of  the  private  speculations  of  the  defender, 
in  conjunction  with  his  said  associates,  or  with  one  or  other  of 
them :  That  in  consequence  of  the  operations  thos  made  upon 
the  said  account  '  No.  2,'  kopt  In  name  of  the  defender,  there 
arose  a  sum  at  his  del)it  therein,  in  ooonection  with  the  said 
■  Deeside  Railway*  scheme,  as  upon  Slst  Augost  1846,  amount- 
ing to  £18,684 : 12  : 11.  During  the  whole  period  when  tho 
said  sums  were  taken,  as  now  referred  to,  from  tbe  bank  or 
funds  of  the  pursners'  company,  the  defender  was  a  director, 
and,  during  toe  greater  part  of  the  n^d  period,  vis.  firom  8th 
NovemlKr  1845,  be  was  also  one  of  the  managing  oommittes^ 
of  the  banlt.   In  obtaining  and  taking  tliese  sums,  be  fraudu* 
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lently  and  wrongouBly  Rvuled  himself  of  the  influence  afforded 

biB  authority  and  position  as  sach  director  and  member  of 
the  committee  of  management ;  and  all  the  money  taken  from 
the  funds  of  the  pursuers'  company  as  aforesaid  was  taken  on 
the  credit  and  respoDsibilityr  and  with  the  concurrence  and  ap- 

Crohation,  or  at  the  requcmt  of  tbo  defunder,  and  without  the 
nowledge  or  consent  of  the  pnrtaers'  company,  or  ihe  dlree- 
toisor  committeeof  mani^ment  generally,  as  a  body."  About 
the  end  of  August  1846,  the  defender  found  that  the  Deesido 
Bbares  or  scrip  acquired  hy  himself  and  his  associates  "  had  lie- 
come  greatly  depreciated  in  the  market,  and  that  it  would  be 
)mpo6!iible  to  save  himself  from  loss  by  a  sale  of  them — in  short, 
that  the  foresaid  scheme  or  speculation  bod  proved  a  failure. 
Tba  defender  altto  knew  that  his  associates  in  the  scheme  were 
urorth  little  or  nothing.  In  this  state  of  matters,  tho  defender, 
again  fraudulently  and  wrongoiisly  taking  advantage  of  his 
authority,  iuflueuce  and  position,  as  one  of  tbe  directors  and 
committee  of  management  of  tbe  pursuers'  company,  and  of 
the  facilities  and  opportunities  thereby  witbin  bis  reach,  and 
without  the  knowledge  or  sanction  of  tbe  pureuera'  company, 
or  their  directors  or  committee  of  management,  attempted  to 
relieve  himself  from  two-thirds  of  the  foresaid  sum  of  £18,C84 : 
12a.  lid.,  bciac  tho  portion  relating  to  the  said  Deesidc  Kail, 
way  ncbenie,  of  the  balance  which  then  stood  at  his  debit  in 
liis  fnre»iiiid  account,  '  Ko.  2,'  in  tbe  bank's  Inraks,  by  getting 
Mr.  Faterrton,  tbe  then  manager  of  the  bunk,  to  transfer  the 
same  t^um  the  debit  of  bim  tbe  defender  to  the  debit  of  bis 
associate  Notman.  Accordingly,  thiti  was  attempted  to  be 
done  by  Motinan,  on  or  about  tbe  81st  day  of  the  said  month 
of  August  1846,  pussini;  a  cheque  on  the  bank  for  £12,456 :8:7, 
which  amount  was  placed  to  tbe  dtlnt  of  an  ooxmnt,  *  Mo.  2/ 
then  opened  under  his  (Notman's)  name  in  the  books  of  the 
bank,  and  to  the  credit  of  tbe  defender's  foresaid  accoont, 
'  No.  2,'  thereby  (and  )ty  a  farther  operation  on  said  account, 
to  ht!  ufterwarib  explained)  leaving  an  api^rvnt  balance  due 
on  that  account  by  tho  latter  of  no  more  than  £02!28  : 4 : 4. 
This  transaction,  or  transferenoe  of  a  sum  or  fignres,  was  ac- 
complished without  tbe  knowledge  at  the  time  of  the  pursuers, 
or  their  directors  or  committee  of  management  Thereafter, 
on  or  about  the  30th  of  September  1847,  the  foUowiug  docquct 
was  added  to  tbe  defender's  account '  No.  2,'  as  the  same  had 
been  brought  forward  in  the  bank  books: — 'This  account 
settled,  tbe  voocher  given  up,  and  the  bataQce  of  eix  thousand 
live  handled  and  fifty-two  pounds  4/11  carried  to  my  debit  tn 
new  account;  O^igned)  '  GioBaB  Tuokpbov,  Jr.'  Although 
tbe  account  of  the  defender, '  No.  2,'  in  the  bank  books,  was 
thus  apparently  settled  and  closed  in  the  manner  now  stated, 
the  whole  sum  of  £18,684 ;  12 : 11,  which  bad  stood  at  the 
debit  of  the  defender  in  that  account,  in  relation  to  the  said 
Doeside  Bailway  scheme  or  epccnlation,  wax  not  paid  to  the 
bank,  or  made  good  to  them  In  any  way  whatever,  la  parti* 
mlar,  the  sum  of  £12,466 : 8 :  T,  transferred  as  aforesaid  from 
the  defender's  account,  *  No  2,'  to  Notman's  debit,  was  not 
paid  to  the  bank.  No  such  sum  was  ptdd  by  Notman  when 
the  transference  referi  ed  to  was  made,  and  Notman  had  not 
then  any  bona  fide  account '  No.  2 '  with  the  bank,  or  any  funds 
in  their  bonds  at  his  credit  on  any  account.  The  whole  pro- 
cedure In  regard  to  that  transfer  was  flctitlorat,  simtilate,  co^ 
lusive  and  frandnlent,  and  intended  merely  to  relieve  the  de- 
fender from  a  liability  under  which  he  undoubtedly  lay  at  the 
time  to  the  bank.  The  true  nature  of  the  transaction,  how- 
ever, and  tho  circumstances  attending  it,  did  not  become 
known  to  the  pursuers  till  recently :  That  in  part  payment  of 
the  balance  which  a-as  observed  standing  against  Notman  in 
thelx  bookS)  the  paisueni  hod,  wiUi  the  approbation  of  the  de- 
ftnder,  obtained  from  the  Aberdeen  Railway  Company  (which 
bad  purchased  tbe  '  Dceside  Kailway')  £7464,  as  the  price  of 
the  '  Decide'  scrip  held  in  Notman's  name,  as  one  of  the  de- 
'  \^  in  the  foresaid  scheme.  Aftercreditingthia 
^ined  *>  a  balance  (besides  interest)  of  X0601 
^on  the  account '  No.  2,'  standing  as  afore- 
I  Notman's  name;  and  that  balance  arises 
)of  the  foresaid  sum  of  £12,456:  8  : 7  from 
It  'No.  2,'  in  tbe  manner  and  under  the 
bularly  before  explained  ;  and  for  that 
f  is  restinij-owing  aud  indebted  to  the  pur- 

  i  second  branch  of  the  summons  related  to 

Dnpl'tbe  same  nature  as  that  narrated  in  the  first, 
alone  was  said  to  have  been  associated  with 
by  which  it  was  alk-ged  tlwt  a  lictitious 


transfer  of  £701 :  4s.  was  made  from  the  debit  of  the  de&ader's 
account  to  the  debit  of  that  of  Patenoo. 

The  aummoDS  proceeded — 

"  Thirdly,  The  defender  is  farther  liable,  indebted  and  resting- 
owing  to  tbe  puisuers  under  the  following  circumstances  :— 
In  or  about  the  month  of  August  1846,  Ur.  Faterson,  tlivn 
manager  of  the  pursuers'  banking  company,  agreed  to  give 
a  credit  of  £40jSw  on  a"  letter  addressed  to  the  directors  of  the 
company  by  thirteen  persons,  including  the  defender,  stating 
that  they  were  "  desirous  to  obtain  a  credit  from  the  North  of 
Scotland  Banking  Company  to  the  extent  of  £40,000 ;  and  if 
you  shall  open  such  credit,  we  oblige  oorselvee,  jointly  and 
severally,  to  pay  the  said  sum  of  £40,000,  or  such  part  th^ieof 
as  may  be  drawn  from  the  said  bank,"  and  also  to  subecribe  a 
fornuJ  bond,&o.  On  account  of  this  credit,  three  Bunis,aniOBut- 
ing  in  all  to  £89,470,  were  in  course  of  October,  November  aiiU 
December  1646,  drawn  out  of  tbe  bank,  whidi  sums  were  bj 
the  defender,  and  his  co-subscribers  to  said  letter,  invested  in 
the  purchase  of  railway  shares.  Thereafter,  the  defender  faav> 
ing  intimated  to  hirt  partners  in  these  shares  his  de^re  to  witli> 
draw  from  that  concern,  a  statement  was  made  up  sfaeti-ing 
the  profit  made  on  tlie  shares  at  the  then  enrrent  price ;  the 
defeud«r  and  Mr.  Bkdkie  senior  were  paid  off  by  the  other 
partners,  and  Mr.  Gordon  the  general  manager  of  the  specula- 
tion marked  In  his  books  that  these  two  partners  had  retired 
from  the  speculation.  "  With  that  speculation,  and  its  a&urt 
or  arrangements,  the  pursuers  had  no  knowledge  or  concern, 
were  not  consulted  regarding  them,  and  had  no  control  over 
them.  NotwiUistandiBg  of  this,  however,  the  defender,  taking 
advantage  oi  his  ioflaenee,  authority  and  position,  as  a  direc- 
tor and  member  of  the  committee  of  management  of  the  bank, 
upon  getting  himself  free,  as  be  thought,  <^  the  railway  specu- 
lation, as  just  referred  to,  contrived,  on  or  about  the  bth  of 
January  1847,  by  himself,  or  others  instigated  by,  and  acting 
for  bim  and  on  his  belialf^  and  with  his  knowledge  and  «ui- 
carrouce,  wronoonsly  and  fcandnlently  to  get  hfi  nam«  ^ 
well  as  that  of  Mr.  Blalkie  senior)  deleted  from  the  letter  of 
obligation,  so  as  it  might  appear  that  he  was  no  longer  a  sub- 
scriber thereto,  or  bound  thereby.  This  was  not  done  with 
the  approval,  or  even  with  the  knowledge,  at  tbe  time,  of  the 
pursuers  or  their  directors,  or  committee  of  manageroeut 
There  is  no  minuto  in  the  bank  books  on  the  subject ;  and  the 
defender  has  never  obtidned  from  the  puisne rs  any  letter  or 
other  writing  to  tlie  effect  that  be  was  to  be  held  as  relieved 
from  the  liability  he  had  undertaken  as  a  subscriber  to  the 
foresaid  letter  of  obligation.  Some  time  thereafter,  vii.  in  or 
about  the  month  of  January  1848,  and  while  the  pursnerawere 
k;Dorant  of  the  circumstances  in  wliich  the  name  of  the  defen- 
der bad  been  deleted  from  the  foresaid  letter,"  a  bond  for  the 
£40,000  was  made  out  in  the  names  of  the  sohscribcrs  to  siud 
letter,  except  the  defender  and  Ur.  Blaikie  senior.  This  bond 
was  signed  in  January  1848  by  ten  of  tbe  solMcriberft,  one  of 
them,  Mr.  Farqubar,  having  reftised  to  sign,  tn  consequenpe  of 
thu  defender  aud  Mr.  Blaikte  not  being  parties  to  it ;  and  the 
"pursuers,  therefore,  became  deurous  to  obtain  a  complete 
document  from  the  solvent  parties,  who  were  willing  to  grant 
it ;  and,  with  ^t  view,  a  promissory-note  for  £40,000  wax  ac- 
cordingly obtained  from"  eight  persons,  not  including  the  de- 
fender or  Hr.  Blaikie  senior,  who  were  all  parties  subscribers 
to  the  letter.  '*  Afterwards,  at  a  meeting  of  the  bank  directors, 
hckl  on  or  a1x>ut  the  24th  of  June  1848,  at  wbicb  the  defender 
was  chairman,  it  is  entered  in  the  minutes,  that  it '  was  inti- 
mated that  the  bill  of  £40,000  had  been  signed  by  all  sol- 
vent obliganta  except  Mr.  Adam,  who  is  in  London,  and  for 
whoso  idgnature  It  hud  been  forwarded,  and  Mr.  T.  N.  Farqu- 
bar,' &c.  When  the  said  bond  and  promissory-uote  were  taken 
and  obtained  by  the  bank,  and  the  said  meeting  was  held,  and 
minutes  made  out,  the  pursuers  were  not  in  the  fbll  knowledge 
of  the  circumstances  in  which  the  name  of  the  defender  liad 
been  deleted  from  the  letter  before  quoted  ;  and  these  circuin- 
BtRUces  bad  not  been  communicated  by  him  to  the  pnrsneis. 
The  di-fender  bad  no  warrant,  title  or  autbori^,  to  delete  or 
get  deleted,  as  aforesaid,  his  name  from  the  letter  in  question, 
or  in  that  way  to  attempt  to  relieve  himself  from  the  liability 
wldch  he  had  undertaken  by  having  subscribed  said  letter; 
That,  in  the  circumstances  which  have  now  been  stated,  una 
as  the  same  will,  if  necessary,  be  farther  and  ii.ote  particu- 
larly condescended  on  in  the  course  of  the  process,  tbe  dufuu- 
dcr'is,  in  law  and  equity,  liable  to  the  pursuers  to  flic  same 
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effect  Hiid  fXtfDt  aa  if  hU  Dame  haJ  still  remained  nt  the 
forexaitl  letter,  and  bis  attempt  to  relieve  biniBelf  from  such 
liability  was — regard  being  had  to  the  circamstauces — fraudu- 
lent, illegal,  and  uawarrantable,  and  cannot  in  law  or  eqai^ 
avail  him." 

The  summoDB  accordingly  concluded  to  have  it  found 
that  the  defender  was  liable — (l.^  In  the  sum  of 
£12,456:  8:  7,  under  deduction  of  £7464:  recovered  to 
account,  notirithstunding  the  attempt  to  transfer  the 
same  to  Notman's  account,  and  as  if  no  such  transference 
lutd  ever  taken  place:  (2.)  In  the  sum  of  £701 :  Hs., 
notwithstanding  the  transference  to  Patcrson'a  account: 
(3.)  That  the  defender  vas  still  bound  and  liable  to  the 
pnrsaers  .in  terms  of  the  letter  of  August  1846,  notwitb- 
Btanding  the  deletion  of  his  name.  Farther,  the  sum- 
mons concluded  for  payment  of  the  sum  of  £12,450: 
Bs.  7d.,  under  deduction  of  £7464,  with  interest  from 
31st  August  1846,  and  also  for  payment  of  £701 :  lis., 
with  interest — 

"  And  fartlter,  and  id  cose  it  ohall  be  found,  or  appear  to  be  nn- 
cessary,  that  the  entries  bv  which  it  was  attempted  to  trani^ter 
the  foresaid  sums  of  £12,456  :8 : 7  and  £701 : 14s.  from  tlte 
defender's  foresdd  account  ■  No.  2,*  In  the  puisners'  books,  to 
the  accounts  and  debit  of  Robert  Russell  Notmnn  and  Henry 
Paterson  respectively,  or  the  foresaid  docquet  of  80th  Septem- 
ber 1847,  or  any  minutes,  or  other  writs  or  docamcnta  what- 
soever, connected  with  the  matters  in  question,  that  may  or 
can  be  founded  on  by  the  defender  in  bar  of  the  above  conclu* 
sious,  should,  in  the  course  of  the  process  to  follow  hereon,  he 
to  any  extent  reduced  or  set  aside,  then  and  in  that  cose  .... 
the  same"  should  be  reduced  and  set  aside,  "so  far  at  least  sn 
they  affisrd,  or  can  be  fbnnded  on  as  a  bar  to  decree  being  pro- 
Donoced  in  &Tour  of  the  pursuers,  in  terms  of  the  concluBions 
before  written,  and  that  for  the  reasons  and  causes  following ; 

 Secotuily,  The  eaid  accouoti^  ami  entries,  docqnut, 

minutes,  and  other  writs  and  documents,  so  lar  a»  they  can 
be  founded  on  by  the  defender  as  aforesaid,  are  noil  and  in- 
eSectnal,  and  cannot  be  recognized  in  law  as  any  liar  to  the 
pursuers'  claims,  as  before  concluded  for,  iniLsmuch  as  they 
were  made,  written  and  ftot  up  by  the  defender,  wrongouiJly, 
without  due  warrant  orauthoritv,  without  any  true  considora. 
tion,  and  fraudulently  and  collusively,  and  by  fraudulent 
misrepresentation  and  concealment  of  materiMlcircumstuuc-eti 
from  the  pnmuera,  their  directors  and  committee  of  mami;:t'- 
ment,  for  the  purpose  of  serving  bis  own  private  interests  ami 
ends,  at  the  expense  and  sacrilice  of  the  interests  of  the  pur- 
suers: And,  in  particular,  ns  regards  the  entiles  or  tran><for- 
«noes  specially  founded  on  as  in  the  above  mentioned  ac- 
counts, they  wore  fraudulently,  illegally  and  unwarrantably, 
and  without  due  or  any  con^deration  made  for  the  pnri>ose8 
of  deception,  and  in  coDsequcnue  of  the  fittudulent  misrepre- 
sentation and  conceiUment  by  the  defender  of  material  facts 
and  circumstances,  as  before  explained,  and  as  will  be  farther 
condescended  on,  if  neceesaiy,  in  the  course  ci  thk  process." 

Defences  were  lodged  for  Sir.  Thompson,  and  there- 
after a  record  was  made  up  and  closed.  The  pur- 
suers, in  their  condescendence,  repeated  thoir  former 
statements  more  specifically,  and  pleaded,  that  thej 
were  entitled  to  decree  in  terms  of  the  concluuona  of 
the  sammooB. 

The  defender,  on  the  other  hand,  with  refeience  to  the 
yirst  branch  of  the  action,  while  ho  admitted  that  he  had 
in  1845  entered  into  a  transaction  with  Paterson  and 
Notman,  by  which  he  agreed  to  purchase  certain  shares 
of  the  Deeside  Railway,  stated — 

That  he  had  in  noway  agreed  to  provide  for,  or  become  rcspon. 
sLU«  for,  the  ^lares  purchased  by  Paterson  and  Notman.  He 
"  waa  not  consulted  at  the  time  regarding  the  nature  or  extent 
of  tb«pnrcbaBes,and  he  took  no  part  in  the  arrangements  which 
won)  made  for  providing  the  funds,  although  he  was  willing  to 
pi^  bis  own  ^are  when  called  upon  to  do  so."  The  defender, 
in  184%  opened  an  account  with  the  pursuers  for  transactions 
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relative  to  certain  property  held  by  him  jointly  with  othen, 
which  was  marked  No.  :2  to  distiugutsh  it  from  his  own  personal 
account.  "  This  account  Ko.  2  was  paid  up,  and  closed  and 
doc<]neted  by  the  occonntant  of  the  bank,  on  29th  August  1845. 
The  defender  thereafter  had  no  transaction  wltii  the  bank,  in 
reference  to  any  account  No.  2  opened  with  his  authority, 
until  the  transaction  of  31st  August,  to  be  afterwards  noticed. 
14.  The  transaction  regarding  the  shares  of  the  Deeside  Uait- 
way  was  settled  in  August  1846.  The  defender  then  discovered 
for  the  first  time,  that  the  funds  for  payment  of  the  shares 
bad  been  taken  by  Paterson  from  the  North  of  Scotland  Bank, 
and.  without  bis  knowledge  or  authorify,  placed  to  the  debit 
of  the  defender,  in  an  account  opened  in  his  name,  marked 
No.  2,  in  the  books  of  the  bank.  The  defender  never  had  u 
bank'book  for  that  account,  and  he  never  gave  a  cheque  or 
order  upon  it ;  and  it  was  originally  opened,  and  snbsequcntly 
operated  upon  by  the  manager,  without  the  defender's  know- 
ledge or  authority.  When  the  fact  first  came  to  his  know- 
ledge, in  August  1846,  the  defender  objected  to  the  sums  un- 
warrantably placed  to  his  debit  in  that  acconnt,  and  in^Kted 
that  the  transactiou  should  be  put  upon  a  correct  fuoting, 
according  to  tlie  true  and  just  liabilitie'4  of  the  i>artiea  con- 
cerned." A  state  was  accordinglv  prepared  by  Notman, 
shewing  that,  as  on  3Ist  August  1846,  £12,450 : 8  : 7  was  due 
by  him  and  Paterson  for  the  shares  htflonging  to  and  held  by 
them,  while  the  sum  dne  by  the  defender  was  £0228  : 4  : 4. 
Thereupon,  on  31st  August  18i6,  Notman  applied  to  the  direc- 
tors for,  and  obtained  from  thorn,  a  credit  on  account  in  his 
name,  for  Iwhoof  of  himself  and  Paterson,  for  £12,466  :  8  :  7,  on 
the  security  of  the  shares  of  the  Deeside  Hallway  held  by  them. 
He  ocoordin^ly  passed  a  cheque  on  the  bank  for  that  sum, 
which  was  placed  to  the  credit  of  the  account  No.  2,  and  to 
the  debit  of  the  acconnt  opened  in  his  name.  For  the  balance 
of  £6228 : 4 :4,  the  "  defender  gmnted  a  cheque  on  Slst  August 
1846,  and  got  a  pasa.book  with  the  amount  placed  to  his  debit 
In  a  new  acconnt  marked  No.  2,  and  the  transaction  was  thus 
settled  with  the  full  knowledge  of  the  directors.  18.  Subse- 
quently, at  the  annual  balance  in  the  following  year,  on  or 
about  the  SOth  September  1847,  the  followins  docquet  was 
added  to  the  defender's  acconnt  No.  2,  as  carried  forward  iu 
the  bank  pass-book : — 'This  account  settled — order  returned — 
the  balance,  £6552:4:11,  carried  to  the  debit  of  George 
'J'hompeon  jun.  Ksq..  in  No.  2  account.'  (bigued)  '  Joqk  Him, 
per  Aceot'  Tlierc  was  a  corresponding  docquet  entered  in 
the  bank  ledger.  The  balance  was  accordingly  carried  forward 
to  a  new  accttunt,  whiclt  was  paid  by  Iho  defender,  and  the 
acconnt  was  finally  closed,  on  the  22d  March  1848,  by  n  doc- 
quet in  these  terms;—'  Aberdeen,  22rf  March  1848.— This  ac- 
count finally  settled ;  no  balance  due  by  either  party.'  {Signed) 
'  JOHH  Sm,  per  Atxot.' "  The  defender  made  statements  of  a 
similar  nature  in  reference  to  the  srcond  branch  of  the  sum- 
mons. With  'Reference  Co  the  third  broncb,  he  stated,  that 
after  disposing  of  his  diares  of  tite  Aberdeen  Railway,  he  stipu- 
lated that  he  should  be  relieved  from  his  obligation  fbr  tho 
£40,000.  That  be  accordingly  called  at  the  bank,  "  when  Mr. 
Paterson  exhibited  to  him  the  original  letter  applying  for  tbe 
credit,  with  his  signature,  and  that  of  Mr.  John  Blaikie.  de- 
leted from  it.  There  was  a  marking  opposite  the  deletion, 
dated  January  lb47,  and  suhscritted  with  the  IniUals  'T.  B.' 
and  '  A.  A.'  being  those  of  Provost  Blfdhle  and  Mr.  Auderson, 
two  of  thti  directors,  and  one  of  them  chairman  of  the  board . 
The  defender,  as  a  director  of  the  bank,  bad  nothing  what- 
ever to  do  with  the  expunging  of  his  own  and  ?'ir.  Joiiu 
Bloikie's  signatures,  and  he  knew  nothing  about  it  till  utter  it 
was  done." 

There  were  produced  in  process — Is^,  Excerpts  from 
the  defender's  pass-book  for  the  fir^  account  No.  2  opened 
in  his  name,  which  was  docqueted  as  finally  settled 
on  2dth  Angust  1845  j  'Zd,  Kxcerpts  from  the  hank- 
books  of  the  second  acconnt  No.  2  opened  in  his  name, 
the  first  cheque  on  which  was  on  11th  October  1845  iox 
£131,  08  stated  in  the  summoos,  and  which  was  doc- 
queted on  80th  Sept.  1847,  as  quoted  in  the  summons ; 
and,  3ti,  The  defender's  pass-book,  commencing  with  n 
che<]ue  on  31st  Aug.  184G  for  £6228:4:4,  which  con- 
tained the  two  docciueU  of  SOth  Sept.  180/.Mfegl 
March  1848,  referred  to  by  the  defender.  ^ 
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REPORTS  OP  CASES  DECTOED 


ITio  defender  pleaded,  infer  o/tn — 1 .  Tbe  aTerments  of 
the  panoers  are  not  relevant  or  sufficient  to  support  the 
reductive  or  other  concIuBions  of  the  summons.  7.  The 
pursuers  are  barred  by  th«rown  acta  and  deeds  from  in- 
aisting  in  the  action  to  any  extent,  and  their  oUums  are 
exchidcd,  not  only  by  the  minutes  of  the  directors  of 
XoTcmber  18 17,*>  but  by  the  formal  docqoets  snbscribed 
at  the  settlement  of  accoants  on  30th  September  1847 
and  22d  March  1848. 

The  pursuers,  with  reference  to  the  defender's  allega- 
tion  Art,  14  of  his  statement,  averred — 
"  That  thv  defendttr  never  inforined  the  bunk,  or  tbeir  dlrec- 
toni  or  committuc  of  manaKement,of  Mb  discurrry  in  Angiut 
1846.  M  now  alleged  by  him — that  the  account  Nu.  S  bwl  been 
openiid  aod  opeiBt«d  npoii  In  his  namie  without  his  anlhority, 
and  he  never  inrormcd  them  of  the  way  In  which,  as  now 
alleged  by  liiiii,  Iiu  gut  the  sum  which  appeared  at  his  debit  in 
Faiil  account  No.  2,  in  AiiiiTiRt  1846,  reduced,  on  or  about  Die 
8l9t  of  that  month,  to  £0228  :4 : 4.  The  matter,  as  now  set 
forth  by  the  defender,  was  never  brought  by  him,  or  any  other 
pemon,  nnder  the  consideration  of  any  meeting  of  tiie  Inuik, 
or  their  directors  or  committee  of  inaungcment,'' 

After  the  record  was  closed,  the  pursuers  lodgod  pro- 
posed issues,  which  were  objected  to  by  the  defender. 

The  Lord  Ordinary  pronounced  the  following  interlo- 
cutor:— • 

"  RepelH  the  objection  to  the  relevancy  of  the  action  :  And 
farther,  finds  that  the  defender  has  qnallfled  no  ground  why 
the  puTKuerK  should  be  found  not  entitled  to  insist  &rther  In 
the  cause,  by  hsvlog  the  dixputed  facts  Inquired  into  and 
ascertained  by  a  jury  or  otherwise,  and  the  action  now  put  an 
end  to  by  an  intcrlocntor  either  of  dismisHal  or  absolvitor,  and 
decerns  :  Aod  putties  not  having  agreed  as  to  the  form  of  the 
Issues  for  tri'ing  the  catise,  the  Lord  Ordinary  reports  the  issues 
lodged  hy  the  pursuer,  to  the  First  IKvision  of  the  Court 

"  Ifote. — Upon  a  careful  consideration  of  tlie  case,  the  Lord 
Ordinary  is  of  opinion  that  the  defender's  objectiona  to  Uie 
relevancy  of  tbe  actiou  are  not  well-founded,  and  that  be  has 
shewn  no  ground  for  the  immediate  dismissal  of  the  action. 
Ue  thin1t»  that  the  statement'*  made  by  the  pursuers  in  the 
snaimons  and  record  are  relevant  to  support  the  conclusions, 
and  that  nothing  has  been  qualiflod  which  can  operate  as  a 
b:ir  or  defence,  in  the  present  stage  of  the  proceedings,  i^airigt 
the  action  being  further  insisted  in.  He  shall  not  go  into  the 
details  which  would  be  necessary  to  explain  the  grounds  of  his 
opinion.  From  the  nature  of  the  case,  this  could  hardly  be 
satisfactorily  done  without  a  statement  of  wine  len^h,  and  it 
does  not  occur  to  him  that  it  would  serve  any  useful  pni  poKe 
in  fiicUitating  or  abridp:ing  discussion  before  Uie  Inner .Hmiim, 
supposing  the  case  to  go  there  upon  the  question  of  relevancy. 
He  may  however  say,  that  he  concuis  generally  in  the  argu- 
ment which  was  addrowed  to  him  by  the  pursuers. 

"After  the  Lord  Ordinary  bad  intimated  bis  views  in  re- 
gard to  the  question  of  relevancy,  and  tbe  interlocutor  be  in- 
tended to  pronounce,  ho  was  requested  by  the  parties  to  hear 
them  upon  the  form  of  Uie  issues  lodged  hy  the  pursuers,  in 
unlrr  that  should  his  interlocutor  be  taken  to  review,  the 
whole  might  be  before  the  Inner  Honse  at  once.  He  accord, 
ingly  did  so ;  but  although  several  alterations  were  made  upon 
tlie  issues  to  meet  the  HUggestions  of  the  defender,  it  ultimate- 
ly residled  in  parties  not  agreeing  upon  the  terras  in  which 
tbe  ifuues  should  he  framed.  The  Lord  Ordinary,  however, 
hopes,  thatshould  it  1m  the  opinion  of  the  Court  that  there  are 
DO  grounds  for  tlio  Immediate  dismissal  of  tbe  action,  the  inues 
may  now  be  adjusted  without  much  ftnther  dlscu-sdon." 


These  were  certain  scroll  minutes,  containing  a  memoran- 
dum of  the  balance  of  £6552  then  standing  at  the  di-bit  of  the 
defender's  acctmut  No.  2 ;  as  also  of  the  Imlancc  on  Kotman's 
cssh-occoniit  as  follows  :—<<B.  R  Notman,  £].%06o.—Thia  is 
jointly  due  by  B.  B.  N.  and  H.  P."  (meaning  Henry  I'atenon), 
"fur  which  tliese  parties  offer  shares  of  the  Deeside  Railway, 
on  which  there  ia  a  residue  of  £7000,  and  tbe  Iralance,  £6000, 
will  be  twcured  by  other  stocks  and  shares  to  be  banded  over 
to  the  baalc,  and  to  be  sold  ut  prices  to  be  flxed." 


The  dbfender  reelumedj  praying  the  Court  to  sustata 
his  objection  to  the  relevancy  uf  the  action,  and  to  di»- 
miss  the  same. 

The  defender  pleads — 
In  reference  to  the  Jirii  branch  of  the  summons,  that  It  wis 
nf)t  relevant : — First,  thcru  was  no  relevant  statement  of  the 
constitution  of  any  debt  a(:aiiist  the  defender.  Bis  liability 
was  Iidil  entirely  on  the  debits  titauding  in  the  account  TSo.  2. 
But  tbe  defimder  denied  that  he  bad  anything  to  do  with  that 
areount  His  private  account,  no  doubt,  contained  a  debit  of 
£6228:4:4,  but  that  account  bnm  no  refvience  to  account 
No.  2,  and.  besides,  wiir  »f  tiled.  The  whole  tiansoctlons  which 
appeared  in  the  account  No.  2  were  cairled  through  on  drafts 
iu  Patetson's  name.  There  was  not  one  in  uame  of  the  de- 
fender.  How,  tlien,  did  the  summons  connect  him  with  Itf 
The  rase  mode  was  not  one  of  partnerbhip,  nor  of  liability,  on 
the  ground  of  joint  adventure.  It  was  said,  indeed,  that  this 
money  was  obttuned  by  the  defender,  and  by  his  availing  him- 
self of  his  influenco  as  a  director.  But  there  was  no  specifica- 
tion how  the  money  was  taken,  nor  how  he  so  availed  himself 
of  his  infliionco.  In  short,  there  was  no  iipeciGcation  of  the 
moile  in  which  tbe  defender  l>ecame  the  pursuers'  debtor. 
There  werti  general  allegations  of  f^ud,  but  no  &pcciiiciitioD 
of  the  nature  of  the  fraud  alleged.  The  pursuers  said,  indeed, 
that  it  was  not  necessary  fur  tbem  to  allege  fraud;  but  thev 
were  bound,  at  any  rate,  to  specify  whether  the  money  whicll 
they  alletied  bad  lieen  obtained,  Imd  been  so  obtained  frau- 
dulently or  honestly.  The  pursuers  did  not  specify  the  mode 
of  taking,  even  so  far  as  to  say  thnt  the  money  was  obtained 
through  the  medium  of  Paterson ;  it  was  merely  said  that 
the  money  was  obtained  by  the  defender,  without  any  ape- 
cification  of  the  means;  and  the  statement,  that  he  ob- 
taine^l  it  by  availing  himself  of  his  influence  as  n  director, 
only  made  the  allegation  the  moro  unintelliiiible,  since  it  wu 
not  BpL-cified  how  ho  so  availed  himself  of  hin  influence.  P.nt, 
admitting  the  debt  to  have  been  constituted,  it  wa.<t  impnssilild 
to  proceed  in  tbe  action  without  first  reducing  tbe  duo)uets 
under  the  hand  uf  the  pursuers'  own  manager,  which  bore  that 
all  accounts  against  the  defender  were  settled.  Tbe  tmiisae- 
tion  by  which  the  liability  for  the  £12,456  was  tiansfurred  to 
Notman's  debit,  was  regularly  and  openly  entert-d  in  the  books 
of  tlie  bank ;  it  had  been  recognized  and  acted  on  by  tbe  bank, 
who  hod  realized,  as  the  summons  bore,  £7464  from  tbe  se- 
curities  made  over  to  tbem  by  Notman.  The  transaction  bad 
stood  unchallenged  for  seveinl  years,  and  it  wa*  impoauble 
now  to  make  tbe  defender  liable  without,  in  the  first  Instance, 
redndng  the  docqnets  and  the  minute  of  November  1847.  But 
no  sufficient  ground  of  reduction  was  specified.  There  were 
general  averments  uf  fraud,  but  no  speclflcation.  Indeed,  the 
two  docquets  by  Sim  were  not  brought  under  redtiction  at  all, 
for  tliey  were  not  mentioned  in  tlie  summons.  Itwosnotsuid 
that  Sim  had  no  authority  to  sign  these,  or  that  he  was  in- 
duced  to  sign  them  by  fraud.  What,  then,  was  tbe  firaud,  or 
what  was  the  ground  on  which  they  were  to  be  reduced  f  The 
same  observations  rtpplled  to  the  te-eood  branch  of  the  sum- 
mons. As  to  the  third,  the  deletion  of  tbe  defender's  name 
was  initialed  by  tbe  chairmsn  and  law-agent  of  the  bank; 
then,  the  year  after,  a  bond  was  taken  from  certain  parties, 
omitting  tbe  defender ;  tlieu  again  a  bill  was  taken  firom  CtX- 
tain  iwrties,  also  on  the  footing  that  the  defender  was  not 
liable,  and  tbe  minute  of  the  directors  of  24th  June  1848  bom 
that  that  bill  had  beeu  signed  by  all  the  solvent  oblignnts,  ex- 
cept Mr.  Farquhar.  After  having  adopted  and  acted  on  the 
deletion  of  the  defender's  name  tor  years,  the  purauem  could 
not  now  turn  round  and  couciuJa  to  have  him  found  liable. 

The  pursuers  artaieered— 
The  fint  point  was,  whether  there  was  a  relevant  averment 
of  tlic  constitution  of  a  debt  iu  Thompson.  The  allegstioM 
were  quite  specific,  that  be  required  uiouey  for  certain  Bpeculs- 
tioog,  and  that  he,  in  a  certain  Bpeclfied  way,  drew  that  from 
the  bank.  Tliat  was  sufficient  to  make  the  defender  liable 
without  any  averment  of  fraud,— altbongh,  if  it  were  neces- 
sar)-  to  aver  fraud,  there  was  suffident  averment  to  that  elfcct 
Tbe  pursuers'  statement  was,  that  the  account  No.  2  wss 
opened  in  the  defender's  name,  with  bis  knowledge,  and  under 
his  authority,  and  that  the  money  debited  therfflu  was  obtaioed 
on  bis  crediL  If  so,  whether  the  money  was  obtained  frandn- 
leutly  or  not.  the  defender  uwt  be  Uahle.  If  the  action  bad 
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hven  raised  befora  the  traDttcUon  with  Notman,  there  coaU 
have  been  so  defeoco.  llie  dofence  now  wm,  that  the  liability 
wai  wiped  off  by  NotnOAD  Riving  the  bank  a&oM  fiA  cheque  for 
the  debt.  Bui  whether  Notnian's  wiis  a  bona  fi</e  cheque,  was 
the  very  qaestioo  wliich  the  siimmoDS  raised.  The  alli'gatious 
in  the  Bammoni,  which  tho  pursuers  were  anxious  to  have  an 
opportunity  of  proving,  amounted  clearly  to  n  caw  of  fraud. 
'I'heit,  an  to  tlie  necessity  for  redaction  of  the  docqnets :  Then) 
.TCH  no  necenity  tot  thtB,  for  the  aoconnt  to  which  the  docquKti 
were  appended,  was  an  entirely  diSenmt  account  from  that 
lued  on.  Thia  was  what  the  defeud«rhlniself  Iiad  so  mach  in- 
rist«d  on,  and  it  removed  all  neoevity  for  tL-dactfon.  The  ac- 
count to  which  the  docquets  were  affixed,  was  that  in  the  pnffi- 
book.  The  first  entry  in  tliat  account  was  of  date  Slst  August 
1846.  being  a  draft  for  £6228  : 4 : 4.  That  account  was  doty 
docqneted  on  SOCh  Scpttimher  1847.  and  the  balance  carried 
on  to  the  next  year,  uid  In  Maroh  1848  it  was  docqneted  as 
finally  settled,  no  balance  due  by  either  party.  This  docqnet 
might  be  a  good  answer  to  any  claim  at  tho  pursuers'  instance 
under  the  account  beginning  Slst  Aug^nst  1646,  but  could  be 
no  answer  to  a  claim  arisiug  previous  to  that  date.  As  to 
tbe  Uiird  branch  of  the  action,  there  was  no  authoritative  adop- 
tion by  tlie  pursuers  of  the  deletion  of  the  defender's  namet 
Bod  tiie  arennonts  vera  quite  relevant  to  support  the  declarft* 
tory  conclusion  in  reference  to  the  defender's  still  siibslittiiig 
liability.  Tlie  delcnder's  plea,  that  tho  pursuers  were  barred 
by  acquieaceuce  and  homotogntiun  from  cliallenging  tho  traDB< 
acttous  in  question,  prouecdtiJ  entirely  on  an  aHsumptioD  of 
alleged  facts,  tbe  truth  of  which  were  entirely  denied,  and  tv- 
quired  to  be  proved. 

On  16th  June  1852,— 

Lord  Prendent. — ^The  defender  submits  two  pleas :—  lal,  That 
there  is  no  relevancy  in  the  statement  of  the  summons.  That 
is  embodied  in  the  first  plea  in  law.  2<i,  Tltat  the  pursuers,  by 
reason  of  certain  writs  and  docquets  founded  on  by  the  defen- 
der, are  barred  from  insisting  in  the  action.  The  latter  is 
St«ted  in  the  7th  pleft  in  law,  and  is  the  pleu  mainly  insisted 
in.  very  little  being  said  as  to  relevancy,  properly  so  called. 
We  must  cousider  these  two  points  separati-ly.  The  Lord  Or> 
dlnary  has  negatived  both  objections.  I  shall  state  first  my 
Tiews  on  the  question  of  rele? ancy.  This  involves  some  exa- 
mination of  the  structure  of  the  summons,  and  of  the  aver- 
ments of  tbe  putBoers,  which  in  this  Inquiry  must  be  assumed 
as  true,  so  far  as  competent  to  be  proved.  Tbe  snmmoDS  is 
raised  at  the  instance  of  the  bank,  and  sete  forth  that  Tliompson 
was  a  partner  of  tbe  bank,  a  director,  and  a  member  of  the 
committee  of  management,  during  the  time  tlie  transaciions 
referred  to  occuired.  It  nets  forth  tl>e  constitution  of  tlie  bank, 
ftud  specially  the  restraints  and  regulations  as  to  giving  credit 
to  the  directors ;  It  then  states  the  grounds  of  action  a^inst 
the  defender,  and  It  has  couclurions  petitory,  declaratory  and 
rescissory,  if  necessary.  The  action  embraces  thn-e  separate 
matters:— iVrfJ,  It  refers  to  certain  matt  placed  in  the  account 
Mo.  2  kept  in  name  of  the  defender,  and  transferred,  on  Ist  Au- 
gust 1846.  to  an  account  iu  name  of  Notmnn.  The  statement  is, 
that  with  a  view  to  certain  r^lway  speculations,  in  which  tbe  de- 
leoder  and  Notman,  and  ^terson  the  manager,  were  engi^ed, 
fhnds  were  required,  and  that  these  funds  were  taken  by  the 
defender  from  the  bank,  and  placed  with  his  knowledge  to  the 
debit  of  account  Xo.  2,  and  applied  to  tiiese  purposes.  Then  It 
is  stated  that,  in  Auguxt  1846,  a  large  sum  whs  surreptitiously 
transferred  to  Notman's  account,  and  the  debt  was  thus  ap* 
parently  extlngui^ed  for  which  the  defender  had  previously 
appeared  liable.  Then  there  is  a  statement  that  all  this  was 
done  ftaudulentiy  and  wrongously  by  the  defender.  That  is 
the  statement  as  to  tbe  acquisition  of  the  sums,  and  the  plac- 
ing of  them  to  tiwacconot  of  tbe  defender.  Then  it  goes  on  to 
■tote  how  these  sums  were  transferred  to  Kotman's  acconnt,  and 
that  i^  was  done  fraudnleutly  and  wrongfully,  without  tbe  know- 
ledge of  (he  company.  This  matter  is  more  fully  stated  In  the 
reooid^Arta.  16,22  and  29.  Then  in  Art.  30  it  is  stated,  that 
the  defgnder  never  Informed  the  bank  of  the  alleged  discovery 
that  the  aoconnt  No.  2  luid  been  opened  and  operated  on  in  his 
mune  without  his  authority.  Then  Ait.  81  states  that  the  whole 

?rooedare  was  fictitious,  simulate,  collusive  and  fraudulent, 
faese  statements  involve  two  propoMitioQs— ytVtf,  that  the 
money  was  obtained  by  the  defender  for  his  own  piirpOKs,  aud 
placed  by  his  deiiire  to  the  debit  of  his  account  Nu.  i  tor  bis 
«wn  poiposes ;  and,  tteuidfy,  that  a  pari  of  it  was  frauduluutly 
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withdrawn  from  his  debit,  and  Notman  substituted  as  dubtor. 
The /pit  is  as  to  the  constitution  of  a  debt  against  tlie  defen- 
der; the  mond  In  regard  to  his  somtpUtious  attentpt  to  get 

rid  of  it.  As  to  the  firU,  various  expressions  of  fraud  are  scat- 
tered up  and  down  the  record,  but  no  explanation  is  given  of 
them  except  that  this  money  was  so  placed  to  the  debit  of 
the  defender  without  the  knowledge  of  the  directors,  aud  with- 
out his  baying  obtained  the  sanction  of  the  board,  and  thiU 
this  was  done  by  Paterson,  who  was  bis  partner  in  this  trans- 
action But  the  pursuers  say  tbot  fraud  Is  not  necessary  to 
that  part  of  their  case — that  nil  tbey  require  to  state  is,  that 
the  defender  did  obtain  these  funds,  that  tbey  were  placed  to 
his  debit,  and  that  the  account  was  kept  in  his  name,  and  the 
funds  were  used  for  hit)  purposes.  I  have  no  doubt  that  is  a 
relevant  statement  of  the  constitution  of  tho  debt.  Tiiere  are, 
no  doubt,  loose  expresdons  as  to  his  partners  and  ossouiatcs ; 
but  in  the  case  as  presented  to  us,  the  constitution  of  the  debt 
is  l^d  on  the  individual  liability  of  the  defender  him^ilf,  and 
not  on  the  liability  Inferred  by  a  partnership.  As  the  case  Is 
presented  to  us,  there  must  be  made  out  a  case  of  direct  and 
personal  responsibility  in  Thonip»on,  as  having  authorised 
these  proceedings.  And  this  is  the  more  necexsuy,  as  the  re- 
cord is  made  np  on  a  question  of  fkct,  aa  to  whether  the  do- 
fender  did  or  did  not  know  of  this.  The  averment  of  the  pur- 
Buern  is,  that  the  money  was  obtained  through  the  ageucy  and 
with  the  knowledge  of  Thompson,  with  Fatcrson's  Hanction, 
and  applied  to  his  own  purposes.  That  is  a  relevant  avermeuB 
of  constitution  of  a  debt  against  Thouipson.  Then,  as  to  tiie 
wrongous  withdrawal  of  this  sum  from  tbe  account,  I  think 
the  averment  on  that  point  also  Is  quite  relevant  to  support 
tiie  concln^on,— for  It  is  said,  ttiat  while  he  had  got  thu  stmi 
entered  ]n  his  name,  and  was  responsible  for  It,  he,  coUuslTely 
with  Paterson,  who  was  bis  piirtner,  or  joined  with  him  in 
these  railway  speculations,  by  illegal  proceedings,  contrary  to 
tbe  rules  of  tbe  bank,  availed  liiiuself  of  his  influencu  to  get  a 
htrge  portion  of  that  debt  obliterated  in  his  account,  and 

Eliu^d  to  the  account  of  Notiuan,  so  as  apparently  to  ndieve 
imself,  and  make  Notman  Ibo  only  debtor  to  the  bank.  X 
cannot  doubt  the  releviuicy  of  that  statement,  I  tiilnk  tliat 
these  averments,  when  considered  in  oider,  as  I  hare  consi- 
dered them,  are  averments  relevant  to  support  the  conclu- 
sions, assuming  that  the  pursm-rs  are  to  prove  that  direct  and 

Eereonoi  constitution  of  the  debt  in  Thompson  which  they 
ave  averred.  The  leamd  braiiuh  of  the  case  Is  in  the'saoia 
poeltiOD.  It  relates  to  a  separate  ndlwuy  transaction,  in  which 
Notman  is  not  said  to  be  concerned.  Tliis  is  precisely  in  the 
same  position  us  tbe  fii'St  bionch  of  the  case,  and  I  do  not 
doubt  the  relevancy  of  the  ftatenient.  The  Mird  point  Is  aa 
to  a  letter  subiscribed  by  various  perhou.^,  inciudiog  Thomjisoa 
and  bloikie,  in  order  to  raise  credit  with  the  l>ank.  The  stole- 
meut  on  record  is  exactly  the  same  as  iu  tiie  summons,  and 
the  conclusion  In  regard  to  this  is  the  declaratory  one.  1  have 
no  doulit  of  the  relevancy  of  this  statement,  if  the  ctfect  of  it 
is  nut  taken  off  by  counter  facts.  These  are  the  olwervationa 
which  I  have  to  make  on  what  Uiuy  be  regarded  as  properly 
the  question  of  relevancy. 

But  the  defender  raises  another  defence — that  is  In  plea  7— 
(reada)  Here  he  returns  tu  tbe  first  and  vecond  branvhea  d 
the  action,  as  to  tbe  transference  of  the  money  fiom  the  defen- 
der's account.  'I'he  defender  says,  tiiat  while  these  docquets 
are  nnreilnced,  the  pursuers  are  Inrred  from  proceeding  iu  tlits 
action.  Tlie  pursuers  ntyiy—Jirtt,  tbat  it  is  not  necewary  for 
them  to  reduce  these  docquets ;  and,  ucondlj/,  that  if  it  be 
necessary,  there  is  statement  enough  to  reach  the  matter. 
The  docquets  referred  to  are  those  in  the  pass-book  of  tlio 
defender,  ot  30th  September  1847  aud  22d  March  1848.  Now 
it  is  not  clear  to  me  that  these  docquets  have  any  bearing  on 
the  cose ;  they  are  not  applicable  to  tbe  port  of  tbe  account 
embraced  in  this  action.  Tb-iy  moy  be  useful  to  both  parties 
in  the  course  of  tbe  action,  but  they  can  have  no  eficct  at  pre. 
sent.  It  appears,  first  of  all,  that  there  was  a  docquet  in  the 
pass-book  of  the  defender,  of  date  August  1846,  and  it  settles 
all  trat^soctions  down  to  that  date.  That  is  prior  to  any  of  tho 
tranittctions  in  question,  for  they  commenced  in  October  184& 
But  the  next  entry  in  a  pass-bouk  is  this  cheque  for  £6228  on 
Slst  August  1846.  That,  I  undt-rstand,  begins  the  account  to 
whitib  tliu  docquet  of  Septtiuber  1847  ap^ilies.  I  understand  we 
linvenodoi'queledpa£s-book  lor  tlie  Intervening  period  between 
August  1845  and  August  1846,  when  tbe  debt  was  coustitutetl 
and  when  it  was  tra^ferred ;  so  that  this  docqueted  pass-buok 
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Id  n  casli-book  of  tmnsacUoTut  commenctog  fn  Aap:aat  1846. 
It  may  possibly — I  do  not  my  it  will — l»e  ntade  to  bear  on 
the  evidence,  but  at  present  I  do  not  see  how  it  can  be  fiet  up 
n't  a  bar  to  the  transactioDK  which  were  coiiclnded  in  Augnxt 
11^40  by  the  trnnsferenco  to  the  debit  of  Notman.  I  think, 
therefore,  80  far  as  r^iards  the  firtt  and  teamd  branches,  there 
lit  no  bar  in  theM  docqiiets  requiring;  reduction  before  the  case 
t-an  go  on.  Then  as  to  the  third  branch  of  the  action,  it  is  Mud 
t  Imt  the  pursuers  are  preclndod  by  having  taken  a  bond  and 
liilJ  from  the  remaining  subscribers  to  the  letter.  The  ptnsneTs 
fay  they  did  that  in  ignorance.  It  may  not  be  very  easy  for 
them  to  repel  the  inference  arising  from  these  documents, — 
but  it  is  only  inference,  not  evidence,  and  may  be  overcome 
by  evidence, — and  the  demand  of  the  defender  is  to  have  ns 
(iispoee  of  it  without  evidence.  The  documents  founded  on 
bv  the  defender  may  be  very  weighty  in  regard  to  the  proof. 
I;:tl;  I  cannot  go  into  that  at  pv^nt.  All  J  now  say  is,  that 
there  is  nothing  to  preclude  this  action.  I  am  therefore  for 
adhering.   We  have  still  to  hear  parties  on  the  issues. 

Lord  Cwtinghanu. — ^I  concur  in  the  opinion  now  exprevsed, 
and  I  have  seldom  seen  objections  stated  to  the  relevancy  of 
a  libel,  less  tangible  or  intelligible.  In  order  to  be  satisfied  of 
this,  it  is  only  necessary  to  look  to  the  scope  and  import  of 
the  statement  ia  the  summons,  as  divested  of  all  technicality. 

A!<  I  read  it,  the  pureners'  allegation.s  in  this  libel  come  to 
tliin, — that  the  defender  Thompson  was  not  only  a  partner  of 
the  North  of  Scotland  Bank  at  Aberdeen,  but  held  the  confi- 
dential and  responsible  ofBce  of  a  tUnctor  in  that  company,— 
that  in  thnt  classes  of  transactions,  specially  enumerated  in 
the  suTnmonit,  he  secretly  prevailed  on  the  acting  manager  of 
the  bank  for  the  time,  without  the  knowledge  of  the  diiecton 
seuerally,  to  accede  to  the  transference  of  large  debts  and  ob- 
ligations due  to  tlic  bank  by  himself,  and  third  parties  unable 
tu  pay  and  im]>leutent  the  same ; — whereby  he  attempted  to 
relieve  himself  of  heavy  losses,  and  to  throw  them  on  parties 
not  answerable  for  such  contractioun,  to  the  liazard  and  loss 
of  that  establishment^  whose  interest  he  was  bound  to  guard 
and  protect. 

These  charges  are  advanced  with  clearness  and  precision, 
both  in  the  summons  and  reuord;  and  the  responsibility  of 
the  defender  is  laid  on  two  grounds: — Ix,  that  the  transfer- 
ences and  transactions  libelled  on  were  illegal,  and  that  the 
defender  is  liable  in  redress  and  reparation  to  the  bank  and 
the  numerous  shoreholden  who  tnuted  hini,  In  so  fiir  as  all  of 
tliem  were  ill^l.  and  be  was,  with  regard  to  them,  an  actor 
iff  rem  mm  ; — and  2d?y,  and  alternatively,  that  the  defender 
la  liable  for  the  wrongful  acts  libelled  on,  as  gross  /raudi  and 
breacha  of  tnut  by  a  confidential  functionary  of  the  bank. 

I  most  confess  myself  unable  to  comprehend  very  clearly  the 
objections  urged  to  the  relevancy  of  these  charges.  They  re- 
■olve  into  gross  acts  of  moral  wrongs  which  require  no  t«-chni- 
cal  skill  to  give  them  relevancy ;  and  It  ratbcr  appeared  to 
me  that  the  argument  of  the  defender  turned  more  on  the 
documents  hitherto  produced,  as  articles  of  evuUna,  than  on 
any  well-founded  objection  to  the  chaises  themselves.  If  after- 
wards proved,  and  assuming  tbem  at  present  to  be  true. 

Thus  the  defender  founded  on  sundry  doeyaeti  and  entries  In 
the  bonk  books  as  Importing  a  diaekarffe  of  the  claims  now 
founded  on.  But  thepursaeis  aver  that  these  very  documents 
are  challenged,  form  port  of  their  case,  and  prove  a  part  of  the 
improper  transactions  complained  ot  Hence  they  must  be 
taken  in  connection  with  evidence,  parole  or  otherwise,  to  be 
afterwards  brought  under  the  issues  to  be  adjusted.  If,  for 
example,  It  be  proved  that  the  shares  of  railways  said  to  have 
been  transferred  by  t^e  defender  were  worth  nothing,  and  were 
transferred  to  insolvents  or  men  of  straw,  who  were  made  the 
debtors  of  the  bank  in  lieu  of  the  defender,  these  circumstan- 
ces will  be  material  with  a  jury  in  considering  the  effect  of  the 
docquets.  The  objection  on  the  docquets,  therefore,  is  a  plea 
on  evidence,  and  not  on  relevancy. 

If  the  defender  has  any  confidence  in  his  pica  raised  on  these 
docqoeta,  he  may  try  to  get  a  counter  lane  in  defoue,  as  to 
the  bank's  aejtwsewRct  in  Uie  illegal  acts  complained  of, — or  as 
to  the  bank  having  diatAarged  him  under  a  full  knowledge  of 
all  the  cixcamstOQces  of  improper  conduct  chargeable  against 
liim  as  a  director.  Such  an  issue,  if  asked  on  his  part,  -wtil  be 
considered.   None  such  has  as  yet  been  proposed. 

On  this  question  of  relevancy,  I  would  only  add,  that  it  is 
rare  to  find  a  plea  raised  on  relevancy  where  the  objector  has 
nut  been  compelled  to  shew,  that,  tubaiUing  all  the  statements 


of  the  pursuers  to  be  true,  there  is  ueverUieleaB  no  tangible 
CBN-  auainst  the  defender.  It  requires  no  argument  to  tiww, 
tlitit  the  defender  could  not  itxt  his  objection  to  relevaiKV 
here,  on  that  assumption. 

Lord  Ivory. — 1  have  arrived  at  the  same  conchiaion  as  your 
Ijordships.  The  prayer  of  the  reclaiming  note  is  the  measure 
of  what  the  Court  have  now  to  deal  with.  The  defender 
maintains  and  oOen  to  shew  that  there  Is  no  snch  statement 
in  this  record  as  to  entitle  ns  to  snstain  the  action,  and  claims, 
therefore,  to  hare  it  dismissed  at  once.  That  is  a  rery  strong 
undertaking  on  the  part  of  the  defender,  and  I  do  nut  think 
he  has  shewn  that  lie  is  entitled  to  what  he  craves.  I  think 
the  interlocutor  of  the  Lord  Ordinary  right  in  every  shape  of 
deciding;  and  though  1  cannot  compliment  the  porsuersonthe 
form  of  the  summons  and  record,  yet,  taking  them  altogether, 
I  cannot  arrive  at  any  other  conclusion  than  that  of  his  Lord- 
ship. 'J'here  ant  here  two  sets  of  transactions.  The  jfrtf  isin 
regard  to  the  constitution  of  a  debt  which  the  bank  say  was 
illegally  transferred  from  the  defender  to  another  person, 
wiihont  proper  authority.  Then,  meondia,  the  pursuers  main- 
tain that  the  document  which  constituted  his  liability  was  ille- 
gally ^tered  and  destroyed  by  the  deletion  of  bis  name  there- 
from.  1.  As  to  the  constitution  of  the  debt: — This  was  not  on 
ordinary  debt  constituted  by  drafts  on  the  bfuik,  or  a  trans- 
action with  the  proper  officers  of  the  bank ;  it  was  a  debt  con- 
stituted by  an  irregular  pi'oceeding  oq  the  part  of  the  defen- 
der. If  so,  it  is  all  the  worse  for  him.  That  tiie  proceeding 
was  irreguiar,  will  not  make  it  less  a  debt  against  nim.  The 
siiUtance  of  the  case  is,  that. the  money  of  the  pursneis,  ths 
funds  of  the  bank,  had  been  obtained  by  the  defender,  an4 
entered  to  his  debit  in  an  account  opened  in  his  name  with 
the  bank,  with  hi^  kiiowlrdf^e  and  for  his  purposes,  and  at 
his  requt'st,  and  that  all  tliis  was  done  in  collusion  with  the 
ol!ici.>rsof  the  bank,  and  hoH  only  recently  come  to  light.  Now, 
Fui'cly,  if  the  statement  U  lliat  he  got  so  much  money  from  tbo 
bank,  and  told  the  officials  to  enter  it  in  his  account,  theiecan 
be  no  doubt  of  the  constitution  of  the  debt.  It  would  be  a 
^ood  debt  against  him  if  he  bad  got  the  money  by  an  order  on 
tiie  bank;  and  the  manner  in  which  he  is  said  to  have  got 
it,  is  only  the  more  unfavourable  for  him.  It  Is  bin  getting 
the  money  out  of  the  co^rs  of  the  bank  that  makes  him 
rietitor  to  it,  whether  that  money  was  got  regularly  or  not. 
The  teeond  branch  of  the  case  Is  the  attempt  of  the  defender 
to  transfer  the  debt  to  anotiier  party.  Now,  what  is  the  pdnfe 
of  the  case  here  ?  It  is  set  forth  that  this  was  done  by  cdlnrioa- 
with  the  officials  of  the  bank,  that  it  was  not  authorized  by  the 
bitnk,  and  that  no  money  passed  from  the  defender  or  Notman 
to  tile  bank,  by  which  the  debt  could  be  held  to  he  dischat^ied. 
Now  if  that  be  true,  and  if  the  original  liability  of  the  defen- 
der is  held  to  be  proved,  that  liability  cannot  be  so  discharged. 
I'hu  defender  cannot  intrude  another  debtor  on  the  hank  in 
hin  place.  In  regird  to  this  part  of  the  case.  It  was  said  that 
there  muRt  be  a  reduction  of  the  docqnete.  I  do  not  know 
that  it  is  neces«nry  to  go  into  that  matter  now  ;  but  if  so,  I 
quite  agree  with  the  view  which  your  Lordship  takes.  The 
docquets  do  not  Feem  to  me  to  require  reduction  at  all.  On 
the  whole  matter,  J  qnite  adopt  your  Lordship's  view  in  regard 
to  the  reduction.  The  only  remaining  point  is  as  to  the  £40,000 
obligation.  I  need  not  Inquire  whether  there  was  a  protit  on 
these  speculations  or  not,  whether  the  other  speculators  have 
settled  with  the  defender,  or  whether  at  their  bands  he  got  a 
certain  premium  when  he  retired.  That  is  not  in  the  case. 
What  is  in  the  case  is,  that  the  defender  got  this  money  on  a 
document  in  which  all  the  pAilies  were  under  a  joint  liability 
to  the  bank,  which  was  therefore  entitied  under  it  to  deal  with 
him  as  a  party  bound  to  the  last  shilling.  Here  the  oonstitation 
of  the  debt  is  not  denied  ;  it  is  said,  'I  was  once  Uable,  but 
with  the  sanction  of  the  bank,  with  their  knowledge  and  con- 
sent I  got  my  name  deleted  nod-  my  liability  discharged.'  If 
the  defender  can  prove  that,  he  will  of  course  succeed  in  his 
defence.  But  the  bank  say  the  original  liability  was  never  dia- 
obuged,  that  that  deletion  of  the  defender's  name  never  was 
authorised,  and  that  this  transaction  stands  in  the  same  posi- 
tion as  the  other  unauthorised  transfer  to  Notman.  That  is 
what  the  bank  undertakes  to  prove.  The  defender's  answer 
resolves  into  a  mere  matter  of  evidence,  which  is  not  huJuM  loci. 
It  is  on  the  allegations  that  wc  must  deal  with  the  case,  and  ou 
them  I  am  quit-e  satisfied  there  is  a  relevant  case  luninst  the 
defender,  which  it  is  op^^^Jd»>I|£^F^)I^^)^|^  l>y  evi- 
deiic*e.   When  wt>  come  tu  the  diiicusHion  on  tfi^ioues,  tbcre 
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Hiaj'  be  a  qnesUon  bow  tax  Uiose  propoeed  by  th«  pursaen  are 
biipported  by  thdr  allflgations. 
iiiMirf /Wfarton  absent. 

The  CouH  adJhered. 

Tbia  day,  the  defender  applied  for  leave  to  appeal,  and 
ftleaded—The  case  was  one  of  a  serious  natiu«,  and  it 
would  be  a  great  hardship  on  him  to  be  obliged  to  enter 
on  a  proof  before  the  question  of  relevancy  was  finally 
settled—LandeU  v.  ParveB,  20th  July  1842 ;  Torrie  v. 
Duke  of  Athole,  13th  Feb.  1850;  Skinner  v.  Dunbar, 
9th  March  1849. 

The  pursuers  amwertd — There  was  no  diflference 
of  opinion,  and  if  an  appeal  was  to  be  allowed  in  the 
present  case,  there  seemed  no  reason  why  such  leave 
should  not  be  granted  in  every  case  as  a  matter  of 
course. 

Lord  Ivory. — I  am  for  grantiD^  the  applicaticn.  In  tbe  oase 
of  Irvine V.  Kirkpatrick,  (Sth  Ang.  1850,  H. of  L.),  it  woald  have 
been  very  advisable  that  the  appeal  bad  been  taken  at  this  stage 
of  the  proceedings.  In  fact,  I  tfaink  that  tbe  stage  of  relevancy 
ia  a  grave  case  Is  juat  the  stage  in  which  to  appeal  If  there 
ia  any  allegation  that  proof  may  be  lost  by  the  delay,  of  coutse 
that  Is  another  matter.  But  If  the  party  is  to  be  in  the  same 
Bitnation  after  as  before  tbo  appeal,  I  do  not  see  any  groond 
for  refusal.  The  qneatloD  is  just  If  we  are  to  put  this  party  to 
the  expense  of  proof  before  the  relevancy  is  finally  settled. 
Tbe  pursuera  have  themselves  to  blame  in  great  measure,  for 
they  have  obeenred  the  caso  by  the  want  of  dlstinotnMB  in 
tbeir  sommons.  It  is  Jnst  one  of  t^ose  cases  In  which,  with. 
ODt  laying  down  any  general  principle,  but  looUng  to  the 
convenience  of  parties  and  the  nature  of  the  qnesUon  atim^ 
I  am  for  granting  leave  to  appeal. 

fjtrd  Cuninghame. — cannot  accede  to  the  present  applica. 
tion.  The  interlocutor  proposed  to  be  brought  under  appeal, 
was  an  uuftnimons  judgment  of  the  Court  and  Lord  Ordinary. 
None  <^  UB  felt  or  expressed  any  difficulty  ;  and  it  was  my 
duty  to  state,  that  I  was  at  a  loss  even  to  understand  the  ob- 
jection nrged  to  the  relevancy  of  charges  which  plunly  re. 
solved  into  gross  acts  of  official  miemanagemeUt,  if  not  of 
serioas  fraud  and  breach  of  tmst.  The  question,  therefore,  does 
not  depend  on  mere  technical  pleas,  so  much  as  on  charges  of 
moral  delinquency,  on  which  no  Judge  can  be  far  mistaken. 
It  is  true  that  there  have  been  questions  where  judgments  of 
the  Court  upon  relevancy  have  been  reversed  on  appeal  after 
trial.  But  even  in  these,  the  evidence  aided  the  Court  of  ap- 
peal in  their  ultimate  decision  ;  and  such  light  into  tbe  facts 
would  be  of  peculiar  value  in  the  present  iostauce,  when  every 
important  statement  on  both  sides  is  denied,  down  even  to 
the  averment  that  the  bank  has  sustained  any  tota  by  tbe 
transactionB  libelled  on.  In  this  state  of  the  case,  I  hesitate  to 
grmnt  the  present  application,  as,  if  it  be  allowed  and  admitted 
as  a  precedent,  I  can  hardly  conceive  that  a  similar  applk:a- 
Uon  In  other  suits  can  ever  be  refused ;  but  there  may  be  con- 
Hid  erationa  to  obviate  this  hasard,  whkh  I  am  not  sufficiently 
aware  of. 

Lord  iVm'dbil.— Tbia  is  a  matter  of  discretion,  and  no  pre- 
cise role  can  be  laid  down  as  to  those  cases  in  which  leave  to 
appeal  la  or  is  not  to  be  granted.  £lach  case  must  be  decided 
by  Its  own  circumstancea  Ko  doubt  a  party  may  ia  most  oases 
raise  a  question  of  relevancy  ;  but  at  the  same  Ume,  in  an  Im- 
portant cose,  it  Is  not  dedrable  to  put  a  party  to  the  expense 
of  proof  nntU  the  relevancy  Is  settled,  in  the  present  case,  I 
had  a  dear  opinion  on  both  pdnts.  But  they  were  points 
which  merited  consideration,  and  we  heard  counsel  at  length 
on  both  ddes.  Looking  to  the  nature  of  the  question,  and 
mmI  ng  that  lAiere  Is  a  di&rence  of  opinion  as  to  whether  leave 
to  appeal  slwidd  be  gmnted,  I  am  not  disposed  to  refaseleave. 

Leave  to  appeal  granted. 

Lord  Ordinarp,  Wood — Act.  Dean  of  Faculty  (Marshall), 
Hacfittlane;  X<ookbart,  Hortm,  Whitehead  andC^reig,  W.8. 
Agtiita.—AU.  Deos,  Hackcnile;  James  Bos^  8£.C.  JpnU^ 
W.  Obf*.-(W.a.T.) 


m  September  1852, 

CraCUlT  CODRT  OF  JOSTICIAHT. 

H.  M.  Adv.  v.  Jane  Johnston  or  Smith. 
Insanity,  Pleiv  of — Cliild  Murder — Procedure  adopttd  where  a 
panel  admitted  the  charge  lulled,  but  pleaded  tntontVy  at  the  time 
the  act  teas  done. 

At  the  Jedburgh  autumn  circuit,  Jane  Johnston  or 
Smith  was  accused  of  murder,  in  so  far  aa — 

"yon,  the  said  Jane  Johnston  or  Smith,  did  wickedly  and 
feloniously  attack  and  assault  Bobert  Hmith  your  sou,  being 
then  a  child  aged  ten  months  or  thereby,  and  did,  with  a 
razor,  or  with  some  other  sharp  and  lethal  instrument  to  the 
prosecutor  unknown,  cut  him  on  or  about  the  throat  or  neck, 
or  other  part  of  his  body ; — by  all  which,  or  part  thereof^  the 
said  child  was  mortally  out  and  wounded,  and,  in  consequence 
thereof,  he  immediately  or  soon  thereafter  died,  and  was  thus 
murdered  by  you  the  said  Jane  Johnston  or  Smith." 

The  following  plea  was  placed  on  record  fur  the 
panel : — 

"  The  panel  being  interrogated,  she  admits  that  she  killed 
the  deceased  Itobcrt  Smith,  her  son,  in  the  way  and  manner 
mentioned  in  tbe  indictment,  but  pleads  tbat,  at  the  time, 
ahe  was  isBane,  and  deprived  of  ber  reason." 

A  jury  was  ballotted  and  sworn  for  the  purpose  of 
trying  the  question  of  insanity. 

Brtmn,  for  the  prosecution,  moved  that  the  judicial 
confesfflon  of  the  panel  should  be  read. 

Tfaia  haviiw  been  done,  the  panel  was  interrogated, 
in  presence  m  the  jury,  wheth^  she  adhered  thereto; 
and  having  answered  in  the  affirmative, — 

Mackbum,  for  the  panel,  led  evidence  to  provo  the 
averment  of  insanity. 

The  Lord  Justtce-Clerk  having  charged  the  jary,  the 
following  verdict  was  returned  : — 

"  Find,  in  terms  of  the  panel's  judicial  confosidoti,  that  the 
panel  killed  the  deceased  Robert  Smith,  her  son,  in  the  way 
and  manner  mentioned  in  the  iodietment ;  but  find  it  proven 
that  at  that  time  the  panel  was  insane,  and  deprived  of  her 
reasoo." 

Tho  Court  pronounced  the  following  seQtcnce  : — 
"  In  respect  of  the  verdict  of  assize,  the  Court  find  that 
the  said  Jane  Johnston  or  Smith  is  not  an  object  of  pnoish- 
ment,  and  therefore  assoilzie  ber  ampUeiter:  But  in  respect 
of  the  insanity  and  deprivation  of  reason  found  proven,  the 
Court  decern  and  adjudge  the  said  Jane  Jdhoston  or  Smith, 
panel,  to  be  confined  in  tho  prison  of  Selkirk  during  all  the 
days  of  ber  life,  or  until  fiirther  orden  of  the  Court  of  Justi- 
ciary regarding  her." 

Lord  Justice-Clerk  and  Lord  'Vfood.—Aet.  Braan.— Alt. 
Blackborn.— (F.H.) 


SOth  September  1853.* 
PsaTH  Cmoon  Cooet. 
Flowbrdew,  Appellant,  v.  Bbid,  Heipondeiit. 
Circuit  Couit— Appeal,  Competency  of— Statute  1  Vict  c.  41, 
(j§  81, 18— Process—  Where  a  pariv  to  an  action  in  the  Smatl-debl 
Court,  who  held  a  commtetion  at  Sheriff-tubitituie,  acUd  at  judge 
in  the  eauie  by  eoniima'ng  it — Held  that  thi»  did  not  nulUfy  lite 
it^tequmt  pnxeediRgi,  but  that  the  vimoat  effect  of  the  party  to 
acting  icat  to  aul^fy     interhevtor  tigncd  by  him,  and  that  the 
proceeding  in  the  ease  without  a  formal  continuation  not  hating 
been  tueh  a  deviation  from  the  etatuiory  form  ofproceta  at  to  pre- 
vent nAftantial  Justice  from  being  done,  the  decree  uliim^ely  ob- 
tained by  the  party  who  had  acted  ae  judge  could  not  eompeterMy 
be  appealed  againtt. 

This  was  an  action  in  the  Sheriff  Small-debt  Court 
of  Dimdee,  at  the  instani»  of  the  respondent  agiunst 
^e  appellant,  for  oommiflrioner'g  fees./^  T 

On  20th  AprU  1862,  tb<P^@tjttifl^^^fflMy^^ 
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miBnon  as  Sheriff-BubBtitnte,  acting  u  judge,  eontinaed 
the  case  till  4th  May. 

The  case  having  ultimately  been  decided  against  the 
'  appeUaht,  he  now  pleaded,  that  the  respondent  having 
acted  OB  judge  in  fau  own  canse,  the  decree  was  null. 

The  respondent  vhfeeled  to  the  competency  of  the  ap- 
peal, and  pleaded — Tliat  under  the  Small-debt  Statute, 
1  Vict.  c.  41,  appeal  was  competent,  §  31,  only  on  the 
ground  of  malice,  oppression  or  corruption,  "  or  on  tuck 
detnations  in  pf>ini  of  form  from  the  statutory  enattments, 
us  the  Court  shall  think  took  place  wilfully,  or  have  pre- 
vetUed  suhMantiai  justice  from  having  been  done,  or  on  in- 
competency." Now  the  utmost  effiKt  of  the  respondent 
having  acted  in  the  cause  could  only  be  to  nullify  the 
interlocator  signed  by  him  ;  so  that  the  question  resolved 
into  this,  whether  the  want  of  a  formal  conticuation  of 
the  aetioQ  on  20th  April,  would  nullify  the  decree.  The 
terms  of  §  13  of  1  Vict.  c.  41,  shew  that  no  special  coo* 
tanuation  was  neoeaaary — Martin  v.  Murray,  22d  Dec. 
1837. 

The  Circuit  Court,  on  appeal,  held,  that  the  fact  of 
the  pursuer  having  acted  could  have  no  effect  beyond  nul- 
nfying'the  interlocutor  of  20th  April.  If  it  had  that 
effect,  the  action  must  be  held  to  have  proceeded  on  4th 
May  without  having  been  duly  continued.  The  question 
was,  whether  this  was  such  a  deviation  from  the  statutory 
form  of  process  as  to  prevent  ''substantial  justice  from 
having  been  done,"  And  eecing  that  the  appellant  had 
Buffered  no  injury  thereby,  bat  wos  present  on  4th  May, 
and  was  fully  heard  in  support  of  his  case  then  and  after- 
wards, they  held  the  appeal  incompetent. 

Lords  Cowan  and  Anderson. — Act.  P.  Frwer;  Party  Agent. 
AU.  UiUar;  Part;  Agent—iW.Q.T.) 


^0t^^  September  1852. 

PlBTa  ClBCVlT  COUBT. 

Keak,  Appellant,  v.  Lintoat,  Bespondeni. 

Small-Debt  Act.  1  Vict.  c.  41.  §  SI— IiuteDce— Procev— ^ 
action  in  the  Sma^deU  Court  itood  in  tha  roll /or  mort  thai*  a 
pear  vilhout  anu proceeding  being  taken — H«ld  thit  the  inetance 
tkd not/att bg  ike  lapte  o/i/wmd 4ajf,Mdthat  tkt  oetMH  might 
proeeedt 

This  was  an  action  in  the  Small-debt  Court  fi>r  the 
■mount  of  an  account  for  furnishings. 

A  remit  was  made,  on  29th  March  1849,  to  as- 
certain if  the  articles  were  properly  charged.  Nothing 
more  was  done  till  6th  April  lBi>2,  when  the  re- 
port was  g^ven  in.  On  20th  May  following,  the  case 
was  in  the  roll,  the  appellant  being  represented  by  his 
agent,  who  objected  that  the  instance  had  fallen.  The 
case  was  continued,  and  parties  having  afterwards  been 
heard,  the  Sheriff  decided  against  the  appellant,  who  now 
pleaded  that  the  decree  was  incompetent  and  ultra 
virety  in  respect  the  instauoe  had  &llen  by  the  lapse  of 
jear  and  day. 

The  respondent  antwrtd — There  was  no  invariable 
rule,  that  uie  instance  in  an  action  &lls  by  lapse  of  year 
and  day,  since  an  action  cannot  go  to  sleep  in  the  Inner- 
House.  The  terms  of  the  act  1  Viot.  c.  41  shewed  that  it 
was  not  contemplated  that  the  instance  should  fall  by  lapse 
of  year  and  day,  since  the  provisioD  of  §  13  shewed  that 
a  cause  was  always  to  continue  in  the  roll  till  disposed 


of;  aud  with  regard  to  execution  ftf  decrees,  it  was  yto- 
vided,  that  if  the  decree  were  not  enforced  within  a  year, 
a  new  decree  might  be  given. 

The  Court  were  of  opinion  that,  lookmg  to  the  terms 
of  the  act,  and  tho  fact  that  it  contuned  no  provinon  fae 
mkeuing  a  cause,  there  was  no  ground  for  holding  that 
the  instance  had  fallen,  and  repdled  the  objectum. 

Act.  P.  Fniser ;  Agmt^AU.  Hillar ;  D.  WUUe.  AgiKL 

(W.G.T.) 


30£&  Seiitmibtt  1852. 

PxBTB  CiBcviT  Coiar. 

JoBSON,  AppdUtrdy  V.  Andhbsox,  Eespondent. 

Circuit  Com)— Ar>pca1--CoMne(rncy-Stuiutr»  20  Geo.  11.  c.43, 
§34;  54  Geo  Ml ,e.G7,%5 -It  anuctionim  ihe  SheriffCaurt 
J'or  vinUicatiom  of  property,  which  had  been  poinded  aa  belong- 
ing to  a  person  who  M>a»  not  the  owner,  the  debt  Jar  which  the 
poinding  wa*  mued  being  under  £'iS.  and  the  proptrig  poinded 
being  appraieed  under  that  nm — Appeal  to  the  Circuit  Cimrt 
held  ineongHeteni,  in  reupeet  it  did  not  in  ang  w»tf  appear  that 
the  tulffeel-matter  of  the  aait  did  not  exceed  in  value  £'i5. 

This  was  an  appeal  from  the  judgment  of  the  Sheriff 
in  favour  of  the  respondent,  the  pursuer  of  an  action 
raised  to  vindicate  the  property  of  a  horse,  cart  aud  har- 
ness, which  had  been  poiaded  by  the  appellant  for  a  debt 
due  by  tho  respoudcnt's  son,  amounting  to  £.1 : 14/^ 
with  t*/i  of  expenses.  The  poinded  effects  were  &y- 
praised  at  X8  :  H  /. 

The  respondent  objectvd  that  the  appeal  was  incom- 
petent, in  respect  that,  under  the  statute,  appeals  to  the 
Oirciut  Court  aro  only  competent  *'whero  the  subject- 
matter  of  the  suit  shall  not  exceed  iu  value  the  sum  of 
X25  sterling,**  and  it  did  not  iu  any  way  appear  that  the 
subject-matter  of  the  present  smt  did  not  ezceod  that 
value.  The  amount  of  the  debt  wus  no  criterion,  fur 
the  question  was  not  us  to  the  debt ;  aud  the  appraised 
value  of  the  goods  was  by  no  means  deciiuve,  for  noto- 
riously goods  were  always  appraised  at  a  great  under- 
value—20  Geo.  II.  c.  43,  §  34;  54  Geo.  III.  c.  67, 
§  5 ;  Lamb  v.  Henderson,  4th  Oct.  1844,  2  Br.  Rep. 
3U;  Wilson  v.  Addison,  11th  Oct.  1845,  2  Br.  Rep. 
519;  Glass  v.  Thou,  24th  April  1H4H,  Ark.  Rep.  4G»; 
Matbison  u.  Monkland  Iron  Co.  17th  Sept.  1841),  Shaw's 
Rep.  266;  Wyher  v.  Hendrle,  17th  Sept.  1849,  bhaw's 
Rep.  265. 

The  appellant  anmvredy  that,  looking  at  the  nature  of 
the  articles  poinded,  and  Uic  wholo  circumstances  of  the 
case,  the  Cour:  had  reasonable  evidence  that  the  value 
of  the  subjects  was  under  ^25. 

It  was  stated  from  the  Bench,  that  had  the  question 
been  open,  tho  facts  and  circumstances  might  have  been 
taken  into  consideration  as  material  for  judging  of  tlw 
value  of  tho  subjects  of  the  suit;  but  the  Court,  oonu- 
dering  themselves  bound  by  the  dc(»sion  in  QLubb  v. 
Thou,  dismisBcd  tho  appeal  as  incompetent. 

Act.  P.  Fraser;  Agent,— Ad.  UUlor;  Noisb  aud  Pat- 

tuUo,  Aguat^SiM.T.} 
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IN  THE  COURT  OF  SEaSION,  Ao. 


lOa  N<net»her  1852. 

Hue  Coubt  or  JnrnouBT. 

H.  H.  Adv.  v.  Williah  ArrKDf  and  Jamb  Whits. 

Sodomy — A»  attta^  to  eonnU  thia  erime,  fmMei  witit  tmatj^ 
MM  j/tar»  trani/xirtaiion. 

William  Aitken  and  Jamefi  White  were  acoiued  of 
sodomy,  or  attempt  to  commit  sodomy. 

P/eo— Guilty  of  the  attempt. 

Senttnee — -Twenty-one  years  transportation.^ 

Lord  Jufitice'Clerk,  and  Lords  Cockbum  nnd  Anderson. — 
Act.  8<d.-Uea.  (Nvaver),  Uure ;  JAines  Tytl«r,  W.H.  Vro»n 
AgaU^U.  F,  W.  CLuk  ;  N.  Cto-t— (F.H. 


I2th  November  1832. 
SiDOKD  DinsKur. 
Batid  Dickson  of  Hartree,  Punuer  and  Adwcaior,  v. 
John  Portbods^  Defender  and  Bespondent. 

Betention — Landlord  and  Tenant — The  general  ruU.  that  re- 
untion  of  rent,  for  HUquid  claims  agaiiut  Uu  iatuBord,  it  ineorO' 
pelent,  appUtt  to  the  rent  <^  the  taet  year,  at  well  ax  to  that  falling 
due  during  the  eurreney,  of  a  teaee.  Opinion,  That  the  Court, 
exerdiing  ill  power  of  e(pdty,wtay,  tn  oertmn  eircumttaneet,  break 
through  the  ttriet  rule  of  law,  and  allow  retention  of  the  liit  year'e 
rmt.  CHreumitaneee  in  which,  no  aUegation  being  made  oj  the 
landkrd't  ineolveney,  nor  any  other  olifeetion  being  takm  aa  re- 
yerAdhim  ftramaUy — K\AAthaiitvaaiMompe(entforth»tena«t 
to  retain  A»  hut  yeafa  rmt  vMU  tha  amount  of  etrlmn  elaima 
ogatntt  tha  landlord,  ariatng  tinder  Uia  kaae,  had  been  aaeertianed. 

The  defender  was  tenant  of  the  pursuer's  farm  of 
Safiterplaee,  under  a  lease  for  nineteen  years,  which  ter- 
minated at  Whitsunday  1849  as  to  the  houses  and  grass, 
and  at  the  separation  of  the  crop  of  1841)  as  to  the  ara- 
ble lands.  The  rent  was  X12u  per  annum,  payable  hali- 
^«arly.  The  lease  bound  the  tenant  to  keep  the  houses 
in  tenantable  condition,  and  "  to  maintain  and  keep  up 
all  the  old  fencffi,  and  he  and  the  landlord  to  be  at  the 
mutual  expense  of  maintaining  and  keeping  up  the  new 
fences,  and  of  cleaning  and  upholding  the  new  hedges, 
ditchai,  uid  paling."  The  tenant,  at  the  end  of  the  lease, 
was  to  leave  his  outgoing  crop,  as  also  one  fiUlow  field, 
and  the  dung  on  the  urm,  at  a  valuation. 

On  the  termination  of  the  lease,  the  pursuer  let 
the  farm  to  Thomas  Alexander,  and  made  over  to 
him  the  obligations  in  which  the  defender  was  liable  to 
his  landlord.  At  Whitsunday  1849,  the  incoming  ten- 
ant entered  into  possession  of  the  farm,  including  the 
waygoing  crop,  and  in  the  course  of  May  of  the  same 
year,  he,  along  with  the  defender,  nominated  two  persons 
as  arbiters  to  value  on  the  one  hand  the  defender's  claim 
for  dung  and  fallow,  and,  on  the  otha",  the  claim  of  the 
incoming  tenant  for  repairs  of  houses  amd  ditches. 

On  6th  September  1849^  the  pursuer  wrote  the  dan- 
der ad  follows: — 

"  I  hereby  a^ree  to  bind  mysolf  to  secure  yon  psymentof  all 
crop  of  the  farm  of  Easterplace,  takvo  posKewioQ  of  by  Mr. 
Thomas  Alexander,  according  to  tlie  value  put  upon  it  by  tlie 
arbiters  named  by  you  and  the  wid  ThomaK  Alexander." 

In  January  1850,  the  pursuer  raised  the  present  ac- 
tion in  the  Sheriff  Court  of  Peeblesshire  for  payment  of 
j£12a,  being  the  rent  for  the  lost  year  of  the  defender's 
lease.   Hio  defender  lodged  defencos,  stating  that  his 


.*  On  29th  Dect'Diber  1846,  William  Simpson  and  Balph 
Dodds  received  seiitcDoe  of  ten  yuan  transportation  on  con 
Tl<4ion  of  the  iau>«  ofieace— See  Bjonn's  Justiciary  Rup.  vui. 
tt.  p.  691. 


clum  for  dung  and  fallow,  as  estimated  in  a  report  made 
to  him  and  the  incoming  tenant  by  'hit.  Gibson,  amount- 
ed to  £42 : 16 :  7^,  and  also  stating  some  other  small 
cliuma  against  the  pursuer.  He  consigned  the  rent, 
under  a  slight  deduction,  and  pleaded,  that  he  was  not 
owing  the  pursuer  anything,  in  req>ect  that  his  claims 
for  outgoing  crop,  faltow  and  dung,  exceeded  the  sum 
sued  for — that  he  was  entitled  tu  set  off  these  claims 
against  the  pursuer  s  claim  for  rent — or  at  least,  that  the 
rent  in  question  being  that  of  the  last  year,'  he  was  en- 
titled to  retention  of  it,  until  the  amount  of  his  counter 
claims  was  ascertained. 

Subsequent  to  the  raising  of  the  action,  the  value  of 
the  waygoing  crop  having  been  fixed  by  the  arbiters  at 
£124 :  7  : 7,  the  incoming  tenant  paid  that  sum  to  the 
defender,  and  the  pursuer,  on  23d  April  1849,  obtained, 
of  consent,  warrant  to  upUfl;  £73  :  7  : 3  from  the  con- 
signed money,  the  remainder  being  left  to  meet  the  de- 
fender's claims  other  than  for  the  waygoing  crop. 

The  record  having  been  closed,  the  Sheriff-substitute 
pronounced  the  following  interlocutor: — 

"  Buutains  the  pica  of  tet«intioa  stHted  for  the  defemler— jEr*f, 
of  the  (lung  aud  fallow  break,  amounting  to  £42;  16  :  1\  ster- 
ling, from  the  rent  duo  at  Whitsunday  1849 ;  teeoudly,  of  the 
vaiuti  of  the  waygoing  crop,  fiooi  the  rent  which  fell  due  at 
UarUnmas  there^ler,  now  ascettuined  to  amount  to  the  sum 
of  £124 : 7 :  7  :  Ftn«ls  tliat  the  defender  U  also  enUtled  to  re- 
tenUiiu  of  the  income-tax,  amounting  to  X8  -.  12 :  U,  from  the 

rent  due  at  Whitsunday  1849   Bemits  to  Robert  Stir- 

ImK.  HCoouQtant,  Feeldes,  to  prepare  a  state  in  uccordance 
with  the  ubore  dnding,  showing  how  the  remainder  of  the 
contdgueil  land  fiills  to  lie  diqwted  of;  and  decemi." 

The  interlocutor  having  been  adhered  to  on  iqtpeal, 
the  pursuer  advocated. 

The  Lord  Ordinary,  on  27th  January  1852,  appointed 
"  the  cause  to  be  enrolled,  tliHt  purties  niuy  kUiIv  in  wUut  po»[- 
tioH  tlie  proceedintpj  in  the  reference  between  tlie  respondent 
and  tlie  incootiug  tenant  stand,  or  what  steptt  may  he  taken 
to  ascertain  what  has  been  done  as  to  the  mutual  clabns  of 
these  partief*. 

"  AVe.— This  actiun  was  inslitutcd  in  the  Inferior  Court  in 
January  18u0,  and  uuticluded  for  }myiuent  of  the  rent  (£1Uo)  fur 
the  waygoing  crop  of  1849,  payable,  the  one  half  at  WhitHun- 
day,  aud  the  other  at  MattiuuiaK  1849.  lu  the  defences',  coun. 
ter  clttiois  were  utated  by  the  tenant,  in  security  of  which  he 
main  till  ned  right  to  retain  the  rents  pursued  for.  These  clfdms 
Mere  for  the  value  of  dung  left  on  the  farm,  and  for  falluw,  aa 
also  for  the  value  of  the  waygoing  crop  taken  by  the  incoming 
tenant,  but  for  payment  of  which  the  Jandlurd  ha^l  specially 
become  bound.  There  were  otiicr  counter  cluiuis  (income- 
tax,  £.1 :1ft:  11;  the  nUue  of  a  pump,  £4;  and  of  a  boiler, 
£2  :  IJ)  which  are  not  now  the  bubjt-et  of  dUpute.  The  full 
rents  pursued  for  were  consigned  with  the  defences,  and  tiie 
Value  of  the  waygoing  crop  having  Iwen  subsctiueutly  paid  by 
the  incoming  tenant,  the  counter  claims  of  the  defender  were 
thereby  reduced  to  the  value  of  the  dung  and  fnlluw.  The 
landlord,  in  consequence,  on  23d  April  x8&0,  obtained,  of  cun- 
sent,  warrant  to  uplift  i73:7;8  out  of  the  consigned  rents, 
the  remainder  being  l(.'ftto  meet  the  reduced  counter  claims  of 
the  tenant.  The  record  wascloeed  on  18Lh  June  1850  and  the 
point»>  U|K>n  which,  on  the  merits,  parties  are  at  iMUe,  have 
exclusive  regard  to  the  retention  pleaded  by  the  tenant  for  tbo 
value  of.his  dang  and  Callow. 

■<  The  Slieriff  lias  found  the  tenant  entitb^d  to  payment  of 
such  value  out  of  the  consigned  leuta,  while  the  tiLnillur.i  main- 
tMai,Jiril,  that  the  tenant  bad  discharged  liim  from  liaOiltty, 
and  taken  the  incoming  tenant  for  bis  debtor  ;  and,  leeond,  in 
any  view,  there  was  no  room  for  the  plea  of  retention  as  aguinsc 
ilia  liquid  claim  fot  rents. 

"  1^  As  regards  the  competency  of  tlie  plea  of  retention : 
The  claims  of  the  tenant  were  all  exigible  at  the  tcrminiitiuu 
of  bis  possesion,  and  tell  to  be  paid  to  him  "o  soon  hb  iheir 
amount  was  ascertained.  The  value  of  4UV\'VV!l^'^'' 
Ki»pMU»  to  bare  bwu  fijuid  tOi^irtieilAD^I^wMwft  ad. 
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Tnitted  OD  the  record,  that,  about  that  date,  paymeDt  was  nc- 
tiially  tendered  of  the  full  balance  of  the  year's  rent,  under  de- 
duction of  the  amount  at  which  these  claims  bad  been  valued, 
and  that  this  tender  of  payment  was  refused.  The  Lord  Ordi- 
nary conrideni  that  the  rentirft^  crop  1840,  at  lUl  ereots  the 
half  of  that  rent  dfle  at  llutlnniaa  of  that  year,  eonid  not  be 
enforced  by  the  landlord  witbont  due  provision  bnng  made 
for  payment  to  the  tenant  of  those  counter  claims.  The 
demand  for  rents  by  the  landlord  for  the  last  year's  crop, 
nfter  the  termination  of  the  tenant's  ri^ht  to  poesess  the  farm, 
stands  in  a  different  situation  from  bis  right  to  insist  for 
payment  of  rents  accrulDfc  darlnir  the  currency  of  (ha  lease. 
The  claims  competent  at  tfae  dose  of  his  ponesslon  to  the 
tenant,  by  express  stipulation,  such  as  those  here  In  question, 
may  b«  competently  set  off  against  the  last  year's  rent 
If  not  already  liquid,  they  are  capable  of  being  immediately 
Hqnidated,  and  the  landlord  has  power  to  get  this  done 
either  under  arrangement  with  the  tenant,  or  by  applicattoo 
to  the  Judge  Ordinary.  To  compel  the  tenant  to  cedepoasea. 
nion  of  the  snhjects  fbr  which  he  is  entitled  under  Mb  lease  to 
l«  immediately  yaiA,  without  obtaining  such  payment,  and 
yet  to  allow  the  landlord  to  enforce  payment  the  rent  for 
the  last  crop  and  year,  might  impofe  great  loss  and  injury  on 
the  tenant  Against  this  the  Lord  Ordinary  considers  that 
tlie  legal  remedy  is  consignation  of  the  rent  imtil  the  extent 
of  the  tenant's  oliUms  is  ascertained,  if  sot  already  liquid.  He 
cannot  think  that  in  such  a  case  there  is  no  room  for  tfae  plea 
of  retention  or  of  compensation,  as  the  com  may  be. 

'*  2.  The  adrooator,  howerer,  maintains  that  the  respondent 
has  discfaar^  bim  of  the  claims  for  paytarat  of  which  reten. 
tion  is  pleaded,  and  talrea  the  ineoming  tenant  an  his  proper 
debtor. 

The  valne  oi  the  growing  crop  having  been  confessedly 
paid  to  the  mpondent  by  the  inoomtntr  tenant,  no  qnestion 
remains  to  be  disposed  of  as  to  it,  except  in  so  Air  as  the  ques- 
tion of  expenses  of  process  may  be  concerned.  Tlie  only  coun- 
ter claims  affected  by  this  plea  of  the  advocator  are  those  for 
the  value  of  ttie  dnog  and  fallow  left  on  the  farm  -,  and,  as  to 
them,  the  Lord  Ordinary  does  not  think  that  anything  tanta- 
Bionnttoadischa^of  the  advocator  for  lisUlity  waedone  by 
the  respondent  By  his  agreement  with  the  incoming  tenant, 
to  which  the  respondent  was  no  party,  the  advocator  gave 
right  to  him  to  take  the  dung  and  fallow ;  and  this  being  the 
case,  tfae  subsequent  reference  entered  into  between  the  incom- 
ing tenant  and  the  respondent  for  the  purpose  of  ascertaining 
tfae  value  of  these  claims,  cannot,  it  is  thought,  be  viewed  as 
a  discharge  of  the  advocator  from  liability  for  those  claims. 
The  landlord  remained  bound  notwithstanding  his  having 
delegated  the  right  to  the  dung  to  his  new  tenant,  and  there- 
by empowered  him  to  take  steps  for  ascertaining  its  Taloe. 
"  But  while  the  Lord  Ordinary  is  of  the  opinion  now  ex- 

firesBcd,  it  appears  to  him  that  the  respondent,  by  entering 
Qto  the  referenre  which  he  did  with  the  incoming  tenant, 
consented  that  his  claims  for  the  dung  and  fallow  should  be  set 
against  those  other  claims  in  which  he  was  liablounder  the  lease 
as  regards  the  houses  and  ditches,  the  extent  of  which  were 
left  hf  the  reference  to  the  same  parties.  His  claims  might 
be  thereby  sattsBed  either  wholly  or  fn  part,  and  it  is  neces- 
Bary  that  the  exact  state  of  matters  in  the  reference  be  in- 
quired into,  that  it  may  be  seen  to  what  extent  the  respon- 
dent's counter  claims  have  been  thus  extinguished.  The 
averments  of  parties  on  this  subject,  both  in  tfae  record  and 
at  the  debate,  were  widely  at  variance.  If,  as  the  respondent 
alleges,  only  a  sum  of  £8  is  due  by  him  to  the  incoming  ten- 
ant in  respect  of  the  houses  and  ditches,  he  may  be  entitled 
to  have,  out  of  the  consigned  money,  warrant  for  payment  of 
the  value  of  the  dung  and  fallow  under  that  deduction.  But 
if,  as  the  landlord  asserts,  the  claim  against  the  respondent  is 
equal  to  or  exceeds  the  value  of  the  dung  and  &lIow,  the  Lord 
Ordinary  conriders  that  there  win  remain  no  debt  in  respect 
of  which  tiie  respondent  Is  entitled,  as  against  the  landlord, 
to  have  the  conngned  rents  to  any  extent  paid  over  to  bim. 
In  the  view  which  the  Lord  Ordinary  takes  of  the  case,  there 
must  be  investigation  into  the  state  of  the  sobmission  pro- 
Ctiwlings." 

Thereafter,  the  Lord  Ordinary  having  allowed  a  mioute 
and  answers  to  be  lodged  "  in  reference  to  the  matter 
mentioned  in  the  interlocutor  of  ^7th  Janaary,"  tfae  par- 
tner prodocod  a  letter  from  Brown,  one  of  the  artHters, 


stating  that  no  decree-arbitral  had  ever  been  pronounced, 
nor  had  the  oluma  of  the  inooming  tenant  been  valued. 

The  Lord  Ordinary,  on  20th  Abroh  1862,  pronoamed 
the  following  interlocutor: — 

"Advocates the caose:  BeeabthelnteilocntorBoomplaiDed 
of :  Finds  that,  at  the  data  of  raising  the  action,  there  were 
fxtgible  by  the  respondent,  under  the  lease  of  his  farm  of  Eas- 
terplace  of  Hartree,  claims  for  dung,  fallow  and  crop,  amounting 
to  a  greater  sum  than  the  rente  conclnded  for  In  the  action, 
and  that  said  claims,  irrespective  of  arrangements  with  re- 
gard to  them  between  the  respondent  and  the  incoming  ten- 
ant, might  be  compctenUy>  pleaded  in  defence  to  the  advo- 
cator's claim  for  rents:  Finds  that,  as  regards  the  growing 
crop,  the  value  of  the  same  was  ascertained  between  the  re- 
spondent and  the  Incoming  tenant,  and  that  the  amount 
thereof  was  paid  to  the  respondent  subsequent  to  tfae  institu- 
tion of  this  action,  whereby  the  plea  of  retention  urged  in  the 
record,  in  so  &r  as  disputed  by  the  advocator,  came  to  be 
restricted  to  the  value  of  the  dnng  and  fkllow :  Fhids  that 
the  respondent  entered  into  a  submission  vrith  the  incoming 
tenant,  of  date  23d  Uay  1849,  by  which  these  parties  agreed 
that  the  referees  therein  named  should  put  a  value  upon  the 
dung  and  follow,  also  repairs  upon  houses  and  cleaning  of 
ditches  on  said  farm,  and  that  the  claim  for  said  repairs  on 
bouses  and  cleaning  of  ditches,  had  reference  to  the  obligation 
incumbent  ou  the  respondent  as  to  the  condition  in  which  the 
houses  and  ditches  were  to  be  left  at  his  removal  from  the 
farm :  Finds,  with  regard  to  tfae  effect  of  SQofa  sabmiwon 
having  been  entered  into,  on  the  one  hand,  that  the  respon- 
dent did  not  thereby  discharge  his  claim  agfunst  the  advocator 
for  the  value  of  the  dung  and  fallow  under  his  agreement  of 
lease,  assuming  the  same  not  to  be  otherwise  satisfied,  bat,  on 
the  other  hand,  that  the  respondent  must  have  been  held  as 
having  tfaereby  agreed,  that  tfae  claims  competent  agitinat  him 
(if  any)  in  respect  of  the  condition  of  tfae  nouses  and  ditches 
on  the  farm  were  to  be  stated  in  satisfaction  tamo  of  fais 
claims  for  the  dnng  and  fallow ;  and,  vrith  these  findings,  ap- 
points tfae  cause  to  be  enrolled,  witfa  a  view  to  parties  being 
heard  on  the  statements  oont^ned  In  tiie  minute  and 
answers, 

"  Hole. — The  Lord  Ordinary  Intended  to  have  embraced 
the  preceding  findings  in  his  interlocutor  of  27th  January 
1852,  bnt  abstained  from  doing  so  at  tbe  reqaest  of  parties, 
and  in  tbe  expectation  that,  upon  advising  tfae  minute  and 
answers  then  ordered,  the  whole  matters  in  dispute  might 
have  permitted  of  being  at  once  disposed  of.  The  statements 
of  the  parties,  however,  being  still  at  variance,  and  some 
inquiiT  into  the  facta  being  in  all  probability  necessanr,  it  is 
thought  the  more  advisable  coarse  to  embody  the  views  of 
the  case  which  the  Lord  Ordinarr  entertains,  in  specific  find- 
ings, so  as  to  enable  the  parties,  or  either  of  them,  if  so  ad* 
vised,  before  further  proceeding,  to  bring  tbe  ease  under  re- 
view. The  grounds  upon  which  these  findings  proceed,  were 
fully  explained  in  the  note  to  tfae  foresaid  interlocutor  of  27th 
January." 

The  pursuer  reclaimed,  praying  the  Court — 
"  to  decern  against  the  defender  and  respondent  In  terms  of 
the  concluuons  of  the  libel,  nnder  deduction  of  the  sum  al- 
ready received  to  account  of  tfae  amount  concluded  for." 

Mackenzie  and  Lord  Advocate  for  pursuer — The 
question  was,  whether  the  tenant  was  entitled,  oa  ac- 
count of  his  illiquid  claimB,  to  retain  the  rent  |nst  due. 
The  defender's  claim  was  still  ilUqnid,  for  no  dednon 
had  been  pronounced  in  the  submismon  between  him  and 
the  incoming  tenant.  Now  the  defender  was  bound  by 
his  lease  to  pay  a  certain  sum  at  Whitsunday  and  at 
Martinmas;  and  landhHrd,  though  also  bound  nnder 
the  lease  to  make  certain  payments,  was  not  bound  to 
do  BO  till  after  the  value  of  tne  subjects,  for  which  pig- 
ment was  to  be  made,  was  ascertained.  There  was  no 
allegation  here  that  the  landlord  was  insolvent,  or  was 
obstructing  the  ascertainment  of  the  amount  of  the  de 
fender's  olalm.  Me  made  over  bis  rij^ta  and  obligations 
to  the  incoming  tcnaOtg|(«2tid^Miiiw0|^n£r  enteiicd 
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into  ft  reference,  to  which  the  landlord  was  no  party. 
On  what  ground  was  the  landlord  to  wait  for  payment 
of  bis  rent  till  the  conclusion  of  that  submiraion,  the 
procedure  in  which  he  had  no  power  over  ?  The  defen- 
der bad  not  eren  the  ezoosej  that  Alexander  might  not 
be  able  to  pay  his  chunij  for  the  parsuei  bad  guaranteed 
payment. 

G.  Bell  and  Solicitor-Qenercd  for  defender — The 
obligation  on  the  part  of  the  landlord  to  indemnity 
the  defender  for  the  waygoing  crop,  dang  and  fallow, 
was  part  of  the  lease,  just  as  innofa  as  the  obligation  on 
the  part  of  the  tenant  to  leave  the  same.  The  piumer, 
no  doubt,  made  over  his  claim  to  the  incoming  tenant; 
but  that  did  not  in  any  way  a^t  the  defender's  right 
to  retain  till  the  value  of  his  claims  was  ascertained. 
The  entering  into  tho  submission  could  not  discharge 
the  landlord. 

[iMrd  Jmtiu-CleTk.—lX  is  not  pleaded  that  the  landlord  was 
oiscba^ed.  On  the  coatrai?,  It  is  admitted,  that  if  the  incom> 
ing  tenant  cannot  pay,  the  landlord  most.  Bat  after  entering 
into  the  sabmtBsiOD,  the  defendvr^  claim  agunst  the  landlord 
J>ecame  merely  conditional.] 

la  Bowie  v.  Dnncan,  2d  December  1807,  Hume's  Bep., 
the  distinction,  in  regard  to  retention,  between  the 

rent  of  a  current  lease  and  that  of  the  last  year,  was 
clearly  pointed  out.  And  it  was  held,  that  the  general 
rule,  that  rent  cannot  be  retained  for  illiquid  claims,  does 
not  apply  to  the  rent  of  the  last  year.  This  is  a  much 
stronger  case  than  Bowie,  where  the  tenant's  claim  was 
one  of  damages. 

{Lord  Juiiiee-Ckrk. — ^The  point  nnder  consideration  in  Bowie 
waa,  a  claim  of  damages  for  non-fulfilment  of  certain  obliga- 
iiuus,  which  the  Inndlord  was  bound  to  have  implemented  in 
the  course  of  the  lease,  and  by  non>fnIfilment  of  which  the 
tenant  snflered  loss.   This  is  quite  a  different  ciwe.] 

Lord  Advocate — ^The  general  principle  is,  that  against 
a  claim  for  renta,  it  is  incompetent  for  the  tenant  to 
plead  an  illiquid  claim.  That  principle  is  not  in  the 
least  trenched  on  by  anything  contained  in  the  report  of 
Bowie  V.  Duncan,  and  there  is  nothing  in  the  circum> 
stances  of  the  present  case  to  render  the  prineiple  inap- 
plicable. 

SoliciloT^Gmeral — What  the  defender  claims  is  truly 
the  pptee  of  several  things  which  he  has  made  over 
to  the  landlord.  If  the  landlord  himself  had  been  enter- 
ing into  possession  of  the  farm,  he  could  scarcely  have 
demanded  payment  of  the  rent  till  he  was  ready  with  the 
price  of  the  articles  so  bought  by  him.  Tho  &ct,  that 
the  landlord's  claim  was  made  over  to  the  incoming 
tenant,  did  not  alter  the  caao.  The  case  vras  one  of 
parties  winding  up  buaness.  The  landlord  has  posses- 
sion of  part  of  his  tenant's  property,  which  is  the  sub- 
ject of  a  process  of  valuation  between  bim  (for  the  in- 
comioe  tenant  is  his  nominee)  and  the  defender;  and  till 
the  value  of  that  property  is  ascertained,  tho  defender  is 
entitled  to  retain  his  rent. 

Lord  JiMice.Citrk. — t  sliould  have  much  difficalty  in  affirm- 
ing the  principle  of  this  interlocator  in  the  circamstaDces  of 
the  present  case.  Hicre  is  no  plea  now  bat  thnt  of  retention, 
and  the  fact  of  consignation  does  not  alter  the  position  of 
matters,— that  is  merely  for  secnritjr.  I  do  not  wish  to  hare  it 
understood  as  my  oiiiuiun,  that  there  may  not  be  many  cases 
ill  which  a  tenant,  at  the  close  of  his  lease,  if  he  can  shew  cir- 
camstaoces  occurring  during  the  course  of  his  tense  proving  a 
desire  on  the  part  of  the  Inndlord  to  take  advantnge  of  him,  or 
if  there  be  any  doubt  as  to  his  security,  nuy  not  ta  equity  be 
ebtitlpd  to  retain  his  rvnt.  Evvn  In  the  case  (rf  a  nninter  claim 
of  damages  by  tlw  tenant,  i  tliink  therv  is  a  case  where,  through- 
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out  the  whole  cnrrenCT  of  the  lease,  the  eoodact  of  the  landlord 
had  been  snch  as  to  shew  that  he  would  not  do  justice  to  the 
tenant,  and  it  was  found  that  he  was  not  bound  to  pay  np  his 
last  year's  rent,  because  the  condoct  of  the  landlord  bad  been 
sudi  as  to  lead  the  Court,  exercising  its  power  of  equity,  to 
break  the  strict  rule  of  law,  that  there  Is  no  retention  of  a 
liquid  debt  for  an  illiquid  daim.  I  wish,  therefore,  to  put  my 
opinion  entirely  on  the  droamstancet  of  the  present  case. 
Tliere  is  here  nothing  to  shew  any  fUIure  on  the  part  either  of 
the  Inndlord  or  of -the  incoming  tenant  There  are  two  half- 
year's  rents  due.  But,  then,  what  happens  before  the  Martin- 
mas rent  is  due  t  Why,  as  the  incoming  tenant  had  taben 
possesslcn  of  the  waygoing  crop,  the  landlord  gives  the  defender 
an  oUigaUon  for  It,  **  to  ■eenre  yon  payment  of  all  crc^  of  the 
farm  of  Easterplace,  taken  poaseSMon  of  by  Ur.  Thomas  Alex- 
ander, according  to  the  value  pnt  upon  it  by  the  arbiters  named." 
That  is  given  to  theoatgoing  tenant,  and  taken  by  bim.  Kow, 
what  is  the  meaning  of  that  document  ?  Not  that  the  landlord 
consented  to  wait  for  payment  of  his  rent  until  that  valuation 
was  made,  bnt  merely  that  he  guaranteed  the  payment  in  case 
of  the  iaooming  tenant  ftiliag  to  make  It  good.  It  ia  a  veiy 
common  tnaaaetfam,  and  nnoerstood  all  over  Uw  country. 
Therefoic^  as  n^uds  the  first  part  of  the  Lord  Ordinary's  note^ 
I  cannot  agree  with  it,  because,  after  accepting  that  document, 
t)ie  tenant  could  not  raise  such  a  plea.  Not  only  is  the  plea  of 
retention  forttMvalaeofwaygoingcroplnoompetent  on  the fiota 
of  the  case,  bnt  it  is  put  an  end  to  by  this  document.  Ttieo, 
as  regards  the  dung  and  faUow,  the  Lord  Ordinary  justly  findi, 
tliat  the  defender  having  entered  into  thia  submiauoo,  if  then 
i:t  any  claim  against  him  in  respect  of  bouses,  fences,  &c,  that 
most  so  far  diminish  the  defander'a  claim  a^aioit  the  iooomlng 
tf  nnnt.  But,  then,  the  effect  of  that  submission  in  snb>ecting 
him  tu  that  counter  ctnim,  equally  proves  that  the  incomiog 
tenant  was  the  [larty  with  whom  be  was  to  settle  both  cUimt. 
If  the  incoming  tenant  bad  becone  bankrapt,  the  landkml  nn- 
duabtedly  would  have  been  UaUe.  But  hwe  we  aie  not  in 
such  an  extr«ne  oase^  especiaUy  after  (hii  raferenoe  baa  been 
entered  into,  as  to  make  it  compet«it  for  the  tenant  to  retain 
his  rent  till  theae  matters  are  ascertained  and  adjusted  in  that 
submissioB.  We  should  open  tho  dvor  to  a  great  deal  (rf'litiga- 
liou  were  we  to  fadd,  that  whenever  any  dispute  arises  between 
tlie  ootgolng  Hid  laemiiing  tenant,  the  ttmamtr  without  nj 
allegation  of  insolveoQyon  the  partftf  thelaDdloid,is  to  be  en- 
:itled  to  retain  his  rent. 

Lord  Cotichmn.—l  am  of  the  aame  opinion.  I  h(M  the  rale 
to  be  clear,  that  yon  cannot  plead  retention,  on  the  ground  of 
Hu  illiquid,  against  a  liquid  claim ;  and  I  see  no  neoessity  for 
mfringiug  on  that  rale  in  the  ease  of  claims  by  on  outgoing 
tenant  against  Ua  Uadlofd,  If  the  tenant  says  that  the  land  - 
lord  is  obstraetiBg  the  Uquldatiou  ti€  the  claim,  either  actively 
or  pasnvely,  that  of  oourse  would  be  a  di^reot  caae,  becaose 
the  landlora  could  aot  found  on  one  part  of  the  nde  of  law, 
while  he  was  acting  in  opposition  to  the  other.  But  tiiere  is 
nothing  of  that  kind  here.  The  outgoing  tenant  enters  into  a 
antMniuion  with  the  Incoming  tenant — the  landlord  is  no  party 
to  tbat^-^d  the  two  tenonta  may  go  on  for  ages,  wltfaout  any 
power  on  the  part  of  the  landlord  to  expedite  prooaedinga— and 
the  tenant's  plea  may  still  be,  *Till  tbU  matter  is  settied,  I  am 
not  bound  to  pay  the  rent  due  you.'  I  can  see  no  ground  hen 
for  infringing  on  the  general  principle. 

Lord  Murray.— I  so  completely  concur  In  what  has  faUea  fiom 
your  Lordships*  that  it  ia  unneoaasair  for  me  to  say  anything. 

The  Court  pronounced  tho  following  intedooutor: — 
"  Alter  the  interloautor  redidmed  u^nst:  Find  that  at 
thn  date  of  raising  the  action,  none  of  the  claims  prefitrrad  by 
the  tenant  could,  in  tbe  ciroumstancea  of  thb  case,  be  com- 
petently pleaded,  or  cnu  be  now  competently  pleaded,  in  de- 
fence against  the  landlord's  claim  for  rent  paat  due :  Bopel 
all  the  detenoes,  and  decern :  Grant  warrant  upcm  tbe  ShorUf 
Clerk  of  the  county  of  Peobles  for  payment  to  the  advoeator 
of  the  aam  consiened  in  hia  hands,  and  decern  :  Find  tiie 
advocator  entitled  to  tbe  expenses  incurred  by  him  in  this 
Court,  and  olao  in  the  Inferior  Court ;  allow  an  aoooont,"  Ac. 

Lord  Ordinary,  Cowhn  — Act.  Lord  Adv.  (IngliaX  Macken- 
zie ;  Qtbaon  and  Hector,  W.S.  A^i.-~AU.  8oL  Gen.  (Heaves), 
G.  Bell ;  James  Robertson,  W.S.  Ayenl  —K  CUrk.—iyf.Q.T.) 
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John  Campbell  of  Kilberry^  and  others,  Pursuers,  v. 
John  Campbeli.  of  Stonefield,  and  others.  Defenders. 

Iroof— Pariah — Declarator — In  an  action  to  have  it  found  and  efe- 
elared  that  A  ondB  were  two  gqaarole pariaba,  and  that  the  hrriiora 
the  ont  were  not  Hahle  to  be  attei»<d  jor  fht  support  of  the  poor 
brlongingtotbtothertOrto  both  jointly — HfM  that  production  qf  a 
daree qf Uu  Tand  ( 'ourt,  oroJanmAof  parliament  uniting thete  two 
parithtty  vxu  not  neeeuary  in  order  to  prove  ikem  to  be  legalltj  one 
united pariA  ;  but  that  Out  miuhl  be  ettahlithtd  by  a:cient  uiape, 
ai^^orted  by  a  teriet  of  old  documents  ;—it  being  proved,  thai  at  one 
tinu  othtT  model  of  union  eziiled  beiddet  the  deereet  qf  the  Ttind 
Court  and  acts  of  parliament. 

This  was  an  action  at  the  instance  of  the  heritors  of 
the  parish  of  Kilberry,  to  have  it  found  and  declared 
that  that  parish  was  separate  aad  distinct  from  the  parish 
of  KUcalmonell,  and  that  the  pursuers  were  not  liable  to 
be  afuessed  for  the  support  of  the  poor  of  the  p^ish  of 
Kilcalmonell,  or  of  both  parishes  as  a  united  parish. 

The  oonclumons  were  opposed  by  tbB  heritors  of  Kil* 
oalmonell,  by  whom  it  was  nuuntolned  that  the  parishes 
were  legally  united  into  one. 

Various  documents  were  founded  on  by  both  parties, 
which  will  be  found  fully  detailed  in  the  opinion  de- 
livered befwe  the  Inner-HcHUQ  hj  Lord  Probationer 
Curriehill. 

The  Lord  Ordinary,  on  20th  July  1850,  pronounced 
the  following  interlocutor: — ■ 

"Sustains  the  defsncen;  assoiliueB  tlie  defenders  from  the 
concIueionB  of  the  libel,  and  decerns  :  Finds  the  pursuers  liubl« 
in  expeosea. 

"Note. — Very  consaderable  olvmirity  bangs  OTei  the  oarly 
history  of  KJlberry  and  Kilvalmonell,  and  thRteifi  Ifttls  la  the 
record,  or  in  the  evidence  reliud  on  by  the  pardt»^  to  clear  It 
up.  Farther  iBTU8tiK»tion  wasdeclioed  on  bothfidenas  likely 
to  be  fruitless,  and  the  case  muHt  therefore  be  disposed  of  as  it 
stands,  although  the  qnestion  in  thus  not  in  a  very  satisfactory 
state  for  decision.  The  Lord  Ordinary  has  arrived  at  the  con- 
olnsion,  that  the  porsaeni  have  fiuled  to  support  tbe  declara- 
tory conclnsiona  of  their  libel.  The  ol^ect  of  the  action  is  to 
have  it  found  and  declared,--(l.)  that  Eilberry  and  Eilcal- 
monell  are  separate  parishes  quoad  omnia  ;  and,  (2.)  that  Uie 
heritoni  and  inhabitants  of  each  are  liable  only  for  the  main- 
teoauceof  the  poor  in  their  respective  parishes,  and  not  joint- 
ly for  the  maintenance  of  tbe  poor  of  the  two  parishes.  The 
lost  of  these. cOQclnsions  depends,  of  course,  upon  the  previous 
question,  whether  the  parishes  are  now  distinct  or  noited. 

"1.  The  lint  subject  of  inquiry  is,  whether  Kllberry  and 
Kilcalmoodi  were  ever  truly  separate  parishes ;  and  even  this 
point  is  left  somewhat  uncertain.  It  may,  no  doubt,  be  in- 
fisned  with  probabilily,  that  they  were  so  from  the  difteront 
names  tb«x  have  borne  from,  the  earliest  period,  and  from  the 
circunutoncc,  that  in  all  the  proceediojis  before  tbe  Commis- 
riooen  of  Teinds  In  1685,  1764,  and  ltM)8.  referred  to  by  the 
defiwders.  the  parishes  are  described  as  united ;  yet  It  oan 
scarcely  be  said  that  this  amounts  to  clear  or  coocluaive  proof 
that  they  formed  originally  two  pHtrinhcB.  The  valuations  in 
1629,  founded  on  by  the  purBiieTs,  afford  no  solid  Rround  for 
assuming  that  tbe  parishes  were  tlien  separate.  The  teinds 
are  valued  preoisely  as  they  would  have  been  bad  the  pari- 
shes been  uidted ;  and  it  is  not  a  little  remarkable,  tbat 
this  period,  and  while  the  patronages  of  EUberry  and  Kllcal- 
monell  were  held,  the  former  by  Lord  Lome,  and  the  latter 
by  the  Sari  of  Abercorn,  Mr.  Mauris  Dorroch  was  the  sole 
incumbeat  of  both;  indeed,  it  is  admitted  by  the  pursuers 
tlwt  they  have  been  unable  to  produce  any  record  of  there  hav- 
ing over  been  separate  incnmbents  io  Killierry  and  Ktlcalmo- 
ndl,  and  in  this  way  it  appears  to  the  Lord  Ordinary  at  least 
doubtfkil  whether  tliey  were,  ab  origint,  separate  parishes.  But 
it  is  immaterial  to  pureoe  this  part  of  the  inquiry  farther,  as 
it  Is  not  a  necessary  part  of  the  case  of  the  defenders  that  they 
fenned  oiisinally  one  parish ;  even  were  this  conceded,  it 
wotitd  stilllw  incDubuit  on  thi  pursneia,  who  propose  to  dis- 


turb the  usage  of  upwards  of  two  centuples,  to  establish  that  tbe 
parishes  in  question  have  never  Iteen  united  according  to  law. 

"  2.  It  is  quite  true,  that  in  the  case  of  Irvine,  24th  June 
1824,  which  relat«4l  to  the  ditjonction  of  certi^n  lands  from  a 
parish,  the  Court  held  tliat  this  cuuld  not  be  proved  by  any 
wsAgt;  per  le,  however  inveterate ;  and  it  may  be  admitted, 
generally  speaking,  tbat  tlic  same  principle  applies  to  a  prifjf 
of  a  union  of  pHriKhcs ;  but  it  is  to  bo  observed,  tbat,  iti  the 
cose  of  Irvine,  tlicir  Lordubips  '  agreed  that  it  was  nut  neces- 
sary either  to  produce  the  decree,  or  to  lustrufA  its  terms  by 
a  process  of  proving  the  tenor.'  This  seems  clearly  to  imply, 
that  the  want  of  this  evidence  may  be  supplied  by  equivalentM, 
if  otherwisd  suffidently  strong  as  evidence  either  of  the  dis- 
junction or  union  of  parishes.  Aoconlingty,  in  the  case  of 
Kow  o.  The  £arl  of  lladdiugton,  8tU  June  1824,  the  Court 
found,  npon  circumstantial  evidence,  tliat  the  Kiu^'s  Paik 
formed  piut  of  the  Oanungate  parish.  It  is  upon  evidence  of 
tbe  same  descripUon  that  tbe  Lord  Ordinary  ventures  to  bold 
that  the  pursners  have  faiU-d  to  prove  that  Kilberry  and  Kil> 
calmonvU  are  separate  and  distinct  parwhes.  The  drcuui- 
Btauces  of  weight  in  shewing  ttiat  they  form  now  a  united 
parish,  are  these  :— From  1U2U  to  the  present  time,  they  huvu 
Oeen  dealt  with  in  almost  every  respect  as  forming  one  parish. 
They  have  tmiformly  had  hue  one  incumbent,  whether  the 
right  of  patronage  was  vested  In  different  persons,  or  in  tbo 
same  individual.  There  is  but  one  glebe  and  one  manae ; 
and  when  a  parish  schoolmaster  was  for  the  first  time  ap- 
pointed  in  1806,  under  the  previous  Att  of  1803,  the  appoint- 
ment was  made  for  a  single  parish.  Farther,  and  what  will 
be  thought  still  mure  mnterial,  certain  proceedings  took  plat-e 
before  the  CommlssionerH  of  Teinds  in  1635,  for  augmeutiut; 
the  stipend  of  Kilberry  and  Ki  leal  monell,  in  which  they  are 
described  '  at  the  mrid  two  miled  parishtt.' 

"  lb  is  said  the  document  from  wnicb  this  quotation  is  taken 
is  not  nn  original  decree ;  but  it  is  admitted  to  be  an  anuiciit 
copy,  and  its  a  ithenticity  did  not  seem  to  be  very  serioutJy 
disputed  by  the  pursuers.  They  admit,  t(K>,  that  in  the  sub- 
sequent decrees  ot  augmentation  la  176^  and  180S,  the  pari- 
siieH  are  again  slated  to  be  united,  and  upon  this  footing  ac- 
cordingly the  stipend  is  allocated  u)>on  toe  whole  beritcra  of 
both.  In  cinichittion,  it  may  be  mentioned,  that  in  tbe  most 
ancient  vaUutions  of  tbe  county  of  Argyle,  and  which  are  un- 
derstood to  be  dated  about  tbe  eummeucement  of  last  century, 
the  wliole  lauds  ia  KUberry  and  Kilcalmonell  are  entered  in 
on«  united  parish. 

"  Iq  these  circumstances,  the  conclusion  really  seems  nnv 
voidable,  that  Kilberry  and  Kilcal  monell.  If  iwlginally  separate 
parishes,  must  at  some  period  have  been  united  according  to 
law,  i^though  the  decree  of  union  is  not  now  forthcoming^.  It 
was  strongly  pressed  by  the  pursuers  in  d*ibati-,  that  if  any  such 
decree  was  ever  issued,  it  must  have  been  by  the  Commissioa 
of  1617,  and  between  1629,  the  date  of  the  valuations  already 
referred  to,  and  16ild,  when,  according  to  the  statement  of  tbe 
defeadent,  the  parishes  were  for  the  hrst  time  described  in  a 
decree  of  augmentation  as  united.  This,  it  was  said,  nduoed 
the  inquiry  withiu  a  narrow  compass,  and  on<;ht  to  have  made 
it  easy  for  tbe  defenders  to  produce  tbe  decree  of  union,  if  any 
such  was  truly  issued.  But  to  tliis  it  seems  a  satisfuctuty  an- 
swer, that,  as  noticed  by  Sir  John  Counell,  (Treatise  on  the  I^w 
of  Farishes,  p.  lU), '  none  of  the  original  records  of  this  Com- 
mission  are  in  existence,  but  their  proceedings  in  relatluu  to 
tbe  union  of  parishes  are  noticed  by  historians,  and  several  ut 
their  decreet  of  nuion  are  preserved  in  the  volumes  ol  tbe  ro- 
gintercd  decrees  of  the  Coiumisiiioiiers  of  Ttiiids.'  It  is  awn- 
redly  not  conclusive  against  tbe  union  of  Kilberry  and  K.tl- 
calmonell,  tbat  no  decree  to  this  elfect  had  btron  found  arauOi; 
the  decrees  of  tbe  Commission  of  1617,  come  of  wliich  appear 
to  have  been  thus  iueidentHlly  noticed  and  preserved;  yet 
this  Is  one  of  the  leading  grounds  upon  which  the  pursuen 
maintain  their  declaratory  conclusions.  Tbe  defeudeni  refer 
to  a  record  in  a  ceriiuu  uctiou  at  the  instanoe  of  Donald  Brown, 
designing  himself  'one  of  tlie  parochial  ecboolmasterH  uf  the 
untied  parishes  of  Kilcalmonell  and  Kilberry,  in  the  county 
of  Argyle.'  Defences  to  tuis  action  were  lodged,  on  the  17tii 
of  November  .1841,  for  Mr.  Campbell  ot  Eilberry  the  principal 
pursuer,  aud  Mr.  Campbell  uf  titoucfleld  the  principal  deleu- 
der  in  the  present  case,  in  which  these  parttes  concur  in  stat- 
Ingi  that  'the  i^arishes  of  Kilcalmonell  and  Kilbeny  have  tor 
time  immemorial  been  united  mwa^^'d^ima,-,^o^^^  the  de- 
cree of  union  Is  no  lon^giixaat|pjiJki]jJ&&e]i^^  hut 
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or  dentrojred  In  ona  or  otlit>r  of  the  olainitlmi  that  befel  the  ns- 
tional  reconU'  This  in  precisely  the  cODcluKltm  at  wlilch  the 
Lord  Ordinal)'  hnti  arrived.  H<j  Ihinks  the  iinioD  of  th^  pari- 
aliw  ftnffltHi'Utly  t)roV(.'d  ;  but  it  will  be  enoiiRh  to  juistiry  tbe 
fNVflxed  iiiterlociitor,  that  the  putauers  hare  failed  to  eeuibliKh 
thai  they  were  never  united,  bnt  were  ori^jiQally,  and  were  all 
alon^,  wpantte  and  distinct  pariiibcH.  Tbe  defenders  are  nsit* 
hi^  nothIii{|r,  and  It  can  scarcely  arlmf  fc  of  dutputc  that  tbe  tmut 
of  maliini;  out  the  cose  agiUnat  them  lien  esclwiively  upou  the 
pBisueiK" 

The  pursuers  reclaimed.    At  advisiog, 

I/irii  Prohationer. — Thiii  is  au  action  at  the  instance  of  cer- 
txin  grotleiiien.  proprii^toi's  of  eetaten  on  the  nortli  side  of  the 
««tu&ry  of  Wcftt Tarbet  Loch,  atminst  certnin  jf;cntlemen  whose 
elates  are  Mtuiited  on  the  south  shore  of  chat  ecttuary. 

The  ooDcltisioD  of  the  sumnionn  is,  to  have  it  found  and 
declared  thut  the  parishes  of  Kllcalmonel I  and  Kilberrj'  never 
having  been  united  by  any  competent  or  habile  mode  of  pro- 
cedure, aro  separate  and  diatinct  parishes,  to  all  end»,  iutents 
and  purposes,  and  that  the  pursuers  and  other  heritors,  tenants 
and  inhabitants  of  the  aaid  parish  of  Kilberry,  aro  ooivays 
liable  to  be  assi-ssed  for  the  maintenance  of  the  p<tor  of  the 
nid  parish  of  Kiicalmouell.  or  for  the  maintenance  of  ttio 
poor  of  the  two  parishes  jointly,  bnt  that  the  herltitre,  tenanta 
and  inhabitants  of  each  of  these  two  parishes  respectively,  are 
bound  to  maintain  the  poor  of  their  own  parishes. 

The  defence  to  this  action  is,  that  thi-se  parishes  were  united 
at  a  very  early  period,  and  have  been  so  from  time  immemo- 
rial, and  ihat  they  have  all  along  been  dealt  with  as  uae 
united  parieh. 

Tlie  queHtion.  therefore,  between  the  parties,  Is  one  of  fact 
to  Iw  determined  by  evidence.  The  evidcncre  con^sts  of  the 
various  documents  prodiici'd,  and  of  tbe  inferences  to  lie  druwu 
from  those  documents  as  tlmy  stand.  I  sh^U  briefly  state  the 
uatnre  of  the  evidence  ro1ie<l  oti  on  both  sides. 

Id  snpport  of  this  action,  the  pursuers,  in  tbe  lit  place,  al- 
tbe  fact,  that  these  parishes  are  not  pliy^cally  connected, 
but  are  separated  by  an  arm  of  tlie  sea ;  and,  therefore,  that 
the  presumption  is  against  their  beintr  oKe  parish. 

In  the  2rf  pliK-e,  the  pursuers  Bfty  that  there  is  no  evidence 
that  these  parishes  ever  were  united ;  hut,  on  the  contrary, 
that  a  valuation  (produced)  of  the  Preitliytery  of  Arsyle,  dated 
flth  June  1629,  shews  that  the  two  parishes  were  valued  sepa- 
rately, no  allusion  being  made  in  this  document  to  any  union 
between  them. 

Srf,  From  the  same  document,  it  appears  that  these  parishes 
were  under  BcpHrate  patroiiM,  I>ord  Lnrnc  bein;;  the  patron  of 
the  parish  of  Kilberry,  and  Lord  Abercorn  being  the  patron  of 
tbe  paririh  of  Kilcalmonell :  and  althoujth  the  patronage  of 
both  parisbea  lielongs  now  to  tbe  DulLe  of  Argylc,  that  was 
under  a  separate  transartioD. 

4rA,  Th«  pursuers  refer  to  the  tack  of  tttinds  frranted  by  the 
lUnhop  to  the  BUrl  of  Argyle,  in  which  tack  the  patiBheu  are 
referred  to  as  separate  ftom  one  another. 

5/h,  There  has  been  produced  a  retour  of  the  Earl  of  Argyle 
dated  1695,  in  which  the  parishes  are  mentioned  as  separate. 

Wt,  There  Is  an  allegation  on  the  reci>rd  und  at  tbe  bar,  that 
in  the  title-deeds  geneniUy,  the  lands  of  the  parties  are  de- 
s.-rit)ed  at  lying  excfnsively  in  one  or  other  of  these  parishes, 
no  reference  lieing  ever  made  so  as  to  support  the  notion  of 
tbt4r  lieing  united, 

7(A,  There  la  a  separate  church  at  Kilcalmonell;  and,  in  1820, 
when  a  church  was  built  in  Eilherry,  that  building  was  excitu 
■irely  at  the  exp-^nse  of  tliat  district. 

8th,  Tba  pursuers  refer  to  the  proceedings  In  1806  under  the 
ftdioutinastcts*  Act,  when  the  two  districts  wens  dealt  with  as 
one  parish,  bnt  subject  to  the  opiniou  of  Solicitor-JK-neral  Blair, 
which  was  not  obtained. 

The  pursuers  refer  to  a  variety  of  other  proceeding  in  which 
tin  heritorsof  Kilberry  are  dealt  with  as  the  lieritoraof  a  sepa- 
rate urtsh.  Then  it  is  said,  that  in  1841  a  sepaiate  uneesnieot 
VM  hnposect  upcn  the  poor  of  each  parish,  the  poors'  funds 
prim'  to  this  date  bavlo;;  always  been  manned  separately  for 
ettii  parish.  It  also  appears  that  the  militia  scbedulei  and 
the  Bvform  Act  schcdnhs  were  made  out  separatiOy. 
is  the  evidence  on  which  tbe  pursuers  found. 

On  the  other  baud,  the  defenders,  to  ])r4^>ve  tliat  these  two 
^KriDts  form  but  one  p.irt»b,  say  that  there  is-no  evideuee 
tiur  «Ter  were  ■ei>ar,ir«d.   Thejr  Mj  this,  alUioagh  th« 
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doeumentR  shew  that  the  two  parisbea  wore  under  separata 
patronx  atone  time — not  patrons  jointly  oraltt-motivelyof  tbe 
united  parishes,  but  each  lieinf;  the  patron  of  one  |>arish. 

But  it  is  said  that  there  is  now  diHtinct  ev:den(»  tliat  these 
two  parishes  are  united  ;  and  reference  is  made  to  Ur.  Innes' 
publication,  the  "  Origines  Paruclnales,"  in  which  it  is  said 
that  therie  parishes  liave  Iteen  so  long  united,  that  the  date  of 
their  union  Is  unknown.  Then  the  fiwt  is  funiided  on,  that 
there  was  Imt  one  minister  of  the  united  pai'ish.  Tlien  thu 
defenders  also  found  on  the  decrees  of  aup^mentutlon  of  1085, 
1754,  and  1803,  in  which  theoo  two  districU  are  referred  to 
throughout  as  one  united  parlsli.  As  to  the  first  of  these  de< 
crees,  it  is  not  produced — tliere  is  only  a  copy  of  it  exhibited. 
Wo  itnow  nothing  whatever  of  its  history  ;  there  is  nothing 
which  can  enable  the  Court  to  take  it  as  the  evidence  of  any 
^t.  But  in  tite  other  two  decrees,  tlie  fact  is  stated,  tbat  the 
two  paiishes  are  united. 

Farther,  it  is  said  that  there  is  only  one  Rlebe,  and  that 
there  never  was  but  one;  and  that,  till  1826,  there  was  no 
manse  at  all ;  and  when  in  that  yeura  manse  was  built,  it  was 
built  at  the  expense  of  botli  |>arlsli<'S,  as  one  nudivided  partsli. 

Then  the  valuation  rolls  art;  referred  to,  in  which  the  two 
parishes  aro  mentioned  as  united.  The  statistical  account  of 
ticotland  is  referred  to.  to  the  sumo  cffi<ct. 

Then,  under  the  Schoolmaster'  Act,  it  is  stated  that  the 
heritors  did  act  as  if  the  two  dixtriets  formed  but  one  parish. 
It  is  also  averred  that,  until  1821,  the  funds  destined  for  the 
support  of  the  poor,  weie  administered  as  the  funds  of  one 
parish,  there  being  at  that  time  uo  assessment  for  the  poor. 

Such  is  the  evidence  on  whieh  the  parties  rely  on  both  sides. 

The  Lord  Ordinary,  after  hearing  parties,  prououncud  tb» 
interlocutor  which  is  now  before  your  Lordships. 

I  think  there  can  be  no  doubt  that  at  one  time  the  parishes 
were  separate.  The  documents  founded  on  by  both  partieil 
represent  these  parishes  as  united,  which  implies  that  at 
one  time  they  wore  separate.  There  is  also  distinct  evidence 
that  each  of  them  hail  a  i>atron  of  its  own.  Jf  the  wliolo 
question  had  turned  upon  that,  it  would  have  twea  clear  from 
doubt. 

The  question  is,  wliether  there  Is  not  evidence  that  they 
have  been  unitcil  by  competent  authority. 

Now,  upon  tliirt  question  there  is  one  fact  which  appears  to 
me  of  great,  if  not  uf  decisive  weii^lit.  It  is  this,  that  since  the 
year  1629,  there  has  been  but  one  minister  in  these  two  dis- 
tricts, as  if  they  couxtitutcd  but  one  parish. 

It  is  said,  to  take  off  the  effect  of  this  important  fact,  that 
from  1560  downward^,  being  the  year  of  the  Itefurmation, 
there  wag  a  scarcity  uf  ministers,  and  thi-reforu  that,  for  a  Innip 
period  subeequent  to  that  date,  there  were  not  only  readers, 
but  ministers,  appointed  to  take  cliarge  of  more  than  one 
parish.  Of  this,  as  matter  uf  liistory,  there  can  be  no  doubt. 
Mr.  Innes'  book  shews  many  examp'les  of  this  lutving  Iweu  the 
case.  And  it  is  said  tliut  the  presumption  is,  that  this  state 
ol  things  lasted  till  1629. 

I  ex[>ected  to  have  heard  allusion  made  to  an  important 
act  piiSried  between  these  two  dates — an  act  of  vital  import- 
auce — this  wiis  the  statute  against  pluralities,  1581,  c  100. 
That  is  an  act  which  requires  tliat  there  stiall  be  a  separate 
minister  to  every  parish  in  Bcotlaod.  No  minihtvr  under  that 
statute  could  have  mora  tiiMi  one  parish  under  kia  ctwrge, 
and  therefore  Hr  Kerr  would  l>e  held  to  be  a  pluralist.  Is  it 
then  to  be  held,  that  for  upwards  ot  two  centuries  the  Presby- 
tery of  Argyle  has  Ix-en  systi'matiitatly  guilty  of  a  breach  of  the 
ecclesiantical  law  by  inducting  a  miuister  to  a  plurality  of 
cliurges  f  and  is  it  to  be  said,  tliat  in  acquiescing  in  this,  tb» 
ecclesiastical  courts  have  been  gnilty  of  a  bieacb  of  th«  law  t 
Now,  we  know  that  there  it  nothing  which  these  courts  hav« 
all  along  regarded  with  more  Jealousy.  Yet  we  are  driven  to 
this  alternative,  that  the  ecclesiastical  courts  have  committed 
this  breach  of  the  law,  or  that  this  has  all  along  bt-eu  an  united 
parish.  This  fact,  that  there  has  been  all  along  but  onit  In- 
cumbent, seems  to  me  strong,  if  not  conclusive. 

But,  looking  at  all  the  evidence,  it  iqiposrs  to  nia  tbat  tho 
matter  is  quite  ouncluslve  and  sat^tactory. 

It  is  quite  clear  from  (he  proceedings  under  the  Scboolmas- 
tenT  Act  in  1S06,  that  these  gentlemen,  the  heritors  of  both 
parishes,  had  satisfied  themselves  that  there  was  but  one  tmited 
IturiMh,  and  they  have  acted  ou  tltat  footing  ever  since.  It  is 
Mid  that  nothing  could  unito  tbe  parities  except  a  decree  of 
the  Court  of  Oommissionunt  "tffi^^ilifea  'Hyv^O'O^W^*"* 
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of  sacb  a  decree,  the  Court  must  aanime  that  theso  parishes 
are  leparate. 

I  think  that  these  docamentB,  supported  as  they  are  h.r  thii 
jut^e  of  an  early  date,  constitute  suffident  evidence  of  tho 
union  of  these  two  parishea.  Such  usage  baa  been  hdd  snffi- 
cient  to  establish  the  existence  of  corporaUons,  and  hu  always 
received  great  effect  in  cases  of  this  kind. 

But  farther,  it  ir  a  mistake  to  Bay,  that  without  the  autho- 
rity of  the  Teiud  Court,  or  of  an  act  of  parlinment,  there  can- 
not be  an  onion  of  these  parishes.  The  bishop  could  do  m 
before  the  Beformation.  On  this  pdnt,  Sir  John  Connell 
afibrda  evidence  in  the  appendix  to  his  work  on  Tithes,  vol.  ii., 
being  a  charter  of  union  of  two  parishes  by  a  hiehop,  taken 
&om  the  ch&rtulary  of  Drybiti^h, — the  ground  of  union  beiug. 
that  the  emoluments  of  the  two  parishes  were  not  sufficient  for 
the  support  of  two  ministers.  In  the  same  appendix,  many 
other  examples  of  the  same  thing  will  be  found. 

During  the  period  which  intervened  between  the  Beforma- 
tion and  the  year  1617,  when  the  statute  appointing  the  Teiud 
Commission  was  passed,  the  practice  was  for  the  King  and 
Council  to  unite  parishes.  Sir  John  Connell  gives  an  instance 
of  a  |>rayer  to  the  King  and  Council  to  exercise  that  power. 

Itistberefore  quite  possible  that  the  union  of  these  parishes 
may  have  been  effected  either  by  the  bishop  before  the  Befor- 
BtatiOD,  or  after  the  BeformaUoo,  and  before  1617,  by  an  act 
of  the  King  and  Council 

Perhaps  the  union  may  have  beeu  effected  by  the  Commis- 
^on  of  Teinds  itself  in  1617.  It  is  said  that  this  was  beyond 
their  power,  the  stipend  being  beyond  the  amount  within 
which  it  was  lawful  for  them  to  do  this.  I  do  not  see  any 
evidence  on  this  matter,  but  It  is  quite  possible  the  union  may 
have  been  effiected  otherwlBe. 

It  is  therefore  clearlj  possible  that  this  union  may  have 
taken  place  otherwise  than  by  a  decree  of  the  Court  of  Com- 
missionerg  of  TeindH,  or  than  by  an  act  of  parliament ;  and 
there  being  reasonable  grounds,  upon  the  documents  adduced, 
for  believing  that  such  an  union  did  take  place,  1  am  of  opi- 
nion that  the  interlocutor  (tf  the  Lord  Ordinary  lit  weU-foundud, 
and  ought  to  be  adhered  to. 

Lord  Prmdent. — I  agree  with  the  Lord  Probationer  and  the 
Lord  Ordinary.  This  is  entirely  a  question  of  evidence,  and  of 
presnmptionB  arising  upon  evidence.  It  is  not  necessary  to 
produce  a  decree  of  union.  It  is  enough  if,  upon  the  whole  cir- 
cumstances, we  are  satisfled  that  there  was  an  union  between 
these  parishes.  I  do  not  think  the  question,  whether  a  piece 
of  Uud  be  to  one  pai!^  or  in  the  other,  is  analogous  to  this  one. 

I  am  disposed  to  concur  in  the  view  of  the  X^rd  Probationer, 
that  these  parishes  were  once  separate.  The  drcumttance, 
that  throughout  the  documents  produced  they  are  spoken  of 
as  the  united  parishes,  implies  that  at  one  time  they  were 
separate.  But  the  Cut.  that  all  along  there  has  been  but  one 
minister,  is  a  very  strong  one. 

Lord  FuUerton. — I  entirely  concur.  Had  it  not  been  for  the 
drcumstance,  that  the  designation  uiuied  paritka  baa  been 
used,  there  could  be  no  doubt.  The  party  objecting  to  the 
union  has  founded  on  this  phrase  to  shew  that  at  one  time 
they  were  separate  parishes,  though  now  called  united.  And 
ha^ng  been  once  seiiarate,'  be  maintains  there  is  no  evidence 
that  they  ever  were  united.  But  the  power  of  uniting  parinhes 
existed  lo  the  bishop*  before  the  Beformation,  and  two  parishes 
might  be  legally  united,  although  there  should  not  be  any 
format  decree  to  that  effect. 

I  do  not  go  over  the  particular  documents,  the  more  espe- 
dally  as  there  is  one  fact  which  presents  an  ineurmountabla 
obstacle  to  the  pursuers'  success,  via.  that  for  two  centuries 
there  was  only  one  minister. 

I  have  not  the  slightest  doubt  that  there  exists  no  ground 
whatever  for  disturbing  the  Judgment. 

Lord  Cminphanu.—!  entirely  agree  with  the  opinions  that 
have  been  delivered.  The  present  is  in  substance  an  action 
for  setting  aside  the  junction  of  two  parishes,  which  have  been 
united  apparently  ever  since  the  Beformation.  AVe  know  and 
see  the  terms  on  which  they  have  subsisted  as  united  for  this 
long  period;  but  we  do  not  know,  and  there  is  no  evidence 
to  shew,  on  what  terms  or  footing  they  were  maintained 
separately  before  they  were  united.  We  cannot,  therefore, 
disturb  an  existing  arrangement,  when  we  know  not  what 
arrangement  to  make  in  its  place.  If  there  be  any  legal  ne- 
oassitQr  for  seporatipg  the  parishes,  and  if  there  are  means  for 
molBtaiolng  then  oi  sucl^  m  two  parishes,  a  proper  procea  of 


dUjitncfion  might  be  tried  ;  but  that  is  oftcu  difficult  in  a  poor 
and  insular  district,  and,  if  so,  matters  must  remain  as  they  are. 
Lord  Iwry  concurred. 

Lord  Ordinary,  Dundrennan. — Act.  Lord  Adv.  (Inglis),  Gor- 
don, Uacknight;  J.  Mackoight,  W.S.  Ageni.-~AU.  Sol.  Ofii. 
(Keaves),  Macken^e ;  Tawse  and  Bonar,  W.S.  Agent*. — L. 

IWi  Noveniber\Bo2. 

Skiond  DiVtSION. 

DosALD  Stewart  and  others,  (Robertson's  Trustees), 
Pursuers,  v.  •Toun  RoBEB'raoNj  Senior,  and  Jows 
RoDBRTsoN,  Junior,  Defenders. 

Beference  to  Oath — Extrinsic  and  Intrinsic — Bill  of  Elxchonge— 
/n  an  adion /or  payment  of  a  UU  granted  by  the  defender  to  hia 
brother  deemed,  wAteA  wo*  re/errtd  to  the  deftndei'a  oath,  ke  ad- 
vtHtnt  the  eomtitvtion  of  the  M)t,  but  droned  that  it  wot  oettkd, 
and  that  in  a  partietUar  toay— Held  that  the  fatte  and  etrcum- 
ttaxau  deponed  to  as  tetlUng  the  bill  v?ere  txtrinete  of  the  ndijeet' 
matter  of  referenet,  and  that  the  depoiition  was  lo  be  held  ae  affir- 
mative. 

This  was  an  action  at  the  instance  of  the  trustees  of 
the  late  James  Robertson,  for  payment  of  a  promissory- 
note  for  j£200,  granted  to  the  deceased  by  the  defenders^ 
of  whom  John  Robertson  wnior  was  brother  to  the  de- 
ceased, and  &ther  of  the  jmiior  defender. 

The  defenders  denied  Uie  alleged  debt,  and  pleaded 
that,  at  the  date  of  the  bill,  the  junior  defender  was  ui 
minority,  and  that  he  never  received  value. 

The  pursuers  referred  the  whole  case  to  the  oath  of 
the  defenders. 

John  Robertson  senior  deponed,  that  hb  deceased 
brother  lent  him  ^2(X)j  in  return  for  which  the  deponent, 
along  with  his  son,  granted  the  promissory-note  sued  on — 

"Interrogated,  Whether  the  principal,  or  £200,  the  sum  in 
said  note,  was  paid  by  you  to  your  said  brother,  and  how  and 
when  \  Depones,  That  the  note  was  settled  in  1847 :  That  it 
was  settled  in  this  mode — ^mv  brother  had  a  property  in  Coa- 
par-Ai^^  and  which  I  pordiased  fh>m  him  at  £600,  and  be 
gave  me  a  mandate  to  sell  it  to  the  Midland  Railway,  for 
which  it  was  required  :  Tliat  the  price  to  be  paid  by  tho  rail- 
way company  was  finally  fixed  by  arbitration  at  £900,  out  of 
which,  by  expenses,  was  reduced  to  £S70  some  odd  shilling'' : 
That  when  the  money  was  paid,  my  brother  got  bis  £600,  and 
£200  for  the  promissory-note  Ubelled,  and  the  balance  my 
broUier  retiUned,  saying  that  it  was  all  one,  seeing  that  my 
&mi]y  would  get  what  money  was  left  by  him :  That  the 
whole  sum  of  £870  was  pud  to  my  brother;  and  having  beard 
read  over  a  state  between  James  Bobertson  and  Alexander 
Bobertson,  writer,  Blairgowrie,  (also  the  deponent's  brother), 
ending  on  the  9th  of  August  lEt47— Depones,  That  said  state 
Is  that  In  which  the  settlement  took  place  betwixt  the  rail- 
way company  and  Alexander  Bobertson,  who  was  my  agent 
in  the  matter,  and  which  document  is  subscribed  as  relative 
hereto.  Interrogated,  Who  signed  the  deeds  to  the  railway 
company  ?  Depones,  That  it  was  my  brother,  as  I  made  it 
part  of  my  bargain  with  him  that  he  was  to  do  so,  and  I  sub- 
scribed no  papers  to  the  rulway :  Tliat  Ur.  Alexander  Bo- 
bertson was  my  agent,  and  he  debited  me  with  the  expense  of 
the  transaction,  and  the  £30  In  the  state  before  referred  to 
paid  the  expenses  :  That  Mr.  Alexander  Bobertaon  paid  over 
to  my  brother  in  ray  presence  £870  :  2s.,  as  per  stud  state,  and 
on  this  occasion  I  got  no  money  :  Tlmt  it  was  I  and  not  my- 
brother  who  employed  Mr.  Bobertson,  and  that  for  my  owa 
behoof,  aa  purchaser  of  the  property  afterwards  sold  to  the 
railway.  And  being  farther  interrogated — Depones,  That  I  did 
not  get  up  the  £200  promissory-noto  from  my  brother,  because 
the  trana^stion  was  settled  in  the  office  of  Mr.  Alexander  Ro- 
bertson, writer  in  Blairgowrie,  and  my  brother  was  then  resid- 
iag  at  the  Tower  of  Letheiidy,  and  I  never  troubled  myself 
more  about  the  matter,  nor  asked  my  biothor  about  the  bill 
at  anytime:  That  I  never  paid  s^dbijlio  auviother  way 
than  that  beftoe  depooediif^Ifized  by  VjOOQIC 


IN  THE  COURT  OF  SESSION,  &c. 
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The  jniiior  defender  d^ned  that  he  never  was  due 
the  bill,  as  he  was  a  minor  when  he  suhecrihed  it,  and 
got  no  part  of  the  valne. 

The  Lord  Ordinary,  on  12th  June  1852,  prononnced 
tbe  following  interlocutor : — 

"Finds  that  tbe  focts  and  circumstances  deponed  to  b; 
Jdm  BobertBon  senior  in  regard  to  the  payment  of  tbe  debt, 
tre  extrinsic  of  tbe  subject-matter  of  the  reference:  Finds 
th&t  tbe  deposiUous  are  affirmative  of  the  reference  as  regards 
the  defender  John  Bobeiteon  senior,  and  decerns  gainst  him 
in  terms  of  the  libel  for  tbe  sum  of  £200,  with  legal  interest 
tfaeieoD  from  and  nnce  the  month  of  March  18ol,  aud  till 
{ajsmt :  Finds  the  depodtions  negative  of  the  reference  as 
ngudi  tbe  defender  John  Boberteon  junior;  snstains  bis  de< 
feticct;  uflBoi Isles  him  from  the  condusions  of  the  action,  and 
decerns  :  Finds  tbe  pnrsuer  liable  to  the  defender  John 
Sobertson  junior  in  eipenses ;  but  finds  the  defender  John 
Boberteon  senior  liable  to  tbe  pursuvrs  in  expenses,  including; 
the  expenses  fonnd  due  to  the  said  John  Robertson  junior. 

"JKntc— Tbe  Lord  Ordinary,  in  the  whole  matter,  has  bad 
little  donbt  in  boldini;  the  depMiUons  affirmative  of  the  refe. 
rencc  aa  against  the  defender  John  Robertson  senior.  That 
they  prove  the  coDutltution  of  the  debt  agaiust  him,  is  admit- 
ted. He  granted  the  note,  and  received  the  money.  The 
only  doubt  is  upon  the  second  requisite,  whether  the  debt  is 
proved  to  be  resting-owing.  The  defender  John  Robertson 
Stiuor  doea  not  swear  directly  to  payment.  His  depoutiou 
sBotmts  to  this,  that  the  payee.  Us  brother,  sold  a  property  to 
tlie  deponent  for  the  piice  of  £600 ;  tliat  a  railway  company 
Kcqoiied  tbo  property  for  the  sum  of  £900,  tbe  transaction  hav< 
log  been  caiiied  through  in  the  name  of  his  brother,  in  terms 
of  a  state  produced ;  that  the  excess  of  the  price  above  ^00 
belonged  to  the  deponent,  but  that  tbe  whule  price,  under  de- 
duction at  expenses,  was  paid  to  his  broQier,  on  the  under* 
standing  that  it  was  to  be  appliod  in  payment  of  this  bin, 
which  was  ftot  returned  to  the  deponent,  because  the  traosac- 
tioa  was  not  made  at  the  brother's  house,  and  that  the  balance 
also  was  retained  by  the  brother,  Faying  it  was  a  matter  of 
little  coQsequeoce,  as  the  deponent  would  succeed  him.  Cou- 
liidering  the  natuie  of  the  transaction  thus  sworn  to,  that  the 
subject  said  to  be  purchased  was  an  heritable  prtmerty  which 
had  nerer  been  conveyed  to  tbe  deponent,  and  that  tbe  rail- 
way company  settled  with  the  deponent's  brother  as  the 
party  from  whom  they  acquired,  and  that  tbe  statement 
amonnta  to  an  aUegation  of  the  deponent's  right  in  the  price 
of  a  subject  which  appeared  to  be  his  brother's,  the  Lord 
Ordinary  must  consider  this  part  of  the  depoidtion  as  extrin- 
sic, and  coDsequenliy  that  the  debt,  which  is  not  otherwise 
alleged  to  be  extinguished,  is  resting-owing. 

"  With  respect  to  John  Robeitaoo  junior,  there  can  be  no 
doibc  that  the  deporitions  are  negative  of  the  constitution  of 
Um  debt  aa  r^;ards  him,  and  that  he  must  be  assoilsied  from 
tbe  oepolasions  of  the  action.  The  senior  defender  should 
be  snljeeted  in  the  whole  expenses  of  process,  including  those 
of  bis  son,  who  is  assoilsled." 

John  Robertson  senior  reclaimed,  and  pleaded,  that 
his  oath  was  negative  of  the  reference.  The  question  at 
issne  in  the  action,  and  the  point  referred,  was  simply 
whether  the  debt  waa  resting-owing.  The  deponent 
swore  that  it  was  settled,  and  the  way  in  which  it  was 
settled  was  not  cxtrlDstc  of  the  reference.  What  was 
sworn  was,  that  the  money  with  which  the  debt  was 
paid  was  derived  from  a  pecniiar  source;  and  the  im- 
portant point  in  the  oath  was,  that  it  was  sworn  that 
the  money  acquired  by  the  sale  was  the  deponent's  own, 
and  that  part  of  it  was  specially  set  aside  to  pay  the 
debt.  It  was  true,  no  doubt,  that  compensation  was 
always  held  extrinmc;  but  this  was  not  a  case  parallel 
to  tlut  of  compensation.  A  parallel  case  would  have 
arisen  if  the  defender  had  pleaded  a  claim  of  damages  as 
a  act  off  a^lnst  the  pursuers'  claim. 

The  pursuers  anawvnd — ^The  constitution  of  the  debt 
b«BS  flstaUiaiied,  the  question  was,  whether  the  state- 
nntfc  io  the  oath  was  to  he  taken  as  an  answer  to 


constitution.  Now,  this  debt  waa  not  said  to  have  been 
extinguished,  in  the  natural  way  of  extingiushing  such 
obligations,  by  payment,  but  by  a  separate  transaction 
altogether  J  and  the  principle  was  settled,  that  atter  the 
constitution  of  a  Bebt  is  admitted,  the  statement  of  its 
extinction  by  a  separate  traosaction,  cannot  be  taken 
from  the  debtor  on  his  own  oath  merely,  but  must  be 
supported  by  some  separate  evidence. — ^Tait  on  £videDce, 
p.  252. 

Lord  Juttiee-Ckrk. — I  understand  that  the  principle  on  which 
the  rule  of  extrinsic  and  intrinsic  is  established,  is  this : — Alier 
tbe  lapse  of  tbe  three  yeari,  the  party  is  to  prove  the  original 
constitution  of  the  debt,  and  Uiat  it  has  never  been  paid ;  aud 
when  be  mokes  a  referense  to  oath,  what  be  refers  is  that  which 
is  tbe  ground  of  his  action.  Now,  the  present  is  an  action  of 
debt ;  tiie  pursuer  ssys  it  was  constituted  by  this  bill,  and  that 
the  bill  was  never  paid.  These  ore  the  matters  which  ho  under- 
takes to  establijih  by  tiie  oath  of  tbe  defender.  If  there  is  a  sepa- 
rate defence — if  tlie  defender  says,  "  True,  the  bill  itself  remains 
unpaid,  but  there  was  aseparate  transaction  of  sale,  out  of  wliicli 
it  waa  arraoged  that  the  bill  was  to  be  paid,  and  it  was  so  settled 
accordingly," — tiiacisadefenvewhichbemiist  substantiate  other* 
wise  than  by  his  oath  merely,  else  how  could  a  party  ever  with 
any  safety  make  a  reference  to  oath  T  How  can  the  defender  in 
such  a  reference  put  his  case  on  a  separate  transaction,  by  which 
be  maint^s  the  debt  was  paid  ?  Tliat  would  be  a  subject  for 
a  separate  reference.  If,  indeed,  be  had  made  any  statement  on 
record,  that  might  have  been  a  ground  for  stopping  proceedings 
till  be  should  establish  his  case.  But,  as  it  is,  if  we  are  to  hold 
this  oath  sufficient  to  clear  the  defender,  I  do  not  see  where  it 
would  be  possible  to  stop.  This  is  not  a  defence  which  is  in- 
cluded in  the  reference,  but  must  be  separately  proved  by  tbe 
defender. 

Lord  Coekbura. — I  am  not  quite  satisfied  with  tiiis  interlocu- 
tor. It  is  Very  difficult  to  decide,  in  the  general  case,  wliat  is 
extrinsic  and  what  intrinsic ;  but  X  look  to  the  fact*  of  the  case. 
Here  is  a  InllforXSOO.  The  natural  way  to  pay  that,  nodoubt, 
is  by  handing  over  tbe  tnon^.  But  there  are  omer  ways  of  pay- 
ing it.  Now,  the  debtor  swears,  in  tbe  first  place,  that  tbe  bill 
is  settled,  and  if  he  liad  stopped  there,  there  can  be  no  donbt 
that  the  oath  would  have  been  negative.  But  then  they  go  on 
to  ask  him  to  explain  how  it  was  paid.  And  then  the  defender 
says, — "I  paid  it  in  this  way — I  bought  an  estate  from  my 
brother,  and  sold  it  again  at  a  larger  pric^  and  I  paid  the 
whole  price  to  my  brother,  and  I  paid  tbereia  £^00,  which  was 
mine."  Now  1  do  not  think  that  explaining  the  way  in  which 
the  debt  was  paid  can  render  the  statement  extrinsic.  The  cre- 
ditor no  doubt  brings  out  that  tbe  debt  was  paid  in  tliis  way, 
and  Dot  by  a  direct  money  payment;  but  the  debtor's  part  of  tbe 
oaiti  was  at  an  end  when  he  said  that  the  debt  was  settled. 

Lord  Murray. — The  party  Ivero  puts  his  payment  of  the  bill  on 
a  sale  of  landed  property,  out  of  the  price  of  which  be  says  the 
bill  was  But  tlut  is  a  vei?  difierent  transactioo  from  tbe 
payment  of  a  bilL  Where  is  the  evidence  of  tiie  first  step  of 
the  defender's  statement,  that  there  was  a  sale  at  all  ?  I  take 
the  Cacts  of  tlus  case,  and,  admitting  the  great  difficulty  of  ques- 
tions of  this  nature,  conceive  that  we  should  adhere  to  the  iu- 
terhnrntor  of  tbe  Lord  Ordinary. 

The  senior  defender  submitted,  that  the  finding  by 
which  he  snbjected  to  the  expenses  in  which  the  pnr- 
suen  were  found  liable  to  his  son,  should  be  recalled,  in 
respect  the  pursuers,  knowing  that  the  jonior  defender 
was  a  minor  at  the  time  the  bill  was  signed,  should  not 
have  made  him  a  party  to  the  action. 

The  Court  pronounced  the  following  interlocutor: — 

"  Refuse  the  reclaiming  note,  and  adhere  to  the  interlocutor 
in  so  f^r  as  regards  the  sum  concluded  for,  interest  and  expenses : 
But  alter  the  same  in  so  fiu  as  it  finds  tbe  reclaimer  liable  to 
pay  or  relieve  the  pniHuers  from  the  expenses  incurred  by  them 
to  John  Robertson  jtmiori  Find  the  pursuers  entitled  to  addi< 
tional  expenses;  allow  an  account,"  &e. 

'  £orrfOrd»wry,Rutheiftird.— 4et.Sol.Genj4:^veB]^G<^n^ 
Qea  Mffliro,  S.8.C.  Agmt.-~Alu 
S.B.O.  AgenL—U.  Cfent— 


REPORTS  OF  Cx\BE3  DECIDED 


lSthNovemherim'2. 

SkCONS  DiTUlOX. 

Jomr  HsKDEBSON,  S.S.C.,  Purauerf  v.  William 
Jaftrat,  I)efemhr. 
R«r1fti(nin(r  Note — Comptftenry — Prbrew  —  Where  Ike  Lord 
Ofilinary  proHcmnced  an  interlocutor  deeerniug  for  the  ntm 
tutd  fur,  and  finding  the  defender  liable  in  e*pen$tt — Held 
that  the  defender  was  entitled  to  reclaim  againnt  the  finding 
of  eipenset  at  any  time  leithin  twenty  one  dat/t,  tht  inttrlo- 
eulor  reclaimed  ayainst  being  one  on  lite  merits. 

This  was  an  action  for  payment  of  a  writer's  account, 
in  which  the  liord  Ordinarj  pronounced  the  foUowiug 
interloeator: —  ' 

*•  Zd  July  1852. — ^Tho  Lord  Ordinary  approves  of  the  RTidl- 
tor'fi  ri'imit  on  the  account  pnniiled  fur,  and  decerns  tor  the 
sum  of  £89  : 19 :  5,  with  interefit  thereon  nn  libelled  :  Findfi  the 
punuer  entitled  to  expciiscn  Ruhject  to  modification,  and  rcinitR 
the  Accoaot,  when  lodged,  to  the  auditor  to  tax  and  repoi  t." 

Thereafter — ■ 

"  18/A  July  1852^Th6  Lord  Ordinary  haTlng  heard  connMl 
for  the  parties,  modifln  the  account  of  expenaes  to  £80st«rling, 

and  di-ceriu." 

The  defender  reclaimed,  praying  for  recal  of  the  in- 
terlocutor of  3d  July  in  so  far  as  it  found  him  liable  in 
expenses,  and  of  that  of  13th  July  as  proceeding  on 
that  finding. 

The  pursuer  objticteily  that  the  reclaiming  note  being 
directed  against  the  interlocutor  of  3d  Jidy  only  in  so 
far  aa  re^rded  the  finding  of  expenses,  was  a  reelniming 
note  against  an  interlocutor  on  an  incidental  point,  and 
onght  accordingly  to  have  been  presented  within  ten  days. 
13  Ss  14  Vict.  0.  36,  §  11. 

The  Oourt,  on  the  ground  that  the  interlocutor  of  3d 
July  reclaimed  against,  being  one  decerning  for  the  sum 
libelled,  was  an  interlocutor  on  the  merits,  refielkd  the 
objection. 

fjord  Ordinary,  Riitheifurd. — Aa.  Giffunl :  Forty  Agent. — 
.^Jj. Logan  i  lUcbard  Arthur,  ^S>M.  Agent.— '&.Cltrk.~{Vi.Q:S.) 

mh  NovetnUr  1853. 
FiBST  Dirisiox 

TnoxAs  Tatloh,  Sutpen^,  v.  The  Glasoow  Paislet 
and  Ardrossah  Cakal  Co.,  Me^!)ondents. 

Li«  AlilH  Pendenn— .Tillr — Bill-Chiitnber — A  party,  as  pro- 
prietor of  one  share  of  a  joint-tloek  company,  raised  a  $mspe*- 
slon  and  interdict  against  the  company.  An  ahjedion  wat 
taken  to  his  title,  but  the  note  was  passed.  Thereafter,  in 
order  to  obviate  the  objection  to  tillit,  the  mspender  bought 
another  share,  brovglu  a  second  suspension  on  exactly  the 
same  merits  as  the  first,  and  lodged  a  minnte  binding'  himself, 
on  the  second  note  being  paused,  to  withdraw  the  first.  The 
respondents  pleaded  to  the  second  note  li<  airhi,  and  objected 
to  the  motion  for  passing  it  that  no  step  could  be  taken  unless 
tht  first  note  were  withdrawn  absolutely.  Cireumsianees  in 
which — Hfli),  that  the  plea  of  li«  alibi  applying  only  to  the 
merits  of  the  two  cases,  and  the  suspender  having  bound  him- 
self on  bring  put,  in  the  second  application,  into  the  sameposi- 
tion  on  the  merits  as  in  the  first,  to  withdraw  the  first  appli- 
cation,  when  the  plea  of  lit  AUbifellt — theel^etio*  was  ground- 
less,— and  note  passed. 

Taylor,  as  proprietor  of  one  share  of  the  re^ndents' 
stock,  presented  a  note  of  suspension  praying  for  inter- 
dict against  their  entering  into  any  arrangement  for  sup- 
plying the  public  works  of  PusUy  wlUi  water  from 
the  eanal. 

The  respondents  objected  to  the  suspender's  title  to 
(he  share  of  which  he  allied  himself  proprietor,  but  the 
acta  was  passed. 


Thereafter  the  suspender  bought  another  share  of  the 
respondents'  stock,  and,  as  proprietor  of  that  share,  pre- 
sented a  "supplementary"  m  te  of  suspension  and  inter- 
dict, praying,  on  a  narrative  of  the  same  facts,  for  inter- 
dict as  before. 

On  the  suspender  moving  that  the  supplementary  note 
should  be  pa^ed,  the  respondents  pleaded  that  it  ought 
to  be  dismissed  in  rcspoct  of  lis  alibi  patdensy  sedng 
the  first  note  was  still  undisposed  of. 

The  Lord  Ordinary,  after  hearing  partus,  allowed  tho 
complaincr  "to  lodge  a  minute  abanmnung  the  ori^al 
process  of  interdict." 

The  oomplainer  lodged  the  following  minnte : — 

"  Deas,  for  the  complainer,  stated,  that  on  thie  note  belnf 
passed,  and  suntalned  an  a  separate  and  independent  note  *>f 
Buspenidoo  and  interdict,  fae  was  willing  to  pasi  from  and  with- 
draw  the  original  note  of  snqteoston  and  interdict  therein  re- 
fcned  to,  and  to  pay  the  reSpondentB'  expenses  incnrred  in 
opposing  that  note,  subject  to  taxation  in  usual  form ;  and  he 
accordingly  agreed  and  became  bound  to  do  so  by  a  note  or 
minute  to  he  lodged  in  that  application,  eo  soon  as  the  inter- 
locutor passing  and  sustaiaing  this  present  note  of  suspension 
and  interdict  should  become  final." 

The  Lord  Ordinary,  on  3d  July  1852,  passed  Uio  not* 
and  refused  the  interdict,  adding  the  following — 

"  Jiole. — In  order  to  obviate  the  objections  founded  on  tba 
dependence  of  the  previous  prooesi,  the  complaincr  offered  to 
abandon  it  and  pay  the  expenses,  but  on  (MUdHloD  that  the 
present  note  should  be  passed  in  order  to  try  the  question  be- 
tween the  parties.  Tbif>  offer  the  respondents  rejected,  and 
principally,  as  the  Lord  Ordinary  nndorstands,  on  the  ground 
that  they  bad  anothA'  aod  a  new  objection — vis.  that  this 
last  note  is  described  as  a  supplementary  note,  and  that  it 
cannot  stand  alone  if  the  previous  one  be  withdrawn. 

"  The  o^r  1>einK  rejected,  the  eomplainer  embodied  his  pro- 
posal in  a  minnte,  but  accommodating  it  to  the  altered  position 
of  matters  conseqnent  on  the  respondents'  rejection ;  and,  bar- 
ing reference  to  that  nitnnte,  the  Lord  Ordinary  thinks  that 
the  proper  course  is  to  paw  the  note." 

The  respondents  reclaimed,  and  pleaded — So  long  as 
the  first  note  of  suBpension  was  In  Court,  it  could  not  be 
denied  that  there  was  lia  alibi  pendens.  The  only 
mode  of  obviating  this  objection,  if  the  second  note  wns 
to  bo  insisted  in,  was  to  abandon  the  first.  The  Lord 
Ordinary  accordingly  allowed  the  eomplainer  to  do  this; 
and  had  his  minute  been  one  of  unconditional  abandon- 
ment, all  difficulty  in  tho  way  of  the  ^sensrion  of  As 
second  note  would  have  been  at  an  end.  But  the  coin- 
plainer  bad  not  obeyed  the  Lord  Ordinary^s  interlocutor, 
iiis  abandonment  of  the  firet  note  was  conditional  on  the 
second  being  passed.  But,  till  the  first  was  abandoned, 
it  was  impossible,  in  face  of  tlie  plea  of  /is  a/»&»,  to  take 
any  step  in  the  second  note. 

The  eomplainer  ansioered — The  respondents  could  not 
reasonably  ask  for  an  unconditional  withdrawal  of  the 
first  suspenwon;  and  as  there  was  a  minnte  bindii^ 
the  eomplainer  in  explicit  terms  to  withdraw  the  flnt 
suspension  on  the  second  being  passed,  that  would  re- 
move all  difficulty  as  to  the  plea  of  lit  alibi. 

Lord  President. — ^Tbecomplalner's  proposal  seems  reesoMblo 
enough.  But  still  there  is  a  difGcuTty  in  point  of  form.  The 
plea  of  Us  alibi  must  be  disposed  of  somehow  or  other  b«ft>n 
anythlnfr  can  be  done. 

Lord  FuUerion, — t  concur  in  the  doubts  expressed  byyoo' 
Lordship.  There  is  an  objection  to  the  title  in  thefiratn** 
pensinn,  and  ttien  a  second  Is  bronglit.  Then  this  |dea  of 
aUH  is  stated.  I'he  misrender,  no  doubt,  may  get  over  that 
by  abandoning  the  first  Riispeniiion ;  but  then  he  must  abandoa 
it  out  and  out.  He  cannot  do  so  on  condition  of  the  mcom 
note  being  held  good.  He  mnat  ci^ff  at  onoa^abandoDtba 
aiit,orelsadlicnBithe[p<^n«ee«^4iUOOQLc 


IN  THE  COURT 


Lord  Ivory.— i  am  the  grouadi  on  whiob  tbe  Lord  President't 
doobts  TL-Bt,  but,  OD  the  wbole,  I  am  rather  for  adopting  th^ 
course  taken  by  tbe  Lord  Ordioary.  U  tbere  be  tit  ahbi, 
tt  ifl  becftUM  the  menu  of  the  two  notm  are  the  same.  If  that 
Ini  eo,  and  if  the  only  obji-cUon  to  Uie  pOMiog  of  the  m»ad 
BtttQ  fs,  that  ihe  first  standi!  in  the  way,  is  it  not  anougb  for 
the  suspender  to  say,  I  will  take  it  out  of  tbe  way  f  Tbe  Qnt 
note  Iras  pawed  on  tbe  merits.  Then  the  kcodU  is  brou^jbt 
to  cure  the  defect  in  the  title  of  tbe  first  The  qnestion  of 
tiUe.  therefore,  is  the  onhr  fme  between  the  parties,  because  the 
merits  are  identical.  Then,  Id  this  question  of  mere  title,  is 
it  not  enmiRh  for  tbe  mupender  to  say,  I  will  talte  away  the 
first  note  if  you  will  put  ue,  on  tbe  second,  in  the  same  ptmi- 
iion,  in  regard  to  the  merits,  as  I  was  in  before  bringing  it  f 
Ad  to  the  plea  of  U*  t^bi  in  the  Blll-Chaniber,  I  bare  great 
<loQbt8  whether  it  can  avail  at  alt.  If  the  first  note  had  been 
Beftwed,  the  second  note  could  not  bare  been  refused  on  the 
I^M  of  ru  iudieala.  WeU,  then,  doee  the  exiatenoe  of  the  first 
noto  oonstitnt«  Ka  alOi  to  Ute  effect,  while  it  stuida,  of  exdud* 
tng  the«eeoBd  J  Feeling,  as  I  do,  that  if  that  point  were  before 
toe,  I  should  not  be  disposed  to  sustain  a  plea  of  rei  jwUeata, 
tiow  can  I  hold  tbere  is  hete  Ut  olM,  when  the  question  is  only 
one  of  title  f  If  tbe  title  be  diffureut,  where  in  tbe  tit  pendeit* 
when  I  bring  a  new  suapeuslon  f  As  to  any  difiiculty  with  re- 
gard to  ^e  word  'aoppleBMUitary,'  that  may  be  disposed  of  by 
iArfUnR  ont  the  word,  and  then  tlie  leoond  note  can  stand  on 
Its  own  merits. 

Lord  CamnghamB.--l  agree  with  Lord  Ivory.  There  Is  here 
m  minute  in  the  most  explicit  terms  aereeing  to  withdraw  the 
<ii«t,  on  the  second  note  being  passed.  Is  tlie  suspender  uot 
Ixnind  by  thatf  As  to  thewithdtawal  beiug  madu couditiouoi 
on  the  miring  of  the  second  note,  I  tUnk  that  ix  quite  fair. 

LerrfPrewMtf.— After  hearintr  Lotd  Ivoiy's  obseivatiooa,  I 
^  not  pren  my  doubts,  and  tUkk  wa  adhere. 

Adhere. 

Lmd  Ordiimryt  Aaftxmaa.'-Aet.  Deas;  John  Martin,  W.8. 
.iamit'—AU.  Penneyt  N.  C.  Oampbell:  AiezandeiUairne,  S.S,C. 


16a  Jn»e9ti«r  1852. 

HuniasAs  A  Abthcb,  Pursuen,  v.  Jakkb  AfEwEK, 

Befernee  to  Oath — C— iwiMsinn — 7%«  J^dtr  m  on  attwm 
fir  pea/mtiU,  at  t\*  tmUmet  tf  a  company  eonaiMing  of  tmo 
partnert,  on  a  dtdaunt  aymimst  km,  r^emd  tkt  ca$4  to  their 
oatkt,  and  obtained  a  eommittioH  to  (ake  tie  oatkM.  One  ttf 
tka  partnert  having  m  the  meanlime  ^fi  the  country,  a  renewai 
of  the  oommiaaion  wat  allied  for,  to  tahe  hit  oath  in  ^m- 
atralia.  The  punuera,  however,  mooed  that  the  eammiBtion 
thomid  be  granted  onfy  on  condition  of  the  defender  paying  the 
caM  decerned  for,  and  expenaet,  the  purauera  finding  can- 
CHm  Jor  repetition — Held,  that  aueh  eondition  not  having  been 
amesed  at  tAe  originai  granting  of  the  coamiaaion,  eouU  mot 
be  aahgifor  on  ita  renemoL 

This  was  an  action  for  payment  of  the  price  of  a  watch, 
which  the  pursuers,  merchants  in  Glasgow,  ararred  the 
defender  had  purchased  from  them. 

The  Court  having  decerned  against  the  defender.  He 
referred  the  case  to  the  pursuers'  oaths,  and  aoonuuissioa 
waa  granted  to  the  Judge  Oidinazy  to  take  them,  in 
common  form. 

Previous  to  the  granting  of  the  oommisuon,  the  pur- 
suer Muirhead  had  left  Glasgow  for  Australia,  and  the 
defender  now  applied  for  a  renewal  of  the  commission  to 
take  lus  oatii  in  that  oonntiy. 

The  pursuers  pleaded,  that  the  commission  ought  to 
be  granted  only  on  conctiti(Wof  the  defender  making  pay- 
ment of  ^  Bum  deoemed  for  and  expenses,  the  pur- 
suers finding  oaution  to  repeat  the  same  in  cose  the  oath 
ehodd  be  found  affirmative  of  the  reference.  The  appli- 
oation  was  plunly  made  fot  the  purpose  of  delay. 

The  defender  replied—There  was  no  ground  for  say- 
SCOTTISH  JURliST. 
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tng  that  the  i^pUcatbn  was  made  with  a  view  to  delay. 
At  the  time  the  oii^pnal  eommisuon  was  granted,  the 
defender  was  not  aware  that  Muirhead  bad  left  the 
country.  The  pursuers,  instead  of  explaining  this,  bad 
allowed  the  commission  to  go  out  in  name  of  the  Judj^ 
Ordinary,  and  thus  any  delay  that  had  occurred  was  at- 
tributable solely  to  them. 

Lord  Pretidmt. — ^The  terms  In  which  the  ortidnal  commission 
was  taken,  shew  that  it  was  supposed  at  tliat  time  tliat  the 
party  was  in  this  country.  But  it  Eg  too  late  now  fbt  the  par- 
Buure  to  attempt  to  annex  this  coiiditiou  to  the  giuutingof  tbe 
oommiesion.  They  should  have  a^ked  for  it  when  the  ori^I- 
unl  vuiniiiiesion  was  granted.  No  suL-h  conditiou  having  been 
anuexfd  to  tbe  comniisiiion  aff  uri^iuaDy  c'iiQted,  It  cannot 
be  aiiktiil  for  now,  when  we  are  merely  renewing  the  commis> 
sion.  There  seenu  no  ground  fur  saying  tliat  the  defender's 
only  object  is  delay. 

Commusion  granted. 

■  Logan;  Lockbart,  Morton,  Whitehead  and  Greig,  W,a 
AgmOt^AU.  Pyper;  Atea.  Hamiltuo,  W.tt.  Agaid.—{W.Q,'t.) 


Uth  November  1852. 
FitST  DiTisiai. 
Bddob,  Purtuer,  v.  BALVoua,  Defender. 

Expenses— I*roces»— Jury  C^w^Witness— ^  au&vnfal  portg 
in  a  jarf  cauae  having,  darimf  ikt  atrrenq/  of  the  pei  iaU  whiai, 
aoeordiag  to  lh»  Act  of  JSederimt,  muat  eiupse  beftre  appit/tng  the 
wtrdiet^  moved  for  a  remit  to  the  auditor  to  lax  the  expeun*  of 
witnaaaet  hi  ought  ft'am  a  di^hiwx,  in  order  that  thti/  might  be 
paid  at  OMc<,  uad  thti  oppoaiu  party  kamag  opfnj*ed  tka  mutiomt 
it  MMiJ  routed  at  without  precnUnl. 

In  this  action  of  damages,  which  was  tried  during  the 
sittings  preceding  the  cummencement  of  the  sciuion,  the 
jury  returned  a  verdict  for  the  pursuer. 

TiM  pursuer  bad  brought  several  witnesses  from  Ork- 
ney, and  he  now  moved  the  Court  to  remit  to  the  auditor 
to  tax  the  expenses  in  reference  to  them,  in  order  that  he 
mi^t  pay  them  before  their  de|mrture  from  lildinburgh. 

The  defender  objected,  inuntaining  that  the  ten  days 
were  still  current  which  the  Act  of  Sederunt  provided 
should  elapse  before  the  verdict  could  be  applied,  and 
the  finding  of  expenses  pronounced — Act  of  Sederuut 
15th  Feb.  1841,  §  35. 

Lord  icory.— As  there  Is  no  precedent  for  such  a  motion  as 
this,  we  must  disallow  it;  but  tlie  ('onrt  will  keep  the  unrea^ 
sonable  oondnct  of  the  defeu<ler  iu  upiiueing  the  motion,  fu 
view  hereafter.  The  pursuer  miglit  itavo  attained  his  object 
by  calling  on  the  auditor  to  tax  the  exiwnsua  of  these  witnei- 
ses  as  between  them  and  himself,  and  tlieu  giving  notice  to 
the  def^der's  agent  to  attuiid  tbe  taxing.  The  defender's 
agent  of  course  need  not  have  attended ;  hot  If  he  liatl  not,  w« 
sbould  have  known  bow  to  deal  witii  any  ol^ectious  he  might 
subsequently  make  to  the  expeoius  <^  those  wituenes. 

Motion  re/used. 
Aet,  m.  C.  CampbeU;  Charies  Bt>ence,  H8.C.  Agent.~AtL 
Fatten;  David  Smith,  ViA.  Ageia.~{Vr.Q:t.) 

17i/i  Nowmler  1852. 
Sbco^io  DiTiaioM. 
Gharlks  Law,  Suspender,  v.  J.  W.  Thombok, 

lie^mndent. 

Reclaiming  Note — Coin  petoucy— Process — Suspension — A  sut- 
pender  referred  to  the  oath  of  the  charger  on  a  bill,  bvt  having 
jiiiled  to  report  it,  tJb  Lord  Ordinary  n^nati  the  swysmswt— Held 
thai  it  tea*  compeltntfar  the  aiapmder  to  radefyn  in  order  to  ha 
reponeJ,  and  to  hue  the  r^renee  renewed;  and  objeiiion  repdted. 
thai  the  only  remedy  waaanew  aaapenaion. 

This  was  a  smiponnoa  of  a  chai^  on  t  biU,  which  th* 

suspender  relerred  to  the  cha^^'s  Mth.   The  togpm- 
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der  having  failed  to  report  the  deposition,  the  Lord 
Ordinary  pronounoed  the  following  interlocutor: — 

"  In  nspect  the  Eoiepender  has  failed  to  report  the  charger's 
depraeiUon,  refaseB  the  note  of  BuspeoaioQ,  and  decerns  against 
tlie  soBpender  fur  the  mim  of  fifty  shllllngg  sterling  of  ezpoDwa, 
Iwsides  the  does  of  extract." 

The  suspender  reclaimed,  praying  the  Court — 

"  u>  lecal  and  alter  the  ioterlocntor  submitted  to  review ;  and, 
in  respect  of  the  spedal  circumstances  of  the  case,  to  renew  the 
reference  to  the  oath  of  the  cbai^er ;  of  new  to  appoint  ttie 
chaiger  to  appear  and  depone." 

"Hie  respondent  ol^'eeted,  that  it  vas  inoompeteot  to 

reclaim  against  the  interlocutor,  and  that  the  note  hav- 
ing been  refused,  the  only  remedy  open  to  the  su^ndcr 
was  to  bring  a  new  suspennon — Act  of  Sederont  24th 
Dec.  1838;  1  and  2  Vict.  c.  86. 

The  Court  took  time  to  consider.    This  day, — ■ 

lAird  Juitiee- Clerk. — It  requires  a  very  clear  regulation  in- 
deed to  entitle  us  to  reject  a  reclaiming  note  as  incompetent, 
especiaUr  where  no  express  direction  is  appealed  to.  The  Act 
of  Sederunt  to  which  reference  has  been  made,  contains  no 
direction  on  the  subject.  Its  bearing  on  the  point  is  mere 
matter  of  implication — and  it  seems  to  be  this,  that  becansa 
every  other  form  of  remedy  fi  excluded,  therefore  a  reclaim* 
iug  note  18  competent. 

We  have  had  an  opportunity  of  consulting  with  one  of  oar 
brethren  on  this  sabject,  whose  authority  on  such  points  ranits 
very  t^h.  That  learned  and  excellent  person  oonoors  with  as 
in  holding  that  tb\B  reclaiming  note  is  not  incompetent.  The 
sotipender  is  merely  to  be  reponud  if  he  chooses  to  proceed  with- 
out wuting  for  the  meeting  of  the  Coart.  Therefore  the  reclaim- 
ing  note  does  not  hang  up  the  case.  The  reclaiming  note 
woald  Uwrelbre  b«  oompetent  even  if  it  had  been  executed. 

Objection  repelhd. 
Lord  Ordinary,  (on  the  Bills).  Follcrftn  — ^ci.  I'attisou  ; 
Jamea  Bell,  SS.C /l««nt.— AU.  Fraser;  Barron  and  Hagart. 
WS  A^  —L  Cfenfc.— (W.G.T.) 


\m  November 
teooini  DivniOK. 
Jambs  Obahan  A  Mandatory,  Pumter, 

tf.  John  Graham,  Defender, 

Protestation— Froceae — Sederunt  Days — Held  that  a ^roUtlalion 
it  vaUd  and  tffedual  though  put  tp  during  tht  littuigt  of  tkt 
Outer-Uomt  in  IfoKinber,  btfore  the  emmmemeat  of  ms  tUUngt 
qf  tht  Znner-Bwte. 

This  was  a  case  reported  verbally  1^ — 

Lord  Anderion  — In  this  case,  on  2d  Morember,  the  de&n* 
der  took  ont  protestation  for  not  enrolling.  The  protestation 
'Was  extracted  on  the  12tb.  Notwithstanding  this,  the  pur- 
suer enrolled  the  cause  in  last  week's  piinted  roll  The  defen- 
der thereupon  pleads  no  process, — the  case  beiug  out  of  Oonrt 
by  protestation.  To  this  the  pursuer's  reply  is,  that  there  was 
no  legal  protestation,  the  2d  of  November  not  beingasederunt- 
day.  The  question  is,  whether  this  reply  is  well-firanded.  I 
understand  the  practice  is  to  give  out  protestations  from  the 
1st  of  November. 

SeoU  ibr  pursuer— It  is  true  that  protestation  waa 
origually  a  judidal '  step,  and  that  it  was  therefore 
necessary  to  put  it  up  on  a  sedenmt-day.  But  it  ceased 
to  be  so,  and  became  a  mere  form.    It  vas  so  at  the 


date  of  the 


,nd  3  Vict.  c.  36;  and  when  that  act 
the  rule  was  quite  distinct,  that 
:ot  be  put  up  except  on  a  sederunt- 
hen  the  Inner-Houses  were  sitting. 
Lord  Ordinaries  power  to  sit  for 
I  the  sittings  of  the  Innor-House ; 
e  it  provided,  §  10,  "that  sede- 
reckoned  from  and  regulated  by  the 
mekb^  ot  thd'  Inner-Houses  of  the  Court,  and  not 


by  the  sittings  of  the  Lord  Ordinary."  That  prorison 
must  have  had  some  meaning, — and  the  proper  coastmc- 
tioQ  to  be  put  upon  it  is,  that  all  forms  which  before 
the  act  were  only  oompetent  on  aederunt-day*,  are  mUee 
the  act  competent  only  afler  the  meeting  of  the  Court. 
The  days  daring  which  the  Lords  Ordinary  nt  hefote 
and  afler  the  meeting  of  the  Inner-House,  are  viwft- 
tion ;  and  what  shews  tiiu,  to  be  the  oaae  is,  that  tlw 
second  box-day  this  jwr  was  appomted  to  be  dming  tint 
period. 

Sam,  fbr  defender,  was  not  called  on. 

Zortf/iufiee-Cffrjfc.— The  Court  hare  DO  diffleoHy.  Tb«  power 
of  preventing  unnttcessary  delay  by  means  of  protestation, 
exints  in  the  Lord  Ordinary  dnring  their  aittings  before  the 
meeting  of  the  Inner  Uooae,  as  much  as  any  other  power  iooi- 
dent  to  their  office. 

O^wfuHi  rtptUecU 
Lord  OrOmry,  Andenon. — AeL  Scott ;  James  BayBCf  8.S.C 
Agentr-AlL  Horn ;  Jamea  Gtabam,  W.8.  AsMt-^M.) 

18th  November  1852. 
FiBijr  DiTOioif. 

John  Babe  and  others,  Punven,  v.  William  MITauob- 
ToN,  (Wilson's  l^ostee),  and  Alexahdeb  Johh  Baocs, 

Jjcfenders, 

Arbiirstion — Cbrroptlon— Decree-Arbitral— Reduction — Am 
oefjon  of  rgduction  of  a-deeru-arhiUalfroiunmeal  ui «  tmbmia. 
MiOH  in  regard  to  a  qunlion  of  accmmH»ff  bttmtm  the  partitf 
to  the  aubmiiiioM,  on  the  ground  that  the  arbiter  had  he/d 
commttnieationt  and  meetingB  with  two  persofu,  at  to  the  mu&- 
ject-matter  of  reference,  of  which  the  one  petrtg  wa$  aware, 
while  the  oiker,  the  purtuer,  wot  inignoranee: — Ciranutait' 
cet  in  which — Held  that  themattert  founded  an  did  not  amoumi 
to  legal  corruption, — and  reatone  of  reduction  repelled. 

The  late  William  Wilson  was  oo-owner  and 
husband  of  the  brie  "CountesB  of  ^Unton."   He  held 
the  situation  of  sbi^s-hnsband  from  November  1843  till 
March  1847.   The  pursuers  were  co-owners. 

In  i^ray  1847,  the  defender  Bruce  granted  to  the  pnr- 
suer  Barr  ft  letter  in  the  following  terms: — 

Ou  condition  that  yon  enter  into  a  submission  with  Mr. 
William  Wilson,  merchant  in  Glasgow,  on  behalf  of  yourself 
and  thii  other  owners  of  the  brig  "Countess  of  Eglinton"  of 
Irvine,  to  Mr.  Jolin  Ewing  Oarven,  timber-merchant  in  Ir^ 
vine,  as  sole  arbiter  between  Mr.  Wilson  and  hie  co-owueis  of 
said  veaeel,  and  on  condition  also  that  yon  in  the  meantime 
allow  Mr.  Wilson  to  draw  £700  eterUng  ttom  the  freight  due 
to  the  said  vessel,  tn  the  hands  of  the  London  Dock  Company, 
I  hereby  guarantee,  that  whatever  part  of  said  sum  the  arbiter 
may  ultimately  report  as  being  due  to  you  and  the  otiier 
owners,  shall  be  duly  paid ;  and,  on  the  other  band,  you  gna- 
rantcehig  me,  on  behuf  of  yourself  and  yoor  said  co-owners, 
that  whatever  may  be  found  doe  to  Mr.  Wilson,  sbiUI  be  do^ 
paiit  to  him  or  me,  and  that  the  above  guarantee  be  on  oondi- 
tloo  that  the  arbiter  give  hia  final  decidon  within  twelve 
months  ttom  this  date." 

The  pnrsniM  allowed  Wilson  to  draw  the  £700  of 
freight  referred  to  by  Brace,  and  thereafter,  <n  20Ut 
May  1847,  a  deed  of  submisrion  was  entered  into  be- 
tween them  and  "Vf^son,  whereby  the  two  parties — 
"submitted  and  referred  all  demands,  claims,  dispntes,  qtiea- 
tions  and  differences,  depending  and  subsiBting  between  tbem 
regarding  the  said  vessel  "Countess  of  EgUuton,"  and  also 
regarding  her  accounts,  books  and  documente,  freights  and 
dishnrsements,  and,  in  general,  all  disputes,  of  whatever  kind, 
then  existing,  or  which  might  aiise  in  the  course  of  the  said 
snbniisnon,  regarding  tb«  afbiis  of  the  tidd  venel,  to  the  aml- 
cablo  decision,  final  sentence  and  decreet-arbitiul  to  be  pro- 
nounced by  the  said  John  Ewing  Qarven,  sole  arbiter  choeeo 
and  appointed  by  the  parties  to  decide  the  said  disputes." 

Shortly  after  the  n^p^^^Qi(ftf^©j|«i{igW^^ 
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van  seqnestrated,  and  the  defender  IfNati^ton  was 
pointed  his  trustee. 

The  arbiter  proceeded  to  ezamme  the  aoconnta  and 
TondierB,  and  after  Tariom  delays,  granted  with  the  viev 
of  allowing  M'Nangfaton  to  state  objections  and  ren- 
der explanations,  of  whuh  he  did  not  avul  himself,  (as 
narrated  in  the  Lord  Ordinary's  note),  the  arbiter,  on 
-29th  April  1648,  issued  a  final  decree-arlatral  finding  a 
balance  against  Wilson  of  £680 : 8 : 3. 

The  parsners  then  raised  an  action  for  payment  of 
that  som  against  M'Naughton  and  Barr;  who,  on  the 
other  hand,  ndsed  an  action  of  rednotion  of  the  decree- 
arbitral. 

The  two  actions  were  conjoined,  and  a  record  was 
made  np  and  c](ffled,  M'Maughton  and  Barr  holding  the 
position  of  defenders. 

The  Ijord  Ordinary,  on  18th  March  1850,  prononnced 
the  following  interlocutor,  the  note  to  which  explains  the 
grounds  on  which,  as  set  forth  on  record,  the  defenders 
concluded  for  reduction 

'*  In  respect,  Itt,  that  the  deeree-arUtral  It  not  nUra  vim 
emmmmSmt  2d;  that  the  amount  fixed  that  deoree.arbl* 
tral  most  be  held  to  be  correct,  Beeiog  that  do  speciflo  error  ia 
averred,  and  the  parsuers  decline  to  undertake  a  proof  of  a-Uf 
such  error  by  remit  to  an  accountant  or  otherwise ;  Zd,  that 
ample  opportnnity  was  allowed  to  the  partteii  to  be  beard,  and 
full  access  afiorded  to  the  arbiter*!  DOies,  whole  Toochera  and 
dooomentt ;  and,  Uutin,  that  there  is  no  proof  of  legal  cor^ 
mptioB—therefore,  In  (be  redaoti<Hi(  repels  the  reasoni  of  re< 
daemon,  anstaios  the  defences,  aaioilzlea  the  defenders,  and  de- 
cerns :  And  in  the  proeew  of  coneUtutioa  and  payment  at 
the  instance  of  John  Barr  and  otbers,  repels  the  defences, 
and  docerns  to  terms  of  the  libel :  Finds  the  defenders,  Wil- 
liam M'Kaughtoo  an^  Alexander  John  Bruce,  liable  In  expen- 
seii  {»  the  c<H)joIned  actions,  and  remits  the  acooont,"  ftc 

**  JV;»(a— The  leading  action  In  this  ease  is  one  of  rednotlMi 

a  decree-arUtraL  Probalton  has  been  renoimcod.  The 
more  important  artlolee  on  the  record  consist  in  the  allega- 
tions— 1st,  that  the  appointment  of  the  clerk  was  porpoeely 
concealed  fVom  the  pursuers,  and  that  he  acted  as  agent  in 
the  BObmisrion^or  tbe  opposite  party ;  2d,  itiaX  Tarlooa  pri- 
vate meatings  were  held  between  the  arUter  and  the  dsbnder, 
MUd  hia  dttrk,  and  tufbrmation  was  obtained  by  the  arbiter, 
all  of  which  meetings  and  informatlOD  were  concealed  from 
the  pureneri,  and  that  tbe  decrce-aibltral  was  pronounced  in 
fraudulent  C(dludon  with  the  clerk  and  tbe  defender ;  8tf, 
that  dooumenta  were  purposely  withdrawn  from  the  submia- 
lAnsa,  and  no  opportunity  afforded  to  the  pursuers  of  ooudder- 
ing  ud  aphuning  the  Informatrou  thus  obtained;  ^i,  ObaX 
the  patBoerB  had  no  opportunity  of  being  heard  in  tbe  anbmls- 
aitin  ;  bth,  that  the  decree-arbitral  was  tUtra  vim  eon^mmiaii  / 
and  latUjf,  that  tbe  balance  brought  out  was  unjust,  Touehen 
having  been  disrogsrded  on  the  one  hand,  and  « jtarle  misre- 
presentations given  effect  to  on  the  other. 

>'  Of  the  TtleBonej/  of  such  a  case,  as  thus  stated  In  general 
terau,  there  can  be  no  doubt.  For  althon^  decrees-artrftcal 
■re  not  to  be  reduced  on  light  gnnrads,  exoesi  of  power,  an 
unjust  refusal  to  hear  parties,  or  ooodoot  on  the  part  of  the 
arbiter  amounting  to  legal  corruption,  will  atwan  be  sufficient 
to  Bet  aside  an  award.  The  precise  nature  of  the  caae,  and 
the  evidence  by  which  it  is  supported,  most,  however,  be  nar- 
rowly examined ;  aiul  there  must  be  definite  legal  ground  not 
only  aTenad,  but  clearly  establlahed,  beftae  the  Oourt  can  in- 
terfere with  a  decree-arbitraL  If  duly  pronouooed,  it  k  un- 
challengeable. 

"Now,  lit,  tbe  allegation  with  regard  to  what  is  said  to 
have  been  ultra  vint  eoti^promad,  is  contained  In  Btatement 
18th.  But  that  allegation  is  so  vague,  that  the  d^enders 
nrofeaMd  tbemselves  at  a  loss  to  understand  to  what  it  lefen. 
Tbe  Lord  Ordinary  feels  himself  to  be  in  the  same  predlca- 
aB«t ;  and  at  the  debate,  which  was  one  of  great  length,  not 
only  was  no  explanation  offered  on  this  head,  bnt  no  allusion 
waa  made  to  the  subject  at  all  Tet,  if  well  founded,  it  is  tbe 
most  udpable  ground  of  rednciion. 

**2ft  with  respect*  to  the  errors  In  the  state  of  accoonts, 
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which  form  tbe  subject  of  the  19th  statement,  thin  la  also  very 
general.  Ko  specloc  allegation,  as  to  any  pariiuular  sum, 
either  Improperly  allowed  or  disallowed,  is  made.  The  whole 
subject-matter  of  the  Bubmission  referred  to  Mr.  Wilson's  lu- 
tromiKRious  as  ship's-husband  of  the  vessel  called  tbe  *  Coim* 
tesa  of  Eglinton'  during  four  voyages.  The  leading  pnmner  Is 
himself  an  accountant.  He  has  now  bad  ample  time  to  exa- 
mine tlie  accounts  and  vouchers ;  and  not  onlr  has  he  been 
unable  to  point  out  any  error,  but,  although  CAlied  on  by  tbe 
Lord  Urdinary  to  state  whether  he  had  any  objections  to  a 
remit  to  au  accountant  before  aniwer,  he  positively  declined  to 
acquiesce  in  that  proposal. 

"  The  Ordinary  is  quite  aware  that  the  mere  juttie*  of  the 
award  on  tbe  merits  might  not  be  sufficient  to  support  It  if  It 
had  been  lll^lly  pronounced,  in  the  same  way  as  it  could  not 
be  challenged,  on  the  other  hand,  because  tbe  aibiter  had 
come  to  an  erroneous  oonclusiou,  if  the  proceedings  were  re- 
gular. But  where  the  substance  of  tbe  challenge  Is  rested  on 
allegations  of  undue  infiumee  having  been  used  with  the  arbiter, 
and  irregular  proceedings  having  been  sanctioned  by  him,  It 
is  very  material  to  look  to  the  nature  of  the  qaestlon  between 
tbe  paitiefi,  and  the  ^eU  of  the  alleged  tampering.  Where  the 
dixpute  involves  a  mere  matter  of  accounting,  it  Is  most  Impor. 
taut  to  have  it  fixed  as  a/a«f  in  the  case,  that  however  the  result 
may  have  been  biought  about,  the  balance  has  been  properly 
aaoertained,  that  the  award  in  tbe  decree-arbitral  Ib  correct, 
«nd  the  only  award  which  could  have  been  pranoun(»d  by  the 
moKt  experienced  accountant.  This  the  Lord  Ordinary  must 
here  assume  to  be  the  case ;  and  the  pursuers  liaving  declined 
to  enter  into  any  investi^tion,  it  must  necessarily  be  held 
that  the  decree-arbitral  fixing  tbe  balance  ia  correct,  and  that, 
if  it  were  set  aside  to-morrow,  the  precise  sum  which  it  fixes 
would  be  the  sum  for  which  the  party  would  rank  on  VTUson's 
estate.  The  reduction  of  the  award  might  indeed  liberate 
Mr.  Bruce,  seeing  that  bis  guarautee  Is  limited  to  tbe  sum  to 
be  awarded  by  Mr.  Gaiven  the  arbiter.  But  still  it  appears  to 
the  Lord  Ordinary  to  be  a  most  Important  coneideratlon,  in 
examining  the  evidence  of  alleged  corruption,  to  liave  this  fact 
fixed,  that  in  a  case  not  Involving  matter  of  opinion  or  specu- 
laUon,  but  mere  matter  of  flgores,  tbe  arithmetical  resnlt  baa 
been  correctly  asoertidned.  No  ipjustice  has  thus  been  done 
on  the  merits. 

"  Zd,  There  Is  no  evidence  that  the  appointment  of  the  derk, 
which  was  engrossed  on  the  back  of  the  submission,  waa  con- 
cealed from  anybody.  The  averment  on  this  head  seems  en- 
tirely rested  on  the  terms  of  a  letter  from  Ur.  Oarven  of  2d 
July  1847,  In  which  there  Is  an  obvious,  but  wholly  unimpor- 
tant misapprehension.  Neither  is  there  any  evidence  that  the 
clerk,  Mr.  Uankln,  acted  as  agent  for  Mr.  Barr  in  this  submis- 
sion. In  like  manner,  although,  in  some  of  the  letters,  mtalmgt 
are  referred  to,  there  is  no  evidence  that  these  meetings  ac- 
tually took  place,  fax  less  tbe  slightest  indication  as  to  what 
occurred,  Oertidnly  an  arUter  is  not  to  hold  meetings  with 
one  party,  and  hear  Um  on  the  snltJect-natter  of  tbe  snbmls- 
aion,  in  the  absence  of  the  other.  Bnt  there  is  no  harm  in 
either  party,  or  his  clerk,  calling  on  the  arbiter  and  teaiing 
books  or  vouchers,  to  be  ^produced  In  the  submission,  for  the 
arbiter's  examination.  The  purauetsof  this  reduction  have 
nut  specially  averred  that  anything  improper  took  place  at 
these  meetings.  Far  less  have  they  sought  to  examine  either 
the  arbiter,  or  tbe  clerk  to  the  submJsidon,  or  Mr.  Ban's  cleri^ 
or  Captain  Grange,  or  Captain  Sim,  with  whom  also  the  ar- 
biter seems  to  have  had  comrannlcatlons.  They  leave  the 
matter  entirely  In  the  dark  as  to  anything  which  took  |4aee 
at  these  supposed  meetings,  and  trust  to  iuferences  and  insi- 
nuations derived  from  the  correspondence,  and  which  tbe  exa- 
mination of  such  parties  might  have  confirmed  if  the  iosiuoa- 
tions  bad  been  Just,  or  hare  refuted  if  unfounded.  The  mut 
of  proving  undue  Influence  lay  entirely  with  the  punuera,  and 
the  Lord  Ordinary  sees  no  ground  for  the  insinuation ;  and, 
indeed,  undue  Influence  to  bring  about  a  correct  state  of  ao- 
connta is  not  in  Itself  very  Intelligible. 

"  4fA,  The  proceedings  In  the  submis^on,  although  not  con- 
ducted with  much  formality,  do  not  appear  to  the  Lord  Ordi- 
nary, considering  the  nature  of  the  snUect  under  reference, 
to  he  liable  to  any  serious  objection.  The  arbiter,  it  is  said, 
should  have  allowed  a  wrUtm  cin'n;  and  this  teems  to  have 
been  the  chief  objection  stated  by  the  trustee  for  Wilson.  But 
there  is  no  parUcular  form  of  prooees  nece^ai^  Iwfota  jul^ii- 
tcr.   It  la  eOongh  that  tubftt&^fohOic^tMf^yiLw 
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tered-  As  the  aflutter  wu  merely  to  examine  thv  accounts  of 
tlie  Toyanes  of  a  certain  vessel,  tlie  Lord  Ordiuary  does  not 
ti'ink  that  a  formal  claim  intu»  even  adviflable.  But  the  arbi- 
ter was  the  person  chosen  to  settls  the  diqiute  In  the  way  he 
tliougbt  most  fitting  and  he  was  entitled  to  ngnlate  his  owo 
torma  as  he  thought  fit,  bo  that  both  partii;ts  were  fairly  heard. 

"  Then  it  to  sud  that  the  arbiter  addre88<-d  Ictttint  to  third 
P'irties  who  were  connected  with  the  vessel.  It  is  pluin  from 
the  productions,  however,  that  this  wan  not,  m  reprefienti'd,  the 
taking  of  ex  parte  evidence,  but  the  mere  inquiry  for  voucliere, 
which  aCGoraiogly  appear  to  bare  been  furnUbed  fnun  all 
qnartera.  In  a  mercantile  accouuting,  there  wa»  nothing  trre- 
liiilar  in  this,  and  nothing  was  concealed.  The  arbiter  did  not 
confine  this  Ksrutiny  to  inquiries  from  those  connected  with 
one  [tarty,  to  the  prejudice  of  the  other.  For  instance,  on  Ifth 
December  1847,  he  writea  to  Mr.  M-Nnugbton,  the  pursuer,  re- 
quiriug  vouclters,  anil  these  vouchers  appear  to  have  been  sent, 
for  the  sums  arc  suBtained  in  favour  of  the  pursuer. 

"  Lastly,  The  proceeding!!  were  duly  intimated  to  Hr.  Uac- 
Kaughton,  who  entered  appearance  by  a  regular  note,  and  he 
then,  after  the  examination  of  the  accounts  had  come  to  tie  in 
an  advanced  stage,  called  for  the  lod^^ing  of  a  elaim.  This  the 
arliiter  declined  to  allow.  But.  on  the  6th  of  March  1848,  be 
pronounced  an  interlocntor  bearing  that  he  bad  corresponded 
with  the  porUes  and  their  menta,  with  broktn  and  others,  and 
appointing  a  meeting,  at  which  be  stated  that  he  would  ezplola 
the  notes  which  he  had  prepared,  and  hear  parties.  Thi«  wag 
quite  reasonable  and  proper.  The  arbiter  Reems  to  have  con- 
cealed nothing.  At  the  meeting  on  tlie  lltb  of  March,  he  ac- 
cordingly produced  the  vouchers  and  documentaof  every  kind, 
with  bto  notes-  The  agent  for  the  pursuera  did  not  ciioose  to 
attend,  and  the  iwMter  directed  copies  of  the  accounts  and 
notes  to  be  furnished  to  the  parties,  aud  all  the  books  aud  do- 
cumentary evidence  to  be  lodged  with  Hr.  Smith,  writer  In 
Ulasgow.so  that  all  concerned  might  have  full  accesBto  them. 
Kuthing  could  be  fKirfV, 

"  The  proceedings,  with  copyof  the  notes,  were  transmitted  to 
Ur.  M'N'augbton.  and  were  received  on  the  20tli.  In  plnce  of 
attending  the  meeting  on  the  22d,  however.a  protest  was  lodged, 
dated  on  that  day,  in  whicti  Hr.  M'Naugliton  demanded — \it, 
tiiat  a  written  claim  sbonld  be  lodged ;  and  2^,  that  time  should 
be  allowed  for  an  exarainatton  of  the  notes  and  vouchers,  and 
for  communication  with  Mr.  Wilson,  who  had  gone  to  Midta. 
The  arbiter,  on  the  29th  of  March,  allowed  fourteen  dnys  fur- 
ther for  the  examination  of  tlie  notes  and  vouchers,  and  ap- 
pointed another  meeting  Un  the  14th  of  April  At  that  meet- 
ing Hr.  H'Naughton  did  attend,  and  stated  that  he  had  not 
yet  had  an  opiiortnnity  of  commauioating  with  Mr.  Wilson, 
and  cramt  delay.  This  the  arbiter  would  nnt  allow,  and  hav- 
ing stated  hiif  readiness  to  hear  any  objections  or  give  any 
explanations,  Mr.  M'Kangliton  and  his  agent  withdrew  from 
the  meetini;.  The  arbiter  thereupon  pronounced  his  awaid, 
fixing  the  i>alance  at  £680:  8  :  8,  aud  this  balance,  it  must  now 
Iw  held,  is  the  ju«t  and  only  one  which  could  l>e  fixed.  The 
repeated  delays  thus  granted,  and  toe  neglect  on  the  part  of 
the  puTBUers  to  come  forward  with  any  specific  olj;jection,  form 
a  vury  remarkable  contrast  to  the  circumstances  which  led  to 
the  setting  attide  of  the  award  in  the  recent  case  of  Mitchell  s. 
Cabell.  17th  June  1848.  10  Dunlop,  p.  1297. 

"Considerincr,  therefore,  the  very  limited  nature  of  the  inquiry 
In  thiscuse — the  ample  opportunitiesaffurded  for  correcting  on 
error  In  the  accounts — the  inability  on  the  part  of  the  pur- 
suers to  point  out  any  error  even  now  In  these  accounts — and 
the  refuittU  to  enter  into  any  investigation  as  to  the  state  <<£  the 
accounts,  or  to  shew  that  any  other  result  could  be  arrived  at 
than  the  one  to  which  the  arbiter  haa  come- -nothing  appears 
to  the  Iword  Ordinary  to  have  occurred  in  the  course  of  tbis 
submission,  which  was  protracted  f  ir  beyond  what  the  parties 
originally  conb^mplated,  to  set  aside  the  award  fixing  a  true 
baliuice.  Indeed  he  1b  not  aware  that  a  party  who  cannot 
state  that  injustice  has  been  done,  or  at  least  may  reason- 
ably be  suppotmil  to  have  been  done,  has  in  any  case  succeeded 
in  challenging  a  decree-arbitral.  If,  instead  of  being  in  the 
form  of  a  decree-arbitral,  the  result  of  Mr.  Garven's  examiua- 
tion  of  the  accounts  had  been  a  report  fixing  the  balance  at 
£S80: 8 : 3.  and  alt  the  accounts  aud  voochera  had  been  on  the 
table  of  the  Court,  (as  they  are  here),  to  what  effect  could  atiy 
Inquiry  have  been  entered  into,  if  the  party  objecting  to  the 
report  would  not  undertake  to  shew  that  any  accountant 
could  have  reported  otherwise  f   But  if  the  award  be  thus 


indubitably  just,  all  the  circumstances  tending  to  shew  legal 
corrtipti<'n  can  have  but  liitle  weight,  the  arbiter  having  gone 
right.  In  such  a  case,  some  vdrj  singular  outrage  on  regula* 
lity  would  have  b«tcn  netessary  to  set  aiude  the  award  for  th« 
benefit  ot  the  guaraiittre  only— the  principal  party  coutinuiug 
liable  for  the  precise  amtiuut  fixed  as  thu  true  balsDoe^" 

The  defenders  reclaimed,  praying  for  decree  of  redue- 
tioQ  aud  absolvitor. 

Id  the  dificos^on  in  the  Inner-HooRe,  the  deiienders, 
passing  from  the  rest  of  their  record,  put  their  case  solely 
on  the  circuiDBtaQce,  that  the  arbiter  hud  held  mectingi 
and  commimLcated  with  8im  and  Grange,  who  had  been 
successively  masters  of  the  vessel  during  the  period  of 
Wilson's  ship's-husbandry,  in  reference  to  the  subject- 
matter  of  the  submission ;  and  Uiat  the  pursuers  ivere 
cognizant  of  these  communications,  and  were  made  aware 
beforehand  that  the  meeting  were  to  be  held,  while 
the  defenders  were  thronghont  altogether  ignorant  that 
any  such  meetings  or  oommonicationB  had  taken  place. 
With  regard  to  the  communicatioas  with  Grange,  refe- 
rence was  ma<le  by  the  defenders  to  letters  passing  be- 
tween the  arbiter  and  certain  other  persons,  (as  men- 
tioned by  the  Lord  President  below);  and,  in  regard  to 
Sim,  the  defenders  founded  ohiefly  on  the  following  letter 
from  the  arbiter  to  the  pnrsner  fiarr,  of  date  6tn  Jan. 
1848:— 

"  1  went  down  to  Saltcoat«  this  afternoon ,  and  had  an  hour's 
conversation  with  Captain  liiim,  and  mivle  an  appointment  iw 
meet  him  at  my  oflice  to-morrow  moniing.  Wk-  nine  o'i4<x'k  fut 
two  hours.  Hr.  Bankin  sdd  ha  woutil  write  you  to  day  to 
meet  here  on  Saturday  at  twelve,  whkh  appoiutmeut  1  will 
wait  on." 

The  defenders  /ifcadcd— The  rule  was  clear,  that 
any  px  parte  proceeding  whatever  would  annul  a  de- 
cree-arbitral. The  authorities- on  that  point,  were  de- 
ciaive — Heggie  v.  Stark,  1st  Feb.  lH2r>;  Dunmore  «. 
M'fntumer,  28th  Jan  183^;  Harvey  v.  Shelton,  13 
Law  J.  (Ch.)  p.  460;  7  Bcavao's  (Jh.  Ca.  p.  455; 
Dobson  V.  Brougham,  14  Law  J.  (Q.  B.)  p.  17; 
Hughes,  14  l*aw  J.  p.  139.  Now  the  statement  wsf, 
that  notice  that  the  arbiter  was  to  examine  these  two 
gentlemen  as  to  the  matters  at  issue,  was  given  to 
one  of  the  parties,  who  thus  had  au  opportunity  of 
being  present,  while  no  communication  of  the  kind  was 
made  to  the  other  party!  The  defenders  were  not  boui^ 
to  shew  that  there  was  any  error  in  the  decree-arbitral. 
The  defender  Barr,  iu  particular,  was  merely  a  cauti<mn, 
and  was  not  to  be  presumed  to  be  acquainted  vrith  tbe 
fects.  It  did  not  matter  whether  the  decree  was  right 
or  wrong.  If  the  decree  was  to  stand,  the  cautioner  was 
bound;  if  it  was  not  a  valid  decree,  the  cautioner  w»i 
freed,  whether  the  decision  of  the  arbiter  was  correct  or 
not.  The  only  question  for  the  Court  was,  whether  the 
defenders  had  substantiated  their  averments.  Now,  the 
avermenta  were  not  denied,  and  the  only  course  open  to 
the  Court  under  the-deciauns  quoted,  was  to  redaee  tl^ 
decree.  ITicre  was  no  allegation  of  viala  fides  on  the 
part  of  the  arbiter.  It  did  not  matter  that  no  injury  had 
resulted  to  Wiicon  from  his  oommuoications  with  these 
persons;  it  was  enough  that  he  had  held  eomuunM- 
tion  with  them  with  the  knowledge  of  the  pursuers,  and 
without  the  knowledge  of  the  delenders. 

Tbe  pimjueis  pkudcfl—'Vhe  defenders'  whtde  case  wtf 
now  reduced  to  this,  that  the  meetings  with  these  par- 
ties was  known  to  the  pursuers  beforehand,  and,  accon!- 
ing  to  the  def.  nders'  allegation,  were  not  known  to  thjem- 
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There  was  no  allegation,  however,  that  any  of  the  pur- 
suers were  present  at  anj  of  these  meotinga,  Now,  this 
was  not  a  branch  of  the  law  into  which  to  import 
the  principles  and  roles  of  the  law  of  England.  The 
principle  of  the  law  of  Scotland,  with  reference  to 
which  every  such  case  as  the  present  must  be  decided, 
was  to  be  found  in  the  Act  of  Regulations,  under  which, 
the  only  objection  can  be  made  to  a  decree-arbitral, 
except  excesa  of  power,  is  corruptioa.  That,  no  doubt, 
was  a  word  to  wluoh  avery  wide  interpretaUon  had  been 
^ven ;  but  it  had  never  been  carried  so  far  as  to  net  aside 
a.  decree-arbitral  on  a  mere  point  of  fonn.  Some  good 
uid  substantial  ground  of  reduction  is  always  necessary. 
The  case  of  Mitchell  v.  Cabdl  was  a  good  instance  of 
this,  where  there  had  been  palpable  misconduct  in  the 
mode  of  dealing  with  the  case,  and  that  was  held  to 
amount  to  corruption.  Here  there  was  no  averment  of 
bad  faith — no  allegation  of  theslightest  error  in  the  award. 
It  was  important,  too,  to  consider  the  nature  of  the  arbi- 
tration. It  was  not  as  to  a  question  of  fact  to  be  proved 
by  witnesses,  but  a  mere  settlMuent  of  accounts.  The 
arbiter  collected  the  accounts  and  vouchers,  and  explana- 
tions, from  whomaoevcT  he  could,  and  then  laid  the  re- 
sults before  the  parties.  What  persons  could  be  better 
quaHfied  to  ez{^n  the  accounts  than  the  captains  of 
the  veaeel  on  the  voyages  during  which  Wilson  was 
ship'a-hnsband, — and  thU,  it  would  appear,  was  all  with 
reference  to  which  the  arbiter  communicated  with 
them.  . 

Lord  Prttident. — I  do  not  tliink  the  pnrsaer  of  the  redupti'm 
has  made  out  A  <;ase  (or  reducing  the  Rwiird.  Several  of  the 
mattera  tnsisted  on  before  the  Lord  Ordtnarjr  are  now,  I  ander- 
Btand,  not  inaisted  on,  iind  tite  nnly  matt<>r8  now  before  us  rto 
the  meetings  of  the  arbiter  with  Oran^  and  Sim.  Mr.  Mon> 
creifTa  objection,  J  underaund.  ww,  that  one  of  the  parties  to 
the  arMtration  had  notice  of  theae  meetings,  and  miglit  Lave 
pooe  to  them,  and  tlut  tlie  otlier  party  hud  no  such  intimation, 
la  «uch  a  qoestion  as  the  present,  I  think  it  is  of  iiU[)ortance 
to  look  to  the  nature  of  the  reference.  It  was  not  a  refer(;ni.-e 
to  ascertain  «  matter  of  fact,  bat  to  settle  accounts  between 
the  parties.  Now,  as  to  the  communicntion  of  the  arbiter  with 
Orange,  H  Is  clear  that  it  had  reference  to  an  account  for  dis- 
buTMinents  paid  b/  Mr.  Wtlsoo  oo  aocount  nf  the  vessel,  dur- 
ing the  voyage  when  Grange  was  master  of  her.  On  Dec. 
184?,  there  is  a  letter  from  Mr.  Barr  to  tlie  arbiter,  wanting  the 
vouchers  "  dMrged  in  the  account  of  Messrs.  Wilson  and  Pruzer, 
Liverpool,  for  diaborsements  Ac  of  the  brig  '  Countess  of  Eglin- 
tOQ,'  when  on  the  vojage  firom  LiTerpooi  to  Calcutta.  Gbina," 
&c. ;  and  be  wants  them  that  he  may  "  go  over  tbem  with  Ctip. 
tain  Grange  previous  to  liis  sailing  fVom  Glasgow."  Tlie  arbi- 
ter, it  would  appear,  had  them  not,  and  lie  writes  to  Frazer  and 
Wilson  fiw  tbem ;  they  say  they  have  them  not,  having  given 
up  all  the  Counteu  of  Eglinton  papers  to  Mr.  Wilson  himself. 
Then,  on  SQth  Dec  1847,  there  is  a  letter  from  Grange  to  the 
arbiter  as  follows — "I  called  on  Uessrs.  Wilson  and  Frazer, 
and  asked  for  the  Calcutta  account-cnrrent,  but  It  is  not  to  be 
foand.  Mr.  'Sn.tet  tays  that  the  account  renderol  h  perfectly 
oorrect.  and  you  m«y  safely  close  with  it.  Tbia  is  likewise  my 
opinion  of  the  matter,  and  you  mar  rest  assured  that  all  partien 
concerned  will  lie  satisfied  with  tlits  decinion."  Su  that  Wilson 
in  point  of  fiict  gets  the  advantage  of  the  whole  of  his  dis- 
bursements in  that  account.  The  thnory  of  the  pursuer  is, 
that  tlieae  meetiogs  and  cnonuinicatioas  might  hove  been  dis- 
advantageooi  to  him,  but  these  with  Capt^a  Grange  we  see 
were  not  so.  The  same  principle  holds  with  regiud  to  the 
meeting  with  6im.  I  do  nut  tliink  the  getting  of  voucliers 
and  expUoations  fhHD  bini  as  to  the  time  daring  which  he  was 
captain  of  tb6  vessel,  any  ground  for  setting  aside  the  decree- 
atbtral.  1  quite  agree  with  the  argument  the  pursuer,  that 
it  Is  Dot  lor  him  to  estaUith  that  the  arbiter  has  gone  wrong. 
It  is  «oufh  for  him,  as  cautioner,  to  say  that  the  arbiter  Iios 
arrived  at  Us  oondnslon  hr  what  is  held  ta  law  as  corruption, 


and  he  can  t^Ve  the  hencSt  of  that  without  going  into  the  no- 
i-ottnttng  at  hI).  But,  tlien,  I  think  he  has  failed  in  making  out 
curniption.  So  that,  on  the  whole,  I  nm  Inclined  to  affirm  ttiis 
interlocutor, — though  I  cannot  quite  concur  in  the  second  flnd- 
ing  of  the  Lon]  Ordinary,  titat  tlie  amount  fixed  by  the  decree- 
arbitral  must  be  held  to  be  correct,  since  no  error  is  averred, 
and  proof  of  any  error  Is  declined,  I  am  not  disposed  to  re< 
cognize  that  as  a  groimd  fur  repelling  the  reasons  of  reduction, 
and  suataiiiing  the  suspensiou. 
Lord FiiUerton  concurred. 

Lord  Citninghame. — I  quite  ngree  in  the  general  conclusion. 
Indeed  I  had  entertained  an  opinion  in  fiivour  of  the  findings  of 
the  Lord  Onlinary  as  they  stand,  but  I  do  not  diffor  from  your 
Lordship,  if  it  shul  be  thought  better  to  alter  the  second  find- 
ing. At  the  same  time,  we  nre  not  to  be  underatood  as  relax- 
ing in  any  respect  the  rule,  that  no  arbiter  can  receive  proof 
(properly  so  called)  in  absence  of  either  of  the  parties.  Every 
sufh  car^  must  be  decided  teeundum  tubjeetam  materiam,  accord- 
ing to  its  own  circimiBiancei* ;  imtl  if  there  had  been  an  alle- 
gation of  witnesses,  as  to  disputed  facta,  having  been  examined 
behind  tlie  back  of  one  of  the  parties,  or  anything  of  that  kind, 
there  can  be  no  doubt  that  might  have  been  a  nerious  ot>jectlou 
to  the  validity  of  the  award.  But  the  matter  here  is  simply  an 
audit  nr  adjustment  of  ship's  accounts,  and  it  would  have  bet* ii 
superfluous  and  oppressive  for  the  arbiter  to  have  summoned 
formal  meetings  of  the  parties,  and  their  agents,  on  every  smiiU 
point  of  detail,  on  which  he  could  easily  get  information  by  in- 
quiry of  third  parties,  subject  to  tlie  ultimate  correction  of  tlie 
parties.  The  case  is  one  analognus  to  a  remit  to  an  iinditnr. 
I  am  not  prepared  to  say  that,  in  such  a  cnsc,  the  auditor  can 
take  no  step  without  having  the  parties  before  him,  and  cannot 
put  n  question  to  an  officer  of  court,  or  other  functionnry.  as  to 
what  is  a  proper  charge,  without  the  presence  of  the  partiei*. 
I  think  the  best  and  most  convenient  course  which  the  arbiter 
could  have  followed  in  this  case,  was  to  adjust  the  account  as 
he  best  could,  and  then  allow  each  party  to  make  what  ol^ra- 
tioos  lie  chose.  That  is  just  the  course  which  the  arbiter  seems 
to  have  followeil ;  he  gave  ample  time  and  notice  for  observa- 
tion before  iRsuing  his  award. 

Lord  leory. — I  am  quite  of  the  same  mind,  and  do  not  think 
it  necessary  to  repeat  the  same  grounds  of  decision.  I  8^^ee 
in  everything  your  Lordship  has  said,  including  the  expediency 
tif  withdrawing  the  second  dmling  in  the  int6rhx:Bt(»,  because, 
although  it  may  be  a  very  good  observation  on  the  evidence, 
it  is  put  here  as  a  reason  in  point  of  law. 

The  Oooit  pronotmoed  the  foIIowiDg  interlooutor 

*■  Becal  the  leoood  finding  in  the  Lord  Ordinary's  interlocu- 
tor tnbndtted  to  review,  as  unnecessary,  and  quoad  vUra  adhere 
to  that  ioteriocutor,  and  r^tase  the  note :  Find  additional  ez- 
peusei  due,"  tea. 

Lord  Ordinary,  Kobertson.— ^ef.  Lord  Adv,  (tngUa),  Pen- 
ney, J.  Campbell ;  Campbell  &  Smith,  Atjent:~AtL  Moucreif^ 
Uactorlaue;  J.  Leislimou,  Agent.— L.  CJfnb-<W.O.T.) 


I8th  November  1852. 
FiasT  Divisioit. 
Robert  Fbboosoh,  Pvrmur,  v.  Majob  Jaiui 
Ferouboh  and  otheiB,  Defenden. 
Entail — Fetters— Entail  Amendment  Act— Statute  11  and  12 
Tfct.  c.  86.  !i  48 —  Termt  of  a  detd  qf  entail,  in  reference  to  lohieh — ■ 
Held  that  tht  irritant  and  rttobitive  elaiuet  not  beitif  dulj/  applied 
to  th*  prohihilion  agaimt  aUering  the  order  of  raewiton,  the  enlatl 
viae  accordingly  dejecitve  ae  regarded  that  pmhibttion, — and,  thete- 
fore,  tiiat  it  teas  *o  in  regard  to  the  whole  other  prohibitione. 

This  was  an  action  of  declarator  to  have  it  found,  ia 
terms  of  the  Entail  Amendment  Act,  1 1  and  12  Vict, 
c.  36,  §  43,  that  the  entail  cmder  which  the  pursuer 
holds  the  lands  of  Raith,  being  defective  as  regained  the 
prohibition  against  altering  the  order  of  suooesuon,  was 
■0  in  r^;ard  to  all  the  prohibitions. 

The  prohilntory,  irritant  and  resolntive'cUtiflefl  of  the 
entul,  were  as  follows: — 

•*  That  it  shall  noways  Im  tawlbl  for  any  ot  the  saidlisirs  of 
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tailzie  dot  to  their  helis  who  shall  liare  the  right  of  Buocesslon 
Beverally  to  alter  or  infrioge  this  present  destination  and  tiulae, 
nor  the  order  and  course  of  succession  faerebr  appointed  nor 
to  give  grant  sel  or  alien  or  dispose  the  lands  barronys  and 
others  particularly  and  generally  above  disponed  or  any  part 
and  portion  thereof  either  irredeemably  or  under  reversion  or 
to  grant  woodsets  or  infeftraents  of  aDnualrente  forth  thereof 
or  to  affect  the  said  lands  with  any  servitudes  or  other  bur- 
thens or  to  let  tacks  for  any  loDgcr  time  thnn  nineteen  yean 
or  the  aetter'x  lifetime  la  bis  or  their  option  bnt  not  under  the 
nraal  and  true  rent  neither  shall  it  be  lawful  for  them  or  any 
of  them  DOT  in  theiror  either  of  their  powers  to  eontract  debts 
or  to  grant  any  sectirity  or  obligation  for  the  same  upon  which 
any  decree  of  adjudication  may  follow  nor  to  do  any  other  act 
or  deed  civil  or  criminal  whereby  the  said  lands  l>arronyB  and 
ethers  foresaid  or  any  part  thereof  may  be  adjudged  or  any 
other  manner  of  way  evicted  or  forfited  by  or  from  them  or 
either  of  them  or  by  which  the  order  of  eaccession  hereby  esta- 
blished may  any  way  be  hindered  or  altered  or  interrupted  in 
prejudice  of  tlie  said  Buccessioo  or  of  those  who  by  virtue  there- 
of shall  then  have  right  to  succeed  declaring  that  if  the  said 
heirs  of  tailzie  or  any  of  them  shall  contraveen  or  do  in  the 
contrary  hereof  either  by  disponing  the  estate  or  any  part 
thereof  by  contracting  of  debts  by  which  adjudications  may 
follow  ur  by  doixif  any  other  act  or  deed  civil  or  criminal 
whereby  the  said  estate  or  any  part  thereof  may  be  judged  or 
evicted  in  any  manner  of  way  These  and  in  either  of  these 
cases  the  said  debts  and  deed  and  all  and  every  one  of  them 
shall  not  only  become  ipio  facto  void  and  null  in  so  far  as  con- 
cerns the  lands  barronys  and  others  foresaid  bo  that  they  shall 
not  be  affected  therewith  in  prejudice  of  the  next  heirs,  who 
are  to  succeed  seeing  thete  presents  an  made  with  the  provi- 
rions  abOTe  spedfied  and  otberwiso,  but  also  the  contra- 
Teener  shall  ammitt  and  lose  all  right  and  title  to  the  sd  lands 
barronys  and  others  above  expressed  and  devolve  and  apper- 
tuQ  and  belong  unto  the  person  who  shall  be  next  heir  and 
have  right  to  succeed  by  virtue  hereof  free  from  all  such  debts 
contracted  and  deeds  done  or  committed  by  the  contraveenem, 
and  1&  whose  favours  the  oODtraveencrs  shall  be  obliged  to 
denude  in  manner  fores'  and  be  lawful  for  the  person  having 
right  to  succeed  to  obtaind  decreetx  of  declarator  upon  the 
sd  contravecner  declaring  and  adjudging  the  lands  barronys 
and  otben  above  mentioned  to  belong  to  him  or  her  and  dis- 
cerning and  ordaining  the  supperiors  to  infeft  him  or  her 
therein  or  otherways  to  obtain  him  or  herself  served  retornd 
lafeft  and  seized  in  the  same  as  heir  to  the  person  that  died 
Int  vest  and  seised  therein  before  the  cootraTention  In  respect 
the  oontraveeoers  right  will  be  reserved  and  extinct  from  the 
time  of  the  contravention  or  to  use  in  bis  or  hei  option  any 
other  or  fiarmai  way  for  estabUidiing  the  right  Uiereof  in  txis  or 
her  persoQ." 

The  pvmaer  pleaded,  that  whUe  thwe  wta  s  pro- 
Idfaition  against  altering  the  order  of  succession,  there 
vas  nothing  in  the  irritant  and  resolutive  clanses  appli- 
cable to  that  prohibition,  atul,  therefore,  that  the  entul 
was  invalid. 

The  Lord  Ordinary,  on  20th  July  I860,  decerned  in 

terms  of  the  libel. 
Tlifi  defenders  reclumed. 

Lord  Ivory. — In  ciUes  of  this  kind,  it  has  sometimes  been 
argued  that  the  prohihitioa  against  altering  the  order  of  suc- 
cession does  not  requin  an  irritant  and  resolutive  clause. 

Dmda»  for  pursuer — In  Dick  Oanyngham,  &th  Mareh 
1852,  it  was  decided  that  a  prohibition  of  this  sort  re- 
quired, like  the  others,  an  irritant  and  resolutive  clause. 
The  argument  was,  that  a  (vohibition  against  altering 
the  order  of  succession,  being  a  prohibition  agunat  a 
merely  gratuitous  act,  was  soffii^ilj  fenced  bj  the 
nmple  prohibition. 

Lord  .fWZrrton.— 8at  an  alteration  of  the  order  of  snccesidon* 
is  not  always,  nor  necessarily,  gratuitous. 

Lord  Prmdent. — Certainly  not; — take,  for  instance,  the  case 
of  aceatiaot  of  marriage.  And  that  is  tbetroo  answer,  in  point 
of  law,  to  the  argument  alluded  to  by  Lord  Ivory.  In  order 
tp  com«  within  the  provisions  of  Uw  Satail  Ameodment  Act, 


the  entul  must  be  defective.  If  defective  with  regard  to  any 
one  matter.  It  is  defective  altogether.  Now,  I  think  the  pre- 
sent case  falls  within  the  rule  of  cases  already  decided.  The 
prohibitory  clause  enumerates  four  matters  whieh  are  pro- 
hibited, but  of  these  four,  three  only  are  enumerated  in  the 
irritant  clause,  and  the  first  thing  prohibited,  the  altering  of 
the  order  of  succession,  is  omitted  altogether.  I  cannot  there- 
fore look  on  this  as  other  than  a  defective  irritant  clause.  It 

goes  on  the  principle  of  enumerating  all  the  things  enumerated 
1  the  piohibitory  clause,  and  does  not  entunerate  them  aU. 

Adhere. 

Lord  OrdSnary,  Wood— ilet  Dmadas;  Dondas  and  Wilson, 
CJS.  AgeaU.—AU.  Haitland;  Maok«y  and  Howie,  W.B.  ilpMfa 
W.  <7fe*.-<W.G.T.) 


mk  Stnmber  1852. 
Tkcid  Coumr — Skoohd  Dmsioii. 

The  Heritoss  of  the  Parish  or  £bb<»i  v. 
Lord  Kiitnaird,  Competing. 
Teindt — Loealiiy — Free  Teind — Interlocutor,  Conttructioa  of 
— ImthecoKttt  of  lhr€€  mccwivt  proctttea  of  oMifWkaUutuM  a»4 
locality,  the  inereaud  ttiptnd  was,  by  interim  seA«ste>,  loealted 
mpoH  tkg  htritor*  as  tuning  acquired,  or  ietMM  etmrm  ^  ««• 
fNtruy,  htritaU*  rtgkt*  It  tkw  teimd$.  inb  isst  ^  ikm 
augwteHMions  «ms  dated  «■  1639.  A  1845,  it  wot  dueovertd 
that  ome  of  the  heritort  had  not  aeqtdred  any  heritabla  right  to 
hit  teindt,  but  that  they  were  itillfree  teimde  in  the  hands  ef 
the  titular,  and  ao  Hable  to  be  loealled  wpon  primo  loco.  £t 
1847.  this  heritor  obtained  from  the  titular  a  eonmeyamee  of 
his  teindt,  the  term  qf  entry  being  1799,  the  date  the  first  «f 
the  three  augmentations.  He  then  contended  that  the  interim 
schemes  ought  to  be  adjusted  as  ^f  his  Heritable  right  W 
exiidedfrom  the  first.  The  Court  held,  that  the  ditftosHion 
having  beem  obtained  pendeote  proceisu,  w«s  unatmiiing  to 
prevent  (is  teindt  ta  austfioa  fiim  being  dealt  with  ma  Jht 
tmmd  is  Ike  kmub  o/Oe  liitdar  during  the  period  wiiek  htd 
elapsed  stwe  the  year  1790,  and  that  it  could  receive  ^0tft 
ouhf  from  its  date,  in  1847 — Held,  upon  eonstnetiom  iff  liw 
Ju^ment,  that  in  framtng  the  final  seheaus  witk  r^erestee  t» 
the  three  augmentations,  the  heritor  in  quealion  vmt  only  la  be 
loealled  on  pari  psssu  with  the  other  heritere  heldiag  kerileble 
rights  to  their  lehdtfiom  and  after  the  dsCs  ^Ae  ditoesifMi 
of  1847. 

Sequel  of  case  reported  ante,  vol.  xxii.  p.  555. 

A  ^nesdon  arose  between  the  parties  as  to  the  oob- 
stracbon  of  the  former  jndgment,  the  Temd  Cleak  hav- 
ing prepared  rectified  schemes  of  locality  with  reference 
to  the  three  augmentations,  (all  of  which  had  previou^y 
stood  OD  interim  aohemes),  uui  by  which  notified  Bcheims 
Lord  Kimuurdls  hmds  woe  to  be  loealled  upon  as  if  he 
had  held  no  heritaMe  r^t,  not  oidy  for  the  period 
preceding  1847,  but  after  that  date  in  all  time  coming. 

It  was  deeded  by  Liurd  Kinnaord,  that  the  proposed 
allocation  was  inconsistent  with  the  judgment  of  tho 
Court,  and  that  the  efiect  of  it  was  to  deprive  his  Lord- 
B^ip  of  any  benefit  from  his  heritable  laght. 

Tlie  Lord  Ordinary  r^wited  the  case  on  olgoetunu  and 
answers. 

Madceime  for  Lord  Kinnaird — Mj  understanding  of 
yonr  Lordships'  judgment  is  this : — It  determines,  that 
till  184:7  there  was  no  heritable  right,  and  that  till  Uut 
date  Lord  Kinnaird  mnsfc  be  located  jsaan  primo  loa, 
and  repay  the  beriton  the  excess  of  sUpend  which 
th^  had  been  made  to  pay  in  conaeqneace  of  his  hanog 
been  loealled  upon  pari  jNustf.  That »  for  the  past.  But 
in  reference  to  the  future,  from  and  after  1847,  when 
the  heritable  right  is  to  lecdve  efiect,  then  all  ai^neo- 
tations  are  to  be  loealled  upon  Lord  Kinnairdlj^r*  jnush. 

Lord  Juttice-Cbrk, — ^That  is  my  ondentandiag. 


IN  THE  COURT  OF  SESSION,  &o. 
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The  Court  proaoimeed  the  following  interlocutor  : — 
"Find  that,  according  to  the  tme  meaning  and  coQBtraction 
flftbe  interlocutor  of  the  Couit  ofl2th  July  ]8&0,  in  ths  final 
Kbeme  or  BchemeB  of  locality  nofr  to  be  made  up,  effect  is  to 
be  given  to  the  disposition  In  faToor  of  Lord  Kinn^rd  as  put- 
ting bim  on  an  oqoal  foottug  with  other  heritors  having  an 
heritable  r^t  to  thdr  telnds,  in  r^rd  to  sTcry  portion  of 
itipend  due  and  payable  firom  and  after  the  date  of  aald  ^apo- 
rition,  whether  mch  portions  of  Htipend  are  payable  under  one 
aogmeniation  or  under  another,  and  in  respect  that  there 
has  been  no  formal  scheme  of  locality  under  any  of  the  aug- 
moitatioiis :  FiodtbatLonlKinoairdUtohaveequatbvnofit, 
in  lavect  tit  his  heritehle  right  to  his  teinds,  as  to  all  porUoni 
whatsoever  of  the  stipend  arising  and  becondng  due  after  the 
date  of  his  said  disponition,  exactly  as  if  the  whole  auj^mcoted 
stipend  had  been  awarded  at  one  time,  and  at  the  date  of  said 
dtqxMMon,  and  that  without  regard  to  the  payraente  which, 
eo  a  state  aa  to  prior  yean,  be  doe  bj  Mtd  Sfuiaird  to 
empajring  heritora." 

lard  Ortmarp.  Oowan.— Jbr  f^miRoft  AgnU^  PatUson  ;  J.  a. 
Hoi^rk.  W.S.  AaenL—f  tr  Lord  KmnumL  llackenaie ;  H.  D. 
Bm,  W.S.  lUad  (M— (VA.) 


im  November  18S2. 
Fixsc  DfTUioir. 

Alkxander  Campbkll,  Purmer,  v.  Albxaitobe  Camp- 
bell and  others,  (Cajnpbell's  Trustees),  Defenden. 
Traat — Construction — Deed — The  tnuiui  appointed  mdrr  a  tet- 
danoit,  by  which  dm  trmUrmade  ooer  to  them  hit  whole  property, 
herUable  and  moiwofrlf,  wtri  direeted,  t^er  paj/ment  of  debit  and 
proemont,  to  tnvett  anj/  midtte  of  money  that  might  remain,  in 
the  fmrtAau  of   miA  landi  or  other  heritaffee  ae  may  be  moH  eon- 
mdmU  or  conHgmue  to  th$  reit  c/  the  ettate,"  ojtd,  after  "  the 
wMo  atha-  pwpotet  of  the  tnist"  had  been  "fully  implemented," 
Is  matte  s  Oria  eUtml  of  tho  whole  land*,  inelading  *■  tacA  other 
faadf  oiuf  heritayee  ae  may  haoe  been  purehated  bj/  my  taid  true- 
tett  fa  mtmnerforteaid,"  infaooar  ef  the  Iru^a'e  eldtet  ton.  After 
Iks  wMf  ptker  purpotu  of  iht  trud  imi  bten  impkmatted,  there 
«ss  •  Aa&SMa  <(fa  eompantively  email  turn  iff  money,  which  for 
moend  pern  remained  in  the  kande  of  the  tnuteee  uninvested,  in 
emeequeaa  of  thar  being  unable  to  find  any  lands  or  other  heri- 
tmfft*  for  aale,  lying  eoaventeat  or  contiguous  to  the  rest  of  the 
sMoM,  of  talk  moderate  voSm  as  the  amount  of  ths  residue — Cir- 
eumttmm  fa  wAtcA,  although  the  tetUemeHt^  in  wordt,  authoriaid 
Ute  menHom  only  <^  ome  deed  of  entaU,  and  that  only  after  all  the 
pmpumt  ofthotmet,  invading  the  iiwetmaU  of  the  residue,  had 
men  implmaitedt  the  Court  proaouneed  decree  at  the  instatice  of  the 
trutlm'e  eldest  eon,  ordaining  the  trutUet  to  acteute  in  hit  favour 
«  ditposiUon  and  deed  of  en/ail  of  the  lands  in  their  hands,  he  ^t- 
eimging  them  to  far,  under  reservation  of  th^  rights  of  all  parliet 
in  regard  to  the  unitwetted  reeidue. 
The  late  Gteneral  Alexander  Campbell  of  Slonzie, 
proprietor  in  fee-dmple  of  the  estates  of  Inverawe  and 
ICilinun,  executed  a  deed  of  settlement,  b;  which  he 
dSmoned  to  the  defenders,  as  trustees,  his  whole  heri- 
fcnie  and  moveable  estate,  for  the  payment  of  debts  and 
certain  {nrovisions  and  annuities,  power  beinp  given  them 
to  sell  Bueh  parts  of  the  lands  as  th^  might  confer 
idfiiiUe,  l&e  {nice  to  be  Vffplkd  as  above.   The  trus- 
ten  vere  further  directed — 

''SfSmo,  In  the  event  that,  either  from  the  sale  of  lands,  or 
BtM  the  proceeds  of  my  personal  estate,  my  said  trtietecs  shall 
hs*>  nalued  a  greater  sum  of  money  than  shall  be  required 
tat  tba  dbcbatge  of  the  foresaid  debts  and  provisions,  so  that 
(fcsiB  sl^Il  remain  in  their  hands  a  clear  balance  after  imple- 
I— iHug  the  whole  purposes  of  this  trust,  and  ddEraoriug  the 
vMe  ■wif^t"  inonrred  In  the  management  thereo'',  th«n  tliey 
bt  Muid  and  obliged  to  invest  the  said  clear  balance  in 
4l»  infuse  of  mch  lands  or  other  beritafraa  as  may  be  most 
grifi^sat  or  oontiguons  to  the  rest  of 'the  estate,  and  they 
■Uf  4MBflete  ^tles  to  tbe  samu  in  their  own  persons ;  but  in 
4M|||lllt»*i'd  clear  balance  shall  not  exceed  the  mm  of 
MlAidfa^  ttan  my  said  trustees  shall  either  pay  over  the 


saroe  to  the  heir  entitled  to  succeed  as  after  mentioned,  or 
shall,  in  tlieir  option,  expend  the  same  iu  buildings,  fences,  or 

other  improvements  on  the  said  estates  Okavo,  That 

when  my  said  trustees  shall  have  paid  and  disohaiged  my 
whole  debts  and  obligations  as  aforemd,  and  shall  have  made 
payment  of  tbe  said  legacies  and  provisions,  except!  ng  only 
SDch  annuities  as  may  he  still  current  at  the  time,  and  diaU 
have  folly  implemented  and  fulfilled  tbe  whole  other  purposes 
of  the  present  trust,  then  they  shall  be  bound  and  obligMl,  as 
by  acceptance  hereof  they  bind  and  oblige  themselves,  to 
make  and  execute  a  valid  and  effectual  disposition  and  deed 
of  strict  entail,  whereby  they  shall  dispone,  convey  and  make 
ovw,  to  and  in  favour  of  the  said  Alexander  Osmpboll,  my 
eldest  son,'  &c.  "  All  and  whole  tbe  lands  and  estates  be- 
fore mentioned,  at  least  such  part  thereof  as  shall  be  then 
unsold,  together  with  such  other  lands  and  heritages  as  may 
have  been  purchased  by  my  si^d  trustees  in  manner  foresaid ; 
....  declaring  that  the  said  dispodtion  and  deed  of  entail 
shall  be  granted  under  tbe  burden  of  snch  annuities  as  shall 
be  current  at  the  time,  and  the  said  annuities  shall  bu  made 
real  burdens  on  tbe  said  lands  and  estate." 

The  present  was  a  summons  at  the  instanco  of  the 
troster's  eldest  son,  which  set  forth — 

"That  under  the  trust-management  already  had,  the  tms* 
tees  have  realized  the  troster's  whole  personal  estate,  and  have 
sold  portions  of  the  said  hoitable  estate^  and  paid  off  there- 
with the  whole  of  tbe  truster's  debts  and  provlslonB  to  younger 
children,  so  that,  with  the  exception  of  cnrrcut  annultiins, 
(which  the  truster  directs  to  be  made  real  burdens  in  the  eO" 
tail  to  be  executed  by  his  trustees),  all  the  obligations  due  by 
bim  have  been  implemented  ;  and  after  discharging  these, 
there  now  remain  vested  in  tbe  persons  of  the  trustees  tbe 
foresaid  lands  and  estate  (with  ttu  exception  of  the  portion 
sold),  and  a  balance  In  mon^  of  about  £8600,  to  he  invested 
as  aforesaid  In  the  purchase  of  lands  or  other  heritAKflA  con- 
venlent  and  contiguous  to  the  rest  of  tbe  estate  :  That  this 
balance  of  about  £3500  has  remuned  uninvested  in  the  hands 
of  tbe  trustees  for  aeTecal  years  past,  and  this  In  consequence, 
as  they  state,  and  as  tbe  pursuer  believes,  of  their  baving 
been  unable  to  find  any  lands  or  other  heritages  for  sale,  lying 
convenient  or  contiguous  to  the  rest  of  the  estate,  and  of  such 
moderate  extent  and  value  as  the'  foresaid  balance  would  en- 
able them  to  acquire ;  and  il  does  not  ftp|>ear  that  an  oppor- 
tunity of  midcing  snob  a  purchase  Is  Hkuly  to  oocur  within 
any  defluite  period." 

The  summons  conduded  to  have  it  found  and  de- 
dared — 

"  that  the  defenders  are  bonnd  to  execute  an  entail  of  thA 
lands  and  estates  now  vested  in  their  persons  as  trustees,  in 
&vour  of  the  pursuer,  and  of  the  heirs  substituted  to  him,  in 
terms  of  the  foresiud  trust-deed,  tbo  pursuer  at  tbe  same  time 
executing  in  their  favour  an  ample  discharge  of  all  their  act- 
ings and  intromissions  with  regard  to  the  trust,  reserving  his 
rights,  and  the  rights  of  all  parties,  as  regards  the  foresaid  un- 
invested balance  of  the  trust-funds :  And  it  being  so  found 
and  declared,  ttie  said  defenders  ought  and  should  be  de- 
cerned and  (vditined  to  execute  sudi  deed  of  entail  aocor> 
dingly," 

The  trustees, — admitting  the  statements  of  the  sum- 
mons, and  averring  tl^ir  wuUngness,  should  it  be  deomed 
by  the  Court  consistent  with  the  directions  of  the  deed, 
that  they  should  denude  of  the  trust-estate,  and  execute 
the  partial  entail,  &o.  as  concluded  for, — ^pleaded,  that, 
by  tho  settlement,  no  power  was  conferred  upon  them 
to  esecute  more  than  one  deed  of  entail,  or  to  execute 
any  such  deed  except  at  the  termination  of  the  trust, 
after  the  whole  of  the  truster's  directions  bad  been 
implemented.  The  trost-deed  did  not  contemplate  that, 
after  the  ezeoatknt  of  the  entail  appointed  to  be  exe- 
cuted, there  should  remain  in  the  trostee^  hands  trust- 
funds  to  be  invested  in  the  purchase  ot-^ds, — ^wbioh 
would  be  the  result  were  ^it$@^>l9^^:J^)PI@l|^P^ 
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.  Thb  Lord  OrdinaTy,  on  20th  July  1B50,  deoenied  ia 
terras  of  tbe  libel,  addli^;  the  fullo^ng-^ 

"  yat«.-^The  Ltird  OnlliMry  cannot  donlit  that,  In  the  pre- 
sent circuDifltancofl  of  tlti*  triwt.  the  defender*  tnsy  rensoDablf 
be  reqnirt'd  to  denude  to  the  extent  concluded  for  {q  tbe  aum- 
monn.  Tbev  admit  that  the  whole  pnrpofles  of  the  tmst  are 
fuIflUed,  with  the  exception  of  the  teveath  and  tighth,  which  re- 
quire tb«  tmfitew  (1.)  to  invest  any  reiidue  of  tbe  fnndf  in  tbdr 
hands,  prodded  tlie  mm  shall  exceed.  £500  Bt«rUI^^  In  Mw 
pAchaM  of  'snob  lands  or  ottier  heritages  as  may  be  raost 
conveoieot  or  contiguous  to  the  rest  of  the  ootale,  and  tber 
shaU-oomplete  titlento  the  same  in  thdr  own  persons.'  And, 
(2.)  after  the  other  purpoara  of  tbe  trust  have  been  *  foUy  im. 
plemented,'  to  exeoite  a  strict.  ent^I  of  tbe  whole  lands,  in- 
clwltng  '  such  other  landK  and  herltofcefl  as  may  have  been  pnr- 
obased  by  my  mid  tmBtees  In  manner  foresaid.'  No  donbt 
tbe  troBter,  anticipatiofr  no  diffionltv  in  tbe  luTeHment  of  ttie 
reridue  of  bis  trottt-fands,  oontemplated,  in  «Mri/«,  the  execu- 
tion of  one  deed  of  entail,  but  tliis  does  not  oeceMarily  imply 
an  intention  indrfiuitely  to  postpone  the  entailinit  of  the  great 
bulk  of  the  estate.and  the  conveyance  of  the  same  to  the  pur- 
suer, becanse  the  trustees  have  lieen  unaUe,  within  any  rea- 
sonable time,  to  invest  the  InconddemUe  baUnoe  of  £8fiOO 
left  in  tbdi  hands,  in  tbe  pnFcbase  of  lands  to  Iw  in«;Inded.lii 
the  entail.  On  the  contrary,  it  acema  much  more  in  accor> 
dance  with  the  general  obji'Ct  and  purposes  of  tbe  trust,  and 
with  what  may  ^irly  be  prc-suniud  t-o  have  been  the  intention 
of  the  grantcr,  that  his  truuteee,  in  the  peculiar  ciruumgtances 
in  which  tbe  tnist  is  now  placed,  should  denude  to  the  effect 
reqidied  bj  the  pnrsuer,  and  on  this  gronnd  tbe  I^ord  Ordi- 
nary ban  bad  no  difficulty  in  declaring  and  decerning  in  terms 
of  the  conclnsions  of  the  libei" 

Tho  defenders  reclumed. 

Lord  FuUrrtom. — The  Court  gives  relief  of  this  kind  every 
dny — as,  for  instance,  in  the  case  of  annuities — and  I  thiuK 
we  should  follow  tbe  same  course  here. 

Lord  Cuningh/nns. — ^Tbe  proceeding  lit  for  the  benefit  of  tho 
estate — and  tlie  trustees  may  erentoally  lie  able  to  tnTOwt  tbe 
balance  In  their  boads  In  anj  windfall  which  may  beimfter 
come  in  their  way. 

l/ord  leory. — I  concur.  Tbe  case  to  which  Lord  Fnllerton 
refers,  shews  that  the  Court  has  the  power  to  interfere,  and  is 
in  the  practice  of  Interfering,  as  it  is  here  asked  to  do,  where 
there  is  no  legal  or  equitable  interest  to  be  aSected  by  such  in- 
teiferencei  In  tlie  case  of  annuities,  the  Court  has  antidpateil 
tbe  period  at  which,  by  tlie  strict  words  of  tbe  deed,  tbe  an- 
nuity was  due,  and  has  put  the  matter  on  a  footing  more  sub- 
stantially in  accordance  with  t>ie  intention  of  parties.  Here 
we  have  a  deed  which,  in  Itself,  is  not  very  clearly  expressed, 
but  one  can  see  what  was  tbe  testator's  purpose.  What  we  are 
entitled  to  proceed  on  is  this,  that  the  time  has  arrived  when, 
according  to  the  intention  of  the  testator,  the  fond  was  to  be 
invested.  There  U  a  difiSculty  in  the  way  of  investine.  but 
we  must  (clve  effect  to  the  intention  of  tbe  testator  so  far  a^ 
practicable.  If  it  appeared  tiiat  the  interest  of  any  other  per- 
son would  be  injured,  that  would  be  a  different  matter.  No 
such  objection  being  stated,  it  is  onr  duty  to  give  efibot  to  the 
intentions  of  the  testator  so  far  as  possible. 

Lord  Preiideta. — I  also  concur.  We  must  look  to  the  trae 
meaninfr  of  tho  testator  In  executing  this  deed,  but  at  tbe 
same  time  must  not  do  violence  to  any  of  the  expresBions  in 
it.  It  appears  to  me  that  the  time  for  investment  has  arrived — 
the  period  when  the  testator  intended  that  bis  son  should  set 
the  estate.  It  may  be  that  the  trustees  were  acting  with  grt-at 
wisdom.  There  is  a  possibility  of  Investing,  but  It  Is  doubted 
whether  it  be  comi>etent  to  do  so ;  and  tbe  qnestlon  which  we 
have  to  coDE<ider  is,  whether.in  consequence  of  this  expression, 
"adei'd  ofentuil,"  the  trustees  are  bound  to  delay  till  tlwy  can 
embrace  the  whole  entailed  estates  in  one  deed.  1  think  it  is 
OM  ent^,  wlietheroontained  in  one  deed  or  in  two ;  and  there- 
fore 1  do  not  think  we  are  doing  violeoce  to  tbe  subftance  of 
tbe  de<>d.  nnr  sning  farther  than  the  Court  has  gone  in  other 
Osges,  in  afBnning  the  Lord  Ordinarjr's  Interlocutor. 

Adhere, 

Lord  Ordinary^  Dnndronnao^^ef.  SoLOen.  (Neaves),  Boss ; 
Bobert  Haldane,  WA  Agni^AU.  O.  Bell,  Tonng :  Davidion 
and  Syne,  W.tl.  AtmU.—^f ,  Cbrt  — (W.a.T.) 


I9th  Novtmba  1862. 

Sbcoioi  DlTIStO«. 

Maroaskt  BoacH  or  Ballinteh,  Pttrtuer,  v.  Richabd 

CoKNON  and  others,  Ikfendtn. 
Dmnlrile— DiliKenee — Bill  of  Exchange — A  party  aaepttd  a 
hiH  addreued  to  him       **  Mptmnur  hi  Aberdaen."  and  pay- 

-  ffUt  at  a  bank  thtre.  DiHgenet  was  dirnt  vpam  tlu  Uff.  nd 
the  ekargt  leat  left  at  the  homae  e/*  the  aeetpitor't  father  it 
Abtrdeen,  where  the  acceptor  ustta/^  reuded  when  in  thit 
trnon.  A  reduction  of  the  diligence  having  been  raited  am 
Me  ground  that,  at  the  date  of  the  charge,  the  debtor  had  no 
proper  residence  or  domicile  in  Aberdeen — Held  that  in  the 
cireumttancet,  there  was  a  tuffieient  rendeaee  or  domicile  ptovtd 
to  tuntain  the  diligence  oa  valid. 

This  was  a  rednotion  of  diligence,  upon  which  Wil- 
liam I^eask,  00  whose  estate  the  defender  Connon  was 
tnuttee,  had  been  rendered  bankrupt. 

There  was  at  the  same  time  Mnding  a  redaction  at 
the  defenders'  instance  of  a  deed  gnuSed  l>y  the  buk- 
mpt  to  the  pnmier. 

The  dOigence  under  reduction  proceeded  on  tlie  Al- 
lowing IhU  granted  by  tiie  bankrupt: — 

-  £125.  Aier^,  29/A  MarA  1846. 

"  Fi  ve  months  after  date,  pay  to  our  order  at  tbe  bank  nffice 
here,  £1 25  sterling,  nine  In  advanoes  tm  schooner  'True  Blu* 
of  Al>erdven.  Riohau)  Conaoit  &  Co. 

"  Captiin  William  Leask.  Wiuuv  Iaak. 

shipowner.  Aberdeen." 
(Indorsed  on  the  Iwck  thus) — "Richard  C<moon  ft  Oa" 

The  charge  on  the  bill  had  been  left  at  the  house  of 
the  debtor's  father  in  Bannemull  Street,  Aberdeen;  and 
the  i^ason  of  redaction  under  discusnon  was,  that  at  the 
date  of  the  diligence,  the  debtor  had  m  proper  reiideiioa 
or  dcHnidle  in  Aber^ea. 

The  Lord  Ordinary  reported  the  case. 

T\m  Court  allowed  a  proof.  The  material  dlCUlB' 
stances  are  stated  in  the  0|Hnioii  deHvered  hj  tbe  Lord 
Jostice -Clerk. 

At  advising, 

Lord  Jmtiee.Clerk.— The  gronnd  of  redncUon  Is  thfs  >-Wn- 
liam  Leask,  the  bankrupt,  left  Scotland  In  1846^  and  did  not 
return  till  Decemlwr  184B,  when  tbfe  execation  of  cbnrge  wss 
returned  imiainst  him.  And  after  making  np  this  lot^n-conl, 
the  plea  still  Is,  that  Willinm  Leask  Is  not  a  domiciled  ScotS' 
man — that  be  had  no  residence  in  Aberdeen  in  December 
1846  —  and,  foDSequentiy,  that  the  dtligenoe  done  agaistt 
him  at  that  time  aiHl  on  that  footing  Is  Inefftetnal  and  in^ 
Now,  that  tMs  man  was  a  domiciled  Scotsman,  caiiaot,  I  Ibiu, 
he  doubted.  His  father's  residence  is  in  Aberdeen.  His  p^^ 
fesrion  Is  that  of  a  mariner,  and  as  such  he  sailed  in  vessels 
sometimes  belonging  to  people  in  Alwrdeen,  and  sometimes  in 
Tcnelx  beloniring  to  other  portsentirdy.  He  left  bis  auwentkie- 
ship  when  a  Imy  to  gu  to  sea,  and  he  appears  to  have  risen  in  bh 
calling,  and  to  have  become  master  of  one.  If  not  two  vead*. 
In  tbe  course  of  bis  badness  be  gntots  varions  bills,  one  of 
which  Is  dated  Aberileen,  28th  March  1840,  and  bears  the  ad- 
dress of  "  Qaptain  Wllliatn  Leask,  shipowner,  Aberdeen,"  and 
is  made  payable  at  a  bank  in  AI>erdeeQ.  This  bill  Is  digned 
by  him.  At  that  time  he  was  a  shipowner  in  Alierdeen,  and 
WAS  entered  as  such  in  tbe  books  of  that  port  Up  to  thst 
time  he  bad  not  acquired  any  other  domicile ;  and  he  cor- 
rectly designates  hlnuel(  both  in  fact  and  in  law.  as  a  dilp- 
owner  in  Aberdeen.  Aberdeen  is  the  place  where  be  is  to  be 
found  to  fulfil  tbe  obligations  he  has  Incurred ;  It  is  tbers  that 
the  bill  is  to  be  protested  and  to  be  paid  ;  and  the  bolder  of  it 
is  entitled  to  seek  him  out  there. 

Be  is  absent  for  some  time ;  bis  vessel  is  lost  on  the  odb4  of 
America.  Be  had  married  before  proceeding  on  tills  veysge, 
left  bis  wife  with  her  friends  in  England,  and,  on  Us  letnm, 
naturally  went  to  his  wife.  She  had  gone  to  AberdeM  to  Us 
friends.  He  arrives  In  Aberdeen— joins  his  wife  in  bis  fUbsi^ 
bonse-^  not  very  Ions  Uiera,  and  ti3&a«  Jfldoi^totA 
however,  he  never  rembW^lO^WMWH      «tth  Ik 
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%lfB.  Tbti  Mil  Mb  (hw.  t>  protMRti^cl,  and  a  charge  then  fiills 
to  b«  fdven.  That  ctiatKe  is  left  Ht  biit  (atber's  hotM  in  Ban- 
neruiill  Ktre^t  of  AI)erdccD.  All  tbtii  wax  done  Id  regard  to 
«  bill  acceptwl  hy  him  payabla  in  Abtitd«eii,  wherp  he  was 
hound  t<>  be  to  par  the  Mli,  and  where  he  wat  accordiagly. 
Can  it  be  saM  that  thb  to  not  mffidwit  citation  t  I  think  the 
chaqtr  waRvalidlyi-xei.-iitcdaiiait]tt  the  debtATtand  that  thf re  to 
not  even  a  prima  faae  case  In  ^roar  of  thto  groaud  ot'  redaction. 

The  other  Judges  conourrod. 

Reason  of  redudion  repelled. 

Lord  OrrHnarv.  WnM  ~Aei.  Lord  Adv.  (Inglls),  Monorelff, 
LoiTRii ;  Jaii'i«  Marxhii)),  S  S.O.  Agmi. — AH.  tVan,  Shaod; 
Shand  aud  Farqiihur,  W.S.  Agents  —K.  Cl^k  ~F.H.) 


20th.  November  1862, 
FiasT  DiTuioif. 
The  Itev.  It.  tt,.  Uak,  Pumier.  v.  The  Bev.  Walteb 

VspentMi  — Slander— Dam^ue,  Nominal— Jory  CaiiM~-PAc 
gtHenU  ruk  it,  that  in  an  Wtoa  tff  damaga  raited  for  riniKeatio* 
of  tkarae-er,  nominal  damagu  tarry  wyMMt  OireMmtUauet  im 
which — Ridt  appK^ 

See  atiUj  vol.  xxir.  p.  661. 

This  was  an  aotioa  of  dunages  fwalandor,  whioh  vent 
to  trial  on  the  foUowuig  iaaae:^ — 

"  Wbrther.  on  or  about  IStli  Noremlwr  1851,  at  s  meeting 
of  the  parochial  board  of  Arondale  held  In  th<*townof  Htrath* 
nv'.-n ,  and  In  the  prenence  and  h^arlnfr  of  WIIHam  Semple, 
Riq.  «if  Ovvrtmin,  Jaini:8  Klemtng,  farmvr,  Galtowti  Hill,  Jamen 
Millar,  E!<(|  of  Syde,  Williaia  Falcrson,  refiiding  in  Scrathavcn, 
and  William  Oi-bbie,  writer  thur*-,  or  one  or  more  of  thitm,  the 
<lffender  did  AtWly  and  calnnmionitly  aay  that  the  pnraner  bad 
itL'ted  a  mean,  dlriionest  and  despicable  piirt,  in  refertmce  to  a 
certain  sum  of  money ;  ortued  wcrdii  of  the  Hke  meaning  and 
Import,  of  and  concerning  the  pnraacr,  to  the  loae,  injury,  and 
datnage  of  the  puistier. — Damages  laid  at  £200." 

The  jury  returned  a  verdict  for  the  pursoer — damages 
one  farUtiDg. 

The  pursuer  now  moved  to  be  found  entitled  to  ez- 
penees. 

Scliciior-GeMralj  for  defender,  <^eded — Tho  ques- 
tion was  one  for  the  discretion  of  the  Court,  under 
the  direction  of  the  presiding  Judge.  Here  the  defender 
Rtated  all  along  that  he  had  no  intention  to  impute  dis- 
honesty to  the  pursuer.  The  defences  set  forth,  that, 
*'  in  tha  circumstances  of  the  case,  the  defender  con- 
sidered that  the  pursuer,  by  obtaining  possession  of 
the  money  from  Mrs.  Fleming,  had  got  an  advantage 
over  the  board  which  he  ought  not  to  have  taken,  and  in 
the  ham  fide  exorcise  of  his  right  to  speak  on  the  sob- 
jert  as  a  member  of  the  board,  tho  defender  expressed 
liinuelf  decidedly  to  that  effiwt.  But  the  defender  did 
not  state  that  this  was  a  dishonest  proceeding  in  the  pur- 
aoer.  He  had,  and  has,  no  intention  to  impute  didionesty 
•t»  the  pursuer,  and  he  has  no  doubt  that  the  pursuer 
"belii^ed  his  claim  to  the  money  in  question  to  be  well- 
fotuided,  iu  the  same  way  as  the  majority  of  the  paro- 
ohial  board  considered  that  there  was  a  well-founded 
on  their  part.  The  defender  thought,  however,  and 
thinks,  that  he  should  have  taken  another  way  of  assert- 
ing his  rights  than  what  he  did."  Substantial  damages 
were  claimed,  and  yet  only  one  farthii^  was  ^ven. 

Lord  Cuningfume.—yihnX  was  the  view  of  your  Lordship, 
who  tried  the  case  F 

Lord  Prfrident,—  I  thought  the  Terdlct  right  in  the  dream* 
•tancca.  But  thto  argnmeoi  raiaen  a  very  wide  question,  liie 
flcneral  nde  oertalnlv  to.  that  whore  a  party  brining  an  action 
for  vludlcatioD  of  uharscier  gets  a  verdict  In  tin  &vour,  that 
darries  ezpeniee. 


O.  Bdl  for  pursuer — ^That  is  rocogniied  as  the  esta- 
blished rule  of  practice,  and  was  so  laid  down  in  Mason 
V.  Tait,  2d  July  1851;  and  Mackintosh  v.  Flowerdew, 
3d  Dec.  I8ol.  It  is  for  the  defender  to  shew  in  what 
respect  this  case  is  exceptional,  and  he  has  fuled  to  do  so. 

Lord  Prtndent. — The  general  rule  in  cams  of  tbu  kind  cer- 
tainly to,  that  the  puriuer  gidning  the  verdict  to  entitled  to 
'ex])«D5ea.  The  defender,  no  doubt,  may  meet  the  pursuer's 
ctiKe  bv  a  direct  retractation  on  record  ;  but  I  doubt  If  It  M 
enough  to  say  that  he  did  not  Impute  dtohonesty  at  the  tlme» 
and  does  not  do  (<o  now.  I'hat  to  hardly  tantamount  tc- 
tractation.  The  jury,  no  doubt,  gave  onlv  nominal  daniiges, 
auil  BiibftantiiU  dama^cee  wer«  asked  of  them;  but  thn'waa 
enough  for  the  vindicatina  of  tho  pumuer's  character.  Tha 
great  diitpute  at  the  tiial  wag,  whether  or  not  the  word  tfuAmiesf 
had  l>een  twed.  and  the  great  expense  was  In  proving  that  fiM:t* 
which  was  denied  by  the  defimder.  The  punuer  having  been 
put  to  that  ex|»«[i8e,  I  tlilnk  he  to  entlUod  to  repayment  of  it 

Lord  Cwiin^aau. — The  retwonfi  adduced  by  your  LordiUp 
arc  so  Batinfoctorv,  that  I  need  add  nothing. 

Lord  Ivory  —I  am  of  the  same  opinion.  On  such  a  point, 
tlie  Judge  wbo  tries  the  case  to  the  best  guide.  In  a  matter 
ao  dtocretlonary,  tor  mch  I  must  liold  It  to  be— for  while  we  an 
not  to  enconmse  unnecemry  actions  on  the  <me  band,  wn 
miwt,  on  the  other,  teach  people  to  curb  thtAr  tongues— we 
unit  be  greatly  guided  by  the  Judge  wbo  toied  the  ease. 

Jlfo^'on  granted. 
AeL  Q.  Bell,  Monro;  John  Ronald,  SAG.  Agmt.—AU.  Sol. 
Oen.lNeaveei,  Peddle;  James  l^eddie.  W&  ^^^L.  Clmk.— 

(W.G.T.) 


20th  November  1862. 
FiasT  DiTuiON. 
Laitrie  Prihrosx,  SatpendeTj  v.  Mrs.  Jane  Hat 
PjuNROBB  of  Burohrae,  Seipondent. 

Su*pen«ian-Coni(>t>lenry-Cautioiv-Pruee«i~Oiientai1 — Statute 
1 1  St  13  Viet,  r  36 — Swpention  and  interdict  agaitiat  the  latw 
ttf  an  eutatt  ditentaHed  under  the  Entail  Aniemdment  Act,  ap- 
plied  Jut,  without  n0tr  uf  caution,  more  than  two  jfeara  after  the 
date  of  recording  the  initmment  of  ditentaii,  Ini  d  parig  who 
mitrged  thnt  the  three  perton*  by  whoee  coneenta  the  petition 
for  ditenttil  had  been  $mpporled,  were  not  the  three  heirt  next 
entitled  to  sueeeerf,  bnt  that  he  himaetf  wat  one  of  nek  three 
heirti,  (and  who  had  raited  am  action  of  redmelivn  of  the  diu»' 
tail  on  this  ground), — refused  as  incompetent. 

In  1770,  Edward  Primrose  executed  an  entail  of 
his  lands  of  Bumbrae  in  favour  of  himself  and  spouse 
in  liferent,  and  tho  heirs-male  and  female  of  his  body ; 
whom  failing,  to  James  Primrose  his  nephew,  the  father 
of  the  reqrandent,  and  the  heirs-male  and  female  of  his 
body ;  whom  falling,  to  his  (the  entailer's)  own  nearest 
and  lawful  heirs-male  of  the  name  of  Primrose,  and  the 
heirs  male  of  their  bodies;  and  these  all  foiling,  to  his 
(the  entailer's)  own  nearest  and  lawful  hora  whatsoever, 
in  fee,  the  eldest  heir-fomale>  aud  the  deeemduLta  of 
her  body,  always  czclnding  all  dther  hors-porttonera, 
and  succeeding  without  division. 

The  entailer  having  died  without  i»ie,waB  succeeded 
by  James  Primrose  his  nephew.  He  nude  i^  titles  as 
heir  of  entail,  and  having  died  without  male  issue,  the 
Buccesnon  devdlved  on  his  eldest  daughter,  and  ^e  hav- 
ing died  without  issue,  the  sncoesdra  opened  to  Jane 
Uay  Primrose,  the  respondent. 

The  respondent  was  married,  but  had  no  children,  and 
was  about  70  years  of  age.  Her  aster,  Miss  Baobael 
Primrose,  is  unmarried. 

In  1834,  a  private  act  of  parliament  was  obtained  (4 
and  6  Will.  Iv.  o.  63),  in  virtue  of  whioh  the  lands 
settled  by  the  entail  of  1770  were  sold,  and  other  landi^ 
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now  oalM  Bvrabne,  veto  pnrcliamd  asd  entuled,  un- 
der the  Aut^cffity  of  the  Court,  on  the  respondent,  and 
the  mate  tenas  of  heirs,  and  under  the  same  eondiuons, 
as  those  in  the  entail  of  1770.   The  entail  of  the  sah- 

stitated  lands  was  recorded  in  the  refi;ister  of  tullies  on 
10th  July  1838,  and  the  respondent  thereupon  duly  com- 
l^eted  her  title  thereto. 

In  pasmng  the  act  above  referred  to,  the  consents  of 
David  Frlmrose,  residing  at  Pensfbrd,  and  his  son  Wil- 
liam AshtoB  Prunrose,  were  received  by  the  committee 
of  the  House  of  Lords,  as  the  consents  of  the  heirs  next 
entitled  to  sneceed  failing  the  respondent  and  her  sbter, 
and  their  issue. 

On  17th  November  1849,  the  rei^odent  presented  a 
petitim  to  the  Court  for  disentul  of  the  lands  of  Bum- 
brae,  in  terms  of  the  aet  11  and  12  Tict.  o.  36.  The 
petinon  set  fbrth,  that  the  three  nearest  heirs  entitled  to 
succeed  after  the  respondent,  were,  Miss  Rachael  Prim- 
rose her  sister,  rending  in  Edinburgh,  David  Primrose, 
residing  at  Peusford,  and  William  Ashton  Primrose  his 
son,  all  of  whom  were  above  the  a^  of  25  years  com- 
plete, and  not  subject  to  any  legal  mcapacity. 

The  petition  was  eerved,  intimated  and  advertised,  in 
terms  of  the  statute,  the  necessaiy  deeds  of  consent  were 
lodged  in  process  by  the  three  heirs  named  in  the  peti- 
tion ;  and  no  objection  having  been  made  by  any  party, 
the  Court,  on  8th  February  1850,  pronounced  decree 
authorinng  the  execution  of  an  instrumont  of  disentul. 
Sooh  a  deed  having  subsequentW  been  approved  of,  it 
was  recorded  in  the  register  of  taillics  on  Ist  March  1850. 

Thereafter  the  respondent  advertised  the  lands  for 
sale  in  July  and  October  1851,  July  1852,  and  finally  on 
1st  September  1852.  On  the  last  date,  the  petitioner 
made  the  present  application,  without  o&r  of  caution, 
for  interdiet  agunst  the  sale. 

The  petitioner  alleged  that  all  the  heirs-male  of  the 
entailer  had  failed ;  thit  he  was  an  heir-female  entitled 
to  succeed  under  the  destination  to  heirs  whatsoever,  on 
failure  of  the  h^rs-male  of  the  entailer,  his  mother  hav- 
ing been  the  eldest  daughter  of  John  Primrose,  the  im- 
mediate younger  brotfair  of  the  eotiuler ;  that  as  suoh 
he  was  one  of  the  thxee  nearest  heirs  after  the  respon- 
dent, and  his  consent  was  necessary  to  the  disentail;  and 
that  David  Piimrose  and  William  Aditon  Primrose 
were  not  hdrs-male,  nor  in  any  way  related  to  or  con- 
nected with  the  family  of  the  entailer. 

On  the  othw  hand,  the  respondent  miuntained  that 
David  Primrose,  and  his  son  William  Ashton  Primrose, 
were,  filing  the  respondent  and  her  sister,  the  heirs 
next  entitled  to  succeed,  being  the  heirs-male  of  the 
entailer,  inasmuch  as  David  Primrose  was  the  great- 
grandson  of  John  Primrose,  the  entailer's  grandfather. 

The  Ijord  Ordittuy,  on  17th  September  1852,  refused 
tite  note,  adding  the  foUoving — 

**JVoiK— The  note  li  offsred  without  cautitm,  and  this  ttf 
Mwlf  wouM  flnttUe  tiie  raipondent  to  have  It  nfbwd.  But 
the  Lord  Ordinal; is  anwilltng  to  put  biii  Judgment  Bioiply  on 
that  ground.  The  proccedtngs  which  have  terminated  in  a 
deed  of  dineotail,  noder  which  the  respondent  has  been  iafeft, 
appear  to  have  been  curried  through.  In  fonn  at  least,  strictly 
in  terms  of  the  statute  the  11th  and  12tb  of  Her  Majesty,  c.  8ft. 
"So  valid  otjeotlcn  is  taken  open  that  gronnd.  lliere  most, 
of  omne,  have  been  the  reqidrite  pnb)u»tion  bv  Gauttg  and 
other  le|^  notice,  and  the  opporttmity  glvon  which  tiie  sta- 
tnte  lytafae^  for  the  eomi^ncr  to  qipear  and  oljeot  to  the 


"  The  oli}ectlon  now  taken  is  indeed  of  a  ttrj  aabstudisl 
character,  tbe  suopeoder  alleging  that  the  par^  hy  whose 
consent  the  application  was  eapported,  were  not  the  next 
heirs  of  entail,  uor  the  parties  whose  consent  tiie  statnte  re- 
quired. TbiawiU  no  donbt  be  a  good  gomnd  of  TednoHoa, 
or  it  might  be  a  good  ground  of  appeal  to  the  Hoose  of  Lords; 
but  the  Lord  Ordinary  is  of  opinion  that,  In  briDglng  this  bus- 
peusion  and  interdict,  tbe  complolner  bos  misUthen  lib*  re- 
medy. In  the  firtt  place,  be  cannot,  under  this  proce«^ing, 
obtain  bis  object  of  replacing  tbe  estate  nnder  tbe  entail 
Tbe  deed  of  disentail  bos  been  executed  in  form  accordiog  to 
the  act.  The  infeftment  upon  that  deed  has  superseded  tlie 
inftftmcnt  under  the  entail,  which  last  can  only  be  restored 
by  reduction  brought  within  the  period  tbe  eifHraUon  at 
which  mokes  tbe  proceeding  final.  The  euspension  would  not 
even  stop  tiie  currency  of  that  prescription,  In  tbe  aeeomi 
place,  the  remedy  is  not  neceswry  for  the  security  of  the  ooa- 
fdainer.  lie  may  bring  his  tedoctioo,  upon  competent  grounitc, 
within  the  two  years.  It  would  strike  against,  a  tbinl  party 
acqiHring,  and  make  the  estate  litigious  till  its  tssae.  Bat, 
thirdly,  the  proposed  remedy  is  otherwise  inept.  It  is  prt^- 
poaed  to  prevent  a  party  caUing  himself  the  proprietor  of  aa 
estate,  from  selling  it.  It  is  a  new  process  to  interfere  lay  suk- 
pension  with  tbe  exercise  of  such  a  power.  SuspeositMi  is  doc 
a  known  diligence  in  the  law,  like  inhibition,  applicable  to 
such  a  case.  If  the  party  were  truly  the  proprietor  and  made 
the  sale,  tbe  sale  could  not  be  Bet  aside  as  contrary  to  Interdici. 
The  Lord  Ordinuy  knows  of  no  authority  for  any  such  doc- 
trine. A  party  might  be  ponished  for  contempt  of  Court,  but 
tbe  sale  would  ronain  good,  and  the  interdict  would  thus  be 
ineffectual  to  attain  tbe  object  of  the  party  applying  for  ic 

"  On  the  other  band,  it  would  be  of  the  worst  example,  and 
might  be  of  tbe  deepest  itgury,  to  prevent  a  proprietor  from 
seluog  and  conveying  his  right  to  others,  rimjuy  because  that 
right  was  subject  to  some  legal  challenge.  Tliis  would  be  u> 
Introduce  a  new  diligence,  and,  under  a  question  of  intenttcC, 
any  right  of  property  might  be  tried. 

"  Tbe  Lord  Ordinarr  has  purposely  abetiuned  from  any  re- 
ference to  tbe  merits  or  tbe  case;  but  it  is  a  strong  fact  fortbe 
respondent,  that  the  consents  on  which  tbe  deed  of  disentail 
proceeded  were  those  on  which  tiu  private  acts  of  padiaonent 
referred  to  were  passed." 

The  suspender  reclaimed. 

Fattison  for  reclaimer — The  Lord  Ordinary  seems  to 
have  mistaken  the  proviaons  of  the  Entail  .^onendment 
Act.  The  note  speaks  of  the  respondent  being  inlHt 
on  the  deed  of  disentul,  and  gives  as  the  reason  for  not 
passing  the  note,  that  the  infeftment  on  the  deed  of 
disentail  superseded  the  infeftment  under  the  entail ; 
whereas  the  statute  conttuns  no  provision  for  iafeftment 
on  the  deed  of  disentail,  but  only  ordains  it  to  be  re- 
corded in  the  register  of  taillies.  Now,  if  I  am  right  in 
saying  that  there  was  no  disentail,  the  applicaUon  lor 
suspension  and  interdict  is  the  proper  remedy.  As  heir 
of  entail,  I  have  sufficient  interest, — and  my  averment 
is,  that  the  respondent  is  not  fiill  prOinietriz,  and  has 
no  power  to  sell. 

[Lord  Prtridint. — On  what  ground  do  you  maintain  that  7011 
are  a  prior  heir  to  the  two  whose  consents  were  given  f  ] 

I  say  they  are  not  heirs  at  all^  but  descended  through  a 
bastard. 

[Lord  Prutdlenr.— There  is  no  averment  of  bastardy  on  record.] 
Jfacftenste  for  respondent — The  disentul  was  regularly 
earned  through;  all  Uie  statutory  notices  were  duly 
f^ven.  It  is  doued  that  the  snqnnder  is  a  substitute 
under  the  entail.  Iffis  only  claim  is  as  an  hmr  whatso- 
ever ;  so  that  he  is  not  a  substitute  under  the  entail — he 
is  not  a  member  of  the  taillied  destination.  The  fettm 
of  the  entail  did  not  subsist  in  his  favour — ColviU,  8th 
March  1843.  At  any  rate,  the  respondent,  in  disen- 
tailing the  estate,  obtained  the  consent  of  persons  whose 
consents  were  received  without  objection  as  those  of  the 
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oflljr  knn  ueeeanny.  That  is  emngfa  to  d^)08e  of  the 
ease  withoat  going  into  the  other  points  on  vliich  the 
Lord  Ordinarj  hoUa  this  not  to  bo  a  case  for  suspebsion 
aod  interdiet.   Let  the  suspender  bring  a  reduction. 

Pottiaon — The  suspender  has  raised  a  reduction,  which 
hu  been  called  in  Court.  The  rule^  that  the  fetters  of 
the  e&tail  do  not  exist  in  favour  of  heirs  whatsoever, 
<HiIy  ^plies  whero  the  word  aaaffneea  is  added — Gordon 
V.  ^MBe,  19th  Deo.  1 861 ;  Stirhng  v.  Moray,  28th  May 
1815.  Here  there  was  not  only  no  mention  of  asmg^ees. 
Ink  tke  most  careM  exdudon  of  hora-pcntifHiera. 

Itiii^eadmt.— Ton.  cannot  snpposa  that  w«  ate  to  decide 
nefaAqiKsUoD  as  that  in  deddi&j;  the  present  oaae.  I  tbink 
noMd  hsidlr  hear  sDjtbhig  more  on  the  part  of  the  respon- 
iloit.  There  seem  to  b«  loaM  iBoccuracMS  of  expresloii  in 
the  Loid  Oidiaerjr's  note*  but  that  b  of  no  conseqaeoce'  The 
n^oadant  baa  oarriad  tbroagfa  the  diBentail  of  tbta  estate 
In  noBt  regalar  manner.  Tbat  Is  complete.  The  statu- 
tory  two  ytan  have  elapsed.  She  has  giTeo  all  the  due 
■ottcas  of  vhich  the  petitioner  took  no  notice.  The  disentail 
iidil*taeotde4,aDd«ha  estate  U  advertistid  f»r  tale  in  1861. 
NottulSratember  1862  does  the  petitioner  come  forward,  on 
the  gruand  that  the  parties  giviog  their  consents  to  the  dtacn- 
tidimn  not  reaUjr  fadn,  but  ^acended  through  a  bastard, 
aatf  (bal  he  Is  one  (rf  the  hdn  of  entdl  niqt  entitled  to  suc- 
ceed. I  think  it  would  be  a  wrj  daniceroas  Uiiag,  on  such  a 
ttetement,  to  stop  the  party  who,  on  the  face  of  the  statutes 
and  of  these  deeds,  is  the  proprietor,  from  disposing  of  the 
otste  SB  At  chooses.  We  have  nothing  here  but  a  party  who 
isra  'I  an  not  the  pro|vi«tor,  but  a  pefson  who  prevents  the 
rapondeat  fnm  beiiig  s&*  Hii  intemt  in  one  way  no  doabt 
ii  claar  eiuNigh.  fie  wanta  to  prevent  other  parties  getting 
thst  interest  which  he  says  he  has.  But  in  an  application  of 
thii  kind,  the  applicant's  own  pedigree  not  being  admitted, 
can  we  interdict  a  fbe^implopioprietor  from  selling  r  Aod  if 
•s  cannot  intvrdlot.  the  pasdng  of  the  note  la  <tf  no  we.  L 
Ml  thenfiDre  for  zefonog  the  raclaiming  note. 

tAr4Cmiiat^amM. — I  urea,  aod  on  much  the  aame  grounds 
aa  ycrar  Lordship  has  tueu.  If  there  had  been  any  ofier  of 
caution,  it  m^ht  have  been  a  different  matter,  fur  I  am  not 
pTepared  to  say  that  a  suspension  with  a  statement  of  mala 
M>  wonid  b«  iocompcteut.  We  might  have  passed  the  note, 
and  conjoined  it  with  the  reduction ;  but  since  there  is  no 
cfler  of  caution,  it  is  out  of  the  question. 

hard  Xeoryj—l  am  of  the  aame  opinion,  on  the  same  grounds. 
The  petitioner  has  not  made  a  prima  fade  case  of  tide.  His 
case  comes  to  nothing  more  than  a  mere  allegation,  and  this 
agdnst  what  is  a  prima  foot  title  on  the  other  side.  In  the 
Brat  place  there  is  the  disentail,  and  then  there  is  the  private 
act  of  parliament.  The  disentail  may  no  doubt  be  set  aiudu ; 
but  while  it  stands,  at  all  events  without  cautiou,  the  rcE^pon- 
deat't  right  cannot  be  interfered  with,— and,  as  your  Lordship 
cUervea,  without  the  interdict  the  suspen^on  is  uaeleu. 
Xarrf  Fiiamton  abaent. 

Aihen. 

M  OrMam.  Bnthevfbrd  — ^eC  Rtttison ;  James  Boll,  S.8.C. 
JjMfc~ilA.  Maitiand,  Uackemie;  James  Palgleish,  W.S. 
A$mt^-h.  Chnk— (W.O.T.) 


Fmx  Dxvmos. 
Una  Chkistian  Soutas  and  others,  Petitumenf  v. 
Alexander  Bnowy,  Responderd. 
Traifee,  Removal  of— Judiciiil  Factor — Act  of  Gnre  -Pro- 
CCM— Stttniea  1696,  c.  32;  6  Geo.  IV.  c.  62— ll'Aere,  a 
dthtor  Tuovig  etaim4»t  from  the  iHCarctrating  ertditor  the 
tke  Aet  of  Oraeg,  had  extaUed  a  dispotitioit  om- 
•ian  hooonuD  aa  M»  fntur,  <u  tru$tee  fiir  behot^  »f  all  the 
m^ten.  i*  temt  ^  tie  atatite  6  Geo.  J  V.  e,  62—  Cireum. 
MsMu  ia  uAiek,  ch  a»  apptieatum  Jrom  the  principal  eredi' 
t*n,  with  eomeurrenee  ofoe  debtor,  etaiing  that  tkeg  had  hut 
«ff  esigUlncw  m  the  tnulta  to  appointed,  the  Conrt  remveed 
him  fhm  tka  f(ffin  of  Irmatee,  mu  appwHad  afndkiatfavtar 
fmrfemtketnut. 
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This  was  an  application  to  the  "Latd  Ordinary  on  the 
Bills,  presentod  in  name  of  Miss  Christian  Bontar  and 
others,  "all  creditors  of  Peter  Soutar,  farmer,  Broom- 
bank,"  with  concurrence  of  the  said  Peter  Soutar. 

The  petition  set  forth — 

That  on  or  about  10th  May  1862,  Peter  Soutar  was  incar. 
oerated  in  rhe  jail  of  Stonehaven  on  diligence  at  the  iurtaijcu 
of  the  respondent  Alexander  Brown,  writer  in  StonehKven. 
for  Don-payment  of  alnUfor  £21 :7:4;  and  after  being  con- 
fined for  about  an  hour  and  a-balf,  he  was  liberated  on  ugnlng 
a  disposiUon  otnniutn  bonorum  In  fovonr  of  Brown,  under  an  ap- 
plication for  aliment  on  the  Act  crfOraoe.  All  this  Was  a  purely 
coUnaive  proceeding,  Brown  was  then  the  private  agent  of 
Soutar,  and  acted  as  such  in  the  applicatiou  for  aliment.  Be- 
fore, or  soon  after  the  date  of  the  diepodtion,  sequestration 
was  used  against  Soutar  at  tiie  Instance  of  John  Gordon,  Esq. 
of  DmmlitUe,  the  landlord  of  bis  form  of  Broombank,  for  past 
due  rents.  It  is  believed  tliat  the  object  of  appointing  Mr. 
Falconer  clerk  to  the  truitt,  was  to  get  bis  asustance  in  paying 
off  the  landlord,  aod  taking  an  asa^uation,  which  Mr.  Brown 
had  not  command  of  fands  to  do.  Accordingly,  Ur.  Falconer, 
writer  in  Stonehaven,  who  had  been  appointed  clerk  to  the 
tmst,  paid  tlie  rent,  and  took  aa  assignation  to  the  hypothec, 
undcff  which  he  obtained  a  Sheriff's  warrant  to  roup,  and' has 
actually  rooped  the  whole  stocking  of  the  farm.  The  trustee, 
Ur.  Brown,  in  conjunction  with  &>utar,  renounced  the  lease, 
and  the  form  has  been  relet  at  an  advanced  rent. 

The  amount  'of  the  roop-roU  of  stocldng  is  understood  to  be 
about  £347   0  D 

And  the  value  oi  grain-crop,  turnips,  &c.  on  the 
fiurm,  may  be  about   PfiO  0  0 

Together.  ..£1297  0  » 

The  two  years'  rents  amount  to  £B2Xi,  and  the  servants'  wageit, 
Slc.,  Bay  £60.  Althoagh  these  sums  were  paid  from  tbo  pro- 
ceeds, there  would  still  rcmun  for  the  ordinary  creditors  a  ba- 
lance of  about  £727.  These  proceediogs  have  been  adopted 
without  coDSultation  witii  the  crediton ;  and  the  petitioners, 
who  are  the  chief  creditors,  on  learning  ttie  state  of  matters, 
and  hearing  that  Mr.  Brown  was  about  to  dispose  of  the  gnUn 
crop,  turnips,  &c.,  and  to  draw  the  proceeds,  became  appre- 
hensive, from  the  state  of  Mr,  Brown's  pecuniary  circumstau- 
cefl,  that  the  funds  would  not  be  safe  in  his  haoda  Accor- 
dingly, some  of  the  principal  creditors  caused  their  agents, 
Mest^rs.  Kinnear  and  Monro  of  btonvfaaven,  to  call  ou  klr. 
Brown  by  letter  to  find  caution  for  bis  intromissions,  fidling 
which  they  woold  apply  to  this  C!ouit  for  redress.  Ut.  Brown 
declined  to  comply  with  this  requisition.  Mr.  Soutar  then 
caUfld  a  meeting  of  his  creditors,  which  was  held  at  Melvin'a 
Hotel,  near  the  Stonehaven  Jtailway  Station,  on  28th  October 
lant.  Mr.  Brown  had  been  requested,  by  letter  from  MtAtro. 
Kinnear  and  Monro  of  22d  October,  to  attend  the  meeting  for 
1^  pnnMW  ot  giving  information  and  explanations,  but  had 
sent  no  answer,  and  did  not  appear  at  the  meeting  until  after 
a  letter  had  been  sent  hJm  by  desire  of  the  meeting.  The  fol- 
lowing procedure  took  place  at  the  meeting,  as  stated  tn  tho 
minutes: — "  Ur.  Soutar  explained  to  the  meeting,  that  tlio 
trust-dispodUon  in  fovour  of  Mr.  Brown  was  concocted  and 
arranged  between  him  aod  Mr.  Brown,  who  was  his  private 
agent,  tor  the  parpoae  ot  putting  cert^n  of  his  creditors  at  de- 
fiaoce.andontheexpressassuranceofHr  Browo.thathewould 
thereby  be  enabled  to  keep  him,  Mr.  Bootar,  in  his  form  ia 
spite  of  bis  creditors.  He  also  explfUned,  that  the  tnist-di^o- 
sitioa  was  prepared  by  Mr.  Brown  before  the  imprisonment, 
and  that  he  only  remained  in  prison  alwut  an  hour  and  a-half, 
as  previously  arranged  with  Mr.  Brown,  so  as  to  give  time  for 
the  necessary  foaxM  ptooeedings.  Mr.  Soutar  added,  that  tlw 
del>t  ^  which  he  was  imiuisoned  was  not  really  due  hy  him, 
Ur.  Brown  having  In  his  bauds  more  funds  belonriug  to  him 
that  would  bare  extinguished  the  debt.  Mr.  Brown  hav- 
ing at  this  stage  entered  the  meeting, and  been  informed  that 
the  creditors  had  no  confidence  in  him  as  trustee,  and  having 
been  requested  either  to  resign  bis  otice  in  favour  of  a  partv 
to  be  named  bv  the  creditm— they  agreeing  to  relieve  him  of 
aU  proper  reeponsibilitieB  and  expenses  incurred  bjr  him,  as 
troatec — or  to  find  sufficient  caution  for  bis  intromissions  with 
the  esUte,  he  declined  commlttuj^f iflSlf  in  any  way  at  pre- 
Bout,  and  requested  that  any  ^posal  which  tlie  crediton  ba4 
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to  miike  to  him  mlfiht  be  snbmUtcd  tn  liitn  in  wiltini;,  and 
that  hu-wonlii  give  ao  aufiwer  thereto  within  forty  ^:i^:\lt  lu-urs. 
Tlic  met'ting  liuvlng:  taken  the  whole  vircuiiiFitHticcit  into 
cnnsftluradon.  aii^  ftnding  from  Mr.  Brown'n  owu  vtatement 
that  he  had  do^  aettkd  the  preferable  claims  on  the  ectate,  but 
had  Allowed  an  iiuintcreated  party  to  take  an  awiguation  to 
the  landlord's  hypothec  rightB,  and  to  ronp  the  wliule  Btockiii]; 
4)R  the  fttrm  nn'K>r  the  landlord's  dlil^fnc-o,  thereby  uausin;; 
great  loaa  und  nnnecesiary  expense  to  the  estate,  they  exprefts- 
«4l  thttir  strong  di)«pprobatioD  of  the  whole  condnct  of  the 
tmttee,  And  their  entire  want  of  confldence  In  him;  and  be- 
IWviofC.  from  the  state  of  his  own  pecuniary  affulra— he  being 
frequently  under  diligence  at  the  instance  of  his  creditors-^ 
that  th«  trust  flinds  would  not  l>e  safe  In  his  hands,  the-yautho- 
ilEed,  and  hereby  authotlze,  Messrs.  Einnear  and  Monro  to 
apply  to  the  Court  of  Session,  in  name  of  Ur.  Soutar  and  tho 
creditors  present,  or  represented  at  this  meeting,  and  i<f  snch 
otlicr  creditors  as  shall  concur,  to  have  a  jndiaal  foctor  ap- 
pointed on  ttie  estate  tonnpersede  Ur.  Brown  as  trustee,  or  to 
have  hlracompi-lledtoflnd  security  before  he  intromits  fiuthtn* 
with  t  he  fnndis  and  generally  to  adopt  such  judicial  prooevdings 
as  they  may  consider  proper  and  necessary  in  the  circumstan- 
ces fca  the  Safety  and  protection  of  the  crvditi^rs,  and  for  pre- 
Tentlntc  farther  interference  and  intromiRsion  by  Mr.  Brown 
with  the  estate.  The  muLtlng  also  expressed  Iheir  opinion,  that 
in  the  cventof  ajudicial  &ctor  beini;  appointed  by  the  Court  uf 
ReSKloii.  either  Mr.  Klnnearor  Mr  Monro  should  be  nomiuated 
tn  the  oCflcc!.  The  meeting  also  Instructed  Messrs.  Einnear  and 
Monro  to  report  to  a  fnture  meeting  of  the  credituni,  or  toe^ch 
creditor  by  circular  tetters,  as  they  shall  see  tobe  mostadvifaMe, 
the  rcHi^lt  of  the  proceedings  now  anthorized  to  be  taken  by 
tiiem;  also  to  communicate  tiii«  minute  *o  Mr.  Brown."  For 
years  past.  Mr,  Brown  bos  been  in  lalwiuing  and  cmburra.'wud 
arouiuMtancw,  and  has  been  generally  roput^  to  be  so.  Burin},' 
the  present  year  a  messenger  caiiie  from  Aberdeen  to  Stone- 
haven for  the  purpose  of  npprvhi;nding  him  on  dilifrence  at 
the  instance  of  Mr.  John  Cullen.  VV.S  ;  and  the  debt  liaving 
been  paid,  a  small-debt  decree  had  subsequently  to  be  takeu 
against  him  for  rlie  expenm-s.  A  year  or  t*"0  previously,  ulti- 
mate diligvnce  wag  isNued  a?Tunst  him  at  the  inntanci'  of  Mr. 
<;brisUeof  Huntly.  During  the  present  year.an  extract  i«gi>- 
tered  protest  (hen'with  produced)  was  Issued  against  him  on  a 
biti  for  £5  ;  Is.  On  19th  Manh  last,  a  reglstercl  protest  was 
inmed  at  the  instance  of  David  Morris,  tailor  and  clotliier, 
Edinburgh,  agaiuHt  Hr.  Bn>wn,  on  a  bill  for  £25:7:6.  A 
small-debt  decree  rer<-nt1y  taken  against  him  Is  pro«liiceiI;  and 
•imdry  actions  for  debt  are  now  depending  agaiust  hiru  iu  the 
Sheriff  Court  of  Kincardineshire. 

In  then  drcnnwtaucee,  the  petitlonen  deem  ft  unsafe  that 
Ur.  Brown  shoidd  intromit  fiirther  with  the  trust  funds.  The 
nelltioners  are  Hr.  Boutar's  chief  creditors.  In  particular, 
Hiss  Soutar  has  claims  constituted  by  decrees,  and  tiow 
amounting  to  nearly  .£400,— Mr.  Wilkie  claimii  about  £1000  ; 
and  others  have  claims  of  a  large  amount 

The  petition  prajed  his  Ltodshiiv— 

"to  appoint  this  petition  to  he  Intimated,  and  to  he  served  on 
the  said  Alexander  Brown  ;  and  in  tlie  meantime,  and  until 
tho  petition  comex  to  be  advised  by  the  Inner-House,  to  nomi- 
nate and  appoint  Arthur  Weliesley  EInncur,  Writer  In  Stone- 
haren,  or  Charles  Graham  Monro,  writer  th^re,  or  such  other 
peiMon  as  your  Ix»dsbip  may  deem  ftt,  to  be  Judicial  fitctur 
otf  ittterim  on  the  trust  estate  uf  the  said  Pet«r  mmtar.  In  place 
of  the  said  Alexander  Brown,  with  the  usual  powers  ;  and  to 
appoint  the  petition  to  be  printed  and  ttoxed  for  the  Inner- 
House  ;  and  thereafter,  on  advising  the  pe^tlon,  with  or  with- 
oot  answers,  may  It  please  your  Lordships  to  nominate  and 
appoint  the  said  Arthur  Wellesley  Einnear,  or  Charles  Qraham 
Uonro,  or  sacb  other  person  aa  yonr  LonMiips  mar  deem  fit, 
to  be  Judicial  factor  on  the  trust-estate  of  the  said  Feter  Sou- 
tar, with  all  the  usual  powent ;  to  sequestrate  the  said  tnut- 
estate,  if  necensarj' ;  and  to  remove  the  said  Alexander  Brown 
from  the  office  o(  tmsteo  thereon." 

The  Lead  Ordinary  jwononnced  the  fijUoring  inters 

loontor: — 

4tk  Ifovemhtr  1862  —The  Lord  Ordinary  officiating  on  the 
Bnifl  appoints  the  petition  to  be  intimated  on  the  walls  and  in 
the  udnutc-book  for  six  days :  Farther,  grants  warrant  for 
Mniuf  the  petition  upcm  the  said  Alexander  Brown,  and  mr- 


dalns  him  to  lodge  answers  thereto,  If  so  adrlsed,  witbfai  A% 
days  after  serrioe  ;  and  appoints  the  petition  and  answers,  if 
any  shall  have  been  lo«lged,  to  be  printed  and  boxed  for  the 
Fint  Division  of  the  Court  In  common  form." 

The  case  was  in  the  mil  on  12th  NoTember^  when, 
the  respondent  having  failed  to  lodge  anawere,  the  peti- 
tioners moved  for  his  removal  from  the  office  of  trustee. 

The  respondent^  howercrj  having  stated  tiiat  he  was 
ready  to  find  caation,  and  furnish  the  names  of  per- 
sons who,  he  alleged,  were  prepared  to  become  cantionersy 
the  Courtj  on  16th  November,  B[q)erBeded  oonadantum 
of  the  petition  till  this  day. 

This  day,  there  was  prudneed  on  the  part  the  re- 
spondent an  unstamped  bond  of  eaution  ngoed  hy  per- 
sons previously  named  by  him. 

The  petitkmers,  however,  now  ofajeeted  to  eatitim 
bnng  received,  and  repeated  their  motion  to  have  the 
respondent  removed,  and  a  jodicial  iactor  appointed  in 
terms  of  the  prayer  of  the  petition. 

Monro  fur  petitioners — There  is  a  personal  objection 
to  tlie  parties  named  as  cautioners,  tbey  being  understood 
to  be  associated  with  the  trustee  in  those  proceedings 
against  the  general  interest  of  the  creditors,  in  which  ba 
is  alleged  to  be  engaged.  Bnt,  at  any  rate,  the  peti-' 
tioners  now  say,  that  th^  object  to  the  continuance  of 
this  trustee  in  oflfice  on  any  terms,  and  insist  on  hia  re- 
moval. It  cannot  be  said  that  snoli  an  ^plication  ia 
beyond  the  mandate  granted  by  the  meeting  of  enditon, 
since  that  mandate  gives  th^  agents  a  discretion  shnont 
unlimited.  There  is  nothing  here  to  prevent  the  credi- 
tors saying  that  Brown  is  not  a  proper  person  to  be  trus- 
tee, and  that  they  wish  him  dismissed.  Uia  offer  of  cau- 
tion, without  any  denial  of  the  statements  in  the  peti-' 
tion,  is  a  virtual  acknowledgment  of  insolvency,  llien, 
as  to  the  nature  of  his  title  to  the  office  of  trustee,  Spatar 
now  denies  that  the  debt,  on  which  his  amolated  iooar 
ceration  took  place,  was  really  due  to  Brown. 

Lord  Ivory. — Snppotie  Soutar  were  to  pay  up  his  debt,  repeat 
his  aliment,  and  withdraw  this  deed,  could  the  trust  go  on  7 

Ijord  Prerident. — The  whole  matter  certainly  Is  very  siLtpi- 
clous.  My  doubt  Is,  wbetiier  you  are  iu  a  poitUiOn  to  ask  for 
the  removial  of  the  trustee.  Do  yon  think  yonr  statement  Is 
tantamount  to  Insolvency  F  Ton  say  that  a  meesen^er  came 
to  apprehend  him.  That  is  a  vei^-  Strong  statement ;  but 
then  you  go  on  to  say  that  ultimate  diligence  was  done 
against  him  a  year  or  two  ago,  and  even  yet  be  Is  only  *■  In 
labouring  and  eml>arraswd  drcumstauces." 

Lord  foofff. — We  must  understtuid  the  exact  position  of  par- 
ties. The  Act  of  Onioe  Itself  cantrini  no  prortidon  fbr  the 
exeoution  of  a  dlsporitlon  ornnbim  ienenoR,  hot  the  act  6  Oeo. 
IV.  0.  62,  which  improves  on  that  act,  provide*,  §  7,  "  that 
every  petson  who  sliall  claim  the  benefit  of  said  recited  kot, 
shall  h«  lx>und,  when  desired,  to  execute  a  dispodtioo  onuHMSi 
bononm  In  fiivour  of  the  creditor  at  whose  inntance  be  Is  in- 
cuceratedufor  beboctf  of  all  Ids  creditois."  This  person,  then, 
is  a  stotntoij  trustee,  and  yon  now  ask  us  to  remove  a  statu- 
tory trustee.  Is  there  any  oaSB  In  wbleb  that  has  been  done  f 
Yet  the  trustee  offers  caution.  And  yon  say  the  oonstitotion 
of  the  trust  was  coUn^ve,  and  yet  ask  us  to  continue  it. 

Monro — That  a  trustee  was  a  statutory  trustee,  was  no 
ground  fbr  aaybg  that  he  oould  not  be  removed  <m  cause 
shewn.  Here  ^  oreditm  avored  that  they  had  no 
oonfidenoe  in  the  trustee.  They  nuunt«ned,  no  doubt, 
that  the  original  conatitntion  of  the  trust  was  collusive  ; 
but  that  was  with  the  view  of  shewing  how  unfit  a  person 
who  had  engaged  in  such  a  transaction  was  to  be  trustee. 
As  the  trust  had  been  oonstitntedjUie  best  thiog  &r 
the  interesU  of  the  cfi$tda:tt^HaMd$)ScUJUider  a& 
I  eligible  trustee. 
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JHHarfof  rrapondeut — The  petition  was  v&ra  wet  of 
the  maadate  granted  by  the  creditors,  which  was,  to  ap- 
ply to  the  Oonrt  for  the  removal  of  the  trustee,  or  to 
hare  him  ordained  to  fiod  caution.  The  prayer  of  the 
petition  as  presented  contained  do  such  altemntive.  But 
&rthcr,  the  petitaoners  had  de  fQ<3to  agreed  to  receive 
caution,  as  tbey  had  made  do  objection  to  the  reopon- 
dest'a  ofier  to  l&d  it  when  the  case  was  {ffeviooalj  in  the 
rdl,  and  it  wu  too  late  nov  to  reftue  it. 

tari  PratdeiU^l  am  Dot  rare  that  the 'nterpretatfoQ  yon 
prt  OB  Um  minute  of  the  crecUtors  ts  correct.  Ttiey  no  doultt 
pit  tiw  altomativo  to  Brown,  but  ba  deolluen  to  cummit  bim- 
aeU  OM  way  or  the  other,  and  thau  tbey  ttUtliMrise  KiDntar 
•ud  Monro,  to  apply  for  tb«  ttppointtuent  of  a  juilicia]  factor, 
ortohave  Browu  compened  to  find  Mcarlty,  "  and  generally 
to  adoirt  snch  judichil  procxedlngn as tliey  may  cooMfdur  proper 
and  DooMBary.;'  Does  that  not  tear*  the  agouti  a  dfsoratlon 
V  to  what  they  shall  do  1 

Lord  I<torjf. — One  thing  is  clear',  that  this  estate  is  in  a  very 
uii^&iiifactory  coudliion,  and  I  cannot  understand  tliataqnes- 
liun  ihoald  hare  been  raised  between  these  pariien  as  to  any 
teMjMc-iawrast  in  tlie  tmstee.  Looking  lo  the  origin  of  tite 
rriut,  1  cannot  help  baling  a  atrong  suapision  that  this  was  a 
colloiive  transaction,  and  I  am  disposed  to  beliere  the  bank- 
nipt  *hen  he  says.' that  U  was  gone  into  fir  his  own  heneflt, 
vith  the  Tiew  cff  putting  his  (mm  jUk  creditors  at  defiance. 
The  disposition  umer  which  this  party  becomes  tmstee  was 
executed  in  terms  of  the  Act  of  Oraoe,  as  amended  by  6  Geo. 
IV.  c.  62 — Cresds  §  7.)  No«r  the  trast  which  is  here  contem- 
plated is  a  trust  subBidiary  to  the  application  in  which  it  is 
granted,  and  tlmt  application  is  one  in  whicli  the  debtor  makes 
ustk  that  he  has  not  wherewithal  to  aliment  himselC  The 
general  case,  tlierefore.  in  which  snch  a  tmst  Is  granted,  is  where 
tlte  debtor  really  has  not  wherewithal  to  aliment  him ;  and  the 
incarcerating  creditor,  therefore,  in  order  to  test  the  iona,^<iM 
<if  tlie  debits  allegation,  and  to  place  t'he  estate  on  a  proper 
looilBif  for  the  Aediturs,  Is  entitled  to  demand  such  a  disposi- ' 
lion  uf  (be  d^tor'a  property.  Bat  it  is  a  very  grare  matter  to 
s^,  even  In  each  a  case,  Th«e  tlma  Is  no  cullnsion,  tint  this 
trust  can  exclude  the  diligence  of  other  creditors,  or  interfere 
with  any  Iwneficial  arnngement  fur  their  belioof  generally.  1 
d<>  not  we  bow  a  trust  of  this  kind  is  £iir1y  to  be  curried  into 
vflk-t  ns  an  sdministratire  trust  at  all.  Tht-re  is  no  machinery 
proridcJ  for  carrying  out  tlie  administration  uf  tlie  estate,  and 
tlierefore  the  conclusion  to  which  my  mind  at  present  comes 
ia,  tltat  it  is  nnt  a  trust  applicable  in  any  way  to  such  drcum- 
atauoea  as  iIhmo  of  the  present  case,  bat  that  it  is  rather  a  trust 
ioiended  to  enforce  security,  first  in  favour  of  the  incarcerating 
i-reditor,  and,  should  there  be  any  surplus  over,  secondly  iii 
fsvuur  of  such  other  creditors  as  may  come  forward.  Now, 
«hst  \»  tliere  altegcl  hero  on  the  face  of  the  petition  f  This 
man  Soutar  is  incaroerateil  on  a  bill  for  £21,  and  applies.for 
The  benefit  of  the  Act  of  Grace.  Incarcerated  on  this  pdtry 
nun,  he  says  be  has  not  the  means  to  aliment  himself,  '^ma 
tlie  iHcarcerating  creditt»  calls  on  him  to  nuke  this  disposition 
MHntMHi  btmorwn  in  his  farour,  which  dispoeitiou  we  have  nut 
bcfure  ua,  though  I  think  we  should  have  had  it.  But  it  now 
appears  that  tliere  ii  an  estate  to  the  amouut  of  ^£1X97,  wliicb, 
in  one  stiape  or  another,  has  got  into  the  hands  itf  this  Brown, 
who  is  a  credittir  to  Uw  extent  nf  £20  ;,Bnd  further,  tlial  altar 
satisfying  the  ddms  of  ttie  landlwd,  iliere  reroaina  a-balance  of 
somewhere  aliout  £700,  to  which  the  general  -creditors  have  a 
claim, — and  thus  tliat  there  is  here  a  iTery  large  trust-estate  In 
which  all  tlie  creditors  have  an  interest,  insteaii  of  a  mere  sub- 
sidiary fund  for  the  aliment  ol  the  debtor.  Now  1  should  think 
tlie  creditors,  on  snch  a  statement,  could  have  liad  no  difficulty 
in  gening  rid  of  such  a  trust,  in  so  tar  as  it  "was  opposed  td  their 
intmu.  But  they  come  here  asking  for  the  benefit  of  lluit 
trost,  and,  so  far  as  they  can  get  benefit  from  it,  1  think  tliere  is 
DoelgRAion  to  their  doing  so  But  my  doubt  is.  whether  they 
esn'lietany  real  benefit  from  it.  TlK-nfure,  while  I  have  Iho 
iiupKsstini  whidi  1  hnre  referred  tn,  a^  to  tlie  reiiliiy  ami  t>ub- 
•taaee  of  the  case,  I  siill  cannot  lielp  having  doubts  as  to  the 
eapsdieiKiy  nX  laying  down  a  form  nf  uniwdure,  lieloiv  we  hate 
moridered  to  what  it  may  ultimattJy  land.  Tlie  procmiing 
arises  ftora  die  resolutions  of  a  meeting  of  creditors — liow 
«>1M  togedMr  doM  not  exactly  ai^r.  There  is  no  provi- 


sion In  the  statute  for  calling  together  oreditors,  or  for  the  ad- 
ministration of  the  estate  by  meani«  of  meetings  of  croiitors. 
But  it  would  appear  that  some  of  them  who  were  on  the  t>pitt, 
having  some  suspii:ion  as  to  Mr.  Brown,  make  a  requisition  on 
liini  to  find  cautipn,  and  then  call  this  meeting.  Tiieit  Uie  inect- 
itiK  takes  place,  and  Soutar,  it  would  appear,  turns  round  and 
jmns  the  creditors.  They  send  for  Brown,  sml  insist  uii  Ids 
flndlng  eaulion.  He  does  not  agree  to  that,  ai^l  leaves  tlie 
meeting,  and  then  this  mandate  is  given  to  Messrs.  Kimiear 
and  Monro — C^vi^  mandate).  Now,  as  to  the  general  i;I;tuso 
at  the  concluhion  of  this  mandate,  1  am  disposed  to  licdd  it  as 
ejusdem  generii,  and  to  n^d  it  in  connection  witli  wliat  goes  be- 
fore, that  is,  as  an  alternative  mandate.  Therefore  1  tliink  the 
application  made  to  the  Court  ought  to  have  been  one  either  tu 
get  a  factor  appointed,  or  to  haye  Brown  ordained  to  find  cau- 
tion, and  slnee  the  petition  actually  presented  has  tio  alter- 
native claim  for  security,  I  doubt  it'  it  ia  within  tlie  mandate 
given  by  the  creditors.  Again,  tlie  application  is  directed  to 
Iw  made  in  name  of  two  of  the  creditors  named  in  tlte  man- 
date. It  is  not  so  made.  But  then  comes  the  pinch  of  all.  I 
.doubt  how  far,  under  a  trust  of  this  anomalous  kind,  the  Conn 
can  interfl;re  iu  this  incidental  way,  and  take  the  administra- 
tion of  the  estate  out  of  tlie  bands  of  the  trustee-  How  are  we 
to  provide  for  the  interests  of  absent  creditors  ? .  Xliese  are 
difficulties  which  I  should  like  to  consider  before  introducing 
for  the  first  time  a  rule  which  we  must  hereafter  carry  out.  If 
the  debtor  had  been  a  merchant,  the  proper  course  would  have 
been  to  sequestrate  liim  at  once.  Here  the  course  Inhould 
like  to  see  the  creditors  take,  would  be  one  that  would  place 
the  estate  under  a  general  administration,  and  so  give  security 
for  those  who  were  absent,  as  welt  as  those  present.   But  at 

f resent  I  doubt  as  to  granting  this  application,-  -firtt,  because 
think  it  beyond  the  mandate ;  and,  teeondly,  I  doubt  wliether, 
in  the  droumstances  of  the  case,  the  appointment  of  p  judicial 
&etor  Is  not  the  proper  remedy  to  take. 

Lord  OamvAasss.— I  confess  that  I  do  not  fed  the  doubts  of 
my  brother  In  this  case  to  the  extent  to  which  he  lias  expressed 
tbem.  On  Uie  contrary,  I  waa  inclined  to  think,  that,  possessing 
as  we  do  the  powers  of  a.  Court  ef  BauUy,  Uiis.was  a  case  in 
whleh  we  were  called  to  make  the  appointment  craved,  fbr  tlw 
iuterest  and  safety  of  creditors  in  jeopardy. 

Tlie  present  caae.l>elongs  to  a  class  in  wMch  ccoarionally  im- 
portant  interests  may  coipe  to  -be  Invdved.  In  pruoesses  of 
cnsts,  and  tif  aUnuM  under  the  Act  of  Grace,  debtors,  bvtore 
getting  relief,  must  by  statute  grant  trust-dispositions  to  partis 
often  named  by  incarcerating  creditors  generally  for  small  debts. 
In  the  grest  majority  of  cttses,  these  are  very  Irifliog  irufts, 
attended  with  exw-nse  instead  of  dividend.  Tet  in  some  cases 
an  unexpected  addition  occurs  to  the  bankrupt's  funds,  which 
every  prudent  chiimant  would  think  unsuitaUe  for  tlie  manage, 
ment  of  a  humble  or  precarious  fonctlonary  selected  when  tlie 
amount  of  the  fund  was  not  anticipated. 

In  such  uHses  as  the  present,  and  probably  in  others  analo- 
gous, it  humbly  appears  to  me,  that  it  \*  the  duty  of  a  Court  of 
Equity,  witliout  ^ving  eflTect  to  critical  objections,  to  make  an 
appointment  for  tlw  saAity  of  creditors.  UiwtespedaUy  is  this 
called  for  where  hazard  la  justly  apprehended  from  tlie  intro- 
missions of  a  trustee  named  on  an  emeigeiicy  by  force  tif  a 
Statute,  and  under  clrconistnnces  nut  foreseen  at  the  date  of  the 
appointment.  Indeetl,  if  the  circnmstaiices  here  stated  by  lead- 
ing ere<Uiors  be  at  all  correct,  the  case  may  be  considered  on  the 
eve  of  a  competition  by  a  process  of  mvU^lt^ndin$,  which  tl^ 
creditors  must  bring  aftbont  deUy  when  the  farm  is  di:<plen- 
islied.  In  tliis,  as  well  as  in  every  view,  a  fund  to  the  amount 
of  that  stated,  witliout  contradiction,  in  the  petition,  sliould  not 
be  allowed  to  remain  in  the  bauds  of  the  In^vidual  who  at  pre- 
sent holds  it. 

It  has  been  urged,  that  the  interfereoca  of  the  Court  would  be 
an  admission  of  charges  as  to  the  collusive  nature  of  the  truat, 
which  ate  denhd.  But  no  opinion  is  given  as  to  the  validity  of 
the  trust.  Tlie  appointment  of  a  judidal  factor  is  proper  witli 
reference  to  the  proteciion  of  funds  in  haaant,  even  if  the  inut 
were  valid,— much  mora  solfany  legalotgectkni  to  it  shall  ever 
be  established. 

On  the  whole,  it  appears  to  me  that  the  doors  of  a  Court  of 
Etinity  should  gencraily  be  open  to  the  sumntary  remedy  ef  au 
interim  judicial  management  to  protect  the  funds  ut  ciedttura 
mid  absentees  when  in  evident  liaxard;  aiid^at'tbe  fsreseat 
case  falla  within  tlwt  rule.  seeiiu..m  nm  vtrjidcn^ 
Statement  giveh  as  to  the  trust^'llh@QiBl^tdiaM>wi^ 


so 
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•pedflo  coDtndietioii  is  these  papen.  Mo  creditor  of  any 
■mount  propoced  the  nomioal  trustee  in  the  first  Inatance.  or 
now  rapporta  hit  contlnaing  in  tbe  intromiMion  of  the  ftinds. 

Lord  PremOatt.— Then  ia  •  good  dad  of  difflenltjr  In  ngard 
to  the  form  of  procednre.  At  the  aune  time,  I  aee  the  aeriont 
position  in  which  the  creditora  w«  placed.  Thej  have  rery 
much  increased  onr  diffioolty  by  the  course  they  tlieniselTes 
hare  taken.  They  impngn  the  bona  /idea  of  tbe  trott,  and  yet 
they  want  to  keep  it  uive,  and  to  make  it  the  sobject  of  judi- 
cial management.  Next  they  call  on  the  trastee  to  find  cau- 
tion, and  then,  when  be  offers  it,  they  teftase  to  accept  caotion. 
Lastly*  tbey  give  anthori^  to  certain  parties  to  apply  to  the 
Court,  in  terms  so  ambigaoua,  as  to  leave  ns  in  doabt,  when  tbe 
appUeation  ia  madet  wbethw  the  pu'tiea  making  it  have  aatho- 
ri^  for  what  tb^  hare  done.  Still  it  ia  clear,  (nm  all  the 
drcnmatancea  before  us,  that  tbe  trust  ia  in  a -rery  unsatisfiut- 
tory  slate,  and  that  tbe  interests  of  tbe  oreditOTs  are  in  cond* 
denble  poll.  It  is  evident  that  Brown  la  not  a  derirable  tms- 
tee  The  creditor*  have  expressed  their  dissatisfkctton  with  him, 
and  say  that  they  entwtain  mistrust  of  Um,  and  tiiey  have  made 
certain  statements  as  to  bis  affsin^  which,  thongh  be  bad  tbe  op- 
portoniQr,  be  has  not  thought  fit  to  answer.  I  cannot  think  tfaese 
statements  altogether  groundless,  for  I  think  that  a  tmstee 
having  the  means  of  oootradleting  tliem,  woald  have  dmie  so, 
thoi^  he  might  have  accompanied  thai  eontradietlon  wlUi  an 
oflbr  of  oantfam.  Now,  if  we  had  bad  an  qi^Ieation  fat  the 
appcnotment  of  a  new  trustee,  on  the  statement  that  the  credi- 
tors had  no  confidence  in  bim,  could  we  have  reftased  that  ap- 
plicattonf  In  that  case  there  would  have  been  no  tmpeaobtnent 
of  tbe  origioal  conaticntion  of  the  tmat ;  but  I  noderstand  tbe 
impeaohment  made  in  thia  ease  is  now  passed  ftova,  I  foel  LarA 
Irwy'adttlgdttee  aa  to  the conrseof  proceeding  pioposed,tecAing 
to  tiw  limited  natufe  of  the  trust  provided  bytheAetof  Qtaoe. 
Bat  if  the  truater  under  that  act,  and  the  cradltors,  ask  for  the 
i^Kuntment  of  a  judicial  factor  on  the  gioand  that  tbey  have 
no  confidence  In  the  trastee  appointed  under  ttiat  act,  and  it 
turns  oat  ttwt  the  tmstee  conducts  hlms^  in  a  way  adverse 
to  tbe  general  interest  irf  the  creditOTs— at  least  that  they  allege 
Mii^  and  bo  doea  not  contradict  the  sasntfam— and  that  Us  drw 
cumstanoea  are  such  aa  the  ciievmstancea  of  this  peraon  an 
alleged  to  be,  can  it  be  said  that  we  have  not  power  to  remove 
him,  and  to  appoint  a  judicial  manager?  I  sbonld  be  worry  if 
wo  had  not.  But  I  think  we  have.  Therefore,  on  the  wholb, 
I  am  disposed  to  take  the  view  of  Lord  Cuningbam^— to  ■Uow 
the  trust  to  stand,  but  to  appoint  a  judicial  factor. 

Xord  FuIJerUm  absent 

The  Coart  pronoaDced  the  following  interlocntor: — 
"  Nominate  and  appoint  Mr.  John  Garland,  farmer  at  C^ni- 

ton,  to  be  judicial  factw  on  tbe  truat-estate  of  the  said  Peter 

Soatar,  with  the  usual  powers^  Jie  flndlag  caution  befoie  ex* 

tract ;  and  decern  od  t'aterim." 
/iertfOnfiwry,Andenoa^^  Monro;  Webstar  and  Kenny* 

W.&  AfmtM.-~AU.  HiUar  i  Afiiu^-L.  Cbri^(W  G.T  ; 


2Xi(h  November  IB52. 
SacQKB  Dtnsuw. 
Hn.  Jbu  Stbwabt,  Petitioner. 
LtumUo— NbUlc  Ofidom— ONwnatoMM  m  wkkk  ths  Comt  «v* 
Jtutdta^lm  Vm  wj^fimda  ef  om  immlbtB  bmatte,  eeer  oad 
a6oM  wAot  wof  requtku  for  hit  au^mi  and  all  the  am/orti  hU 
ttaU  WM  weeptim     ut  he  <^>plud  towardi  the  tnaintmanee 
Hi  aged  and  infirm  motiur,  wlw  vat  a  widotB  and  fut  comtrix 
bonis,  oiul^a  youR^  frro(A«ra/M  in  a  etate  o/Iuaoey. 

This  vas  an  application  for  authority  to  applj,  in 
nuumer  after  loentioned,  the  surpluB  revenne  of  an  in- 
curable Innatio  over  and  abore  what  waa  reqmate  fbr 
his  eomfinrtable  mainteiuiice  in  an  asylum. 

The  petitioner  was  the  mother  and  curcUrix  bonis  of 
tiie  Innatio.  She  was  a  widow  69  years  of  age,  in  a  deli- 
cate state  healthy  ud  nnable  to  make  any  exertion 
for  her  own  snpport. 

The  petitioner's  family  consisted  of  throe  sons,  Robert, 
QeorgCj  and  John,  and  one  dau^ter,  Ma^aret.  The 


two  ridest  80IUI,  Robert  and  George,  were  rcepeetiTdy 
46  and  41  yean  of  age.  Botkof  them  were  in  a  state  <rf 
inouimble  Imaoy,  aa  diewn  by  medioal  oartifiaataB  te  that 
efl^,  and  both  were  the  inmataa  of  lonaUe  ai^unu. 

Siaee  her  husband's  death,  th«  petitioner  had  bOcB 
into  straitened  aireamstanoM.  The  meaas  bekmgiag  to 
her  sons  and  daughter  in  thdr  own  ri|^t  w«re  £126: 
7b.  6d.  per  annum,  or  ;£dl :  6 : 10^  to  eeeh.  Her  owb 
means  did  not  exceed  a-year. 

Un  an  application  by  the  petitionw^  the  War  Office 
had  granted  to  the  eldest  son  Robert  Pnmeroao,  who  had 
been  at  one  time  an  assistant-Burgeon  in  the  tainj,  la 
allowance  of  £54  per  annum.  Hub  som  being,  togetba 
with  his  fourth  of  the  family  income,  implied  to  his  maia- 
tenanoe,  left  a  surplus  of  ^35;  and,  at  the  date  of  tke 
petition,  a  sum  of  about  X200  had  been  aooomalatad 
firom  that  annual  SDi|diu. 

Oat  of  her  own  nieaiu,  the  petitions  |nid  aboat  XIO 
a-year  towards  the  muntenanoe  of  her  second  sod  Oenip. 
The  remaining  son  and  danghter,  who  w«fa  constita- 
tionally  mak  and  nnaUe  to  earn  thor  UveUhood,  Ured 
in  fiumly  with  the  petitioner,  iqHni  thdr  share  of  the 
£umly  income  united  with  hers. 

The  present  application  was  presented  with  the  ooa- 
onrrence  of  John  and  Margaret,  as  the  hrars-apparent  is 
heritage  and  moTcables  m  thdr  two  brothers  Robot 
and  George,   The  petition  prayed  the  Court — 

"  to  authoriae  and  empower  the  petitioner,  as  earatrix  boma,  te 
take  credit,  in  her  annual  accounts  with  ber  said  son  Boben 
Primarose,  for  tbe  sum  ot  £40  per  annum,  or  such  other  anm  sa 
your  Lotdshipe  may  deem  reasonable  and  soltaUc  for  her  sta- 
tion In  life,  and,  tn  the  peonllar  dnrnmstancea  above  detaflsd, 
aa  an  alimentary  allowance  to  herfand  in  rdlef  or  satlsbctioa 
of  the  fomlly  advances,  with  which  she  la  bnrdened,  for  tk 
clotbing  and  other  neoesBariea  of  her  younger  son  Gcoip 
Prlmerose, — ftom  any  surplus  of  income  arising  on  tiu  «Me 
of  the  said  Bobert  Fnmeroae,  over  what  ia  requMtefOrtiiemid 
BobertPrimeroee'siuitablemaintonanceaodsupport;  ortodt 
otherwise,"  &o. 

The  Court  appointed  James  Breboer,  advocate  In  Ab^ 
deen,  to  be  curator  bonis  ad  interim  for  Bobert  Pz^m^ 
rose.  Answers  were  given  in  by  Brebner,  who  oonaentod 
to  the  prayer  of  the  implication  bnng  granted. 

The  following  report  waa  also  ipven  in  niida  a  renit 
ftom  the  Court: — 

"In  compliance  with  tbe  request  made  In  tbe  remit  froo 
the  LonlH  of  Session  regarding  the  case  of  Dr.  Primeroee,  tad 
bearioR  date  7tb  Jnly  1862,  we  certlfr,  that  at  the  rate  of  boaid 
at  prt«ent  p^d  to  tbe  aaylnm  for  the  said  Dr.  Frimeroae,  bt 
has  all  tbe  comforts  and  advantages  which  could  !n  any  war 
be  conducive  to  Us  recovery,  or  promote  Us  liiqi|dnesB  asd 
contentment  aa  a  patient  thereol 

"J.  HuBOBUT,  HJ).,  P^nfeiM. 

*'  a  0.  GlxmLL,  M  J>.,  Mtdkal  S^'' 

At  advinng  this  day, — 

Lord  Jiulice-Cterk. — We  think,  oonddering  howcanQons  tic 
Court  ought  to  be  in  dealing  with  the  property  of  lunaUcs,  that 
it  would  be  a  bad  precedent  to  giant  this  application. 

Pelition  re/used. 

Aa.  Fyper ;  James  Souter,  W.S.  Agent.— T.  Ckrlc—iJtM.) 
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23d  NovmtUr  1852. 
Bboohs  Dmsuur. 
JoHU  Hat,  Purmur,  v.  Bobbbt  Soorr,  D^ender. 

poor — Seltlement — Industriil  Reddence — Poor-Lnw  Amend- 
utfitt  Act  (1840)— A  ma»  havimg,  at  WhUtunda^  1884,  his 
retuUmtial  aatUmemt,  uader  (A«  oU  poor-law,  iu  the  pariak  of 
I),Uft  it  mt  tAat  date,  and  took  up  kit  rendtnee  m  Me  parUk 

JfEat  WiitMmdm  1637.  &  mainlaiKed  himtelf  there  iy 
uo¥>»  labour  till  February  1840,  when  he  fellillt  and  received 
parochial  relitf  till  8tk  July  1849,  after  which  date  ht  main- 
tmiiud  himaelfby  Am  own  labour  till  \5lh  October  1846,  when 
*e  mgmU  rtetioad  parookial  aid  tilt  27f&  January  1848.  J%a 
-  nam  poar'UuB  act  patted  in  Augutt  1846.  (l.}A»to  thtptriod 
prior  to  (Ac  acw  poor-law  act — Held  the  pauper  could  mot 
acquire  a  lattlememt  in  mkent  during  tkt  greater  part  of  hit 
retidtaee  tktra,  ka  waa  in  rtetipt  of  paradtiaS  am,  abkougk 
the  two  fraetiont  of  tune  during  wkiA  he  mainlminad  kimelf  by 
kit  own  labour,  amounted  when  added  togttker  to  more  than 
three  yean,  the  tiau  neceatary  for  the  aequitUian  of  a  »ettU- 
ment  under  the  old  law.  (2.)  At  to  ike  period  tubtequent 
to  the  new  poor-lam — Held  tkat,  under  %76of  that  ttatute,  the 
pauper's  teltlement  in  D  as  to  that  part  of  the  claim,  waa 
extinguUhed, 

This  waa  sn  actioa  at  the  instance  the  inspector  of 
the  parish  of  Edinlrargh  agunst  the  inqKctor  of  the 
parish  of  Dnd^gstm,  to  recover  an  account  of  advances 
made  for  behotrf  of  Oeorge  Peebles,  a  pauper. 

It  was  not  stated  wlure  Peebles  was  bom ;  but,  at 
Whitsunday  1834,  he  had  acqmred  a  remdential  settle- 
ment in  the  parish  of  Duddingston.  He  left  it  at  that 
date,  and  shifted  his  place  of  residence  so  as  not  to  obtain 
a  settlement  in  an^  other  parish.  At  WhitAundaj  1837, 
he  took  up  his  residence  in  Edinbmrgh,  and  muntained 
himself  there  bf  the  labour  of  his  own  hands  till  Feb- 
roar;  1840.  HaTing  fkHeu  lU,  he,  on  the  6th  of  that 
moDtb,  ftj^lied  for  and  obtained  reuef  from  the  parish  of 
Edinburgh.  He  continued  in  the  receipt  of  relief  till 
8tfa  July  1S43,  after  which  period  he  was  a^n  enabled 
to  maintain  himself.  On  13th  October,  m  a^^  be- 
came unable  to  wwk,  and  obtained  parochial  aid  from 
the  15th  of  that  month  till  28th  January  1848.  The 
whole  sums  thus  expended  for  the  maintenance  of  this 
pauper,  and  his  wife  and  children,  amounted  to  £27 :  3s., 
to  recover  which  this  action  was  browht. 

The  pursuer  intimated  the  chum  of  relief  to  the  de- 
fender in  Sept  1841,  and  renewed  it  in  1844  and  1846,- 
but  the  defender  declined  to  acknowledge  any  liability. 

The  new  Foor-Law  Act  was  passed  on  4th  August 
184S.  The  76th  section  prorides— 

"  That  from  kdA  after  the  pas^g  of  this  act,  no  person  shall 
bo  held  to  have  acquired  a  settlement  in  any  pariefa  or  combi. 
nation  by  residenca  therein,  unleaB  such  person  shall  have 
re^ed  for  fire  yeard  continnoudy  in  Hncb  parish  or  combina- 
tion, and  hUuU  have  mainttunea  himself  without  having  r©. 
course  to  common  begging,  dtber  by  himself  or  hid  fimiUr, 
and  wttboct  having  ncelTod  or  a|)]pued  for  parochial  relief; 
and  no  penmn  who  shall  hare  acouiied  a  settlement  by  resl- 
tlenoe  in  any  parish  or  combinanoo,  BfaaH  be  held  to  have 
retuined  such  settlement,  if,  during  any  subsequent  period  of 
live  years,  he  shall  not  hare  resided  in  soch  parish  or  combi. 
nation  continuously  for  at  least  one  year :  Provided  always, 
that  nothing  herein  contained  shall  be  held  to  affect  those 
penoDs  who,  previooB  to  the  passiog  of  this  act,  shall  have  ac- 
quired a  letuemeat  by  virtue  of  a  residence  of  three  yean, 
Mid  shall  have  heoome  proper  otjeots  of  parochial  relief." 

There  were  thus  two  questions  for  eonaderation — 1 . 
as  to  the  relief  afforded  to  Peebles  prior  to  the  passing  of 
the  new  poor-law,  being  X20:9/;  and,  2.  as  to  the  re- 
lief affivded  htia  subaequrat  to  that  set,  being  j£6 : 14/. 


OF  SESSION,  ^.  SI 


The  Lord  Orduiary,  on  20th  Bfareh  1662,  prononooed 
the  following  interlocator: — 

"  Sustaini  the  defences,  and  SMoIliiea  the  defander  from  tba 
oonclustous  of  the  action,  and  decerns,  and  finds  the  defender 
entitled  to  expenses. 

**  JtTott. — ^In  the  oaae  of  Qtoige  Peebles,  the  claim  vS  ths  pur- 
suer, as  inspector  of  the  poor  Cor  the  paroohiol  boud  of  tlie 
City  parish  of  Edinbnrgfa,  against  the  inspeotorof  the  poor  foe 
the  parish  <tf  Duddingston,  is  far  recovery  of  ££1 :  Ut* 
amount  of  the  aUmont  supplied  to  Peebles,  hte  wife  and  chil- 
dren, whflo  Tsrident  in  the  ratr  parish  during  the  period  flron 
the  6th  February  1840  to  the  27tb  January  1646. 

"  In  18S4,  Peebles  had  a  mufanltal  settlemeait  in  tiie  parish 
of  Duddingston,  la  which  he  had  lived  from  1824,  but  Dud* 
dingston  is  not  the  parish  of  his  ttrtfc  settlement  Us  aad  his 
£sn)ilv  left  the  parish  of  Duddingston  at  Whitsunday  1864,  and 
at  WbitBOBday  1837,  (Uidr  reaidenoe  during  the  interveniog 
period  is  immaterial),  tbey  came  to  tiie  parish  of  Edln- 
bm^h,  and  remained  there  till  27th  Janoa^  1848.  Peebles 
^ipeam  to  have  fallen  into  bad  health  in  February  1840,  (at 
which  date  he  had  only  resided  two  yean  and  nearly  nine 
months  iu  the  City  parish  of  Edinbargh,  and  thenfore  had 
not  tlioi  acquired  a  s^tlemeut  in  that  parish),  in  eonaeqaeaoe 
at  wbleh  he  applied  tar  and  received  pavoehial  idlef  fior  Uiai» 
Bdf  and  finaUy,  which  was  continued  tlU  8th  July  IM. 
The  whole  sum  then  pidd  to  him  amounted  to  £20 :  ftL,  tlw 
aid  given  being  tor  part  of  the  time  at  the  rate  t£  Is.  and  8a 
a- week,  but  from  the  10th  September  1840,  It  was  at  the  rate 
of  ^  6d.  a-week.  It  U  admitted  that,  in  Beptember  1841, 
tbe  City  parish  of  Kdiubnrgh  daimed  relief  from  the  parish  of 
Doddingston  of  the  burden  at  maintaining  Peebles  and  his 
fiimily,  and  that  this  obdm,  and  a  dalm  for  repaynentof  ad^ 
Tances,  was  sohssqusntly  renewed ;  but  it  is  stated  that  ths 
claim  was  not  reeogniasd  as  well  fimnded,  and  tiiat  it  was 
not  followed  out 

"  In  July  1848,  PMUes  regained  his  health ;  and  hem  ttiat 
date  tiU  October  IBM,  white  stffl  resident  in  the  City  partah 
of  Edlnbnigh^henMintaltisd  himself  mrt  hsilly  wltheotany 
parochial  md.  But  on  tbe  16th  October  1846,  in  ctKtssqnanoa 
of  renewed  inability  from  sickness  to  gain  hie  livelihood,  he 
again  applied  for  and  obtained  relief^  which  he  continued  to 
receive  till  January  1848,  when  he  again  ceased  to  be  a  burdM 
on  the  poors'  fonds.   The  amount  paid  was  X6  :  14b. 

It  is  dear  that,  taking  the  ease  apart  frnn  the  situation  of 
Peebles  In  1840,  and  the  ^  given  him  from  February  of  that 
year  till  tbe  8tb  July  1848,  the  pursuer,  under  the  pro^dons 
of  the  76th  section  it  the  Poor-Law  Amendment  Act,  passed 
in  August  1846,  oould  have  no  claim  against  the  parish  of  Dud- 
dingston for  rdmbursement  of  the  parochial  aid  afforded  to 
Peebles  from  aud  after  October  1846.  Peebles  and  his  fiunlly 
had  left  the  parish  tjS  Duddingston  iu  1884,  and  never  having 
returned  to  It,  he  liad  fbr  greatly  mom  than  a  snbsaqoent 
period  of  five  yesis  mit  resideaf for  a  year  in  that  parlA,  and  liad 
consequently  lost  any  settlement  he  mi^t  have  previously 
bad  In  it 

"  Tbe  point  therefore  for  consideration,  is  the  efileot  of  Pee> 
blue  having,  when  in  bad  health,  in  February  1640,  at  which 
date  the  <»d  poor-law  was  in  operation,  appUed  for  aid  to  tbe 
City  parish,  and  received  itfbr  theperioa  aboremwtkmed. 

•'I.  Now,inthe/n<pUue|letthe«IEB0tofthatfoetbBO0B- 
ridered  in  refcienoe  to  tlie  pnnaer'aalatm  for  tbe  amount  of 
the  parochial  aid  aftflded  from  6th  Vebnary  1840  to  8th 
July  1648. 

"  \st,  Tbe  relief  then  received  by  Peebles  was,  as  the  result 
has  proved,  only  given  during  a  temporary  inability  to  woric, 
(althougfa  oerlaiiUy  at  some  length),  oooaiiimied  by  dokness; 
and  an  it  was  therefore  only  an  occasional  relief,  It  may  be 
doubtod  whether  It  disabled  him,  while  receiving  it  from 
acquiring  under  the  old  law  a  settlement  In  the  City  parish. 
Fartlicr,  and  even  supposing  the  time  for  whidi  tlui  relief  was 
supplied  were  to  be  deducted,  sUll,  as  atter  its  expiry  be 
tnaiutaioed  himself  and  family  for  a  period  (two  yean  all  but 
tlireu  or  four  days)  before  the  passing  of  the  late  aot— which 
WHS  ranch  more  than  sufficient,  when  united  with  the  period 
prior  to  Its  oommenoemMit  ^vis.  two  years  and  nearly  nine 
months),  to  make  up  three  years — It  wonld  seem  that  there 
uiav  bo  room  for  contending  that  he  is  to  be  held  aa  having, 
at  the  date  of  the  new  act,  had  hie  settlement  In  the  City  pa- 
rish.  K  not  tlien  this  result  wonld  follow,  (bat  under  the  old 
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law  %  puty  might  han  been  resident  for  flftren  or  twenty 
years  in  a  parish,  and  hare  maintainud  hiiumilf  hy  his  in  Jastry 
for  twice  or  three  times  the  nuiubur  of  ycnm  liuccHsury  tu  tlie 
acqnlflition  of  a  settlement,  and  yet  ii>i|rht  never  liave  acquired 
one,  if  by  temporary  illnen,  and  parochial  relief  then  (Eiven , 
it  80  happened  that  there  was  no  full  continuous  period  of 
three  years  dorlng  which  be  had  not  rweirod  relief.  Kow 
it  will  he  obserred,  that  the  present  is  not  a  question  whether, 
after  the  pasdna:  of  the  late  act,  Peebles  could  be  held  to  hare 
•cqaired  a  settlemmt  in  Edinburgh,  having  regard  to  the 
special  terms  of  the  76th  secUon,  as  to  what  is  thereby  made 
essenUal  U)  the  gaining  a  settleioeDt.  It  is  a  question  as  to 
the  parsner*!  right  to  obtain  repayment  of  tliesnm  paid  by 
the  City  parish  for  the  relief  of  Peebles,  while  tht  former  poor- 
kw  waa  in  exiitenoe  and  operation  ;  and  if  Peebles,  in  conflnr- 
mity  to  it.  was  not  then  nodcr  a  disability  to  acquire  a  settle- 
ment in  the  City  parish,  it  cannot  Iw  maintained  tbat  the  late 
act  conferred  any  right  to  obtain  repH)'mcnt  of  the  advances 
made,  whatever  may  be  the  eSuot  of  the  proviuous  of  tliat  act 
«itber  In  a  qnesUon  as  to  whether  Peebles  had  by  it-  acqoired 
n  lettleinent  la  Bdlnbargb  at  his  death,  or  b»d  lost  any  set- 
tlement Roqidred  by  him  prior  to  fti  date,  by  a  Ituree  yeanT 
residence. 

"  If^  Id  either  of  the  views  su^^ested,  Peebles  had,  prior  to 
the  passing  of  the  new  act,  acquired  a  settlement  in  Edinbitrgb, 
it  to'  thonght  that  the  pursuer  could  have  no  claim  for  the  re- 
lief aSbrdwi  from  Febnutfy  1840  to  July  1848  ;  and  assuming 
the  validity-  of  the  claim  to  depend  on  whether  be  had  each 
HtUement  or  not,  ibe.  hotd  Ordinary  would  have  some  diffi- 
culty in  coming  to  the  conclusion  that  i  c  ought  to  In  sustained. 

"  2d,  Bat  gnnting  that  Peebles  did  not  acquire  a  tiettlemeut 
In  the  City  parish  of  Sdinburgh  under  the  old  poor-law,  and 
tbat,  down  to  the  paaing  of  the  late  act,  Duddingston  was  the 
parish  of  his  settlement,  it  is  apprehended  that  the  claim  for 
nmymentof  the  advances  from  Otb  February  1840  to  8th 
July  1848.  to  not  well  foonded. 

"  When  Peebles  applied  for  relief,  the  City  parish  did  not 
enforce  upon  DuddingstoD  the  alleged  obligation  to  maintain 
him  as  a  pauper,  which  Duddingstcm  denied.  Ak  the  tacts 
now  instruct,  the  relief  afforded  to  Peebles  way  only  occasional, 
in  ceDfloqnence  of  temporary  sioluicss.  If  the  City  parish 
cfaoM  to  ntpply  it  to  PeeUea  whU«  atill  reiddeut  iu  the  City 
parish,  vhera  be  Tamoined  tilt  hto  convalnscence,  and  aftvr- 
wards  oontinued,  when  again  sapportiiig  himself  by  his  own 
indtwtry,  tiie  Loril  Ordinary  is  not  awate  that,  under  the  old 
law,  the.OUyparishoouId  at  asubsequeut  period  tmcover  from 
iJuddingatoQ,  as  the  pariah  of  Peebles'  Settlement,  the  sums 
wbtch  were  ao  disbursed.  If  the  City  parish  believed  it  had  a 
irialm  agalnit  DnddisgitaB  to  be  Telieved  of  the  burden  of 
reeMei'  malntcDance  as  a  panper,  tliat  clal  m  ought  to  have  l>eeo 
followed  out  St  the  time,  and  if  It  had  been  so,  the  C^ty  parish 
would  have  required  to  shew  tbat  be  waa  a  proper  object  of 
parochial  reUef^  tiavlng  a  right  to  be  put  upon  the  permaneDt 
roll,  and  who  ooold  be  removed  as  such  to  Duddingston  as  the 
wurlsh  <Mf  hto  settiemeBt.  Tbto  was  not  done.  Tlw  denial  by 
ItaddiDKBtoD  of  all  liability,  and  its  nfusal  to  accede  to  the 
City  parith's  demands,  was  apcumUy  acquiMOed  in— «t  least 
SK>  action  was  brouf^t ;  and  having  thus  allowed  matters  to 
stand  over  till  184ft— ^bile  the  interval  has  shown  what  the 
real  stttte  of  Peebles  was  when  aid  was  given  to  him — the 
Lord  Ordinary  thinks  it  mast  now  be  taken  to  have  been  a 
case  of  relief  afforded  to  Peebles  as  requiring  oooadonal  aid, 
and  that  the  dtim  for  repayment  cannot  be  lustainud. 

"  the  Gity  parish  had  otherwise,  and  apart  from  the  late 
act,  had  a  to  recover  from  Dadiilingston  the  sums  paid 
.to  FveUea  down  to  8th  July  1848,  the  Lord  Ordinary  may  ob- 
serve, that  it  does  not  appear  to  lilm,  Uiat  although,  by  the  pro- 
visions of  tbat  act,  Peebles  may  have  lost  hto  prior  msttiemeut 
in  Dnddtngston,  the  olaim  againit  Duddingaton  woold  thereby 
beemlmled. 

**IL  Then,  with  regard  to  the  later  relief  given  to  Peebles 
from  October  1846,  prior  to  which  date  the 'Poor-Law  Amend- 
ment Act  bad  been  passed. 

M  That  Peebles  had  received  relief  from  February  1840  to 
8th  Jnly  1848,  could  not,  it  to  apprehended,  prevent  the  loss 
ot  faia«et(leiBent  in  DuddingstoD,  tn  terms  of  the  flnt  branch 
of  the  70th  Motion  of  the  act.  BirfiMe  the  relief  In  February 
1840  commenced,  he  had  been  mwe  than  five  yeaia  ontof  the 
pwtah  of  OndiUaaton.  After  It  ceased  to  be  given  on  hto  re. 
gaining  hto  Iwalth,  and  from  which  date  he  «  as  not  a  pauper  bi 


any  sense,  and  was  in  a  condition  both  to  gain  a  aettlemnl  sod 

loHti  it,  he  lesideU  in  Edinburgh  for  moie  than  four  yean  with. 
out  receiving  parochial  aid,  und  without  having  rcturnrdto 
the  parish  cn  Duddingston.  Now,  aUhoa;;h  tbto  might  Hotbt 
enou;fh  to  enable  bim  to  acquire  a  five  yean'  residenitil 
tlement  in  the  City  parish,  it  was  »ufficivnt  to  caose  the  iam 
of  any  prior  settlement  in  Duddingston, — for  it  ha.4  beeu  ded- 
dcd  that  a  settlement  is  lost  by  aW-iice  from  a  parixh  fornvi 
tlian  four  yearn,  it  being  then  impossible  to  fulfil  thv  con- 
dition of  one  year*B  reddcnce  In  the  i>artoli  of  settlement  wttli- 
in  the  period  of  five  years,  which  is  necessary  to  retaiobig  il 
Thus  it  appears,  that  throwing  aside  all  the  time  during  wfaidi 
Peebles  was  receiving  par'ichial  aid,  he  had  10)>ttito  settltitDeDt 
la  Doddingston,  whether  yon  look  at  the  focta  prior  to  tbe 
commeQcement,  or  sabeequent  to  the  termination  of  that  rr- 
lief, — for  it  to  apprehended  to  be  dear,  tliat  tbe  fiust  of  bavUv 
obtained  relief  cannot  poeribly  exclude  tiie  eSet^  of  tlie  otbec 
foots,  if  they  independently  are  sufficient  to  prevont  the  aA- 
tlement  of  Duddingston  being  retained. 

"But  then  it  to  s^d.  tliat  by.  the  saving  providon  in  tbe 
Moond  branch  of  tlie  76th  secUon  in  regard  to  a  three  ytvi 
■etUement  under  the  old  poor-law,  Peeblrs  retained  bu>  settle- 
ment in  Doddingston,  and  was  there  settled  when  panx-bUi 
relief  wae  given  iu  1846,  seelti^  that  not  only  wiis  be  (hen  i 
proper  object  of  parochial  reliuf^  but  bad  become  so  prior  ht 
tbe  paseiog  of  the  act.  The  Lord  Ordinary  U  of  opinion  ttiU, 
tu  the  circumstances,  there  is  no  ground  for  this  plea.  At 
tbe  date  of  tbe  passing  of  tbe  Ute  act.  (AugiMt  1845),  PtieUti 
was  not  a  proper  object  of  parochial  r«Iiet  He  was  Uku 
maintaining  himself  by  hto  own  Industry.  He  had  done  » 
from  the  btfa  July  1843,  and  continued  to  do  so  till  the  13th  Oc- 
tober 1846.  The  fificts,  tbevefoce,  vinxv  not  such  aa  to  pn^em 
the  prior  rerideatial  settlement  in  Duddingston  under  the  ear- 
ing proviuoo  of  the  76th  section.  For,  granting  it  not  to  ban 
been  otberwtoe  lost,  tbe  necessary  condition  to  its  being  pre- 
served and  not  affected  by  the  preceding  provisiim  of  tbo  76(b 
section,  was  wanting,  vis.  that  Peebles  '  ^all  have  become  i 
proper  object  of  parochial  relief,'  whidU  cannot  he  beM  to  tun 
been  tbe  case  by  tbe  mere  fact,  tliat  fur  u  vurtivin  period,  dot- 
lug  l>ack  from  two  yean  antecedtiDt  to  tlie  iw^ag  of  the  act, 
be  bad  Kceived  relief^  wliile  for  the  two  years  iinmedistelj 
prior  to  its  passing,  he  was  not  a  proper  object  of  )>aTOoliiri 
relief,  but  a  person  supporting  himself  by  hto  own  lauuui." 

The  pursuer  redumed.   At  advising; 

'  Lord  JtuHee-Clerk, — It  may  appear  a-ringular  result  to  hoU, 
that  as  to  one  part  of  the  claim,  the  pauper's  reudentlal  set- 
tlement was  iu  Dad<Ut)gBton,  and  that  im  to  the  second  pifl 
of  tbe  daim,  it  waa  not.  Uut,  in  reality,  this  reitnit  to  notaa 
extraordinaiy  one  when  yoa  oondder  what  tbe  old  law  «u, 
and  the  ctolm  which  to  said  to  be  incurred  by  Duddiogstoa 
I  apprehend  that  any  such  question  as  to  industrial  rendetMc 
before  the  act,  must  be  determined  by  the  conuderation,  wbe- 
,ther  the  party  was  then  in  the  receipt  of  paTochial  reliel  Ho*, 
at  the  time  when  the  flret  part  of  the  claim  emergea,  tbis  in- 
dividual had  not  acquired  a  settlement  t»  the  parish  of  Etfe- 
burgh,  and  the  only  parish  againat  whioh  it  was  poaible  m 
proceed  waa  Duddingston. 

There  are  cases  of  temporary  relief  and  support  which  wiD 
not  give  a  right  of  relief,  and  which  will  not  prevent  a  settle 
ment  from  being  acquired.  But  in  tbto  case,  from  Febnuuj 
1840  till  July  1848,  a  period  of  three  yean  and  a-half— a  period 
longer  than  what  wai  necessary,  under  the  old  law,  to  ooa4h 
tute  a  se^lement— tbto  individual  did  ncelve  parochial  relia 
That  Is  not  temporary  or  occasional  relief ; — It  to  oontioHOU 
relief  during  three  years  and  a<balt 

If,  during  that  period,  he  was  not  a  proper  object  of  ps»- 
chiai  rtjlle^  then  the  pauper  whs  acquiring  a  settlement  in 
EdinburgtL  Yet  it  would  surely  be  strange  to  hold  that  tbii 
was  a  period  of  industrial  reddenoe.   Industrial  reddeoeniia 

Eliet  that  tbe  pauiier  to  then  maintaining  hlonell  1  vuvA 
old,  therefore,  that  during  that  period  be  did  not  acquire  i 
settlement  in  the  parish  of  Edinbnrgb.  At  tbat  rime,  tbe 
only  parish  of  hto  settlement  was  Duddingston.  Now  I  msis- 
tain,  that  any  parish  that  relieves  a  pauper  during  three 
and  more,  to  entitled  to  lelief  from  tbe  parish  liable  for  tbt 
maintenance  of  that  pauper. 
Then,  what  to  it  that  has  cot  o<^}ito  chlm  7.  Tbe  pariA  * 
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Kn.M  that  there  wfw  nnv  «iirh  extmnnlinftrr  TweoliftTitv  In  the 
cltiim  of  rnUi.-{  t  In  Hiiy  v.  Knnx,  theru  wat  the  great  ami  im- 
portant (kot,  that  no  notice  whatever  hnd  been  given  of  tlie 
claim.  That  was  a  plain  ground  fortaoldinR  the  clium  to  ho 
cut  off  by  mora.  Bat  that  la  a  very  dlfkreot  oaue  from  ooe  in 
which  notice  in  (dTeo. 

I  tbenjfore  think  that  the  flrst  branch  of  tho  claim  against 
I>nd<ling!iton  in  well  founded. 

Then,  are  we  obliged  to  hold  that  the  man  had  no  residence  F 
Ree  §  7C  of  tho  new  act— (reads  it.)  It  does  not  apjily  to  any 
legal  demand  existing  l>efore  tho  act  Tlierefore,  although 
the  man  did  at  one  time  retride  In  DacldiugstoD.  yet  as. ha 
never  went  back,  yon  cannot  i^o.  back  agunst  Daddingxton 
after  the  passing  of  the  act,  because  the  fire  years  are  not  fol- 
lowed by  one  year. 

No  doubt  some  ingenious  metaphysics  were  introduced  by 
Mr.  Clark,  to  the  effect  that  the  party  was  to  be  held  construc- 
tivtilvatt  reaiding  at  l>iidd]&}^toii,  because,  although  <fe  facto 
rctfidinfc  in  Edinburgh,  he  wa>i  receiving  relief  from  Edinburgh 
which  Duddingston  was  bound  to  repay,  and  therefore  he  mnst 
l>e  held  as  reeidlng  in  Duddingston.  Even  if  the  words  of  the 
act  would  have  warranted  such  an  inference,  which  tltey  would 
not,  there  is  a  period  of  one  year  as  to  vhlch  there  is  no  such 
residence 

I  am  therefore  for  adhering. 
Lord  Coekbura. — I  arrive  at  the  Rams  result. 
Something  wai  said  maio  the  effect  to  be  given,  in  preventing 
the  acquisition  of  a  ftctl  lcment,  to  the  fiict  of  occasional  relief 
"Whether  a  settlement  can  be  acquired  by  reiddence,  during 
which  any  relief  in  afforded,  ia  not  a  question  before  us. 

Ah  to  this  ca»e,  I  am  clear  that  Duddingston  is  liable  for  the 
irellef  afforded  under  the  old  law,  on  the  ground  that  the  Dud- 
dingston settlement  was  never  lost  by  the  acquisition  of  a  new 
settlement ;  and  none  could  be  acquired  by  a  re«denco  during 
which,  or  most  of  which,  the  pauper  was  receiving  relief  under 
the  old  law. 

As  to  the  period  under  the  new  law,  I  also  agree  with  your 
Lordship  that  there  Is  no  claim  against  Duddingston.  Whe- 
ther there  be  a  good  claim  ag^nst  another  party,  is  not  here. 
But  them  U  no  cme  against  Onddingston. 

Xorrf  Murray  concurred. 

Lord  Wood — I  have  merely  to  say,  with  reference  to  the 
jSrJif  branch  of  the  claim,  while  I  haddonbts  whether  the  mttle- 
ment  was  in  Edinburgh,  I  now  think,  that  tho  continuous 
relief  from  February  1&40  till  July  1848,  was  such  that  it  pre- 
vented tho  acquisition  of  a  settlement  In  Edinburgh.  And, 
therefore,  it  gave  Edinburgh  a  claim  against  Duddingston.  I 
am  not  speaking  of  occo-sional  or  accidental  relief,  which  might 
not  be  such  as  to  prevent  the  acquidtlon  of  an  iudustrhii  set- 
tlement. 

With  regard  to  the  seamd  branch  of  the  claim,  I  think  the 
settlj:ment  was  not  lost,  but  that  there  was  enough  to  keep  it 
«live. 

The  Court  pronounoed  the  following  interloentor 

"  Alter  the  interlocutor  so  far  as  It  sustains  the  claim  for  re- 
payment of  the  sums  advanced  for  the  maintenance  and  sup- 
port of  George  Peeble;*  from  the  6th  day  of  February  1840  to 
the  8th  day  of  July  1843 ;  repel  the  defences  so  far  as  relating  to 
-the  said  claim  ;  and,  in  respect  thereof,  decern  against  the  de- 
fender tot  the  sum  of  X20 :  9s.,  vrith  interest  as  libelled ;  quoad 
uUra,  adhere. 

Lord  Ordinary, 'Wood. — Act.  Mu^kenrie,  A.  R.  (^rk ;  James 
Uoigan,  SiS.C.  A9«»t.—AU.  B^lUe;  Scott»  Bymer  and  Bcott, 
W.8.  ^^•—R.  Oirk—iVM) 


2Sd  Nommber  1803. 
SBC05D  Dnrisioii. 
■  JoHS  Hay,  Pursuer^  v.  Robbri*  Scott.  Defender. 
Poor — Settlement — PoorXaw  Amendment  Act  (1845.) 
In  the  case  of  Alexander  Kaj,  a  pauper,  whose  main- 
tenance was  matter  of  discussion  between  the  sjune  par- 
ties as  in  the  preceding  case,  it  was  held^  without  discus- 
sion,  that  the,  receipt  of  -Is.  Gd.  during  a  five  years' 
twABUM  in  the  pariah  of  lildiabargh,  md  not  prevent 
SCOTTISH  JURIST. 


the  pauper's  absence  from  Duddingston  from  receivi;:g 
effect  so  as  to  destroy  \x\s  settlomcnt  in  that  parish. 

Lord  Ordinary,  Wood. — He/. Mackenzie,  A.  R.  Clark;  James 
Morgan,  S.S,a  Agmtr-AU.  Bwllie  i  Scott,  Rymer  and  Soott, 


23d  Novemher  1852. 
Sicoiin  Division. 
John  Hat,  Pursuer,  v.  Robert  Scott,  Drferuler. 
Poor — Settlement — ^Bastard — 'A  widow  gire  birth  to  a  battard 
ehiid — H«ld  that  her  teUUmerU  by  marriage  did  not  accrcitce  to 
the  btutard,  but  that  its  settlement  was  the  parish  of  its  hirth,.u^tre 
the  mother  was  permanently  resident. 
Poor — Settlement — Pupil — A  pi^l  was  bound  e^prenfice,  and 
resided  in  a  parish  different  from  that  of  his  father.    Ilia  appren- 
ticeship continued  after  the  expiry  of  his  pupilhtrity.  Question, 
Wkethtr  the  years  of  pupiUiiriiy  were  (o  be  deducted  in  aneertain^ 
ing  whether  his  settlement  wot  in  the  parish  of  his  apprenticeship  ) 

This  was  an  action  at  tho  instance  of  the  inspector  of 
the  poor  for  the  parish  of  Edinburgh  against  tho  in- 
spector of  the  poor  for  the  pariah  of  Duddingston,  to  re- 
cover certain  suma  expended  in  the  support  of  Isabella 
Boss  or  Rodgerg,  a  pauper,  and  her  bastard  child. 

The  facts  of  the  case  will  be  found  stated  in  the  fol- 
lowing minute  for  the  defenders : — 

"  James  Bodgers,  the  husband  of  Isabella  Bosfi,  was  bom  in 
Portobello,  and  lived  with  his  father  in  the  said  parish  until 
he.  was  between  13  and  14  year^  of  age.  Some  weeks  beforu 
he  attained  the  ape  of  14,  he  was  bound  as  an  appreutice  to 
Messrs.  Gal!  and  Yellowlces  coochbuildcrs,  Edinburgh,  with 
whom  he  served  for  a  period  of  three  yrars  and  four  moiithji. 
During  the  whole  of  the  time  be  resided  in  Edinburgh,  he  wa^, 
It  is  underatood.  a  lodger  with  William  Cuthbert-wn,  Milne*a 
Court,  Lawnmarket,  or  other  place  within  the  City  parish.  At 
the  expiry  of  the  said  period  he  broke  tiia  apprentlcesbip,  and 
enlisted  into  the  93d  regiment  on  7th  June  1^31.  Falling  into 
ill  health,  he  was  discharged  from  tho  army,  and  returned  to 
Edinburgh,  where  he  mamed.  He  afterwards  repeatedly  moved 
from  place  to  place,  but  did  not  again  reaide  in  any  one  pa- 
rifih  continuously  for  a  period  of  three  years.  He  died  in 
James'  Court,  Edinburgh,  on  the  10th  February  1841,  leaving 
one  child,  which  survived  him  only  for  a  short  time. 

"  Shortly  after  bis  di.'ath,  and  on  29tli  May  1841,  his  widow 
applied  for  relief  to  the  managers  of  tho  Edinburgh  Charity 
Workhouse,  who  granted  her  a  small  allowance  for  behoof  (if 
herself  and  her  child.  A  claim  of  relief  was  tlien  made  on 
her  behalf  to  tho  paTiHh  of  Duddingston,  and  n  smalt  aliment 
aflorded  to  her  for  the  months  of  August,  SeptemK  r,  and  Octo- 
berof  the  year  1841.  The  child  died  about  that  period,  when 
the  relief  was  withdrawn, 

"  On  the  2dth  of  June  1844,  a  claim  was  agiUn  made  against 
the  City  parish  by  Isabella  Ross  or  Rodgers  tor  relief  ftir  herself 
and  iUe^timate  male  child  to  which  she  had  given  birth, 
named  Thomas  M-Craw.  Relief  wan  afforded  from  the  18th 
of  July  1844  to  the  mother  until  the  period  of  her  death,  and 
continued  to  Thomas  M'Craw  down  to  17th  February  1848." 

The  pursuer  denied  that  James  Rodgers  lived  in  Edin  - 
burgh  for  three  years,  and  averred  that  he  only  resided 
there  for  two  years  and  ten  months,  and  that  hU  resi- 
dence was  partr^  during  the  years  of  pupillarity. 

The  result  of  the  proof  will  bo  found  stated  in  the 
note  of  tho  Lord  Ordinary,  whose  interlocutor  was  as ' 
follows: — 

"  Sust^QS  the  defences,  and  OMoi Isles  the  defender  from  the 
conclusions  of  the  action,  and  decerns,  and  finds  the  defender 

entitled  to  expenses. 

"  N<At. — Had  It  been  established  by  the  proof  which  hes 
been  led  that  James  Rodgers  Junior,  the  hUBoand  of  IsalHilliv 
Ro»(8,  had,  in  the  circumstances  which  the  proof  instrncts,  llvecl 
for  three  years  in  tho  City  parish  of  Eklinburgh  .after  having 
attiuned  the  age  of  fourteen,  the  Lord  Ordinary,  in  conformity ' 
to  the  case  of  CotJAumfipath,  i^A  Jum  1809^.  C),  wouM  liaVe 
held  that  he  bad  thereby  aciiiiired  a  nvidenti^settieiBnt  in 
the  Oity  parish  aitat  June  18S1,  when  he  lolf  UVamI^^H  Ih 
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•dmttted  that  he  dfd  not  sfUrwftrdH  ftcqnire  a  lettlenimt  in 
aoy  othor  pariab.  it  would  have  followed  that  he  bad  bit  set- 
tlement there  at  hU  death  in  1641.  Bat  It  appean  from  the 
proof  that  James  Bodirert'resideDCoia  EkHubnqth,  after  he  had 
oonw  to  the. me  of  Cmurteen,  fell  short  of  three  yean  at  leM* 
two  incmtb&  His  previotu  settiement  oonseqneDtly  not 
thereby  diBplaced.  Kow,  prior  to  his  remoring  to  the  City 
parish,  at  which  date  be  was  ibirteea  yean  and  aboat  six 
monttiB  old,  be  bad  redded  in  family  with  his  fotber,  Jamei 
Bodgers  senior,  tn  the  pariah  of  Dodilingston.  Therefore  James 
Rodger*  juoior  bad  a  settlement  in  the  parish  of  DaddJng- 
ston,  whichsettlemeotwas  bl8«im;vo}Mr  legal  settlement;  and 
baviiig,  as  already  stated,  never  gained  a  settlement  elsewhere, 
both  be  and  Am  mfe  Iitabella  Rodgera  had  their  settlement  in 
Daddlnggton  at  the  time  of  hit  death  in  the  City  parish  of 
Edlnbnrgh  in  1841,  and  if  so,  then  the  settlumrat  of  the  hn».- 
band  continued  to  be  that  of  his  widow  as  long  as  she  did  not 
acquire  a  new  settlement  elsewhere  by  rssidetice  or  other- 
wise. 

"  After  her  hnsband's  death,  Isabella  Bodgers,  while  resident 
Id  the  City  parish,  bad  an  tllt^tlmatt*  child.  In  July  1844.  she 
l^)plied  for  relief  for  herself  and  child  to  the  City  parish.  She 
received  it  down  to  the  17th  October  (thirteeo  weeks)  at  the 
rate  of  la.  6d.  a  week,  when  she  died,  and  the  sum  paid  to  her, 
with  the  addition  Ifis.  for  funeral  charges,  amounted  to 
«1:14:«. 

Then,  after  Isabella  UodgerB*  death,  her  illegitimate  child 
received  relief  from  I7tb  October  1844  to  17th  February  1848, 
the  sam  being  £19 : 14  i6. 

"  It  is  for  repavDumt  nf  these  two  sums,  amounting  together 
to  £21 :0s..  that  the  present  action  concludes  against  the  pwiith 
of  Doddlngston. 

"The  general  rule  Is,  that  the  settlement  of  the  mother  is  that 
•bo  of  her  tllegiUmate  child.  Assuming  that  Isabella  Boss 
had  not.  after  tne  death  of  her  husband  in  1841,  acquired  any 
new  settlement  by  residence  or  otherwise,  the  only  qnrstion  is, 
whether  the  general  rule  holds  wheie  the  illegitimate  child  b 
bom  after  the  death  of  the  husband  of  its  mother,  and  where 
the  settlement  of  the  mother  is  ber  marrvtgt  settlement,  Uiat 
Is,  in  the  parish  of  the  settlement  of  the  deceased  husband. 
The  Lord  Ordinary  is  sensible  that  the  point  is  attended  with 
difficulty ;  and  were  it  necessary  that  it  should  be  decided, 
he  would  hesitate  to  find  that  the  general  rule  did  not  apply 
to  the  case,  and  that  Isabella  Boss's  illegitimate  child  had 
not  at  its  mother's  death  a  settlement  in  the  parish  <A  Dud- 
dingston,  where  htt  settlement  was.  At  the  same  time,  he  de- 
sires not  to  be  understood  as  giving  any  opinion  upon  the 
matter,  because,  upon  the  admitted  &ctR,  be  thinks  that  the 
case  may  be  disposed  of  upon  a  separate  ground. 

"  James  Bodgers  died  in  the  City  parish  on  the  lOth  Febntary 
1841,  and  his  widow  lived  there  from  that  date  till  her  own 
death  tn  September  1844  Prior  to  her  death,  she  bad  applied 
for  relief;  and  received  it  for  herself  and  iUt^imaU  child  from 
the  18th  July  1844.  But  h^vre  that  date,  she  hod  resided  vwrt 
than  (Am  yean  in  the  City  parish  after  the  death  of  ber  bii»- 
band ;  and  if^  in  tbe  inUrvtmng  period,  she  had  received  no 
parochial  aid,  she  would  thereby  have  acquired  a  residential 
settlement  for  herself  in  tbat  parish.  But  it  Is  admitted  that, 
at  tbe  29tU  Hay  1841,  she  did  get  some  trifling  allowance 
from  the  City  parish  for  herself  and  ber  lawful  thild  by  har  dt- 
eeaatd  huAand,  which  child  afterwards  died  ;  and  that  a  claim 
for  relief  on  her  and  ber  child's  behalf  having  been  made  tO 
the  pulsh  of  Duddingston,  *  a  small  aliment  was  afforded  to 
her  for  the  monUis  of  August,  September  und  October  1841.' 
This,  however,  was  In  truth  a  relief  obtained  on  account  of  the 
child  with  tbe  support  of  which  she  was  £nen  burdened,  for 
otherwise  she  could  have  maintained  berselC  It  may  be  that 
the  application  for  relief  was  made  on  behalf  of  the  mother 
f  d,  and  not  in  the  name  <rf  the  child  alona  But 
sr  of  the  fdaim  must  be  renoded,  and  not  the 
may  have  been  advanoeo.  And  doing  so.  It 
^rd  Ordinary  that  the  relief  which  was  given 
lade  the  acquUtlon  by  Isabella  B^d^ers 
Edinbnrgh  by  more  than  tAiree  years'  reai- 
lOtb  February  1841  till  18th  July  1844.  If 
ray  aoquire  a  rmdmtial  settlement  In  Edin- 
^ptmmar  deariy  can  have  no  claim  for  repay. 
tToaoea  aftenrards  made  either  £dc  her  reUef  or 
Itimata  child,  wUoh,  In  that  oa«  had  alio  Iti 
\  CUif  paiUi  onUinbwsh." 


The  porsiMR  reolaimed. 

MarJ^ime  for  reclaimer— 
The  main  qnestion  fur  argimu-nt  Is,  whether  tbe  MtUement  of 
this  illegitimate  child  is  in  Dtiddingxton  or  in  Edinburgh.  It 
was  flzMt  in  the  Lasswade  ca»e,  6th  Uarch  1844,  that  3D  Dlt- 
gitlmate  child's  settlement  in  tliat  of  Its  mother.  What  »u 
the  mother's  Bettlement  in  this  case  T  Tbe  Lord  Ordinary  bu 
found  that  tbe  mother's  settltiment  Is  in  the  parish  of  Dudding- 
stoo.  A  child  cannot  acquire  a  settlement  by  residence  sei*- 
rate  from  that  of  its  &ther.  When  a  child  residing  in  a  srja- 
rate  parish  is  not  supported  by  Its  Eather,  such  residence  csb- 
not  affect  the  settlement  of  that  child.  Tbe  child  in  pupit- 
larity  Is  held  to  be  part  of  the  pem>n  of  the  father.  The  perm 
of  the  pupil  child  is  aboolutely  mink  in  that  of  the  Aitber— 
See  Howie,  25th  Jan.  1801.  U.  App.  '  Poor,'  No,  1.  Tn  the  Coik- 
burniipath  case,  tbe  question  was,  whether  a  child  under  fvoi- 
tcen  u  capable  of  acquiring  a  settlement.  In  Ur.  Pnnlop'f 
hock,  at  p.  876,  it  Is  laid  down,  that  children  under  fonrtceo 
years  of  age  cannot  acquire  a  settlement.  Therefore  tbe  geiK- 
ral  rule  is  clear,  that  a  child  in  papillarity  cannot  acquires  Mt- 
tlement  sepamte  fi-om  the  reddential  settlement  of  the  parenL 
But  here  the  specialty  Is,  that  James  Bodgers  was  bound  ts 
apprentice  in  Edinburgh  ;  and  although  be  was  entered 
pupil,  yet  tbe  engagement  was  to  last  till  bis  majority,  ami 
that  is  said  to  constitute  the  specialty.  He  earned  wagea  soffi- 
cient  to  pay  for  his  bed  and  board.  Although  this  boy  was  in 
EdinburKb,  he  was  In  lodgings,  and  he  visited  hia  £ktber  oo 
liatnrdayn  and  Sundays.  Is  that  engagement  niffllcicnt  to  milw 
an  exception  to  the  general  rule  f 

[l/ord  JuUict-Olfrk.—Yoa  could  not  louotain  your  plea  If  tin 
child  had  lived  three  yean  in  Edinburgh  after  pupillarity.] 
No.  It  is  farther  to  be  observed,  that  there  was  here  no  writtd 
contract  at  all :  no  Indenture  woa  ever  signed.  Tbe  son  hi»- 
■elf  could  not  have  signed  »  mmtroot  for  wven  yeaci^  for  t 
minor  has  a^wns  tUmdi  wliich  a  pnpil  hat  not.  The  prin- 
ciple of  tb«  law  of  Scotland  is.  that  the  pu|^*a  panon  is  ca- 
tirely  sunk  in  tiiat  of  tds  fother.  The  Isther  has  tbe  power  4f 
r^ilatlt^  tbe  pnitil  sou's  custody  and  retf  denoe.  Till  the  agi 
of  puberty,  so  oompletely  is  the  person  of  the  pupil  sunk,  tt^ 
be  can  regulate  his  rendence,  and  is  absolutely  inc^mble  ti 
acquiring  a  separ^  aetUement.  His  reddiu  ontof  the  paiiA 
and  earning  wages  is  nothing  material  Xt  Is  not  natrtitl 
that  the  child  U  not  supported  by  the  fiitter.  Tbeiefcivtt 
would  be  very  inexpedient  to  break  down  a  genentl  rule  n|M 
any  such  speoiatty  as  this. 

r^ord  Jviliet-Ckri.-~SAn  yon  any  oases  in  iridoh  It  Is  IsM 
down,  thatifachild  Is  malntmning  itself  aa  an  ^ipi«Dttae,tb« 
years  wittdn  pupil  latity  are  to  be  Uuduoted  from  Che  yean  of 

residence  f  ] 

I  have  no  tubh  cams.  Suppose  the  whole  reddence  In  a  sepa- 
rate  parish  was  while  th«  child  woa  In  papillarity  ;  eoppDie  a 
po  pi  f  child  residing  in  a  separate  parish  as  an  apprentice  sbifl 
support  himself  and  reside  there  for  three  years— doea  tbst 
rcsldunce  give  a  settlement  f  I  apprehend  It  does  not.  A  pnpB 
child  is  part  of  the  family,  and  ia  under  a  legal  disability  te 
acquire  a  settlement.  It'  so.  if  part  of  tbe  three  years  are  dat- 
ing pupillarity,  no  settlement  can  be  aoqulrt^d.  Xou  must  bsva 
tliVee  yean  beyond  pupillarity.  Ko  doubt  this  ia  not  snouli 
to  solve  this  case.  Here  the  mother  has  a  residential  settte- 
ment.  If  it  continues  tn  Duddlngston,  then  the  bastard'i 
settlement  Is  in  Dnddlngston.  If  she  had,  a  widow,  a  set- 
tiement In  Duddiugston,  tbat  settiement  was  not  meiely 
available  to  herself;  but  also  to  her  cfatld.  But  It  Is  said  tbst 
the  widow  did  not  retain  her  settlement  in  consequence  of  her 
three  yean'  residence  In  Edinburgh.  After  her  husband'! 
death  in  1841,  the  widow  appUed  for  relief  Tbe  child  died 
in  October,  when  relief  was  withdrawn.  She  was  put  on  tb* 
roll  of  pnupen  ia  August,  September  and  October.  If  abewai 
a  pauper  settled  in  Dad<Ungston  In  October  1841,  she  did  not 
lose  that  settiement  by  her  subsequent  residence  in  Gdinboigh- 

Solicitor  General  for  defonder — 
Tbe  first  question  is,  whether  a  pni^l  who  for  a  part  of  tbf 
time  does  ds  faeto  reside  in  a  pariah  di&i«reat  from  that  of  hh 
tetber,  and  does  de/mlQ  maintain  himseU;  can  acquire  a  aettlt- 
ment  1  There  la  no  Mthority  anlnst  this  view.  The  case « 
Cockbam^MUfa  lllll^•Bitdear,ra^^a|totlwagaJoffoort•alk 
child  mar  aoqulTe  •  aettknMBt.  flwMNviAa«rkndaaBd 
Uowla  do  not  toDdi  SipSffiy  ^iU»%3^^ 
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which  the  father  and  adiQiniEtrator-inOnw  enttim  into  a  foi  nial 
cnsiigtimeiit  by  which  the  cUU<j  w  bound  to  live  in  »  plucu 
dlSereot  from  the  reddeoce  of  thn  fotht-r.  The  futher  cannot 
lecUm  the  child  to  the  d«trimeut  of  that  nppr^ntlceHhip. 
^isistnilraforisfaniiliation  of  the  child.  That  is  the  first 
i^iK^Dii.  The  next  qupstion  raisuo  a  very  startling  doctrine, 
which  In,  that  the  purely  derivatire  aettlemeot  of  a  woman  by 
DMrrlage,  dlialL  accrue  to  the  benefit  of  that  womau's  bastard 
boTD  alter  marriage.  The  child  we  are  now  dealing  with 
nererwosin  Duddingston,  and  was  born  in  Edinburgh.  Where 
ii  the  authority  Cor  the  propositiOD,  tltat  the  btutard  child  of 
awidowah&il  have  the  fu^ttlemeut  of  hiH  mother's  husband. 
Tbecueof  Newlands(6th  March  1844)  is  very  plain.  The  beHt 
proof  of  this  is  afforded  by  a  reference  to  the  Lord  Juatice- 
Cleik'i  o^iaioD  in  that  case-  Tf  in  that  case  the  Court  felt 
difficBltr  iQ  sulijecting  the  grandhther's  parish  as  the  Bettle- 
lueot  (H  a  bastard,  surely  the  difficulty  is  still  greater  In  the 
««  of  a  wife's  bastard.  In  that  case,  Margaret  White  was 
held  to  have  been  actually  resident  in  Edinbtugh,  though  per- 
toDklly  out  of  it,  because  she  was  a  n^ember  of  her  fathei's 
f^init}',  wtiu  lived  in  it. — See  Dinwiddie  v.  Knox,  J.  Shaw's 
JustiL'iary  KeportB,  p.  215  Tliere  it  wiis  held,  that  a  woman 
csanot  ocQuire  a  settluaieiit  for  the  child  of  a  fiivt  mnriiaj^u 
the  settlement  she  has  derived  through  a  second  marriage, 
e  qoesUoD  farther  is,  bow  far  this  woman  may  be  said  to 
bav«  acquired  a  setUemcnt  in  the  parliih  of  Edinburgh.  Slie 
wig  left  with  a  single  child.  Between  February  184t  and  Sep- 
tember 1844,  more  than  three  years  elapsed.  It  in  not  Kuid 
that  during  that  period  she  was  ill,  or  not  able  to  earn  her 
ovD  liTelihood  ;  but  she  applies  for  relief  ns  the  mother  of  a 
iiDf;Ie  child.  I  dieiputu  the  proportion,  that  the  woman,  in 
these  drcametances,  oould  not  acquire  a  settlement  in  Edin- 
Imgh. 

At  adriaing  this  day, — 

Lord  JvMlitt-CUTk. — One  view  of  this  case  arises  on  the  «s- 
nmption,  th«t  the  settlement  ot  Rodgers,  tlie  Ute  huebtmd 
of  Issbdla  Rodgfrs,  was  iu  the  parish  of  Duddingston.  Ou 
that  assumption,  I  em  of  opinion  that  Puddingston  remained 
the  aettlemmt  of  hia  widow  Isabella  Rodgers.  She  received 
rtlief  from  Duddingston  for  three  months  at  a  period  ahort  of 
three  yean  before  her  death,  and  that  being  the  cose,  she  did 
Dot,  by  her  residence  in  the  parish  of  Bdinburgti,  acquire  for 
bmelf  a  settlement  in  tliat  parish.  When  she  was  receiving 
letlsf  OS  a  pauper  belonging  to  Duddingston,  she  could  not 
toqaire  a  settlement  in  Edinburgh  parish,  and  then  she  was  not 
three  years  tbereiifter  cetident  in  Edinburgh  poriiih,  and  so 
cannot  be  held  lo  have  acquired  a  settlement  iu  Edinburgh. 
Sat  then  occurs  another,  I  thinic  a  very  imporunt  question, 
vti.— whether  her  settlement  in  Duddingston  parish,  being  a 
derivative  parish  acquired  by  her  in  consequence  of  her  mar- 
riage with  Rodgers,  subjects  Duddingston  in  tlie  maintenance 
of  her  bastard  chili^  bom  long  after  bet  husband's  death.  Un- 
doobtedly,  that  fs  one  of  the  moat  siiigiilar  resulta  of  marriage 
vhich  can  well  be  conceived,  and  the  harddbip  to  Duddingston 
ii  apparent  mhI  extreme.  I  am  of  opinion  tliat  there  are  good 
jcrounds  in  law  for  holding  that  the  same  results  do  not  inva- 
n«bly,  and  without  qualification,  follow  in  respect  of  a  deriva- 
tive lettlenient  of  ■  widow,  wbidi  obtain  as  to  a  settlement  of 
t  wonw  in  Doaseqoenco  of  birth,  or  her  own  separate  residencew 

In  rentd  to  tlie  baaband's  children,  this  dlstincUon  was  re- 
»)galzi9d  in  a  case  ofDinmddie  v.  Km*,  decided  by  Lord  Wood 
■nd  myself  at  the  Stirling  Circuit  on  appeal,  and  which  came 
before  OS  in.  a  very  satisfactory  form,  having  been  considered 
with  great  care  by  the  Sheriff,  and  disposed  of  by  a  very  distinct 
note.  In  that  cose  we  held,  and  on  reconsideration  I  am  satia- 
fled  that  we  are  right  in  lii>lding,  that  If  a  widow  marries  again, 
and,  ttvoogh  her  husband's  residence  Id  aootlier  parish  than  that 
in  which  her  former  liusband  resided,  obtains  a  new  settlement, 
■till  tliat  such  derivative  settlement  does  nut  affect  or  alter  the 
Kttlemeot  of  the  children  of  tier  first  husband,  whoae  scttle- 
fnant  remains  what  it  was  Iwfore  her  second  mnrriage,  and  so 
the  nttleomnt  her  lawful  children  of  tlie  first  marriage  is 
diftnn  fton  her  own.  Tet  if  she  had  ramained  a  widow, 
Hqirifed  a  tetUeinent  1^  iadustTiol  residence  in  a  parish 
diflgMot  from  that  in  which  her  flnt  hosband  had  his  aettle- 
Mi^  Ihire  n  do  doubt— wtd  the  cMft  of  Crieff  settles  that— 
tiMklte  aHBdien  would  have  acqoired  in  that  other  parish  a 
wWHH  llummh  bar  indutrltl  mtdenee  therein,  and  would 


have  been  a  burden  on  that  parish,  aud  not  on  the  parish  <tf  tlis 

father's  SL'ttlement. 

When  one  considers  what  a  settlement  by  marriage  it  on 
principle,  I  cannot  see  that  it  ought  to  trausftf  r  to  the  husband's 
pariah  more  than  the  proper  consequences  of  tliat  marriuge,  vit, 
the  burden  of  his  family,  his  wife  and  ciiildren.  On  that  parish 
the  mainteoance  of  the  wife  is  thrown.  But  it  is  not  a  settle- 
ment in  her  own  rigtit.  The  burden  of  maintaining  her  be- 
comes a  part  of  the  results  of  the  husband's  settlement — the 
burden  of  him,  implies  the  burden  of  hia  family.  Then,  when 
an  occurrence  takes  place  so  foreign  to  the  marriage  as  a  bat> 
tard  child  of  the  widow  in  anutlier  parish,  yeard  after  the  Iias- 
band'a  death,  it  seems  to  me  ttiat  tlie  burden  of  ttiat  child 
cannot  be  trans!i>rred-to  the  parish  of  the  husband's  settlement, 
merely  because  that  paHsh  is  liable  to  maintain  his  widow  and 
hta  lawful  children.'  No  authority  wliatover  has  laid  down 
■och  A  proposition,  or  compels  us  to  adopt  such  a  result. 

It  is  contended,  however,  that  the  general  rule  is,  that  the 
harden  of  an  illegitimate  child  is  thrown  on  the  pariah  of  thb 
mother's  settlement,  and  hence,  that  as,  Duddingston  is  the 

Krish  of  her  settiement,  the  b.>tBtard  child  of  the  widow  must 
a  burden  on  it,  althougii  born  in  another  parish,  by  force  of 
that  rule.  It  seems  to  me  that  this  is  holding  by  the  words  of 
a  rule,  without  attending  to  the  grounds  on  which  it  rests.  la 
all  the  cases  in  which  the  illegitimate  child  is  said  to  be  a  bur. 
den  on  the  parish  of  the  mother's  settlement,  the  mother  was 
an  unmarried  female  who  had  in  her  own  right,  by  residence  or 
birth,  a  proper  settlement  of  her  own.  That  is  the  ool^  case 
which  either  the  Court  or  the  authorities  have  had  to  consider — 
a  proper  and  separate  settlement  of  the  mother  as  an  indepen- 
dent peraon,  belonging  to  lier  as  of  right  from  her  own  birth 
or  residence.  But  the  rule  has  never  been  slated  in  regard  to 
a  derivative  settlement — Uiat  of  marriage ;  and,  in  my  appre- 
beuaion,  we  should  extend  the  rule  in  a  moat  nnreascmable  and 
violent  manner,  if  we  held  a  derivative  aettlemeot  by  marriage 
to  be  iu  all  respects^  and  in  all  results,  of  the  same  furce  and 
character  as  a  settlement  by  birth  or  residence  of  an  unmarried 
female.  ' 

Afler  the  hnabaod'a  death,  there  is  beyond  all  question,  in 
many  material  respects,  a  great  change  effected  in  regard  to 
settlement.  The  widow  is  capable  of  acquiring  anotlicr  settle- 
ment by  industrial  residence.  Hence  tlie  derivative  settlement 
by  marriage  does  not  leave  the  woman  n  permanent  burden  on 
her  late  husband's  parish,  which  at  all  times,  and  under  all 
circumstances,  that  parish  is  to  answer.  Her  separate  personal 
status  revives  on  bis  death.  The  sole  foundation  of  the  deri- 
Tative  setUement  is.  that  the  wife,  united  to  the  husband,  mutc 
share  his  fortune,  and  be  supported  by  him  or  the  parish  Ual^e 
to  maidtain  hltn.  But  after  dissolution  of  the  marriage,  the 
particular  state  and  acts  of  the  widow  are  looked  to  as  now  4 
separate  and  independent  person.  She  can  acquire  a  different 
aettteoient — jhe  may,  I  suppose,  under  §  76,  lose  the  husband's. 
Bnt  however  that  may  be,  her  acts  and  conduct  affect  her  own 
fortune,  and  her  person  is  no  bnger  sank,  to  use  a  common 
and  not  a  very  correct  phrase,  in  that  of  the  husband.  On  tlie 
contrary,  dissolution  of  the  marriage  leaves  her  a  separate  per- 
son in  this  very  matter  of  settlement. 

Then  why  are  her  acts,  which  are  looked  to  in  oue  part  of 
the  question  as  to  settlement — viz.  whether  she  has  not  ac- 
quired another  by  her  own  reridcnce,  which,  diuing  the  mar- 
riage, she  coold  not  do— not  also  to  be  looked  to  with  reference 
to  the  mirden  which  alone  the  derirative  settlement  impoeed 
on  the  hnsbuid's  T>arish  1  The  objaA  of  that  settlement  is 
pfaiuly  commeusurofte  with  its  foundation  in  principle.  She 
obtains  it  as  belongiugtb  the  husband,  and  so  his  wife  and 
their  children  are  to  iie  supported.  The  whole  purpose  of  the 
derivative  settlement  is  thereby  fulfilled  and  answered.  But 
if,  yean  after  bis  death,  she  produces  a  bastard  In  another 
parish,  then  the  statutory  role  of  the  parish  of  birth  oi^ht  to 
prevail,  for  the  derivative  settlement  was  not  the  settlement  of 
the  woman  as  a  scparato  and  distinct  person — iu  which  cha- 
racter, certainly,  the  bastard  child  is  brought  forth— bnt  solely 
as  the  widow  of  the  man  to  whom  she  had  been  married. 

The  questioEi  comes  truly  to  be,  whether  is  the  parish  of 
birth,  in  which  the  child  has  by  vtatute  an  andoubted  settle- 
ment, or  the  parish  (^tbisderivative  setUement  ofs widow,  to 
bear  the  burden  of  her  illegltlmato  child  f  When  the  rule  has 
been  stated  in  general  terms,  that  the  burden  of  the  illegiti- 
mate child  tbIlowB  the  settlement  of  Uie  mother,  thst^aSted 
to  denote  that  the  fotiier's  paat^^tiflnktJrMniibKHM^lw 
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known,  does  not  bear  the  burden  of  a  bastard.  It  Is  in  refe- 
rence to  that  matter — viz.  that  the  motbei^s  parish,  and  not 
the  father's,  must  be  looked  to— that  the  rule  comes  to  be 
stated.  But  the  rule  is  not  either  statutory,  nor  laid  down  by 
any  authority  In  tenns  which  are  intended  to  dudde  aucfa  a 
qnesUon  as  the  present. 

In  all  the  qnestions  respectinf;  the  maintenance  of  paupers, 
there  are  hctt  which  It  la  admitted  roust  affect  the  application 
of  general  rules.  There  Is  certainly  no  rule  of  wider  applica- 
tion, than  that  the  parish  of  the  Other's  settlement  must  main- 
lain  his  children.  That  iit,  to  say  the  least,  as  broad  and  com- 
prehensive a  rule  ai  any  in  the  whole  range  <^  the  law  as  to 
paupers.  Tet  If  the  &ther  deserts  the  children,  leaves  the 
oonntry,  and  k-aves  them  poor  and  destitute,  then  the  parish 
of  his  birth,  altbonfirh  his  settlement,  is  not  liable,  hut  the 
parlnh  or  parishes  iu  which  the  children  were  born.  Here  ia  a 
qualilication  of  a  rule  of  much  greater  importance  and  wider 
application  than  that  as  to  tho  settlement  of  a  bastard  being 
tlie  settlement  of  its  mother.  This  pdnc  was  folly  conadered 
in  Thometm  v.  Saat  and  AUiMeon,  26th  Feb.  1861.  In  that  case, 
the  Court  held,  that  the  desertion  by  the  ikther,  who  had  loft 
the  country,  was  a  fact  of  such  importance,  that  the  parish  of 
his  settlement  by  birth,  although  honnd  to  maintain  bini  if 
in  Scotland  and  a  pauper,  and  therefore  to  maintain  his 
young  children  in  &mily  with  him,  were  not  bound  to  main- 
tain bis  children  after  desertion,  but  tiiat  tho  parish  of  their 
birth  was  the  parish  to  bear  the  burden,  and  that  in  respect 
of  their  direct  statutory  nettlemcnt  by  birth.  Now  it  appears 
to  me,  that  when  there  is  only  the  derivative  settlement  of  the 
mother  as  a  widow,  auil  a  bastard  is  horn  long  after  the  dis- 
solution of  the  marriage,  ttie  fact  of  the  birth  of  that  child 
is  a  much  more  imtvrtant  element  in  the  qwntion  of  its 
midnteiuuice,  than  the  obligation  of  another  parish  to  main, 
tain  the  mother  soMy  becanse  she  is  the  widow  of  a  person 
Ion;;  since  dead,  and  with  whom  her  subsequent  natural  child 
had  no  connection  by  any  fiution,  so  as  to  be  within  the  burden 
of  maiulainiurc  him  and  his  family. 

The  inclination  of  my  mind  in  alwavR  to  adhere  to  general 
rules,  not  easily  to  admit  exceptions.  But,  In  the  \tt  place,  the 
mother's  derivative  settlement  in  respect  of  a  marnage  long 
since  dissolved,  has  never  been  contJilered  in  relation  to  the 
in^otenauce  of  her  bastard,  and  I  think,  therefore,  we  should 
introduce  a  great  novelty,  and  a  moist  extreme  result,  by  such 
an  effect  of  the  derivative  settlement.  And,  Sdlg,  1  am  quite 
satisfied  that  the  result  is  not  within  the  fooadation  and  prin- 
ciple of  the  denvativo  settlement. 

In  this  opinion,  I  have  proceeded  on  the  assumption  on 
which  the  pursuer's  case  is  founded,  that  the  settlement  of  the 
late  James  Rudgers  was  in  the  parish  of  Duddingtiton.  But  I 
am  under  the  necessity  of  stating,  that  in  case  such  a  question 
shall  again  occur,  I  most  reserve  my  opinion  on  thu  point, 
whether,  in  the  actual  facts  proved  here,  of  a^prenlieethip  in  a 
regular  trade,  in  a  different  parish  from  that  in  which  the 
father  lived,  of  a  lad  who  lived  and  supported  himself  In  that 
parish  for  three  years,  although  such  apprenticeship  commenced 
two  months  beK>re  fourteeu,  there  was  not  such  furisfamiliation 
ondurthe  law  of  Scotland,  and  such  a  complete  andiodepeodeut 
counectiuu  legally  formed  with  that  parish  on  the  part  of  the 
son  as  b  separate  person,  as  to  constitute  induetrial  r^dence  in- 
ferring a  settlement  in  Bcotland.  In  the  same  way  as  such  facts 
liave  been  held  to  he  sufficient  in  England,  where  the  doctrine 
of  emancipation  is  even  more  advei^  to  that  result  than  our 
law  as  to  forisfomiliation.  That  the  father  hod  either  contral 
on  this  person,  or  right  to  the  earnings  oi  the  son  whom  he  so 
placed,  and  so  long  as  the  master  condfltted  himself  without 
nult  towards  the  apprentice,  will  be  a  point,  if  It  everariBcii,of 
great  uicety.  But  I  only  wish  tu  reserve  my  opinion  as  to  the 
filets  here  proved — to  which  most  of  the  cases  stated  in  argu- 
ment have  no  application. 

Lord  CoMam. — I  concur  in  the  propriety  of  reserving  the 
list  point.  Oa  the  other  point,  I  know  the  msjority  of  the  Court 
to  be  in  favour  of  the  viewa  expressed  by  your  Lordship,  and 
therefore  I  do  nut  enter  at  large  upon  the  view  which  I  tiike- 
I  think,  in  cases  of  this  kind,  the  imporuoce  of  a  fixed  rule  li 
so  great,  that  I  am  not  disposed  to  disturb  the  judgment  by  nny 
obsenrations  differing  from  iL  At  the  same  time,  1  cannot  al- 
low the  case  to  pass  as  if  an  unanimous  jndgment  had  been  given. 
At  one  time  I  had  thought  of  proposing  tliat  we  slioold  consult 
'  tlie  other  Judgei,but  iclf  bolter  as  it  is.   I  agree  in  much  that 


yonr  Lordships  says.   I  only  wish  it  to  be  understood  that  I  do 

not  concur  in  the  judgment. 

Ijord  Murray- — I  concur  with  your  Lordship. 

Lord  Wood. — I  concur,  I  think  the  ease  la  attended  with 
difficulty  in  any  view  that  can  be  taken  of  it 

It  is.  as  it  strike  me.  hard  and  inequitable  that  a  woman's 
dciivative  settlement  by  marriage,  and  which  she  retains 
after  its  dissolntion  by  the  death  of  her  hnsband,  should  have 
the  effect  not  only  of  making  her  chargeable  agtdnst  the  pa- 
rish of  that  settlement,  If  she  become  a  panper,  but  also  of 
making  the  support  of  ail  the  illegitimate  children  bom  to  Ih-t 
iM^imre  ner  marriage  or  after  its  dinoluUon,  and  who  may  ba 
entitled  to  parochial  relief  a  burden  on  that  parish.  Tlih 
uTider  the  old  law  (and  the  present  is  a  case  under  it)  mlglit 
extend  to  all  the  illegitimate  cbildren  she  had  after  her  hus- 
band's decease,  while  she  had  not  acquired  another  settlement, 
if  they  had  become  proper  objects  of  parochial  r^lef  befcn 
and  at  the  panaing  of  the  late  act. 

Still  the  result  may  be  nnavi^Atble,  If  there  be  any  settled 
mle  consistently  with  which  no  other  result  can  be  arrived  sL 

Now  there  is  no  doubt  that,  aa  a  general  rule,  it  Is  fixed  that 
an  illegitimate  child  has  its  settlement  In  the  parish  of  the 
mother's  settlement.  This  is  beyond  dispute  when  the  mother 
has  acquired  a  st-tttcment  either  by  actual  residence  in  a  pa- 
rish for  the  time  required,  or  by  the  actual  residence  ctf  her 
parents,  which,  altho^h  she  may  not  have  been  teddentwith 
them  for  the  required  period,  ^ves  her  a  settlement  vdura 
they  are  settled.  Bat  then  in  both  these  cases  the  settlemcot 
of  the  mother,  according  to  the  dedsions,  Is  her  own  jmper  Kt- 
tlement,  or  a  settlement  in  her  own  right,  whereas  a  aettlemcnt 
by  marri^e  is  a  purely  derivative  settlement — asettlementin 
right  of  the  husband,  and  not  in  the  wife's  own  right. 

There  is  thus  a  clrar  difference  in  the  character  uf  the  twA 
settlements, — and  the  qm-stlon  is,  whether  the  legal  effect  of 
both  is  the  same.  Now  it  has  not  been  decided  that  it  is  bo— 
nor  has  it  been  invariably  so  undetstood. 

Accordingly  I  observe  that  Mr.  Dunlop,  while  be  lars  down 
the  general  rule,  suggests  it  for  consideration,  whether  it  cm 
be  held  to  apply  to  the  case  where  tho  mother's  settlement  ii 
a  derivative  one  hj  marriage,  and  it  seems  to  be  the  iDchss- 
tion  of  his  o[dnion  that  It  does  not. 

Besulting,  as  such  a  settlement  does,  from  the  relation  be- 
tween the  husband  and  wife,  it  appcara  to  me  to  be  one  pnrt-lr 
personal,  and  to  have  reference  solely  to  that  connection,  and 
Its  proper  attendant  consequence,  from  which  it  is  no  depar- 
ture to  hold  that  the  settlement  continues  to  the  wife  aner 
the  dissolution  of  the  marriage  by  the  husband's  predecea«. 
Even  that  may  be  thought — and  has  by  some  been  thonglit— 
to  he  carrj-tng  it  far  enough  ;  but  n  reason  for  ft  may  he  found 
in  the  very  same  condderations  which  have  led  totbemlr, 
that  by  mftrrlf^:e  the  wife  was  to  have  derivatively  through  her 
ha><band  a  settlemeut  lu  his  parLih.  But  to  attribute  to  thif 
derivative  settlement  held  by  the  wife  and  widow,  the  eScct 
that  it  shall  also  be  the  parish  of  settlement  of  thu  illegiti- 
mate children  wherever  born — which,  either  before  the  marria^ 
or  after  its  dissolution,  hts  wife  may  have  had — ^would  he  to  at- 
tach to  it  a  consequence,  and  to  throw  upon  that  parish  a  bnr- 
den,  which  I  conceive  to  be  totally  alien  to  anything  thatcouM 
have  been  in  view  in  giving  a  woman,  when  married,  a  settle- 
ment derivatively  through  her  husband  in  the  paiiiihof  bix 
■ettlement  I  think  thai  would  be  to  carry  out  the  mle  of  the 
wife  obtaining  such  a  settlement,  into  a  result  which,  on  tlia 
que  hand,  ought  not  to  follow  from  it,  and  is  contrary  to  and 
inconsistent  with  the  nature  and  object  of  the  tettlnment,  and 
the  principle  on  which  it  is  founded,  ahd  which,  on  the  other 
hand,  does  not  necessarily  fall  under  the  proper  application  <•( 
the  other  rule,  that  an  illegitimate  child  has  the  scttlemtnt 
of  its  mother.  I  agree  that  an  illegitimate  child  hia  titai 
settlement  where  it  is  one  in  the  mother's  own  right  which 
is  suhsisriug  and  can  be  acted  upon— that  is  perfectly  coiifur- 
mable  to  pudn  principle,  and  it  b  all  that  has  been  settled  bf 
decision  or  authority.  And  I  apprehend  it  to  be  no  violation 
of  the  nile  to  hold  it  to  be  subject  to  the  exception  here  cun- 
tended  for,  which  stands  upon  the  indisputable  distinction  Iw 
tween  the  two  kinds  of  settlement,  to  which  tho  oppoatepsrtir 
maintaiOF  that  the  rule  equally  applies. 

This  being  the  view  1  take  of  the  point  at  i*ea«,  I  am  not 
at  all  moved  by  those  cases  foundcd^on,  in  which  it  has  be«-ii 
held,  that  the  bastard's  sottiemc»wwKlB^MMnh  In  nioeh 
its  mother,  when  in  pejait£S^KMd|ftfF^Uttlemait  by 
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^rentage  thronsh  her  bther's  renidence  at  a  time  when  she 
Ii«t  uot  live  with  liiro— XomwoA.  6/A  Maieh  1844.  Tbute  the 
tifclrility  of  the  rarlBb  hardened  with  the  su|iport  of  the  li  giti- 
nitte  child,  la  the  parish  of  tlio  mother's  settlotueiit  in  her  own 
•iyht.  That  Is  tbtire  the  starting  point,  and  the  general  rnle 
(iu»t  apply  ;  it  la  iinp<^ible  to  take  the  cmie  out  of  tt.  But 
u  the  pr(;8cut  and  idniilar  cases,  the  startiDg  point  is  the 
riiutber's  own  proper  settlement  In  her  own  right,  but  a  settle- 
ment jnm/y  derivative,  which  011I7  belongs  to  her  in  right  of 
iirr  hiubaud.  The  cases  founded  on  are  merely  examples  of 
Iho  general  rule,  and  are  of  no  greater  value  to  the  decision  of 
I  be  preseut  ease,  than  the  most  simple  instance  in  which  the 
rule  has  been  enforced.  I  grant  that  it  must  regulate  all  such 
4-nses  ;  but  at  the  same  time — (and,  ad  I  think,  without  trench* 
i  iif^  upon  it,  or  upon  these  caseK)-~I  hold,  that  where  the  parish 
of  the  mother's  settlemeDt  is  derivative  through  her  huBband, 
and  Dot  one  In  her  own  right,  the  burden  of  the  support  of  hf^r 
imtaral  child  bom  after  tne  dlBSolutiou  of  the  marriage,  can- 
lint  be  thrown  on  that  parish. 

The  cdM  of  Dinwiddie,  decided  on  17th  April  1849,  (Stirling 
Circuit,  Shaw's  Kep.  p.  215),  certainly  goes  to  shew,  that  a 
(lurivutive  settlement  is  uot  to  all  effects  the  same  as  a  settle- 
ment in  a  person's  own  right  True,  it  Is  only  a  con  at  Cir< 
ouit.  But  the  case  Itself  I  still  think,  after  deliberate  coud- 
deration,  was  well  decided. 

No  doubt  the  settlement  of  the  &ther  generally  determines 
the  settlement  of  a  lawful  child.  Still,  it  has  been  held,  in  the 
case  of  Crieff^  that  after  her  husband's  death,  the  wife's  settle- 
ment is  not  BO  absolutely  suuk  in  bis,  but  that  she  may  acquire 
by  ru^denca  a  vettlcment  In  ber  own  right,  and  that  if  she  does 
HI,  It  will  he  also  the  wttlemetit  of  her  children  —{case  of  Crieff 
19Lh  July  1842) ;  and  yet  the  case  of  Dinwiddle  decided,  that 
where  the  settlement  she  acquires  is  a  derivative  settlement 
by  a  second  marriage.  It  is  not  the  settlement  of  her  lawful 
child.  Therefore,  according  to  that  case,  a  derivative  settle- 
meut  is  not  necesearily  attended  witb  all  the  effects  of  a  settlo- 
mvut  in  a  parly's  own  right.  They  bavs  been  dedded  to  be 
dim-rent.  Wb^  thesetUemcnt  obtained  by  a  wfdowisasettle- 
uitiu  t  by  reddence  in  her  own  right,  her  child  has  also  a  settle- 
iiieut  in  the  samo  parish.  But  if  the  settlement  gained  by  her 
is  a  settlement  by  marriage — a  derivative  settlement  through 
lier  second  husband,  and  not  in  ber  own  right — ber  child  by 
the  flrst  marriage  has  not  a  settlement  in  tlie  parl^  of  ber 
di-rirative  settlement. 

I  am  aware  that  the  view  which  I  have  taken  may  throw 
the  support  of  illegitimate  children  of  the  same  mother  upon 
different  parisbe)',  or,  if  the  mother  were  aUve,  upon  a  different 
pariiih  from  that  burdened  with  her  maintenance  if  she  were  a 
pauper.  But  the  last  was  the  effect  also  of  the  decision  in  the 
cane  of  Dinwiddu  or  l/iaiani:  and  by  another  case  it  has 
bwn  decided,  that  where  the  mother  Is  alive,  the  liability  for 
the  children's  support  may  be  in  different  paribhes,  and  all  of 
thetu  diiereut  from  thnt  on  which  a  claim  for  the  mother 
would  fall.  At  the  same  time,  as  was  observed  in  the  case  of 
Bar^w,  2d  July  1851 ,  nltboiigb  the  burden  may  be  distributed, 
it.  does  not  follow  tliat  there  must  be  a  separation  of  the  chil- 
dren from  the  mother,  or  from  each  other.  And  in  the  case 
of  Thomson,  2Zd  Februart/ 1851,  Lord  Uoncreiff  remarked,  that 
he  was  not  moved  by  the  observation,  that  lu  tbe  case  then 
befure  the  Court,  if  the  principle  he  thought  was  tbe  right  one 
were  adopted,  there  must  be  a  division  of  liability. 

With  reference  to  these  caises,  let  it  be  suppoued,  that  after 
the  dissolution  of  a  marriage,  tbe  widow  acquires  a  settlement 
by  residence,  which  then  b^mes  also  the  settlement  of  herchil- 
dren,  and  that  she  tben  contracts  a  second  marriage,  I  appre- 
hend that  her  settlement  in  her  second  buHbund's  parish  would 
tiot  be  communicated  to  the  children.  But  if  not,  how  shall 
it  be  held,  that  if  be/ore  marriage  she  hud  illegitimate  chil- 
dren, they  would  have  a  settlement  in  ber  husband's  parish 
in  respect  of  tbe  derivative  settlement  there  acquired  by  her  f 
Tlie  mother's  settlement  is  not  more  that  of  ber  illegitimate 
child,  than  it  is  that  ot  a  btwfu]  child,  if  she  by  residence  shall, 
alter  her  husband's  death,  acquire  a  settlement  in  her  own 
right,  and  which  is  ahw  tbe  settlement  of  her  child,— and  the 
tame  rale  must  be  adopted  in  both  cases. 

I  am  of  opinion  that  the  burden  of  the  iUcslttmate  child 
fiills  on  the  parish  of  its  birth,  and  not  on  the  mother's  durl- 
viiUve  setUemeut. 

Tta  Court  pronounced  the  following  interlocator : — 
*'  Alter  the  interlocutor  rcduimcd  ngaiuit,  and  find  that 


Isabella  Bodfterv  did  nut  acquire  a  residence  in  the  iMtrlsh  of 
Edinburgh  ;  but  fortber.  tind  tbat  her  settlement  iu  thttparixh 
of  Diiildin^ton,  on  which  she  founds,  and  which  Is  taken  in 
this  question  as  her  settlrmeut,  being  a  derivative  settlement 
by  marriage  witb  the  late  James  Rodtfers  junior,  does  not  draw 
after  it  in  law  the  hiirduu  gainst  the  parish  of  Duddingston  of 
maintaining  a  bastard  child  to  which  the  said  Isabella  Budgera 
gave  birth  in  the  parish  of  Edinburgli  after  the  dissolution  of 
the  marriage  by  the  death  of  her  husliaad,  and  th%t  In  such 
circumstances  the  parish  of  the  birth  of  tbe  child,  being  the 
pariHh  where  Ltubella  Bodgerswait  permanently  residing,  must 
maintain  the  tuid  lilegitimHte  child  as  iu  a  question  with  Dud- 
dini^Htou  :  But  find  that  the  pursuer  is  entitled  to  payment 
from  the  defender  of  the  aliment  advanced  to  Isabella  Rodgers, 
and  tbe  expenses  of  her  funeral,  araouiiting  tt^etber  to  £1 : 10/, 
with  iutere«t  thereof  from  the  date  of  advance  ;  and  decerns." 

Lord  Ordiruny,  VlooA.—Aet.  Hackenue,  A.  B,  Chffk ;  James 
Morgan,  8.&.O.  Agmt—AU.  Sol.  Gen.  (NeaTeit),Bamie ;  Scott, 
Bynterand  Scott,  W.8.  A9nitt.—n.  Cltt1i.-{V.H.) 


23d  Noven^r  1852. 

FlBST  DiTISIOS. 

Thomas  Lanq  and  Jahbs  Innes  Lano,  Pursuertj  v. 
John  Brown  and  others.  Defenders. 

Arbitration —  Subminsiou —  Decree- Arbitral  —  Prorogation  — 
Oversman — Theo  arbilert  itnud  and  tiibteribed  no:ea  qf  thar  opi- 
nion on  eerlain  points  of  tht  mlmiition  on  which  thty  were  agreed, 
and  exeeuied  a  deoolution  in  /avottr  of  the  ovfrmum  ai  to  other 
poinU  on  wh  ch  thejf  differed— Held  {by  a  majority  of  the  whole 
Court)  that  the  deeoltUion,  notwithttandiny  the  imitation  0/  iti 
fernut  empowered  the  ooertman  to  prorogate  the  whole  tidtmiition 
to  a*  to  give  validity  to  a  formal  award  exeetUed  by  the  arbiteri, 
in  term*  of  their  tuOet,  mon  than  a  year  after  the  la*t  prorogation 
proMuneedby  them. 

Arbitration— Decree-Arbitral-^rbitera*  Notes— Opinion,  {by 
a  mqfmly  of  tht  whok  Court),  That  a  dteree-arbitral  extevted 
after  the  expiry  of  the  fubmisiioa.  in  termi  ofnotet  tented  and  eigaed 
by  the  arbiter  while  the  tubmiuion  wat  current,  it  null. 

This  was  a  rodoction  of  a  decree-arbitral  dated  28tli 
Slay  1 847,  pronounced  in  a  Babmiaffloo  which  vaa  dated 
19th  January  1813.  By  it,  the  parties — rix.  JohnBrown 
for  himself  and  his  absent  son,  Thomas  Lang,  Archibald 
Ferguson,  and  James  Innes  Lang — 
"do  hereby  submit  and  refer  all  demands,  claims,  disputes, 
questions  and  differences,  depending  and  subsisting  between 
them,  on  any  account,  occuttiou  or  transaction  whatever,  la 
connection  with  said  vessel  or  otherwise,  including  their  re- 
spective claims  to  the  expen>=cs  of  said  proceedings,  to  tbe 
amicable  decision,  tlnal  sentence  and  decree-arbitral  to  be 
pronounced  by  Bobeit  Dow  Ker  and  John  Deuuiston,  mer- 
chants, both  of  Orcenock,  arbitera  mutually  chosen  by  the 
parties,  and,  in  case  of  their  differing  in  opinion,  to  any  overs- 
man  to  be  appMBted  by  them,  which  they  are  hereby  autho- 
rind  todo." 

The  submission  was  kept  alive  by  regular  proromtiona 
executed  by  the  arbiters  irom  time  to  time,  the  last  of 
which  was  dated  18th  and  20th  December  1845,  and 
was  in  the  following  terms: — 

"  We,  the  witiiin  designed  Bobert  Dow  Ker  and  John  Den 
Dixton,  the  aibitem  witun  named,  bureby  pron^te  and  ad- 
journ tbe  within  submission,  and  the  period  for  deciding  the 
matter  refitrred,  until  the         day  of  next ;  and  we 

appoint  this  minute  to  Ite  recorded  in  terms  of  the  clause  of 
registration  coutidned  in  said  submistiun.  In  witncai  whereof, 
this  minute  of  prort^tion,"  &c. 

Under  this  prorogation,  the  submission  was  kept  alive 
till  21st  December  1846. 

On  l(>th  November  1846,  and  while  the  submisuon 
thereforo  was  still  current,  the  arbiters  issued  and  signed 
notes  de(udiDg  all  the  points  on  which  they  were  agroed. 
The  notes,  aAer  setting  forth  the  varioua,  matters  de- 
cided, concluded  in  the  folloi0njg|terau:t-^ 

"  Direct  the  clerk  to  prepare  annnttrlm'  decree  afbit^oB 
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these  principles,  to  be  ftubscrftHHl  by  the  arbiters,  and  tntiRd  oq 
the  requmUIoD  of  either  of  the  parties,  if  iio  representation  be 
lodged  against  tbnie  nnttni,  within  fourteen  days  after  the  date 
of  intimation :  Appoint  Mr.  Andrew  Lindsay,  merchant  In 
Greenoi-k,  to  be  ovenman  in  the  snbmlspion  ;  and  in  respect 
the  arbiters  differ  as  to  the  remaining  sabjei  ts  in  dispute  be- 
tween thu  parties — via.  the  claim  of  damages  for  dcfiimation, 
made  by  Ur.  Lang  againi^t  Mr.  Brown,  and  the  expenses  of 
the  parties  In  the  nibmfaBion— devolve  the  same  on  the  overs- 
man ;  and  direct  the  clerk  to  prepare  and  submit  to  the  arbt- 
ten  for  sfgnatnre  a  mlnnte  of  nomination  and  devcdntiou 
accordingly." 

On  the  10th  and  16th  of  the  same  month,  the  follow- 
ing fonnal  minnte  of  devolution  me  executed  hy  the 

arbiters: — 

"Wo,  Robert  Dow  Ker  and  John  Dennlston.  arbiters  named 
in  tha  within  submission,  having  agreed  upon  and  decided  all 
the  points  submitted,  excepting  the  claim  made  by  the  sub- 
mitters Thomas  Lang  and  James  Innes  Lang,  or  one  of  them, 
against  the  submitter  John  Brown,  for  alleged  de&mation ; 
as  also  the  question  of  expanses  in  the  submission,  on  which 
two  pointfi  we  differ  in  opinion ;  and  being  empowered  in  that 
event  to  choose  an  ovennnan,  do  hereby,  in  exercise  of  that 

S>wer,  nominate  and  appoint  Andrew  Llndnay,  merchant  in 
reenock,  to  be  oversman,  and  refer  the  said  two  points  on 
which  we  differ,  to  bis  determination,  and  devolve  the  sub- 
mission on  him  to  that  extent,  with  all  the  powers  competent 
to  the  office  of  overamun  ;  and  wo  consent  to  the  registration 
hereof  along  with  the  said  BubmiaiioD.  In  witDCH  whereof, 
we  Buliscribe  this  miuute." 

No  representation  waa  lodged  by  either  of  the  parties 
ngtunst  the  findings  contained  in  the  notes  of  10th 
November  1846. 

On  18th  December  1846,  three  days  before  the  sub-  ^ 
misBon  would  have  expired  if  not  prorogated,  the  overs- 
man  ezeeated  the  following  prorogation:— 

"I  Andrew  Undsay,  merchant  In  Greenock,  overman 
named  uid  appointed  by  the  arbiters  In  the  within  submiation, 
conform  to  minnte  of  devolntion  dated  10th  and  I6th  Novem- 
ber 1846,  hereby  prorogate  and  adjourn  the  said  submission, 
and  the  period  for  deciding  the  matter  referred,  to  the 
day  of  next;  and  I  appoint  this  minute  to  be  recorded 

in  twins  of  the  danseof  rcgisfaration  oontained  in  mid  snbmls- 
■hm.  In  witness  whereof^  this  minnte  of  prorogation,"  Ac. 

A  formal  decree-arbitral  in  terms  of  the  arbiters'  notes 
of  10th  November  1846,  being  the  deed  under  reduction, 
was  extended  and  executed  by  them  on  2Sth  May  1847. 

Various  grounds  of  reduction  were  urged,  but  the  only 
grounds  material  to  be  conudered  at  this  stage  were,  that 
the  decree-arbitral  was  executed  after  the  expiry  of  the 
sttbmisdon;  and  that  the  oversman'f*  prorogation  being 
necessarily  limited  to  the  points  which  bad  rendered  that 
devolution  necessary,  was  ineffectual  to  keep  it  alive. 

The  Lord  Ordinary,  on  2d  March  1849,  pronounced 
the  following  interlocutor: — 

"Finds  that  the  dvcn  et  arbitral  of  the  arbiters,  of  date  the 
24th  and  '28lh  days  of  Mtiy  1&47,  is  loeffvctuul  and  null,  and 
Dot  binding  on  the  pursuers,  and  redocen  Juid  annuls  the  same 
accordingly,  and  decerns ;  and,  before  fattier  answer,  appoints 
the  cause  to  he  enrolled. 

•'H'ole.—lt  is  not  without  difflcolty  that  the  Lord  Ordlnaiy 
has  pronounced  the  prefixed  Interlocutor. 

"  That  the  oversman  bad  In  any  way  (even  to  the  extent  of 
accepting)  acted  under  thu  devolution  in  his  favour  be/ore  the 
fourteen  days  allowed  for  representing  i^ost  the  note  or  in- 
terlocntor  of  the  arbiteis  of  10th  November  1846  hnd  expired, 
is  not  alleged  ;  and,  assuming  that  a  portion  of  the  iraints  sub. 
taitted  having  hmnjlaallg  deeided  by  the  arbiters,  although  not 
pat  In  the  form  of  a  decreet-arbitml,  the  mere  devolution  to 
an  oversman  of  the  remaining  points  (on  which  the  arbiters 
had  differed  in  opinion)  would  not  have  presented  any  l>ar  to 
a  valid  decreet  bciug  aabstqtutttly  pruiiuunced  by  tiic  arbiters,  if 
proDoooccd  during  the  tiAtisteitee  of  the  enhniifMon,  the  Lord 
Ordinary,— having  regard  to  tliu  terms  of  tbe  suiimiHsion,  viz. 


whatever  the  said  '  aibiters  or  oversman  shall  dettrmim  in  (Ir 
prtmim,  hy  dterea-ariUral  or  decreets  arbitral,  interim  or  final. 

to  bepronounnd  hu  them  between  the        day  tiX  next  to 

come,'— '  tbe  said  partiw  hereby  respectively  hind  themselves, 
their  hvirs,  execaturs  and  successors,  to  acquiesce  la.  imple- 
ment and  fntfl]  to  each  other,'— is  of  opinion,  that  if  tbe  cur- 
rent  prorogathm  was  allowed  to  expire  without  any  farther 
pruro^-ation  being  duly  and  regularly  made  h^ort  tbe  dtvreet 
was  pronounced,  tbe  note  or  interlocutor  of  the  arbiten  couU 
have  no  binding  force  upon  the  parties,  and  that  it  was  not 
withiu  thf  compoti'nry  of  the  arbiters  then  to  convert  it  into 
a  decreet  wliich  would  lie  of  hindiii^  efficacy, 

"  Kiiw,  in  tlie  present  iustunce,  it  is  fidiultted  that  tbe  pro. 
rogation  current  at  lOtli  November  1846,  the  date  of  the  inter- 
locutor, expired  in  Decembir  there«ftvr.  The  devolution  bad 
been  made  on  the  lOtb  anil  16th  November,  and  on  the  I&h 
December  the  otxrtman  prorogated  end  adjonmed  the  *  sobmit- 
sioii,  and  the  period  for  dtdding  the  mitler  refared,  to  the 
day  of  next.'   Thereaner,  on  the  24th  and  28th  daji 

of  May  1847,  the  arbiters  pronounced  a  decreet-arbitral  is 
terms  of  the  interlocutor  of  November  1816.  The  validity  <d 
this  decreet  depends  upon  the  efficacy  of  the  oversman'a  pro- 
rogation of  December  1846  to  keep  the  snbmlseion  aUve,  ao  as 
thereby  to  enable  the  arbitem  competently  to  pronounce  it. 

"  The  Lord  Ordinary  is  not  altogether  satisfied  that  it  might 
not  be  well  mainiidned,  that,  in  strictn^ts,  the  arbiters  are 
bound  entirely  to  exhaust  all  that  it  is  incumbent  on  them  to 
do  aa  arbiters,  before  executing  any  dtivolution  of  the  snbmU- 
slon,  or  at  least  liefore  It  h  accepted  and  acted  upon.  He  it 
inclined  to  think,  that  when  a  submission  is  entered  into  to 
arbiters,  and,  in  case  of  their  differing  In  opinion,  to  an  oTers- 
nian  to  be  appolutud  by  them.  It  is  not  contemplated  that  the 
proceedinj^s  may  be  divided  into  too  parts,  with  co-exiating 
poweis  in  tbe  arbiters  and  oversman  ;  and  that,  on  the  con- 
trary, the  view  is,  that  the  powers  of  tbe  one  are  to  end  when- 
ever those  of  tbe  other  commence, — that  the  submission  is  to 
depend  before  the  arbiters  as  a  tchok.  vhiU  TliXT  are  acting  in 
thai  capacity;  and  it  is  only  when  they  have  determined  en- 
tirely to  divert  themselves  of  It,  and  have  finaJly  'ermin«tfd 
their  actings  as  arbiters,  that  it  Is  to  be  transferred  to  an  oven- 
man,  by  tbe  devolution  on  whom,  It  is  to  be  carried  to  all 
operative  and  active  effects  away  irom  the  arbiters,  who  are 
then  to  be  held  as  funeli  offitio,  and  put  under  the  oversman'i 
Jurisdiction. 

"But,  pasting  that,  observe  how  the  case  stands  apon  tb« 
devolution  to  and  prorogation  of  the  oversman,  t^ter  vMieh  the 
decreet  by  tbe  arbiters  was  pronouuceu. 

"  The  arbiters,  in  the  miuute  of  devolntion,  after  stating  the 
two  points  on  which  they  had  differed  in  opinion, — the  power 
to  appoint  an  oversman,  and  tbe  appointment  of  Andrew 
Lindsay  to  tbe  office, — 'refer  the  laid  two  point*  on  which  we 
differ,  to  hie  determination,  and  devolve  ike  Mubmittion  on  Aim  b 
TSAT  BXTtNT,  with  all  tbe  powen  competent  to  tbe  office  of 
oversman.' 

"  The  devolution  U  thus  distinctly  contrneiT  within  a  po^tive 
limit.  Two  points  only  are  referred  to  the  oversman.  'I'hew 
points  form  the  whole  matter  referred  to  him  ;  and  It  W  ei- 
presKly  stated  that  the  aobmlsdon  Is  devolved  on  htm  *  (e  tW 
extent.' 

"This, — hy  implication  clear.  If  not  hy  express  words, — In- 
Tolves  tliat.  etetpt  to  that  extent,  the  snbraiesion  is  not  demdved 
on  the  oversman.  It  is  exactly  the  same  an  if  the  words  bad 
been,  '  to  that  extent  only,  and  no  farther.'  With  the  twe 
points  thus  referred,  and  with  all  that  is  Incident  to  ihe  ex- 
plication of  the  jurisdiction  given  htm  over  them,  with  all  that 
might  be  necessary  to  iheir  decision,  ho  could  of  course  compe- 
tently deal.  He  liad  so  for  •  all  the  powen  competent  to  tbe 
office  of  oreimnan.'  But  could  anything  done  by  him  operate 
upon  the  submission  ultra  of  these  two  points  f  If  anytfaing 
more  of  the  snbmiBfuon  continued  to  subsist  for  any  purpcMP, 
it  clearly  woe  not  before  the  oversman,  or  vrtlkin  hia  power.  It  wat 
absolutely  and  entirely  withheld  from  the  ivertman,  and  remaimd 
vkoliy  mih  the  arbiteTM.  It  was  nccetearily  kept  from  Mm,  and 
retained  by  them,  in  uixter  to  enable  them  to  do  therdn  what 
was  essential  to  the  etlectual  and  ttnal  disposal  of  thow  matteit 
In  the  snbmiswon  n  hich  were  not  referriHl  to  th(*  oversman. 

"  The  suhmission  liud  therefore,  in  that  view,  buen  divMcl 
into  two  parts,  witb  one  of  which,  and  everything  relating  to 
it,  or. by  which  it  l-ouM  be  atlccted,  tbe  overman  had  nothing  le 
do.    He  might  prorogate  the  submission  so  far  as  devolved  on 
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Mm.  wu  u  much  within  his  proper  prorinoe  as  the 
deddfaig  the  pofnts  referred  to  blm.  But  how  could  any  pro- 
TOgitioD  of  lus  go  &rtber,  or  have  any  effbct  bcQrood  the  fina 
wMiali,  so  IS  thertiby  to  keep  alive  (If  that  was  neceflftary)  the 
Mrt  of  the  BabmifldoD  retained  by  the  arbiters  nnder  their  own 
juriBdlction,  and  excloded  from  the  devolution  npon  the  oveta- 
tntn,  and  from  the  jurisdiction  oonferrednpon  blm  f  ThepnK 
Togttiog  the  sobmlBpfon  Is  an  act  of  JorlBdlctlon  In  the  matter 
to  «bkh  It  relates.  It  Is  in  fitot  one  of  the  most  important 
chsncter,  fot  by  it  the  Jurisdiction,  which  would  otherwise 
Ufn're,  Is  prolonged.  The  time  for  exercising  It,  that  Is,  for 
deddlng  the  matters  mbmitted,  is  extended.  'The  power  to 
nongate  is  eiven  for  that  purpose.  It  Is  thna  an  act  of  juris- 
(BctlOB,  wbleh,  from  the  natore  of  tiie  tblng;,  Is  connected  with 
■adtawIdeDtal  to  the  matter  referred  to  the  party  by  whom 
the  prorogation  Is  to  be  made.  Therefore,  when  only  a  part 
ofsnbmfssion  has  been  devolved  upon  the  overgmao,  and  so 
broo^t  under  his  jurisdiction,  while  another  part  continues  as 
con^etely  aa  ever  under  that  of  the  arbiters,  and  where  the  Hue 
of  demarcation  between  their  two  provinces  is  consequently  dlit> 
tfnetiuid  podtive,  His  dlfflcnlt  to  comprehend  how  the  devolu- 
tion  to  the  former  of  the  spedflc  part  thereby  referred  to  bim, 
ctn  carry  with  it  a  power  or  competency  to  exercise  any  act  of 
Jniidiction  In  reference  to  the  other  part  not  referred  to  him, 
and  particularly  that  act  by  which  the  time  for  its  disposal  is 
to  be  enlarged.  He  is  confessedly  debarred,  as  oversman,  from 
bterftring  with  the  decision  of  the  points  not  referred  to  him, 
tbsti^frimi  Judging  in  the  part  of  the  submission  not  devolved; 
ud  If  Bt^  it  would  appear  to  be  equally  beyond  his  power  to 
amlH  any  relative  act  of  Jarlsdlctlon,  whether  by  prolonging 
the  period  for  the  artrften  deciding  tite  matters  before  them, 
n  otherwise. 

"It  may  be  that.  In  the  present  instance,  all  that  the  arhl- 
ten  hare  done,  the  pronation,  was  to  put  their  prior 
Inteilocirtor  into  the  fbrm  of  a  decreet- arbitral.  But  it  hi  ob< 
viona,  that  if;  by  the  prorogation,  their  poweiB  as  arbiters  were 
kept  alive  at  all,  they  might  have  done  anything  which  was 
vftliiD  their  powers.  They  might,  therefore,  have  altered  the 
views  previously  entertained  by  them,  ond  have  ^ven  effect 
to  th&t  alteration.  In  short,  if  the  prorogation  be  good  for 
shfthing  as  regards  the  submlBsion,  in  so  &r  as  it  remained 
«ith  them,  it  mnst  be  good  to  the  effect  of  entitling  them  to 
deal  with  Hie  points  not  devolved  on  the  oversman,  in  what- 
ever way  Uwy  might  come  to  think  was  right. 

"It  it  tme  that,  by  the  submission,  power  is  g^vert  to  the 
onrnman  as  wdl  as  to  the  arbiters  to  prorogate.  This  is  onlv 
oonferring  on  the  oversman  what  would  be  at  anyrate  implied, 
(Gloverr.Olover,  House  of  Lords,  11th  July  1815,  not  reported, 
nifar,  p.  159),  and  no  doubt  it  Is  to  receive  effect.  Accord- 
bi^y.  If  the  submission  had  been  devolved  entire  upon  an 
oremnan,  he  could  have  oonfesaedly  prorogated  it  And  here 
ft  is  conceded,  that  with  the  derolntion  to  the  extent  to  which 
It  ntmade,  he  got  the  power  to  prorogate,  and  that  his  proro- 
gstion  was  effectual,  if  not  prejudiced  by  the'falliuK  of  the  i>or- 
tioo  of  the  sobmisdon  not  devolved,  should  it  Iw  held  that,  In 
the  ctrcnmstancee,  It  did  fall  at  the  expiry  of  the  prorogation 
nurent  at  the  date  of  the  devolution.  What  is  desiderated  Is 
the  oversman's  prorogation  having  any  power  outwitb  the 
limits  within  which  the  devolntloD  Is  eonflned.  That  point, 
it  is  ^iprehended.  Is  not  solved  In  favour  of  the  efficacy  of  the 
prorogation,  by  the  provision  In  the  submission  In  relation  to 
proRwatbna.  Kor  is  It  any  answer  to  the  difficulty,  that  a 
nbnMon  cannot  be  alive  In  part  and  dead  in  part.  If  so, 
the  ooneqBeDoe  may  be.  that  the  couno  adopted  was  fatal  to 
AhwUl  But  asmming  thet  to  be  the  result,  it  affords  no 
pooad  for  holding  that  the  opinion  Is  uusouad,  that  the  overs- 
wft  prorogation  can  apply  onlj/  to  the  submlFSiun  so  &r  as 
devotved  on  him.  Had  the  prorogation  been  made  by  the 
•rtdteno/farthe  devolution  to  the  ovcrsraan, there  would  have 
been  more  room  for  maintaining  that  it  was  sufflclent  to  keep 
sftve  Om  whole  submission,  in  virtue  dS  the  original  power  in 
tbsa  to  do  to.  which,  it  might  be  sdd,  stUl  redded  in  tbem, 
Mmagtt  the  deddon  of  certain  points  was  referred  to  the 
ovetanao.  But  whvn  made  by  the  oversman,  the  foimdation 
of  otigbtti  Jurisdiction  in  the  whole  submission  is  wanting, 
becatae,  from  the  first  constitution  of  his  power  by  the  de- 
TOjbaton  to  him,  he  is  only  partially  Invested  with  the  sub" 
"tWdp  he  is  ex  jprcpotito  debarred  from  the  exercise  of  any 

"n  a  iMNnisrion  with  a  power  of  dsvolution,  the  devolution 


OF  SESSION,  fte.  <9 


made  Iqr  the  arUtenlsJnstasabinisslon  In  snoosMlon  to  the 

primary  one,  either  wholly  or  pro  parte.  The  aibtters  have 
power  to  prorogate  the  submlasion  as  regards  the  matter  re- 
ferred by  It  to  them — that  is,  all  the  matter  submitted.  The 
oversman  has  the  power  to  prorogate  the  submission  in  regard 
to  the  matter  referred  to  him  by  the  devolution,  which  may 
dther  be  the  whole  that  was  sulunitted,  or  a  portion  of  it  only. 
In  the  present  case,  by  the  devolatioo,  the  arbiters  *  r^tr  the 
said  two  points'  (those  before  mentioned)  *  to  his'  (the  oven> 
man's)  'determination,  and  devolve  the  submission  on  him  to 
that  extent'  The  oversman,  by  his  prorc^tion  of  the  18tb  l>e> 
cember,  prorogates  and  adjourns  '  the  said  Bnbmlasion,  and 
period  for  deciding  the  vaaOa  r^etnd,  to  the  day 
of  next.'  Mo  doubt,  when  the  arbiters  previously 

prorogated  the  submission,  they  did  ft  in  the  same  terms.  But 
what  is  the  proper  reading  of  the  prorogation  in  each  case  re- 
spectively, according  to  tbe  tubjeetam  nuittrian  f  Is  it  not,  that 
while,  by  the  prorogation  of  the  arbiters  prorogating  the  eub- 
missioQ,  and  the  period  for  deciding  the  matters  referred, 
neryOdng  was  carried  on  to  the  day  of 

then  next,  because  all  within  the  submlasion  was  referred  to 
thamf  By  Uie  prorogation  of  tbe  onermian,  tbe  sobmisdon  and 
the  period  lor  decision  was  only  prorogated  as  respects  On 
matter  which  had  been  by  the  arbiters  (in  tbe  exercise  of  the 
powers  conferred  upon  them)  specially  referred  to  the  overs- 
man.  Ib  not  his  prorogation  to  be  taken  as  made  in  ivlation 
to  that  matter,  for  the  extrication  or  dedsloo  of  which  he  was 
appointed — as  applying,  and  being  Intended  to  apply,  to  that 
vrluch  was  alone  refen^  to  him — and  not  to  that  which  was 
not  referred,  but  positively  kept  back  from  the  reference  to 
him,  with  which,  cousequenUy,  he  had  no  conoem,  and  for 
assisting  towards  the  declden  of  which,  either  in  one  way  or 
other,  by  any  act  of  his,  it  is  therefore  contrary  to  tbu  course 
and  character  of  the  proceedings  tu  infer  that  any  power  was 
bestowed  upon  him,  or  any  meant  to  be  exercised  that  wUoh 
was  done  by  him  t 

"  Upon  the  whole,  the  Lord  Ordinary  is  of  ot^nlon  that  th« 
prorogation  by  the  oversman  uii  the  18th  December  1846 
could  not  have  tbe  effeot  of  kouplng  aUve  tbe  submission  so 
as  to  enable  tbe  arbiters  to  pronounce  a  valid  decreet -arbitral 
upon  the  points  which  were  not  devolved  upon  the  oversman, 
hut  reserved  to  the  arbiters  tn  be  afterwards  finally  disposed 
of  by  them,  and  that,  coosequcntl  v,  their  decreet-arbitrd  of  iho 
!E4th  and  28th  days  of  May  1847  'is  not  a  bindiog  decree,  and 
is  liable  to  be  set  aside  as  ooucioded  for." 

The  defenders  reebumed.  At  advidng  tm  1  Itii  Maroh 

1862,— 

Lord  JtutM-Oftteral  (AiyJe.)— This  case  Involves  points  of 

Ssat  i^OBty  and  difficulty,  and  the  Lord  Ordinary  has  reduced 
e  decree-arbitral  with  difficulty;  and  cunaideriug  the  nature 
of  the  other  grounds  of  reduction,  wl^ch  have  been  whcdly  dls- 
r^arded  as  not  supported,  it  is  with  tbe  utmost  reluctance 
that  I  could  concur  in  his  decision. 

I  feel  the  esse  attended  with  so  much  difficulty,  and  that  it 
is  not  to  be  decided  on  the  grounds  of  the  case  of  M'Nair, 
adopted  by  Lord  I^ndhnnt,  tliat  I  stroni^y  incline  for  further 
discussion,  and  as  being  one  peoollariy  appn>priate  for  tbe  con- 
dderatton  of  the  whole  Court. 

1.  At  present,  I  certainly  feel  great  doubts  of  tbe  act  of  de- 
volution of  the  submission  here  made  by  the  arbiters,  having 
truly  oonunitted  QO  mure  to  the  oversman  than  the  limitea 
pt^ls  resorved  for  bis  decision ;  and  that  the  prorogation  ex- 
erased  1^  him  (thd«gh  in  the  submiasion  itself  he  bad  power) 
nnder  that  limited  devolutioo,  could  not  keep  alive  the  whole 
of  tbe  submission,  so  as  to  validate  all  acts  of  the  arblten  In 
the  performance  of  their  duty. 

2.  But,  on  tbe  other  hand,  as  tbe  arbiters  had,  by  their  note^ 
dgned  and  completed  on  the  lOth  of  November  1646,  before 
the  devolution  w  the  two  points  on  the  oversman,  put  their 
dedsion  In  such  a  shape,  and  so  directed  the  clerk  to  extend  it, 
If  no  representotlon  was  ^ven  In  vrithio  foorteen  days.  Into  a 
fbrmal  decree,  and  thvre  naving  been  no  represoDtatlott  what- 
ever given  in,  they  were  entitled  to  have  the  decree  completed 
in  the  forraal  manner  in  which  it  now  stands. 

But  notwithstanding  this  being  my  present  view  of  the  case 
I  am  inclined  to  follow  tbe  course  I  have  already  stated.  ■ 
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At  odTiaDg  on  24th  Jauu&ry  last, — 

iMrdJuMtiet  Oeneral{BoyU.)  ~0n  reconttidering  tills  case  with 
the  useistaDce  uf  the  able  oiinuttis  of  dutiate  now  before  us,  and 
tliu  additioual  verbal  arguments,  I  liave  tiot  bceii  able  toadliere 
to  l^rd  Wood's  interlocutor,  ae  I  cannot  disregard  the  di-cision 
i:i  the  case  of  Korrtster  t.  Gourlay,  and  other  cases,  {tarticularly 
I  hat  of  Bruce  p.  EarJ  of  CaisiiliB'  referred  to,  wldch,  though  of 
Hu  old  datv,  itiii>edc  vtn-y  uuaitjr  identical  with  the  pniwnt  in 
liulutof  priiici{>ie. 

The  case,  however,  is  to  be  contemplated  on  the  facta,  that 
the  arbiters  Lnving  a^rt-cd  on  the  points  as  expressed  in  their 
iiuteK,  signed  the  i-anie,  and  thcri.-iii  authonzed  the  clcrlt,  on 
tlie  10th  Novoniber  1846,  •'  to  prepare  an  interim  decrte  arbi- 
iral  oil  tlieHe  principlcH,  to  be  subscribed  by  the  arbitem,  and 
issued  ou  the  requiiiitioD  of  either  of  the  parties,  if  iio  r^pre- 
mentation  he  luduud  atptinst  these  notes  within  fouiteen  days 
liftur  the  date  of  intimation  ;"  and  that,  in  jvoint  of  fact,  no 
I  i-prcsentation  ever  was  given  in,  while  iirn  arbiters  did  sign  a 
ii-^ular  and  formal  decrt-e-arbitial  in  exact  conformity  with 
t1ii;ir  findings  in  these  notes,  but  only  on  the  24th  and  27th  of 
ftlay  1847,  though  more  than  a  year  from  the  date  of  their  last 
proro^^aUon,— though  they  had  on  the  same  day,  the  lOtb  Mo- 
vemher  1846,  devolved  on  an  ovbrsman  two  specific  points  f6r 
his  decision,  in  these  words — Imving  ii'ferred  "  the  two 
points  on  which  we  differ,  to  his  determination,  and  devolve 
the  submission  on  liim  to  that  extent,  with  all  the  powers 
competent  to  the  office  of  oversman," 

I  consider  the  questioa  here  raised  in  reference  only  to  what 
the  two  arbiters  themselves  did,  as  I  can't  persuade  myself 
that  the  above  limited  devolution  on  the  oversman,  conferriug 
as  it  did  on  him  power  only  to  decide  the  two  reserved  points, 
one  as  to  an  alleged  charge  of  defamation,  aud  the  other  aa 
to  the  expenses  of  the  submisdon,  enabled  him  by  his  own  act 
of  prorogation  to  keep  the  genera!  submission  in  existence 
when  not  duly  proiogated  by  the  arbllera  themselves  ;  for  the 
oversman  only  decided  the  two  points  devolved  on  hdoi,  and 
tlid  not  embody  what  tiad  been  decided  by  the  aibiters,  in  his 
award. 

But  although  the  general  submisdon  had  not  been  directly 
kept  alive  by  a  regular  prorot^atiun  of  the  two  arbiters,  but 
had  expired  before  the  24tb  of  May  1847,  it  appears  to  mo  that, 
under  the  aulhuiity  of  the  decisions  that  have  been  referred 
to.  and  the  admitted  state  of  the  facts,  the  decree-arbitral  that 
WHS  formally  eompleltd  in  strict  conformity  with  their  notes, 
which  bad  bceu  doly  Kul»oril)ed  while  the  submission  validly 
(>ubei6ted,  cannot  lie  svt  aside.  But  were  that  decree  in  tixe 
k-ost  degree  varied  from  the  signed  notes,  I  am  satisfied  that 
it  could  not  be  sustained,  as  it  is  equally  clearly  settled  by  the 
decisions  referred  to,  that  no  verbal  statement  as  to  any  deci- 
bion  of  arbiters  could  warrant  a  decree-arbitral  to  Ite  extended. 

Tiie  early  casu  of  Quurlay  received  a  strong  confirmation  in 
that  of  the  Earl  of  Crawford  v.  Bruce,  (Diet.  649),  and  which  is 
particularly  to  be  attended  to. 

The  principle  liliewise  recognised  by  Chief-Jostice  Tindal  in 
legaid  to  the  case  of  Smith  v.  Mackay,  certainly  goes  so  for  to 
Minction  my  opinion,  and  I  think  his  words  are  very  important. 

I  admit,  howevi  r,  that  the  above  view  is  by  no  means  free 
uf  difficulty,  and  it  is  even  under  the  same  impression  that  the 
Lord  Ordinary  has  adopted  a  different  deciuon ;  but  I  cannot 
urii  ve  at  the  conclusion,  that  the  decision  in  the  case  of  M'Nair 
is  an  authority  ogaiust  my  view  of  the  case,  or  can  be  viowed 
OH  departing  from  the  early  case  of  Oourlay,  uud  tiie  otheni 
referred  to  by  Ur.  Uocbrlaoe  in  his  minute. 

Again,  OS  to  the  case  noticed  by  Lord  Ivory,  of  Craigie  v. 
UuiiCiman,  24th  Uay  1631,  it  must  no  doiibt  be  kept  in  view  ; 
hut  when  it  is  minutely  attended  to,  (and  1  see  that  1  concurred 
in  it),  although  it  does  contain  matter  that  bears  on  part  of 
the  present  argument,  I  cannot  hold  it  as  t  unning  directly  con- 
trary to  the  decisions  in  the  cases  of  Gourlay  and  Crawford — 
(readK  as  reported.)  I  am  compelltid,  therefore,  to  adhere  to 
my  tLst  impression  as  to  the  disiw&al  of  the  present  case. 

Lortl  FaUertim. — Theie  are  hero  two  questions,  which  may 
he  s«;piu'ately  considered : — first.  Whether,  irrespectively  of  the 
prorogation  by  the  oversman,  ihe  signed  uotea  of  the  arbiteiii 
of  the  lOth  November  1846,  detcrimuing  cert^n  matten  on 
which  they  were  agreed,  formed  a  suffident  legal  warrant  for 
tlii'ir  embodying  tliose  findings  in  a  formal  deeruet-arbitrul  tu 
Mil}  lb47,  at  which  time  the  uitbuission,  unlc^s  kept  ulive  by 
^iv  uvoisman's  prorogation,  liud  expired  f  And,  'idly,  \Vlu:> 


ther,  in  the  drcumatances  of  this  case,  the  prorogation  of  tW 
over^mao  did  keep  alive  ttie  whole  submission,  to  the  efiectof 
enabling  the  arbiters  to  pronounce  the  formal  docruet-arbitol 
in  May  1647  r 

On  the  first  point,  it  is  a  matter  of  regret  to  me  that  I  can- 
not adopt  the  views  which  have  received  the  sanction  of  yonr 
Lordship's  opinion  ;  fur  though  I  too  tliink  that  the  Lord  Or- 
dinary's interlocutor  ought  to  be  altered,  1  come  to  that  ooo- 
elusion  ou  u  much  narrower  ground,  and  which  I  am  sendble 
has  no  direct  authority  to  support  it;  I  mean  the  prorogation 
of  the  snbmiasiou  by  the  oversman. 

'rhcrv  is  no  doabl  that  Uie  old  deci^ns  referred  to  in  aiga- 
ment  do  afford  countenance  to  the  proposition  maintaiDed  by 
the  de'onder,  and  adopted  by  your  Lordship,  viiL  that  the 
informal  expresnon  of  the  opinion  of  arbiters,  authenticated 
by  writing  during  the  dependence  of  the  submissioa,  may  be 
competently  reduced  into  the  form  of  a  regular  decreet-*rbitnl 
after  the  submlBsion  has  expired. 

But  I  think  ttiat  ^oee  old  ded^ons  have  been  satisfactorily 
explained,  and  their  force  destroyed,  by  the  later  cases  refecnd 
to  in  the  argument  on  the  other  side.   Some  of  them  wcxs 

Erior  in  date  to  the  act  1681,  and  alluf  them  were  prooooooed 
efi>re  it  waa  finally  determined  that  no  decreet-arbitral  wis 
valid  unless  executed  and  attested  with  all  tlte  formalities  of 
the  statute.  That  was  fixed  in  the  cases  of  HaUburtoa  in  170& 
and  the  second  case  of  Short  in  1711.  Aud  unoe  that,  it  ap- 
peal's to  me  that  all  the  decisions  on  this  matter  are  consistent, 
and  all  lead  to  this  result, — that  no  informal  notes  of  arbitea, 
though  signed  and  confessedly  expressing  their  opinion  at  the 
time,  have  any  effect  as  cxpresuons  of  opinion  binding  on  the 
parties  submitters.  I  take  one  of  the  latest  of  these  cases, 
that  of  Bunciman,  24th  May  1831,  because,  with  the  exoeption 
of  the  attempted  prorogation  of  the  oversmui,  it  is  ideoticsl 
with  the  present.  There,  the  arbiters  bad  signed  before  wit- 
nesses what  they  termed  a  joint  report  and  interim-decree  on 
certain  of  the  matters  submitted  to  them  on  which  they  agreed; 
and,  quoad  ultra,  they  devolved  the  submission  on  an  oveismaa. 
The  oversman  decided  the  points  so  sobmitted  to  him.  An 
attempt  beiug  made  to  enforce  the  decrees,  a  reduction  vras 
brought  of  the  proceedings  in  the  submission.  And  the  result, 
as  given  in  the  title  of  the  report,  was  found — **  lit.  That  the 
intorim -decree  or  report  was  not  valid  as  a  decteet-arbitral ; 
aud,  2dljf,  That  the  decree  pronounced  by  the  oi*et8man,decid- 
tug  only  part  of  the  matter  referred,  could  not  stand  by  it«el£" 
1  am  perfectly  aware  that  in  all  of  those  cases  the  question 
arose  on  the  e&xt  of  the  informal  notes,  and  that  those  notes 
bad  not,  as  here,  been  reduced  into  the  form  of  a  regularly 
uutbonticated  decreet-acbitnL  But  that  drcumstance  does 
not  appear  to  me  to  afford  any  good  ground  of  distinction  be- 
tween those  coses  and  the  present.  Eiome  of  those  cases,  and 
in  particular  that  of  itimciman,  were  reductions,  and  the  re- 
sult was  the  declaration  of  the  absolute  nullity  of  the  informal 
notes.  But  if  these  notes  were  a  nuUity,  as  expressive  of  any 
binding  expression  of  the  opinions  of  the  arbiters,  I  cannot 
see  how  a  nullity  can  be  reared  up  into  a  reality  by  any  act  of 
the  arbiters,  done  after  thdr  powers  have  expired.  Accor^i^ 
to  any  other  view,  any  informal  decreet^bitial,  pronounced 
during  the  dependence  of  a  submission,  would  aduiit  of  being 
ructilied  and  amended  at  any  given  time  by  the  arltiters. 

For  those  decisions  ore  dwtnictive  of  the  very  principle  on 
which  the  attempt  is  made  by  the  defenders  to  supiwrt  the 
informal  notes.  It  is  said  they  are  good  as  a  warrant  for  the 
execution  of  the  subsequent  nsrnuX  decreetmrhUml.  But  if 
such  notes  could  be  received  in  ^at  light,  how  could  they  have 
been  reduced,  as  in  the  case  of  Bunciman,  and  the  other  cases 
referred  to  T  If  warrants,  they  must  have  stood  in  that  cha- 
racter, and  the  result  must  have  been,  not  the  reduction  of  the 
valid  warrants  for  a  formal  decreet-arhitral,  but  the  sistin^  of 
the  cause  until  the  arbiters  had  an  opportunity  of  reducing 
them  into  the  proper  and  anthoiitatlvo  fotm. 

I  think,  then,  that  on  this  branch  of  the  case  there  is  no 
escape  from  the  force  of  those  decisions,  and  that  if  the  defence 
is  put  on  the  decreet -arbitral,  held  to  have  been  pronounced 
after  the  submission  had  expired,  it  must  be  repelled. 

But  tile  doubt  I  have  is  on  the  otiier  point — whether  we  are 
compelled  to  hold  that,  at  tlw  date  uf  the  decreet-arUtral,  the 
subojiaiion  had  expired,  or  whether  it  was  not  validly  proro- 
gated, lo  the  end  of  enabling  the  arbiters,  in  May  1M7,  to 
uiithuiiticati.-  in  due  form  the  opiitiuo  expressed  in  the  notesof 
IIh'  lOlh  ^ovclubcr  preceding.  'i'linTfSis^i  pty^^l*-^'*"* 
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Uw  cxlviit  nf  the  jrawer  of  the  overstUBti  to  prorogste.  It  is, 
itt  M>  fill'  UK  1  um  Hware,  quite  ti«w  ;  and  I  nu  not  liatiiifitd  of 
itit)  viiliility  of  tbti  grouniu  on  wbiuh  tba  eflicacy  of  the  proro- 
gutioii  hub  bt^en  n-jvcted. 

1  aKTee  wijtl)  thu  Lord  Ordinary  In  the  opinion  flxpreiwd  in 
liiK  iHittf,  that  it  would  be  incompetent  for  orhitcnt  to  T<>mlt 
Ittit  of  a  CHKe  to  ao  oveFsmau,  wbilitc  tbt-y  retuined  curtain 
vthvr  puiuts  of  it  for  their  own  decision.  To  support  tbo  ap- 
|Kiititintht  ol  ibi-  ovi  nmuQ  in  rolftUou  to  thu  points  on  wliicli 
thuy  (iitr^'V,  tbt-re  mutit  bv  a  fiual  aud  irrevocable  det«nuioatIon 
uf  tile  points  t-a  which  they  agree.  But  the  inference  I  draw 
from  thin  is,  that  thu  higuod  notes  of  the  10th  November  did 
become,  un  being  made  the  ground  of  the  apitoiutuient  of  the 
ovrfiiuiHU,  tlie  irrcvuL-able  expii-ivion  of  thu  opinion  of  the 
urbiieis  on  tbe  mattur  cuutaiii*«d  in  them.  They  did  not  ooq- 
Ktituto  u  deirwt-arbiti al ;  norcnnld  they  be  rend«re<t  bu  if  Lim 
iHibuiiiwion  vm  allowed  to  ezpirt).  That,  1  tbink,  is  tixcd  tty 
the  deuidiou  of  lliv  case  uf  Ruucitnau,  and  ttie  others  already 
referred  to.  But  I  rather  tbiuk  that  thwe  uutes  must  bo  held 
to  exhaust  the  judicial  powers  of  the  sibiters,  and  to  confine 
any  decreet-arbitral  to  be  pronounced  while  the  suhmisdiou 
continued  in  force,  to  the  formal  repetition  and  aathenticatiuu 
of  the  determination  oontaincd  in  the  notea. 

Heeondly,  It  is  Sxed  by  tlie  duclsinn  in  the  vase  of  Bunclman, 
that  the  validity  of  the  uppuiDtiuent  of  the  oversman,  and  of 
any  decreot-arbitral  to  be.  [prououuced  on  the  matter  devolved 
on  him,  depended  on  the  validity  of  the  decreet^rbitral  pro- 
nuuocud  by  the  arbiters.  So  thnt,  in  the  ctrcnmstauces  of  the 
u^ise,  the  prorogation  of  the  submiKsion  wag  indispensable  for  the 
vali'l  exercise,  uf  the  powers  which  liiul  been  devolved  on  the 
orersman ;  because  it  was  indispcutuible,  in  order  to  enable 
the  original  arbiters  to  embody  the  note:«  of  their  opinion  on 
the  points  in  which  they  agreed,  In  that  authentic  form,  with- 
out which  auj'  decreet  pnmouDoed  by  thu  overvman  on  the 
fuiuts  devfdved  on  him,  would,  accordiug  to  the  decision  of 
the  case  of  Buudman,  have  beeu  a  nullity. 

Now,  I  can  sue  no  violatiou  of  piincipie  in  holding  that  the 
prorogation  of  tbu  submission  validly  proro^iated  thu  whole 
Kubniisaon,  at  h-ast  to  the  effect  of  enabling  the  original  ar< 
biters  to  fgm  out  a  tormol  decreet  in  terms  of  their  signed 
notes  of  opini<Hi. 

The  submission  is  in  Its  nature  a  unity,  and  accoidlofcly  so 
it  wod  found  in  thu  case  of  Ruuciman.  If  prorogated  at  all, 
it  must  be  held  to  be  prorogated  in  whole  ;  »tid,  coiisfqueutly, 
the  prorogation  by  thu  oversmun  appears  tu  me  to  be  quite 
sufficient  for  the  ooiy  purpose  which,  iu  regard  to  the  original 
arbiteis,  was  tequLuUs, — that  of  enabling  them  to  execute  a 
regular  decreet  ou  thu  puiutM  in  which  they  were  agreed. 

As  I  said  befuru,  the  [xiiut  is  eutirrty  nuw.  I  am  notaware 
of  any  decitiion  which  touuhva  it.  But  looking  at  the  whole 
circumstances  uf  the  ca»u,  the  indisputable  eq  iity  and  ezpu- 
diuQcy  of  i^ivtug  effoct  to  the  decruut-arhitnd,  and  tho  sofuty 
of  giving  effect  tu  it  without  infriugiug  any  principle  of  our 
law,  I  am  inclined  to  hold  the  prorogation  uf  tbu  submission 
by  the  oveismau  as  good,  aud,  cousequently,  to  support  the 
formal  decreet-arbitral  prououuced  by  the  origiual  arbiters  in 
Uuy  1&<(7|  us  was  that  prououuced  by  thu  ovcrsnum  luiuself. 

Loid  CuniughatM  viaa  of  opinion  tliut  the  prun^utiuu  by  the 
ovcrsman  was  u&cttial ;  and  uvun  that  if  it  had  nut  been  so, 
that  prorogation  was  sufficient  to  keep  the  submission  alive 
HO  as  to  validate  the  decreet-urUtral— (tieo  his  Lordship's  opi- 
nion infra). 

Lord  loory. — regret  that  the  result  of  my  ojiinion  will  be 
an  equal  division  of  the  Couit. 

I  am  uf  opiuioii,  with  your  Lordship,  that  the  pror<^tion 
by  the  oversmaii  watt  not  sufficient  to  keep  alive  thu  eubmis* 
sioD ;  aud,  wiih  Loid  Fidlerton,  tiiat,  without  prorogation, 
tlw  notes  of  thu  arbiters  are  of  no  avidl. 

On  the  hivi  i^oint,  I  adopt  the  reasoning  of  the  Ziord  Ordi- 
nary.  The  power  to  prorogate  is  inciduDtal  to,  and,  in  its 
exercise,  caunol  beyond  the  jurisdiction  given.  Here,  that 
jurisdiutiun  was  liiuiU^d  tu  certain  mpecilic  points,  and  the 
uvenuiaii's  light  tu  juorogato  could  not,  ua  it  Mcms  to  me, 
extend  tu  uiti^r  mutL«rs  uver  which,  neither  du\ictly  nor  in- 
directly, ba«i  iiu  any  power  whatever. 

Tlieu,  supi)u-<iu^  that  )u  this  way  there  was  no  valid  proro- 
gation, so  as  to  keep  the  submis^un  alive  on  the  puiuts  not 
Uelt^ated  to  the  ovursiuan,  I  aui  wry  vluar  that  thu  origiual 
arbituis  liad  no  power  to  issue  a  decree-arbili'al  after  wore 
than  3  kii  and  day  had  elapsed  frum  thu  date  of  their  own  last 


OF  SESSION,  <fec.  il 


prorogation.  On  this  head,  the  authority  of  Runclman's  case 
IS  conclusive  ;  but  bad  It  not  been  so,  I  should  still  have  been 
prepared  to  bold,  that  as  without  prorogation  the  powers  of 
arbiters  have  no  legal  endurance  for  more  than  year  and  day, 
BO  without  prorogation  the  arUteis  canuot  perform  any  valid 
act  after  the  lapse  of  that  period,  and  a  foriion  are  powerless 
either  to  pronounce  or  issue  a  final  decree. 

As  to  the  previous  note;  they  can  ntdther  of  themselves  sup- 
ply the  want  of  a  decree,  nor  avail  as  a  warrant  for  issuing 
such  decree  after  the  arbiter's  whole  powers  had  come  to  an 
end  by  the  lapse  of  year  and  day.  In  this  respect  tbey  stand 
much  Id  the  same  ^tuaUon  with  those  wbal  uctt  on  the  part 
of  arbiters,  to  which  the  decisions  pronounced  before  the  act 
1681  refused  all  faith.  Sinoe  that  statute,  vritren  natet — not 
haviug  tbu  solemnities  of  law — are  quite  as  improbative,  and 
qiiito  as  much  beyond  the  reach  of  being  supplied  by  parole 
testimony,  as  were  the  verbal  proceediugs  prior  to  the  sta- 
tute. And  this  serves  to  explain  thu  earlier  authorities,  in  so 
far  as  these  In  any  instance  allowed  effect  to  the  mittw  mono- 
raadam  o/jadynieat  which  was  subscribed  and  given  forth  by  the 
arbiteis,  as  being  truly  the  final  award, —and  of  which  the 
subsequent  engrossment  of  the  decree  was  then  considered  no 
more  than  the  formal  embodiment.  Such  writtun  memoran- 
dum or  judgment  was,  according  to  the  practice  of  those  days, 
itse/f  regarded  as  in  substance  equivalent  to  decree ;  and  being 
at  that  time,  though  without  the  wlemuities  afterwards  lntro< 
duced,  probative  as  a  written  Instiument,  the  engrossment  of 
the  decreu  followed  on  it  as  constituting  in  truth  its  warrant. 
But  there  is  no  instancu  ot  the  Court's  having  given  effect  to  such 
anbape  of  awardsubsuquunt  to  its  being  ru/af  that  decrees-arbi- 
tral, in  order  to  be  probative,  required  the  statutory  solemni- 
ties. There  is  indeed  one  such  case  subsequent  to  the  pa»t,ing 
of  the  act  1681 ;  but,  at  the  date  of  that  decision,  it  hod  not 
yet  been  deteimlned,  as  It  soon  afterwards  was,  that  the  sta- 
tutory BolemniHes  Introdnced  by  the  act  applied  to  the  case 
of  dfcrees-arbitral,  no  less  than  to  all  other  probative  written 
iiisti'uiuenta. 

Jf  the  written  nottt  of  an  arbiter,  improbative  in  themselves, 
could  quan^  ctinque  be  resorted  to,  frum  which  ex  inttrvaUo — 
no  matter  how  kuig — to  extend  a  formal  and  probative  decree, 
how  comes  it  that  we  find  ao  many  cases  in  oar  books  of  infor. 
ntal  decreu  having  been  set  afdde  J  tiuruly.if  mere  notes  notthem- 
Hulves  intended  as  a  decree,  couldavailas  the  warvantof  a  decree 
tu  be  issued  afterwards  at  any  distance  of  time,  it  is  diffi- 
cult to  conceive  bow  an  express  decree- arbilitU — prepared,  and 
isbUed,  and  intended  to  opeiate  as  such,  but  simply  wanting  the 
writer's  name,  or  being  erased  in  the  name  or  deeigaation  of 
a  witness,  &c. — should  ever  have  been  set  ainde  j  yet  it  is  trite 
law,  and  it  has  been  over  and  over  again  decided,  that  an  in- 
formal and  improbative  decree-arbitral,  so  for  from  being  opera- 
tive ad  the  warrant  for  a  future  formal  and  probative  dwu'ee, 
id,  in  $ua  natwa,  a  total  and  absolute  nullity.  On  any  otbifr 
tooting,  the  decree-arbitral  in  Kunciman's  cose  ought  not  to 
havo  twea  (as  it  was)  ledueed,  howuvur  proper  it  might  have  beeu 
to  aiupend  its  legal  operation,  as  being  au  imperfect  and  defec- 
tivu  instrumuDt.  But  the  arbiters  should  have  been  allowed 
still  to  carry  out  thulr  nolts,  by  embodying  and  giving  effect  to 
them  in  a  formal  and  regular  decree. 

lu  the  present  case,  the  arbiters  never  meant  their  nottt  to 
operate,  nor  did  they  issue  them,  as  a  decree  ;  on  the  contrary, 
they  gave  them  out  with  the  intent^  and  in  the  antidpatloo, 
that  tbey  would  be  reclaimed  against, — in  which  case  there 
miiut  have  been  ulterior  pruceedlngs.  No  doubt,  foiling  such 
reclaimer,  the  ai biters  did  uutliorize  the  clerk  to  thu  submis- 
siuu  to  extend  a  dteree.  But  it  was  tbu  decree  so  to  l>e  extend- 
ed, and  which  tbey  meant  to  execute  aud  issue  de  futuro,  tu. 
which  alone  tbey  looked  as  the  iiiiitiumeut  which  was  to  ope- 
rate and  have  elfuct  as  their  aclual  decree  ;  and  bad  such  a  de- 
cree accordingly  been  prepared,  aud  executed,  aud  issue<l, 
witliin  year  and  day  of  their  previous  prorogaiiuu  of  the  sub- 
midbion,  it  would  have  been  a  good  decree ;  but,  not  ha\ing 
buuu  BO  until  year  and  day  were  mori!  than  elapsed,  1  am  of 
opinion  that  it  was  had.  They  hod  by  that  time  no  longer 
power  to  execute  any  decree.  Aud,  therefore,  as  the  decree 
which  they  did  execute  was  in  itteif  had  for  want  of  power, 
su  it  could  not  be  made  good  by  any  relvrence  back  to,  or 
cuiublnatiou  with,  tbu  previous  notee, — which  had  not^  and 
were  never  to  any  extuut  intended  to  bave^rach  an  cffoct. 

The  Court  being  cquallpi^itUjDMiLai^QOJ^  to 
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die  whole  JwlgeB.  The  foHoiring  opomoiis  wan  le* 
tamed:— 

I  am  of  oplDf oM  that  the  iiiteriomaor  of  the  Lord  Ordlnarj 
riionld  be  ^termL  BnC  the  nature  of  tlie  case  requim,  1  tblBk, 
a  distinet  itatemeDt  of  the  partieolBr  grounds  on  vhich  any 
fini^  conclosioQ  is  arrived  at — for  any  general  opfbioa  may 
lea  re  varknu  important  points  ultimately  in  great  douliL 

Tbia  if  a  rety  spedal  ease.  It  is  deurable  at  all  times  to 
iOpport  a  d«crMt-arbitraI  against  any  objections  in  point  of 
lona,  when  aoofa  do  not  clearly  arise  from  general  piiuclplea 
er  fixed  rales.  In  the  procedure  in  this  case  objectionable  on 
gneh  RTounda  f— 4b  the  qaeetioo  for  declBion. 

I  uaderBtaod,  from  the  opfoionB  of  tho  Consulting  Judges, 
Hut  tliere  is  no  difference  between  the  parties  sa  to  the  fiutb 
I  uadetststid  that  the  last  prort^^ion  by  the  two  arbiters,  Ker 
and  Uenatston,  was  on  the  18th  and  :20th  December  1S4S :  I 
notice  this  because,  in  the  copies  of  tho  proceedings  expreedy 
printed  for  the  purpose  of  placing  the  exact  facts  before  us, 
the  dates  giTenoCtbe  last  pron^tton  srethe  18tfa  and  20th  De> 
eeBtberl846;  andatpageSoftheminuteof  debate  for  Brown, 
this  date  is  aasamed  as  the  cotrect  date ;  and  it  is  expressly 
■aid,  that  /independently  altogether  of  the  subsequent  proro- 
igation  by  the  OTetsman)  the  submission  mu  lAat  prehnffed  and 
kift  oNse  aa  A«  ISA  Dieember  1847.  But  I  assume  these  to  be 
emm,  espeddly  m  atp^  10  of  the  same  minute  the  oppo< 
lite  state  of  facts  seems  to  be  admitted,  uid  the  whole  reason- 
ings in  the  opinions  of  the  Judges  proceed  on  the  assumption 
that  184S  is  tbe  true  date.  I  so  take  tho  &ct :  But  I  most 
•ay  this  is  a  very  Inaccurate  and  unsatisfactory  exhibition  of 
the  hoU  on  which  the  Consulted  Judges  are  aelied  to  give 
llMiT«idiiloas. 

Then,  whHe  4he  proragatfoD  of  Deoember  18(6  was  eorrent, 
tbe  arbiten  ezeoute  a  devolatioo  on  an  oversman.  Tbe  terms 
•re  peculiar — do  hereby,  in  exercise  of  that  power,  nominate 
and  app<riat  Andrew  Lindsay,  mercbwt  in  Oreeoock,  to  be 
orenman,  and  refer  the  Bsid  two  potote  on  which  we  diGFer,  to 
hls^etermfBatioB,  and  dev<dre  the  iu6fluuiaa  on  hi  m  to  that 
Mtm^  with  all  tlM  wven  eompdwnt  to  the  offlce  of  pvetsmao." 

TaUiig  the  obvioas  and  proper  effect  of  the  general  daon 
at  tbe  end  o(  this  devolution — "  with  all  the  poweiv  competent 
to  tbe  oSBce  of  ovenman," — I  cannot  concur  in  the  opinion, 
tiiat  tbe  oversman  bad  not  full  power  to  prorogate  and  keep 
aUra  the  submierion.  I  see  no  ground  fbr  any  such  tofbr- 
•noe,  as  the  ovanman  is  not  restricted  at  all  in  the  powers 
vDO^tMrt  Um  ft>r  mch  pnrpose.  And  after  devolution, 
ilthongh  for  the  detetmination  only  of  particular  points,  the 
oranraaa,  aad  not  the  arbiters,  appears  to  be  the  proper  party 
who  correctly  shoutd  exercise  the  power  of  prorogation.  And 
if;  in  order  to  prorogate  the  time  which  he  required  in  order 
to  decide  the  points  r^ftrred  to  km,  it  was  necessary  (as  I  think 
Hwai)  themftW  submiadon  should  be  prorogated,  tbea 
X-do  iMt  do^t  that  be  had,  both  by  tbe  terms  of  toe  general 
cUme  above  quoted,  and  under  the  principle  of  tiie  case  of 
M'Bryie,  17iB,  the  full  power  to  prorogate  the  submisidon. 
He  exptesdy  coodved  all  tbe  powers  competent  to  tbe  office 
of  oversman.  The  power  to  prorogate  is  one  of  these  powera 
^  what  grooad  can  the  ncnictoe  of  it  be  held  to  go  beyond 
Uspoworar 

Iam<d«aily«foptalontiiattbepower  prorogi^on  can- 
not be  divided,  «d  aa  to  belong  to  two  Afferent  and  separate 
paitiea,  and  -cannot  be  efEectually  exeTciasd  in  part  by  aoy 
partial  and  United  act  of  proro^tion,  if,  to  all  other  effecta 
and  objects  the  eubmlsrion  was  nut,  by  the  Formal  act  of  the 
arbiten,  exbaasted  and  oomf^eted. 

Tbe  arbiten  could  not  prorogate  in  part,  in  order  to  carry 
oat  and  flnlah  the  rabmiisioD,  so  for  as  regards  the  matteiv 
which  tbqr  bad  not  formally  and  eff^toally  disposed  of;  for 
it  might  hanMa  that  the  oversman  did  not  prorogate — and 
ttie  praiogatin  by  tbe  arbiters  would  not  have  been  effectual, 
^oee  it  would  not  have  been  comply  and  coald  not  have  kept 
alive  tho  whole  sabmiision.  AikI,  on  the  other  baud,  if  tbe 
ovennan  procQgates  in  vtrt,  in  oider  soUly  to  dedde  tbe  mat- 
ten  devolved  on  him,  his  act  in  limited  to  that  special  object, 
and  so  wonld  not  keep  alive  the  snbrnisdon. .  The  act  of 
prwogatlon  must  be  of  the  whule  submiBsion,  by  whichever 
party  raeoutedi  in  order  to  keep  alive  tbe  submission,  and 
give  effect  to  any  acta  done,  whether  by  the  arluterB  or  the 
orenman,  aftar  the  exidration  of  Uie.  lost  itrorogati<m  by  the 


arbiters,  I  do  not  think  that  the  arbiters  could  have  pruo- 
gsted  the  submisrion  merely  and  exclusively  to  the  extent  to 
which  they  had  anything  to  decide  or  do,  in  order  to  carry 
out  and  give  effect  to  their  viewa  If  it  remained  with  tho 
arl^ten  to  prorogate,  they  ought  to  have  prorc^ated  tbe  wtaido 
submliision.  But  this  point  is  in  point  of  fact  immaterialr 
because  the  arbiters  did  not  prorogate  in  any  form. 

But  the  oversman,  it  is  snid,  executed  a  prorogation  in  doe 
time.  But  what  was  liU  act  of  prorogation  1  In  the  opinbn 
that  he  had  no  power  effectually  to  pTor<^te,  I  cannot  concur. 
There  is  no  limitation  pat  on  his  powers  as  oversman,  so  Ikr 
as  rehttes  to  tbe  Jurudietioit  competent  to  Um  In  that  office. 
That  only  certain  ooints  are  devolved  over  to  him  for  decfadonr 
is  true,  and  the  derolntiou  is  most  distinct  and  iK^nted  in 
that  limitation  or  specification  of  the  matten  which  he  is  to 
dispose  of. 

But  in  order  to  dispose  of  snch  points,  he  has  all  the  power* 
of  an  oversman — and  one  is,  in  my  opinion,  that  of  pKHX>ga< 
ting  tie  MhatHUMt ;  for  without  snch  power  he  cannot  cxecoto 
his  office,  even  in  order  to  dedde  tbe  points  devolved  over  on 
him,  if  he  is  not  able  to  give  such  decision  within  tbe  time 
current  under  the  last  pronation  by  the  arbiters.  I  am  quito 
unable  to  understand  how  the  foct  that  the  devolution  to  the 
oveisman  extends  only  to  two  points,  is  to  infer  In  hiw,  tz 
tueuntate,  a  Umltation  on  Am  power  to  prorogate,  considering, 
firtt,  that  the  denrfntton  not  only  does  not  impose  ai^  BDch 
restriction,  {which  I  think  would  have  been  Incompetent),  but 
specially  gives  him  aU  the  powen  competent  to  the  o^iee  overt- 
man;  and,  ueond,  that  the  law  remalnn  aa  decided  by  the  case 
of  H'Bryde  v.  H'Bae,  1748,  that  after  devolution  on  the  overs- 
man,  he  has  the  power  to  prorogate.  As  a  aubmissioQ  cannot 
be  prorogated  tn  part  only,  or  by  two  Bete  of  parties,  each  by 
partial  acts  oi  prorogation,  one  applicable  to  certain  parfi  m 
the  submission,  and  the  other  to  other  parts,  so  the  ovenman 
seems  to  me  cleariy  to  have  the  power  to  pror<^te  generally— 
that  is,  tbe  snbrnis^on— dnce  tw  could  not  decide  the  two 
points  devolved  on  him  unless  the  tuhniiMim  was  m  a  whek 
prorogated ;  and  so  the  devolution  gives  him  that  power,  both 
Ity  its  terms,  and  necessarily  by  its  legal  effect,  as  a  devolution 
over  on  him. 

Tho  terms  of  the  prorogation  by  the  ovemnan  appear  td 
me  to  create  tbe  difficulty  in  tbe  case ;  and  to  the  very  singular 
and  special  terms  of  the  act  of  prorogation,  less  attention  has 
1>een  given  than  in  my  apprehension  ia  required.  It  is  as  fbl- 
luiva: — "  I,  Andrew  Liodny,  merchant  in  Greenock,  oversman, 
named  and  appointed  by  tbearbitensin  the  within  snbmlsdoB, 
conform  to  minute  of  devolution  dated  10th  and  16th  No> 
vember  1846,  hereby  prorogate  and  aiijouru  the  Mdd  submis- 
sion, and  tbe  period  for  deciding  the  matter  referred,  to  tbe 
day  of  next." 

This  Is  held  by  tbe  Lord  Ordinary  to  be  a  partial  and  r»- 
stricted  act  of  prorogation.  What  iofonnatton  was  given  to 
the  oversman,  we  do  not  know.  The  act  of  devolution  bore 
that  the  arUten  liad  deeUM  all  the  points  snbmltted  except 
the  two  devolved  on  him.  He  probably  believed  that  they 
had  nothing  further  to  do.  But  on  whatever  ground  he  pro- 
ceeded, it  may  he  held  that,  by  a  correct  construction  of  Au  act 
of  prorogation,  it  is  a  prorogation  solely  of  the  period  required 
in  ordtir  to  decide  the  matter  referred,  i.  e.  to  him.  Now  tbe 
matter  'referred,*  by  tbe  only  act  by  and  under  which  the 
oversman  could  act.  Is  not  the  whole  mb^t-mattei  ot  the 
snbmiMdon — for  the  arUten  *r^fa'  to  him  only  two  p<^nts  on 
which  they  differed.  Tbe  antject-mattet  f>f  the  sobmissicw  is 
thus  truly  not  referred  to  him.  The  arblteia  refer  <HiIy  two 
points  to  him  for  decision. 

Xo  doubt  one  sees  plainly  how  the  ovomuan's  error  «oee, 
viz.  from  copying  in  bis  prorogation  the  terms  in  the  general 
prorogation  by  the  arbttRrs— when  the  matter  r^rrtd  was  tbe 
whole  subject-matter  of  the  submission.  But  *  tbe  matt^  re- 
ferred' after  the  devolution,  and  to  which  the  oversmat/s 
words  relate,  was  simply  and  exclusively  tbe  '  matter  referred* 
in  tbe  act  of  devc^ution  to  the  oversman.  Hence  It  may  be 
argued,  tliat  the  act  of  prorogation  is  not,  in  any  correct  oun- 
■tmction  or  legal  effect,  a  pror(»ation  of  lite  entire  snbndMcm, 
and  of  the  penud  for  deciding  the  wAob  su^eot^atter  <tf  tbe 
submlsrion. 

It  may  be  thought  that  the  cooclution  to  wUdi  the  Lord  Or- 
dinary has  arrived,  as  to  the  in^iort  and  ^eet  of  the  act  of  pro- 
rogation in  the  terms  above  quoted/ptwaadayCAlu^nioe  and 
itnct  a  coutmetion  of  Ehs  tidil^l^a^^QL^miW  the  de* 
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vohtfoD  «n  the  ormoniD  Is  not  «f  the  whole  mhtnissfon,  aod 
s  the  natter  '  referred'  to  him  h  not  ascertniMed  by,  and  does 
Dot  ariH  from,  the  r^tmtn  in  tho  submidxtdii,  birt  sulely  bjr 
«ud  from  the  spedsl  aod  most  limited  and  rentrictiTa  terms 
flfart^rmeetv  jAe  sf^VfTt  in  their  Diiuntc  of  devulutlon,  it  is 
<nScii1t  to  hoM  that  the  period  extended  in  the  overeman's 
jngrogHtioD  tot  deciding  the  matter  'referred,'  can  relate  to 
wiv  awtter  but  whut  Ib  so  tefeired  to  him. 

Father,  loofcing  to  tbe  terms  of  the  minnte  of  derolotion, 
«Udi  states  tb«t  aa«ffteriiHi»er«  bad  been  AvMM,  I  hare  llttia 
dmbt  tt»t  tile  teal  object  and  meaning  of  tbe  oreiBinBD  was 
eolalfte  extend  the  i>eriod  for  deciding  the  mattera  which 
«k««  *ere  referred  to  him . 

But  while  (iicfa  ir  tJie  view  of  the  act  of  prorogation  which 
one  [art  of  it  lo  etroogly  Bti^mt-'i'tSt  ft  remains  to  coumder,  whe< 
ttei  tliia  is  necesmrily.  lo  Uw.  the  result  of  thfl  ovenman's 
pmraKAtioa.  Tbe  leading  part  of  it  Is,  "  I  heroby  pnrotfote  and 
•djotim  the  f^bmiimn,"  and  that  exprcHex  a  formal  art  haTlog 
*tt^oaeat  fftxi;  and  thr  jrwftwiwwion  cannot  *«  ;wwW7(rf<rf  with- 
int  being  kept  alive  as  a  whole,  and  so  tbe  period  for  deciding 
•B  points  oeceasarily  extended.  The  terms,  "  and  the  period 
for  <l«oIding,"  are  not  the  v^nilar  and  propuT  terms  for  ex- 
pTcMog  the  act  of  prort^ation — in  truth  tbey  are  tautological, 
lb  thft  esse,  tbe  oversnan  has  added,  from  redundancy,  that 
his  act  of  prorogation  extends  tbe  period  for  deoiding  the 
matter  referred  to  him, — for  oertainly  I  cannot  interpret  that 
riirsK  to  reUltijO  the  whole  matters  snbmitbed  to  tbe  arbiters. 
DDt  Mill,  altitough  xuch  is  his  declaration,  as  to  one  tffoii  of  his 
act  of  prorogation,  made  nnncoessarily,  and  worded  chiefly  or 
•oldy  with  reference  to  what  he  had  himself  to  do,  does  it 
tbeoce  follow  tiiat  hi«  prorogation  of  the  snbmlssion  shall  not 
be  compltrtc  «11  purposes,  when  he  in  general  terms  proro- 
gates the  suhmlsdoa  t  If  it  is  a  partial  prorogation,  not  keep* 
inii;  tbe  snbialsBion  glire  as  a  whole,  then  T  think  it  is  wholly 
iinil.  But  the  orersman  mnst  have  intended  his  own  proro* 
^tion  to  be  effectaal,  and  if  there  arc  terms  by  which  It  can 
tecetre  eSeet,  it  ought  to  be  so  oonBtrned,  And  as,  in  the  first 
tad  more  laportai^  and  formal  part,  he  prorogates  the  sul)> 
Mia^on  in  ifenend  terms,  fs  the  espreesfon,  imnecessarfly  added, 
to  bare  tlie  effect  of  destroying  tbe  prorogation  T  If  it  is  re- 
ttrtctive,  theo  It  qwdtfies  the  act  of  prorogation,  and  the  sub. 
■lBd«i  as  a  whole  is  not  'kept  altre.  But  that  is  a  result  at 
which  I  cannot  arrive,  awkwardly  as  thif  addition  is  intro- 
daced  as  to  the  period  extended.  I  find  the  arbiter,  in  proper, 
apt,  and  habile  terms,  has  prorogated  tbe  submiiision ;  and  as 
that  act  ia  general— faas  in  law  certain  known  results,  and 
necesKrily  keeps  alive  the  whole  submission — I  cannot  qoalify 
•nd  restrict,  and  so  in  trath  destroy  It,  bygivingtothe  expres- 
sion which  follows,  tbe  effect  contended  for.  and  so  rendering 
the  pTorogatioa  one  of  a  portion  of  the  siibmiision  only — 
s  itite  of  matters  wholly  Incompetent,  at  least  when  other 
INirts  of  the  mdmisdoo  have  not  been  eiJianBted  by  a  dn^eet- 
arbitr^. 

I(  tken,  tbe  proTOgstloD  ia  of  the  whole  snbrnlssian,  the 
«ridters  eonld  execute  their  decreet-arbitra],  or  might  have 
joined  the  ovemnan  In  a  final  decreet. 

Bet  then  another  view  is  resorted  to,  on  the  assnmpUon  that 
the  Court  shall  bold  that  the  time  was  not  prorogated,  vis. 
Uut  &8  the  arbiters  bad  issued  what  are  called  final  iioted,  they 
■night  rign  and  give  o«t  a  regular  decreet-arbitral  after  tho 
Abmistion  bad  expired. 

On  that  qnestion  I  entertidn  no  doubt  whatever. 

Notes  by  an  arbiter  are  never  dnaL  He  may  change  his 
opinion  at  any  tisae,  until  he  has  not  only  signed  but  ytwn  mt 
(If  doriog  the  sabsistence  of  the  submission)  his  decreet-arbi- 
b»l.  The  statement,  in  the  devolution  on  the  oversman,  that 
theaihiterB  bad  decidrd  all  the  matters  but  two,  did  not  re- 
them  from  giving  oat  any  decreet-nrbitral  they  choee 
wUiesnhmhrion  had  been  kept  alive),  or  from  subsequently 
dUbring  in  opinion,  and  making  a  forther  devolution  on  tbe 
ovetBnan. 

The  notes  in  question  are  not  maintained  to  be  a  decrcet- 
frtiittai.  They  are  said  to  be  Kigtu-d  and  isKiied.  True.  But 
i(--eitheron  farther  argument,  or  wiihout  further  argiimi-nt— 
the  arbiters  had,  both  or  either,  cliauged  their  opintoiiH,  these 
■lo^were  unavailing.  It  is  said  thi;y  bad  directed  the  chirk 
to  draw  oat  a  decreet-arbitral  in  conformity  with  these  tiutL'», 
to  be  Hibscribed  by  them,  and  isbued  on  the  requisition  of  eithtir  ' 
j**^-  Trae.  Bnt  though  that  was  their  then  purpose,  they  ' 
ud  ful  power  to  change  their  views  until  such  decreet-arbitral 


WHS  BO  signed  and  bsued.  And  accordmgly  tbe  deoreel-arUtral, 
as  it  ought  to  do,  most  correctly  refore  to  tbe  opinions  of  the 
arbiters  matiu  data,  being  a  pretmt  act  and  decision  by  them, 
not  the  extract  (as  it  were)  of  a  final  and  coadnded  decUoB  of 
prior  date,  as  to  which  they  were  /bnefi,  and  had  no  otiwr  part 
to  perform  but  to  vtrify  and  otfeM.  The  decreet  arbitral  is  tho 
decision,  and  tbe  only  decidon  or  deliverance  whioh  is  final 
and  operative  in  law,  under  a  submiarion. 

Tho  old  cases  referred  to  before  the  law  of  arbitration  was 
fixed,  and  before  the  cbuacter  iwd  formahties  of  a  deoiwt- 
arbitral  were  declared  and  settled,  as  regulated  by  tbe  act 
1681,  can  now  have  no  authority.  The  untvenal  understand- 
inland  practice  of  ItSO  years,  and  whioh  alone  is  consistent 
with  the  prinapU  applicable  to  tbit  matter,  clearly  exclude  the 
attempt  to  set  up  tbe  notes  as  sufficient  to  sustain  a  decreet- 
orMtral,  which  ex  kypothm  wasdearly  ineompetenft,  and  which 
h-  only  defended  On  the  g(roand.  tliafc  though  tba  snbmtsrion 
bad  expired,  the  daereetwbitnl  was  In  tanas  of  Uu  nate 
iutud  during  the  submiadtm. 

Lord  Boberixn: 

I  have  come  to  the  same  result  with  tbe  Lord  Jnstlce-Olerk. 

Two  questions  arise  in  the  present  case — ^the  firu.  Whether, 
independent  of  the  prorogation  of  the  submlsidon  by  tbe  overs- 
man,  and  of  the  formal  decroe>arbltral  issoed  after  that  proro. 
gatim,  what  was  done  by  the  arbiters  prior  to  that  date 
amounts  to  an  eflbotual  decree-artrftral  f  and  tbe  lemtd.  Whe- 
ther the  pronation  was  sufficient  to  keep  np  tbe  sobmlesiuu  T 
The  former  ofthese  I  consider  by  fat  the  more  material  ques- 
tion, involving  important  considerations  on  this  branch  of  tbe 
law, — the  latter  being  of  a  description  which  does  not  appear 
previously  to  have  oocarred,  and  not  likely  to  be  of  general 
application. 

L  The  special  dronrnstoticea  to  be  attended  to  In  the  deter* 

minatiou  of  the  first  point  appear  to  me  to  be  these: — Tbe 
submission,  which  bears  date  the  19th  of  January  1048,  being 
a  regular  contract  between  ttie  parties,  forms,  in  the  fitvt.  in- 
stance, tbe  measure  of  the  obligations  mutually  undertaken 
ty  them.  It  contains  a  reference  of  tiieir  dl^)uteB  tegWKling 
a  particular  venel,  and  alt  daltns  between  tbem,  of  every  klnoj 
"  to  the  amicable  decldon,  final  sentence  and  inm-arbilnl,  t9 
b«  prmomeed  by  Boliert  Dow  Ker  and  John  Denniston,  mer- 
chants, both  of  Greenock,  arbiters  mutually  chosen  by  the 
parties;  and  in  cose  of  their  difference  in  opinion,  to  any 
oversman  to  be  appointed  by  them,  which  they  are  hereby 
authorised  to  do."  What  is  here  contemplated  Is  a  decree- 
arUtral  to  be  prononuccd  either  by  tbe  arbiters  Bttmecl.  or  by 
any  ovenman  to  be  appointed  by  them ;  and  the  deed  fbrtbor 
btrars,  Whatever  the  said  arbiters  or  oversman  ^tl  determine 
in  the  premises,  by  deerett-^trbitral  or  decieets-arbitriU,  intfritu  or 
final,  to  be  pronounced  by  them  betwixt  and  the  day  of 
next  to  come,  or  betwixt  and  any  other  time  to  which 
the  said  arbilert  or  overman  shall  prorogate  this  snbmiasioBt 
which  they  are  hereby  aiitborfsed  to  do  at  pleavnte,  the  said 
parties  hereto  respectively  Und  and  obUye  theoiMrlves,  their 
lieirs,  executors  and  successors,  to  acqnit-soe  in,  impientat  and 
fufil  tu  each  other,  under  the  penalty,"  &a 

Now,  Iff,  what  is  to  be  binding  ou  tbe  parties  i^  a  decree- 
arbitral  or  decrees-arbitral,  interim  or  tinal.  tiuch  and  such 
only  do  they  bind  themselves  to  implement  and  fulfil.  They 
do  not  undertatEe  to  fidfil  the  opinion,  orders,  findings,  or 
award  of  the  arMlura  or  oversman,  expressed  in  any  other  tono. 
'A  decree  artiitral  dbly  Is  to  be  Unding  on  tbrni,  and  soob  de- 
cree-arbitral must  be  effectual  in  pdnt  of  bobstance*  and  regu- 
lar in  point  of  form. 

2d,  The  decree-arbitral  mnst  he  pronounced  *'  betwixt  and 
the  day  of  next  to  come,"  that  is,  accordio(!  to 

universal  nndentaDdiog  and  usage,  wtthln  year  and  day  from 
tbe  date  Dftfaesubmisdon  ;  or,  8ti^  "Betwixt  and  any  other  time 
to  which  the  said  arbilert  or  opfrttnctn  shall  prorogate  thissnbmis- 
sfon,  which  they  are  hereby  authorised  to  do  at  pleosnre,"  If 
tbe  decree-arbitral  he  not  pronounced  within  year  and  day,  oc 
if  there  be  no  effectual  prorogation  by  tbt  arbiters  or  overstuan, 
although  thiK  mny  be  a  mere  oveislglit  arising  from  tbe  misuke 
of  a  clerk,  or  any  oUier  accidental  eaose — however  oontcaiy  to 
tlie  dear  nnderstandlngof  the  arUlera  or  wishes  of  the  parties 
ut  the  time — the  defect  is  fatal.  If  the  year  and  day  hav«  elap- 
sed without  prorogation,  the  powers  of  tbe  arbitertt  nnU  oveis- 
man  most  be  held  to  have  expired.  The  iuriMlctioa«<Hi^Tail 
by  the  submission  is,  in  such  cirai^CiafMi^  MJH^iAM/ittdfhe 
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alleged  decreo-arbitriil  iaof  no  more  avuil  than  If  It  had  been 

pntQotiticvd  by  an  arbiter  not  named,  or  an  oversman  never 
appointed. 

The  prooeedin^s  in  tba  nbtnisBloa  having  gone  on,  it  was 
dniy  and  regnUrly  prorogated  by  the  arbiters— tbe  last  pro- 
rmration  by  them  being  dated  the  18th  and  20th  of  Deoember 
1845.  In  so  far  sK  this  prorogiition  extends— and  no  Biibsu- 
qiient  one  was  ever  Hsoed  by  the  arbiters — tbe  submission 
expired  oo  the  2l8t  of  December  1846.  The  decree-arbitnd  is 
dated  thu  24ih  and  28tb  of  May  1847;  and  in  this  view,  if 
uothisg  effectual  bad  occurred  in  tbe  meantime,  that  decree' 
arbitral  wati  pronoaaoed  byarUtera  whose  poweiBfaad  expired, 
and  coneeq«t:utIy  in  inelfectaal  in  law. 

On  the  lOtb  of  Noveml>er  1846,  however,  the  arbiters  had 
iiMoed  certain  notes  subucribed  by  them,  but  not  tested,  in 
which,  after  a  variety  of  Undiags,  and  the  BetUemant  of  a  ba- 
hince  aa  doe  by  tbe  one  party  to  the  other,  they  "  direct  the 
clerk  to  prepare  an  inturim  decree-arbitral  on  these  prindplu, 
to  be  RubBcribeil  by  the  arbiters,  and  issoed  on  the  requisiUon 
of  cither  of  the  parties,  ■/  nb  repreientation  he  lodged  against 
tbeie  notes  within  fourteen  days  an«r  the  date  of  intimation  ; 
appoint  ICr.  Andrew  Lindsay,  merchant  in  Greenock,  to  be 
oversman  in  tbe  submisnion  ;  and  iu  respect  the  arbiters  differ 
tu  to  the  remaining  Hiihjeots  in  ditipute  between  thu  parties, 
viz.  the  claim  of  damages  for  defamation  made  by  Ur.  Laug 
w^iust  Ur.  Brown,  and  tbe  expenses  of  the  parties  lu  thesuli- 
luifvion,  devolve  the  Bame  on  the  oversman,  and  direct  tlie 
clerk  to  prepare  and  sabmlt  to  the  arl^tcis  for  rigoature  a 
minute  of  nomination  and  devolution  accordingly." 

It  Iiumbly  appears  to  me  tliat  these  notes,  although  record, 
ing  the  opinion  of  thu  arbiteni  as  at  the  date  when  they  were 
i^iued,  are  neither  in  (una  nor  in  substance  valid  and  effectual 
aa  a  decree-arbitral,  final  or  interim,  such  as  by  the  deed  of 
•abmladon  the  parUes  were  bound  to  fulfil 

In  the  let  place,  tbe  findings  are  not  in  tbe  form  of  a  de- 
cree-arbitral, nor  tested  in  t«rms  of  law. 

2d,  Tbdy  do  not  bear  to  be  a  decree-arbitral,  but  only  to  fix 
principles  wbicb  are  to  regulate  an  interim  decree-arbitral, 
directed  to  be  prepared  by  the  clerk,  and  to  be  subecribcd  by 
tbe  arUteiB. 

Zd,  Sttcb  decrefr«rbitial  is  only  to  be  snbaciibed  and  issned 
on  the  requisition  of  either  of  the  parties,  if  do  representation 
be  lodged  against  the  notes  within  fourteen  days.  The  issuiug 
and  subscribing  of  the  decree-arbitral  is  thus  not  only  a  future, 
but  a  contingent  event.  It  is  tine  that  no  representation  was 
lodged,  fiut  neither  was  any  decree-arbitral  issued  or  requir- 
ed upon  the  lapieof  the  fourteen  days.  Circumstances  might 
have  occurred  by  which  the  arbiters  might  have  been  called 
upon  to  change  their  views  even  without  a  representation. 
The  dedsion  of  the  Supreme  Court  in  an  analogous  case,  ad- 
verse to  tbe  views  given  effect  to  Iiy  them  in  theirnotes,  would 
not  only  have  justitiud  such  a  cliange,  but  would  have  placed 
their  adherence  to  their  own  views,  against  tbe  declared  law, 
in  a  very  anomalous  potdtion.  Nay,  independent  of  any  such 
occurrence,  tbey  might  bave  met  and  reconsidered  their  judg- 
ment, and  have  demanded  fiirtber  hearing,  or,  without  sudi 
hearing,  as  conscientiously  liave  come  to  the  oonclnsioo  that 
they  were  wrong  in  whole  or  in  part  in  regard  to  what  they 
had  done,  us  tbey  formerly  thought  tboy  were  right.  Even  if 
they  had  signed  the  decree-arbitral,  approving  of  the  manner 
in  which  the  clerk  had  given  vfSeci  to  the  prlnciplrs  of  their 
uotee,  tbey  were  not  bound  to  deliver  it.  And,  even  If  deli- 
vered, it  would  not  bave  been  eSectual  UQleas  duly  attested, 
however  oorrectly  embodying  the  determination  of  the  arbiters. 

'llieHe  notes,  althougli  tbey  appointed  an  oversman,  to  whose 
determination  two  disputed  points  were  to  be  devolved,  direct- 
ed the  clerk  to  prepare,  and  submit  to  the  arbiters  for  signa- 
ture, a  minute  of  nomination  and  devolution  accordingly. 
This  was  also  a  future  act ;  and  If  tbe  arbitets  had  come  to 
agree  upon  the  two  points  on  which  they  differed,  they  would 
not  have  been  bound  to  suUtcribe  a  mlDote  of  devolutiou : 
Fur  less  If  they  had  come  to  differ  on  the  nomination  of  Mr. 
Lindsay,  the  gentleman  specified  in  the  not^  or  to  agree  timt 
he  was  not  a  tit  person,  were  they  bound  to  execute  any  nomi- 
nation. Everything,  in  short,  remained  open,  and  no  com- 
pulsory measureH  eoiild  bave  been  taken  aguost  the  arbiters 
ordaining  them  to  pronounce  a  decree-arbitral,  and  to  sub- 
scribe a  mlnntti  of  devolution  in  terms  of  thaie  notes.  I  there- 
fore think  wluit  was  done  by  tbe  iasolng  of  tbe  notes  does  not 
auiount  to  the  pronouuciog  of  a  decree- arbitral,  iuterim  or 


final.  Bach  a  decree,  conform  to  tbe  notes,  if  issued,  but  not 
regularly  tested,  would  not  bave  t>een  effectual.  Tbe  want  of 
the  writer's  name  io  the  testing  clause,  or  any  other  Htatutoiy 
defect,  would  have  annulled  tbe  decree,  and  all  that  preceded 
it.  The  notes,  the  draft  of  a  deoree-arlntral — had  snch  been 
made  out,  and  marked  by  tbe  arbiters  as  approved  of — even 
the  irrtfgular  execution  of  such  a  deed,  and  the  actual  delivery 
of  i  t  on  tbe  faith  of  its  regularity,  could  not  be  set  np  ae  a  bar 
to  the  reduction.  Tbe  Court,  in  such  a  case,  wonid  not  merely 
suspend  the  decree-urbitml  until  a  regular  deed  should  be  exe- 
cuted conformably  to  law,  and  in  terms  of  what  was  truly,  but 
not  formally  done.  On  the  contrary,  the  whole  proc^nre 
would  necessarily  go  by  the  board,  and  the  rights  of  parties 
would  he  determined  in  a  Court  of  law  independent  of  the  snU- 
mission,  whose  purpose  had  thtis  been  frustrated  by  want  of 
form.  Thus,  although  there  could  he  no  doubt  as  to  wh:it  the 
arbiters  intended  to  do.  yet,  as  it  was  not  done  in  the  form 
which  the  parties  bound  themselves  to  implenieot,  it  would 
have  been  in  law  tbe  same  as  if  nothing  had  been  dune  in  tfae 
matter. 

11.  On  the  10th  and  16th  of  Hovember,  however,  the  arbi- 
ters snbecilbed  a  minute,  bearing  that  tbey  having  '*  agreed 
upon  and  decided  all  the  points  submitted  excepting  the  claim 
made  by  the  submitters  Thomas  Lang  and  James  Innes 
Lang,  or  one  of  them,  against  the  submitter  John  Brown, 
for  lUl^ped  defiunation,  as  also  the  question  of  expenses  in 
the  submisdon,  on  which  two  pointe  we  differ  In  opinioo ; 
and  being  empowered,  in  that  event,  to  clioose  an  overamau, 
do  hereby,  in  fxercise  of  that  power,  nominate  and  appcdot 
Andrew  Lindsay,  merchant  in  Greenock,  to  be  oversman,  and 
refer  the  said  two  points  on  which  we  differ,  to  his  determina- 
tion, and  devolve  the  submission  on  iiim  to  that  extent,  with 
all  the  powers  competent  to  the  office  of  oversman." 

Now  on  this  minute  It  Is  to  be  observed,  lat,  that  It  is  not  a 
reference  of  anything  embraced  within  the  subject-matter  of 
the  notes,  nor  a  devolution  ou  the  oversman  of  the  whole  sub- 
jects in  dispute.  On  the  contrary,  it  is  a  devolution  only  of 
two  points — one  a  claim  for  defamation,  and  the  other  tbe 
question  of  expenses  in  the  submisnon.  The  subject-matter 
of  tbe  submission  is  devolved  ou  the  ovemman  to  that  extent, 
and  no  further.  But,  then,  it  is  a  devolution  of  the  eubmi»MH 
which  is  binding  on  the  parties,  and  it  Is  expressly  made  wltii 
all  tbo  powers  competent  to  the  office  of  oversman  ;  while  the 
oversman  had,  by  tbe  submission,  tbe  same  power  of  proTX>ga- 
tion  as  the  arbiters.  He  could  not,  under  the  devolution, 
judge  of  anything  embraced  within  the  notes,  or  alter  any  of 
the  findings  on  being  satisfied  they  were  wrong.  He  could 
determine  the  claim  for  defamation  and  the  claim  for  expen- 
ses only.  But  then,  for  that  purpose,  he  was  cntltied  to  pro- 
rogate the  submission  if  necessaiy,  uud  to  estuud  the  period 
for  tbe  disposing  of  the  question^  so  devolved. 

It  appears,  accordingly,  that  on  the  18th  of  December  1846, 
the  oversman  pronounced  a  prorogation,  bearing  to  be  conform 
to  the  minute  of  devolution  dated  10th  and  16th  November 
1846,  and,  as  tbe  writing  bears,  he  "  hereby  prorogates  and 
Biljourns  the  eaid  ealmutnon,  and  the  period  fur  deciding  the 
matter,  referred,  till  the        day  of  next."  Now 

the  question  is,  whether  this  be  an  effectual  prorogation  of  tbe 
whole  submission,  or  only  of  that  part  of  it  wbicb  bad  been 
devolved  on  tbe  oversman,  and  thus  did  not  keep  in  force  the 
powera  of  the  original  arljiters,  so  Rs  to  enable  them  to  pro- 
nounce, ou  thu  24th  and  28th  of  May  1847,  the  decree-arbitral 
sought  to  be  reduced,  by  wbicl)  they  gave  effect  to  the  notes 
issued  by  them  In  November  1846. 

This  is  no  doubt  a  nice  and  dilficnlt  question,  and  the  pro- 
rogation has  been  awkwardly  expretisud.  But  still  the  overs- 
man  had,  by  the  terms  of  llie  RUt)mi»eiiuu,  full  power  to  proro- 
gate. That  power  woh  expieasiy  devolved  on  him,  and  was  as 
inhereut  in  bis  office  us  in  that  of  the  origiual  arbiteni.  He 
auiely  bad  the  power  to  prorogate  so  as  to  render  his  own  de- 
cree-arbitral eneetoaL  If  the  notes  of  Vovemlier  1846  bad 
bt^n  embodied  in  an  Interim  decree-arbitral  iu  due  time,  utu 
there  be  any  doubt  that  the  prorogation  of  tbe  oversman  wonld 
have  been  valid  so  as  to  render  bis  own  final  decrec-arbitnd 
giKid  iu  law  ?  But  this  must  have  been  in  viriue  of  the  mi^ 
mimoH,  aud  of  tbe  power  of  prorogatiou  thereby  conferred. 
It  is  true  that  the  consideration  and  decision  of  the  oversmaa 
was  confined  to  tbe  two  points  devolvtidon  him.  Sat  a  limit- 
ed and  partial  power  ot  piuromtioi(  w  tfaejnil»n|H|^n  could 
hanlly  be  contemplatcdpfil'^a^Qi^if^V  «fl^<I^  1«*^> 
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and  not  recognized  in  any  ftnthority.  Tb«  anbmission  either 
continued  to  siibflist  by  virttiw  of  the  proro)3;ation  of  the  overs- 
man.  or  it  did  nut.  It  could  not  be  a  pending  Bubmission  bo 
fur af«  regarded  the  two  points  devolved,  and  not  pendiog  quoad 
Offlfiia,  to  the  cflfect  of  a  regular  deciet;-arbitra1  being  lasued. 
The  prorogation,  if  good  to  sanction  '  he  decree-arbitral  of  the 
oversman,  must  have  been  equally  effectual  to  keep  the  sub- 
misaion  in  force,  so  as  to  enable  the  arbiters  to  sign  their  decree- 
arbitral.  It  was  validly  kept  alive  by  the  act  of  prorogation 
of  the  oversmau  which  the  submission  authoriised.  There  has 
been  no  decision  contrary  to  the  validity  of  such  aprorc^ation 
applicable  to  the  very  special  circumstances  of  guch  a  case  as 
this,  and  therefore  it  does  not  appear  to  me  that,  in  repelling 
this  objection  in  point  of  form,  any  violence  is  done  either  to 
settled  rules  or  to  Hound  principle,  and  that  to  thig  extent  the 
Lord  Ordinary's  interlocutor  miist  be  altered. 

Lord  Codium: 

1  am  of  opinion,  IH,  That  the  prorogation  by  the  oTersmao 

kept  alive  ttie  whole  subminBion,  and  enabled  the  arbiters  to 
give  their  award,  thouith  this  award  was  signed  above  a  year 
after  the  last  prort^tion  by  themselves.  By  the  deed  of  sub. 
misdon,  the  referonce  is  exprewly  prolonged  to  any  period  *'  to 
which  the  said  arbitert  or  overman  shall  prorogate"  it ;  and  the 
ovvniman  did  prorogate  it  to  a  period  within  which  the  decree 
by  the  arbiters  was  pronounced.  I  see  no  gronnd  for  holding 
that  the  devolution  of  two  specific  points  alone  to  the  decision 
of  the  oversman,  extinguished  the  power  of  the  arbiters,  so  as 
to  prevent  their  availing  themselves  of  a  prorogation  by  the 
overKmnn  to  embody  their  opiutons  on  the  points  not  referred 
to  him,  in  a  regular  decree.  Suppose  that  they  had  differed,  in 
the  very  ouitet,  on  a  point  which  it  was  necessary  to  have  set- 
tled 6rst ;  and  that  and  aftur  devolving  this  on  an  oversman, 
they  hod  stopped  till  he  should  decide  it ;  and  that  he  had 
taken  bo  long  to  decide  that  the  Qrst  year  of  the  sabmlMdoil 
was  nearly  out ;  and  that  lie  had  therefore  signed  a  proroga- 
tion expressly  for  the  purp<ffe  of  enabling  the  arbiters,  to  «  horn 
the  case  was  to  return,  to  proceed, — I  can  see  no  objection  to 
this  most  reasonable  course.  Indeed,  I  can  discover  no  other 
course  by  which  a  devolution  oo  a  detached  point  could  ever 
Iw  safely  made.  The  objection  stated  to  this  implies,  that  the 
devolution  prodncas  two  submisBions,  or  cuts  the  one  Into  two 
parts ;  and  that  a  prorogation  by  the  oversman  only  operates 
oa  that  submisuun,  or  on  that  part  of  the  submission,  which 
wan  before  him.  Whether  he  or  the  arbiter^)  could  have  pro- 
rogated, foeh  for  tkemieleet  alone,  I  do  not  consider ;  because 
what  took  place  here  wax,  that  the  oversman  prorogated  the 
whole  wiAmiaim,  The  efEect  of  this  was,  that  it  kept  the  whole 
snbmisirion  from  expiring,  and  ttiat  it  returned  to  the  arbiters 
with  irs  full  original  lifeln  it. 

2  If,  however,  it  is  to  be  held  that  this  is  not  so,  and  that 
the  contract  had  not  been  kept  in  farce,  then  I  think  that  the 
eflTt^t  of  this  cannot  be  avoided  or  corrected  by  converting 
noie*  madi}  out  while  the  submiauon  subsisted,  into  a  decree, 
nSiQt  it  had  fallen. 

Lord  Medwyn,  (concurred  in  by  Lordt  HtUJter/urd  and 

I  concnr  in  the  opinion  of  Lord  Fullerton.  The  submisrion 
is  to  the  two  arbiters,  or  to  any  oversman  if  they  differ  in  opl. 
nion  ;  and  "  whatever  the  arbiters  or  oversman  shall  determine 
in  the  premises,  by  decteet-arbitnil  or  decreets- arbitral,  interim 
or  final,  to  be  pronounced  by  them  betwixt  and  the 
day  of  next  to  come,  or  Iwtwixt  and  any  other 

time  to  which  the  said  arbiters  or  ooerimaa  shall  prorogate  this 
submission,  which  they  are  hereby  authorised  to  do  at  pl<»- 
Bure,"  the  parties  bind  tbemsclveBto  implement.  The  arbl- 
tern  decide  all  the  poiuti*  referred  except  two.  which  they  refer 
to  the  oversman,  "and  devolve  tbesubmisBion  on  him  to  that 
extent,  with  all  the  powers  competent  to  him  as  oTersraan." 
Now  I  think  one  of  the  powers  he  had  as  oversman,  and  even 
specially  conferred  bythe  submission, altbongh  I  do  not  think 
this  was  at  all  necessary,  was  the  power  to  prorogate  the  sub- 
inisBion.  Accordingly  he  doe»  prorogate  tlie  submission,  not 
In  Very  usiial  terms — "He  hereby  prorogntes  and  adjourns  the 
snhmlision,  and  the  period  for  deciding  the  matter  referred." 
Now,  if  this  hitter  portion  of  the  deliverance  had  beun  omitted, 
I  scarcely  think  there  would  have  been  moch  objection  to  the 
effect  of  prorogating  the  submission  under  his  original  powers ; 
and  although  it  may  have  been  nataral  for  htm  to  think  of  his 


object  In  thns  prorogating  it,  and  what  ha  had  to  do  on  Its 
being  kept  current,  and  thus  to  add  about  the  particular  uiKt- 
ter  referred  to  him  for  his  decision,  I  cannot  hold  that  that 
latter  portion  so  qoalifius  and  affecbt  tlie  first  part,  which  pro- 
rogates the  sobmifwon,  as  to  make  It  npply  to  the  matter  re- 
ferred akme.  I  think  (ndls  di^onctive  here. 

Thns,  then,  I  am  of  opinion  that  the  pronation  by  the 
oversman  kept  the  whole  cubmifudon  from  expiring.  Icannot 
view  it  as  if  there  were,  by  the  devolution,  two  submissions— 
one  before  the  arbiters  and  the  other  before  the  oversmmi — 
BO  that  one  may  be  kept  in  force,  while  the  other  expires.  [ 
think  it  is  but  one  deed  ;  and  if  effectually  prorogated  by  the 
oversman,  any  use  may  be  made  of  it  by  tlie  arbiters,  without 
any  occasion  for  a  prorogation  by  them. 

If,  however,  this  shoold  not  be  held,  and  that  tlte  sabmiiwion 
08  to  the  points  not  devolved  on  the  oversman  had  not  been 
kept  in  force  by  the  prorogation  by  liim,  then  I  am  of  opinion 
that  the  previous  notes,  made  out  not  as  an  interim  dfcree' 
arbitral,  cannot  be  converted  into  a  decree  after  the  submis- 
Aon  as  to  these  points  had  (alien. 

Lord  Cowan: 

I  am  of  4>pinion  that  the  Lord  Ordinary's fnterlocotor  onght 
to  be  adhered  to. 

The  decreet-arbitral  onder  redaction  is  dated  24th  and  28th 
Hay  1847.  It  narrates  the  submission,  and  the  acceptance  of 
it  bythe  arbiters,  and  sets  forth,  that  an  interim  decreet- 
arbitral  had  been  pronounced  by  them  in  September  1845 ; 
and  withoot  narrating  or  alluding  to  any  other  findings,  inter- 
locutors or  notes,  having  been  icwned,  it  thus  proceeds — "  and 
having  resumed  considemtion  of  the  proceedings,  and  being 
now  prepared  to  decide  the  remaining  points  involved  in  t)>e 
reference,  with  certain  exceptions  after  mentioned,  wliich  de- 
Tolve,  in  consequence  of  a  difference  of  opinion  between  us  In 
regard  to  them,  on  the  oversman  named  for  that  purpose,  and 
being  well  and  ripely  advised  In  the  whole  matters,  and  hav- 
iug  God  and  a  i^ood  conscience  before  our  eyes,  tio  pronounce  and 
give  forth  onr  final  sentence  and  decree-arbitral  in  all  points 
submitted,  excepting  those  specially  reserved  for  the  overs- 
man's  decision,  as  before  and  after  mentioned."  This  is  a  tf^ 
preunti  decision  by  the  arbiters,  as  of  Its  date ;  and  none  of 
the  points  disposed  of  by  it, — being  the  whole  matters  sub- 
mitted,  under  exception  of  the  two  devolved  on  the  ovei*- 
man, — can  be  held  to  have  been  finally  and  irrevocably 
determined  until  this  decree  was  irrevocably  delivered.  Till 
then,  the  matters  of  which  it  disposes — however  the  arbi> 
tere  might  at  one  time  have  been  agreed  regarding  tbeu, 
were  open  to  be  the  subject  of  renewed  disrassion,  and  of 
pomlble  difference  of  opinion.  It  is  a  principle  well  esta- 
blished by  the  decirions  of  the  Court,  that  a  mere  statement 
by  arbiters  of  their  views,  to  the  form  of  proposed  findings  or 
notes,  U  open  at  any  time  to  be  recalled  or  altered  by  them  up 
to  the  moment  of  their  decreet-arbitral  being  issued.  So  gtr 
has  this  been  carried,  that  in  the  case  of  Kamsay  v.  Robertson, 
1782-3,  D.  ess—noticed  by  Halles,  912— an  award,  thou^ 
signed  by  arbiters,  and  delivered  to  their  clerk,  whs  still  open 
to  be  altered  until  it  was  either  delivered  or  registered.  Apply- 
ing this  established  mle  to  the  qoestion — Whether  the  state- 
ment by  the  arbiters,  in  tlieir  minute  of  10th  and  16th  No- 
vember 1846,  that  they  had  agreed  upon  and  decided  all  Ihe 
points  submitted,  excepting  the  two  matters  which  by  that 
minateare  devolved  by  them  on  theoversman — the  submission 
to  that  extent  being  thereby  devolved,  but  no  farther — can  bo 
held  a  final  adjudication  of  all  those  other  points— it  appvars 
to  me  that  the  answer  most  be  in  the  negative.  Although 
the  minute  bwl  been  narrated  in  tlie  deoree-arbitral,  this 
must,  in  my  opinion,  have  been  the  conclosion  to  which  the 
principle  of  the  decided  cases  should  have  led ;  but  wben  tlie 
decree  Is  entirely  silent  regarding  the  minute,  and  purports 
expressly  to  be  the  final  enunciation  of  the  views  opon  which 
the  arbiters  bad  (Am,  i.  e.  in  Hay  1847,  resolved,  the  ooaoln- 
slon  to  this  effect  seems  inevitable. 

Tiiis  being  the  condition  in  which  the  submisrion  stood,  and 
the  relative  portion  of  the  arbiters  and  of  the  oversman  dur- 
ing the  period  intervening  between  the  devcdution  in  Novem- 
ber 1846  and  the  decree  arbitnd  in  Hay  1847— the  arbiters,  on 
the  one  hand,  having  exclusive  jurisdiction  under  tha  sub- 

pointo  devolved  on  him— the  one  or  the  other  (on  the.  asBuiiip* 
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tton  of  the  nubtnlf^tnn  being  in  fi>rce),  being  flotitliyt.  and.  if 
requirod,  bound  to  proceed  with  tbe  discot^on  aimI  deuUinn 
of  what  mw  before  them  nepectirely — tbe  question  niises, 
whetbor  tbe  act  of  the  ovenman  in  prorogaUog  tbe  KubmiR- 
■ion.  can  be  held  to  nffect  the  jurisdiction  geaerally  in  tbe 
natters  Rabniitt*Mi,  whiob,  after  the  mlnut*  of  duvolutiuo, 
remained  wtth  the  arbiters. 

There  Is  one  view  of  the  effect  of  what  was  done  by  the 
arbitera  vliich  tnTwt  be  fttal  to  the  decree- arbifaral,  holding  it 
to  be  properly  raised  by  the  record,  and  state  of  tlia  pluatliogn. 
The  annl  ooamn,  where  deroliition  on  an  ovanmaii  bBComiM 
neceneary,  is  for  tbe  aiWten  to  eidianrt  tbe  nibininlcn.  «o  tkr 
am  they  aru  atireed,  by  an  interim-decree,  if  they  have  powar 
ti)  pronounce  one,  and  devolve  the  Bubntission  qanad  fUlra;  or 
clw,  if  tliey  hove  no  vQcb  power,  in  re8(ieGt«f  tlniir  dtfifering  in  . 
o[rfulon.  to  devolve  the  whole  matters  submitted  on  the  ovm- 
man.  In  elClier  way,  the  couneotUm  at  the  arbitera  with  tbe 
siibmiMton  ceases,  mm  the  date  of  tiie  dertdaUoD.  Here  Hie 

-  case  is  left  In  qslte  a  different  predinuiieot ;  and  ft'  appears 
Co  me  that  tbe  roarse  wtiich  has  been  followed  had  the  legal 
eff«;t  of  putting  an  entire  end  to  the  submisaion.  This  view 
itt  alluded  to  In  the  note  of  tbe  Lord  Ordinary,  and  is  in  itsulf 
sufficient  to  support  the  Interlocutor. 

Bnt  let  it  be  asramed  that  the  existence  of  tbe  •Dbmiivkn 
nmalBcd  notenched  notwithstwidlng  of  its  aeparatien  into 
parts,  and  lihe  divided  Jurisdiction  which  the  deTOtntlon  exi- 
sted—it  is  for  consideration,  whether  the  oversman,  by  hiit 
soJe  act,  had  poorer  to  do  anything  at  all  affecting  the  general 
jmimlietiuB,  whioh  still  remained  with  the  arbiters  f'  This  is 
the  point  to  which  the  reawniag  in  the  Lord  Ordinary's  itole 
fs  directed,  and  which  appears  to  my  mind  to  full  and  con> 
doMve,  that  I  have  notliiDg  to  add  to  it.  Itseems  to  me  vrry 
anenulms  in  principle,  and  su^^rted  by  no  sutliority.  to 
bold  that  tbe  )iower  of  the  oveiniinan  in  relation  to  the  eub- 
nMoa  can  extead  to,  or  afiect  in  any  respect,  matters  over 
which  hti  has  no  jarisdiction,  and  which  are  in  truth — naiuut. 
lag  always  the  subustence  of  tbe  stibmistdon  not  affecttnl  \tj 
its  distntegratiui — left  under  the  jurisdiction  a  diflereut 
trtUuaai.  It  would  be-  mdoh  less  tmongrtiotu  to  bel4  that  the  ' 
power  to  pioregate  mmnSned.  aod  ooold  be  «xerdfied  liy  the 
arbltorB  without  the  concurrense  of  the  oversman.  This, 

.  however,  it  is  not  necenary  to  consider,  M  it  is  sufficient  to  sut 
aside  the  decree^arbitrnl,  lihat  -it  was  psonouuced  by  parties 
after  the  subminrion  bad  Allien,  in  coufiequenoe  of  tbeir  not 
having  kqit  io  futce, by  ho  act-of  their  own,  that  jmiBilictioti 
in  vir^  (if  which  alone  the  ducree  conid  be  proauuncc'l,  and 
<v»er  wMefa.  as  It  hmnbly  appears  to  me,  they  excliudvely  pus- 
cessed  the  eoatcoL 

Lani  Wood: 

Ke^xving  to  tlie  note  annexed  by  me  to  tbe  interloontor 
Mtder  review,  [  have  only  to  add,  that  1  entirely  concur  In 
■tiie  opiaios  of  Lord  Cowan. 

Lord  Amtsi*(M: 

If  there  were  nothing  else  In  this  caM  except  the  qaestlon, 
whfihcr  the  promgation  of  the  ovennDan  waalmial  and  eflee- 
tnal,  I  ^onM  have  ooncurred  Id  opinion  witli  the  Lord  Jm. 
tice-Clerk  and  Lord  Medwj-n. 

On  that  gcBeml  ^otM,  I  am  of  opfnioat  that  whether  rcfe* 
rcnce  bo  bad  totfae  terms  of  ihe  de»d  of  submlssioQ,  or  to  the 
natttre  of  the  office,  the  overBman  had  all  the  powers,  both  as  ' 
rcgat^H  prooednre  imd  decixion.  that  wer4«orfginally  vested  in 
the  arbiters.  I  have  always  anderetood  that  an  ovemnaa, 
from  tlw  moment  of  his  acting  under  the  minute  of  devolntion, 
Jnst  takes  ^  pUce  of  the  arbiters.  He  is  substituted  for 
them.  And  all  tbe  powers,  duties  and  liabilities,  which  attach 
to  the  arbiters  from  that  time,  devolve  on  him.  Hence  the 
powerof  prorogating,  which,  when  given  1^tiiedeed,beoomeM 
an  Inherent  quijity  of  tlie  submiariun,  is  efflectuallyouried  to, 
and  may  be  competently  ezerdsed  by  the  oversman. 

But  t  carry  Ihii;  principle  fiirther,  nnd,  in  so  for  as  regards 
tbe  decneet-arbitrivl  under  conndcration,  It  leads  to  a  different 
twtilt.  1  think,  that  after  arbiters  have  differed  in  opinion, 
-and  devolved  the  snbmisrion  on  an  ovcnman,  they  are^^meti' 
tMabt  from  the  time  of  his  accepting  and  acting  under  their 
uTolation.  There  cannot  be  two  concurrent  snbmissions — 
tlie  one  depending  before  the  arbiters,  and  the  other  before 
the  oversman,  arising  out  of  one  and  the  tamo  deed  of  snb- 
nfswHL    AU  requisite  powers  fiwr  di^odng  of  the  case  are 


given  to  the  orbitenin  the  first  place;  and  tbe-same  powers 

are  given  to  the  oversman  in  the  next  But  these  powen  are 
only  given  by  subskitaUon,  an<l  can  only  Ite  exeKieed  hj  eaob 
in  succession.  They  do  not  coHsaiat  In  each.  They  CdUDot  he 
exercised  actively  by  both  at  one  and  the  same  time.  Aad, 
accordingly,  I  have  always  htM  in  practice,  that  the  whdie 
powers  of  the  arbiters  ceased  ffom  the  time  that  the^  wexe 
taken  up  by  the  oversman. 

Kor  is  this  pnnclple  attended  with  incoovenfeDce  in  prac- 
tice. If  the  arbitersare  agreed  oo  particular  points,  they  may 
issue  an  interim  award  giving  effuct  to  them,  (provided  interim 
awards  be  authurized  by  the  submlsdoQ),  and  tbcn  execute  a 
minute  of  devolution.  To  this  I  see  no  objection,  bvcanse  ttie 
submitting  parties,  bj  consenting  to  iulerim  awards,  consent  to 
hold  them  as  binding.  If  issued  hy  those  in  full  right  for  the 
time  of  the  powers  coaierrDd  on  the  sabmlBsion.  Bnt  if  no 
interim  award  be  issued,  tbe  whole  claims  must  be  disposed  of 
by  the  oversman,  just  in  tbe  same  sis  If  he  bad  bo.-n 
named  sole  arbiter  from  the  beginning. 

I  can  hardly  doubt  that,  in  the  present  case,  tbe  arbiters 
ori^nally  intended  to  act  on  this  view.  The  minute  of  devc 
lution  bears,  that  "  having  agreed  upon  and  Aeidtd  all  the 
points  submitted,"  except  two,  they  devtdve  ftbese  two  on  the 
oversmatk  Now,  if  they  had  actually  decided  these  points, 
and  embodied  their  deddoo  In  tbe  fiirmal  shape  of  ao  mUrim 
award,  there  would  have  been  no  dIflScolty  in  tbe  caaa.  Tbe 
interim  award  would  have  stood,  in  r««pect  of  its  being  war- 
ranted by  the  submisBion,  wUle,  as  regards  the  fntm-e  pro- 
ceedings, the  whole  powen,  ioctading  the  powers  of  prorogat- 
ing, would  have  paaacid  to  the  oversman.  Accordingly,  If  I 
could  have  come  to  be  of  opinion  that  tbe  notes  of  the  arbjtets 
could  be  aostainedasan  interim  award,  I  should  unhesitat- 
ingly have  sustained  the  whole  decree-arbltval  as.vaUd  and 
efi^ual.  Bat  the  mistake  of  the  arbiter^  lay  in  BaKx»iog 
that  these  notes  were  to  be  r^rded  as  equal  in  legal  eOect  to 
anaward.  In  thin  they  were  plainly  in  error.  Forlbolditto 
be  clear  that  their  notes  were  not  final,  and  that  tbe  arhlteu 
might  have  altered  their  views  at  any  time  before  final  de- 
cree-arbitral, Bn<f  were  not  bound  Irreveidb^  hf  anjthlDg 
contained  in  them.  The  ftnal  decree-arbitral  ^  not  pro- 
nounced till  May  1847.  And  it  cannot  In  any  view  receive 
effect  except  oo  the  assumption,  Uiat  all  tbe  important  mat- 
ters reserved  for  the  deciucm  of  the  arbiter  were  open,  and  In 
dependence  before  them,  and  subject  to  be  varied  and  altered 
as  they  deemed  right  for  e^teen  months  after  they  had  exe- 
cuted the  minute  of  devolntion  In  &vour  of  tbe  ovursmaa 

It  is  this  result  which  leads,  In  my  approbension,  to  the 
whole  difficulty.  For,  ou  tl^  supporition,  there  were  two  con- 
current diecus^onit  before  different  arbitrators^  arising  under 
the  submiBBion.  The  aiUters  were  continuing  to  exercise 
powem  after  they  were  /itaai  oJSeia,  while  tbe  snbetituted 
oversman  was  proceeding  to  exercise  tbe  powers  which  they 
hod  devolved  on  him.  iUl  this  I  hold  to  hare  been  inept  and 
iiAranrss, 

If  the  doctrine  were  to  be  recognised,  that  a  Bid>mi8sion  may 
be  st^parated  Into  port^  I  think  that  much  confusion  would 
arise  in  the  practl^  worklug  of  arbitrations.  There  would 
be  ;;rcat  inconvenience,  and  there  might  1m  much  InjosUoA 
in  there  being  two  concurrent  discussions  befoie  diOeient 
parties  with  regard  to  matters  so  intimately  connected,  as  to 
have  been  made  ttie  subject  of  a  ungle  submissioo.  But 
further,  if  arbiteni  continue  to  act  after  a  dev<dutioa,  they  mof  ' 
differ  a  second  time,  and  so  raiso  a  nccesdty  for  a  second  df- 
volutiou  ;  and  yet  a  second  tlevolntlon  Is  a  novelty  in  prac< 
tice,  aad  may  be  objectiuuable  on  principle,  inasmuch  as  the 
powers  of  devolving  are  exhausted  by  the  firat.  SltU  further, 
if  there  may  he  a  contfnoed  neries  of  devolutions,  it  may  bn 
well  qnestioned,  whether  Uie  arbiters  who,  ex  hypotheri,  have 
not  by  tbe  first  act  divested  themselves  of  the  power  of  devol- 
ving again,  have  divested  themselves  oS  tbe  power  of  proro- 

Sting,  and  placed  matters  in  the  anomalous  petition  of  mak- 
I  the  validity  of  their  own  decceet-azbitral  dependent  ou 
tbe  arbitrary  act  of  another. 

I  think,  therefore,  that  tlie  decreet-arbltral  anderndvotloB 
is  illegal,  in  respect  (sS  having  been  prtmomced  by  the  arbiten 
after  their  powers  had  lapsed.  This  is  the  flntview  indicated 
in  the  note  of  the  Lord  Ordinary,  and  U  Is  snffldeat  for  tho 
disposal  of  the  present  case.  On  timtgioond,  lamofopinloa 
that  the  decTBet-ar1)itTal  Bhonld  be  rednoed,  and  that  tba  In- 
teriocvtor  of  the  Lord  OnUnKy  should  be  adhered  Mx. 
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At  adraing  ihia  <Uy  vitb  these  o{^uoik^ — 

Lord Pmiiua, — case,  in  one  braodiof  ft,  li  oneofecm- 
•idenWe  difficulty.  I  wu  at  one  time  a  good  deal  mored  by 
the  views  which  nave  been  itate<l  by  some  of  the  Judges.  I 
have  now  formed  an  opinion  which,  although  it  cannot  bare 
auj  ioflueiice  on  the  decision,  I  shall  now  proceed  to  stare. 

In  the  flnt  place,  I  concur  witlt  all  the  Conanlled  Judjtea, 
tiut  the  notea  iuueil  by  the  aibilen  apon  lOth  and  16ih  Nu- 
Tcoiber  cannot  be  taken  as  a  decree-arbitral  in  the  lubniiasion. 

My  diflcntty  u  as  respects  tbe  other  parts  of  the  case. 

The  concltuion  I  have  arrived  at,  though  not  entirely  on  the 
mat  leriHiiMlH  as  some  of  llie  Jod^  who  adopt  that  conclusion, 
i\  thftt  tbe  decree-arbitrul  cannot  be  suBtaln4.i).  Ttiere  hao.  in 
mj  opioion,  been  a  faixl  miscarriage,  and  tlie  decree,  therefore, 
in  my  view  of  the  matter,  cannot  be  tiHtailifd. 

Tub  Mbmtotion  was  entered  into  in 'January  I84S.  and  was 
kvpi  alive  till  December  1845.  It  einpowennl  the  arbiters  to 
devolve  upon  an  ovorsnian.  and  to  iitsu*;  interim  decrees.  This 
«onld  quite  competently  be  done  under  the  submisiiion.  On 
10th  Knvembv  belbre  the  lapse  of  a  yfenr  from  the  date 
of  the  last  pnvogalion,  the  arbiters  issued  notes  of  their  opi- 
nion. I  have  saw  that  theaenoteaeanoot  be  taken  at  a  decree* 
arUtraL  The  arbiters  tlieniaelvei  do  not  cuusider  them  as 
such,  for  the^  authorize  the  clerk  of  the  submissioo  to  issae  an 
avanl  in  conformity  with  these  notes,  if  no  representation  be 
biiptd  within  foarteen  days.  Wltiiin  thai  period  the  parties 
night  have  reclaimed,  and  the  arbiters  might  have  changed 
their  opioion.  The  submission  was  not  then  exhaosteil.  Even 
without  any  rapresentatlon,.  the  arbiters'  might  liava  t^iangvd 
their  upintan,  iiuid  issued  an  award  different  frum  the  views  ex- 
fRSsed  m  the  ootae: 

Row,  what  is  It  that  the  arbiters  doT  They  adopt  an  ia- 
conpetent  and  wrong  step  altogether.  Thoy  commit  what,  in 
taj  view  nf  it,  was  a  fntnl  blunder  and  miscarriage. 

On  10th  and  (eth  Kuvember,  before  tlie  fourteen  days  are 
«at,  and  while  Mirir  notes  aite  not  final,  and  nothing  Is  decided, 
they  devoid  on  an  overaman  on  the  narrative  tliat  they  had 
deddefl  certain  points  of  the  case,  and  that  tiiay  now  made  tlie 
•obmission . over  to  him  !n  order  to  decide  the  remainder.  Did 
that  devolution  tie  up  their  hands,  and  prevent  them  frorn  alter- 
ing their  judgment  T  If  so^  then  their  proceeding  was  most 
irngslar  and  incoinpetBnt  after  announcing  to  the  parties  that 
tliey  bad  fovrleea  dqrs-to  reclaim.  They  mlgjtt  as  well  ^Indeed 
It  would  have  been  ^tter  to  do  it)  lieve  issued  a  decree-arUtral 
in  ilie  face  of  that  notice. 

Tbey  devolve  on  the  oversnun  certain  points  Of  the  caose. 
Theqaestton  is,,  whether  this  gave  the  oversman  a  power  to 
prongate^  and  whether  ha  did  prorogate.  This  iatiodocet  a 
state  of  matteiii  totally  novel.  Tlie  power  of  prorogation  be- 
Inngs  to  the  overaman  as  it  does  to  the  arbiters ;  for  if  they 
have  power  to  decide,  they  mast  have  power  to  prorogate,  since 
both  these  powers  anst  be  in  the  same  party.  The  incompe- 
tency lies  in  attempting  to  transfer  to  the  oversman  the  power 
of  prorogating,  as  to  a  matter  before  themselves,  a  point  which 
was  toftn«  themselves.  I  don't  know  what  their  intention  was. 
Bat  their  error  was  in  not  deciding  out-and-out  certain  parts  of 
theMBse,  and  then  devolving  the  rest.  I  do  not  nke  interfer- 
iag  wltt  a  decree-arbitral  on  Its  merits.  On  tlie  contrary,  I 
vonld  be  anxious  to  sustain  it  If  possible.  But  lo  proporUon 
as  a  court  of  lav  is  more  jealous  in  Interfering  with  such  de- 
ems, h  oa^t  to  see  that  all  that  the  law  requires  fur  their 
validity  has  been  complied  with. 

I  thmk,  Aerefbre.  that  the  deem  is  null.  Of  all  the  opi- 
nkios  beiixe  as,  that  with  which  I  chii-fly  i^iee  la  that  of  Lord 
Audartoa.   I  am  therefore  for  adhering. 

Lord  JVflerfoa.^ After  the  oplnimi  jost  delivered,  I  csnnot 
bat  aay  that  lUk  case  ia  attended  with  very  great  difficulty.  On 
the  whole,  I  am  sot  disposed  to  alter  iny  opinion.  I  may  have 
been  inAoenoed  by  a  desire  to  keep  alire  tbe  decree-arbitral. 
Bat  I  cannot  but  retain  the  opinion  I  have  already  expressed. 

LchtCuHingliatiu. — While  I  agree  with  the  learned  Lord  for- 
merly In  tbe  Chair,  that  the  decrce-arliitral  at  least,  of  tbe 
arbttai^  trader  reduction,  would  have  been  uffccttial  in  reitpect 
of  thateedal  and  fiul  judgment  or  minute  of  the  arbiters, 
recoiiw  hi  the  proceedings  by  tho  clerk-  of  the  anbmMoo, 
darfMHradnltted  sabeistence,  and  snbscribed  by  both  arbl- 
tcta,  Z  hare  with  deference  come  to  a  different  eonclurion 
froaf^hiaWvdsfajR,  as  to  the  validity  of  the  prorogatton  by  the 
oreoMMi  to  pnaerTo  the  mhoiiariQtt  alive  aad  in  toK»  H 


hnmbly  appean  to  roe,  In  eooformity  wiUt  the  opinion  of  the 
Consulted  Judges^  that  the  prorogation  was  effectnal  to  keep 
tho  eubmisBion  iu  force,  on  the  following  gronnds ; — 

1.  The  primary  Buhmiadon  in  tbe  pnsant  caae  oonfaned  • 
q>eoial  power  of  prcrogatmi  on  tbe  otwnam  The;  refetenoe 
waa  made  to  "  Bobert  Dow  Eer  and  John  Dennlston,  arbiters 
mutually  chosen  by  tbe  parties,  and  in  case  of  th^  difl'eriDg 
Id  opinion,  to  any  oversnan  to  be  app<dnted  by  them,"  Ito. 
After  which  this  dause  oocqib — "  And  whatever  the  said  arbK 
tera  ot  ovenniaii  shall  determine  in  the  pcetniaes,  hy  decreet- 
arbitralOTdecnetbarbitaal,Mtiriaior;6ud;tobe  prawnnoedby 
thembetwlxt«iHlthe  dayof  next  to  come,  or  betwixt 
and  no  tber  time  to  which  the  aidd  arbiters  or  MMrtmensAa/I^rv- 
rogatf  this  su&munoa,  wbich  they  we  hereby  authwlsed  to  do  at 
plenaiire,  the  said  partleH  hereto  rcepcetlvtly  hind  and  oblige 
themselvtw,  their  urira,"  He  to  implement."  Thus  the  Btib> 
miwton  waa  not  silent  as  to  the  power  of  prorogation,  but  gave 
it  either  to  the  arldtus  ot  overaman,  aitenM^  and  in  tktir 
whr,  as  the  submieaioii  might  depend  before  elth^  for  the  tlme^ 

2.  The  arbit^ia,  after  taiktng  nearly  four  jeais  to  investigate 
and  coDsidtir  tbe  subjects  referred,  found  that  they  could  agree 
on  all  the  matters  under  rvfereuce  except  two.  After  lasning 
an  tn/srtm  decreet-arbitral  as  to  certain  points  in  tho  third 
year  of  the  sabmiaaion  (.September  1845),  they,  on  10th  JfoTOOf 
her  1846,  issued  a  nolo  in  writioR,  reoonllng  their  opinion  on 
t)ie  other  p<^t8  on  which  th49y  were  agmd,  whldi  is  preserved 
in  the  handwriting  of  the  oterli,  after  tbe  form  of  all  mlDOtas 
of  evidence  founded  on  in  Scotland,  which  further  directs  the 
clerk  to  prepare  a  devolution  of  tbe  submission  on  Mr.  Andrew 
Lindsay,  as  oTersmau,  in  mlation  to  tbe  two  pointa  on  which 
they  differed.  Such  a  minute  of  devolution  wa»«cooTdingly 
forthwith  prepared  and  signed  by  the  arbiteia  on  10th  and 
16th  November,  devolving  tbe  submissicn  on  hia  to  the  fon- 
said  extent,  with  a/l  ttie  powers  eompttmtt  to  lJi»  ofiea  of  irrrrmm 
The  submiesioa  was  then  iDdlsputaljly  in  force,;  the  proroga- 
tion previously  made  not  expiring  till  December  1846. 

8.  The  orunmaD  not  being  prepared  to  give  a  deoiuon  on 
the  points  referred  to  him,  within  a  £ow  weeksafter  the  devolu- 
tion, when  the  submiasiou  woold  have  fallen  if  not  prorogated, 
be  executed  the  neceiaary  prorogation  on  10th  December  1846; 
and  I  conceive  ttiat  that  guos*  a>f'fus(«rwJ  atA  was  validly  exe- 
cuted by  him  as  a  party  thett  sufficiently  empowered  to  do  so. 
There  wofi  certainly  a  power  of  prorogation  in  tomt  party  ;  aikd 
it  appears  to  me  that  it  was  more  ap^priately  executed  by 
the  oversman  than  by  the  arbiteia.  The  latter  reqtured  n» 
more  time ;  they  hod  delibenUed  already  (or  years  oa  the 
points  OD  which  they  were  agreed,  and  had  made  a  record  in 
the  minutes  of  procedure  of  tbe  matters  determined  by  them; 
but  tlM  oversaaan  might  require  more  time,  and  both  under 
tbe  RuluniasiOD  and  minute  of  devoloUon,  be  bad  a  spedol 
warrant  to  exer^m  all  the  powtrt  tompttxnt  to  tht  oMti  of  owranmi, 
one  of  which,  by  the  express  tenna  of  the  original  sabmiasioa, 
was  the  power  of  prorogation. 

4.  In  every  case  of  this  dcMniption,  It  is  self-evident,  that 
when  a  devoluti<m  to  an  oversman  becomes  neoemaiy,  the 
power  of  prorogaUoa  must  lie  either  iu  the  arbittrt  or  in  the 
ownaoA,  avcordf  Qg  to  law,  or  in  terms  of  the  powers  la  the 
KubmJssion,  when  explicit ;  and  the  question  ia— Jn  wAtcA  of 
these  parties  does  it  lie  here  f  It  is  thpi^ht  U  must  be  In  the 
oversman,  as  the  arUters  iu  reality,  as  weQ  as  a  figan  ver- 
bontm,  have  devolved  the  futm^  procednra  In  the  submiasioa 
«n  the  ovstsman,  wak  ail  tfu  pamtn  saemlmi  fa  iftt  o^Gec;  Cue 
nf  these  powers  Is  thak  of  prorogation.  This  ^hoUUog  devo- 
Intton  valid)  is  not  so  much  a  miitial  as  a  mimturial  oet  ap- 
pn>|iriate  to  the  functionary,  who  is  the  only  judge  officiating 
in  the  latter  stage,  where  ttie  prolongation  of  the  snbmisnoo  la 
necessary  to  give  Urn  time  for  forthcr  deliiwratioa. 

An  op[>osite  view  would  lead  to  inconsistent  and  unexpected 
results.  It  must  ha  admitted  by  all,  that  an  orenmaa  ua  th» 
power  of  prorogation,  at  least  aa  to  the  points  of  dispute  de- 
volved on  hiraTClf..  But  if  it  he  conceded  that  the ' submisdiMi 
must  ittand  on  the  oversmsn's  prort^tion  as  to  tbe  points  de- 
volved on  him,  it  oauQot  fall  quMd  ultra.  Hts  prorogation 
would  be  incomplete  and  futite  if  it  did  not  keep  tbe  whoU 
submission  in  dependence,  as  be  himself  could  only  dedde  two 
the  nmaiuing  pirinti  referred,  while  tbe  award  as  to  thw 
rvat  would  fall  to  the  gixKind.  Surely,  howe^,  It  would  be 
an  anomalous  doctrine  to  hold,  that  a  submias^  JWMl|fr:«t 
once  subsisting  pro  parte,  and  extinguished  profarK^-^Bb  Uwh 
dootrioe  can  be  gathered  fiom  any  autbori^. 
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Bat  if  anr  doubt  could  bo  raised  iwi  to  so  ovenman's  powers 
In  general  to  keep  alive  and  Id  ftirce  the  e-itin  sabmi^on  when 
not  Kpecially  impuaed,  all  objectioofi  would  be  obviated  bjr  the 
tenus  of  the  minntes  before  referred  to.  These  not  only  sbew 
that  the  «Utera  had  finally  coniddered  the  points  on  which 
they  agre«d,  bat  their  proce«dingR  before  the  derolutlon  were 
insnbrtance  equWident  to  an  adjonmment  or  suxpeDcling  of 
their  formal  det-Tee^arbttral  till  the  poinU  to  tka  overimm  wen 
decided  either  within  the  curruot.  or  any  prorogated  term  to 
which  he  might  extend  the  sabmiseioD  I  can  find  no  ground 
for  prononnrang  that  course  in  any  respect  f  rrM;alar,  or  beyond 
then:  power;  and  if  not,  th^  become  act aal  parties  to  this 
proTooatlon.  The  minutes  of  snbmimion,  recording  the  arbl- 
ton'  dedaion,  tbougli  not  executed  with  the  formality  of  the 
Act  1681,  ar»  written  liy  theolerk,  and  are  m  well  aathenticated 
as  the  miuntes  of  any  judicial  proceedingH  ererare  In  oar  conrtH, 
Farther,  It  appears  to  me  that  the  aathorities  in  our  books 
and  reports  support  the  view  hera  taken  of  the  powers  of 
ovenmnn.  At  first  decrees^rhitral,  were  set  aside  on  cavils, 
which  were  firomptly  repelled  in  later  times.  Thus,  at  Brst 
it  was  determioed  in  this  Court  that  a  decree-arbitral  by  an 
oversraan  was  null  because  it  did  not  state  that  the  arbiters 
had  dlfiured  in  opinion  :  and  afterwards  a  decree-arbitral  by 
an  oventiMan  and  one  arbiter,  where  one  of  the  two  arbltere 
had  declined  to  act,  was  set  aside;  but  that  decision  was  re> 
verwd  on  appeal  in  1714— JSoforfaon.  Latterly  the  Coort 
foimd,  in  different  cnsos,  that  the  strict  formalities  of  the  Act 
1681  applied  rather  to  the  deeds  of  parties  oouHtitnting  the 
sahmlcston,  than  to  the  writs  ofarbiteiM  or  oversuen.  On  the 
latter  point,  no  donbt,  the  decisions  have  varied.  But  in  the 
case  of  H'Biyde  against  M'Rae  in  1748, reported  by  both  Lord 
Kllkemui  and  Falconer,  (IMct.658),  it  was  expressly  found,  that 
an  ovenman  alone  bad  power  to  prorogate  without  the  acces- 
'rion  of  the  arbiters.  From  Falconer's  report  of  that  case,  too, 
■it  would  appear  that  the  arbitersfirst  decided  certain  points, 
and  devolved  the  rest  on  the  overBman,  whose  pronation 
was  sustained  as  suCBcEent  to  keep  alive  the  submisidon.  A 
similar  decirion  in  the  case  of  Olover,  determined  by  this 
Oonrt  in  1802.  and  affirmed  In  the  House  of  Lords  in  1805,  is 
reported  by  Hr.  Parker. 

'  On  the  preceding  ground  alone  the  decrees-arbitral  nnder 
reduction  woald  fall  to  be  sustained,  as  the  only  l^al  objection 
urged  against  them  depends  oa  the  sapposed  incompetentgr  of 
the  oversinau's  prorogation,  which,  according  to  the  prepon- 
derating opinion  of  the  Court,  hsa  been  sui<tfdncd. 

With  reference  to  the  other  ground  for  supporting  these 
awardi,  I  was  ioclined  to  agree  with  our  Bight  Honourable 
biothoir  formerly  in  the  Chair,  that  the  opinions  finally  deli- 
Tired  by  the  arbitdrs  before  the  devolution  of  the  submission, 
and  never  retracted,  entitled  the  arbiters  to  Join  in  the  decree- 
arbitral  ;  bat  as  that  plea  has  been  rejected  by  all  the  Uon- 

. suited  Judges,  it  is  unnecessary  to  enter  on  it. 

Jjord  Ivory  — I  also  adhere  to  my  former  opinion.  But  while 
I  do  so,  I  add  this  explanation,  that  I  have  always  been  of  opi- 
nion that  a  submission  consists  of  two  branches,  one  represent- 
ed by  the  arbiterR,  and  the  other  by  the  oversman,  uid  that  tlie 
one  coraen  into  pUy  only  when  the  other  is  at  an  end ;  that  the 
oversraan's  powers  come  into  operation  only  when  those  ot  the 
arbiters  are  exhausted. 

AiOsr,  and  remit. 

Lord  Ordinary,  Wood. — Act.  Dtan  of  Faculty  (.MArFh<tll\ 
Motr;  Gibsons  &  Frsser,  W.S.  Agent:— Alt.  I^nl  Adv.  (Inuli*). 
Macfarlane;  Murray  &  Beith,  W£.  AgtaU.—^.  C^— (F.H.) 

2M  November  1852. 
FtBST  Division. 
Jaiub  Maokenzie,  PumuTy  v.  John  Oahbroh  and 
others,  Velendtn. 

Expenses — Decree  In  Absence — Process —  Three  defenders  were 
convened  iit  a*  action  o/  damagee  Jointly  and  teverally.  Two 
0/  ikem  appeared ;  the  third  faiUd  to  appear,  and  decree  in 
absence  was  pronounced  agaixMt  kirn.  On  taxation,  the  auditor 
allowed  onlif  a  third  of  the  txpentet  as  against  the  absent  defen- 
der— Held  that  a  conjunct  and  several  liabilittf  for  expenses  had 
been  incurred  by  the  absent  defender, —  and  decree  pronounced 
accordiny/y  ;  reserving  relief  against  the  appearing  defenders  in 
ttieeveut  oj  tMir  being  found  liable  in  any  part  of  the  expetuet. 


Ttu9  was  anineidental  ptnnt  verbally  reportod  bj — 

Lord  Anderton. — This  is  a  point  of  practice  arising  upon  a 
report  of  the  auditor.  An  action  of  damages  was  raised  agnina 
thiee  parties.   Defences  were  given  In  for  two  of  them ;  the 
third  billed  to  give  in  defences,  and  against  bim  decree  wa.i  , 
taken  by  the  pursuer.   A  remit  was  then  made  in  comtnun  j 
form  to  Che  auditor  to  tax  the  expenses  as  against  the  ahvni  1 
defender.   The  auditor  taxea  the  account  aeeordln^y,  but  ha  | 
allows  only  one  third  of  the  expenses  against  him ;  becatKe 
the  cuu:«e  is  yet  iu  pn^efn  agiunst  the  other  two,  who  nwjr  | 
ultimately  be  found  liable  for  a  share  of  the  expenses,  llicri 
an  ohjoction  is  stated  by  the  putvoer,  to  the  effect  that  he  b 
entitled  to  a  decernltorefortlufullamonntof  expensesi^^att 
the  absent  (l<^f*^nUur. 

Monro  for  pursuer — The  auditor,  in  a  note  to  his  re- 
port. Bays  he  merely  fullows  the  usoal  practice;  but  this 
practice  is  one  which  the  present  auditor  of  Court  1ms 
himself  created.  The  proper  mode  of  dealing  with  the 
matter,  is  a  decree  for  the  wlu^  sum  agunst  each  ^ 
fender  conjuBctty  and  soTerally.  If  a  party  sues  on  s 
bill  having  three  co-obligants,  he  obtains  decree  agauut 
all  of  them  jointly  and  severally.  So  also  he  obtaia< 
against  each  a  decree  for  the  whole  expenses.  Now, 
in  this  case,  the  pursuer  has  obtained  agunst  the  abseot 
defender  a  decree  for  the  whole  sam  cOnclnded  for.  It 
is  not  said  that  that  decree  is  wrong.  Now,  why  should 
the  decree  for  expenses  not  follow  the  same  rule  ?  Sup- 
pose one  of  the  defenders  had  appeared  and  the  othi'T 
two  had  not,  bow  would  decree  go  out  against  the  tirn 
absent  defenders  ?  Would  it  be  a  decree  for  one-tbir! 
against  each,  or  for  two-thirds  against  both  ooi^onotly 
and  MTerally.  This  is  an  ilhufcration  of  the  diffi- 
cidtics  which  would  arise  from  dcnwrting  from  the  pl:uti 
rule  of  making  an  absent  defender  liable  for  the  vh<Ae 
expenses  of  the  decree.  He  has  his  relief  against  tb<; 
other  defenders  if  thoy  should  ultimately  be  found  liable. 
It  is  not  necessary  to  reserve  this ;  it  is  a  matter  whit  b 
reserves  itself — Hughes  &  Duncan  v.  Gordon,  Deo  l-i, 
1823,  2  S.  D.  498;  Magistrates  of  Campbelton  r. 
Galbraith,  June  15, 1845;  Pateraon  v.  Murray,  Feb. 
1828,  6  8.  D.  478. 

Lord  Prtsiderii. — It  rather  appears  to  us  that  a  defender  mi 
appearing.  Is  a  party  against  whom  the  pursuer  Is  entitled  to 
judgment,  in  like  manner  as  if  no  other  parties  had  appeare<j- 
He  is  not  liable  for  the  expense  occarioned  by  the  others ;  but 
he  is  liaMe  as  if  there  bad  been  no  other  party  in  the  canpe. 

Lo'd  FuUerim — I  agree  with  your  Lordship.  Iseenoretsoo 
whatever  for  llmiUng  his  liability  to  one-Uiird. 

Loid  Cuninghame. — I  agree.  This  defender,  by  not  appear- 
ing, incunt  a  conjunct  and  sevcial  liability.  At  the  same  tin><- 
I  think  it  would  be  right  to  reserve  his  right  of  relief  agaioBt 
the  othi.T  defenders,  in  case  they  should  ultimately  be  faaad 
liable  for  any  part  of  the  expensn  decerned  for  agunst  bim. 

/<onf  /very. — I  am  of  the  same  opinion.  If  none  of  the 
defenden  bad  appeared,  there  would  have  been  a  decree  coi<- 
junctlyand  severally  agtUnst  all.  That  is  the  measure  of  liabi- 
lity incurred  by  each.  I  rather  incline  to  Lonl  Cuninghaoie'^ 
soggeetion,  of  inserting  a  reteivatlon  in  the  interlocutor. 

The  Lord  Ordinary  pronouDoed  the  fbllowtag  inter- 
locutor : — 

"  Finds,  In  conformity  with  the  opinions  of  the  Judges  of  Uk 
First  Division  of  the  Oourt,  that  the  pursuer,  iuaqneslio&wiib 
the  defender  Cameron,  is  enUtled  to  decree  for  the  ftall  amouu; 

of  his  taxed  accounts :  Suxtains  the  objection,  and  deoetii* 
agaioxt  the  defender  John  Cameron  for  payoicnt  of  the  sum  91' 
£11:2:5  sterling;  reserving  to  the  eoid  John  Caueion  t>^ 
Vlaiui  of  relief  against  the  other  defenders  in  the  event  ot' 
their  ultimately  being  found  liable  in  cxpensea." 

Lord  Ordinary,  Anderson.— Aet.yitM^Qi!^.  SaathUiil, 
S.&C.  Agent.— lUj  Gkrk.—{V.U.)  • 


IN  TUB  COURT  OF  SESSION',  Ac. 
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23(2  Ximmher  I3i2. 
Honn  OF  LoKm. 
Pvm  FtKRn,  Appellant,  v.  Qbobos  Febris, 

irnnent— Cnninier— Gunntrurlion — Proof — A  father  left  n 
trUl-utfkment.  by  which  he  apportioned  hit  eatnle,  after  the 
thfoe  of  a  epeeifled  time,  iit  a  partienlnr  wuy,  amony  hia 
MUren,  DifficuUie*  haoing  pretenled  thtme/oe*  tn  the  toorh- 
Uf  o/tke  trutt.  and  the  trutUeea  having  derlwd  tn  act,  it  ton* 
nptneJed  Ay  a  deed  of  agreement  executed  bn  the  whufe  of 
tkt  htBeficiariee,  and  bg  it  a  pariimlar  arrangement  for  dioi- 
wm  vat  Mettied.  After  ihte  agreewtent  had  been  acted  one 
•ftU  ien^ciariet  contended  that  he  wax  entitled  to  a  fomrlh 
ftrt  if  tke  rendae,  though  mo  tnek  pravieion  irot  apparent  on 
tie  fin  the  agreement.  Ciram*tmee»  in  mhieh.  andwitk 
rtfyreeet  t9  tie  tieed  of  agretmni  and  a  eormpendtnee,  tkt 
Hmm  ef  LartUt  (BtBrninK  lb*  jtHlgmeRl  of  ihe  Court  nf 
Shmm],  r^ptited  (Ac  ehim. 

.'taprf,  vol.  rxiii,  p.  498 — 3d  Deo.  1850;  and  it^ra, 
p.  52. 

Tht  pursuer  Peter  Ferrie  appealed,  pleading  that 
the  interloootor  of  3d  Dec.  18^0  (p.  nl2)  should  be  ro- 
Tersed— 1.  Because,  according  to  the  sound  construetion 
nf  the  deed  of  af;reemeot,  the  appellant  wa«  entitled  to 
oBe-fumtb  part  of  the  residue.  2.  Because  he  executed 
tlie  deed  of  agreement  only  on  condition  that  he  should 
be  placed  on  the  same  footing  with  lus  brothers  and 
axter,  and  have  an  equal  share  with  them  in  the  divi- 
tioD  of  the  residue,  in  Heu  of  the  annuity  provided  for 
luafayhia  father's  settlement,  (which  was  represented  as 
equi  to  a  fourth  part  when  he  ngned  the  deied  of  agree- 
ment) ;  and  this  condition  was  part  nf  the  iamily  ar- 
rangement, under  which  he  wan  entitled  to  one-fourth 
pni  of  the  reaidae.  3  Becanaa  the  condition  waa  sa- 
tisfietorily  proved  by  the  alterations  made  by  liim  on 
the  deed  before  execution,  by  the  letters  which  passed 
betmen  him  and  the  respondent,  and  Charles  Atherton 
and  the  tmstees,  and  by  the  other  documents,  iacts  and 
rireimistances.  4.  Because  the  re^ndent,  in  the  full 
knowledge  that  the  appellant  executed  the  deed  of  agree- 
ment, and  consented  to  the  residue  being  divided  in  the 
nunner  proposed,  only  on  the  above  stipulation  and  un- 
derstanding, took  the  benefit  of  the  arrangementj  and 
thereby  adopted  the  stipulation  and  underBtaOtUng. 

The  r^pondent  supported  the  interlocutor  on  Uie  fol- 
lowiog  grounds: — 1.  The  appellant  bad  no  right  to  a 
Axirth  ware  of  the  residue,  ather  under  the  deed  of  aet- 
tlenent  or  deed  of  agreement ;  and  he  was  only  entitled, 
nnder  these  deeds,  or  any  of  them,  to  an  annuity  of 
£125.  2.  As  the  respondent  never  agreed  to  account 
fur  a  fiinrth  ahwre  of  the  residue  in  lieu  of  the  appellant's 
annoity,  and  as  there  was  no  evidence  of  such  an  agree- 
ment, ^her  in  the  correspondence  or  otherwise,  the 
dsim  now  brought  forward  was  properly  rejected  by  the 
Court  below. 

Btlhet  Q.  C.  and  Andenon  Q.  C.  for  appellant— [The 
argument  turned  entirely  on  the  construction  of  the 
alterations  in  the  deed  of  agreement,  and  of  the  corre- 
fipondenoe,  and  no  oases  were  rated  at  the  bar.  The 
faQoving  were  referred  to  in  the  printed  case] : — When 
fiutily  arrangements  are  entered  into  by  way  of  compn>- 
■■i^snd  to  prevent  litigation,  the  Court  liberally 
intMrpret  and  carry  into  effect  any  reasonable  ora^e- 
Mrt  Stockley  v.  Stockley,  1  Yes.  A  Beam.  30 ;  West- 
hy«.  Weatby,  2  Drewry  &  Warren,  603;  Bellamy  v. 
WjHpl>a  Fhillip'a  Ch.  0.  425;  Stewart  v.  Stewart,  6 
SCOTTISH  JURIST. 


CI.  (&  Fin.  911.  The  eircumstanoes  here  amounted  to 
acquiescence  on  the  part  of  the  respondent ;  and  as  he 
claimed  the  benefit  of  the  deed,  while  he  rejected  the 
condition  on  which  the  appellant  conceded  that  benefit, 
the  Court  would  compel  the  reqmndent  to  implement 
the  condition — Hammersley  v.  Baron  de  B>1, 12  CI. 
Fin.  45. 

Sol.  Gen.  Kelly  and  B.  Andrewa  Q  0.,  for  respondent, 
were  not  called  oa. 

Lord  Chaneelior — My  Lordu,  the  fuels  of  thin  cane  appear  to 
me  no  clear,  that  I  am  prepared  at  once  to  innve  your  Lord- 
Bhipa  to  g^ve  ju(li;ment  upon  ttium.  AcL-ordin^  to  the  original 
settlement,  the  appellant  now  at  j-oiir  LorcJehipB'  bar  had  an 
annuity  of  £126  a  -year  for  bis  life,  charged  nptni  half  the  pro- 
perty. That  annuity,  thon^th  fcmnted  for  bfa  life,  was  to  be 
ivdeemable  upon  a  capital  of  £2600. — which  drcumstanee  ex> 
plains  in  a  gr^at  measure  certain  expremons,  wUcb  luive  been 
very  mni.-lt  relied  ou,  in  different  parta  of  the  correspondenc*. 
It  wu  diflcovered  after  tlie  death  of  the  iiettler,  who  was  thm 
father  of  the  vutIoub  parties  in  tltia  RUit,  that  the  estate  waa  ao 
encumbered ,  that  nnlesi  they  eonld  rate  (annul  T)  the  settlement, 
as  they  called  it.  it  would  be  Imposdhle  even  to  pay  the  deltta. 
A  deed  was  accordingly  regularly  pi(>pared  in  Scotland,  Init 
withoat  any  prevfoiu  consultation  «ith  the  appellant  or  Mr. 
AthertoD.  they  I>otb  bein;i  in  America,  and  t>otb  Iwing  inte- 
rested in  iliin  property,  and  that  deed  did  beyond  all  quentlon, 
though  it  effected  the  purpose  for  which  it  waspreparud,  (that 
Is  it  enabled  a  sale  of  thu  estate  to  be  mude).  In  no  reappct 
whatevernltered  the  rights  of  the  particaaa  they  existed  nnder 
the  fathei's  settlement,  independently  of  tlie  bdllty  Inteoded 
to  be  given  for  aelllng  the  property. 

Now  that  arrangement  was  fur  the  tienefit  of  the  whole  of 
the  family.  It  wan  not  nimply  for  the  benefit  of  George  Fenie. 
It  was  as  much  for  the  l>enefit  cS  the  app<*Ilant  as  of  anybody 
else,  for  in  the  state  of  the  debts  witli  reference  to  the  value 
of  the  property,  it  did  not  appear  that  the  appellant  ever 
conld  have  bad  hia  annuity  if  the  property  had  not  been  aoM 
at  the  proper  time,  the  estate  realized,  the  debts  paid,  and  the 
residue  actually  oscfirtained,  and  in  hand  to  answer  his  an- 
nuity. The  deed,  there  can  be  no  doubt  whatever,  was  re- 
odved  in  America,  and  received  there  by  persons  competent  to 
deal  with  It.  Nobody  ever  understood  a  deed  better  than 
Hr.  Atherton,  and  the  appellant,  with  the  aaaistanoe  of  Mr. 
Atherton,  understood  this  deed.  Every  remark  Id  their  letteis, 
and  all  the  alterations  which  they  made,  prove  a  pwfiKt  know- 
ledge of  the  contents  and  object  of  tbe  deed. 

Hy  Lords,  ]t  appears  that  the  appellant  waa  niiginally  dis- 
contented with  his  father's  settlement.  He  would  have  reliev- 
ed himself  from  it  If  he  could  His  firtber,  it  appean,  framed 
the  settlement  in  tiie  way  in  which  be  meant  It  to  be  framed, 
giving  the  appellant  an  annuity  instead  of,  like  Us  other  chil- 
dren, a  portion  of  tlie  property  ;  i>ecanse,  as  the  letters  state, 
he  was  afraid  that  the  appellant's  litiKioiu  disposition  would 
lead  him  to  embiu-rass  tlie  property  of  his  other  children.  This, 
of  course,  was  a  aource  of  great  discontent  to  the  appellant,  and 
he  desired  not  to  aUde  by  the  settlement  If  ha  could  set  It  aride. 

When  this  deed  was  received  In  America,  it  is  quite  clear 
Ur.  Athertou  did  all  that  he  could,  and  he  tells  yon  that 
he  did  all  that  be  ooalii,  to  Induce  tlie  apjtellant  to  accept  and 
exeonte  the  deed  as  it  Htood-  In  tlie  result,  the  tnnsaction 
was  simply  this,  that  tht-y  altered  the  deedio  a  very  workman- 
like manner,  so  as  in  no  measure  to  bind  the  appellant  by  hfs 
father's  settlement  if  he  could  be  relieved  from  it,  but  to  leave 
it  au  Open  question,  if  be  conld  establish  his  right  to  a  fourth 
of  the  estate  instead  of  an  annuity.  There  is  not  a  word  npoo 
the  fiMM  at  the  deed  aa  now  altered,  which  any  lawyer  at 

J 'our  Lordnhipe'  bar  can  seriously  ai^e  would  give  tbe  appel- 
ant the  right  which  be  seeks.  I  can  state  to  your  Lord- 
ships without  the  slightest  hesitation,  that  the  alterations  In 
question.  thou;;h  they  might  tend  to  raaerre  the  right,  if  he 
bad  the  right,  of  claiming  one-fonrtli  Instead  of  the  annnity, 
in  no  respect  give  to  him  any  portion  of  tbe  property,  other 
than  that  to  which  he  waa  entitl<Kl  bebre  tbe  exacutiou  of  the 
deed.  That  was  the  real  nature  of  the  tmntaction.  Ur. 
Atherton  meant  that  it  ahonld  bo  so ;  there  is  no  donbt  ahoat 
it.  The  appelhuit  was  forced  to  come  to  the  ooudnsion  that 
It  should  be  so,  but  with  this  peculiar  re«-rva|i^C^I<@* 
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I  am  now  come  to  tbiit  Mttwtion  (m  he  >aw  pvifectly),  that  If 
1  send  back  this  deed,  the  proper^  wnnot  be  aold,  ud  vay 
OWD  annuity  will  be  tn  peril.  He  had  £2600  of  bis  own  de- 
pendant upon  it  Wlint  claim  bad  he,  I  \tef  to  know,  to  have 
.the  terms  of  hie  fatlier'e  Kttlement  altered  lu  any  way  wbat- 
eTer  T  Becollect  thiit  there  muKt  be  some  motive  — there  mtut 
be  somn  consideratioD  moTing — there  mant  be  some  grunnd 
upon  which  the  claim  miut  be  founded.  There  is  apparently 
no  ground  whatever,  except  that  he  was  dixcontented  with 
Ibe  wftjr  In  which  his  bther  has  dealt  with  the  property 

Ur.  Athertfm  seems  to  have  managed  the  matter  in  this 
way.   He  s^d  to  the  appellunt,  "  Let  us  be  content ;  it  is 
.  io  oar  eommon  Interest  that  you  should  write  me  a  letter  in 
wliich  yon  shall  state  that  our  understanding'  or  jour  nnder- 
Btanding  is,  that  ycu  are  to  have  one-fourth  cf  the  property 
and  leave  me  td  negotiate  it; — but  kiKp  that  ^uiet — do  not 
.seed  that  hack  with  the  deed,  for,  !f  jqh  da,  limy       boi  nc- 
cept  the  deed,  and  thun  tin:  prnjiinitj-  wjll  uqt  W  sold  ;^tlH'rr/- 
.  for«,  let  us  have  two  L3lkr^^<  ~  r,f  1i-tt«TB— let  us  tvrilc  ci.>iu;ii^ti 
,  busiaeSB  letters  \fith  tht.'  dvfl,  ayijimviM);  of  the  dt'>:d,  anti  not 
K-ttiDg  np  any  audi  clnini,  and         ljt.lMiul  llie  liucks  of  the 
other  parties,  you  wnte  to  rae  a  tetter  netting  out  your  untler- 
.standing do  not  put  it  oi  a  matter  of  right,  but  h  a  nattpr 
.of  clfdni---thrDV  voaitwlF  upon  thi-  pood  feelings  of  tlie  other 
parUes,  and  theii^jv  ■]94'bye  va  niU  try  to  work  out  (or  you, 
in  eonseqaence  of  the  connection  with  them,  and  in  con< 
seqence  of  yonr  having  executed  this  deed,  that  relief  which 
we  could  not  give  to  you  or  claim  for  you.  by  this  deed,  with- 
out emlangering  the  whole  transaction," 

Hy  L<»ds,  the  case  admits  not  of  a  particle  of  doabt.  We 
have  only  lo  read  the  letters,  Ko  man  who  is  competent  to 
read,  could  read  these  letters  without  seeing  the  difference  of 
tone,  and  the  difference  of  intention  between  them.  Take  the 
letter,  for  example,  upon  which  the  wliole  is  originally  founded — 
the  letter  of  the  appellfint  to  Charles  Atherton,  written  of  coarse 
.  by  the  one  to  the  othtrin  the  same  mom,  and  concocted  between 
them.  They  are  both  sitting  at  a  table.  One  writes  it,  the 
other  prolnbly  dictates  it,  and  then  tikes  it  up.  This  is  what  is 
to  bind  the  parties : — "Before  executing  the  deed  of  agreement 
which  has  been  tent  us  from  Scotland  relstive  to  my  deceased 
father's  estate,  it  is  proper  to  state,  that  I  havcrt^en  induced  to 
do  BO  on  the  express  understanding,  that  as  the  trust-deed  is 
thereby  annulled,  Oeorge  will  award  to  nie,  on  the  allocation  of 
the  property,  the  fourth  shore  of  my  father's  estate."  How,  what 
he  understuids — not  from  that  deed,  because  the  deed  left  the  , 
tiling  as  it  stood  onder  tlia  settlement — tmt  what  he  onder- 
.  stands  is  this,  he  hopes  and  believes  that  Oeorge  his  brother 
will  award  Uiis  to  him,  and  that  without  any  oommunication 
with  George : — **  It  being  clear,  fVom  the  terms  of  the  deed  of 
settlement,  and  all  of  us  being  conscioaB  my  father  would  have 
done  so  were  he  now  alive,  and  entering  into  the  arrangement 
now  made — the  eaUmated  proportioo  speciScally  bequeathed  to 
HM  by  the  trust-deed,  having  been  mode  solely  fbr  the  purpose 
of  excluding  me  fnm  the  maaagemnit  of  the  trust,  in  the 
event  of  its  Iwing  continued — George  is  therefore  bound," — hf 
what  ?  by  the  deed  ?  by  the  contract  f— "  George  is  therefore 
bound  in  honour,  at  least  if  he  considers  me  as  his  lawful  bro- 
ther, to  mete  to  me  this  justice.  Were  I,  before  executing  tliia 
deed  of  agreement,  to  make  a  legal  question  of  it,  I  woold 
be  entitled  to  succeed ;  for  It  is  well  known,  that  In  all  ques- 
tions rdative  to  testsments,  unlike  all  others,  the  neaolnff  and 
intention  of  the  testator  is  invariably  given  eflbct  to,  and  not 
the  literal  meaning  and  construction  of  the  words  themselves. 
I  have  partially  altered  the  deed  of  agreement  to  .  the  above 
effeiA,  but  cannot,  without  spoiling  the  deed,  do  so  fhlly  ;  and 
as  then  is  no  time  to  communicate,  I  am  under  the  necessity 
of  leaving  the  matter  as  it  la  hi  your  hands  as  mediator,  to  get 
this  amiigeiiient  effected  between  George  ud  myself."  That 
la  to  sa^,  if  Z  chose  to  go  to  law,  I  could  establish  my  right  to 
"""'^J'*  one-fourth  of  the  property  instead 
\i:Or  tnouAitfr^lut  it  does  not  suit  me  to  do  so:  I  have  made 
pointiug  to  what  I  wish,  thon^  I  have 
i,  but  I  trust  George  win  award  it,  and  I 
/  of  leaving  Uie  matter  as  it  b  in  your 
Jiiariss  Atherton's)  as  mediator,  to  bring 
»L  But  let  US  pass  for  a  moofent  to  other 
itritten  at  the  very  time  that  tiie  deed  was 
worth  while  troubling  your  Lordships  with 
thsy  have  been  already  read ;  but  we  have 
^  ^  .  f .  .,_>peUaat  to  PertdN  and  Oanvbel^  who  were 


the  solicitors,  and  a  joint  letter  fkwn  the  appellant  aitd  Athrr- 
ton  to  the  tnutees  of  the  settlement, — those  two  klttrs  being 
perfectly  conclusive  upon  this  question,  that  tlie  deed  ««s  exe- 
cuted as  altered, — was  executed  and  accepted  in  the  terms  io 
which  it  was  originally  transmitted  to  America.  No  claim  is 
set  forth  in  either  of  those  letters  to  one-fourth  of  the  estate 
instead  of  to  an  annuity.  Ko  right  is  set  up — no  hint  is  given — 
that  the  appellant  is  entitled  to  anything  except  the  annuity, 
hut  the  deed  is  executed,<.-lt  being  perfectly  deer  that  these 
parties  meant,  while  they  reserved  this  riglit,  to  endeavo[or  by 
way  of  mediation  to  prevail  upon  George  to  enter  into  this 
arrangement,  and  they  took  care,  therefure,  to  send  the  deed 
with  such  letters  from  them  both  lo  different  parties,  as  dioUd 
enable  and  induce  those  parties  to  act  upon  the  deed  pre^sdy 
as  It  stood  hi  point  of  law. 

With  respect  to  the  letters  whkh  passed  betweeii  Vi-  ChatiM 
Athertdiri  and  the  re*pondent,  I  cannot  call  them  a  cdnetfinD- 
deuce,  hecaose  the  letters  vere  all  on  one  side.  Tour  Lord- 
ships will  And  from  the  examlDattoa  of  Ur.  Atherton,  that  this 
gentleman  having  been  examined  in  regard  to  the  letters  he  had 
written  and  the  answers  be  had  received,  is  ouder  the  necessity 
of  staUng  tliat  be  never  received  any  answer  at  all.  He  aays 
be  haa  no  lettm  on  the  snlyect-matter  of  the  appellaii't's  letter 
of  the  S8th  April ;  and  he  says,  **I  kiiow  tliis  becatt^  having 
been  very  anxious  to  receive  an  answer  to  my  letter  oi  13tfa  Vlkf 
\B45, 1  never  ffi>t  any  so  far  as  regarded  the  business  put  ia\i» 
my  hands  by  Peter  Ferrie's  letter  of  28th  of  April."  That  is 
the  letter  to  which  I  have  called  your  Lordships'  attention. 
Then  the  next  question  to  Ur.  Atherton  is,  "  Did  you  ever  re- 
opive  from  the  defender  George  Ferrie  any  letter  in  niference  lo 
the  pursner's  said  letterof  the  SSth  April  1845,  on  the  proposal 
therein  contained  T  Depones  negative."  Then  they  say,  "Being 
shewn  the  letters  written  by  you  to  the  deftnder,you  are  request- 
ed to  state,  whether,  in  answer  to  these  letters  or  otherwise.yoa 
ever  received  from  the  defender  George  Ferrie  any  letter  or  other 
written  communication  consenting  ur  agreeing  to  allow  thenar- 
suer  one-fourth  sliare  of  his  fother's  succession,  and  if  so,  pndQce 
the  same."  'The  snswer  is,  "  I  did  not  lecdve  and  ouuld  not 
get  an;  answer  from  George  Ferrie,  either  written  or  verbal,  to 
any  of  the  letters  referred  to."  Wliat  dote  it  amount  to,  there- 
fore T  That  the  mediation  was  undertaken  and  failed — that  Hr. 
Atherton,  who  was  to  act  as  the  agent  or  friend  of  the  Appelhint, 
was  never  able  to  extract  fhnn  the  respondent  a  aiiigh-  syllable 
In  reference  to  the  chum  made  upon  him,  or  the  wiali  that  was 
expressed  to  him. 

Then  comes  the  correspondence  between  the  sppellaat  Um- 
self  and  tfae  respondent.  Tliat  certainly  does  nut  in  any  moa- 
ner aasiat  the  sppelUnt's  case.  In  the  letter  of  the  appt  lUnt  to 
his  brother  of  the  27th  of  June  1845,  he  winds  up  in  ibis  way : 
After  telling  hia  brother  that  he  wished  to  be  dealt  witii  ot>  an 
equal  fooling  witli  the  other  children,  aiKl  so  on,  he  sayii  thtp— 
"  At  first  it  appeared  to  me,  that  though  the  provisiun  made  me 
by  tlie  deed,  might  at  ita  date  have  been  equivalent  lo  a  loorth 
part,  ftom  Uie  great  rise  of  the  property  since  theu.  it  «  ouM  not 
be  BO  now.  It  therefore  became  a  fair  subject  for  treaty  btr- 
twcen  us  before  I  agreed  to  any  alteration  for  your  beneflt.  aul 
probably  to  my  serious  injury,  that  a  new  opportiuument  abouU 
uke  place.  It  would  however  appear  from  Peebles  and  Camp- 
bell's communications  to  me,  that  my  provision  will  be  equiva- 
lent to  a  fourth  share— if  so^  or  even  if  It  be  at  all  near  the  mark. 
I  have  nothing  to  say,  and  would  not  think  vt  dlsturUog  tim 
matter  as  it  dow  stands."  Is  that  a  chUm  ?  It  appears  tbu.iu 
the  letter  be  wrote  to  the  respondent,  he  particularlypreesed  upon 
tlie  respondent  to  cany  out  by  agreement  the  arrangement  whirh 
was  referred  to  in  that  very  letter,  to  which  be  never  got  any 
answer.  No  agreement  therefore  was  ever  com*  to;  and  hen 
tfae  appellant  himself  tells  yon.  that  it  beiog  represented  ihs 
attomies  that  his  aoooity  was  about  equal  to  one-fourih  sbsre, 
if  that  were  so,  he  did  not  desire  to  disturb  the  arraiiguuwiil. 
But  if  lie  does  not  diaturb  the  arrangement,  bow  does  it  staixir 
If  the  arrangement  is  carried  out  according  to  the  manatf  in 
which  he  himself  woold  have  determined  it,  he  ia  entitled  toty. 
under  that  arrangement,  to  his  annuity,  and  not  to  the  priaapsl 
sum.  And  ev«i  up  to  the  last  nuHnent  of  the  oonespuiidHMe, 
he  does  not  deure  to  disturb  that  armngement  unleas  It  diMU 
turn  out  to  be  to  bis  advantage  to  do  so.  He  hMs  no  deshtf  fe> 
disturb  that  contract,  which  is  definite  in  ita  terms*  wUvkhe 
would  have  executed,  but  he  desires  it  to  remain  in ' 
see  whether  the  value  of  the  property  would  muke  ll 
wiiile  to  advAnoe  this  demand  or  not.   The  answer  to 
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WUT0.  II  is  cont^Qod  in  a  letter  vbich  no  man  with  a  cou- 
tnctt^this  sort  before  blm  ought  to  haTO  written.  It  reflects 
(treat  discredit  upon  the  respondent ;  but  here,  my  Lords,  we  are 
not  upon  the  conduct  of  the  parties,  but  upon  a  question  of  law. 
Itis{ierfectly  dear,  and  does  not  admit  of  the  shadow  of  a  doubt, 
^t  the  deed  gites  no  such  interest  to  the  appellant  as  tliat 
vlueh  he  claims,  and  there  is  nothing  ia  the  correspondence 
upon  which  be  could  foood  snch  a  claim.  The  case  would  have 
beeo  Tery  difficult,  and  would  hare  introdttced  questions  of  great 
nicctr  in  point  of  law,  as  to  what  might  have  been  the  e^t  of 
ladi  s  correspondence  if  it  had  taken  a  different  turn;  but,  as  it 
li,  there  is  not  before  us  a  single  word  which  binds  the  respon- 
deot.  I  am  clearly  of  q)inion,  therefore,  however  we  may  dis- 
wffKte  of  some  part  ofthe  conduct  of  the  respondent,  that  this 
■ffBdiMbt  to  be  dfamiased,  and  I  think  with  coats. 

LansiWs.— Ujr  Lords,  I  agree  in  the  opinion  wluch  has 
bveu  jinwouiiced  by  the  Lord  Chancellor.  It  appears  to  me, 
upon  the  most  careful  examination  of  the  letters,  attending 

Kncnlarly,  as  I  have  done,  to  the  reasoning  of  the  learned 
ges  whose  opinions  I  cannot  adopt,  and  weighing  that  rea* 
loning  with  all  ttie  caution  which  I  should  erer  be  disposed 
toexmjise  in  forming  an  oinnion  contrary  to  tint  entertained 
by  ndk  learned  persons,  that  X  cannot  agree  In  their  conda- 
fion ;  bat  I  think  the  arguments  wtdch  are  urged,  and  the  fhcts 
vhieh  ire  referred  to  by  the  four  Jodges  who  differed  with 
those  learned  persons,  are  more  applicable  to  the  case,  and  are 
Gooclnsive  against  the  claim  made  on  the  part  of  Uie  ^pellant 
My  Lords,  the  situation  of  these  parties  has  beoi  correctly 
deiciibedliy  my  Lord  Chancer,  A  geDtleman  who  appears  to 
htre  been  a  builder,  aod  to  hare  engaged  in  reiy  extendre 
bulling  speculations,  leaves  a  very  large  property,  which  be 
inugined  woold  impcore  in  yolue  at  some  future  time,  and  he 
eiurge*  that  property  with  very  heavy  encumbrances.  Among 
otiier  encumbrances  is  that  in  favour  of  the  appellant,  his  wife 
snd  «hildrea ;  but  whether  that  would  ever  be  fruitful  and  yield 
isy  edvaatage,  depends  entirely  upon  what  should  be  realized 
hj  th»  sale  of  the  testator's  property.  His  settlement  is  made 
ml837;  lie  lives  several years  uTterwards  t  and  when  he  dieis,  it 
li  found  ihat  the  property  at  that  time  has  reached  its  maxi- 
mum value — that  there  Is  no  probability  that  delay  will  add  to 
the  price  which  can  be  obtained  for  it,  and  great  doubt  is  enter- 
tNiud  whether,  even  if  sold  at  that  time,  it  would  realise  enough 
to  diichatge  tiie  encumbrances  upon  it,  including  the  debts 
wUch  WOT  dia^eabto  upon  the  property,  aod  also  satisfy  those 
d^Bis  which  he  bad  given  to  his  family. 

All  the  parties  were  therefore  interested  in  making  some  ar- 
tungeinent  different  from  that  which  his  deed  of  settlement 
prescribed  ;  and  accordingly  there  is  a  sH^estion  made,  not  for 
tbe  benefit  of  George  or  of  Peter,  or  any  other  particuUr  indi- 
tfdual,  but  of  the  whole  family  ocHubined.  They  took  the  ad- 
vice of  those  wlM  were  suppowd  to  possess' the  best  means  of 
Jodgment  on  the  snlgect,  who  thought  that  delay  would  ruin 
the  csute,  and  deprive  the  parties  of  any  ft'uits  under  tlie  will, 
sod  that,  therefore,  scMue  new  arrangem^t  should  be  made.  Eacli 
puty  wuuld  of  course  gain  some  advantage,  according  to  the 
utnest  which  he  took  under  tbe  father's  will ;  but  the  proposition 
did  Bdt  emanate  at  all  from  any  desire  to  benefit  George  beyond 
m  tfest  of  tbe  bmlly.  On  the  contrary,  it  appears  that  there 
was  a  view  to  benefit  all  the  fiunily  equally,  according  to  the 
tttem  of  their  iDtereet. 

&  deed  was  accordingly  |mpared  under  the  advice  of  a  gen- 
Vrnm  whom  the  testator  bimselt  appears  to  have  referred  to, 
nd  uider  whose  advice  he  desired  his  trustees  to  act.  That 
dwanirttay  been  prepared,  was  sent,  not  to  two  ignorant  and 
uMMeajMnont,  but  to  a  gentleman  who  had  been  a  writer 
u  Qlisgow  fbr  some  tim^  and  a  gentieman  who,  it  is  said,  was 
•u  engieeer,  both  of  them  undoubtedly  being  in  a  respectable 
pDsltioD  of  life— both  persons  of  intelligence  and  experience-  The 
desA  Is  ient  t»  them.   That  deed  is  returned  executed  with  a 
wufai  letter,  which  letter,  tt  will  be  observed,  is  signed  by  tbe 
■VP^t  ftnd  Mr.  Atherton.  That  letter  Is  a  formal  document 
*MA  mi^t  have  been  expected,  if  tbe  deed  bad  been  executed 
Unr  tay  eohdition,  or  if  anything  remi^ned  to  be  acquiesced 
hi  M  the  part  of  those  in  Scotland  before  they  were  at  liberty 
^        eicpressly  to  state  it.   It  appears  that  at 
.y^**      cnteeution,  however,  tbere  was  another  document 
gy^fana  of  a  letier  from  the  appellant  to  Mr.  Atherton. 
Wttet  was  intended  to  be  forwarded  to  Scotland,  one 
^  understand  why  that  was  not  done,  bat  it 
MMEwttidnaek  It  was  the  most  natural  thidg  hi  tbe  world 


tiiat  it  should  have  bera  dbne,  and  one  cannot  anderstand  why 

that  letter  should  have  been  kept  In  America,  wh«i  it  was  in- 
temled  to  be  submitted,  or  professed  to  be  submitted,  to  those 
in  Scotland  for  their  acquiescence. 

My  Lords,  what  was  tbe  nature  of  the  document  which  was 
sent  to  England  with  the  deed  so  executed  1  After  some  ottier 
matters,  with  which  it  is  not  material  to  trouble  your  Lordships, 
the  document  prooeeds  to  etate,  that  these  gentiemen,  in  accord- 
ance with  their  own  private  judgment,  and  in  concurrence  with 
the  advice  which  has  been  given  witii  regard  to  the  interests  of 
the  estate  and  of  tiieir  duty,  "  concur  In  the  proposed  deed  of 
agreement,  aod  have  signed  the  same  accordingly,"  Ac  —(reads 
the  joint  letter).  That  is  the  whole  substance  of  the  document 
written  by  the  appellant  and  by  Mr.  Atherton  to  fie  sent  forward 
with  the  deed. 

Now,  that  is  tiw  docament  wVbA  should  have  contained  a 

statement  of  any  conditions  upon  which  this  deed  had  been 
signed.  What  was  more  calculated  to  mislead,  than  to  send 
forward  the  deed  with  a  document  making  observations  oti 
alterations  which  are  altogether  beside  what  is  now  suggested  to 
have  been  the  principal  object  of  the  alterations.  Any  persons 
rec^Ting  the  document  would  read  tbe  corrections  with  reference 
to  that  docament,  and  would  cunstnte  them  as  effecting  those 
objects,  and  those  only,  to  which  their  attention  was  particularly 
called  by  the  document.  But  to  send  this  letter,  and  to  keep 
back  in  America  a  document  containing  any  spedat  conditions 
for  the  execution  ol  the  deed  a  lawyer,  atrikei  me,  I  own,  ti 
extraordinary. 

Bfy  Lord  Cluneellor,  in  the  course  of  the  argnment,  pat  to 
tbe  bar  this  question,  What  is  your  ease  T  Is  your  case,  that, 
by  the  alterations  in  the  deed,  a  contract  was  created,  changing 
the  nature  of  the  appellant's  interest ;  or  do  you  say,  that,  in- 
dependenUy  of  the  deed,  such  a  contract  arises  out  of  the  cor- 
respondence f  An  answer  was  given,  which  it  is  rather  difficult, 
I  thin^  righUy  to  apply.  The  Teamed  counsel,  feeling  the  diffl- 
cidty  of  the  question,  and  how  much  the  case  must  saflbr  liiy 
entering  Into  the  inquiry,  how  the  party  proposes  to  make  otlt 
his  case,  whether  by  the  deed  or  by  the  correspondence,  answers, 
that  it  is  by  both.  Well,  but  a  lawyer  would  hardlv  think  of 
explaining  ({deed  by  writing  a  letter.  That  is  not  the  mode  of 
doing  it.  But,  in  truth,  giving  counsel  the  benefit  of  that,  tak- 
ing either  the  deed  by  itself,  or  the  correspondence  by  itself,  or 
uniting  them,  tbe  case  equally  foils  on  the  part  of  the  a|^- 
lant.  I  cannot  discover  one  word  in  the  deed  which  leads  oie 
to  suppose,  that  those  who  executed  it  had  contemplated  or 
intended  that  a  lif^  interest  only  in  an  annuity  was  to  be  changed 
for  an  interest  in  the  capital  sum  at  the  expense  of  one  of  the 
other  parties  to  the  deed ;  because  the  fact  of  there  being  at 
that  thne  no  children,  as  tbere  are  none  now,  might  easily  lead 
Mr.  George  Eerrie  to  expect  that  he  would  become  entiued  tu 
the  capital  snm  of  that  property  which  formed  the  secari^  of 
the  annuity  in  the  event  of  the  appelant  dying  without  children. 
So  important  an  alteration  therefore  as  that,  one  cannot  bat 
think  a  lawyer  would  have  felt  it  necessary  to  have  made  in 
terms  much  mure  express — at  all  events,  be  would  have  made 
it  in  terms  perfectiy  consistent  with  tbe  continuance  of  his  in- 
terest as  tt  then  stood.  A  gentlemao  so  altering  tlie  deed  with 
the  particular  view  to  change  tbe  nature  and  tbie  extent  of  hit 
interest,  but  leaving  the  deed  consistent  with  the  preservation 
of  the  interest  in  its  then  condition,  must  be  indeed  a  very  aa- 
sfcilful  person.  But  I  own  it  does  strike  me,  that  aUhou^  there 
has  been  an  absence  of  candour  and  honourable  feeling  in  this 
case,  that  absence  is  aa  mnch  to  be  complained  of  on  tbe  one 
side  as  the  other.  Nay,  it  is  more  apparent  on  the  part  of  tbe 
appellant  than  of  tlie  respondent 

Your  Lordships  will  recollect,  that  tbe  respondent  wrote  back 
in  answer  to  the  appellant's  letter — "  1  decline  to  enter  into  a 
detail  of  your  fktliers  will."  And  observe  what  it  was  that  eli- 
cited that  remark :  It  was  a  statement  as  to  tiieir  father's  sup- 

gised  wish  and  intention  in  framing  thd'  Bet^nien't,-^ie 
ther  having  said  that  he  gave  the  son  a  life  intent  oqbr  lo 
the  annuity,  but  that  he  meant  at  the  saiAa  fime'to'  ol^  hllrn 
in  as  good  •  situation  as  tbe  rest  of  his  cbild!i«n  ''fM  hod  an 
interest  in  the  capital  of  tbe  estate  or  caidttit  sut^,  apewer 
to  a  remark  to  that  effect,  and  to  the  suggestion,  that' tlie  f'>t1ier, 
i£  then  alive,  and  making  a  will,  would  hdye..int^nced  sti|)ii- 
latioos  into  it  of  a  tbtally  different  import^  ind^'tiwre  'acJyaiUA- 
geous  to  the  appellant,  ai^  that,  therefore,  the  reiixnideiitlnoulil 
ve  effect  to  what  is  supposed  would  have  been  the  Tntb|r'a 
teoUons  and  wishes  tbi  '•'POB^glt^Nffn^t^f^l'O^r^ 
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Into  tnj  detail  of  my  fatlier*s  will ;" — am]  this  when,  according 
to  the  evidence  of  Mr.  Atberton,  tliey  are  writing  repeatedlj 
for  an  expreiB  assent  and  acqtiiuscence. 

It  appears  to  me,  thiit,  tnkinK  tl)c  whole  correspondence  tO< 
fiether,  the  parties  stood  in  this  position— Tbe  respondent  wu 
RiixioQS  not  to  commit  himself  by  any  acqaiescence  in  the  pro- 
posal made.  Tlie  appellant  thouftht  that,  by  his  communica- 
tion with  Mr.  Atherton,  and  the  paper  which  was  kept  ia 
America,  lie  had  laid  the  foandation  of  a  claim,  wliicli,  if  it 
should  be  bis  interest  at  a  future  time  to  do  so.  he  could  brin^ 
forwtnl  and  advance.  But  at  the  same  time  he  would  not  g^ve 
it  tbeahape  of  a  demand,  wliich  mit^ht  stand  in  tlie  way  of  carry- 
ins  into  effect  the  propojed  arrangement  In  substitution  of  the 
will,  for  fear  his  interest  might  be  damaged  with  regard  to  the 
annnity,  in  ronseqaence  of  the  estate  not  being  sold,  but  being 
managed  under  the  terms  of  tite  deed  of  settlement,  wliich  would 
lead  to  a  pontponement  of  the  sale  for  19  years,  and  give  rise  to 
theprolMble  loss  of  so  much  as  would  render  bis  annuity  nnpro- 
iloctive.  I  think,  therefore,  both  parties  hare  been  deBcient  in 
candour  in  thrir  conduct  towuds'eaoh  other.  I  repoat,loolcingat 
thedced,  lean  discover  nothing  warrantingany.changeof  interest. 
Looking  at  the  correspondence,  1  perceive,  undoubtedly,  that 
gradually  the  claim  and  pretensions  of  the  appellant  advance, 
and  that  the  allegation  witbrespect  to  stipulations  and  conditions 
at  the  time  of  the  ezecation,  as  if  the  deed  were  to  be  regHnJed 
only  at IriDdlng  in  case  oertidn  condlUoni  were  eom|riied  wlUi, 
Is  pot  more  strongly  forward.  T  say  I  observe  that  such  a  claim 
advances  very  madi  after  the  object  has  been  attained  by  the 
tale  of  the  estate,  and  a  considerable  portion  of  tbe  property  rea- 
lized :  but  I  cannot  imagine  that  there  is  any  good  foandation 
for  the  argnment.  that,  at  the  time  tbe  deed  was  executed,  this 
was  in  truth  made  a  coodiUon.  Eor  wliat  do  I  fiod  f  Tiny  are 
eonstanUy.  ai  they  say,  writing  tax  m  tcqulesceoce.  If  It  was 
In  tbe  deed,  the  deed  itaelfwouldbeaproof  of  theaeqaietceDce. 
There  required  nothing  else.  But  besides,  that  while  tliey  are 
complaining  that  they  can  get  no  uiawer,  in  effect,  nay  in  terms. 
Mr.  Atherton  writes,  '  If  you  acquiesce,  as  I  hope  you  will,  aod 
recommend  yon  to  do,  let  Messrs.  Peebles  and  Campbell  pre- 

Sire  an  mreement  and  send  it  out.'  And  this  is  not  answered. 
0  such  agreement  is  prepared.  Another  letter  sfyn,  *  If  things 
turn  out  so*and-ia  I  do  not  wish  to  alter  it  from  tbe  way  in 
which  it  now  standi.*  How  did  it.  then  stand  ?  If  it  stood  aa  is 
now  protended,  that  observation  would  have  had  no  place ;  but 
the  whole  correspondence  shews  that  it  was  never  aoderstood 
that  the  respondent  haJ  expressed  any  acquiescence  in  the  altera- 
tions, except  so  far  as  receiving  the  deed,  and  acting  upon  it, 
went  But  receiving  the  deed  As  he  did,  thatdeed  did  not  import 
any  such  alteration,  and  nothing  was  sent  with  the  deed  which 
CDold  prevent  tlw  parties  duly  executing  the  trost,  or  powen 
I  should  rather  say.  given  by  the  deed. 

It  appears  to  me,  therefore,  that  tbe  deed  itself  Is  inconsistent 
with  ttie  claim  now  set  up  on  the  part  of  the  appellant  The 
Appellant  has  utterly  failed  in  shewing  tliat  any  amendments 
which  were  at  any  time  made,  were  acquiesced  in  by  the  ra- 
■pondent  in  favour  of  ttie  claim  whioh  is  now  set  up ;  aod  the  re- 
petition  io  liis  letter,  that  there  were  i»nditioiis  and  stlpoiations 
At  that  time,  is  utterly  Inconsistent  with  anycondition  or  stipula- 
tion by  which  it  was  intended  that  the  other  parties  to  the  deed 
should  be  iMund.  When  I  look  at  the  document  which  was  sent 
with  the  deed  signed  by  both  parties,  and  which  is  a  document 

Earporting  to  explain  why  and  how,  and  to  what  extent,  they 
ad  made  alterations,  that  document  is  entirety  silettt  on  the 
■abject ;  and  I  cannot  therefore  g^ve  any  effiHt  to  Uiat  private 
document,  whlcb  tbe  pwtiea  framed  as  between  tbemaelves,  and 
which  appears  to  me  to  be  open  to  very  many  leraarka.  And 
it  is  remarktble  that  Hr.  Atherton  writes,  and  that  in  many 
instances,  that  the  deed  hnd  been  altered  In  the  way  in  whicji 
they  thought  necessary.  I  Bad  tbe  way  which  they  thought 
necessary,  In  the  document  to  which  I  have  before  lefernd, 
whioh  is  A  ducnment  calling  for  moch  nmreattcDttoa  and  respeet 
than  many  of  tbe  othera  whhdi  are  to  be  foond  io  this  ease. 

I  repeat,  therefore,  that  after  luving  attended  to  all  the  arga- 
nents  which  have  been  urged  at  the  bar,  fortified  as  they  are  by 
the  eeneurrenoe  of  three  very  learned  Jodgea,  I  still  think  that 
the  four  Judges  who  differed  from  them,  bare  taken  the  more 
ccnrreet  view  of  tlie  case,  atwi  that  the  motioQ  which  has  been 
made  by  the  Lord  GhAoeellor,  Uiat  yosr  Lordth^  alumld  dU> 
mlu  tMa  AKMd,  Ia  a  motion  to  which  it  would  bo  Advisiriile 
jwar  Lordthipa  to  •giee. 
J&.  Jiirfn-aofi^hqperouI«BibU|H»iUMtchtttheaoita 


of  this  appeal.  Toar  Lordships  see  tliat  three  of  tbe  JudgM 
were  in  our  favour ;  there  was  the  narroweet  poseibie  majiartj 

agninflt  us. 

Lord  Chancellor.  —On  what  ground  those  learned  Jo^ea  was 
In  yoor  iavoor,  I  cannot  conceive. 

Interhcvtor  affirmed  with  costs. 

Second  Division  — ^ThomA»  Deans,  AppeUanft  SttliHttr  — 
T.  W.  Webeter,  Re^ndenU  SoUdtor^Q\).V .) 


26tA  Naventber  1852. 
House  or  Lobds. 

Fbixb  FsBBis^  App^n^t  v.  Geobob  Fcuib  aad 
FiEBii^s'ntomBBs,  Aespondento. 

Heritable  and  Moveable — Settlement— Construction  —  Tnn- 
Settlement — A  lettator,  the  father  of  four  ehilJrei*,  A,  B, 
C  and  D,  died  leaving/  a  trutt-deed,  whereliy  A«  proridti, 
that,  if  po*»ible,  no  part  of  his  heritable  proptrtjf  akomJdh 
told  until  the  eldest  of  his  grandehildrem,  if  aiijr,  should  aOsk 
2\,  or  if  none,  till  the  expiration  ^f  19  j/ears  ^UrtA^  tUteif 
hit  settlement — that,  on  the  expiry  of  thai  pariadt  tJta  trm- 
teee  should  divide  and  pap,  and  denude  tkemiaha*  ajf  the  n» 
due  in  favour  of  his  childrtu  or  their  tueeessars,  m  tite  petfw 
tim  tf  ttto-fburtks  to  A,  one-fourth  to  B,  mud  iha  rmmimm^ 
to  D,or  their  wuceanort  n^>ectivefy—4md  Ihmt,  im  cam  of  tin 
dtorast  mf  aufi  e^  Ats  futagtr  lAimeu  leilhout  jstier,  tka  than 
af  tha  ftftt  dteaaier  iharnU  belong  to  A  and  hit  i'mww.  7h 
trustees  hatting  declined  to  accept,  the  children  of  tkv  frwrfv 
entered  into  an  affreemeut,  bt/  which  it  vat  provided.  rAk^  nort 
of  the  property  thould  he  told  immediately — that  the  root  small 
be  held  in  trust  by  them  for  the  purponei  of  their  father' o  Mtlk- 
ment.  as  modified  by  the  agreement,  wilh  ponder  to  a  majorij 
to  sell  the  remaining  properly,  even  within  19  Jfrari  from  tU 
date  of  the  tettlement — and  that,  immediately  after  tha  expirj 
1^  the  19  yean,  the  whole  thaidd  be  sold,  aud  the  procerdt 
dividtd  IK  termt  of  the  tettteount.  B  died,  leaving  a  trutl- 
deed  executed  on  deathbed,  when  (there  being  no  gra»dokildra) 
B's  sAare  was  claimed  by  hit  tnuteet,  andliheuiite  by  A  eod 
C—A  claiming  it  as  in  terms  of  the  father's  tettlememt^  and  C 
as  B't  heir-at-law.  I.  U«ld,  (MlSnning  the  judgment  of  tbt 
Court  of  Seosion),  that  whether  the  right  af  A,  B,  C  entd  Jk 
under  the  leltlement  of  ihe  father,  was  heritable  or  moveable,  fie 
deed  of  agreement  wai  the  regulating  inttrumemt  for  dtcidiuf 
the  mtture  of  the  right — that,  on  a  tound  constructiott  of  the 
agreement,  it  operated  a  conversion  into  moveable  property  tf 
Ihetulnectt  in  the  father's  settlement,  (with  tketxeeptiomrifer- 
red  to  belowj — and,eonsequenily.  that  B't  share  beim  mtaoemhit, 
and  having  vetted,  it  wot  carried  by  Hit  own  tnut-deed:  Bet, 
2.  nat  at  the  ^cement  did  not  contemplate  a  eoa  waton  ials 
moveable  properly  of  the  rents  if  that  part  of  the  AerslaMt 
ettate  which,  by  the  agreement,  wat  not  to  be  told,  but  kaU  it 
trutt  till  the  elapse  of  19  j^eors  ^c.  f^c.  at  'above  eel  forth,— 
the  Route  of  Lords  (varying  tbe  interlocutor  of  the  Court  af 
Seiiion)  held  that  the  renlt  thereof  accruing  during  the  It 
years,  or  uutil  a  sale  actually  took  place,  were  herifobto. 

Supra,yo\.  xxiii.  p.219 — 3d  Dec.lSoO ;  («*pra,  p.  49.) 

The  appellant  appealed  against  the  judgment  of  H 
Dec.  1850,  muntaiauig  that  it  oiwht  to  be  reTamd — 
Because  William  Feme's  share  of  ais  father's  pn^mtf 
was  heritable  in  its  natore;  aod,  the  deed  of  wttloneat 
executed  by  him  m  hcto  bein^  ineffectoidj  tbrt  dius 
derolved  on  tbe  appellant,  as  bis  heir-at-law. 

The  respondents  mvntuned,  that  siocording  to  tkt 
sound  oonaUrtiction  of  the  trust-deed,  aod  deed  of  ame- 
ment,  the  late  £>r.  Ferrie's  share  of  the  readae  ix  Irii 
fitther's  trust-estate  was  moveable,  and  &11  to  the  re^te 
dents,  as  hia  trustees. 

Bethel  Q.  G.  and  Anderaon  Q.  0.  for  upelUafr— 
It  waa  originally  a  question  In  the  Coart  below,  whetbv  WB. 
Ham's  share  rested  in  Urn  during  his  llfo-  Thmh,  howw,  k 
now  admitted  hy  both  ^pellaui  and  respondoito*  aad  ths 
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4««d  slo&ti,  mhI  tbeQ,  iecondl^,  whftt  ttteraUon  wm  made  bj 
the  d««d  of  Agreement.  1.  Willtun's  share  wan  faetlti^  nn- 
di.T  the  tnwt-deed  of  his  father.  One  of  the  Judges  below 
held  It  wculd  hare  been  heritage  If  there  had  been  no  second 
deed,  and  the  other  two  Judges  are  sOent  on  this  rfew  of  the 
question.  The  true  rule  Is,  that  wherever  heritage  is  settled 
by  a  morlit  enmi  deed,  the  shares  or  interests  of  the  beneficia- 
ries arc  heritable,  unless  there  has  been  a  converrion  out  and 
ont;  but  a  mere  option  or  discretlunarj  power  to  convert  for 
a  limited  pnrpoM,  nich  as  to  pay  testator's  debts,  Is  not  a  con- 
Terrion  of  this  natur^^Williamflon  p.  Adr.  Oen.  2  Beli's  App. 
C  89.  Jaman  (Wills,  p.  626)  states  the  general  doctrine.  Here, 
thereffm,  there  was  only  a  conversioD  of  so  much  property 
m»  was  reqairod  to  pay  the  extrioMc  demands,  via  of  the  tes- 
tator's creditors, — but,  subject  to  that,  the  property  was  to  be 
kept  in  its  native  form,  and  quite  untouched.  2.  Even  if  thers 
was  a  oonTcrrioD  under  the  first  deed,  the  second  deed  had  the 
effect  of  reconrertiD{(  it.  Though  the  tlrst  deed  operated  a 
conrersioQ,  it  was  still  competent  for  the  beoeBdaries  to  take 
the  property  as  it  waH  in  its  unconverted  state,  and  if  tlify 
shewed  an  intantion  to  do  so,  then  the  properly  wan  ipto/aclo 
reofteTetrted,  and  ha  original  quality  restored.  The  nile  as  to 
rebdnverBloa  dtffers  from  that  as  to  coDvenioil  in  tbis,— that 
irbenmt,  la  order  to  opwate  a  eonnrdon,  Uie  intention  mnut 
be  axpUettand  most  definite,  In  order  to  put  an  end  to  thut 
conwenion,  and  restore  the  original  qoality  of  the  property, 
the  ^gbtett  Indication  of  an  intention  so  to  treat  It  by  those 
afasoliUoly  entitled,  is  all  that  is  oeetmary — ^  Oottunham  L.G. 
taCookaoD  V;  Cooliiton,  12  UL  &  Fin.  148.  '  bnch  an  intention 
iifilawly  tbawn  in  thlii  second  deed,  for  all  the  parties  concur 
tn  axeioMng  an  act  of  owuenhip  over  the  property.  They 
exptwalr  provide,  that  the  heir  at  law  shall  make  up  his  title 
to  the  heritable  property, — thu<i  showing  they  treated  it  as 
heritage.  This  election  settles  the  quality  of  the  property — 
Crabtree  v.  Bramble,  8  Atk.  680.  It  in  true  this  second  doed 
contains  provisions  as  to  the  sale  of  the  property,—  but  this  is 
obTfdtisly  no  eonverrion,  otherwise  no  redeemabia  right  could 
4Ter  b«  heritable.  Nor  was  the  second  deed  intended  to  regu- 
late tfae  succession  to  the  property  after  the  death  of  the  par> 
ties,  but  it  was  an  inter  vivo*  dted,  giving  powers  of  manage- 
ment to  the  trustees  for  behoof  of  the  grantt-rd. 
[Lord  ChanceUor. — Were  the  trustees  and  granters  not  the 
same  persons  f— if  so,  that  would  be  au  odd  trust.] 
There  was  a  slight  difference — perhaps  the  truft  was  created, 
because  one  of  the  children  was  a  married  woman.  It  was, 
however,  a  ca<>e  where  the  absolute  owners  merely  rested  the 
property  in  their  own  tmstecs  or  agents  to  sell  at  a  Aitnre 
nme,  t>ut  until  that  sale  the  property  was  to  remfdn  unchanged. 
Jt,  then,  it  remidned  unconverted  heritage  till  sold  under  the 
second  deed,  it  follows,  that  what  was  not  sold  at  William's 
death  must  go  to  his  beir  at  law,  the  appellant.  Lastly,  il  is 
to  be  observed,  that  while  a  power  is  given  by  the  first  deed 
to  sell  before  the  end  of  nineteen  years,  there  is  no  direction 
as  to  applying  or  reinvesting  the  proceeds.  Then  Iwlng  a 
total  silence  on  that  point,  the  character  of  the  property  must 
be  undisturbed,  and  the  heir  at  law  la  entitled — Patrick  e. 
NlchoU,  1  D.  B.  H.  207.  If  the  character  of  heritage  belonged 
to  the  prq;>erty  under  the  first  deed,  we  are  entitled  to  contend 
that  it  was  wholly  out  of  the  power  of  the  parties,  by  any 
second  deed,  to  displace  the  character  thus  impressed  by  the 
Mttler.  They  could  only  take  the  property  as  it  was  given 
to  Uiem. 

BoU  Q.O.  and  A.  Dunlop  for  mpondeDts — 

1.  Under  Ihe  will  or  trnstHKttlemeut  of  Robert  Fenrle,  ^» 
ihire  of  WIUIaDi  was  moveabh*.  Wherever  a  will  in  tab* 
stance  oonuins  an  abscriute  direction  to  sell,  and  divide  the 
snrplns  among  legatees,  it  is  a  well  known  rule,  that  each  lega- 
tee take*  his  shsra  In  the  character  of  movenble  estate.  It  is 
quite  immaterial  the  time  when  the  estate  it  directed  to  be  sold, 
provided  the  direction  to  tell  be  absolute.  Whenever  a  surplus 
Is  ordored  to  ba  divided  In  these  drctunsMoceiit  there  is  a  con- 
versloa  oat  and  out— Grierson  v.  Kirsvpp,  2  Keen  653 ;  Barrell 
a.  Baskerfleld,  11  Bear.  626 ;  Ashly  v.  Palmer,  1  Meriv.  296 ; 
Amphlett  V.  Park^  S  Boss,  ft  Hyl.221;  Jackson  v.  Uuriuck, 
Am  bier  487.  The  same  principle  prevails  in  Scotland — Ahkus 
•.  Angos,  4  8.  O.  279.  The  rule  is  steted  in  Beli's  Pr.  §  1482, 
to  be  this^— that  tbe^iM  ersdtft  is  Iterilable  if  the  beoeflciary  can 
teHadtbediUwrareoavejranoe  ofaspwiftcsulgict;  bat  is 
BomMeiflwuAi  .).Uf  elalaashue  <tf  tU  general  trust-fund. 


It  is  immaterial  whether  the  trustees  hsve  fiilfltli>d  the  iDtee* 
tioni  of  tbe  aill  or  not— Dick  v.  Gillio,  6  S.  D.  1005.  Whem 
the  truster  has  not  absolutely  ordered  the  sale,  but  has  given  a 
power  to  eel),  clien  the  iuteniion  of  the  trustt-r  must  be  extrected 
from  the  whole  deed,  na  is  implied  in  Cathcnrt  v.  Catlicart,  8  S. 
D.803;  Finniee.  Com.  of  Treasury,  16S.D.16&.  Itisqoila 
dear  from  the  trust-deed,  that  before  the  trust  shonU  be  con- 
cluded, the  whole  subjects  were  to  be  sold.— these  two  event* 
being  coupled  together  by  the  6t)i  ctausL-,  and  tlie  Tth  clause 
Is  unintelligible  except  on  the  same  Buppositioo.  TbeStbcUnsa 
makes  this  case  exactly  like  Aahly  v.  Palmer,  tiyrft 

( Lord  Chaneellor. — ^Tliie  case  lies  withio  tlie  four  oorners  of  the 
Qstrumenu,  and  therefore  it  is  unnecessary  to  go  into  other 
canes.] 

But  the  same  principles  must  be  applied,  and  other  cases  may 
illustrate,  if  they  do  not  govern,  this — Bicgt  Andrews,  6 
Stinou  424 ;  Cookaon  v.  Cookwio.  tufira.  2.  Witatever  may  have 
been  the  interest  of  William  under  tlie  trust-deod,  the  second 
deed,  made  by  the  parties  a  bo  were  the  sole  beneficlaiies,  settles 
the  matter.  A  new  trust  was  created  by  these  parlies,  and  thar 
bound  tliemselves  together  to  a  certain  mode  of  dealing  with 
the  trust- property.  Tlie  whole  property  was  to  be  sold,  and  the 
jut  ertdiii  of  each  under  the  second  deed  was  to  demand,  not  the 
specific  property,  but  payment,  or  an  account  of  sums  of  money* 
which  is  an  interest  moveable  in  its  oatnre.  Upon  the  whole, 
theretbre,  we  say  tliat  the  cliaracter  of  moveable  estate  was  im- 
pressed on  the  heritage,  at  all  events  at  the  end  of  the  nineteen 
years  ;  and  as  to  theintermodittte  rents,  there  can  he  nodisttnu- 
tion  drawn.  Tbe  Scotch  courts  trt-at  them  as  one,  tbe  key  ai> 
ways  being  tbe  ultimate  destination.  Latlly,  as  to  the  objec> 
tioOt  that  It  was  incompetent  for  the  parties  to  ttie  second  deed 
to  displace  the  character  impressed  tiy  the  first  deed  of  tba 
tmster,  this  cannot  be  listened  to  from  the  mouth  of  one  of  the 
consenting  ^lafties  to  that  deed. 

Lord  CkatK^hr. — Hy  Lords,  this  case  has  been  very  elabo- 
rately argued,  and  the  only  difficulty  which  I  feel  la  npon  what 
is  the  nature  of  tbe  property  between  the  time  of  tbe  creation 
of  the  trust  and  the  expiry  of  tbe  nineteen  yt-ara.  As  regards 
that  part  oftr,- 1  do  not  propose  to  advise  your  Ix^rdshipe  now 
to  dispose  of  this  case.  But  I  think  there  is  no  serious  difii- 
cnlty  as  regards  the  true  construction  of  the  instrument.  There 
may  be  a  point  of  considerable  difficulty  upon  the  testamentary 
Instrument ;  but  without  going  any  (tarther  into  ^at  at  pre- 
sent, the  pnrtlefl  assnjned  a  pi'wer  to  alter  the  destioatitm  of 
the  property  in  an  unusual  way — not  by  altering  the  beneficial 
interest,  but  they  assumed  a  power  positively  to  sell  tlie  pro- 
perty at  a  time  when  it  was  not  saleable  under  the  testamen- 
tary instrument ;  and  tbe  deed  in  effect  assumed  the  power  of 
abrogsting  that  instrument,  l>ecause  they  otherwise  never  conld 
have  obtained  a  power  to  sell  the  estate  to  the  satisfutlou  d 
a  pnrohaser,  and  to  tfae  satlifitction  of  tbe  Judges  in  the  Courts 
of  Scotland,  so  as  to  enable  an  immedinte  sale  of  the  property 
not  hound  by  these  trniis.  I  must  assume,  thertfore,  that  ilw 
deed  of  tms^  as  I  should  call  it — tbe  second  deed— did  enable 
tbe  parties  to  that  deed  to  delegate  the  property  ^  ^a  manner 
in  wbicli  tliey  thought  proper. 

Ultimately  there  were  no  grandchild  ri'n  ;  and  I  observe 
ttiat  all  the  Judges,  without  giving  any  distinct  opinion  npon 
how  far  tbe  pai  tits  had  tbe  right  to  abrogate  the  tt^iitamtniary 
deed,  were  of  opinion,  in  the  events  which  hnd  happened,  that 
the  second  deed  was  binding ;  and  I  must  assume  it  to  be  bind> 
log.  But  that  leaves  the  conHtructiun  open  fur  your  Lord- 
ships to  d^de  upon     regards  that  deed. 

Mow,  tite  niiturv  uf  the  property  was  this— Tbe  testator  bad 
two  classes  of  properties — one,  the  wbfrie  of  which  wss  imme- 
diately fit  for  sale,  and  conntdered  ripe  for  sale.  It  would 
cerminly  sell  as  well  as  It  could  be  hoped  it  ever  would  sell  at  a 
future  time;  and  there  was  a  desire  to  accelerate  the  tale,  be- 
cause the  debts  were  very  btnvy,  the  creditors  were  pressing, 
and  there  were  no  asteu  to  meet  the  debts.  But  tiie  testator 
had  unfortunately  postponed  the  sale  to  the  end  t'f  nineteen 
y^vs.  The  parties  therefore  agree  to  a  new  arranctmeDt. 
Now,  in  the  recititls,  1  tliiiik  It  will  be  admitted,  that  the 
parttex  do  not  agree  to  an  absolute  sale  of  the  whole  pro- 
perty, that  in,  tlu-y  have  not  cxjiredsed  Unit  intention ;  hut  when 
they  comi'  to  deal  in  the  oi)cr.itiTe  part  of  the  instrument  witli 
the  property,  they  dispose  of  It  in  this  way,~they  dlvide^llie 
proi'iTiy  into  tao  classes ;  the  St.  Vincent  Street,  Refif^ 
Street,  audCailton  Pla^e  property  are  placed  in  oaecla«il  au 
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tbc  GoriloD  Street  and  BachanaQ  Street  property  in  the  otiier 
cUm.  Now,  they  dexl  with  it  in  this  way, — the  first  otasa  tit 
Ifvoperty  la  to  be  sold  imniedUtely  and  converted  into  money ; 
And  it  ia  perfectly  clear  (and  it  is  more  like  a  power  than  ft 
irjist)  that  tjiere  vna  an  absolute  cnoTersion  of  the  property 
^>r  the  paymMt  of  debts.  Bat  it  wns  assnmed  threugfaout  tbo 
whole  of  Uiat  initrnmeDt,  that  that  fund  would  bo  extaosted  in 
tlie  payment  of  debts.  It  was  perhaps  thought  that  that  fund 
wouhl  be  sufficient  to  pay  tlie  debts,  but  it  nowhere  appears  to 
have  been  supposed  that  there  would  be  a  surplus  of  that  pro- 
perty after  the  payment  nf  debts.   The  whole  of  tbe  pvoperty, 

reault.  debts  are  at  this  moment  UQpald  whicb  are  clearly  pro- 
vided for  in  this  deed,  and  to  the  payment  of  which  the  first 
class  of  property  ia  delegated  by  this  second  deed.  Therefore 
is  quite  clear  that  that  trust  still  remains  to  be  exercised  as 
regard*  the  Si.  Vincent  property;  aodremaininKlto  be  exercised 
liOMu^ng  to  the  settled  rule  of  law,  we  mu^t  consider  the  pro- 
perty aa  converted  from  the  time  when  it  ought  to  haVe  been 
converted,  that  is,  forthwith  after  the  execution  of  this  deed. 
As  regards  the  St.  Yincent  Street  property,  tbere  fa  no  difflotilty 
■at^all. 

Then  comes  the  second  class  of  propfrty,—the  Buchanan 
Street  and  Gordon  Street  property.  Hoabsoliitedisposal  «iema 
to  have  been  contemplated  as  to  any  surplus  fUnd  arising  from 
the  property  in  the  first  class  after  tiie  payment  of  the  debts  j 
imd  the  way  in  which  the  parties  have  dealt  with  the  property 
in  the  second  class  is  thi8,~they  have  said,  that  until  that  pro- 
perty is  sold,  the  rents  sb<ill  go  according  to  the  destination  in 
what  I  call  the  testamentary  deed.  Ttiat  admits  the  only  real 
doubt  In  the  case.  Till  tbere  is  a  sale,  you  will  take  the  legacy. 
Now  observe,  that  if  it  had  not  been  for  the  death  of  a  party, 
it  would  hare  been  perfectly  indtfierent  whether  tlie  character 
of  the  property  was  changed  or  n'oL  The  person  entitled  under 
the  testamentary  deed  was  to  receive  the  rents  equally  under 
the  second  deed.  It  would  be  perfectly  indlfiiBrent  whetlier  he 
took  it  as  reHl  property  or  w  personal  pnqierty.  fiqt  it  Is  fats 
death  which  has  caused  tin  ^W^l^jf  wbk^  th^UuusQ  haaliow 
to  deal  with. 

How,  considering  t^  matter  m  remidnlng  cert^n^  vntoacbed 
1^  that  fbunh  elaUse,  then  yon  come  lb  tbe  fnb  oaise,  wMeh 
rays,  that  Immediately  aftv  the  sale  of  tbe  property  in  Um  first 
class,  and  the  disposu  of  the  proceeds  in  tlie  manner  specified, 
or,  in  other  words,  as  soon  as  you  have  sold  all  tbe  property 
delegated  to  the  payment  of  debts,  and  paid  those  debts,  an<} 
aiisuming  io  that  particular  part  in  tbe  oomvenoeraent  that 
tlie  debts  would  be  paid  by  tbe  ^iplioation  of  the  property  in 
the  first  clasi,  then  it  goea  im  to  saj  yon  shall  finrthvith  deal 
with  this  property  in  the'  secood  OUM,  and  convey  it  to  the 
persons  who  are  interested  under  the  will,  although  not  inter 
rested  in  the  property  in  a  way  in  which  it  can  be  directly  con- 
veyed to  them  or  tlieir  survivors,  but  in  trust,  according  to 
tlieir  several  rigbis  under  the  testamentary  deed,  So  far  tfaat  Is 
untouched  again.  The  property  Itself— the  heiitable  property 
— the  corptu — is  tbere  left  to  go  according  to  the  deed— hitherto, 
^6  vill  say,  nntouched.  Bnt  then  there  is  Uits  material  pro- 
viso, or  condition,  or  modiflcation  at  the  end,— bnt  so  far  as  it 
'  is  not  inconsistent  with,  or  does  not  contravene  anything  herein- 
before or  after  contained.  And  therefore  it  amounts  to  thits— 
yon  liRTe  told  the  parties,  that  when  this  property  in  tiie  flret 
c^ss  Is  sold,  the  rents  vf  the  property  io  tbe  second  class  shall 
go  to  the  penons  entitled :  Then,  when  the  property  in  die  first 
class  is  sold,  you  shall  convey  the  property  In  tbe  teeond  class 
10  the  pMsorn  entitled  to  it  as  tmsteas.  They  are  not  all  en- 
tytlfd.  JHliiaid  before,  but  in  trust,  as  if  they  really  were  eptitliad, 
lilow,  there  are  the  words  "  hereinbefore  and  after."  They 
anLlcipj^ed  tholr  notiriibj^taniijag  the  sale  of  the  property  in  the 
Ijrtt  clits^,  and  the  eoQveynuce  of  the  property  Id  the  second 
c;an  to  these  parties,  a  sale  mlaht  become  necesnrr  of  the  pro- 
Mfty  in  the  SL^cond  class,  ormigbt  be  thought  desirable.  And 
riea,  hy  tte  sixili  clnxne.  they  give  the  most  absolute  power  to 
majcviiy  to  h\n>]  ihn  minority  to  sell  that  very  property 
ytilcli  U.in  s:>  iipfr,!,'  ilireited  in  the  fifth  clause  to  be  con- 
T^ed  tliese  jailres.  Ttiey  give  the  right  and  the  absolute 
power  ta  tbe  majority  to  bind  the  minority  to  sell  that  prt^wrty, 
noewltbstaniliiie  the  flftB  dausd.  It  is  clear,  therdim,  that  the 
property  ml^ht  be  sold,  whether  it  was  thought  necessary  or 
nlJl.   If  ^Mjanr,  siifljf  td  1^  sold ;  if  desirable  in  the  view  of 

<^EK|^  then  that  piuperiy  at  otiue 


becomes  impressed  with  the  obaiaotar  ci  person  ertate;  aii< 
being  impressed  with  that  diaraoter,  from  that  momeMlt  is  n 
belong  to  the  pemons  who  are  entitled  to  the  personal  etUte, 
and  not  to  tbe  peroona  who  woul.l  take  it  as  heritable  provfrtyt 

Then  comes  the  last  claiue— the  sercntb  davse.  It  Is  pU^ 
tnoogfa.  Tliey  say.  wbetiier  ttiereare  vhililreD  or  in  tin 
event  of  your  not  having  exercised  thai  power  which  is^gima 
to  yon  to  sell  the  property  in  the  second  claae  be(<H%.  the  caqiugt 
of  the  nineteen  years — that  ia,  the  nioeteen  yoata  pointed  (wt  by 
the  testamentary  deed— to  that  extvnt,  therefore,  bowiagao  tha 
will  of  tbe  testator,  and  inteading  to  oarry  bis  views  iot^efitct 
so  far,  that  it  miglit  remain  for  nineteen  yearai  haiiiiM 
expiry  of  the  nineteen  years,  in  tbe  eveutof  ile  iipt  -faAviiielMsa 
sold,  then  it  is  pertectly  clear,  by  tUs  seveeth  dauaa,  vttildi  is 
DOW  under  your  Lurdsiiips'  oonsideratioii,  that  ihei.pnuparty  >■ 
absolutely  to  be  snld,  vitbovt  the  power  of  anybody  t«  pnteat 
that  sale-  The  ule  is  imperative ;  ami  -  the  sale  bvlDg  impcva) 
tive,  from  that  moment  the  property  is  iiqpressetL  WAtlt  -Cha 
obaracter  of  personal  estate. 

Mow,  observe  how  the  prioe  of  that  property,  a»  sold,  )|i  to  Im 
applied.  It  id  to  be  applied  in  tiie  payment  the  debt^  if  ai^^ 
whtoh  shull  then  remain.  So  that  the  pariM*  ntyiiniofli. 
that  even  at  that  lime  the  debts  might  not  be  paid  t^  iba 
applieeiion  of  the  otlier  estates,  and  yet  th«ti  the  pwty  eottakd 
might  ikA  iiave  thought  fit  to  sell  the  vstalns  lu  tlie-  ssKpa^ 
oIsM.  The  estates  in  Uie  second  daat are  ahs^lniely  «a  baegU, 
and  the  money  Is  to  be  applied  to  tlw  pay«t:pt«jr  the  iWbtfc-,  . 
*  The  result  Uierelbre  is,  in  the  view  wbiuh  I  IwnUjr  ifr9k.«C 
this  part  of  the  case,  (and  I  cannot  say  that  I  hare  tJH)>sN0hMal 
doubt  about  it),  that  the  decision  of  the  Court  betuw  ia  psMwHf 
right  a«  reganla  tbe  eorjnu  of  ttie  property.  1  tbinlc  tttattfha 
estates  in  the  second  claM  must  he  cuonidered  as  pen^^abiif 
when  they  an  afanrintely  wcM-  But  I  do  not  enienawtha 
same  opinhnl  as  rcgatda  the  intunnedhOe  t<Mil«  arisii^laiN 
them.  It  does  not  appear  to  me  tliat  tliere  ia  auything  m  iM^ 
instrument  which  converts  the  property,  from  tbe  time  wJmmi  it 
is  dwlugaled  by  the  trust,  so  as  by  expressioa,  but  not  by  Jmpl/ir 
oatitm,  to  give  those  rents  to  the  parties  as  perso^Sil  estate^  U 
that  is  the  true  view,  the  result  would  be.  that  as  tar  as  ffHM^ 
the.reDts  till  the  sale,  or  till  the  Unw  arrives  when  the  aue  i» 
directed,  tiiose  rents  would  go  to  tbe  parties  whp  woold  take 
tbem  SB  heritable  property,  the  emput  ot  the  esta^  itartf  not 
being  there  referred  to.  But  as  this  point  was  not  takeaii  Aa 
Court  below,  it  might  suggest  itself  to  the  minds  of  your  Lord- 
ships as  not  desirable ;  and  I  will  not  advise  your  Lordships  to 
diiipose  of  that  point  now.  The  learned  Judges  prol>aUy  may 
have  formed  an  opinion  upon  it,  whicii  they  did  nut  express.  1 
propf>8e,  therefore,  that  this  point  shall  stand  over  without  dii- 
posing  of  the  case,  but  merely  disposing. of  it  fisr  as  my 
opinion  goes  upon  the  general  qnestiun,  upon  which  t  shall  n»t 
propose  again  to  address  yuur  Lordships.  As  regards  the  other 
quextion,  nut  intending  now  to  dispose  of  it,  I  will  nut  ooine 
the  jndgment  upon  the  case ;  hut  1  sliall  move  your  LunLsbips 
that  the  further  consideration  of  it  be  postponed. 

On  30th  {November, — 

Lord  ChanceUor.—My  Lords,  I  stated  to  your  UifdsblfB  at 
tbe  vUi«e  of  the  nr^'umenti,  very  much  'at  largf,  ttte  gfoaad| 
upon  which  it  appeared  to  me  that  there  was  an  abtoolate^ooa- 
version,  at  all  events  at  the  end  of  tbe  period  of  ntneieen -yean; 
that,  therefore,  fhjm  that  time,  it  was  to  baeonatd^ed  as.  blad- 
ing; and  that, consequently,  upon  tlie  general  tteri>s  >f  t/ffttntf, 
the  interlocutor  compldintsl  of  must  be  affirmed.  But  X  neerrcd 
for  your  Lordships'  furtlier  cousiderntioo,  the  qu«snap  ^iith 
regsrd  to  the  rents,  until  tlie  time  of  oonversion,  sh(nd9''htf*<> 
arrived,  in  order  that,  as  that  point  bad  Dot  hseadlaeiuaaddv 
the  learned  Jndgea  in  the  Ooon  below--Aol  b(|T4ng.M'<n*'**'^ 
itsdf  to  their  mhids— I  might  have  an  opportanUar:o;( 
with  great  care  through  the  documents.  My  !L&rda,'Tww 
availed  myself,  fur  that  purpose,  of  the  intemlwhidiliMdiVlH't 
and  1  liHTc  l<  uked  w  ith  the  greatest  possible  care'at  eT«^  vdfd 
of  those  two  inftriinients.  I  think  it  very  Mr  from  eJ^i^,  upon 
the  first  trust-deed,  that  there  was  an  absolute  eokVcnioa  as 
r^ards  so  much  of  the  property  as  mjgbi  have  remained  unsOU 
for  t)ie  purpoaesof  thedd»ts,  and  soon.  BAt-tidp^qat  think  it 
necessary  to  pronounce  any  opinion  upon  thi|t  instcOAnP''  jf" 
cause  I  am  clearly  of  opinion  that  the  case  depends  iiH%,tM 
second  deed  ;  and  in  tiie  «euui)d  deetL|here  u  ootasiaipB  vmd 
which  I  can  find,  wliich  amounts  to/an  ahsqliitMlMenkn  ha< 
fore  the  period  of  nitiet^^^  JWHtiH^^aj^ 
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be.  befbN  tkat  partod,  k  coairanion  fu  oartaln  pmrpotM;  bat  V 
there  •hevld  be  no  ancti  conrenioa  (with  whfoh  your  liordtliipi 
wiU  not  fourfcre),  then  tbe  ooavertinn  wiU  uke  pUoe  from  thai 
pArtioular  period.  But,  in  the  mMtitlme,  the  rente,  fiM  rent*, 
•M  to  be  disposed  of  with  tbe  grefttest  possible  osre,  and  the 
««t*t»  ttwif  is  directed  to  be  conveyed  id  trust  for  ttw  ptrUet 
whoan  tttneeiva  tbe  taots.  I  thiakicis  peifectly  dear,  my 
Limla^' tboogk  the  point  escaped  tbe  notice  of  tbe  learned  Jndgei 
kt  the  OouJt  below,  that  If  it  bad  been  dram  to  tlieir  atteotioQ, 
they  woold  have  coocorred  in  the  opinion  I  now  express  to  your 
I^iMkhipa,  that  titt  the  tioM  ^edfied  has  airivad,  there  is  no 
atMolotaoonversian. 

What  I  pnwose  to  jronr  Lordshipe  therefore  Is,  that  there 
«hi«ld  be  an  nrmanee  of  the  Intcilocntiw  oomplainad  of,  with 
thia  VMtatimi,  aaMeljr,  that  then  ahoald  be  a  dedaratlon  (I  am 
voninfrngmy  etmpvations  t<>  the  prc^rty  in  tbe  second  class) 
thai  there  is  no  absotate  omrenion  (rftfae  BaehantD  Street  and 
Carlton  Place  property  till  the  expiration  of  nineteen  yean,  oo> 
ttfss,  under  the  other  pruviaions  in  the  eeoond  deed,  an  actual 
rale  shall  occur,— in  which  case,  Hm  convmion  is  to  be  deemed 
tu  have  Mken  plaoe  ftom  tbe  time  of  that  aala  With  that 
^MtailoB,  I  propeee  toyixurLoidshipetoaflraiiiheintariocatOM 
eohi  plained  of. 

'  Jfr.  B*tM.—WAt  yoor  Lordships  paidon  me :  There  ia  part 
•f  tbe  St.  Vinofot  Street  property  wlilch  is  still  unsold. 

Lorri  OftmosUor.— 'I  am  aware  of  that  I  bare  already  delt- 
vered  n^^elf  upon  Miit  question.  I  stated  to  their  Lordships, 
that  the  mMae  at  that  property  most  fiillow  the  original  trnsu  t 
mnH  with  n^tard  to  that,  there  Is  no  questloo  that  then  wu  an 
■♦wntoie  conversion. 

Jf ».  Aim -With  nfenuM  to  tba  eoata  balov,  Mm  whote  vonld 
l>b'l«iintd  to>os. 

Jfr.  Xott.— This  point,  my  Lord,  was  not  made  In  Uie  Oonrt 
%a(^,  and  I  sboald  aak  yenr  Lordships  to  treat  this  as  an  ap* 

•wMch  ha««illed  altofethar. 
■   £«rtf  <neM«Ui>r^ItlinotnaaaaferaBal8onattheraUa.  It 
tmrdtwta  a  question  of  groat  Imponaaoe;  and  thare  la  a  Tarln- 
fion  made  in  ttie  Interlocotor.  Itb— fcwtoowyaMLordAlps 
ihM  theie  be  BO  ooetst 

Intedoeutor  affirmed,  wcA  variatwn. 
.  Unit  DivMoik— Dea^s  and  Boger^  Awtlat^  SvSeUon. — 
Orabano^  Weana,  ft  Gnhauuy  Stv'iM/ Solkitora^QA)^.} 


24a  iVbtKfn&er  1852. 
SnooKs  Dtvisioif. 
J.  A  E.  B.  PADflBTT  and  Co.,  Punuen, «. 
M'Naib  dk  Brand,  Defenders^ 
Balr    Tmplnmrnt — A  rnerthasU  having  ordered/nm  the  maatf^ae- 
tmrtr  AcmoU  at  a  certain  priee,  nUified  to  tht  mlier,  on  ihe  arrival 
^  lAe  good*,  that  ht  nftcttJ  Mm  at  imfitmma  nf  the  taU,  in  rs- 
vpeti  ^  diteonjormiiy  to  tampU ;  but,  tlumgh  called  on  by  the  telitr 
to  rttum  (Am,  ki  refuatd  to  do  to  ttnltu  the  teUer  ahould  eiUwr 
mud  tW  sosw  number  <^  itumli  tqutU  to  Kmple,  or  Aouid  pay  a 
miUin  MKi  por  tiuMol,  at  damagu  /or  brtatA  bargain — Held, 
tkat  if  Mm  purehatir  mtant  to  r^jaet  the  tKatoU,  ha  urn  bound  to 
fettim  lAm  immedialelji, — and  thai,  not  haoiag  done  $o,  he  woe 
luAii  in-  the  foniract  prioe. 

Hie  deft&ddrs,  mezohftDts  in  Gk^v,  aarc  an  ordo*  to 
thjs  po^nKTB.  woolen  manufactorers  in  Leed^  for  2000 
4tMtwb.«jk  ^3  each,  according,  as  the  defenders  averred, 
ioma^'oi  •  partiQular  shawl. 

ThA'BMdfled  mmiber  tit  shawls  was  ssnt  in  £iMir  lots, 
nHh  an  umnce  to  each  lot,  as  follows: — 

Bedford  Street,  Park  Rom,  Litdt, 
Hc«nn.  ITNaik  &  Bbakd,  Manh  11, 1851. 

BoaglU^  J.  and  S.  B.  Padcetfc  ft  Co.,  Hannbctnreis  of 
Woolen  Clotbs,  Tweeds,  Fancy  Ooakingl,  Shawls^  fto. 
Terms,  2^/ for  cash.  10th  Hay. 
OmiTeyaiMe— K'N.  ft  B.— O.  488.  Caledonian. 

25  bnndlat  whfto  shawb.  12  ea.  800  @  6/8.   £78  16  0 

ChOTKi  -   0  8  0 

^ :  £78  18  0 


On  tin  anrtval  of  the  shawls,  the  d^nden  notified  i» 

Mr.  Maoalister,  the  pursuers'  a^nt  in  Glasgow,  that 
they  rejected  the  shawls  as  inferior  to  the  sample,  and 
declined  to  take  them ;  and  farther,  that  if  shawls  equal 
to  the  sacople  were  not  delirered,  they  wonld  require  a 
payment  fVom  the  pnrsuers  of  so  mudb  per  shawl  aa  da- 
mages for  breach  of  bargain. 

Mr.  Macalister  having  advised  his  principals  of  the 
defendtfs'  notifioatiou,  the  pursoera,  on  1st  April  1851, 
wrote  him  the  letter  of  tiiat  data  quoted  in  Uie  note  <» 
the  Lord  Ordinaij. 

The  defenders  redied  in  the  letter  of  4th  April^  also 
quoted  by  the  Lord  Oidinary. 

On  7th  April,  the  pnrsners  wrote  agun,  maintMning 
that  the  defenders  were  mistaken  in  r^rd  to  the  sanple 
in  reference  to  which  they  supposed  uie  shawls  to  hav« 
been,  aent^  the  bargain  having  been  made  with  reference 
to  quite  a  different  class  of  shawls, — and  they  proceeded 
as  qnoted  by  the  Lord  Ordinary. 

The  other  letters  quoted  by  bis  Lordship,  subsequently 
passed  between  the  parties,  and  ultimately  the  pursuers 
raised  the  present  action  for  payment  of  jC416:  11:  6, 
the  price  of  the  2000  shawls  at  5/3  each. 

The  defenders  pleaded,  that  the  pursuers  having  fiuled 
to  implement  their  contract  by  delivery  of  shawls  con- 
form  to  sample,  had  no  ohunv  for  payment  oi  the  price; 
and  that  the  danders  having  from  the  first  objected  to 
the  shawls  as  disconform  to  sample,  had  incurred  no  lia^ 
Irili^. 

Ilie  pursuers  pleaded,  ivter  alia — 3.  That  the  de- 
fenders, by  retaining  the  shawls,  deprived  themselves 
of  any  rig^t  to  refuse  payment  of  the  contract  price, 
even  on  the  assumption  that  they  truly  intended  to 
purchase  from  the  pursuers  shawls  of  a  sv^wxior  qvt* 
lity  to  those  sent. 

The  Lord  Ordinary,  after  the  record  had  been  dosed, 
ordered  the  parties  to  lodge  proposed  issues,  and  repent- 
ed the  case  to  tbe  Inner-Uouse. 

On  the  case  appearing  in  the  Inner-House,  however, 
the  pursuers  moved  for  decree  on  the  ground  stated 
in  their  third  plea  in  law,  pleading  that  no  issue  was 
neoessary. 

The  Court  aooordingly  pronouiwed  the  £)llowiiig  in- 
terlocutor:— 

"  In  teiqfMct  the  motion  now  made  at  the  bar  is  for  decree 
on  the  ground  stated  In  thit  third  plea  in  hw,  and  that  the 
pursuer  r^aca  the  question,  that  no  issae  at  all  Is  necessary,  or 
should  be  granted,  in  the  drcunutances  of  tbe  case,  and  that 
the  parties  had  not  obtained  tbe  Lord  Ordinary's  judgment 
on  that  qncatioit,  raisvd  by  tbe  dosed  record,  remit  to  bis  Lord- 
ship to  hear  partivt  tbereon,  and  to  dispose  of  the  canse  as  to 
bim  may  aeem  jiuL" 

Parties  ha^ng  again  been  heard  in  the  Outer-House, 
the  Lord  Ordinary,  on  Ist  Jnly  1852,  pronounced  the 
following  interlocutor: — 

"  nnds  that  tbe  facU  and  clrcnmstances  appearlDg  on  the 
admisrions  of  the  defeodeia,  uid  the  correspondence  prodnced 
ud  founded  on  by  both  partial,  do  not  a£Ebrd  auBBdeat  grounds 
tac  daoemitBre  In  terms  of  the  libel,  and  therefore  appoints  the 
case  to  be  enrolled,  with  a  view  to  fortber  procedure. 

JVbtt. — The  action  has  been  broagbt  for  the  price  of  a  par- 
cel of  shawls  said  to  have  been  purchased  by  tbe  defenders 
fiDom  tbe  pursuers,  and  the  quesUon  which  is  more  Immedi- 
ately raised  under  their  X<orasii)ps'  remit,  arises  on  the  third 
plea  in  law  for  the  purmers,  who  mainfadn,  that  wlthont  Air- 
ther  proof  tiian  the  lutten  of  tbe  patties,  thoLan  entltltd  to 
decree  for  the  price,  in  omaeonenoe  of^tl 
to  return  the  sbawb.  Altbonf^K^ptilf 
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f n  argnmeiit  to  tbe  Lord  Ordioarv,  he  h»d  oot  Qodciitoocl  that 
the  purauei-s  preiwt-d  fur  jtiilgnietit.  Accordiugly,  the  iiuniieia 
•cquitsced  iu  the  oruer  for  iubUf^v.  But  tiiey  are  lui  piecluded 
by  anytbiDft  that  hue  parsed. 

The  oantf  umut  be  taki-D  ujion  the  statemeDts  of  the  defen- 
dvn,  as  qiuliiied  by  tlie  corn-^puiiileDve  produced.  Althcugh 
the  parties  have  uut  foimally  admitted  tbu  k-ttcrs.  they  have 
both  fouudbd  upon  th«  correspoDdeuce,  and  it  must  tUerefora 
be  held  to  have:  parsed,  and,  In  so  far  an  it  coDMntil  of  copies, 
to  be  correctly  given.  But  unletis  coiitiad!ctt:d  by  tlie  corre- 
BpoDdence,  the  defender,  as  the  coiiditiou  of  the  arguuitut, 
are  entitled  to  SPSQine  the  truth  of  their  btuti  mcntK. 

This  beiiig  thp  cate,  the  pufbUera  are  not  eutlltt-d  to  assume, 
H  the  only  foot  averred  in  defeuce,  "  that  tlie  defeuders  truly 
Intended  to  purchase  from  tfao  pursuers  shawls  of  a  superior 
auttlity  to  tboM  sent."  So  tbe  puisuers  state  tbe  condition  of 
ttw  ai^:iia)eiit  in  their  plea.  Rut  the  defc-nden,  in  averment, 
go  much  fui  thcr,  sayiug  that  thuy  did  actually  purchaHe  by 
purticniiir  si^miile;  that  there  wau  uo  midtaiie  about  the  sam- 
ple; and  they  deny,  as  falue  and  groundlcBB,  the  pursuer's 
statement,  that  the  defenders  knew  that  tiiere  was  an  error 
in  the  sample  shewn,  and  that  the  tibawls  which  it  was  In- 
-tende<l  to-  purchase  wens  conformable  to  another  large  parcel 
previously  bought  by  another  party,  which  the  defenders  had 
in  view  in  their  purchase.  The  defenders  further  aver,  that 
-opon  receiving  the  shawls  In  bulk,  they  at  once  objected  to 
their  inferiority  to  the  eample.  and  ri-jected  the  chawls  sent 
as  in  implement  of  the  sale,  though  they  retained  tliem  in 
■eowrity  that  the  pumuen  would  impletncut  the  barjjiidn  by 
sending  better  sliawls,  or  would  make  compensation.  Now, 
to  what  extent  are  theiie  averments  of  tbe  partiets  affected  by 
the  correspondence  ?  The  pursners,  In  a  letter  to  their  agent 
of  the  let  of  Apt  il  1851,  communicated  to  the  defenders,  alter 
oommendlng  the  quality  of  the  Bhawl»,  and  stating  that  they 
will  uot  alter  the  price,  or  make  any  reduction,  conclude  with 
these  words,  which  are  midnly  fonniled  on—"  if  they  (tbe  de- 
fenders) do  not  wish'  to  take  them  ai  invoiced,  we  request  that 
they  will  at  once  return  them  to  ub  " 

In  the  letter  of  the  4th  of  April  1851,  in  Answer  to  this,  the 
defenders  ttate  their  elaima  Iti  these  worda  : — "  We  are  iu  re- 
ceipt of  yours  of  tbe  80,  and  beg  to  acquaint  "you,  that  you 
mwt  either  deliver  us  tbe  wool  shawls  equal  to  sample,  iu 
'terms  of  our  lAtfiiun.  or  we  will  make  a  claim  6f  9d.  per  uhawl 
for  uou-dellvery."  Tbe  puisuers,  in  tbcir  following  letter  of  the 
7tb,  enter  into  an  explanation  of  the  supposed  sample,  and 
again  conclude  as  l>efore — "  We  give  you  tbe  option  of  return- 
ing the  whole  of  the  goi^ds,  provided  you  do  so  at  once,  but 
not  a  single  farthing  of  allowance  shall  we  make."  The  de- 
fenders, Id  their  reply  of  the  8tb  of  April,  say — "  We  went  Into 
.  this  transaction  with  Mr.  Moo^ster,  your  agent.  Ue  produced 
■m  sample  shawl,  and  engaged  that  the  whole  2000  sliawls  would 
be  in  all  n-spects  equal  lo  it;  We  have  this 'sample  by  us,  and 
we  expect  a  complete  fnldlment  of  tbe  barg^n,  as  all  roupi'Ct- 
able  honses  are  expected  to  do.  The  goods  sent  are  vastly 
inferior  to  xamfile,  at  least  15  per  eenl.,and  we  are  not  dinpost  d 
either  to  take  tbem  to  account  at  tbe  price  charged,  nor  will 
we  Mturn  Utem  until  we  get  Uiis  pnrcbuse  odjosted." 
'  la  tfaeaubseqUsntctnTesptnidence,  the  claim  of  the  defimden 
■is  raoceidjstiQctly  brought  out  ou  tbe2dofMay.  "Webavea 
claim  upon  yon,^  they  write,  **  for  £75 ;"  and  afterwardu,  on 
the  iL4th  of  Hay,  they  say.  In  answer  to  a  letter  tttreatenlng 
.poooeedings  at'iaw^  "We  have  yours  of  yesterday's  date,  and 
in  reply  have  to 'state,  tliat  on  tbe  8tb  of  April  we  Informed 
yiHi  that  tbe  shawls  which  you  bad  sent  us  were  not  -equal  to 
sample,  and  that  in  const-quence  we  declined  taking  tbem  to 
account  at  tbe  price  chargetl.  These  goodK  aie  here  in  bales 
just  as  you  sent  them,  and  when  you  (tilfll  your  cDgagement 
with  us  by  Winding  2000  shawls  equal  to  sample  (which  we 
have  beside  u> ),  and  which  we  ctill  give  you  an  opportunity  of 
doing,  if  done  immediately,  or  else  malu  us  an  allowance  of  9d. 
'  per  ^awi  on  tbe  quantity  for  non-delivery  of  order,  tlien,  and 
not  till  Uien,  sbaU  we  part  with  the  goods  In  question." 

These  Keem  to  be  tlio  more  important  parts  of  the  corre- 
spondence ;  and,  so  far  as  tlie  Lord  Ordinary  aees,  the  ctise 
simply  stands  here— The  defenders  objecte<l  to  the  quality 
sent  as  not  conformable  to  sample,  but  greatly  inferior,  ineittt- 
ed  for  Implement  of  the  bargain,  liy  having  another  parcel  of 
shawls  equal  to  sample,  or  Utr  damwet;,  which  cli<-v  etate  at 
9d.  per  shawl,  or  ilCt  in  all.  They  did  not  insist  In  ababiment 
of  tbe  prior— they  ex  pressl  r  statcd  tbat  they  would  not  take  tbe 


sbawb  to  account  at  the  price  charged,  bat  maintained  thil 
tbey  were  not  bound  to  reluru  tbe  libawls  till  tl<B  matter  «as 
Hetth'd,  either  by  bemiug  bhawls  of  a  proper  quality,  or  by 
pH>  meut  uf  damuge.c. 

Tl<e  Lord  Ordinary  gives  no  judgment  upon  the  questkn, 
whutlier  tlie  defeudL-i^  in  u  tiaUKaction  with  a  boose  beyond 
tlie  juriMliction  vt  Siotland,  ^\t:ie  entitled  torettdn  theiliawls 
until  tht^ir  chtim  was  satiotied  in  either  of  these  waya  Eu 
iuiprvsrion  is,  that  they  did  nut  take  a  proper  remedy.  Hut 
thtit  is  not  tbe  question  hi  re  ;  for  tbe  pursuers'  pka  ia,  that, 
iu  the  circumbtuueea.  the  defenders  were  bound  to  letmn,  or 
tljiy  uiui>t  l>e  ht-ld  as  briM-r)),  upon  tbe  giound  of  their  ac- 
qui<.-t>oiii^'  ill  ilie  value  of  the  eha»lK  sent,  and  nut  tpvisg  due 
notice  ul  tlitir  ul>)ecttun.  Theie  was  uu  acquiescenee  hew- 
no  ruuui  fur  presumption  that  the  buyen  weru  saliidied,  and 
^at  tlie  rejection  was  un  aftertbought — no  »K/ra  iu  giriog  mi- 
ti(.-e,  for  the  uoUee  was  given  immedmtely.  The  cose  is  totally 
different  from  that  referred  to,  as  decided  by  Lord  Elleubo- 
rough — 1  Campbtrli'a  Bepoit,  page  IttO — wbjre  beer  delivsred 
in  May,  to  be  shipped  to  Uihraltar  jd  autuma,  was  discovwed 
to  be  bod  in  July,  but  ttie  seller  twd  uo  notice  till  December, 
the  cooks  having  been  In  tba  meantime  exposed  in  tlie  buyer'* 
premibes.  The  case  is  different  trom  that  uf  £aiuv»  v-  MiUktti, 
decided  in  this  Court  8d  June  where  tbe  boyor  bad 

broken  bulk,  and  appropriated  and  consumed  a  huge  portioa 
of  tbe  gooQB,  and  afterwards  attempted  to  repudiate  tbe  bar- 
gain ;  and  it  is  al<o  different  fium  the  case  uf  W<M  V.  6k*, 
decided  in  this  Court  6ih  February  1829,  the  only  other  uuiu 
relied  on  by  tbe  pursuers,  where  tbe  defendec  luui  retained 
tht:  goods  plainly  to  compel  reduction  of  price,  and  to  eulorce 
a  remedy  in  the  nature  of  a  daim  of  (cam  muiom.  The  pre- 
sent c<hse  is  diflereut  from  all  these,  tlie  defenders^  not  rtUiu- 
itig  the  goodu,  and  claiming  au  abatement  of  piice,  but  pru- 
poxiug  to  leturn  the  goods  upon  reueiviBg  shawts  coulormabio 
to  ^mple,  and  in  terms  uf  their  purchase,  or  on  bekig  paid  a 
certain  eum  as  damages,  eaMmated  at  £7G»  or  at  so  niauii  per 
shawl  bought,  but  nut  delivered  iu  torms  of  the  ban^n.  Tbe 
defemlors  have  not  broken  bulk  ;  they  iiuvenot  appropriated 
tbe  sliawls ;  tbey  retain  tbem  iu  security  unly— it  may  be 
wrongfully — it  may  be  in  circnuwtonues  which  reader  tbctu 
liable  iu  damages.  But  that  will  uot  render  them  liable  a*  pur- 
chasers, nor  tor  the  invoiced  value.  The  present  is  not  io any 
proper  sense  au  acUun  of  damages.  It  is  lui  acUan  npoB  tu 
Cuntntct.  Thepursuerssaidugeatdeal  with respectto tbeper- 
Isliable  nature  of  the  vommodlty  considered  as  au  artide  wkiub 
depends  upon  the  caprice  of  fiisbiou.  and  may  become  ouuai- 
ketable  when  the  Season  paiisea  No  doubt  tnie  would  bo  very 
important  in  an  action  of  damages,  but  au  action  uf  damages 
would  pl^nly  raise  other  questions,  depending  upon  the  par* 
aners*  honest  iulGlment  of  the  contract,  ami  upon  tlie  ddbo- 
ders'  right  to  rct^n  tbe  ^awls  against  a  foreign  bouse,  iu 
security  of  damages  arising  from  direct  breach  of  bai^aiu,  at, 
it  msy  be,  of  dittbursemi  nts  connected  with  Ibe  contra^  in 
quet'tion.  The  defeuders  might  have  incurred  mocb  greater 
hability  by  simply  retaining  the  tthanls-  They  might  have 
left  them  in  very  improper  and  unsafe  custody,  whereby  tii« 
shawls  might  have  beep  itemed.  If  tbe  commodity  bad  boeu 
oue  the  quality  of  wlil^h  had  been  visible  withuot  opening  pac- 
kages, they  might  have  rctuaed  to  take  delivery,  or  any  can  <^ 
them  at  all.  This  might  have  left  them  lesponsible  in  dsua- 
gcs,  but  it  surt-ly  would  nut  have  involved  them  iu  tbe-Duu- 
tract  as  buyers,  nor  in  liabiUly.  fur  the^ price  as  bikers,  if  tticy 
had,  upon  good  gtounds,  rejected  the  bargain.  T  he  deleudeis 
at  this  moment  nave  on  ai^lion  uf  damages  iu  Cuuit  agidubt 
the  pursuers  for  breach  of  bargain.  It  wonid  bu  a  good  de- 
fence to  that  action  that  delivery  had  been  mode  according  Iu 
sample,  and'  ib  terms  ot  the  Uirt;aiu  but  tbe  Lord  UrdiuaV 
scarcely  thinks  it  could  bt-  excluded  by  the  plea,  that  the  guo^ 
tboUi;h  at  ouctf  rt-jcettd  ax  contrary  to  l/argaiu,  and  siulia 
breach  of  bargai  u,  had  l>ecu  illt-giil  ly  detained  on  otUet  gtoiiutu." 

The  pureum  redaimed,  pra^iag  for  decree  in  term* 
of  the  Ubel. 

Lord  Jui[ie».Clerk.-~-hi  this  ca>e  certain  goods,  a  large  parrel 
of  oliswltt.  Were  »ent  tu  the  defender*  U'Nair  and  tiraud  iu 
j  Psialcy,  ill  CoiiiH-queiive  of  .m  onler  or  Couiuii«>iun  given  t"  list 
I  agent  of  tiin  pursuers.  At  ^rtsi-ut,  and  iu  tins  arguiutut,  ms 
I  iittist  liuld  that  ibeae  ktiawie  were  urdvrtd  auuordiug  lu  wmuJiw. 
1   They  were  sent  in  lour  lots,  Willi  invui(«s  of  goods  as  suiU  "sJ 
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The  goodi  thai  were  delivered  to  the  defender*,  and  came  loto 
tlieir  liandi  ns  iioodi  luld  and  vent  lo  thfoi  uiuler  ilie  cuutract 
uf  tale,  and  on  tliat  footing  aloi;e  were  th«  ^wda  forwanlecl  to 
tlieni.  In  no  oi)i«r«ay,  and  un  iio  itttiirr  ^it.unil,  did  the  guoda 
pet  into  the  lisnda  of  (hv  dvfvndeiH.  In  fuijt,  guuds  bo  Ecnt,  are 
lemJ^mf  under  the  i-outrRCt, — and,  if  nut  iHken  and  received  as 
vontorm  to  order,  tlivu  ihu  lendur  is  ut  uu  eiid,  and,  the  pus- 
KMiun  is  Dot  given  over  lu  t)ie  buyt>r  at  all,  alUiuujiii.for  tlie 
ocmreiitence  of  trade,  titey  were  untdiirtlly  lolnin.  When  th«' 
fmodt  arrived  and  were  ex&niii>«d,  tlie  defenders  aver,  and  «e 
niHt  at  present  nssume  what  they  averred,  that  the  tcoods  were 
■dlaeunforin  tn  the  sample,  and  not  of  the  quiility  which  ihey 
were  entitled  to  n  quire  under  the  onirnct  t<.r  ihe  purvlinBe  uf 
tiiKwlK  accordhi^t  to  the  liimple  eahiljtied  to  tlieni. 

This  belr.g  tlietr  view  and  opinion  ol  the  quality  of  the  goodi 
«ent  to  them,  ttiey  were  clearly  entitiud  in  rvtuw  tit  take  them 
•a  implement  of  the  cuntraut.  Nuw,  In  such  a  i-ase,  the  ourte 
i»  clear,  siniplu  and  diktinvt,  and  that  course  Im  une  pre- 
•cribed  by  a  suttled  rnte  in  the  lair  mert'liHiit,  of  univeraul  ap- 
plication. If  the  (lOntb  an,  in  tlie  belii'f  of  i)ie  hujer,  nut  of 
the  quality  he  waaentithnl  to,  he  is  nut  unty  entitled,  but  buund 
tn  return  tlie  gouda  to  the  aeller;  or,  if  thu  8endln;r  theui  back 
would  be  fireatly  prejudicial  to  the  interesta,  or  agatnitt  the  wtah 
vf  tlie  aelter,  to  hold  theui  until  lie  can  intiuiate  hia  rejection, 
for  and  on  aoconnt  of  the  aeller,  ao  aa  to  be  entirely  at  the  dia- 
'  ixMMt  and  (miera  of  the  aeller.  The  rule  uf  law  ma/  be  said  to 
bp  twofold — that  is,  it  ia  a  rale  which  pnivides  fur  the  rights 
and  interesta  of  buth  buyer  and  atller.  The  buyer  cannut  be 
compelled  to  receive  and  take.  In  Imitlement  of  the  contract, 
fixxU  which  he  aeca  and  knowa  are  nut  according  to  aanipte, 
and  not  of  the  quality  which  alone  induced  hioi  to  purcliaae. 
That  tlie  guoda  come  hota  a  diatance,  and  so  are  boilily  aent  to 
Um,  fcannot  affifct  hia  rightt ;  he  cannot  be  called  on  to  pay 
the  price  for  guoda  different  from  thuae  which  alune  lie  ordered, 
w  tu  take  tlieui  at  a  reduced  price.  They  come  to  him  as  of- 
feftid  kud  tetidered  only  in  Implement  of  tlie  contract,  and  he 
haa  his-rig!ic  of  exaniinatiun  before  acceptance  of  the  goods 
under  that  -contract  of  sale,  and,  unlc^'B  aailsSed,  there  ia  do 
aobe^ttmce  by  him.  But,  then,  mhlle  such  la  Ids  riuht,  ther« 
la;  «a  k  tMtt  of  tli«  Auiie  role,  aitd  equally  ithportant,  tlie  counw 
to  be  followed  in  regard  to  the  righti  and  interests  uf  the  aeller, 
whi>  must  not  be  at  the  mercy  ot  the  diatxnt  buyer.  The  latter, 
while  he  haa  tiie  right  uf  refusing  tu  take  the  goods  when  uffeied, 
{and  the  Bending  themia  exactly  the  banie  aa  if  a  pariy  came  and 
offered  them  to  the  boyer  as  implement  of  the  cuDtract).  he 
is  aim  bound,  if  dissatikded,  to  reject  the  goods ;  indeed  the 
right  of  die  btiyer  cannot  Iw  stati^  or  defined  in  terms  wbtcb 
4o  not  equally  lay  down  and  cumpreltend  his  obligatiou  to  the 
seller,  and  that  Is,  to  refuse  to  receive  the  guuds,  and  to  reject 
ihem  when  offered.  Tliough  sentby  t^arriera,  or  raiUaya,  or 
vetDels,  they  are  in  truth,  when  tht-y  so  c«me  into  the  buyer's 
liaiids,  only  offered  and  tendered  to  him.  If  bt*  ia  diai-atiaiiiil, 
then  be  Is  botiud  to  ictuse  to  receive  them,  aa  tlie  result,  aiid 
the  necessary  result,  of  his  averment,  that  what  Is  tendered  it 
li.it  impletneut  uf  the  contract.  To  object  and  yet  to  receive- 
to  T^ect  the  good*  as  not  in  implement  of  the  contract,  and 
yet  to  retain  them  fur  any  purpose  or  ubject  of  the  buyer— is 
Qtterty  inconaistent — incutiiUtent  with  the  rule  of  law— incun- 
'  ahteDt  with  tlie  foundation  of  the  buyer's  right  to  refuse  to 
tike  goods  dlfierent  frutn  what  he  ordered,  which  right  means, 
tbkt  when  the  guwls  are  offered  to  him,  he  may  refuse  to  rvveira 
<  ilten^ind-hicotiaisteBtvlih  the  right  of  Uie  seller,— which  i«, 
'  that  If  tite  goods,  when  tendered,  ate  not  taken  In  implement 
-  of  thi  contract,  they  remain  i  he  property  of  the  aeller,  must  be 
at  his  command  and  diapueal.  nnd  so  must  be  inatanlly  sent 
'badt,  or  held  only  lor  bim.  The  rule  ia  so  laid  down  in  all 
■the  Butborttiet.  The  cases  of  Walt  v.  Glm,  and  of  Ronton  v. 
MtttMl,  appear  to  me  to  be  directly  in  jKinit.  But  there  are 
many  other  cases  in  which  the  pnitciple  ia  stated.  It  ia  of 
no  moment  for  what  purpose  of  his  own  a  buyer,  altliougb  ha 
declare*  that  he  canuot  take  the  goods  as  of  the  quality  sti- 
pulated, retains  pmseBoiou.  Tlie  act  of  retaining  Uiem  1b 
equally  injurious  to  the  aeller,  as  if  the  buyer  desired  to  con- 
"cuca  him  into  an  abateoient  of  pric&  In  net,  that  may  often 
be  the  real  object,  if  we  sanctioned  such  a  course  as  that  fbl* 
ktwtd  here,  of  retaining  for  a  claiiu  ot  damages  on  tlie  gruuud 
of  allied  breach  of  bargain  ; — and  whether  the  objector  not  in 
the  first  instance,  it  might  ofXcn  lead  to  the  aeller,  in  order  to 
•vuiU  tlie  consequences  of  tlie  Indefinite  and  ruinous  detention 
«f  bis  goodly  propuriDg  a  large  abatement.  The  n  jcctiou  of 


the  goods  on  the  part  of  the  buyer,  If  honest,  munt  be  real  and 
actual  rejection,  aud  his  plea  muat  be  cunsixiemly  fiillnwid 
out  by  the  return  of  the  ftuod*,  which  only  ccme  to  him  aa  a 
tender  and  delivery  under  ^he  cuntrud,  tur  un  nn  uiher  tooting 
are  they  ever  in  his  keeping,  ur  at  his  dispvsnl  at  all.  Tu  tak* 
them  in  security  an  alletted  claim  uf  dantagl^  «i)l.uut  the 
consent  aud  Bgalnet  tlie  ren<iin»tianceB  ol  (iie  M-Uur,  and  to 
place  them  at  his  own  dUpusal  by  hia  own  act,  and  at  bis  e«a 
plk-asure,  Is  wholly  repugnant  tu  the  only  ground  on  wiiUm 
they  were  sent  to  hiiu,— viz.  the  cuiitraut  m  sate,  undef  whfch, 
if  he  will  not  take  the  goods  at  the  pnee,  he  ha»  uo  gnmil  «f 
poMessiou  whatever,  but  it,  uo  the  contmry,  bouui  M  leim 
them. 

I  am  very  unwilling  to  refer  to  the  law  ef  Engl— d,  for  in 
many  esM.iuial  principles  U  is  no  different  ftoiii  uur  law  as  iw 
this  contract  of  sale,  that  very  much  uumtainty  liaa  been  intn^ 
duced  into  our  argunienU  trum  refereDce  to  a  law  so  diiKiieut 
fruui  our  oHn  as  to  thiacoutracu  but  on  tUsparlicuiar  point, 
which  really  U-longa  tutlie  law  merchant,  and  ia  bruaght  often 
into  uperatluQ  betMcen  sellera  and  buyera  residing  in  different 
cuuutries  and  remote  parts  of  the  wurkl,  the  rule  seems  to  be 
the  same  in  boib  countries.  I  liave  carefully  looked  over  Mr. 
Smith's  expoBitioo  of  the  law  as  tu  the  ouDtract  of  sale,  to  mo 
whether  any  trace  can  be  found  uf  tlie  right  of  ■  buyer,  when  lie 
ohjecta  tu  the  guuds  as  nut  aocordiitg  to  barga'n,  aixl  denies  tiiat 
be  is  bound  lo  receive  them  as  such,  still  lo  retain  them  In 
order  tu  meet  his  alleged  claim  of  damages  fur  breaclt  of  bar> 
gain.  But  while  tlie  rule  is  laid  down  abaolutely,  1  can  find 
not  the  slightest  trace,  either  in  cases  or  iu  the  Btatement  uf 
priitciplea,  which  suggetiis  the  pns^bility  ol  the  buyer  being 
entitiwl  to  take  sucn  a  course.  On  tlie  contrary,  one  passage 
very  siguificantly  impllea  that  It  cannot  be  dune.  Uaviug 
slated tbe  obligatiODofthevendeetoreturnthe  goodsif  beotijecta 
to  them, — lie  aaya,  (p.  470  uf  Dowdeswell  a  edition) — "Tliero 
are  some  caaea  iu  which  it  would  be  impoesiblv,  or  very  difiicult, 
tu  return  tlie  goods — fur  instauue,  where  they  cuniiist  of  bricks 
and  timber  put  together  in  tlte  shape  of  a  building;"  and  he 
•utes  the  reuie>;y  there  to  be,  that  the  true  value  only  shall  bo 
paid.  An«J  UueD  he  odds — A  qneatitm  Imis  someliows  arlaeu. 
whetlieru' vendee  wltu  hasreftiaed  to  accept  goods nu  titegioumi 
Uiat  they  do  nut  curreapuiid  to  the  i.rdtr  ur  sample, can  Justifjr 
selling  theui  as  llu  vaidut't  agent,  in  order  tu  avoid  tlie  expense 
of  export.  It  is  u  ilaui;eniud  course  to  pursue,  and  Uever  ought 
tu  be  reaurted  to  ttitliuut  iieceaslty."  Js'uw,  in  the  case  sup* 
poaed,  the  goods  have  come  frtMu  abioad— the  luo  and  delay  of 
exporting  them  aud  sendiug  tbom  back  tu  the  aeller  may  be 
very  great;  and  tlie  inly  quealloi  Ui«u  is,  wlieiher,  as  atting 
jor  ike  teUtr,  ainldUng  ike  Mil  for  him  in  the  circuuwuiicvs,  the 
buyer  may  sell, — but,  ol  cuurae,  in  such  a  case,  auling  wholly 
fur  the  seller,  and  iu  no  resiiect  holding  tlte  goods  lor  liis  own 
behouf.  I'his  questiuu  ceruinly  iilusiratea  must  strongly  tlie 
universal  and  rigorous  appiicatiuu  ol  thu  rule,  that  a  buyer  wlio 
objeou  to  goods  as  not  wivordiog  tuGuuiraot,  must  returu  llieiii, 
and  cannot,  couMktently  with  tliat  plea,  adupt  any  cjurse  by 
which  the  goods  are  not  returned  to  the  seller,  or  Held  lor  Ins 
order  and  dispel.  Accordingly,  intheunly  Kngiisn  case  lu 
B.  M.  and  W.  in  wbi.^^h  tlut  cuurbe  was  au.mi»iud,  a  party 
having  relused  tu  uiko  guxds  aa  nut  accuidiiig  lu  order,  while 
the  aeller  mainuined  llial  they  were,  rvsulved  at  last  to  aell 
tlieoi  lur  behoof  of  tlie  selhsr.  Bui  the  Court  (Excli.)  held  thai 
hia  reteutioa  of  the  goods  made  bim  debtor  in  toe  invuieo  prioiy 
aial  tlwt  tliis  act  was  wholly  inconstant  witb  his  plea,  that  Uio 
seller  liad  violated  the  contract,  atid  so  barred  iuui  from  any 
deleiice  in  action  for  tlie  price. 

Sucli,  then,  being  the  rule,  what  are  the  facts  here. 

Tlie  tOUO  shawls,  it  is  said,  were  to  lie  turnislK^  aocordiug 
to  sample.  When  tendered  by  being  sent,  ihvy  are  ejundueil, 
and  the  buyer  objects  to  thdr  quality  aud  diaracter ;  aud  lie 
says  he  rejected  tliem  accordingly  on  tliat  gruuud- 

Then  what  follows  : — 

The  pursuers  (lat  April  1851)  write  as  follows  to  the  defeo- 
dera — (reads.) 

The  defeuders'  answer  (4tb  April)  ia  ceruioly  an  implied 
r^ection  of  shawls  sent,  but  not  au  opeu  Mvu«al  ot  what  waa 
afterwards  put  forward. 

The  pursuers'  reply  ^Tth  April)  is  explicit— <reads}.  Thli 
called  on  the  defenders  to  uke  the  proper  course  open  to  a  buyer 
who  intended  to  refuse  to  Uke  the  goods  as  discuiitonn  tu&nler. 

Then  the  defieodera  annoauce(8th  April)  what  they  intend  to 
do— (reads).  And  lu  another  letter  they  Bjy,  ih^k  ibvy  keep 
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ttw  foodtt  not  witler  the  contnct,  bat  only  as  wcDrity  that  tbelr 

clHim  for  £7i.  Mag  nhiepence  on  each  abftw),  ihiill  be  satisfied. 

This  was  a  coarse  which  a  buyer  was  not  eotftled  in  law  to 
follow,  and  wbidi  excludes  him  from  any  defence  against  the 
actiim  for  the  prtoe. 

_  The  Lord  Orduiary  concur*  in  holding  that  they  were  not  en- 
titled to  keep  the  soods  oo  the  groood  and  for  thu  purpiite  thegr 
RMted,  althoagh  he  thinks  It  has  na  eAct  in  the  present  action 
for  payment.  Bal  if  a  buyer  who  objects  to  goods,  (Aoosss  to 
do  what  is  qaite  iauonsisteiit  with  that  plea,  and  nut  tofulluv  the 
cunrse  presoribed  for  a  buyer  in  such  circumsWnoea,  bat  to  re- 
tain the  fpodt  for  any  purpose  of  his  owih  then,  as  in  all  the 
Rcoteb  cases  attd  the  finglisli  one  I  have  mentionedi  that  cun- 
dnet  it  heU  to  mHmt  him  in  the  aeUon  for  payment  of  the 
prices  as  )w  haa  kift  the  goiHls.  wliich,  If  lie  did  not  mean  to 
reeeive,  he  should  have  sent  back;  H«nce)  w«  rnvt,  aooording 
to  all  tlie  authorittea,  decida  what  shaU  be  the  effect  of  suchcon- 
dnct  when  the  selter  brings  his  action  for  tlie  price ;  and  if  the 
bqyer.  to  are  the  seller  the  expense  of  exporting  the  goods, 
cannM  eten  sell  there  for  behoof  and  benefit  of  the  seller  wtth^ 
MtmlleiiliBf  htaseif  in  the  oattraol  pricak  iDucli  more  surely 
ben,  vhere  he  keeps  the  goods  at  •  noeaiu  of  pvi^V  lumscl( 
or  liaving  a  fund  for  payment  of  an  alleged  claim  fur  danuges 
on  account  of  the  supposed  breach  of  bargain.  Any  otiief  le- 
aolt  would  put  a  seller  in  a  most  unreasonable  and  alarming 
manner  into  the  hands  of  a  buyer,  without  any  protectioa  what- 
ever. When  the  goods  arrive  and  the  buyer  is  diMatisfled,  tliat 
ia  mercly  his  averment,  in  which  he  may  be  quite  irrung.  If 
the  goods  are  not  Ulcen  as  fulfllmeat  of  tlie  price,  tlie  buyer 
has  DO  title  to  take  tliem.  Thnt  they  are  at  his  warehouse,  lis 
of  DO  oooaequence.  The  buyer  has  no  right  to  take  pmsessioo 
fif  then  for  himself^  or  for  any  interest  of  his  own  wliatever, 
'Cb»f  are  aent  to  him  under  the  contract  of  sale,  aud  a^  there- 
by tendend  to  him  as  in  implemeot  of  tliat  ooatracu  If  be 
wUl  not  raoeiM  then  on  that  foming.  then  Ik  can  hare  np  right 
wbatamtotakepnasesneo.  BntlttiedoeaionanyiDtereatofhis 
owDt  ud  for  htmsUr,  ilie  result  to  tlie  seller  is  equity  tlw  same,  of 
cl^iriving  bin  of  tlie  control  and  diiposal  of  tite  goods,  aa  much 
■a  if  the  buyer  Hcknowledged  them  to  be  in  accordance  with  tlie 
order ;  and  it  would  be  rowt  nojust  to  the  seller,  that  the  bu^er 
f  hould  thus,  at  ttis  own  pleasure,  subject  the  seller  to  such  im- 
aiaoae  inoimvenieRoe,  and  such  an  Qoezpecled  and  onfiUr  reaolb 
Wliether  an  article,  especially  of  fancy  goods  for  the  fadiiooa 
of  ft  new  season,  is  according  to  the  quality  expected,  or  accord- 
fang  tosam^e,  may  often  be  matter  of  great  difference  of  o|rfnion. 
May,  thechange,  such  as  it  is,  may  have  arisen  fnim  some  new 
taste  in  the  fabric,  so  tliat  the  article  may  in  truth  be  better 
fiff  the  market  titan  what  was  urdenxl.  although  tlie  provincial 
buyer  may  not  have  become  aware  of  the  diange  In  the  fashion, 
and  tbe  maoufoctorer  knows  tlut,  in  the  change  such  as  it  ia, 
the  article  is  more  saleable  than  it  was,  and  that  his  cnstooter 
wmild  tiave  soon  fotmd  himself  liehind  in  the  trade  if  the  exact 
ttem  or  style  of  the  sample  had  been  kept  to.  If  the  buyer 
disaatU&ed,  and  if  the  goods  are  sent  back,  then  the  seller 
knows  be  can  sell  them  with  perfect  ease.  Again,  the  price 
flia/hafo  risen  in  the  manoftctorer's  Immediate  market,  alr 
thoBglLit  faaa  fol^  in  the  buyers, — and  lience  again  the  interest 
of  the  aeUer  to  have  tbem  immediately  sent  back  if  olyected  to. 
At  lUI  eraita,  lie  knows  best  how  to  dispose  of  them  before  tlie 
wa«cH>  is  loal,— and  at  all  events  he  makes  the  moat  of  them, 
•Dd  isMt  a  aufiorer.  But  it  the  buyer,  at  bts  own  band,  and 
«*  hia.owq  caprice,  may  keep  Uiem  for  some  alleged  claim  of 
dwn«ge%  what  is  the  result  ?  Why.  in  this  case,  SOOO  sliawls 
krB  kept  dead  *tock  to  wait  the  making  of  other  SOOO^  so  that 
an  order  ftp^MO  t»  ta  raydn  4000  to  meet  U »  and  tf  ft  diapMa 
atisea  as  here,  the  seaaoo  ia  bit,  ud  the  acUale  baoonei  na- 
jaleable,  or  of  Jittlcf  valae* 

Such  nnftir  results  cannot  be  permitted  to  attend  the  un- 
authorized act  of  the  buyer  at  hla  own  pleasure,  and  ia  direct 
violation  of  the  terms  and  conditions  on  whidi  alone  the  shawls 
ware  emit  to  him,-^hiob  wjm,  tb»«iiufitio&  that  be  vaa  to  take 
tbem  as  the  goods  bonghtaodcr  the  oontract^aale.  Ifbewill 
not  take  oo  that  footing— and  he  ts  not  bound  if  lUsaattsBed— 
then  they  are  in  truth  not  delivered  over  to  him.  although 
physically  they  hare  been  sent  to  him,  nod  be  bfts  no  titie  of 
poasesaion.  If  be  takea  and  retainatbem  1^  any  porpose  of  hia 
own,  while  he  yet  says  he  r^ects  them  aa  oot-op^brm  to  sample, 
and  in^ta  on  keeping  them  wtien  required  to  return  them. 
ttKib  tortloos  and  inuonslstent  oiodoct,  wholly  unwarranted  by 
the  condition  of  the  only  title  of  posiossimi  ever  entroated  or 


oAred  to  Mm,  most  bri^  him  vndar  tbe  oontBio^aad  btrift 

t^^Hisition  to  paying  the  price< 

Any  other  view  would  be  most  hacardons  for  mercantil* 
trannactions.  and  would  be,  in  my  ofrinioo,  whUly  incoosisteot 
with  the  obligations  on  tlie  buyer  if  dissatisfied  with  the  way 
in  whiirh  the  seller  lus  answered  the  order.  1  am  tbeitCHaaf 
opiuiun  that  Juditment  ranai  be  given  for  the  prioe  <rf  thegoeda. 

Ijord  Woti^l  am  of  opinion  that  no  iurtber  hiqidry  b  Be* 
cesmry,  and  Uiat  tbe  punniera  are  entitled  to  deciwc  tbt 
case  Mands. 

Looking  to  the  defendett'  avermenta,  and  the  ooxtttpoodvam 
produced,  we  must  take  it,  that  after  the  guods  were  tandetod 
under  the  contract  of  sale,  (for  it  was  upon  that  footing  aloD* 
tiiat  any  poasaaalon  waa  given  to  the  defendeii).  there  wa^  beio 
not  merely  an  intimation  by  the  dritoderaof  di—tiirfaortoo^th 
the  goods  sent,  and  a  claim  of  daduction  fmm  tllft  ptiot,  b«t 
a  timeoos  intimation  of  tbe  positive  r^aeUm  of  the  goaxlB,  nd 
that  the  defenders  were  not  to  take  tbem  at  aU  m  ia  imple- 
ment  of  the  contract,  but  were  to  claim  iamagu  for  nuo-imple* 
ment ;  and  that,  in  that  state  of  tbe  Cftse,  wbat  the  defondBrs 
farther  did  was*  not  to  return  tbe  gooda,  or  to  intimate  tiiot 
tb«y  held  them  for  and  at  tba  dlapoaol  of  tbe  pnnmert-^at 
when  tbe  alternative  ia  distinctly  put  before  tbem,  msra  iIm 
enw,  either  to  pay  the  price,  or,  if  dissatisded.  to  return  tbe  fOodi» 
they  inatsted  upon  retaining  Uium,  atMl  did  r^taiu  thm,  Mt 
(MS  tiiey  put  it)  in  implemcut  or  part  implement  of  tbe  ce*- 
trHCt,  but  in  matrity  of  their  allegud  claim  (rf  damagea. 

Now,  if  the  reteutioo  for  aucb  a  purpoea  waa  a  T^ol  ri^it, 
of  course  there  can  be  no  qoeation  that,  by  amertiog  ikat  ri^tt 
the  dufeodera  could  not  bring  tliemselves  into  tbe  pniTtiranMint 
of  being  in  consequence  bomid  to  pay  the  price  of  the  goetb 
in  an  aotioD  np<Ma  the  contract,  wkieK  thU  u. 

But  assuming  the  remedy  or  mode  of  redrem  taken  by  tbe 
defetidera  to  be  wroaf,  the  point  which  ifaa  eaae  pneaeats  i»-r 
whether,  by  tvaortiiig  loit,  the  defendui  landelM  ttanedirea 
liable  Ah-  ihc  prim,  or  only  aubjeoted  themnlve*  in  tbe  imtgm 
which  it  might  be  shewn  were  by  that  wrmf^  actocga^nod 
to  the  pufBuera, — tbe  remedy  of  the  jMrmara  against  tbe  deirii- 
ders,  in  addition  to  any  cUim  of  damiv;aB  for  the  £iUnm  in 
luinaediate  return,  bel&ffaB  ftppllofttioa  to  tbeflbedS-tobUB 
the  goods  restored. 

I  have  certainly  felt  that  thia  involved  a  question  atteiidftil 
with  difficulty ;  bat  after  conaidering^  the  mabt^ear^^Uy,  I 
have  come  to  be  of  opinion  that  the  defence  cannot  b«  aus- 
taiiiud.  It  lias  been  decided  in  Banaon's  case,  that  it,  aJUr  an 
ezplict  rejc<  tion  of  the  goods,  and  storing  them  in  a  bonded 
warehoutw,  tlie  vendee  who  had  made  advanoes  In  oooteupla. 
tion  of  the  receipt  of  the  goods,  breaks  hulk,  and  nsea  any  part 
of  them,  he  excludes  hliuBelf  from  being  heard  on  the  ob^e^ 
tlnn  to  tnc(|nallty  of  Ae  goods,  and  most  take  tbem  aa  imple- 
ment (if  the  contract,  and  pay  the  price. 

Theri;,  indeed,  th^-re  waa  not  only  retention,  but  a  retoitioo 
Bccompuiiied  with  a  umi  of  part  of  the  goods.  But  when  ttie 
sp4xi»I  purpose  of  the  nseiscoualdered — thnti8,therL-imbtirae- 
meiit  ut  wbMt  was  clearly  due  to  the  veodee  if  his  avermt-nt 
of  the  Insufficiency  of  tbe  goods  waa  true,  and  his  right  to  re- 
ject therefore  clear — the  dedston  may.,  it  ia  appremndod,  tie 
held  to  Indicate,  and  Indeed  to  involve,  ft  mm  gener^  prin- 
ciple, via.  that  if  tbe  vendee  intends  hia  rejection  of  tite  goods 
and  repudiation  of  the  contract  to  have  any  effect,  tbe  gooA 
must  not  be  ret^netl  ybr  any  purpott  vhaiemr.  ApcOTdln^y.it 
appears  tu  be  stated  by  the  autboriUes  as  a  general  rule,  tb^ 
while  it  hi,  on  tbe  one'band,  the  right  of  the  vendee  to  n^ect 
the  goods  if  not  of  the  kind  or  quality  liatgaiQed  for,  provided 
it  hod  been  done  timeoiuly,  it  is,  on  the  other  bftUd,  Ait  dW|p 
to  return  them  to  the  rendor, 

Beturn  is  stated  without  qualification  aa  the  coanttrpait  or 
necessary  accompaniment  m  rejection,  t^s  vendee  ift  «S- 
titled  to  reject,  and  does  ao,  the  vendor  ii  entitled,  ai  a  oott- 
sequence  of  tbe  rejection,  to  the  possesion  trf  Iris  gooda. 

There  Is  no  hint  that  the  vendee  may  at  one  and  the  aaae 
time  exercise  bia  right,  and  yet  retain  tiie  gooda  in  Koarity  of 
the  damages  which,  upon  hia  own  allc^^on  that  tbey  ftre  di*' 
conform  to  bargain,  may,  if  be  shall  prove  the  £acti  bo  then 
due  to  bim. 

And  I  think  that  la  mercantile  expediency,  and  upon  prin- 
ciple.  the  r^ectlon  and  the  return  onghttobeheld  to  be  ioe"- 
parabl^  and  that  if  the  vendee,  whih  he  intimat««  r^eetfo*. 
witiiboldi  tbe  goods,  M>d|ikMaffi  Ut/Wf^^^ti^wnit^'' 
denumd  for  return,  witiiChemi«o«lvtf  placea1@lM«blm,.tlt4^ 
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If  taa  tlwll  not  eom^  wKh  the  d«MBd.  fae  nrait  y$.y  tho  price, 
then  the  lefcal  resnlt  Is,  that  by  wtthbcMing  be  u>  to  be  taken 
mm  paming  fh>m  the  ol^Jectloo,  or  barring  himHlf  from  insist- 
htft  In  it,  and  s&bji^lB  hituMlf  to  parment  of  the  price. 

Withoot  going  into  details,  I  shall  only  say,  that  it  appears 
to  me  tbat  any  other  role  would  gire  very  uodae  advantages 
tn  tba  vendee— would  pnt  It  in  his  power  to  work  ont  very 
ttnlUr  eli|}ect»,  and  enable  liim  to  dn  great  injury  to  the  ven- 
dor,—/or  the  opi^ning  a  door  to  which  there  is  no  adequate 
cause  in  the  reanoQablenctH,  as  it  If)  alleged,  of  the  vendee  ob- 
talDing  hk  tbat  way  a  security  for  aiteged  damages  from  ail^ed 
hreaeb  of  contract.— while  it  would  be  most  unjust  to  the  ven- 
dor to  laaive  biro  with  no  renedy  for  the  injury  be  might  suffer 
1^  his  foods  not  being  letnrned,  but  mi  aoUo&  at  damages 
agidnst  the  vemlee.  X  tfaiok  tt  woold  be  uoet  dangerous  to 
MnotloQ  mattein  Mog  put  on  that  footing. 

The  vendee  gets  the  goods  in  implement  of  the  oontract 
hu  has  entered  Into.  They  are  delivered  on  tbat  footings  and 
he  may  reject  them.  But  if  he  refiMns  to  bold  them  on  the 
titte  on  which  he  got  thea.  the  l^ial  consequence  is,  that  be 
tanst  bold  tbem  for  the  vendor.  He  cannot,  while  be  repn- 
(llates  the  title  on  whtch  poeseMion  waa  taken,  nevertbeleaB 
retain  the  posseieion  to  satisfi'  some  other  interest  which  be 
mra  arises  to  bim  In  respect  of  his  right,  notwithstandkig  the 
rieHvery  of  tb«  goods  as  (n  fulfilment  of  the  cootmot,  to  releot 
them,  and  relievo  himself  from  the  contmct ;  and  if  fae  clesa 
retein,  and  tefueo  to  return  the  goods,  then  be  does  what 
is  tnootnpaiible  with  a  repiidiation  of  the  contract,  and  brings 
lilmaelf  Into  a  peritton  In  which,  whatever  he  may  cbooee  toaay 
is  the  footisg  M  wbidi  he  kept  possesion  ol  the  goods,  the 
tow  will  say  be  is  to  be  held  as  having  kefrt  the  possesion 
under  the  contract — that,  is,  upon  the  title  oo  which  the 
goods  were  delivered — and  which  contract  he  mnstfulfll  on  his 
part  as  one  implementtKl  on  the  part  of  the  veador,  or  at  least 
will  say  that  he  baa  barred  faimsedf  from  afterwards  objecting 
to  the  tnttcieo^  of  the  goods,  or  withhelding:  payment  of  the 
^ofrattasted  prfciei. 

I  had  dot  referred  to  the  partionlar  BngUsh  easM  which 
TTMir  I^vdiMp  has  auntioDrd ;  but  In  this  department  of 
the*  law;  ft  irsad«iaet*ry  to  se»  that,  according  to  them,  the 
aame  result  would  be  arrived  at  In  England  a*  thai  to  whkh 
tn  hav*  oome. 

J^ordt  Ceettem  and  Mwrmjf  cooenrred. 

The  Court  pronounced  the  following  interlocutor: — 
"  Becal  the  ipterloontor  of  tbe  Lord  Ordinary  ;  and  having 
«0ni4deMd  tbe  letters  founded  upon  by  the  pursuers,  and  which 
vtsM  admitted  9/.  the  bar  by  the  defenders  to  be  tbe  genuine 
enrreepoodence  which  paarad  at  tbe  time,  find  that  tbe  goo<Is 
which  the  defrndera  objected  aK  not  conform  to  the  sample, 
Buvording  to  which  they  ayer  tbat  they  purchased,  were  rant  to 
thqm  by  the  pursuers,  along  with  the  InvtHoes  produced,  as 
goodsbwightiindertheordertransmitted  to  the  puntners  through 
their  agastB,  from  the  detienderB,  and  came  into  pofiseSBion  nf 
.the  dei^ders  solely  in  respect  of;  and  as  In  implement  of  tbat 
contract  qf  ode :  lind  tiwt,  when  tbe  defenden  oUected  to 
the  vvodnt  wl  rejected  them  as  not  conform  to  sam^e,  it  was 
th«ir  ijnty  to  return  the  same  to  tbe  nellerx ;  and  that  they 
wexe  qt^cM^Uy  called  upon  to  do  so :  Find  that  they  were  not 
entitled  to  retain,  for  any  ptirpose  or  iuterest  of  their  own,  the 
goods  whioh  they  objected  to  receive  under  tbe  said  contract 
«f  nale ;  and,  having  so  retained  tbem,  are  not  entitled  to  re- 
fuHB  to  .par  the  price  thereof,  not  bavii^p  acted  In  the  way  in 
whffh,  as  Di^ea,  tbey  were  bound  to  not  if  they  intended  to 
tHaotJ^nthsrejeoUonof  tbegoods:  ^Rierefore,  decern  in  terms 
\f{  tbe  libel :  Fmd  the  pvnoera  entitled  to  ezpenaes ;  allow  an 
aoooont."  ^ 

Ltrd  Onfiwry,  Bntbccfhrd.— ilef.  Hackensle,  Cook ;  J.  and 
4.  Cook.  W,8.  il^.-^.DoD*ldK>B  i  WilUan  lIUleK,  &8>a 


2m  Kovtrnbtr  1852. 
8non>  Diviuoa. 
JoHM  J0BN8TOV,  Bu^end^TjV.  Tbb CLUToirsaL 
Coal  Cpupahy,  Be^iyndesi^t 
SHI  of  Eschangp—  Diligeooe— Sospensien— ^  hitl  Immmg  h»m 
draw*  tymi  JfiwH*.     mid  D.  M*A.,  it  wat  tm^pud  bf  Ikt  indi- 
ndmt  m^Mttmi  ^  /.  It'A  and  JO.  i/'A,— &(«pmtien  di$ 


dtmetriiOomm^AatlklUdiiidarmdlliiWh^maeeqita^ 

of  a  duirgt  at  the  inttarut  nf  the  indoriee,  on  the  gnmd  Uiat  Ue . 
biU  had  not  been  duly  negotuitidt  inamucfc  at  U  hm  not  OBciftud 
hil»Jim^fJ.mdl>.M'A^^t^iued. 

This  wu  ft  note  of  BOBpeinon  and  fibemtion  imtaDMi  ■ 
by  thednwerof  a  UU  in  the  fidlowing  termsj  wUehlifd, 
been  indoraed  by  him  to  the  re^cmdentSj  wui  on  vhiph 
he  had  been  ohaiged  and  incanNnted :-~ 
**^M>  Sig.  9d  MaaA  HBSO.  ■ 

•*  Font  months  after  dat«,  ft^  to  nw  or  nj  order,  at  your- 
ooontiag-boase^  the  snm  of  one  hwidnd  and  tUny  poonda 
Ung,  fae  valBB  veosired.  Jokm  JinnsToa. 

JoHii  M'AnnnB. 
Dvuut  M'AnziHa^ 
*■  To  Meesrs;  J.  and  D.  M'ArUmr^  fltboaMn^ 
35  Bast  Howard  Street,  Ola^iew." 

The  ETound  of  snspenmon  was,  that  the  bill  had  not^ 
be«a  duty  osgotiated^  bo  as  to  form  a  good  warraol  fi»r. 
diiigeneeyin  lespeet  that^  while  drawn  upon  the  £mi  of 
J.  and  D,  M'ArthQfj  it  bore  to  be  aocepted  hj  the  two 
individoala,  John  and  Dugald  M'Arthnr^  persons ,  on 
whom  the  suspender  had  never  drawn  any  \m. 

The  Lord  Opdioary,  on  Isfe  November  1852^  itiuwA 
the  note,  adding  the  following — 

J^ofe.— The  address  In  the  bin  leaves  tt  uncertain  whether 
it  Whs  intended  to  be  drawn  on  HeesiB.  John  and  Dugald  Uao* 
Arthur  individually,  or  on  an  alleged  firm  of  Messrs.  J.  and  J}. 
U'Arthur.  There  Is  nothing  to  denote,  with  abaolnte  cer- 
tainty, that  tbe  company  were  the  Intended  drawees,  or  to 
excloiie  by  necessary  constmction  the  othersnppoeltion.  Thus 
standing  the  address,  it  appean  to  the  Lord  Onlinary,  that  a» 
the  Mil  was  actually  accepted  by  John  U' Arthur  and  Dugald 
H-Arthur,  any  objection  nninded  on  tbe  #ant  of  due  negotia- 
tion is  ill  founded.  It  must  be  presumed  that  tbe  acceptor* 
righUy  construed  their  own  address,  and' an  erroneous  IndmN^' 
tee  waa  entitled  to  rely  On  that  presumption.  Bdt  the  cue 
does  not  rest  het«.  Tbe  biU  was  so  accepted  when  H  was  In- 
dorsed for  value  by  tbe  complainer  to  tbe  respcmdents.  If 
there  be  an  error  in  the  negotiation.  It  lies  with  the  compMne* 
himself ;  and  having  led  the  tespondente  to  take  tbe  bill  a* 
one  duly  accepted  in  common  course,  he  cannot  be  allowed 
to  found  an  o^eotion  on  an  alleged  irr^;n]artty  for  which  he 
himself  is  responsible." 

The  snspender  reclaimed,  and  pleaded — His  state- 
ment wasj  that,  at  the  date  of  the  hill,  there  «as 
»  firm  oanying  on  bustneas  as  fifdiovren  in  Gla^ont 
under  the  name  of  J,  and  D.  M'Arthnr;  that  it  was 
on  that  firm  he  drew  the  bill ;  and  that  he  indorsed  it 
to  the  respondents  before  acceptance.  The  qnesUon 
therefore  was,  whether^  when  a  bill  is  drawn  on  a  eom- 
panj  firm,  and  is  aooepted  by  the  individuals  who  hap- 
ipen,  as  in  the  present  case,  to  be  the  only  partnen  of 
the  firm,  that  fiurms  a  good  firandation  for  dilisenoe 
MUttstthedmrear.  Hie  snspender  aqtnsd  that  Hdia  nek 
u  the  argmnent  on  other  ride  were  that  ofpersonal 
exception,  that  the  acceptance  took  plaise  before  the 
bill  left  the  suspender's  hands,  his  answer  was^  ti^t 
iNnld  not  be  U^sn  for  graotod,  andTaavokfriMttw  to 
go  to  proof,  in  the  BiU-Chunber. 

The  respondents  armoered — AHhougfa  the  suspender 
now  mainttuned  that  the  indorsation  ^d  preceded  the 
aooeptance,  there  was  no  distinct  statement  to  thate£^t 
pn  tbe  record.  But  it  was  a  matter  of  no  oonaecpienoe. 
If  the  snspender  drew  a  bill  in  this  Ambiguous  manner,  it 
was  at  his  tiak  to  indorse  it  wiUiont  muing  sure  of  the 
terma  (rftheaeecytanoe.  Unless  tiie  feding  of  ilie  Court 
were  ahogediw  m  ftvour  of  the  supender,  H  was  im- 
^arible  to  pass  ^e  note  iritbont  eaotion^  . 

sion,  and  that  not  merely  on^^groS&^tffiK*^^]^^^ 
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vithoot  cftotloD ;  but  looking  at  the  nat  im>  »f  iliu  xtaMmeiit  on 
recotd,  I  do  not  think  we  can  ofviiine  tliat  tin-  bill  who  acceptcil 
before  Indorsation.  But  that  as  it  may.  thl^itt  u  Musiit'nHlon  by 
the  diawer,  and  I  tuku  M»  t>tatumfiit  that  be  inrtoiReil  tlte  blU 
before  acceptonoe.  Well,  tticu,  he  drawn  a  bill,  wbicb  he  in< 
dones,aDd  he  takes  the  rukof  how  it  it  to  be  accepted.  The 
UU  is  drawD  npoD  J.  and  D.  M'Arthur that  does  Dot  oeces* 
■iuily  infer  that  these  two  penons  are  carrying  on  hutdoem  an 
a  company;  they  may  be  two  brothera.  both  carrying  on  tbu 
same  bosinest  in  the  same  town.  This  is  not  necewarily  a  bill 
drawn  on  a  company.  Bot  it  Is  the  drawer,  the  siispeoder, 
who  draws  it  to  this  way,  and  pats  it  out  of  his  hands  drawn 
In  this  way.  Then  tie  runt  the  risk  of  bow  that  amblgoons 
addren  is  to  be  interpreted,  and  how  the  bill  is  to  be  accepted. 
U  U  wti  intended,  aa  the  suspender  says  It  was,'to  draw  on 
the  company,  and  yet  it  is  drawn  in  suclia  way  as  to  bo  mtsnn* 
derstood,  that  is  the  fault  of  the  drawer.  Tha  bill  does  not 
bear  to  be  payable  at  your  couDtiag-house,  as  that  of  a  com- 
pany, bat  is  simply  nddre<HM.-d  to  J.  andB.  M'Arthor.  Then,, 
that  it  was  accepted  in  a  way  in  which  the  sutpeoder  did  not 
Intend  it  ■houlu  be.  is  a  nsult  for  which  he  is  reipoaidblo, 
and  which  cannot  form  the  groand  ot  a  suspension  at  his 
inatanca.  I  am  very  clear,  thrrvfore,  for  refusing;  this  note  on 
the  principle,  that  the  ntaio  ohjectioo  on  which  it  i^  presented 
it  one  not  competent  to  thfi;  i>arty,  who  is  responsible  tor  tho 
way  In  which  he  drew  the  hill. 

Lord  CodAuttt. — I  am  of  tlie  same  opinion.  I  have  been  all 
•iMg  hnpresBed  with  the  fiKlIng,  that  tills  Mil  watt  not  nec«r- 
Milly  adareased  to  the  aocwtors  as  a  company.  Svcn  if  oan> 
tion  liad  been  offered,  I  think  the  suspenuou  bad  on  the  merits. 

Lord  Mvmjf  concurred. 

Lord,  Wood. — If  we  had  bad  it  as  a  fact,  that  the  bill  was  not 
Indorsed  before  acceptance,  the  caoe  would  have  been  quite 
oUor ;  and  if  inquiry  had  been  Ibonght  uecessary.  we  ounid  not 
bave  pand  the  note  withunt  caatiuo.  If  the  bill  had  been 
■ddrsMod  to  the  company.  I  should  have  had  difficulty  in 
holding  that  it  had  been  duly  accepted-  But  on  lookiufc  to  the 
bill,  do  we  dnd  it  to  l>e  addressed  to  the  compauy  f  I  think 
we  find  qoite  the  contrary; — It  Isaddressed  to  iudiviauulx,  and 
aooordingly  that  is  the  ooostrnotion  whicb  tbe'iiarties  to 
whom  it  la  addressed  put  on  it,  and  they  so  accept  it.  But  if 
there  was  any  doabt  In  the  matter,  to  whose  fault  wad  that 
doobt  attrihataUe  t  That  of  the  suspender,  surely.  If  it  wss 
accepted  by  lodividualB,  and  could  be  so  accepted,  looking  to 
the  address,  I  think  that  the  bill  was  duly  ui^tiated,  and  that 
then  is  no  ground  for  snspeiwton. 

Jjord  OnBnarf,  Anderson. — Ael.  Deas,  Adam ;  Adam  and 
Kirk,  W.B.  AgMt».—AU.  Sol.  Gen.  (Neaves),  Looan;  IX  J. 
MacbnOr,  S^aO.  Agmt^V^  Cfe/*.— <W.O.T.) 


24t&  Novmber  18u2. 
SKOOvn  Division. 
Tbi  UiaiBTRATBa  AND  Towy-GoosoiL  OF  PeRTHj 
Pumienf  v.  C.  &  J.  M'Donald,  Ve/mden. 

Bvyal  Burgb— Petty  Cuiioms— Buna  Piilci— Siile— Ttc  t»- 
kabilmi  imrgh  {Ptrtk),  under  the  euttomi  tablt  vfwhick 
etrtttimdmn  were  in  me  to  be  levied  on  alltpiritt  "brought 
imto  the  torn  bjf  atrangera,"  gavt  oa  order  lo  «  WrcAaat  ol 
LiUh  tor  thrme  pumeheoat  of  firita  to  be  tent  him,  to  b«  do- 
livered  at  m  eertaitt  price  om  board  ike  railmn/  oteamer  ot  Gran* 
fM(  tht  purehaaer  pacing  the  expente  of  amotyanee  to  Ptrtk, 
and  taking  the  ritk  from  the  time  of  detiwry.  la  on  action 
agaiiul  the  pwehaaer  fur  payment  of  bmrgh  daet  on  the  'epiritUf 
on  ike  ground  that  the  peculiar  mode  of  purchase  having  been 
adopted  bg  him  mertlg  with  a  view  to  evade  pagwuHt  of  tht 
daee,  he  could  not  be  recognized  om  Ike  bona  fide  imporier, 
and  that  the  goodt  were  to  be  regarded  at  having  been  im* 
ported  by  the  teller — Held  that  tke  purckater  wat  the  impor- 
ter— end  tkat  the  tpiritt  were  not  liable  in  payment  of  duty. 
Thia  a(!tioa  was  raised  in  the  Sheriff-Court  of  Perth 

for  payment  of  1 7fl.  of  burgh  dues  on  three  puncheons  of 

vhiricy  brought  into  the  burgh  in  the  course  of  the  night 

of  12th  Juiaai7  1850. 


The  flmnmons  set  forth — 
That  the  puntufrs  wen'  iu  use  to  levy  bui^fa  cnstons  nnder  s 
table  which  contained,  in'tr  aha,  the  fulluwing  Item  . — **  At^fm- 
vitse  or  lipirits  niudo  of  malt,  bruiifiht  into  the  town  by  sttuD- 
geni,  to  pay  for  Mich  giillou  two  Khilliiigs  Scots."  That  "with 
rt-ferencu  to  the  xaid  three  puncheuns  of  whisky  bruu^it  into 
Perth  as  aforesaid,  the  piirsutis'  culK-etors  of  customs  watched 
the  ports  (of  tht)  burgh)  till  a  late  hour,  and  till  after  the  goods 
wiirehooses  of  the  Oeueral  Hallway  TermluQs  appeared  to  b« 
shut  for  the  night.  These  warehoiiseK,  as  the  said  collectors 
of  the  pursuers'  customs  allerwards  learned,  were  opened  about 
midnight,  and  the  said  whisky  was  then  brought  into  the 
town  of  Perth  without  paying  the  said  customs  due  tbetcuii, 
and  were  taken  poe^csaion  of  by  the  defenders,  aitd  the  sitiil 
three  puncheons  of  whisky  were  thus  got  into  Perth  In  pru- 
sccntioo  of  a  scheme  to  evade  payment  of  the  said  customs  das 
to  the  pursuers,  of  which  scheme  the  defenders  were  the  prin- 
cipal or  sole  devisers  and  executors,  or  at  least  tbeyVere  art 
and  part  thereta  That  ntithur  of  the  partners  of  the  r'aid 
firm  of  0.  and  J.  M'Donuld  reiuilea  within  the  town  of  i'ertli, 
that  is,  within  the  royalty  thereof,  and  the  defvudets  were 
therefore  strangers  In  Perth  within  the  meaning  vt  the  said 
tabic  of  customs." 

'1  he  Sheriff-substitute  found,  that  although  the  private 
dvelling-honse  of  the  defenders  was  without,  the  shop  of 
the  firm  was  within  burgh,  and  that,  aocordinglj,  in  the 
present  question,  the  defenilers  were  "not  to  be  <!onsi' 
dered  and  dealt  with  as  strangers."  This  deciuon  be- 
came final. 

Thereafter,  proof  having  been  lei  on  both  rides,  it 
appeared  that  tho  defenders'  order  for  the  whisky  was 
given  by  tham  to  WilUam  Macfifflane,  Uie  agent  at 
Perth  of  Uessn.  Haig  of  Leitb,  who  tnaumittad  Ois 
order,  along  with  others,  to  tho  Haigs,  accompanied  \(j 
the  following  letter: — 

"in  transmitting  these  orden.Ihave  taken  the  liltert^ef  qnot* 
log  them— ^fif,  under  your  piicu  (being  llu>  obar>;it  £jrcarrisge) 
frt-e  on  the  railway,  paiUes  hrre  paying  tlie  carriage  auU  taking 
all  risk.  This  I  have  done  under  the  following  oircumiftaBcei, 
which  I  have  ouly  learned  siuce  I  la^t  had  the  pleasure  ctf  ad- 
dressing you.  It  appears  the  trade  have  recently  attempted  to 
reidst  payment  of  the  town's  dues  of  ^  pergalloa,  ui  the  ground 
that  tne  act  explicitly  declares  the  same  to  be  haviable  only  on 
spirits  imported  by  strangers,  such  as  would  be  construed  wars 
you  to  sell  here  carriage  paid,  implying  the  whisky  was  not 
the  purchascr'B  until  actuitily  received,  while  the  meruiant  hm 
buying  in  Edinburgh,  or  elwwhere  free  on  railway,  the  spirits 
are  theirs  that  moment,  and,  by  their  paying  the  carriage,  it 
is  they  that  import  It,  and  not  strangers.  This  is  considered 
a  good  defence,  and,  1  am  iufonued,  is  (ffesently  to  be  tried. 
tTnUI  this  point  is  definitely  settled,  I  would  feel  very  gratefoL 
by  your  complying  with  tha  wish  of  parties  here,  and  wUow  me 
Bell  free  on  railway  In  plaoe  of  rarriage  paid, — the  request 
being  made  for  a  parpose  as  explained.  TIm  carriaga  ahv 
l>eing  within  a  very  sniall  fraction  of  Id.  pergallut,  I  praOBS 
it  can  make  little  difference  to  you." 

The  whisky  was  sent  by  the  Uaigs  as  ordered,  accom- 
panied by  an  invoice  bearing  to  be  at  5/9  ca;^  in 
eight  days,  f.  o.  b.  at  Granton." 

The  price  was  settled  by  tiie  defenders  wUh  Macfiglane, 
by  a  tuU  at  three  months. 

The  Sheriff-ffibstitute,  on  24th  March  1852,  pro- 
noanced  the  following  interlocutur: — 

"  Having  resumed  cuiisideratioo  of  the  process,  and  tlie  pur- 
suer having  led  no  farther  proof,  finds,  as  matter  of  CM.-t,jltn(t 
that  the  three  puncheons  of  whisky  specially  lilteUwd,  wvre 
ordered  by  the  defenders  from  Haig  and  Co.,  dUtUlen,  I>eitii, 
about  7th  January  1860,  to  bo  put  free  on  Iraard  at  Gianton, 
and  to  be  conveyed  thence  to  Perth  at  the  defendets'  risk  and 
expense;  Meonii,that  the  said  puncheons  arrived  at  P«ithou 
or  al>oat  the  12th  day  of  Uie  snrne  month,  and  were  eonvejwl 
to  the  deCendeis*  premises  during  nlgi^tlnie ;  Iku4,  that  the 
quantity  of  whisky  oontalnad  in  saldfpSnehMWM  Mt  denied, 
and,  at  the  rate  flcwl  by[iiaiMJtt«i^)^Mwj^^ 
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tothotamfintspodaltjrcoitclutlcdfor:  Fiodmiw  matter  of  lav, 
that,  under  tbeae  Gu:t^  it  canoot  be  held  that  the  satd  Impor- 
tation wan  really  and  truly  the  act  of  the  defenders,  so  as  to 
exempt  the  »fd  wliieky  from  the  Iturgh  ciutonn  attachable 
thereimto:  Thcrt'fore,  dwctns  for  the  said  snm  of  custom: 
But,  undei  the  wliolti  ciicumutanccK,  finds  no  expenseti  due,  and 
<Iecemi>. 

"  Xotf. — The  pnrRiiers.  at  the  close  of  their  minute,  propoBed 
further  proof  If  the  itcrciiden  dhonld  be  held  an  inhabitantit, 
liiit  th4*y  have  led  tmne,  and  the  case  hnn  been  therefore  (le> 
rilled  on  the  dffeiidorV  proof.  The  table  and  the  practice 
iiDMt  leceirtt  fidr  i>lav.  If  an  inhnbUant  had  a  dintillcry 
itr  a  warehntine  oiitxi.ie  the  burgh,  it  in  clear  he  would  ha 
4'iititled  to  bring  in  hU  wblsliy  without  pavine  duty.  But 
the  mere  device  ot  piiyinn  the  cartiajrc  and  takine;  the  riKk, 
can  never  be  permitted  to  chanty  the  liability  r>f  the  com- 
modity.and  exempt  from  iluty.  \Vhetlier,  after  inch  a  traniiac- 
tioii,  the  property  could  be  held  to  have  pawed  at  Qranlon, 
NO  as  to  i-xcltide  utoppafce  tn  trannitu,  or  jtower  of  rejection  by 
the  vendee,  are  difflcali  and  different  qnostionii,  which  re- 
quire not  here  to  be  decided.  Tlie  tax  is  nn  the  eommodUi/, 
and  not  directly  on  the  perton  either  sending  or  receiving. 
The  article  enters  the  burfih.  und  tlie  pruumption  is  that  it 
comes  from  a  tirangtr.  The  Inhabitant  receiver  must  shew 
that  the  commodity  ii>  bis  at  the  time  of  coming  wltblo  the 
burj^h  line,  to  exempt  it  from  duty.  Now,  Kuppoee  two  qoan- 
ties  coutins,  it  may  be  on  the  same  day.  to  the  name  party,  it 
Is  imivssible  to  hold,  that  on  the  one  on  which  the  receiver 
has  to  pay  the  carriasro,  he  gvts  free,  and  on  the  other,  where 
the  carriage  has  been  paid  by  the  seller,  the  sender,  be  must 
pay  the  tax.  To  both  parties  it  is  prt-clsely  the  same.  The 
carriaite  is  nltimately  p«i<l  Ity  the  reoetrer.  If  advanced  by 
the  sender,  it  it>  iidcK^I  to,  and  if  pni<l  by  tlie  receiver,  deduct- 
ed from,  the  price  of  th«  article  The  receiver  neither  gains 
nor  loiws  by  the  carriage  Itefupr  paid  at  one  or  the  other  end, 
and  the  Sender  neither  pi\m  nor  loses  by  th«  tai  beinic  raised 
or  evaded.  The  trader  alone  gains,  and  the  city  fnotb  alone 
are  the  looser.  If  this  plan  of  dealing  be  valid  tn  one  instance^ 
then  must  tt  be  Id  nil ;  and  by  the  simple  arraopement  of  the 
Keller  atlowlnfe  for  the  oarriaipf  by  a  deaaetlea  tirom  pfice, 
and  making  the  buvfth  trader  par  the  eqntralent  as  earrla^, 
the  whole  duties  may  be  evaded  where  the  inhabitants  are 
wholly  fr«ed  from  the  duty  on  certain  arUcles,  or  graatly  re- 
dacedln  amount, — whereas,  in  the  most  of  the  Items,  tiiore 
Is  an  allowance  in  their  favour.  In  this  way,  contrary  to  the 
«riglQ  oftbess  duties,  tiie  stranger  manuhcturer  will  be  placed 
on  a  footing  with  those  within  borgh,  whilst  any  trader  within 
Ha  limits,  who  ohooses  to  run  the  risk  of  a  ponnd  to  save  a 
penny;  may  thus  enjoy  all  its  privileges,  and  get  escaped,  In 
a  gieat  maasare,  from  Its  oorrespoading  burdens." 

On  the  defenden  reolumin^  the  Shedff«ibBtiliite,on 
lOth  June  1862,  amended  this  interhMmtor  fay  idaotiog 
in  the  second  fin wng  the  words,  ''that  fn  conseqaence  of 
the  said  order,"  but         t^ra  adhered. 

Tbo  defenders  having  appealed,  the  ^wriff  adhered, 
ftdded  thefirflowing— 

JVeto.— The  Sheriff  has  alrendy  ezpremefl  Us  opItiloH,  that 
wWsky  Imported  is  liable  to  the  tax,'  imt  that  If  the  Inl^rta- 
tlonls  really  and  in  ienn^by  *  inhabitants,'  th«a,imdiar  t)ie 
exoafitiaD,  Uie  tax  is  not  exigible.  Looking  to  the  statements 
on  record,  to  the  letter  of  Mr.  Macforlane,  and  to  the  proof  ad. 
duced,the  Sheriff  has  arrived  at  the  conclusloD,  that  the  mere 
ablAlBf  of  the  payment  of  the  carriage  from  Uie  seller  to  the 
buyer,  with  a  proportitmate  diminution  of  price,  so  that  the 
traimctloa  is  ^  same  except  in  so  tiu  as  it  Is  modified  to 
evade  the  tax,  does  not  constltnte  the  defeo'lers  the  real  and 
ftoiMjIdt  Importers.  The  price  was  not  paid  tilt  after  the  whisky 
reaehed  Perth ;  the  wblAy  was  taken  from  the  station  to  the 
defenden^  premises  late  atnljcht,and  the  terms  of  the  Invoices, 
thongh  ftmmed  to  support  the  pleas  of  the  defimders,  do  not  by 
any  means  give  the  impresrion  of  a  complete  and  benafidtuXe 
tmHtoriog  the  full  right  of  pnmerty  at  Ofanton. 

•*  It  is  very  evident  that  the  whole  plan  vas  defied  to  erade 
this  tax,  and  the  Sheriff  does  not  think  that  Itonght  to  receive 
aftot." 

The  defenders  appealed  to  the  Giroiut  Court  of  Josti- 
daij,  wfaenoe  it  was  oer^ed  to  the  Court  of  Sesnon. 


OF  SESSION,  Ae.  «1 


The  defenders  phatled — The  case  was  now  brotight  to 
the  narrow  point,  whether  the  defenders  or  Hai^and  Com- 
pany were  the  importers  into  Perth  of  the  whisky.  The 
&ct8  were,  that  the  defenders  ordered  the  whisky  fecm 
Haig  and  Company  at  licith,  the  terms  of  the  bargain 
beiiig,  that  the  goods  were  to  be  shijppei  Aree  w  burd 
tho  railway  steamer  at  Granton  at  a  price  specified — that^ 
from  the  time  of  shipment,  the  nek  was  to  be  with  the 
defenders — and  that  they  were  to  pay  the  carriage.  It 
was  clear  that  the  property  passed  to  the  defenders  at 
Granton.  Tho  railway  company  were  the  servants,  not  of 
the  distillers,  but  of  tho  defenders;  and  the  goods  being, 
at  tht!  time  they  pasnod  the  boundary  of  the  burgh,  the 
property  of  an  inhabitant,  were  not  liable  in  duty.  It 
was  said,  indeed,  that  the  importation  was  not  bona  fide; 
but,  on  the  evidence,  it  could  be  shown  that  tho  defeiK 
ders  had  nothing  to  do  with  the  vhisky  bang  Imnight 
inlo  their  warehouse,  as  was  alleged,  at  night. 
ILont  JtatiuCUrk. — But  the  ezpremion  bona  fidt  cannot  be 
UKfd  with  reference  to  the  clandestine  bringing  In  of  the 
whisky,  but  with  reference  to  the  qocsUon,  whether  you  wera 
the  real  importers.] 

At  any  rate,  the  matter  was  irrelevant.  It  was  said 
that  this  particular  mode  of  purchase  was  adopted  by 
the  defenders  for  the  purpose  of  evading  the  duty,  and 
that  they  were  not  to  be  allowed  so  to  evade  it.  But 
why  not?  The  defenders  were  entitled  to  evade  die 
duty  by  any  means  which  were  not  unlawful.  There  wai 
nothing  unlawful  in  the  particular  mode  of  purchase 
adopted  by  the  defenders;  and  if  the  result  of  that  par- 
ticular mode  of  purchase  was  to  make  them  the  impor* 
ters,  it  was  surely  of  no  moment  what  was  thor  object  in 
adopting  tlrnt  mode  of  porehase. 

The  pursuers  replied— The  question  of  liability  must 
be  decided  by  the  proof  of  usage.  Now  it  appeared 
from  thg  proof,  that  whisky  brought  into  the  burgh  by 
public  carriers  had  always  been  taxed,  whether  brought 
in  for  strangers  or  inhabitants.  The  table  said  nothing 
of  property;  it  taxed  all  whisky  brought  in  by  strangers. 
Since,  then,  under  that  tabic,  as  interpreted  by  usage, 
public  carriers  were  strangers,  the  defenders  were  liable, 
the  whisky  brought  into  Perth  for  them,  whether  their 
property  or  not,  being  brought  in  by  public  carriers. 

{Lord  JuMiet'CUrk. — ^Ttiis  a  plea  rained  for  the  first  time  her& 
t  ia  not  to  be  ftund  on  record.  Your  only  pleas  on  record 
were— 1*<,  tliat  the  defenders  were  strangers;  and,  2d,  that  this 
taking  of  the  risk  on  tbcmselviis  was  a  mere  ooUusire  device 
on  the  part  of  the  defeuilers  to  escape  payme^  of  the  duty, 
and  that  thereby  they  could  not  escape  payment.] 

The  question  of,  risk  was  irrelevant;  the  risk  ir^s  al- 
ways with  the  purchaser  from  the  moment  of  d^very 
to  the  carrier.  Nor  did  the  fact,  that  the  carriage  was 
paid  by  the  defenders,  create  any  diflbrence.  The  dis- 
tinction, founded  on  that  fact,  which  it  was  attempted 
to  raise  between  the  present,  and  the  ordinary  case  of 
sale,  was  merely  nominal,  since  it  amounted  to  nothing 
more  than  tlus,  that  a  small  deduction,  owreroonding  to 
the  expense  of  earriue,  was  made  from  the  selier*B  usual 
prices,  as  delivered  free  at  the  buyer's  {vemtses.  Then 
the  price,  it  was  admitted,  was  not  paid  till  three  months 
:  afler  the  purchase.  The  whole  case  came  to  this,  that 
the  importation,  if  it  was  an  importation  by  the  defen- 
ders, was  made  for  the  express  purpose  of  evading  the 
duty;  it  was  not  such  an  honest  and  bona  fide  importa- 
tion as  entitled  them  to  exemption — Grant  on  Coipora- 
Uons,  p.  781;  Bridgeland,  5  Meea.  and  W.  p;  376, 
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^ch.;  Lavson,  5th  Aug.  1768,  M.  1965;  Magistrates 
of  Edinbnr^  v.  The  Country  Brewera,  5  Browa's  Sap. 

Lord  JuiHee-Clerk. — ^There  Is  no  difficulty  la  the  only  point 
dedded  by  the  Sherift  The  point  now  urged  oq  the  part  of 
tke  Ma|0i(r>teB  la  qoC  competently  raised  on  reconL  I  am 
uo4  to  glTe  any  cwinton  on  the  qoeaUoD,  whethN  daty  la  to  be 
pud  on  wbfakv  brouKbt  Into  the  burgh  by  a  pnbUo  carrier, 
vbether  bron^ht  In  for  a  rtranfier  or  an  Inhabitant  la  the 
actiod  as  orifnnatly  raised,  tiro  gtonnds  were  taken  against  the 
defenders : — Fir^,  It  waa  said,  yoo  are  stranffeis,  iDasmoeh  as 

Sou  reside  without  the  burgh.  That  was  overrnled  by  the 
heriff-substitute,  and  tliat  decision,  though  appealed  against, 
was  adhered  to,  and  allowed  to  become  final  Then  it  waa 
pleaded^tbe  whtsky  was  not  imported  by  yon,  bnt  by  the 
alstt  tiers,  who  are  strange  re.  a  proof  Is  gone  intO)  and  then 
what  does  the  8bertff«nbBUtnte  do.  fie  finds,  in  point  of  fact, 
that  these  three  puncheotis  of  whisky  were  ordered  from  the 
Haigs;  that  they  were  to  be  delivered  free  on  board  at  Gran- 
ton,  and  to  be  at  the  defenders'  risk  and  expense;  and  that  they 
arrived  dorioff  Ae  night,  and  were  conveyed  to  the  defeodeni' 
'  |»i«miiai.  I  iaj  that  aside,  for  tlw  case  would  bare  been  the 
aankO)  IT  the  du^  had  been  demanded  at  the  station.  These 
'  are  the  findings  In  point  of  fiut ;  but  then,  to  my  snrprise,  the 
Intertocntor  goes  on  to  find  In  point  of  law,  that  "  under  these 
'  &ets,  itoamnot  be  held  that  the  raid  importatton  was  really 
and  truly  the  act  of  the  defendcni."  What  in  it  that  makes 
this  not  the  act  of  tbe  defenders  f  All  the  fecta  referred  to 
Mem  to  prove  only  the  more  eomi^etely  that  It  was  the  act  of 
the  defenders.  Then,  In  hta  note,  tbe  SherUr-subetltute  mys 
that  It  to  prored  that  the  whisky  had  not  become  their  pro- 
perty In  good  bith.  That  Isamustextraordiiiaryview  to  take. 
The  circumstances  foanded  on  may  prove  that  the  party  hod 
grave  motives  fi3r  doing  what  he  did,  bat  they  surely  shew  all 
the  more  stronj^y  that  it  was  hts  own  ptopertr.  'then,  how 
does  ttM  Sheriff-detiute  put  It.  He  lioldv,  that  if  the  importa- 
tion to  really  and  in  bona  fide  by  Iiihabitante,  then  undvr  the 
exception  toe  tax  Is  not  exigible.  Then,  going  ipUt  the  facts, 
ho  holds  that  they  do  nut  confftitute  the  it'Donalds  the  bona 
JUt  Importers.  Now,  I  conld  have  nndenttood  this  If  the 
'  case  had  been,  that  the  N-Dooalds  lent  their  name  to  Home 
persoo  who  waa  not  an  Inhabitant  cf  the  burgh,  and  thua  had 
been,  though  nominally,  not  the  real  Importers ;  but  I  can- 
not hold  that  tbsy  were  not  tbe  real  importen,  when  the 
whole  tisk  Waa  on  ^em.  But  all  this  qnestion  has  arisen  from 
the  way  ia  which  the  record  baa  been  made  up.  For  what 
the  pnrsners  now  say  1%,  that  It  does  not  matter  whoso  property 
the  whisky  was — that  the  point  is,  that  it  was  brou)(ht  into 
'  tbe  burgh  by  a  public  carrier,  and  that  thoy  can  prove  an  im- 
.  memorlU  tuiage  of  payment  on  all  whisky  brought  Into  tbe 
burgh  by  a  public  carrier,  whether  imported  by  an  InliaUtant 
or  a  stranger.  That  may  be  the  rule  ;  though  even  In  that 
'  case,  the  M'Donalds  would  have  been  tfaelmpoiters,  and  would 
not  have  been  liable  unless  they  nsed  that  particular  mode 
of  Import.  If  the  Magistrates  can  make  out  that  whisky, 
when  orovght  in  by  public  carriers,  has  always  paid  doty,  I 
do  not  know  but  they  may  stlU  bring  thdr  action  for  the  du^ 
on  these  three  puncheons ;  but  they  muit  not  put  their  action 
'  ota  the  graoadof  tiie  defendan  not  bdng  the  importers,  fnr  the 
Mr  Ooostmctton  of  the  facts  is,  that  they  were.  Ur.  Pntton, 
Indeed,  maintains,  that  even  thotwh  the  defimders  were  im- 
porters, still,  if  they  became  so  with  the  view  of  evading  pay- 
ment of  the  duties,  they  most  be  made  liable,  because  the  de- 
sIt«  to  escape  them  must  never  be  allowed  to  be  snoceesfnl, 
whatever  toe  deviea  resorted  to.  Now  there  were  formerly 
dues  payable  in  Ediubui^h  and  Dundee  on  goods  imported  by 
others  than  Inhabitants ;  but  waa  It  ever  beard  of,  that  if  a 
burgees  of  Ikllnbnrgh  had  ordered  com  to  be  shipped  free  at 
Dantsic,  himself  bearing  the  risk,  be  would  have  to  pay  the 
doty  r  Ttie  stranger,  no  doubt,  to  to  pay  duty,  but  If  Uie  bur- 
gess aetoalfy  Imports,  to  It  to  be  said  that  he  to  not  to  be  held 
as  impratiog,  and  most  pay  the  duty,  because  bto  object  in  be- 
ing himself  the  importer  is  to  escape  payment  of  the  duties  f 

Lord  CockintrA. — I  am  of  the  same  opinion.  The  point  last 
rslsed  to  clearly  not  before  ns.  On  the  other  points,  there  to 
nothing  more  clear  than  that  the  defenders  were  the  Importen. 
The  defenders  directed  the  Hugs  to  send  ^em  the  goods, 
whleh  Were  to  be  the  property  <rf  the  debnden  from,  tha 
Momtttt  they  got  to  Otanton. 


Lord  Xmray. — X  cannot  difll^r  from  your  lordships.  Tftt 
question,  as  It  now  standSf  is  one  of  very  little  Importstaee. 

Lord  n'eodL— -I  say  nothing  as  to  the  point  which  Um  pvt' 
auers  endeavoured  to  bring  ioto  the  cose,  but  which  we  an  tXi 
aj^reed  to  not  in  the  case.  On  the  other  point,  I  am  quite  uf 
the  same  opinion  as  your  Lordship ;  and  your  Loidithip  Uu  k 
completely  explained  the  grounds  of  yooi  oplniou,  that  it  W 
uontfcessary  for  me  to  go  over  them  again.  I  think  the  imiU 
on  which  the  Sheiiflb  gOf  lead  Juxt  to  tbo  very  opposite  cob' 
elusion  from  that  at  which  they  airlve.  I  bold,  whatever  msy 
be  the  effect  of  that  bci,  that  there  can  be  no  doubt  that  Uw 
defenders  were  tbe  importers. 

The  Court  iwononneed  the  foUowing  intwloonttw: — 
**  Find  that,  under  tbe  action  ratot^  by  tlie  puianem  fbrpq-- 
ment  of  the  city  does  of  Perth  on  the  three  pnucheoas  ef 
whtoky  referred  to  in  tbe  interlocutor  appealed  from,  U  «h 
competent  to  proceed,  under  tbe  summons  a»  framed,  agaiut 
the  defenders,  as  liable  only  on  one  or  other  of  Uie  two  groaadt 
therein  set  forth.— namely,  either  that  the  appellants,  becsue 
Uiey  resided  beyond  tlie  boundaries  of  the  bufgh,  tbo^  tbty 
carried  on  bndness  within  the  bntgb  in  partnership,  ate  tob« 
taken  as  strangers  under  the  table  of  the  customs  of  thebuigli, 
and  not  as  Inhabitants, — or  that,  although  inhabitants,  tUcy 
were  not  really  and  bona  fidt  importent  of  the  said  whisky, 
but  had  made  an  illegal  arranRement  to  evade  payment  of  ibe 
dues  tfaereoo  :  Find  that  the  fimt  point  having  been  deckW 
in  the  Sheriff^Oourt  agidost  the  pursners^  the  cow  has  bm 
disposed  of  entirely  00  the  second  ground:  nndtlwtltisnot 
competent,  In  this  action  to  enforce  payment  of  the  dues  oa 
the  said  whisky,  on  the  ground  that,  although  iDbabitauts, 
yet  that  the  whisky  of  the  defenders,  and  all  others  importing 
it  into  the  burgh,  must  pay  the  dues  when  brou;(ht  luio  tlie 
bui^h  by  public  carriers,  and  not  by  tlienuelves,  and  in  tlwif 
own  conveyances;  and  tlw  Lords  declare,  that  thoir  pruicat 
Judgment  has  no  bearing  or  effect  on  tlut  ^ueettcm :  And  in 
r^rd  to  the  Interloetitor  appealed  against,  sustain  the  ap(wal ; 
alter  tbe  Interioontors  of  tlttt  -iAfix  March  1 862, 16tb  June  1S6:; 
and  ad  July  1862 :  Find  that  the  defenders  did  really  attd 
truly  isQpuri  ib«  aaid  witiaky  ioto  tlie  burgh  uf  Perth  at  their 
own  expense  and  tiak ;  and  aast^laie  tlw  defaodota  6<om  Um 
oonclusioDS  of  the  pi-eseut  actiuu,  and  deourn  " 

An.  Patton,  Fiaser ;  HUl  and  fiobwtsuD,  W.a  dmia^ft 
Soott;  Mnmqr  and  Belth,  WJI.  .i«sat>^W.a.T.) 

24fA  Novemher  1852. 
SacOKO  DtviaiOK. 
Ths  Abebdeen  Harbour  CoMMisfliovsBB,  Pwnnen,  v. 
The  Abbrdebm  Railway  Cohfant^  and  Willui 
Allardtce,  Defmden. 

iHUe — Property— TWvu  of  iuue  appnttd  of  far  Inof  Q^a  qttiUm 
otto  At  right  ofpnptrtjf  inapuaqf  gr«tmd. 

T}ue  v&b  an  action  of  redaction  of  the  sale  of  a  pleoe 
of  ground  hj  the  defender  Allardyce  to  the  oth»  defen- 
ders, and  of  declarator  to  hare  it  found  that  thAt  ground 
vas  the  property  of  the  purBuera. 

The  following  issues  were  proposed  by  the  pkrties : — 
PaoFOflSD  BT  PuBfloaas. 

"  It  being  admitted  that  that*  iaAstalpa  of  gnmnd  tm  ^^nU 
between  the  parties,  situated  ator  near  to  the  harfcosms^Ahsr 
deen,  and  bounded  by  an  emImokmeDt  coustnictod  hj  tha 

[)ursnersltt1881,npon  the  north,  the  present  line  of  the  Onlg- 
ng  Boad  on  the  west,  the  river  DM  on  the  east,  and  1lt»  Ftny- 
bill  Bum  on  the  south  : — 

"  Whetiier.  for  time  immemorial,  or  tor  forty  yeasa  aid  on- 
wards prior  to  1849,  or  prior  to  the  construction  of  the  sal-! 
embankment,  the  said  stripe  of  ground  was  potvenaM  and  nseti 
as  part  of  the  harbour  of  Aberdeen,  or  of  tbe  sbcNrea  acQamnt 
to  the  same  r 

PaoPOSBo  BT  Patamiaaa. 

"  It  being  admitted  that  there  la  a  stripe  or  pleoe  «(  Vpn*' 
in  dtopute  between  the  parties,  situated  lietween  the  nrt?- 
hlU  Bom  on  the  south,  an  embankment  on  the  iKxtit,  t*e 
Oraiglug  Boad  on  the  west,  and  the  river  Dee  on  the  e*it>* 

"  Whether  the  pursuers,  and  their  predecessors  and  voAoa, 
In  virtue  of  their  rights  a^^^loJIiO^W^-^*'*''*^ 
produced  in  ptooen,  it^  fyr  Unto  Imjttemottti;  or  AHy 
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«ind  tipwaniK  prior  to  1849,  enjoyed  the  exolUBtre  poraeaelon  of 
tlM  «aJd  stripe  or  piece  of  ground  u  part  of  the  Raid  barbotir  V 

The  Lord  Ordinary  reported  the  caae  for  the  adjust- 
■ient  snd  Mttlement  of  the  issues. 

Lent  Jnxtite  CUrk. — The  wutda  cootKined  in  the  lame  pro- 
posed t>T  the  defenders,  "  in  virtne  of  tbetr  rights  nod  titles," 
should  be  Mmek  out.  They  Involre  a  point  of  law,  not  » 
qnelthm  for  the  Jury.  Then,  •gtia,  the  word  txttumvi  only 
itMidR  to  mffileed  the  jnry.  Ilie  po)«eMion  necesmry,  u  Iim 
fi-eqiKntly  1»een  explained,  is  the  poaocedon  of  a  proprietor. 

£onf  botlAmn. — There  are  some  other  useless  words.  I 
would  pot  out  the  expieolon  time  immemofioL  If  fortj'  years 
1a  ttole  ItumMaoTtal.  wiiat  is  the  use  of  repeating  "for  time  lm< 
menwial.  or  for  finty  years."  Then  there  are  the  words  "  po»- 
Betsed  and  used."  What  U  the  advantage  of  inserting  imdf 

The  Court  approved  of  the  following  iaroe ; — 
"  It  being  admitted  that  there  b  a  stripe  or  piece  of  ground 
Id  diqmte  between  the  psftles,  situated  between  the  FernrbUl 
Bam  OB  Che  eEMtb,  an  emhukinent  on  the  north,  the  Craving 
Boad  on  the  west,  and  the  river  Due  <m  the  east 

"  Whether,  for  forty  years  and  upwards  prior  to  1849,  the 
fwid  Ktripe  of  grooad  was  poweawd  as  part  of  the  harbour  of 
Aberdeen  Y' 

Lord  OnKntry,  Wood. — Act.  Sol.-Oen.  (Neavee),  Cook ; 
Barron  and  Hag«rt,  W.8.  Afmtt.—For  RaUtoag  Deas ; 
James  Boss,  ^.K0.  AgaO. — For  AUantgot,  Hector ;  Jopp  and 
JobastOD,  WJi.  AsuUi.—SL  Cferit— (W.O.T.) 


ZSthNovtmier  1852, 
Fiasr  IhTMOK. 
AsDHBW  LsroHTOK,  ruTstwr,  V.  Gkorok  Hubsbll, 

Dejknder. 

Hu^btml  and  Wife — Gods  in  Gomaienton — Testamenr  by 
Hu«band.  Wife's  Content  in — A  Aasiaad  txeeuttd  a  tatm- 
maa»n/  Jktd,  wktrtiif  Ae  seHltrf  « t^ertia  of  iia  wkalg  gnatt 
mp*m  kit  wi/t.  l%t  wife' a  twtmt^t  adkib&td  to  tkt  dttd, 
wMeA  eomtmiited  ma  remincUtioK  «f  her  legal  right*,  Imt  rmtrvtd 
to  the  ktuband  »  power  nf  revocation.  The  wife  predeceased. 
Some  Ume  ajier  her  demlA,  the  emrviving  httMlMMd  execmted  a 
mew  leltkmemt  revoh'mff  all  former  deed*.  The  next  of  Aim  of 
the  predeeeaiiMg  wife  claimed  h«r  thare  of  (be  goodi  i»  com' 
WMMiox  from  the  grantee  of  the  $ecomd  deed,  in  a  proeeu  of 
€oa»t  and  rechoaing,  with  which  wma  conjuimed  a  prov-ng  the 
tenor  {mi  the  dojender'a  inttmnee)  of  the  jint  te*tamemlary 
dted,  which  had  gome  esuMiiiy, — the  defewitr  pleading,  that 
tkt  wifa'M  eoMtmi  le  m  daod  mttUng  opom  her  tko  ^eramt  of  tk% 
unirersilat  of  ktr  hmJknu£%  eafofe,  barred  bg  ia^tSoKliom  the 
^tmim  tfker  mc*t  of  Aia— Held  that  the  wife  t  consent  to  h§r 
kuehattJ'o  Imlamenury  deed,  did  not  bar  the  claim  of  ker 
wtproMoUatioe*  to  a  ahare  of  the  goodt  in  rowmunimm, 

Thia  vaa  aa  action  by  which  the  defender  was  called 
on  to  hold  count  and  reekomng  with  the  purBoer  for  the 
shsre  of  goods  in  commamon  belonging  to  the  late  Janet 
Oloak,  otherwise  Leighton,  otherwise  Fleming  and  aris- 
ing from  her  marriage  with  the  late  Thomas  Fleming. 

Janet  Qloak,  bang  the  widow  of  David  Lughton,  was 
married  to  Thomas  Fleming  in  April  1883.  In  Decem- 
ber of  that  year,  Fleming  executed,  with  the  special 
advice  uid  oooaent  of  his  wife,  a  testamentary  settlement 
of  his  whole  means,  heritable  and  moveable.  The  deed 
was  a  oonveyanoe  in  trast  for  certain  purposes,  one  of 
which  was  a  liferent  to  Mrs.  Fleming  of  the  whole  of  the 
testator's  Mtate  in  the  event  of  her  survivance.  This 
deed,  which  reserved  to  the  testator  full  powers  of  revo- 
cation, was  duly  snbscribed  by  Mrs.  Fleming. 

Mrs.  Fleming  died  in  July  1835,  being  survived 
her  Mbaod.  In  April  1837,  Fleming  executed  s  new 
deed  <d  settlement  revt^ing  ul  firmer  deeds.  He  died 
bl848. 

The  pursuw  was  the  exeoutor-dative  gwi  next  of  kin 


of  ^fra.  Fleming.  The  defender  was  execntor-noniinate 
of  Fleming  under  the  deed  of  settlement  of  April  1837, 

It  was  admitted  that  the  testamentaty  de^  of  1833 
had  been  in  existence  at  a  date  subsequent  to  the  death 
of  Mrs.  Fleming  in  1835.  Since  that  period  it  had  gone 
amisMng.  To  restore  it,  the  defender  raised  a  summons 
of  proving  the  tenor,  whioh  was  remitted  to  the  Onter- 
HonsBj  and  ooi^ned  with  the  count  ud  reckoning. 

The  defender  pleaded,  that  the  wifi^s  oonsant  to  the 
deed     1833  baned  the  olum  of  her  next  <^  km. 

The  Lord  Ordinary,  on  4tfa  July  1860,  {nronoancnl 
the  following  interlocutor: — 

"  Finds  it  admitted  by  the  parties,  that  the  late  Thomas  Fle- 
ming, with  consent  of  Mis.  Janet  Qloak  or  Vlemlna  bis  wife, 
executed  a  dued  of  settlement,  dated  14th  DeoemMi  1888 : 
that  this  deed  was  In  the  terms  set  forth  In  the  samnona  M 
proving  the  tenor ;  and  that  the  same  was  extant  until  after 
the  death  of  the  xal:]  Mrs.  Janet  Oloak  or  Fleming,  which  took 
place  ou  or  about  28th  July  18S5 ;  and  to  this  extent,  under 
the  remit  uf  the  Lords  of  the  First  IH vision  of  the  Court,  dated 
16th,  and  signed  19tb  February  i860,  finds,  decliuvs  and  de- 
oeroa,  in  the  proving  of  the  tenw,  conform  to  the  oonclostotiS 
of  the  Itbel :  finds  that  the  claims  of  the  said  Andrew  Lefgb* 
ton,  aa  parsuer  of  the  action  of  count  and  reckoning,  ate  barrorl 
by  the  said  deed  executed  by  the  said  Thomas  Fleming  on 
iith  December  1888, and  to  which  his  wife,  the  said  Mrs.  Janet 
Oloak  or  Fleming,  was  a  patty  conranting :  Therefore  bih- 
taina  the  defences,  assoUsies  the  defender  George  BusseU  from 
the  conclusions  of  the  acUon  of  count  and  reckoning,  and  de- 
cerns: Finds  the  said  Androw  Lelgliton  ttalile  to  the  said 
George  Bussell  in  the  exp«;usi.«  incurred  by  lilu  In  the  conjoined 

pTOCe»(!S. 

"  Note  —In  considering  the  plea  dispoecH  of  by  the  pruoeding 
Interlocutor,  it  is  n<>cessary  to  attend  to  the  true  nature  and 
Import  uf  the  settlement  of  I4th  December  1838.  No  doubt 
it  rnna  In  the  name  of  Mr.  Fleming  as  grmnitr,  and  pnoseds 
upon  a  resolution  *  to  make  a  settlfuent  of  my  mcaiu  and  en- 
tate,  so  as  to  prerent  all  disputes  concerning  tlie  same  after 
my  di^ath ;'  but  the  deefl,  at  the  same  time,  bears  to  have  Itcen 
executed  '  with  the  eapectal  advice  and  content  of  Sin.  Janet  0/oak 
or  Fleming  my^tut,'  and  was  accordingly  duly  sidwcribed  Iiy 
her  aK  a  consenting  party.  The  graiiter  conveys  his  whole 
estate,  heritable  and  mnveablu.  in  tnitit  to  certain  trustees,  for 
the  uses,  en  is  and  purposes  after  mentioned.  The  jSrsrof  tbfse 
purpOHcs  is  the  paymeut  of  deltts ;  and  the  uoond  requires  the 
tmstees  to  '  gire  my  whole  furniture,  and  bed  and  tuble  linen, 
within  my  honne  at  Friarion,  to  my  said  apooso,  Mrs.  Janet 
Gloak  or  Fleming,  tu  be  at  her  disponal  immediately  upon  my 
death  ;  and  with  respect  to  the  remainder  of  my  estate,  beti- 
tabteand  moveable,  tbeysball  levy  and  pay  over  the  free  annual 
proceeds  of  the  aame  to  my  said  spouse,  during  all  the  days  of 
her  life,  while  she  shall  survive  me,  and  that  at  the  term  of 
Martinmas  yeariy-^he  havlnr  the  option  of  living  in  my  home 
at  Harj'town,  above  disponed,  if  she  shall  prefer  tliat  to  the 
trustees  setting  the  lame,  and  paying  her  over  the  rents.'  TIm 
testator  then  directs  his  trustees,  upon  the  death  of  his  wifo, 
to  distiibote  hia  estate,  heritable  and  moveable,  among  certain 
of  his  own  relations,  reserving  '  full  power  to  me,  by  myself 
alone,  at  any  time  of  my  life,  to  revoke,  alter,  cancul,  or  inno- 
vate these  preaeota.  In  whole  or  in  part,  as  I  ahalUhlnk  proper. 

"  The  defender  baa  contended  that  this  settlement  u  truly 
a  unH^eral  deed,  of  which  Hr,  Fleming  was  the  sole  granter ; 
and  that,  as  Urs.  Fleming  eomevt  nothing,  and  renwmeee  no- 
thing by  it,  tiie  deed  most  be  taken  aa  intended  for  no  oCIimt 
pnrpoae  than  a  settlement  of  the  husband's  estate.  It  does  not 
appear  to  the  Lord  Ordinary  that  this  Is  either  the  character 
or  effect  of  the  deed  ;  and,  on  the  contnuy,  he  views  It 
aa  a  mutoal  and  bilaural  deed  between  Mr,  and  Hra.  Fleming, 
very  much  of  Uie  nature  of  a  postnuptial  contract,  and  to  which 
the  aame  rules  of  construction  must  be  applied  aa  if  it  had  been 
in  that  form.  Mra,  Flemlt^,  It  will  he  observed,  la  provided 
in  a  liferent,  in  the  event  <»  her  snrvirance,  of  her  husband's 
whole  estate,  real  and  penonaL  To  this  mode  of  providing 
for  ber  she  adhibits  her  consent,  by  becoming  a  party  to  the 
deed — ^tn  other  words,  she  aeoqitt  of  the  provirion  ;  and  It  h 
not  dlspoted  that.  In  the  drcumstances.  it  was  eminently  llbe- 
ml  on  Ota  part  of  ber  bosband.  The  deed,  no  doubt,  reserves 
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A  power  of  rpTocation  to  Mr.  Fleming;  bnt  tliw  he  n^m  «- 
crci'X'cl  to  libt  wifu's  prejudice,  as  H  hua  been  jtididftlly  admit- 
tfd  by  the  Tinrener.  not  only  that  tba  deed  wm  <>scc(it«d  on 
thf  14th  of  Dticeinber  1888,  In  the  terms  aet  forth  In  the  imra- 
motiR  of  proTtiig  the  tenor,  but  that  it '  was  extant  untit  after 
the  death  of  the  said  Mm.  Fleming,  which  took  place  on  or 
abont  the  28th  Jti)y  1835.'  Down  to  the  period  of  her  death, 
therefore,  Mrs.  Fleming  remained  In  the  ritoation  of  s  wife 
provided  by  Iier  husband  in  a  liferent  of  tbe  tanvertitaa  of  bis 
eMtate,  by  a  nettlement  to  which  she  was  a  party  as  a  oonwnter. 
That,at  amilnwqnent  period, and  after  Hn  Fleming's interert 
In  the  settleiDtint  had  been  extlngnlshed  by  death,  Hr.  Fleming 
may  have  destroyed  or  revolted  the  deed,  seemo  immaterial. 

"  In  thin  Mute  of  matterv,  althoutrh  the  case  is  not  free  from 
some  nicety,  tbe  Lord  Ordinary  has  arrived  at  tbe  conclnMon, 
that  the  claimtt  of  tbe  pursner  are  barred  by  the  deed  in 
tion,  npon  the  gnmnd<--(l.)  that  it  most  be  taken  ai.lB  eneot. 
a  postnuptial  contract,  in  force  at  the  time  of  Hn.  Fleming"! 
death  in  I8SR;  and  (2)  tliat  although  the  deed  does  not  a* 
fftn,  it  imptiti  in  law  an  absolute  renunciation  on  her  part  of 
nor  legal  riglitfi  undpr  her  marriage  with  Hr.  Fleming,  which 
bad  taken  place  without  any  antenuptial  contract.  The  point 
hafl  already  nndt;igone  BO  much  judicial  discustdon,  that  it  is 
now  ratb«>T  a  question  of  authority  than  of  principle.  Hr  Er- 
skine  (3.  3.  80 )  states  the  law  tbos : — *  A  provielon  by  a  hiuu 
hand  to  the  widow,  of  tbe  liferent  of  all  hio  good«  and  guar, 
excludes  the  legal  right  which  she  would  otherwise  have  had 
to  the  property  of  tbe  third  or  half  of  bis  moveables,  for  it  ia 
proRiimed  that  tho  lilercnt  of  the  whole  was  granted  in  full 
saUxfartion  of  her  jut  niieta.  and  that  the  husltand  had  no 
intention  to  give  her  both  the  property  of  that  share  to  which 
she  is  t^tltletl  by  law,  and  tbe  liferent  of  the  mt.'  In  sup- 
jmrt  of  this  principle  of  conntniction,  the  learned  author  refers 
to  the  case  of  Vonns,  20th  December  1664,  reported  by  Lord 
Btnir,  where  tbe  Court  held,  under  a  marriat{e>con  tract  oontain- 
inu;  no  rxpreu  cntAnAnn  of  the  wife's  legal  rights,  that  Ruch  an 
exchwion  was  neceMtarilr  implitd  by  tbe  bnBband'^  providing  his 
wifu  In  a  Ilfsntnt  of  all  his  goods  and  gear,  moveable  and  im- 
moveable. The  cases  of  Menaies,  26th  July  1666  (M.  6448), 
and  Holmes,  2<l  February  1677  (M.  fi467>.  are  tothe  sameefii-ct, 
and  similar  principles  were  rucognlEed  in  the  case  of  Kiddvl  v.  ^ 
Dalton,  28th  Novcmbi-r  1781.  There,  Dalton,  tbe  husband,  in 
a  poatnnptlal  contract  of  marriage,  bestowed  on  Kddcl,  his 
wife,  in  tbe  event  of  lier  surviving  him,  a  liferent  of  his  whole 
fffectii,  hnltahle  and  moveable.  Dalton  died  Iwfore  his  wlfo, 
and  after  her  death,  her  executors  claimed  the  halt  of  the  hus- 
band's moveable  effects.  In  name  of  widow's  part,  which  was 
nowhere  expressly  discharged  by  tbe  contract  of  marriage. 
The  Lords  fiiund  that  the  wife's  acceptance  of  the  proviMioiis 
In  the  mnrtiage  contract  virtually  imflud  a  nnundaUon  of 
the  ills  rfliiiee. 

"The  earlier  case  of  U'Elnnmi  v.  U'Donald,  2tth  Febmaiy 
1T6S  (U.  2278).  mayalan  be  referred  to.  There,  tbe  qu>-st!on 
aioee  upnn  thi-  construction  of  an  antennptfal  contract  of  mar> 
ria^fti,  which,  while  it  contained  suitable  provisions  to  the  wife, 
dill  not  cntain  an  express  exclusion  or  renunciation  of  her  share 
of  the  movvalilo  estate.  Upon  her  predecease,  her  next  of  kin 
claimed  a  sham  of  thin  estate ;  and  the  argument  n|»on  which 
the  Court  held  the  claim  to  he  excluded,  waa  put  thus — *  That 
a  special  diwbarge  or  rennnclatioii  is  not  neoemary  to  evaciute 
tbe  le^al  cliiims  arisingfrom  marriaire :'  and  that,  '  where  the 
wife  Ik  secured  In  provisions  suitable  to  her  station,  and  to 
tbe  fortune  of  ber  buKband,  it  is  Eurely  a  most  natural,  a  most 
Just,  a  most  lesal  presumption,  and  the  only  Mr  and  proper 
construction  that  such  a  traasaction  can  admit  of,  that  these  ' 

{'  irovlslnns  are  stipnlatfd  to  the  wife,  and  accepted  of  by  her  in 
ien  of  the  claims  which  she  would  otherwise  haw  had  on  bis 
moreablvB,'  Upon  these  grouads,  the  Court  disallowed  tbe 
clidms  of  the  next  of  kin.  It  appears  from  Lord  Kilkerran's 
report  of  the  case  of  Hogg,  24th  December  1746,  that  tbe  same 
piinciples  were  applied  i»  construing  a  defective  clause  of  re- 
nunciation, by  which  a  wife,  nndcr  her  marriage-contract,  re- 
nounced all  she  could  claim  through  her  huibana'a  de&tut.  She 
prtdtetoMed  him  ;  and,  upon  ber  death,  ber  next  of  kin  claimed 
a  share  of  tbe  goods  in  communion.  But  the  Court,  proceed' 
*  ing  upon  the  impUtd Intention  of  parties,  held  that  the  provi- 
sions to  the  wife  were  '  to  be  in  satlsfoction  of  all  claim  which 
fbe  or  ber  nearest  of  kin  might  have  by  the  provision  of  law, 
whether  site  survived  or  predeceased  her  husband.'  It  thus 
j^pean,  that,  in  both  these  cases  -in  the  one  ot  which  the 


wife's  renniidatioQ  wss  limited  In  words,  while,  In  the  other, 
there  was  no  express  reunaclation  at  aH — tbe  Court  weol 
npon  the  intention  of  thu  parties,  as  it  was  fiktrly  to  be  implied 
from  tbe  natnre  of  tbe  provisions  to  tbe  wife. 

"  If,  then,  the  d«ed  of  settlement  in  tbe  present  case  had  beei 
in  tbe  form  of  a  marriage^contract,  whether  ant«  or  postunp- 
tial,  it  seems  dear,  that  upon  tbe  authorities  previoinly  iv- 
ferred  to.  tbe  aceepted  pruvixlnn  of  a  liferent  of  bur  husband't 
whole  estate,  real  and  personal,  to  Mrs.  Fleming,  must  have 
excluded  all  clwn  on  the  part  of  ber  next  of  kin  to  a  shan  it 
the  goods  Id  communion  In  tbe  event  of  her  predecease,  ur 
by  herself  In  the  event  of  her  survlvance  of  her  bnsband.  She 
died,  as  has  been  seen,  in  1885.  and,  on  that  event,  any  claln 
to  a  share  in  the  goods  In  communion,  competunt  to  her  next 
of  kin,  must  have  opened.  Had  ft  been  preferred  at  the  tlnM^ 
tbe  Lord  Ordinary  is  of  opinion,  that  a  contract  la  terms  of 
tbe  deed  of  1888  most  have  excluded  the  claim ;  and,  If  this 
is  sound,  U  will  Kareely  be  maintained  ihat  the  cUdm  Tsvived 
upon  the  sobsequent  destruotlon  or  revocation  of  tbe  con- 
tract by  Mr.  Fleming,  after  his  wife's  Interest  therein  had  ex- 
pired by  her  death.  But  it  seems  difficult  to  find  any  pritt- 
-ciple  for  applying  one  rule  of  consttuction  to  an  arrangement 
between  husband  and  wife,  in  the /ona  of  a  postnuptial  marruf$- 
eotUraet,  and  a  different  oonstmetioD  to  tbe  same  anmngement 
in  the  form  a  Asrf  t^tlemmt  iy  the  huiiaiul,  eontaUei  to  hf 
the  teife.  And,  Indeed,  there  la  authority  for  applying  the 
same  rule  in  both  oases.  From  the  decl^ons  prevlouriyrs- 
ferred  to,  it  may  be  assumed  that  tbe  acceptance  of  the  liferent 
of  her  husband's  whole  estate  by  a  wife,  in  the  event  of  her 
survirance  under  a  inarrlitfe-contract,  implies  and  imports  a 
renunciation  of  her  l^al  nghts  under  her  marriage.  In  the 
case  of  Agnes  Bell  i*.  James  and  David  Lnurle,  14th  Hay  1601, 
reported  by  Baron  Hume,  (p.  486).  a  similar  effect  was  giv«n  lo 
provisions  to  a  vrifa  in  bur  husband's  settlement.  The  title  of 
thecnae  is  this—'  Prusnmption— /iMii«i(#»--Whetherthe  terms 
of  a  certain  settlement,  made  by  the  husband,  implied  an  ez< 
elusion  thereof  John  Thorn,  the  husltand  of  Agnes  BelL  had 
died  in  1708  without  hwie  He  left  a  settlement,  dated  12tb 
Harch  1794,  wherelty  be  disponed  several  burgage  tenements 
in  Glasgow  to  his  nephews,  James  and  David  I^urle,  in  fee, 
and  to  Agnes  Bell,  his  wife,  *  In  liferent,  for  her  lifiTrent  use 
only.'  The  deed  contained  no  declaration  that  this  provisiun 
to  the  wife  was  to  Iw  in  full  of  her  lawful  claims,  and  her  in- 
terest had  not  been  previously  arranged  by  any  contract  <^  par. 
ttes,  either  beftmor  after  marriage,  Uiwn  berhnshmd'sdMbth. 
however,  she  claimed  and  entered  to  possession  of  the  liferent 
of  hcrsnbjectsin  Olat^w.  Atasnbsequentperiod.she brought 
an  acUon  agAin«t  the  Ijaurtes  befoie  tbe  commissary  of  Glas- 
gow, for  payment, >i/«reftc/«,  of  on*--half  of  £1528  :4  :2,  being 
tbe  value  of  the  giHtds  in  conimunlou  in  tlie  inventory  given 
np  by  these  parties  at  confirming.  It  was  pleaded  in  dcfttnce, 
that  her  <daim  was  tmrrod  by  accepting  the  provhdons  In  her 
husband's  settlement.  Tbe  oomnihwary  fuund,  *  that  tbe  pur- 
suer has  right  to  the  legal  provision  ot  Jum  rfUeta,  as  well  as  the 
conventional  provisions  mentinnwd  In  tbe  debste.'  In  a  pro- 
cess of  HUtiiwnsion,  however,  the  Lord  Oidinary,  Polkt^mmet, 
'  iu  respect  It  is  evident,  from  the  terms  of  the  settiement, 
that  the  defunct  did  not  intend  bis  widow  to  have  her  fia  rt- 
UeUe  own  and  above  the  liferent  which  he  settled  on  her.  flnds 
her  not  entitled  to  both.*  But  it  was  further  ftmnd.  that  Che 
option  was  still  ot>en  to  her  ot  selecting  ttetween  tlieyut  veAV* 
and  the  liferent,  as  she  a|>peared  to  have  taken  the  latter  in 
Ignorance  of  her  legal  riglils.  To  this  judgment  the  Oonrt 
adhered,  by  refusing  a  petition  without  ani4weT«~tbus  Hap/^ 
ing.  from  the  provisions  by  a  huslwnd  to  his  wife  In  a  deed  at 
settlement,  that,  if  accepted,  they  fxeludtMl  her  legal  rights, 
although  there  was  no  express  declaratiiiu  to  this  eSisct  la 
the  deed. 

"  The  well-considered  case  of  Borrie  and  otheis  v.  Coldstream, 
SOtb  June  1843,  may  also  be  referred  to.  That  was  the  caMS 
of  a  trust-disposition  and  st^tleinent  by  Mr.  Hntchison,  con- 
tainiuR  provisions  iu  favour  of  bis  wife,  and  in  which  the  test- 
ing clanse  bore  that  the  instrument  was  subscribed  by  tbe  wMh 
'  in  token  of  her  consent  to,  and  approval  of  this  deed,  and 
all  tbe  clauses  therein  containvd.'  Two  questkms arose — ^*s(, 
whether  tbe  wife  bad  truly  consented  to,  and  made  heraMf » 
party  to  the  deed  ;  and,  teeom/,  whether  ber  consent,  If  duly 
adhibited,  imported  a  renonciation  of  her  legal  rights.  ^ 
etfeot  of  barring  her  next  of  kin  ftom  olaiming  a  half  of  Uw 
goods  in  communion  QPfffiz^pidmiytyifcchaiteiBd. 
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Tho  Xjord  Ordinan  (IvMy)  sustained  the  tFechoical  olijcctiOD. 
:ha,t  tlie  testing  CMiue  was  not  truly  a  part  of  the  deed,  and 
that,  therefore.  Mrs.  Hutcbieon,  thu  wife,  couM  not  be  held  to 
have  coDsented  to  it  in  the  circumRtnnceB  undi  r  which  nhe  had 
^ubBcribed  it.   But,  in  the  note  appended  to  his  interlocutor, 
his  Lordfihip  remarks — 'If  the  Lord  Ordinary  conld  have  ROt 
over  tbis  objection,  lie  nhould  have  been  (tiHposi^d,  as  at  pre- 
sent  a>d vised,  to  givs  ttffect  to  Mrs.  Hutchison'ft  consrat,  as  rid- 
ing over  and  applyiug  to  the  deed  lo  all  its  clauses,  precisely 
as  if  it  had  been  adhibited  in  the  body  of  the  deed,  and 
autbenticated  with  all  th«  solemnities  of  law.   For  the  deed 
wonid  then  have  become,  to  all  intents  and  purpose!!,  a  ma- 
tual  »nd  bilat«ral  deed,  and,  bo  considered,  there  would  seem 
to  be  no  room  for  any  sal»tantial  or  Intelliglblo  line  of  dts- 
tinctton  between  it  kod  those  deeds  to  which  similar  eifi-ct 
rrma  given  la  tho  anthoritivs  cited  by  Hrs.  Borrie — (Omwfnrd, 
24th  Dpcember  1748  ;  M'Kinnon,  24th  Fubrunry  1763  ;  Rid- 
del, 28th  November  1781.)   Indeed,  in  this  point  of  view,  as 
the  deed  constitutefl  a  settlement  of  the  univeTtittu  of  Mr. 
Ilutchison's  estate,  and  as  there  can  be  doubt  whatever  that 
Mr.  Hutchison's  intention  was  to  dispose  of  this  univtrritat  in 
all  its  int^rity, — the  rrsiduary  estate  thereby  given,  being.  In 
itB  whole  form,  extent,  and  identity,  plainly  intended  to  be 
the  saiT-e  in  the  case  of  his  own  predecease  as  in  that  of  his 
wife, — the  Consent  of  the  latter  could  not  be  well  construed  so 
as,  notwithstanding,  to  carve  ont  of  this  vnivirntat,  and  re- 
ac-rve  to  her  executois,  a  full  half  of  all  that  wns  attempted 
and  meant  to  be  given.   The  result  of  such  a  construction 
would  be  to  defeat,  to  that  extent,  her  husbanrl's  declared  in- 
tention, thus  rendering  the  consent,  apparently  given  by  her- 
self, no  better  than  a  deception.'   The  Court  «o  far  altered 
Lord  Ivory's  judgment,  as  to  hold  that  Mrs,  Hutchison  had 
been  truly  a  party  consenting  to  bcr  husband's  settlement; 
but,  opnn  the  second  branch  of  the  ca»c.  tlitir  Lordrihips  unn- 
nimouKly  adopted  the  views  jitst  quoted  from  the  Lord  Ordi- 
nary's note.   The  Lord  Justice-Clerk  said.— 'I  hare  no  diffi- 
cult; upon  the  point  reserved,  and  I  concur  in  the  observa- 
tioos  ox  the  Lord  Ordinary,  to  which  I  have  notliing  to  udd.' 
The  other  Judges  took  the  same  view  of  this  point;  and  the 
Court  accordingly  repelled  the  claim  of  the  next  of  kin  of  Mrs. 
Hutohison  to  a  share  of  tht  ^ootis  in  couimunirjii." 

"The  oaly  dlstloction  between  the  present  cbk  and  tliat  of 
Bonie,  is  this,  that,  in  the  latter,  the  busbantl's  settlemunt 
expwiriy  declared,  that  the  provisions  to  the  wife  should  be 
'floe^ted  of  by  her  in  full  satisfaction  to  her  of  all  torce  of 
iMidi,  third  or  half  of  moveables,  and  every  other  claim  com- 
petent to  bur  by  and  through  my  decease,  in  any  manner  or 
way.'    T^ere  la  no  such  clause  in  Mr.  Fk-mine's  deed  of  1833, 
bat,  in  other  ret^MCts,  the  clrcasiBtances  of  the  two  cases  are 
almoat  identical   In  both,  the  provisions  to  the  wife  were 
contahied,  not  in  a  marriage-con  tract,  but  in  a  settlement  by 
the  hocbaod,  to  which  the  wife  was  a  conscnter — in  both,  the 
provisions  to  the  wife  were  suitable  to  the  circumstances  of 
the  partial — in  both,  the  husband  reserved  to  himself  a  power 
of  reTocsti(Hi — and,  in  both,  the  wife  predeceased  the  husband 
without  this  power  having  been  exercised.   In  so  far,  then, 
the  case  of  Borrie  Is  an  authority  for  the  {nrinolple  on  which 
the  prefixed  interiocutor  proceeds.    As  to  the  want  of  any 
expreOT  clause  In  Mr.  Fleming's  deed,  declaiinz  the  provisions 
to  us  wife  to  be  in  fcill  satisfaction  of  her  legal  olHims,  or  any 
elaoH  by  vtiich  ihe  expressly  consents  to  a  renunciation  of 
Mms  daims,  In  respect  of  her  oonventionB]  provisionB,  Hm 
I«nl  Ordinary  lefers  to  the  passage  already  cited  from  Hr. 
fciMne.  and  to  the  cases  of  Xoung  In  lOM,  of  H'Ktnnon  In 
1788,  of  Biddd  in  }781,  and  of  B^ll  in  ^m,  already  noticed, 
as  aatbortties  for  implying,  from  Che  terms  of  the  oontnot  or 
MMMmMBi  Wl«nen  a  huaband  and  btar  wife,  ao  iDtentim 
that,  1b  roqwitf  of  sDltable  provisions  to  the  latter,  her  legal 
rights  ■boOM  be  renounced.   It  Is  difficult  to  figure  astronger 
case  for  the  application  of  this  principle  than  the  present, 
when  Uia  husband  gives,  and  the  wife  deliberately  consents 
to,  aad  accepta  of  tbu  liferent  of  the  timverntos  of  his  estate, 
ud  that  without  aajr  conditioD  whatever  as  to  her  predeccaM 
or  lorvl  vanoH." 

The  pomer  recUumed,    At  advising} — 

Litrd  Prmint, — I  think  that  this  case  is  not  free  from 
slestf.  I  have  been  mnch  inipritwd  by  ttic  i>HSK.>g<-  of  Ersklne 
Itttend  to  tiM  Lord  Ordinary  :  auil  that  (  usMige,  coupled 
wiUi  tht  dcoslon  In  the  easa  of  Borrie.  appeared  tk  fiist  8aC< 

fi(jOTTisii  jumsT, 


dent  to  support  the  Interlocntor.  Bnt  it  is  a  case  requlrin;; 
full  discusnion  and  deliberation. 

We  have  had  a  very  full  and  able  ari[ument  on  both  side*. 
I  have  g<  ne  over  all  the  authorities,  and  considered , them  with 
the  best  attention  In  my  power.  The  result  is,  that  I  havu 
formed  an  opinion  adverse  to  this  interlocutor. 

In  the/rs(  place,  we  must  look  at  the  nature  of  the  deed, 
and  the  position  of  the  parties.  This  is  a  claim  by  the  next  of 
kin  of  a  predeceasing  wlfc,  to  a  share  of  the  goods  in  commtl- 
nion.  Tho  clulm  is  met  and  oppnseil  on  tho  pround  that  thi* 
wife  consented  to  a  deed  by  which  it  was  excluded,  This  deed 
1b  one  which  no  longer  exists,  and  of  which  the  tenor  Is  ijtrctt'd 
to  be  proved,  Farther,  It  ia  not  an  antenuptial  or  a  post, 
nuptial  contract,  hut  it  is  a  testamentary  deed  by  a  husl»an4 
cantemptatlng  do  event  other  than  the  setUement  of  his  afihiti 
in  the  event  of  bis  decease. 

It  would  require  very  strong  authority  Indeedf  upon  thiii 
statement,  to  exclude  the  claim  here  made. 

In  the  first  plncc,  we  are  called  upon  to  rear  Up  a  deed 
through  which  there  is  no  party  chiimfng  anything,  and  we 
are  called  upon  to  rear  it  up  against  the.  legal  rights  of  the  next 
of  kin  of  the  wife, — this  being  a  deed  having  reference  merely 
to  the  settlement  of  the  huBband'a  affairs  after  his  death. 

I  have  not  been  able  to  find  any  case  precisely  similar  to 
this.  In  the  passage  referred  to  by  Mr.  Ersklne,  and  In  most 
of  the  cases,  the  question  is  dealt  with  as  in  reference  to  a  wife 
for  whom  a  provision  has  been  made  hy  deed,  birt  who  sues  both 
for  her  legal  rights  and  for  this  provision.  That  was  the  state 
of  matters  in  the  cases  referred  to  hy  the  Lord  Ordinary.  The 
wife  had  survived,  and  the  question  was,  whether  the  wife  hail 
excluded  herself  from  claiming  her  leual  rights.  None  of  theae 
coses  have  any  reference  to  the  coae  of  a  wife  predeceasing, 
where  the  next  of  kin  claim  in  her  ri^bt. 

In  most  of  tho  coses  which  have  been  referred  to,  the  ques- 
tion arcee  upon  a  coutracL  Whm'c  this  is  the  case,  parties  are 
entering  into  a  contract  for  the  settlement  of  their  rightx,  and 
contemplating  all  events,  and  dealing  with  their  rights  and 
Interests.  Those  cases  of  contract  are  nut  parallel  to  the  present. 

Here  we  have  a  tntanientary  deed  by  a  husband,  rer^ntating 
his  own  afTivirs,  and  to  which  tho  viUk  ^ves  her  assent.  We 
.  havft  nuiother  case  except  the  autv  Cif  Bi)rrie.  Tl'«t  vmrn  inn 
gone  a  considerable  length.  I  am  not  for  distnrbing  it,  al- 
Uiot^  I  may  observe  in  pasdog,  tliat  there  was  more  dlscua- 
sion  on  the  other  branch  of  it  than  on  tbis  particular  ptrint. 
The  Lord  Ordinary  hod  given  a  long  and  elaborate  note,  con- 
taining the  reasons  of  hl!>  judgment,  which  reasons  were  adopt- 
ed by  the  Court.  That  cose  an  authority  so  fer  at  it  goea, 
but  the  present  is  in  some  respects  ditTerent  from  It. 

In  the^it  place,  it  is  important  to  observe,  that  in  Borrie's 
case  there  is  an  express  declaration,  ihat  the  proTlidone  In 
fevour  of  the  wife  were  to  be  in  full  satisfaction  of  her  legal 
rights.  In  the  next  place,  the  deed  contemplates  and  provide  s 
ibr  the  case  of  the  predecease  of  the  wife,  and  for  the  emerging 
interests  of  third  parties  iu  that  event.  Therefore  the  wifeV 
predecease  was  an  event  clearly  contemplated. 

In  the  present  case,  I  don't  find  a  single  expression  which 
contemplates  the  wife's  predecease.  The  deed  refers  tknogh- 
ont  to  the  predecease  of  the  husband. 

Another  difference  from  Borrie's  case,  is,  that  hi  the  pment 
case,  if  the  hnsbond  did  not  actually  cancel  the  deed,  bs  exer- 
oised  the  power  of  revocation  to  the  fullest  extent  What 
became  of  the  deed,  we  do  not  know.  PaHages  have  heen 
read  from  the  proof  taken  in  the  proving  of  the  tenor^  to  shew 
that  tbo  husbatid  was  anxious  to  get  poeamAon  of  tta  deed, 
from  w:iidi  it  ts  to  be  inferred  that  the  deed  waa  not  ha  hi* 
possession.  Whether  he  did  or  did  not  get  pnesesriop  at  it, 
we  can  hardly  aasnme  that  his  object  was  to  give  It  ftill  foieo. 
In  an  thflu  req>ecti  the  case  dlfltn  from  Bonie. 

The  able  and  Ingenious  argnment  of  Mr.  Deai  proceedetl 
■tep  by  step  to  this  point,  that  there  was  a  settlement  of  thv.- 
whole  estate,  which  implied  that  the  wife  conld  not  take  both 
interests;  and  then  he  shewed  by  the  casea,  that  thuugh-  the 
wife's  predeeeaaa  is  not  expressly  provided,  for  In  It.  that  pro- 
rlrions  by  contract  were  held  to  embtace  her  next  of  bin ;  and 
so  coupling  matters  together,  it  was  to  be  hdd  here,  that  the 
wife's  right  was  to  be  so  construed  as  to  anshida.  by  Implica- 
tion the  rights  of  her  next  of  kin. 

Are  we  to  aasnme,  that  there  was  here  such  as  exprcsi  dla- 
charge  of  the  wife  as  to  exclude  the  present  claim  t  tt  it  lo  l-e 
proturaed,  that  when  the  wife  atamted  to  tto  %ailu(fMWry 
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deed,  tbsi  not  oaly  woiOd  tbe  wife  be  entitled  to  dnlm  the  lifi;- 
r«nt  of  tbe  witole  wtatc.  bat  also  that  her  next  of  kin  were  to  be 
extended  f  Thotwunld  reqairetobeveiy  clearly  made  oatbefbi(e 
itco^dbefuaaumed.  We  are  asked  to  declare  that  io  be  the  caw 
here.  There  is  DOthing  to  Kfaew  that  the  attentioQ  of  the  wjfe, 
was  oalled  to  ber  uredeceom.  We  are  aeked  to  declare  that  tbe 
wife,  by  afocntiDg  to  her  husband's  testameotary  deed,  is  to  be 
inferred  to  hnve  given  away  all  tbe  Interest  of  her  next  of  kin, 
^avlDg  aasented  to  ber  hnsband's  power  to  revoke  the  deed, 
and  to  do  away  all  that  she  has  biu^ned  for.  If  this  deed 
were  to  be  regarded  as  of  tbe  nature  of  a  contraci  it  must  b« 
beld  to  be  a  inntail  aetUsment  If  so,  this  Is  a  reserTation  to 
the  hasband  to  do  away  with  all  that  be  stlpalated.  I  do  not 
•ee  haw  the  haaband  b  to  liava  tlie  power  of  a&nihilaUng  tfa« 
deed,  and  yet  of  taking  benefit  nnder  it 

K  the  reweaantaUTes  of  the  iiasbaad  had  been  cl|dming 
under  the  deed  under  which  the  wife  is  said  to  have  given 
away  her  interest,  we  should  have  bad  a  different  case.  But 
they  are  claiming  under  the  new  deed. 

This  paitictilar  ciise  differs  from  that  of  Borrie,  and  we  are 
asked  to  go  much  farther.  I  think  it  would  be  very  dangerous 
to  do  BO.  I  am  not  for  carrying  the  case  that  length,  and  I 
cannot  bold  that  Borrie's  case  is  a  precedent  to  rnle  it. 

X  am  therefore  for  altering  the  interlocutor ;  and,  in  that 
view,  nothing  requirns  to  be  done  in  the  proving  of  the  tenor. 

Lord ^Uerion.— Whan  I  first  read  this  {nterlncutor,  I  was 
very  much  in  the  situation  of  your  Lordship.  I  was  much 
moved  hy  the  view  niaintuned  throughout  the  note,  with  tlMt 
loglMl  ooodstoncy  which  eminently  distinguished  the  perfor- 
mances  of  that  kind  by  the  late  Lord  Dundrennan. 

But  I  think  there  are  material  distinctions  between  the  cas^ 
referred  to  by  the  Lord  Ordinary  and  this  case. 

The  opinion  of  Ersklne  which  is  quoted  in  the  note,  Is  in 
these  terms— (reads  passage  quoted  by  the  Lord  Ordinary). 
Thesa  exprenioDSof  Er^oe  refer  to  tbe  passage  Immediately 
preceding,  which  refers  to  eontracts  alone : — "  The  l^ial  effecta 
of  special  settlements  contained  in  marriage-contracts,  in  bo 
far  as  they  relate  to  the  heirs  or  children  of  tbe  marriage,  are 
to  bu  considered  it^a.  It  may  suffice  in  this  plaice  to  ex^ain 
shortly  the  import  of  some  doubtful  expresuons  that  Hcav^been 
used  In  raarrioge-contracts  in  tlic  case  of  conveDtlortal  provi- 
sions granted  to  the  surviving  wife."  These  were  cases  of  con- 
tract with  which  he  was  dealing,  and  as  to  which  be  was  laying 
down  that  nile  of  law.  Ko  doubt  some  of  these  are  the  cases 
of  poetnupUal  contract.  In  regard  tothese  implications,  a  post- 
nuptial contract  is  the  same  ae  an  antennptiaL  In  both,  each 
ctt  tho  contracting  parties  gives  ap  something  in  exchange  for 
Bomfltbtng  which  he  Is  to  get  in  return.  It  is  very  right  Uiat, 
f  n  such  a  case,  snob  a  rule  should  prevail  The  &lr  impUcation 
In  dealing  witii  such  a  contract  Is,  that  something  Is  surrendered 
on  the  one  side,  for  something  snrrendered  on  tbe  other. 

But  then  the  Lord  Ordinary  goes  on  to  state,  that  "  if  the 
deed  of  settlement  in  the  present  case  bad  been  in  the/om  of 
a  marriage-contract,  whether  ante  or  postnuptial,"  &c.  (reads ) 
It  is  here  that  the  difficulty  lies.  There  is  an  essential 
dlffBTsnoe  between  tbe  deeds.  There  Is  in  the  one  caw  an  e^ 
elusion  Ot  that  impllcalitm  which  Is  fidrly  to  be  drawn  in  the 
other.  A  mutual  contract  seems  to  Imply  that  the  sarty  to 
whom  you  are  bound,  has  abandoned  some  right  on  nis  side 
by  implication.  But  where  there  is  no  contract,  no  obligation, 
and  nointenUon  to  bind.but  where  all  that  is  done  Is,  that  the 
wife  oonsents  gratuitoosly  to  a  testamentary  deed  by  her  ht)s> 
band  contatnioc  a  power  of  revocation,  it  la  impoeritde  to  ap- 
ply the  same  rule  of  impUcation  to  both  cases.  I  cantnt  hold 
the  wHe'B  consent  to  imply  a  surrender  of  any  of  her  rif^ts. 
It  would  require  a  very  elegit  series  of  decisions  to  make  me 
adopt  that  view.  Now,  there  aie  only  two  caaee  in  which  the 
hosbaud's  rights  seem  to  have  stood  in  a  somewhat  simiJar 
position.  One  of  tht^se  is  Laurie  o.  BelL  But  from  that  case 
is  to  be  derived  to  the  hnslmid's  plea  here, 
loes  of  that  case  are  so  dlfilerent,  that  they  let 
of  a  principle  which  has  no  application  here, 
ilnjmad  under  both  deeds,  and  tbafr  raised  a 
irent  kind,  for  there  the  wife  bad  not  merely 
le  actually  had  ol^med  a^nd  taken  under  (Tie 
And  the  question  was,  whether,  after  so  claim- 
she  onild  take  benefit  imder  both  deeds.  That 
arise  here.  Borrie's  ease  ia  also  diffsrent. 
ib  room  there  for  any  tmpUcatitoi.  The  wife  there 
expreM  term^  that  she  was  not  to  cbdm  heclqpd 


rights.  A  party  may  renounce  anything,  and  give  np  any  legal 
rightwprwly.  That  will  be  a  perfecuy  good  transaction.  If 
the  thing  bodoneclearly,then  there  is  noquestion  of  implication 
at  all.  But  the  case  is  very  diOenut  where  she  merely  cqb- 
■ants  to  a  deed  which  binds  the  husband  to  nbthlng,«nd  leanjs 
him  as  iree  as  if  no  such  deed  bad  been  granted.  I  am  nrtt. 
for  going  so  &r. 

Then,  as  to  the  tenor  of  the  deed  which  the  Lord  Ordfnaty 
holds  to  be  pxond :  How  can  we  do  that  f  Tbe  «n»  Mil- 
stoms  would  reqidie  to  be  proved.  There  Is  nothing  to  iriiew 
the  tenor.  And  bj  the  rabaeqnent  deed  it  Itexpreasly  revoked. 

The  mere  question  li,  whether  the  aseent  ot  the  iHfe  1%  la 
these  <droamstaiices,  to  be  held  as  a  binding  obligatimi.  I 
cannot  h<4d  that  it  la 

Lord  Omin^^amt,—!  also  flod  E^eat  dUBcolty  in  adhering  ta 
tho  interlocatar  under  rrt4«Wf.which  ptoceada  on  the  aasnmp* 
tion,  that  the  wife,  at  the  date  of  the  deed  referred  to.  instant^ 
lennanced  all  the  legal  ri^ts  of  lierself  and  her  faraiW,  In  re- 
turn for  the  rwoooUa  provision  of  a  liferent  granted  ber  bos- 
band  under  the  deed  of  ISSS,  whkib,  in  other  respects,  was  oo|y 
to  commence  at  a  term  that  the  wife  never  arrived  at.  The 
deed  contains  no  discbarge  of  the  wife's  legal  righte ;  and  at  t 
think  it  would  not  have  been  rtglit  and  bonoorable  for  the  bus- 
band  to  have  asked  any  such  abeolute  obligation  from  his  wife 
to  take  imme^aU  effect,  whether  alie  survived  him  or  not,  I  am 
bound  to  suppose  that  this  was  not  intended ;  and  generally  I 
am  of  opinion,  on  obvious  grounds  of  law  and  equity,  that  the 
deed  cannot,  under  the  circumatances,  have  a  construction  tbst 
would  lead  to  manifest  injustice  and  imposition. 

It  has,  however,  been  argued,  that  tbe  wiffe,  by  iitbatrtbing  tbe 
deed,  adhibited  tier  immediate  consent  to  accept  a  gmtftwaetf 

rroviaion  in  lieu  of  her  legal  powers,  and  never  retracted.  Bat 
concave  that  such  a  plea  is  not  equitable  or  maintainaUe  hi 
tbe  construoUon  of  the  present  deed.  This  was  not  an  ante- 
nuptial  contract,  but  a  postnuptial  settlement  only, — no  intinia* 
tion  being  given,  or  atipulation  openly  made  on  the  face  of  the 
deed,  that  the  provision  shoiild  be  in  fuH  of  the  wife's  j*i 
rtUctm,  or  other  rights ;  but  farther,  as  the  event  happened,  Oe 
wife  never  drew,  or  oould  draw}  one  farthing  under  the  deed 
in  questioe.  This,  therefore,  itf  tbig  most  f^vdorable  view  tat 
the  respctedent,  was  merely  a/m^pseftM  mutual  centract,  wUch 
never  took  et^t. 

These  spedalties  suffldentlydistingnlsb  the  present  ease  frotn 
ttte  authorities  and  precedents  noticed  in  the  Lord  Ordinaiy^s 
note.  These  were  all  cases  either  of  antenuptial  contracts  mani- 
festly intended  to  settle  all  the  fhture  rights  of  the  parties,  or, 
at  any  rate^  In  which  a  wife  survived,  and  accepted  of  proviuens, 
either  expressly  or  by  impiicatiou,  held  to  form  a  sum^aftsN 
for  legal  proviiuons. 

Bat  here  the  wifs  predeceased,  and  drew  no  pmvMon;  and  as 
the  settlement  was  not  to  come  into  operation  till  the  husband's 
death,  while  he  reserved  to  himself  a  power  of  revocation,  the 
wife's  consent  must  be  held  as  given  only  under  the  implied  exm- 
ailion  tliat  she  should  twrvivt.  and  could  have  the  power  then  of 
i-lnimii^  (or  possibly  of  rejecting)  the  liferent  provision.  Had 
she  cliuen  to  adopt  and  draw  the  providon  after  the  deed  cane 
into  operatiim,  it  might  probably,  on  some  of  the  anthorit&s 
quoted,  have  excluded  tbe  legal  claims  of  herself  and  berrefoe- 
sentatives.    But  the  condition  of  the  settlement  never  was 

Eurified  during  tbe  wife's  lite.— And,  of  course,  the  deed  as  M 
er  and  her  successors,  fell  to  the  ground. 
Lord  Ivqrp. — I  think  ibis  a  case  of  conddeiable  (Sfficol^ ; 
and  I  do  not  hesitate  to  acknowled^  that  I  have  more  tfian 
once,  changed  my  mind  about  ft.  Bat  the  result  to  wbloi  I 
have  ultimately  come,  Is  tbd  same  as  that  of  your  Lordships, 
and  I  npw  thjnk  that  the  interlocutor  ought  to  be  altered. 

'This  is  not  a  case  of  ifautual  contract,  in  which  the  law 'al- 
ways presumes  a  wider  extent  of  obligation  than  It  can  do 
here.  It  is  the  case  of  a  testamentary  deed,  in  which,  lire- 
Bpectiv&  of  his  wifo's  ooqsent,  the  husband  could  (mly  have 
t^sposed  of  his  own  dead's  part,  and  oould  not  In  any  way 
interfere  with  the  rights  of  the  wife  and  her  executors.  She 
oonsMUts  to  It ;  but'as  the  deed  to  which  she  thus  consentsin|s 
a  testamentary  one,  that  consent  was  avidlable  only  thdqgh 
tbe  operation  of  the  deed  itself.  ~ 

If  this  deed  bad  subsisted,  tiie  universality  ot  It  might  h>*« 
been  held  landing  on  the  wife ;  but  that  is  the  utmost  ekta* 
to  whiofa  Z  could  go.  It  would  then  b^ye  been  Ufde  dbtMpI 
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Hn  bem  bound  by  ber  oonsedt  to  th«t  deed  in  ttmintt.  Bat 
U  th«  bnriMnd  hsd  revoked  the  deed,  Tiow  oonid  the  wife's  con- 
■entennre  to  aoother  deed,  altogether  iottependeat  and  apurt 
Anmltr  It ii 00^ on  the  wtfo's  uonsentiog to somuthlng  which, 
but  br  tiiftt  eoDBeat,  would  not  be  legally  cffttctual,  that  ber 
coDMOtcan  reoeire  effect.  If  the  hnsband,  by  hia  wlfe'a  con- 
tent, docs  somctblna,  it  h  that  eometblng,  and  notbtng  elms 
•Ueh  la  valid.  If  the  htvrA  Ordinary'B  Tlew  be  right,  (he  hwu 
band  tind*r  that  deed,  and  th^  reserved  power  contained  in  It, 
br^  executed  an  entirely  new  deed,  to  which  the  wife's 
eoiiieM  moet  have  been  held  td  exitfre.  1  di^BottbiDk  ljtircoti> 
lent  Mfl  receire  aQy  euch  effect.  Hef-'iJousent  cannot  be  held 
utbe  eonreTaneeof  any  r%ht.  It  U  not  a  diaobaii^eof  her 
Icq]  Tigh^  vestipg  her  husband  with  a  larger  meafltee  of  aO- 
thgri^.  It  k  only  a  coment,  =wfaen'4fae  deed  Itaelf  caaft  into 
opmttMk,  B0k«o4q>pose ite  op«ratH»tf^^I  tbioli  that  If  thU  deed 
bad  cootioned  to  snbaist,  the  wife's  consent  wonld  have  bnen 
opttaiire,  bnt  that,  by  ite  dettmction,  that  consent  flew  off, 
uhI  ceased  to  be  bindlnK.  We  have  here  an  express  revoca- 
tiMofaH  Omm  deeds.  The  husband  has  exercised  the  powt^r 
of  reroeation  eootaiaed  in  the  deed,  to  whldi  bU  wife  con- 
tented. Bnt  the  powers  conferred  hy  that  consent  were  «x- 
hu^  by  the  mere  fact  of  revocation.  It  cannot  be  extend- 
ed to  the  new  deed  execnted  in  place  of  the  old  one.  Aitd 
th«  deed  to  which  the  wtfc  conaentea  t>eing  once  taiun  away 
by  tiw  hmband's  rerocatioB,  that  oooaeDt  oannot  be  held  aa 
temaimtig  to  support  the  new  deed. 

Borrfe's  case  is  that  which  comes  nearest  to  the  present. 
Tet  it  diSen  from  it  in  two  important  particnlarg— /rri,  In  the 
•bwMeberv  of  any  act  ^  the  wife  discharging  her  rigbte,  or 
eMveyiogibem  to  her  husband.  It  also  differs  in  this  rvsiwOl, 
that  bete  Um  deed  consented  to  has  ceased  to  exist. 

I  theiefine  agree  with  your  Lordships. 

IVe  Coait  prononnc^j  the  following  interlocutor  :-r- 

"Becal  tlie  Interlocutor  of  the  Lord  Ordinary  redaimed 
ifURtt:  Find  that  the,  reclaimer  Andrew  Leightoii.  as  execu- 
tor of  the  deoeased  Mra.  Junt-t  Gloak,  is  not  barred  from  in^st- 
ingin.the  coocloaions  of  the  summon^  of  count,, reckonit^ 
•ml  ptyment.  dated  aod  sigosien  I  Ith  itf  May  I848f  bat  ia  tn- 
tided  tb  have  the  same  psoe«eded  with  :  Remit  to  Lord  Ct>wan, 
ti  place  of  Loid  Dnndrentun,  to  proceed  further  intbiBcunjuimpd 
praeeaaei  as  shall  be  just,  with  power  tp  his  Lordship  to  dispose 
of  all  questions  of  expenses,  which  are  hereby  reeerved  eDtirc." 

Lmd  Onftiurtf,  DunttreDnan.— ^d.  Lord  Advocate  (iDglia), 
Mono;  Lurenoe  M.  Maivara,  W.S.  AgmL—AU.  Dena,  Mon- 
cteiff ;  T.  vud  S.  LaudaU,  aS.C.  AgmU.—W.  Cbri.— (^.H  ) 


25tk  November  1852. 

FlEST  DiVISIOH. 

Jahb  Huxtbr,  Pursuer,  v.  Robbkt  Maillkb  uid 
otherS;  D^nden. 
Proof  —  Bes  Noviter  —  Competent  and  Omitted  —  Statute 
1695,  c.  ad^ComnuwtT— /M  e  divi$idn  of  eommonts,  tht 
dajendtn  pltaded,  that  the  eommimty  being  the  properlg  of  the 
nf^  Imfk  ^  A^felt  mdar  the  exception  w  the  ttattUe  169fi, 
e- 18.   tmte  btmg  joined  on  ihe  ^etion,  vkether  A  wm» 
e  regal  baryh.  the  Lord  Ordinary  allotted  a  diiigence  to  re- 
earn  deevaemU,  which  wae  eircumdueed,  and  then  pronounced 
a  judgment  determining  that  queetion  in  the  negative.    The  de- 
fenden  reclaimed,  and  /br  thejiret  time  craved  leave  to  lodge  a 
mmber^tU  ttlUe,  mffeged  to  have  been  reeentfy  dieeowered  i* 
(he  btat^  ^  a1    flu  Cotai,  in  the  dreitmttaacet,  allowed  the 
deeweai$  to  be  produced,  reeening  all  quettione  of  expeneee. 
Thiii  TM  ft  division  of  commoDty  which  had  been  in 
<leptt^fle  Knee  1B06,  and  which  had  been  wakened 
•t  the  tDstanee  of  the  present  pfltraer  in  1841. 

The  gronnd  to  be  divided  was  the  Common  Muir  of 
Aadtterarder;  and  the  defence  inter  alia  was,  that^uch- 
tenidor  being  a  royal  burgh,  ^  moir  belon^g  to  it  fell 
onder  the  exception  of  the  statute  1696^  o.  38. 

The  defeoden  obtained  a  di^euce,  under  which  they 
noonred  vuious  documenta.  The  Lord  Ordinal^  hav- 
iog^nomdiiMd  thi  tarm,  pnmooBead  lbs  foUowing  in- 
twloentor:— 


xHnds  ihere^  It  90  efficient  evtdemct  <teC  Audhtmidur 

was  at  one  time  one  pf  the  royal  bnrghsof  Soothtnd,  and,  OMI- 
sequently,  that  the  defend^  have  no  title  to  object  to  the 
fUvidoo  of  the  commonty  in  question  as  the  intaabitants  of  a 
royal  burgh,  or  to  matntaia  any  pie*  on  tiieftiotiBff  of  MMdi 
royid  burgh  having  existed." 

The  defenders  reclaimed,  and  offered  to  lodge  a  number 
of  documents,  alleged  to  be  mstntmenta  novit^  reperta. 

The  Court  pronotmced  the  following  inteilocutor : — 
'*Bcfoi«  answer,  allow  the  rmitaimeis  to  .put  in  a  minnte  of 
what  they  aver  regftrding  tl)f»r  dtsoovety  of  new  documents 
iiuce  the  date  of  (he  interlocutor  redaimed  against  }  and  psr- 
ticulariy  to  state  whAt'tha  .tUmusents  an,  ud  wby  they  wei* 
not  produced , before."  \  ^ 

Th%  following  minute  Waslitit  in  for  the  jfefenders:— 
**  H.  3.  BoBBsnoN,  for  the  defenders  and  reclaliuers,  stated, 
that  since  the  interlocutor  reclaimed  against  was  pronounced, 
It  has  come  to  the  knowledge  of  the  agents  fbr  the  defenders, 
that  a  variety  of  writs  and  documents,  havine  the  most  direct 
and  decisive  bearing  on  the  qoestion  referred  to  in  the  inter- 
locutor of  Lord  BoberteoD,  dated  21st  December  1849,  *  whe- 
ther Anchterardet  was  one  of  the  royal  bntvfag  of  liootUuid,' 
exist,  and  that  these  documents  bare  all  along  been  In  the 
poeBeenoTi  of  parties  who  are  not  defenders  in  the  present  ac- 
tion, and  over  whom  the  present  defenders  had  no  control. 

"  1.  That  George  Eeid,  writer  in  Anchterarder,  was  employed 
by  a  Mr.  John  Mensies,  residing  at  Linhill,  in  the  parish  Of 
Dunning,  abont  eight  miles  from  Anchterarder,  to  make  np  a 
title  in  favour  of  liis  brothers  James  Menzles,  John  Coopei-, 
innkeeper,  Anchterarder,  and  Margaret  M'Ewan,  as  helis-por- 
tioneiB  of  a  person  of  the  name  of  Margaret  Oowans,  now  de- 
ceased, lliere  had  been  no  title  made  up  to  the  subjects  in 
qnestion  for  a  very  long  period,  and  Menzles  mentioned  to 
Mr,  Beid,  that  there  were  some  very  old  titl«  or  parcbmente 
which  be  had  seen  lying  in  his  motiier's  drawers,  which  might 
assiflt  In  the  making  up  of  the  contemplated  title.  A  bundle 
of  old  writfngs,  the  nature  oC  which  will  be  specifically  set  forth 
fn  ^  SMoel,  was  thereafter  handed,  by  Menzies  toMr.  Beid, 
whohad  previously  heard  that  the  present  queetion  relative  t6 
the  ancient  borgal  character  of  Auchterarder  was  In  depen- 
dence, and  was  afterwards  informed  that  the  interlocutor  of 
the  Lord  Ordinary  now  reclaimed  acainst  had  been  pronounced. 
Having  tberc^ter  looked  particularly  at  tbe^e  old  deeds,  it 
occurred  to  Mr.  BeUI  that  they  bad  an  importuit  bearing  on 
the  point  at  isene ;  and  having  occasion  to  be  in  Edinburgh 
tobseqneutly  on  other  business,  be  took  witb  him  the  docu- 
ments in  question,  and  handed  them  to  Mr.  William  Bobert- 
BOQ,  8.S.C.,  with  the  view  of  their  being  exhibited  by  him  to 
Messre.  Hope,  OUphant  and  Uaclu^,  the  agents  In  the  present 
cause  for  the  defends,  not  having  time  to  do  so  himself. 
These  documeote  thus  came  fco*  the  fint  time  to  Uieir  knowledge. 

**  The  documents  to  wiiicb  the  defenders  refer  aa  having  been 
put  Into  the  possession  of  iieid  lor  the  purpose  above  explained, 
are  the  following.'  — [Hera  followed  a  list  of  nine  documeittS, 
beginning  with  a«barter  dated  1656,  and  ending  with  a  de- 
creet of  lining  dated  Oct.  1615. 

"  2.  Besideii  these  titles,  the  agents  for  the  ieclaimei«.hH« 
still  more  lately  become  aware  of  another  nomerousand  im- 
portant set  of  titles  belonging  to  a  petson  of  the  name  of  James 
Muir,  residing  in  Anchterarder,  who  is  not  one  of  the  defen- 
ders, and  over  wliom  tliey  have  no  control.  In  this  cose  olsp 
Mr.  Ueid  came  to  be  aware  of  the  existence  Of  these  titles  In 
consequence  of  being  professionally  employed  by  their-owner, 
and  mentioned  their  cxistdnoe  recently  to  OMfif  the  defiA- 
deis  in  tbe  present  action,  Mr.  Ohristie,  though  he  did  not  ex- 
bil^t  tbe^  t6  him.  In  consequence  of  this  infiATnatitm,  the 
reclaimer's  s^nta  despatched  their  clerk,  Mr.  Anderson,  on 
the  9th  instant,  to  Auchterarder.  and  he  was  accompanied  to 
Moir's  house  by  Mr.  Beid,  when  the  docnments  were  exhibited 
to  and  purused  by  bim.  These  documents  are  as  followi."— 
rSere  followed  a  list  (tf  documents  banning  with  a  charter 
dated  in  1477,  and  ending  with  a  saeine  dated.  1670  ] 
The  following  answer  was  lo^ed  by  the  pursodn: — 

"The  pursuer  has  no  knowledge  in  regard  to  tbe diQum- 
•tanoec  sM  forth  In  tbe  miuote  for  tbe  defenders,  and  does  luA 
nakeanyadrnfasioDinTeifardtotharo.  HeotmrvesMiattbe 
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lD«nt8  there  referred  to  first  came  to  the  koowledge  of  the 
defenders  or  their  ^ntn,  or  when  they  wore  first  seen^  theu . 

"The  niinnte  contains  no  statement  ^at  the  defenders 
would  not.  by  iislug  dae  diliReDce,  have  necessarily  discoTered 
these  docoDieDts  at  an  earlier  period  in  the  cause ;  and  the 

Cursuer  Iteiieves  that  no  such  statement  can  be  made.  It  will 
e  seen  from  the  following  vxplanation  as  to  the  proceduni  In 
the  cause,  that  the  deftindera  were  called  upon,  and  bad  it  in 
theinpower,  to  use  such  diligence  as  shonld  bare  insured  the 
recovery     these  documents  in  proper  time. 

"The  record  baring  been  closed  of  this  date  (July  20, 1848), 
the  Lord  Ordinarj',  after  hearing  parties  debate  on  i3th  March 
]B49,  appointed  '  the  defenders  to  put  In  a  specification  of  all 
writings  for  which  they  require  a  diligence  to  instruct  the 
avermento  in  their  record.'  In  obedience  tu  this  order,  the 
diiftnders  lodged  a  spectfl^aUon  'of  writings  in  these  terms : — 
'All  writings  tending  to  instmct  that  Anchtcrarder  was  or 
is  a  burgh  royal,  or  that  the  same  was  or  Is  a  bntgh  of  barony.' 
Of  this  date  (March  20, 1849)  a  diligence  was  granted  to  the 
defenders  in  terms  of  their  specification;  and  the  term  for 
reporting  having  been  prorogated  of  this  date  (May  26, 1849), 
it  was  ultimately  circumduced  on  22d  November  1849,  and 
^e  order  for  debate  renewed.  On  2l8t  December  1849,  the 
Lord  Ordinary  having  again  heard  parties  debate,  his  LortUhip 
appointed  them  to  lodge  'mutual  minutes  of  debate  on  the 
two  following  points: — \tt.  Whether  Auchterarder  wa«  one  of 
the  royal  barghs  of  Scotland ;  and,  2d,  Whether,  an  inhabitanta 
of  such  royal  burgh,  the  defenders,  or  any  of  tbeui,  under 
existing  circumstances,  have  a  title  to  object  to  the  divirion  of 
cnmmonty  io  question.'  These  minutes  of  debate  having  been 
lodged  and  revised,  the  Lord  Ordinary,  on  advising  them, 
pronounced  the  interlocutor  which  is  now  before  your  Lotd- 
slkips  on  a  reclaiming  note  for  the  defenders. 

"The  pursuer  humbly  submits  that  the  averments  in  the 
minute  for  the  defenders  are  not  sufficient  to  warrant  them  in 
asking  to  be  allowed  now  to  produce  and  found  upon  the 
documents  in  question ;  and  fivther,  he  submfta  that,  in  any 
view,  such  productUm  can  cmly  he  allowed  upon  payment  by 
the  defenders  of  the  past  expenses  of  tbe  discussion,  slnae  22d 
November  1849,  when, the  term  for  reporting  their  dllbence 
was  circumduced ;  and  aluo  subject  to  such  order  asyourLord- 
ps  may  see  proper  to  make  for  the  renewal  of  the  discussion, 
wiui  reference  to  the  documeote  now  proposed  to  be  brought 
forward." 

The  case  being  in  the  roll  to  day  t^n  the  nunnte 
and  aaswenij — 

Robertton — It  is  said  we  most  pay  expenses  since  the 
circumduction  of  the  diligeDce,  That  may  be  the  general 
rule,  but  here  the  matter  was  bo  obscure^  that  nothing  but 
chance  could  have  enabled  us  to  make  the  discovery. 

Maitlandj  in  reply,  cited  the  case  of  Dundas  v.  Ait- 
ken,  March  9,  1810,  F.C.;  Magistrates  of  Dumbarton 
V.  Grahame,  July  11,  1810,  F.C,  vol.  xt.  note. 

Lord  Prtndent. — We  think  a  suffioient  case  has  been  made 
ont  to  allow  of  tbe  production  ctf  these  documents,  rustirviug 
all  questions  of  expenses. 

ProdiuAion  allowed. 

Lord  Ordinary,  Bobertsoo. — Aet.  Maitland  ;  Hunter,  Bltfir 
and  Cowan,  W.a  Agenlt.—AU.  Robertson ;  Hone,  OUpbant 
and  Kackay,  W.&  AgeaU^-h.  Oerk—^FM.) 


25th  Novejober  1052,  ■         ,  ' 

SaCtlND  DtTISIOB. 

Donald  Stewart  and  others  (Robertson's  Trustees), 
PuTtuem,  V.  JoHS  Robertson,  benior,  and  John  Ro- 
bertson, Jtmior,  Defenden. 

Ex(>en«es — Bill  of  Eicbiinee — In  an  action  agaimt  a  father 
and  ton  at  conjunctly  and  ttverally  liable  in  payment  of  a  bill, 
the  ton  wat  atioilzied  toith  expentet.  while  decree  wat  given 
agoimit  the  father,  with  expentet —  Circumttancet  in  vhich,  the 
Cawtf,  kolMng  thmt  m  teparate  expentet  had  betn  iuenrred  in 
Ika  praeMdingn  agaia»t  lie  mm,  rffiued  to  makt  any  dt'luclion 
from  the  pHntUer  a  ocepunt,  ukJ  decerned  agmtnat  the  futUer  for 
jmyment  of  the  whole. 

Sw!  unit;  |i.  14. 


The  auditor  reported  the  pursuer's  soconnt,  as  taxed, 
at  £46: 6: 11,  with  the  following— 

Note.— Tho  auditor  thinks  it  oecessary  to  explain,  that  the 
account,  as  taxed,  embraeas  the  whole  expenses  incmred  kf 
the  pursuers  agahist  both  defeDdeis,  RobertKMi  senior  ud 
Robertson  Junior.  Tbe  latter,  however,  has  been  assoUaied^iHn 
the  coQclnitioDB  of  the  action,  and  found  entitled  to  hiseKpea- 
ses  against  the  pursuers.  In  theiie  circumstances,  it  Is  for  tbe 
Court  to  consider,  whether  tbe  pursuers'  expenses  down  to  tbe 
date  of  the  Lotd  Ordinary's  jadgment  (amounting,  as  taied 
and  iocluded  In  the  sum  above  reported,  to  £82:10:lUonRkt 
or  ought  not  to  soSer  dodttction  to  tbe  extent  of  oneJualCw 
applii^able  to  the  snooessfol  de&nidtir  Robertson  ^osioi;*' 

Paitmj  Hot  defenders,  pUadedj  that  if  sot  half, 
some'  part  at  least  of  the  pincers'  expenses  oaght  to  he 
held  to  have  been  incnrmt  in  the  proceeding  a^pinat 
the  junior  defender,  and  fell  therefore  to  be  disallowed. 
There  was,  at  any  rate,  the  expense  of  taking  the  jiui<H' 
defender's  oath. 

Gordon  for  pursuers — ^The  whole  expenses  would  have 
been  incurred  though  the  junior  defender  had  not  been 
made  a  party  to  the  action.  As  to  tbe  expense  of  tak- 
ing his  oath,  his  deposition  whs  nothing  more  thra  a 
statement  that  ho  was  a  minor  at  the  time  of  signai^tfas 
bill,  and  that  he  had  xvever  got  any  value. 

'The  Court,  holding  that  do  separate  expense  had  been 
ineuned  by  the  proMdnre  against  the  junior,  deoenei 
against  the  senior  defender  fi>ruieiiriiole  expenses  as  tand. 

Ael.  QordoD ;  Qeoi^  Honro,  S.S.C.  Agent -^AU.  Pfettoii; 
Issao  Andenon,  S.S.a  B.  Ckrk—iyi  Q.T.> 


25fA  November  1852. 

BBCOMD  DiTISIOll. 

WiLLiAit  LooAH,  Pursuer,  v.  James  Gibson  Gattm 
H.  F.  KsofKEiit,  Defm»der9. 

Sxpenses — Oaarsntee — Cautioner — Conjunct  and  Several  OH- 
ligalion — An  action  for  payment  ayaintt  a  prmeipat  and  kit 
eaationer.  in  which  teparale  appearance  wat  made  for  emeh  mp 
to  the  time  of  trial,  went  to  trial  before  m  jury  at  ogainM  the 
prineijial,  but  wa*  tiated  at  regarded  the  eaulioner.  A  vrr- 
dicl  having  been  returned  againtt  the  principal  with  expennA, 
the  Cuurt,  notwith»fanding  the  obligation  being  a  joint  one. 
refitted  to  find  the  cautioner  liable  conjunctly  for  tbe  expentet 
incurred  by  the  pursuer,  but  found  him  liable  only  in  jxrt  pari 
of  the  puriuer't  expentet  at  wat  oceationad  iy  Ats  mppaarnnet 
andpleadingt  in  the  caws. 

The  defender  GibeoD,  the  incoming  temtnt  of  the  farm 
of  Troax,  bound  himself  to  pay  the  outgoing  tenant,  the 
pursuer,  for  the  crop  of  1848,  at  a  valuaticm.  The 
minute  of  agreement  bore,  that  Kennedy  the  landlord 
guaranteed  payment  of  the  price,  and  subscribed  tbe 
minute  accordingly. 

The  crop  was  valued  at  ^169,  which  Gibson  harinsc 
refused  to  pay  on  the  ground  of  injury  to  the  orop,  of 
which  the  valuators  wore  jiet  aware  in  makii^  tiieir 
award,  the  pursuer  rused  the  present  action  in  tbe  She- 
riff Court  for  payment « that  sum,  calling  boUi  det^ndcre- 

Separate  answers  and  pleas  in  law  were  lodged  by 
Captain  Kennedy,  his  first  plea  being,  that  the  prindpil 
must  be  discussed  before  proceeding  against  the  oaationer. 

The  Sheriff  decided  in  favour  of  the  defenders,  and  the 
pursuer  having  advocated,  the  cose  went  to  trial  as  a^aiofit 
Gibson,  but  was  sisted  as  r^;arded  Kmnedy,  until  the 
result  of  the  trial  agadnst  Giraon. 

The  jury  retamed  a  verdict  for  the  pursuer  for  X154» 
with  ejqnnses. 

The  parmer  now  pleaded,(that>J^i*U/mtitleii to 
^  aecr..-e  fur  the  wholP  ^P^  J^dst^B^Lky,  as  well 


IN  THE  COURT 


aa  aguost  GifasoQ.  They  were  liable  conjuitctly  and 
nra^;,  and  the  pursuer  might,  had  he  chosen,  have 
proceeded  directly  against  the  cautioner.  The  sistiug 
of  the  acUoQ  as  re^rded  the  cautioner,  saved  the  ex- 
peuH  of  the  trial  as  agiuuBt  him,  but  that  waa  no  reason 
vhj  he  Aoold  not  be  liable  for  the  expenses  of  trying 
the  eue  against  the  principal.  Suppose  this  had  been 
an  u^OD  on  a  bUI — ^in  v^hich  case  the  parties  would  have 
been  conjunctly  and  severally  liable — if  the  one  party 
had  {beaded  that  his  signature  was  a  forgery,  and  the 
uther  had  declined  to  pay  until  that  question  was'  set- 
tled, voold  not  both  have  been  conjunctly  and  severally 
liable  in  the  whole  expcnsos^Qn  ita  being  decided  to  be 
no  finery? 

LfOrd  Jtaliet-  CltrJfc.— That  is  the  very  point  I  doubt.  Snppos- 
in^GIbaon  had  brought  up  this  verdict  by  bill  of  exceptions, 
Hi^  tbea  had  gone  to  the  House  of  Lords,  the  action  being 
artcd  all  the  time  o^uut  Eennedy,  could  be  bave  boen  found 
liable  for  these  expenses  f  But  I  confeas  I  do  nut  like  the  ap> 
jiearuoe  which  the  cautioner  makesin  Uie  record.  He  makes 
hiiDself  quite  a  party  to  Gibson's  statement.  He  Ih  liable  for 
Uie  axpense  caused  by  his  own  s'atemente,  certainly  ;  and  the 
qoeitian  on  which  I  feel  a  difficulty  is,  wbetber  be  is  not  liable 
for  tbon  occasioned  by  Gibtion's  stHtement  also.  The  proper 
cmm  would  have  been,  to  have  listed  proceedings  at  the  l>e- 
giinfng  as  against  Kennedy,  until  thu  case  was  settled  against 
QUmn.  KeoMdy  pnt«  on  record  a  plea  to  tbat  etfec-t,  but  be 
Btlw  00  such  motion.  It  is  said  he  should  have  made  a 
(notion  to  Uiat  effect, — and  so  tie  ought.  But  then  the  pureuer 
wu  also  wrong  in  omitting  to  maku  such  a  motion,  ho  that  he 
OBiiot  found  on  Kennedy's  omission. 

The  Court  prononnced  the  following  interlocutor : — 

"  Decern  against  the  defender  Captain  Kennedy,  Jointly  and 
WTenlly  with  the  other  defender  Gibson,  for  the  sum  of  £164, 
with  interest  from  the  22d  March  18<9  :  Find  tt^  pursuer 
vti&liei  to  the  expenses  incufied  by  biin  in  this  cause,  both  in 

the  Inferior  Court  and  in  this  Oontt,  previous  to  the  trial  

Rid  the  defender  CHbeon  liable  generally  fbr  the  «ud  expen- 
^  lacarred  by  the  pursuer  previous  to  the  trial,  and  the  de- 
fender Captain  Kennedy  liable  for  such  part  of  the  said  expen- 
«et  SB  were  occasioned  by  bis  appearance  and  pleadinRs  iu  the 
c«uae;  allow  accounts  of  the  uaid  expenses  reBpectively  to  be 
(.ifea  in,  and  remit  to  the  auditor  to  tax  the  same,  aud  to 
report." 

Aa  Dees,  Craufurd ;  Patrick,  H'Ewen  and  Garment,  W.a 
Afi^^Far  OUmm,  H.  J.  Robertson,  Adam ;  Bobert  Ander- 
M^  8&GL  AjMt— &  OIff*>-{W.a.T.) 


26th  Novemher  1852. 
Fnm  Division. 
Tbomas  Scotland,  Im^ctor  of  North  Leitfa,  Pumier^ 
e.  Tbs  Comuissionebs  fob  the  Habboub  and  Docks 
OF  Lkith,  D^mden. 

Toot— Poors' -Assessment — Statutes  (Leith  Docks}— Uonstmc- 
tion — Tlu  Ccmmuaiofitri  for  the  Satbour  and  Dodct  of  Lath, 
a  mforalt  body,  teen  enpowmd  by  royal  ffrant  and  by  ttatute 
It  Inijr  <Aiet,  out  qf  wfttob  it  teat  provided  {by  ttaiate)  that  the  turn 
tf  £7680  ikoivld  be  aitnuaUy  paid  into  bank  to  be  applied,  partly 
M  ptymad  of  the  niitiatere,  partly  Jdr  behoof  <if  the  mditore,  and 
/ar%  for  the  nudnUnanee  of  the  eoUegt  and  tdmoU,  of  the  city  of 
BdlAirgk,  the  remainder  of  the  revenae  being  directed  to  be  op- 
fHii  to  th$  mmntenanee  and  improvement  of  tkt  harbour  and 
mi  mtii$  payment  lAt  dilh  eonfroeferf  tn  lActr  coMfrue- 
liNi-Hdd  fftof  One  revenue,  other  than  the  earn  of  £76t0,  being 
fxdaUg  United  to  the  purpoiei  above  mentimed,  wu  exmpt  ftom 
MMMRt  for  the  poor,  but  that  the  taid  aum  not  being  in  the 
lomtfeeitioft,  the  Cotnmieeioneri  were  liable  to  he  oaHiied  vpon  it. 

I'Tooest-Conaulted  judges.  Opinions  of— how  Counted  ^Where 
a  erne  it  appointed  by  Me  of  the  DivieUme  to  be  laid  before  the 
eA0Jwifeafar  their  epinioiu,  the  voUt  (Am  of  the  OonauUed 
Jtiym  emiy  wiU  be  eomied  who  are  on  the  Bench  at  'the  time  the 
t^itflmMy  uideed  by  the  Dimeion  ordering  the  opimone. 

Thia  action  was  raised  to  try  the  question,  whether 
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the  income  of  the  harbour  nnd  docks  of  Leith  was  llabie 
to  be  assessed  for  the  poor-rate  under  the  statute  8  and 
9  Vict.  c.  83. 

From  time  immemorial,  harbonr  and  shore  duties 
were  collected  at  the  port  of  L«th  by  the  Corpmution 
of  the  city  of  Kdinbn^h,  under  andent  grants  and  acts 
of  parliament,  which  were  confirmed  "bj  the  "  Golden 
Charter"  of  James  the  Sixth. 

By  1661,  c.  8,  a  grant  to  the  Magistrates  of  Edin- 
burgh, for  the  maintenance  of  the  city  clergy,  of  a  merk 
per  ton  on  all  goods  imported,  not  the  growth  of  Scot- 
land, received  the  ratification  of  parliament. 

By  ;i3  Geo.  111.  c.  58,  powers  were  given  to  the  Ma- 
^trates  of  Edinburgh  to  levy  harbour  rates,  and  to 
make  additions  to  and  improvements  on  the  harbour 
works,  and,  infer  aUa,  to  borrow  a  sum,  for  the  purposes 
of  the  harbour,  not  exceeding  jg30,000,  on  the  security 
of  the  town.  These  powers  were  extended  and  enlarged 
by  38  Geo.  III.  o.  19.  By  39  Geo.  III.  u.  44,  §  17, 
the  power  to  borrow  granted  in  the  two  preceding  sta- 
tutes, was  repealed.  By  §  18,  power  was  given  to  the 
Prorost  and  Magistrates  to  borrow  a  sum  not  exceeding 
.£80,000,  and  to  assign  the  rates  and  duties  in  secu- 
rity. Power  waa  further  given  to  levy  rates  in  re- 
spect of  all  vessels  "  brought  into  or  using  the  present 
harbour  of  Leith,  or  brought  into  or  using  eaid  docks, 
piers,  or  other  works,"  over  and  above  the  rates  then  in 
use  to  be  levied.  By  §  34  it  was  provided,  that  in 
the  event  of  the  funds  received  not  being  sufficient  for 
these  purposes,  the  Magistrates  should  be  entitled,  along 
with  the  existing  rates,  to  levy  one-third  more,  and  "  to 
oontkue.to  do  so  as  long  as  the  6inds  shall  ba  deficient 
for  the  aforesud  purposes,  and  no  longer." 

By  39  and  40  Geo.  III.  c.  114,  power  was  given  to  the 
BaroDS  of  Exchequer  in  Scotland  to  advance  jS25,000 
to  the  Lord  Provost  and  Magistrates  of  Edinburgh,  to 
be  applied  by  them  to  the  completing  of  the  works,  on 
an  assignation  to  the  rates  and  duties  leviable  from  the 
harbour,  and  to  their  right  and  interest  therein. 

By  45  Qeo.  III.  c.  3ii,  the  Lord  Provost  and  Magis- 
trates of  Edinburgh  were  authorized  to  borrow  a  farther 
sum  of  ^80,000  fbr  the  construction  of  the  docks.  Aud 
by  46  Geo.  III.  c.  114,  power  was  jpven  to  the  Lords 
of  the  Treasury  to  advance  X2o,000  for  that  purpose, 
the  property  of  the  harbour  and  docks,  and  the  whole 
rates  and  duties,  being  vested  in  the  Barons  of  Exche- 
quer in  Scotland  nntil  repayment  of  the  loan,  with  all 
interest  due  thereon. 

Other  statutes  were  passed  enlarging  the  borrowing 
powers  conferred  on  the  Magistrates  for  the  purposes  of 
the  harbour,  until,  in  1826,  the  debt  amounted  to 
^265,000.  By  6  Geo.  IV.  .c.  103,  an  arrangement 
nas  made  by  which,  on  obtaining  a  conveyance  to 
the  right  of  the  Magistrates  in  the  harbour  and  docks, 
the  Commissioners  of  the  Treasury  were  empowered  to 
advance  ^240,000  for  the  purpose  of  discharging  the 
bonds  granted  by  the  Lord  Provost  and  Magistrates  un- 
der the  former  statutes,  which  advance  was  to  be  made 
at  the  rate  of  three  per  cent.  Interest ;  and  until  the  ad- 
vance was  paid  up,  it  was  provided,  that  the  harbour  and 
docks,  and  all  the  dnes,  should  be  vested  in  the  Lords  of 
the  Treasnry, — and  that  in  the  event  of  the  revenue  of 
the  harbour  proving  more  than  sufficient  for  the  payment 
of  the  interest  on  the  advance,  and  a  unking  fund  of 
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two  per  cent,  for  the  extinction  of  the  capital,  the  ba- 
lanoe  should  be  applied,  first  to  eztingiUBh  the  advances 
made  hy  the  town  over  and  above  &e  j£240,000,  and 
thereafter  tlie  oa{HtBl.  The  whole  of  theae  |ffOTinon« 
were  made  in  re^e^  of  very  exteoriTe  improremoits 
undertaken  fiir  the  benefit  of  the  hsrboor. 

By  7  Qeo.  IV.  o.  105,  the  saperintendenoe  and  ma- 
nagement of  the  harbour  and  dooka  were  traniferred 
from  the  Ma^stratea  of  Edinburgh  to  CommiBsionera. 

In  1833,  the  town  of  Edinburgh  became  insolvent, 
and  the  a&irB  of  the  city  were  ultimately  arranged  by 
the  statute  1  &  2  Vict,  o,  65  (July  1838),  commonly 
called' the  CSty  Agreement  Atrt.    The  act  was  enMtled, 

An  act  to  regulate  aud  secure  the  debt  due  by  the  city 
of  Edinburgh  to  the  public — to  confirm  an  agreement 
between  the  said  city  and  its  creditors — and  to  efSact  a 
settlement  of  the  a^irs  of  the  said  city  and  the  town  of 
liOith."  By  the  Ist  clause,  the  {nderable  right  in  seou- 
rity  held  by  the  Treasury  in  terms  of  6  G^.  IV.  c.  103, 
was  pmtponed  to  the  ammal  payment  of  X7680,  to  be 
paid  over,  as  thereinafter  directed,  &a  the  benefit  of  the 
town  of  Edinbui^h.  By  §  S,  Commiflaoners  were  ap- 
pointed, in  whom,  by  §  10,  the  port  and  harbour,  with 
the  whole  dnes  and  rates,  were  declared  to  be  vested. 
By  §  14  it  was  provided,  that  after  providing  for  the 
sum  of  £7Q8Q  above  mentioned,  the  surplus  revenue, 
after  payntept  of  expenses,  of  the  harbour  and  docks, 
shoold  be  annually  paid  to  the  Queen^  Remembrancer 
in  Eixchequer  within  21  days  after  Whitsunday;  abd 
if  the  sum  so  remitted  shonid  exceed  the  sum  neoessair 
to  pay  the  interest  of  the  debt,  so  far  as  not  postponed, 
the  excess  should  bejmputed  jn^  tanto  in  eitipctito  of 
tiie  prin^pal  of  the  debt.  By  §  17  it  ma  pnmdedj  that 
the  Gommisaoners  should — 

*  pMy  anDually,  out  of  the  revenQea  of  the  nld  harbour  tod 
^odu,  in  prefereoce  to  all  other  payments,"  the  oom  of  £7680 
into  a  separate  account  to  be  opened  in  bank  in  oaise  of  the 
Itemembrancer,  for  the  following  purposes: — Itt,  tiiat  in  lieu 
ef  tbe  old  duty  of  the  merk  per  too  and  pilck,  there  ■hall  be 
to  or  fcr  the  minittert  of  tbr  dty  of  Bdinbttrgh,  **  the 
•am  of  £2000.  free  of  all  dcduetioofl,"  in  fall  of  all  dmands 
competent  to  the  miaisters  of  the  said  city  on  aconint  of  tbe 
duty  of  the  merk  per  ton  and  pack  as  aforeaald  ;  2d,  that  there 
■liall  be  paid  the  behoof  of  the  creditors  x>f  the  city  of  Edin- 
burgh "  the  sum  of  £fi700,  and  the  farther  stun  t^.  £460,  being 
at  preaant  a  Iwrden  aifecting  tbe  said  dot/  of  a  merk  per  too 
indpadt,  making  in  allthesumof  £8180|iD  faUcMTall  densnds 
Competent  to  the  said  creditors  upon  the  said  harbour,  docks, 
and  utlier  pmiterty  and  works,  or  thie  income  and  revenues  there* 
of  s"  and,  3^,  that  there  shall  be  paid  to  tbe  Lord  Provost  and 
Town-Council  of  Edinburgh  "  the  sum  of  £S500  for  tbe  main- 
tenance and  support  of  the  College  and  schouls  of  the  said  ci^, 
In  full  ot  all  demands  competent  to  tbe  said  Lord  Provost,  Uagi- 
■ttates  andCoundl,  upon  the  said  baihour  and  docks,  aodoAer 
properhr  and  works,  or  tbe  inf!(Hiie  or  revenues  tbereofe  and  in 
case  of  failure  in  the  r^lar  payment  of  such  sums,  tbe  reipeo- 
tive  partiea  to  whom  or  for  wboa^  behoof  the  same  aie  payable, 
sliall  be  entMed  to  follow  out,  bj^  action  at  the  instiince  of  the 
parties  reapeciirely,  sH  measures  competent  by  the  law  of  Scot- 
land for  enforcing  payment  thereof  against  the  nid  oommis- 
dofien,  but  as  comnhseionm  on^^  ud  not  in  thdr  pris^te 
or  Indlvld&al  capacity  " 

By  7  Vict.  c.  20,  the  Coramissiohers  appointed  by  the 
last-mentioned  act  were  oonstitnted  an  incorporation,  by 
the  name  and  style  of  the  Commissioners  for  the  Har- 
bour and  Docks  of  Leith,  who,  it  was  enacted.  In  that 
capacity — 

"  shall  and  may  hcdd  the  afbrwaid  port  or  harbour  of  Leith, 
and  the  rates  and  duties  payable  thereat,  and  all  laodi.  tcoc- 
meuts,  heritages,  and  other  properVf  real  and  pereonal,  of  and 


belongiog  to  the  sold  harbonr  and  docks  of  Lehh,  and  nay  pv- 
chase  or  acquire  other  lands,  tenements,  or  heritages,  or  othH 
property,  real  or  personal,  to  be  held  by  them  for  tbe  ase  of  tbs 
wM  harbour  and  docks  of  Leith,  but  n>r  no  other  useor  un 
^ue  *,  and  may  also  sell  or  dispose  of,  with  thti  consent  or  (he 
Commissfoners  of  Her  Uajesty'i  Treasury,  any  part  of  the  add 
real  or  personal  iwoperly,  if  they  ahall  deem  it  espedioKt,  tat 
tbe  use  and  behoof  of  the  Bsiil  harbour  and  docks,  the  |m4g«  or 
consideratioQ  money  obtained  upon  auvh  sales  being  always 
applied  in  repairing  or  amellorsting  the  other  or  reanUning 
property  at  or  belonging  to  the  said  harfKMr  and  dotdlti  or  in 
the  purchase  vf  oiher  UatAw,  teneoMntf^  or  bialtigti^  t«  Moag 
unto  1  be  said  Comtoii<rionerti." 

The  receipts  of  the  Commisnonets  having  ibr  some 
time  exceeded  the  exp^nditnie,  a  convderable  fund  ac- 
cumulated, and  was  depotdted  in  bank,  in  order  to  bo 
applied  in  execution  of  fitrthw  imfnovemeAfs  oontem- 
plated  OD  the  harbour.  By  10  and  12  Vict.  c.  Il4,  this 
surplus  was  appropriated  to  that  purpose ;  and  th«  defen- 
ders entered  into  contracts  by  which  they  obligA]  tbon- 
sclves  to  pay,  within  three  years  from  and  afteV  Match 
1848,  upwards  of  £140,000  for  improvements  on  the 
harbour.  They  stated,  that  ail  thn  aureus  rwveaiw 
would  for  many  years  be  absorbed  in  the  works',  Wd-tiist 
for  tbe  year  to  Idth  May  1849,  tbe  expetl^^  «x- 
oaeded  the  revenue  byriei9,451:14:ll. 

In  th^  circnmetanees,  the  defisoders  wte«  setve^  wiA 
notices  of  assessment  lor  the  poor  as  ownera  maSi  t^HuMsef 
docks,  quays,  wharfs  and  yards,  in  the  parish  iif  N«rth 
Leith,  for  the  year  from  Whitsunday  tQ  Whitsoit- 
day  1847 ;  and  thereafter  the  preseut  actba  was  nosed 
for  enforcement  of  the  claim. 

The  defenders  objected  to  the  assessment,  and  pleaded 
tnfor  cUittr- 

I.  Sitjudieata,  in  respect  of  the^adgment  pronoHn^VftiOM 
Mackenzie  in  tile  action  at  the  instance  of  ^  H«rllo»*aiHl 
Kirk.Sessicm  of  Leith  r  The  Coromisttoners  of  the  Harbonr, 
13th  Not.  1833,  which  became  final  by  acqut^cenoe-  9^  Tim 
enbiiects  from  which  the  alleged  rental  is  derf^e'il,  being  heM  by 
the  defenders  solely  for  tlie  benefit  of  the  publk^  and  tbe  Mt«s 
and  revenoes  leviable  being  by  law  limited  and  spprot>rfated  to 
(be  maintenance  and  repair  of  the  barlKmr,  and  the  U!)<tf  dstfoe 
of  the  public  debt  Inonrred  in  the  eonstmctfun  of  tbe  wivk^  ths 
deflfttders  are  Dot  KaUe  td  tbbjMBSiment 

Aftec  vtittea  amumtnt,  the  Lord  (h^ailey  ttads 
great  avimidiim  to  We  ItmmvHotistf. 

The  pursuer  pleaded:— 
The  assessments  au^rized  by  S  and  9  yiet.  e.  88,  an  aatbo- 
rized  to  be  Imposecl  on  the  "  owners,  tenants  and  oceupanta,"  of 
all  "lands  and  heritages,'  and  tbe  words  "lands  and  h^tagsi,' 
It  is  provided,  shall  extend  tn  and  mclnde  all  **  taiids,  %9*yt, 
wbarf',  docks,  yards,  and  all  buildings  and  penineAta  tboV' 
of."  The  defenders  being  owners  of  pA)pmy  by  the  slMttlt  U- 
preasly  decUred  to  be  assnsable,  tb^wereliaU*  tote  aiaesMd 
lor  that  property,  unless  some  good  ground  of  ^tgmpOem  or 
privilege  by  tbe  law  of  Suotlaod  were  made  out  ^Rw  pwsaer 
was  willing  to  mske  a  reasonable  dedictiu  for  ^!»  eonvnt 
expenses  of  the  sabjecta,  bat  tl^ere  was  no  gronnd-fopfvempc- 
ing  iron  assessment  the  ni<inc;t.  aanuaHy  paid  as  interest  "f 
the  aebt  aa  the  sobjeotvtlie  eapenditure  on  eulargememta  and 
improvements,  and  espettialiy  the  £7690  p^  anauidly  to 
^he  miniaters,  onHlitors,  and.  eollt-Re  and  sqboiija^.j)f 
Jburgb.  The  principle  ^  riiij  poor  law  was,  that  tw  a^^o^ 
all  hcritaite  was  to  he  assto^ed.  It  was  no  answer,  IbaMufr. 
on  the  part  of  tite  defenik-rs,  ihot  tite  wliole  revenue  was  wile 
applicable  by  stattnes  to  parUcoiar  purpoees*.  Tlie  faceii*!!! 
still  waa^  what  was  the  viilue  of  the  sutgect*  t  The  cumiit 
expenses  might  be  held  to  diminish  the  value.  Bat  It  coaM 
not  be  maintained,  that  tbe  payment  of  intesest  on  llw  dsbt 
arising  in  the  creation  of  the  suluaots,  was  to  be  rsfaided 
b>  tbe  same  light.  If  so,  the  asseasoant  of  Hu  pcoprietsr  of 
an  e«ute  oould  only  be  imposed  undiu-  deduction  of  the  tutuwt 
of  ihe  price  paid  for  it.  lijtill  leas  could  there  be  any  «sa^>- 
tion  of  the  income  over  and  above  tbe  expenses  and  hrtcnst 


r 


VS  THB  COURT  OP  SESSION,  4o.  71 


of  debt  whieb  wu  applied  to  the  enlurgemeDt  ind  improTe- 
KcQt  of  the  fBbJecta  Mtewod.  Tbe  ium  of  £7  680,  even  in  the 
was  liable  lo  ■tawtmept,  the  applioatioo  of  it 
bdBg  la  BO  wax  limited  by  rtatute.  Tbe  Boglish  oaaet  relM 
OB  lij  the  defender*  did  not  apply, — the  priooiple  of  beo^dal 
oonqwDcy,  on  which  tbe  Engliah  law  Impotee  aMeatmuit,  be* 
fa;  Dnkiiown  in  Bcotlaod,  where  tbe  asMamient  ii  simply  on 
uumRlTahie.— 48  BUs.  c.  8 ;  Bams'  Jwtiae,  4,  p.  141 ;  Bex  e. 
8L  Lake'i  HuarMtal,  3  Bnrr.  1053  ;  Bex  e.  CommtMioners  of 
fUMo'i  Load  Sloice,  4  Term  Rep.  780 ;  The  Queen  v.  Stenj, 
II  Adcri.  and  Blitt,  80-4i ;  The  Qoeen  v.  Baptist  Mianooary 
Society,  Bogliirii  Jnrist,  13,  p.  74S;  Hie  King  c.  Agar,  7  Barn. 
mdCCp.  70;  Barrack  CommUuoDers  v.  Hilroy,  31st  Nor. 
ISta,  F.  C ;  OfBcer*  of  Ordnance  v.  Heritors  of  North  Leitb, 
\m  Juu  16SS»  and  l4th  Feb.  1829.  Tbe  decision  of  Lord 
Mukciiiie  Ibrmed  no  retju^eatm  liera 

Hh  d^eoden  aimoered — 
TiM,  (hm  the  nature  of  the  character  in  which  they  held  the 
■object*  aoDght  to  be  asaeseed,  they  were  not  liable  in  the 
tmmaaal  to  any  extent.  By  the  act  Ut  and  Sd  Vict.,  all 
IhM  nbjKta  were  rested  in  them  for  the  express  purposes 
tbeifia  mentiooed,  and  tor  no  other.  Those  purposes  were 
the  iBpnfenienC  of  the  docks  and  harbour ;  and,  there- 
after, tfae  Uqoidatina  of  the  debt  due  to  the  Treasuiy.  There 
*en  BO  other  purposes  to  which,  aiider  any  circumstances,  the 
flnxis  in  question  conld  be  ap|4ied  ;  and  they  wtre,  under  all 
crcamsfainces,  vested  permaiitntij/  in  the  defenders.  The  very 
KMBCH  from  which  the  revenue  wss  deriTed  wouhl  cease  wben- 
cnrtfae  otgecta  above  mentioned  were  accomplished ;  for,  under 
thsexpfasapmbiloa  of  89  Gw.  IIL  o.  4.  f  84,  tbe  nites  and 
dan  cDold  oaly  Iw  exacted  as  loug  as  ttte  debt  and  expense  of 
tsuNgeiDent  remained  uollquidated.  Tbe  question  therefore 
•IS,  whethes  property  vested  in  public  trustetw,  fur  a  purpose  al- 
together public,  ud  which  is  incapable  of  being  diverted  to  any 

SiTste  purpose  wbatover,  Is  liable  to  be  as«es»3>l  in  poor-rate  t 
ow,  the  ratio  of  LottL  Mackensie's  judgment  in  the  former 
«MSt  was  simply  tbat^  tendal  grantee  of  a  port,  In  so  <ar 
■abeappro^iaiea  Its  does  and  prvBtt  to  the  maintenance  and 
jwimvement  of  the  port,  is  oot  to  be  taxed  for  the  poor  of 
the  pirisbi  That  jndgaicot  did  notproceed  upon  any  spet-ialty 
Ib  toe  old  poor-law  o(  Scotland ;  but  on  the  general  principle 
of  comiDon  law,  that  taxes  levied  for  the  common  benefit 
•re  not  exi^ble  from  trustees  for  the  public.  The  principle, 
Omt  beneficial  oocapatUm  U  the  rule,  of  liaUli^  tx  aasess- 
Mot,  was  established,  beyond  all  donbt,  In  the  lav  of  Scot- 
IuhL— Bakers'  Sode^  of  Paisley,  6th  Deo.  1838.  There,  no 
doab^  the  assessment  was  laid  on  means  and  eubstanoe^  bat 
tbe  princlpte  was  no  less  applic^le  where  the  assessment  is  laid 
oolsadlord  and  tenant,  or  owners  or  occupiers — an  owner  being 
■iB|dy  a  pemm  who  has  tbe  beneficial  e^jorment  of  a  subject, 
nd  tba  power  vi  i^i^ing  tbe  profits  of  it  to  his  own  patri- 
Mial  osa;  and  to  oei»|MUit  being  not  simply 'a  party  wlw  has 
edml  oociipstioa,  tmt  one  who  occupies  for  bis  own  benefit 
■ad  pnfit.  There  wen  numerous  decisions  to  the  same  effect 
b  Saglaod.— The  King  v.  Inliabitant*  of  Liverpool,  7  B.  and 
C.  pi  61 ;  Beat  v.  Commissioners  of  Salters  Load  Sluice,  4 
Tana  Bsft.  p.  730.  There  was  no  ground  for  saying  that  these 
csies  vereiaappUsablfl^itt  respect  that,  by  the  law  of  England, 
the  rate  ts  imposed  ndiber  on  persons  nor  oa  property,  ^t  on 
bwfifial  oocapation.only.  The  modes  of  assessment  are  only 
diitssat-waya  of  arxiviog  at  the  same  result.  Whether,  tbere- 
im,  as  in  England,  ^e  tulQeet  ttf  the  tax  were  occupation,  or, 
si:«Ub  OS,  mwins  and  substance  geoersUy,  or  ownership  and 
occnpancy,  or  property  and  teiiaocy,  the  thing  inten>l«il  to  be 
Mebed  was  Uoly  thesanio-  nanib^y,  tbe  individual  pui&t  arii- 
ar  to  the  pany  assessed. 

1^  Ooort  ordered  the  reviaed  oases  and  record  to  be 
lud  beftm  ibe  othex  JodjgBB,  who  were requeued  to 
■tale  their  (^unOBS  in  writiiig  iqmi  theqnwtioDstiienin 
djacwel" 

foUowing  t^snioDS  ware  retnmed : — 

LardJiutice'Clerk  and  Lord  DundrmiMnf  (concurred 
iahrXerdi  Cod^twn  and  Wood  : 

/tia.  iaunrt  of  the  statutes  aa  to  the  funds  ud  revenues 
wavQ  ly.tba  defcBden,  and  as  to  the  application  of  tbe 
f^KHtll^tlf4  }9  A  general  nar^tive  in  the  commencement 
*  Us  caiB     ill,  detebders.   But' we  thought  It  was  nvcesKiy 


to  see  the  actual  clauses  In  all  the  statutes  from  tfae  commsoce- 
ment  Tfae  result  is,  to  establish  most  clearly  tfae  third  [ilea  In 
law  stated  in  the  defences.  The  terms  of  these  dlflbrent  sta- 
tutes seem  to  exclude  any  aiKument  upon  tbe  subject.  If  the 
case  Is  carried  further,  they  should  bo  printed  at  length. 

The  words  founded  on  in  the  recent  statute  are  no  donht 
general  and  comprehensive  But,  then,  each  case  aa  to  docks 
must  be  judged  of  with  reference  to  special  statntcfi,  if  any, 
Which  may  appropriate  tbe  revenues  drawn  from  the  same. 

In  this  cose,  the  estate  belongio!;  to  the  defenders  cannot 
be  separated  from  the  statutes  whicli  either  wholly  created 
tiiat  estate,  or  (so  &r  as  the  old  liarbooi  is  looked  to)  trans- 
ferred it  to  them  for  certain  purpoees. 

The  result  is,  that  there  is  the  most  specific  appropriation 
of  the  whole  dues  to  statatory  purposea. — the  surplus,  if  anv, 
being  also  specifically  appropriated ;  and  if  the  revenunshould 
ever  reduce  these  statutoiy  burdens,  then  there  is  a  spedal  pro- 
viiiion  for  the  reduction  of  the  dues.  To  meet  this  assessment, 
the  defenders  would  have  to  lilcreaee  their  does ;  but  they  are 
authorised  and  empowered  to  impose  dues  only  for  tbe  special 
purposes  set  forth  specifically  in  thew  statutes. 

lo  the  view  taken  of  the  statutes,  we  fiud  no  question  which 
can  afflict  any  other  case.  If  there  nre  othersubjects  of  &  simi- 
lar character  in  other  quarters,  which  other  pariebee  may  pro- 
pose to  assess,  such  cases  must  depend  on  tbe  terms  of  the 
statutes,  if  any,  applicable  to  them— If  there  ace  no  itatatee> 
on  other  prindples  entirely. 

In  particular,  we  desire  Very  distinctly  to  reserve  our  opi- 
nion on  a  point  which  seems  to  foil  under  some  expressions  in 
tbe  interlocutor  of  Lord  Mackenzie, — we  mean  the  case  of  docks 
or  harbours,  or  similar  works  belouging  to  pnblio  bodies  (if 
belonging  tu  individuals  or  compunitie  for  profit,  of  ci>arae  tbe 
claim  of  exemption  ootUd  not  arinc)  producing  laige  revenuen, 
which  tlie  m onagers  are  entitled,  under  general  powers,  to 
employ  in  improvements  and  new  works,  but  which  are  not, 
as  here,  specially  raised  for,  and  appropiiatvd  to  the  repay- 
ment of  advances  made  by  the  public,  or  lonn;^  auctioned  by 
tbe  statutes,  for  the  execution  of  certain  spccitic  works.  Wa 
desire  to  give  no  opiiuoa  as  to  a  case  in  which  tlie  trustees  of 
saph  eatablishmants  have  a  general  power  to  impose  dues,  so 
as  to  increase  their  general  revenue,  and  to  enable  them,  ac- 
cording to  their  own  views  of  expediency,  to  undertake  such 
improvements  as  they  may  thiirk  proper,  or  wen  improve- 
ibe&ts  poicted  out  ft^nerally  in  their  statutes,  wht-re  the  time 
of  executing  the  same  Is  left  wholly  to  tliemsclves,  and  the 
amount  of  the  surplus  revenue  to  be  raised  for  such  general 
put  poses  la  entirely,  or  nearly  so,  at  their  own  discretion. 

Tbe  paitiicnlar  sums  which  the  defenders  are  bound  by  sta- 
tute to^y  OMT  (0  other  parUa,  eonnof  be  assessed  in  (An'r  faanda. 

Sard  Mmeniff,  (eoDcnired  in  by  Lord  Medwyn)  : 

I  oononr,  In  geiMial^ia  tbe  oidnion  of  tiie  Lord  JustleO'CSlailt 
and  Lord  Dondrennan,  that  tbe  dues  in  qacstlon  being  wboHy, 
and  In  every  event,  appropriated  to  tipecifio  public  purpeaes 
by  public  statntes,  are  not  Uable  to  lusestmunt  nnder  the  late 
poor  law  statute.  Whether  any  other  question  may  be  raised 
with  other  parties,  in  regard  to  any  particular  application  of 
any  part  of  those  dues  thus  appropriated  in  ilie  hands  of  the 
OotnmisBionets,  it  does  not  appMr  to  me  that  It  belongs  to  ttie 
nature  ot  the  present  consultation,  or  is  within  tbe  data  on 
which  any  opinion  can  be  formed  ou  the  question  pot  to  us 
to  resolve.  I  can  only  say,  that  at  present  I  see  no  ground 
for  hesitation  in  answering  that  question,  from  any  at^prebeo- 
stoa  tbat  any  such  other  question  can  ariie. 

Lords'  Murray  and  Robertson  :'  t  * 

We  think,  on  tfae  prindples  ou  wblcb  Lord  Hackensie'a 
Judgment  proceeded,  wltb  reference  to  the  funds  arislog  from 
the  docks,  other  than  the  mm  of  £7680^  wliioh  ie  directed  to 
be  paid  over  by  tfae  defenders,  tbat  these  ftmds  are  not  asMts- 
able  for  poors'  rates.  Of  that  Bum  of  X7680,  jG2000  Is  said  to 
be  paid  to  tbe  ministers  of  Sdinbnrgb,  £3180  to  the  creditors 
of  tiie  dty  of  Edinburgh,  and  £2600  to  the  college  and  schools. 
How  fur  these  sums  are  Uable,  or  not  liable,  to  poor  rates,  and 
whether  tfaey  may  not  be  aascssed  for  poor  rates  In  the  defen 
ders'  bands«  before  tfaev  are  paid  away.  Is  a  question  wblcb 
appean  to  us  attended  with  very  great  dUBculty',  and  may 
arise,  in  a  number  d  ouoB,  under  nearly  tbe  same  clrcnm- 
stanues  ae  one  or  other  odTihdse  payments. 

It  does  not,  bowevor,  aj^aar  to  as  to  have  bWii  ^Q3<^M41-> 
cousidei«d  In  tbe  papeti  before  th6)©iat^tai|l  MMldtfaf  faW^ 
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liient  oa  the  enlijcct  luxinh  iicCvtMirj'.  Wu  :i1hu  tliihk,  tliat  If 
miy  weight  in  to  he  }<ivuii  to  the  Epcaul  teruiB  of  the  stHtutes, 
Vi  jouil  the  pro>  muDu  rufcm^d  to  in  tl-u  i>r.i(t-re,  Hiid  which  we 
have  tiot  further  t-xaniiued,  the  parties  sliuultl  huve  an  oppor- 
tonity  of  heing  farther  heard  on  that  head. 

1'Uv  foUowiug  points  appear  to  require  coDNderatlon  : — 

fUi),  Whtitbcr,  tbppodng  that  certain  fixed  sunn  were  set 
ii|.Lbrt  fur  tint  msintenance  and  ioipiovemcut  of  the  barboar 
Ahti  di-irk^  and  rcf  ted  iu  Commissi  oners  hy  act  of  parliamt-nt, 
tiiicl  that  tht.-^  CiJtnmiesioDeTs  were  directed  t*>  pay  over  the 
wiate  tuiflop  to  Pfie  individual,  either  a  proprietor,  a  set  of 
eruditDfii,  or  a  cuU^-^,  or  certain  ministers, — Would  not  that 
sarplus,  epjcjincd  tu  be  paid  over  by  act  of  patliameoi,  be  as- 
H-Matilii  in  the  liaiKlf  of  the  ParllameDtary  CommlisioDen,  who 
If      ordi^ml  tu       It  over  to  any  beneficiary  f 

{^Iff,,  Can  xnikke  any  difference  In  the  K-f;a1  merits  ofthe 
CHA!,  thaX  Insteiiil  an  indctiuite  surplus,  certain  earns  are  to 
tv  paiJ  uvi-T  tu  tUr«e  or  more  Individuals,  or  clawes  of  indi- 
Ttuiiuie,  uLio  thva  fure  benefited  to  that  extent  by  the  annual 
|iroiit;t:dfi  tit  tliii  harlK>ur  or  docks  ? 

Wbelhei-  U  can  make  any  difference,  In  a  lefcal  point 
OiTiev,  that  the  Parliamentary  Commissioners  are  directed  to 
pay  llu;  I'CHi)  to  the  Treasury,  who  ayain  are  to  pay  it  over  to 
tht:  miDiateiu  of  Edinburgh,  creditors  of  the  city,  and  to  the 
College.  If  it  would  bo  aESCESahle  in  the  hands  of  the  Parlia- 
mentary Commissioners,  if  paid  by  them  directly  to  ihcmc  pur- 
8oii«,  can  the  intermediate  transmtwion  of  it  through  the 
Treasury  make  any  difference  in  levying;  the  axscttBrneut  f 

There  issuiue  danger  tliat,  if  a  judgment  is  pronounced  with* 
out  fully  comuderiug  all  the  hearings  of  thin  casf,  it  may  em- 
barratfit  the  decision  of  questions  which  will  probably  arise  with 
regard  to  the  levying  of  poor-iatos,  where  the  funds  are  veeti'd 
in  rai'liamentary  Commurioncra, and  enjoined  to  be  fald  urcr 
iu  A  cwrtai.i  manner. 

Lord  Cotontay : 

Iu  regard  to  the  revenues  In  the  hands  of  the  Commtstdoners 
applicaljltt  to  the  payuuut  of  debt  coiitrHcted  lor  the  improve- 
muut  auit  repair  oi'  llic  harliour  and  doiks  of  li«itli,  I  am  fer 
supporting  the  exemption  from  asstiSsuent,  and  to  that  extent 
eustainiog  the  defences. 

But  with  regard  to  the  three  snras,  amounting  to  £7680, 
which,  by  the  act  1  and  2  Tict,  c.  &5,  |§  17  aud  18,  are  di- 
rected to  be  paid  and  applied  for  btfhoof  of  the  ministers  of 
Edinburgh,  the  creditors  of  the  city  of  Eiliu4>nrgh,  and  the 
college  and  nchooLi  of  the  cit^,  I  feel  coiiiiiileraljle  difhculty  ; 
and  I  own  that  I  participate  lo  the  desire  expressed  by  Lord 
Uurray  and  Lord  Bobeitson,  tor  further  argument. 

I  have  read  the  statutes,  and  they  confirm  the  ttalement, 
which  I  do  not  nuduistand  to  hare  been  disputed,  that  the 
Commls  ion>:rs  are  directed  "  to  pay  aunjially  out  of  the  re- 
Tenues  of  the  said  harbour  and  docks,  iu  preference  to  all 
other  payments,  the  Kaid  sum  of  £7680,"  iu  the  manner,  and 
for  the  purposes  there  direot-'d.  1  think  it  fuither  appeals, 
from  an  examinaUon  of  the  itatutas,  tbat  the  above  payments 
being  made,  the  remainder  of  the  revenues  are  appropriated  in 
such  a  manner  a>>  will  leave  no  surplus  or  unappropriated  ba- 
lance— BO  at  least  I  re.>d  trie  xtutules.  But  that  does  not  re- 
move the  dilBculty  I  at  present  feel  in  regaid  to  the  three 
sums  compoeing  the  aggregate  of  £7680.  Tliette  are  preferable 
payments  to  be  made  out  of  the  first  euU  of  tlie  rents  and 
profits;  but  for  what  purposes— to  whom  do  these  rentk  uid 

Erofitrtruly  Mlung— who  gets  the  benefit  of  them— foiywhoee 
ehoof  do  th4  Commisslonei'ti  realty  act  iu  lecelvinK,  bolding, 
and  depositing  them  in  bank — would  these  rents  and  profits 
not  bellaMe  for  poor  rates  if  they  weie  levied  and  applied  to 
the  Same  purpoMJs,  uithont  the  Intervcnlion  of  Commissioners, 
and,  In  n^ard  to  these  sums,  are  not  the  Comuidsiouers  of  the 
oatute  of  statutory  ttustes*  fur  the  city  of  £dinbntgh,  or  for 
tecurlty  of  certain  beneficiaries  who  have  olainis  on  the 
dty  r  I  am  not  yet  satisfied,  that  the  single  fact  of  statutory 
appropiiatioD,  irrespective  ofthe  purpose,  eulves  the  question. 
I  am  not  at  present  prepared  to  sustain  the  tliiid  pleu  in  law 
for  the  defenders,  in  all  ita  latitude,  or  to  aOirni  the  a&itfmp- 
tiun  iu  hct  on  which  it  proeeedf,  in  so  fiir  a^  rvtW^s  the  sum 
of  £7080.  I  rather  desiderate  further  argnmeoi  on  the  third 
plea  in  lav  for  the  pursuer,  which  does  not  appear  to  liare 
been  exhausted — perliapq  from  a  fear  of  endauj^vriUg-  the  ottier 
^.n  t  of  the  casii. 


Lortl  Huther/uid : 

I  agri-e  with  tlie  Consulted  Judges  generally  iu  supporting 
the  exemption  from  assessment  ot  the  free  revenues  in  ths 
hands  of  the  Commiduoners,  in  so  far  as  these  are  applicable 
to  the  payment  of  the  debt,contracted  for  the  extenidou,  im- 
provemeiit,  and  repair  of  the  barlwur  and  docks ;  but  I  esouot 
resist  the  propoi>al  made  by  Lords  Murray  and  Robertson  for 
further  argument  us  regards  the  sum  of  £7680,  payable  in 
certain  proporUona  to  the  ministers  of  Edinburgh— to  the 
orvditon<^  that  dty— and  to  the  college  and  achook  That 
sum  stands  in  a  veiy  different  situation  from  tlM  rest  of  iHm, 
revenues,  and  its  iiuhiltty  to*  or  exemption  from  atHeSBuienl, 
seems  to  involve  different  principles.  This  part  of  the  unw 
aeems  to  me  to  deserve  and  to  require  further  ar>;ument  tbta 
it  has  receivvd  in  those  pa{H^  wlwxe  both  paitiua  have  tw 
readily  asanmcd  tliat  the  caw  in  this  nspect  presuuted  iw 
difference.  I  have  looked  into  the  statutes,  but,  with  pest 
deference,  these  do  not  clear  the  matter.  It  Is  quite  true  tUt 
they  appropriate  to  the  purposes  referred  to,  the  sum  of  £7860; 
but  the  question  is,  whether  sach  statutory  appropriation  is  <A 
itself  a  siifficieot  ground  of  exemption,  or  whether  the  UaldUtjt 
or  exemption  docs  not  depend  upon  the  jnirjiotta  of  the  Hffio- 
priaUou.  For  many  years,  aud  speaking  generally,  from  17S8 
down  to  18:20,  when  a  wpaiatv  ccmmlsriou  uas  appdnted  fcf 
the  Huperinlendence  aud  management  of  the  harbour  and 
ducks,  the  collection  and  application  of  the  reveuues— tbouick 
under  certai]i  statutory  regulations — were  In  the  bands  of  Uia 
Magistrates  of  Edinburgh.  Now,  suppose  this  state  of  tfaiuifi 
had  l>ueu  coniinued,  and  that  the  Alagistrates  of  Ediubui^ 
had,  under  statutory  authority,  or  under  some  other 
right—  as  might  have  been  the  cas«— applied  a  part  of  the 
revenues  to  munidpal  purposes,  to  the  maintenance  of  the  al- 
lege and  schools,  to  the  payment  of  city  debt,  to  the  paysHul 
of  the  city  ministers,  &c.,  I  should  have  thought  it  very  diffi- 
cult to  bring  the  case  under  the  principle  which  has  bi-eu  bcM 
to  exempt  from  usSessmcnt  such  revenues  when  applieil  di- 
rectly to  the  maintcuaucu  of  tbu  harbour  and  ducks,  thuir 
improvement,  ami  extvnsiou,  or  indirectly  by  repaying  ad- 
vances made  for  the«e  ohiects.  The  Corporation,  beiu^ix.  |f 
benefidal  occupancy  furuUhed  the  rule,  has  a  ch&r  beui^eitl 
iut«iest  iu  the  application  to  these  purposes  of  such  parts  trf 
the  revenue.  In  short,  lam  inclined  to  think  it  is  the  pur- 
pose for  which  the  appropriation  is  made,  that  uiist  deteraiiae 
the  liability,  and  not  we  antliority — even  statutoiy — wbieli 
appropriates. 

UuleiM  it  8h<ill  be  held,  whioh  I  am  not  in  the  prcrent  itate 
of  argument  preiiared  to  tiold,  that  the  piatutor}-  approprisp 
tion — including  the  appropriation  of  the  whole  surplus  reveuut 
— shall  protect  the  wlioie  revenue  from  any  assessment  of  a 
public  or  local  n.iture,  I  think  the  suiu  of  £7680  titands  in  * 
different  iHisitlon  from  the  rest  of  the  revenue.  Nor  does  it 
follow  that  the  sums  payable  to  the  miuisters,  creditors,  or 
incorporation,  ot  to  the  Qu«Miu's  aud  Lord  Treasamr's  Benuu- 
brancer  in  Uxclieqoer  hue  on  their  account,  shall  suffer  any 
abatemetit  in  respect  of  this  assessment.  The  aaseamentnuty 
Well  form  a  charge  iu  esUmaling  the  free  surplus.  I  do  not 
therefore  think  that  this  part  of  the  case  is  neceaiarily  ruled 
by  the  exemption  of  the  rest  of  the  revenue;  and,  tb«ref«^ 
and  iu  the  expectation  of  fortlier  a^umeut,  1  must  bomU]r 
decliiic  giving  an  opinion,  while  In  want  of  the  t***^*"* 
which,  aloug  with  my  learned  Mends,  I  anticipate  fnHuflutlMr 
argument  at  the  bar. 

1  am  uuwilUujf  to  trust  to  07  niu^ded  reading  of  ti)s 
statutes. 

Lord  Cowan:  t 

Thejdock  aud  harbour  revenue  proposed  to  be  made  tbeasb- 
ject  of  assessment,  is  leviable  under  sUttntee  whicJl  -^todan  tke 
sams  raised,  under  c«rtai|i  exwuptiuiui,  to  be  priHias%  mff^ 
cable  to  the  liitnidatiuu  of  uuUa/  aud  debt  cmuhhI  by  oc  iaKHt- 
red  in  the  construction,  iuipruvement,  and  laanagnmsp*  of 
tue  docks  and  harbour  j^elding  (be  revenue.  .Thi^  beii^  the 
case,  1  am  of  opinion  that  there  can  be  held  to  esM  no  oiUle 
01'  property  in  the  defenden  ssumnnlilu  for  YNXMrs*  iMtee,solosg 
as,  uud  to  the  extent  to  which,  the  annual  pruwMids  derivMl  by 
them  from  the  dot-ka  and  bnrlHtor  tall  to  be  su  aM>lM>d  MaH 
of  the  statuies.  The  principh)  recugnhcad  Iu  Um  ilntlwstM 
and  nolo  of  LurU  Maukeuae  appeani.tu  mf  wuU  (omit^i  ssil 

JJ^h?'^Su»'*'"*^9^^*^^^ 
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'  Ilk  It  wfnuatrqiu^Uuii,  vrfactbvr  tiint  ]H>rtion  of  the  reveoiw 
itiMU  by  tta  dvK-nd«n,  which,  to  the  eztont  of  £7680,  ia  ap- 
pfopriated  fur  oiKcial  pnrpoBeB  different  from  th«  piirpostw  to 
t>iuebtlieT«VttUUt;({uii«imIlylH declared  ap;  Ucable,  can  be  hvld 
cxtriiipt  ftom  assesHaUIity.  On  that  qaestiOQ  I  abstHin  trom 
pi'iog  an  opl&loD,  as,  in  compliance  with  the  destre  exprie^ud 
%y  the  majority  ut  the  Coiunlted  Judges,  I  aasuine  that  tiariheT 
argument  apon  It  may  be  teqnired  trom  the  partiis. 

On  these  opinions  being  returned,  it  was  intimated 
&om  the  fieaohj  that  the  Judges  of  the  First  Division 
Tere  of  the  same  opinion,  on  the  general  question,  as  the 
Judgn  consulted.  At  the  same  time,  an  argument  be- 
iore  the  whole  Court  on  the  question  of  the  exemption 
of  theqwcial  sum  of  X76S0^>wa6  ord«ed,  one  oounael 
to  be  h^ffd  of  a  ride. 

On  the  Court  meeting,  Lord  Bobertson  dedined,  on 
ground  of  iDterest. 

The  Lord  Juatiee-Glerk  suggested,  that  bef(we  hear- 
ing ftnther  argument,  intimation  of  the  notion  should  be 
miule  to  the  Ministers  and  the  Town-Council  of  Edin- 
bui^,  as  parties  interested. 

This  proposal  having  been  put  to  the  vote,  was  over- 
rated by  a  majority,  and  the  argument  proceeded. 

Argued  for  pursuer — • 
Tbe  priodple,  tbat  when  the  vhole  rcvenae  ia  applied  to 
tlw  keeping  up  uf  the  euhjecle,  there  U  nu  liability  in  as- 
MuOKot,  did  not  spjtly  liwe,  fiir  the  sum  in  qoestluii  was 
■pptied  to  purpuws  qnlte  unconnected  with  the  subjects 
P«Q  vbieb  the  revenues  were  drawn.  The  subjects  them- 
mIvm  were  aMe3<sable  under  the  Poor  Law  Act,  twing  quays, 
liBcki,  aud  wliarfs  ;  and  the  defenders  being  in  poMession  of 
Hcii  lubgects.  were  the  proper  persons  in  wliose^handt  to  lay 
ui  the  aasesameiit  But  it  was  argued  that  there  waa  liere  a 
itatutoty  appropriation.  It  was  neoessaiy,  tlieu,  to  go  bauk 
tu  xs  in  what  circumataiK»s,  and  under  what  conditioH,  theae 
finili  cnioe  Into  the  l'Hp,cl8  of  the  defenders.  For  long  the 
harbour  oTLeith  was  tlie  property  of  the  town  of  Edinburgh — 
it  wu  part  of  their  common  good,  and  bad  it  remained  so,  the 
reTenues  would  have  been  assessHble.  When  Lord  Slackenzie 
pTuauonced  bis  judgment,  the  whole  revenuea  were  appro- 
priated by  statute  to  kee^og  up  the  sottjects.  That  was  the 
ITDiiod  oo  whioli  hb  Lordship  held  tlifiu  nut  assessable,  and  to 
Uut  mlmg  there  was  no  objecthm.  Bat  now  bow  stood  the  sutn 
fi<  question  ?  First,  There  was  the  merk  per  ton.  That  was  sll 
slung  the  property  of  the  ministers,  and  tlie  puyment  of  this 
niiHiey  to  ttiem  was  nothing  but  a  commiiUiiuu  uf  the  right  they 
lull  to  the  merk  per  ton.  80  also  wiili  regard  to  the  sum  paid 
to  (be  town  creditors  and  tlie  college  and  sulimdi.  If  then 
ptynntt  had  remained  uncommuted,  could  it  bare  been  Biain- 
ttiuiNl  that  they  were  exempt  f  It  was  unnecessary  to  go 
briber  back  tluui  the  City  Agreement  Act.  The  object  of 
that  statute  waa  to  separate  entirely  tbe  affairs  of  the  town  of 
Ediuburgh  from  tbe  harbour  of  Leitli.  The  harbour  waa  taken 
<<ilirely  out  of  the  hands  (tf  tlie  town  of  Ediobn^  and  vested 
id  CooimisBlonMi,  who  received  light  to  thedues  under  borden 
ufcettain  payments  wlileh  were  reserved  to  the  parties  in  wtioae 
bfonr  the  {Myments  were  to  be  made,  in  place  of  tbe  dues  they 
had  formerly  been  entitled  tu.  Fur  these  sums  they  had  direct 
K<ion against  tbe  Commissioners,  just  asif  tliey  liad  bten  trus- 
teed Thlk  #a«  d  pMferable  ttebt,  and  in  respect  uf  it  tlie  previous 
rig^iu  were  discharged— tbat  is,  the  rights  vested  iu  the  Uagis- 
not  aa  tbeninlvea  tbe  proper  benefldaries,  but  vested  in 
UttoiftirMnoreeelherpattiM.  TbewboledlffiimioeDiadeby 
ibisaet  waa,  tint  a  Itwtd  sam  was  to  be  paid,  instead  of  a  fluc- 
twtiag^flae,  oet  of  the  same  aourees.  But  dltl  tiiat  alter  the 
«^metcTof  the  sum  payable  lu  tlie  ministers  and  creditoraF 
wai  waa  made  applicable  to  tlie  same  purposes  as 
ibe  revenate  uf  Leith  harbour  before  the  Agreement  Aot, 
pfeyWawn  u  before  tliat  act,  would  have  b^  assessable. 
"<M  Ml  affeet  tbe  argnment,  what  questiuna  might  arise  be- 
titcsn  Ike  CoanrisaitHiera  and  other  parties.  It  waa  out  neces- 
y  laqgire,  therefore,  on  whom  tbe  payment  of  this  tax 
*"<M1iWniauly  fall.  The  only  point  here  hhb,  that  this  sum 
JJ*******  appropriated  as  to  be  exempt  from  awesamentin  the 
*  ite  defndera.  It  aiarie  00  differeuce,  that  tboogh 
"iwslqrttiiMbBiler^  the  beaeiMal  lutenist  was  oot  lu  tbeai. 


The  nltitnate  destination  was  wliat  flsud  tlte  aasiMMbtlity  uf  iIk^ 
fund — tile  rate  waa  to  be  laid  on  in  the  hands  ol  tlie  pariy  umwuig 
iho  revenue. — Hay  i>.  Kdiuburgh  Water  Company,  I3lh  July 
1»50.  The  whole  case  comes  back  to  this, — ta  this  poitiuu  of 
the  revenue  benefldally  enjoyed  ?  It  is  so  etgoyed }  and  if  so^ 
it  ia  assessable  intbelundsof  tliosewbodraw  it. 

Argued  for  defenders — 

The  third  tad/ourtk  pleas  of  the  defenders  ^iply  to  tlte  snm  now 
in  question,  as  much  as  to  the  re«t  of  the  detendera'  revenues. 
Tile  defenders'  propositions  are, — 1.  Tbatpartof  tlie  revenues 
of  the  subjects,  of  which  they  are  said  to  be  owners,  are,  sua 
noluro,  not  assessable  as  lands  and  heritages }  3.  That  prior  to 
IS48,  the  date  of  tbe  City  Agreement  Act,  the  whole  revenues, 
of  whatever  kind,  were  expressly  appropriated  to  public  pur- 
pojtea  {  and,  3.  Tbat  that  aot  had  not  the  effect  of  altering  tbe 
destination  of  any  part  (rf*  the  revenue.  The  revenues  of  Leith 
harbour  aru  divisible  generally  into  two  classes, — the  shore 
dues,  and  the  dock  dues,  whicli  came  into  existence  at  a  much 
later  period  than  the  former.  The  shore  or  harbour  dues  have 
been  levied  1  rom  time  immemorial ;  and  the  gulden  charter  of 
1603,  in  reference  to  them,  refers  to  grants  bom  Kobo't  L 
downwards.  The  dues  authorized  by  the  golden  charter,  were 
dues,  not  00  shipping,  but  on  goods  imported  into  the  harbour  j 
and  the  harlraur  granted  by  Uiat  charter,  was  not  land,  but  a 
right  of  harbour  which,  though  it  conveyed  no  land,  extended 
aeawanla  tu  a  great  distauce.  The  right  10  levy  dues  extended 
over  all  that  dutaoce,  and  tliey  were  exigible  though  the  vessel 
never  came  into  the  creek  of  Leiih — Uacfarlane,  16th  Ma/ 
1827.  Thus  the  subject  of  this  grant  was  not  huu^  at  all,  but 
a  right  of  ouatom  seawards,  and  the  revenue  theiefrom  arisiog  did 
not  in  any  sense  arise  from  ownership  of  land.  Tlie  merk  per 
ton  was  a  grant  connected  with  the  harbonr  of  Leith,  origin^/ 
made  by  Cnarles  L,  and  which  kss  confirmed  by  1661,  c  121 — 
7  Thomv>n'9  Acts,  p.  83.  The  duty  was  granted  tit  the  Magis- 
trates of  Edmborgh  for  the  augmentation  of  stipends.  It  was 
a  duty  on  all  goods  coming  into  Edinburgh,  Leith  and  Mew- 
liaven,  by  land  or  sea.  It  was  therefore  no  part  of  tbe  revenue 
of  tilt)  port  of  Leith,  and  in  no  sense  revenue  of  lands  or  heri- 
tages. Till  1708,  such  waa  the  nature  of  tbe  only  revenue 
drawn  by  Kdinbnrgli  trom  tlie  harbuur  uf  Leith.  There  was  no 
autliunty  tu  levy  anything  la  name  of  uock  or  wharf  dues, 
il'rom  that  time  a  series  of  acta  were  passed  for  the  erecUon  of 
duck  s  and  wareliouses,  with  powers  to  borrow  fur  that  purpose 
and  to  kry  quiteanew  set  ot  dues  sailed  dock  does;  and,  till  a 
very  recent  period,  a  complete  distinction  was  kept  up  between 
these  and  the  older  dues.  The  first  Act  waa  28  Qeo.  L  c  5. 
It  was  followed  by  29  Geo  III.  c  44,  in  1799,  which  gave  power 
to  borrow ;  and,  keeping  the  dock  dues  quite  separate  iron 
the  others,  appropriated  the  dock  dues, — l<t,  to  malting  the 
douka ;  aud,  to  repaying  tlui  money  borrowed  for  tlieic 
erectiMi'  Tliia  is  the  aot  under  which  the  present  wet  ducks 
were  made,  and  tbe  whole  dues  levisbk^  therefore^  are  strictlj 
appropriated  to  tbe  above  purposes;  and  if  there  be  aoj 
.surplus,  that  is  to  be  kept  by  itbelf  for  any  emergency,  or  to 
exteud  and  improve  the  deck*.  The  town  of  Edinburgh,  there- 
Ior>.',  never  had  the  least  benefit  from  tiiese  dues.  Then,  undi-r 
the  act  39  aud  40  Qeo.  HI.,  a  loan  was  authorized  of  £25,0OU^ 
aud,  for  the  first  tine,  luubour  does,  as  well  as  duck  dues,  were 
t»ken  as  security.  Varioua  otlier  acts  were  ^sed,  under 
winch  various  grants  were  made,  and  additional  dues,  called 
tonuage  dues,  authorized ;  but  the  whole  were  appropriated  as 
b«f^  At  length,  by  6  Oeo.  lY.  c  103,  in  18d5,  the  whole 
duti«;«.«ere  made  over  to  government  in  security  of  tbe  large 
debt  dae  to  tbe  TreMury.  .  So  stood  matters  in  Um  year  183V; 
and  ic  iaclear,  tliat  liad  ibe  present  claim  been  aude  then,  no 
part  of  ibe  revenues  of  the  liarbuar  could  have  been  fooad  as- 
sessaUe.  Accordingly,  in  the  action  raised  by  the  inspector  of 
that  day.  Lord  Mackenzie  decided  that  no  part  of  tbf  se  revenues 
was  assesitable.  That  is  a  final  judgment ;  and  had  no  change 
takun  plaue,  the  plea  of  res  judicata  would  be  unaoswerab^. 
Tlie  only  change  tliat  iuu  taken  piaue,  is  (he  passing  of  (lie  Gi ^ 
Agreement  Act ;  and  tbe  qnestion  uimes  to  be,  wlietber  any- 
thing in  that  act  baa  (he  ^bot  of  makuig  (bat  assessable  wlUch 
was  not  so  prerioasly.  By  that  act,  the  whole  mveaoe  is 
divided  into  three  parts, — IW,  £7680  is  to  be  paid  in  a  aeparat* 
account  to  tlie  Runembranoer ;  2d,  expenses  are  to  be  repaid ; 
and,  8d;  Tbe  wlKile  remainder  is  to  be  paul  witboat  deduction 
tu  the  Bemembranoer.  Now,  ttie  defendera  have  nothtnatq  do 
with  the  uUiaMte  desUnationof[|^i^^Acil|(d«0m@ 
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do  ii,  to  pay  ft  io  full  to  tbe  llemembrancef.  The  Brgnmetit  la, 
that  tfaiB  is  Kisetsable  Id  our  bands,  became  HHseanble  tn  tiiat 
<^  tbe  mitiUtert.  I  ^nmtr,  Jhit,  that  It  ta  mjwHeata  that  the 
merkpertoa.ftarwhldi  the  X3000  to  the  miniaten  la  ■  men 
itfrtORate,  **»  not  aatemUe ;  and,  Mconilg,  that  h  mtten 
not  whether  It  la  nwasaUtf  In  the  hukda  at  tbe  mlnietera  or 
not.  That  ii  a  queathm  for  tbeni  with  the  inapeetor  of  Edl»- 
baisfa.  Bat  as  lar  aa  we  are  ooDc^^roed,  it  ia  appropriated. 
The  fame  argrmtmnt  hddt  aa  to  ibe  atnn  to  be  paid  to  tbe  oredi- 
tiiTi.  t'hiii  tr  juoL  a  atl^^^gate  which-  la  lo  be  paid  in  firil  of 
■dl  tiicir  dL'ipnnda  aa  <;rci]itqr8,  ODt  of  fstiA  Which'  it  baa  been 
tUcLded  an  BOt  nsH^  ^nibli!.  Tbe  aame  maj  ht  aaid  of  what  ia 
late        10  the  cDlI^e  nitd  acboolc ;  then,  I  my  that  a 

littit  ortarbcmr  not  being  one  of  Hie  aabjeeta  apeclfled  aa 
kfe^filo  tti  the  Act,  the  ahore  duea  and  aerk  porton 

are,  mo  nnrv/a  ruM  HHtsaable :  Atemrfly,  Tbat  tbia  iS7O0D.-ia 
jubCAs  inucli  ftp:[it-i>]inhi(i.'i)  ns  the  reat  of  tbe  rerenae :  And, 
fflfnffy,  Tbat  the  whole  waa  deailjr  nnasfleaaatrie  beftira  the 
paulng  (J0W0tlr  jlliltmai"*  Act.  and  Oiat  that  act  made  no 
cTiisnige. 

Tli«  fulluwing  tipvOLon^  were  returned  by  the  Judges 
of  th«  S«oond  DiviaUm  and  (he  pennaiMnfc  Lorda  Onii< 
naiy?— J- 

Lord  JwiLi»CUrk: 

HaivfiDig  heard  the  adi&tknal  aimnMBt  ordend  In  tUi  caw) 
1  am  ntacb  eonftrmad  In  the  opinion  whMi  I  expr«n«d.  that 
hittmation  of  the  qoeMloD  now  apcdallj  and  a^orateljr  raised, 
M  to  the  aaaenmeDt  propoaed  to  be  charged  on  tiie  anin  of 
X768l>,  which  the  OommiaaioDHV  bare  to  pay  to  certain  paf> 
Ilea  ander  tbe  acta  of  parttaonDt  whldi  Teat  te  tlwm  tlw  re- 
venoea  of  tbe  docks,  ought  to  be  made  ta  tfaeae  partiei  ai  di- 
f«cl3j,  and,  it  may  be,  the  only  partiea  hitoaaated  In  that  qaea- 
Hon.  That  cowae  waa  taken  by  Lord  Haokeniie  In  1882,  a» 
floon  aa  It  appeared  that  other  partiaa  than  tbe  mere  boldeia 
of  tbe  ftrads  were  really  the  partiea  Interaated,  or  oiigbt  be 
taoet  aerionsly  aflfected.  KeiUier  la  there  any  dilBculty  in  t^. 
\tts  in  thla  caae  the  eootM  wtaidi,  in  tiw  aoeaitoned  Judicial 
imtotlM  of  the  Court,  and'  fer>]^n  purpoe—  both  of  oonTtr 
fllenee  amd  trf  joetiee,  the  facta  diacloaed  aeem  to  reqniia. 
tbe  mfnlaten  4^  Bdiobingh  Intimation  can  be  eaaily  mada, 
anddteymayhwraaepedaloaae.  UitdartfaaCnty  Agreement 
Act,  certain  trasleea  are  mpedaHy  appcdnted  to  repraaent  the 
ei^  oreditora  in  all  generu  matten,  and  to  them,  and  not  to 
tin  individnal  eredltoTa,  tnttaaa^  we^  be  made.  And  it 
is  u  dear,  that  aa  to  tbe  genwal  and  muMned  objects  coo* 
hected  wlui  the  OoD^,  the  Town-Goniall  are  tfaa  pn^ier  and 
«nlypartiet  to  bring  forward. 

While  tbe  inapeetor,  then,  baa  broeight  Us  action  agidnst 
the  only  partiea  whtHu  probaMybe  waa  boond  to  call,  yet  when 
the  ease  diacloeea  tint  other  partiee  may  have,  and  apparentfy 
irin  hmttt  the  only  intereat  in  the  declaloo  of-tfaeqnaakton,  and 
an  Intereat  dependent  en  the  In  which  the  qnaation  ia 

iiov  to  be  viewed,  and  the  preunA  en  which  k  la  tobe  dadded, 
I  am  moat  deddedly  of  oj^nion,  that  in  order  to  avoid  em- 
barraeament,  and  to  attain  ibe  ends  <rf  Jnadee,  by  having  all 
tbe  partiea  before  na,  and  aU  the  intereeta  repreeanted,  the  fit- 
ting coarse  ia  to  follow  ^at  eaay  and  almpte  method  for  taoh 
objecta,  to  wUch  the  ptacUoe  of  the  Govrt  aeems  to  give,  If  not 
the  authority  <rf  a  role,  at  least  the  eanction  d  tbe  long  «spe> 
rienee  vrtiich  the  practice  «mbodlea  and  e^raaaaa,  of  what  ia 
fiioat  flttfng  in  max  oasea.         "  \  ■ , 

The  disciiasiftn  haa  brouriit  ont  very  fmHolneatly  tUaplaia 
TMult^vti  that  if^  aooonUng  to  tt«  -opttdons  of  the  Co«it,  ttie 
rwaaOKfcr  fA  the  nvMtnea  are  all  ipedally  ^pn^riat^,  and 
are  not  aaaeamtfle,  and  if  tbe  terms  of  the  statote  admit  of  no 
additional  psyments  (out  U  tbeae  tood*  ao  ai^ropriated)  be- 
ycnd  the  sum  £7680^  tm  aoeonat  of  eliaigaa  or  burdena  to  be 
tmpoaed  on  tiiat  aom,  tban  it  will  Beoeaaaifly  fellow  tiiat  tba 
propoaed  aaaeaamebt  mnat  be  paid  oat  of  that  anm  itaolf,  and 
not  ont  of  the  other  revenoea ;  and  benoo  wo  abaUjoii  decide 
in  their  absence,  that  tbe  ministem  of  Bdinibnqgh  an  to  be 
Uaeaaed  for  poets'  ratea  in  ttih  pariah. 
'  -  n  wUI  not  do  to  endeavotn'  to  teave  onoenddeied  the  «W- 
flMte  MdhMOB  «f  tike  bwden  aa  a  matter  wUob  la  not  now  so  ba 
ttinn  into  view.  I  cannot  aeahow  it1a-puaalbla,ia  tbaooa- 
lUanrtlon  of  the  itetotear  to  anrive  at  the  oeMolwlon,  tbat  the 
wepoMd  aflTMiant  la  to  ba  fartdm -tUi  oam  of  Je7680,  In  «Im 
with  of  tM  Oomthdonei^  iritbovt  cMuMering  wtwther,  tia- 


dertba  atatoteatsoeh  aaacmacnt  ia  to  be  a  dedaetlon  fiua  tt* 
aom  tobtt  paid  by  the  Cumndaakmen  into  SoGhe^Der,  aria  to 
be  ti^n  by  them  ont  of  the  other,  f nada  In  their  handa.  V« 
really  cannot  oome  tO'  ai^  diatinct  ground  of  jniigmint  wMi' 
out  a  dear  opinion  npon  tikat  matteiv  and  hence  tbe  dtoaat  la- 
tereala  of  tbe  partiea  who  ara  Mft  befm  the  Ooart  in  tbe  ^aaa. 
tion  which  iuw  been  aifftKd. 

The  firit  pofaafr  for  conaideratloB  la,  (In  ^  CfinlooX  Vhat, 
noder  the  Btatutaa,  is  tbe  legal  atate  and  conditioQ  of  the  otha 
reveaoea  from  the  doclu,  apait  from  this  budi  erf  £7680  t  Oa 
that  point  there  seems  as  yet  to  be  no  diftrence  of  oi^aion 
among  tbe  eontoHed  JKdgea.  It  seetta ^  be  hddrthat  "tba 
Ainde  aiiaing  from  the  do^  other  than  the  anm  of  i7'Wlk'' 
being  "  vboUy  and  in  every  event  approfiilatiid  to  apciiifie 
public  poippaes  by  poblic  statntee)"  are  not  liable  to  aaiaiiBiBat 
under  tbalate  Poor  Law  Act,'   

Tl>en,  ia  there  any  room  for  impeidog  on  tbe  geaeM)  poatlea 
(rftheftmdaao-anHopaietediauy  bunlem  or  chMlgea  whatever 
In  reapect  oi  the  payment  of  £7080  to  be  paidlnto  Siciwqavr, 
BO  as  to  dkainidi  and  subtract  from  tbe  general  fuuda  ^so  ap- 
propriated) num  than  £7680— <;  g.  If  the  proportion  of  the  pro- 
IKM^  aNaaament  effeiring  to  the  sam  of  27680  \*  naxnt^^trnj, 
u  there  any  warrant  for  paying,  for  and  on  aoooant  <>f  the 
£7680,  tbia  aura  of  £800  ont  of  tXkt  other  and  general  portion 
of  tiw  ftiods,  the  pnrpoees  of  wbictt  aru  riigolated  by  atetntv  F 

I  think  tbia  ia  ttie  first,  and  perhaps  ont:  of  the  mawf  important 
coodderatfOMwilh  avlew  to  the  legatity  of  thii  part  of  tbe 
aaaeaament  under  the  atatntes. 

Now  it  is  very  clear  to  nte,  tbat  notoac  ahUlitig  of  thf  gene- 
ral fnnda  can  be  toacbed  for  any  purposes  not  BftnctisaMi  by 
the  statutes  applicable  to  the  nme.  The  appioprii^tkMi  Kmost 
special,  spedfic,  and  exoloaiTe.  Probalfly  liw  buat  view,asit 
Is  the  most  aothoritative,  of  the  difiervnt  atatntes,  and  of  their 
^kot  as  to  any  auch  extra  charge  or  borden  on  tbe  geneial 
ftioda  and  revennes,  is  tbat  given  In  thv  latest  statute,  lOand 

II  Vict,  c,  114,  (July  1847).  Tba  preamliluofthatttatnieaela 
forth,  aa  the  oonstrootion  and  efir^  ot'  ibe  prior  aUtutee,  tliat 
after  payment  of  the  sum  of  £7680,  anil  of  such  snras  as  the 
Commlaaioneia  of  tbe  Treasury  aball  ullow  and  approTw  oi^  fm 
vwTj  iteni  trf'eipense  thaVcan  Iw li^'fmd,  except.fer  repair 
of  nnforeseen  dunase  canaed  by  atorms  and  accifhmai  (apcel- 
ally  allowed),  the  imofa  surplus  rereniw  aridng  from  tbe  lHr> 
bonr  and  docks  aball  Annually,  within  tweDty.«ne  day*  aiftar 
Wbitsunday,be  p^dto  tbe  Scotcb  Excbeqoer  for  tlie payment 
of  the  Inteiest  of  the  debt  doe  to  govemmeot,  and  extioetioa 
of  tiM  capital.  Tbia  is  tbe  exposition  of  the  prior  etatalss 
given  by  tbia  laat  atatnte.  1'beu,  as  a(»ne  fttrttMr  ImproTe- 
mMlta  were  contemplated  and  aauctioned  by  govarameiitrtlUa 
statute  empowera  the  Commiasionera  of  tbe  Treaaory,  whoecold 
not  otherwise  have  remitted  any  portiMi  of  tbe  revennea  ao  Kp- 
propiiated,  or  forborne  exaction  of  the  full  amoimt,  to  aj^ly 
aooh  portion  aa  they  may  choose  of  the  surplus  rcvenne,  for  exe- 
ootioQ  of  a  partioolar  plan  of  improvemoDta,  8o  that  it  la 
dear,  that,  b^  for  this  allowaiiCB,  every  ahiUing  of  Uie  revetun, 
over  and  above  the  £7680,  and  the  ezpMMa  aa  for  the  main* 
tenauce  of  the  woriu,  most  have  been  psdd  .ovexto  the  Tna- 
snry.  Benoe  I  have  no  doobt  whatever,  that  out  of  the  ^ewnl 

Krtion  of  the  foods  and  revoHiee,  do  payments  whatever  can 
made  for  btvdena  or  charges  on  account  ^f  tlie  sum  of  £768(^ 
in  addition  to,  or  over  and  above,  tbat  snm  itaelf— tbat  qtedSc 
aom  tieing  oU  that  can  be  paid  on  that  head  ont  of  the  Baoaal 
reTeoues. 

But  this  U,  in  my  Judgment,  a  very  iHvUiig  ondderatioB 
when  ^tpe  haa  to  look  to  th«  mennar  in  wbioh  that  anm  ef 
£7660  Waa  created  and  sepapitttfl  bvc  of  the  ^meral  rereUMa, 
and  to  tile  puTptfaea  for  wb&il  it  wAs  dircotod  to  he  iwid,  and 
to  loqoire  whether  tbat  Bum  ia  out  alxu,  aa  well  as  the  geneml 
Amda,  "  holly  and  in  every  event  i^n^riated  to  apedfic 
public  pQTpoees  1^  pnbUo  flatute,"  ud  so  not  Uabk  t»  asssm- 
ment. 

The  origin  of  this  fund  ia  very  lemarkaUe,  and,  on  tUa,  part 
of  tbe  oaoae,  is  of  the  higbeat  importance. 

Prior  to  the  Agreement  Act  of  1888,  the  whole  dana,  whether 
dock  doea  or  shore  does,  w«m  brooght  under,  and  made  V^Mio 
4d  the  obligationa  to  government ;  and  afiier  debayiog  tba  «x- 
pensas,  aa  tbe  same  might  be  speolally  fixed,  were  «H  JVcdtsaUy 
appv^ielatsd  to  the  payment  of  the  gova^numt  doHthle 
leatandoapitaL  'The  government  bacfca  statotoiyAiMi  telhs 
whdefortMdehtduetothepuUlifb^MCTx^l^  ^ 
.  TbeeflMtortbeAgreMtprilfi^ 
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m  portioQof  the  dtMiao  asomed  to  tiie  public,  to  be  at>propit> 
«tvd  preCembly  to  pnrposei  ttated  to  be  pMie  purpoatt,  aad  for 
<Ae  aakt  tf  tkoM  vMm  fmfotet,  and,  for  tbe  accomplfHhmeQt  of 
the  8MB6,  to  fcroMur  pro  tmto  the  prefenble  right  of  tbe  go- 
Tern  xnent,  and  ao  make  an  annnal  ftind  \>j  whtdi  thsao  pnblie 
pbrpoeea  might  be  eccompliBbed. 

The  terms  which  uiat  atraogement  was  accomplished 
«uid  perfected,  are  most  emphatic  and  pointed,  and,  in  my 
J  ddvmMii,  declsin  of  tbie  part  of  the  case,  as  maeh  as  tbe  terms 
of  uu  prfor  atatates  were  deddve  as  to  the  appropriation  of 
the  wMde  ravenoefl,  and,  fai  theoidnion  of  aeau,are  sUUdecl' 
elwe  aa  to  the  ^ecific  aj^ropriation  i)S  the  general  fimds  other 
than  this  snm  of  £7680; 

The  fliit  part  of  the  preamble,  after  redting  tbe  ^reAt  em- 
iHkmMsment  and  diGScnlties  whiehhave  arisen  Id  rtgard  to 
matten  therein  generally  mentionM,  vis.  In  relatiou-to  mat- 
tera  la  which  the  *eUkre  aiid  |»aiBpetfty  of  the  metro^oUs  <A 
Scodand,  and  Its  poit  and  trade,  are  concerned,  (not  private 
matters mrtainly),  proceeds  to  state,  "and  It  h  mf«t  deilrable 
tfiat  a  remedyrtiouid  be  (iroTlded  agafnattfae  great  injury  and 
iuoODTenieDCe  arising  from  these  causes."  And  the  income 
•uipvopriaied  to  the  payment  of  debt  to  the  public,  is  actually 
^Tennpln  part,  and  devoted  by  parliament  for  these  porpuees. 
Tbe  preamble  then  recites  statutes  nuder  which  loans  were 
made  to  the  barboor  and  docka,  anoontiug  at  least  to  £296,000, 
and  the  samd  was  preferably  steored  by  the  statute  which  ap> 
pVonrtnted  ths  whole  revenues  to  payment  of  the  interest  and 
to  uw  lfa]Bidati<ai  of  the  capital ;  and  then  tiaving  thus  stated 
the  ntidoabted  appropriation  of  the  whole  revenues  to  this 
pabUc  purpom  (as  to  which  all  are  agreed),  it  proceeds  to  refer 
to  an  investigation  by  parliament  into  the  whole  snt:»iect,  with 
a  view  to  see  whether  there  was  any  purposes  of  such  a  pubUo 
chaiwrter  as  to  authorise  the  appn^wiatfon  to  tkm  <»  any 
portion  of  the  revennea  so  secured  for  the  debt  to  the  publfc 
treasury. 

A  nd  tile  pnamble  proceeds : — "  Ai»dwktna»  tbe  said  first  com- 
mittee, in  their  report,  recommended  to  parliament  *to  aban- 
doik  of  Mspend,  either  wholly  or  in  part,  the  del)t  now  dne  to 
gtovemment  from  the  CofpornUion  of  Bdinburgh,  proeidtd  that 
.M^r^Bolspti^  fi^^Ktsflanntwownpttrt^  by  tiiu.rmimon ;'  and 
by  tbe  report  made  mider  the  investigation  by  goveroment, 
it  wias  suggested,  'that  goveniment  should  reduce  the  demand 
of  thdr  present  debt  on^-bal^  and  postpone  the  remainder, 
wiUiout  inieVest  beiog  lillowed  to  accumulate  thereon  ;'  and 
the  Bald  last  select  committee  reported  that  they  were  *  pre. 
pared  to  ao(iuieeoe  in  the  proposed  surrender  of  one-half  of  the 
pnblio  debt,  and  In  the  preaent  pos^tonement  of  interest  on 
tike  kemalndert  in  the  confident  expectation  of  aooomidiBliing 
the  etibr  Ai^wrtant  jW&Ke  tAjteU  ^trein  r^&rti  to  ;'  and  all  the 
Said  reports  concur  In  recommending  an  entire  separation  be- 
tween the  dty  of  Edinborgh  and  tbe  town      Leith :  And 
wberMBan  agreement  has  been  entered  into  between  the  dty 
of  Bdinburgh  and  its  creditore  and  the  town  of  Leith,  wiUi  a 
«lew  to  a  settlement  of  the  varieos  subjects  hereinbefore  enu- 
DaetaMd ;  and  a  select  committee  was,  iqmn  (he  IStfa  day 
«f  Jlaj  last,  appointed  to  consider  the  terms  of  such  a^^ee- 
tQent,  anS  the  s^d  committee  have  reported  as  follows : — 
■  That  it  ia  expedient  that  the  terms  of  the  agreement  on  tbe 
afiainof  Leith  and  Edinbunh  should  be  carried  into  effect  by 
an  act  of  parliament,  and  that  ^e  interest  payable  upon  tbe 
government  debt  upon  the  Lidth  property  otwht  to  be  post- 
poned for  that  parpoee,  but  that  no  part  of  the  government 
debt  dMHdd  bo  amndoned  :'-*-Be  it  tiieTefbre  enacted  by  the 
C^ieen's  Most  Sxcellent  U^fetty^by  and  wi^  the  advtoe  and 
coosedt  of  the  Lords  Bpicttoal  Au  Temporal,  and  <J6ramoii8 
\ti  this  present  Parliament  aesethbled,  and  by  the  authority  of 
the  same,  tliat  the  preferable  right  and  security  granted  to 
and  held     the  Oommisdoners  of  fler  Ui^eaty's  Treasury  over 
the  siM  harbour  and  dodts  of  Leith,  and  property  therewith 
copneoted  at  aforeaaid,  shall  be,  and  the  same  is  hereby  post- 
poned, hi  the  flnt  place,  to  the  annual  payments  of  £7660  to 
Demade-by  the  Oommissioners  to  be  nominated  and  ehcted 
aa  herdnafter  direoted,  in  the  proporUons  and  for  tbe  parposes 
hetelnaftBr  ttndfled ;  -  and,  ia  tlie  aeoond  place,  to  such  annnal 
■omaasahaU  be  appsoved  of  and  allowed  by  tbe  said  Oomuia. 
slonflM  df  H«r  U^h^'s  tnmof  as  the  satabUsfamoik  for  the 
•aid  hairboor  and  dudu,  to  beanertabudand  Bud  In  naa* 
ner  hesdnafter  dhaoted." 
Two  ifahixi  an  very  dear  on  thii  preamble  and  enaotment. 
1.  That  UM  purposea  for  which  the  preferaUa  right  and 


aeonrity  of  the  public  was  ao  postptmed,  sad  a  fund  thereby ' 
created  and  made  available,  are,  under  tbla  statute,  mUts 
jWrpotM  deemed  to  be  of  the  highest  importance,  considering 
the  SBOrifloe  made  tor  their  aocompHsbmentby  the  leglidatiire. 

%  That  the  annnal  payment  of  £7660  **  for  tbe  purpoaua 
hereinafter  spedfled,"  is,  by  the  general  enacUoent  (nnk'sa 
the  after  daoses  alter  the  matter),  aa  deariy  a/ipnpriaied  «m- 
vifieailjf  to  a  pabUe  purpose,  as  all  tbe  revenuta  were  ori^^nany, 
and  Che  other  revenues  by  tliis  act  still  remain  appropriated 
to  the  debt  to  the  Treasnry.   I  see  no  dlsttncUon, 

What,  then,  are  the  subsequent  clauses  1 

Ffrtt,  The  14tb  section  provides.  "  And  be  It  enacted,  that 
«\fler  payment  of  tbe  mid  sum  of  £7680,  and  tbe  amount  of  tlte 
expenses  of  the  establishment  to  be  allowed  by  the  said  Com- 
miadeom  ot  Her  U^esty  'beesury  as  fUbresai^  and  the  inte- 
rest of  any  snm  which  may  be  borrowed  with  the  approbation 
of  the  said  last-mentioned  Commissioners  aa  sforeflaid,  the 
wAofe  twrpbit  revende  aridng  from  the  said  biAbour  and  docka 
ahaU  annually,  within  twenty-one  days  after  tbe  tenu  of  Whit- 
sunday In  each  year,  be,  by  the  said  Harbour  and  Dock  Com- 
miridoners,  paid  to  the  Bemembrancer  of  Her  Hajcrity'fe  Court 
of  ^chequer  in  Scotlaud,  to  be  remitted  to  Her  15ajeBty's 
Treasury ;  and  if  the  sum  so  remitted  shall  exceed  in  anicnnt 
the  snm  necessaiy  to  pay  tbe  interest  of  the  said  debt  doe  to 
government,  so  mr  as  not  postponed,  the  excess  shall  go  and 
be  impotedfrotenio  in  extinction  ot  iho  prlnci|»l  of  the  sud 
debt,"  This,  then,  aa  all  are  agreed,  is  a  dear  api»vpriation  of 
the  whole  surplus  revenues  after  the  payment  of  tbe  £7680,  Ac. 

Then,  NWiuUy,  The  16th  section  declarer,  that  it  is  «pe> 
dlent  tikat  a  duty  levied  on  goods  brought  into  Leith  SMtf 
Sdinbut]^  and  applied  to  tbe  nudntenance  of  the  mininteis 
Ot  Bdinburgh,  shotud  be  abolished.  Thai  was  a  tax  on  all  the 
world,  and  ila  abolitim  a  public  object ;  and  it  is  abdished. 
But  that  public  purpose  could  only  be  attdned  by  (Attaining 
a  Bubatttiitei — vs.  a  ptHtton  4^  the  xevemie  to  be  pven  up  by 
the  legislature. 

ThMlg,  The  17th  section  provides,  "  And  be  it  enacted, 
that  tbe  CommisBioDera  acting  under  the  authority  of  this  act, 
■ball  pay  annually  out  of  the  revenues  of  the  said  liarbour 
aisd  docks,  In  preference  to  idl  other  baymentSi-^be  snm  of 
il7680  into  an  aooount  to  be  laisad  with  whatever  bask  in 
Bdinbuigfa  ahali  for  the  time  be  the  bank  into  which  the 
govemmeat  revenues  or  public  monies  shall  be  payable 
in  tbe  names  of  her  Majesty's  Itemembraneer  of  the  Court 
of  Bxeheqoer  in  Scotland,  and  auditor  of  tbe  said  Court  for 
the  time  bdng,  to  be  api^led  in  manner  berdnafter  mention- 
ed ;  and  such  Bemembrancer  and  Auditor  shall,  in  tbe  form  in 
which  they  are  in  use  to  draw  the  pnUic  moDlea^  draw  tbe 
nKMiey  ao  to  be  paid  into  on  account  of  tbdr  names,  and  pay 
the  same  to  the  parties  entitled  thereto,  and  in  maouer  here- 
inafter mentioned  ;  and  such  sum  shall  be  payaUe  into  snch 
bank  half-yearly,''  &e.  This,  then,  is  the  payment  and  appro- 
priation of  a  ipidfie  tim,  fixed  uid  unalterable,  to  be  paid  to 
and  drawn  the  pubtto  officers,  and  put  into  an  account  la 
their  aamea. 

That  sum  la,  aa  th«  M  and  14tii  sections  dedare,  a  prefer- 
able payment:  Its  amount  out't^  the  revenues  is  fixed: 
Lees  than  that  sum  cannot  be  paid,  and  lees  than  that  sum 
cannot  [hub  into  tbe  aooonrt  of  tbe  public  officers. 

If  there  is  power  In  the  force  of  wnd^tUaapedflo  ma  mart 
be  paid  Into  the  Exchequer. 

Up  to  this  pdnt,  ths  pnipoBsa  to  which  the  fund  ao  paM 
into  Sxchequer  is  to  be  aj^fied,  are  not  mentioned.  It  is  to 
be  pMd  into  Excbeqner,  and  li  is  only  after  that  Is  dene,  that- 
ha  appUcation  is  treated  di  or  that  istereete  In  that  fund  are 
brought  into  existttnce.  When  so  paid,  that  sum  is  thon  se- 
parated and  divided  into  diffeient  parts,  and  eacb  part  isjEnrf 
t^nd  ttrvtk  at  a  ortviH  fixed  amooht,  and  each  dealt  with  spc 
cially,  and  Its  separate  deaOnatton  as  a  fixed  sum  specifically 
directed,  in  the  most  pointed  terms,  by  the  18th  section — "  And 
be  it  enacted,  that  In  lieu  d^the  duly  of  tbe  merk  per  ton  and 
pack  levied  upon  goods  brought  into  Leith  and  Edlnbui^, 
and  applied  towards  the  payment  of  the  ministerB  «f  the  city 
of  Bdlnbtngb,  tbeaaid  Bemembraooer  and  Audttoi  shall,  o«f 
f^lAs  aael'sisiiof  £7680,  wltbla  dgbt  days  after  payment  there- 
of dudl  be  made  to  ttaefr  ondit  aa  afore«aid,  pav  to  and  for 
tiie  beboor^f  iiie  said  mhitsfem  of  the  dty  d  Hdlnbutgb,  to 
any  person  duly  au^oriaed  by  them  to  receive  the  same,  tk» 
sam  ^  £2000,  fm  ^  att  irdwetion,  in  fiiB  ttf  aB  ^namk  com- 
putent  to  tb»  mlttiateit  of  tiMiidd  dtf ,  on  aeoount  of- tbednty 
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of  the  mcrk  pur  too  and  ju  afor«Baid  ;  aud  the  said  Re- 
membrancer aud  Auditctr  sbiill  in  lika  maaner  p^y,  for  tichoof 
of  the  crediton  of  the  said  city  of  Ekiinbart;b,  to  accoant  of  the 
annuities  payable  to  them  in  manner  hort^inaftet  mentioned, 
into  an  account  to  \>e  opened  with  one  of  tim  bHuks  in  Edin- 
burgh, for  the  pnrpoee  of  paying  such  annuities,  the  turn  of 
£2700,  and  the  further  turn  of  £480,  buing  at  prencnt  a  burden 
affecting  the  said  duty  of  a  merk  per  tou  and  pack,  making  ia 
ail  tile  turn  at  £3180,  in  fuU  of  ail  devumdt  competent  to  the 
said  creditors,  upon  the  said  harbour,  docks,  and  other  pio. 
petty  and  works,  or  the  income  or  revenues  thereof ;  and  the 
Said  Kemembrancerand  Auditor  shall  in  like  manner  make  pay- 
ment to  the  L>rd  Provont,  Mngistrates  and  Council,  of  the  said 
city  of  Kdinburgh,  of  the  fum  of  £2400  for  the  maiutenancc  and 
support  of  the  college  and  schools  of  the  suid  city,  in/nil  of  all 
demmdt  competent  to  Uie  said  hwi .  Provost,  Magistiate^  ^d 
Council,  upon  the  wid  harbour  and  docks,  and  other  property 
and  vrork^,  or  the  income  oi  revenues  thereof;  and  in  cane  of 
failure  in  the  regular  payment  of  »mh  Hums,  the  respective 
partieit  to  whom,  or  for  whose  behuof  the  same  are  payable, 
•hall  be  entitled  to  follow  ont,  by  actiuu  at  the  instance  of 
the  partieH  lespectively,  all  measures  competent  by  the  law  of 
Sootlaud  for  enforcing  payment  thereof  against  the  said  Oom- 
miflrionent,  but  as  Commiasionen  only,  and  not  in  their  private 
or  iudividual  capacity." 

There  is  even  by  the  19th  section  a  still  &rther  aud  more 
pointed  speciScation  of  these  m  fixed  sums,  as  the  first  two  of 
the  sums  are  declared  to  be  preferable  to  the  third.  The  last 
two  sums  are  by  other  clauses  dealt  with  as  specific  sums  of 
fixed  amount 

I  am,  thm,  very  clearly  of  opinion,  that  the  whole  sum  <rf 
£7680,  without  one  penny  of  abatement,  mu^t,  under  this 
public  act,  be  paid  by  the  Conmiisttioners  into  the  account  of 
the  Exchequer  officers,  for  objects,  the  atttdnment  wheret.f, 
and  the  general  setllenjent  of  whivli,  is  declared  in  thestatute 
to  t>e  public  purposes. 

On  that  ground,  I  am  of  the  opinion  formetly  expressed 
(with  disUnct  reference  to  the  dtuatlon  of  that  fhnd  under 
these  sections),  that  this  duin  of  £7080  cannot  be  assL-ssed  iu 
the  hands  of  the  Commissioneis,  by  whom  it  must  be  paid 
under  a  public  statute  for  a  public  purpose,  Co  which  it  Is  Bpe< 
cifically  "  aud  wholly,  and  in  every  event,"  appropriated. 

Here  I  most  ottserve  one  great  fallacy  in  the  argument  of 
the  pursuer:  He  onumod,  tbiU  if  tids  sum  wai  to  be  ulti- 
mately applied,  after  being  paid  into  Exchequer,  in  a  way 
to  benefit  private  individiuda,  the  sum  was  not  appropriated 
to  a  public  purpose,  but  was  assessable  In  the  same  manner  as 
if  these  parties  were  directly  private  annuitants  on  the  fund. 
Not  HO.  The  abolition  uf  tfae  tax  on  goods  brought  into  £din> 
buiyh  as  welt  as  I^iith— the  relief  of  the  funds  of  the  metro- 
polis of  Scotland,  so  as  to  enable  the  royal  bovgh  to  fulfil  and 
perfonn,  for  the  public  good,  its  public  duties  as  a  corporation, 
and  also  to  maintain,  to  some  extent,  the  college  and  school, 
either  dependant  on  the  burgh,  or  having  claims  of  oebt 
against  the  same  which  they  could  not  pay — the  attainment 
<^  these  objects,  hy  a  sacrifice  of  part  of  the  fuuds  secured  to 
the  pnblio  treasury,  might  be  (as  I  think  it  is  declared  to  tw) 
a  pmSe  pucpoee— although,  after  the  motdes  form  part  of  the 
Income  of  mdiridaab,  the  latter  may  be  aoKnad  thereon  ae 
part  of  their  means  and  substance. 

The  distinction  is,  to  my  mind,  clear,  marlud,  and  insnr* 
mounteble ;  and  hence  the  fallacy  of  the  pursuer's  argument. 

I  think  it  cannot  i>e  doubted — ^the  statute  so  declaies— that 
tfae  adjustment  and  atteioment  of  the  objects  above  meuUon- 
ed,  hy  ^vidoa  trfon  adequate  fund,  to  he  created  hy  a  sacri- 
fice to  ikat  extent  of  a  fund  secured  to  the  public  treasury,  is  a 
pAHe purpom  of  grtat  importance.  The  ultimate  appropriation  of 
the  fund  so  provided,  in  uo  degree  bears,  in  my  o[dnion,  on 
that  point — vis.  that  the  attainment  of  the  objects  above  men- 
tioned is  a  piJMe  purpose  for  which  the  legiiilature  was  willing 
to  provide  a  fund  by  postponing  the  ultimate  payment  of  the 
debt  due  to  the  Treasury.  That  sacrifice  alone  oreotee  this 
fund,  and  for  a  public  olject 

Hence  into  Exchequer  this  sum,  without  abatement  or  as- 
sessment, must  be  paid,  "  being  wholly,  and  in  every  event, 
appropriated  to  a  specific  public  purpose  by  a  public  statute," 
OS  much  as  the  genoial  revenues  are,  and  certeinly  not  less  so. 

The  manner  in  hich  this  sum  of  £7(^80  is  divided  and  dealt 
with  after  being  so  paid  in,  is  also  most  pointed,  and  is  con- 
«luaiTe  on  the  point,  that  it  iwuuot  aufier  abatement  b^on  it 


gets  into  Exchequer.  "  Out  of  the  Kaid  sum  of  £7680;''  tbs 
Exchequer  officen  ore  to  pay — (1.)  to  the  niiiiislvrs,  £2000, 
>•  free  of  all  deduL-tions (2.)  £8180  for  the  creditorx :  and 
(3.)  i2600tothe  llagiKtrates  and  Ouuticil, — pat-h  sum  being 
fixi^d,  and,  in  all,  being  the  "  said  sum  of  £7680." 

To  tay  miud,  the  statute  thu^  in  tliLi  particular,  puts  an 
ciiil  to  all  discusHion  ;  and  bence.  in  refeience  to  these  special 
enactments,  as  well  as  the  general  afipropriatlon  by  the  leading 
clause,  1  etatedi  and  reteiu  the  opinion,  that  this  sum  of  £76w 
cannot  be  assessed  in  the  bands  of  the  Gommlsrioners. 

When  out  of  the  sum  so  divided,  or  rather  out  of  the  sepa- 
rate fums  which  are  divided,  for  diO'eient  parties,  after  it  is  so 
paid  by  Exchequer,  individuals  are  paid  salaries  or  interest  of 
private  debtii,  tbe  sums  so  na^ued  mayfuno  clearly  portions  of 
thi-ir  means  and  sulwtance,  and  so  be  assessable  in  £diDbui>:b, 
or  tiie  iiarisliee  in  which  tliey  reside.  But  that  is  a  very  diffe- 
rent question  indeed  from  the  o^er — vis.  Whether  the  attain- 
ment of  the  objects  for  which  the  public  debt  itself  was  post- 
poned, was  not,  under  this  statute,  a  public  purpose,  to  wtuch 
a  portion  of  the  revenues  of  the  harbour  was  thna  specifi- 
cally appropriated. 

It  is  important  to  ob8er%*e,  that  the  parties  who  may  ulti- 
mately derive  benefit  liom  tliis  sum  are  not  brought  in  at  all 
until  after  the  sum  isiisid  into  Exchequer.— and  tbe  divbdou 
of  it  thereaftt^r  is  wholly  a  separate  matter. 

And  let  us  just  consider  how  utterly  unjust,  and  against 
principle,  wtuld  be  any  (tther  view  of  the  matter.  Whatever 
EuiQ  migtit  be  payable  iu  whole  to  such  ministers  of  Edin- 
buigb.  tor  instance,  or  to  each  creditor,  out  of  all  tbe  fuuds 
applicable  to  either,  will  form  part  of  the  means  and  sob- 
stance  of  each  of  these  parties ;  and  if  there  is  au  assessment 
on  meaiiK  and  eubHtauci:  in  any  purish  where  tbey  reside,  must 
be  inc'liuled  iu  such  assLiismeut :  Vet,  by  tbe  notion  of  hoM- 
iij^  the  owners  of  the  docks  oKSiasable  for  these  sums,  if  tbe 
attsctument  is  to  l>o  deducted  from  tbe  £7680,  tbe  three  por. 
tiouN  of  the  £7680  would  bave  actually  paid  poors'  rates  be- 
fore, so  08  to  reduce  the  sum  to  be  pud  in  loto. 

There  is  no  kind  of  analogy,  therefore,  in  the  com  of  a  pro- 
prietor burdened  with  heritable  debts.  He  pays  for  alL  That 
way  be  hard  ;  but  su  it  is.  Then  tbe  creditor,  in  the  parish 
in  wiiich  be  resides,  will  pay  on  mekns  and  snl^tance,  if  tXKitt 
is  the  mode  of  assesHment,  on  tbe  sums  he  so  draws,  without 
abatement  from  bis  debtor.  But  here,  if  the  Dock  Commis- 
sioners cannot  (as  they  cannot  in  my  <^uion)  pay  thb  oaem- 
ment  for  and  in  respect  of  the  £7060,  out  of  tbe  wnetal  re- 
venues (other  than  that  portion),  then  it  must  simer  abate- 
ment lietbre  it  is  paid  to  iSxehequer ;  and  yet  every  one  wlu> 
draws  a  portion  would  have  to  pay  poors'  rates  on  means  and 
substance  out  of  what  be  so  draws — and  deduction  in  respect 
of  any  payiuunt  in  the  parish  of  North  X<eitb,  he  could  not 
obtain.  In  ihut  parish,  as  an  individual,  he  is  uot  aesesbud  on 
means  and  substeuce.  Of  the  creditont,  many  may  live  iu 
parishes  where  the  mode  of  assessment  is  oo  means  and  anb- 
stence.  That,  in  Edinburg];,  patties  are  assessed  in  a  different 
way;  calculated  aud  adapted  to  produce  the  amount  required 
for  the  pour,  is  a  mere  accident. 

I  have  uot  been  moved  by  the  argument  as  to  tfae  wiginal 
character  of  the  sboio  dues. 

Lord  Wood  : 

When  the  additional  argument  was  submitted  to  tbe  Court, 
I  was  of  opinion,  that  although  it  might  be  that  the  inspector 
had  brought  his  action  against  all  tbe  parties  he  was  bound  to 
call,  yet(  lookiug  to  the  stete  of  tlie  question,  and  Um  parties 
who  mi^t  have  an  intercsi^  it  was  expedient  and  proper,  ivi, 
conformity  to  tbe  ordinary  procUoe  of  the  Court,  that  intlma> 
tioo  of  tbe  question  at  issue  should  be  made  to  these  paitiee 
as  directly  interested, — and,  it  mij^bt  be,  tbe  only  parties  in- 
terested in  its  decit>ton.  Coosideiiug  that  a  great  majority  of 
tbe  Court  took  a  different  view,  I  cannot  liave  much  confideooe 
iu  the  correctness  uf  titat  which  I  had  ailopted  ;  but,  at  tbe 
same  time,  1  muKt  teke  tte  liberty  of  stating,  that  lam  still 
not  altogether  sutistied,  that  tbo  (jroceeding  in  the  cause  witlV; 
out  intimation  lu  tbe  parties  referred  to,  was  the  coarse  wlildi 
ought  to  have  been  followed. 

Upon  the  mei'iis  of  tbe  question  at  issue,  I  concur  in  ttie 
opinion  of  tbe  Lord  Justice-Clerk,  wherein  his  Lordtfiip  ba^ 
fully  explained  tbe  grounds  on  wbicti  he  had  formcdj  ecMNp 
to  the  some  result,  nud  vf^j^ph  tlieu  ahj^^^btli^i^iw  to  Im 
the  bound  ouc  iu  the  clrcutbetauees.  O 
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I  thick  with  bis  Lordihlp.  that  the  Brat  point  for  eonridftra- 
tionia — what,  under  the  Btatntes,  is  the  legal  state  and  condU 
tfon  <^  the  other  TereDne  from  the  docka,  apart  from  the  sam 
of  £7680  r  That  tto  other  revenue  U  entirely  and  in  ereo' 
event  appropriated  to  fipecific  public  purposes  by  the  statutee, 
and  Is  not  liable  to  assessment  under  the  late  Poor  Law  Act, 
is  not  a  matter  oo  which  there  would  appear  to  be  any  diffier> 
enoe  of  opinion.  Bat  I  fiirther  tliink,  'agreeioft  with  the  Lonl 
Justice  Clerk),  that  there  Ih  do  room  for  imposing  on  the  gene- 
ral portion  of  the  fnads  so  appropriated,  any  burdens  or  charges 
whatever  in  respect  of  the  payment  of  £7080  to  be  paid  into 
Exchequer,  so  as  to  diminish  and  snbtract  from  the  geuersl 
funds  more  than  £7tt80,  that  specific  sum  being  all  that  can  be 
p(ud  on  that  head  out  of  the  general  revenues.  Whatever, 
thereftire,  may  be  the  propcrtJon  of  the  proposed  ajeessment 
ior  the  poor  ffldriog  to  the  sum  of  £7680;  1  am  ofupiuion  that 
there  Is  do  warrant  for  payini;  it  out  of  the  other  and  general 
portion  of  the  funds,  the  purposes  of  which  are  regulated  by 
statute  to  the  effect  already  mentioned.  If  any  omessment 
can  be  Imposed  en  the  £7680,  It  must,  I  apprehend,  be  taken 
out  of  that  sum  Itsolf.  without  relief  from  the  other  revenues 
in  the  hands  of  the  Commiraionem;  so  that  if  the  parish  uf 
North  Leith  Is  to  receive  the  asMSBment,  It  is  only  ont  of  the 
£7680  that  it  can  be  paid,  the  Commissioners  haTinfc  no  other 
funds  from  which  It  can  be  drawn,  either  Immediately  or  la 
rf>)i«C  I  cannot  look  npon  this  as  a  point  which  may  be  put 
aside  at  prcKot,  «B  not  requiring  any  opinion  to  be  formed 
upon  it,  in  dlsporing  of  that  which  Is  directly  In  iffiu«,  and  is 
in  terms  to  be  dedded.  On  the  contrary,  it  appears  to  me  to 
have  an  important  bearing  opon  the  qoestioa,  of  wheUier  the 
sum  of  £7680  Is  liable  to  asseasmeot  or  not. 

Holding  then,  aa  I  do,  that  any  aMStisnment  to  which  It  may 
be  contended  that  the  sum  of  £7680  is  to  be  subjected,  cannot 
be  pud  or  taken  out  of  the  other  portlun  of  the  revenues  in 
Ute  hands  of  the  Commissioners,  but,  If  leviable  at  all,  must  be 
absolotdy,  and  without  relief,  a  burden  upon  it,  I  fully  aiwnt 
to  the  conclnsion, — and  generally  to  the  reasons  assigned  for 
it.— at  which  the  Lord  Justice-Clerk  has  arrived,  that  the 
£7680  is  not  liable  to  assessment  for  the  poor  in  the  handR  of 
the  Commib«Ioneis,  by  wh'ofai  it  must,  under  the  provisions  of 
a  public  statute,  be  psdd  in  foil,  without  any  abatement,  into 
the  Excheqoer,  for  the  pnrposes  and  in  the  manner  thereby 
appointed. 

Loi-d  Cockbum,  (concurred  in  by  Lord  Medwyn) : 

The  Court  has  already  decided  that  there  is  no  need  for 
calling  any  mora  parties  into  the  field  ;  and  if  this  question 
were  sUU  before  us,  I  would  be  clear,  that  in  the  inspector  and 
Dock  OommMonen  we  bod  parties  enough. 

On  the  merits  of  the  case,  I  can  see  no  dUTerence  whatever 
between  the  sum  now  under  discussion,  and  the  other  dock 
dues  which  have  been  already  found  not  assessable.  I  think 
that  the  defenders  have  no  revenuea  which  they  can  legally 
apply  towards  the  relief  of  the  poor.  The  dues  have  been 
created  by  statate,  solely  for  declared  statutory  purpose^  of 
which  paying  poor-rates  is  not  one.  Every  fartning  of  the 
revenue  studs  allotted  and  appropriated  bjr  parliament. — in 
so  much,  that  the  defenders  could  not  have  paid  even  the  work- 
men necessary  for  preeerving  or  protectJog  the  harbour  or 
docks,  had  it  not  been  that  this  power  is  conferred  upon  theu, 
subject  to  the  control  of  the  Treasury,  by  a  special  provision 
in  an  act.  If  they  were  to  take  credit  in  their  accounts  for 
piUd  poor  rates,  uie  Treasury  md^t,  and  tfaemfDre  I  presume 
would,  oMect  to  this  article  ofoutuur,  and  they  would  be  bound 
to  repay  it  personally.  Tbey  are  'vie  mere  redpients  of  dues, 
which  are  all  disposed  of,  to  the  exclusion  of  the  poor,  by  sta- 
tute. It  is  idle  to  compare  their  portion  to  that  of  an  iWm. 
dual  whose  rents,  though  due  to  bis  credltora,  are  ftill  assew- 
able.  Law  makes  the  rent*  liable.  howev«-  the  owner  may  be 
inclined  or  ohllaed  to  dispose  of  them.  And  if  Uie  law  did 
this  with  these  dock  dues,  and  did  no  more,  the  same  result 
would  fdlow.  But  these  revenues,  both  in  their  creation,  in 
their  management,  and  in  their  apptlcatioo,  are  exclwdvely 
statutory ;  and,  for  public  purposes,  the  statutory  managers 
are  indirectly  enjoined  to  give  nothing  out  of  them  to  the 
poor,  because  they  are  diiected  to  lay  them  all  ont  otherwise. 

Lord  Rutherfiird : 

In  su  far  as  the  revenues  of  the  port  and  docks  of  Leith  are 
applied  to  the  maintenance  or  improvement  of  the  barbour, 
VivTe  Is  a  clear  reason  uf  exemption  upon  the  ground  rwferred 


to  in  Lord  Blackeniie'B  judgment  in  the  ease  between  tiia 
Heritors  of  North  Leith  and  the  Uaeistrates  of  Bdinbutgb,  16 
8.  D.  204.  To  thtA  extent  tiie  revenue  can  liardly  be  couA- 
dered  as  exciescent  or  even  ezisting—buing  consumed,  as  it 
were,  in  its  very  source.  The  Improvement,  which  Id  Id  itself 
a  duty  of  the  grantee,  was  rightly  placed  upon  the  same  foot- 
ing as  the  repairs.  And  here  the  exemption  of  the  dock  duties 
is  still  more  clear,  because  tlie  revenoe  appropriattni  in  repay- 
ing the  expense  cl  ttudr  fbnnati<m,  ti  derived  from  the  dock* 
tbemselves. 

This  ground  of  exemption  clearly  applies  to  the  fi-ee  revenue 
appmpnated  to  payment  of  the  interest  and  principal  of  the 
government  debt,  but  it  stops  there;  and  exemption,  if  it  he 
claimed  for  the  part  of  the  revenue  which  is  not  so  appropri- 
ated, must  rest  upon  some  other  ground;  and  that  other 
gronnd  roust  he  found  in  ttib  nature  of  the  revenna  itseU— in 
the  character  of  the  party  to  whom  it  belongs— or  In  the  au- 
thority by  which  it  is  appropriated. 

No  satii^tory  ground  has  been  stated  in  lemect  of  the 
character  of  the  revenue.  Its  origin,  or  source ;  and  the  judg- 
ment which  has  been  so  much  appealed  to,  not  only  does  not 
confirm,  but  discountenances,  every  such  ground  of  exemption. 
For  Lord  Maokenite^lioldiug  the  Ooiporatlon  of  Edinburgh 
as  Heritors  of  North  Leith,  in  respect  of  all  the  property  they 
possessed  there — consisting  of  houses  and  lands,  as  well  as  the 
right  of  port — subjected  them  in  aaaeBsmenk  for  pour  rates 
upon  the.rents  of  their  lands,  and  even  upon  tbe  valuti  of  the 
ground  acquired  for  the  docks  as  at  the  dateof  tbeacqoiiltionr 
and  only  exempted  the  harbour  revenue  because  of  its  specific 
appropriation ;  and  it  is  remarkable  In  that  case,  that  the 
exemption  was  pleaded  on  the  part  of  tbe  Magistrates  only  so 
long  as  the  harbour  debt  remained  unpaid.  Huppose  tlie  Cor- 
poration, who  were  the  Crown  grantees  of  the  port,  had  been 
also,  under  statute,  the  grantees  of  the  docks,  and,  as  Kuch,  had 
right  to  the  dock  dues,  and  that  there  bad  arisen  a  Inrge  ex- 
crescent revenue  after  payment  of  the  debt  and  tbe  urdinary 
expenses  of  repair  and  maintenance,  upon  what  ground  could 
it  have  been  m^ntained,  that  because  the  revenue  arose  fnm 
a  g;rant  of  port  and  dock  and  harbour  does,  and  dock  tlueSi  It 
was  not  assessable  for  the  poor  rates  t  In  the  case  of  a  private 
individual,  the  grantee  of  a  harbour  yiekUng  an  excrescent 
revenue,  could  it  be  muntained,  with  any  shew  of  reason  or 
justice,  that  for  that  revenue  be  was  not  assessable  in  respect 
of  the  source  from  which  it  was  derived  f  tinoh  •  plea,  ft  it 
thought,  could  have  no  support. 

To  this  part  of  the  case,  perhaps,  belongs  an  objection,  some- 
what strongly  pressed  in  delMte,  namely,  that  the  subject  out 
of  which  th«  revenuu  arot^  exempted  it  from  taxatiuu — that 
it  could  not  l)t^  conxideted  as  land  or  heritsges,  and  was  truly 
extra-parochial ;  and  reference  was  made  to  the  interpreta- 
tion clause  in  the  recent  statute,  the  8th  and  9th  Vict  chap. 
83,  in  which  It  is  said  ports  and  harbours  are  not  included. 
The  enumeration,  however,  dfes  state,  "qoays,  wtuurft,  and 
docks,"  and  that  of  itself  perhaps  is  answer  sufficient.  But, 
separately,  the  definition  is  not  exclusive  of  all  it  does  not 
contain ;  and,  independently  of  tbe  dvflaitlon,  it  cannot  be 
denied  that  a  grant  of  port  and  harbonr  is  strictly  vrithlo  the 
legal  meaning  of  latuU  and  herOageM.  The  golden  clwiter  was 
referred  to  as  the  proper  exponent  of  the  property  of  the  town, 
renewing  and  confirming  former  grants.  But  that  charter,  if 
it  be  looked  into,  would  be  found  to  convey  the  port  of  Leith 
and  its  soArn  or  /unrfum,  with  piers,  shores^  and  bulwarks,  and 
duties  and  customs,  as  in  ordinary  terms ;  and  there  isasimi- 
lar  grant  of  the  port  of  Niwbaveu.  In  law,  betb  Me  *ode> 
niabty  lands  and  heritage.  That  the  revenue  may  coo^  of 
anchorage  dues,  and  dmilar  does,  does  not  aSect  the  nature 
of  the  right,  any  more  than  that  the  harbour  dues  may  be  ex- 
acted bom  venels  discharging  within  tbe  limits  of  the  port,  or, 
as  at  Trinity  pier,  without  using  the  ordinary  and  appdnted 
place  of  discharge  The  duties  were  there  chaiKed,  because 
otherwise  the  grant  of  harbour  would  have  been  evaded. 
Nor,  in  like  manner,  can  it  be  aigued  that  a  grant  of  harbour 
is  extra-parochial .  The  law  of  ScoUaud  does  not  acknowledge 
any  such  subject  to  be  extra-parochioL  And  the  grant  Of 
harbour,  though  it  may  include  a  wide  roadstead,  and  extend 
for  some  miles  along  the  shore,  will  all  lie  referred  to  the  pro- 
per port,  and  tbe  parish  within  which  the  port  may  be  situated. 

If  the  origin  and  source,  then,  of  the  revenue,  give  no  ground 
of  exemption,  Ia  it  to  be  found  in  the  oharuvter  of  the  parties, 
who,  fitlivr  OS  truaU-cs  or  b.'n(-ficiatica,  reuuivo  it  7   lit  tbii 
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OHM,  it  wnolil  m»Mr  not  Osrtaliilr*lf  ttwtowtt  of  Bdlnban^ 
hiidMiiHttii«djHw«ols«rraa^HwnM  hanlwen  no  aiwiver 
ilwt  »]aaK«««nMeeDt  rmoa*  ww  devoted  to  mnnicipal  pur* 
p«MC  snd  to  tiw  (Exelnsicrn  ia  w  QU»  of  vbat  mifcbfi  Im  ooq- 
i^nd  M  direct  luid  iiMUTiduAlMvaatagSt  Were  U  i^eofMWT 
for  lisbUi^t  tb«t  ttiere  should  be  diceot  wd  kwUviduA}  bensfiit, 
the  rer«Bu«e4f;ev»ry  publto  borgh  wquld  be  fi««>of  aoy  bardon 
ofvuUatid^qgitMpoori  and  tl^M  coold  bave  bee9  99  gTQDild 
for  the  MsfMrate*  ia  the  oaoe  nferred  to  beUg  hald  IM^ 
Jmt  H  iodlTiJiul  heritors,  for  the  rents  of  their  ofdivary  pro- 
perty, H  thej  vDold  have  also  heeo  the  harbour  reveooe, 
ha4  it  becD  ezoresoent.  That  the  CorporaUon  would  hare  been 
liable  if  they  Wd  drawn  the  £7980  generally  for  mmuoipal 
purposes,  aeenw,  jo  far  as  we  have  yet  gone.  aufliQieutly  dear. 
Tbiii  view  is  aot  without  bnporteiBce  Ia  ooD^eriug  tha  case 
with  fei«cen«e4«  the  mom  spadalotjectB  of  the  ^protiiiatioD, 
whiofa.  to  a  very  great  axteotf  is  directly  for  the  benefit  of  the 
Corporation.  It  bean  apoa  another  point  stated  in  defence, 
that  the  statatery  pBrpoeea  are  pabUc  porpoeea.  Bot  so  are  all 
mnnidpal  purposei.  There  have  been  many  cases  in  whiah 
exemption  was  claiowt  for  pit^wtr  held  by  the  Onmi.  Bvt 
such  exemption  nerer  has  been  put  or  allowed  on  the  broad 
grouDd  that  the  property  or  Its  proceeds  were  held  «nd  em- 
plnvtid  for  pnbhc  use,  .eren  where,  by  the  setUemeat  of  the 
ctTll  list,  the  reveniH  aridng  from  tht  ectatas  of  the  Crown 
went  t«  the  pablio  cztdieqwr.  The  exemption  was.  put  on  the 
oba*Bcter  ef  the  par^  to  whom  the  revenue  belonged ;  and 
iiltimatdyCiDini.property  and  raveuiM  have  bean  awnptedt 
not  because  of  the  purpose  to  which  tbej  were  applied^  but 
because  the  Crown  was  the  real  holder  end  prc^rict«  on  the 
one  hand,  eod  was  gabjeot  to  no  taxes,  except  specially  im- 
posed, on  the  other.  Uuch  was  founded  by  the  deff  nders  on 
the  preamble  of  the  statute  as  referring  to  public  purposes. 
In  no  view  .could  the  preamble  affect  a  qnestirai  depending  on 
the  porpoeefl  themselves  which  the  statute  autborlies;  and  in 
so  flur  aa  tt  assumes  the  legislature  to  have  interposed  for  pab- 
Ifo  objects,  the  argument  i^oee  too  far.  That  is  a  usual  pream- 
ble In  many  pentonal  as  well  w  local  acta ;  and  the  arrange- 
ment sanotloned  by  parliament  may  Iw  for  thu  beueflt  of  the 
public,  though  the  reveitues  tre  left  ]ial)le  to  local  taxation, 
and  eves  more  so,  because  of  that  liabilify.  It  migbt  toe  a 
serious  local  injury  in  many  casea,  if  an  esUbliidiment,  pro- 
hfthly  introduciQK  many  claimants  on  the  poor  funds,  were 
exempted  from  all  liability. 

la  like  manner,  there  is  nothing  in  the  clnracter  of  tiie 
Commistionars  to  exempt  the  funds  io  their  hands.  They  are 
at  the  best  but  grantees  of  the  harbour,  and  if  they  cannot 
^ead  upon  the  nature  of  the  fund — or  its  particular  appropria- 
tion—4ir  the  privily  of  the  parties  for  whom  they  hcrid — no 
ground  of  exemption  can  be  made  out  in  reepeet  of  their  being 
the  immedinte  recipients  of  the  fund. 

Then,  look  more  minutely  to  the  benefideries,  and  to  the 
naturu  of  the  application  ;  a^  —with  reference  to  a  suppcei 
tion  already  mnde,  that  the  excrescent  revenue  whk  applied 
im  payment  of  tiie  geBer&l  debts  of  the  dty— take  the  sum  of 
£3180.  payable  annually  to  the  vrediton ;— «hat  is  UwapeciQc 
purpose  to  which  it  is  to  be  applied  f  Certidnly  not  any  bar- 
hour  purpose,  but  the  payment  of  the  city  debt,  as  forming 
generally  a  part  of  the  fund  out  nf  which  the  bondlialdeni — 
the  city  creditors — were  to  he  paid.  Lt  the  case  here  in  any 
respeet  different  from  what  it  wouM  have  been  if  the  Matfia- 
tnttaL  having  so  mnob  exorecount  revuuun,  had  applied  it  for 
that  purpose  f  or  if.  In  «x«rcUe  of  their  own  powa^  they 
oonld  have-.f^mnted,  and  bad  Krantud,  a  valid  boad  Io  tbat  ex- 
tant over  their  revenue  t  or  If.  failing  their  own  pawen,  they 
had  obtained  by  statute  antbority  to  grant,  and  tlien  granted, 
such  a  bend  1  What  would  the  plea  of  exemption  have  been  f 
Not  appropriation  for  harbour  purpose* — that  plsa  would  Itave 
been  agaisist  tte  foot :  Not  be«aMe  ^plication  to  nuBidpfd 
porpoees  was  exemption — that  was  iaoonsiateQt  with  the  clear 
ani  admitted  BaMUty  of  the  Incorporation  for  aawasment  on 
other  corporate  property :  Nor.  latUg,  the  authority  appro- 
priatioE  it — wbldi  tim^y  authorises  the  appropriation,  but 
says  Botiiing  of  exemption  from  local  taxes.  To  the  extent  in 

Suestion,  the  city  credUurs  appear  tu  be  precisely  in  the  ritoa- 
on  of  preferable  bondholders  over  the  harbour  revenues,  but 
for  debt  not  ooaneoted  ipedally  witfa  the  tiartwur.  but  merged 
In  the  geneial  debt  of  the  city,  it  Is  a  separate  question  alto- 
IHtber,  bat  one  irbSak  shall  be  immfdhUely  cuntidered,  wh»< 


tber  the  —usspeat  should  form  a  dedifction  Avqi  tbspn  | 

which  Uw  crsditon  ai«  entitied  to  receive. 

Neither  Is  it  any  answer,  that  this  applfoatlosi  is  nennitM 
tbtoug^  tiie  government  postponing  its  semnrity,  anj  tint  tU 
government  debt  might  have  Jnstined  the  apfdfeatioa  to  Its 
payment  of  every  slxpeBoe  of  free  levenne.  ThiaooBi^dersti^ 
doM  not  wem  to  awot  the  qnsitkm ;  for  the  -csiwoUl  pnlep- 
tion  wUeh  tbe  Mvuine  mlAk  reoaive  when  appropristed  far 
harbonr  purposes,  wm  lost  «w»en  li  was  otiwnrise  applied,  whe- 
tber  with  or  without  the  oooeeot  of  tbe  tuu-bonr  orwatonL  Tb* 
Grown  haa  postptmed  its  securify,  not  eonveyisg  to  Ute  dty 
creditorsa  partof  tiwhalKHurdeU  and  of  the  dooh  rerenoes; 
and  it  was  iupoatible  Jot  tiie  Crown,  retaining  its  aseari^,  to 
exempt  ftom  UabUltj  a  portion  nt  revenne  aa  lovhk^ttiy 
postpoMd  -thebr  demand;  That  tiw  Crown,  ia  tin  wbols 
mattei'.'flave  up  a  lane  HtoMnt  of  IntoMt.  and  made  oOtw- 
wise  a  mvoarable  aiQastment '  of  ttielr  debt,  h(4h  psst  sad 
ftttora,  cannot  e^ve  exemption  to  any  part  of  the  dnties  wUoh 
they  have  released  from  Uabllitr  for  their  debt,  mpne.eqMoUly 
while  a  very  large  debt  is  vetMaed,  likely  to  axbaMt  tbs  «-  i 
Tenues  for  a  long  period  of  time.  ' 

Another  portion  of  the  sum  Is  £2600,  payaUe  for  the  ^tia- 
tenanoe  and  sopport  of  tiie  aebot^  and  oeUege  of  the  ebf. 
Why  should  revennsa  bekmgtng  to  the  Ineorponttion,  ss  fac^ 
ton  of  North  Leith,  be  exempt  fiiom  local  ■■ssmmsnt  f  T1|» 
harbour  has  nothing  to  do  with  this  appropriation — derivts  m 
heneit  from  it  Nor  fa  the  parish  of  North  Lelth  boondth 
or  concerned  or  interseted  in,  the  malntenuwe  of  tbe  Idb- 
bmsb  University  and  sdioolB.  Tho  mrintenanae  of  tbe  Voir 
verity  and  echools  fiwm  a  pmpoae  towblcb  the  reveawscf 
the  Corporation  w«ie  primarily  anrUoaUe,  bot  net  tbe  katU^f 
nmone  more  than  tiie  other  revenoss;  and  tf  the  Crown 
postponed  the  security  to  enable  tbe  Corpomtion  to  folSl  then 
pnnweee,  tqr  applyii^,  otherwise  than  for  the  benefit  of  tba 
harbonr,  a  part  or  tiw  harbonr  nvenne,  tbat  Jnst  ^aesd  ifce 
iand  In  a  sttnatiim  to  which  exempticm  did  not  ajMy>  and  Mt 
it  Uable  to  local  taxation,  like  any  other  part  of  the  Corpon- 
tion  revenue  derivable  from  prepertv  In  tbaA  pulsh. 

Another  portion  of  the  sum  stands  in  a  diflbrent  ptsittMi, 
and  the  specialty  was  TB«fihr^e«  en.  The  Mlwl^i  iiofMa- 
burgh  had  a  grant,  towards  payment  of  their  stipends,  Of  wbtt 
was  called  the  merk  jier  ton,  being  an  impost  apon  all  gBo4i 
imported  into  the  town  of  Edinburgh  throeo^i  the  p«t  of  £sHli, 
or  otherwise.  By  the  City  Aj^ment  Act,  this  impost  w 
abolished, — and  chiefly,  perhaps,  in  respect  of  the  abwtion  of 
that  impost,  and  as  a  snbstitote  for  it,  the  charge  of  £iOOI> 
was  made  upon  tfae  -revenne  of  tiie  harbour.  It  was  held  tbat 
the  merk  per  ton,  though  snbject  to  deduction  for  the  aHla- 
tenance  of  the  port,  was  not  liable  to  poor  rates ;  and  tin 
ground  would  appear  to  have  been,  that,  though  collected 
tbe  Magistmtes,  it  belonged  to  tbe  Uintstors  as  beneOcisrit* 
under  the  grant,  and  neither  the  Ministers,  nor  the  llaglitrattf 
as  grantees  in  trust  for  them,  could  be  conddered,  in  any  anat, 
as  heritable  proprietors  within  tbe  parish,  nos-  aa  having  otiwr- 
wise  any  character  which  rendered  them  or  ttie  ftand  assesmblt 

That  the  stipend  of  a  nriidster  was  not  then  snbject  to  smm- 
ment  forthe  poor,  may  have  been  an  additional  reason  ftv  tbe 
Judgment 

It  has  been  argued,  tbat  tbe  grant  of  ££000 — ooBdngln  pIsM  ' 
of  tbe  merk  per  ton,  which  was  not  aneieable  for  the  peer-rste 
— shooM  also  be  free  from  aaiewment  Thisargnmenttbei^  ; 
planvible,  seems  by  no  means  condusive.  The  origioslMd  i 
may  have  been  free  flnm  tiie  amewment ;  tbe  subetttaled  tod 
may  be  subject  *,  and  tl»»  Ustilllty  for  aamiwment  may  have 
been  fcken  into  view  wlHn  the  arrangement  waa  iBaos,*a^ 
by  whomsoever  the  amcisment  may  have  been  payabia.  If  A* 
town  of  Edinbui^h  had  Mmalned  In  solvent  ci'rcumsta>ws> 
and— in  mpect  of  the  Ministen  rvslgning  tiie  merk  ptr  ton- 
had  gruited  an  heritaUe  seenrity  over  ttM  property  ef  tine  lo- 
oorporation  in  North  Leith,  or  over  the  excrescent  ntvaoe« 
flrom  tbe  port  and  doefciv  the  new  source  of  payueht  nooM 
not  have  carried  the  privilege  of  that  wMeh  waa  tAmniwi, 
bot  the  eobetitnted  fund  would  have  been  sul^eotinlkeita 
liaUHties,  without  reference  to  the  liaUlitfee  of  tiiat  for  wbfaA 
it  was  tbe  surrogate.  There  seems  nothing  here  bat  a  ebao^o 
of  liability,  necessarily  tridng  fwm  the  change  of  ftmatOMSi. 
or,  as  In  many  other  cases,  from  ttie  chssige  ef  ^"[^^Ulli^ 

the  ^i^S^^^!^^^^^^^SSS^^!KfiSa 
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t^imliii  iilritl  liii  iiiilijiiil  rii  certntn  bnrdmi^ iram  iriM  uk 
other  property,  for  which  it-w^s  exctwopwd,  is  free.  And  w,  ttk 
tbmftmjthi  vetyanmmAKOm  tlmt  £21300 is iritbdrMrB-frMB 
the  lurtKHir  nvenve  tot  ih«  porpose  o(  repladog  mi  umiamauui 
kvUk  4^  M^booM  gnoda,  Iraves  it  Biibj0ot  (a 

■MBDMOt  M  excrescent  barboor  revenue.  That  tbs  Crown 
dibt  far  the  iaprovetnent  of  the  barbonr  li  poitponed  to  ibfa 
denud,  no  mote  eatnhlinheii  a  pdrUage  of  ueaqtUcm  bi  tbii 
oiKtkKaintbeatlMr.  Tb«liMctev^iiiubrtlw  newnniuigp* 
meKt,  m  pnfoqable  baritaUa  «i«^toa  on  the  hacbonr 
nmm  i»  £2000 «-year. 

Wbalh«r  ihent  is  any  gronod  of  exemption  in  tke  Mtbority 
which  uppropriatea,  hai  been  alnadj  tooehnd  upon.  Thnt 
wthirilf  had,  no  doubt,  power  to  eaempt;  MidiCithwlwid 
thittUiMim  of  £7080  shonld  not  b^  liable  to  aawMuoat  tot 
the  poot,  «ith4ST  «t  all  or  whUQ.iha,.jgoTerament  debt  wv  in 
tkactvm  of  liquidation,  aad  untif  it  wui  paid,  the  authoiily 
of  jwtiMSflnt  might  haTe  been  conclusire.  Bat  QothioK  of 
thekiad  is  said.  With  respect  to  the  separate  siuns  tot  tite 
cMdilon,  and  for  the  UniTeralty  and  schoob,  the  expresgiQa 
Jht^MMtiM  does  not  occur.  And  tbeabwnoe  ot  thii  as- 
yntitt  enly  makea  the  case  there  more  dear.  Buterenwitti 
tespeet  to  the  Hinisten,  that  expression  oanuot  be  constnwd 
to  sMOipt  the  fimd  from  local  taxation,  nor  to  abridge  tbe 
ri^  of  third  parties.  It  most  be  coniitrued  only  aa  between 
the  MlalsteTB  on  tbe  one  band,  and  the  Commiaaionerg,  or  the 
Ctowb  as  npieiieBted  by  the  Comn^ssioners,  on  tbe  other.  It 
nay  beefgreattmportanoB  in  aqnartionirf  seUcf  between 
tbsMiniatmand  theCominlaBionen;  but  it  CMinot  «&ot  tbe 
tUmofdMparisliofKurth  Uith. 

Od  tin  whole,  tbereforu,  I  am  inclined  to  take  the  broad 
Tiew,  that  all  those  different  parties,  for  their  renpeotire  rigUa 
udlntensts,  are  in  the  rituation  dmply  of  preCarable  credi- 
ton,  at  bondholders  over  the  dock,  and  Itarhuardnei,  and  tlult 
thn  are  creditors,  not  fur  dock  or  harbour  debta,  and  as 
(he  ioA  leTenitcs  appropriated  to  their  payment  bare  no 
HSBption,  Hs  being  applied  to  dock  and  harbour  purpoaea — 
tbe  parish  of  North  Lei th  is  entitled  to  aaaesa  the  Commiaaionen 
to  the  extent  at  that  portion  of  their  revenae. 

KithkJaCet«BCe-ta.a.gimt-4ealof  the- aignment.arhlcb.  lu» 
i«ea  OHd  upon  the  statatee,  it  aeenu  by  no  means  inunaterial 
(oitene,  that  the  MMament  la  laid  upon  the  8th  and  9th 
Viet,  a  statute  aabeeqoent  to  all  those  ibnuded  on.  That  sta- 
tute directly  authorial  the  aasesaraent,  not  only  in  its  defln- 
wsfdi  *  quays,  wharfs,  and  decks,'  but  in  the  geneij^l  words 
'Int^  and  betltages,'  acoorditw  to  their  clear  legal  coustmc- 
It  may  well  be  doubted,  whether  even  a  very  express 
exemption— if  there  bad  been  such  a  thing  in  the  Oity  Agree- 
DentAct— would  not  have  fallen  under  the  proriaion*  of  the 
8th  Hid  9th  Ykt,  and  its  general  repeaUng  cImk.  Bat  there 
>*  00  oocsstoD  fbr  taking  the  cose  upon  tbe  last  aoppoaitiQn. 
Tbe  previou  statutes  confer  no  exemption  by  express  words, 
Dor  othsrwiae  than  by  inference  arising  from  appropriation. 

A  qoestioQ  4ia8  been  referred  to,  whether  the  arassament 
■IwU  be  payaUe  by  the  Cemnriastontfa  as  a  obaitg^  he 
wdnoM  in  aooaonting  fior  the  resktae  of  th<4r  xemniMB  to 
pmnmeai,  or  whether  ^ey  shall  be  entltied  to  retailn  tbe 
AMMnant  out  of  tbe  fund  of  £7680,  or  prv  rata  out  of  tbe  difSe- 
reat  portioDS  of  which  that  fund  confusts.  This  is  a  question 
«hich  may  in  some  views  be  attended  with  difficulty,  and  as 
to  "blob  the  diffarent  portions  of  that  fund  may  be  found  to 
•tMdfa  ifiSeNnt  satoations.  But  titat  the  parish  of  North 
mmt  recdve  the  aaseesmept  ftpm  one  quarter  or  another, 
■temi^jt^  fubniation,. .clean, Juat  beoauae  that  food  is  tbe 
pnNhiaB  u£  laodv  and  heritageB  wltUb  the  parish  of  North 
«th,  and  that  its  appropriation  does  not,  of  its  own  nature, 
fienint  it  from  aesesBmeut.  If  tlie  ComnriasioQers  are  aub- 
J'cteiitQ  the  aateffiment  without  relief,  it  seems  impossible  to 
vnbt  that  the  aaaeaameot  must  be  allow«d,  in  their  aoeomting 
fiBebaaaer,  a>  beli^  neeeaaary  to  enahlotheflii  to  pay  tho 
gf  £7689  ttiit  of  the  re venn^  nthI  wHbont  dedootien. 
That  tke  £7880 Is  to  be  paid  Into  the  bandaof  Her  Majesty's 
"i^Hadiuauuar,  certainly  does  not  ah«c  tbe  oass  thearrange. 
^■athring  only  made  t*  ensare  the  i^i^ioatioii.  of  this  part 
^wsntinoe  to  its  proper  objects. 

for  ^Nfe  reasons,  then,  I  am  humbly  of  opinion,  that  the 
f«mn(Uis  Dock  OommteioiMrs,  an  UaUa  to  Hwnent 
yjyiWhaCtho  mm  of  £768a  tnd  that  to  that  extnt  tbair 
T*|2gSit  he  repallad,  and  dasaw  prononnoed  in  fcvonr  of 


1  formetly  etprened  an  opinion,  that,  aooordtng  th  tiw  prfrn. 
ciple  laid  down  in  Lord  llaefcenria^s  Intn-looutor  t/t  the  ISth 
of  November  1888,  the  doea  and  profits  aiMngfrom  the  poit 
c^Lelth  and  Its  pertinents  were  not  liable  to  be  taxed  for  the 
relief  of  the  poor,  in  so  ffti  as  they  were  liable  or  made  appli- 
cable to  tlie  payment  of  tbe  ekpense  of  keeping  np  or  improv- 
ing the  harbour.  But  I  submitted  to  the  Court,  that  there 
was  room  for  fiirther  inquiry  w1^  rmrd  to  the  sum  of  £7080, 
which  was  directed  to  be  paid  over  by  the  defendeta.  I  did 
80  under  the  hnpresrfon,  that  ff  the  case  was  fully  investigated, 
it  would  not,  in  point  of  principle,  be  materially  iMfEBrent  firom 
what  it  would  have  been  !f  the  whole  harbour  bad  remaioed  tbe 
property  of  the  town  of  Edinbni^h  under  their  chtftera,  and 
they  hod  employed  one  portion  (rf  the  rovennea  In  malntala- 
ioi:^  and  Improirinz  (he  horbotA^,  and  expended  sAoMer  in  pay- 
ments to  the  creditors  of  the  dty  for  the  interest  of  Uie  debt-*- 
to  the  Ministers  of  Edinbar^  for  their  stipends— to  tbe  sup- 
port of  the  College,  or  for  other  pabUc  purposes.  ^IfbatevA 
was  expended  in  maintaining  the  harbour  and  imprc»viag  it, 
waR  not  Hable  for  poors'  rates.  On  the  other  band,  ther«  is  nt> 
legal  ground  for  exempting  tiie  free  produce  of  an  beritaUe 
subject  from  payment  of  poor^  rates  to  tbepartah  wHbin  which 
the  harbour  is  litoated.  The  opinion  at  iord  Batlmftunl  has 
gone  fully  through  the  suhjeOt  in  lUl  its  details,  and  iq>peaiB 
to  me  to  demonatr^te,  that  thispaymeat  of  £7680  is  an  annB*i 
payment,  arising  from  lands  and  heriti^es,  whcloh  is  in  no 
way 'exempted  from  tbe  payment  of  poors'  rates  by  any  of  tbe 
statutes  which  have  been  nfertod  to,  or  any  of  uw  wnang** 
ments  which  have  taken  pilao& 

Lord  Cowan: 

The  aaseesability  for  poors*  rates  of  the  portion  of  the  har- 
bour and  dock  revenue  composing  the  £7680,  must,  as  I  think, 
be  contddered  wHh  exclusive  reference  to  the  provisions  in-tbo 
City  Agreement  Act  As  I  understand  tbe  prineiple  already 
recognized  by  all  (be  Judses,  the  reveBoe  other  than  the  abow 
portion  of  it,  la  exclndetf  from  liability  for  poor^  ratea,  spe- 
cially because  of  its  being  appropriated  to  meet  the  debt  alCect- 
ing.4he  harbonr  and  docks,  or  the  e^naee  attenAng  their 
maintananoe  and  management.  It  is  not  oi^rthing  in  the 
Mlareof  the-revnnne  that  haa  been  held  to  lead  to  this  exemp- 
tion. Neither  ia  it  the  fiwt  of  Its  being  fry  sMMa  that  snQh 
appropriation  of  the  revenue  is  determined.  The  character  of 
the  appropriation  of  the  fund  is  the  basis  on  which  ita  exemp- 
tion from  poors'  rates  has  Iwen  held  to  rest.  But  tlUs  prfaicB- 
ple  no  longer  applies  when  the  appropriation  of  tbe  ftind  is 
ofaangod,  and  its  applioation  is  diverted  to  other  onsets  aad 
puposas  than  the  payment  of  debt  or  expandltue  aftiBoting 
the  harbour  and  docks  from  which  the  revenue  k  derived. 
The  question  thus  resolves  Into  »  oouldantion  of  the  naioie 
of  the  objects  to  which  the  snm  of  £7680  ha!  bean  davoisd 
by  the  Agreement  Act. 

The  act  provides,  that  this  *nA  shall  be  applied  in  making 
oert«in  annual  paymentri— (1.)  to  the  dty  creditoia;  (2.)  to 
■■d  for  behoof  or  tlie  schools  and  ooU^  of  thsdty;  andfSi) 
to  tlie  Hinlstets  ct  Edinbnqth  in  lien  of  a  certain  Impost 
abolished  by  the  Agreement  Act  The  act  designatas  thsia 
payments  as  intended  tor  the  attainment  of  '  pnUtc  cdbjeots.!' 
and  all  of  them  are  so  in  a  oartain  sense,  but  not  in  any  other 
respect  than  the  ol^-ctB  generally  to  which  the  funds  of  the 
community  are  devoted.  Suppceing  the  harbour  and  dodc 
vevenuHMid  beenUrawn  direcUy  by  tbeomunonftf  of  jidln- 
burgh,  Ha  apprc^iriation  by  them  to  such  i^eotaironld  Mt 
have  exempted  it  from  poors'  rdtes.  And  although  l^>pIied  to 
such  ends,  not  by  voluntary  resolution  of  the  Hagistratea  and 
Council,  but  by  express  enactment,  and  In  implement  there- 
fore of  statutory  obligation,  tue  amount,  ae  revenue  derived 
fWMU  lands  and  beritHgcs,  must  be  liable  to  the  parochial  bar- 
dms  a&oting  all  amllar  mvanues.  Meithsr  the  intervantioa 
of  statutory  oommiasiuners,  nor  the  dealgnation  In  the  aot  of 
the  objects  intended  to  be  accomplished  as  piASc  object^  caq. 
In  my  opinion,  affect  tiie  prin<4ple  of  liability. 

Tbe  chief  difficulty  I  have  feltoq  oonaideiiog  tbe  azgoment, 
has  arisen  from  tho  fact  of  the  entire  exemption,  prior  to  the 
Agre«nient  Act,  of  the  whole  revenue,  in  respect  of  Its  full 
amount  bains  reqidred  to  mast  the  debt  of  Um  harbenrand 
docks;  and  from  the  dlflaient  appUontion  (rf  tbsgreTsmiB,  'o 
the  sxtsnt  of  £7680^  ftothoilsod  by  J|w  AnMiiifen 
efleeted  only  thnn«h  th«  wasuaom^mSmMar^y 
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oF  th«  cieclltor  in  paymeat  of  wliose  deU  ifrfeU,  bttt  for  the 
Btatutorr  proTtaioHB.  to  be  applied,  ,  I  have  become  satiftfied 
tfaikt  this  diffiqulty  is  more  apparent  thati  real.  The  Agree- 
ment Act  has  the  effect  of  divertlag  the  ap)>licaUon  of  tbe  re- 
venue BO  far  from  thaX  purpow,  upon  its  application  to  which 
.Ueexetuptjion  from  asaeMalillity  for  poors'  rates  depeod^id.  A 
new  and  diSeient  application  of  thia  portion  of  the  revenue 
has  been  deflnltively  fixed ;  and  tt  is  the  actual  state  to  which 
tin  matter  is  left  under  the  Agreement  Act.  which  can  alone 
be  Judidally  regarded  in  this  question.  The  considerations 
tliat  may  have  led  to  the  change  for  which  the  Act  provides 
in  the  destination  of  the  revenue,  and  the  means  by  which  it 
has  been  brought  about,  are  of  little  moment,  when  tbe  fact 
Is,  thai  the  revenue  to  the  above  extent  U  appropriated  to 
pttrpoBM  and  objects,  the  nature  of  which  is  not  such  as  to 
cupport  th^  exemption  of  the  fond  from  assesiabtlity^for  poors' 
-rates. 

With  these  observations,  in  ejtplanation  of  the  grounds  on 
which  tbe  difficultieti,  which  at  flrat  appeared  to  me  to  attend 
.the  question,  liave  l>een  removed, — I  have  only  farther  to  statOr 
that  Igoncur  generally  in  the  opinion  of  Lord  Uulherfurd. 

Ai  adviBiig  on  10th  NoTembeTp— 

[ani  PreMmL—J  one  of  the  Judges  who  fi>cmerly 
tbouKht  there  was  room  for  a  distinction  between  the  snm  of 
£7680  and  ttie  rest  of  the  harliour  revenue.  I  doubted  If  tbe 
rule  applicable  to  tbe  rest  of  the  revenne  was  applicable  to  it. 
The  argument  whieh  we  heard  tended  to  confirm  that  doubt, 

*Mkd  I  have  now  oitly  to  say,  that  I  adopt  Lord  Rntherfurd's 
opinion,  and  do  not  think  it  necessary  to  go  into  details. 
Cxtrd  FvBftrtm. — I  am  of  the  same  opinion.   I  think  Lord 

.  ButherfUrd**  OfduloD  diould  be  adopted.  Uy  only  donbfc  Is  as 
to  sotng  further.  I  cannot  see  any  di^rence  between  this 
mm  and  the  rest  of  the  revenue.  But  I  need  not  go  into 
this  point,  as  the  majority  of  the  Court  take  a  diSereut  view. 

■  I  only  say,  tltat  In  so  far  as  regards  this  sum,  I  agree  with  Lord 

.  liatherftuYl. 

Lord  Cvmm^mne. — I  et^ncide  In  the  views  of  the  Lord  Jiuu 
tloe  Clerk,  and  of  the  Judges  who  agree  with  his  Lordship,  and 
an  of  oplldoo,  that  no  asseasmeot  for  the  poor  is  leviable  from 
the  preferable  sums  payable  to  tbe  Corporation  of  Edinburgh 
fur  tbe  purposes  prescribed  by  statute.  It  has  been  aigUMl, 
that  these  payments  should  be  assessed  for  poors'  rates  as  in- 
come derived  from  lands  and  heritages;  but  I  think  that  the 
us^  aad  law  of  anscssment  for  the  poor  do  not  apply  to  such 
paymenbi  as  tiiose  in  question.  Such  assewment  appears  to 
Ite  no  more  antlioilied  on  tbe  restricted  preferable  claims  given 
to  thecttyof  Edinburgh  by  statute,  than  poors'  raten  areclaim< 
.  aide  in  other  cases  ftom  preferable  real  creditorn.  Such  credi- 
tors draw  their  respective  annuHl  payments  in  full,  without 
being  chargeable  with  any  asBessment  for  poor,  except  perhaps 
on  ttielr  want  in  the  parish  of  thdr  residence.  In  general, 
poon^  rates,  if  exigible  to  any  extent,  must  be  drawn  from  the 
levsrrion  left  to  the  proprietor;  and  though  that  has  been 
exempted  on  special  grounds  in  the  present  instance,  by  judg- 
ments long  ago  final,  that  consideration  cannot  subject  prefer- 
able asigneeo  for  a  rate  not  chargeable  Id  tbe  ordinary  case 
against  ^milar  incumbrancers. 

Lord  Ivorn. — I  have  nothiug  more  to  say  than  that  I  quite 
coucot  In  the  oplnioD  cll  Lord  Untherfurd. 

The  qnestion  now  aroae,  whether  the  vote  of  Lord 
Hedwytf  was  to  be  ooftnt^d.  His  Lordship^had  signed 
and  retomed  hu  opinion,  concnrring  with  Lord  Cock- 
bum,  as  aboTG,  but  had  ance  then  retired  from  the 

Bench. 

The  pursuer  pleaded,  that  Lord  Medwyn's  vote  ought 
to  be  counted.  In  'ITiomson  v.  Alexander,  18th  Itec. 
1851,  the  vote  of  Lord  DundreoDan,  who  died  after  giv- 
ing an  opinioD,  wouU  have  been  received  bnt  that  his 
■opinion  was  not  ngned.  Here  the  opinion  was  cdgned 
as  final. 

'  Lord  FaUerlon — The  . reason  why  Lord  Dnndrvonan's  vote 
woe  not  taken  in  the  case  referred  to,  was,  not  tiiat  his  opinion 
wM,not  signed,  but  that  he  died  before  the  case  was  finally 
dw^d.    The  only  ,  votes  tint  cau  Iw  taken,  aru  those  of 


the  Judges  consulted  who  are  on  the  Bench  now  that  ibe  eve 
comes  on  for  final  advidog  here.  Had  Lord  Uedwyn  remalawji 
on  tbe  Bench,  he  might  have  altered  his  opinion  at  any  tinu, 

up  till  to^ay. 

Lord  Medwyn's  Tote  was  disallowed,  and  the  fUlov* 

ing  interlocutor  was  pronounced : — 

•*Vlnd  that  the  Bora  of  £?ttBO  appointed  faj  ths  aet  I  and  t 

Vict.  c.  55.  %  17,  to  be  paid  annnaltyrontof  tberevenuM  of  the 
harbour  and  docks  ot  Lcith^  into  an  noeuaat  in  bank  fai  tbe 
names  nf  Her  Majesty's  RumembraROer  of  the  Court  of  Kxche- 
quer  in  Scotland,  snd  auditor  of  the  saM  Court  for  tbe  time  beiop, 
to  be  applied  towards  payoMnt  or  Hat  behoof  of  tiie  mioisCers  of 
tiie  dty  of  Edhibuiyfa,  ote  sidHtiirs  et  lbs  ssid  oily,  and  the 
College  and  sdieols  tbai«of|  la  manBtr  msothniad  ia  swi 
act,  is  liable  to  be  sssfstfelf'  for  the  pour  under  tiie  act  6  and  t 
TkA.  h.  83,  snd  that  in  (tie  fisiMs  of  the  deiieuders ;  and  to  tbit 
extent  repel  the  third  plea  Jn  law  stated  tor  the  defenders;  bu 
fwwf  Hfini  Rosum  tlie  same ;  Find  tliat  for  tbe  year  libelled, 
vlb  from  Whitsunday  IMS  to  Whitssoday  lSi7,  tbe  MiBSsmtnt 
on  the  said  mm  (deducting  one-flfUi  in  respeci  of  omwrnkitX 
whloh  was  at  tin  rate  of  l/fi  per  poand,  amounts  to  MIS 
ttr  which  decern  against  tiie  defenders,  wlUi  kgal  laUM 
thereof  from  aitd  after  tlte  term  of  Uartinmss  1844,  when  tbe 
same  became  due  t  Find  and  declare  that  the  defenders,  and 
their  suuoes«nrB  in  ofDoe.  are  liable  to  pay  poors'  rates  on  the 
said  sum  ot  £7680  from  the  said  term  c4  Whitsunday  1847,  aial 
in  all  time  thereafter ;  but  reserving,  to  tiie  defenders  all  eooi- 
petent  relief  again.<t  tiie  recipients  or  others  iDrerested  In  the 
said  sum  of  £7GS0 ;  as  also  reserving  to  the  defenders  their 
relief  against  tbe  pursuers  to  tbaexUnt  of  tlie  assessment  oa 
such  portion  of  the  said  sum,  if  any,  as  may  be  fbuad  to  be 
assessable  to  the  perish  of  South  Leith;  find  no  expenses  due 
to  either  party,  and  decern." 

Lorrla  Ordinary.  Cunintthame,  Dimdiennan  — Aft.  Lord 
Adv.  (Itipli..},  Sol.  Gen.  (Neaves);  Willium  Loriner,  S.S.C- 
Ase>tt.—AU.aaM\i*iav,tlunKrK\l[;  John  Phin,  S.8.C.  AgtiU^ 
W.  CUrk — (W.G.T.) 


27th  November  1852. 

FiBST  DiVlBIOX. 

Obb  &  BinBBB,  Purmers,  v.  The  Ujhm  Baxk  or 
IsooTLAHD,  Difenders. 

Expenses— Act  of  Seilerunt  19tli  December  183A— Relevanry 
— l>ili)(eiice — A  purguer  afij/lied  far  a  ditigwee  to  rtioprr 
documtaU,  which  toat  oppoted  bti  tht  Hefvidtr  TTtt  Lard 
Ordinary  having  gramted  the  diligeHCe,  the  dt^Kuder  rtetainfl. 
but  the  iaierloeutor  wtu  adlitred  to.  The  aclioH  was  utiimi'^ 
ditmitieii  as  irreleeant,  and  the  defender  Jouud  emitted lo  ex- 
peases— Held,  under  the  tecUon  of  the  Act  of  Sedttent 
I9th  December  ll»86,  that  thn  . general  finding  did  not  entitle 
him  to  the  tspttue  ef^  ndstsriiij^  ffWs  mgmmt  mm  imt^rlecalof 
in  which  he  onyht  to  have  aeiptin^ed. 

Expenses— Aei  ot  Sedereni  iwh  Deedbibar  lUSfi— Res  Van- 
ter — A  pmrtuer  propoted  to  opsM  up  a  dated  reeord  ea  A* 
gromdofn*  novi(er,/or  the  purfi6)»  of  adding  to  it  on  s^r- 
went  of  fbrgtrj/.  which  wat  opposed  Og  Ike  d^fendtr.  The 
Lord  Ordinary  held  the  addition  mneeeeaary.  on  the  grtkud 
'that  the  "pursuer's  aOerwtent  on  the  record  was  already  t^i^ 
ciently  eipHeit.  Oa4  reeldtming  note,  the  Court  recalled  the 
ihierlocutor,  and  admitted  the  new  averment.  The  actio*  MS 
ultimately  dtmissed  at  a-reieoant,  and  the  d^ender  fowtd  to- 
titled  to  expenses — Held  that  the  pursuer  was  not  entitle  bo 
etaim  Ike  benefit  iff  the  6tk  tetdion  of  the  Act  of  S^U^ 
IMA  December  1HS5,  as  to  the  expense  of  the  reefatsiuH  ssUw 
to  as  to  make  it  an  exception  to  the  general  fmdimf  in  Ms  ds- 
/ender't  favour.— -that  expenat  hawing  been  oecaaiomed  if  t^o 
pursuer's  imperf^t  staUments  on  the  record ;  and  the  mifit' 
der  mat  ther^ure  found  entitled  to  recover  thia  as  part  ej  Ih* 
expenses  in  the  cause. 

Sequel  of  case  reported  ante,  toI.  xxiv.  p.  196. 

The  defenders  having  been  fbnnd  entitled  to  oXpK0h 
the  cose  was  in  thc)^tlQ^7ibt($b0^n^oa  .ftJtW^ 
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int«  raisail  by  the  aoJitor'a  report,  which  reserved  fjr 
a  eonaideratioD  of  the  Court  the  qucstiou — 
V  lk«ther  tb«  defdiideia  are  entitled,  in  the  cirunmRtancoft  nf 
.«  caae — (l')to  th«  exiienBe,amouDtinfrM  taxed  toi;lU:  1*2. 1. 
:urred  under  the  reclaimiag  note  preMnted  by  them  ai^iaxt 
rt±  OiuiiiigbMnfl'iiDterIocutorof26th  NoTember  1846,  wliicb 
-A  flulhered  to;  tnd  (2.)  to  the  expeose,  »mounting  w  taxed 
£18 : 1 : 8,  ioouned  under  saotber  reclalmina;  nnle  wtainst 
)  E^nbbfp'l  Interiocator  ot  2Ttb  Jaouarr  1848,  Anding  a  pro- 
Re«l  wtdiUon  to  the  record  by  the  punsuers  unnecenary,  in 
tpect  that  the  Tact  averred  had  already  been  siitficieDtly 
tted.  which  Interlocator  was  recalled,  and  the  propoited  artdi- 
»n  eulmitted ;  reference  bciiut  made  on  the  points  rtwem-d, 
the  proridoiu  of  the  Act  of  Sederunt  of  lUib  December 
•3&,  §  6  - 

hat  provi&ioD  is  in  the  following  terma: — 
"  Xhat  DotwitfasttindinK  a  pai-ty  Hhall  be  found  entitled  to 
penaeft  ynwraf^,  yet  if,  OD  the  taxation  of  the  account,  it  shall 
•pear  that  there  is  anjr  particular  part  or  branch  uf  the  liti* 
Aion  In  which  each  party  hati  proved  uDSUCceasful,  or  that 
y  part  of  the  expense  baa  been  ocoanoned  through  bis  own 
idt,  he  shall  not  be  allowed  the  expenM  of  each  parts  or 
anches  al  the  prooeedingi." 

Argued  for  tlie  paraaeni — ^Tbey  moved  for  a  clili- 
;noe  to  ncorer  certain  documents.  On  25th  Novem- 
:r  1846,  the  Lord  Or^nary  granted  the  motion,  not- 
IthfitaDdiBg  the  opposition  of  the  defenders,  who  faav- 
g  reolaimed,  the  Court  adhered.  Under  the  diligence, 
imerons  documonts  were  recovered,  of  which  mtich  u^e 
as  made  on  both  sides.  The  opinionlof  the  Judges 
roceeded  a  good  deal  upon  these  documsBte ;  and  they 
a.ving  been  necessary,  as  demonstrated  by  the  use  made 
r  them,  to  instruct  the  case,  the  expense  of  their  re- 
ttery ought  to  be  allowed.  This  was  a  point  of  the ' 
tigatioa  as  to  wUoh  the  deftsders  had  wholly  fuled, 
\d  the  expense  of  which  ought,  under  the  A6t  of  8e- 
sruDt,  to  form  an  exception  to  the  general  finding  of 
cpenaos  in  thor  &Tour. 

'^tni  fvorp. — How  Ikr  do  yon  ptnb  your  arKunientf  Do  yon 
ik  mcpeoMS,  or  do  you  merely  resist  the  claim  made  by  the 

:-feiiden^ 

t  all  events,  the  expense  of  this  branch  of  the  litigaUon 
ight  not  to  be  made  a  charge  against  the  pursuers. 
Argued  for  the  defsnders — They  hold  a  general  fiad- 
•g  of  expenses  in  their  favour.  It  must  therefore 
3  shewn  that  on  this  point  they  were  in  the  wrong,  in 
rder  to  give  effect  to  the  pursuers'  plea.  It  is  to  be  ob- 
trved,  that  all  along  the  question  was  one  of  relevaney; 
ad  the  ultimate  decision  of  the  Court  being,  that  toe 
ursuers'  case  was  from  the  beginning  irrelevant,  that 
as  in  substance  a  finding  that  the  documents  recovered 
ere  nnneoessary. 

Replied  tor  pursuers — Whatever  the  ultimirte  deonon 
f  the  Court  may  have  been,  the  defenders  j<nned  lasna 
ith  the  poTBiun  od  the  point,  whether  the  documents 
tioald  he  produced.  On  that  point  they  were  found  to 
e  in  the  wrong. 

Lord  PretuUnL—Yonr  case  is,  that  the  defendon  should  have 
cquiesced  in  the  Lord  Ordinary's  judgment ;  and  what  you 
e«Ht,  is  lieing  Etmnd  liable  in  tlie  expense  of  a  recluiming  note 
'liich  they  slioidd  nt-ver  have  pruaentod.  llie  expcUHe  uf  that 
eclalmh^  note  Is  the  whole  point  I  rather  think  it  sbonld 
e  disaOuwed. 

The  other  Judges  omiourred. 

Expaue  dimUomd* 

With  reference  to  the  second  point  roKn'ed  in  the  auiB- 
or's  note,  the  case  is  this.     After  recovery  of  the  docu- 
nenta,  t)M  pursuers  discovered  that  the  Mgnature  to  the 
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letter  of  credit  was  forged,  and  they  then  des'.rcd  to  amend 
their  condescendence.  This  was  refflsted  by  the  defenders 
on  the  ground  that  there  was.no  properra  tioviter  ;  but  the 
Lord  (.Irdinary,  on  27th  January  1H48,  pronounced  this 
interlocutor : — "  Having  heard  counsel  on  the  minute  of 
amendment  proposed  to  m  made  by  the  pursuers  to  the 
record,  on  the  ground  of  n«  novUer,  finds  that  the  same 
is  unnecessary,  as  the  allegation  of  forgery  of  the  draft  ot 
orderreferred  to  is  alreadyexplicitly  stated  on  record,  both 
in  the  amendment  of  the  libel  admitted  by  the  Court,  nnd 
in  the  pursuers'  revised  condescendence."  This  finding 
was  peHectly  aufiicient  for  the  pursuers.  But  it  did  not 
suit  the  views  of  the  defenders,  who  therefore  reclaimed, 
and  prayed  the  Court  "  to  recal  the  foresaid  interlocutor, 
to  refuse  the  motion  of  the  pursuers  for  leave  to  mnke 
to  the  record  the  addition  proposed  by  them,  end  to  find 
them  liable  in  the  expenses  incurred  by  the  defenders 
in  consequence  of  sud  motion,  or  to  do  otherwise  tn 
the  premises,"  &o.  The  Court  recalled  the  interlocu- 
tor, and  allowed  the  adfUtion.  The  defenders  ihonld 
have  acquiesced  in  the  interlocutor,  which,  in  tmth, 
came  practically  to  the  same  result.  The  expense  of 
the  reclaiming  note  should  therefore  be  disallowed. 

J^trd  PrsnAnf.— It  is  the  expense  of  the  reclaiming  iiote 
which  ift  in  qnertlon — not  the  expense  of  the  defenders'  reKiMt* 
ancfl  to  the  pursuers'  motion  before  the  Lord  Ordinary.  The 
expenne  which  was  incurred  in  reference  to  this  matter,  aroM* 
from  the  imperfect  way  in  which  thu  pnrhuers'  record  wax 
made  up.  It  was  not  plain  from  thai  record  wtKtlier  ihit 
averment  was  made  or  not  I' therefore  think  that  the  de-> 
fenders  are  entitled  to  the  expense  of  the  reclaiming  note. 

The  other  Judges  ooncurred. 

Expenee  <^oued 
Ijyrd  Ordinary,  Caninghame.— ^Htf.  N.  0.  CampU-ll ;  John 
Martin,  W.S.  A9aU,—AU.  Wood  )  Andenous  ft  Tiotter,  .£>. 

27tft^bwmier1S>2. 

FiBST  DlVISIUK. 

WiLUAK  Camfbbll  and  others,  yn»s»prs,  r.  SfB  Jon!l 
PRISGLB  and  others,  De/cmJert. 

Presumed  ObligatkHi— Railway — Suiumoos — Bilevaney — Tlit 
mtrt  faet  <^  humng  &eM  a  mttiAer  of  a  prwinonol  eomrnUtm,  mU 
not  rmiBT  a  patty  UaNe  to  pay  the  account  a  Unc--agtnt,  aU 
lifting  htnue^f  to  navt  btm  ernploy«d  by  the  promo'trt  <^  the  !»■ 
dirtahuiyi  mrmUitmakeUktpvrtner'teaat  TeJerafU,to  aggrthat 
the  dtftiuier  attended  ne^nyi  ^  the  eommUtee,  without  any  vedfi' 
talioH  t^f  the  budtieii  traaaaded  at  the  meetingt,  or  of  authority 
then  md  there  gioen  Jar  the  emplotfment  Ubelled-'^-or  to  aeer  that 
he  took  an  eethe  part  in  promoting  the  tAjtete  the  undertMng, 
by  retavhtff  cffen  /or  Aara,  ^ — or  that  ht  authoriMed  Ma 
to  be  need  eu  fAof  ^  a  anaieumal  eommitteeman,  and,  AruWfk 
oAierlieementrmdiiMku^iMiethatlthadhemteimlmthaM 


lis  was  an  action  to  lecover  payment  of  an  aceount 
incurred  by  the  pursuers,  as  solicitors  of  the  Iterwickshire 
Central  Junction  Railway  Cooipuny.  IIm  cifcnmfttxncea 
are  fully  stated  in  the  note  to  the  Lead  Ordinary's  ktei'^ 
loeutor,  which  was  in  the  following  terms  i-^ 

"Uuving  hoani  the  counsel  for  the  pursnen,  and  tbv  conn, 
sel  for  the  defiTKiew,  the  Tmst^s  of  the  late  fMr  Thomas  Dich 
lAuder,  the  Trustees  of  the  late  William  Home,  W.K..  Sir 
Jamefi  Oampliell,  Messrs.  Douglas  Baird,  John  Wilson,  IMniel 
Waikinshaw,  H<  Donlop,  John  Hotiltlsworth,  John  Orr  Ewlng^ 
Alexander  Monro,  aad  tor  Lady  Stoartf  as  slstod  in  room  of 
the  late  Sir  James  Stuart;  aad  having  considered  the  process, 
finds  that  the  averments  of  the  purmierB  on  the  rt-oord  are 
nut  relevant  and  snfHdent  to  suppurt  the  eoDolssieai  of  the 
tnramons  as  rcftardfi  the  said  defenders :  Therefore,  dlnalwtife^^ 
the  action  as  nqrards  them<and  deoetni:  Finds  the  nll>MV> 
fenders  entitled  to  expenses;  allows  an  Rcoooni,"  ftOk.  -  ^ 
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"  .Vo.V. — ^The  psrenerp  state  that  they  were  employed  as  tlw 
8o1!cHr>r8  or  i^;i>ntB  In  an  nndcilakfiij;  called  the  '  Berwtcksbitv 
Centml  Junction  ItAilvay,'  in  1846;  Ifhatio  that  capacity  an 
acYonnt  mm  Inenrred  to  thfua  for  biufnen  pel  formed.  oMh 
advancfid.  ami  diiibnraementit  mad*)  for  beboiif  and  on  ae- 
count  i>f  the  un'lertakint; ;  and  they  hare  bronght  the  present 
action  l^tt^nlt  the  Indivldtialt<,  from  thirty  to  forty  In  number, 
wM  to  have  cotnfKHed  the  prorlslonal  committee,  in  order  to 
wtsbHth  thiiir  ItahilKy  for  the  baiancA  said  to  he  Bttll  due 
on  the  acoooot.  Tb«  oocoont  commenoei)  on  17th  October 
1846,  and  ends  on  24th  July  1847.  and  amoantii  to  £2Gt80 : 6 : 4, 
whereof  £2207 : 0  :  K  oonriits  of  dfabanemento,  £li9  : 4  :  6 
of  Interent. and  £778:&:  11  of  bnsinetift ehargeii.  Thepursnen 
fff re  cnsdlt  tor  £1468 : 8 : 9  n  havrig  been  Mrcatly  received 
m>m  certain  of  the  parties  for  whom  no  defences  have  been 
stated,  and  for  £54 : 1 7d.  ae  interest  on  thenc  pitvraoD  tx,  leaving 
a  balance  of  £1467  : 0 :  7  as  Ptill  due,  and  which  is  concluded 
for  in  tlie  present  action.  It  1»  averred  that  tlia  acheme  was 
projected  '  by  the  defenders,  or  by  one  or  more  of  tfaem,*  in 
1846t  and  that  the  prnf^>ectiu  wag  publiiAed  on  the  14th  of 
October  of  that  year ;  after  wliich  a  provigional  committee  was 
formed.  It  w  fttated  bv  the  pnrsnerB,  that  the  first  metttlnp  of 
tlie  pmiri»ional  committee  wns  held  on  28(h  October  fS40,  and 
that  at  that  meeting  '  a  rab  commtttee  wm  appnhiteU  to  ar- 
range  anri  expedite  the  rariona  preilmfnary  matfcrran-qiiiring 
to  M  attended  to  at  that  stace  of  the  proceed  in;>iu'  And  It  u 
ltat(td,thaton  7th  Jiinimrv  184Git  wiA  resolved  not  to  proceed 
farther  with  the  nndertalcin^  at  that  time,  and  to  settle  the 
accounts  that  had  bet^n  incurred.  Defences  bare  been  titatcd 
only  tor  the  parties  namud  in  the  inttrlocntor ;  and  in  regard 
to  tliem,  a  record  has  tieen  made  np,  setting  forth  as  to  bach 
of  them  the  share  ha  Is  allcgad  to  hava  taken  in  the  matter. 

"  It  Is  aVertwl  that  tbew  defitnders  weA  all  oi  them  mem- 
bers of  the  proviidonal  committee,  and  that  their  niuncs  were 
placed  in  that  committee  at  their  own  recneet,  or  with  their 
own  authority ;  and  that  they  allowed  their  names  to  remain 
on  the  proviHional  committee,  some  of  them  for  a  longer,  and 
some  of  them  for  a  shorter  period.  It  is  not  said  that  any  of 
them  attended  the  flnit  meeting  of  the  provisioaoL  committee, 
wfaen  the  sub-committee  was  appointed ;  or  that  any  of 
thorn  attended  any  meeting  whatever,  with  the  exceptldn 
of  Sir  Thomas  Diric  Lauder,  as  to  Whom  an  ATermentlB  mode 
which  shall  be  afterwards  noticed.  The  action  is  laid  upon 
the  ground  of  employment  of  the  pursuerB  to  act  as  joint  soli- 
oittm  to  the  undertaking ;  but  it  is  not  clearly  stated  at  what 
date  the  employment  fiiBt  took  place,  or  by  whom  the  pursaers 
were  fint  employed.  In  particular,  it  is  not  said  that  the  ori- 
ginal employment  of  the  pm^nere  proceeded  directly  from  any 
of  the  pnaent  defenders,  or  from  any  meeting  at  which  any  of 
them  were  present  The  ground  of  liability  set  forth  against 
these  defenders.  Is  enbfitannally  that  they  became  members  of 
the  pTbvtsional  committee— that  they  knew  from  the  advertlse- 
ments  wid  circulars  that  the  pmsuen  were  the  colioitora— «nd 
ttiat  they  allowed  the  proceediogB  to  go  6n  without  objection, 
under  the  special  dlrecUon  of  a  sub-committee  appointed  by 
the  provisfOnal  committee,  and  thtin  pttber  sancttoaed  or  ho- 
mologated and  adopted  the  employment  and  actings  of  the 
pnrsueis.  It  is  not  said  that  the  homologation  and  adopHon 
consisted  in  anything  ebie  than  inrariable  non-attendance 
and  non-interference.  This  gives  rise  to  an  Important  question 
as  to  the  liability  incurred  by  memlierB  of  a  provisional  com- 
mittee who  have  never  attended  any  meetings,  or  taken  any 
active  part 

*'  It  appears  to  be  now  settled  In  England  (contrary  to  some 
0  irlier  decleioofl),  that  a  person,  by  h«'coming  a  member  of  a 
provi«ioQal  coinmittee,  does  not  make  himself  liable  to  the 
other  members  of  the  committee,  or  to  any  of  the  officers  of  the 
amociation.  in  renpect  of  the  dealings  between  those  other  mem- 
bers, or  other  officen.  and  third  parties. — (See  Beynell  v-  Lett  is, 
and  Wyld  v.  Hopkins,  2&tb  Nov.  1840, 4  Bail.  Ca.  p^  851 ;  and 
Norris  v.  Cottle,iQ  B.  of  h.  Aug.  1850. 6  Boil.  Ca.  827.)   In  the 
first  of  the  above  cases,  the  action  was  brought  against  a  com- 
^^■^fC^MRtt^  &n  odvurtidng  i^ent,  for  the  expense  of  adver- 
rogMtth^iOme  of  which  were  neoMsary  in  order  to  enable  the 
-  "^^i^KlgHlWly  to  parliament  for  an  act  of  incorporation. 
Ar£|-a^iSl^^4w  the  above  caiei,  the  action  was  brought  by  a 
Sh-nemmk^wCWork  done  in  engraving  and  printing  maps, 
jflraPw^ttiii,  of  the  projcctt'd  line  of  railway  The  third 
''tejW^MWtt  the  winding-up  acts  of  1848-1849  ;  bat  the 
aS^Bnps  discussed,  anil  all  the  previous  cases  were  re- 


viewed, and  the  Inw  was  lu-Id  to  ho, '  that  tlie  commitfrentHn 
was  nut  liable  for  the  acts  of  bifi  fellowii — the  law  not  Implyius:, 
from  his  mere  conwut  tn  be  a  provuional  commifcfeeeman, 
either  an  uthority  fimm  him  to  make  ountmctt  by  the  cmO' 
mitteeman  with  other  penon*  or.  Inr  the  ardiciton  wlQl  the 
committee,  or  to  the  sollottora  to  make  contracts  on  behtif  dt  . 
tlie  committee,  but  merely  as  a  piomf^  to  act  with  them 
others  to  carry  the  scheme  Into  e^ct'  Of  the  tfccoont  sued 
fttrin  the  present  case,  neatly  three-fouithsiscomposed  of  pay- 
ments said  to  have  been  made  for  advertising,  engiaving,  en- 
gineering, and  the  Uke^  with  interest.  The  remiUnder  cnn- 
sists  of  iMMinen  charges  by  the  porsnera  It  ^oes  not  apficar 
to  the  Lord  Ordinary  that  there  is  much  room  for  (fistlnctioii 
to  p*1ndple  between  the  charges  for  payments  made  to  part  let 
employed  to  advertiS'-,  engrave,  &c.,  and  cliarKes  for  hnslBes 
done  by  tho  pursuer^  in  reference  to  these  and  thi:  like  matten. 
The  claim  of  the  fMtrsuera  mttst  be  rested  on  liabinty  by  rehson 
of  employment,  direct  or  iigpHedt  to  do  the  thlugi  cnawed  for. 
The  pnreuers  profeM  to  hare  set  forth  the  jmpmlant  facts  hy 
which  the  alleged  empkqrment  was  constitotrd,  or  from  wbicii 
H  Is  to  be  implied.  That  course  was  necessary  from  the  man. 
ner  in  which  the  case  was  met,  and  the  record  prepared,  fhrt 
H  dot«  not  appear  to  the  Lord  Ordinary  that  the  prnmers  hart 
distinctly  stated,  in  reference  to  theN  deftmders,  oaytbim 
beyond  thefiitt  of  thdr  having  been  Hiembeti  of  the  provC 
•ional  committee,  and  Rich  circupiBtanoos  as  necessarily  resnh 
from  that  fact,  or  ivre  dedtMud  by  the  pnrsueTs  lAfel^trtialty 
from  the  fact  of  membership.  The  general  jdea  of  nie  par- 
snertt  is,  that  in  becoming  members  of  the  providonal  Cdm- 
mittee,  the  defenders  became  conjunctly  and  severaQy  ttable 
for  at}  expenses  incurred  in  the  promotion  of  the  undertakim : 
and  the  special  jfieaa  in  reference  to  the  )>everal  defendCTrve 
in  snlwtaAoe  a  repetition  of  the  genertJ  plea,  and  n  iMM 
limited  plea  to  the  effect,  that  st  all  events  asch  of  tfaem  is 
liable  for  the  expenses  Incurred  during  the  Ume  he  was  a 
mem1>er  of  the  committee,  or  in  reference  to  acts  adopted  and 
homologated  by  him.  Bnt,  in  reference  to  tliUla^t  pfeia,  tfatrv 
is  no  specification  on  record  of  any  particnlar  ads,  or  'aiiyiiM- 
tion  of  the  expenaea  to  which  tiba  ]»ea  Sb  In(eBdod  to  ap- 
plied as  against  the  several  defiantlen. 

"  The  Lord  Ordinary  Is  optoion,  that  the  mere  &ct  of  a 
pereon  haying  been  a  member  of  the  provlsfonAl  coranifttee. 
and  so  entitled  to  attend,  but  never  having  attfepded  or  inter- 
fered. Is  liot  snffident  to  crecto  liability  foracconnta  incurred 
to  advertisets.  engravers,  or  efigineers  employed  by  the  pm- 
Tisional  committee,  or  by  any  snb-commlttee  appointed  ia  Ui 
absence,  by  the  proTiatoual  committee ;— mere  membenhlpb 
not  authority  forsnch  employment,  or  for  the  Incurring  of  snch 
expense  The  Lord  Ordinary  is  also  of  opinion,  idtnotigh  ft 
U  a  more  donbtfhl  point,  that  such  membership  Is  not  tanta- 
mount to  employment  of  the  solicitors  to  do  all  the  varl- 
oust  matters  of  bnsiness  authorized  by  the  attending  memhvts 
of  the  provisionAl  committee,  or  by  the  sab-committee.  It 
appears  to  the  Lord  Ordinary  that,  in  reference  to  Don<atftend- 
iag  members  of  the  provisional  committee,  some  oltidr  teft 
relevant  and  sufficient  most  be  averred,  applicable  ^thet  to 
the  whole  of  the  account  claimed,  or  distinctly  applicable  to 
snch  specified  parts  of  it  asafc  alleged  to  have  been  ahChoHxed, 
or  adopted  and  homologated,  'by  each  of  Buch  nomitUirildtite 
members.  In  the  present  case',  it  appears  to  the  Imtf  4td£ 
nary  that  there  is  an  al>eence  of  dpch  averments : — 

"  III,  In  regard  to  the  late  t^r  Thomaf  IMck  l^adevj.  Itfa 
averred  that,  at  his  own  reqiieet,  his  name  was  pnt  vpchi  the 
list  of  the  provioonat  committee,  htit 'the  itw'f  ii ifi '  i f f tf VnftlLfl 
It  appears,  however,  from  a  circular  by  the  sOlMtors  ftlott^iiW 
ID  procen,  and  referred  to  by  both  parties,  find  the  trafi  ftl^ 
of  wliicb  the  pureueFB  nay  was  IGth  October  1845,  that  at  'ttttt 
date  neither  Sir  Thomas'  name,  nor  the  name  of  aiiy  dP't|M 
present  defenders,  had  been  put  on  the  list  of  U^i&  jfroVUnnil 
committee.  It  must  therefore  have  been  added  AfUr 
date  ;  and  it  is  admiited  iliat.  on  4th  November  U45,  MWnt 
in  his  reiigoation,  II  is  also  averred,  that  '  be  atteadtd  tla» 
meetings  of  the  provisional  committee,  and  advised  andjlMeA 
in  support  of  the  Bcheme,  as  fteely  as  auy  other  ntorfmr  of 
the  committee  ;'  but  there  is  no  averment  as  to  the  mti  of 
those  meetings,  or  as  to  the  business  transacted  or  &t>%hnftd 
hy  those  meetings.  The  first  meeting  of  the  ptovf4ciw\Wh- 
mittee  is  stated  to  have  l>een  held  on  i!8tfa  Qc^ohdQWHn* 
subcommittee  was  appointed.  It  is  not  alhima^tMiBlk' 
Thomas  Dick  Lauder  was  present  on  that  Occ&Oli,  wl  va 


83 


KBgaei  «a  4th  KoTembor  TiMse  are  the  ouly  areroiontei 
wauHe  b}-  (be  panun*  Id  refnrd  ie  Kir  TbMttBi  IMek  LAwlar, 
■lid  llier  Jo  oot  Appear  to  the  iMnI  Onltnai?  to  amosol  to 
■Dch  explicit  avermunt  of  emplormeot,  in  r^;ard  ett^ier  ia  the 
vhnle  or  to  any  particular  part  of  the  acconilt  pnmMil  fttr, 
K  (Might  to  be  remitted  M  proot 

"  24  In  rexMd  to  the  late  William  Hone,  W.6.,  it  It  avarred 
that  he  toiik  an  acclve  iiit«re«t  m  an  original  promoter,  and  waa 
u  infiueetial  member  of  the  proviiiond  eommittee,  and  toiifc  a 
dcciiW  t>*rt  in  ptomoiing  the  ohjects  of  th*  undfUiikinn,  in 
r«wr1nsaff(.'r»fbr  ohares.aiid  slniMar ^utlM, iHid  tUal  hU  nttme 
appeired  is  a  member  of  the  proviitoOBl  cumtnittae  in  the  %rat 
RiivtrttKioent.  The  dnte  of  the  advertlfleiBent  is  not  atateH,  but 
it  Tim«t  h*T9  been  after  Uch  October  1845 ;  and  it  ia  admitted 
tVunSOili  Outoher  18-15  Mr.  Home  wtote  feqaestins  his  name 
he  witUrawn,  and  that  it  wu  omftted  from  the  ndtt  cdw- 
ri»eiDMii,  vhich  appeared  on  8tli  Novetnbnr.  II  appears  to  the 
Iin((IOnjiw]r,tbat  here  alM>  there  (sa  want  of  rel^viintorfoffi. 
■■iiirt  arennenl  to  cimstitute  emptojnieDt  b;  Mr.  Hume  of  the 
pursHcr*  in  reK^rd  to  Itifi  Hccnii'iit  |nir»ne(l  for,  or  in  regard  16 
nuy  jfjruculnr  paft  itf  it.  It  Is  allegtd  that '  a  larpe  portion  of 
the  prelimtnarj'  wpenae*  oimnected  with  tiie  undertakinK-  were 
imnrmi  before  Mr.  Home  teqneated  hia  name  to  be  withhfld.* 
But  tliere  u  no  explicit  stat^ent  of  aathorlty  ^ven  by  Up. 
Humeia  regard  to  any  part  rtf  those  expenses.  It  is  nut  said 
tliat  Ife  attended  any  meetings  of  the  provisional  oonnitttw— 
oiill  few  tbat  he  attended  any  particular  meeting  at  wtiich 
iuiliuritr  was  piven  to  ineitr  any  of  the  expenses —or  that  be 
aiietiilMi  tk-iDuetingat  which  the  sub- committee  was  appointed, 
« (lut  he  oChcrwidc  employed  or  inatriicted  the  jMireuerx. 

"3d.la  n.-gard  toSir  Jamea  Campbell, Btesars.B<iird,  Wilwn, 
T*mn8luw,  Duiilop,  and  Hotildsworth,  the  arfrmenta  are, 
tiiu  they  authorized  their  names  to  be  Qsed  in  the  provisional 
tu:tuiiiti«fl ;  and  that,  through  ailvertiacment  and  circuiiirs,  they 
fVK  in  the  know1ed(;e  that  tlieir  namcii  were  on  the  cotiimittee, 
(lilt  they  permitted  them  to  remain  there,  and  that '  they 
«ti]ui<'9ced  in,  homoloxated,  and  adopted  the  pruceedinf^^^if  the 
aujiiuilteg^  without  even  making  the  tilightest  Te[a')nstrance.' 
It  is  nut  averred  that  any  of  tiiettt  attenaed  any  meetin<;s,  or 
^many  ingiruetfoos  or  authority  in  reference  to  the  enijiluy- 
<i«at  of  the  pursuers,  or  the  disbursements  aet  forth  fn  the  ac- 
cnuot,  or  b'imulOKated  and  arlupted  ttie  actings  of  the  purtiuers, 
'ittKraiM  than  by  peruittlng  their  names  to  be  on  the  provi* 
timal  committtw. 

"*fK  III  regard  to  John  Orr  Etving,  the  averments  are,  that 
be  permitted  and  anthorized  hla  name  to  be  used  as  a  member  of 
ihv  proriBiunal  coramitlee,  ai>d  that  he  was  regularly  apprized, 
I?  the  Usual  intimations  to  members,  of  all  the  proceedings 
*^ta],  and  that  he  never  stated  the  alightest  objcetioti.  It 
i*  Dot  averred  that  he  attended  any  meeting,  or  tliat  he  gare 
■njr  iauniGtions  to  the  pursuers,  or  any  authority  other  tliao 
■hu  may  be  inferred  from  liis  haTing  been  a  nou-attcnding 
wmber  of  the  proviiUml  committee. 

"iA,  Tbe  averment  In  r^rd  to  Alexander  Monro  are  aab- 
■tiatiallT  the  same  aa  in  regard  to  John  Orr  Evlng ;  and  it  ia 
i;Imtitea  that  he  never  waa  pieaent  at  any  meeting  of  the  prori- 
aooal  ooromittee. 

"  6thy  la  regard  to  Sir  Jatnes  Stuart,  tbe  aTerment  la,  that  by 
sktier.of  dale  3Ut  October  1849,  be  requested  that  bis  name 
"■Vbt  be  added  to  tbe  prorisiooal  committee,  and  that  it  was 
•Jiled  accordingly.  It  Is  not  averred  tliat  he  acted  in  any  way, 
it  is  jidmttted  <hat  he  never  atteuded  any  meeting. 

"Tlte  pursuers  still  have  their  claims  against  the  ftinde,  if 
ufi  odjptM^ted  to  the  undertaking,  and  against  tbe  niemliers 
of  tb^provisiotkal  c<^mittee  ffbo  either  auttid  on  the' sub^wm- 
<B>tte<v  W  attended  meetings  of  tbe  provisional  committee,  and 
jWel^'.or  otherwise  autliorized  or  adwted  the  procee«ling8. 
Jnne  parties  have  nut  disputed  tlidr  IiaUlity  by  statiug  any 
^^fiO^  icaiuat  tlie  presout  action  ;  and  it  is  not  said  that  tliey 
ut  noJb&  to  pay." 

^^yoraaers  coelaimed. 

UriPltiiie»t.~-Tin  onlv  defender  as  to  whom  there  Is  an 
^Ilesatton  <^  attendanue,  ia  Sir  Tfaomaa  Dhk  Lauder.  'I'be 
averment  of  attendance  la  quite  general,  that  meetings  of  tbu 
proviifoiial  committee  were  attended  by  bim.  I  tbiuk  tbe 
AvefBisnta      not  snffldent  to  send  to  a  jmy. 

W  iWlj^-ttn.— Tbe  Bnglisb  cases  settle  this,  that  mere 
"■gtw^tp  will  not  fix  liability ;  but  are  there  any  cm** 
*nl)h  tV|ubi  aa  saSSdent,  membership  accompanied  by  feucb 
tTmateti  aa  we  bare  here  t 


JjorA  VuiiinghmMi. — Unletw  tlitt  pursDure  can  make  tbeiretnte- 
medla  mnre  a|waifto,  i  dou't  ibluk  wo  can  ewtaia  the  action. 
Lord  hory  concurred. 

Lord  Advocate — We  'caonot  mftke  our  Btpatementa 
more  a{)ecji£o. 

Adhere. 

Lord  Ordinary/,  Oo\ontMy.-~-A6/.  Lord  Advocate  (Ini;;HA).  Uac- 
forlane;  John  UwiHy,  Junior,  8.K.C.  Ai/em^For  Skr  Thtimn 
JHnk  laud.v't  Trutteet,  Sot  -(ion.  (Neavee),  Broun;  Scott,  Kymer' 
and  Scott,  W-B.  Affentt.—For  flomt't  TruaUn.  Burnett;  Giiwina 
and  Fraser.  \V  .8.  Agmti  — For  Sir  J<.  CaauAeU  ^  <aher*,  Pat  ton  ; 
Hill  and  Hobertson.  W  S.  Ageau. — ForJo/m  Orr  Etein^  Peiut«:Ti 
Campbell  and  Smith,  S.S.C.  /Ipen**.— J«iro.  Murcj  ftatr 
rick,  U'Ewen  &  Garment,  W.8.  Agmlt. — Fv  Sir  Jama  Stuart' m 
Bxteatfix,  Bon;  James  S.  Tytkrr,  W.&  Jyeaf.— L.Cteik^^F.M.) 

37(A  Novemher  1852. 
Saooaa  Divinq«. 
Jahes  OasbblUj  Petitioner j  v.  Jkav  KsoDnt  and  JaVM 
Hfei-viLtK^  ^espoTu/enftt. 

Ceasio  Bonornm — Bastard — Aliment — ITiere  it  no  rule  to  ifie 
effttt,  that  the  bett^t  of  eeanio  i»  not  to  be  granted  where  the 
principal  debt  eonstsfi  0/  bgpatt  aliment  0/  a  buttard  child. 
CiramuloHttB  in  which,  the  principal  debt  coniitting  of  such 
aliment,  and  the  expeneea  of  an  action  to  constitute  it,  the 
bewfit  of  eettio  waa  granted  on  the  appHcant  finding  amtiorn 
for  future  alimenl. 

A  petition  was  preeanted  to  the  Shoriff  of  Fife  for  the 
benefit  of  oessio,  by  a  labourer  who  waa  inoarcerated  oil 
a  Hheriff  Oourt  decree  obtuned  against  bim  b^  the  re- 
e^ondent  Keddle,  for  tidying  tfldtfges  and  alraent  of 
an  illogitiniute  child,  and  expenses. 

Ths  petitiescor's  dobts  amounted  to  /87: 11 : 4.  Of 
this  sam  he  yrm  UaUe  to  K«ddid>  aod  to  Messrs. 
Walker,  and  Menrd.  Luidale,  her  agenti  in 

the  action  of  illatioD,  for  thrar  intereBts,  j661 : 11 : 4,— 
The  iolyiog  efaarges  ud  past  dne  aliment  amounted  to 
£29 :  2/> — the  Bheriff  Court  expenses  to  ^£30 :  6 : 4,  and 
three  guineas  additional  were  due  by  him  for  expenses 
in  the  Court  of  8esMon  occasioned  by  an  unsuccoasfnl  at- 
tempt to  advocate  on  juratory  caution.  Janet  Melville, 
tbe  mother  of  another  bastard  ohild  of  the  petitioner, 
waa  a  creditor  fbr  £1,  being  a  quarter's  aliment.  Tbe 
remaining  £25  was  the  balance  of  the  petitioner's  owh 
espMMes  in  the  process  of  aliment,  due  to  his  own  agents. 

The  petitioner  having  been  examined,  Mr.  Walker  for 
Keddie  guidMelTiUe,forlibns«lf,aodforMeBn«.Landale — 

"objected  to  the  petitioner  obt^ning  the  benefit  of  ceasio,  on 
the  folUxwinft  grounds. — U/,  That  the  debt  for  which  tiie  peti- 
tioner waa  incarcerated  being  an  alimentair  one,  tlie  benefit  of 
oessio  could  not  be  granted  to  him.  2d,  The  petitioner,  it  is 
averred,  declared  that  lie  would  not  allow  his  friends,  who  ard 
farmers  and  wealtiiy,  to  acttle  the  claims,  although  they  were 
witling  to  do  so.  The  petitioner  also  declared  that  h"  would 
lie  in  jul  till  be  should  rot  before  be  woidd  settle  Keddie'e 
claims,  or  the  claims      which  he  was  charged. 

"  Mr.  Taylor,  for  the  petitioner,  answered  to  the  lal  otijection. 
That  alimentary  claims  are  no  bar  to  cessio:  and  tbe  Srf  he 
denied,— or,  if  the  statements  were  made,  it  wasia  dmunataiKCt 
wliich  do  not  warrant  tlie  refUaal  of  cessio.* 

The  Sheriff-substitute  (Grant)  pronounced  the  follow- 
ing interlocutor: — 

Bepela  the  first  objection,  and  finds  that  the  debt's  b«ng  an 
alimentary  one,  is  no  aofflcient  reason,  in  all  drcumstanoea,  lor 
refusing  cessio ;  and  before  answer  as  to  tlie  second  olgeaion« 
allows  to  the  ol^eotf  ng  creditors  a  pnxtf  of  their  aTermeoU,  and 
to  the  petitioner  o>jniunct  probation." 

Proof  having  been  led,the  Sberiff-sabstitatepronounoed 

the  foUowiog  interlocutor:—  uiqijized  by.CjOOQ,lC 
"I^ndait  not  proved  thai  the  pAiOooer  deelued  tnaOw 
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wootd  not  allow  hii  friendt  to  MUle  the  dalm  klthoufi^i  thej  were 
villiDg.  or  that  he  said  he  would  lie  in  jail  and  rot  XBthar  than 
Mttle  Keddie'e  claim ;  therefore  repels  die  objectious,  mi  finds 
the  pstitionOF  entitled,  In  the  drcamBtances,  to  the  beneftt  of 
Oesalov  on  his  finding  caotion  for  the  regular  payment  of  tba 
future  alimeDt,  payable  under  the  decree  in  ftwom  Of  Jaaa 
Keddie :  and  appointa  the  petitioner  to  appear  In  ooort  on  Uw 
ioatant,  and  depone  in  terms  of  the  statute^" 

The  Sheriff  recalled  this  interlocutor — 
"  in  So  far  as  it '  finds  it  not  prored  that  the  petitioner  declared 
tliat  he  would  not  allow  his  fHends  to  settle  the  claim  although 
th«r  were  wHUng;  or  that  he  said  Ite  would  lie  In  jaO  and  rot 
rather  than  settle  Keddie's  elaln ;'  mo6,  ia  lieu  thereof,  finds  tt 

Srored  that  the  petitioner  made  both  said  statements  :  But 
ndi>  that,  nnder  the  oircumstancee,  the  fiut  of  bis  having  made  it 
la  not  aufflcieat  ptr  $eio  debar  him  from  obtaining  the  benefit  of 
cessio,  under  the  condition  of  his  fliriiog  oautioa  as  after  men- 
tioned." 

Thereaflier  the  Sheriff-eubstitate  prononDoed  the  fol- 
lowiug  interloeutor: — 

"  Having  considered  the  deposition  of  the  petitiener, — In 
respect  of  the  said  deposition,  of  new  finds  the  peCUiener  entitled 
to  the  benefit  of  cessio,  and  decema  in  terms  of  the  prayer  of 
the  original  petition,  on  the  petitioner  finding  oantion  a^«d  In 
tlie  books  of  Court  for  the  regular  payment  of  Ae  future  ali- 
ment payable  under  the  decree  in  fnvottr  of  Jean  Keddie : 
And  in  respect  of  no  disposition  bariog  been  required,  and  no 
trustee  asked  to  be  appointed  by  the  credittors,  aod  also  in 
respect  of  there  being  no  fiinds  or  effects  to  assign,  fiods  it 
unnecessary  to  appoint  any  trustee ;  and  supersedes  extract  of 
the  decree  of  cessio  for  four  daya,  and  decerns." 

A  recluming  note  was  presented  in  name  of  Keddie 
and  Melville,  praying  the  Court  to  alter  the  mterlocu- 
tors  above  quoted,  except  ia  go  far  as  they  allowed  the 
respondents  a  proof  of  their  aTerments,  aad  to  nfbse  the 
deure  of  the  original  petition. 

Argued  for  respondents — -The  general  rule  was,  that 
the  benefit  of  cessio  will  not  be  allowed  where  the  debt  on 
which  the  applicant  is  incarcerated  conu^ts  of  aliment  of  an 
illegitimatechild—Burd,  2d  March  1827;  mtofaie,  20th 
Dec.  1811;  A  20th  Feb.  1830.  At  any  rate,  no  party 
oonld  be  entitied  to  the  benefit  of  cessio  who  positiTely  re- 
fiued  to  fulfil  bis  obli^tion  of  aliment,  which  it  was  proved 
tbe  petitioner  did.  His  r^tives  were  in  good  circum- 
Btances,  but  he  not  only  would  not  maintun  the  child  him- 
■elf,  bat  inasted  that  they  should  not  do  so.  At  least,  if 
cessio  was  to  be  granted,  it  could  only  be  on  condition 
of  the  petitioner  finding  caution  for  the  past,  as  well  as 
future  aliment — RuaseU  v.  Wood,  11th  March  1834; 
Findlater,  2d  July  1831,  «upm,  vol.  iii.  p.  569. 

Lord  Wood. — The  petitioner  does  not  refoae  to  maintaJn 
the  chWd.  On  the  contniry,  be  writes  a  letter  to  the  mother, 
offering,  as  I  understand,  to  do  all  he  can  for  it  What  be 
"Olfeeta  to  Is,  the  paying  of  this  large  account  of  expenses ; 
am  the  qne^on  seems  just  to  be.  whether  that  ia  to  be  paid 
before  he  Is  let  out  of  prison.  By  keeping  him  in  ptiaon,  no 
donbt  yon  may  ultimately  get  hla  frieuds  to  pay  that  for  fafan, 
but  that  seems  the  utmoet  you  can  plead. 

tdrd  J ugtite-Cleri  — The  rule,  that  a  labourer  ts  not  to  get 
the  benefit  of  ceasio  because  one  of  his  debts  consists  of  the 
lUiment  of  a  bastard  child,  is  now  altogether  laid  aside  as  a 
legal  abenidity.  If  yon  could  shew  that  tills  man  could  main- 
tain bis  child,  bat  will  not,  thnt  would  be  a  diflhrenl  oaiie. 
But  1  do  lint  think  that  made  out  on  the  praof.  The  Btale* 
mvntmade  by  the  petitioner,  which  yon  mainly  found  on,  that 
he  would  rot  In  prison  ratlier  than  pay  the  money,  I  think 
was  directed  altottvther  to  the  claim  for  expenses. 

Argued  forpetttioner— There  was  no  ground  for  holding 
that  the  petitioner  was  not  ready  to  do  everything  in  his 
power  for  the  aliment  of  Keddiels  child,  and  ne  had 
oflered  to  her  to  do  so  nu>ro  Uum  onoe. 
[fertf  Asljes-an*.-4doB0tthlnk  yon  need  dlimw  the  ge- 


neral point.  The  question  for  yon  Is,  whether  or  not  jni 
qniiu  to  And  caution  fiir  past  as  w^  future  aUment] 

8eatt  quoted  A  B,  20th  Feb,  1830;  Houston,  li 
Dec.  1828;  MTio,  20th  Jan.  1832;  GriodUy,  3d  FA 
1838.  In  all  these  cases,  no  oantion  was  aalud.  Ii^ 
cases  quoted  by  the  respondents,  cntion  fat  firineL 
ment  only  was  required. 

Veat  for  respondents — ^Without  maintuning  thega 
ral  rule  to  be,  that  cessio  is  tobere&sedwbenthe^- 
of  an  alimentary  natcue,  it  must  be  adncdtted,  ttnrtni 
such  is  the  nature  of  the  priacapnl  debt,  the  ease  eiiai 
be  considered  a  favonrafate  one.  Thm,  why  shoakl  dt 
petitioner  not  find  oai^iiin  for  payment  of  the  byyaH  t 
ment.  It  was  [voved  that  he  bad  bera  fer  sevonlnr- 
earning  15/  per  we^.  The  aliment  for  whidi  den 
was  given,  was  fw  nz  Br-half  yean,  89  that  hen* 
fw  some  years  at  least  have  been  awaraof  1^  daimB 
pending  over  him,  and  ou^t  to  have  made  pn^itito'. 
meet  tt. 

Lord  Wood.— I  think  we  must  look  to  the  poeHa<n<fiit 
man,  and  what  he  can  reaaonably  be  expected  to  earn,  i 
baa  another  child,  whom  be  Is  abo  bound  to  iiUuntaiD,B. 
whom,  aal  understand,  he  hasmaiDt^uedforaome  yean 
seeing  that  there  is  no  absolute  role,  that  in  cases  of  this  br 
we  cannot  grant  ceaalo,  the  qneeUon  comas  to  be,  wfaetba* 
are  to  insist  in  any,  and  what  amount  of  caotaan.  1  ooM* 
Z  think  the  Sheriff  is  right,  and  that  this  man  should  bt£^ 
rated  on  his  flndii^  oantion  to  the  aa&fiutiott  «f  tfeeStsi! 


for  further  aliment. 

Lord  Jtistiei-CMk. 
drcnmstance  to  whii 
Cflssary  to  appoint  a" 
quired.  That  shews 
nothing  out  of  the  m. 
had  good  wages  at  one 
lower.  He  has  another 
caution  to  aliment  Keddl' 


think  eo  too.   It  is  a  Tery  kapaW 
Sheriff  refers  as  rendering  it  as- 
— that  no  dispotdtion  has  beta  :> 
he  creditors  knew  they  oouM  a» 
iself.  He  aeeui^  no-d»abt,t« 
btrt  tbaae  sabae^veptly  bcaw 
,  and  If  we  oblige  Hm  to  i* 
~  ild,  we  muttt  take  oareMii' 


deprive  bim  of  tlie  power  H'ftliDientiDg  the  other.  Bt  |» 
been  in  prison,  I  see,  since  January  laat,  and  all  that  time** 
been  alimented  by  his  creditors.  On  the  whole,  tbttre^-- 
think  we  must  refuse  the  appeal,  aod  adhere  totluj  <l«ci»-i'< 
the  Sheriff.  If  it  bad  been  thought  that  anything  more 
he  got  from  the  peUtiooer,  we  might  bare  reftwed  his  apfb* 
tion  in  the  meanwhile,  but  I  do  not  sappuae  It  would  be  r 
Bible  to  get  more.  At  tba  same  time,  I  do  not  thlnkitao' 
for  expenses, 

AO.  Dsas,  Dickson ;  T.  and  B.  Landak^  &S.a 
ScoU;  AgM.-^  CibnL— (W.G.T.) 


27(%  Noveniber  1852, 
Saconu  Dituioh. 

Miss  Ank  Macphkksok,  Furmer,  v.  Wouam  Mactsc 
SOX  and  others  (Sir  John  Macpherson's  Exeeutjii 
and  J.  F.  Tytleb  (James  Maopheraon  Junior's  B» 
enter),  Defenders. 

Tru«_TruBtee,  LialiiHty  of— Conjunct  and  Several  OiSpB' 
— Mora —  Where  a  certain  sumjormixg  part  of  «  fcaM*"** 
held  by  two  truUeet,  of  whom  one  wot  the  bentficwufadjam^ 
under  the  irutt-deed,  was  siatfe  ever  to  tbt  bea^fiSerf^^ 
granting  bond  Iherefbr  ta  the  other  tm»ta§f  wkonat  lits* 
(laie,  bound  himM\f  tmt  to  eaU  iifi  the  bond  uiiUu  tt'dil'^f 
reijmrtdto  pof  the truata'*  debti—emd  tktfrm^9tm  mt^'* 
WHS  entered  into  belwetm  the  two  pcrtses,  wlureim  tn  sa** 
was  pronounced  firing,  on  the  on*  hand,  the  aw^fipt  V** 
claim*  of  the  truUee.  other  than  the  beni^daryt  on  jV 
ettute,  and,  on  the  other,  the  amount  of  the  truiijh^ff 
wkiek  he  was  mccoimlabU  up  to  tht  date  of  the  osM^-j* 
where  thefint  bmefieiartf  died  without  Tepo>fmemtefllliS0f 
put  into  hig  hand§ — CiremmManeea  ts  iMti^b— BwiJt>^ 
mm  made  oBtr^^ff^^^jfdfQk^iS  f ^MK** 
a  part  iff  the  IruM-enate  lumsfM mc0I  M  a 


IN  THB  COURT  OF  SESSION,  Ac. 


85 


and  t  claim  at  tht  i^tanc*  of  tkt  btm^idarp  twxeJimf  om 

/ai/«rt  of  tht  onefi-Bt  called, /or  rtpagmtnt  from  kU  rapreten- 
lalim,  nataMcd,  and  the  other  tnutee,  in  reaped  of  his  failurt 
10  do  diligenci,  found  liable  eonjunctfy  and  gevera/fy.  although 
tie  elaim  maenot  put  forward  until  the  elapse  of  more  than 
ttxslf^t  gears  from  the  date  of  the  han. 

See  ante,TOl.  liii.  p.  555 ;  vol.  ixii.  p.  103 :  and  vol. 
MT.p.608. 

Tltt  case  now  oune  before  tbe  Oonrt  on  a  petition  by 
the  panner  to  apfdy  the  judgment  of  the  House  of  Lords^ 
TODuttiog  the  case  to  the  Goort  of  Session,  and  appoint- 
ing putin  to  be  heard  on  the  remuning  points. 

Aswly  point  remaining  respected  a  sum  of  £1317: 
"i  71  belonging  to  the  tmst-lstate,  which,  in  March 
UIQ,  hid  b^n  put  into  the  hands  of  James  Macpher- 
»n  janior,  who,  in  retom,  executed  a  bond,  while  Sir 
.lohn  MacjAerson  executed  a  deed  of  agreement,  in  the 
terme  let  forth  in  the  interlocutor  quoted  below. 

Thereafter  an  arbitration  was  entered  into  between 
Sir  John  Haopheraon  and  James  Macpherson  jonior,  in 
regard  to  the  amount  of  Sir  John's  claims  against  the 
tnist<etate,  in  which,  in  July  1810,  an  ftvattt  was  pro- 
DouBced  finding  that — • 

'  thffe  in  aow  justiy  dne  and  owing  from  tbe  estate  of  the 
Nud  iamat  Uaq>lusnon,  deoearad,  to  the  said  fflr  John  Uae- 
l  lwnw,  Bort.,  the  aam  of  £2188 : 17 : 4,  and  no  more ;  and  we 
^wtherfiitd,  that  tbe  said  Sir  John  HaopheniOD  has  now  in 
liuhaadEof  the  personal  estate  of  tbe  said  James  Macpher- 
"w  dmased,  the  som  of  £1612  sterling." 

^Vith  regard  to  this  award  the  Court  ibnnd,  on.  16th 
Jane  1841— 

/■An award  was  regnlarly  driven  ont  in  July  1810,  by  which 
w«iDODotMSirJohn  If acpberson's  claims  on  the  trnst-estate 
<«  the  «n»  handi  as  well  as  th«  amount  of  tbe  trust-funds  for 
»oiefc  be  was  accountable,  as  an  acting  trustee  and  execntor, 
lip  to  Oe  said  date  of  July  1810,  on  the  other,  was  distinctly 

«M  deterraiDed,  and  decree  passed  fbr  tbe  balance 
itot  JaoM  Uacpbenon  Jnnior  entered  into  the  said  submis- 
>i')Q.  not  ti  a  co-trtistee  settting  accounts  with  his  associates 
wo- «,  but  solely  and  snbrtantially  in  bis  other  character  of  t>e- 
entitled  personally  to  tbe  whole  accruing  rereoue  of 
J*  and  seeking  only  to  enlarge  the  trust-property,"  and 
t™t  tha  pursuer  is  88  much  bound  and  excluded  by  the  award 
u  tbe  laid  James  Macpherson  Itimseli 

The  accountant's  report,  ordered  by  interlocutor  of 
ISth  June  1842,  into  the  intromissions  of  James  Mac- 
pherson junior  with  the  trust-property,  stated,  with  re- 
tirence  to  the  sum  of  ^£1317: 7:7  now  in  qnestion,  that 
t!^e  tpplication  of  it  to  trust-purpoaes  was  not  instrnctedA 
a^ii  proceeded  as  follows: — 
"The  mm  stated  lb  tblsagroeTnent  to  have  been  received 
Jrl'  MMrphersonfWiait  £1444  : 7  :  T ;  but,  as  has  been 

**pUMd  by«b«  report'-r,  tljc  mm  Ri-tini!ly  received  by  him 

yUi'A  ill  till- bands  of  Mews, 
of  hir  .}>A\n  Bud  Mr.  James 
;iLact  Wfore  the  award  of 
puTButir,  in  her  aosweis 
ids,  t  Uiat  Sir  John  Mac- 
\  (tt  'Qte  circumstancea, 
l;t4:ciiTt7  estate  for  tbe 


*Monly£1817:7;7,  v.|  .  , 
C^uttsaadpo.  iu,thejomt 
|'*9Mon.  T^tra&mct,^ 
U>«»tblt«<nor8W7^e-iel]0 
wtteilMwmtatft'*  no(<P  fn.  \^ 
Swwonand  Mr.  .]jim«s  Maeph^^ 
«*)inDUy  and  rc^vcmJly  liahip  tn 

™''Of*l444T  n-  3,  wLi'cL  twv  ut  li^  Ijutl  no  power  to  lend 
oot  to  oas  of  tbenuelves  on  bis  own  perBonal  security.'  This  is 
a  P«at-of  Jaw  which  Hve  reporter  is  not  called  upon  to  decide." 

^1  ^Jjfw  to  Miss  Macpherson's  claim  as  originally 
made,  si^  Jrfin  Macpherson  pleaded,  that,  in  ue  oir- 
^matsBco*  set  forth  in  the  deed  of  agreement  (as  quoted 
^»),  k*  was  not  liable ;  and  further,  that  this,  with  all 
"Jwr  ptattaft  at  iame  between  Sir  John  Macpherson 
and  JMIMf  B^icpherson  senior's  estate,  was  finally  settled 
and  eoHbKBia  by  the  award  of  June  1810. 


Miss  Macpherson  now  pleaded,  that  the  representatives 
of  Sir  John  and  of  James  Macpherson  junior  were  con- 
junctly and  severally  liable;  and  the  estate  of  the  latter 
being  bankrupt,  any  balance  not  recoverable  fell  to  be 
paid  out  of  Sir  John's  estate. 

Sir  John  Macpherson's  representatives  plead^-*-!. 
That  the  defence  previously  set  up  had  been  already  sus- 
tained by  the  interlocutor  of  16th  June  1841,  whi<i  was 
final;  and,  2.  That,  on  its  merits,  that  d^enee  was  good. 

Lord  Jmiiee  Clerh^The  case  Just  comes  to  this :  James 
Macptierson  junior,  in  Mareh  1810,  applies  for  and  obtains  a 
Mb  of  what  is  admitted  to-bave  been  psrt  of  the  trost-eatate. 
He  geu  that  until  it  shall  be  required  for  the  purposes  of  thfe 
trust.  He  grants  a  bond  fiir  the  money  as  paid  to  liimgelf 
pcrBonally,  not  as  paid  tn  him  for  the  porpoises  of  the  trnn.  and 
he  binds  himseL'  personally  to  repay  It.  That  bond  is  not  given 
up.  It  is  not  dwuharged  by  the  award.  It  is  retained,  and 
most  properly  so,  as  a  document  of  debt  in  favour  of  the 
t»u8t,  by  tme  of  the  old  trustees.  It  was  tlie  same  as  if  it 
had  been  invested ;  it  was  a  snm  of  money,  part  of  the  truet- 
ftoelt.ient  one  Then  here  remains  this  voucher,  this  docu- 
ment ot  debt,  in  the  hands  of  Sir  John.  Can  it  bo  doubted  that 
Sir  Jolm  could  have  recovered  it  from  James  ?  The  award 
would  liave  shewn  that  that  bond  was  never  mentioned.  Tlie 
case  U  just  this,  that  when  Uie  trustees  were  reduced  to  these 
two,  James  applied  for  this  sum,  and  concurred  in  lending  it 
to  hioiself;  but  then,  after  this  awttrd,  it  was  a  sum  to  be 
realized  by  Sir  Jolm,  and  to  be  brought  back  to  tlie  trust-stock. 
Sir  John  did  not  do  tliat.  James  Macpherson  junior  did  not 
do  it,  and  therefore  he  is  stilt  liable.  The  result  of  holding 
otherwise,  is  to  hold  that  this  money  no  longer  fbrnu  part 
of  the  trust-estate.  Tbe  transaction  does  not  fall  within  the 
award  at  all.  Then  there  Is  tbe  question,  wliether  Sir  John's 
liability  for  not  having  doae  diligence  attainsi  his  co-trustee,  Is 
limited  by  the  lapse  of  time,— and  I  cannot  hold  that  it  is. 

Lord  Wood.—1  am  of  the  same  opinion.  I  slioold  be  very 
glad  if  we  could  hold  Sir  John  not  liable  in  respect  of  the  lapse 
of  time ;  but  when  I  look  to  the  terms  of  tbe  bond,  I  cannot 
find  any  ground  for  relieving  him  for  not  having  done  dili- 
gence against  bis  oo-trustee. 

Lords  Coekbum  and  Murray  concurred. 

The  Court  pronounced  the  following  interlocutor  :  

"  The  Lords  having  resumed  oonsideratiuD  of  this  cause,  and 
hsving  heard  parties'  procurators  on  the  demand  made  by  the 
pursuer  of  the  action  in  regard  to  the  sum  of  £1317  :  7  :  7,  to 
which  the  reporter  called  tlie  attention  of  the  Court,  find  that 
thv  said  sum  was  part  of  tbe  capital  of  the  execairy  estate  of 
James  Macpherson  the  elder,  realized  by  liis  executors,  and  was 
advanced  and  lent  to  the  late  James  Macpherson  of  Belleville 
by  the  late  Sir  John  Macpherson,  on  the  bond  of  the  former,  by 
an  agreement  of  date  the  2d  March  1810,  in  which  the  said 
snm  was,  by  mistake,  stated  to  be  £1444  :  17  : 4,  between  the 
said  parties,  both  executors  of  the  lute  James  Macpherson  the 
elder,  which  agreement  bears  *  And  wher>Ms  ilif  siuil  Juju^-s 
Uacphenon,  the  executor,  claims  lo  be  entitltil  m  tIu'  re>idu& 
of  the  personal  estate  and  effects  of  tbe  s^di^siMe  Macphenaa 
the  deceased,  after  payment  and  sati«hctiofi  Wnis  debts,  and, 
also  alleges  that  he  has  disbursed  divers  ci'miderdble  auma  ol 
money  ont  qf  his  own  funds  in  payment  of  debts  due  ftom  the. 
said  deceased,  and  otherwise  on  accoimt  of  liis  <.'tft!iis.  ami  betng 
in  want  of  a  present  supply  of  money,  has  ^ii  j'Eit  J  lu  tin-  Niiiit 
Sir  John  Macpherson  for  tbe  use  of  tlie  s^'^l  buiu  ut  £nn  ; 
17/4,  until  the  same  Is  wanted  to  be  applitd  in  fpUstjiutiuii  of 
dw  debts  of  the  said  deceased,  which  the  said  Sir  Jghn  Mac- 
ptierson hath  consented  and  agreed  to  advance!  and  lund  t? 
the  said  James  Macpherson  on  his  bond,-^(]»w  M  n  h&rebj' 
declared  and  agreed,  by  and  l>etween  the  s;*id  Sir  John  Ma(>- 
pherson  and  James  Macpherson,  and  he  hil-  iiiiJ  hir  Julia 
Macpherson  doth  hereby  promise  and  agret-t  ituM  lie  vU)  md. 

Eut  the  said  bond  in  suit  against  tbe  said  James  Macpherson, 
is  hurt,  execatora  or  adutnlstraton,  unless  he  ts  called  upiin 
to  account  for  and  pay  tbe  said  sum  of  £1444:  17  :  4,  or  some 
part  thereof,  to  some  creditor  of  the  said  James  Maophweon, 
deceased,  or  into  some  court  of  law  or  equity,  under  or  bvl^ 
virtue  of  some  judgment,  order,  or  decree  thereof;  nor  shall  lV_ 
or  will  transfer  or  assign  the  said  bond  to  any  person  or  per- 
sons whomsoever,  unlen  bgr  the  ordw  of  some  cuurt  of  law  or 
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eqolty  :  Find  that  a  bond  was  accordinftly  gnuited  for  lb*  asid 
luni  bj  the  late  Jtmtr*  Macphersoii  ft  th«  said  Sir  John  4i*c- 
plwrson,  «  hk-h  bond  binds  the  said  .Tampt  Mauphemm  person- 
to  ^7  the  aald  Rom  tn  the  Hid  Sir  Juho  MacplierBon,  his 
fl]W4UM«a,  admiiUtratura  or  asiigna  :  Find  that  the  said  snn 
muiuned  in  the  hands  of  (he  late  Jumea  Macpberson.  who  wm 
tiUitlei)  to  tlie  interest  thereof,  until  his  duath  in  18S3  ;  Find 
that  the  snid  sum  continued  to  be  part  of  the  capitnl  of  the 
iruat-eatate  under  the  management  of  the  said  James  Mau' 

S'wrson,  at  hia  death,  to  the  exeuutora:  Find  that  Sir  Julm 
avpUeoraon,  u  executor,  continued  in  right  of  the  aald  bondi 
Mid  that  tlie  same  was  b  document  of  wbt  to  and  in  fltmur 
(if  the  executOTB  of  the  estate,  and  ar^lablc  to  the  execntora : 
t'iijd  that  James  Macphcrsiin  cuiild  not  have  refused,  on  an^ 
ground  in  law,  or  in  re8]>ect  of  the  settlement  and  awartl  in 
1810,  to  pay  the  said  sum  under  tlie  said  bond,  and  that,  if 
.recovered,  the  said  Sir  Jo)m  Uacpherson  coaU  Dot  bare 
appropriated  to  himself  the  said  snm  i  Find  that*  by  Che  set- 
tlement and  award  in  1(10.  in  repnd  to  the  sepanKi  intro- 
niissions  of  the  said  Sir  Juhn  Hacplieraou  peraosalljr,  the  said 
band  by  James  Maephersuo  tor  part  of  itte  eseoutry  estate 
Waa  not  discharged,  or  tho  interest  of  the  iKnefluiariu  of  tlie 
trust  In  the  same  eTacuated  or  excluded,  and  that  the  said 
bond  was  in  no  respect  aSMited  thereby,  but  that  the  said  turn 
remained  aa  a  portion  of  the  execntry  ettite  lent  by  the 
foresaid  transaction  to  one  of  the  execatora,  and  still  to  be 
accounted  for :  Find  that  the  porauer  ia  not  barred,  by  the  im- 
port or  effect  of  the  former  judgments  in  this  cause,  or  on  the 
grounds  on  whicli  the  same  proceefied,  trt>m  the  demand  ntiw 
made  fitr  payment  of  the  said  sum,  with  interest  ttteretm  from 
and  after  the  date  of  the  present  action :  Find  th«t  tiie  said 
turn  so  lent  as  aforesaid  on  the  personal  bund  of  one  eucutor, 
by  himself  to  the  otbCT  co-executor,  rmained  a  portion  of  tlie 
execotry  fiind,  to  be  stated  in  the  ultimate  account  thereof 
against  both  executors,  and  tliat  the  said  Sir  John  MacpheriioD 
and  his  representatives  are  not  emitted  to  disciiar^  themselves 
of  that  portion  of  the  truit-estate  by  the  loan  under  the  said 
agre«nent  and  the  said  bond ;  and  that  the  wme  moat  ite  cat- 
tied  htto  tiie  emeutty  aeeount  agaiaat  the  exeonton:  Hiert- 
'  fhre,  find  the  execntor-ereditctf  of  the  late  James  Btacpherson, 
representing  him  in  this  action,  liable  in  payment  of  the  said 
sum  of  XISI7:  17:  7,  with  interest  f^um  the  date  of  the 
aummona,  and  decern  for  payment  thereof:  And  find  the 
representatives  of  the  late  Sir  John  Macpherson  liable  in  pay- 
meDtiif  the  said  trnD,-  with  interest  from  the  aftid  date  ;  and 
decern  for  payment  thereof  in  so  far  aa  the  same  may  not  be 
recovered  from  the  estates  of  the  said  Jamea  ilaofiieraoB : 
Find  no  expeaaea  due  to  any  of  the  parties  in  regard  to  this 
disGUasion." 

Act.  Penney;  Gibson-Oalg,  Dalzlel  and  Brodie,  W.6. 
Agentt. — For  Sir  J,  Maephertoii't  ExectUort,  Craufurd,  Mac- 
pheraon:  Cturdon,  Stuart  and  Olieyne,  W.S*  Agmlt.  —  Ftr 
Jamtt  MatpktriorCt  Executor,  Thomaon:  J.  and  F.  Wright, 
W.S.  Agtntt.—\i.  C&fA  — (W.G.T.) 

27th  Koven^  1852. 
tteoois  DiTiaiOR. 
HbMBT  V.  DlBBROW  V.  AlkXANDBB  MACKINTOaH. 
Title  to  Sue — Foreign — Evidence — Process— /n  am  aeliouatthe 
tnxteoM^  an  AmericoMt  (lie  /mriucr  having  died,a  persun  ap- 
plitd  f»  be  $uttd  in  hu  place  •i  repreaentiny  th»  deceoMtd,  a*d 
jtrodticed  at  hit  toU  title,  a  doament  jivrpoitiHg  to  be  a  certiji- 
cateb^  tkeJudge  of  a  Probate  Ccurl  0/ a  cottittg  in  oiu  0/ the 
Untied  Statee  of  North  America,  that  latltrt  of  adminittru' 
tioti  to  the  deeeated  had  been  ittued  bg  that  Cuurt  ia  the  ap' 
plittmt'tfavfmr.    There  being  mo  emdetue.  bff  (A«  s^^otfare  of 
«  British  Coml  at  alhtncita,  of  thtfemrnintmam  er  tMgkient]/ 
Iff  the  doeument,  the  mp^eation  iraa  refkted  mnil  ttiffhiemt 
wirfsRM  thould  be  produced  m  tupport  of  the  doamemt  at  tie 
appHcant't  title  to  tue. 

In  an  acUon  at  the  iaataaco  of  Hcoiy  Dubrow,  of 
tho  coantyofMunroe^  United  States,  against  MaokintJiih; 
the  pnrsuer  having  (as  alleged)  died,  a  minute  vas  lodged 
for  Heury  V.  Disbrow,  doMgning  himself  also  of  that 
county,  and  Messrs.  Sang  and  Adam,  S.S.C,  his  inan- 
diitorics,  stating  thnt  the  drt-cnacd  was  his  father,  that  he 


was  adminjeteator  «f  his  estate^  and  oraviDg  to  be  &&i 
OS  porsuer. 

With  this  minute  was  produced  a  doeumepfe  ia  tL 
followiug  terms : — 

'*Stattt  of  Michigan,  County  of  Uonroe. 

In  the  matter  of  tht:  estate  of  tleory  DbbroVf 
late  ^littid  county,  droeaaed. 

"To  all  whom  it  may  conoecn,  this  ia  to  «erti%,  tfaatui 
Probate  Cotirt  held  in  and  for  e^d  oounty  of  Uo&iQe,iB&: 
county,  on  the  16th  day  of  August,  in  the  year  IS^  I  Duti 
8.  Bacon,  Judge  of  the  Probate  Court  ni  said  oonz)t|y,  coam&i 
to  Henry  V.  Disbrow  of  said  couDty  full  power  ai^d  antbort 
to  administer,  and  fiiithfuily  diiipofie  ot,  according  to  l«v,>l 
and  siu);ular  tke  pouda,  cliatteu,  rights,  credits  and  tea 
of  bttid  deceased,  which  s^old  at  any  time  coi;ne  t«  tlM  p» 
sestiion  of  Benry  V.  Ditibrow.  aa  admlDlBtnLtvr  as  afonai. 
OB  said  estate,  and  to  ash,  gather,  levy,  recover  and  mst 
all  the  goods,  chattels,  rights,  credtte,  whatBoeverof  «tlfr 
ceaflt^,  which  to  him  while  he  lived,  and  at  the  i^ecf  ii 
death,  did  belong,  &c.  &c. ;  and  I  ftartbcr  certify,  that  ik 
Henry  V.  Dlabrow  acoepted  of,  and  nndeTbouk.  to.execstc 
truats  reposed  in  him  as  such  administiator,  and  qiuti&: 
and  gave  bonds  ptirauaut  to  law,  and  is  now  ftilly  uttSB 
with  all  the  powets  of  administrators  In  like  cas^ 

"  In  testimony  whereof  I  have  hereto  set  my  bsud  d 
the  seat  of  satd  Probate  Court,  at  lf(mro<i.  the  twnrir^'o^ 
of  September,  in  the  year  one  thoasaud  eight  baodiad  i-v 
fifty-two.  Z».  S.  Bacon, 

Judge  cf  Prdnit 

1\)  this  document  was  affixed  a  seal  |mxnAita{ir>» 
the  "seal  of  Probate  Court^  Monroe*  ■  'Hnitwft: 
italics  were  stated  to  bo  io  the  handwriting  of  tf|e  •li^ 
himself. 

Mr.  Mackintosh  ohjcded,  that  this  was  tiot  a  sf 
ciciit  title  to  authorize  the  sistiogof  tliemiinitti^lBTc: 
of  the  deocasttd.  Inter  aHa^  the  dociiflacfbt  prtiht 
was  nut  a  probate  or  letters  of  a^XOisastn^ai^t  V  ^ 
original  document  formuig  the  title,  faot  men^ti^ 
tifieate  that  probate  or  letters  of  admluhthtuiw  b 
been  granted.  There  was  uo  certificate  by  a  Bris 
Consul,  or  other  officer  having  authority,  to  certi^ 
the  paper  waa  what  it  purported  to  be. 

The  Lord  Ordinary  reported  the  o&se  to  tfti%  Conn 
Buchanan  for  minuter — It  wae  objected  that  the  <k> 
meat  produced  was  Bot  a  probate ;  but  it  was  not  f 
duced  88  such.  It  was  a  certificate  of  lett^ofsis 
nistration  having  been  graoted,  which,  accoircUog  to  ^ 
American  Uiw,  wue  the  proper  dooomeBt  for  the  pni?' 
iutended — Bouvier'a  Law  Diiitionaiy, 
[Lord  JvOiet  C^rit.— But  the  dlfSculty  is,  that,  whether  U i>!< 
the  proper  document  or  uut,  we  have  no  evidence  llu'^' 
what  it  purpurte  to  be ;  there  is  no  signature  by  a  BrQ' 
CoUBul,  or  anything  else  tu  Miti>^y  us  on  that  point  V"^ 
in  the  habit  of  admitltug  EugliKh  letters  of  adi|lia1rti>'" 
wttlKMit  any  tiuch  evidence,  ne  doubt ;  but  ibafr  iS  Istaw ' 
are  aucuatuuHxl  to,  aud  atidesMand  tlien-] 

All  that  was  wanted  at  present  was  to  sist^apemci 
part}'  In  a  depending  process.    For  this  a  po^ 
wa?  not  oeoeaaary— -all  that  wae  raqoisite  was  s  ^ 
/rtirie  title.     Additional  evid^oa  wmh}  be 
hereafter;  bnt,  in  the  meantime,  the  ndnaier  bi^i  " 
sisted,  and  the  action  might  proceed. 

LordJutUet-Cierk^lt  is  an  estaUisbed  vQle,  t)H(«bfKi>> 
thing  of  thin  nature  is  to  bo  produced  freu  a  fot^ffi  0^ 
a  notary  public  cannot  be  procured  who  has  a  sor^  ^  *^ 
wide,  or  at  least  European  poslttou,  the  rice-connl,  e"l 
the  mnyor  of  the  town,  ahoulii  certify  the  gtushiiwa 
sufficiency  of  the  diicuuient.   But  wefely  teydsW  11 
of  pf^ver  such  as  this  with  a  rignatnre  and 
w(!  know  nothinj;.  cannot  pofMlly  be  heldcBOflj^i^ 
no  fvldince  that  thfn  party  Is  the  party  he  statan>v 
be,  nur  tliat  this  document  if  what  it  ptn^rts  to  ke> 
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Lord  Wooi — Th.e  only  quertioD  seems  to  be,  whether  the 
praoeM  U  to  stop  or  not  uotU  more  avfdeoce  is  obtatued.  No 
Wm  CM  In  done  hjt  Its  Ndog  (t«lay«)d  for  sudt  ttiiM  m  wUl 
be  «it<6dcnt  to  procure  such  endenoe. 

11»  Lord  dttioary  i»«D*nMieed  as  foDova : — 
**  Having  advised  «ltb  tbe  Lords  of  the  Seooud  IHrUkui  of 

the  Goart,  appoiofai  (he  party  oora^eMingM  puisaet,  hstwUt 

ud  the  3tt  ieili;nui(-day  of  January  next,  to  mako  sod)  pro- 

doctiuQS  as  he  may  be  adrljsed  in  support  of  the  document 

pRxfocwd  as  Ms  fititr  to  parsae.'* 
Lord  Or^narv,  Buthtflrfurd.— BnduuuUB ;  BMig  and 

Ad«ta,'8.aC.  Agoa*.—Al'.  Duff;  Vnmy  and  Fttrrior,  W.S. 

A^ftUf—VSt.  CVA.-tW.G.T.) 

30tA  Noumher  18o2. 
Fan  Divuiojf . 
The  Earl  ot  RoSebbry,  Petitioner. 

KgnaifilJon— EnhOI-  Cbuicb— Patiouage— Stetnte  6  &  7  WUl. 
iV.  c  42—  Eitam U»n  atdhoriied,  under  Uu  Boi^bery  Aet,  qf  <n- 
laad$  /«■-  lAc  pa/nmagg  «/  a  pariih. 

The  petHiooer  is  heir  of  eatail  in  poBsesston  of  the 
estate  of  DalmeDjj  and  of  the  patronage  of  the  parish  of 
DaLnen^,  and  now,  hy  the  annoxation  of  that  parish  to 
tho  puwi  of  Aoldcathie,  he  has  the  alternate  right  of 
pstniaue  of  the  united  parishes  along  with  the  other 
patron  Lord  Hopetoon. 

The  present  petition,  was  pre:itiQtcd  under  &7  Will. 
IV.  e.  42,and  11  &  12  Vict.  c.  36,  for  authority  to  ex- 
Quab  part  of  the  petitioner's  entailed  lands  lying  in  the 
parish  of  DaUneny,  for  lauds  belonging  to  the  Earl 
of  Hopetoun,  aod  also  for  the  alternate  patronage  of 
the  pmi^  of  Aoldcathie,  whereby  the  petitioner  would 
•ognire,  iQ  connection  with  the  family  estates,  the  entire 
jittroooge  of  t|ie  united  parish,  within  which  the  pett- 
tissaefi  mansion-house  of  Dalvieny  is  mtuated — (Kin- 
nooL  16th  July  1840.) 

Tha  Lord  Ordinary  having  reported  the  case,  the 
Ooiot  apfiami  of  the  tranaaetion,  ud  granted  authority 
aa  aaved. 

Lord  OrSnm,  Anderson— Jet,  Duff ;  Unrray  and  Ferritf, 
m  Nowftiber  I8G2. 

8«00>D  DiTVIOM. 

Mabb  Spbot  &  Thomas  Sprot,  Btaspendert,  v. 
William  Morrison,  Bexpondeid. 
Landlord  aod  Tenant — Liquid  and  Illiquid  —  Suspension — 
Compensatioo— J  mfr-tonnnf  it  not  entitled  to  mtUiold paj/ment 
fl/  ii*  r«qf  to  tilt  friixipal  taelcman  ou  the  grwnd  that  the  prin. 
^pofloek  is  mder  rtduOioa. 

The  reqKindent  wu  the  sole  surviving  aod  accepting 
tnstea  of  the  deceased  James  Young,  cualmaster,  and 
prawiivU,  tocksman  of  tho  coal  mines  of  Brcdisholm.  The 
snnepders  yief  sob-lessees  in  the  colliery. 

"Ilda  wns  ft  suspension  of  a  charge  for  £200,  being  a 
qilBter's  i^t  due  at  Whitsunday  last.  The  suspenders 
had  hasD  itt  pppeq^on  during  the  whole  term  charged  for. 

Two  acdaoos  of  redfiution  had  been  successively  in- 
vited in  Agsinsl]  the  principal  tacksman  by  the  late  Mr. 
Mairfaei^  of  firedisholm.  These  actions  were  taken  out 
M  Govfi  wder  arrangements  to  which  tho  suspenders 
weittjMtiM. 

A  fhifd  action  of  reduction  of  the  princqtal  tfok  was 
0^9    depen^nce  at  the  instance  of  Miss  Muirhesd,  the 
pnimol  ]|r«prietor  of  Brcdisholm. 
'  fhe  su8|tenden!  founded  on  the  following  clause  of 


"  The  ^iS'l  Janes  Tuunji  binds  aud  obliges  himself  to  defend 
and  maintain  the  said  James  Mnrnty  ancThis  fureMtida  in  tlia 
peaceaUe  possession  of  tbe  snlgects  hereby  let,  daring  tiie  spsos 
BMesaid,  and  to  warrant  his  posses^o  from  all  facts  and  deeds 
done  or  to  be  done  by  him  in  pi^udica  hereof." 

And  their  plea  was  as  follows. — 

"  Under  the  cUnse  of  wamndice  oontstned  fn  the  sob-lease  by 
the  said  James  Toong,  to  wUdi  the  compliiners  and  Mr.  Mbr- 
ray's  heir-at-biw  Iiave  now  right,  the  chnrfjer,  as  sole  surrtiing 
and  acting  trustee  of  the  4aid  James  Young,  is  liable  (u  the 
complainers  for  all  loss  and  damage  which  have  arisen,  or  may 
arise,  by  the  institution  and  dependence  of  the  fores^d  action 
of  reductiun,  whereby  their  peaceaOle  possession  his  been  hiter- 
rojited  i  and,  in  tho  droumstances  before  set  forth,  th«  com- 
plsineia  are  entitled  to  have  Uie  present  charge  suspended,'  and 
to  retain,  or  at  all  events  to  consign,  Uie  rents  doe,  in  security 
of  such  loss  aod  damage." 

The  respondent  pleaded — 

"  1.  Tiie  charge  being  given  on  a  liquid  obligation  for  tbe 
sub-rent  tn  quMtlon,  the  complaiuers  are  not  entitled  to  sus- 
peusloD,  nor  is  the  cbaigcr  bound  to  a<!oq>t  the  proposed  con- 
sifiQatlon  hi  lien  of  payraent.  %  Nob*  of  the  oomplainers* 
allegatlww  «fe  fdevane  or  saffioient  In  law  to  wananfc  a  nuven- 
siMl  of  the  chaaga.  ThdrreftmncestotheclauMofwamuulioev 
and  Institution  at  tbe  action  of  redob-tion  depending  ogaiiutt 
the  raspendant,  aw  wholly  irrelevant,  seeing  more  aspeciail/ 
that  tbe  iostttoUon  and  dependence  of  that  action  did  not,  and 
could  not,  have  the  eSiect  ot  interrupting  tbe  oompbinerd'  pos- 
session of  the  minerals,  or  prevent  tlwm  from  working  the  same. 
8.  Separatim,  The  oomplainers  haviug  been  in  tall  possesafun 
of  the  subjects  sub-let  to  them,  duting  the  period  torwhieh  tlie 
rent  in  question  became  due  and  exii^ible,  theyaie  not  fotiiled 
to  withhold  the  rent  ftom  the  respondent,  and  be  is  entitiod  to 
have  tbe  note  of  suspension  refun-d  with  expenses." 

The  Lord  Ordinary  passed  the  note  to  try  the  qoeation. 
At  adviring, 

Lord  Jvtikt-€Mt.—l  hdd  tbst  tliere  is  no  claim  so  liquid  as 
adaimofiautdBBby  a  teiunt  to  a laudknd.  Itisoiieof  the 
moat  liquid  etafms  wbich  «nhM  in  thelaw  of  Scotland.  It  tite 
cases  which  have  been  refencd  t».  represent  the  matter  other- 
wise, then  X  cannot  buU  Ibeiu  to  have  been  accurately  refiorted. 
Bat  I  do  not  think  they  have  atty  application. 

This  is  a  case  in  whseh,  Toung  luTing  obtained  a  lease  of  the 
BrediSholm  minerals,  granu  a  siio-lease,  on  which  follows  a  long 
continued  posbe«8ton.  There  iuis  not  been  directed  sgainat  tbe 
snspeuders  (sub-lessees)  any  procoediuft  in  law  challenging  their 
right.  They  admit  that,  in  point  of  fiiet,  they  are  in  we  actual 
possesaion  of  the  sobjecti  uub-iet  to  tliem  ;  but  they  Say  that 
they  an:  not  in  tite  peaceablu  posae^Kiun  of  them. 

u  what  respects  can  they  mainlain  that  tliey  are  not  in  tite 
peaceable  possotioa  of  Uie  subjects?  Wiwt  nas  the  principal 
tacksman  been  called  on  to  do  under  tlie  aub-leasc,  whieli  be  bus 
not  done  I 

He  cannot,  it  is  true,  prevent  an  action  from  being  brought 
against  himselfto  reduce  his  right.  Is  uiiub-teiiant  entitled  to 
say, — *  Z  consider  that  a  very  Si^riotis  ehallenge  of  your  right, 
and  I  am  therefore  entitled  to  wiihltoU  payment  of  tbe  rent  ?* 
How  can  the  snhtenant  be  allowed  to  du  this?  To  the  ex- 
tent of  the  operations  uurreot  at  the  time  lie  takes  his  sab- 
lease,  there  is  nothing  to  prevent  him  from  working  tlie  cu^  to 
the  ftoll  extent.  All  that  is  aaid  is.  that  the  Mesara.  8pro(  are  so 
sensitive  that  tliey  do  not  ulioose  to  extend  their  workings  fur- 
ther, and  therefore  they  stop  short,  aod  tbey  wna't  even  pay 
rent,  though  they  admit  that  there  Is  nothing  to  prevent 
them  from  working  the  coal  to  the  full  extent  that  tbey  might 
always  have  done. 

I  don't  understand  the  relevancy  of  the  observation,  that  a 
large  rent  is  payable  under  this  sub-lease.  It  cannot  be  denied 
that  this  party  was  acting  with  hia  eyes  opes. 

I  do  not  see  any  adequate  ground  In  law  on  which  the  sns- 
puulon  can  be  maintaiued. 

Lord  Ceekbbrn. — I  am  of  the  same  opinion.  I  think  this  case 
is  solved  by  the  simplest  legal  principkt — vis.  that  a  liquid  ob- 
ligation cannot  l>e  compensated  by  one  perfectly  illiquid. 

Lord  Murray  concnrred. 

Lord  Wood.-~\  concur  with  your  Lordslilps.  We  have  here 
a  principal  lease  aod  » snb-leuse,  bo'th  of /vlucli  hinrceadHretl 
for  a  long  period.   It  is  sitld  tb«^i4ke[f«^Aep«l(t)0^lt@uM 
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ttAjrivniiieiu  an  action  of  reduction  hu  b«en 
ifat  the  pithi  [pal  tenant.     Now,  what  can  tba 
_  (i'Tirint  d[i  ?    Hl-  Lan  ouly  dofend  bimEflf  sgaiast  the 
tffilcTi  hud  Itcen  batugbt  a^ioBt  hioi.    He  hns  to  pay 
^udt  ^  liiK  own  Inndlord,  wliite,  by  defeDdlog  hia  action,  h.4  h 
mntnu^Li|ie,hiH  aub'toimnt  in  poflseMiun.   u  then;  any 

t'spOHealont   I  see  none  whatever, 
ifion  tbey  ever  were  in. 

S»mit  to  T^iut. 
Lord  Ordiitary,  Hurray. — AeL  Broun  ;  Thomas  Sprot,  W.S. 
AamL-M.  Mw^lwM ;  WiUiwa  Utdr,  AgtaL-JaH 


HOCBB  or  LOHDB. 

JoHir  Edward  Giuls,  AppeHaid,  v.  Mrs.  Fhahogs 

DldtlNSos  or  iiULBy  liespottdciU. 
PernwiaX  Bar^B«»  Judinna—LU  AUbi—HwilMiiri  »ni  WfTe— 
.  Oirarc*— Domieil*^Fur«i|[B— '</«MHM/«d  Svattrnm  mar- 
■  ■  iwd  an  E»gUMh  Imdjf  i*  Btrluhirt,  mud,  ta  eviuafitcMe  of 
(A«  ladg  kvfiM^  1^  hi*  §»ei»tf  and  jfo»e  to  EmyUatd,  hm 
iHtiitMttd  a  miU  againtt  her,  in  (Ac  Aiiht*  Comrt  ^  CWwfcT- 
hw^,  fur  reMfUutio*  of  eonjugml  riffku.  Tkt  wift,  ut  thjiiiet, 
litdytd,  at  it  it  there  termed,  a  retpeiimve  aluyati^n,  mVer- 
ring  adultery  committed  tty  him  la  Scotland,  and  prayimg  for 
divorce,  or  teparaliom  a  menaa  et  lotn,  the  hiykest  remedy 
affhrded  in  the  eircamtlancet  by  the  Englith  Law  Courti. 
The  proeeedttuft  resulted  ia  the  judymeut  prayed  for  hy  the 
wift-r-MitXA  the  Humttof  Lords,  (Hffinniiig  ibe  judKinent 
ul  liie  Cuvnot  ^tttiiun),  that  though  tlu  procedure  by  the  mife 
might  be  viewed  at  tuOttuntiatty,  if  mot  m  fbrm,  of  the  amlure 
of  a  direct  euit  to  oblaim  tuah  remedy  aa  wat  competent  lit  the 
Knytith  La»  Courtt,  yet  at  the  partite  were  to  be  heid,  aa 
weltjrom  the  etaU  of  ike  record  a»  from  the  principle  of  War- 
remUr  V.  Warrender,  tvbject  to  the  jariedttteon  of  the  Scotch 
Cuartt,  fhe  wae  not  barred  from  intittimy  im  an  action  in  the 
■  Oomrt  of  Seatianfar  thaptirpoio  of  xher*  obUimimg  the  larger 
remedy  of  dioore*  a  vinculo  natriiDOiiii,  for  acta  ^  adaUery 
uUeged  to  be  eommittad  ia  Scotland. 

Seciiu/)r«,  vol.  xxiii.  p.  137, 14th  Dec.  1850,  in  Coxirt 
(if  Session;  and  vol.  xxiii.  p.  435,  in  House  of  Lords. 

In  addition  to  the  previous  reports,  the  following  nor- 
rulive  la  necossary  for  understanding  the  present  report. 

The  defender,  a  Scotchman  bj  birth,  is  the  eldest 
lion  of  the  late  Lieutenant-Colonel  Geila  of  Dumbuok, 
in  (he  county  of  Dumbarton^  and  tncceeded  to  the  es- 
tate on  his  itither'a  death  in  1813. 

The  parsncr  is  an  Eloglishwoman,  and  is  the  only 
child  and  heir  of  the  late  Ohules  Dickinson  of  Farley 
Hill,  in  the  paiiah  of  l%infield-cum-SwalIowfield,  in  the 
(louuty  of  Berks.  , 

'i'he  defender  entered  the  army  in  the  year  18lH, 
and  retnrned  from  India  in  the  course  of  the  year  1837. 
He  then  took  up  his  regidence  in  the  mansioD-houso  of 
Dumbuck. 

In  September  1838,  to  mad«  a  temporary  visit  to 
l-^ngland,  and  married  the  pursuer  there  in  the  coarse 
of  the  follovring  month.  Within  fourteen  days  from 
the  date  uf  the  marriage,  he  returned  with  his  wife  to 
Seotlaadf  whore  thcnr  r^ed,  continuously,  with  the  ex- 
ception of  oooarionaf  absences  in  England,  tUl  Sept.  1845. 

In  the  course  of  that  month,  the  pursuer  left  the  de- 
fcndei's  society,  and  returned  to  Engluid,  where  she 
resided  with  her  own  friends. 

In  October  following,  the  defender  instituted  pro- 
raedings  against  her  in  the  Arches  Court  of  Canter- 
lury,  to  whose  jurisdiction  she  was  then  subject, — the 
»bjc:t  being  to  obtain  rcstltutioD  of  conjugal  right?. 


The  porsaer  appeued  as  a  defimdant  in  that  suit. 
Her  pkMdiogs  cootaioed  what  is  technically  called  a 
"  re^nuve  allegation,"  setting  forth  various  acta  of 
adnltery  and  eruelty  by  her  husband,  in  respect  d 
which  she  prayed  the  Conrt  to  grant  ber  a  'divorce  a 
mensa  et  toro.  She  oltamately  saoeeed^  in  obtadi&ig  s 
decree  to  that  efifect. 

The  acts  of  adultery  and  cruelty  wen  alleged  to 
have  taken  place  in  Scotliutid. 

The  pursuer  then  raised  in  the  Court  of  Session  the 
present  action  of  divorce  a  vinculo  matrinumiif  On  ^ 
ground  of  the  same  acts  of  adultery  as  those  set  ^ntii'b 
the  responsive  allegation  in  ttte  Ocnurt  of  ArcheB. 

I^e  defender  stated,  infer  atia,  the  following  pleas:— 

1.  The  pnryner  being  a  native  of  Xnglaod;  and  tba  maniafR 
between  the  parties  bawintr  beea  oontrauUtd  Mud  »oleiMis>4 
in  BuKland  wlien  she  was  domiciled  there,  according  to  tin 
rites  ot  tbe  Church  of  England  and  the  lam  of  the  coaobT, 
thin  Court  has  no  jurisdiction  to  i-ntertafn  the  prowint  acHun, 
and  no  power  to  dltieolve  the  marriage.  ^.  The  pnimer  bar- 
InfT  instituted  a  suit  afcainat  the  defi^dcr  in  the  Aroti«s  Court 
of  Eutfland,  founded  on  the  acts  of  adnltery  which  are  UbcJIed 
uD  in  the  prwent  BumiQona,  and  having  iu  that  proceM  ulr- 
tained,  in  April  184S,  a  regular  sentence  of  separation  a  menn 
ft  toto,  U  barred  from  maintaining  ttie  prusenC  action  in  Art 
Court  8  The  avermeulH  in  the  summonH  are  vaguo  tu»dun- 
levant,  and  the  chaises  of  adulter}'  are  nut  {.roperly  laid.  4. 
The  alleged  acts  of  adultery  bc-iuK  represented  to  hav**  tabu 
plac-e  in  or  prior  to  Auguiit  1848,  with  purtieswho  a^e  ir  v 
dead,  and  Iiavtnf;  oome  to  the  puraoer's  Itnowledgo,  accbrdii:;; 
to  hvr  own  shewing,  many  years  sfto,  shv  is  barred  Ity  ftrUy 
and  pertiuual  exception  from  iwistinx  in  this  action.  &  Far- 
ther, as  tha  pursuer  became  aware  of  the  allet:ed  acta  qf  adul- 
tery- lil'elltid,  and,  after  Bocfa  knowledge,  whs  recoDcihtA  to  Uk 
defender,  and  continued  tocobabit  with  him  at  bed  aod  biMnl, 
she  is  barred  by  rmittia  injurittrum  from  suing  for  A  divohx 
6.  The  ciiargLti  of  adultery  libelled  on  being  iU>fuHnded  in  poiut 
of  tact,  the  deteudt-r  in  entitled  tu  abaoMtor  from  tU«  wbulv 
coudiMiuns  of  the  summons. 

The  Lord  Ordinary  (Wood),  on  16th  November  1S4V, 
pronounced  the  following  interlocutor; — • 

*'Iu  resjtect  uf  the  previous  Judgments*  uf  the  Court,  rvpcli 
the  hnt  preKminary  defence,  aud  iMerres  the  second  defeni-c 
until  satishictory  evidence  of  the  nature  of  the  prooet»ding#  in 
tht-  Arches  Court  shall  have  been  produced,  and  ai>|H>iijta  \Im 
to  be  done  by  the  [•urties,  or  either  uf  them,  qmvt  primum  :  Kt- 
peld  the  tidrd  preliminary  defence,  except  as  regaida  the  alltr 
galiou  of  adidtery  with  'other  women,*  In  aduMon  to  Jcaa 
M-Fbee  aud  Klicabeth  Campbell,  aud,  of  conseiitof  the  pniMiei, 
a))points  that  part  ol  thu  libel  to  be  delete  :  Repels  ibe  founb 
pre'iiuinury  pKa.  and,  quoad  aiira,  continues  tlie  cause :  Ak 
ill  respwt  the  defender  tntimates  that  lie  is  not  to  moqnicKv 
iu  thiH  iKterlucntur,  duds  bim  liable  iu  expenses ;  allow*  an 

VOBlit,"  ttC. 

The  lilrst  Division  of  the  Cotart  hntng  Adbera^  the 

cause  returned  to  the  Lord  Ordinary,  whai  parties  were 
heard  on  the  appellant's  remaining  pleaa,  partteniarly  od 
the  second,  in  r^ard  to  the  pro<^<^iinffS  in  the  Js^igUsh 
Consistory  Court,  which,  he  contended,  lurred  the  respou- 
dent  from  maintaining  her  action  in  the  Couii  of  baaiioti. 

The  parties  being  at  varianoe  in  regard  to  the  nature 
and  effect  of  these  proceedings,  the  Lord  Ordifiaiy  erB^red 
a  case  to  be  prepared  for  the  opinion  of  Elngliah  60utiJwl — 
(bee  case  and  opinions,  vol,  xxiii.  p.  l3ti) ;  and  j^usc 
having  been  obtuned,  as  well  aa  eztraeta  from  ihe-'pnr 
ccedings  in  the  Ardies  Conrt,  his  Lordship,  on 
July  1850,  pronounced  the  following  interIcK6di«r:-!-; 

"Repels  the  second  preliminary  deience;  and>lA  i/igpefi 
the  lifth  defenee,  so  far  as  preliminary,  require*,  fnl^^tfffhie- 
Bvives  the  same  hoc  ttata,  aud  decerns:  Aa4in.JlAV,,fM|tf 

«  "    ^  j^y^^,,.  in<rt^fj^^f|j  Y^jg^" 
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th«  4«feDder  not  acquiescing  In  the  i^d  aecood  preUmbiuy 
«lef«iDic«  beiDg  reuellvd  aa  afoiesud,  finds  bim  liable  io  expeD< 
s«.'tt,  and  remits  tlie  accoant  thereof,  when  lodged,  to  the  auditor 
to  tax  atid  report ;  and  in  tlie  oppoidte  event,  of  the  defender's 
ML-qtiieBcing,  appointK  the  cause  to  be  enrolled,  that  it  tnaj  be 
jttii  ia  Bhapefiw  betog  &tther  proceeded  with." 

Tfede  Xiord  OnMnary  aooompanied  his  interlooator  with 
«  note,  oontainii^  the  eroaods  od  which  his  oimuon  was 
TUBted-— {See  «upra,  vol.  xxiii.  p.  138.) 

The  appellant  then  presuited  a  reclaiming  note  to  the 
Virai  £)liri«ioa  of  the  Court,  when  their  I^rdahips,  on 
14«h  Dee.  1860,  («ee  mpm,  vol.  xxiii.  p.  139,  &c.),  by 
-a  ni^orUy,  aflrmed  the  jud^uent  of  the  Lord  Ordinary. 

Therea^erthe  appoUit^t  premited  the  present  appeal, 
pnjiiiig  that  the  above  judgments  might  be  reversed, 
Tha  roopQiiJenty  on  the  other  hand,  presented  a  peti- 
ttoa  to  have  tlte  appeal  (of  the  husband)  diamuwed  as 
incompetent  i  but  the  Honse  of  Lords,  after  hearing  one 
counsel  of  a  side,  on  8i.h  May  1851,  dismissed  the  re- 
Mftondent's  petition,  zeaerving  the  costs  until  the  hearing 
of  the  appeal  iteelf— (See  vol.  zziii,  p.  435.) 

"Hie  appeal  now  came  on  for  decision.  The  grounds 
w  whicl^  in  his  appeal  case,  the  appellant  sought  to 
have  the  interioouton  of  the  Court  of  Session  reversed, 
>«er»  IM  feUom : — 1.  Beoanse  the  jnc^ents  wore  in- 
comi<etent]y  pronounced  without  uiy  record  having 
l>een,  made  and  closed  in  terms  of  the  statute. 
2.  .vBeeatiiae  the  respondent  having  obtained  a  decree  of 
divorce  a  merua  et  toro  in  En^uid  on  the  same  alleged 
&<In]terics  m  were  made  the  foundation  of  the  summons 
in  the  present  case,  was  barred  from  maintaining  the 
preHBot  aolion.  3.  Because,  under  all  the  circumstances 
tttfr  Oaort  of  SeesioQ  ought  to  have  sustained  the  ap- 
pullantV  dccohd  defence,  and  assoilzied  him  from  the 
'  conclusions  of  the  summons  ;  or,  at  least,  the  Court 
lougbt  to  have  dismissed  the  action. 

The  respondent,  who  maiutaioed  that  the  appeal  could 
only  be  held  to  embrace  the  interlocutor  of  Lord  Wood 
of  ^Oth  July  1850,  and  that  of  the  Court  following  on 
it,  Supported  them  on  the  following  grounds  : — 1.  The 
judgments  were  well  founded  in  so  iu'  as  they  repelled 
the  plea  of  the  appellant  to  the  effect  that  the  respon- 
dent was  barred  from  maintaining  the  present  action, — 
seeing  that  ^e  had  neither  done  nor  consented  to  any 
act  capable  in  law  of  inferring  that  result.  2.  That 
they  were  also  well  founded  in  so  far  as  they  reserved  the 
plea  of  the  apjpellant  resting  on  an  alleged  remisno  injvr- 
rtarum, — ^inasmuch  as  the  plea  was  not  prejudicial,  but  was 
OM  wldeh  ovght  to  be  remitted  to  probation  only  io  the 
•eveait  ^  the  adulterous  acts  which  constitute  the  action, 
hdng  cither  .pnored  tx  A^nitted. 

'^ethd  Q.O.  and  AMmon  Q.O.  for  appellant—  ■ 
1.  The  record  was  not  cloMd.  The  Court  below  dealt  with 
4Mi  ai  a  dilatory  d«fenoe,  which  oould  be  disposed  of  witlioui 
the  rentfd  bmof  made  up.  but  this  House  decided  ;,OetU  r.  Ct^iv 
1  Usuq.  36)  that  this  was  a  peremptory  defence,  therefore  the 
Judicature  Actapplie*.  ond  it  is  imperative — Doig  v.  Fenton, 
9  K  D.  853 ;  feelKs  Diet.  "Hecord,"  824.  2.  As  to  the  main 
4|Ae«ti0n  Mra,  Gvilg,  in  plending  cruelly  and  adultery  to  the 
suit  fbr  reetitntiiin,  and  praying  for  a  decree  a  mmta  tt  ton, 
thereby  became,  to  all  tnteuu  and  parpoaea,  the  plaintiff  or 
Hcton^  much  as  if  she  bad  herself  cnminenced  tlie  suit.  It 
was  nke  commencing  a  cross  action.  Poruwrly  It  was  the  prac- 
tice hi  the  EoclcBiasticat  Court  fbr  tlie  irife  to  commence  a  cross 
imit.'thoogh  titat  practice  has  ceased,  and  she  now  brings  in  a 
reipdnBiffi  ullegalion,  tlie  effect  of  which,  however,  is  precisely 
the  same— Best  v.  Utst,  I  Addams,  41 1.  The  cnut ptebandi  be- 
aMMH  tbenby  Bhitted  upon  her,  and  accOTdiugly  it  was  slie  who  | 


lei  proof  cf  the  aeti  of  adolterj  In  this  cats;  IVbeo,  therefore* 
a  decree  a  maus  st  lore  was  prmounoed,  it  was  at  her  instaooe, 
and  bung  at  her  instanoe,  it  became  a  fet,^tNfic(tfal)arring  further 
redress.  All  the  circumstances  had  been  made  once  the 
subject  of  complaint — the  judicial  mind  had  acted  on  them, 
and  they  could  not  therefore  again  be  agiuted  in  a  court  jus- 
tio!.  Suf^oae  the  Judge  of  the  English  Court  had  decreed  an 
absolvitor  to  the  bus  baud,  could  the  wife  have  thereafter  gqne 
to  Scotland  to  renew  her  suit  r  If  she  ooidd  not,  tiien  the  Court 
of  Session,  in  flut,  had  no  Juiiidietion  to  oitertidn  this  action 
at  all. 

[Lord  Chaaedlor. — We  must  assume  the  Coatt  had  jurtsdlodon, 
lor  you  have  not  appealed  against  the  interlocutor  repelling  t!he 
plea  to  the  jurisdiction.  Of  course,  if  ttiat  interlocutor  were 
wrong,  there  would  be  an  end  of  this  question  ;  bat  we  must 
now  assume  the  juritdietlon  of  the  Court  below,  and  you  must 
argue  on  that  basis.] 

Then  would  jwr  Lordships  allow  us  to  amend  our  appeal,  so 
that  we  may  (^en  up  that  question  t  It  would  be  DKm  satia- 

factory. 

[JTr.  Jfanopf^.— We  otject  to  tMi  appUcalton. 

[/rfmf  TVitro.— I  don't  thlak  it  Is  neoessafy !  besides,  it  wottld  be 

somewhat  Irregular  to  allow  the  amendment   The  queatioo,  as 

I  Understand  it,  ia  simi^y  this  assuming  the  Court  below  had 

power  to  dissolve  the  marriage,  ia  what  b  hare  aUeged  a  good 

ilefenue?   This  Is  quite  distinct  from  the  question,  whether,  In 

fact,  the  Court  below  properly  aswuned  jorisdictioa. 

[Urd  ChanctUor^l  think  the  Honse  wUl  feel  great  difBoolty  la 

granting  tlie  application  to  aiDndfiar  Warrendn's  osis  a 

solemn  deddon  of  this  Tbusa  aeema  prima  faeU  to  hate  coo< 

dusively  aettied  the  mattorj 

The  second  plea  to  fiust  involves  the  question,  whether  this 
was  a  Scotch  or  an  English  contract  <^  marriage.  In  order, 
therefore,  to  shew  that  the  Bn^ish  Court  bad  jurisdiction,  we 
want  to  shew  tluit  this  was  an  English  oontract  eoUrely,  and 
could  not  be  diasolved  in  Scotland — Lolly  «.  Sogden,  Buss,  and 
Br.  237;  M'Canhy s^DeCaix, SOL andFbi.  &6B;  fieaatoyn. 
Beazl«y,sHagg.639.  Kow  that  point  Is  involved  In  ilie  seoond 
plea.  ^.  ,      .,  .  * 

[/•ord  ClumceBor^We  cannot  allow  any  amendment  at  present 
The  better  plan  will  be  fbr  yof  to  proceed  oa  the  aasumptioa 
tliat  the  Court  below  liad  jurisdiction,  and  if  the  House  finds 
afterwards  that  the  justice  of  the  case  Teqoires  that  point  to 
he  re*(^eued,  then  perhaps  the  amendment  may  be  allowed.] 

Then  we  say  that  the  rule  of  universal  law  is  clear,  that  where 
a  court  of  justice  has  once  adjudicated  upon  a  dispute,  that 
dispute  cannot  be  again  entertained  where  the  parties  are  the 
same,  the  drcnmatanoes  are  the  sam^  the  sahiect-malter  of 
complaint  is  tiie  same,  and  of  die  same  extent,  and  where  tha 
right  is  the  same. — Yinn.  Com.  in  Just.  IV.  13,§6.  AUthecon- 
ditions  mentioned  in  Vinnlus  concur  in  tiiis  case.  The  objection, 
that  the  English  Court  does  not  give  the  same  extent  of  redress, 
is  clearly  uofbunded ;  for  if  a  plaintiff  convene  las  adversary  ia 
the  court  of  one  eonntiy,  by  the  policy  of  which  a  certain 
measure  of  redress,  it  matters  not  how  small,  is  awarded,  tiie 
moment  this  election  is  made,  the  eausajMtoidIi  is  absorbed,  and 
the  result  is  a  res  jwtieeta.  Thas,  if  a  dispate  arises  in  England 
on  a  contract,  which  Is  of  such  a  nature  tliat  a  Court  of  Equity 
will  enforce  specific  performance,  can  a  plaintiff  first  apply  to 
a  Court  of  Equity  to  compel  specific  peTfannaiice,  and  Uien!^ 
after  go  to  a  court  of  law,  and  there  recover  damages  for  a  brrach 
of  the  same  contract?  Or  let  us  suppose  the  hasband  bad 
commenced  an  sction  of  adherence  In  ScotUw),  and  the  same 
result  had  fblLowed  as  in  this  case,  would  the  deeiee  in  that 
case  not  be  a  bar  to  a  ftature  actitm  fbr  a  div<noe  a  vbmdo  f 
Again,  take  the  case  of  a  breach  of  contract.  In  England,  ilw 
damages  are  estimated  as  the  value  of  the  article  at  the  timtj 
of  the  breach ;  hut,  in  Scotland,  as  the  increased  value  which 
the  article  might  have  fetched  if  the  oontract  had  not  been 
broken — Dnnlop  v.  Higglns,  6  Bell's  App.  C.  197.  Could  the 
plaintifil  hi  snidi  a  case,  first  sue  In  England,  and  then  go  to 
Scotiand  and  repeat  his  action,  to  order  to  get  the  hirger  re- 
dress? It  is  a  common  case  In  Scotland,  wlien  a  person  has 
been  tried  for  an  assault,  that  he  cannot  be  thereafter  tried  fbr 
murder  when  the  wounded  person  dies,  because  the  ^edufaeti 
are  the  same.  So  here  the  identical  acts  of  adultery  on  wluuti 
the  decree  in  England  was  (bunded,  became  again  the  subject 
ot  litigation  hi  Scotland.  Thi{i)i|f{i9^f5|i4L^^@^4S  ^ 
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iiiMei^-rtB%.tberetm^«DlMin  l«»-'-r-En>l(r.  4.  a.  4}  Storj'# 
OwuHiub  <iMt  4kL>  I«.  ttm.  Jwlge*  Muv^  wjiS  tbirt  if 
wife  ii>A .ton  ■aMMir  in  f(ugUii<l>  tliw  «4«u  would  hi(VQ  bieev 
djg^Tam  ■  -aaA  thef  Kat  ihvip  iIh^^uh  oh  tht)  vivVt  ttut  tba 
wt«d  fltoiully  m  the  defonsive.  TliM  ia  qwita  up  erroneoii* 
vtw.  SM  whcthtc  tlM  WM  M  «fitvf  or  qow  it  U  amougb  fur 
«M  to.  Sin  that  ihA  ■ui4e«(ra>«tL?r  of  oiwtipiiMDb  1^  tlreadji 
>wtt  iiii|iiiiwl  af  lMiik«ua(t«i0iu  Court,  wad  tbi  Te^raas  U  w- 
kftwted.  TIm  .iHm»  jftasw  courw  vwUd  bitv«  botn.  inaw^d 
«f 'pMimt  fiMt «  dnorw  •  mmm  «•  «bft  Aid,  t9  bfv?  simply  c]e< 
frnd*!d  the  suit,  ud  tiamaifinoed  iminedUtety  her  actiou  of 
di«wo>  i»  Sontlvid.  iq  w^uch  ^reat  th«  fbrpier  Buit  nii^^lit 
ima  btn  aujQd  tUi  Uelatt^  w»8  disposed  of.  This 
it  dntii^oisUiwe  frpm  Wwrrwid^f  o.  WArreader^  2  S.  and 
M'l--  LU,  ll7Ui  4.UK4I9(  «Wr4,  ▼al^l«9  riii.  psffu  56), 

ftir.WAnMndvr.vM  A-doniviM^  Sujuijnan  by  choice  arid  ac- 
tnd  teuieneei  here  GuiU  was  a  yuaan  Scotanuu,  who  hnd 

-  vetariG^hOMO  W  ^Viciloj  foe  lU"  uoo«tructive  domiciliu'n  ori- 
ijiitu  can  MaruuVy  he  caUeq  each.  Besides,  the  devn-e  in  Eng- 
land  had  the  ef^t  ot  Mrering  the  duinieile  of  tlie  wile,  and 
giving  her  one  of  Iter  own.  Slie  tlierefore  went  to  Scotland 
Bi  one  Iwriw  ao  Bf^iab  domkite.   ThU  eaae  comtv  nearer 

'  Tbnf  cv  LiRdUjr,  1  Ltur,  l  ifl ;  and  Lords  Ehloa  and  RL>de«UI« 
•maglf  •diMq^provdd  of  Scotch  Court*  oiitacutioinit  aueh  au 
aolioBf  M  tbfa.  Bat  tha  ooaa  which  entiraly  wttlea  the  preoent 
ia  AHiaon  «.  Oatlege,  1  D.  B.  M.  tOS5.  wiiere  aH  the  Judges  ex* 
prewljr  heMi  that  ■  decsee*  auMa  tt  ton  previously  ebtaiiied 
in  England,  waa  a  bar  (o  ao  avtion  of  divorce  a  ntteuls  in  Scot- 
land. 1%  tbeffeiwv,  |h«(  vu»  k  l4w».tlb»  praim  judgmaab  of 
the  OtaM  bflkiv  ia  wroic. 

J}r.  Addattu  and  Moncmff  for  reiSpop^eD^t — 
I.  It  is  said  Uie  laaoid.  waa  qo(  olonfd;  but  th^  finsw«c  is,  that 
tbia  is  not  a judgaB4nt«n  the  mwiW  &4th  paFiies  l^realu>i  ihia 
in  ttwOuiin  btdow  wa  diktory  drfattcc.  and  it  would  upJtet  thu 
leng  satabliabed  practioe  ia  SottUaqd  if  ii>  to  be  held,  tbiit 
In  ft  plea  of  ihiakin40w  record  wuatbaciascA-  lu  Wairender's 
«a«B,  the      tQ  jniiBdiGtlio  ww  miae^  m  it  w4b  here, 

and  ia  naity  siQiUst  cases  the  wme  opmvm  M  fuilowcd— Uaw- 
kf ns  t).  Wedderbura.  4  D.  &  M.  9S4 ;  Ony  v.  FolhiU,  9  D.  U.  U. 
1146.  Mveorer,  the  appeUtnt  waa  entitled  to  waive  this 
right  as  to  closing  the  rec6rd,  and  he  did  so.  Bat,  at  all  tventa, 
We  hold  that  tliis  is  no  plea  inabar  at  ^\\.  2.  As  to  the  lonin 
^■eatioa  i—Ska  ai^eUaot  was  in  all  reapwta  a  domiuited  Scois- 
man.  Scotland  waa  the  donahdle  of  the  marriage,  and  the  par- 
flei  Intended  tu  settle  in  SooUand  immediately  after.  This  was 
tbenfiisu  deaily  a  Scotch  mamagei  and  the  Couft  of  Session 
had  jnrisdictian  to  dissolfe  the  maixiiig^'Warrender's  case, 
atyvn.  Thiriaa  mndtJtniiigeroaaetlwDWaireBdar'aftof  there 
the  BMadwme  oS  the  hnshaad  was  oocasiuiMl,  while  here  ft  waa 
«oniteaens.  Than,  wlm  the  hHfeaod  sued  Itis  wife  for  resUtu- 
•ioB  of  ooqingitl  Slghli  In  EagUiid,iha  acted  atriuUy  on  theds- 
lansive.  She  conkl  not  deattaa  liw  jurisdiutioa:  and  it  wwi  ab- 
jwd  to  anppoae  die  ooold  aak  fi>r  a  diaqiiiaal  at  tlie  ivit.  Aod 
Avea  if  she  had  dooe  aa^  the  Court  w<iuld  nevertfidea  haw 
graoted  a  diruice  the  nioateat  adultvry  waa  proved. 
\Tiord  VhitteeUtr. — Do  yon  meaa  to  say,  wliether  ahe  prayed  for 
a  divorce  or  net,  provided  ^e  had  pleaded  adnUevy,  the  Court 

Tea.  Ttiere  »re  nupb<?rlej*H  taist-s  wliere  the  wife  would  gtediy 
havv  taken  a  dlapluaJ'  if  d»  ci>iild  liftv«  pnt  it,  bet  the  Oourt 
would  mttb^^ftk.  There  li  In  Ikn  noanchthingasaaentenee 
^fctiapiMid  of  inilt  tbrmtNuiii]!),  when  the  wife  pleads  adul- 
tery. Th6  C6tiTt  has  a  wcEI-t'ijiiiiiliil  repugnance  lo  allowing 
^  lliiB  of  tMH&^<  there  no  Case  OB  record  whicli 
KAi  pveo^  done. 

[LoFd  CfMfiaUtT.—HuX  t\in  oii'mmn  (if  the  counsel  on  whidi  the 
(,iiijrL  i  f  Si.^.^ii.i]  actL'd,  ia  '.■initntrv  yuurs.  They  say,  "  Per- 
hit)j9  Liiu  ivir^- nii^lii  ilvfuutl  i!b(2Buit  without prayiugfordivoroe." 
Hov,  ibc  Court  below,  treAting  this  as  fordsn  uw,  took  the 
tui4aJ  cijiMni;:^  ^d  coi^aulted  opunavl,  and  acted  on  die  rosnlt. 
¥^  «*9^ft^(^SP.lr|*irW  i  sitting  aa  a  Scotch 

qtS^V^i  nvflP^I^  tu  to  MKCTit  the  opinion  aa  it  a  tanda.] 
Va.kHV'raw  a(  tfai^  bar  all  (Ibc  orrt^inal  procmiipga  in  a  case 
1itiWP*<'^-»  iHiifit'OOUurrGdi  k  it  jtot  rt:pi»rtetl  on  that  point. 
Aiid  why?  UL-irauBc  t)iL'  CLiiut  ^^nnild  nm  )){luw  it  cvt;n  to  be 
;ii^i;ur-l.  Tliv  Cuirt  alvtsij  p  ^ m'' ts  u  diTutuv  when  ndiiltery  is 
jfEUVfid,  It,  w^t'^j^wr  il^  hiMitl  nivrejb't  as  WA:«  shewn  inn  re- 
^MfclWfW  WWyift  (MwiUlVC'^nnillj .  :  Notts  on  Eccl. 


C-  444.  In  iact.  a  suit  coneludlng  for  a  dcc^  a  ssMsa  is  not  a 
matri<;ii6iiliil  stdt  at  alt — It  does  not  affect  the  retaiion  of  mar- 
riage—it merely  suspundd,  uue  I  he  dutiui  iocidenial  to  mar* 
riage — viz-  Iho  duty  of  cuhahitation.  Tlie  respotideuc  hne, 
therctVtre,  being  shut  up  to  pleail  aa  she  did,  and  to  act»pt  a  de- 
cree, tiow  is  she  bajre<l  from  asking  in  Scotland  tlie  larger  re- 
dress she  is  entitled  to  f  In  AliisoD  v.  Catley,  the  ^niamuaoees 
were  Mo  eteh  opposite.  The  with  had  nerer  haen  hiiStio(bMd ; 
iMiF  the  busbaod  eiMier,  enuept  feplblty  daja.  UlataUtUvde- 
cree  in  Enghibd  seveced  tltedmnViUe  of  Urs.  GMIs-;  b|x.t)ma  can 
make  nui  difference,  fur  she  was  still  entitled  to  srek  th^  (Msn- 
dcr'8  tbrum,  which  was  in  Scotland.  We  say,  therefore,  that 
this  is  a  bad  plea,  because— 1.  wliat  wa*oMaiaed'fcn>^ghiod  was 
not  obtained  at  our  primary  ioatanaa  ;  9.  tlie  rt»aAf  ta  Mmg. 
land  wM  not  the  aaOie  as  that  aoughi  tor  to  Scotland.  IlH%if 
a  person  prpsecutea  for  an  aaaanlt  In  Scotlwul,  be  may  at  the 
snnie  time  commence  an  action  ofdanmgMflw  tlie  same  injuries 
which  formed  the  subject  oT  the  pnsecutloni  So,  it  one  pfaads 
oeinpensation  in  an  action,  and  afleswards  hrloga  aa  aetttm  for 
the  anuMiDt  ao  pleaded,  tite  Ihmier  deuisiun  ia  no.rsi  j'wHeatM  ia 
the  aubseqaeat  action.  But  what  is  sM^  neamEtbe  poiul  is 
this,  that  iV  the  appellant  had  hen  Imnigbt  his  action  of  ad- 
herence flnt  in  Scotfamd,  and  the  retpendem  had  Ht  ap  aslul. 
^ery,  ahe  would  not  afterwacds  be  hamaft'l^cHia  Wngioff  sa  aelion 
of  diviirae.  It  ia  competent  tor  a  nuvried  pavtjr  Id  apply,  in  the 
first  instance,  eidier  for  a  decree  a  netua  tt  ton,  or  a  viiioiio  f-or, 
liaving  ain-ady  gdt  the  former,  to  apply  fur  the  latter,  tbtMigh 
no  fieri)  crime  has  been  cmncnltted  :  At  leaat  tberw  id  no'  exse 
HgalKattbU  d'wtrine— Bell's  Pr.  §  latOf  Dabe  of  Oerdaa  p. 
Xhiubess,  M'  G90B;  Seton  v.  Seton,  Feq^  Cuiu.  IL  4^  Imtlj 
V.  Nairn,  4  Br.  Supp.  8S2 ;  Lethuii  v.  Vrovan,  it  ti.  ii.'  850. 
The  true  criterion  U,  whether,  in  the  secuud  aation.  the  plaintiff 
was  in  a  paxitinn  to  sue  fiir  the  asme  remedy  as  in  the  f^jraer. 

Bithd  repKed — 
I .  It  is  Imperaiive  to  close  the  record  before  a  peremptory  de- 
feoeu  can  be  dispoaed  at 

[Lorti  OkaattU^A — Yuu  did  not  seqoirc  ttie  eecatd  loiMcIuaed.] 
Mo;  beeansc  the  other  aUe  and  Uw  Ouurt  beioM  inwited.  on 
treating  tliis  aa  a  dilatory  defeoQet  but  tai*  JlnMadacidvd  it 
WHS  peremptcy.  Iti  Warr^do^aca^-t*,  ttierc  waaarpecwl  >t|{ms 
ntent  between  the  parties  to  bold  certain  fads  §4  admitteiC  "o  u 
to  ennUe  tlie  O  mrtto  deal  witli  tlie  plea  vathoBierits,—<fieK(^ 
shewing,  thnt  without  that  apeciBl  caaa  being  wgrcod  ap,  the 
record  niu^t  have  been  regularly  chned-  Mow,  we  are  ttdd  this 
in  a  Scotch  marriage,  aud  that  the  respoodK^t  ^otad  enttrw/  on 
tlie  deftsnalve  in  England  ;  but  botli  these  tticta  are  cuntrawted 
in  our  defeiieea,  and  Itenee  the  importiinoe  uf  having  a  record 
made  op,  fur  at  pseeent  v«  are  at  iasae  ou  the  I'midanwUal.iiButs. 
[Lord  Chant$Bar. — I  don't  see  that  you  diapnte  aa  ta  fact* ;  it 
IB  rather  aa  to  pojpta  of  law  arisiug  out  of  those  &ota.] 

We  ooniendi  then,  M>»t  the  yn)^ieo|-nutter  baa  Ifeen  abcady 
Radicated  upQu. 

Uard  Tnm. — Suppose  a  cffio  vrbcre  Uie  of  Scptlttid  allowed 
fntereatto  be  recovered,  and  the  lav  of  England  aUuwed  ntMie: 
If  the  plaintiff  first  brouglit  Ida  action  in  EagUnd,  ooidd  be 
thereafter  unmmeuoe  an  action  in  Scotland  la  order  to  get  tlie 
iutuKSt  i  Would  be  be  barred  from  sniiw  in  Scu.UaiMi  t} 
Oertaiidy  be  would,  simply  because  liec^tfse  toa^ait  tu^i^afLf 
tlie  remedy,  i-udi  us  it  was,  of  tlie  firsi  cuurf,  tie  iool^  that 
remedy  fur  better  aud  for  worse,  and  he  must  abide  by  it ;  and 
we  say  thesan.e  aa  to  the  wife's  rvowdy  in  Eogtauti  hi  tliivcaae. 
It  is  mid  that  «  depieee  maao  ^tora  ip  beut^u^  ia  fip  b^r 
toadevieea  vineuL.  Thh  we  deuo',  unless  tome  anVsequei-t 
crin>e  haa  been  cuaimitied. 

Lord  CKanedior.'—Wy  Lords,  this  is  the  case  of  a  marriage  by 
a  person  who  was  a  Scotchman,  doniiciled  in  Suotlaad,  witli  an 
English  lady  of  landed  property  in  tliis  country.  The  parties 
"went  to  live  in  Scotland.  I  thinl;,  if  it  were  now  material  to  go 
into  that  question,  there  would  be  no  difficulty  in  estaUttahiog 
that  the  domicile  was  originally,  on  the  part  the  hp^btbd,  in 
Scotland,  and  that  it  remains  a  Scotch  domicile.  Tlie  tesideoce 
was,  in  fact,  in  Scotland ;  the  visits  were  to  England. 

The  result  of  the  proceetliii^s  shews,  that  afler  a centideTable 
time,  »i)d  ufter  several  ciiililreii  were  born  of  the  nwriiage,  a 
separation  hi  iact  took  place  between  the  httsbaod  and  the 
wtte.  The  wifia  separated  herself  from  her  husbands  Aaettle- 
mci't  had  been  made.  I  think  he  had  no  propertjr.ai-lbat  time 
in  his  pth-SL-sslon,  but  "[5|^-if^l^^Aii¥'0''©^lS^*"" 
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•can!  upon  the  SaoMdl  ntalei  Ah-  the  hiij,  and  tbe  busband 
-bad  XtSOO  B-ytBT  noared  to  him  oo  her  Enftliih  pnipurty, 
which  cooMMd  of  an  estate  of  b«t«een  £3000  and  £4000  a-yecir. 

Ttas'  busband,  in  ooneequence  of  4lie  vir«  iiepari-.ting  herself 
>fr«n-hlai.  ffuUtnted  prooeBdiiigs  io.  the  Arcltes  Court  iii  £ag- 
kndt  pnTiBg  for  a  rertitatioB  of  oonjugal  riehta.  Id  answer 
iDttascdenMui^  tbe  wife  fet  up  a  oase  of  adultery  and  cruelty* 
Mka'Mitfbt  «diwoewa»lB8titDted  in  Uie  Court  io  Scotland. 
1  Brirt  ftaj  ymt  Lordablpe  throughout  this  case  to  bear  in 
mioif  fhat-TO  an  bow  MttAog  a*  Id  a  Sootcli  Court,  aad  that 
■cmbomd  todecldeaooocdingtoSwtvh  Uw;  andnltbough, 
taMMM  puts  tt  the  «ase,  it  may  appear  that  a  real  coofiict 
«aaU  ttiat'between  that  law  and  (he  law  of  England,  yet  we 
Mbere  bonttd  to  disiegard  the  English  Uw,  and  to  adhere  to 
ihsVrcf  Sootlasd. 
■  Uj  hardat  U  appeon  that  tbe  uatore  of  the  defeuce  in  Eng. 
M  moft  liare  been  tlMt  whliA  tliia  lady  set  up  tu  the  suit  for 
lbs  MxiifaitioD  of  cHgw^  tights.  She  had  not  a  variety  of 
deAaaes,  but  a  tingle  deAriice,  atid  that  wan  the  case  of  adultery. 
1  Deed  DOt  go  late  the  allegations  of  cruelly,  and  the  other 
matteM.  Itie  ooBtoquenee  of  the  adultery  being  proved  would 
of-ooawe  be,  thai  tlte  husband  would  not  aauceed  in  his  suit. 
Bat  it  ippeata  deariy  enough  ft>oai  the  case  of  Best  v.  Best, 
Mpff,  titat  fotmerly  a  cross  suit  was  necessary  by  the  wUe,  if 
sl»B  desired  her  defence  to  be  followed  up  a  decree  in  her 
owo  faronr,  dlroroing  the  busband  and  herself  a  tnetua  et  loro. 
That  form,  bowerer,  has  long  slooe  been  deemed  unnecessary, 
and  Ttry  pnparly  so.  A  wifii  may  frame  her  defeiioe  generally, 
<aad  may  net  upon  her  defence  alone,,  without  praying  for  a 
divorce  a  auotaa  H  Uro.  If  she  did  not  pray  for  it  ia  Iter  de- 
ImOe,  she  aight  pt^  for  It  at  the  hearing,  and  that  would  be 
vqnily  igOiA  Tbe  reault  i%  that  there  hi  ne  caae,  I  believ^  to 
be  (Uind,  In  OThich  a  wlte  has  rested  simply  upon  her  defboce, 
and  h^  not  coupled  that  defence  with  a  pnfyer  for  a  diTorce 
fnrni  bed  and  b<»ard. 

I^ow,  if  your  Lordships  will  consider  fCfr  a  incinnent,  you  will 
lee  that  It  could  not'  in  tbe  nature  of  ttilnga  be  otfaerwiie.  We 
srenowapeiridng'afinattenofaiAstHiQei  and  uotoffonn.  If 
iht  hMbaiid-  Institufwl  a  auH  aganM  thb  wife  fiv  the  reetltntlcm 
Hfcanjogal  rights,  What  meat  be  her  dcftnoey  she  living  tben, 
of  emtse,  seiiarate  fh>oi  bhn,  otherwise  there  cuuld  be  no  reason 
le  (nititute  such  a  tall  f  Her  defence  mast  be,  that,  in  coose- 
qoence  of  his  urhniaal  cooduot,  (arid  it  is  only  that  particular 
uunduet  that  will  enable  her  to  do  mt),  tint  ought  to  be  absolved 
framherobUgUiooitotlTewltii  Un,««lthat  bed  and  board 
rtneld  be  unMrate  between  Utem.  If  she  were  to  rest  simply 
upue  tiie  defensive,  and  tben  tbe  husband's  process  were  dis- 
uiiffied,  tbe  vlgbt  would  remain  In  the  husband,  although  the 
remedy  might  be  imperfect  j  but  she  would  have  no  decree 
absolving  her  from  het  liability  as  a  wife  to  coiisurt  with  her 
hnibaud,  and  give  hira  all  the  privil^^  and  rights  of  a  bus- 
baud.  It  is  of  necessity,  therefore,  that  the  defence  upon  this 
gntund  should  be  coupled  wltii  thai  whUA  so  naturally  and 
necessarily  follows  from  It.  r'lt.  the  right  to  continue  in  that 
^tnation  in  which  she  is  found  at  the  moment  that  the  pro- 
ceeOiaf^  were  instituted,  llviug  as  a  wife  apart  from  her  bus- 
baod,  and  insisting  upon  her  right  to  continue  to  do  so.  If  you 
hmk  at  the  rights  of  a  husband,  and  the  way  In  which  they  may 
he  exbidsed,  «Bd  suppose  there  were  to  be  ne  decree  of  divurce, 
you  wM  obiperve  how  dcfebeeleH  the  woman  must  be ;  and 
llieiefun  tt  appears  to  roe  to  be  a  necessary  portion  itf  the  de- 
feficp,  that  she  sliould  have  the  relief  of  a  seotence  of  divoice. 
fhe  qoeetfon  rpmainB  lo-be  ounstilered,  what  the  consequence 
of  having'  that  relief  That  is  a  t«»(allT  di&rent  question. 
But  J  muBt  liere,  before  I  proceed  tiuther,  draw  your  Lvnishipa' 
attmtbiu  hi  the  nature  of  tbe  caae,  as  r^unis  ttie  jarisdlcUon 
uf  the  Courts  In  Scotland.  Tbe  jurisdictioa  of  the  Cuuru  in 
'^xrifand  basbei-D  awsumed  to  il'st,  iedet>eudently  of  any  general 
"n-asMihig,  u(K)n  tin  fact,  that  this  lady  was  a  Scotch  spouse. 
•**  ts  eqiMlly  an  English  wife.  The  marriage  is  btilb  an 
Knftliiili  atid  a  Huoteh  marriage.  As  the  husbaud  was  a  domi- 
*iM  Huvicbeian  when  be  married,  there  fji  no  doubt  tttal,  by 
the  QMrrlage^  tbe  wife's  domicile  tullowed  that  of  ber  husband, 
*"d  she  bcoiine  tlieniluto  a  Scotch  spouse.  There  is  su  qucs* 
l^'nuboetthai. 

-  Itr  ts  said  that  tbe  divorce  here  got-  rid  of  tiie  husband's  do- 
">(ul«  But  Bupporiog  timt  to  he  so — upon  which  I  would 
ftth*  Hot  give  any  oiiiiiton— yet  that  would  not  create  any 
<KtSMlty  hi  this .  dase  as  to  llM  jurisdiction  of  Uie  Scotch 
vujfts ;  because,  supixwing  in  other  respects  the  proceedings 
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wUcb  the  wHb  inetitnted  there  to  ba  rigfak  ftonrAng  to  tbe 
hiw  of  Scotlaad,  tbe  husbaud  being  donMled  hi  Bootland,  and 
being  a  Scotchman,  the  crime  itsrif  hartnp  been  aaaisaitted  in 
Scotland,  there  can  be  no  qoMthm  tliat  t)ie  lady  was  entitled, 
as  br  as  jurisdiction  goes,  to  take  hvr  remedy  agalnat  tlie  hus- 
band ; — no  question  could  be  rmieed  upon  that  pohM.;  Aa  &ir, 
therefore,  as  depends  npon  the  rimple  question  of  joiisdictian, 
I  think  tbe  case  is  free  from  all  possibiK^  <tf  doubt.  What 
the  effect  of  the  proceedii^  Is,  ia  another  questisa. 

Against  this  proceeding,  instituted  by  the  irife  fos-u  ^voraa 
a  vinculo  matrinwnii,  the  husband  pleuded  several  Bleaa.  He 
pleaded,  first  ot  all,  want  of  jurisdiction.  The  horn  Ovdiuary 
repelled  that  defence  as  far  beck  as  Nov.  1S49,' and  that' interk> 
cntor  Was  affirmed  by  the  First  Division  of  the  Ooort  in  Dec. 
1849;  and  there  appesrs  to  have  been  no  appeal  from  that 
.  Icterlocutor.  Kow,  It  was  said  at  your  Lordsnlps^  bar,  aa  I 
understand,  that  not-ippeallng  against  that  interiocutor  was 
an  oversight,  and  that  tlie  great  foundaUonof  tbeaippelbwic's 
argument  must  rest  upon  the  fact  of  tbe  want  of  jurischction, 
and  that  it  was  open  to  your  Lordrtirps,  and  that  you  would 
think  it  riglit  to  allow  tbe  appellant  to  appeal  from  ihat-  inter- 
locutor ;  and  I  Ventured  to  state,  on  the  part  of  your  Lordships, 
tiiat  if  it  Were  found  that  it  was  a  slip,  aod  It  was  matsrial, 
probably  your  Iiordahii»  might  be  induced,  if  a  sttuag  ease 
Were  tnsde  oat,  to  give  the  appeHant  that  liberty.  But,  my 
Lords,  It  is  quite  clear  that  tbe  parties  wa«  perfectly  wdl  ad- 
vised in  not  apiiealing  l^rom  that  interlocutor.  The  poiul  wus 
so  cleariy  settled,  beyond  the  possibility  of  doubt,  in  Warreii- 
der's  case,  in  this  House,  that  it  would  have  been  hopeless  to 
hate  attempted  to  esuUish  the  point,  which  was  oveirttWd  by 
that  interldontor.  And  therefore  it  was  not  aa  account  of  any 
slip,  but  evidently  on  mature  advice  and  ooodderatioo,  that  tlie 
ai^ieltant  did  not  appeal  from  that  interloootof. 

Sir  George  Warrender'e  oase,  wtiioh  was  decided  in  thia 
nduse,  was  the  ease  of  a  ♦Scotchman  who  had  married  iMia  an 
English  lady,  but  whose  domicile  was  brid  to  have  remained  in 
ScMland  under  dieumstaneas  inflaitely  more  difficult  than  any 
to  be  fbttnd  in  lUs  oase ;  todead,  then  la  no  dlffieolty  vbatevd: 
In  this  Caae.  Sir  George  Wamoder  hod  been  a  Lord  at  tlie 
Admiralty,  andliadforyeanieudedin  Eof^d,  aodlliere  were 
circumstances  which  rendered  tbe  domicile  open  to  considKrable 
question.  During  tlie  absence  of  his  wife  abroad,  adultery  was 
committed  by  her  abroad;  and  he  sued  in  the  Courts  in  Scot- 
land to  have  a  divorce.  That  divtwee  he  obt^ned,  aud  tiiis 
Honse  established  the  divwce  so  obtained. 

JOr.  .Iti&mf.— Ih^yoorLoTdshif^pardon.  Thedivereewas 
not  obtained.  The  suit  proceeded  in  Scotland,  but  felled.  Sir 
George  Wanender  did  net  obtain  bU  divorce. 

Lord  CfiartceUor.~~I%  Is  not  very  usual  to  interrupt  their  Lord- 
ships, but  I  am  quite  open  to  correction;  but  it  is  utterly  im- 
material  whether  the  divorce  was  actually  obtained  or  not — 
that  Is  not  the  pohit  for  which  I  r^  to  tbe  ease.  Tlie  point 
Is,  whether  tbe  snlt  waa  property  maiatalDable  or  not.  It  waa 
a  question  of  jnrisdictioa,  and  not  a  quesUim  with  respect  to  the 
divorce  afterwards;  because  it  came  to  this  Uous^  aal  aas  per- 
fectly aware,  before  the  case  was  disposed  of  finally.  X  was  not 
-interrupting  myself  witii  tbe  noasideratien,  whether  the  suit  had 
succeeded  or  not  It  is  perfectly  dear  from  the  decision  in  this 
Uotise,  that  if  tbe  facts  had  heeu  proved,  and  if  the  divorce  had 
been  obtained,  which  would  have  depemtecE  npou  anbsf^u^t 
proscediiigs,  that  divorce  would  htivt;  bwu  mointatnud  Ly  this 
Ifoose.  In  aliort)  the  daciiiian  ut'  this  HuUsa  in  Warrendef's 
case  was  this, — that  that  beiiik!  lin-  iJi:irr1i(j.'e  a.  Hcfitchasaa, 
though  in  England,  to  au  £«^li°ii^'i^"ii<iii.  tin"  kl  uiukilt'  n^main- 
iiig.  the  fact  of  tbo  adultery  living  couimitiLHl  abruad  wu  tulS- 
cieiit  ground  to  give  to  thcOiiHitt  l^iSe(Uland,t|MtJ|Hf^ 
decreeing  a  divorce.  That  waa  the  pomt  deddeil  ;\  aaownUhpr 
or  iiut  a  divorce  was  actually'  obtsLii^  upon  the  'fects  pTuvci), 
is  wltully  immaterial. 

Now,  my  Lords,  Uie  result  of  that  case  cleariy  proves  tliat  it 
was  nut  iitteuded  to  appeal  against  tliis  Interiucotor,  and  yet 
in  ixjint  of  fact,  both  in  the  argument  at  your  Lordships'  bar, 
and  in  the  printed  papers,  jroB  will  find  that  they  still  rest  their 
ca«o  upon  tlic  want  of  jorisdiotioti.  And  Mr.  Bethel,  who 
argued  this  case  for  tbe  appdiant,  fairiy  stated,  that  it  was 
exceedingly  dlfflcnlt  to  nuuntain  his  aryvmeiit  wttlioot  con- 
stantly referring  to  tbe  question  of  juilsdictiaii, — aad  nlying 
uixm  want  of  jurisdiction  in  this  case. 

Now,  my  Lords,  there  is  this  very  material  diffnvtwe  to  be 
considered  between  the  law  ?fi|i^9|Kt^|ynQBI@>@^t!@bind. 
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hj  Jii9  latr  of  ScotlKDilf  yoo  msy  obtaio  »  deoree  for  wpanrte 
uiaiilteDaDcei  or  a  decree  for  separation,  according  a«  draum- 
aUnc«8  may  be  prored, — tliat  ia,  ia  e&ct  yoo  nay  obuiu  a 
ilivurue  a  inetus  €t  toro.  Or  you  may  also  obuia  iu  ScoUand, 
Uum  tbe  Courts  there,  what  you  cannot  obtain  hwe — that  is, 
you  may  obtUn  a  divorce  s  vimUo  nuUrimwU.  Here  yoa  can 
•du  no  such  thing,  {t  is  necessary,  by  out  la«r,  to  resort  to  par- 
liament in  order  to  ubuiiti  Uiat  latter  reljef.  And  Uere  that 
very  relief  cannot  be  obtMioed,  speakiog  generally  (there  may 
lie  ex(Xptions  tu  tlivi unless  tbe  husbaud  has  obtained  a  divwce 
(I  menaa  €t  toro  in  tlie  Kuoleaidstical  Court  befuie  he  comes  to 
ihU  Houie  for  that  Teliat.  Xlie  first  step*  therefore,  so  far  fnrai 
heing  Inconaifteat  with  this  claim  tu  liavo  tin  knot  untied,  tba 
lirdt  itepin  loosening  the  knift  isoonsideicd  to  assist  this  Huum 
in  ftbsulatwly  untyMiji  it.  Wlmt  in  done  by  p»riiainent  it  uon- 
sidered  to  bu  in  aid  and  furtheraiioe  of  that  relief  which  hat. 
bten  obtained  in  t)ie  Court  below.  In  tbe  Courts  in  Suotland, ' 
no  BiUili  remvdy  is  to  be  hail;  and  no  snob  reowdy  is  itecbssary, 
beuiuK  the  Cuurti  thtire  c;iti,  eittier  as  4  nucuud  step  or  as  a 
first  step,  altogether  diatnlTe  the  marriage*  My  Lords,  there 
is  one  other  distinctum  to  whtoh  I  mutt  uall  ^oui  Lordnbips' 
nttentiuD, — which  is,  that  in  Euglaad,  Bpe»kmg  generally,  a 
woman  vaniKii  obtiiiu  a  divor(;e,  but  a  man  can.  Ln  Scuttaod, 
tbe  woman's  righta  and  the  inaa's  riglits  are  eqtiaL  The  womaa 
«an  midntain  the  same  action  in  iiuotliuid,  and  ftrail  herself  of 
the  same  process  for  relief  against  tbe  husband,  at  her  husband 
could  Riaiiitnin  against  her. 

Keeping  these  ditiloctiims  in  view,  I  tliink  .yoor  Lordships 
wilt  be  able,  withoat  difficulty,  to  Hpprebeud  what  the  point  vf 
law  is  in  this  case,  Tiic  puiut  aaw  tiufvre  your  Lurdaliipa  de- 
jtends  upon  the  second  plea— (reads  it.)  Now,  in  my  riew,  in 
the  first  pUce,  I  should  dsy  this  plea  is  founded  upon  a  fklse 
Allegation.  I  do  nut  admit  that  the  pursuer  in  this  case  did 
iostitnte  a  suit  against  ilie  dofemler  in  the  Aruhe*  Court  in 
Eni^and.  The  busbaad  inttitiued  a  suit.  Ttie  wife  took  a 
defence  which,  by  tbe  forms  of  the  Cuuvt,  amonmed  ton  counter 
proceM  no  doubt ;  and  m  she  bad  to  prore  Iwjr  caic — for  of 
coarse  tlie  had  t<i  prove  the  defence  she  set  up-^he  becaow  an 
actor  beyond  all  question.  But  that  does  not  jastjiy  (tw-state- 
meat  in  this  plert,  tbntshe  instituted  &  suitagaiast  the  defender. 
She  instituted  no  suit.  She  entered  a  defem^-e  whidi,  by  the 
rules  of  tlie  Court,  also  enabled  Iter — and  of  which  she  arailwl 
herself-- to  raise  a  counter  demand.  Tliat  i>»  not  only  to  sus- 
tain her  defence  as  against  his  immediate  demand,  but  to  sus- 
tain her  defeac'e  for  all  time  to  come,  till  tb«^  are  te»>nciled. 
Tlie  husband  says — '  Kestore  to  me  coi  jogal  riithts.'  Tbe  wi£3 
says — '  I  haire  a  perfect  defence,  but  it  will  not  do  for  me  to 
rest  upon  that  defeni»  just  for  this  huur,  and  fur  tbe  husband 
to  come  again,'  (ai  may  possibly  be  the  cate,  upon  which  I 
gire  no  opinion),  he  nut  heing  estopped  from  alt  tlie  ri^ta 
whicli  be  would  possess  fts  her  hustiaud.  She  says — '  I  mean 
as  liar  as  I  can  to  defend  myself.  And  how  am  I  to  defend  my> 
self?  Not  simply  by  disuosing  of  your  immediate  demand  tor 
rt-stitutiou  uf  conjugal  tighiB,  hot  by  the  Court  stating  now, 
in  tbe  way  in  wldch  my  defence  has  raised  the  question,  that 
you  are  not  to  have  those  rights  restored  to  you  at  any  tntura 
time,  unleM  we  become  reconciled.'  "niat  ia  a  perfect  defence. 
Why  it  shquld  not  be  a  goud  dtifonc«  I  cannot  see.  It  it  ad- 
ntiCCiMl  iCbsibly  enc)li(;h  as  a  delVnce.  It  it  a  perfect  deteocei^ 
Tf]^  tba  lady  is  an  actor.  To  he  ture  she  it.  Suppose, 
iu  WV^nonal  att^f^k,  itne  man  suik^t  another:  The  man  who 
^nt  struck,  kn^H.'ka  tiR' oilik-r  down:  Ko  doubt  be  is  an 
RoC^i  but  ia  nut  tliat  accii^h  a.  di^ftiiice  f  Why  did  be  knock 
iha  4QtQr  nm  dawq'^---^'QE^  became  he  had  been  asaaulted. 
It  irks  Ln  defence ;  and,  th^efcrre,  to  soy  that  siich  a  man  is  an 
ncCor,  ia  Myiiig  noibin^  but  that  it  [4  necWsary  toliis  defence 
Ibat  he  shDulid  aabinno  the  part  of  an  aggressor ;  but  it  is 
■iniiily  a  durciitx',  fur  lj<:  dii!  aut  hvii'iii  the  attack.  Nobody  can 
■ay  Lhat  ii  u-ic^  iIr'  ^K'^iiiLiiiiL.'  oi  tin'  attack,  any  more  than  you 
can  say  Imre,  iu  nipr  uppreliousiDn,  iliat  this  was  the  institution 
«r  a  ftijit  b;^  the  wife,  U  is  iitHctl|y  and  timplj  a  dafraoe  with 
tbe  allegation  which  enables  her  to  obtain  the  remedy  she 
HUglit,  and  it  cannot  be  uonsidcred,  I  think,  at  tbe  inttUotion 
«f  ft  aulfc  Tbe  ■ppellunt,  in  his  cuse,  takes  care  in  another  pas- 
aage  to  n?pr»-«>iitii  it  t.^  if  tin-  witc  were  the  peraonwho  had 
KPWiiivK'.'yi  th'if  j)ri<<'u>."liE>^,  ivJjii:li  etie  certainly  was  not. 

ftly  Lonlri,  there  u  aimtlitx  luaaoa  why  the  wife  should  be 
ailnwed  to  Cike  lliAt  defence  wlucll  ii^  that  she  gita  aper- 
MMwnt^^ayj^  lefk  wiUwut 


My  Lnrdt,  the  objection,  whiohia  token  partly  in  the  ptee^ 
ings,  and  partly  at  your  LordtMpa'  bar,  assumes  this  shape  :— 
In'iependently  of  the  qoeslion,  whidi  I  ahall  pteseotly  consider 
more  at  Urice,  namely,  the  effect  of  this  divorce  a  mensa  «r  fottf, 
it  is  objected  upon  tbe  pleadings,  and  also  in  argument  at  yon^ 
I«urdslii|ja'  bar,  that  if  there  liad  been  bo  proeeeding  by  tiM 
wife,  as  tliey  cull  it,  in  the  Arches  Court  in  tMs  ceoncry,  mSI 
slie  could  not  have  aued  tn  Scotland  as  the  law  ataads  tfiere. 
Now,  as  I  understand  tliat  point — which  was  partly  argued,- 
though  not  so  much  at  large  as  it  is  stated  in  tl>e  pipers— it 
depends  upon  two  or  three  authorities.  One  of  thein  is  tite 
case  of  M'Carthy  v.  De  Caix*  which  wai  befiore  Lunl  lirooglnta 
in  tbe  Court  of  Chancery,  in  whkih  I  wot  nansel ;  end  tlie 
otliorcaseis  JjoIIy  t>.  Sngden,  which  woa-alsoin  this  country,  la 
M'Carthy  v,  De  Caix,  the  qoeation  arose  between  tbe  ntpreeenta- 
tiT«e  after  the  death  of  the  wifo,  ■npvn  the  right  uy  certain  pro- 
perty which  had  twlonged  to  her,  and  that  involved  the  qtiestioo, 
whether  the  marriage  liad  or  had  not  been  properly  diH»<»lved  by 
tliv  authorities  in  Lteomarit.  Ihot  depended  npon  this  :  The 
husband  waa  a  domimled  I>ane--ht  anrrtari'an  BogHah  htdy^ 
they  went  to  Denmark,  and  the  tuitband  tliere  obtained  an  ab- 
solute  divorce  Uisst^Ting  the  raarringe;  «nd  upon certirtn' letters 
which  had  been  written,  the  ^eestiun  arose,  whether  he  h^  or 
had  not  waived  tlie  right  which,  as  husbandr,  he  might  have  had 
to  a  uertalo  portion  of  ttie  wife's  property.  I  stand  that  I  was 
c<tunsel  iu  tbecaaeonly  for  this  reason— 4nd  I  think  my  recol- 
leution  euaUas  me  to  aiy  thut  (lie  question  of  the  eBeet  of  tbe 
divutce  wot  not  argaed  in  that  caoe,  and  X  eee  no  Irsce  of  it  iu 
the  report ;  on  the  contrary,  the  inference  is  the  other  waj ; 
and  my  strung  impression  is,  tliat  that  pwint  was  not  argoed  hi 
tJiat  case  ;  but  the  Lord  Cluncelfor  took  up  tbe  point,  end'ttpon- 
Lolly's  case  he  lieU,  tiiat  an  Eolith  marriage  ooatdBot  be  dis- 
solved bjr  a  Danitb  Oomrt— Chat  onr  law  oenld  not  reci^ixe 
tnuh  a  dittolu^. 

How  Lolly's  cote  vaa  of  tbia  aatnre  i—Am  Befthth  mm  and 
an  £ngliab  woman  ware  aaanied  in  Ei^snd.  TliAman  mairrM 
twiue  in  England,  the  first  wife  bring  atim  lie  wa»  tried  tor 
bigamy.  His  eaonse  was,  that  tlia  fltfl  wife  had  oommttted 
adultery  in)£ngUnd,  ondthathehsriotMained  «  divupce  in  Sl-ai- 
Und.  All  the  Judgaa  w«ae  of  opinion  tliat  tbe  marrfo^  was* 
not  UittuWed  by  the  law  of  Bii^ad.  II*  woe  convicted  1/ 
bigamy,  sentenoed,  and  pnnielted  by  iavneonmeht  for  a  vety 
oovideroble  period,  and  sAerwaids  pankawd.  That  has  beet 
considered,  do  doubt,  a  aolamn  daoiMon  by  the  Jodgee  of  Eng- 
land upon  the  efiintof  sacb  a  divaree.  But,  ta  the  flrst  plaor, 
it  does  nut  touch  this  case,  baoaaae  that  was  a  case  of  Kitftirit 
subjects  with  an  Engliah  domicile,  tbe  crime  being  commAted 
in  Kngland,  wttti  a  residence  of  above  fiwty  days  by  tlie  hi|»- 
band  in  Scotland.  It  was  an  undefended  oaase  on  the  part  of 
the  wife,  I  believe ;  but  whether  thaS  snu  ee  or  not,  the  wlwie 
ohject  there  really  waa  to  evade  the  law  of  England,  and  I 
think  that  is  proved  pretty  eleoriy  by  thU-fiut,  tttat  the  hus- 
band seems  to  have  married  again  in  Engtand,  as  I  collect  from 
the  dates,  almost  immediaiely  after  the  disaolntion  of  the  mar- 
riage in  Scotland. 

Muw,  taking  that  to  be  iOi  I  am  Dot  haieto  adviae  yoor  Lord- 
ships  to  dispute  that  law,  nor  to  enter  into  H  f  bvt  what  does 
ithudto?   It  ieadt  to  tiiat  which  we  know  does  estat,  namely, 
an  actual  conflict  between  tbe  laws  of  Soatlaod  and  En^ 
land.   That  ia  very  muuii  to  be  deprecated  ;  iMt  there  Is  el 
moment  an  actual  conflict  of  laws  between  the  two  oenmtfcS' 
What  then  1    We  have,  my  Lords,  no  power  by  the  ctAssticil- ' 
tion,  silting  here  to  deckle  in  a  Scotch  case^  agolnettha  hw 
of  Scotland,  niamly  beeanse  tbew  is  anonftct  wMi  ttw  kw  «f 
Enghwd.  Scotland  has  a  right  to  her  laws,  and  to  have  Otm 
administered  acoordi^g  to  the  law  of  Sootlond,  just  aeiffilA^ ' 
as  England  would  claim  to  have  her  righta  esuUMied  aemrfl- 
ing  to  the  law  of  England.   Bat  does  that  conflict  aSeol  n6m 
of  this  sort,  where  yon  are  sitting  as  fa  a  Scotch  Cottff,  md 
have  to  decide  what  it  tbe  Scotch  law  t   i  wiU  ihmr  tnyoor 
Lord^piwbatwat  the  opinion  of  tbe  noUa  and  leamed'Mid 
whodeohled  tbe  eaaa  of  M'Carthy    De  Cafx,  and  ntevAad* 
much  upon  Lolly's  oat*,  when  tbe  tame  a^pment  vaspresKS 
upon  him  in  Wartender's  case.   It  could  not  be  nmre  presssA 
than  it  wan  there.   Uis  own  o[rinion  was  conetaafly  itfcrtet 
to,  and  preased  upon  him,  and  it  was  said — bow  cob  yea  detids 
in  favour  of  the  juritdietfaMi  in  Sootlond  after  the  opilflMi  yod  ' 
have  axpnsaed,  lhat  an  English  marriage  could  iMt  blf  dN^ 
solved  iaDenawrk,  and  alter  taying  tltatyoa  tlieiigktl)iUf%  ^ 
case  codld  be  tuppotted.  q ■"^'^^'^{^-i^yiQlff'f^*''''' 
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learnsd  Lord  ukMca  with  tlUB  ofaiervAtion     "  I  think  thiit  this 
judguwnt  dges  um  bceak  ia  on'  LoUy't  cue.   This  is  «  iI«oi- 
a&on  in  rafemnee  to  the  law  of  'Seodrad,  a  judgment  foodded 
00  wM(dK  we  oow,  us  a  OoDrt  of  Appeal,  cod  firm.   hMyti  case 
reira  to  tlie  kw  of  Bdnlaad.  The  note  of  what  I  Mid  in  Chan- 
oery  in  U'Cutby  v.  De  Chx,  itad  fnm  the  printed  caw  by  my 
noWe  aod  Ununed  frietid,  may  er  may  not  be  correct   I  did  nor 
oamot  (hit  nolet  nor  did  I  know  of  it  aotil  I  ttw  it  in  these 
papers.   Whatever  opinion  I  may  haTO  entmaineil  of  Lolly's 
vmae  in  th^  Court  of  Chancery,  or  privately,  cannot  affect  my 
judici^  opinioa  in  this  Hoom,  aitting  as  a  member  of  a  Court 
of  Appeal  on  a  caae  from  -Scetlsnd."   WhsteTer  opialun  my 
uoble  and  learned  friend  may  have  enteruined  aa  to  the  law 
eatabUflbed  by  those  caees,  he  was  clearly  of  opinion,  in  which 
I  eatiiely  ooncar  wiili  hlnit  that  it  ooald  not  be  made  the  ^nnd 
of  an  obgeotioo,  sitting  in  ap^al,  as  we  are  oow,  upOK  cases  from 
ScoUaod. 

Z  shall  therefore  dismiss'  those  oases  altogether  from  my  con- 
aidcratiua,  and  I  shiiU  aswuM,  aa  I  am  emitted  to  do,  that  tlie 
jurisdiction  ia  this  oase  was  f^Seet,  end  that  the  only  qaeetioD 
ie-^bss  the  wife  lest  her  right  ,  to  go  to  tiie  Courts  or  Seotland 
for  further  relief  in  oonteqnenee  of  the  relief  which  she  has 
obtained  ia  the  C»uru  of  this  ooMtry  t 

Uy  Lords,  thti  princip^  oase  whiuh  was  relied  upon  In  sop- 
piiri  of  that  dootrine,  (indeed  it  is,  i  may  say,  the  only  case), 
was  UM'  case  of  AlUson  «^  Oatley.  «upra.   That  was  a  case  in 
which  m  manisge  was  coatraetedin  Bngland  between  two  parties 
who  were  Baglish  by  birth  and  domicile.   Tne  hosband  going 
to  Scotland,  as  is  usual  in  these  cases,  and  reaiding  there  up- 
wards of  forty  days,  oommenees  an  aotion  of  dimrce  in  SuiitlRnd, 
alleging  his  mfe  to  hare  committed  acts  of  adultery  in  &ng< 
laad.   Site  was  net  present,  but  siie  was  serred  at  his  residence 
or  domicile,  j^>be4Dg  with  blm.  The  Couta  at  that  time  were 
▼ery  much  embarrassed  upon  the  question  as  to  hregular  mar- 
riages ia  Scotlaad,  which,  it  was  supposed,  woald  have  led  to  a 
ceaflict.  l>etwaen  the  laws  of  tliat  ooantry  and  the  laws  of  this 
country.   Wo  are  perfectly  agreed,  1  think,  la  Bogland,  to  ad- 
mit the  validly  of  what  nay  1>e  eaUed  irregular  marriages,  if 
tliayare  pn^ly  oopatitMiedBsaniagss  by^the  lawof  Sootload, — 
aUti9ngb,«wtti|il]S  it  la  impaasible'tS'SfaMC  em's  eyes  to  tfa*^ 
fact,  that  they  are  marriages  which  areeriebratad  there  fbr  the 
purpuee  of  evading  the  law  of  Ei^laad.  This  country,  howerer, 
hius  admitted  that  those  are  legal  marriagea.   The  question  of 
tlie  dissotutioa  of  a  marriage  is  altogether  a  diftereot  quwtiun, 
and  to  (lut  I  must  cull  your  Lordships'  attention.   In  the 
eoune  of  die  diaoussion  in  this  andefended  case,  it  appeared 
ttmt  the  hoabaiid  had  a  ptnoeeding  pendiag  In  the  Cowlsiotj 
Court  io  £iiglaod.  and  that  be  had  obtdned,  pending  tiie  pro- 
ceedingi  in  Scotland,  a  diroroe  a  smrmi  «1  toro  here.   It  did 
not  appear  wtwo  it  was  that  he  oommenoed  those  proceedings. 
Ttic  judges  saw  tlie  great  difficulty  which  arose,  as  sppears 
from  the  Judges'  opinions  in  tlte  esse  before  your  Lordsiiipn, 
kuowiiig,as  they  cMild  not  bat  know,  that  itwasscasein  which 
it  WAS  intended  to  erade  the  law  of  Eaglaad,  ^t  being  the  case 
of  Biigliah  BubjecU  domiciled  in  Enf^and — the  alleged  adultery 
i>eluK  committed  in  En^nd — die  hasband  going  to  reside  a 
short  time  in  Scotlaad  for  the  mere  purpose  of  girlng  him  a 
right,  ia  respect  of  domicile,  to  ooramenc<;  proceedings  there. 
Ttte  wile  not  appeariog,  the  Court,  of  course,  saw  tlut  it  was  a 
mem  attempt  do  make  am  <tf  Uie  Scotti^  jurfadiction  iu  order 
to  evade  the  lav  of  Baglaitd,  to  which  the  parties  were  Balyeet. 
Now,.  UfOB  (bo  faint  to  irtiidi  I  have  jnat  oalled  your  Lord* 
ahip^  attention,  the  Judges  make  this  obserratioo, — **  But  we 
rest  our  apiiiiua  chiefly  on  the  mors  oomprehensire  and  clearer 
ground,  tliat  the  pursuer  having  idready  olitained  all  the  repa- 
ralioa  which  the  wisdom  of  the  law  of  his  own  coontiy  has 
thought  due  and  saffloicnt  for  the  wrong  he  has  suflered,  cannot 
afivwards  insist  for  any  additional  reparation  from  the  law  of 
anotbu  country,  tlMugh  ha  may  have  qaalified  himself,  by  fbrty 
dura'  reMdenoBt  toaae  in  its  Court*.   The  sentence  be  has  ob- 
taiaed  in  the  CcMishMry  Court  of  England  is  truly  a  sentence 
of  divorce,  upoa  proof  of  adultery.   This,  we  obserre,  is  the 
mune  it  ivceires  ia  the  books  of  tliat  law,  as  well  as  of  the  canon 
law.  TliDUgh  it  is  not^dUtorfitaa  a  naofb  matiimam,  \u  proper 
durader  and  dsBominaUon  is  tUoortiim  a  neasa  at  ton.  It  Is 
atill  a  dlmme,  and  the  onty  divitrca  known  to  (hat  law  onder 
irhkih  both  parties  hare  always  lived — ander  which  their  mar- 
riag»  was  oootracted — and  in  the  terriuiry  of  which  tlie  mar- 
riage TOW.  is  Mid  to  have  bam  hrDken.*  Mew,  my  Lords,  I 
cwi,4Milf      1  ealiitly'OQnmr  in  that  view.  I  tfaiuk  it  Is  nul 


onH"  «1ppsl,  but  a  wh  ileMHf^ 

which  It  is  so  desiniUe  to  pn.  ...   . 

Bogland,  by  whtcli  the  part1»iMeh^l>ibEld,>nj'1HeD-|jli^- 
surt,  in  order  to  obtain  relief  »Meh  tbelafr  of  t^Is'bi&Dtiy  iltQ^ 
not  give,  and  cannot  give,  to  rfbtdgn  ioBAtry,  VMjbh'SeStf^li^'l 
is  for  this  purpose,  in  evaston  oftfilat  itlfeof  H*,  |it)^l|««^9r^f 
which  the  parties  take  here  ai  far  as  ttktf  Cta  ohUtm  Ytl' 

Bat,  my  Lords,  you  will  Und  that  BTf  Lohl  FUllBrlah  th1fi¥» 
that  the  same  rule  applies  t&  the  wflfe.  Adtin^iflilf 'hu 
says,  **  1  should  think,  that  if  a  wtffe,  whetherg^h^l^  (li»nlt;tieil 
in  Scotland  or  not,  does,  durinic  a  t^ilil^^ce' 4f  the  inarritKl  par- 
ties in  England,  resort  to  thi?  Kridtn^  Criurt>i  f'tr  rpilreds  on  ihu 
score  of  adultery,  and  obtains  i^hnt  reiln  n^^  vo^iUl  im  barrel!, 
according  to  the  principle'»if  tVw  cjiyp  of  AlJiiwn  v.  Ctttlcy,  fr  ioi 
raining  a  new  action,  on  iSm'  Rraiiiiils,  la  rhe  Ci>iirta  ol" 
SeotUnd."  How  fbr  the  Cotiru  of  Scoclatid  may  hold  tlmt, 
looking  to  theirownjurisActloflrlwilt  doi  visnture  to'i&y  ^  t»^i 
it  so  ftr  harmonizes  with  I3int  i^m,  nttd  m  it  ta  ^'^otiirb^irj 
before  your  Lordships,  I  cemtnly  shall  uot  i-ntur  any' fsTtm^ 
into  the  dlscDssion  of  that  qttMtloa. 

The  Lord  Ordinary  enters  Into  the  qncstton  In  a  very  elabo- 
rate ptiper — (readspnrtB  of  Lord  Ordinary's  note.)  I  think,  my 
Liuvlfl,  that  riiose  opinions  go  very  fxr  to  remove  any  danger 
wMch  might  be  aipprehended  from  tin  abnse  by  any  party,  ir 
such  should  be  attempted,  of  a  resort  to  the  jarisdiction  of  the 
Courts  in  Seotland. 

The  Lord  President  expresses  the  opinion,  tliat  tlie  lady  might 
have  gnne  into  a  Court  in  Scotland  even  if  the  suit  had  emled 
adversely  to  her  fn  England.  He  says, — Had  decree  been 
given  against  her  in  that  suit,  could  It  have  deprived  her  of  her 
right  to  soe  here  fbr  a  total  divnrre  f  lapprehend  not."  Ni>w 
that  fs  going,  of  course,  a  great  deal  ferthvr  than  your  Lordships 
are  called  apon  to  go.  In  order  to  sustain  the  decision  of  the 
Conrt  bdow  In  this  case. 

My  Lords,  it  was  said  by  Lord  Pnll^on,  upon  whme  opi- 
nina  this  appeal  very  much  rests,  that  the  wife  was  an  English 
woman.  He  says, — **  She  would  at  once  have  declined  tlie 
jaritdfcHott,  or,  at  all  events,  haveinstantly  rnised  her  ai;tlon  iu 
thia  country;  and  pleaded  that  action  In  deft^pce  against  the 
EngHah  MHt  I  «ia  ftr  from  s^ing  (hat  that  objection  would 
have  been  soocesstbl."  Now,  my  Loids,  I  apprehend  It  dearly 
would  sot  have  been  snccessfdi.  Tne  Coart  In  this  country 
never  would  have  stopped  its  own  proceeding  becanse  proceed- 
ings had  been  raised  in  a  fbreign  country  by  an  adverse  party. 
The  proceedings  in  the  Ecclesiastical  Court  here,  never  would 
have  been  stopped  simply  because  the  defendant  had  attempted 
to  evade  tti  jnriBdtction,  and  had  hail  recourse  to  another  coun- 
try. But  it  was  said  In  argument  at  yunr  Lordships'  bar,  fol- 
lowing that  up  in  a  gfreat  measure,  tliat  she  should  have  gone  to 
Scotland,  as  I  took  It,  concurrently  with  the  suit  here,  and  then 
the  suit  here  would  have  been  suspended.  That  is  in  effect  the 
same  thing,  though  no  authority  is  cited  for  that.  Such  a  pr<i- 
ceeding  as  that  would  at  once  have  prodnoed  a  real  conflict. 
The  Ooarta  of  tlw  two  eoontries  would  he  in  opposldon  to  each 
other,  bat  I  do  not  apprehend  that  the  Courts  of  this  conntry 
would  have  stopped  a  suit  here^  in  order  to  see  what  might  be 
the  result  of  a  suit  in  Seotland. 

My  Lords,  Lnni  runiiiphiitric  p^itfl  the  ease  ■  great  deal 
higher.  He  f-iy? — "  N-'w,  ^npiioKt  it  wore  fuutid  In  our  CijUrt, 
in  an  action  ut'  an-'te  Brll)Dr^.-iJi.'i.',  Ulhi  ii:a  coniplatolDg  spouse 
had  been  guilty  of  adultery,  and  ttint  the  daffcnter  wu  not 
bound  to  adhere,  or,  in  a  smi  for  eeparatifin,  that  llie-'^ffflfta^ 
had  been  guilty  of  adultery,  authorizing  a  decree  of  sefihracioiv 
would  thwe  jurlgrmentsiJonsUtiitt  nny  valid  tor  fesBAiiable  de- 
fence, in  oiirCmirt,  ii^fllnst  Jt  sHbsoin^nt  proci'^sof  dirpn.-'^  « 
vinculo  matriniimi  f  Thi-y  hare  Tsaver  Jiwti  eo  cinuidorE^J,  iifid, 
in  my  view,  ilK'y  i:ould  form  strong  oorroburativi;  grounds  for  tlie 
ultimate  remedy."  KoVfthM  is  vtHT-itrong,  Ibr  your  Lord- 
tship  find  here,  that  the  leatned  Jodge  my*  It  hu  nevo-  been 
considered,  that  taking  thcflrAt  arep  would  be  snylwr  to  bikliig; 
the  higher  step  afterwnrdf,  but,  i^n  the  c-incrnty.  In  which  I 
agree  with  hlfii,  it  w-c-nlJ  \v  u  srroTip  {■orrul'crftTiTf  trround  for 
the  oltimnte  rLiniL'iJv.  "  In  sin;li  n  i;«si?i''  hf  ?iii_vfl.  "  ifiere  is  im> 
principle  for  holding,  that  a  spouaCf  hy  taUmg  ilie  lessef  »- 
medy  in  the  ftrtt  ioitanoe,  it  predtided  from  the  gnaiet  »- 
lief,  or  has  abandoned  his  right  to  H;  There  may,  indeed^  e^Mi 
bereasonB,ini.'n<ie'$lik^  the  prmailt,  far  Injuring  wi  %o  tpfrai  n 
for  a  time  ttoiu  ilLbnulving^  tiMn^igB  tiewlth  their  husbarxts. 
Bnt  when  jucf  . .  .  _ ,  , 

of  gailt 
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tvlHotaiwa  hi  Uw  li^fnied  |MHrtiM  to  pnmo  tot  the  vltmor  k> 
med^.  Tlieir  right  to  do  w  hai  Bever  been  quet-tionifd  to  anjr 
ctM on veonnl."  Aedtbeahequtet'-Md.luiTiaKreferreOtotlio 
orwiMi,  I  find  he  perfectly  quetee — from  ■  pwuige  in  iirskine  : 
"  On  the  -coQtrarjN  Mr.  Erakloe,  wh«a  Cresting  of  our  B«tioD« 
of  teparethn  u  dletlngmirtied  from  diToree  «  vinculo  matrimgniit 

a,  ttiat '  the  Jodgo  will,  am  pniper  proof,  •utltoriie  a  ecpa- 
■  MMM  M  ltr«,  end  «ward  «  wpmte  alimoc^  tq  Iter, 
flotable  to  hw  bwteid'e  fcrtane,  to  take  idaoe  ftom  the  tlnw 
of  rtie  leputtieB.  and  to  contione  tUl  there  riicll  be  either  a 
rMonciliatioa  between  the  iiartiee,  or  a  aoiteiiee  of  dirMtw." 
There,  of  oewee,  he  mau  a  aeMaoos  of  separation,  such  M 
would  flUagetfaer  untie  the  knak  aad  disaolve  the  iDnrrinRO. 
Therb  ia  bo  MUboritjr  to  tbe  caattmryi  The  learned  Jifdgo 
aaj«(  **  The  right  to  da  ao  baa  tierar  been  qoeetiooed  in  aoy 
caae  oa  neofdt"  Noaach  cm*  hu  tM«  qaoted  at  yonr  Idx^. 
ahtpB'  bv,  and  I  tUid^  llwiefDN.  we-  oMr  eafely  aMoaie  ifr 
to  be  the  law  of  Scollandf  that  ii»  wife  ini^t  flrat  obtain  in 
Sootiand  s  dirorae  a  maua  a  tore*  and  tbeo  aOn'wwda  main- 
l^n  another  svit  fbr  a  diroroe  a  vimnh  mMlrimtmi, 

lifow,  nyXente,  if  tiiai  be  eo,  we  ihea  come  to  a  verr  iinpf"'- 
taiit  qaeation  about  the  aoalogy  between  tlie  law  hem  and  th* 
law  In  Sootlaod.  Bnt^  befere  I  approoioh  that,  I  «dU  refer  to 
Ml  ajgnmeot  which  ww  advanoea  at  your  Lordships'  bar  on 
the  part  of  ^e  appeflantt  taking,  by  way  <tf  iUustraiiuo,  the 
ease  of  a  contract  tor  the  purchase  <A  laod  in  this  coaatry.  It 
was  said  truly  that  the  party  woold  have  two  remedies — ofio 
to  briog  ao  action  for  damacM,  and  the  oUer  to  file  •  luU  for 
a  tpetmia  perfi«Daaoe;-^ttiie  leaniod  eooosel  aakad,  Waa 
there  ever  a>  inattnoe  of  a  nan  flrat  bringtafr  an  action  fior 
damagw,  and  then  filing  a  Ul)  for  iqteeifio  performance}  Vto- 
bably  ntA,  and  for  this  renaon,  that,  in  point  of  fact.  th«  two 
remedies  are  iootHislstenL  A.  man  has  Uu  choice  of  two  re< 
medics ; — ho  may  either  go  to  law  for  damages,  and  kdep  his 
estate,  or  be  may  inrist  opeo  it  that  the  agreement  otKibt  to 
be  exeented  in  mmom,  and  that  he  has  »  riAi  to  divwt  bimstflf 
of  the  estate,  wlnoh  the  .porchaaer  is  bawia  to  take,  pay  ing  him 
the  whole  of  the  parchase-mon^,  and  not  leaving  him  to  le- 
qnire  any  measure  of  damages.  The  case,  tiiewfore,  does  not 
api^y.  But,  obtenFO,  that  even  that  caae  i»  not  eoiiruly  free 
from  difficulty;  forsoppoaiQga  purohaeer,  in  tttelilBtiuatauce, 
to  hie  a  bill  for  specific  performance,  and  to  fail,  he  is  Ifsft  at 
liberty— and  in  many  instances  that  hbvrty  has  btttu  azeratood 
w{|^  veiy  great  advantage— after  having  attemphtd  to  obtain 
m  spedfie  performaooa,  his  bUl  having  been  dixmiriBed,  to  Ksort 
to  Mw  for  damagea,  and  be  baa  oflton  reooverud  very  ample 
damagea  Take  the  case,  again,  of  a  vendor.  A  veuilor  a 
bill  tor  spedfie  perfomaace,  and  bis  bill  is  dismiesod—he  may 
go  to  law  for  damagsfl^  and  reoovor  damagea  So  tiiat,  in 
|iotat  bC  Atat,  the  two  tomedlea,  wfasM  tbey  ore  not  looonHistent, 
may  be  resorted  toofealn  the  only  oase,  which  has  btnua  pat 
by  wfty  of  analogy  in  the  law  of  Enulaiid.  If  the  tworemt^iea 
arelnoonaisient,  aman  must  take  bis  ohoioe  of  one  ;  hut  if  tli«y 
«ro  conxtfltett^  he  may  try  ona.  and,  tboogb  be  may  fail  in  tlieA 
iriaU  he  aiay  Tcsoit  to  thie  other,  oud  succeed  upon  that. 

Nofr,  my  Lords,  let  us  consider  for  a  moment  how  the  maU 
ter  stands  aa  ngaida  the  law  of  England  and  the  law  of  Soot- 
laad.  No  man  can  dispute  that  this  lady,  by  tlie  law  of  Soot- 
land,  with  which  the  law  *if  EogUwd  conU  not  iutttrfere, might 
have  resu-ted  to  Scotland  in  Uie  first  instance,  and  have  otv 
toined  «d«eEee  of  divorce  snncu&>ma(nii«mu.  That  is  beyond 
«11  ^seition.  It  is  tMjnally  dear,  I  think,  that  she  might  have 
fcooe  to  Sootlaad  and  have  obtained,  iu  the  first  iBstanoa,  the 
lessor  mnady  of  a  divosoe  a  iMaMtf  toro.  and  afterwards  have  ; 
mahltainnd  *  writ  for  an  absolnte  diaeolution  of  the  tie  of  mag- 
Tiafpa.  It  was  said  At  the  bar  in  the  eon  rue  of  the  argument, 
that  tha  latter  Temedy  eenld  not  be  resorted  to  nnJesa  for  a 
•Bbeaqnent  crime.  Ko  authority  vw  quoted  for  that,  and  J 
take  ittobeoloai'thatitisnottbe  lawofKcotlaod.  Of  course 
Mbaeqoent crime  mlghtandwoidd  entitle  the  agf^sved  party 
to  the  remedy,  but  ttie  remedy  eotists  without  sobeequent 
orima.  If  the  wife,  by  the  law  of  Scotland,  widcb  wo  are  bound 
heia  to  administer,  could  obtain  a  rohHtse  altogether  ttam  the 
marriage  in  Sootiand,  in  the  first  Instanoe,  or  even  obtain  it 
by  st^is,  if  the  busliand  elects  to  come  into  the  Courts  uf  this 
country  in  the  first  instance,  and  iwk  fur  n  n-KtittitioR  uf  con- 
jugsi  rif^ts,  which  she  had  refused  to  htm,  and  wliiuh.  there- 
fore, nattnally  would  lead  him  to  suppose  she  would  have  re- 
sort to  the  remedies  to  which  I  have  refurretl— for  she  bad 
ceased  to  act  as  the  wifo  of  this  gentleman— ehe  had  absolved 


bataelf  Itom  the  marriag»  tierand  .only  w«oM  what  waaae- 
ceiwary  to  obtain  a  legal  coafitmotion  of  an  act  which  the  ber- 
fu<lf  had  oommitted,  namely,  the  act  of  sepanitiDg  bvrselffnL'ru 
her  bosband,  aa  it  is  alleg«dt  w^h  aufficient  oansti, — then,  cu 
the  act  c4  the  husband  take  aw^y  froni  the  wife  the  right  whicb 
sha  has  law  to  tjie  remedies  to  wtuch  I  hare  referred  ;  »Di 
if  it  cannot,,  which  clearly  I  apprehend  it  cannot,  the  ^uestKA 
BlB{dy  Is,  what  is  tjie  «fiisct  «t  the  act  which  abe  Iien>etf  bm 
commlttadt  in  the  suit  in^tltuttM)  in  this  country  1  She  ««> 
drairged  Into  Conrt  ^«  ws^  compelled  to  go.  SoppOHins 
she  had  taken  the  advice,  which  was  not  ofiured  to  bcr  M  U>e 
time,  but  which  LordFullorton  gave  to  her  at  a  later  period, 
and  (Hippoaing  she  had  acted  Bpon  that  advice,  tbCTO  wcwU 
have  been  a  decree  agfdnst  bar  in  her  abeeoca,  and  ribto  woidd 
have  been  sulject  in  this  conntry  to  have  bad  that  decte« 
eiifimed  against  .b«r  for  tha  nstitntion  of  the  coningBl  rights 
which  she  bod  refused  him.  The  decree  woiUd  have  gone 
against  her  beytHid  sJi^uertion..  IssbetosaAwuit  totbatwhea 
she  has  a  defauce  open  to  bar,  which,  as  X  have  before  stated, 
would  make  perpetual  thatBepatation,wbich  has  already  take* 
place  in  point  ^  fiact  t  Oan  it>  bit  asseitedr  then,  that  becMM 
aba  has  taken  th»  ninedy  whi^  sha  k  Mitiilsd  to  iia  tbs  sol 
instituted,  not  by  her,  but  by  the  hosband— bacaoaa  afae  fan 
tttlBeo  tbe  only  defonce  that  was  open  to  her — ior  tWre  is  bo 
otlMC  ranedy  open  to  her,  (wbetber  she  was  entitled  t*  ask  br 
a  divorce  anauaet  toro,  I  do  not  troabhi  myaitf  at  thb  BBonicBt 
with  coHidsiing>-»tbe  only  defeooe  whidi  waa  opua  io  hei 
was  that  of  cruelty  and  adultery*>— ^  nutkes,  tlMfreiwns,  as 
other  defonoe,  but  upon  that  dt^uwe,  by  the  oomae  af  the 
Oourt,  BbB  Is  mtitled  to  the  rdisfihtabtBiDiiTi,.  ctwi  ft  be  in- 
iMed.  tha^  boowiae  sb«  took  that  wbi<^  tbe  lOourt  tc^ri«d 
to  her,  baoaosa  she  obtained  that  relief  wluoh  the  bhix  gave  lo 
her,  she  to  therefore  to  be  estopped  from  resorthicc  u>  a  h^ht< 
iwnedy.  to  whieb  abe  was  entitled  befon  the  sait  waa  iitKli- 
toted,  and  whioh  lAe  )MHdoae,Ba.act  to  defffive  hecaelfof  (he 
baaefitufr  If  w«I«ok  to thaoparatlon  ofthe  law  af  Ajclasd 
and  the  law  ofSootland,  wuBbaU  find,  that  by  imfaoldiag  tliin 
decision,  ws  pnt  them  peribctly  npoe  the  same  KtoUn^  Thr 
law  af  England  diiefB  mm  tJbat  of  Scotland  SB  to  the  rwbtuf 
the  wife  Mng  oo>eqnal  with  tbe  right  of  the  husband  ;  but  in 
other  respects  it  «taiHl8  ptvoitwly,  as  it  appears  tu  nse,  upon  a 
nmtlar  fbotiof^  with  this  ditlenmoe  ouly-^  diSssrnce  wbicki 
ttie  law  of  eaoh  country  Itaelf  introdnoss— nam^,  ^at  ia  Eus- 
huid  yon  mtut  have  a  dlvotM  by  parliamant  In  order  to  diii- 
solve  the  tie.  and  in  Scotland  the  Court  itself  can  untie  tlw 
knot  But  in  Kogland,  as  I  beforu  stated,  when  tbe  hnsfaand 
is  artking  for  a  divorce,  for  the  exercife  of  the  h^eet  power 
which  the  country  oitB  ezercisr,  m  fnr  from  ita  beiag  ci>aBidert:<l 
an  oblect^B,  that  be.liiw  alivady  obtaiaed  a  dlvoree  •  mmm  n 
ion,  nnlesn  ha  oiitains  that  divotvo  ia  tlie  &Ht  instaaour  be  is 
notentitled  ta  the  higher  remee^.  Than,  if  the  wifo  by  th« 
same  law  obtain— bereirlf  having  instituted  the  suit,  wUch 
I  do  net  enter  now  upon,  u  it  is  not  befogre  the  Botwe,  and  a»  it 
faitrodoces  an  additional  difficulty — but  if  shs  obtain  tbatsanw 
remedy  which  he  obtains,  and  if  she  can,  in  tbe  Court  in  that 
eonntry  to  which  she  haa  a  right  to  re8CHrt,a  resort  whieh  your 
Lordship  can  pitveat  her  from  haviuff,  gbtaln  a  difom  m 
vheuk  moffMNMn,  do  not  the  parties  staisd  sipoa  areciaa^ 
same  footing  t  The  administrattvn  of  the  lawsof  ue  twacoaa- 
tries  is  difierent)  but  is  there  any  diS<'r«nca  in  d^iee  t  k  there 
any  difibreneu  io  tlie  remedy  t  bbe  has  a  right  ta.  disaolra  tfat 
.marriage  altegetliur.  8he  has  siet  lost  that  r^ht,  and  I  think, 
therefore,  rh  btr  as  these  pointa  go,  I  ooglit  to  leaommtrndtv 
yonr  Lordsblpit  to  affira  Urn  dMisfon.of  the  Court  befcv  aMcli 
is  complMocd  oi^ 

liy  Lords,  I  have  not  hitherto  mentioned  ob»  yaint  which 
was  raised,  and  I  may  say  pJeaded.  It  was  iumtsd  that  tk- 
Moord  was  not  prt^rly  oloeed  npoa  the  pleadings,  and  that, 
tboivfore,  the  case  should  be  remitted.  Thure  has  alai.bees  a 
diacuHsIoB  in  this  aasu  upon  the  uatiue  of  tbe  phM,  uima  whiHi 
my  nuble  and  learned  friend  then  advised  the  HouMk  tfaatthis 
suit  was  mBintaiaabte,  but  it  ia  now  aaid  that  tha  pirooeodiiifi* 
w«re  not  properly  dosed.  It  dees  not  appear  t»  nut  thaitfait 
elijeetton  can  be  nuuRtuned,  Whatever  be  the  nature  of  tb* 
plea,  it  is  a  plea  in  bar  of  ttie  action.  The  real  couteat  assia 
nifrard  to  tbe  juriKdietioa  and  the  domicile.  That  was-dlsjis»l 
of  by  the  first  plea,  and  than  the  parties  took  the  seeoad'.-jiM 
a*  a'  in  bar  of  tbe  prooeedingiL  Hy  awn  fanprcsrianfc  (I 
nndentand,  howeVer,  thai  my  aohleand  lsanM<d  frietid  ank^ 
tains  a  diflerent  view  "e^tMt^f^(M)<g(@<* 
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whicli  CiIIb  within  tlie  provlsionp  of  the  act  of  purfiBmetit. 
Tba^  might  have  miBcd  a  fnotv  tUfflciilt-qnestion,  liut  I  appm- 
hend  that  the  qiii  stiOn  rtots  nut  Bfise  tn  thi(t  oiae.  Ther^firfe, 
I  am  Bot  (lispns*.-d  to  agcret?  fn  thiTikIng,  that  it  ifi  neceBsary  tn 
remii  thteaiMj— atid  that  tfotAd  be  very  Httte  reHef  tothfemr- 
ties— tndt>ed,  ]t  wotiM  be  none.  The  Qne(<t!cm  upon  the  pUiA 
was,  nlst  was  Hie  t^ffoct  6f  the  phtcefdinjrB  in  England  ;  anrt, 
accoidinjr  'fo  thy  vioiv,  it  ftvder  to  piVe  the  patties  th^xt  "beneftt 
ti>  whfcli  thi-v  were  eftHtlrt)  It  WM  neceSMTy  thatllnfj-  nheoM 
Iiave  Die  power  of  iiistlttftlUS  thOse  pioceedlflgs  Which  ttiOy 
ifiriitillHl  in  i^cotlarttl. 

Iptin  thfi  trhiilc,  therefbrp,  my  "Lords,  I  pMpoM)  to  move  that 
the  intcrlocntont  Appealed  a^nst  t>e  affirmed. 

lori  Truro. — My  Lnrdri,  I  will  o<scnpy  as  tihort  a  time  a*  poe- 
liHe  In  thin  aisf,  biil  I  llilnk  it  ndeeseary  to  add  a  fe*  wonlh 
to  wlut  lias  M^fxi  from  my  noble  and  h-atned  firlflnd.  an  I  -alffl 
not  quite  surf  thai  T  have  correctly  followed  hira  in  Bome  <>f 
Ibe  rejuorifngs  KhTch  lie  has  tilled.  Th6ngh  I  concar  wit% 
lilmid  the  main  ih  iUe  indffinent  wMch  lio  has  movitd  yonr 
T/trdeMp"  to  pfononnee  In  tUs  dd^,  I  tAi<i>nId  tf^rfre  on  fyjTpor- 
Innlty  of  sfatinir  my  oMrn  Teasiono  idr  the  judgment  which  I 
adriw  yonr  LoriishipB  to  give,  lent  I  ehotiid  have  mlmnd^tMood 
tbc  argnment  of  my  noblo  and  tearnud  friend. 

The  first  point  npon  which  I  w6ti!d  addrew  yonr  LftrdshipH, 
in  the  application  to  aratiad.  Ttie  oltject  of  that  amendment 
wutn  bring  before  yoiir  Lo^dBhlik^  as  my  noble  and  leampd 
Mend  has  stated,  the  onniltlmi  Which  I  think  wag  «o1ettinly  de- 
ciJeil  la  Warrerider  r.  warrender.  I  agree  trtth  riiy  noble  and 
Itemed  friend,  that  It  would  be  scarcely  pOScSble  to  contdder 
thiit  Uifl  main  point  In  Which  the  phrtiea  weru  intef^ted— "ris. 
the  available  authority  6f  tlio  Courts  in  Scotland  to  annul  the 
muriage  in  qnestidn — c^uld  liave  escaped  theh^atteotlOn  when 
theyappealud  to  llhls  Rooue.  1  mast  thefefbr*  (iome  to  the 
conclusion,  that  Cfab  apr>Ifcu1i6n  to  amend  18,  In  trath,  tbe  re- 
nlt  of  snt«equent  consideration,  fotinded  npon  »ime  vi&wr  or 
Ctberwhich  I  think  the  HooBC  ought  not  to  >-teld  tO, 'nntew 
ft  oonld  be  shewn  tbAt  thos*!  qneBtioos  whi<ih  are  l^tiAately 
before  the  Bouse,  cannot  be  properly  argued  l>efi-»ra  tbe  fToiwe, 
and  the  H6UBe  '^ot  -la  pdfI!<e^srion  of  the  proptfr  marorials  for 
(brmlDK  I  jndgmAt  npon  tli'cm,  iHthovt  mnifing  niidcr  'your 
Lordships' condderaiioQ  tblit  Interloeiitor  WMcIri  is  not  appealed 
tmm.  And  I  nndentood,  when  the  application  was  fiist  sn^- 
gntki  at  the  bar,  that  It  was  Yested  upon  that  grotind,  whlcb 
induced  me  to  snbcift  to  your  Lordships  ~thkt  It  was  founded 
npoQ  a  misapprehenfion,  and  that  the  question  vhicb  the  par- 
ties had  pnifested  to  take  biifdre  the  Htfase,  m^ht  be  property 
diacnttwd  and  properly  decided  Vfthont  there  being  any  ne- 
cniltyfor  amending 'tue  Vecord,  bM  rtrifing  say  question  with 
ii'gBTd  to  the  ttr^t  di-fence.  A'fi  appHcatton,  rtieretote.  npt)n 
an  appeal  lironght  1>«fure  this  Honrte,  raising  cerbaio  ditithict 
qnertiona,  is  iWadu  to  iitncnd  the  record,  and  to  raise  another 

C'nt,  more  important  and  mora  difficult  than  any  which  hsS 
n  raised  tor  yirttr  l.Ordtftilps'  jodgmeot  by  this  appeal,  tlxtt 
etber  faint  bding  dne  which,  In  tmth,  "haa  b(^,  I  apprehend, 
So  tdemnly  decided  liy  ■thf*  "Home.,  that  I  veir  •aroeh  ilonbt 
whether,  ev^fn  In  a  caite  legitimately  coming  beiW  your  Lord, 
ships  In  tbe  'shape  of  an  apped  from  ttie  Scotch  Courts,  H 
Would  be  allowed  to  be  arj^ed.  But  -however  that  maylie, 
nrnmiticb  Ks  the  ptfrtii-s  are  In  a  conditi€<n  to  Teceive  tlwi 
jiHlJinent  of  Ibitt  Honw;  Mp^m  tlie  points  which  thi-j-  have  de- 
llberUely'ndSed  Ifpon  the  ifcord,  ft 'does  not  appean*  to  me 
thstjifetlee  attallWqn)rfes1iiatti.e((meudb>etftwhic!h  haitheen 
ftilcwJ  f[ff  shftbld  bb  giiiiitod, 

My  toTde,  tfhe  ufond  )idtnt  fs  tho  one  to  which  my  mrtite 
and  leftmtd  friend  last  allnded.  It  is  ot>iected  that  this  n.-e<>rd 
has  Aot  be«n  properly  ctOsed,  and  I  ufrn  I  have  considerahle 
diffidflty  upon  that  sdbjeet  My  Lords,  by  6  Eieo.  IV.  c.  120, 
«Ud  \a  the  nfles  and  regialatloiis  of  tbe  Gonrts  below,  It  In  re> 
<lidred,  (litit  beforu  any  jud^ent  Is  given  trpon  the  merits  In- 
▼ofTtd  ia  ai^hse.  theVaitlesithall  be  called befoie the  Jadgus, 
tnd  asked  nhethor  tlie  retioM  is  -io  a  sttttto  which  they  deem 
rcrfi-ct  and  MHtcient,  In  order  pioperly  to  raise  the  questions 
«Aw  tie  Ooart  Iwtorc  Jedgmen^— a  most  prudent  and  advis- 
able coume,  and  one  which  I  think  might  very  advantageously 
Mfmperted  into  England,  06  It  praventa  surprteo  vfterwards. 
I  dft  not  tMnk,  my  Lords,  Chat  tbls  case  Is  deficient  in  gronnda 
to  shew  the  wisdow  of  that  rule  so  In  force.  HiKh  has  been 
•^d  In  the  cdttrso  of  this  case  beiow,  and  many  observations 
tnve  fiintn  Man  my  nolrle  and  leartted  friend,  wMcfa.-M  it  ap- 
Vnn  10  me,  idonll^t  the  propiietv  trf  tbat'comta  being  taken, 
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and  pfeflfiDt  some  dlffienlty  as  to  wbetbev  A«  prwentaaM  baa 

not  ^Hiffi-rcd  for  want  of  it. 

Mr  I^ordx,  the  qiiefttimi  wMeh  has  been  vtiaraissed,  and  whicdi 
has  become  n  material  hKident  in  the  decMon  of  tbts  oaa*. 
Is,  what  is  the  ^tert  of  tin  pniveeding  In  the  'la^Wi  Oon- 
Ktstorial  Court  ?  It  faea  bettn  eorrectly  said  thatit  was  icmigfa 
law  to  the  Coatt  Id  Seotlantt.  My  Lorris,  a  bowling  to  ay 
hnmble  appi^heoelon,  a  tery  erroneens  view  fstokeK  <of  tbe 
eAect  of  th^se  pPocewdimrSL  I  do  aot  thikk  ihat  'tfaa  nnar 
oURbt  in  aTiy  d^ce  to  afieet  yoar  Lordsfaipe'  fwigawt ;  but, 
t-eitaluly.  it  would  t*e  more  sattsMotdry  if  k  Were  o«herwia». 
It  is  sadd,  that  according  to  the  cnmae  «f  jwetscii  <ttiHl  of 
law  in  tbe  BoelesMstliml  CMnrlr  fai  Bbghmdv  a  kiHiaad  ix 
wife,  who,  by  a  rvAponH  w  alMtntkm  in  a  rat,  einagea  atluHerr, 
and  pmrs  a  remedy  upon  timt  cftatf^e,  is  uvt  the  Inatitvtor 
ami  orijjitiHtor  or'  ttre  snik.  My  Ixrds,  I  am  satirtad  MysdS; 
thHt  'npon  a  full  and  owreet  inveetigmtion  of  timt  'qaonSioe, 
that  opinion  woqM  tiYm  ont  to  be  trtteiiynroaooaa,  a*d  that 
in  evfiy  v4ett,  tn  point  «(  low,  tbe  atlegaUan,  tfaa*  Mm 
Instituted  tho  salt,  Io  eomvl.  The  |)roo«ss  of  aveiy  Ctoart  ^um 
t)lrt  nne  o)>}ect,  w^ich  Is  to  bring  tiM  pMrty  before  the  €enart 
tr>  answer  the  matter  witifth  to  to  iM  prodiaced  agtfnt-bim. 
Tlie  complaint  is  to  hs  foonA  In  tbe  bbid.  If  a  parky  is  en. 
gaged  iu  a  snit  before  a  (JoaK  witfc  «  oeetaiB  ^adiTMaal;  no 
allegation  is  reqnired  to  bfihg  Ibat  fatty  favfow  ttss  Goint-. 
he  is  tiMre.  We  )ttve  »  Hf«nil*i>  inobebdllig  biglaiid.  If 
a  man  brings -an  actloo  ^$*tnst  a  debtor  Aw  vneoaaMt  tanl 
lie  has  another  cauDe  of  aotioto  wVob  cannot  In  point  af 
f>rm  l>e  joined  witli  that  which  Is  flrst  t»onght,  ke  needs  vot 
to  be^n  a  new  action.  tbOugb  be  cannot  engraft  the  second 
complaint  npOn  the  Arnt;  hut  wtthont  aiqr  ae*  prooesa  t» 
bring  hif  debtor  into  Cotirt,  be  bavtl^  been  bivaght  lnt» 
Court  iu  the 'flwt  suit,  tbefilalaUffoaavwbat-lB'eaAed^  dfldas* 
bf/thebye  l^^«iast  bHn,  and  -Ha  nay  go  on,  and  to  all  hitmta 
and  purposes  that  Is  Jnst  as  min'h  a  salt  as  If  it  had  been 
preceded  by  a  'process  to  ttriiig  t4w  party  tate  Coort.  And  ft 
Is  lotpoRsfUip,  as  it  a^fpeats  to  ate,  to  attend  to  the  {adgmeat 
of  the  Ooart  l)eloar  tn  this  ease,  or,  i  Idiiok,  even  to  go  tliafwb 
the  xHtses  wbkih  are  oHed  in  Best*.  Beet,  wMMHit  coming  t«  Uia 
eonclasion,  that  If  tin  irMs  or  tbe  kiMbud  adnttcee,  in  «  i«> 
tfponslve  alfegalitfn,  matter  wMcb  wy  be  -made  the  foOn da- 
lion  of  a  decree,  tbat  libel  is  in  tbe  uatiire  vf  a  dedasaMott*  In 
a  new  cause. 

What  sftid  -8ir  Herbert  Jaontrr  Fast  In  this  very  ease  t  Why 
hefatd,'— originally  a  suit  wee  cemmewced  by  tbe  husband  for 
tbe  Institution  of  twnjngal  rights,  imt  the  wifc,  h^  a  tespeasii« 
allegation,  has  im>#  ofaaijied  ber  bnsband  wHb  adatterj^and  tfatt 
cause  Is  changed  "  Tlita  was  originally  a  ndt  fcr  reatltntKin 
of  conjnjiral  rights,  promoted  by  Mn  Oeiis  against  bis  wife,  on 
wbow  behalf,  in  ansnei  to  bis  libel,  an  allogatien  wm  bimigbt 
In  and  admitted,  the  pnrport  of  which  1e  toohaige"  ao  and  so, 
<*  oonclnding  with  &  prayer  that  the  Oonrt  would  proocance  « 
iu>nt«^ce  of  sepamtion  on  all  tbe  tkree  grounds.  The  notare, 
therefore,  of  the  orlglnid  came,  bos  t«en  altered  wad  dMmgeA, 
and  tbe  shape  ft  now  nsnnmvs  to  that  of  a  caam  of  separation 
brought  Vy  the  wife."  It  is  tlierefofe  most  matoial,  myLotds, 
that  tliiscaflesiioBld  not  give  rise  to  tntore  litigation,  by  laoaon 
of  an  erronc'OQs  view  bdiig  takes  of  the  'prooseding  below, 
which  I  thinti  a  correct  view  of  ft  woaM  not  justify.  I  tUnk, 
if  the  wifi;  liad  Inittitated  a  sttit,  tke  eCfeetwoidd  faavetMtt, 
t>r  ouRlit  to  have  been,  tba  tame  In  tbhesae  as  nqr  noble  and 
feamed  friend  ImxcitedauthorttlestasbawHmndslwaebeen 
tit  the  C«>arts  of  Scotland.  I  woald  tAf,  lay  Lotda,  that  it  is 
trxtreinely  material  that  a  corrrat  vtew  ebotdd  be  talaea  of 
these  proceedings.  Bet  nnfurtumiiely,  by'doslDg  the  nsond, 
orrtitheruot  closing  it,  but  dtringtbiit  wUeh  1^  tbefaiwof  the 
country  ought  not  to  have  been  don^  via.  to  biwe  ^ven  Judg- 
ment on  a  matter  of  merits  wltbont  tbe  leceid  being  deaed, 
or  befoie  it  was  eloeed— I  tblnkthe  Cbortbelowaod  tbe  Howa 
are  left  without  ^mme  of  those  materials  whbrh,  If  the  par- 
ties had  been  brought  before  the  Goart  before  eleeiag  the  re- 
cord, they  would  have  possessed  ;  and  I  tbhik  it  Is  owing  to 
tlmt  omission,  that  what  strikes  me,  whb  tbe  greatest  respect 
and  sidiraiwnon,  a«  b«dng  an  entirely  emmeoas  view  of  the 
effect  of  the  proceeding  in  tiie  ConaiBtorial  iJonrt,  has  been 
arrived  tit. 


«  Di4clarBtion  in  England  •H>rreepoad8  to  condeacemlenoe  in 
Bcotlamd :  and  "  t->  declare"  tn  on  action /g ymtagmpbt^to 
giving  In  a  condeseundiinoe.   Digitized  by  VjO^^V  \\, 
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Hy  Lord",  wh«t1ier  or  not  the  partfM  wonid  now  derive  any 
advantage  from  this  case  being  remitted,  by  reason  of  the  re- 
cord havftig  been  so  closed,  is  anitth«r  ({uestion.  ThiH  Is  not 
.ktatAnical  defeot— It  srone  ftom  tlie  oircumi>tanc^— I  my  It 
witli  ail  reiipect  to  (Ae  learned  Jadjiccti  fo  Scotland,  (and  I  nay 
thnt-aoder  Uie  aatbority  of  this  House) — that  a  raietAke  was 
mad«>lili'e<n»idaringthhi  plea  of  the  Bentence  of  thu  ConKiNto- 
rial  Court  in  England  m  a  dilatory  defence,  By  the  law  and, 
practice  of  the  Oourte,  they  are  cafled  on  to  decide  upoQ  the 
.  TalNK^  of  a  dUatorr  deftmee  without  the  record  being  cloaed, 
and'thcwfere  they  held  tfain  to  t>e  a  dilatorr  defence.  The 
partiM  tMrefi^  omld  make- no  appeni  in  reference  td  the 
recofd'beinK  tilmed.  They  w'ere  not  entitled  to  a«k  for  relief 
.vrith  reference  to  that  Jodement.  They  must  get  rid  of  that 
Jndgnent  before  Chey  could  ask  that  When  It  comm  to  this 
House  upon  sn  appeal  for  the  purpose  of  getting  rid  of  that 
Jnd^en^  a  petltioil  Is  presented  that  the  appeu  may  be'  din-  • 
misMd  and  dtsaUowed  tq>on  the  gronnd  that  It  la  a  dilatory 
dafimoe,  aod  therrfbre  that  an  appeal  Is  not  competent  with- 
«at  leave  of  the  Oonrt.  The  appeal  committee  of  the  House 
of  £>ord«  thought  that  too  grave  a  question  to  be  decided  there 
.vlthDOt  the  assistance  of  learned  counsel,  and  they  therefore 
directed  that  it  should  be  argned  at  your  Lordshipa  bar.  The 
qoertion  was  Bolemtily  ai^tied  at  your  Lordships*  bar,  whether 
this  was  a  diUtor;^  defence  or  a  d^ence  upon  the  merits ;  and 
the  House  determined,  that  it  waa  a  defence  which  might  be 
called  a  defence  upon  merits — ^tbat  is  to  say,  a  defence  which 
went,  act  to  postpone  the  ded^ou,  nor  to  shew  some  other 
remedy  ttiaa  that  which  had  been  chosen,  or  a  remedy  in  a 
different  form,  but  that  the  party  had  no  remedy  at  all,  and 
that  it  ^erefcnre  went  entirely  in  bar  of  the  proceeding.  The 
learned  counsel  satisfied  your  Iiordsfalps  that  this  was  not 
what  oonld  be  |»rDperl<r  called  a  dilatoiy  defence,  but  that  it 
went  to  the  mentu  of  the  case,  and  that,  if  your  LordithlpH  dis< 
misMd  this  salt,  there  woidd  be  no  ground  tor  any  other ;  and, 
tiierefore,  tiie  appeal  was  allowed  to  stand  fa  your  Lordships' 

SipOTfSnd  has  been  argued.  Bat,  my  Lords,  fmppoeing  the 
OQSe  to  agree  in  tliat,  wlilch  I  humbly  conceive  is  the  correct 
view  of  the  prooeedinK"  in  I>octor8  Commons — namely,  that, 
in  every  1^1  point  of  view,  and  according  to  the  practice  of 
the  Ooort,  and  upon  principle,  this  lady  was  as  macb  the  ori- 
^■ator  of  a  suit,  and  as  much  a  plaintiff  in  a  suit,  as  if  her 
proceeding  had  been  the  only  one— I  think  that  the  House 
would  arrive  at  precisely  the  same  conclusion  as  it  has  now 
come  to.  BetEwding  it  as  a  matter  of  dIscreUon,  [  think  It 
would  not  be  the  exercise  of  a  wholesome  discretion  un  the 
part  of  yoor  Lordship*  to  grant  the  amendment  which  Is  a«iked 
nr.  I  am  not  prepared  to  say  that  it  is  a  matter  of  riglit,  but 
It  strilus  me,  that  if  it  ts  a  matter  of  right,  Inasmuch  as  the 
amendment  Is  a  proceeding  which  tends  to  delny  and  ex- 
pente,  the  application  should  at  all  events  have  l>ecn  made 
M  the  earliest  practicable  opportnnity.  I  think,  before  the 
ilouse  WM  called  upon  to  decide  upon  the  validity  of  the 
decree— befive  so  much  time  was  occupied,  and  so  much 
learning  ^rowa  awi^,  the  application  should  have  been 
forthwith  made,  when,  if  this  House  had  held  it  to  be  a  sub- 
stantial defence  to  the  merits,  the  case  oonld  have  been  re- 
mitted at  once,  and  I  think  that  the  parties  should  not  have 
waited  till  after  the  argument  was  heard,  and,  in  some  mea- 
sure, the  Judgment  nf  the  House  mnnded  upon  the  snbject, 
and  then  made  their  application  for  a  remit.  Hy  Lords,  I 
am  therefore  very  much  dlapaied  to  concur  lu  the  concluuon, 
at  whioh  my  noble  and  learned  friend  baa  arrived.  I  own 
I  think  it  an  Important  matter,  nnd  I  am  not  without  con- 
sideraUe  doubt,  whetlter  this  conclusion  is  strictly  correct,  but 
I  am  satisfied  it  answers  the  justice  of  the  cose.  Every  caxe 
before  your  Lord^ips  Is  of  quite  as  much  Impoitance  as  a 
precedent  as  in  respect  of  the  decision  in  the  particular  case, 
and  I  tliink  that  this  ease  may  hereafter  he  considcrvd  as  an 
authoti^,  that  whefe  parties  are  arguing  questions  without 
the  reooFd  being  closed  acctmling  to  law,  this  House  will  take 
into  consideration,  how  &r,  in  each  particular  cose,  the  party 
has  been  prejudiced  b;  a  departure  from  tbat  rule,  whkh  I 
conrider  oi^l^  to  lie  ii^exibie,  and  Whioh  I  regard  as  a  very 
useful  rale. 

Hy  Lords,  I  will  now  paH  fhMD  tUi  point  to  thainainqnea- 
tkm  in  the  case.  The  qneatton  is,  Is  the  defence  contained 
In  the  pteas  vrbUsh  have  been  brought  under  your  Lord^pe* 
oonsidnrationtaanflident  answer  in  point  of  law  to  the  liinaof 
this  lady,  in  wbMi  slie  prays  for  a  diroroe  a  vinculo  mafrimonu. 


Hy  Lords,  It  will  be  necuxMuy  utiHKiilf  r  wliat  is  ttif  tariarv 
of  this  Qnt  plea.  it  a  pita  liy  way  of  eotuppul,  tluit  feb* 
party  has  taken  a  courae  which  estops  h«r  in  .})«if  utof  l«*-feSB 
jMroHecutiny  the  remedy  wblch  is  now  sought  the  Beetafe 
Couits^  or  is  It  In  the  nature  of  a  plea  nf judgment  reeovoMdf  it 
seetM  to  me  ta partake,  nwseof  the  aatune  Qf  a  plea  of  Jadgmwit- 
tecqvered,  than  of  any, other {>Iea.  .3,ut  ft  U  «a«Dtiel ihaA. four 
Lordships  stwu^d  bear  In  mjod  what  my  doMs  aoai  iaamed 
^iend  has  stated  throughout^  .t))at  .you  miesUtingiti'ii  Ooatoh 
Court  of  AppeiUt  and  tbat  jou  are  adqunioleiing  dcotob  law. 
*  Care  therefore  must  be  taken  as  to  lio.«  far  you  t^lLiHe  mUu>- 
titles  of  English  law they  may  be  u^ed  tollhtsttata  ttiaarm- 
ment — they  may  i>e  used  to  shew  that  any  jKinuipla  yon  Uy 
down  is  worthy  of  condderation,  by  reason  pC  its  being  adopted 
in  the  law  of  another  country.  But  Kuglish  declsious  are  not 
binding  authorities  in  questions  of  ^tch  law.  Now,  my  Ixwitir 
I  am  not  aware  precisely  to  what  exteai  the  .law  <tf  estepfsl 
prevails  in  Scotland ;  bat  all  that  I  hava  been  Mailed  to  dia- 
cover  on  the  snt^ect  leads  me  to  the  aooulaihw,  that  the 
principle  prevails  there,  as  It  doea  here,  with  very  little  di0i- 
rence.  Everj-  estoppel  must  be  piecisa'aiMl  distjnut,  and  t» 
the  some  point.  ThU  is  an  application  in  Scotland  for  a  di> 
Torce  a  vinculo  matripumii.  What  has  been  done  Uy  this  lady 
which  is  inconsistent  with  her  prayerfora  div<qw  B9  hs  te|int 
the  case  upon  the  around  of  estoppel,  and  to  enable  the  ns- 
band  to  say — you,  oy  your  conduct,  have  said  and  done  tbat 
which  is  inconsisteut  wi,th  the  remedy  wltkh  yon  ore  now 
puisnlug.  I  am  not  adverting  now  to  the  ^tect  of  ttie  plea 
of  judgment  recovered,  which  I  will  consider  in  a  morotsil. 
The  authority  which  my  noble  and  learned  friend  read  frofu 
the  Scotch  text  writers,  stated  that  a  divorce  a  mshm  «t  tor*, 
<»  separate  maintenance  in  Scotiond,  might  be  conatdsndift 
ancillary  to  an  ultimate  judgment  of  divonMi  a  nneiUb 
(riffionu— Bbewlng  most  distinctly,  therefore,  tb^  in  tltv  bootuh 
law  the  two  are  not  inconsistent,  supposing,  that  the  proceed, 
ing  bad  been  In  Scotland,  and»  in  tratb»  nothing  has  been 
urged  at  the  bar  wbltih  at  all  makes  the  doctriue  of  ««topptl 
applicable  to  this  case,  so  as  to  lead  to  the  coueiusioo.  (bat  liils 
iwa  presents  a  good  bu  to  the  proeoeding.  it  Is  mwa  la  tlie 
nature  of  a  plea  of  judgment  nscovered. 

This,  I  apprehend,  would  be  found  pretty  much  to  be  the 
law  of  every  country,  that  wheie  a  man  has  oiic<»  sought  fe- 
dtess  for  a  particular  injury,  he  is  not  entitled  to  ajtlit  bia 
complaint,  and,  in  respect  of  the  same  sat^ect-motter  uf  com- 
plaint,  to  ask  for  one  spedes  of  redress  which  shall  be  I4»pb> 
cable  to  the  whole  snbject4natler  at  his  wauJaiat  in  use 
Court,  or  at  one  time,  and  a  different  species  of  titdnm  tor 
Identically  the  same  wrong  or  matter  of  coatphUnt  at  auotker 
time.   In  this  case,  I  wilTsoKKMe,  according  to  the  impccM- 
rions  which  I  have  presumed  to  state  to  the  Hoose^  that  tbi» 
lady,  independently  of  any  suit  on  the  part  of  the  hadmnd 
for  restitution  of  coujiigat  rightSr  had  commenced  a  suit  for 
a  divorce  a  nwnM  a  ton  in  England.    Uosi^dar  what  her 
situation  is.   She  is  exposed  to  the  coercion  ot  h»s  hnsliaad. 
Hhe  stands  nnder  the  legal  duty  of  cohabiting  wltii  Vim,  toA  ' 
be  possesses,  indepeudenUy  of  the  interperitiien  of  tlia  Goartr 
a  very  considerable  extent  of  power  in  the  way  of  rnmpaMiinc 
her  to,dosQ,  and  of  restraining  her  free- will  and  indlnatioA; 
and  it  is  obvioos  m.aoh  distress  an<l  qaeaant^a  might  be  oce»- 
sioncd  to  a  woman  who,  having  just  cause  of  separation  ftoet 
her  husband,  should  yet  omit,  be  desiring  to  gontlnna  tbaoo 
batdtation«  to  protect  betaelf  by  the  anthMMgr  of  the  lawjawl 
the  sentence  of  a  Court.   She  is  la  a  country  whsM  naniagsa- 
ars  indieeoluVle.   Remarks  are  made  In  the  Canrt  below  bow 
and  then  (I  am  aware  that  it  ts  a  mere  form  of  expieation,  and 
that  the  learned  Judges  have  a  perfectiy  correot  a|»pieheladon 
of  the  true  state  of  tiie  &cts),  but  acts  of  parliatuest  for  the 
purpose  of  divorce  are  sometimee  talkadof  as  rsfiiedi<S.  ,.T)K]t  ■ 
are  not  remedieo— they  are  new  laws.  KRiageI>40titltt.lli» 
indissoluble  1^  the  law  of  England,  because  paiHamevkltila 
wisdom  will  now  and  then  annul  a  manisge  whcin  thMhlft* 
proper  case  for  doing  so.   Ttie  laiir  staudii  just  as  feaa 
doubt  or  ambiguity — and  it  may  ^st  as  conestlf  iM'JpB'K 
nonnoed  to  be  tHe  law  of  Euglan4,  tbat  marriages  in  KvgMM 
are  absolutely  indissoluble,  uthougb  it  is  possibla  tbat        • ' 
week  a  new  law  may  be  enacted,  which  nay  makaafMtllMs! 
lar  marriage  dissoluble.  It  Is  therefore  not  a  reinedy»  WJit*>''* 
in  the  nature  of  a  remedy.  Ur.  JusUse  Story,  in  bis«l«4M^'*' 
book  on  the  Conflict  of  Laws,  states,  that  the  annuWllC;.^^  ' 
marriage  is  to  be  oonndexed,  not  so  much^ln  UteJittaMflCjf^ 
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dril  renifdy,  Mof  a  ptinlihriittiit.  and  an  a  roMiwof  procw-diiig 
teading  to  protect  tlie  public  iDorHltt,  nnd  that  the  public  have 
no  interest  in  Bocb  diMotiitluii  of  marrliige  an  public  grounds. 
Therefore  it  \r  Do  incoosiKtency  to  bold  that  marriages  are 
indnnlable. 

Id  tbecaw  bt^fore  your  Tjordshipe.  the  woman  Is  In  England, 
vbcieihe  has  no  means  by  any  lugal  mode  (although  an  act 
of  puUament  maj  be  granted,  but  I  should  throw  that  out  of 
mrooorideradon)— she  baa  no  means  of  protecting  herself  from 
hit  ho^Huid  forcing  her  to  cohabit  with  him.   Slio  resorts  to 
the  Uv  for  that  purpose.  She  states  her  wrong,  and  she  prays 
the  piotoctioD  of  the  law,  and  accordingly  a  dlrorce  a  menta 
et  tm\t  prononnced.  until  the  parties  shall '  b«  reconciled. 
Sbe  hM  come  into  *  Court  not  to  ask  partial  relief ;  she  has 
Dot  come  to  dlTi<te  her  complaint,  and  to  endeavour  to  re- 
corerl^inrtalments  the  redremwhich  she  desires.  She  states 
her  vbuli;  complaint,  and  sbe  asIcR  all  the  relief  which  it  is 
in  the  power  of  the  Court  to  gire  ;  and  sbe  has  not  come  to 
tfaeMme  Court  to  ask  for  any  otlier  relltf,  for  the  very  valid 
TWfoD,  tbut  she  knows  it  is  not  in  its  power  to  afford  her 
indi  relief    She  i^oes  therefore  to  Scotland,  and  wo  aie 
drtllngvith  a  cnB«  in  which  the  Scotch  Courts  have  juria. 
dtctieo.  Sbe  thvre  prays  for  a  divorce  a  vinculo  malrirn'mii. 
Wbftt  Kotbority  has  been  cited  to  shew  that  the  remedy  or 
protcctitm  which  she  has  obtained  by  the  divorce  grunted 
her  in  the  Court  of  Doctors  Commons,  is  a  Iwir  to  that  pro- 
ceediDf  f  1  am  not  aware  that  any  such  authority  lin.i  b<>en 
cite(I,«cfpt  the  case  of  Allison  v.  Catlcy,  wliicli  I  will  deal 
vith pietently.  Hasany  prindple  bcenclted  1  Why,  in  Eng- 
luid,  penms  may  have'  two  remedUs  for  the  same  complaint. 
It  iiadd,  ran  s  man  bring  an  action  of  damages  for  a  brtiach 
irfcoDtisct,  and  cau  he  also  tile  a  bill  for  specific  purforrndiu  v. 
1  cm  rery  readily  conceive  that  he  may  do  botti.   Suppose  a 
nuhfti entered  into  a  contract  for  the  purchaiw  of  nn  vHtnle — 
mpfnn  he  then  makes  a  sub-contract,  and  that,  by  rvAMon  of 
(he&ihireof  the  first  party,  he  himself,  not  having  the  powi:r 
nf  eoDTCying  the  estate  which  has  not  been  conveyed  to  litui, 
»  nljected  to  an  action  by  the  other  party.  He  may  have  a 
n'^iht  to  have  the  contract  performed — he  may  have  a  right  to 
rquire  that  he  shall  be  placed  In  that  situation  in  wlitch  it 
nt  tbe  object  at  the  contract  to  place  him,  but  be  may  ultio 
htremffered  a  legal  Injury,  by  which  be  would  become  eiitit- 
Id  to  a  certain  amount  of  damages-   A  Court  of  equity  may 
«B  will  not  allow  yna  to  have  the  remedy  of  requiring  a 
tfxdfic  performance  of  the  contract ;  hot  I  apprehend,  If  It 
cuulii  be  Mliewn  that  real  injury  had  been  sustained,  the  party 
mifht  tlien  proceed  to  recover  damages  for  tbe  lo!«  of  tbe  es- 
tate. That  is  settled  law,  and  is  clear  enough.   This  may  bo 
<loQe,  ntppoetng  a  man  covenants  to  pay  you  an  annuity,  you 
usy  bring  an  action  of  debt  for  the  annuity,  or  you  may  bring 
an  letioii  of  damages  tar  tbe  noD-payment  of  the  annuity,  but 
ym  cannot  split  your  remedy — ^you  cannot  do  timt  which  in 
tite  case  of  Lord  B^fot  was  attempted  to  be  done  (Lord  Bagot 
T.  Willianm,  G  Dowl.  and  Ryl.  87  and  719  ;  3  Bam  and  Cr.  285 
Knd  T72.)  Yon  cannot  go  to  a  Court  with  an  entire  demand, 
ud  ID  that  Court  limit  that  demand  below  its  real  amount, 
ukd  recover,  and  then  Ko  to  some  other  Court  and  recover  the 
KiBaitHlL'r.   In  Lord  Bagot'i  case,  it  was  deemed  expedient  to 
RD  to  a  Conrt.of  limited  jnrlBdlction,  the  object  being  to  ubttun 
s  jadKinent  qolokly.   That  Court  posseSMd  iarfsdlction  to  an 
amoDDt  equal  to  what  wau  thought  to  be  the  amount  of  the 
'iefcodant's  property,  and  it  was  supposed,  therefore,  it  would 
I«  of  no  IMS  attomptiug  to  recover  more.   Lord  Bagot  reco- 
fercd  to  the  extent  he  cklmed.   The  parties  afterwards  found, 
I'^Ltthq  ilefeadnat  biHiaMSsjHAfW^t^n  they  hod  supposed, 
^li  UwB  they  bcon^t  ab  jntlonuiHt  K&glbh  Cunrt  to  recover 
itte  rat.  It  was  b«ld  that  thsy  could  not  do  that — and  so  it 
he  Wen  beU  In  other  cwrat.   But  this  is  not  such  a  case. 
Elrir      ground  U[v>u  wliirli  1  tliink,  ia  concurrence  with  my 
i"'U.'  umi  K'jii  n.  il  hi.  rii),  t]i.ii  tijis  is      bar,  Ih,  that  the  two 
nrnij.Lie*  lUe  CcjIiJnii'iill;— tlli-v  iiru  flirtftwl  to  distinct  objoctd, 
"I'l  Jiaf*  lolnliy  ditferenl  effects— iiiifl  therefore  the  circuui- 
fiA\m  of  thlM  iMily  pun>iiUi{^  a  ri^v^ndy  for  the  purpose  of  ob- 
'■^=mts^  |n;M$Ctlon  iignitist  buin^  ctjiti^telled  to  cohabit  itith 
>t  liiMiwnd  eitlivr  durln^a  givi^n  time  or  an  indefinite  time, 
I  'i  iiti;  i^^nniHieiit  with  ihf  [u-jci-uilin:^  which  slie  afterwards 
■■-'"iiriLiu!  iijiiiiiJii^'lv  Wf  Lifiuiil  tlii.-  iNiii'riage. 

U)  UirOtt,  iiiv  tjo^tioii  wlitch  1t  Una  been  dnired  to  raise  In 
Uiii  -ohicb  wcFold  bfl  in.  the  nature  of  a  review  of  a  very 
l4]mUat  OHO  deoMAd  b^tiM  Bratcb  law,  to  tbe  effect  that 


an  Ettglifth  marriage  migbtbc  annulled  in  Scotland,  will  In  all 
probability  arise  again  and  be  brought  to  your  lordships*  bar, 
because  it  is  obvious  that  the  le^timate  object  of  this  lady 
Is,  by  annulling  tbe  marriage  under  the  law  of  Scotland,  to 
free  her  estates  from  tbe  heavy  charge  of  £1200  a-yoar  to  her 
husband  for  his  life,  she  at  the  same  time  having  none  of  the 
comforts  of  marriage. 
Lord  Chanedkr. — ^That  is  under  the  settlement 
Lord  Truro. — Yes ;  it  is  a  settlement  of  £1200  a-year.  Now, 
supposing  that  ultimately  the  Scotch  Courts  should  pronouncoa 
divorce,  and  tbe  hnsband  should  dedre  to  bring  under  the  con- 
sideration of  the  House  again  tbe  question  of  bow  far  this  mar- 
riage is  liable  to  be  dissolved  by  the  Scotch  Courts,  and  he  takes 
proceedings  for  that  purpose  under  that  settlement,  I  can 
readily  conceive  very  many  wayR  in  which  that  question  may 
be  nUsed,  which  ms^es  it  therefore  extremely  important,  not 
only  what  may  be  the  ultimate  judgment  of  this  Houmj,  but 
that  a  correct  view  should  be  takm  of  the  groimds  of  the 
judgment  in  the  particular  case.  My  Lords,  conudering  the 
great  importance  of  this  cose,  I  have  searched  very  widely,  and 
in  fact  mode  use  of  all  the  materials  that  wore  within  my 
reach,  for  the  purpose  of  seeing  if  I  could  discover  any  prin- 
ciple either  In  the  Scotch  law  or  in  the  English  law  which  it 
appeared  to  me  this  House  ought  to  adopt  as  applicable  to 
this  case,  but  I  cannot  find  any  wliich  would  go  to  »hew,  that 
pursuing  a  collateral  remedy  of  thin  description,  is  any  bar  to 
the  pursuit,  either  in  the  same  Court  or  in  another  Court,  of  a 
farther  remedy.  Tbe  two  things  may  well  stand  together,  and 
I  think  that  difiposes  of  tho  only  or  the  principal  difficulty 
arlnng  out  of  the  case  of  Allison  r.  Catley.  A  great  many 
remarks  are  introduced  Into  that  case,  but  what  Is  the  decision 
that  was  come  to  ?  The  case  was  decided  upon  the  ground 
of  j uriKdiction.  The  Court  hod  nothing  to  do  with  what  was 
the  effect  of  the  English  divorce.  It  is  said  the  man's  residence 
in  Scotland  was  only  colourable.  1  am  not  aware  that  there 
Is  such  a  thing  as  colourable  residence.  When  the  law  says 
that  a  man's  reridence  in  a  country  Air  a  certain  space  of  time 
shall  place  him  In  a  certain  position,  I  do  not  understand  how 
the  mode  In  which  he  retddcs  thei-e  can  have  any  operation  in 
qualifying  tho  effect  of  tbe  residence.  If  a  man  resides  40  day* 
in  Scotland,  he  is  sufhcieutly  domiciled  there  to  subject  him 
to  all  tbe  Courts  in  Scotland,  and  to  eutitle  him  equally 
to  all  the  benefits  of  tbe  Courts  in  Scotland.  But  if  it  was 
meant  to  say  be  bad  not  a  imfficient  reddence  to  (^tc  Juris- 
diction to  the  Scotch  Courts,  that  was  a  solid  ground  for  dis< 
posing  of  his  complaint.  But  in  tliat,  as  in  many  other  caws, 
you  find  many  remarks  made  which  t^nd  to  destroy  our  sym- 
pathy with  the  applicant,  from  a  suspicion,  that  his  motives 
are  not  such  as  demand  our  approtvation,  but  which  remarks 
ore  quite  inauffident  as  groande  fur  a  judgmeoL  The  effect 
of  tbe  Judgment  In  that  case  is,  that  a  man,  no  matter  whether 
he  be  an  Englishman  or  a  Scotchman,  who  sues  in  England  and 
gets  a  divorce  a  menta  a  ion,  ia  boned  f^om  muiutidning  a 
suit  for  a  divorce  a  vinculo  raafrifflomt  in  Scotland.  That  is  tbe 
judgment.  It  would  be  unfortunate  indeed  if,  wheq  you  have 
to  apply  a  judgment  for  the  purpose  of  forming  your  own  opi- 
nion upon  a  case,  you  look  to  tbe  remarks  which  fell  from  the 
Judges  in  tbe  course  of  delivering  their  judgment,  and  lotftaad 
of  considering  what  Is  the  point  decided,  and  what  is  the  point 
which  legitimately  ought  to  operate  upon  the  discusrion  at 
the  time  you  are  o^ng  it,  you  pick  out  bete  or  there  a  seuteuoe 
which  bears  upon  another  subject. 

My  Lords,  six  of  the  Scotch  Judges  have  said  distinctly,  that 
a  judgment  of  divorce  a  maua  tl  toro  a  a  bar  in  Scotland  to 
a  salt  for  a  divorce  a  viMulo  matrimotui.  With  tli«  greatest 
twasible  respect  to  those  learned  Judges,  though  this  cade  pre- 
sents to  my  mind  considerable  difficulty,  I  think  tlie  view 
wliich  my  noble  and  learned  friend  has  taken  is  the  correct 
view,  and  not  that  which  is  embodied  in  that  case.  I  think 
in  this  case  the  learned  Judges'  judgment  below  proceeds 
mainly  upon  the  pcunt,  that  this  lady  was  not  tlie  originator 
of  tlie  suit.  They  say  she  was  defending  herself  Yes,  so  she 
was,  but  she  was  doing  more.  You  have  nut  closed  the  re- 
cord— you  have  not  given  the  paiUcsan  opportunity  ther^re 
of  reprinting  the  cose  iu  its  fulness  to  you.  She  might  have 
been  dismissed  from  that  suit,  and  have  reseived  her  remedy 
for  Scotland,  if  she  bad  taken  the  defence  she  took  without 
adding  the  pr^er  which  is  contained  in  her  defence,  namel*. 
a  prayer  for  affirmative  relief.  If  %tk^b9^^SU'V^j"^^'l'^^iiC 
(,but,  being  a  lady  of  large  fortune,  she  boa  no  occomou  t<uUo 
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lio),  Tflt  had  been  necemry  for  the  proceedinft,  iDordertoK>re 
hvr  ft  claim  to  aBniQinr,  that  sbe  should  paj  for  affirmntire 
t«Iief,  it  mifclit  tm  well  Bare  been  satd,  in  imch  a  cftse,  tbat  she 
Iras  not  en  actor.  My  Lords,  therefore  to  eav  tbat  she  fs  not 
tSD  actor — to  »y  that  she  is  not  m\ng  for  alimony,  when  Khe 
Is  asking  ior  alimnny,  Is  to  say  that  which  the  case  (toca  Dot 
warrant.  The  learned  Judgcft  in  this  case  have  Bald  tlie  cnn- 
trary  of  that  which  is  diftinctly  decided  in  Allison  v.  Catley — 
ihey  have  saSd  that  a  Jndemeot  of  divorce  in  the  Courts  in 
England,  which  is  fonnded  upon  a  responsive  allegation  bv 
the  wife,  is  no  bar  to  the  proceedings  for  a  divorce  in  Scotland, 
beoanse  it  is  said  the  wiie  la  not  the  originator  of  the  suit, 
and  is  not  an  actor  in  it,  inasmuch  a?  hor  charge  of  adnltery 
Is  raised  merely  by  way  of  defence.  I  think  your  Lordahfps 
most  not  shrink  from' taking  the  correct  view  of  Allison  v. 
Catley,  and  tbat  you  most  not  let  that  case  be  set  np  here- 
aftw,  unless  yonr  Lordships  think  It  contiUns  good  law,  by 
reason  of  its  being  supposed  to  be  fonnded  upon  some  cir- 
comstances  which  may  delude  parties  to  appeal,  those  cir- 
tnmiitftnoes  bein;;  in  fact  so  difTurent,  as  to  give  rise  to  Im- 
portant distinctions.  It  will  be  for  your  Lordships  to  say 
what  is  the  correct  view  of  that  question,  notwithstanding 
tbs  manner  !n  which  U  was  dealt  with  on  a  fbrmcr  occa< 
don,  fbr  that  Is  in  truth  a  judgment  that  a  divorce  obtained 
In  ih9  Courts  below  is  a  bar  to  the  party  who  has  obtained 
that  divorce,  and  who  is  instituting  other  proceedings.  I 
therefore,  my  Lords,  concur  In  the  opinion,  that  this  pk-a  Is  a 
bad  plea — that  the  fact  it  alleges  does  not  prevent  the  party 
bbtaining  that  relief  which  she  is  well  entitled  to — not  entit- 
led to  in  the  Court  to  which  she  first  appealed,  for  she  there 
Mated  her  whole  complaint,  and  obtained  all  the  rellefe  which 
that  Court  could  give,  bnt  that  did  not  debar  her  from  going 
to  Scotland,  and  there  asking  for  an  extended  relief  beyond 
what  she  could  obtain  in  this  country,  and  which  extent  of 
relief.  I  tnink,  was  quite  consistent  with,  and  collateral  to  that 
Irhlcb  she  obtained  in  England. 

I  therefore  concnr  in  Uie  judgment  which  my  noble  and 
learned  friend  has  recommended  your  Lordships  to  pronounce 
In  this  rase,  being  satisfied  that,  as  a  matter  of  right,  the  ap- 
pellant is  not  enUtled  to  have  this  cause  remitted  by  reason 
m  ft  jod[;ment  having  been  given  on  the  merits,  contrary  to 
tlif  law  of  the  Court,  without  (ho  record  being  closed. 

Dr.  AdiitmM — My  Lords,  the  costs  of  the  argument  as  to  the 
competency  <^  the  appeal  were  reserved.  I  trust  ymir  Lord- 
ihips  will  give  ns  those  costs.  It  has  been  done  in  cases  to 
which  I  may  call  the  attention  of  yonr  Lordships.  Tlie  case 
of  Gray  v.  Forbes,  8  Sh.  and  M-L.  400,  and  1  M  L.  and  Rnb. 
645,  is  precisely  in  point.  The  point  wub  there  raised  with 
Teference  to  the  competency  of  the  appeal. 

Lord  C&onccUor.— You  are  not  submitting  anything  to  the 
House  contrary  to  what  has  been  decided  r 

XV.  AddatM. — ^No,  niy  Lord.  The  question  was  reserved  as 
to  the  costs  of  the  argument  as  to  the  competency  of  the  ap- 
peaL  I  trust  your  Lordships  will  give  thu  costs  Of  that  argu- 
ment as  well  as  the  costs  of  this  appeal. 

Lord  TntTo. — Who  was  the  petitioner  f  You  will  he  the  party 
to  |my,  will  you  not  f  Yon  are  the  party  w  ho  turns  out  to  he 
wrong. 

Lwd  C/uaeeSor. — Were  not  you  the  appellant  f 
Dr.  Addanu. — Yes,  my  Lord.   The  coets  w  eie  reserved  there, 
and  so  they  were  in  this  case.   The  marginal  note  In  that  case 
i» — *'  CosiHiincIiiding  those  incurred  byrehpomlentln  unsuccefl- 
folly  opposing,  on  the  ground  of  Incoinpeteticy.  an  appeal  which 
Was  Alterwatds  dismissed  on  the  merits,  awarded  against  the 
appellant."   Ju  that  case  the  Lord  Chancellor  moved.  "That 
the  Interlocutor  be  affirmed  with  costs,  stating,  that  if  the  ap- 
pellaot  he  right,  that  he  has  such  an  interest  in  the  fund  aa 
to  dixputo  the  judgment,  he  cnnnot  object  to  being  made  a 
party,  and  if  properly  a  party,  he  is  properly  made  liable  with 
the  othcnk   Upon  the  metitti,  It  was  clear  that  the  Judgment 
of  the  Court  waa  well  fonnded — although  the  appellant's  right 
to  appeal  had  been  sustained,  yet  be  had  been  recommended 
K  vvSf^/^^^'*''^^''  propriety  of  pressing  his  appeal  further,  and 
*^1lejHAr«lMiri9^wrong  on  the  merits  of  his  appeal.   The  inter- 
'  from  ought  to  be  affirmed  with  coRts,  inclnd- 
^nfs  coats  of  dlsonsslng  the  competency  of  this 
I  coits  were  resetved.   The  respondent  has 
the  merits  of  the  appeal  to  yonrlxtrdships, 
srn  to  me  lo  form  an  important  precedent 
The  'edits  were  nserved.  I  apprehend 


that  in  a  clear  case  they  woulil  uvA  bfivo  been  ressrv^  tlr 
costs  were  reserved,  as  I  dpprehend,  In  order  to  see  Wbtf  Muu 
bfthe  appeal  upon  the  merits,  and  im  thJmtfTllitbeMqMtidut 
has  been  entirety  snccessiiil,  and  tberefore.I  tnist.yenr.  jitfd- 
shins  will  give  us  those  costs.  This  is  a  caoe  ^otvi^en  ^mb>n<l 
ana  wife,  la  which  the  htuband  is  receiving  £12i)0  a-yearfroni 
the  lady'H  property.  ' 

Mr.  Anderton.—CoiXn  were  reserved  In  reference  to  this 
plication  by  my  client,  not  by  the  other  dde,  but  by  Qk  sp- 
pellaut ;  and  t  apprehend  It  is  the  settledconrse  of  this  Hotic. 
Where  costs  are  reserved  in  foTOur  of  a  party,  who  haa  etb 
blished  the  competency  of  an  appeal,  to  give  them.  KodoDbt 
there  are  cases  where  the  question  Involved  in  the  competenrr 
is  analogous  to  that  involved  in  tlie  merits.  And  the  appel- 
lant being  wrong  on  the  merits.  Is  wrong  on  the  competsotj. 
The  House  has  power  in  that  cose  to  fsclnde  the  oosls  of  tbt 
competency.  But  the  general  role  Is  otherwise,  that,  iriuM 
the  respondent  establishes  his  right  upon  the  meiils,  kit  hik 
In  his  attempt  to  exclude  the  appeal  altogether,  ba  fspi 
that  unsuccessful  att«npt,  though  be  may  get  the  costs  of  1>W' 
fng  upon  the  merits.  In  thecaseof  Kerrv.  Keith,  1  Bi^'sApp. 
Xi.  426,  where  the  ttiatter  was  argued  at  your  I«rdshijti'.  bar. 

f'Our  Lordships  will  find  the  question  discussed.  Afk^r  tonr 
nterlocutory  observations,  Lonl  Brougham,  addrerang  hipittl' 
to  the  respondent's  counsel,  said,  "  The  decision  on  the  compe- 
tency is  against  the  other  party,"  that  Is,  against  thereepon. 
dent,  "  and  they  must  pay  the  costs  taxed  by  tbe  proparAKftr 
with  respect  to  the  question  of  competency,  and  that  |Ktln« 
the  whole  question ;"  and  the  order  of  this  House  upoo  ttix 
point  was  included  in  the  judgment :— It  ix  ordered '"  tkil  Um 
H&A  respondent  'William  Keith  do  pay,  or  cause  to  be  mdd,u 
the  said  appellant  in  the  said  original  appeal,  tbe  oasii  iDcot- 
rcd  in  respect  of  the  caoe,  and  prooeedin^s  in  tbu  Howt  VK- 
iug  out  of  the  said  petition."  Uy  learned  friend  has  nfw.ru^ 
ed  this  matter  as  a  renewed  application.  I  made  the  applii«- 
tion,  at  the  time  your  Lordships  decided  this  interlocutor  in 
my  favour,  that  the  respondent  should  pay  to  tbe  i^tpsli^'i 
the  costs  of  tbat  appeal,  and  t  beliove  it  was  in  cqow^wcr 
of  my  making  the  application,  that  the  Uuuse  ni:iCTi^  ^ 
matter  till  they  had  disposed  of  the  cane  upon  the  uierits.  _ 

Lord  Chanc^hr — My  Eiords,  in  thlx  case,  I  tbiuk  it  i«  qnit' 
clear  that  there  ought  to  be  no  costs  ou  t-Uhtrr  pide. 

Jtdtrtociitors  a^med. 
Flint Divirfon  — Smedley  and  RogerH  and  Do<ld8  and  Sn-'f. 
AjypfUtnt't  Sohdtom  — GtHMtme,  Weems  and  Omhamc^  Si9^- 
deuft  SsA'cifors.— (U.D.K.) 


lU  Ihcember  1S62. 
Kmt  Dif  19I0R. 
John  Watwk,  PttUwiur. 

Factor  Loco  Tutdris— Caution— Act  of  Sederunt 
llth  Dec.  ia49. 
Where  the  bond  of  caution  fur  a  factor  loco  tvtorit  wu 
lodged,  in  terms  of  the  act  of  sederunt  1 1  th  Dec.  I84i*, 
§  2,  wttbin  thirtj  days     the  date  of  the  a^tpoInttneDt, 
but  the  certificate  of  his  sc^vency  was  not  lo^ed  iritbio 
tbat  period, — ^Held.  that  it  could  not  be  received  t'*'*^ 
afUr,  and  that  a  new  application  for  tbe  appmntueet 
waa  unnecessary.    Thereafter  the  same  pariv  '**r 
pointed  as  factor,  and  of  new  ordained  to  find  cautjoh. 
Ad.  M'XeiU  ;  Wotherspvon  &  Mack,  8S.C.(4jeMU.— f^  *'-^) 

\at  December  1852. 
FiKST  Division. 
David  Rooertsox,  Petitioner. 
Jodldal  Factor— Trustee. 
Where  all  the  trustees  nominated  bj  &  deed  of  'lettI^ 
ment  decluied  to  accept,  the  Ck>art — on  tbe  pijp^' 
laid  down  in  Pennycook,  20th  December  1851,  W  * 
party  wbo  has  refused  a  gntoitoos,  is  not  to  be  ^pptwle^ 
to  a  lucrative  office  on  the  same  estate — refbsod  io  tp" 
point  one  of  the  parties  named  under  the  setdtiDCD;, 
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jadidal  &etor  on  the  estate,  although  (he  application 
{ta  hit  sppoiDtracnt  waa  made  vith  concurrehco  of  all 
tU  beDeociaries,  and  although  (two  being  provided  by 
the  settieineat  to  be  a  quor am)  the  trust  under  the  set- 
denent  aast  bare  ibUen,  although  the  party  for  whone 
ai^intment  application  was  made,  had  himself  accepted. 
AeL  Qifford  ;  Alex.  Gifford.  8.S.C.  J^l.— (W.ti.T.) 


Itt  December  1652. 

Bdbert  Shields  and  Mandatory,  Pursuers,  v.  Mrs. 
Maroaret  Beattib  or  Shieldb,  Defender. 
Jurwdictioii —  D*>mi<'ile —  Fureign —  Di worce —  A  huibaHd  reti- 
ittt  m  Aev  KofA,  w/ure  he  had  purtutd  his  trade  Jot  fbur 
gun.  niaed  mn  aetien  of  eliverce  agaiuat  hU  wife  befora  the 
Cttri  ^  Seuitm.  Both  partiet  were  SeofcA  bg  birth,  the 
mmmge  had  fsAm  phu  i»  Seoltmitd,  and  mi  foltawed  bn 
tmeni  ftar»'  ntHbnee  in  that  eounity.  Scotland  vaw  the 
lnn«  ilflirri.  and  the  defender  being  permanentlg  resident  there, 
»eiperttmalfy  eUed.  She  pleaded  that  there  waa  no  juritdie- 
ffaa,  in  retpeet  that  her  husbanti't  reeidenee  in  New  York 
pnt  to  both  s  Jbreign  Jbmicite — Plea  repelled. 

!Aua  was  an  action  of  divorce  against  a  wife  on  the 
jnsand  of  adulteiy. 

lie  deftnder  pleaded  that  there  was  no  juriadiotion, 
in  R^ct  the  Parmer's  domicile  was  foreign,  and  thut 
liie  domicile  waa  hers. 

Both  partiea  were  Scotch  by  birth.  The  marriage  had 
Uk«n  place  at  Rutherglen  on  14th  June  IB44.  In 
1*^6,  the  pursuer  having  suspected  his  wife's  infide- 
liij,  lefl  her,  and  aflor  that  date  liveii  sometimes  in 
Bitkerglen,  and  sometimes  in  Liverpool.  On  12th  June 
IMS  he  went  to  New  York,  where  he  pursued  his 
trade  of  a  machine-maker,  and  was  resident  there  when 
this  action  was  raised  in  July  \%t>'i. 

The  defender  was  alleged  to  be  living  in  open  adul- 
Utrj  :irith  bar  paramour  at  Partick,  near  Glasgow.  She 
had  never  left  Scotland. 

The  Lord  Ordinary  reported  the  point  of  jurisdiction 
Terbally  to  the  Court. 

Pattimm  for  defender — The  purBuer  was  domiciled 
in  America,  and  the  adultery  refers  to  a  pijriod  during 
which  the  husband  was  residing  there.  The  domicile 
and  forum  of  the  wife  follow  that  of  the  husband — 
Warrender  i/.  Warrender,  'J  S.  A  M'L.  Iu4 — see  Lord 
Bronghara's  remarks  at  p.  192;  Forrester,  July  IH, 
1B44,  The  pursuer  had  lost  liis  Scotch  domicile.  He 
is  carryiDg  on  business  In  America,  and  has  no  family, 
and  no  domicile  of  citatioa,  here. 

Bimcan  for  pursuer — It  was  enough  to  establish  juris- 
'tiction  here,  that  the  Ltciis  delicli  in  Scotland  was  com- 
bined with  personal  citation.  Kit  there  was  much  more 
in  the  case  than  these  two  fiicto — Obristian  v.  Christian, 
Jupe  14,  1851;  ICngertJ.  ChurcKU,  Jan.  15,  1840; 
Oliacre,  ^eb.  20,  1834. 

JfoBcreiyfor  defender — ^The  husband  is  in  America 
onimo  rmiXTimdi.  If  so,  then  there  is  no  Scotch  domicile. 
A  party  Kvingirt  America  nnimotm.anendi,  is  an  Anieri- 
ran.  His  domicile  is  in  .S'ew  York.  If  so,  the  wife's 
domicile  is  of  necessity  there  also.  Could  the  wife  sue 
theJiiabMid  for  adherence  or  for  aliment  in  this  Court  ? 

^ptds  fit  reply — The  cases  cited  wftre  a  fortiori  of  the 
prtasnljii  all  olKer  respects  except  the  40  days'  residence. 
'  '•'lic^*'?^  ^ctio°  ^  aliment  or  for  adherence 

^^J^  bfr  taisecl  a^^nrt  the  pursuer.   That  was  not 


the  way  to  test  the  question :   lite  question  is,  wlbat 
gives  jurisdiction  in  questions  of  divorce.   Now,  although 
there  was  a  great  deal  more  here,  nothing  mcrrB  was 
required  than  loeus  delicti  and  personal  citation.  -  -  . 
At  adviang, 

Lord  Juttice-Clei^ — ^It  appears  to  me  to  be  importsnC,  nid 

practically  most  oseful,  that  this  question  lin«  been  ruiiied,  «tw1 
it  is  bmuglit  before  ua  by  ihe  report  of  the  Lord  Ordinnry 
on  a  record,  which  eiiableB  os  very  satisfactorily  to  dispiSsevf 
tbc  qiiestion.  In  disposliif;  of  any  case  which  raises  a  f;eneml 
ijuetiUon,  I  think  it  ia  tmdesirable,  and  not  very  judicial,  to 
avoid  tlie  decision  of  the  question  by  an  attempt  to  An  on 
particular  spvcialtien,  without  saying  wh«t)ier  these  Rp«cialtlca 
are  necessary  fitrthe  judgment  or  not,  Suub  n  cinirse  of  judMsl 
opinions  introduces  great:  uncertainty  in  other  ca^.  Whflnti^t^'P 
the  facts  really  raise  a  general  point  which  depends  on  prlnciiile, 
I  tiiink  it  id  uf  importance  thnt  ttie  Court  shnuM  lay  down  mid 
act  on  a  clear  principle,  if  they  can  adopt  one,  and  not  mix  Vip 
with  that  principle  a  variety  of  specialtlet,  wltich  either  dUfpliice 
any  Ri^enil  principle,  or,  becaase  titey  are  noticed,  appear  to  inrii- 
cate  thnt  a  general  principle  is  not  adopted.  On  thtf  Mliinhatid, 
I  do  not  wish  now  or  at  any  time  to  propound  any  general  prtn- 
ciple  which  the  facts  before  us  do  not  properly  raise  ;  and  on 
ttie  one  band,  I  am  ready  aitd  disposed  to  decide  any  pbiftl  on 
genera)  grounds,  when  that  in  really  necessarv,  so,  if  .1  thouglit 
the  case  before  us  could  be  satiafaeitffily  decided  on  any  special- 
ties, I  should  think  It  an  unjudicial  courae  to  enter  unaecesiarf ly 
on  any  general  question  of  jurisdiction,  which  the'Escts  did  Ant 
compel  U9  to  entertain.  But  I  concur  with  the  Lord  Ordinary 
in  thinking,  that  the  facts  on  this  record  raise  for  our  decisioii 
H  general  question,  which  we  cannot  and  ought  not  to  evade, 
and  which  it  is  material  to  decide,  as  it  is  at  the  same  time  tlie 
point  really  Inrought  before  ub  for  deoitlon. 

Kow,  what  are  the  faets  on  this  record.  The  parties,  con- 
fessedly both  Scotch  by  birth  and  residence,  marry  in  t^tlA)d. 
After  marriage,  they  both  reside  in  Scotland,  and  cohabit  as  hus- 
band and  wife.  Their  marriage,  therefore,  not  only  was  </«/icro 
contracted  in  Scotland,  but  it  was  entered  into  with  reference 
to  a  Scotch  domicile,  and  with  a  view  to  the  law  of  Scotland 
governing  and  regulating,  in  all  ordinary  circuniBtances,  tlw 
rights  and  relations  of  ttie  parties,  and  their  remedies  as  mar- 
ried parties,  the  one  agninst  the  other.  That  poitit  I  consider 
of  the  greatest  importance.  Ttien.  after  some  years,  the  husbbiid 
leaves  Scotland.  The  ground  of  his  teuvingScotlaml,  and  leav- 
ing his  wife,  is  not  miitvrinl.  So  far  as  n\ie  is  concerned,  tt  is 
desertion;  and,  I  have  no  doubt,  gave  her  the  ordinary  proper 
remedies  agiunat  that  wrong;  if  aiie  had  ptosecsted  them.  ** 

To  a  certain  extent  she  took  th^  remedies,  having  obtained 
decree  of  aliment  against  him  in  August  1946,  before  he  left 
Scotland  for  Kngland,  or  about  the  time.  This  decree  is  fcry 
important  for  her  interests  wlieu  tlie  hustund  reappears  in  the 
Scotch  Courts  to  proceed  against  her  fur  violation  of  her  con- 
jugal duties.  Ttiert  the  husband  ftrst  goes  to  Sngland — no 
matter  fhun  what  motive, — and  in  1848  goes  to  America  to  pro- 
secute his  busiiiesB  as  an  engineer,  and  he  has  been  there  for 
four  years  before  the  institution  of  this  action.  The  defSender, 
the  wife,  remained  in  Scotland,  which  was  the  forum  of  their 
birth,  of  their  marriage,  and  of  their  residence  as  man  and  wife, 
and  in  which  country  the  wife  has  continued  to  ri-side. 

In  these  circumstances,  the  pursuer  avers,  that  the  wife,  re- 
maining in  Scotland,  has  committed  adultery  In  this  country, 
whidi  he  id  ready  to  instruct,  and,  in  reiipect  nf  that  averment, 
institntcB  an  action  of  divorce  against  ber,  still  resident  in  thi» 
country.  She  meets  the  action  by  disputing  the  inrisdiction  of 
the  Supreme  Court  of  thiH  country;  and,  if  1  understand  rightly 
her  plea,  ahe  maintained — fur  he  cannot  ray  *he  not  amenable 
in  one  forum  or  the  oilier — lliat  she  ought  only  to  be  summoned 
tomeet  that  action  in  tlie  courts  of  the  Stateof  Antericain  which 
lier  Jrasband  Is  resident,  and.  she  says,  domfciIed*by  his  residence 
since  1848,  and  by  his  intentiort,  stated  at  tile  bar  but  not  on  re- 
C'lrd,  toreniiii.n  there.  The  wife,  therefore,  acliiMydisputea  the 
pi>wer8  of  tin-  Court  in  Scotland  to  take  eognizunceof  the  adul- 
tery aiiC  h(\^s  coln.^lit[ell  in  KcotHnd,  and  to  pronounce  difhrce, 
if  tbB  fact  ii>'pf'o^e'ii,  at  the  suit  of  the  hijoreff  hAiiMand'Sgninst 
iier,  re^ideoc  in  SuotlBnd,'ffnd  Anlenable'tD  fftf  laws  In  other 
respects.         '  '  *  ''  '       ■ .      •  -  i<  ■ 

If  I  understand  IlieideaortliedefendercntVetniy,  she  pleaded, 
that  the  husband,  nutwithsundiug  tite  ^^tftg  already  stated,' 
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oiigrht.  in  addition,  to  have  come  to  Scittlam]  fur  forty  days,  as  if 
lie  iiiid  been  in  all  respects  previously  disconnecied  witti  Rcot' 
Innd.  I  Am  deiiroui  nut  to  indicate  any  opinion  as  to  tU<f  vases 
which  proceed  entir^y  on  the  husband's  residence  for  forty  days 
in  ScotlAnd,  or  as  to  the  views  stated  in  other  ca«es  in  :rhMt>tjMt(. 
fatt  of  residence  for  forty  days  Appears  to  be  relied  oaiaao  ,ini- 
pOttotitaDdesiential  elemeiit  of  ju^menL  It  is  not  necessary ' 
at  preMAt  to  review  these  cases.  1  Tery  much  doubt  whether  the 
oidoioas' given  In  sereral  of  the  cases  referred  to  are  accurately 
reported,  or  mt  I  most  liold,  that  the  opinlooa  indicated  ia.- 
these  casH  bad  nference  solely  to  t)ie  special  facta  in  Ibeae  ptr- 
tieblar  Okses,  and -were  not  intended  to  lay  down  tliat  tbeparti^ 
catar  spedidties  referred  to  Id  these  cases  were  nooessu?  for  the 
judgmelits  phmiRinced,  At  the  same  time,  I  must  express  my 
regret  that  more  care  was  npt  taken  to  slate  some  principlo 
of  dwtsiDn,  so  as  to  nroid  tlie  uncertainty  wliich  a  general  riew 
rested  on  all  the  specialties  of  the  caae,  without  stating  which ara 
esvcDttal  lur  jndgment.  Is  sure  to  produc?.  labritaiii,  therefiw, 
fVom  comments  on  tome  of  the  former  cases,  wliich  are  neitlitr 
satisfaotory  nor  consistent  (probably  from  tlie  cause  X  have 
mentioned)  in  the  reasons  apparently  assigned  for  judgweal. 

The  wife  has  continued  to  reside  in  this  country,  a^id  iu  this 
couatfy  the  commits  adultery.  She  is  amenable  tu  the  )av  <^ 
Sootlaod  as  to  alt  her  other  acts  and  deeds,-rand  the  point  is. 
on  what  gronnd  fs  slie  not  to  answer  in  ilie  CoofU  of  this 
couAtry,'  to  her  husband,  for  the  gravest  and  moat  ini|KUtant 
acfwhich  can  affect  the  relation  between  tliem. 

She  is  here — in  ttie  fiiram  of  the  country  wliera  the  act  was 
committed,  and  in  which  she  is  called  on  to  answer ,  Sof  it~~ 
wherw  ail  the  witnesies  are.  H»nlship  she  cannot  plead.  The 
forum  is  the  moat  ftrourable  fur  her.  But  )ier  nh^  ia  a  raoat 
tinguUr  one: — My  husband  is  resident  in  New  York — now  do- 
miuited  there — and  to  my  own  incnnvenicnce  I  ouglit  in  law  to 
be  lield  to  hare  no  other  forum  in  which  w  answer  (or  any 
delinquent^  against  the  laarriage-contraut.  than  that  in  which 
my  husband  reaides;  and  my  domicile,  not  fortlie  interests  and 
rights  of  the  husband,  and  not  in  reference  tu  our  originai  d^k 
micile,  with  a  view  to  which  the  marriage  was  contracted,  but 
solely  by  fiction  of  law,  bat  yet  to  alt  Intents  and  ,parp(Mea< - 
ouglit  to  be  that  in  which  he  resides,  and  no  other. 

This  plea  rests  entirely  on  the  ground'  ft«um4d;~rlc  that 
the  domicile  of  the  husband  nnt  only  is,  in  all  tAruomstanoea, 
to  bo  that  in  which  it  is  competent  for  the  huaband  to  cite  the 
wife,  bat  the  only  forum  in  which  she  is  called  upon  to  answer 
to  a  rait  at  the  instance  of  the  huttband,  1  think  tbeaeare  not 
convertible  propositions.  The  ground  adopted  by  the  defender 
•eema  to  arise  from  a  misconception  of  the  case  of  Warmtder, 
and  an  unwarrsnted  application  of  some  oxpBessioM  in  the 
opinions  stated  in  that  case.  The  case  lays  down,  no  doubt,  the 
general  proposition,  that  the  proper  domicile  of  the  husband  is 
the  doKtiuile  of  the  wife,  and  that  though  she  has  left  luo  and 
is  living  abroad,  he  shall  nut  be  deprived  thereby  of  the  reme- 
dies  against  her  competent  to  him  by  the  laws  of  his  own  ooun- 
tnr.  But  that  proportion  waa  stated  in  relerence  to  a  case  in 
which  tlie  liDibaiid  continued  In  tlie  original  domldie  of  the 
spouses  as  married  parties,  and  by  the  law  of  which  country  the 
wife's  provisions,  in  caae  of  his  deflti^  were  secured.  The  pro- 
position was  Dot  laid  down  in  an  abatract  manner,  to  the  effect, 
or  with  the  iotentkH),  of  establishing,  lliat  in  all  drcumstances, 
and  witcnever  a  husband  chooses  to  leave  hia  wife  behind  him 
in  tbdr  native  country,  and  to  rwnoTeto  di&rent  parte  of  the 
world,  that  the  wife  is  bound  to  foltow  bioi,  and  meet  him  in  that 
country  in  which  he  finds  it  must  easy  to  obtain  a  divorce,  or 
that  such  foreign  country  Is  tlie  only  forum  in  which  it  is  com- 
peUat  for  him  to  proceed  against  her.  And,  accordingly,  when 
the  case  of  Warreoder  was  quoted  in  one  of  the  former  caaea 
to  ettablMi  such  a  proposition,  Lord  Mackenzie'  at  once  cor- 
rected the  errAr,  and  said  he  drew  no  such  oonseqoence  from  it. 

Whether  the  defender  would  now  be  obliged  to  meet  an  action 
raised  agiintf  her  in  the  Court  of  TSew  York  by  her  hubaod, 
who  has  left  ber  in  this  conntry,  Is  a  pcdnton  which  Idesiro  to 
reserve  tny  uplNfon,  and  whkh  is  not  necessarily  decided  by  the 
caae  of  Warrender.  But  even  if  he  coutd  proceed  against  her 
in  the  Couru  of  New  York  after  personal  notice  of  Uie  ao^on, 
it  b^  no  meani  followa  ttM  it  ii  not  compeietU  for  him  to  proceed 
against  bar  for  the  wrong  den  to  him  in  tbe  country  wnne  she 
liat  continued  to  reside,  and  has  committed  the  wrong,'  and  tu 
tlie  laws  of  wliicli  she  continues  amenable.  His  right  to  sue 
her  it  dependant  oo  hit  domldtc^  for  the  right  arltea  out  of  their 
zvUtion  by  marrlige.  '  - 


Bill  there, iafi  wfwt  assumption  when  it  is  said  in  this  ea«e. 
tiiail  the  pursuer  has  lost  Ids  Scotch  duniicile,  and  ncqoireil  a 
domicile  in  America,  because  he  has  boea  some  years  engattwl 
ill  his  trade  in  New  York.  The  question,  as  t»  whether  «pt-ty 
liaa  loat  Ims  uriRinHl  domicile  and  acquired  anoiher^ — a  dtfl^tl 
enougli  one  nftefl  to  fl«*le'  wiien  the  psfly  Ih  dead-^rtiii-i 
matter  far  innrc  di6Bti«lt  to  determine  when  he  U  alfvo.  '  Tlie, 
defender -says  he  is  In  New  York  anAno  reuiOnamS,  ar^d  it  lafj^t 
is  am.  element  of  great  importmce  in  sttth  Cflseti .  '  !4<>  It  is ;  >liJ 
I  do  out  say  that  tacta  mi^  nut  nee«r  to  li^trodutfo  It  liitothe  lu- 
q%dty  aa  to  a  party'a  dem^le  even  when  Mfre.  Biit  It  is  a  vciy 
curious- matter  indeed  when  be  is  alive,  and  of  very  littl«  tin 
pifftaaos  w^  a  party  is  in  the  prime  of  We^  and  engaged 
abroad  only  as  a  workmaa,  (6$  if  any  pOT^se  dt.tt^e  can 
any  thaae  be  ascribed  to  hi  m,  his  viewv  ma^^^aigfi  e^ty  irtua A 
or  year  witli  a  thousand  eircunwtancea,  and  tlie  more 
pennuh  tlie  mans  likely  it  may  be  that  He^  may  cherish  the  in- 
tealien  of  retitmliv  ultimately  to  SeotUnd.  The  engagemeittt 
he  maybe  under,  or  Ma  deoaratfone  and  expressinua,  wnnld 
teaiUf  not  be  -of  the  slightest  importance.  I  lay  aside,  theu, 
ns  altogether  irrelevant,  the  statement  made  at  the'  bar 
the  ilefender,  that  the  party  was  in  Kew  York  ammo  rM«- 
nnuA',  according  to  tlie  aoeoants  received  by  the  hwt  post,  of  Ui 
expresMims,  declnratlom  ttnl  Intentlona,  as^to  which  the  evi. 
denoa  may  vary  with  the  next  mail.  That  atich  a  party  ha^  lu« 
his  Scotch  domicile^  ao  as  not  be  able  to  ln^^  in  Scotland  his  wife 
whom  he  has  left  here,  whetliar  he  had  oAiabited  with  her  U^ 
terly  or  not,  ia  a  proposllioo  qnite  aiitenaUe.  He  niuy  be.  ro<I 
probahiy  is,  in  tbe  eourse  ef  acquiring  a  domicile  in'  Kew  fort 
But  the  faot  that  lie  left  his  wife  In  Seotinnd  would  \jt  nl^ . 
cases  be  uuHulnrive  that  be  had  not  h»t  his  Scotch  .dmnclle. 
Mo  doubt,  wbeu  he  deserts  and  does  not  ihittauln'btfr,  t£ar  jfa^ 
ii  lint  of  tlse  nme  imporfaknue.  BatatlUihe  r^ideiite  df  t|p« 
wife  in  Sootland  it  net  nn4in|ir>rtint,  even  tf-tlie  <ioestiitti'b;ti>. 
be  decided  by  tlse  batMuid's  dwniulle.  v'  '  ^.^  V 

Bat  whetlier-i>e"tr  acquiring  a  diitiihdle  in  Amurlca.  Arjnr 
even  liareaoiutral  oiib,fornloiit  mirj^iaea,  I  runsider  tiriiUik^A: 
to  ilie  pMot  hotaalijr'  ndMd  by  this  case.  Fat  the  4H^  i«f  thEf  [ 
Scutchmmi  is  veaidenti  abd  haa  oMitintted  fti  reside,  in  tllH  ebnn- 
try,  with  refereiteeto'the  iRwaof  which  the  mWriage  »4i 
traoted,  andtn  tfliis  coantiry  she  hiis  cummittpd  adaltery.''  An)' . 
on  these  felAal  aniifecAdedly  of  npt^inn,  th-it  ttv^liuBbatiitlsnt- 
titled  to.prooeed agaiost  ber  in  the  Court*  of  tMa  coantry.  fii' , 
regard  to  tbe  relation  of  -  marrh^,  eveff  if  tbe  lldaband  hiU^;ac- 
quired  a  domicile  elsewhere,  yet  if  hit  wife  resident  1}^.^ 
living  in  adultery,  I  appr^entf  bitprerc^tiveasa  bt»^oI(>m' 
her  entitlet  <hila«^  sue  tier  Ut  the  (Miiee  of  her  residence  iM<it. 
her  oflfencfr— aiid  Equally  «o  wtiet)«^'he  couM,  on  legal^D- 
ciple,  insist  that  bar domlcUe In  law  hadfidlowed  hit.'  ft  i^In 
vain  (o  resort  to  the  fiction,  that  her  person  la  sun)E  iir  hit,  aoJ 
therefore  that  her  reside oce  A  facto  in  Scotland,  and  Coitaniii- 
sion  of  adultery  in  thit  country,  is  of  no  importance,  fur  the  very 
suit  which  be  raises  agalnat  her,  is  fbr  the  purpose  of  dissolrins 
their  oaoneution,  and  to  her  aeparatereaidaice  is  plafaily  a  n»t- 
ter  of  feet  whkih  cannovlie  disregarded  on  any  fiction  jfroHcabls 
to  other  questlona  between  them,  or  between  her  ifu  third 
parties. 

Great  Importance  was  attached,  it  was  aud,  In  sotte  of  nw 
cases,  to  tite  fact,  that  the  party  being  a  Suott:hman,  bid  le- 
tumeil  bir  forty  days  to  Suotlaiid.  1  am  not  inclined  yo  en^t^ 
a  review  of  tbe  caaea,  and  Itftva  no  daiiiv  to  Intimate  ai?  drtiw 
astoany  oftliem.  But  In  thit  ais», m  which  tlf^  wffe'fit Jfl 
Scotland,  I  am  very  decidedly  of  opinhm,  that  Ihe  bistinn'  ' 
coming  tu  Sootlaiid  merely  fur  forty  days,  and  gtAngbtefc  itfi^ 
would  not,  if  he  had  not  otherwfae  a  right  to  tmMMWVM 
actiop,  liare  made  the  case  at  all  better.  On  tb«cotitTk|n%w( 
temporary  praeenoe  for  a  few  day^  and  Wrtom  to  Nft^rym^' 
wotdd  rather  tend  to  prove  tliat  bit  domicile  yr^ 
Bnt  IttdnkriMnia-agoodMnrmir-hiicHd'tdbM^l^^ 
domidlo  of  foety  days,  in  tMb  a  Aa)«Mt  mVlUSAet«t' 
draw  after  it-a  right  to  ndae  an  a««l«n  M  SettUahd^  "^^^ 
party,  witbout  sunh'r^ddnoe,  flottM'niM:'have'FrdtecMrij,w[CT[-, 
suit ;  and  it  is  of  iiHWiMoue  In  qaeatt^hlr  with  tKtrdW^ 
strangers  altngeUier.  <  iBat  tt  (he  residence  in  BlaMIfl 
tlie  onnmiMion  of  the  ^iftmte  1»  thit  oflmtry,  ^fiA'i 
clearly  a  right,  as  J  bold  tiMm  la,  to  indit  for  divo^ , 
country  against  the  vife  ttill  beic;  then  his'not  having)  ^' 
days  in  this  country  is  not  of  the  slightest  impd 
lias  a  good  oaose  of  wiiw.  Hia  wife  U  in  Soot . 
ameaable  to  the  Sootoh  Uur  and  Sooldi  Coon*— Motf  i 
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prmecute  that  actiua  by  mAiulatory,  jaat  h  mttoh  m  he  mmy 
\amvin  Hti;  other  iuit  iigain<it  any  other  purty. 

Iputmy  oi^iiiitit,  then,  iip»it  the  bimd  ground,  thst  tlih  parly 
ha*tng  Ii/t  hia  wifi:  in  Scutland — (I  do  nut  My  that  it  woulil  m 
diOmotif  Iw  had  imnt  Iirr  hen,  or  if  sbe  had  left  bim) — finds 
thnt,ia  hi>  ahKiive,  alie,  resident  in  ScotUnd,  hu  coinmittad 
■dn^^  in  tlui  country ;  atu)  1  hold  that  a  htisband  has  th« 
naM^ri^t  to  proceed  againat  ber,  in  toch  a  state  of  fincts, 
istitt.Oowtoof  .tfais  cooatry,  and  I  lay  aside  all  coosideratioti 
of  tiU  alibied,  domicile  in  Asaerica,  as  whoUy  immaterial. 
Nut  do  T  thinic  ^his  right  coiild  be  eygluded.  although  he  nriRhl, 
hy  reuoo  of  auch  domicile,  havd  prpceeded  apiinst  her  in  New 
Yott  The  £HCt  that  she  iik  io  Suotland,  and  has  comiuitted 
■dnUaT.here,  g^es  fhe  huabawl  i«  thb  casa  right  to  pto- 
■Bcntq,  fty  d^yifcjtw"  w  tfa>  aootefc  wanriag» 

nil  b  the  Tfit?^  plainljr«ny>at  Cor  tiie  lotereaA  and  benefM  of 
l^w^^ ifion^jcent  j,|and by  his  faifiiig  stwh  acttoa.  ^acquires 
Dtnni^to  enfone  aU  oerreioeiMes  i^aJnat  him.  Whether  resi- 
dence iii,.BcQtbp(}-rr^.Titeaa  lopgtowtimied  bonm  fide  restderioe 
in  Sciitlindr^ijd  cotaj^iaffioQ^f Adul(eiy  bwe.  wheu  the  tmshanU 
iiaat  Scotch  and  t}M>  marriage  not  Scotd^  will  in  all  caaes 
bebcUau&cietit«o  fiuiiid  jwiadictioD  for  entertaining  a  procM 
or  dirofw  at  the  insunce  of  the  hnebaDd  against  the'  wifp, 
itlQieind^there,  it  is  needless  at  pi^Bnt  to  consider.  But 
pf tbertia  tio  other  ohjection  than  tlie  fisct,  that  tbo  hoabRod  haa 
nqt  beeanrty  daya  io  Scotland,  I  own  I  do  not  see  how  that  la  a 
mittn'  of  more  unportanoe  io  aucb  ao  action  than  in  any  othw 
cue  Wuhidi  aputr  luu  a  good  cava*  of  tcttoo  id  Scottaod, 
■wUhtT  Co^  bu  ^orisdiotfan  otbervlae  toontartala  ft.  Io 
nicfi  fn  ae^ioa  for  diToroa.  ttie  forty  day*'  reaideoee  appears  to 
w  to  be  immaterial,  if  there  is  no  Other  (rti^ectioa. 

MX!o<ibiirn.^ThB  plea  of  the  defender  rests  ttpon  two  cir* 
cmaiytyce^^T-QBe  of  fiut,  wd  one  of  law.  The  /irtt  sasumes,  or 
o&itlv  proift  that  tbe  poraoer  haalqst  his  Scotch  domicile  by 
Kt&m  IB  America  WUNW  rnHPVMSi  and*  fbondiog  on  this  aa- 
moptKm  91-  proo^  she  mniiitaios  it  to  bave  been  decided  In  tiie 
ufeqf  W^nmiider,  that,  iiiHMr«(i%i  tbe  domicile  of  the  hosbailil 
Htheduotlciie  of  the  wife;  and  it  is  on  the  onioa  of  these  two 
pnmtids  tliat  sliQ  bolds  herself  tobe^  jusitdAsi;  m  jlaiariea  with 
iivr  hiu)niMl.  ajact  Uiemfore  not  UmMb  in  bd  suod  m  Hcothmd,  or 
mivwl)^  but  ia  J^awtjua. 

I  t^fa^  k«r  wrws  tK>th  so  tbe  lufe  and  on  the  law.  The 
po^iwc'^liaid  only  6«an-in  A^merioa  abbat-fbn»  ytara  ^beti  the 
•cuon,  fax  raia^  aa^  bo,  dlnuss  tbo  inleotion  of  adopting  that 
at  hit  cwintry,  so  ientbrely;  a*  to  destroy  hta  Original  domicile  in 
ixutUni}.  Aftet  a  person  is  (fcodi  his  intention  mm  to  foreign 
Ktidn^  mi^  be  att^eot  to  evidence.  But  I  never  heard  of 
pnjyf  ^og  Allowed  to  ftx  a  permanent  intenlion  of  foreign  reai< 
d«^mpamaDwJio*aaj!wSi«adf'MfMM(ifs*iM(tf.  AndttioDgh 
■  proor^wet^tqbo  allowed)  bow  jwivpossible  to  prove  a  perpetaal 
alwadfifment  of  bia  oountiyi  against  a  peraoa  who  not  only  dls- 
ciaimii^'W  whose itiifligo  resideoce  only  bcgiin  under  a  quarrel 
Kitli  lilgwi^  and  has  lasteti  only /our  yeuM  f  Then  Warruiider'a 
tMK  tpaqs  to  me  to  be  .misunderstood  when  it  ia  su^Kiavd  to 
Ii^re  jw^-df.^^t  itherrw  tho  husband  may  be,  thia  plate  ia,  tn 
«llaTamii<iw%tfi  be^deemed  the  domicile  of  the  witc  I  have 
tw  «leM')at  ih^  case  was  meant  to  establish  a  rule  wlilch  migltt 
o^wiuly  fei/d  ia  oansequesces  that  are  absurd ; — as.  fiir  exam- 
ple^ «|l^j^hqslifnd  might  batmen  to  be  in  a  ceuiitry  where 
(livojae^^af  txvft~  u»  remedy  J>y  its- law  fiir  adultery.  Therft  are 
mtie.T^  Vtf^nt  aad  tiiviiice<L  commuailies  in  Asia  when) 
GnnjBu|^,^^[l)lis()oii  is  tlie-U^  corrective  of  this  ftailty. 
lio(fa^'itJLa,Amaat-  to  be  decided  bayond  the  particular  eoae, 
«hi(^.»a«,  fhj^ot  a  Sootcli  marriage,  wbtve  the  huriiand  waa 
1 8i»i^iQiflD^and  waa  living  in  a  ptam  wboe  bis  rewdenee  only 
tenHnimf^  mgituU  mauimoniiUdomieitob  Many  other  oases— 
fwne'i^bii^fiy  and  some  ingenious — were  pot;  but,  leaving  tlieso 
to  he^^apqsed  of  whwi  tliey  aro«e,  no  strict  absUMt*  rule  was 
given  bLweicaae  of  Warrender  fin  tbe  sohitiott  uf  them  all 

1  jayplf^  j^e  abouhl  ptaceed  in  tbe  same  way  now.  And  thia 
i*  a  out  fhexe  thvco  ia  a&so^utaljr  tnthing  than  in  not  pmr^y  mnd 
«nJOTf!K;fitaji|tcb'  in  tbe  whole  OMe,  exospt  that  Uie  husband 
9n  m^^^  yaaca  in  Mew  Ywk.  Tbe-  parties  are  both 
^^'^H^ i**^  S«^h,r-tho  wife'a.jdoanello  is 
'^inlLWIrjBi  Mention  «f  the  Ibor  years, — so 

'*  'UJIiHJWV'^'.I"'*  -S(»^*k1  ia  Um  /entm  (UM.  The 
(feM&wuta  that  every  particle  of  doubt  would  have  been 
fvftmm  It  the  porsuer  hod  only  come  and  resided  here  tor 
<uny  4mi  but  this,  in  the  circumstancea,  voold  have  been 
*  ^  mt  cenanny,  and  even  a  lu^rous  evasiim  of  the  oL-- 
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jectfon  if  It  be  well  foun(1e<l,  for  I  know  no  priuuiple,  and  no 
uuse,  that  requires  a  better  foundatiou  for  jiiri«Jitition  in  Sor>t- 
liuid  than  wIihc  these  t'xct?  give  its.  The  best  case  citod  for  ihe 
defender  ii&a  thnt  ot  Beniiic-;  but  there  the  husband's  rvai- 
denue,  and  the  wife*H  guilt,  were  in  Ireland,  am)  tlto  autiifo  waa 
bmuirht  here  conleasedly  in  order  to  evade  tlie  Irish  law. 

If  the  present  objection  were  sustained,  it  would  apply  to 
thousands  of  Scotcliin^n  who  have  tteen  living  for  yeara  in  In* 
dift,  (tnil  bappi-n  to  have  wires  reaidio^  in  thtur  native  Suotch 
conntry.  U  it  the  law,  that  if  one  of  these  wires,  bom  and 
married  in  Suotland,  be  faltliie^s  here  to  ht:r  absent  husbnud, 
hecan'ofily  neok  mlreos  In  India  T    I  do  not  believe  iu 

On  rlie  m  hide,  I  have  seldom  seeii  a  cfse  in  wliich  so  otaay 
of  the  decpfxt  tdtludfttions  of  jurudictii/n  concur.  i  ^  ,  i  ' 

Lord Mttmi}/.~Vagriit  so  entirely  with  Uie  opinions  dalifiW*^  • 
that  I  Imvevbryllltle  telt  to  yay.  ,.  . 

It  #aB  butitieaed  that  this  was  n<si  a  proper  case  of  doaaieil^, 
but  forttni.  doubt  ihu  doniicileof  the  party  is  a  maCrrisA 
consMerniion.  Bm,  iicordiiig  to  my  recolltiution, Court  Imvu 
always  Uunsid^red  it  their  duty  to'  ausUin  ita.furumt  if  il  ili.  in 
a  better  poattion'  tban  any  other  Court  can  be  io  aacm^in  tlw 
faeU,  artatu  dojustfce  between  the  parties.  The  Court  ia  not 
entitleil  to  refusd  Ita  remedy,  unless  it  be  satisfied  lluit  thent 
is  mmtlier  Court  better  able  tudo  justice  in  that  particular  case. 

It  fs  plain  thnt  we  are  doing  no  injuatice  to  the  deCender,  but 
thecoutritry.  by  sustaining  the  forum.  Anauming  her  innocence, 
she  can  nowliere  so  well  prove  it  as  here.  In  the  case  of  War- 
render,  thb  CoUrt  sustained  tlie  Jurisdiction,  in  reject  tbe  bus. 
band's  domicile  was  here  though  the  wife  was  abroad.  But  I 
am  not  prepared  to  hold,  that  when  circumstances  are  awanting 
whjch^  In  other  cases  have  bi-eo  held  sofflcieut  to  constitute 
Jurisdiction,  there  is  ^  converto  no  jurisdiction  »hi;re  these  cir- 
cunidt^ncea  nro  nwantin);, 

/«rrf  Wooi. — I  ao  entirely  agree  with  yotir  Lordships,  that  I 
have  nothing  to  add. 

Tberea^cr  the  Lord  Ordinary  pronounced  the  follow- 
ing interlooator: — 

"Saving  advised  with  the  L'>rds  of  the  Second  Division 
of  the  Ojurt,  suatains  the  jurisdiction,  repels  the  prelimioitry 
di'fences,  finds  the  libel  relevant,  and  grants  commission  to 
the  British  Consul  at  New  Torb,  whinn  failing,  to  tbe  Mayor 
of  New  Turk,  to  take  tbo  oatli  de  ealmnnia  of  the  pursuer  in 
the  usual  form,  of  which  appoints  the  clerk  of  this  process  lo 
grant  certificate :  and  ap|)<>inl9  furty.«ight  hours'  notice  to  be 
given  to  the  defendi^r,  or  her  known  agent  in  New  York,  if 
any,  of  tlio  tiiiiu  and  place  where  such  cxamiiiatiou  is  to  take 
place ;  and  in  reaped  the  defender  intimates  tliat,  upon  such 
occasion,  site  may  put  cross-interrogatories,  instructs  tbe  oom- 
misshmer  to  allow  no  erosa-interroicaturiea  unless  such  OS  stisU 
be  specially  authoriaed  by  this  Court  witb  refl>reuce  to  thid 
commission." 

Cord  OrtJinory,  Kutherfurd — Act,  Dena,  Duncan ;  J.  and  J. 
Mncandrew,  S.S.C.  Agents. — Alt.  Moucrvifi,  PattlHOn;  JameS 
BeU,  1>.S.C.  AgeiU.—ll.  Clerk.~{V.ki.i 


1st  December  1852.        .    -  , 
Fur  DiviBioN. 

Danibl  Gray,  Pursuer^  u.  "Thomas  Brassev,  pcfenJtif. 

Master  and  Scrvunt— Culpa — Damages — Sunimona-lieluvauoy 
— T/urs  is  no  fymdation  in  tkt  Itie  uf  Scotlajid  ^  ih*  dottnue, 
that  no  action  Ues,  at  the.  int'aiux  of  a  servant  againtt  hitmployer, 
founded  on  the  aUeged  fault  or  mgligeaee  of  a  fUtov  mrvgitt. 
'  Question,  In  v/tat  drcunulaneet  the  common  mplojfir  it  Habit  in 
damages  for  injury  svelaiued  by  a  aer^nl  in  coiutqtiena  <t/  fkt 
fault  or  negUgeaet  of  a  ftUowf  sfrvant  ?  Teritu  of  stimmoM,  ukick  - 
Held  reUeant  to  infer  damages  aj/aintt  the  entpleyer  fvruijuig 
aUeged  to  bate  beeii  to  cawed. 

ThU  was  an  action  of  damagoa,  tho  siAiimona  in 
which  boro— 

"  That  tlie  said  Thomas  Braiwy  was,  for  name  tini«  prior  to 
tbe  month  of  Angii»t  Itt40,  uikI  still  is,  tbe  conttautoi'  fur  t|i» 
raaintttnnnce  uiid  keeping  in  repiiir  ut'  the  line  of  the  Cak'- 

doniun  Railway,  inLliitliug  a  port^^fht^g^f^jiVji^nH^^i^l'C 
hood  of  a  piocucallvil  BruHdIi-u,  neHrlMri-lefuciian,  m  tbouignity 
of  Dumfries,  on  which  Jotteph  Kimiwiin  was  u^ent,  supirint^-n- 
dent,  or  mannger  of  the  wurk^,  fui  and  on  bclmlf  of  tbe  said 
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Thonas  BmS86y,  and  Josspfa '  Dickf^ou  was  timekeeper,  anil 
»Ido.  aiipeiintendent  on  ^(ip  said  luie  for  t)ie  said  Thumiut 
for'  the  acts  of  bdth  i*l)ii;h  parties  the  Baid  Thomaii 
ItrusRcy  if  ref>ponsil)Ie ;  That  it  wu  the  diitj  <i4  tiie  wirl 
7t)ornAfl  BrnHSi-y,  ad  coatraetnr  fnrcs^,  or  of  the  said  partivti, 
(ir  oMiers  acting  (ur  bif  beltoof,  in  ptosecutiu^  the  o^efations 
ncoewgry  for  the  miiintenant'e  and  keeping  in  repair  the 
hikid.Iine  of  railwny,  to  use  all  due,  propi-r,  and  requisite  pre- 
.uiiitioiift  for  the  pafctr  of  the  workmen  employed  by  falm,  and 
In  particular,  to  jirovidp  proper  wa^jgone  fat  the  purpuse  t>f 
conToyinp  tbe  earth,  ballast,  or  other  materials,  along  the  Btiid 
line  of  railway,  and  to  i^ee  that  the  same  were  kept  in  suitable 
working  order,  and  had  ))n>per  breaks  and  correspondiog 
blockfi  to  regulate  them  in  their  proper  Etoppages;  and  in 
gi,neral,  to  firovlde,  or  Fee  pninded,  all  other  and  similar  pre- 
-4-aiitiOQR  necefiittry  for  tbe  ttafety  of  the  wotiiiaea  employed  by 
him  :  That  on  the  Otb  da»'  of  the  month  of  August  1849,  or 
t}n  one  or  other  of  the  dnvR  of  that  month,  or  of  Joly  imme- 
diatt^Iy  preceding,  or  of  Septemttcr  immediately  following,  the 
p)ii«iier  nat(  workins;  on  a  train  of  waggons  iised  for  the  pur- 
pose of  conveyini;  ballast  on  the  said  line  of  railway,  at  or  near 
lltoadlee  aforesaid,  ami,  while  t^o  working,  be  received  oi'lerx 
from  tiie  mid  JoMph  Dickson,  who  bad  charge  of  tbe  train,  to 
unconple  Sve  of  the  waggons,  in  order  that  tbe  otheia  miglit  be 
plianttid  into  a  siding  to  be  filled  with  ballast :  That  the  pur> 
MK^r,  in  terms  of  theite  orders,  proceeded  to  uncouple  the  va}!- 
jrons,  and  was  about  to  ptop  thorn  by  applying  the  bieuk  of 
the  Iii8t  wngproii  but  one  for  thnt  pnrpose  ;  but,  on  tbe  pursuer 
fitifppin^  on  the  break,  it  slipped  down  with  him  in  consequeuce 
of  there  being  uo  Mock  on  it — which  it  was  tbe  -duty  of  tlie 
«»td  Thomas  Brossey,  or  thuM  acting  for  him,  to  have  seen 
attached  or  fixed  thereto — and  lie  fell  down,  when  one  of  the 
wa^^ns  paoited  over  and  severely  injured  liis  left  leg,  to  the 

M'rious  injiu'y  of  iiis  person,  and  danger  of  his  life  

That  by  the  sa'd  injmy  he:  hen  been  rendered  a  cripple  for  life, 

and  unable  tocarn  liiti  livelihood  :  Tliatthesaidinjury 

wan  OGca^oned  to  the  piirsuur  by  and  through  the  culpablu 
foult,  negligence  an<l  iiuuteution  of  the  said  Thomas  BraMSey, 
or  of  the  said  Joseph  SiuipTOn  i\a  manager  or  snperinteadeot 
foresaid,  or  tlie  ^aid  Josepli  Dixon,  or  of  some  other  person  or 
persons  for  who»?  conduct  tbe  said  defender  is  responKiMu : 
That  the  defender  was  aware,  or  was  bound  to  have  b^n  aware, 
of  the  insufficiency  of  the  Raid  waggons,  and  consequent  u-- 
MUlts  as  now  refcned  to,  and  it  was  within  his  power  tt>  hare 
provided  against  tlie  consequenct-s  resnlting  from  any  wag- 
gons Iwing  used  which  had  no  break,  or  no  proper  break  or 
block  attached  to  it,  or  which  was  not  in  good  working  order : 
That,  in  these  eircu instances,  and  as  the  same  will  be  more 
particubrly  condeseemled  on  in  the  course  of  the  rioces*,  if 
necessary,  the  defender  is  bound  and  liable  in  reparation  to 
the  pursuer,  in  terms  of  the  conclusion)*  after  written  :  That 
the  said  Thomas  Brassey  Is  liable  in  reparation  and  damages 
to  the  pursuer  for  the  loss  aud  damage  so  sustained  by  hiiu." 

'J'he  defender  pleaded — 1.  No  action  lay  at  the  in- 
Ftance  of  a  servant  against  his  employer,  founded  uu  tbe 
alleged  fault  or  negligence  of  a  fellow  servant.  2.  The 
nuctdent  could  not  be  held,  in  the  circumstanceB,  to  have 
ocourred  from  the  fault  or  negligetice  of  the  dcl'ender, 
or  of  nn^  one  for  whom  he  is  responsible,  but  from  tim 
pursuers  own  fault  and  negligence, — at  least  the  de- 
fender was  not  to  blame. 

Draft  issues  having  been  lodged  by  tho  pursuer,  as 
ordered,  t^the  Lord  Ordinary,  his  liordship,  on  liith 
January  1852,  pronounced  the  follomng  interlocutor  : — 

"  In  respect  that  parties  do  not  agree  as  to  the  temiH  of  th*' 
i'Viie  proposed  for  the  trial  of  the  cause,  and  that  the  rch-vancy 
of  tbe  summons,  to  permit  of  an  issue  being  given  to  the  piir- 
HIKT  to  any  effect,  is  disputed  by  the  defender,  reports  the 
canw  to  tho  Lords  of  the  Firtit  Division  of  the  Couit,"  Ac. 

"  Jfote. — Assuming  the  averments  set  forth  in  the  summons 
to  be  nslevMit,  parties  are  not  agreed  to  tbe  terms  <A  tbe 
issue  proper  for  tbe  trial  of  the  cause.  The  Lord  Urdlnaty 
appointed  tbe  pursuer  to  lodge  an  iskoe,  which  has  been  done ; 
and,  in  reference  to  its  termt:,  tbe  argument  on  the  relevancy 
WAS  conducted  at  the  debate. 

"  Upon  the  authority  of  previous  decisions  of  this  Court,  and 
the  principles  taken  fur  granted  and  realised,  although  not 


made  tbe  subject  of  diccussioo,  In  pronouncing  UioMdeain 
tlie  Lord  Ordinary  wan  prepared  to  hold  tfaaC  tbe  pnukro 
entitled  to  an  issue  in  snch  terms  as  might  l»  ad3aa|<rt 
at  the  bat,  or  by  the  Court,  The  defeudei,  however;  faWk*. 

.twined  an  exclusive  pleaunon^tbe  strength  ofcert^n  6aM 
iu  :iDal<^;:ou.'t  cases  in  England,  with  regard  to  'wbicfi  Htuu 
proper  that  an  authoritative  dcolsibn  should  htt'ftdomiu 
by  the  Court,  more  e^peoiullv  bsiviogln.  view  tbe  IgphiKXi 
tlieir  LocdHbipeqf  tlui  bc(10Ua2>iriiiM^  in  jtjte^vfeat  fatesk 
Ist  Jtdo"  1831- 

"  TUf  fault  or  negligence  which  caused  the  accident,  it  i 
alleged  by  the  pursuer  to  bavs  been  that  nf  tb« -defender r 
Simally,  but  that  of  workmen  «r  iiMvant*  ia  bfa  the  AakMt 
employment,  and  Cor  vbom  the  punpuer  maiutain^  h>  i*' 
spoiiH lilc.  ThiM,  iu  an  ordinary'  case  of  injury,  snflercd  ^- 
tliird  party  unconnected  with  the  master,  is  admitted  i<- 
relevant  ground  for  a  claim  of  damage  a^ainat  the 
But  the  peculiarity  of  tbe  pursuer  being  hi  the  emfiojiam 
the  same  master  whose  servants  are  alleged  to  have  csv 
tbe  injury  by  their  fault  or  negligence,  is  contended  to  ti^ 
a  dilfeicnt  priuciplu  applicable,  and  to  exclude  liability  ecr 
part  of  the  master.  In  no  case,  it  is  said,  can  the  fiftnhorir: 
geiice  of  servants  implicate  tbe  master  in  liability  tor  lm« 
Injury  ariring  therefrom  to  a  fisllow  servant,  ualeiw  it  beavA 
that  dne  diligence  was  not  taken  by  tbe  ouster  in  tb«  siIhu 
of  tbe  servants  chargeable  with  the  culpaUb  or  ne^'l^ot* 
which  has  caused  tbe  injury.  No  such  want  of  dUigesct  ' 
the  part  of  the  ma».tcr  is  averred  in  this  case  ;  and  faewB  . 
luaint'iiued  by  tlie  defender,  that  no  relevant  groond  i>- 
fortli  by  the  pursuer  to  support  bis  claim  for  reparatloB.  I 
Enulixh  cases  on  which  tht?i  plea  is  based,  are  Pride«ti7«.F0a 
18S7,  8  M.  &  W.  p.  10  i  Hiitoblnson  9.  The  York  K«na 
and  Berwick  BaUway  Co.,  1850, 19  Law  Joumat  S.  ji.  3 
Wigmore  c.  Jay,1850,titV.  p.800.  The  defiaider(&d  notm 
to  any  case  In  the  Scotch  Conrts  in  which  the  priuei^vh 
tlieKe  English  cases  recognise  has  twen  given  effect  toymen- 
so  far  ait  appears,  been  stated  for  Uie  judgment  of  t|ie  Ctr 
Tbe  Lord  Ordinary  is  not  aware  of  any  soob  caev  ;  and  L 
absence  of  judicial  statement  even  of  such  a  pK-a.  is  tlie  w 
remarkable,  as  there  are  many  cases  in  which  it  m^t  ki- 
been  unfed,  and  in  which  the  Court  have  proceeded  as  t- 
assumption  that  the  master  was  lial>Ie  to  a  servant  in  hu  r 
ployuient  who  had  suffered  injury  from  the  fault  or  negbgoc- 
of  a  fellow-servBiit  or  workman. —  Vide  Sword  v.  Cameronk 
13th  Feb.  18S9  :  Macauley  v.  Biiist  and  Co.,  tfth  tkeCL  IM 
Sneddon  v.  Addie,  &c.  llith  June  1849." 

The  Court  pronounced  the  following  interiocwtor:- 
"The  Lords,  on  report  of  Lord  Cowan,  Ordinary,  faain. 
beard  the  counsel  for  tlie  parties  in  part,  remit  the  cansebst 
to  his  Lwdabip,  to  order  tiiat  be  may  dispose  of  tbe  qaedn 
of  relevancy  rabed  under  the  first  plea  in  law  sttt  forth  h  ik 
defences  Vo.  6  at  proceas,  and  proceed  Ihrtber  H  di^l  bs  J* 

The  Lord  Ordinaiy,  on  3d  March  1852,  pronontf 
the  following  interloeutor: — 

"  Having  cunudered  the  remit  from  the  Inner  •Howe, 
heard  parties'  piocurators.  clom-s  the  record  :  And  in  Nsp"- 
of  the  judgment  of  the  Second  Divisiouof  tbeCoart  intlan* 
of  Bankin  or  NeiiHon  ■>  Dixon,  Slst  Jan.  1852,  repels  tin  t> 
plea  in  law  atated  for  the  defender  :  Finds  that  titere  are  nr 
vant  allcgatitms  set  forth  by  the  pursuer  to  enthle  Um  «p  t 
issue  for  the  (rial  of  the  cause  1  and  appoints  tbe  oanas  te  ■ 
eurolled,  that  parties  may  be  beard  on  the  tstf^  {Of  tba 
proposed  by  the  pursuer. 

"  A'ole. — The  Lord  Ordinary  had  beard  parties  fkdljM^ 
isiiuing  the  interlocutor  and  note  of  18th  Jan.  )ftQ2;aad  bew 
not  coui^ider  it  necessary  that  the  argument  ahoald  be  raw^' 
under  the  remit.  He  has  stateil  gensndljr  bta  views  ss  Ux 
questions  of  law  raised  by  tbe  defender  in  bis  forasr  x" 
aud  the  recent  decision  of  the  tiecond  Dividou  of  tbe  Ghci- 
which  is  in  accordance  with  these  views,  leavea  fajfli  m  Mki 
course  to  follow  than  to  pronounce  the  aboTe  tbteriNHV" 

The  defender  reclaimed^  praying  the  Oo«ft* 
"  to  lec^  the  fbresuid  intertoeutor;  to  find  that «b«]aMs'> 
allegations  are  not  relevant  to  entitie  him  to  an  Ihhu  tr**- 
tain  tiie  ot.jections  to  tbe  elab&lmi^^ujjigj^  oliBli 

in  any  event,  to  d^fO^tetktiiJfifMaMf 
tilled  to  expeusea" 

Lord  jidvtxiate  and  77ms  fur  defender— tHl  ■>  ^ 
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Itaokin  IB  DO  tjoubt  against  tl)e  defender,  but  that  was 
A  aoUt«U'j  decudoQ,  in  »  very  special  case,  and  the  autho- 
rity of  ijte  nunwoos  EngUsh  deci^iooajs  conclusive. 

Solieitor~Gmertd  and  Gordon  for  piirsuer — This  is  an 
acUon  of  damaged  oQ  account  of  nogligeoce  on  the  part 
t>f  the  defender,  or  bis  serranta.  There  is  a  direct  and 
diatiaot  allegation  of  negligence  on  his  part,  or  on  the 
ptft  of  those  -kt  -whom  he  is  liable,  so  that  the  case  Is 
reduced  to  the  pure  question,  vhethcr  a  master  is  liable 
foe  iiy  v^r  done  to  a  fellov  serrant.  It  has  been  decided 
thai  ho  is  to  liaU^  not  <»ily  in  Bankin,  but  in  Sword  v. 

nuBT  other  oasee.  The  -Bii^ub  principle 
is  unknowu  in  our  law,  and  is  unsound.  That  principle 
is,  that  the  serrant  enters  into  a  contract  with  his  master 
b>  udwtahft  all  the  risks  incident  to  the  service.  No 
soeh  undertaking  is  adjected  to  the  Scotch  contract  of  ser- 
vice, and  the  result  of  the  Knglish  principle,  if  followed 
out,  is,  that  the  master  is  not  liable  for  injury  caused  to 
a  enrrant  by  detective  machinery. 

Lord  PteridaU. — ^Tlitire  is  a  diEFL-rt^ncfl  in  respect  of  diflorent 
departmeDts  of  labour.  1  do  not  hold  that  th«  moro  circiiin> 
mnoe  of  both  paitiw  bviiig  servantM  of  one  master,  cao  bar  tbe 
BctioD.  As  rejnrds  tiirir  work,  tbey  may  be  straogera  to  each 
other.  Tbat  was  what  I  lidd  in  Rwnkio's  oaw,  and  that,  I  un- 
derrtand,  was  the  view  affirmed  by  the  Court. 

Lard  Adwxaie — The  pursuer's  argument  is  directly 
eoHtradietory  of  the  leading  case  of  Linwood  v.  Hathorn, 
March  19,  1821.  He  admits  that  tbe  master  is  not 
fifble  vhere  the  injury  is  caused  by  malice  on  the  part 
tj[  the  fellow  servant,  or  by  that  yrhich  in  law  would 
be  held  to  amount  to  m^ce.  Bo  that,  on  his  prin- 
the  master  would  not  foe  liable,  however  bad  a 
^01*  servant  he  mi^ht  provide.  Here  there  is,  in  the 
fittl  nlaee,  no  allegation  that  the  persons  employed  by 
the  defendw  were  unfit  for  their  ret^ctive  fdtuationa. 
But  again,  what  allegation  is  there  of  oegUgenee  on  their 
part  ?  Tbe  pursuer  himself  was  the  person  to  make  u^ 
of  the  break,  and  it  was  for  him  to  see  that  it  was  in  pro- 
per order.  This  is  not  the  case  of  defective  machinery. 
The  machinery  was  perfect,  but  a  part  of  it,  viz.  the 
block,  waa  taken  off  wben  the  waggons  were  not «  orking, 
and  there  is  no  allegation  that  it  was  the  duty  of  any  one 
elae,  any  more  than  that  of  tbe  defender,  to  see  that  tbe 
block  was  on.  But  further,  it  is  not  alleged,  and  is  not 
tl}e  cfK,  that  each  waggon  requires  a  break;  un  the 
cfHitraiy,  one  break  to  half-a-dozen  waggons  is  suflScient; 
so  that  the  pursuer's  case  comes  to  this,  that  he  was  in- 
jured 1^  his  own  negligence,  either  in  stepping  on  the 
wrong  waggon,  or  in  forgetting  to  see  that  the  block  was 
aMacned.  The  case  is  exactly  the  same  as  that  of  Lin- 
w(wd  V.  Hathorn,  except  that  it  is  so  much  stronger, 
nnee,  in  tbat  ease,  the  party  injured  was  a  stranger.  On 
the  authority  of  that  case,  the  defender  maintains,  that 
the.UabiUty  of  the  master  must,  in  the  general  case,  be 
lunited  to  this,  that  he  has  selected  a  fit  and  proper  per- 
son to  do  the  wu:k  in  the  course  of  which  the  injury 
aiiflgs.  If  so,  he  has  discharged  hi^  duty,  and  no  claipi 
ceo  He  against  him.  Most  strongly  does  this  principle 
hoU  in  tbe  case  of  a  fellow  servant,  for  without  going  the 
fallleBftfa  of  the  English  principle,  that  he  undertakes  the 
ride  ofBtt&UofT  servant's  nogl^^ce,  he  does  de facto  in- 
e^thitiriik.  There  is  oosennoe  in  >rhidi  a  man  is  not 
expend  t»  terae  riak  fivm  the  n^Ugenoe  of  Jellow  an-- 
TtUlSJUid  most  certainly  this  is  not  the  case  in  railway  ser- 
Tiee.  jBaeh  person,  on  taking  such  service,  know»  that  he 


incurs  the  risk.  Then,  is  he  in  the  same  situation  as  a 
mere  stranger  ?  He  has  no  claim  for  injury  on  the  prin- 
ciple that  a  passenger  has,  for  the  contract  between  the 
railway  company  and  a  passenger  b  to  cany  him  safe. 
Nor  is  be  to  be  regarded  in  the  same  light  as  a  mere 
passer  by,  for  he  is  a  skilled  person.  'I'he  case  of  Hankia 
was  a  very  strong  one,  and  the  main  ground  on  which 
the  Court  went,  seems  to  have  beeUj  that  a  person  whe 
had  certain  duties  to  perform  yraa  absent,  and  that  there 
was  a  want  of  superintendenoe.  That  might  raise  a  speoal 
case,  such  as  tbe  present  is  not. 

Lord  PraideaL^'Hy  il&cfAty  Is,  In  goring  to  tbe  expreirions 
in  tbe  gammons  eo  narrow  a  meaning  as  you  jiut  on  them. 

Gordon — Tbe  statement  in  the  summons  is  distinct, 
'that  it  was  not  the  pursuer's  duty,  as  the  defendo-  argues, 
but  the  duty  of  the  defender  or  of  the  other  persons 
named,  to  put  on  the  block,  aqd  that  it  was  in  conse- 
quence of  their  failure  in  their  duty,  that  the  iigury 
arose. — Baird  v.  Hamilton,  4th  July  1826. 

Lord  Ivory. — Tiie  diflSoolty  I  liave  it,  as  to  how  we  are  to 
dispose  of  the  first  plea  in  law  for  the  defender.  The  meuiing 
of  that  plea  Is,  Uiat  a  master  is  not  Hable  lor  the  fault  of  hfi 
Dervant,  if  there  be  no  culpa  on  bis  own  part,  and  the  Engliah 
cases  were  dted  to  malntatn  tbat  plea,  not  to  maintain  tbnt 
a  master  Ib  in  no  caxo  liable.  Bnt  If  we  adhere  to  the  Ictev* 
locator  of  the  Lord  Ordinary  as  it  stands,  there  will  be  no  case 
whatever  open  to  the  defender  iKfore  the  jury.  There  is  a 
case  decided  in  America  to  the  same  efiect  as  Kankin.— Ble- 
veoB  V.  The  Little  Miami  Ridlroad  Ca,  Feb.  Term  1850; 
Monthly  Law  Reporter  (Dosbm),  New  Series,  toL  fii  p.  74. 

This  day,— 

Lord  FretiAat.— In  this  cass  we  have  hod  a  good  deal  pf 
dlBcUB&ion,  a  point  having  been  rused  which  is  comparatively 
new  with  us,  and  various  recent  decUions  in  Eot^Iaitd  have 
been  pressed  upon  ua,  as  leading  to  tbe  codcIusIoq  tbat  tbe 
interlocutor  of  the  Lord  Ordinary  should  be  altered.  I  am  of 
opinion  tbat  tbat  interlocutor  is  right  Tlie  goestion  we 
Iiave  before  as  at  present  Is  truly  a  qoeetJon  of  relevancy. 
We  must  therefore  take  the  allegations  of  the  pursuer  as  set 
forth  on  record.  Now  tbe  fiu^ts  as  set  forth  in  his  sammons  art> 
as  fblloWB  :-JTfr*(,  That  it  was  the  duty  of  Braesey  to  providp 
proper  wa^^DB,  and  to  see  tbat  tbe  same  were  kept  in  suitably 
worMng  o^er,  and  bad  proper  breaks  and  corresponding  blockii 
to  regulate  them :  &(»n(/<!/,  Tbat  tbe  deftmder  neglected  this,  and 
that  he,  or  some  one  acting  for  him,  ordered  tbe  puiimerto  un- 
couple the  waggons,  while,  through  tbe  negligence  of  Brasscy,  or 
of  those  acting  for  bim,  there  was  no  break  attached  :  TfUrtf, 
That  in  consequence  of  this  negligence,  the  pursuer  was  Injured, 
Kow,  if  the  pursuer  does  establiui  that  it  was  tbe  duty  of  Bras, 
sey  to  use  proper  precautions  for  the  safety  of  bis  workmen. 
"  and  in  particular,  to  provide  proper  waggons,  and  to  see  that 
the  same  were  kept  In  suitable  working  order,  and  had  propt^ 
lireaks  and  corresponding  blocks,"— tbat  tbe  pursuer  wasordered 
to  go  to  thifi  train  and  uncouple  some  of  the  wt^gons  by  Uixou. 
who  was  acting  for  the  defender,-— tbat  be  did  so,  and  In  pat- 
ting down  his  foot,  found  there  was  no  break,— tbat  it  waa 
in  consequence  of  this  he  received  bis  injury, — and  that  it  was 
in  Brassey's  power  to  have  provided  against  such  a  deficiency 
I  think  tbe  pursuer  makes  out  a  relevant  caa«.  At  tbe  sam^ 
time,  we  are  not  to  disregard  the  authorities  quoted  to  ua  I 
think  all  our  own  authorities  support  the  relevancy  of  the 
summons-  I  do  not  go  much  on  the  authority  ot'Ixml  Keit(i 
V.  Kcir,  lOtb  June  1812,  F.C.^where  tbe  question  was,  whether 
the  master  is  liable  where  the  servant  is  acting  contrary  to 
master's  orders.  That  was  an  extreme  case  ;  but  I  tliink  there 
are  other  authorities  which  support  the  relevancy  of  the  swm- 
uons.  The  English  cases  are  put  to  us  as  establishing  a  gene- 
ral rule,  that  a  master  Is  not  liable  to  a  servant  for  Injury 
occasioned  by  a  fellow  servant  I  am  not  sure  that  tbat  la 
the  rule  of  tbe  English  law,  for  I  cannot  trust  myself  to  read 
these  cases.  It  may  be  occasioned  by  my  inclination  to  th^ 
contrary,  but  1  cannot  think  that  any  broad  and  absolute  rulp 
to  that  effect  is  lud  down  in  them.  Tbe  most  recent  ca^e  I* 
(hat  of  Hutchison.  It  was  tried  by  Baron  AWerson,  who  saj  «. 
(19  Uw  Journal,  N.8.  p.  2»9).p''g9g^^^^^f([t1|0gf  ,gi  i-. 


REPOR'rS  OF^  CASES  f]EpippD 


whether  the  defendaots  are  liabln  fur  t)ie  Injury  occudolied  to 
tine  of  their  own  wrvantfi,  by  acollitdon,  wliilc  htiwastmreUing 
inonQoCtbtjircarriafcfaiintllachnrgeofliisrUitvaiitliekiwrvaDt; 
ill  rtiFpectpf  which  injury  they  would  nndou'btedly  have  l»eeo 
,  ] Ublv  if  the  pftitjr  lnjurett  had  been  a  ittranger  travellim;  tm  a 
,  pwfaeag/ir  tar  the.  We  think  that  they  are  not . . .  Tb«  princi  pie 
uppo  wbhth  ft  maitfr  is  IttK^neml  HableforaccideDtaresvlling 
frqiatba  pceligcoceor  unstdlfnlness  of  his  sorv^utt.  ia,  tb^i^he 
Mt.rf  ibfi  •erMaotiB.  In  tnith,  his  own  ftc^.  If  the  ina«tttr  i« 
liinw^U  driivihg  farlii  otirrtage.  and,  from  want  of  liljill,  catixea 
imury  to«  panMrlif,  hetri,  of  r^rnirM',  KS|JOii:^iblij  brlliat  want 
ufskilli.  if,  iuMtMujiof  dri*inir'lHI'{9irHmee  wJb|b<4irt.oini  bwfds. 
hu  eui|jloy».bi»«ir*i»l  to  dH^^it.  iMt  eefVAiit  U  l>at«tt,ju- 
Btrui))(?nt  Hst  in  notfofa  hv' till  )tii<  r,  r  ',  ]i  ivrLs  the  niaatfer'a 
will  that  tba  wrMil'fthduld'lrlrh.  ,  lUd  J  ^ lutt  vi-fi  the  Mrv«nt 
does  in  ordta-  tBfrfve-tffTftcll  to  ht-i  itiii-.tLT.a  wiil,  nmybe  treated 
.hyotheniatithe  acbDf'tib<!  ttittt..r.  Su  fiii:  lli.  r.;is  oodifficulty. 
tqUHlly  olew  ti»  il.  thet  tlrtji^h  a  Btr^iii-ff  uiii/ troal  tli**cf 
v(  (h«  servaiit-aa  ttto  act  of  Ub  titwl«r,>'t:t  LI11;  «t![VHUt  hiuMlt 
by  whoea noglinDce or  sruit  6f  xljlHiliu  HcddeuL  ha^ocoumd, 
caojiot;  and  therefMelie  eanout  dcfciij  hiuiaelf  w^Hintti  ttie 
ulaiin  of  «  third  person,  Hdw,  if  by  hit  un^Ufultuw  to  is  , 
hinuiulf  injured,  oan  he  daim  dnmngen  tVota  hi«  owp  mnattr, 
.upon  an  allvgatdoo-  that  his  own  utrgllgence  was,  io  ,p<i|Mi  of 
law.tJte  DegligeAce'of  bis  master  f  Th«  groui)ds..of  UUi  di««. 
jtijiciiua  an  so  obvious,  ait  to  need  no  illustraUook  Tlier^ifi- 
culty  is  as  to  tbe  principle  applicable  to  the  ca«e  of  senwml 
jMrraata employed  by  tbe  tame  master,  and  au  injtury  resulUai; 
,  to  Ode  of  toem  from  tbe  n^%ence  of  anothur.  Jn  swth  a 
PA4«,  howevur,  we  are  of  oi>Id1od  tbat  the  ma-«tcr  is  not  in 
general  rtwpoiisibU- — Put  the  case  of  a  master  cuployiDR  A 
.and  B,  two  of  his  aervatits.  to  drive  bis  cattle  to  uuukutr-it  in 
admittoU,  if.  by  the  iiD)ikilfafai«»  of  A,  a  strauger  im  iejured, 
the  master  Is  responrible,— not  so  if  A,  by  bis  unskilfutwiat, 
hurts  himself— be  caODOt  treat  that  ae  the  wunt  of  i<itiliof  bin 
piaMttT.  ij(tppo»,  tht-D,  tbat  by  tlie  upHkilfiUnew  of  A,  B 
tlio  otl;er  scrvinit  injured  while  tlicy  are  jgintly  engird 
ill  tlm  saiii'i  si'iviw,  Ui.'Q  we  think  B  has  uo  claim  i^[tuD8t 
the  mtuter;  Ibey  hnvu  Itoth  engafj^d  in  a  commou  service, 
_tli4iMUv  of  wUdi  irapoge  a  certain  rink  npoti  i-ocli  at  them, 
.^i'^'"'^'^'^^^  OD  the  part  of  the  uthor,  tb*i  party 
ifljutMt  ■ftom  liiBt  the  neg:Ilf;ence  Is  that  vf  his  feilow  ses- 
,  W  not  i>f  hfs  maxter.  Be  knew  wb$n  hn  was  eoga^ 
liji»;rvicu  (bat  Iib  was  espOEOd  to  the  risk  of  injury,  not 
•pqai  luti  *>*n  wuiit  of  Bkilt'yr  care,  but  on  the  part  of 
M\l^\v  istirvAr\t  him*,  and  must  be  supposed  to  hav« 
'  4  Ob  the  toruiu  that,  as  betwevn  himself  and  master, 
TUB  that  mk," 

.  know,  except  that  some  of  tbe  words  are  used  per* 
too  i^crai  H  Bease.  tbat  there  is  moch  here  tbat  w« 
dl!«.'tit  frotn,  wittiriugh  the  principle  on  which  I  should 
ht)li:l  IjtibiSiU'  ui  iiMrii:lL,  I  a  Btnoe  of  the  coses  selecUtd  for  illos- 
Lralim  liy  ];.,r"ii  Al.itr,nn,  is  dIfforcDt  fnim  that  to  which  be 
ri-fen  it.  T.,]  1  ii.,-  irjiM-,  for  Instance,  of  two  servantii  driving 
cttttte,  it  w  ^.tiiinj^tjr  is  InjijTed  in  consequBUce  of  thenegli- 
peuii£  of  oiut  ut  them,  lie  holds  the  master  liable.  I  coold  not 
dissciiC  from  that  naHog  to  our  ovm  law.  Supposs,  ag^n,  one 
vf  tbe  BcrviiQlR  liiui  injured  himself.  I  should  not  hold  the 
miuLur  liiiLli; — but  1  Kl]4rald  bold  this  aot  bccauw  tbe  party 
i^jilirlug  tit^nrvbinl,  t>nt  becsuBe  everyone  id  liable  fur  his 
OWli  opmliLLi.  Thu  [ii  ifniplc  of  our  law  is  culpa  Imet  tot  aaoU>- 
iT)**^  it  ouc  of  itm  ii«rvnnts  Injures  aootliur,  U  the  master 
^^gM/^.^Smtait  4J4«t«on  holds  not,  but  he  does  not  shew 
'Krymmr  da  MiititYMiiclple  be  rests  this  opinion,  and  I  am 
not  pfeparal  So  say  that,  by  tbe  law  of  Scotland,  where  two 
persons  are  botbsiigaged  in  tbe  same  business,  in  someone 
opuratioD  wbkh  reqaiies  the  combiaed  exerltou  of  both  to 
curry  it  on,  the  mastw  would  be  liable.  But  that  would  not 
l>e  bccauHu  tbey  are  both  servants  of  tlie  same  master.  It 
would  rather  be  because  tbey  are  both  engaged  lo  the  same 
service.  But  I  reserve  my  o^nlon  on  that  poinL  Tbe  non- 
liability certainly  wonld  not  arise  from  their  being  in  the  ser< 
vice  of  th(j  same  master,  one  to  be  regaraed  as  thu  right,  the 
other  as  his  left  hand,  and  because  a  man  cannot  be  liable  for 
injury  doue  to  himself.  And  when  the  case  is  put,  of  my 
cowcUman  dririug  aIohk  the  road^  who  injures  a  slmnger — Bay 
the  boy  oomUig'to  my  boOBe  with  game  fioiu  tbe  punlter^s  or 
vegetabloi  fiom  U10  gardener— I'  bold  tbat,  by  the  law  of  8o(A> 
land,  ^he  fKMMritmanW  master  Ir  liable  in  tbat  taiso.  But  if  it 
was. bis  own  gardener's  bo}"oi  hisowngameJ^uL-itei^bitagJDg 


game,  I  urn  not  preparwl  to  My  (be  mvt^r  Is  no**^' 
oaiiw  there  two  TiYe  not  co-laboureiB|T^itiaA4lAKtt^ 
they  are  eOffag^d  in— It  is  a  ditferentoolliAff  M«l 
'Ibey  are  wrvantH  of  tbe.  Bamc  oiaste^,  Ujjt  ***'**'*^*' 
rent  operation.   In  the  case  of  Rwukin,  «noU»wr  lOTBWffci 
Involved,  as  !ndi>i;d  difTurtrnt  princijtles  mpel  OBP^mDr  > 
in  oonw'ijtienCe  of  the  vurioua  iovolvemeirt*  mbhAry* 
tvery  day  fakibg  place  in  .tha  relation  «B«ato« 
vsait.   Tbt-ri)  it  won  the  duty  of  the  niaslar  tOfj»tV»MlB«» 
siiperintenduncc  of  the  work,  and  as  that  wa»  aQti(>ro«MdJ 
was  found  liable  T»t  flie  injury  thence .occusrini^  ■TShBii,'! 
Wat bocsriiln^d  dlrectly^no  dyubt<bjrspfnepf't*»«»«P"X' 
flfthtiman  InjtA^'btitfu  uWajt  lroia.^ei|dl  ■eOBlftt'taiife 
iU)aMee  Aro*u  from  tlie  want,  of  siiDMutenilMIPM  -<&«*  I 
■piiMuer  tiiirlH,  ibac  It  wasibe'duty,uf  #raa»y  U»  pmvidci 
*ain  machinery ;  thut  the  purcucr  was>  senwwsfr  oJ  Bnri 
who  Was  not  In  that  departuitiut  ut  all ; ,  tbat.^t  ms  no  p 
sC  the  i^uiKUer's  dutv,  but  llW.on  tb«ponW*»yi  iUieaathed 
of  tKetleh'nder,  of  ot  otbefs  actiuvfor  hfpi,tfrM>  •  ifcvM 
safbty  of  the  pursbcr,  and  oif  those  vugaeeA  la  ah*  mm*  191 
tioM,  to  see  that  the  proper  macblo«rT  waft  pnKfCil«<l :  M 
WHS  entitled  to  rely  on  this  beipg  -done^  wkd  tb«ti  ^  " 
son  of  its  not  being  done,  in  conseqnenoe  of  .gg—My'sfcW 
of  dnt^  Id  this  respect,  he  was  injuM-   Now  tb*i  nsM 
in  ft  dlfien«t  dopartipent  from  that  in  wkicb  tb«  puswrl 
'  engaged,  and  I  think  we  have  np  dsf^vfon  \»  wlii<w  It  is  k 
doitnf  tbat  where  that  Is  msde  oat,  Uw  BHWtaK  riiatt  nrti 
VaMti.    Linwood  v.  Hatborn  is  a  vetyituUVWiivw  caa^  * 
tberu  Ira  great  deal  in  the  observation  <Df  lord  Gktahte,  U 
if  tbe  master  Is  to  be  liable  in  every  case,-the  work  of  the  «• 
tvy  could  not  go  on.   But  in  that  caaa  It  appaars  to  me  I 
master  was  held  free  of  liability  on  a  ground  altogotbcc  dil 
twt  ttom  tliat  which  }s  pleaded  beie.   Tfaat  wa«  «.oaaB  wisaj 
tbe  Court  was  sitUng  iu  judgment  on  the  evidtttic*.  and  *i 
^osMtlMi 'liroBe,  If  the  culling  down  of  tbe  vety  tree  wlA* 
caused  the  injury,  bad  becu  ordered  by  the  juaster,  <v  n 
not  cOnt!rary  to  bis  wishes.    If  it  was  liot  iuark«d,  tbe  m 
tint  down  would  have  been  contrary  to  bis  wishes  j  bet  tW 
eould  nM  be  proved,  he^nUHe  tbe  evidi:Utit  was  abat  eat^ 
the  persons  who  could  apeak  to  it  btriug  made  p«itiee  t*  Ih 
Action;   I  Cannot  agree  with  one  of  the  JudgeSt  thai  aUtti 
ossm  of  liability  to  our  law,  arise  out  of  co^livot.    1  casM 
go  so  fey  ait  that:   But  where  persons  are  enplotjntd  in  ^ 
rent  stations,  and  the  duty  of  the  master  is  to  provide  fa 
tbe  Sall4y  of  Rich ' d^partmeut,  and  injury  arises  to  •  pce« 
empIOved  tn  one  department  in  conse^uenoe  of  the  maHtf*! 
fiailur«  In  his  duty,  ttmt  irt,  where  tbe  stoteUMint  is  audi  ■ 
it  is  here,  I  think  we  are  i^uitu  out  of  the  case  vf  LinwsiA 
Kor  Is  th«  cam  of  Bankln  here  in  pMUt.   That  intndwfl 
quite  a  dirkftsnt  question  ;  who  is  tbe  master  tiieva.  Is  tbA 
the  qoestion-i-whure  there  are  different  ocuupatlons,  mefm- 
ting  the  pariifS'liito  different  callingHi   Tliat  whs  aJao  tb»  fea- 
ture of  tlie  qoefitlon  in  Bichiiiund  v.  BiUisell,  U'Neo  andOo. 
9tfa  March  1B50.   In  the  present  uise.I  bold  tbu  summeBtta 
bu  relevant,  nod  am  for  adbeiiug  to  the  ioterlotMitor  si' tb 
Lord  Ordinary. 

lord  yeOerton.— I  am  of  thu  same  opinion.  Th«  dttfewlerJ 
pica  in  law  here  is  quite  genuriil  and  uuqualified-7:(nwds^ 
ploa).  That  goos  very  fur,  and  would  exclude  fUiuoat  tveij 
case  of  injury  by  fellow  survuutt%,  ou  the  ground  of  the  pecalw 
contract  between  the  ninstor  unil  wrvunL  Now,  tifcke  theCSK 
(>f  a  large  master  workman  or  (  outrwter  wMlertakipig.  ■  job. 
Be  gives  directions  to  a  certaiu  body  of  his  wockneu  to  |n- 
ceed  to  some  place  at  a  certaiu  dbituuce  to  do  tba^  w«>k :  If 
be  itntR  them  into  a  wajjf^uo,  vthich  turns  out  quite  4dbctife, 
and  the  result  is  that  the  men  are  more  or  lessiojuredL  ia  tfaox 
any  ground  far  hulding  that  the  ma-tt^r  would  not  be  liaUe  *- 
I  cannot  see  any  principle  on  wbicli  that  could  be  k«lid.  h 
Just  comes  to  this,  tliitt  where  u  i>arly  c)ioo8i»  toitctiat  hltwi- 
vants  in  the  same  way  as  passe ugvrti.  there  is  no  weon  ir^ 
tbe  same  remedy  idioutd  not  be  competent  to  tben  aala 
sengers.  Tbeit,  lookiu;;  to  tbe  xtnteumut  made  in  thisuMcl 
do  not  think  we  run  uny  Hok  in  giaotiug  au  iMtuo..,  IXhiut 
there  is  much  in  tbe  r<:murk  of  your  lordship,  tbat  wiiqiivptf' 
sons  employing  servantM  in  difl'ereot  klitda  of  wo^l^  oiMBe  k) 
employ  them  in  some  operation  in  whiulx  their  WMrltw  attMiS' 
tdaeU,  thure  may  oh«u  be  a  didiculty  in  sayiDg  bawitacithi 
master  will  be  liable  fi>r  Injury  opa|iAoued,l^Bo«.4V«B*tl» 
auotfaer.  But  tbe  pccsent  csjBe  a|oyirfabaA|dM|^^  htmm 
(he  stat-mcDt  b,  thaFl^f^ej^WVAM^tu^  )M«s( 
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roM  "whli  Mrtain  1>r.-al(a.  ■  *rhi%t  1b  nn  allepRtlon  an  t(i  mnclil- 
nx^t]/  wilidh  itoM^t  lo  liavr  Iiceii  unfe  for  tlie  piirauvr  to  \\m. 
Ami  tlM  MmOMni  procectl"  to  the  ifcct,  tlmt  thu  puniiwr  wax 
zkUmI  on  togo  upon  h  hmV,  U  hcn  another  party.  wb(W<.i  cUitj 
i  t  W3M  to  tet  tliat  the  macitinurv  waa  safe.  Imil  railvd  to  do  Ha 
If  itweT«'t0O(im«otl(;cIi-nrly  iMfore  tliejnry.  that  tbiti  man, 
kbo  ptubuepj  dU  (ttnietlihif;  so  raxh  an  to  go  on  a  wafwon  the 
iiisegnvil^  «4  which  Dtahsd  him  in  the  &ce,  I  do  iiut  know 
whab  H«*ir  thb  Jtrry  mlf^ht  tnke.  But  tnltiiig  Uut-niM  it 
stnMdfli'I  (lo  nob  thtnk  wo  can  rt- ftine  an  imue. 

Jjonf  Ctaitnii>nime — 1  entirul)-  concur  in  the  opinloni  that 
Hawj  been  daliVt-red.  While  we  nball  at  all  linitss  b«  rtwly  to 
mciltve  llhAHtoUan  fr»tm  Ea^D^Ii  practice,  the  pTMUit  oa«c 
l»d«ni|^  toweUiM-fli  Wh^h  we  are  not  entitled,  of  our  avti 
ttuttwrlQrt  to  alter 'BtiVI'rvVtinie  the  ancient  gronndn  ot  fia- 
bility  bttUMMl  ta)tt8tei''Bhd  nervant  In  8cx>tland.  Although 
«iur  reports  for  iawy  ^-efint  iiht:w  that  niaxttin)  have  heen  held 
liaMo  to  all  third  parties  (wtthont  excvptinK  fellow  Mrvuntf) 
»iil1kfinfC  from  tlw  ne}Hip«^H'e  and  imskilfulucM  of  i>tliurBer> 
VHntvMnd  ^  Ui«  «mnlo,rcr,  followed  up  bf  the  lato  oqh  of 
Iteuklo  s.  DkUDft  In  the  Second  nividpo.  IbA  booka  hardly 
nhew  tli*«*t«iit  oTIbe  ondemtandinfr  in  Scotland,  as  U  i«  be- 
liured  kbeveia  no  man  of  common  intelligence  and  «xp«rleDS« 
in  our  affiMns  who  entertained  a'ditfurent  opinion.  Hany  Iti- 
tltuttlonHipeti^le  may  have  relied  oii  that  secuiity ;  and,  at  any 
vata,  wheti  iwrvaitts  In  this  country  baTc  su&rtKl  Bevertt  in- 
JiirjrfiDm  tlie  fhnlt  (if  snoihcr  woiknmn  hired  by  the  auartur, 
we  lira  not'pntitled  snddenly  to  abrufcate  tlie  redponribility  of 
till!  latter,  exititinK  at  rht;  date  of  their  einploynieut  The  law 
uf  lioeClHnd  On  thl.t  point  has  been  long  etttabliahed  and  uctt.'d 
oti ;  whilo  thiH  (jnciitloii  Vi  new  In  England,  arising  meruly 
undtA*  an  act  r<.-rcnlly  passed  ;  and  I  uiiMt  with  nertect  dt;f«r< 
eiictf  nmarii,  that  the  reamna  afuigoed  io  the  Engliwh  owwa 
fi<r  tb»  iltetlnctiou  urged  by  the  defender,  do  not  upjMNtt  to  me 
lo  be  uMiigelber  mtiiffactory  or  lenKonable. 

At  flm  1  was  moved  by  the  plea  of  the  defender  here,  that 
tlie  ptmner'B  narratire  in  the  Hummons  shewed  «3e  faeU  that 
tlie  In^iy  Itbetlcd  ou  wax  attributed  to  the  grow  carek-asnoaa 
of  dw /jUrtiwr  Mnuf^.  But  1  do  uot  think  that  Uktu  is  any 
rtAiBi'  for  that  plea  under  the  prdnent  summons  as  frame*!,  or, 
at  least,  In  thtt  |»r^nt  sta»e  of  tbu  proceie.  The  aammona 
Beta  fbrtlt— "That  the  pursuer,  !□  terms  of  these  urdehi,"  Ac, 
(rcAd*  as  quoted  tupro). 

As  it  stands,  tbh)  allegation  bi  dearly  relevant,  and,  if  not 
dlsproTvd.  it  may  infer  daui^ea.  On  the  other  baud,  it  it  be 
ahwwn  at  the  triiU  that  the  Injury  was  not  attributable  to  the 
defender,  but  to  the  wrtltuntu  or  want  of  eayUon  of  ttte  pur- 
stKT  himself,  no  Issoe  Is  neci-Maiy  to  ptore  that,  as  the  laot  may 
be  eatMbllshed  in  aniw<>r  to  the  pursuer's  issue.  The  releraacy 
of  that  i^eais  wtlled  in  England  hy  a  series  of  cases  past  quea- 
tioD— 8eeC'a/fKn,8Man.Q.&&.155;  Rigby,^,  Wels-H  &  0  m 
Lord  Ivory. — u  lists  a  tl  ally  1  am  of  the  same  opioion  as  your 
Lordship.  I  do  not  wiHb  to  pronounce  any  Judgment  with  re- 
ference to  tlie  law  of  England,  nor  Id  any  way  to  go  beyond 
onr  own  law.  At  the  same  time,  in  our  own  law,  I  do  not  wish 
to  lay  down  anything  like  an  abstract  principle,  and  I  conftne 
nj-self  entirely  to  the  circnmetnQces  of  the  present  ease,  wlth- 
avX  entering  Into  any  cousldt-ratlon  of  what  may  Iw  settled 
hereafter  iu  other  cases.  My  difficulty  here  la  principally  as 
to  the  form  in  whfcb  the  matter  comes  before  us.  I  could  hare 
iiodiffieuHy  in  finding  that  there  is  relevant  matter  on  record, 
but  1  have  some  difficulty  in  adhering  generally  to  this  inter- 
looB(or,'wbfeh  repels  the  first  plea  of  the  defender.  The  iuter- 
loeotor  tlofls  bot  merely  sustain  tlie  relevancy  of  the  summons ; 
it  goM  &rther,  fSr  it  negatives  the  defenders  first  plea  in  law, 
nod  ^utin  respect  of  the  deci»lonin  the  other  Division.  Now, 
1  think  both  theee  findings  unneceHeary.  Hy  objection  to  tboa 
rupelling  the  first  plea,  seeing  it  is  to  be  taken  in  connection 
with  the  oantionR  expremed  in  your  Lordship's  opinion,  may 
uuC  be  very  material ;  but  that  plea  as  stated,  is,  as  Lord  Eul< 
leitoa  has  said,  broad,  absdote  and  tmqtialilied,  and  it  is  because 
ft  is  UDqualllied,  that  I  fesr  lest  onr  n^lliig  It  in  this  general 
way,  may  be  used  fbr  o  hurtful  purpose.  If,  by  repelling  that 
plea.  It  tv  meant,  tbftl  if  a  moxter.  In  the  diolLe  of  bis  servants 
or  maefcfnery,  is  altogether  free  ir5m  blame,  be  may  still  be 
liabl«for4uJutydoue,  lean  only  say  lam  not  inclined  to  hold 
thaU'I  ritber  agree  With  the  views  expressed  byLord  Mackeu- 
aie  ki  fineddtHir  *.  Addie,  Mtller  add  Bukin,  lOth  ^we  1849, 
Thufeinufb  cote  df^inaebiticry,  and  Lord  Uacltra^  sayft— '*  If 
(be  ttaitoi'  had  dtHte  every tmug^'eonld  to  ensure  saffldeucy, 


I  thitik  Ihere  wotild  be  great  dlfHculty  In  holding  bim  Hable, 
I  tbinli  there  muDt  be  some  culpa,  however  small.  The  prin' 
oiple  cannot  go  very  far;  and  the  presumption  Undoubtedly 
is,  that  there  was  blame."  If  that  Is  sound  as  lexartis  ma- 
chinery—if, from  Kome  latent  fault  in  nmetdnery  Whl<^  the  moS' 
ter  baa  taken  eveiy  possible  pRinsto  seenre  ag«in»t,  in]m7  liap- 
penH,  the  master  Is  not  liable— then,  as  L  read  oar  Inw,  the  atnw 
prirtdple  applies  in  the  case  of  servants.  If  the  master  bus 
done  everything  la  his  power  to  hare  proper  scrvunto  skilled 
in  tlielr  department,  such  as  that  oo  prudence  on  his  part  could 
possibly  have  done  more  to  guard  against  inogularitliis  In  their 
after  coudnct,  then  I  am  not  prr pared  to  say  he  wouM  l>e  Itable. 
Many  snali^es  have  been  AHcnvd  to  in  tb«  counu  of  tfte  argu- 
ment, I  think  ^i«  rather  a  dangerous  mode  of  sngvment  ior 
in  all  th«M  cHMm  .there  is  aonie  Kfteoinl  prindnle  to  which  Ihe 
liability  is  iS;ferable.  One  of  tlw  c*»at>  referred  to  as  analo^us, 
was  that  of  a  carrier ;  but  in  Iiis  ease  his  warranty  is  to  deliver 
the  gotHls  safe  which  beruci-ivus.  His  contract  Is  to  delWer 
tbem  oafi),  and  it  is  on  that  gtound  that  he  is  liable.  Voi  do 
X  think-  ft  «a(u  to  go  6a  the  analt^  of  a  ntan  eBiplcgrib|f  -ha 
agent  to  do  somethTng  fin  him,  and  being  Hable  for  what  Is  dons 
1:^  the  Agent,  as  If  done  by  himself.  Tliat  arises  from  tlw  pilii* 
ciiile  involved  in  that  peculiar  contract  So  also  in  Mte  eai<e 
of  tenancy.  The  obligiUiou  of  the  tenant  is  to  roturn  the  sub- 
jects In  good  tenantable  condition,  as  he  got  them  ;  and  if  a  tire 
tnkee  place  through  his  neglect,  the  tenantsUll  remains  liable, 
font  if  a  destrncflon  partial  ot  total  takes  place  trough  soibe 
i/aiiiiiufR  faiaie,  then,  in  so  far  as  the  tenant  is  Wd  under  an  ab- 
solute obllgai  ion  ti>  restore,  I  should  hidd  him  not  liable.  But, 
iu  Ihe  case  of  service,  tliere  ia  nothing  lubennt  lo  the  contract, 
which  renders  the  muster  liable.  It  h  a  contract  of  ioeatio 
ofHiarttm,  to  which,  as  ri^ganU  this  mattei,  there  is  nothing  to 
bind  the  parties  to  each  other  in  one  way  or  another.  Of 
ceniH,  If  the  mwter  puts  the  servunte  Id  a  partlcttlar  poritton^ 
he  must  protect  then:^--he  must  so  use  bis  own,  as  nut  to  Injure 
others.  But,  then,  the  analogy  which  natundly  arises  is  that  of 
the  case  of  third  parties,  with  whom  the  master  has  no  con- 
tract whatever.'  Iflam  driving,  or  if  my  coachoianbi  driving 
throngh  the  sfreets,  and  some  one  Is  injured,  1  am  liable.  But 
that  liability  doen  not  arise  from  any  peenfiatity  fn  the  con- 
tract of  service,  but  \s  an  equitable  xeparatlon  to  a  person  who 
has  snffered  itijnry  at  my  hand,  oi  mxia  one  fbr  whom  I  am 
ret>[>onrib1e.  'I'hat  in  the  principle  OQ  which  the  rases  of  ljn« 
wuud,  and  theotheTs  which  have  beeDdted,aTe  to  be  explained; 
but  that  takes  us  a  very  little  way.  Looking  to  all  tb<^  cases, 
1  bbtnk  there  are  iu  all  of  them,  including  this  American  one 
and  the  case  of  Itankio,  diela  which  carry  ihe  doctrine  of  lia- 
bility to  an  extreme  length.  I  am  not  iBcUued  to  go  along 
with  the  views  expressed  in  Baiikin.  They  aeeui  to  go  much 
oo  the  supposed  warranty  in  the  cuotract  1  Uilnk  tlwre  is  no 
such  rule  in  tbe  law  of  Scotland.  I  think  tfavrv  is  no  more 
such  a  rule  In  tbe  case  of  a  servant,  than  in  the  cose  of  injury 
from  defective  machineiy.  To  take  aootfaer  case : — A  man  irf 
not  eersons  in  itlieito  if  he  keep  a  watch>dog,  and  he  is  uot 
Uable  for  tlio  dog  injnting  a  person,  if  be  has  amuped  himself 
of  Its  character.  But  if  he  knows  that  the  dog  hasshewn  vice, 
and  nt^lects  to  give  due  notice,  ho  is  Uable.  1  am  not  prepared 
to  hold  that  tbe  master  would  be  auy  more  ^able  If  the  dop. 
Instead  of  a  stranger,  were  suddenly  to  injure  one  of  the  ser- 
vants. He  Is,  in  his  'way,  a  sort  of  fellow-aervant.  Bo,  if  my 
coach  is  upset  and  my  coachman  iojiured,  I  am  not  prepared 
to  admit,  that  because  these  are  my  horses,  I  am  liable  for 
the  injury  occ^oued  to  the  coachman  by-a  stdden  miscar- 
riage arising  from  fright.  But,  then,  as  betweMO  kemnt  and 
servant,  how  &r  is  the  liability  of  the  master  to  go  f  If  I 
am  to  be  liable  for  my  servant  without  any  oulpOrOn  my  part, 
why  should  I  not  be  liable  when  my  servant  is  autlng  crimi- 
nally, or  is  seized  with  a  sudden  frensy  or  weakness,  in  cun- 
Bequeuce  of  which  he  acts  coutrary  to  tbe  way  In  which  any 
other  inaD  would  have  acted.  Have  I  warranted  my  ser- 
vants in  that  sort  of  way  F  Certain^*  Aob  AtfMMm/UsbU 
not  a  matter  for  which  one  is  liable ;  Koi  why  not  t  ^uA  be- 
cause it  is  one  of  those  things  for  which  no  prudeace  can  pro- 
vide. If,  thercfute,  I  am  to  lay  down  any  general  doctrine,  I 
should  say,  with  Ix>rd  llackensie,  tliot  if  there  is  no  culpa  ou 
the  part  of  tbe  master,  ffe  is  not  liable-  I  boldi  wibto  IaM  Hbc- 
keiMie,  that  eti^J«()U  will  dp.  Tbe  pnsomp^oa,  of  course,  will 

man  cuuld  do— that  iheie  wasuu  culpa,  dir«:t  or  Indirect,  oa  hi* 
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pant — all  I  lAy  just  now  iA,  that  I  am  not  prepared  to  bcilU 
tftat  ho  would  lie  liable  if  one  of  tlie  seivanlB  were  tbe  cause  <,f 
injury  to  another.  Therefore  I  am  not  prepared  to  nrgatir* 
tliia  defence  in  tlie  abaolnte  manoar  in  wlileh  tbe  Lord  Ordi- 
nsTy  hia  done  It.  I  tbiak  tit*  defenoe  locludM  that  cow.  At 
tboTiuiRie  timaItblDk,thafcwith  those  cautions  which  your 
Ijordship  baa  thrown  out.  and  lookiog  to  the  allegations 
made  hure,  and  to  tbe  law  of  Scotland  as  decided  in  similar 
cases — and  we  ore  not  in  the  some  positiou  as  in  England, 
for  wo  have  maajr  Bocb  CMes  in  our  books,  and  therefore  are 
not  obUcced  to  go  .ioto  what  thi;  Koglish  Judges  have  looked 
to  fo  mucli,  tbe  miitter  of  general  policy,  nor  Id  any  way  to 
gu  beyond  tbe  present  case — perbapx  no  groat  daQfrv  may 
tesult  I  should  like,  as  I  have  said,  to  nx  out  of  tlie  note 
theMmnds,  "inre8peatofUisd«<oiMon  iuSaakiD,"  btcause  that 
tWB  me  down 4o.  the  vjUieme  views  tlirown  out  in  that  cose.  I 
<^«ct  also  tojepelling  tliat  first  plea.  Still  I  am  quite  saiio- 
fied  that  your  Lordship  understands  the  tnpelHbgof  that  plea, 
M  I  would  wisb  to  do,  and  thoNfore  I  do  not  press  my  objec- 
tion. Uy  only  fear  is  in  regard  to  the  use  that  may  b«  wade 
«f  it  in  fiitnre  casca. 

J^rd  Fmidmt.—^  confess  I  am  more  afraid,  if  we  do  w>\  r^pcl 
it,  that  it  may  be  said  wo  adopt  thu  lav  of  EnglancL 

Adhere. 

Lord  Or^iwrjf,  Cowao. — Ael,  flol.  0«n.  <lir«are!i),  Gordon  ;  0 . 
L.  8im.lair.  W  S.  Jimt.-^4U.  Lard  Advaeatti  (Inglis),  Dcak ; 
Hope,  Olipbut  A  Mavbay,  W.S.  ^^.-W.  Cied^-^W.Q.T.) 


2d  Deetntier  1852. 
FiasT  Oivaaum. 

Tai  HEi.KNni7BaH  Habbook  Tjhiatkes^  &  Sib  James 
CoLQUHOUN,  Bart.,  Airtuem,  v.  Tas  Calbdoniak  akd 
DuMBABTONSHiRB  Jdsctiok  Bailwat  Co.,  Defenders. 

AgT^ement  —  Railwiiy  —  Provision*!  CAmnittfte— -Cuutnct — 
7%e  MagiMtrate*  of  «  iaryt  tntenJ  imto  a  dtgd  of  agrumtiU 
with  ike  provisional  commltee  of  a  raHwa}/  eompaitg^  by  which, 
ea  the  eue  hattd,  the  MagitinUts  approved  itf  tie  muMng  the 
rtiboag  to  the  burgh,  and  through  the  town  to  the  $hwe. — aitif 
further,  allowed  the  eotupany  to  lag  down  rath  through  tbe 
touai,  without  mmking  ang  datu  for  the  value  of  the  ground. 
The  procmomal  committee,  oh  the  other  hand,  hound  (he  future 
compamg  to  peg  to  the  Magittratet,  l»t,  tht  whole  expense  of 
proceaing  plan*  for  the  formation  of  a  harbour  and  t/uag,  and 
thaneeeaeargaettf  parUaeunt — it  being  agreed  that  the  amount 
of  meeh  expennee  ehauld  be  declared  a  debt  on  the  harbour  and 
revtuues  t  2d,  the  prooitiomml  committee  bound  the  future  com. 
pang  to  pag  thewhole  effermug  the  harbour  and  quag, 

end  it  wmt  provided  that  the  expetue  thereof,  to  the  extent  of 
JESOOO.  sAoaM  /bna  a  rtml  hurdeH  (Acrmm.  71te  MagiMrates 
obtaimed  an  act  empowering  them  to  ereet  the  fwy  tutd  har- 
bour, to  borfiotD  Jbr  the  purpotet  of  the  met,  and  to  OM^a  the 
harbour  duel  in  eeeurOy.  The  raUwog  eompaug  mas  iHeor* 
porated  by  »tatute,  but  did  mot  carrg  out  the  proposed  brunch 
to  the  burgh,  and  refused  to  implement  the  stipulated  payments 
and  advances — Held,  I.  Thai  tke  agreement  being  one  mnth 
regard  to  natters  not  foreign  to  the  purjmse  for-whiek  the  eom- 
pang  sous  incorporated,  amd  being  in  Mubitanee  an  obtfgatiom 
for  a  psiemniarg  payment  by  that  company  for  benefit*  acquired 
^  Ut'^HtdiegentiecompaHg.  2.  That  wnder  their  powers 
to  hurrom,  lha  Magistntee  had  full  power  to  render  the  har. 
AovrrfJasa  iiabh  far  the  emu  to  be  advanetd  bg  ffte  ra^wmg 
^mpmugi,  emd  thia  to  implememt  thav  ehare  ttf  the  eontraet. 

h  Febroary  and  Mareh  1846,  a  deed  of  agraement 
was  executed  l>etween  the  imvoet,  magis^teB,  and 
oowoiUon  of  ^  burgh  of  HelfnaWgh.  with  the  spe- 
cial advice  and  ooBseirt  of  Sir  James  Colqahoun,  tbo 
ADpetior  of  that  burgh,  a£  the  first  part,  aod  thrte  geo- 
tlemen  ;iamcd  as  "  three  and  a  quotWD  of  tbe  eonunittee 
<kf  majugeiueali  of  the  CaJedwiian  atid  DumbartonshirG 
JnBotioii  Btiimj  Comfaajf.aai,  as  soob,  duly  autho- 
rized to  enter  into  these  prescDts  ou  behalf  of  tbe  sud 
committee  of  management,  in  terms  of  a  minute  of  meet- 


ing of  Raid  comvittee,  of  date  j  on  the  aeoond 

part."   The  dead  bore— 

Tiiat  the  first  party,  with  tbe  c<uiseDA  of  tbs  supsrior  of  Uitr 
burgh,  in  so  far  as  tbey  had  right  to  do  so^  bad  ogived  Uf  s^^ 

?rorc,  and  did  approve,  of  the  Caledooiaii  and  Dambartocsbiie 
unction  Railway  Company  uztendtng  a  Uu«  of  railnaf  frota 
Dumbarton  to  H«lmnebnr^,  tenaiaotmg  ia  the  lot  gTOuod 
lying  north  of  Princes  Street  of  Helensburgh.  Sttond,  The  fibi 
party  agreed,  so  far  as  tbey  were  interested.  "  aot  to  plti«ct  to 
the  said  second  party  laying  rails  from  tbe  said  twninus  acscw 
Princes  Street,  uid  througb  the  gtoMd  soutli  tberet^  to  be 
acquired  by  the  sold  second  party  from  tbe  suparior  or  fouare 
and  proprietors,  thence  aoroas  Clydsiltreet  or  tlw  tBriipike-roiul 
into  the  ground  belonging  to  tba  said  first  party,  opuu  wLicb 
it  Is  intended  to  erect  a  qaay  or  quays,  wit^  a  Jetiy  or  juttii*, 
upon  which  qiuty  or  quays  the  said  second  psfty  liball  «l«o  hayv 
liberty  to  lay  rails  on  (ha  level  from  Clyde  Strwet^  ....it  btiiiig 
diotindly  nnderstood  and  agreed  upon,  that  ou  (Mm  >halt  U 
made  by  the  fimt  party  fur  ralne  of  ktoiuuI  situated  south  uf 
Clyde  Street  belonging  to  the  said  first  party,  on  which  tb« 
said  seeoDd  party  shall  lay  a  doalile  Uae  of  raiLway,  with.vucli 
fddings  and  turntable  as  may  be  required  for  tbe  proptrr  work 
iht^reoi^  DOT  for  the  occupancy  of  Kiud  Frinctis  Street  ot  Clyde 
Street  by  tbe  said  rails."  Third,  That  the  first  party  >•  having 
procured  from  M<wn.  Robeon  and  Uoffat,  sDgiGwer^  h  plaa 
andsecUunsof  on  intended  quay  and  jetty  proposed  to  be  emt- 
I  ud  on  thidr  said  ground  and  shore  south  of  Clyde  Street,  willi 
{  4)ie  concurrence  of  tbe  said  Sir  James  Colqnhoun,  engage  fortb- 
I  with  to  take  the  usual  and  necessaiy  Ktcps  for  obtainisg  as 
HCt  or  acts  of  parliament  empowering  th«m  to  er«ot  the  aaatr, 
or  with  such  davlatioaa  as  may  afterwards  be  agre«iL  upon,  ti 
levy  such  dues  theruat  from  passeogeis  and  for  goods  m  shall 
lie  approved  of  by  tbe  said  Sir  James  Colquhonn,  and  snac- 
tioned  by  parliament ;  and  upon  tbe  said  act  being  obtaio«l, 
tJiey  Bball  take  tbe  neoessary  tncasuree  for  having  tb«  said  iquay 
and  jetty  onuipletod  at  tbe  expense  of  tbe  said  second  party,  nt 
manner  after  mentioned  ;  and  upon  this  beiug  done,  the  aaid 
Kccond  party  shall  have  liberty  to  lay  rails  as  above  mt^n  tloned." 
AvfiA,  There  followed  an  euumemtion  of  the  purposoi  to  which 
the  first  party  should  be  bound  to  apply  the  latea  and  does  tu 
become  leviable  ut  the  future  quay  or  liarbourr— vis.  prims, 
in  dcftaj-ing  tbe  expense  of  managing  and  upholding  tlia^uay 
and  harbour;  leeando,  io  paying  iotcreat  at  four  par  ce&t. on 
tlie  £&Q00  to  be  advanced  by  the  railway  oompany,  togetltti 
wilb  tbe  interest  of  such  sums  as  had  been  or  might  he  Incur* 
red  in  relation  to  the  quay  or  harbour,  and  proctuiaf^  the 
act  of  parliament  for  its  erection,  also  to  ba  advanoed  fay  i\u 
raUway  company,  "  as  more  fully  after  mentiooed ;  and, 
teriio,  the  balance  should  be  applied  towards  estiiigtdstdng  she 
saiil  sum  of  XSOOO,  and  other  expenai^  as  aforesaid— which 
sums,  both  principal  and  interest,  shall  fotw  a  real  Usd  upon 
the  rates  and  dueu  to  be  levied  as  afon^aid,  till  the  same  urv 

paid  Sixth,  The  said  first  party  become  bound,  in 

theJr  eorjwmts  and  iodividnal  capacity,  by  mticietw  to  parlia- 
ment or  otherwise,  to  fartlier  the  object  of  the  said  OdfdQoiao 
and  Dambartonsbire  Railway  Company-  t^Qf  vh\ch  causes, 
and  on  the  other  part,  the  mU)  second  party,  acting  fQr^and  a« 
duly  authoriaeid  by  the  said  CaleduniaA  ^nd  Dumbiulo'DWirv 
Railway  Company  and  their  commiUee,  bind  aj^d  ohli»  the 
said  company  to  advajMe  and  vali^  payment  to  ^  &r»t 
party  ot  the  « bola  ooata,  cbaiv*  >uid  expense^,  iklTt^>4g  jAqorred 
in  the  proposed  eateivhm  9faaid  quay  And  barbuuiy  by  procur- 
ing planar  sorveys,  or  otherwise,  or  that  may  be  ipcarred  in 
t^woo  tbeteto,  or  in  procuring  the  whole  plans  for  sai4  qoay 
and  harbour,  together  with  lie  expanses  incurred,  or  to  be  in- 
curred,in  applyingfor  and  procuring  the  actof  parllarneotslbove 
meu^oned,  tor  liberty  to  erect  the  Hame,  the  amount  of  which 
however,  shall  form,  and  by  tbe  said  act  of  patllamsnl  bs  de- 
clared, a  debt  upon  tbe  quay  or  quays  andjetUeatobefltMted. 
and  tbe  dues  or  revenuss  tbereot',  aod  bear  interest  .tifl  h^m- 
dated  io  vauer  bafose  tnaatiouett-  Seeomd,  The  said  sircoo^ 
party  bind  j^nd  oblige  the  said  railway  company-  to  advance 
and  make  payment  to  tl^e  said  first  party  of  the  whole  teats, 
oharges  and  expenses,  which  they  may  Incnr  ie  cxteiMftBgaad 
erecting  thefbcenldquay-or  ()«ayB,  andjutty  pgjuttle^feiyiing 
a  harbMt,  erAaobankiflg-lbe^LomHl  \ivio^iig.tp  i/M^tn^ 
pa(tyi<aa  ]aid  down  in  t^  wd  plan  by  Mu|Hn«. 
lilof^  or  the  said  works  shsll  l>e  fixed  and  declwm 
by  the  ittia  fint  j;>arty,  withcuoseDl  of  Ihv  said  iiir  Jansitul- 
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«]uhoim,Mt(l  the  Mid  compsny^  «iiginoev,  aod  tbat  at  ttuch 
timeaADd  by  rucIi  iaatolmcnts  as  tbee^d  first  paity  Rhall  fix 
ttpon  ;  deokirliifr,  bs  it  is  btimhy  npeauMj  declared  and  agreed 
upon,  that  tt)»san»co  expeoded,  to  tbe  extent  of  £8000  ijUr- 
liDg^  t>Ht  DO  Airbher,  shall  bear  interest  a>»  beXure  wentionud, 
Kod  atrall  form  a  real  bnrdeo  on  llw  stid  quay  or  ijuays,  jutiy 
or  Jetlaes,  and  bariwarv  and  ahaH  ba  paid  aod  discIiarAcd  (n  m  ! 
*the  dttCB  or  nrenot  to  be  ezaoted  tberaat.  in  naanniir  before  ' 
mautioHed.  Third,  Tbe  aaid  xailway  companf  and  partnera 
efaall  giveflMGiUd  fint  paMjrtluiir  couotonaoca  and  tu)i>port  in 
procuring  an  aolof  paillauisDi  for  tku.er«ctioQ  of  said  quays 
and  jutties,  and'to  ibrwardiag  avd  eatrying  into  execution  the 
Ktttne.  And' the  said  first  B*''^'^i°d  awl.  oblige  llxcm  uml 
t  tteir  soeceuMt-f a  office,  and  tbe  aaid  hcoikI  party  bind  and 
obIig«  Ibeaaid  Caledonifii.  aitd  Diuubartooabire  Jlai1wa)r  Coui- 
pnny,  and  the  partDen  thereof^  to  implpmeot  and  fulol  tbeir 
respective  parts  of  tlte  premioe*  to  each  other,  under  the  pen- 
alty of  £200  sterling  to  be  paid  by  tlie  party  fojling  to  the 
party  perfurmlog  or  wiUiag  to  pei-fottn,  ov^  aud  above  per- 
fortnaoco." 

Thereafter  the  m^isirates  of  Hdeoebu^  appUed  for 
and  obtsined  an  act.  of  partianicnt,  9 'Viet.  o.  10,  (14th 
Alay  1846),  entitled,  "  An  act  for  ipiproving  and  main- 
taining the  port  and  harbour  of  Helensburgh,  in  the 
county  of  Dumbarton" whioh  enaoted/'tliat  t£i  provoBt, 
bailies,  treasurer,  and  conwnllorB  of  the  forenikl  fourgh  i 
of  Heleofiburgh,  and  their  successors  in  office  for  the 
time  being,  soaU  be  trustees  for  carrying  this  act  into 
execution."  The  harbour  of  Uelensburgb,  and  the  pier, 
quay,  and  other  works  theiewith  connected,  wore  invest- 
ed in  the  trustees  so  appointed;  and  they  were  given 
power  to  improve  and  mamtaia  the  harbour,  and  to  levy 
dues  ftt,  and  a.ppij  the  same  for  the  purposes  Uie 
harbour. 

By  §  29  it  was  enacted, — 

**  That  it  Hhall  be  lawful  for  the  said  trut;(L-(;R  finm  time  to 
time  to  borrow  at  iuter<»t,  on  tbe  credit  of  et^verul  rates  or 
AtBemaientc  by  this  act  grantt- d,  and'other  property  rested  in 
atich  tmiiterf^  any  miui  of  mooey  which,  together  witli  any 
Hnm  preriouily  borrowed,  shall  not  excei^  tbe  RUm  of  £12,000 ; 
and  In  the  event  of  any  part  of  such  riiui  of  inonoy  being  re- 
pnM  by  the  trustees,  to  re-borrow  the  s»nie,  an 'I  so  lolifi  quottet, 
liut  M>  nevertheless  that  there  nhull  not  bo  owing  on  tbe  secn- 
Tity  afoTtA^d  any  moie  than  the  sum  of  £12,000  in  the  whole 
ut  any  one  time ;  and  for  securing  the  repayment  of  the  mo- 
iiiea  so  borrowed,  with  interest,  the  trustees,  or  any  three  of 
tliein,  may  assign  over  the  said  tolla  and  duties,  or  any  part 
thoTOof,  to  the  person  who  shall  advance  or  lend  such  money, 
or  his  tnutee,  og  a  security  for  the  payment  of  the  money  so 
to  be  borrowed,  together  with  interest  lur  tbe^me." 

By  §  31,- 

*'  That  all  persona  to  whom  nicb  mortgages  or  aaignments 
•hall  be  made,  or  who  i^all  be  eiitiMed  to  the  nu>nice  thereby 
Mtoured,  aball  tn  proportion  to  the  aams  tkentra  respectively 
mentioited.  be  creditom  on  the  anAd  tolls  and  datjea  tqually  . 
une  Hftb  another,  witbovl  nny  pnfMcnoe  in  respect  oif  the 
priority  of  advandog  Hurli  moutesi  or  «f  tbe  dates  of  any  such 
Hsebtomenti  icqiectively." 

By  §  38,- 

**  Be  It  enacted,  that  all  the  money  whf<^  shalt  be  rafrcd  on 
the  cre(Ut  of  the  rates  hereby  anthoifaed  to  be  levied,-  shall  be  . 
applied  in  the  first  place  In  paying  the  expanses  of  obtaining 
and  passing  thU  act.  or  incident  thereto,  and  afterwards  iii 
carrying  Into  ezccutiun  the  purposes  of  this  net" 

By  §§  47,  4a  and  49,  it  was  provided,  that  the  pur-  ' 
suera  i^onld  have  power  to  execute  tb*  impreivements 
and  works  in  tbe  deed  of  agreement  **  to  meh  manner 
and  to  such  extent  as  the  said  trustees  shall  deetfa  expe- 
dient." And  by  §  49,  they  were  also  authorized  ig  lay  . 
niilB  akmg  the  tmxfiant  of  (he  pien,  qnay^  tad  wfahrfs  of 
the  harbour,  and  to  allow  the  me  of  the  rtale  to  any 
railway  company  whose  railway  might  tcriulnat^  at  the 
boigh,  on  such  terms  as  might  be  aj^ced  on.'  | 
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In  the  same  session  of  parliament  in  which  the  pur- 
sners  obtained  their  act,  tbe  promoters  of  the  Caledonian 
and  Dumbartonshire  Railway  obtained  the  act  under 
which  the  defenders  were  incorporated,  viz.  the  Caledo- 
nian and  Dumbartonshire  Junction  Railway  Act)  2tith 
j  June  1850,  9  &  10  Vict.  c.  81,  entitled,  "  An  act  for 
making  a  railway  from  Qlasgow  to  Dumbarton  and  Loch 
Lomond,wIth  branches  to  Helensburgh  andotho'  places." 
One  of  the  lines  thereby  authorized,  was  "  a  brandi  fttiin 
the  aaul  main  line  from  a  point  near  the  town  of  Dum- 
barton to  tbe  town  of  Helensburgh." 

On  the  preamble  of  the  defender's  bill  being  fouTid 
proved,  a  memorandum  of  agreement  betnreen  Uis  ma- 
gistrates of  Helensburgh  aud  the  committee  of  xnanage- 
ment  was  executed,  on  &tk  May  184(!,  iu  the  following 
terms 

"  As  the  preamble  of  the  said  hill  has  been  proved,  and  as 
'  the  MI!  is  being  reported  to  the  HouM  with  couaent  of  the  said 
magistrates,  It  is  hereby  provided  and  agreed,  that  tbe  whole 
stipulations  and  provisions  contained  iu  the  deed  of  agreement 
between  the  parties,  of  date  the  7th  day  of  February  aud  nub- 
Fequentdatea,  shall  remain  and  be  binding  on  the  parties  ther<.- 
I    to,  and  on  the  said  rstlway  company,  as  fully  as  if  each  par- 
'    ticniar  thereof  had  been  inserted  and  enacted  in  tbe  bill,  any- 
thing therein  contained  notnithslandiug." 

The  defenders  did  not  act  upon  the  powers  conferred 
by  their  statute  for  tbe  formation  of  the  branch  line  to 
Helensburgh,  and  reftised  to  implement  the  stipulations 
of  the  deed  of  agreement.  The  pursuers  then  raised  the 
present  action,  concluding  to  have  it  found  and  declared 
that  the  agreement  was — 

"  binding  and  obligatory  in  all  ita  clauses,  conditions,  and  ob- 
ligations, upen  tbe  aaid  Caledonian  and  DuaibaTtonshira  Junc- 
tion Bailwi^  Company,  and  the  said  directors  of  the  said 
railway  company  :  And  tbat  the  defendera  should  be  ordained 
to  Implement,  perform  and  fulfil,  all  the  conditions  and  obll- 
gatioQs  come  under  by  them  by  the  said  original  agreement, 
and  specially,  and  without  prejudice  to  the  sold  generality," 
to  advance  and  make  payment  to  the  pursuers  of  the  whole 
costs,  charges  and  expenses,  already  incurred"  or  to  be  incurred 
in  procuri  ng  plans,  sarreys,  or  otherwise,  together  with  tb«  ex- 
penses Incurred  or  to  be  incurred  In  applying  for  and  procuring 
tbe  act  of  parliament  for  erecting  the  propoeed  quay  and  har- 
bour ;  as  aW  of  the  whole  costs,  cbargea  and  expenaes,  which 
tbe  pursuers  might  incnr  "  in  extending  or  erecting  the  foresaid 
qnay  or  quays,  and  jetty  or  jetties,  forming  a  harbour,  or  em- 
banking the  ground  belonging  to  tbe  said  puisuers,  as  laid 
down  lit  the  said  plan  refiiiredtoin  tiie  said  actof  parliament, 
or  as  (be  said  works  aball  be  Axed  and  decided  upon  by  (ho 
said  barboar  (mateea,  with  oonaeat  of  the  aaid  Six  James  Col- 
quboun,  pamiers,  and  the  said  railway  company's  engineer, 
and  that  at  suob  times,  and  by  such  instalnients,  as  tbe  said 
ponwerssbaU  &x  upon  ;  but  that  always  under  the  declaration, 
spcciaUv  provided  in  the  said  agreement,"  that  the  sums  first 
to  be  advonoMl  should  form  a  debt  on  the  s^d  quay  or  qnays 
and  jetties  to  be  erected,  and  tbe  dues  and  revenues  thereof, 
and.  bear  Interest  till  liquidated  in  tbe  manner  and  to  the  ex- 
tent ptovided  in  tlie  said  i^eenr.ent ;  and  nader  tbe  brtber 
declaration,  provided  in  tbe  said  agreement,  that  ttie  sum 
fartber  to  be  advanced  by  tbe  defendern,  should,  *>  to  the  ex- 
tent of  £S000,  but  no  ftuther,  bear  interert  In  maancr  provided 
in  tbe  said  agreement,  and  form  a  real  burden  en  (he  said 
qimy  or  qoays,  jetty  or  jetties,  and  faiwboor,  and  be  paid  and 
-diat^aaged  freoi  (be  does  or  revenue  to  be  exacted  thereat,  in 
nuuaner  provided  in  tbe  said  agreement :"  Or  at  least,  *■  in- 
stantly to  advance  and  make  payment  to  the  pnmuers  of  the 
owrts  faumrred  or  that  may  be  incurred  by  them  in  vxtending 
and  Vrtctlng  tbe  quay  or  quays,  jetty  or  jettiea,  to  the  exient 
and  ii|k  terms  of  tbe  plan  prepared  by  Mr.  NeU  Bobaon,  fixed 
and  dedded  upon  by  the  said  harbour  trusteea,  witli  consent 
of  tbe  sdd  &ir  James  Colqnboon,  piinmers,  and  by  the  defim- 
dera,  and  that  at  sucb  times,  and  by  aiicb  iuMlnnitt',  as  tbe  pm  - 
Boen  should  fix,  as  a  part  and  portion  of  tbn  wriu  delineated 
I  tm  tlte  aaid  parliamebtary  j^iui,  and  aa  a  partial  implement  of 
I    the  original  agn-eucnt :   Bnt  rtwrrving  always  to  the  said  pur- 
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men  their  full  rightand  tltJe,  at  any  tine  herr«filrr,  ba  ileiu»**d 
a/idsiie  lor  fUil  fin)iI«to«iAtu[  ths  tvlMtw  i»UiK*t<"iMi;<rtut:  itttder 
by  the  wU  d^feOflvni  by  tiitt  twM  «fvnMiMtu(,  b«k)r«  IHmIM 

Th^  vkfoiiden  p)«ad«cl— I.  That 'U  iActfnt^eOent 
far'  Mkbaif  ntiae^r'  (he 'ift£Ct;^iff:'ftttodi'jjtJ^tw^^ 
fdnd^  foe  Uiel^urtnq^;ji^;fi)c(h,^'^  Rcapijc^  HVili',W«i:«  nifXi 

an  i«eor{)onrfwd  lOnpmjr^:  «h«V^W  bdpjnd,' to^  Hi-^ 

pan/,  they  wen  totr«a»gUM  tiie-BgnemeDt  «0'  Uto 
e0aot  wfc  Ibrtik,  thB  aMi|^<ffl«  vndertafc^^  fttvtiurof 
the  magistratee  wctv  Hot  binding,  !fi  rejipcct  tbo  coniili- 
tiona  stipulated  fox  were  not  lul£Ucd  "hy  the  magiM^t^. 
and  tke  obligations, ^hierefoM^  iCQold  not  l»cii&ir«ed.  • 

n<nini-i'it  thi'  fill luTviiiu"  iiit('rlfniitc»r,  the  ii'ite  io  wfiich 
i:,v]il;jiiiJJ  in  ['nil  tlu'  iLr^nsttit      lartirs : 

"CiL'iJul^  ii";  iiTnL,  ami  tiilM  pItriLs  tu  il rw  siatcd  i«r  : 

tl^a  dettjtjik-i9  rli<>  tl-cuhI,  and  tltidi,  di:fierii.4  iMid  deolHrafv 
In  teTum  'ji  lli*^  duE^laruWiy  CMUuluHiuiui  of  tb«  illwl,  a&d  ap^ 
pQIDtH  the,cnut^  ei^rolUitlk,  tfint  parl^mpuaff  tw  htMUfloa 
t»  tbe  E-xl^nt  And  tffvct  to  nhich  oitcnM  aitffib  to  be  pn>- 

"iSTu/i-.— 'i'lit:  fif,'ri,-L«BUi.'iit"  lil-t.lk'l  is  ilatvJ  iri  rebraaty..«nd 

dnutd  &Lli  Miiy  1816.  I>y  «vlift;!i  tW  iK^icIeti  r-.'KJhved  iUi«t  tlMf 

liad  K«a  it|iPrrifd.ano;eaact,tia-l&  the.  liiU,  uifUituffthettln 

iffiilatni-il  riF|wUliSt.iti(Ilui;,'    TIjpj  ..afttr  tlia  two  acJUfcWfll* 

pA^-.<.ni  iiiiil'-i.  u  tiiulL  tW;  piirtiu^  ;Lrti  vi^r^tt^J  with  thi^lK.EW^W'^t)  ' 

on  I41I1  ?1  ,u  1  ^  i><.  Hk-/  iiLL'i.irjiu!ihtiii|^  Llic  imUWiigroow-  ., 
pnnj,  cJi  ^iuth  Jim-;  i.t  -1  i- 

^^he  quefcti^nadKtwii^t  ^int9.tht!  V^CMj^mntti^^. . 
WVahar  the  Rurecincnt  wosFatitled  tf^iwar  J«0«j  t#iM«t  agidiwfc 
tNw^n-y  oobipikriy  H."  incurponit«d  f  Apd^iMWr  Wl^tlwr,. 
MIMW  t'<t^  iiKrp-iL'iiK'Ut  U}W  «)ttierw)m  UiwliDg.  tbe  pUIHUetS 
pluct'^l  lhciii'<L'lvr">  1n  El  Gitiiution.  iiader  tficir.fitiUntA  to> 
f^iilurE-ii  jiii|ilH'[iii'iit  il  aqsiiinL  tiii;  dirl'^iidi:!^  t  Tbe  &nti 
«l'couh|,  jvimI  Uiiid  pliMK  Htt«t«d  in  tbi;  Ai:fKUtn»,  and  in  the 
rieooTxl  fur  tU«  dbf^d^  i^'ere  railed,  oo  Wi^pMitUlig  tbem-to 
•bnolvttor;.  bnt  th«.Ju(irth  p^vo,  which  nUns  aiep^PBte  poiati 
was  not  miBdc  the  itult{(!ct  <n  AruurntTit 

tians  Liifi  liorii  rL-[)ciitL-iM)i  the  suhjecL  xr  juLiiH^Ui]  i-oiwiderstion 
ill  Iii^L;l(i,Li-l,  in  our  wurtK,   wikt-?  the  'ippoBition  of 

wigjbriatfwai^^  a  pro. 

luhnqr  H  hitisaM  M  M  omw 
•nent  secarea  by  means  of  an  agreement  that  the  company 
%ha]li:|«y  hi  him  a  iiiin  o(  in>.»r)(.'V.  r      1  siill  be  giveo  to  t^imv 

iDrnyuctii^i^nt  o^iui^t  t^ii;  uoiupurjy   t,<-i<     'iriiurHtvd.   Wii^i  . 

lAepPvKQtcABe.  auil  thai  tbciHi:  oiu  uv  i[niciitltifje,e.nmt^  Irju  . 
ihu]^ur<!gt  l^^Dii^of  t^iaii^wtPefiti  wbiob  4BHfat  iA«liaht4e 
il«  opemliun.  Th«  deTfradBiii, oa tlu  oUurbatuLnkaUMptbat 
Lhit  ugret^ui^t.  ifi        tiMnni  not  cf^iabls  of  i^ti£  enioruiiid  . 
R^^'kiiul  tbuHjatptoTy  ooEoiNQy.    .  '      .  . 

"  |ti  tbi!  coana  of  ILeaT^n^nt,  reverfJ  dec^LAFouBWfni  fft-T- 
red  to  by  tb%  ^wdon  to  CBtttl'iuh  ihnt  (he  fuii'iti  ii(  n  )>tJ>t>i> 
toiy  coiupaiij!QpAoo{^|Mdivtft(td  irciiu  LhuuLia.(M;Uuf  Uie«UiL(Jte 
to  ;iur|Hwe4  w^Job .{oToign  io  tboae  objontar  «roa.  Ui  UMSfr- 
couiulisbmiMv^jtnlt^dupOKa  were  witb  tbo  Tiawi  and  oonld. 
be  sbpiv.n  toiMim)|iBgi  ptQiavilaa  the  bvnetit  of  tba 

rompanr-  Tt<i  p<HiWli|iftlilii  llmi  in  rimlmiil  m  in  '1  ulUnii, 
war^^I  df  tliein  re^alr^Ir^  tlie  Vdi.iiilily  of  w^rftiiLLUlM  ttili-a-d  - 

totlipaTiplicaUop*^;ftlBJ&fij£  llm  (trymgliiud  yl  cilijeCtK  yl«|Ji^, 

Dot  mil  mil  llni.,a|||i|rliiij|,  DtoHoioiut  nodei  wbK^  aloH>  tin 
wnpaay  ^tA  eoH/aut.  The  IqasjoK  of  a  mlMay,  fthtBt^'  ■ 
powuc  to  (bat  effect  has  Iwen  cuiiftfrcod  by  parliameut^t^ie 
^mliaia  of  Btock  i;)  aDotLui  MUw^y  QompftoXi  Is)]:  whi«)i  m) 
Mitborlty  Is  giren  in  th«  statote— and  the  application  of  the 
oompanjr  (tands  in  purchadng  the  intexeit  of  the  sbareliolden 


In'  a'i>teani4paclM(  cenfieim— have  been  tieM  llle^l.  bccanlw 
■oanChoriRed  aots  on  llie  (tart  oF  an  hraofponitcd  cnriipsny. 
Thtt  prnpwMuM  vshtbllsfaed  -hy  roetr  Aain  Is  Wot  to  lw41t<patcd ; 
aDd.llR-thelrBSiwaeoti  thfl)]iirmfeAifbliy'adttiltte<9  llMgent-nil 
t^ntfa,!  buAsootended'tbatft  hiMl  UA^AptHlteMon  to  an  agree- 
ment saoh  as  tMBj<eattmlntntAi#flA  Mv^Mmwh-i^tfri  intmukd 
mmfm^Huttii*»im§mmt]iafkttnuin  fMflMlffedt, tlod  emboffvinc 
tgearidonsnrtilefa  1  liaioAito;'aflia  ■^ti  Oi  tff  them  InteniM 
t9Mbaftrv«j^«ad«tMitar«M>M«MbtV^W(^  abtoinpliBhinettt  of 
tbr«alsaa<t'o4i^edtrofthsctainHbf  wtMitoixirpo^ 

l/Tbe  lKitd  <iTdnary  ooaMm  (hatHlW^ranen  are'ilftht 
in  ttMlri^  of  the  agrteMsitt,  awfOikt'thi  principle  actfad 
on.ia  tbedeofstrntsrefemd  in;  enthkB  thAn'  to  have  it  fonnd 
aaU>dMUrMt4o  be  oMfftatory  nitwn  llio  A-ftndeiB.  Tt  la  an- 
mattmrf  to  reatiAtulAtettie  dtftenintiltit^llrtHcnwof  theaf^. 
ment,  all  of  whloh  wenr  fnllf  oomenlert'oti'at  the'  Aibate. 
TUr-  mwh  la  vie^i-^fim,  thM  fey  WeAM  W  the  ^^reement 
tiOtuMd  into  whib  the  blHfcr  tbo  fttnnatlmi'fif  the  faHwa^-  w^a 
d(>p««<UBg  in  parUameDt;  the'TtrbmbteM  of  ihe  corapanj'  at 
once  prevented  tim  <>p|tomtion,  and  secured  thti  ttuppbtt  of  the 
Uagtoatei  of  Htden»l>a^^  atnt  oT  Sir  iOati  Colqiihoah  thi; 
BUfMrionof  the  ba^h,  to  thvprapoeed  paflitiloetitAry  Qieiisure ; 
bmI^  9raud,  that,  ouikr  the  ngreemtmt,  power  was  aecared  to 
tW  coMpai^  of  earcyf BR  thf h*  railway  along  the  atreets'of  the 
baifeh,  and  to  the  and  ef the  pier,  free  ofaoy  charge  on  the  pan 
of  thetoemuanlty  of  HalensbBrgh  fnr-tbe  greubd  to  thd  sJhth 
.i»f  Clyde -Streett  or  for  the  ocoupamcy  e4  either  l^lnoes  Street 
or  Clyde  Mreei  by  their  rails,  llwae  w«r«  Btl^tDlation*  which 
became  availaUe  to  the  company  fnf  attainment  both  of  the 
primary  fnirpoae  itMitemidMed  by  thrit  parlliimentsty  contract. 
aui4  of  the  fllterier<find4  uf  their  atHAnixMry  nixtence.'  Aui 
had  the  sri|nil«iMn'Slt«ply  been,  tbati  In  ootnMeratlon  th^rvof, 
a  ■udi-of-.inoat!r'>hanhl'iie^prtfrfto  tli«  purtmrn  it  wooM'seem 
thai  bat  liHU  diffioiaty  cookl  have  been  felt  In  holrfiof  the 
agreement  to  fall-wlthki  tbofprliNl^e  Of'  the  CaM*  fbunded  00 
by  thBipUiaiwr»>''  n  ■■  ■  li       "  •<  ■  >      '  ■ 

"  But  what  the  defenders  allege  In,  that  th^  ftgrefcrneut  nib- 
staatUlyk  toitbe'Meot  «f  Impotftig-'ttpon  th«m  tht  tmiMM 
Hf  harinmrMnrkti  heiUg  \a  nhttitr  altegevbev  fbhsigii  to  tliwe 
porpoesa  Aw  thrwc^empMehtiMtat-of  Mhltth  alone  tbe  flmds  of 
the  iiKiorji>Bi|t«d'  icomtiepyeeft  '-lcylt^mfcfcely  btf  a^Hed  ;  and 
farthwr,that  fchewdvavow  wcf^vMpotaftttdWhe  br'tiie 
railwt^'Odmpaay  taa  ^:«eiit'«e[tettt  ^  a  tedH;,'^  enable  fhe 
coinnHindty  of  Uelenstairgh  to  eompli^te  thrfr  harboitr  works, 
while  the  nsilway  statutes -coafiw'  no  poWet'trtHbecomjiaiortD 
em^tloy  their  cealtal  in- iwaia'  ' 

As  leganli  the  flnt  of  theaa  )M4ht«-*The  Mlway  company 
wefe  to  ni«ke  paymaA  of  the<«o»«s  uid  expMtaes  tncurred  ly 
the  coaimtfoity  m  procuring  plans,  mrwyt',  tk  otherwim',  or 
that  might  be  incnrsod  hi  rviatlon  to  the  proposed  exttm^D 
of  tbe  quay  and  hari>our,withtbe  expanses  Incnrrud  In  obtain- 
ing imrltameDtfuysaBctioB  to  the  proposed  wtorks ;  asalM  to 
advance  and  make  pigment  of  whatever  shms  might  he 
incHitudta'tizlending  aed  etveMng  tbe  woths  at  the  harboof, 
or  etthanklag-tb*  gnmbd  hinging  to  tba  eonmnnity, '  ss 
laid«k>wn  in  tiiesald  pkn  af  Messrs.  AohAta'aAd  MoRSi^  ofss 
the  svd-wDrka  sbairbe  fixed  bnd  decidednpon' ' by  uia^ 
trates  and  «oiineil,  wttb  oonsetat  of  Sir  James  ^IqQhoQtt>amI 
the  eompany's' engineer.  To  all  subatantlal  effects,  this  Is  no 
other  than  a  pecunhuy  pafMent  fn  ft«l4ni'1bCthe  beneflcU 
proviriooa  ta-iheir  fafoar  eBhotHed-'ln  Mw  agraeAtent.  Vo 
doubt  -the  avonDt  to  be  paidway  be  srM  'to  hb  )6ft  iade&nfte ; 
hut  tbere  ana  elemeMS  provided -for  having  the'sate  drttnitely 
flzed>  .  d'he  agreement  appears  to  the  Ix)rd  Ordinary  ho  more 
objeotionable  <en  this  giDond.  than  an  nndert^ing  Ity  the 
promotem  of  a  aailwi^  company,  In  Oddrideralilon  of  being  fwr* 
mitted  to  cairy  their  rails  thruagh  the  tends  of  a  sea-boond^ 
proper^,  to  be  at  the  expense  of  a  safilolent  embanhlMn^ 
accoidiag  teoertutt  fixed  phiBa,-HUi  iiudertakInK  whieb  wi&bM 
certainly  he  e&etual  against  the  oompaajr  trhun  incorponeled. 

**Aa  >td  iheochter  objection  ^-*The  eti|ialatten,->thst  ijimfc 
of  the  advances  of  which  the  railway  company  stb  boaht  te 
make  psjMwotare'.eo  be  debu  ap4n  the  quays  and  jettta  ttf  fas 
«rei!ted,  and  <he  dws  and  Terennes  tUereoT,— li  a  condidM  Ai 
favour  ^Um-^mfimy,  and  fer  the  parfuse  of  teaUhig  thM'  fc 
gel  npa)«M»aiH«rihe  bartionrmeBtte  (if  thUtref^MW  sftM*!. 
permit  of -itO  at  any  (haa<  thereafter.  This  caaoot,  fai  h^  «f 
or  «obstantial  sense,  be  held  a  stipolatloo,  In  the  LocdOni* 
nary's  opinion,  that  the  capital  <rf  the  railway  ooi^iany  II  la  bt 
employed  In  mahing  loans  of  money  cuntiarj  to  ifaai  favhf* 
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mm  nfthrir  mpUhI  altiiw  sanctiuniN]  bjr  tlieir  rtltutbs.  ''rAe 
MtHlMitul  HMlier  agnwd  ti>  betireeu  tlie  parties  is,  tliMt  advances 
■ndpa/lMnC  of  iDoni^,  to  thi:  extent  anil  fM  the  purpmkM  ci>ii- 
ttnipltlad,^  to  ibe  xiailtt  by  <  Ibe-  t.-ofnpsn|> ;  and  if  tlii«  pImU  be 
WUto  luvebMn^.l&*ful..8tj(>vlal«uautlicee  appdan  to  ilW'iio 
ju«t'gn>i«Ml.lu  -lwlfJ  it  tu,hai«-bai)0'reiKlttfad  MWinri-brtMHM*  iif 
iJNtouatfil'"*'  -ImnK  aiwieaed  -aitltt  fluU  ln*wrtaifi  limitwl  ifX*- 
tei)U^iMlwij',ouH>|Nuijr;HMdh  IwwHiiiapufcribhtqlwmaialaride^* 
Teali;^,jtl|Me-Kdvaww*-l>iMJUwUariw^  •.-< "  *  • 

"  It  MvoiHt.  qaettiwt  miaed-  by  the  iutknim  Bssamea 
ihe  uKeniwit  to  ba  bimUnK  on  tbe.nAlwa^campanjrr  bat  t( 
H  Mid  (Ltl  '^'x'i  *bH  harboor  art  «ntttaiiia  im  ■etftvn  nhtemo^ 
tothe«r«Mii«ttttrr«9k^B^A4V.^.tti«tib«r6  ii  knmed  in^ 
it^titJa  claiw8  .wnp»«ra^«h»lHrth>»i<oiayTiiitoriQii|t'tlie 
tmn  Dftlie  f^ejcn  wil  fUaiTB  afi-tlifttevbaiin  aa<t«fpniadi«(ii 
tiKRMi  'Mid  tnalluiK.tha  audi  niHt  to-oay  railwajroanit- ' 

pu}  vhne  nultr«y>  naj  termmate  at  fche>«aiit  bu«f^  on  aiMli' 
tttm  u  BMy  bt)  iqiilAwllgr  agraad  ■wfon  s'-  mud  (2.)  that  aU  ib» 
nqoial*  itaUtf cy.  ppwoit,  have  nut  been  ttbtHiiii^  by  Ibe  pur* 
nmiB  tJie  luffbouf  «vL  inhiab  wure  imMMry  tu  enable tfattotf.' 
loiapIcnwRt  th«  HtlpuUtiviBlafavMiruf  tlie  railway «umfNiii}<, 
opn  the  dm  tMbitent  eC  wMcU  aIuob-  their  abliiatioiM  mfto 
Dudednaodant.  ■  •  ■ 

"TbaXord  Ovdiiwjl,  Utrthtpit  pfauKt  ia-itf  npinion'that^* 
whUe  it  roiftlitFbe  rtKtit.t'or  tjie  ininuera  to  take  tlie  tmxmttwy 
povet,  to  euter  wi(o«n  AKf^nienl  for  tliu  u«e  ot  ibe  riiila,  in  tlie 
t!«oeral  twnM'abuTOexixvafled,  s<>  as  to  meeipuaaible  cuniittKe^' 
t-ia^^ndi  as  tlw  oot  iMauB^of  the  nulwuy  act),^t  duea  Mill 
follM  Uart  the  traateea-  ware  murbiMind,  after  tlie.puHlnir'ot 
imtli  aptvto  moimise  the  afpwnient  oaauluded  vifeh  tbadefen- 
iien,ortliat  t|ie.l«(Uer  aoitclunoc,  ifao  indiBed,  hare  iiniateri  In 
■iiutioa.to  ban  tbtjagWBenLdedareil  oUiKwturv.  Ul<  thMtn 
tbat  the  Rvene.of  tlii«  ia  aloo«  oiniiiBtent  witb  tbe  Itifial  piMi. 
tino  «f  thafHEtiw,  .Tlieyo«rar«  aa  to  Uiia  tnatter'actmillj  ok- 
t«iMdi  tbajpiUMenw  altboHtb  i»  tfenml  imna,  w«i»  aMpte 
udi4fl|(»iu»  Wi^^MKb  a^  titiwaMe  4bi«i.aai«dnT  thmugh  the 
Hmmi^.tmim»'ifMfiiiimA<ilo\iai^>m  th*- iMfeudcw,  hi 
tenit.A«t«uC  atU««Mw>««  itelM-tojwdJth* 

"llie  iteond  KHHind  Ml  whicb  tbto  defimue  reatafla-aotniul- 
Imdfd  with  ilil^bty.,  ,   ji   v  < 

t^.fttptiiitiMaaia  the  ^pvemeat  to  which  tba  defender* 
K%,  M»:^L.)  tbiK  4MnM«M)M-tbcAnt  part  af  (he  oblifpitiona 
undcftakvn  by  thA'<itnnpaiu*  wi»  l«  «ak«  pnjnnenA  af  tb»«K- 
|>tifNaii|i  cQrta  ioCHfWl  uT'lo  he  iawwiiwl  by  ilia'  yucmera  in 
tiKext^ioD  uftbB4uV'*Mil  barbemb9rpcMMria0  {dnasnnd 
■'fioviw  in  ceU^ttt*  lim^to.  •nd^mf^'mg-fyr  tn^obttiivt'^l  - 
ttw  act  gf  pariHW^wt-ttw  itatvyi  tbnugb  the  hdr4*ur>  woriut-^^ 
the  uimnt  of  Vbivb, .  U,  if  atipitUtKtl  >  «bttlL-  fcMgnt^awl  by  the-  ■  ■ 
Hill  tii  ot  parliament  be  declared  a  debt  f^paa  tlwifaay  ov^my^-  ■ 
■MjrttiRkto  .bftmmt«d;iaaii)Utn4Madiidir««Mnaa  tbrno^aAd' 
IwiaiUHt  m  J^ttiaHted,ia«MBtMRfchfuMiinntpafiM^  Md 
(i  )  thu  cootaineU  la  .tiie.aaooDd.<patt«f  the  coai^y'a  ubiiga- 
■ioni  Rhtif  e  to  tlw  wata  and  extMAars.'  intiwrud  in  Uie  vxh-n- 
lion  and  erCKtiuu  uf  tlie  intauded  -workfl  to  be  advanoed  and 
I*h1  bjr  tbt;m, — aa  to  which  adrrfnoea  it  ia  darlarwl, '  tliat  tbe 
nm  nezpendM),  to  ihs  eximt  «/£S000.  UAtv/trthtr,  ahall  bear 
ialneit  ai  butore  ueiitioaed,  and  ^aUffrm  a.mAbmrim  on  tbe 
^  quay,  or  quiiya.  jwtly  or  jt^iiva,  aiid  harhuHTt  and  shall  be 
Mai)diUwba|i)CMjijlnmtlw<iim-tirw«ennr  to  ba  exacted 
■t.iii  QUMr  balure  .iHeiiBioiHxi/  These  atlpulmions,  it  i«  al< 
lifted,  guuNL  beigi^euJiiU  effect  to  by  tbe  porauera  under  their 
tiKnipQ-  pcfrfl«t,,|ind  Uie  whole  agreement  in  malatahMd^  tm 
"■■tgAModfto  liaWibmotBe  in«p«rslhre. 

"Ta  Uie;£rtf  iif  obitietHua  it  isatuwred  by  the  pnr- 
^>«^t^^poil^itub*muw,t]onfertwd  by  seatioo  SMh  uf  tbe 
l>vi>q^r.J|^,M«ijt  .tW'^wiaien  ia  seetiMi  astb  declaring  tliat 
t^ntflffy hwrowiri'^l  bai»pplied.'iii  the  first  place, 
!"  P>T*>W>tb«  Hfv^nsea  ot<  ebtninlny.  and  panlng  tliia  avl,  or 
iih:k]^4Lag||p^'  j,||^tj0liple,,li^^  tm>  Mrtufying.  Uiengnee- 

"'^'^Mfi.pwi  ^eapgcti-^nwinBoh,  ni^  upea  payment  uf  auch  *x- 
F^'^'^Wf  <WPreiWed:(OygBibt  a-^^  for.  the  amount  in 
■""ffj^"*^  d«nuHtcf*t  by  wJuuhr-ttoder  t^  act  uS  pnrimment. 

*>U>9i)Rm  «.d*l«Mpo«,tha>i|ait)ia  uutjeUlaa,  nod  dnenfeml 
^"^^  i^if¥Bli   Xhta  amvwF  niipeut-  •*»  tbe  Lord  OnUnary 

,    .rii4«feiectjMHi>it'^  riMweHdiby  tfafltpaaatMra, 
(iti^l>**V  t«.faMn)iv  wmtoinddiindhe  a«th  seoiiaii, 

 1  ^  fMrtjp  (now  aCtfeftdefanderajupoiii 

ifea  beln^iMiiiliHiiii  afe  tbair  aiv«iM| jp 
luwaiwf iWbli iiWwDgb  jte-dAm  hi 

(1.1  ■"i.lu>|i)'t  a  ,'  ■  I'rt 
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'  Is'nnt  diijflred  n'v^  burden, — the  amotint  will,  in  temia  of  tlie 
afETvement.  be  daefared  ifayable,  and  to  be  dischaixed  ftwn  tlie 

duea  or  revenues  ta  be  exacted  at  tl,ie  harbour.  SMbetantially, 
th«refti*e,  k  Ib  «aid,  all  flittt  the  agreement  requires  may  in  t'hi^ 
way  be  oompetmUydime  by  Ilie  piirBOer*  under  thpir  etattitory 
powf-fs.  Hiill  lher6  ia  fniv^r  Mken  to  borrow  on  tlte  tirelllt  Af* 
ih«  IiHriMMim ventre  9Uma.tdtl>e«xte»t.n(,^lJii00ft;  laad  ^the 
31st  ae^tion  yf  tjUp  ffjl.  It,  U  i]e<fl«*>fd„l|^atait  ^Kf;tHagea#ft^lt«l; 
nndfer  tbe  power  shall  stand  un  a(i  equal  footing, — so  that  tn^ 
defted^rs^  HdMty  might  lb  tttb' #ay'be  iriafje  ^i^fttl>  I'ess  v^lb- 
irtdet^nttfU  stood  the  oiAjr  dabiw  w'taaat  a  pk«K!Tabte  debt 
to  tbe  etct&i^^X^QQO,  hy  baTioig  bcQn«pMtedn  nral  bnrdan. 

'tT^ie  Loril  Qnljjiary  fei^^  lfi^thia„im^fW;if  a^tpiidpd  wMihi 
srtnie  dlifltiulty ;  biit  ne  lias  arrived  at  an  oruniiHi  agnmst  the 
dt-^tideta* '  ^\¥vfi^^t,  bctianie'  of'-i(iB'n^^e(n^t  rnai' hki 


Htipalated  ioex|irea*t«fUiA'ibattiw^>6i>eh'U'borivw,  to  bft  tafeta  ■ 
by  ib^  trMte^fi  i^thtftrwHtMi  ih»«)nM&^(rf(tbeh*Tb»iarwdrlH.  ■- 
wi|s  to  be  specifically  limited  to  th«  SifFP  ifC^E^SttW;  «tl»l  Ifmn^t . 
because,  altliough  there  js  pover  taken  by  the  trustees,  1^  aoes  , 
not  FMIow-^iWier  that  they'VlU  eiercie'e' that  tuwer.  or  even 
tliat  they  mnr  eodtled  to  exerdeelt  fw^rejudl^Bof'itie  ifcfeii-J 
derab,  to  Mjr  grantor  axleiit  than  toaecure  thedtibt  duo  totbiin 
toj  Uietr  wvance« ;  ,«|nd  aiQCQrdiDgIjr>  ^  Uie.tmu  of  ^e^OMiflta., 
.  rvcentry  lodged,  the  deiipnders  expressly  bind  and  obljge  fhenj- 
selves  to  tiiat  effect.  There  no  doubt  remalna  the  dlfQ^ultjr,  tfta^t 
teuhntoaHy,  so  fur  aa  tlwir  existing  powers  are  concerned,  tlie 
pHTsuer^cannot  create  the £3000  a reo^  6unftn  on  tbe  quAysand 
.others;  ae  slipalated  in  that  pattof  tlie  agreement  on  which  the 
defltndeMfiHuid.  But  (lOeVentheifeUle  payment  of  the  iSOW 
is  aiM  t)»  be  exigible  only  '  ftoia  the  duH  or  retenue  to  be  ezacu 
ed  tliereat  in  manner  before  mentioned  ;'  and  (2.)  in  th6  previ- 
ous part  of  the  agrmnent  it  is  stipulated,  that  the  surplus  dues 
aitd  revwiues  ara  to  be  applied  In  pfiying  the  inteiiest  on  the 
sums  for  which  the  tleftHUem  are  to  beoome  creditors,  and  there- 
after titeprindpal  satns  theiltsielvM ;  and  'which  sums.'  It  is  de- 
clMretf, '  both  prln(jlBi4  and  ihUtrest,  skall  (brt n  a  real  Sea  *g>on  tlit 
ralti  and  dutt  lb  beiWi^  ak  afltretatd',  tfU  the  same  are  paid,' — 
wortlff^hfeh  aeetn'ttf  the  Lord  (Inlinaty  to  explain  tlie  Kind  of 
aeourity  the  (feftilAMra'ttieri'tti  reeeWe,  aod  to  altew  It,  to  truth 
and  HUtMtMice,  tO  be'prtttfs^ly^thut-wlilch  the  pursuers  are  will- 
ing and  ban  pbw<^  to  grkMti" 

On  this  bmncli  of  the  case,  Ihe  Lord  Ordinary  cannot  put 
out  t)f  vfttwthtt  Ihet,  that  -<h«  'two  acta  which  fiillowed  bn  the 
BgrvenMrt  weiv  n-ti^  ^ta'of  one  arrangement,  and  that  the 
several  pnWisi^ms  tuttie'stattitie  munt  hnve  been  advisedly  ad- 
justs, so  us  id  eMi^le-tlie^pArtin  respectively  to  carry  Into  full 
effiMil  tb<Ar'  htitMedeAfftj^rMtiMtii.  An^,  in  like  manner,  it  is 
ver^A«bt^>hl  thatld'itll'yh^nMttft^ticH^s  Uhiuli  ensued  prior  to 
tlieinatttuthilf  of  (hU  anidil;  no  (Atjectloa  on  tliia  ground  yn» 
auted.'  <^h«: Wbb^hhin  of  tn«  tWre^meot  In  tbe  reMiJutibn^  of 
the.Mtat«biMbra,  afWrtbe  p^sifigof  thd,^  will  noi  render  it 
binding  on  the  incorporated  coinpatiy,  Usbmln^  It  to  be  noli 
legall/  blnditrg  ta'  iHem.  But,  on  Ute  contrary  aisumptlon, 
such  recognition  nffofds  ^mpurtaiit  eVJdentie  as  to  what  was 
truly  inteaded  by  tlie  attreemeift,  and  the  understood  sufflciencr 
of  tlie  statutory  powers  obtained  by  tbe  defenders  to  give  Aiu 
effect." 

TKc  defenders  reelainied.  > 

/A>rd  Pn4dent — I  have  Iiad  great  difHcUlty  in  fbrraingk  satis, 
factory  opinlim  in  this  case.  It  is  dlfl^retit  from  aldlost  anV 
one  of  the  kind  wliii:ti  has  occurred.  It  rained  two  questions — 
Firiti  As  to  the  efficacy  of  the  agreement  between  the  parties 
before  either  of  the  8taiutt>is  was  passed :  SieoHd.  StipiptMiog  the 
terms  of  the  agreement  to  have  been  of  that  nature,  that  the 
committee  of  lOMuigenient  ennld  bind  the  company.  When  in- ' 
uiirponiled,  wlietber  tliat  agreement  has  been  sb  nillowecl  tij^ 
that  the  hatboor  trnst^ware  Indcondithni  tb  give  implement 
of  tlwir  pan  bf  it.  Fi'tt,  Aa  to  Uie  validity  bf  the  agreement  it- 
strlt,  whether  tlie  c^imnitiee  of  management  had  pow6^  to  make 
an  agreement  M>  MS  to  bind  tliecomiAny,  I  thlnV  the  principle 
enunoiaAed  by  the  Lord  Advocate  Is  the  sound  onc^  that  when 
tbe  i^reMuMit  oobcwrns  matters  in  regard  to  which  t^e  com* 
paiiy'thcOMiHvM  etmld  havb  bound  tMniaelves,  the  coromittea 
of  management'  wmtil  bind  the  company,  Bbt  they  coutd  not 
Und  tb*  n>aip«iiy  W  regard  tu  matters  tllt«gt^^er  foreign  to 
the  pArpoae  oPtbe  ubmpany  i'  they  couM  liot,  for  iVistance,  bind 
them  to  ait  adventure  in  tnrilding  a  harrbour.  I  think  that  the 
adand'prfwdtile.   ISkm,  then,  thequeadbp  cornea  to  be,  whether 
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settltift  fiBth  the  natare  of  the  object*  propoie<I  by  either  party, 
HnH  tlietefore  the  flret  party  aeree  to  approve  of  the  railway 
cumpHny  extending  h  line  to  Helensburtth  ;  2<itjf,  not  to  ob- 
ject to  the  layiog  itowii  of  rails  on  tlie  streets ;  anti,  Sdty,  to 
tHke  tlie  iiet»!SBary  steps  for  obtainlnif  an  act  of  parli-iment. 
Ai  to  sereml  of  these  mattetB,  I  think  therd  la  no  dtffleolty. 
'Jtiey  were  fair  and  proper  niHtters  for  the  committee  to  deal 
ind  foir  subjecta  tor  compromise,— such  as  that  tlie  rail- 
way itioald  be  aHowed  to  go  o»er  ccrtnin  grimnil,  that  the  bar- 
Ituur  trustees  shoulil  not  object,  and  others.  I  conceive  that  the 
provisional  committee  could  bind  the  futtire  company  to  pay 
money  forlhese  tilings.  The  cbks  all  eatablish  that.  Tliere  is 
more  difficulty  when  we  go  further.  Tiiere  is  a  porftiva  obTu 
gatlon  on  the  harbour  trustees  to  get  an  act  6f  parli'inK.'nt  to 
make  the  harbour,  anil  an  undertaking  on  their  pare  to  make 
it,  and  the  railwny  company  are  to  provide  money  for  procur- 
ing estimntea,  plans,  Su!.,  of  which  they  are  to  receive  back 
£3000.  There  it  was  ihst  my  difficulty  arose  on  the  question 
of  competency.  My  difficulty  was  tis  to  t)ie  railway  oommittee 
placing  the  harbour  trustees  under  the  obligation  to  make  the 
harbour.  That  cornea  very  nearly  to  a  company  coming  into 
existence  to  make,  not  a  railway  merely,  but  a  railway  and 
hsrbouratfo^  However,Ihave(Minetobeofopinionth«t  there 
was  no  incompetency  in  tlie  loatter,  though  I  tliink  tt  ctTtainly 
(.■omes  very  close  upon  incompetency.  Whether  parliament 
would  or  would  not  hare  authorized  a  company  for  such  par- 
po8e^  I  cannot  say.  But  I  cannot  hold  now  that  there  was  any 
invoropeteocy.  I  ratlter  think  the  matter  is  to  be  regarded 
in  thii  Ugbt:  There  are  various  things  stipulated  for  which 
are  of  great  importance  to  the  company,  for  which  it  was  per. 
fectly  competent  for  the  committee  to  stipulate,  and  for  which 
the  committee  could  bind  the  company.  The  subsequent  stipu- 
lations concern  only  the  character  and  measure,  and  the  means 
of  applying  the  conaidemtion  whicli  was  to  be  givt:n  by  the 
railway  ct^npany  for  the  benefltu  secureil  to  them.  On  the 
whole,  theretore,  though  with  some  diffieuity,  I  have  come  to 
the  opinion  that  the  agreement  was  not  Incompetent.  The  eti- 
pulatiims,  tliat  the  pursuers  are  to  make  the  harbour,  and  that 
the  company  are  to  pay  the  money  for  making  it,  were  fur  tire 
benefit  of  the  company.  The  stipulation  waa— 'yon  are  U> 
make  something,  which  we  pay  you  the  money  for.'  That,  no 
doubt,  waa  for  the  benefit  of  tlie  liarboar,  hut  it  was  for  the  bene- 
fit  of  the  railway  company  also,  for  they  expected  to  derive  ad- 
vantage from  the  harbuor  being  made.  I  think,  therefore,  that 
the  agreement  was  not  incompetent,  but  that  it  is  binding  nn 
lite  company.  Then  the  lecond  question  i^,  whether  the  har- 
bour trustees  have  fulfilled,  or  are  in  a  condition  to  fulfil,  their 
•hare  of  the  agreement?  Now,  we  mu*t  see  what  it  was  that 
was  stipulated  lor.  with  reference  to  this  matter,  in  the  agree, 
ment.  The  agreement  provides,  that  the  railway  company 
itiall  advance  the  expenses  already  incurred  or  to  be  incurred 
in  getting  plans  and  procuring  the  statute,  "  tlie  amount  uf 
which,  however,  shall  form,  and  by  the  said  act  of  parliament 
be  declared,  a  debt  upon  the  quay  or  quays  and  jetties  to 
bo  erecteil,  and  the  dues  or  revenues  thejeof,  and  bear  inte- 
rest till  liquidated  in  manner  before  mentioned."  Then  the 
railway  company  are  furUier  bound  to  advance  the  cost  of 
making  the  harbour;  and  It  t«  declared,  that  the  sums  so  ex- 
pended, to  the  extent  of  £3000, "  shall  form  a  real  burden  on  the 
said  quay  or  quays,  jetty  or  jetties,  and  harbour,  and  shall  be 
paid  and  discharged  from  the  does  and  revenues  to  be  exacted 
thereat."  This  does  not  explain  how  the  matter  is  to  be  accom- 
plished, of  making  the  £30U0  a  real  burden.  In  a  former  part 
uftlie  agreement,  it  is  called  a  real  burden.  It  Is  not  stated  to 
us  very  clearlr  by  the  railway  company,  what  it  was  they  sti- 
pulateu  for.  They  should  have  made  that  clear  in  the  agree- 
ment; but  I  do  not  See  that  it  could  very  well  be  more  tlian 
can  be  given  by  the  harbour  trustees  now.  'Vhe  pursuers  are 
in  possession  of  the  harbour  and  works,  and  the  Caledonian  Rail- 
way Company  say — *  you  do  not  give  as  a  real  burden,  and  we 
cannot  give  what  will  eoaUe  you  to  make  that  on  which  to 
grant  the  burden.'  But  I  think  timt  security  sufficient.  'Tlie 
first  point  is  a  little  more  difficult.  But  the  pnrsiiera  have 
power  to  create  debt ;  and  if  so — althoogh  the  act  of  parlUment 
does  not  Say  this  £3000  shall  be  a  debt — I  think  it  is  no  great 
stretch  to  say,  that  it  is  by  the  authority  of  the  statute  made 
a  debt,  and  tliat  tliat  is  of  the  snhstance  of  the  agreement.  Ou 
the  whole.  I  think  the  Lord  Ordinary  right. 

Lord  Ftdltrm.—^bia  is,  like  tverj  case  of  the  kind— as  to  the 
U*blHty  of  a  nUway  eempaoy  after  iooorpomtton,  in  regwd 


to  obligations  come  under  before  Incorporation— one  d  Aft 
cnlty.  One  step  we  bavi  get,  aad  »  most  importaot  one  If 
the  question  had  been  cmly  as  to  a  transaction  entered  lata 
between  the  railway  oompany  and  the  pursneis  after  the  in- 
corporation of  the  company,  the  point  would  have  beenuoi^y, 
U  thbre  anything  to  be  dooe  here  beyund  the  powen  of  iho 
company.  So  fkt  the  case  is  dear  of  doubt,  beckUM  the  rAi 
has  been  laid  down  to  this  extent,  that  a  provirional  oooiiaiU«t 
may  bargain  and  deal  to  the  effect  of  baying  off  opposition, 
and  that  that  bargain  may  be  binding  cm  the  compiany  to  a 
certain  extent  after  the  incorporation.  I  do  not  say  bow  itt 
that  would  go ;  but  we  have  oertiUBty  got  aofor,  tiiat  a  ttaos. 
action  by  the  committee  is  a  lawftil  traneaotlOD.  Now,  iba 
(tllticnltyrdsed  by^he  defoadetsis— ^whatoverai^ht  tuvebeea 
the  fiiiriteaa  of  the  tranM»ctioD«  now  that  onr  statute  is  passed, 
our  powers  are  limited,  and  we  can  only  be  ealled  on  to  de 
What  tho  statute  requires.  I  think  that  Is  going  too&r.  Bov 
the  railway  company  is  boond  not  only  to  pay  money,  bottu 
pay  money  for  making  the  harbour.  That  might  have  bsen 
carried  so  <hr  as  to  take  the  making  of  the  harlmar  devlj  cat 
of  the  hands  <^  the  purauera.  But^  as  i  t  is,  I  Uiiuk  it  diffionU  te 
hold  that  the  railway  company  have  gone  beyond  tiirtr  powm 
and  there  seems  no  ground  for  taking  the  case  out  uf  tiie  nlo 
of  tho  Kngllsh  canes. '  The  harbour  truatMS  are  to  get  a  sUtoto 
for  making  the  harbour,  and  the  railway  company  are  to  psf 
the  expense — In  short,  they  are  so  for  to  maike  the  harbow; 
bat  though  there  is  this  reference  to  making  the  bartioar,  tbt 
reference  to  it  is  really  notbli^  more  ttian  tna  meaaore  at  tha 
pecuniary  obllgatioD  of  tho^railway  compsuiy.  They  hart 
bonght  Ute  right  to  do  the  things  sUpnlated  for  by  thcoa,  aii'l 
they  now  turn  round  and  say  they  are  noi  bonnd  to  pay  for  it. 
Bnt  the  tranaactiou  can  fairly  he  redooed  to  a  money  usoism- 
tlon,  and  that  being  the  case,  I  do  not  see  why  tlie  Court  sbookl 
deal  with  it  in  a  way  diSurent  from  otiier  mon^  ttaitaactiotts 
entered  Into  before  the  statnte  of  Inoorpomtton  is  paased. 

Lord  ^TtMi'n^Aajm.—AI  though  I  f«)t  at  first  some  of  the  difi- 
culUes  expressed  by  yonr  Lordship  in  tiie  oouldeimtion  of  tlic 
present  caite,  I  am  now  satisfied  ^at  the  pleasof  thedefonden 
against  fnlfiiment  of  their  obligation,  aM  neither  wKisirtiint 
with  law  Qor  good  &ith. 

The  objection  taken  by  the  defenders  to  fnlfilmcot  ol  tliv 
agreement,  8eemstobe,thatitwa8tatiucompetelkbagniemeDt. 
beyond  the  powers  of  the  commiitee  of  railway  prpjtictOB  *U< 
entered  into  it  with  the  porsoere,  le/ors  the  act  waa  paawd.  To 
this  the  short  answer  is,  tliat  Uie  agreement  was  Pecassaryaiwl 
advantageous  to  the  contemplated  railway  company,  as,  with- 
out it,  they  could  neither  Iwve  got  their  act  passed,  nor  made  a 
profitable  railway.  If  so,  tlwre  ia  an  end  oC  tho  defence  «n  aU 
the  authorities. 

It  was  perceived  at  an  early  period  after  railways  wmg^jir- 
r^ty  projected,  that  it  was  essential  to  the  r%ht  formatioa  i>( 
such  asfKiciations,  to  gire  the  acting  proviei«U)al  comsMttci^ 
considerable  discretionary  powers  before  the  acts  were  pease^l. 
which  have  been  hdd  binding  on  the  company  and  their  fnmli' 
after  the  Acts  were  passed.  Without  such  powers,  necetsin. 
or  at  least  UMfii)  and  advut^eous  pcoposiUons  for  the  AitaT« 
company  might  be  resiRted,  and  a  wastefUi  axpuse  incmml 
inunneeeisaryandfruitlewoppoidllon.  Hence  the  preoeduii^ 
are  numerous  in  which  transactions  b^fm  tha  patwig  of  ae* 
have  been  sttstained  and  enfoixed  against  statutoiy  directons 
afltr  their  incorporatioD,  when  within  tike  HWpe  and  object  of 
the  future  oompasiv. 

This  doctrine  is'  well  stated  by  CluHnbeis  and  Peters^  late 
writers  on  raMway  law,  in  the  sMlewing  tenD%  (p.  176) 
"The  powers  confbttvd  on  the  ceapany  in  the  statute  of  in- 
corporation,  are  not  only  to  be  moditiud  by  the  provlMDos  eon- 
tained  In  the  Railway  Clanst*  GoneoUdation  Act  «vd  tlw 
Lands  Clatwes  Oonoolidattoa  Act,  but  will  be  tuflueuoed  atw 
hr  those  i^creements  which  tiie  company  has  made  with- third 
parties  htftrt  cbtaimng  the  act.  ttach  agreements  wtU  opent.* 
'•  MrestritiHOMontherif^andpowewoohfeindbytbelegi*- 
httura,  and  the  Oourta  wUtenfoccu  tluim  wliOTeVcr  the  eootract 
has  b^n  duly  entered  into." 

The  learned  authorx  cite  uumeroBscaecsascstabli^ing that 
doctrine ;  but  it  is  only  ncct^rsarv  to  refer  to  two  of  Ihem- 
The  nrst  caM  is  tbna  abridged— "  Wbsre  (Chnmbnrs  Jt^f*iler>^' 
p.  lift) cerUin  reatilotlvo  daiws  proponed  br  the  toort—sof* 
road  to  heintradnOed  Into  a  vallw^  bill  pendii^la  paHiwwH. 
were  tsitkdfmtn,  on  the  substano*  oL  ttwm  having  brua  em- 
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tlie  company,  ttw  Coutt  of  Ohattoery  decreed  that' the  com- 
f**ny  eonid  not  exercise  the  powers  given  hj  tlieir  act,  in  vlola- 
Mon  «f  the  terms  of  that  aafeetnent."— ^1  Myl.  ft  Cr.  650). 

Nor  will  it  make  anjr  diffrreooc,  IboiiKh  the  party  contract- 
'tng  -mlxh  the  prenwteis  far  withdmwing  oppotiUon,  for  the 
TftncbiM  ttf  land,  nr  otIierwjM,  were  a  peer  or  member  of  par- 
lianMat."— (Lord  Howden,  1  llafl.  Ca.  847). 

TbevlhercaMt  which  deserves  to  be  ooQHtAntly  kept  in  view 
in  this  ancnment.  ig  th«t  of  Sir  Ttiomas  StonWy  againet  the 
OhcKter  aad  Birkenhead  Railway  Company,  wiiere  two  wts  of 
pwrtttjn  propotiod  tn  loalie  thti  sane  railway.  8ir  Tiiomat 
Stantqr' a^raed  with  one  of  theu  foT>a  specified  Dember  of 
ttorettf  afUir  whidt  It  was  artAofted  that  the  rival  company 
vfionld  crct  the  Kne  *ad  relieve  t  lie  otber  of  all  their  obligationfl, 
tm  whloharrangeinttnt  the  bill  in  f:ivotir  of  the  seonnd  company 
vraa  allowed  to  Jiim.  The  dlrccton  of  the  Iatt«r  company, 
tiowGver,  aftergetting  the  act.  r<?fiMctl  to  fulfil  their  obligation 
witliont  getting  some  additional  l>eneflt,  on  their  own  termit ; 
lint  both  th«  Vioe.ObatM}ellor  and  Lord  Uhancellor  (Gotten  ham) 
ImM  that  the  itrilvmy  oompany,  after  their  act  was  passed, 
«c»n  bound  bif  Me  annemmt.  According  to  the  report,  tiiu  Lord 
Chmccllnr  obaraoterleed  tfae  plea  of  tho  railway  company  as 
"  em  «^  lAfl  mvtmst  /ramit  ht  htd  tvet  teen  attmpted."—8  Myl. 
A  Cr.  fUtpi.  77S. 

It  wax  indeed  i^ned,  that  the  present  case  diSered  from  thorn 
«inetHlt  I Q  this,  that  the  agrvemenbi  in  these  cases  related  to  the 
piu«h«i«s  of  land,  as  appropTtale  and  connected  with  the  rail- 
wsy,  and  not  to  a  foreign  or  extraSeooe  object  like  the  impruvu- 
ment  of  a  Adr6Mb%  which  forms  the  sofaject  of  the  present  queiu 
ti<m,Knd  woe  aielmilatet]  to  astipulation  for  endowing  a  church 
or  tmllding  a  cotioo-witl.  This  plea,  however,  is  founded  on 
a  manlf»t  fallacy.  TIte  defenders  do  not  aver  on  record  that 
the  harbour  would  bnve  been  an  unsuitable  and  useless  ap- 
p«ndagu  to  the  railway,  if  that  undertaking  had  been  proceed* 
e<l  with  and  completed.  Nn  fuich  averment  is  made.  Nay,  It 
in  tfol  even  all^fed  that  the  railway  could  have  been  formed 
and  worked  to  profit,  without  a  harbour.  By  their  principal 
act,  they  always  intended  to  form  a  branch  railway  from  Drim- 
barton  to  Heluusburgh,  thi'reby  meaning,  to  the  shore  of  that 
maritime  village,  on  which,  porbnpis  99  out  of  100  visitors 
nrrived,  as  tbcy  took  their  departure  from  it.  What,  then, 
wonli)  have  been  the  uso  of  a  railway  to  the  village,  witbont  a 
onminodious  communicatioQ  with  tho  shore  T  The  deepening 
of  the  harbour,  and  tliu  embankment  of  the  pier  leading  to  it, 
were  as  neoemary  here,  as  the  formation  of  an  ofEset,  or  the 
erection  of  convL-nientcfofton  Kouik,  and  the  usual  ooetly  apart- 
ments in  other  canes.  The  pier  and  harbour  truly  formed  tho 
terminut  ot  the  railway,  and  were  indispensable  pertiuenta  of  it. 

Atjwnlhigly,  tbint  Is  ineonteatalile  evldrace,  snbaeqiient  to 
th«  afn«ement  libelled" ois  that  the  defenders  admitted.  In 
1846.  that  tbeir  railway  was  to  extend  to  the  karhour  of  Helens- 
burgh. The  agreement  libelled  on  was  dated  in  February 
3846,  and  it  was  forthwith  aeted  on  by  both  parties,  when  a 
clause  waH  inserted  In  the  Harbour  Act  passed  in  May  1846, 
that  it  "Bbnll  be  lawftil  to  the  said  tniMees  frocn  time  to  time 
to  109  '"'b  oioi^  turfaee  of  the  fitn,  nvayt.  aad  wharfs  of  the 
mid  barbonr,  and  along  the  npproadiea  ther^  belonging  to 
them,  and  to  allow  tbe  me  of  such  rails  to  any  railway  com- 
)>aiiy  whose  railway  may  tenniuate  at  the  said  burgh,  on  such 
tunoe  as  may  l>e  niutnally  agreed  u^xm." — Act  of  1846,  §  49, 

On  the  whole,  therefore,  I  view  the  present  as  a  case  where 
the  puiTUcrfl  seek  implement  of  a  legitimate  agreement,  which 
WHS  beneficial  and  uecessary  fixr  the  lailwuy,  wlnoh  was  entered 
Into  iPTMithorlaed  partiMfi>r  behoof  of  the  defenders,  aodwak 
recognised  by  tlve  expresa  sanction  of  the  legldature  in  the 
Harbour  Act,  a  f»w  weeks  afterwards.  1  oannot  aee  that  the 
defenders  are  entitled  to  repudiate  eaob  «n  agreement,  any 
inure  than  the  Biikonhpad  Railway  were  in  the  can  wlUi  Sir 
Thomas  Stanley  l>efore  quoted. 

LoH  /iwr».— I  have  come  to  the  same  wQohirion.  In  the 
conne  of  the  anrnmeni,  and  during  our  deHbemUon,  I  Mt  the 
hame  difficulties  as  the  rest  of  your  Lordships;  but  the  morel 
have  looked  into  the  suUstance  of  tlie  case,  the  more  satisfied 
l.ave  I  become  that  it  falls  within  the  principle  of  the  Englisb 
uint:*.  The  railway  company  entered  into  a  contract,  by  which 
they  aecured  to  themselves  certain  most  important  advantages, 
which  were  to  be  given  to  them  by  the  other  contractiqg 
party.  Hut  for  their  consent,  they  amid  never  hare  got 
tltese  aflvafitoges.  If  the  rtdlway  bad  been  to  be  continued 
to  Ut-IeBsburgb  (whfdi  Mema  bot  to  be  tbe  intention  of  (he 


OF  SESSION,  Ac.  Ill 


company  now)  according  to  tbe  plans  lodged  here,  which  bring 
the  railway  down  to  tfae  quay,  it  Is  clear  that  they  conld  not 
have  done  this  without  purcha«ng  those  very  advantages  wbich 
it  was  proposed  under  the  agreement  to  give  them.  It  is  a  cose 
in  that  respect  exactly  similar  to  tbe  cases  quoted  fnim  the 
English  law.  Tbe  railway  company  had  ground  to  acquire  ; 
they  had  to  acquire  tlie  right  to  hiake  tbe  crossing,  and  other 
privileges.  They  obtained  power  to  do  all  that  unoertfaeil'  sto- 
tute.  But  if  the  statute  had  been  claimed  Without  any  previous 
agreement,  they  must  have  treated  with  the  magistrates  to  get 
that  ground.  If,  Uierefore,  having  taken  measnres  to  obviate 
that  difficulty  beforehand,  tbcy  Induce  the  magistrates  to  give 
their  consent  to  all  these  objects,  can  it  be  said  that  this  Is  not 
an  agreement  binding  on  the  company  ?  If  no  agreement  had 
been  enterml  into,  tbey  would  bare  been  compelled  to  treat 
with  tbe  ntfigistrates,  and  perhaps  nt  a  disadrantage.  If  It 
had  been  done  in  the  shape  of  a  sum  of  money,  it  canbardly  be 
doubted  that  it  would  bare  been  within  these  very  precedents. 
In  England  this  principle  has  been  laid  down,  that  tbe  Inw  will 
not  took  to  tbe  fairness  of  the  transaction— will  not  take  into 
view  the  extraragance  of  the  consideration.  Accordingly,  In 
tho  caw  of  Lord  Fetre,  where  £100,000  was  paid  for  the  in- 
jury done  in  pawing  through  hU  lands,  this  was  held  to  be 
a  &iir  bargain  between  the  proprietor  and  tbe  railway  com- 
pany. It  was  held  to  be  a  legitimate  object,  and  a  pro- 
I>er  object,  under  the  statute,  to  buy  him  oft  Then.  Is  the 
shape  in  which  the  compensation  Is  ItargiUned  for,  sufficient 
to  take  it  out  of  the  ordinary  rulet  If  it  would  bare  been 
good  if  the  biirgain  had  been  for  £12,000,  does  it  take  it  out  of 
the  rule,  that  the  party  says,  I  am  engaged  In  a  particular  trans- 
action which  may  cost  more  or  less,  but  whatever  It  be,  you  must 
take  the  burden  of  it  f  Take  tho  case,  for  instance,  of  tbe  Trinity 
Church  of  Edinburgh.  Supposing  it  to  be  necessary  for  a  rail- 
way that  a  certain  building  should  be  removed,  and  it  is  neces- 
sary for  the  party  from  whom  it  is  taken,  to  have  another  build- 
ing of  exactly  the  same  nature  in  its  place, — it  Is  quite  legal 
to  ask  for  a  sum  of  money,  and  if  so,'  it  is  legal  to  ask  for  the 
same  building,  ^o  also  in  the  case  of  land  taken  from  an 
entailed  proprietor.  He  is  entitled  to  have  the  compensation 
money  reinvested,  and  the  land  entailed  at  the  expense  of  tbe 
party  taking  tbe  land.  Supposing  tbe  party  from  whom  cer- 
tain fields  are  token  on  one  side  chT  his  estate,  should  stlpoiata 
that,  in  return,  tbe  same  amount  of  land  shonld  be  bought  for 
him  at  tlui  other  side  of  hix  '.-state,  whatever  the  price, — can 
that  aETuct  the  stilMtanco  of  the  transaction  t  I  see  nothing, 
therefore,  incompetent  in  this,  that  the  harbour  trustees  stipu- 
late that  they  shall  have  the  costs  of  certain  operations  wbich 
they  are  to  carry  out  themselves.  The  fallacy  of  the  railway 
company  here  is,  that  they  always  look  with  a  single  eye  to 
their  own  statute,  and  not  to  the  other.  But  we  must  totk 
to  both.  The  harbour  tmstees  must  fblfll  tlieir  statute,  and 
between  tlie  two  utatutes,  full  power  is  given  to  do  all  that  is 
stipulated  on  theii  side.  Tbe  harbour  trustees  are  to  do 
what  they  have  power  to  do,  and  having  done  that,  they  are 
to  come  to  the  railway  company  for  payment  I  Uiitik  Uiat 
enough  for  the  fint  point,  because  it  brings  it  within  the  prin- 
ciple of  these  cases.  And  vrould  it  not  be  a  fearful  thing  that 
the  railway  company  should  liave  all  these  powers,  and  nothing 
to  pay  for  them.  It  is  said  that  the  mil  way  company  now  do  not 
want  to  go  so  fiir  as  to  Helensburgh  ;  but  sup[>o»ing  they  had 
entered  on  the  ground  at  once,  could  tbey  have  tnken  all  these 
benefits,  and  then  stud  that  the  irtatute  did  not  allow  them  to 
.pay  for  them  f  Tbe  answer  would  have  been— that  it  Is  a  matter 
of  contract— payment  Is  within  your  statute.  Under  the  sta- 
tute, no  doubt,  the  price  Is  to  be  paid  in  a  particult[rway,butatill 
It  is  a  matter  of  purchase.  That  they  have  not  executed  the 
railway,  is  tbeirown  fault.  Tbey  purchased  the  right  to  do  so, 
and  for  that  right  tliey  must  pay.  The  price  may  be  Ims  than 
it  would  otherwise  have  been,  because  of  the  agreement ;  bo* 
tbe  oompotiy  have  bound  themaolrei  by  tin  irrevocable  con- 
tract, wbloh  there  Is  nothing  In  fact  or  law  to  vitiate,  ^nt 
briugs  me  to  the  teamd  point.  That  Is  part  of  the  agreement, 
but  in  dealing  with  It,  yon  assume  that  the  rest  Is  a  binding 
contract.  Each  patty  agrees  to  support-the  other  in  going 
to  parliament  for  their  respective  statutes.  Tbe  harbour  act 
was  obtained  by  the  co-operation  of  tbe  railway  company, 
who  are  parties  to  its  being  passed ;  but,  independently  of  that, 
there  Is  a  tapplementsry  agreement  cootBlpi;)g  a  notification 
of  tbe  terms  agreed  to  by  allrfonnmed.  nimkrtbfVfbre, 
the  Lord  OidlMty  la  rigbt  in^SSglii^rlk^ttiV^^^ 
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cnmftUacM,  and  InokioK  to  what  panutl  lietween  tbem  on  both 
sUtuttfS,  the  dcteodorb  caonnt  now  revoko  the  Hgri-eiiK-nt.  In 
the  harbour  act.  tb«re  f»  power  to  borrow  mmwy.  and,  att  the 
agreement  utandis  the  rattway  company  are  to  pay  the  coet ; 
ttt  all  eveots,  and  to  a  certun  extent,  the  harlmur  triwt«fa  are 
In  a  condition  lo  implement  their  part  of  the  aurt-uuieiit.  On 
both  branchea  oftlie  case  I  have  a  dtwided  conviction,  thouith 
not  free  from  difficulty,  that  the  justice  of  the  matter  witti 
the  bariwur  titutuee— and,  in  substaocot  their  caae  Ik  within 
th«  authoritiei. 

Adhere. 

Punmon'  Aiithnrities. — Wonliworth  on  JninuSnK-k  Cum- 
paiiie*,  6th  Ed.  n.  615.  Stanley  v.  Ght«tur  &  BtrkenUeti'l  Ktil- 
«av.  1  I{ailwMyC.i«e«,  p.  S8.  f^tird  Pvtre  v.  Eastern  C<iuniK-e 
R4ilwBy,  1  Railway  OiKea,  p-  46i.  Lord  Howd^Q  •.  8iin|i«i>n, 
1  iUUway  Cna^  p.  847.  Hnwker  n.  EMtert  Counties  Kail- 
wav.  Timen  NfWKpRper,  16th  Nor.  18o2. 

Deft^nders*  Authorities.— 3  Kriik.  3  8fi.  Edwards  tt.  Grand 
Junction  Ruilway,  1  Riilwar  Ciik-s.  II.  US.  V^uxhall  Bridge 
Co.  «.  Lord  Spencer,  2  Maddock'e  Uep.  p.  866 ;  JamVt  llt.'|i. 
p.  64. 

f/ord  Ordutarff,  Cowan.— Ad.  Solic(t<ir-Qrneral  (Nearen), 
Penuey;  Tuw8f'&  Bonar,  WS.  Affe»n. — AU.Lord  Adrucate 
(IniilU),  Mac^laae.  N.  C  Campbell;  TliumM  Sprit,  W.S. 
JLguA.—J^  (7Mk-(W.G.T.) 


2«/ December  1852. 
FiBVT  DiTwioir. 

BOBKItT  MsrKLAH'fl  TrD8TKB9  V.  MrS.  C.  A.  BrOHAKAK 

or  MsiKiair's  Tbustbes,  Gotnpetlng. 
Heritable  and  MoveaMe-Harriafte-CoDimct— Tru"r-Oepft--Con. 
atrurlioii — VmHer  an  antenKptiat  eoKtraet.  ihe  futuie  huMband 
bound  kimtelf  to  pag  to  truttecM  thtnum  o/'XSO.OOO.  oh(  of  the 
proettdt  of  wkieh  tkeywtr*,  om  kit  dtatk.  lo  pay  a  ctriain  am- 
muUg  to  ku  widoiB,  mid,  im  tke  iume  eomvtg  nf  age.  to  piy  over 
to  iktm  SiO.fXM.  Intttad  ofpai/iag  ooer  £311,000  to  tke  trut- 
tm,  tke  kutkaHii  anrngmtd  to  them  an  htrilabln  bomdfor  that 
avM.  ON  wkMt  ikeg  were  iajtfi.  and  this  band  kaoimg  thereafter 
beem  called  mp,  tkeif  inoeUed  the  ammud  m  keritakh  aenrify. 
ilte  kwiband  mmd  leidom  kaoimg  died — Pound,  that  tke  whok 
famd  hetd  bf  the  marriage-ttmtraet  tnateet.  at  vett  tke  ntr- 
pta*  of  £10.000,  a*  the  £30,000  provided  to  tke  children, 
VM  mooeaht*  a*  regarded  the  aacceniom  of  tke  kaiband. 

In  1838^  the  late  Robert  Meiklam  entered  into  an 
aDtenuptial  contract  with  the  late  Mias  0.  A.  Buchanan, 
by  which  he  boand  hiuiaelf  to  .mako  payment  to  his 
wift,  in  case  of  her  sarrirance,  of  a  free  liferent  an- 
nmty  of  X800,  (restricted  to  £400  in  the  event  of  her 
second  marriage),  together  with  £400  tn  name  of  mourn- 
ings and  aliment ;  "  and  in  contemplation  of  the  said 
marriage,"  he  boniid  himself,  within  dx  months  there- 
after— 

"  to  content  and  pay  the  snm  of  £80,000  aterlias:"  to  certain 
persons,  as  tnutees  for  the  following  pnrpoaM : — 1,  That  they 
■lionid  paj  over  lo  hlmaclf,  during  all  the  dayti  of  bis  life,  the 
whole  free  intercut  and  annual  profits  ot  the  said  £80,000.  2. 
That  after  his  death,  the  trustees  shonld  pay  to  hia  wife,  in  the 
event  of  Iter  mirvivance,  her  annuity  of  X800,  subj^  toroatiic- 
tion  as  aforesaid,  nnd  the  £400  provided  to  bi-r  ?<ir  inourninga 
and  aliment.  8.  Thnt  the  trustees,  Id  tlie  event  of  there  being 
sufficient  funils  f»r  the  purpoee,  (after  provldintr  for  the  widow 
as  afiireaaid).  shunld,  «iit  of  the  fitresaid  sum  *•  of  £80.000.  make 
payment  to  the  children  of  this  intended  marriage,  of  the  pro- 
vi^on  of  £20,000  sterling  at  the  first  term  of  Whitsunday  or 
MarUnmas  after  the  deaui  of  the  said  Bubert  Meiklam,  if  they 
shall  then  have  attained  the  age  of  21  years  complete,  with  the 
legal  interest  thereof  from  ttie  satd  term  of  p.iyment  during  the 
non-payment  thereof."  4.  It  was  declared  that  the  trustees 
should  bold  the  said  sua  tit  £80,000  -of  tniHt  funds  for  the 
purposes  above  mentioned,  and  no  other ;  and  tf,  by  any  con- 
tingency, the  said  trntt-fnods  shall  be  more  than  sufficient  to 
answer  the  aUd  trust-purposes,  the  said  trustees  or  trustee  shall 
be  bound  and  obligedto  pay  and  make  over  to  the  said  Bobert 
Heiklam  ud  bis  aforosafd  socb  part  of  the  said  tmst-fuods  as 


may  not  ha  required  for  the  M^d  trust-purposes and  draUr- 
ing  fartbei.  Uiat  if  tbe  said  sum  of  £80,000  shall  nob  be  snffi. 
dent  to  answer  tlie  foresaid  provision  of  £20.000  lierfcln^  gnui. 
ed  to  the  children  of  tbis  intended  marriMg«,  when  tlw  same 
becomes  payahle,  aftt^r  securing  the  forteaid  jointure  liereby 
proviitt-dto  theaaid  Ults  Christiana  Alston  Buchanan,  the nid 
Roliert  Meikkni  shall  be  bound  and  obliged,  as  be  hereby  binds 
and  obliges  htmitelf  and  bis  foresaids,  to  pay  to  bis  said  child  or 
children  snob  a  sum  as  wilt  be  suffident  to  pay  their  said  pro- 
visions in  flill ;  and  on  the  other  band,  if  tm  annual  procwdi 
of  the  said  toiwt-Amds  ahall  be  more  than  suflldent  to  pay  Uu 
Bafd  jointure,  while  there  are  ample  foods  to  secure  the  said  pro- 
visions to  the  children,  the  said  tnutees  stiali  l>e bound  to  pay 
ovur  the  excess  annually  to  the  mid  Bobert  Meiklam  and 
foresaids :  Aud  it  in  hereby  expressly  provided  and  declared,  thit 
the  s^d  tnutees  or  trustee  shall  have  power  to  lu  out  aad  ia- 
vest  the  wiid  tmst-fbnds  upon  such  good  beritaUe  saemlty  h) 
Kcotlaod,  or  in  tile  British  funds,  or  other  stocks  in  pnldlc  coa- 
panfes  or  undertakings,  as  they  or  he  may  deem  advisable,and 
from  time  to  Uroe  to  uplift  uud  reinvest  the  mid  fends  as  tliey 
Hhall  find  it  necessary  so  to  do ;  and  the  said  trustees  or  trustee 
shall  take  the  titles  and  voucbersof  the  said  securities  or  inreot- 
ments  in  their  or  bis  own  names  or  name  as  trustees  or  trustee 
fores^d,but  it  shall  not  be  necessary  to  engross  therein  the  con- 
ditioua  and  stipulations  ot  tbe  trust  before  narrated  :  But  de- 
claring always,  that  if  the  said  Bobert  Ueiklam  shall  pur^is 
lands  in  Oreat  Britain  or  Ireland,  the  said  tmsteos  or  trustee 
shall  be  bound  and  obliged  to  pay  over  to  him  tbe  said  trust- 
funds,  or  such  part  thereof  as  he  may  require,  upon  bis  execnt- 
ing  in  their  Cavoar.  as  tmittees  or  trustee  fiMceiaid,  a  snfBdeat 
aud  mnple  heritable  security  for  the  same^  over  the  said  iMBck 
so  to  bo  purcluwed  by  bim." 

These  provisioDS  were  declared  to  be  in  full  of  all  which 
the  wire  or  children  of  Bobert  Mdklam  ocnld  claim  by 
way  ofyus  tWtete,  leg^^,  or  otherwise;  and  Hn.  M«k- 
1am  assigned  to  her  husband  all  the  estate,  f^ds  and 
effects,  then  belonging  to  her,  or  wluoh  she  might  aoqoire 
dnring  her  marriage. 

Mr.  Meitdam,  in  implement  of  his  obligation  under  the 
contract,  instead  of  paying  the  X80,000 to  themarrii^ 
contract  trustees,  executed  a  disposition  conveying  to 
themj  to  the  extent  of  that  sum,  an  heritable  bond  and 
disposition  in  security  for  £40,000  by  the  trustees  of 
the  deceased  Sir  John  Maxwell  of  Springkell,  on  wliich 
Bobert  SIciklam  was  infcft.  On  this  di^KHntion  and 
assignation,  the  marriage-contract  trustees  were  infeft. 

Id  1846,  the  security  for  £40,000  was  paid  up,  and 
the  £30,000  belon^Dg  to  the  marriage-contract  tmat 
was  lodged  in  bank  in  the  joint  names  ta  the  ageots  fat 
Mr.  Meiklam,  and  of  those  for  the  marria0i^ontiaot 
trustees.  Thereafter  the  £30,000  was  rdnveated  on 
various  heritable  securities. 

Bobert  Meiklam  died  in  July  1847,  survived  by  his 
wife,  a  son,  and  two  daughters.  He  left  a  di^tositicm 
and  settlement,  executed  in  1841,  in  favour  of  tnisteea, 
of  his  whole  property,  heritable  and  moveable,  togethw 
with  a  codicil  executed  in  1847,  by  which  he  left  to 
his  wife  everything  he  possoased,  or  that  might  becoma 
doe  to  him. 

Qnestions  having  been  raised  as  to  the  effect  of  these 
deeds,  it  was  decided  that  the  settlement  carried  to  Hi. 
MeikUm'a  Trustees  thermn  named,  his  whole 
but  that  the  sabseqnent  eodidl  omtreyad  to  Mn. 
lam  the  deoeased*!  whole  moveable  estate. 

Mrs.  M^klam  died  in  January  1849.   Durbf  kt 
life,  the  revenue  of  the  £30,000  was  not  more  tbaaiW* 
cient  to  answer  the  purposes  of  the  trust,  b«t,  4fr 
death,  all  that  remained  applicable  to  these  porpoMi' 
the  sum  of  £20,000  provided  to /the  ehildreiitjb'' 
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Ws  lYmtees  inl  certain  Tnnlees  appelated  br  Mrs. 
Uektt%as  to  thur  Hclita  in  regtrd  to  the  XlU^OOO 
i^mMMdjUi  th^haods  of  th«  marriage-coDtract 
Imtflai,  enraad  abor*  tfas  X20,000;  uid  the  present 
wtim  a  miittipliBpoindii»  was  rused  in  tlujr  name  ac- 
eon^y^— the  £10,000  forming  the  fnnd  ^  imilto. 

Udldaia's  Trustees  pluded,  that  tbe  rever- 
■onaiT  ri^t  belonging  to  liiai  in  tb«  tnist-iwoperty  vas 
briUwifM&r  as  rej^rded  his  soeeessioD.  . 

Hn.  llaUam's  Trostees  pleaded,  on  the  other  hand, 
Uul^Attd  in.  medio  was  moveable.  And  each  partj 
tluB6d,«Bfar  Aeir  respectiTo  pleas,  to  be  preferred  to 
Hit  bahnee  of  £10,009  jvmainin^  ^ynient  of  the 
fnmm  to  the  children,  reserring  their  right  t6  the 
fdJ^OOOfiathe  event  of  its  not  being  required  for  trust  • 
pmmn.  Ij  feason  of      ehUdreu  dnng  before  minority. 

Tie  Lord  Ordtnarj,  on  9tk  Novmfaar  1850,  pro- 
uHuoed  the  fcdiowiDg  intmlocutor: — 

*  nadi  that  the  fuad  in  mtdio  tMs  in  the  mocearioQ  of  the 
•te  Boknt  Meiklaiar  to  be  coiuidered  and  dealt  mith  as 
■BfMUa  Mtate,  and  that:e&ire  r«nds  the  olain  o#  the  said 
bitrt  lleifclam's  trastee^  and  nwu  and  pre&n  tlw  tnmteci 
f  the  U(«  Un.  MHklaun  ss  Itaring  sole  and  exclndn  right  to 
benldfaDd:  Finds  nOezpeoaesdtte by eitberof  said  parties 
a  the  odwr.  and  decerns. 

"yttf^The  tmestioB  k  not  without  diffienltjr,  but  after 
RKMcnridnaUoa,  the  Lotd  Ordinary  thlnhs  theconelndmt 
urindttlatbsSttlerloGntori^on  the  Wbole,  most  coDsmant 

"TlkeiDttiDTKies  wlttch  were  refenvd  to  in  the  debate  have 
10  ittj  (lltKt,  tf  iDde«d  any,  application.  This  i«  neither  the 
t«  of  Mtatjle  property  flowing  from  another,  directed  to  be 
M  fur  bencflciaries  pn  m^wm,  and  to  be  di  vided  and  handed 


fctaiwiiMi'irii  »or.|sHtli»c>BBrf  pwpupbilsiiwE 
(Wfii7llbsnr,MlbwUeh  hehasatberexpresK^atHbo* 
H  a  iRWtor  trostee  to  make  a  parHcuIar  inreetment,  or 
inqsef^  adopted  ffsek  Investment  as  duly  made  in  his 
llnK  tho^  In  the  ftnt  Instance  wtthoat  speda)  aatbority. 
'Ae  SHnUge  trustees  were  here  tndUan  of  Mr.  Mviklam 
klir  Um  personal  obligation  contained  In  the  uian1age-co»- 
kehMtefes  binds  himself  for  the  pnrpcws  of  the  bar. 
m  -Is  emteat  snd  pay  the  earn  of  JStOjOOO.'  That  lids 
H.  frim  nifam&i,  a  purely  pemaud  obligation.  Is  not  to 
idi-^utnl;  and  had  Ur.  MeiUam  died  without  Iniilenimt. 
I  H,  ft  would  ban  been  bis  pormnid  representauvus  who 
sa  hate  paid  la  The  tmst,  as  origioated,  cberufors,  and 
I  »■  p^ma  ootostHation,  was  a  tnist  of  nwvvable  estate. 
H  ste  mt,  was,  Beta  or  ka^  bnt  an  accident  In  the 
•rw  ofadaAnisiMUott.  Even  there,  however,  Uie  powers 
tke  nsnisge  ttostees  were  absolute.  Tbey  were  aiith(». 
M  le  fnvsM,  bat  (exoepC  In  one  Instance,  vis.  of  Mr.  Uuik. 
tfipwdissiM  land,  and  falfaadi  becosalng  the  borrower-- 
I  fftai  which  did  nor  oooar)  they  were  equally  free  to 
Mt  ^sa  psnoaal  as  upon  tietitable  sccuritit»,  while  Ur. 

btiB  a»  voke  or  oonirol  In  the  matter.  Tfaen,  as 
al  tba  girpcees  of  the  tnst,  they  were  parposee^of  *ptiff. 
^'wi44ftwnwaatebeiBade*outof  ^foresaid  sum  of 
WOa*  hifesaslsi  onait— for  example,  bad  ilra  Uelk- 
pmmf»f  a  laag  period  ofyssis  thure  never  might  have 
BaVsnt|(|MSe  oosu  to  Mr.  Helklam;  aud  sccordingly, 
infaUHBlailMl  wry  case,  besnpptements  thetMIgatioa 
m  nmfcjju  uiulmct  by  anothet^  still  personal  la  Its  eba. 

f  to  bit*  Mid  diOd  or  eUldren  such  a  sum  as 
it  to  pay  tbvir  B^d  provisions  Id  ftilL'  While, 
i  (o  tills,  It  is  proviaed,  that  <  If  by  any  contin- 
trtlst  ftiwig  shall  be  more  than  sufficient  to  an- 
Wast  porpows,  the  Msid  tnutees  or  trustve  shall 
I^Und  to  pay  and  make  over  to  the  s^d  Bobert 
Uw  «Mt  Ui  diivsaid  SQch  part  of  the  said  trnsi- funds  as 
InA  fiK  the  trust-parposus.'   Htfd  occstiou  for 
1^  tn  Hi.  Uetklam'slileUme,  his  ri^ht  would 
bUMB  ui  the  nature  of  a  mere  /w  aebouit  for  no 
'  Aad«a*tbattthnseoierBedon  his  death,  th» 
]  an  the  [NUt  of  his  (nutces  most  be  ot 
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-  '  "  tt  was.f<t>oi)gIy.'urKed,  that  thefund  placed  under/ViMf  ipM 
ncft'oa//y  thtf  propur  estate  of  Hr.  Meiklam,  and  that  tbe  trust 
WM  btit  a  -fourdrn  upon  that  eotate,  and  therefore  a  trust  /or 
fteAoq/'o/  Sfr.'MfiltUM  hinu^,  in  so  far  as  the  funds  mlgbt  not 
tw  required  for  the  other  trust-porposini.  Had  It  been  so,  there 
might  lian  been  more  of  plausiblllly  in  ntalntainlBg,  that  any 
form  of  inveiitment  that  was  made  with  Hr.  Ueiklam's  know- 
ledge and  approval,  was,  as  in  other  cases  of  inatrnctiuu  or 
adoption,  snuetantfally  hie  own  act  in  reference  to  property 
entirely  and  excluidvely  hts  own.  The  Lord  Ordinary,  how. 
ever,  cannot  hold  this  to  be  a  correct  legal  view  of  the  case. 
The  marriage^ntract  originally  iilaced  him  In  tbe  relation 
of  dAtttrfor  th*  fmid,  and  when  he  paid  this  debt,  tli«  fuud 
betame.  In  the  hands  of  the  tnuteeii,  the  estate  genenilly  of 
thttse  who  were  Interested  in  the  provisions  of  the  contract. 
Ur,  Meiklam  was  no  doubt  one  of  these,  though  only  contio- 
gently  so.  But  it  would  be  going  too  far  if,  upon  this  account 
alone,  he  were  to  be  held,  in  the  sense  contended  for  by  his 
tiurtees,  the  nidical  proprietor  ttf  the  fund,  dealing  with  the 
tnttt  merely  as  a  burden." 

Robert  Moklam'a  IVuRteea  reelaimed,  and  pfeaded — 
The  qnestion  was,  whether  ih»  jeiO,000  hdd  <hy  the 
marrii^-ctrntraot  trustees^  over  and  above  the  £Wy(KH} 
provided  to  tbe  children,  was  to  be  considered  heritable 
or  moveable,  as  in  a  question  regarding  Robert  Meik- 
lam's  saccesaion.  The  point  on  which  the  case  turned 
was  stated  in  the  last  paragraph  of  the  Lord  Ordinnrj's 
note,  thus — whether  or  not  "  tbe  Aind  plmed  under  trust 
was  ndioally  the  proper  estate  of  Mr.  Meiklam,  and  the 
inut  was  but  a  harden  upon  that  estate,  uid  therefore 
a  temt  for  behoof  of  Mr.  Meiklam  himself,  in  so  1^  sa 
the  fiinds  might  not  be  required  for  tbe  other  tnut- 
pnrpoaee."  It  waa  dear^  that  ''had  it  been  so," — 
had  the  tnut  been  ooe  aubatanfeiany  for  behoof  of  Mr.  ' 
IMUaik  >(U  M  0«£M«y:«piDad  hm- tokm  a  difr  - 
ftrent  firom  wat  which  he  did,  beeanae  it  waa  on 
the  ground  that  anch  waa  not  tiie  nature  <^  the  tniat, 
thai  Ui  Lordship  bad  arrived  at  the  result  reclaimed 
■aainst.  Bat  what  was  the  aUte  of  the  caae?  The 
^10,000  was  a  simi  in  which  the  children  never  had  anj 
interest ;  it  was  held  by  the  marriage-contract  trustees  for 
behoofofthe  widow  alone.  Aasomtng  the  widow's  security 
to  hare  been  satisfied,  no  one  had  any  interest  in  it  except 
Mr.  Meikhun,  and  the  foe^  flrom  the  beginning  to  the  end, 
waa  in  him.  It  waa  ori^^naUy  made  over  to  the  trustees 
in  the  eh^  of  an  heritable  security.  Tbey  no  doubt 
had  power  to  invest  it  either  h^tably  or  moveably,  as 
thej  saw  fit ;  bttt  laying  out  of  view  that  it  waa  heritable 
when  made  over  to  th^,  the  fhct  was,  that  the  money 
paid  them,  the  iiltiniat«  fee  atill  being  Mr.  Meiklam's, 
was  hud  out  by  the  traatoea  mi  heritable  security.  Then, 
waa  it  not  heritable  quoad  Mr,  MeiUsni's  succession  ? 
If  he  himself  had  so  invested  It,  it  would  have  been  heri- 
tage. How  should  it  make  any  difference  that  he  gives 
another  the  aotkori^  and  poarez  to  do  so  ?  The  money 
was  made  over  by  him  to  »o  trustees  merely  for  a  tem- 
porary purpose,  the  fee  renuuning  alt  alone  in  himself, 
and  the  money  being  held  truly  for  his  behoof,  'iliis 
was  quite  a  diftrent  ease  frmn  that  of  trostees  acting 
for  children,  aud  beneficiaries  other  than  the  truster. 
Here  the  ultimate  rig^t  remabed  in  the  truster,  and  it 
eonld  not  be  held  that  he  loat  all  power  over  the  fund. 
The  i^edudtiea  oS  the  ease  laade  it  only  the  stronger. 
The  stim  waa  originally  held  on  an  hraitwle  bond ;  and 
in  regard  to  the  question,  what  was  the  truster's  will  in 
the  matter,  it  was  of  importance  that  the  correspoii--  . 
deuce  shewed  the  truster's  wish  throughout  to  havo/ 
been,  that  the  fund  should  always  be  mvested  herit^  ^ 
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ably— Borrelly  14th  December  1825  ;  iipien,  2Ut  No- 
vember 1850. 

The  Court  took  time  to  oonuder  whether  they  would 
hear  senior  coaiuel  for  the  respondentH. 

This  day, 

£an/iVe«kim&— Idonotthinkweneed  call  upon  Mr.  Mon- 
creiff.  I  have  come  to  be  Tery  clearly  of  opinion  thnt  the  Lord 
Ordinary'^  interlocutor  is  rlgbt.  Ic  appears  to  me  that  we  must 
fio  on  the  terms  of  the  marriage-coDtract.  Uader  that,  the  oh- 
ligation  undertaken  by  Meiklam  was,  to  gire  £30,000  to  the 
trustees  for  certain  purposes.  It  was  a  money  obUgatioD.  They 
were  trustees  for  the  purposes  of  a  marriage-contract,  but  not 
merely  for  Mr.  Meiklam .  Then,  instead  of  paying  them  £30,000 
In  money,  he  gires  them  this  assignation  to  an  heritable  secu- 
rity of  £40,000.  The  fact  of  that  being  heritably  invested,  does 
not  affect  tlie  question,  becaose  it  was  handed  over  as  money, 
and  it  was  for  the  truxtees  to  do  witli  it  what  they  chose.  It 
became  a  trust-fund.  Meiklam  had  a  contingent  interest  in  it, 
but  it  was  not  his  moitey.  Then,  that  belog  the  positioo  of 
mntten — the  money  being  so  paid  to  the  trastees — they  come 
toiOTest  it,  and  it  happeoi,  when  the  truster  dies,  to  be  oU 
Invested  in  heritage.  If  only  part  had  been  to  invested,  I 
do  not  know  what  would  have  been  said  on  Mr.  Meiklam'a 
part  as  to  the  rest  I  do  not  think  the  case  of  Burrell  is  very 
materia),  nor  tliat  of  Speirs  of  Elderslie.  I  cannot  see  that 
Mr.'Heiklam'i  right  to  the  levenrton  of  his  share  ii  in  any  way 
different  from  that  of  the  o&iew  parties,  to  their  share. 

Lord  FuUerton.'-'I  am  of  the  tame  opinion ;  and  I  really  think 
nothing  more  is  required  to  relieve  us  from  any  difficulty,  than 
to  look  at  the  terms  of  the  deeda  In  questions  of  this  kind,  there 
is  no  proper  question  of  intention — the  matter  depends  entirely 
on  the  form  of  the  transaction ;  and  lookii^  at  that  In  the  present 
ease,  I  cannot  donbt  that  the  lubjeot  must  be  held  moveable- 
It  unqtiefltionably  was  so  at  the  commencement  of  ^e  transac. 
tion.  What  was  the  right  In  Mr.  Meiklam  then  constituted  ? 
It  was  a  right  to  call  on  the  trustees  to  account  for  the  balance 
iu  their  hands.  The  case  is  just  the  same  as  if  Meiklam  had 
paid  over  £30,000  to  the  trusiees.  I  dk>  not  think  it  makes 
any  difference  that  the  irusteef,  for  their  own  security,  invested 
this  heritably.  On  the  whole,  therefore,  I  think  it  is  clear  that 
the  right  wm  in  its  nature  personal,  and  that  there  was  nothing 
done  Bubseqaent  totbeoriginal  constitution,  to  alter  that  cha- 
racter. 

Lord  CwtinghaTM. — I  have  had  no  doubt  as  to  this  case  dace 
I  first  perused  the  record,  which  satisfied  me  that  the  interlo- 
cutor mider  review  was  the  only  one  that  conid  be  pronounced  / 
without  an  entire  Bubnrrrion  of  the  law,  as  it  hae  been  long 
understood  uid  recogniiwd  In  the  claas  of  cases  to  which  the 
present  properly  belongs. 

The  question  arises  out  of  a  trust  constituted  by  a  marriafce- 
contract  for  behoof  of  a  wife  and  children.  The  fund  in  dis- 
pute was  Tested  in  trust  by  them,  to  provide  for  the  conven- 
tional and  contingent  slums  of  wife  and  children.  The  foth<>r 
bad  a  powtr  of  dmtion,  and  tiling  tiiat,  the  children  were  to 
bt)  equal  beneficiaries  In  the  funin. 

liiis  also  was  the  situation  of  the  trust  at  the  death  of  the 
truirter;  and  the  question  is,  what  was  the  legal  denomination 
of  the  tnut-rund  at  that  period  f  In  particular,  was  it  heritable 
or  moveabU  in  a  question  with  the  sul-cc-ssodi  of  the  tnuiter  f 
On  that  point,  I  conceive  it  to  be  now  too  late  to  entertain  any 
donbt.  Jjooklng  to  the  series  of  cases — snch  as,  among  otheiv, 
Ramaay  and  Qrimon  in  1760,  (Diet.  759) ;  DwgtoM  in  1706, 
(Diet  782) ;  Angvi,  6th  Dec.  1826 ;  and  KjtU,  14th  Hov. 
1627, — in  all  of  which,  although  the  trust-estates  compre- 
hended much  heritage,  vested  in  truetees,  it  \\m  been  uniformly 
found  that  the  interest  of  the  beueficiarit-s  in  the  whole  pro- 
perty was  moKiMt,  attachable  by  amttmttu,  and  descendible 
to  atmton.  It  seems  to  me  that  this  is  a  question  foreclosed 
and  finally  settled  in  law. 

I  can  draw  no  distinction  between  the  trust  here,  and  a 
I  ^4iraclng  the  whole  property,  heritable  and  moveable, 
~  ^r,  whether  by  testamentary  settlement,  or  by  a  trust 
[in  jnaolrency,  or  by  trust- conveyances  on  various 
'iiere  a  party  contemplates  the  permanent  diventi- 
9,  and  an  investment  in  tnutees,  for  behoof  of, 
I  among  thin)  parties, 
lie  time,  lUUiongh  the  general  rule  is,  that  tliese 
-  as  a  conremion  of  the  ^  hole  ttduriary  estate 


into  peraonal  property,  there  are  certainly  excepUou  vtiRt  i 
different  concluMon  has  been  drawn.  Thus,  where  s  tniit  b) 
been  created  for  the  benefit  of  a  particular  individual  or  &i^t, 
as  in  the  case  of  Cathcartt  2Qth  May  1880,  in  a  specified  am- 
gency,  with  power  to  tninsfor  the  residae  of  au  estate,  imt«. 
ceaiary  to  be  sold,  to  iAe  AetV,  as  in  the  case  of  .fiiirreU,udtl)i 
recent  case  (A  Mr.  Speirs  of  Elderslie,  decided  by  this  Kririon 
of  the  Court  on  2lBt  Kov.  1850,— in  cases  of  thatdsKltbs 
been  found,  on  a  just  construction  of  the  Mealuni  of  thetnii- 
ter,  that  the  (diaracter  of  the  difEerent  subjecti  helil  k 
the  trneter  was  neither  changed,  nor  meant  to  be  changed,  w 
the  execution  of  such  trusts.  There  is  nothing,  tioncw.ii 
bring  the  present  case  within  the  latter  category ;  and,  ttm- 
fore.  It  fiuls  within  the  ordinaiy  nde,  and  the  Int^ociis 
(tfthe  Lord  Ordtnaiy  is  clearly  weU-fotuutedL 

Lord  Xeorg. — I  have  nothing  to  aay,  ooept  tbst  the  Sm- 
sioB  has  not  shaken  mj  view  of  the  esse. 

Leri  Ordinary.  Ivory- — Aet.  Dess,  Maitland,  Ivory;  U» 
Ischlan  ft  Ivory,  W.S.  Agenti^AU.  Hoocrdff,  Ouftm; 
BOB^Cndg,  Dalnri  ft  Brodle,  W.S.  Agmtt.-~h.  Clmk^&lX 


2d  December  1862. 
Shoso  Divmoir. 

Patbiok  Qbahah,  Pufewr,  v.  Jahbs  Soott,  D^tnir, 

Bailway-Sale-Htle  to  Sue-Mora— ^1  tale  o/2500  cAsrtt  c/faHi 
itotA  IMS  made  by  uvtral  partUt,  iff  whom  the  purmer  mi  w- 
hit  interat  being  fifty  tharet.    He  brought  an  aetion  U  tdm 
the  tTontaetion  at  to  kit  fifty  iharet,  on  tha  gromdi^l.  d 
the  purchate  of  the  whole  2C00  by  Mmtelf  and  the  etierpwi 
auodated  with  him,  had  been  induced  by  Ae  Jrauduiait  nprm 
tatioMtif  the  teUer  thai  the  trantaOian  would  enable  thtturdm^ 
to  (feet  a  certain  oiytA  uHeh  had  been  dtfeated  ;  2.  ttot  MM 
thejtfty  tharee,  ten  belonging  to  another  u^heay  had  bm 
to  him  bymSetiUce — Held,  1.  That  he  could  not  apcnbiuaB 
tereii  in  the  pitrchaee  of  the  2500  tharet,  from  the  wAob  (^^"9 
tion,  and,  Ourefore,  that  he  had  no  title  to  itduee  tkttekU  tii4 
tent  nf  hit  fifty  tharet,  while  it  tiood  mreduetd  at  to  tit  msl 
der.   2.  That  he  had  not  made  any  relevant  or  tuffiaent  ttam 
of  injury  tuffertd  by  him  in  emee^uaee  <if  iit  frauodioL 
That  hit  right  of  reareei  at  to  the  tm  tharet  wof  barfed  bfo^t 
and  by  the  /act,  that  the  ttUer  offered  to  eorrtet  the  mitJt 
eooa  at  he  wot  wtade  aware  of  it. 

This  action  was  raised  to  reduce  a  sale  of  nSn 
stock,  and  to  obtun  r^Mtitioa  of  the  price  jtaid  fet  it  I 
the  pursuer. 

The  stock  coDsisted  of  shares  of  the  Glasgow  Banin 
and  Neilaton  Bailwav,  a  line  projected  in  1844.  1 
bill  for  forming  the  Une  was  opposed  in  parlisment 
the  GlftBgow  Kilmarnock  and  Ayr  Bulwftj 
but  it  passed  in  1845. 

The  Glasgow  Kilmarnock  and  Ayr  Compaaj  hui 
thus  ffuled  in  their  opposition  to  the  Barrhead  Compa 
resolved  to  purchase  a  sufficient  quantity  of  Barni 
stock  to  obtain  the  command  of  the  scheme, — tbert 
stock  consisting  of  6000  shares. 

The  punmer  and  eereral  otUer  parties  were  jvoDot 
of  the  Barrhead  Sulway.  In  September  1846,  Jn 
Graham  of  Ferenese,  Cuistopher  Saltmanhe,  and  U 
Crum,  made  an  agreement  with  the  defender  as  to  3 
shares  of  the  line.  The  agreement  is  exhilnted  n ' 
fullowiug  miauves: — ■ 

"  UessTS.  Scott  and  Co.  have  agreed  to  sell,  and  Vmrt-  ■ 
marshe,  Otaham  and  Cram,  have  agreed  to  parcba8e,2000d« 
of  Barrhead  B^lway  at  £20  per  share,  the  scrip  to  ba  delMi 
to-morrow,  and  bills  gmnted  by  the  purcbaHnatt^Il^is' 
luooths. 

"  Olatgow,  25th  Septr.  1845. 

James  Bcott.      B.  E.  CamL 

Jahbs  Grahak.   Chsibtb.  SaBBUV*! 

.   "  Heisn.  Scott  and  Co.  also  agree  to  hold  GOO  ,   ^ 

and  to  pay  alt  tNif^lpJU>f^^fVtff^€)^W  At^^ 
till  tu-monow  to4jm«^ie4«fnlttiimg  itura 
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tin  iovestment,  and  to  hold  the  same  till  afhirtlu  general 
meetiag  of  the  Barrhead  shareholders ;  and  in  the  orent  of  Ur. 
Scott  and  his  friends  not  retiUning  the  said  shares,  they  are  to 
cSa  the  same  at  £20  per  share  to  the  parties  who  purchase  the 
mOibKn*.  JahisSoott. 

Odkutb.  Saltmabbhi. 

H.  K  Cbh«." 

Ultimately,  the  500  shares  described  in  the  above 
misrire  as  "  the  remaining  500  shares"  which  were  to 
be  all  next  day  in  their  option,  were  added  to  the  por- 
dusa;  so  that  the  completed  transaction  was  one  for  2500 
darn  at  £20  per  share. 

Tlie  pttrsaer  was  interested  in  the  transacUon  to  the 
eiteat  of  fifty  shares,  for  the  price  of  which  he  granted, 
ud  afterwards  retired,  three  bills,  amoontiog  in  all  to 
ilOOO.  Among  the  fifty  shares,  it  tnrned  out  that  there 
were  ten  shares  of  the  Glasgow  and  Ardrossan  Bulvay 
wUeh  had  been  handed  to  him  by  mistake. 

Two  years  after  the  transaction,  the  pnrsoer  wrote  as 
Mows  to  the  defender: — 

"Sir— 1  beg  to  send  yon  a  note  of  the  snm  due  by  yon  to 
me,  St  on  Tuesday  the  12th  inst.,  for  the  ten  shares  of  the  Barr. 
head  Bidlwar  which  yon  fuled  to  deliver,  and  have  to  reqaest 
(list  voQ  will  pay  the  amonnt,  on  or  before  the  said  date,  to 
Mr.  Teonent,  secretary  of  the  railway  company.  I  shall  feel 
obliged  by  your  writing  me  in  coarse  that  this  will  he  at- 
te&<led  to.  I  had  expected  that  this  would  have  been  long 

settled,  after  the  communicatlonB  which  have  been  made 
to  yon  on  the  subject.   I  am,"  &c. 


Xv.  M.  Samptid,  £86  13  0 
tot  at.  Da.  -  «  ts  0 
%t.  n.   Do.    .    w  13  0 
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The  following  aoBwer  was  returned: — 

"Dear  Kr— I  have  yoor  letter  of  the  4th  inistant,  and  was 
tiotawue  thai  I  had  tailed  to  deliver  to  yon  ten  shares  of  the 
ituthead  Railway.  Our  mutual  friend,  Mr.  James  Un^am  of 
Fereaew,  told  me  a  few  months  after  the  transaction  with  him, 
Uitt  ten  of  thesharw  delivered  as  Barrheads  had  turned  out  to 
ArdrowuM.  I  then  told  him  that  I  would  replace  them 
with  Barrheads  wheaever  he  liked,  and  I  am  still  ready  to  do 
w-  Tooi8,"&c. 

The  matter  was  allowed  to  hang  up  for  two  years, — 
the  pursaer  insisting  that  he  was  entitled  to  repayment 
of  the  price  of  the  ten  shares,  and  the  defender  that  the 
^tuw  themselves  should  be  taken.  This  action  was 
raised  In  Janoary  1850. 

The  grouods  of  redaction  were,  generally — 1.  That 
the  2500  shares  had  been  bought  by  the  pursuer  and  his 
^axaates  on  the  understanding  that  they  would  thereby 
acquire  the  rommand  of  the  Line — the  defender  having 
'>wlj  represented  that  he  was  in  possession  of  more  than 
half  the  total  amount,  of  scrip,  and  that  he  was  in  treaty 
with  tbe  Ayr  Xtailway  Company  to  sell  it  to  them  nnleas 
^  parsBer  and  the  other  promoters  of  the  Barrhead 
UDO  imiered  into  the  transaction:  2.  That  instead  of 
Kfty  Anes,  the  pursuer  received  only  forty. 

ue  da&noe  was,  generally — 1.  That  the  pursuer  had 
W  tMe  to  sue,  not  having  directly  transacted  with  the  de- 
^nlcrj  that  he  conid  not  set  aside  the  sale  of  fifty  shares 
witlunt  setting  aside  the  sale  of  the  whole  2500,  which 

W  auk  entitled  to  do;  that,  in  point  of  fact,  the  ob- 
^■Ak  viflV-  of  the  purchasers — ^viz.  the  command  of  the 
ottlttt^bflise — had  been  obtained:  And,  2.  As  to 
^  WW  4*'llimpim  shares,  the  defender  had  always  been 
to  Mtret  ten  Barrheads  in  their  stead. 


The  Lord  Ordinary  reported  the  case.    At  advising. 

Lord  Jutliee-CMc. — We  are  not  disporing  of  this  case  merely 
npon  the  relevancy  of  tbo  summons;  we  are  dealing  with  a 
closed  record.  When  a  case  comes  before  us  in  this  shape,  we 
must  look  at  it  as  it  is  fully  discloffcd  on  the  whole  record,  and 
the  documents  on  which  the  pursuer  founds  his  action.  It  was 
argued  by  Ur.  Deas,  that  this  was  partly  entering  into  a  consi- 
deration of  the  mertts.  But,  on  the  (.-ase  as  disclosed  by  the 
pursuer,  we  are  entitled  to  say  whether  we  will  entertain  these 
Bfl  good  grounds  of  reduction. 

I  was  not  deterred,  therefore,  by  the  observation,  that  we  were 
entering  into  the  merits  when  w«  conudered  the  whole  transac- 
tion upon  the  averments  and  documents.  And  after  so  coo- 
tidering  the  case,  Z  do  not  see  how  we  can  find  that  there  is 
here  a  relevant  ground  of  reduction.  We  are  not  to  throw 
ont  such  a  summons  if  there  he  any  offer  to  supplement  the 
statements ;  but  we  are  dealing  with  a  closed  record.  Now 
the  pursuer  sets  forth  a  transaction  between  James  Qrabam 
and  Scott,  on  which  it  is  qtilte  plidn  that  Scott  understood 
Oraham  to  be  acting  for  a  great  number  of  parties.  The  object 
of  the  transaction  was  to  get  the  command  (rf  a  particular 
railway  scheme. 

In  the  course  of  this  scheme.  James  Graham  takes  a  promi- 
nent part,  and  goes  on  to  make  a  transaction,  and  purchases  a 
large  portion  of  these  shares  in  order  that  bis  friends  may  have 
the  command  of  the  railway.  He  goes  to  Scott ;  and  I  bare 
no  doubt  that  Scott  understood  him  to  be  acting  for  otiicr 
people  as  well  as  for  himself 

But,  indeed,  any  difficulty  on  this  point  set  at  rest  by  the 
missive  of  September  1846,  by  whicb  2000  shares  were  sold, 
with  the  option  to  the  purchaser  to  take  other  600  immedi- 
ately afterwards, — the  seller  holding  the  remaining  600  to 
make  up  tfae  SOOO  necenaiy  to  ke^  the  command  of  the 
rulway  scheme. 

This  arrangement  having  been  carried  through,  a  cert^n 
number  of  sham  were  allotted  to  the  pureuer.  In  the  allot- 
ment, It  turns  out  that  ten  Ardrosaan  sharea  are  shulBed  in 
among  the  number.  I  don't  see  why  he  was  not  then  entitled 
to  the  only  remedy  which  I  consider  as  now  open  to  him,  by 
then  obtaining  these  ten  shares. 

He  says  the  representation  on  which  he  bought,  was,  that 
Scott  had  upwards  of  8000  shares,  by  which  he  obtained  com- 
mand of  the  railway  scheme.  The  first  thing  therefore  to  be 
seen,  Is,  whether  the  object  of  the  purchase  was  not  to  be  ob- 
tained. What  injury  has  been  sustained  r  I  have  been  nnablo 
to  find  in  the  record  an  answer  to  that  question.  Lord  Murray 
repeatedly  and  emphatically,  in  the  course  of  the  argument, 
asked  to  what  part  of  tbe  record  the  pursuer's  counsel  referred 
when  he  spcdce  of  the  injury  avwred.  Except  that  he  4id  not 
get  bis  ten  additional  Barrhead  abareS,  it  does  not  appear  that 
any  injury  was  sustained. 

There  are  two  great  diCGcnltles  which  tbe  pureuer  had  to 
meet.  The  first  is,  that  he  seeks  to  appropriate  to  himself  the 
whole  agreement  made  with  James  Graham.  Although  all 
the  other  parties  for  whom  James  Oraham  transacted  are  sa- 
tisfied, yet  tbe  pursner  says  he  is  entitled  to  come  forward  and 
say  that  he  fa  dissatisfied  with  tbe  reinlL  He  insists  upon 
his  right  to  make  his  own  special  and  individual  complaint 
against  the  whole  of  the  arrangement.  I  do  not  think  that 
tms  difficulty  has  at  all  been  obviated  by  the  argument  of 
Mr.  Deas. 

But  I  have  a  still  greater  difficulty.  What  is  the  injury  which 
tbe  pursuer  has  snfiered  i  He  describes  the  transaction  him- 
self as  an  arrangement  with  a  number  of  people  on  wIkhd  a  cer- 
tain benefit  was  to  be  conforred  ;  and  that  the  representation 
whereby  that  body  of  persons  were  induced  to  enter  into  the 
arrangement,  was  a  false  representation,  so  that  tbe  benefit  held 
ont  was  not  conferred.  Must  he  not  shew,  therefore,  how  tlie 
body  he  sc ted  with  were  injuredf  So  for  as  ten  AidroBsan  shares 
were  given  to  bim,  that  is  another  matter.  Bat  when  be  wishes 
to  set  aside  tiie  sale  of  flft/  shares  on  tbe  gronnd  of  nisrepre* 
sentattoo  as  to  the  whole  tranewnion  of  which  tliese  fifty  shares 
formed  a  part,  must  he  not  sliew  wliat  the  injury  was  that 
was  suffered  by  tlie  general  body  T  Now,  ho  is  obtiged  to  admit 
that  the  object  which  that  body  had  in  view  was  successful.  If 
he  has  suffered  loss,  it  only  shews  that  he  wbs  not  so  shamin 
looking  after  his  Interests  as  ot^ng^|e>  were.  iO^IC 

But  there  is  another  ground  ins]»edl%  ny  the  pursaer  ^icn 
might  have  ted  to  another  action.   He  paid  for  fifty  eliarcs,  and- 
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recriTed  onljrfttrtj,  the  reni^Dinec  ten  which  were  giren  him  being 
ArdroMUii.  He  wrs  clearly  entitled  to  get  fitly  Barrhexd*.  He 
claimt  reinynwDt  crt  the  price  <rf  the  ten,  bratnae  he  did  not  get 
theiD.  In  the  next  lettw  which  be  writee,  lie  clwnu.diiugei 
for  not  getting  the  ten  ■haret,  whkh,  he  aays,  If  be  bad  gut,  be 
might  bare  BoM.  But  look  at  the  trannecilon  in  the  light  afforded 
by  the  pnmi«-'a  own  conduct.  He  did  not  aell  the  forty  Barr- 
head* which  he  bad  although  the  price  waa  rieing,  and  tor  this 
plain  reaaoD,  that  be  waa  law-agent  to  the  sclieme,  while  Jamea 
Graham  was  cliainnaD.  It  !a  vlear,  tlienfure,  that  he  had  no 
Inrentlon  ot  making  any  such  tale. 

I  therefore  think  the  poraoer'a  allegation  blla.  tbM  any  ii^nry 
WIS  done  to  the  body  with  whom  he  acted.  8och  an  alle- 
gation ia  Begaltved  by  hi»  own  conduct.  All  lie  complaina 
of  originally  ia,  that  be  did  not  receive  the  ten  tbaret.  He 
first  asks  repHyment  of  the  price,  and  tlien  aska  damages, 
because  he  wished  to  sell,  and  might  haTe  aohl  at  a  profit.  But 
plainly  that  waa  not  bli  oldect. 

His  sttbaniiient  oondoct  la  of  importance :  It  ah«w<  that  tin 
iignry  waa  merely  Domiaal ;  tor  intteMl  uf  wishing  the  sale  ra* 
•dnded,  he  asks  fbr  damages  becaoae  conpleta  implement  has 
not  been  glveiL 

The  action  cooclodes  to  hare  the  sale  of  the  whole  ttfy  aharet 
set  ande ;  and  tiien  the  pnrsaer  insists  that  the  sal*  is  roid 
and  null,  and  that  be  ought  to  be  repooedagaiust  it.  on  the  ground 
^t  it  was  effected  in  enrw ;  that  the  seUer  alleged  himself  to 
bepoHessedof  MOftahares,  wbilehewaanot;  and  therefore  that 
the  purchase  of  fifty  shares  is  to  beset  aside,  and  that  be  is  to  be 
restored  in  iutegnm,  or  otherwise  that  be  is  not  bound  to  pay 
for  what  tlie  seller  failed  to  ddirer. 

Tlie  Jrtt  of  these  conclusitMM  cannot  be  maintained,  on  the 
grounds  which  I  hare  already  atated. 

At  to  the  memd  ooDclnston,  for  repayment  of  the  price  of 
the  aharea  which  be  did  not  gel^  the  anawer  la,  that  as  aoon  as 
Bcott  was  made  awaje  of  the  deficiency,  be  said  at  once,  I  will 
glre  yon  th^  other  teiL  Tbai  atatement  be  repeats  aa  soon  as 
there  ia  any  direct  oomrauDlcatioQ  between  them.  I  don't  say 
the  nuraaer  might  not  hare  been  en  titled  to  mort.  But  ia  be  nut 
Id  tlie  predioament  in  which  be  all  along  intended  to  be  i  Waa 
any  ol<ject  defeated  by  his  not  getting,  the  ten  ebaree  f  Bis 
only  complaint  Is,  that  be  got  forty  Insteiid  of  fifty  aharea.  In 
tuis  action,  be  does  not  puiroe  fiir  the  delivery  of  ten. 

On  ihese  grotmds,  I  am  of  opinion  that  the  action  should 
be  dlsmiaied. 

Lord  Coekbitm. — I  am  of  the  same  opinion.  Bo  &r  aa  the 
pnrsaer's  demand  la  founded  on  the  all^tion,  that  the  object 
of  the  traoaaction  was  to  get  the  oonttol  of  tbia  railway,  that 
otject  was  not  defeated  by  anything  that  was  done.  In  the 
second  place,  thb  waa  a  traOMCtlon  for  2600  sbarea.  Now,  I 
cannot  see  bow  the  poffaer  can  set  aside  the  whole  traosao* 
tion  if  be  cannot  give  back  the  whole  2600  which  have  been 
bought ;  and  he  fuls  in  bis  attempt  to  separate  bis  part  of  the 
transaction  from  the  rest 

As  to  the  ten  shares,  it  was  bis  dnty  to  see  to  that  Imme- 
diately. But  he  allows  two  years  to  elapes.  He  takes  fifty 
lliarea,  and  diacoveis  that  among  tbem  are  ten  Ardrottaos. 
^e  ten  are  offered  to  him,  but  he  does  not  accede  to  the  offer; 
and  then  be  comes  here  with  bis  action  of  redaction  to  aet  aside 
the  tranaaciion  as  to  the  fifty  abacca,  on  the  ground  that  be 
might  have  sold  at  a  profit,  thongh  it  is  phdn  that  he  bad  no 
intention  of  selling. 

Lord  Murr^. — I  entirely  agree  with  j'our  Lordship.  I  do 
not  think  that  the  case  presents  the  smallest  diOicnlty.  The 
first  ground  of  redoction  la  fraud.  It  is  not  enough  to  say 
(here  was  fraud.  Tou  miiat  state  certain  hcts  from  which,  u 
proved,  fraud  Is  the  necewKj  inference.  No  snch  &cts  are 
alleged  here,  and  therefore,  so  br  as  the  ground  of  fraud  is 
oonoemed,  there  Is  no  foundation  whatever  for  this  reason  of 
reduction.  The  matter  conies  nearer  to  misreprcaentation 
Ton  (the  seller)  represented  so  and  so  aa  being  the  caae,  whereas 
It  was  not  BO.  The  pnraner  mtut  shew,  that  from  that  misre- 
presentation alone  the  contract  took  ita  origin,  and  that  it 
was  immediately  complained  ot.  But  the  parties  go  ou — there 
is  no  allegatiou  of  any  lorn  ■■and  therefore  no  gtoond  tax  n- 
docing  the  transaction. 

Thero  Is  a  more  specific  alIegMl<n  aa  to  the  ten  iharea,  to 
the  effect  that  the  pursuer  got  ten  Ardroasana  Instead  at  ten 
Barrbeada.  It  Is  not  taid  how  this  occurred.  But  as  this  party 
was  able  to  read,  it  aeeme  very  t-xtraordloaty  that  he  abuuid 
not  at  oow  hare  disooreitni  and  checked  the  error.  It  is  dia> 


covered  at  last,  and  no  Injury  Is  shewn  to  baTe  arisen  In  the 
intermediate  time.   At  last  the  discovery  Is  made,  and  then 
the  pnraner  ia  told  that  he  wotdd  get  the  ten  Bairheada  directij. 
There  is  no  pondbUi^  of  amtaining  tiw  action  on  tbass 

grounda. 

Cord  Wood — I  am  of  the  same  o|rfnlon.  Tbeot^ect  of  the 
poTchaM  uf  the  shares  waa  to  get  the  control  of  tbia  milwajr, 
aiid  particularly  at  a  meeting  wbieb  was  to  be  held  oh 
September  1M6.  Then  It  Is  sdd  there  ia  a  misrepresentation  w 
fiHud,  and  that  this  misrepreaeotatlon  or  fraud  gave  rise  to 
the  contract 

What  injury  was  sott^ned  by  this  parfy  f  Be  lays  the 
tranaaction  waa  entered  Inttt  becauae  It  was  Intended  to  gette 
eoBtrc^  •£  this  railway.  It  Is  not  said  that  such  eontrol  was 
not  got  bf  the  transaction.  He  aays  be  did  not  get  teH  absrA; 
Uie  whole  contract  received  Implement  except  to  the  extest 
of  ten  abaresi  Instead  of  not  having  the  control  of  the  rail- 
way, the  panlva  with  whom  the  purmer  acted  bad  the  con- 
trol of  the  scheme  of  80tb  September,  and  reUtined  it  and 
entered  Into  an  arrangement  with  the  Caledonian  BaUway. 

8o  that  this  Is  an  action  raised  apon  grotwds  of  fedw- 
tlantothffeftctthatthe  oljectofthe  transaction  waa  to  «t 
the  Oiintrol  of  tUs  railway,  which  the  parties  aawxdaked  srttli 
the  pursuer  did  get  and  no  Injury  is  said  to  have  been  sh- 
tained.  There  b  no  party  here  but  the  pnifueff ;  there  is  do 
alle«att(m  ot  injury  recdved  by  the  other  parties  to  tbe  trans- 
action. The  whole  objoct  of  the  united  Interest  waa  obtained. 

But  as  we  have  here  a  closed  record  and  docaments,  we 
must  look  at  the  whole  case  aa  then  placed  before  na.  Tbe 

Sursner  comidalna,  not  tiiat  Mm  otiject  of  the  purchase  bss 
Jled— and  It  has  not  felled ;— but  what  he  Kya  Is,  I  want 
these  ten  Barrhead  shares,— after  having  retained  the  trtt 
ArdroMn  sbarea,  and  derived  all  the  benefit  accndng  fron 
tbem. 

I  don't  refer  to  any  delay  In  bringing  tbis  action,  except 
so  for  aa  shevdng  the  constraotion  the  pnrsaer  pot  hh 
own  contract  for  four  years. 

I  tberefoie  think  no  Teb;Tant  caeebM  been  stated  t*  MSlab 
the  action.  Aa  to  the  alterafctivu  ooadoriMa.  1  tUMcifM 
yoor  liordsblp  has  aald  is  oonclnslTe. 

The  Court  i»miouiced  the  flowing  interioeiOor^- 

**Find  tiiiU  the  pursuer  baa  not  set  fivtb  a  tderaat  and 
sofficient  oaae  to  send  hia  resdaoiy  and  petttoiy  ooihMuh 
to  a  Jury— therafon  dtamias." 

Lord  Ordmanft  Andctwm.— ^ef.  Deas,  Pattison ;  Walter  Hofs- 
bntsh,  Wa  A^—AU.  Mackenittt;  W.  A.  U.  &  K  £lli% 
Wi.  Afutt^L  (7bnL-(F.B.) 


2d  December  18fi2. 
Sbooto  Dmnoii. 
Frkdeuck  Oxobok  \Viu.iaii  SIullab,  PttmuTf «. 
WiLUAM  RoBEBTaox  add  others,  D^mden. 
Ubel-4nander-^eparation— 1.  Torn  ^  a  Mfir  m  a  ^eWt 
jburmi/,  wAteA  «w<        eeionabU.   2.  Held,  that  uhm  ti* 
ttrm  of  owritiitg  aOegtd  tohi  ttftsfbafort  tqahoea^U 
frovine$<tf»/m^lopM»«onttrmetimifomUitm. 

This  was  an  acUon  of  damagBs  for  a  Ubel  alleged  to 
be  oofftUDed  in  a  letter  addressed  bj  VnSmor  Bpoe  to 
the  MipntUj  Jonraal  of  Medical  Soenoe^  of  whicb  the 
deftmlers  are  pro^etws.  Hffi  passage  nudnl;  xdied  ca 
was  u  follows: — 

"Tun  say  *a  fiwoo  jmier  war  has  arism  betveso  tmo 
E<linbnrgfa  professws,  Syme  and  Uxars,'  bat  yoa  oMst 
least  ought  to  knuw,  that  I  Itave  not  addressed  a  sit«le  word 
upon  the  sulgMit  in  question  to  the  so^alletl  *  professor,  reganl- 
ing  him  as  long  placed  beyond  the  pale  of  professiooal  M^ect 
ai^  courtesy.   

■*In  estimating  the  value  of  my  operation,  joa  proessd  apoa 
the  supposition,  tiiat  the  aUegations  uf  Mr.  Usara,  wd  m 
assistsiit  Dr.  HnUar,  aro  well  founded^,  but,  io  fkiroaw  ta  fsw 
leaden^  if  not  to  mysfeU;  sliuoki  bav<  mentioiMdniMtettlte- 
mcnu  of  these  personal  in  so  far  as  td^iWMiMM  v*rt< 
to  the  Mientioas  which  I  hava  perfomied 
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■trietarebydiTitloii,  bsTe  be«a  dedared  Iqr  me  to  Iw  sll  atterir 
devoid  flftraUi." 

The  foUowing  inaendo  vss  put  on  this  letter  by  the 
pusoer: — 

"  S.  That  these  words  are,  in  whole  or  In  part,  of  and  concern* 
lag  the  persoer,  and  are  tiUte  and  calnnmiotM,  and  were  in- 
tended to  repreteot,  and  do  UMy  and  calumnioiulr  repreeent, 
tbeparsoer  a«  bdn^  the  anittentorHr.  Uaara,  a  Mfeoa  whom 
the  defenden  detcribe  a*  a  '  MMxUed  profenor/  and  a*  betog  an 
iodividoal  whom  ther.  the  defenders,  either  coUecttvely  or  in* 
diTidnallj,  hold  forth  as  a  penon  whom  they  hm*e  *  lonf  i^Koed 
bejrond  the  pale  of  profeadooal  respect  and  ooartMj,'  and  with 
wbom  It  would  be  a  eia  and  a  diagraoe  to  aaeooiate.  Futber, 
the  ddeaders  hkmif  and  calanmioiuljr  repmeeitt  Um  pwettbr 
M  t  panon  to  be  bellered— that  bto  etateweuta  have  been 
4eelMed  to  be  utterif  devoid  ot  troth,  and  that  tbir  devoid 
ct  tnith  acoordln^y.  6.  That  the  laid  etateaieate  eoooeming 
tfae  panueiv  and  ocmcained  in  the  foroeaid  publioatioD,  are  blae, 
calumnioat,  and  highly  ii^arlous  to  the  pursuer,  in  bis  feelings, 
charaeur,  itataa  in  society,  professional  reputation,  and  pro- 
spects, and  as  tending  to  degrade  tbe  porsucr,  and  to  d^mve 
him  of  ererr  daim  to  eonsideimtioa  or  reepeclaMlity  fa  the 
oHtimation  of  the  public ;  and  the  iwirttMr  is  legally  entitled  to 
fall  leparaUoQ  at  the  bands  of  the  defenders,  for  tlie  iqjuiy  thus 
laflicted  npon  him." 

TIm  hotd.  Ordinarji  on  ls(  July  1852,  iwonoimoed 
the  foUowiog  interlocator: — 

"  Findi  that  no  relevant  ground  Is  set  (hrth  In  the  snnunons 
to  saniort  the  ooncludons  ^  the  action :  Therefore,  reftiees  to 
allow  the  proposed  issue,  and  aasuilsies  tlie  defeuders,  and  de- 
cema :   nnds  the  defeuders  entitled  to  expMieei. 

•*Aro<4,— The  article  in  the  •  Monthly  Journal  <^Uedical  Sdence^' 
which  it  founded  on  by  the  pursuer,  may  contain  artionabfe 
matter  ia  so  for  as  It  ruates  to  Profoasor  Llaars— and  the  Lord 
Ordbuvy  is  aware  that  it  has  been  found  to  do  so— but  he  is 
of  optnioa  that  it  does  not  contain  actiooabie  matter  in  so  Cur  as 
meutlon  Is  therein  made  of  the  portoer.  Thsre.ara  no  fovU  set 
fortli  -ia-the  sumBioas,  eitrinsio  of  the  words  oontnloed  in  the 
letter  libelled,  by  referenee  to  whieb,  sod  the  appropriate  immmia, 
the  meaning  of  the  words  used  by  the  defender  is  to  be  explain- 
ed. The  whole  depends  upon  the  meaning  of  the  words,  at  it 
ia  t«  be  coHected  or  derived  from  the  w«ds  tbemsetves.  This 
is  «*{deat  ttom  the  statement  made  la  regard  to  them  in  the 
svaamoas,  and  tma  the  terms  of  the  iasoe  proposed  to  be  taken 
by  tbe  porsaer-  Both  shew  that  there  Is  no  secret  meaning  or 
sense  to  be  explained  or  exposed,  In  which  they  were  Intended 
to  be  aaed,  different  fh>m  that  which  may  be  fairly  drawn  from 
tfse  words  ^one.  Now,  that  betng  tbe  caie,  their  sense  cannrii 
be  extended  beyond  their  own  proper  and  legitimate  meaning, 
and  it  Is  for  the  Coort  to  detarmnie  what  that  meaning  Is.  Any 
maaning  that  may  be  siwgested  by  the  parsoer, — whether  in 
the  Simmons  or  in  tbe  proposed  itsoe,— 4t  not  to  tie  at  once  ae- 
eepted,  to  the  effect  of  rendering  the  action  relevant,  provided 
there  would,  according  to  it,  be  actionable  matter.  Tile  Court 
must  be  tatitfled  tliat,  upon  a  aouod  and  Mr  oonstnietion,  the 
vords  will  bear  the  meaning  assigned— and  if  ao^  whether  they 
■re  actionable  or  not;  othwwlse  tbe  pnrsaer  wonM  have  it  in 
his  power,  by  arUtrarily  interpreting  the  words  compUined  of,  to 
aeafce  any  words,  however  truly  incapable  ot  bearing  the  mean- 
mg  attributed  to  them,  a  suOdeDt  gronnd  for  luKitutiag  the 
tion  and  havins  it  sent  to  a  jury.  But  It  is  appnhended  that 
s«eh  latitude  Is  oompetent ;  and  thal^  in  a  case  like  the  pr^ 
it,  it  Is  BBBBiiiry  to  the  malntaialiw  tbe  aetloB,  timt  tbe 
la  Ml  wMob  it  is  fowided  shall.  aooo>tfi«  to  their  aomd  Im. 
and  conttmettoo  (to  be  dedded  by  Uie  Court),  bo  shewn  to 
of  an  actionable  description.  When  the  words  libelled  on  by 
Hie  parsoer  aieeo  dealt  with,  the  Lord  Ordinary  It  of  cwinion 
jhat  the  proeent  action  is  not  wdl  fbanded,  and  ought  to  be  die* 
Ibiseed." 

The  pursuer  reclamed. 
[  BueAamn  for  pumuer — ^The  Lord  Ordinarf  holds  that 
ft  is  for  the  Court  to  detennine  the  meaning  of  the  words 
ere  employed.  The  pursnerdemoni  to  that  propontioa. 
iases  BUT  arise  where  tbe  meaning  of  the  language  ia 
oleMr  uai  the  Court  will  at  onoedisnuss  the  action  od 
le  gniwd  that  notlung  HtimaUe  has  been  tTdrred. 


But  when  the  moaning  is  not  clear,  but  ambigiiuos,  it  is 
the  bumneas  of  tbe  jury  to  settle  the  moaning.  Any 
other  view  wotdd  redaoe  the  fonotion  of.the  jmr  to 
tjie  assessment  of  damages.  The  meaning  of  a  libel 
is  not  a  question  of  law— Enr^n  «.  Fairford,  ^  Lord 
Denman,  English  Jurist,  vol.  i.  Jan.  1887.  It  is  cer- 
tunly  a  Ubel  to  say  that  a  man  assumes  a  title  to  which 
he  has  no  r^ht.  It  is  impossible  to  read  these  words 
without  seeing  that  thcn^  are  intended  to  hurt  the  feel- 
ingSj  not  meruy  of  Hr.  IJnrs,  but  also  those  of  Mollar 
as  hi8  asastant  and  fiiend.  A  man  who  is  said,  by  a 
profesrional  man,  to  be  beyond  the  pale  of  profeadooal 
courtesy  and  respect,  is  ruined  in  the  opinion  of  the 
public,  who  have  no  other  means  of  judging  of  such 
men  than  by  the  consideration  in  which  they  are  hold 
by  their  professional  brethren.  With  regard  to  the 
motive  with  which  the  statement  was  made,  that  is  not 
a  relevant  couNderation. 

SolieUor-QmertU  for  defender — It  cannot  be  mun- 
tuned  that  a  court  of  law  has  not  a  province  of  its  own 
to  fulfil.  If  it  could  be  muntatnea,  that  whenever  an 
notion  is  bron^t  i^pon  oertain  words,  the  Court  is  bound 
to  send  the  words  m  ttanter  to  a  jury,  that  would  Stt|^rt 
the  pursuer's  plea.  But  that  cannot  be  ouuntained.  It 
is  on  the  contrary  admitted,  that  if  the  words  be  plunly 
not  actionable,  the  Court  may  dismiss  the  action.  The 
Court  must  have  such  control.  But  suppose  you  say, 
I  am  the  firiend  of  a  man  placed  beyond  the  pale  of  pro- 
fessional courtesy  and  respect,  ia  that  to  be  considered 
as  actionable? — 1  Starkie,  418.  The  words  reqnire  an 
inuendo  to  make  them  acUooable.  Without  an  inuendo, 
you  cotdd  not  send  them  to  a  jury.  But  it  !s  not  enough 
to  put  a  gloss  upon  them  ;  you  must  aver  facts  in  sup- 
port of  the  inuendo— Kennedy  v.  Alhui,  June  15, 1848. 
An  action  of  damages  for  the  same  allwed  fibel  was 
rused  by  Uiars,  but  a  verdict  was  returned  for  the  de- 
fender. Is  the  defender  to  try  the  question  over  again 
with  the  fHend,  after  trying  it  with  the  {Mincipal? — 
Goldstein  v.  Foes,  2  Young  A  Jarvis'  Repmrts,  p.  146 ; 
Starkie,  i.  168. 

AttoAanon,  in  Mfly,  mted  Hare  v.  mniaoo^  9  Barn, 
and  Cress.  643. 

Lord  CoMtm. — We  have  nothing  to  du  here  with  tbe  case 
of  Llaars,  Tblsjudgment  of  the  Lord  Ordinary  dismisses  the 
action  as  not  relevant.  Tbe  sammont  distinctly  avers  that 
these  words  contain  a  fiUso  and  malicious  statement  injurious 
to  tbe  pnrBtMF— (reads).  The  summons  says  that  the  mean- 
ing of  tbe  words  Is  so  and  so,  and  nndertaltea  to  prove  that 
that  meaning  wUl  be  put  upon  it  by  all  Mr  persona.  Tbe 
punuer  may  Ul  In  proviog  that.  But  the  real  question  for 
ns  at  this  stage  Is,  whether  he  is  entitled  to  prove  Uie  6ict 
upon  which  hVn  case  depends.  We  cannot  judge  of  tlie  true 
oonstruotion  of  the  words  wlttiout  jodKing  the  whole  drcum- 
stancMS  and  to  do  so,  is  the  province  of  the  Jury  What  w«  are 
now  asked  to  do  is,  to  find  that  there  b  no  relevancy  in  tbe 
fluts  at  all.   It  Is  quite  Impoedble  tor  us  to  do  tliat 

In  tbe  criminal  Court,  I  have  sometimes  seen,  that  in  de- 
fence to  a  charge  of  sending  threatening  lettem.  it  has  benn 
pleaded  that  the  letter  is  not  threatening.  But  the  answer 
which  has  always  prenUIitd  Is,  that  by  his  indictment,  the 
pnblio  prosecutor  pndges  himself  to  prove  that  It  Is  so,  1^  toe 
acts  and  drcnmstances  In  which  ft  has  been  written.  It 
would  have  been  strange  It,  on  that  ground,  tbe  case  bad  been 
thrown  ont. 

Besides,  the  pursuer  Is  entitled,  under  the  statute,  to  have 
tbe  opinion  of  a  )ury  upon  these  words,  which  are  not  so 
plainly  innocent,  th^  we  most  at  once  throw  them  t>ut|  I 

«5  to  a  jSS?  to^  triJiT" "°  <~^i?^J%f'^<^'@g  m 
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Lord  Marrai/  — ^Though  I  feel  that  this  case  U  not  fiee  from 
difficnlty.  the  bearing  of  my  opiQion  in  the  same  way  as  the 
last  If  I  eotertun  any  doabt  as  to  whether  a  statement  be 
or  be  not  a  libel  I  do  not  hold  myself  entitled  to  prevwt  the 
case  from  going  before  a  jnry.   I  am  aUo  for  alteriof;. 

Lord  Ww>d. — I  bare  stated  the  grounds  of  my  opinion  in  the 
note  appended  to  the  interlocator.  I  do  not  nnderstand  your 
Lordships  to  say,  that  there  may  not  be  a  case  bo  plainly  not 
a  case  tk  Ubel,  that  you  will  refuse  to  send  it  to  a  Jury.  What 
1  underetand  the  Oonrt  to  go  npon  here  is,  that  the  statement 
is  not  so  clear,  and  that  it  admits  of  a  de&raatory  constnic- 
tloD,  which  the  pursuer  offers  to  prove.  Id  that  view,  I  think 
the  wise  conrse  will  be  to  send  the  case  to  a  jury. 

LordJtaliee-Clerk. — After  reading  Ur.  Syme's  defence,  I  coald 
not  come  to  any  other  conclusioa  than  that  the  interlocutor 
most  be  altered.  That  defence  made  me  see  the  importance 
of  the  &cts  allied,  and  which  might  be  proved,  to  g^re  a 
meaning  to  the  document. 

Although  a  case  may  be  so  clear  that  the  Court  may  throw 
it  cot,  yet  I  own  myself  incapable  at  preseat  of  conceiving  a 
case  BO  clear,  that  I  conld  take  that  view.  In  every  cose  of 
alleged  libel,  the  party  is  entitled,  nnder  the  statnte,  to  go  to 
a  Jury.  I  repeat,  that  there  may  be  cases  bo  clear  as  to  justify 
the  Court  in  throwing  them  out.  But,  at  present,  I  cannot 
o(mtemplate  a  case  in  wbleli  I  could  take  that  view. 

The  Court  prononnced  the  following  interlocator:— 
"Alter  the  Lord  Ordinary's  interlocutor,  and  find  that  the 
summons  contains  relevant  matter  to  be  made  the  Bubjoct  of 
an  iane;  and  continue  the  cause  for  Uie  consideration  of  the 
i«ue  proposed  by  the  pursuer." 

The  following  ime  was  this  day  approvecl  of  to  try 
the  case: — 

**  It  being  admitted  that  the  defendent  are  responaihle  for  the 
Uonthly  Journal  of  Hedical  Science,  Mo.  128,  dated  Angust 
1861.  No,  aO  Kew  Series :  It  being  also  admitted,  that,  under 
the  title  'Medical News,'  p.  198,  the  following  article  appears 
In  the  said  *  Journal :' — 

"  Th>  lassos  Uedigal  OAEEm. 

'•One  of  the  oonductors  of  tUs  Journal  lately  felt  it  neces- 
suy  to  address  a  letter  of  remonstrance  to  the  edi  tor  of  the  Lon- 
don Hedical  Oazette,  who  published  it  in  an  imperfect  form, 
under  the  pretext  that  the  matter  excluded  would  have  been 
subject  to  the  English  law  of  libeL  Two  resulla  have  followed. 
In  the  firtt  place,  the  letter  is  rendered  meaningless;  and, 
MteuMjf,  the  mathor  Is  made  to  appear  to  have  us«l  libellous 
langSHge.  In  order  that  our  readers  may  jndge  bow  for  this 
conduct  was  warranted,  we  now  place  before  them  the  letter 
in  its  original  form,  the  omitted  i)0rttuQ  being  enclosed  wicliin 
brackets  AWin.,  Jm$  26lh,  1861.— Sib,— -I  have  onl_v  to-Jay 
liappened  toseeyour  Journal  of  Uay  16th,  which  con  tains  som<] 
statements  that  certainly  should  not  have  remained  so  long 
unnoticed  If  thejr  bad  been  known  to  me  sooner. 
'  **  *  Yon  say  a  fierce  paper  war,"  Ac. — (as  quoted  tvpra) — 
"  all  utterly  devoid  of  troth." 

*' '  Within  the  last  eight  months  I  have  performed  this  opera, 
tlon  nine  times  in  the  Royal  Infirmary  of  Edinburgh,  in  presence 
of  the  largest  class  of  surgical  clinical  students  in  her  Majesty's 
dominions.  These  gentlemen  can  testify,  that  in  oo  instance 
has  there  been  bleeding,  extravasation  of  urine,  or  any  other 
unpleasant  consequence,  and  that  all  the  patients  speedily  and 
completely  obtained  the  relief  which  they  desired.  As  you  say 
that  'something  more  that  the  guarantee  of  Mr.  Syme'a  repu- 
tation  ii  wanting  to  anure  the  sargeon  that  he  woul<l  be  juBii- 
fled  in  having  recourse  to  the  proposed  operation,'  I  beg  to  in- 
quire, if  you  think  the  evidence  thus  sfiorded  sufficient,  and 
if  not,  what  farther  proof  you  deem  requisite  to  establisli  the 
saftty  and  dBciency  of  my  oper^on. — I  am,*  &c. 

*  Jaui'S  Stus.' 

■*  Whether  the  statements  contained  in  the  foregoing  article 
of  the  said  journal  are  of  and  concerning  the  pursuer,  and  false* 
ly,  calumnloualy  and  iujuriouBly,  represent  the  parsner  as  the 
assistant  and  associate  a  person  who  is  described  as  having 
been  long  exdnded  fkmn,  and  unworthy  of,  the  respect  and 
eonrtesj  of  the  medical  prafession  generally,  and  of  his  fellow- 
practitioners  therein,  and  as  being  united  with  the  said  person 
in  joint  medical  pnUications,  and  in  the  culpable  pnipagation 
of  Mse  atateroeots  regarding  diseases  and  medical  operations 
of  great  importance  to  the  health  and  lives  of  tndividnalf,— to 


the  loss,  injury,  and  damage  ot  the  poraoer  r  Damages  laid 

at  iiooo." 

Lord  Ordinary,  Wood. — Act.  Buchanan;  John  Cotlen,  W.S, 
AgeaL—Ak.  SoL  Qeu.  (Neaves),  Pktton;  Smith  and  Kinnear, 
W.S.  4jMKa— a  C7enb-(P.H.) 


2d  December  1852. 
FntsT  Division. 

RofiSBT  Shaw  Andrew  and  others^  Suspenders,  v.  Sir 

James  Colquhoun,  Bart.j  Ee^mtdent. 
Juratory  Caution — Etemovintr — Suspension — Proceca — Oram- 
staneeM  in  which — Note  of  MMtpemiion  of  a  decree  af  remowim/, 
pMsed  omjMratoiy  emtiion. 
■  Juntorf  Caution — Minor — Curator —  Suapenaion  —  Proceaa— 
/a  «  SKSpeasistt,  m  nasu  of  a  minor  who  wai  at  tea,  pauii 
ea  jvmtorp  eamtiom,  Ike  oath  wot  emitted,  o/eoiamt  o/thert- 
epondent,  ^  erne  ef  hit  curators. 

In  1825,  the  late  John  Andrew,  &ther  of  the  com- 
plainer  Jam^  Andrew,  and  of  Dr.  John  Andrew,  the 
father  of  Robert  Shaw  Andrew,  another  of  the  oom- 
plainera,  became  tenant  of  certain  lands,  then  the  pro- 
perty of  the  late  Sir  James  Colqahoun,  the  reepond^t's 
father. 

John  Andrew  died  in  1840;  and,  in  1841,  the  re- 
spondent, who  had  succeeded  his  father,  raised  on  aetioi 
of  removing  in  the  Sheriff-Court  of  DnmbartCHulure, 
against  Dr.  John  and  James  Andrew,  under  the  Act 
of  Sedemnt  Uth  Deo.  1756. 

The  defenders  |deaded,  that  a  lease  of  the  lands 
for  two  19  years  had  heen  granted  to  them  hj  the  late 
bir  James  Golqvhoan. 

Proof  having  been  allowed,  the  defenders  adduced  a 
intness,  whom  the  Bheriff-snbstltutc  held  to  be  inad- 
missible. On  appeal,  the  Sheriff  declined  jnd^g,  in 
respect  of  relationship  to  the  respondent,  and  the  Sherilf- 
auhstitute  adhered  to  his  former  deciraon. 

Thereafter  the  action  was  allowed  to  fall  asleep;  but, 
in  1349,  Dr.  John  Andrew  liaving  died  in  tho  meantime, 
the  respondent  raised  a  summons  of  wakening  and  trans- 
ference against  James  Andrew  and  Robert  Shaw  Andrew, 
and  the  curators  of  the  latter. 

Prelimitmry  defences  were  lodged,  which  the  Sheriff- 
substitute  repelled;  and  additional  proof  having  Ume- 
aflter  been  led,  he  repelled  the  defences  on  the  merits, 
andpronoimccd  decree  of  removing. 

The  present  note  of  snspennon  was  then  presented 
in  name  of  Robert  Shaw  Andrew  and  his  curators,  aaJ 
James  Andrew, — a  supplementary  note  being  subse- 
quently lodged,  praying  that  it  should  be  paraed  on  jnra- 
torjr  caution. 

The  respondent  objected  to  the  competency  of  passing 
the  note  on  juratory  caution— Act  of  Sederunt  1756, 
§6;  1  and  2  Viet.  c.  86,  §  4. 

The  Lord  Ordinary,  "  in  respect  the  note  of  suspen- 
sion is,  by  the  supplementary  note,  converted  into  s 
note  on  juratory  caution  only,"  made  avizacdnm  with 
the  cane  to  the  Inner-House,  with  the  following — 

"  Ao?c.— The  Lord  Ordinary  takes  this  chmu  to  report  chiefly 
fWim  the  doubt  that  he  has  as  to  the  competency  of  a  sw- 
pcnsion  of  a  decree  of  removing  on  iuratory  caution.  Tbe 
Act  of  Sederunt  14th  December  1766  is  express  In  requfrinj? 
sacce«sive  caution  to  be  found  in  tbe  Inferior  Court  uidSu- 

fireme  Coart  where  decrees  of  removing  are  snspeDded.  But 
t  vould  be  bard  to  lay  it  down,  that  l-his  excludes  jurabr/ 
caution  in  all  cases  where  a  poor  man  can  offvt  nothing  cIk, 
though,  in  the  absence  of  precedents,  the  Lord  Ordinaiy  tbli^ 
that,  in  the  first  instance,  this  ^oidu*be^i|e^^jk^  tg(  ^ 
Court.  Digitized  by  V^' 
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-Tbm  ut  strong  specialties  here  in  bvonr  of  the  fHwpender. 
From  the  OMrnlationBhip  of  the  landlord  to  the  Uherlff-depiittt, 
tbtn  wu  DO  niiew  of  the  jud^ent  of  the  SherifT-Bubstitute  ; 
mi  while  the  sntpeBdeTs  and  their  predeceiwrB  have  been  do 
lr«  tbeo  28  Tears  in  poaseesion,  there  is  no  utatement  that  the 
rott  ii  in  amor,  or  the  farm  mislabonred  or  unttocktd.  It  is 
iln  worthj  of  notice,  that  the  Btupeoden  found  caution  years 
•go  in  the  InttTior  Court  fbr  Tiolont  profits.  Althoagb  the 
anlioaer  is  now  dead,  bis  obligation  subsists  againrt  bis  hein). 

"  Htd  the  Lord  Ordinary,  therefore,  thought  it  right  to  dls- 
pwe  of  tbo  caae,  he  would  probably  have  passed  the  note  on 
lontoty  caution." 

The  Court;  on  17th  June  18^>2,  ia  the  special  circnm- 
aUneOfpusMt  the  note  on  juratory  caution,  remitting 
to  take  tbe  otth  of  James  and  Robert  Shaw  Andrcv. 

KobsrtShaw  Andrew, who  was  a  seaman,  being  ahroad, 
Jiii  Mtfa  coold  not  be  taken|  any  one  of  his  curatora 
wu  mdy  to  take  the  oath,  if  sooh  a  prooeeding  were 
snpetent,  but  no  remit  having  been  mado  to  tuce  the 
nth  of  any  of  them,  they  could  not  do  so. 

In  thm  circnmstanoea,  the  ree^odont  having  gtrea 
Mtice  tliat  he  was  about  to  apply  for  a  oertifioate  that 
iMtion  had  not  been  found,  the  Buapendera  lodged  a  note 
nmg  the  Lord  Ordinary  on  the  Bills  to  prohibit  tho 
Iffk  inuiag  nch  a  certificate;  whereiqwn  the  reapon- 
lut  lodged  uawerB,  eraving  that  such  oertifioate  should 
wmiited. 

The  Lord  Ordinary  reported  the  case. 

The  remoDdent,  however,  now  stated  that  he  would 
^  atisfieo  irith  tiie  oaUt  of  one  of  the  onrators,  and 
'JuKS  Andrew,  and  remit  was  so  made  accordingly. 

£«nb0rdpury,Cnain8^nie.Oarrl«hill.— jj^.  Fraser;  David 
^^i&C.  Ag»mt.—AU.  PypM;  Xawte  and  Bonar,  W.S. 


3d  Dtemher  1852. 
HorsN  or  Ixmne. 

The  North  British  Bane  &  Chahles  Hutcheson, 

Appellants,  v.  Edwjlsd  Coluns,  Seapondmt. 
itftMrsbip — Contract — Construction — Summons —  Rele  vancy 
— Praod — A  partner  of  a  Joint-Stock  Banking  Company 
tfgkt  an  aemm  to  havt  it  found,  eilktr  that  tht  company  wom 
ifto  heto  iiuobted  by  fore*  of  a  pron$io»  im  the  dttd  afeopart- 
'trj/dtdtru^  that  loutt  to  a  etriain  txttnt  Mhmtld  void  (At  eom- 
T^,  or  that,  m  rttptet  of  tht  aJl^tiont  in  the  actum,  (_  fraud, 
*^>>enatio»t  f  •  if"-  t^'  P'^f  <^ directon),  ha  was  en- 
HiUd  to  have  ike  cvmpany  wound  up.  The  defence  wae,  that 
'V  oefioa  was  trreUoamt,  and  excluded  by  the  terms  of  the  eon- 
'^'tL  The  Court  of  S^on,  ante  onnia,  tK  the  cireuwutances 
Me  tf  the  record,  remitted  to  an  aceountani  to  report  as 
to  lit  aecmaey  of  the  bala»ces,  and  the  amouut  of  losses  as  at 
«  pori^ntiw  poHod.  On  appeal—Judfpttent  eiffirmed  by  the 
Hmut  of  Lords. 

The  appellants  brought  under  the  review  of  the  House 
Wds  the  judgments  of  the  Court  of  Season  in  the 
BTioTu  reports— <voI.  xxiii.  p.  156  and  p.  236,  18th 
«•  1850  and  28th  Jan.  1851}— and  prayed  (in  their 
*c)  that  they  mig^t  be  reversed,  on  the  following 

1-  BeeaoM  the  Coart  of  Sesion  ooKht  not  to  hare  enter- 
th«  appHeatlon  for  faiTcstlgation  and  diHfnD<!«  mtW 
^  the  •ppinaQfei'  defences  and  pleas  against  the  relevanoy 
^  oompetanoyof  the  snmmoA  and  record  had  beon  disposed 
2-  Beetosa  there  wen  no  relevant  allegations  to  support 
•  utioa.  And,  S.  Bseanie  H  was  excluded  by  the  contract 
toputatnUii  *  <udt  even  though  the  remxmdent's  aver- 
had  ten  felmnt,  the  oontrsot  proTwed  the  rsdren 
■mostoaeipsa  te  any  dtaatiiflsd  sbareholder. 


The  respondent  maiatainei  in  his  cose  that  the  judg- 
ments were  well-founded,  beoause— 

According  to  the  contract  of  copartnery,  the  company  be> 
comeH  ipso  fa^o  dissolved  on  the  occurrence  of  Iobb  to  the  ex- 
tent of  the  whole  reserved  fund,  and  26  per  cent,  on  the  ad- 
vanced capital  stock.  The  respondent  is  entitled,  on  provintc 
the  occnrreoce  of  Ruch  loss,  to  have  the  diasolation  of  the  com- 
pany declared  and  enforced.  His  action,  therefore,  to  this 
effect,  ia  a  proper  one,  and  the  Court  were  entitled  to  appoint 
evidence  of  the  respondent's  allegations  to  be  taken  by  means 
of  the  inquiry  ordered  by  thwn. 

lielhd  Q.  C.  &  Anderson  Q.  0.  for  appellants— 
1.  Hie  Court  ought  not  to  have  remitted  to  an  aooonntant 
until  the  defences  and  pleas  i^^Inst  the  relevancy  and  compp- 
tencyoftbe  sum  mens  and  record  had  been  disposed  of.  "Hiese 
defenoes  tended  to  exclude  the  action  altogether,  even  assum- 
ing the  allegations  of  the  summons  to  be  true,  and  therefore  It 
was  obviously  a  waste  of  time  and  money  to  inquire  Into  the 
tmti)  of  that  which,  even  if  true,  might  not  be  relevuib  The 
pleas  in  the  defences  were,  thi^  the  aotitm  was  excluded  by 
the  coatraei  of  copartnery,  and  the  relevancy  of  that  defence 
ought  to  have  been  first  dfftposed  oC  The  inconvenience  of 
departing  from  that  rule  was  seen  in  Irvine  «.  Kirkpatriok,  7 
Bell's  App.  C.  218.  2.  The  summons  bos  two  alternative  con- 
cludons.  One  Is,  that,  owing  to  the  gross  malversation  of  the 
diteoton,  the  company  should  be  dlsMlved.  But  the  allega- 
tions of  fraud  and  mismaaagnnent  are  too  vague  and  general 
to  warrant  the  coursa  taken  by  the  Oonrt  libre  abstract  as- 
Bertlons  of  fraud,  miaappropriiation,  insolveuoy,  &a,  are  not 
enoogb,  unless  the  summons  state  the  particular  acts  which 
are  fraudulent.  This  is  a  well-known  rule  <A  law— Palmer  «. 
Mure,  2  Dickens,  489 ;  Bast  India  Co.  v.  Hincbman,  1  Tes.  Jr. 
287;  Kv1ev.AUen,nS.D.87;  Haclagantt.Dioki«o.l8K.D. 
1148 ;  Avine  v.  Kirkpatriok,  mmts.  Boildei,  tbeae  allegations 
are  mixed  up  with  the  alternative  oonclcrion  of  the  summons 
as  stated  below.  But  even  If  they  were  proved,  they  are  Irre- 
levant, for  they  would  only  go  to  shew,  that  the  directors  are 
personally  liable  fbr  their  mbanpropriations,  and  not  that  the 
company  ought  on  that  ground  to  be  dleaolved.  &  The  other 
alternative  ci  the  summons  Is,  that  a  certain  event  has  already 
arrived— vis.  the  fiuit.  that  the  leases  of  the  company  amoont 
to  a  certain  sum  fixed  by  the  oontraet.  But  here  there  la  a 
RHMB  Inoondstenoy  in  the  summona.  It  first  allies,  that 
losses  to  the  extent  required  have  occurred,  and  then  It  goes 
on  to  say,  that  these  losses  have  been  cauMd  by  the  fraud  Ac. 
of  the  directors.  Now  §  54  Bays,  that  if  it  shall  at  any  time 
be  found, "  on  balancing  the  company's  books,"  that  a  certain 
loss  baa  occurred,  the  company  shall  he  ^pio  /oett  dissolved. 
The  balandiM;  here  alluded  to  means  the  haludng  under  the 
previous  §§  89  and  60— vis.  the  balances  set  forth  in  the  yearly 
abstract  of  the  directors.  The  losses,  aooordlnriy,  must  mean 
the  losses  in  the  regular  way  of  the  company  s  hmdneen,  and 
cannot  mean  each  as  are  catued  by  the  fraud  of  the  dtrectom, 
for  which  the  directors  themselves  would  be  answerable.  Sec- 
tion 63  also  states  what  remedy  there  is  for  the  shareboldeTS,  ff 
they  are  not  satisfied  with  the  yearly  abstracts  of  the  directors. 
At  any  general  meeting,  a  majority  of  shareholders  may  ap- 
point two  of  their  number  to  invesngate  the  accounts,  and  see 
that  no  delusion  has  been  practised  ;  but  beyond  this  remedy, 
each  is  conclndvely  bound  by  the  contract  to  rest  satisfied  with 
the  statements  made.  In  an  analogous  csae— «c  parte  Holme  in 
North  of  England  Banking  Ca,  16  Eng.  Jnr.  608— the  Lord 
GhanoelloT  said,  that  each  ahareholder  was  clearly  bound  by 
the  annual  reports  of  the  directots.  There  being,  therefore,  a 
remedy  provided  by. the  contract,  it  is  clear  that  this  remedy 
most  be  resorted  to,  and  first  exfaaosted,  before  any  court  of 
equity  will  interfere. — and  here  the  respondent  does  not  allege 
that  he  has  resorted  to  it  Lord  ladou  clearly  ItAA  down  that 
rule,  that  the  partner  most  flrs^  take  the  remedy  under  his 
own  contract,  before  he  can  go  into  the  Oonrt — Waters  v. 
Taylor,  15  Teeey,  10.  Hence  the  strongest  allegations  of  mere 
fraud  will  not  aufflce— Fosa  v.  Harbottie,  2  Hare,  461.  The 
remedy  In  the  contract  la  moat  reaaoDsble,  for,  the  bofilnesH  of 
tbe  company  essentially  requiring  secrecy,  this  was  a  coursu 
which  secured  that  advantage.  Wliatever,  tiierefore,  was  thef 
contract  made  between  the  paitneis,  they  must  abide  by  it  in 
preference  to  resorting  to  Court — btory's  Partnenblp.  800. 
LaMy,  Even  If  the  Court  was  right  M)|  JM)UPK,,ve^ 
o^ht  to  have  followed  tiw  phm  lald^Wh^  Wi 
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to  bsTe  appointed  two  of  tbe  thftrchidden  to  copdoet  tbe  In- 
T«stlgAtioii,  uid  not  ao  aooountBiit,  who  w««  in  fact  one  of  the  ^ 
paUw,  and  not  honnd  to  Beonej.  On  the  whole,  therefore, 
w«  ny,  that  the  Court  below  wu  wrhik  In  ordering  so  expen- 
win  an  inqntfy  Into  so  irrelevant  a  statement  as  tbe  sammoDB ' 
oontaf ne ;  that  the  allegaUona  of  fimud  in  the  abstract  are 
uttorlr  luelfln;  that  tbt*  loeaes  alleged  are  not  the  lones  con- 
templated by  §  64,  bat  that  the  clirectora  would  be  penonally 
liable  for  ttwm,— and  the  balance  meant  that  wbirji  was  the 
mndt  of  the  companys  operattont  in  tbe  rqpilar  ooniae  of  bwA- 
iNM ;  but,  at  all  erente,  that  each  partner  was  bound  to  rest 
content  with  the  annaal  Btatemenbi,  anleae  a  niajori^  of  share- 
*  boldeni-apiwinted  two  audlton  to  inreetigate  tlwm, — and  Uiat 
not  beinic  done,  no  partner  ii  entitled  to  the  protection  of  tbe'^ 
Court.   Aa  tbe  BiaUer  standa,  tbe  order  of  the  Conrt  tende  to.'. 
•hot  qp  the  company 'i  budneii  entirely,  foe  all  thcir.booki  miwt . 
ba  -dnifQfed  away  from.  OUagow  to  Edinbjirgh.  where  tbe  ac< 
«oiiDtaat  may  detain  them  for  yoMv,  ai  U  often  done,  befim 
hiareiKort  i»  mode  op.  And  to  affirm  this  appeal,  would  be  to 
eoonteoance  tlie  doctrine,  that  any  diiicontented  >luu«bolder 
may,  by  dtut  ef  Um  looet- wanton  nHagations  of  .fcaod  in  the 
abetract,  bo  able  to  break  up  the  most  opident  companies,  it 
being  ditBouU  to  say,  at  any  Kiven  moment,  ;ir^ther  their 
l«ates  nuf  exceed  actirtain  lioUt  or  not. 

Lord  A4v,  Inglit  A;  Bolt  Q.  C.  for  respondeat — 

Tbe  cam  i«t  forth  in  Uta  summons  is  simply  this — that  the 
kiweiof  the  company  JuLvei^ready  exceeded  actirtain  amount, 
which  by  agreement  was  to  cause  »  dissolution,  ipm/neto,  or,  sit 
all  events,  the  oondiCian.  ot  the  company's  afiairs  Is  such  that 
l(wUlbeth»>ala44  allconoenwd  if  It  Ve  not  forthwith  dis- 
•plved.  Taking  the  jtUegations  together,  there  is  an  ampki 
^rm*  foM  case.  is  said  wu  have  hound  puiMilrtA  by  the  ' 
deed  «f  copartnery  to  rest  contented  with  the  yearly  state- 
ipents.  But  it  qannnt  be  said  .titat  we  are  so  bound  where 
Uuwe  statements  are  Cnuidulynt,  as  j^e  assert  here.  The  oon- 
tr|wt  wBMuot  fovnded  on  that  asBumption~IVattd  was  not  in 
Ibft  oontempbtion  of  the  paitiea^-sAa  we  cannot  therefore  be 
preveated  conUng,  to  a  ooart  of  equity  fw  pivteetion.  It  is 
>aid  the  Joans  cuf  tl»»  otHopaDO'  cau<4ogrthe  di^ipliitton  mos|  \fi 
'  Xomm  in  the  way  .of.  bmdneiw,  and  not  such  as  are  caused  by  the 
fraud  and  miitmsnagemeot  ot  the  directou.^  But  the  mean- 
ing is  evidently. '  IfisBea  howsoever  caused  pt  brought  about,' 
IHM  it  quite  ai  TOUcbtt  lost  U»  the  oompMy  if  tbe  directorq 
have  caused  it,  an  if  any  otber,«r«ut  bad  omsed  it  Then  it 
is  said  we  ought  to  have  exhaiMted  the  remedv  provided  by 
the  90Qtiaett  bat  it  is  plain  we  could  arul  ounelves  of 
that  Fsmady,  if  it  wm  a  umwly.  Our  caae  is,  that  owing  to 
the  asiaumuagement  f>f  tbe  directon,  and  the  undue  control 
they  sxeraise  over  a  majority  of  the  sharuholdent,  it  is  at^:r]y 
impoesihle  for  us  (9  obuin  a  majority.  The  directors  have 
taliea  owe  (q  provide  majority  to. back  them  In  all  their  per- 
Tesss  seb^oof,  and  we  come  to.  the  Court  in  (he  ^ce  of  that 
iMt^ia^t  aUigiitg  ooqcert  anU  undue  nse  of  Um  company^ 
neans.  W«  alk^  that  the  directors  have  exceeded  tiielr 
poweq^and  h*f«  perverted  the  funds  to  iUi^itimate  purposes, 
4icb  aa'WisceUanoous  speiHilatiuns  qtiltu  alien  to  our  pfoper 
iHMiseMea  *  company,  Mid.  therefore  it  is  quite  competent  for 
wy  «M  l^ubolder  to  file  bis .  bill,  or  raixe  on  action,  as  wa 
have  done— Colman  v.  Eastern  Co.  R.  Co.  10  Beavau,  I.  Then 
U  ias«i4<th«t  Ibis  remitsbould  not  have  been  to  an  accountant,, 
but  in  tho  way  poittt«d  out  by  g  62,  that  is,  by  appcrinUng  two 
febMeholdem  tu-oonduct  tbelnvestigation ;  but  when  the  sub- 
jeot  is  taken  to*  court  of  Justice,  the  court  takes  its  own  way 
of  asoertainlng  wluU  is  neoensary.  A  numit  has  been  accord- 
ingly mode  tv  an  aocouotant  of  respectability,  in  wbotn  tha 
Court  bad  confidence,  and  there  can  be  po  obJectioD  to  tbtfi 
coune.  It  is  net  true  that  it  will  be  neoeisanr  for  the  bools 
of  the  oompaoy  ta  be  taken  from  Qlasgow  to  Edinburgh.;  on 
the  contrary,  it  is  the  intention  of  the.  accountant  to  go  to 
Qlaii){wv  «nd  conduct  tlte  investigation  there,  with  as  little 
distiirhanae  to  the  operations  (tfth«  bank  as  possible.  Laitlji, 
"We  Objeot  to.  the  .oompetett<7  of  tiie  present  appeal,  because 
this  b  an  iiiterjooutqry  juatter,  and  not  a  judgment  on  the 
tnaritii  wUohhas  been  bnivht  luuler  leriew  contian  in  th« 
statute  48  Qeo.  lU.  a  1C1,  %\&. 

Anderson  rejtlied — 
-  At  to  the  objeciioQ  to  the  competency  of  the  appeal,  it  ii 
enough  if  the  laterlocotor  appoOtd  against  aSieet  tbe  whol* 


merits  of  tbe  case,  whidi  this  doea— Clyne's  Trastevp.  Dbm, 
U'U  ft  Bob.  28  i  Fleming  tv  Dunlop,  OtH.  M7. 

lori  OAoiKwlbr.— My  Lords,  this  a^eal  arise*  cat  ef  a  » 
tion  in  die  Court  ofSuutlaml,  in  which  a  shaiehtMer  in  shak- 
ing jtMot^etock  company  desired  tobaveofwof  twededsntm- 
either  that,  by  force  of  a  provirion  in  the  articles  uf  copsnseniBf^ 
in  the  event  which  hu  bappeoed,  there  had  already  ^  jto 
tieen  a  dissolution  of  tbe  copartnership ;  or,  saeoodly,  ia  llwilHr 
native,  tbatander  the  Acts  alleged,  he  waieatliled  Mviekni 
a  deelacator  i^a  disBoluUon  of  tbe  ccqmrtiiershlp. 

This  matter,  like 'all  others  of  tbe  same  nature,  origiiishd  ii 
a  snmmons,  which  sunmons  ought  to  state  groerslly  tbegnndi 
upon  which  the  pursuer  proceeda  That  sanKDoM  b  fiJIotd 
a  condescendence,  in  which,  more  perticuhrly  fintloviof  f 
'ghiands,  the  party  who  aimlies  for  reNcf  states  hi  utide 
the  grounds  of  his  ee»faig  ivlm',  and  those  aitieke  sve  Ibllml 
by  ikolals  or  adfiilstfonii  u  tbe  ^mlMy  be,  on  tbe  pen  oftki 
defender- 

Kow,  that  ceremony  having  taken  ^aee  tn  the  Ooort  Mir, 
the  Lord  (>rdiiisry  made  a  certain  referenoe,  which  b  ■Crari 
by  the  Lords  of  tlie  First  Oivlsintt,  and  ftom  that  sSnaiM 
there  is  an  appeal  to  yoor  Lovdslilp^  Bovse.  In  Vbiefntj^ 
it  Is  insisted  thst  then  was  m  oMnpetenoy  in  Rgiid  lo  tb 

rrty  tnhsve  any  such  reftmwe  w  was  mam,  Jtbisiittat 
was  Incoqapeteot  to  make  ^  refBtenee  under  tbe  dtoa- 
stances  which  elisted — tliat  ^kere  was  be  piimafmii  cm  mit 
out,  in  point  of  allegation,  to  entitle  the  respondent  to  tbe  I^ 
lltif  whidi  has  been  given  to  him— and  that,  if  there  *■•■ 
allegalioo,  be  U  agidn  exdoded  by  tbetenwortheeopnW- 
ship  deed,  wMdi  CKatrt  a  domesnefam,  flma  wbbh  Aeni^ 
no  appfal  to  a  court'of  justice  Itt  the  eaee  wUeh  Is  abeied;  ai 
Uutty,  it  is  said,  that  If  all  these  objeeticos  sbodldbe  rssuni^ 
jet  tbe  order  is  not  ■  propet  cirdet'-*AMt  it  descrofs  the  oqsdv 
df  the  bank— and  li  such  as  narto  enaUetbe  tank  taproMS 
in  its  buiiness. 

Kow.  it  wss  insisted^  at  the  bar  Id  the  opanteg  of  tbcoft 
that  the  allegathink  did  not  bring  dotfii  tbe  lUI^  haicitft 
company  to  th6  time  at  which  the  abiliM  was  utii— weri  I 
Scotlsiid.  I  think  that  Wot  b^coMended.  H^'thhikjl 
quite  clear,  following  up  the  iunnKMs  ftom  priinrt»poiBt.tk 
Uie  loss  to  that  extent,  which  by  tbe  dead  ef  eofsrtsMiii 
'  amounts  to  a  diseolntfon,  Is  alleged  tidBi^tlj  logmtbsOH 
jurisdiction  npon  the  irahjeet,  if  there  he  no  objeethn  uU 
from  the  deed  itself.  The  condescaiiltnee  fbllows  it  up  io  i 
same  way ;  and  .1  tMnk,  my  Lords,  it  is  perlbctly  elear  ftw  1 
the  pleadingly  that  a  snOcient  case  u  alleged  to'orto  to  \H 
the  matter  fSuriy  before  the  OoOrt. 

'Beforelgo  hito  the  merits Af  the  ease  «taH,myLor4 
wilt  Just  say  a  word  upon  what  h  eaRed  the  *felevu0/il 
statement  as  to  whidi  it  isratherdMcidttoundefstand.  UN 
the'act  of  parttaoinit,  tbe  app^lnM  ooald  MA  bsre  cowj 
this  Hoote  fbr  reTief  against  Che  Intertoeotw  compbiasd  d,t 
had  been' ah  interlocutory  matter,  and  thereA»a  they  oreftn 
to  assume,  in  order  to  give  them  a  standing  In  that  bebslt^ 
this  Interlocntor  does  biclade  merits,  otherwiae  tbiss|qiesl  cn 
not  he  maintained,  fbr  there  win  -no  dtflnenee  ef  opbiioo  I 
twpen  the  Judges,  and  the  Jo<^did  hot  give  lasvetoiifi 
Tlierefore  tlie  app^ntt  woiM  beeat  ^'Cbort atrirss  tbqri 
mitted—whfch,  for  the  purpose  of  suwdbig  wbwe  tfiM  disHi 
must  admit— that  there  w^  meHti  iiModbd  IK  tbe  iniRh< 
tor  in  question.  But  Mien  thelcamedooWMtf  say— 'Wriilt 
although  we  may  admit  that  th^  are  idtrils,  yet  there  h  1 
which  we  lure  to  complain  of,  that  there  Is  no  Jadgaeat  4 
therelevsncy  of  those  merits.'  Thenfis  a  dlHedon  to  u  > 
cUbiiunt  to  take  certain  icconnts,  wHh  theviowofNtsbfl* 
upon  the  fhcts  alleged,  that  there  was  a  givni  lose  irtibh  v« 
confer  a  right  ^fatta  to  dlseelTe  ibe  partnership.  Nov  it 
•aid  (.for  it  amoonu  to  that)  thai  It  aoinvfoced  by  s  jads* 
upon  the  relevancy  and  competeney.  That  f  «ndentssd  v 
the  objection.  Mv  Lordly  in  pdnt  oTfoet  that  objecfkao  a0 
be  mautulned,  and  for  this  simple  feaaon,  that  tbe  my  W 
tion  to  tbe  accountant  to  take  the  acoount.  Is  ef  luslf  tajP 
by  a  joi^raent  upon  tlie  meriis,  for  tbe  pofMMy  and  sovl 
the  purpose  of  aaUng  that  dedaratlna.  '  ThC'  BP*lw  ■ 
arisen  in  the  Court  of  Cbaoowr  in  Engtaad  a  UniiieJg 
over;  asd  In  thii  way  a  roan  flies  a  bill  for»l|«lfc 
msnee ;  tt  b  Insisted  by  tbe  answer,  that  he  la  i—lUbi*' 
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iJwthw  >  Kond  tlUe  coald  be  msde,  wtthoot  declaring  that  the 

Cititt  ia  MiUtled  to  •  apedfic  perfimMUiee  :— Joit  ihU  cue. 
tlw  TCVjr  TPterence  Impliet  this,  for  if  he  caaM  not  malte  a 
ggodtlde  to  a.«pectfla  peiibrmanee,  the  referenoe  to  the  Mai' 
itr  w  aae  whether  a  good  title  coold  be  made,  would  never 
be  diteetad.  And  eo  here :  The  reference  )i  to  en  accoti!)- 
but  to  take  the  account.  For  what  purpose  P  To  enquire 
whether  tlw  circumstancet  exist,  by  which,  ipto  faeto,  the 
partnership  is  delenniBed.  Thereliwe  tlw  rerj  reference  it* 
nif  aoMNiBU  to  ■  judgment^  that  a  cue  ia  made  upon  the 
pleadioga,  which  entitlea  the  Court  to  make  that  reference^ 
And  if  you  look,  my  Lords,  to  the  case  itself,  yua  will  find, 
that  iImK  eeiT  point  of  relevancjr  upon  this  very  question  was 
sfgoed  both  before  the  Lord  Ordinair,  and  befure  the  Judges 
of  the  First  Division.  You  will  And,  that  not  only  was  the 
psstisB  of  rderaiiQj  included  dearly  ,by  the  very  reference. 
M^aslfcawearaBpoB  tlMfsoecrf  the  interlocubtr  of  tlie  FInt 
Divldoa,  the  isatter  itself  was  argued  by  the  parties  fully  upon 
the  question  of  relevancy.  Thus  Lord  Fullorton  snyi,  Bat, 
h  the JtrM  pUoe,  it  Js  clear  fivni  the  Lord  Of dinary's  note,  tlut 
both  of  these  deftnces  were  fully  argued  to  blm,  and  eonsiilered 
by  him,"  tlsat-  is,  on  tlie  qneation  of  lelevaDcy ;  "  and,  ttemdty, 
we  have  liad  the  same  advantage."  It  is  clear,  tlierefure,  that 
there ti  DO  dact^  sending  this  matter  in  An'lnperftct  state 
lii  rtie  aeoovntaut,  bat  that  it  is  a  dedsion  after  Um  case  has 
bsea  fully  aigned— in  the  jfnf  place,  before  the  Lord  Ordinary, 
ud,  in  the  maoad  |dace,  before  the  Judges  of  the  First  Dlvi- 
sioa.  Therefore^  my  Lords,  I  am  of  opinion  that  that  oh|}ectlon 
euinot  lie  maintained.  I  think,  if  it-  could  be  mdntained.  It 
wouM  pwemt  Uie  appellanu  frim  having  the  right  to  appeal. 
If  the  appeal  Is  admitted,  it  is  ouly  upon  the  ground,  that  Ihia 
iki  inenterin  fiMrt,  merita—that  It  is  not  to  be  considered  aa 
aoMie  interlacutoiy  order— and  that,  therefore,  there  is  a  oom- 
petenqy  In  the  appellants  to  appeal. 

Now,  my  Lords,  with  respect  to  the  facts  which'  are  alleged, 
if  we  look  tiirough  all  theee  papers,  I  do  not  ondfrttaiid  what 
the  appellnnu  would  have.  Tou  see,  as  in  most  uaaei  I  think, 
that  evHjrthing  is  alibied.  I  do  not  see,  therefi>re,  but  that 
there  is  ji^'aM./«eM  ease.  Tou  most  asiome  the  ftcts  here 
-allqgedifbrtbepurpoaeofjntertainingthisrelbreNCft  Iten<eoi< 
faBMliattUs  refiBrencede«»3n  noUiing  but  to  ascertain  the  fact, 
and  Hoe  right  upon  the  allegation  is  to  have  tlie  fwat  determlrted. 
When  yotk  have  the  fact  determined,  tlie  merits  are  at  an  end. 
b  it  the  aUegalion  of  a  jmina  fade  case  r  What  is  the  state- 
MUtf  Ttie  provision  of  ttM  deed  is,  that  if  at  any  time  there 
shall  be  a  given  amount  of  loss  of  trading  capital  and  the  reserve 
fond,  ipm/mtia  tiwre  shall  be  an  end  of  tlie  partnership.  The 
MrtiiBs  determine  uot  to  go  on  to  ruin,  but  that  if  there  should 
be  SD  l(eavy  a  Iom  as  is  there  pointed  oqt,  then,  without  any 
deelaratioD  whatever,  or  ijQterference  of  any  one,  there  should 
at  once  be  au  end  of  the  partnership.  Now,  tlie  respondent 
prooesds  upon  a  ground  altogether  consistent  with  tiiat  pro* 
visioa.  Be  aaya  tliat  tliere  has  been  ftmodnlent  management, 
ud  llMt  notonl^  has  ttiere  been  reeklees  trading,  and  not  only 
haw  the  dilvctors  diverted  the  asseu  of  this  copartnership  from 
Ibe  pn^er  pur]Miees,  and  carried  on  basinets  as  general  mer- 
chanU^  aa  speculators,  and  every  other  description  of  bosineas — 
■aUng  ehanpes  against  them  in  that  respect — but  that  by  this 
fNUewk  traiUng,  and  by  these  improper  specubtions,  a  kiss  has 
aoGHMd*  whidi  senders  it  impouibie  for.  the  business  to  be 
caniad  on.  UXtm  bnrineasjiaa  so  been  mismanaged— If,  fnstnwl 
of  aarqring  on  tlw  banking  concern,  they  have  been  carrying 
M  evenr  ether  concern  but  bankint;— if  tliey  have  ceased,  as  they 
adndt  Of  these  answers  tbey  Itave,  to  be  a  bank  of  iuue,  tliat 
ef  itaelf  tiiewa  a  eute  of  iusolvency.  They  mi^l^t  have  been 
very,  glad  to  liave  bad  atiarea  io  speculattun  in  thvir  own  paper, 
but  they  hai;e  oented  to  issue  paper.  That  would  bea  BuBk|ient, 
(tonnd  of  itadf,— and  oonse^uenlly  there  is  quite  allt^tion 
enoiwli  to  maintain  an  actkm  of  this  sort  in  Scotland,  supposing 
that  the  party  is  not  estopped  by  tlie  particular  deed  of  part- 
nership friHD  resorting  to  a  court  of  justice. 

Mow,  there  ia  a  very  aii^pilar  argument  advanced,  whidi  is, 
that  If  this  lose  has  amen  from  the  misoondnct  of  the  directors, 
the  Ivanwd  counsel  foz  tke  appellanta  say,  that  the  directors  are 
•eiaiaiaUy  rcqonsible  fo^  it,  and  that  it  ia  not  a  h)ss  which  can 
by  any  maana  enable  a  court  of  justice  to  put  an  end  to  the 
iwtnership.  That  does  not  at  all  follow.  There  may  be  per- 
sonal relief  to  be  bad  against  tlie  directors,  but  the  diieetors, 
being  the  cboaen  body  whom  alt  tha  aAira  of  the  oupart* 
MnWp  are  to  be  nanagt^  if  Ibej  bgr  nokteMooniioet,  if  Any 


by  Improper  speculation,  do  In  point  fiwt  retfoce  the  capital 
below  the  amount  with'  which  it  la  possible  to  cnny  on  tlw 
trading,  why  should  it  not  be  a  omf  In  wbldi  idhf  HwuM  b* 
given  to  slop  impending  mln  ?  What  matters  H  how  It  hae 
arisen,  if  it  has  in  point  of  fnX  arhen  in  the  course  of  carrying 
on  the  trade  f  It  cannot  be  in  character  to  say,  "  Oo  on,  whh 
this  loss,  with  tliis  bad  bank — yon  arr  in  a  state  of  ruin — yon 
have  no  capital — the  capital  is  all  abeurbed — but  go  on,  und 
render  yourselves  personally  liable," — beeanse  the  directors  have 
themselves  brought  it  to  that  point  by  impmper^  condnethig 
the  huflinees,  or  rather  by  coodoctlng  hnrinees  not  nthoriaed 
by  the  copartnership,  instead  of  carrying  on  the  proper  busi- 
ness, and  that  whidi  was  solely  entrusted  to  them.  It  is  almost 
ludiuroas see  what  the  effect  nX  that  wonld  be.  My  Lords,  if 
the  capital  be  gone,  and  tlie  yartnerahlp  cannot  be  eairied  on, 
the  directors.  If  they  have  mtscMidtieted  themselvee — of  oonrse 
I  am  not  saying  that  they  have  In  any  measnre  I  have  n» 
mkterials  beftite  me  fin*  eoaihig  to  aM^  n  condnrion ; — but  If 
tliey  have  misconducted  theroselfee,  tbey  may  have  made  them- 
selves personally  HaHe ;  and  yet  It  may  be  that  Ibe  conse- 
quences of  their  conduct  have  of  tbeanciveivwked  a  (Kssdntkn 
of  thts  partnership;  and  not,  that  a  coVrt  nf  JoMke  would 
Resolve  the  partnership. 

My  Lords,  tf  there  be^  as  then  Is  I  apprdiend,  qa&VB  a  laB- 
dent  case  fbr  the  Coorc  to  ploeecd  npon,  then  the  Question  Is, 
Is  the  right  of  the  reqiondent  barred  by  die  articles  of  copart- 
nership r  Now  those  artidea  are  very  stringent,— «nd  it  is  fit 
that  they  should  be  as  regards  a  bank  (tf  tliis  nature — a  joint- 
stock  bank ;  fbr  unless  very  gnat  oare  ia  taken,  every  sbare- 
hdder  bdng  a  partner,  may  daim  a  right  tn  hxA  at  aH  the 
aocomts,  and-  therefore  it  is  my  proper  that  thejr  should  ra- 
ttrattt  the  sharehdders  from  a  gviwral  hispeetiMef  the  hoA% 
or  the  accounts,  and  timt  there  ahonld  be  seereuy  ubsWied.  All 
that  is  very  right,  and  all  theee  things  are  provided  for — tbey 
are  things  to  be  done  at  a  regular  general  meeting;  There  may 
be  a  meeting  as  a  general  meeting,  or  by  three-foorths  of  the 
sfaarehohlers.  It  Is  only  neeessair  to  look  at  the  state  of  tbki 
company— there  bdng  a  mlllkHi  ofoapltal  dMded  in  the  lOO^OOO 
diares,  thoee  shares,  therefore,  goii«  down  aa  low  as  £10— to 
see  bow  eery  diflfcult  it  ie  to  get  persnos  represenUng  three- 
fthirths  of  that  capital  to'  agree  to  a  measure  tor  tli6  |iarpose  of 
dissolving  this  pannersliip ;  and  what  is  alleged  npon  the  tiveu 
of  these  pleadings  (it  may  or  may  not  be  tmel  Is  Mils,  that  the 
greater  portion  of  those  persona  are  under  a  liability  In  the 
bank— 4)iat  la^  they  have  had  aowfamoilaikm  tnm  the  baakr  an 
sharefaolders  are  very  apt  to  have,  and  biqr  shares  4<>r  that  very 
purpose — and  th^  are  consequently  under  the  dominion  of  tlw 
directors,  who  c-m  ami  them  tor  the  RablHly,  and  therefore  you 
cannot  get  those  persons  to  come  forward  with  this  obfect.  liiat 
may  or  may  not  be  so,  but  that  is  the  aHegaiion  whidi  is  here 
made.  But  there  is  a  proviitoa  wMdl  sates,  that  the  partner- 
ship may  have  an  end  pnt  to  it  by  the  parttn;  md  1  wldicare- 
ftalty  to  guard  myself,  in  any  tMng  whldi  fclb  fron  me  on  tUa 
occasion,  nut  to  liave  It  understood,  that  a  parinet  hi  a,partner- 
ship,  like  this  partlcniarly,  can  come,  upon  genen^  nitrations, 
and  desire  to  break  up  that  company  suddenly,  net  resorting, 
as  he  ought  to  do,  to  the  provisiona  of  tite  deed.  If  this  ease 
can  be  maintained  by  tlie  respondent,  it  mart  bu'ttpon  its  own 
gmnmis,  and  nut  upon  any  suppoKd  rfght  t^a  particulaTshan- 
holder  tu  cume,  against  the  sense  of  the  majority,  and  endeavour 
to  break  up  the  uoncmi. 

Mow  the  Mih  section  ofthe  deed  of  CMartnenl^  and  npon 
which  certainly  a  great  deal  turns,  is  intlHMe  word*— *'lc  shall 
be  competent  to  any  of  the  partners  of  «he  oompany  hoMlug 
not  less  than  three-fburth  parts  of  the  whnle  origiual  and  addi 
tlonal  capital  stock  of  the  company,  al  any  geoenl  aseetfaig  to 
be  held  in  terms  of  this  contract,  by  a  written  i^reemeot,  tu 
dissolve  the  company."  That  is  followed'  np  by  these  words— 
"  Biit  it  Is  hereby  ecpretsly  pimided  and  dedared,  that  if  it 
shall  at  any  time  be  found,  on  lMriani:{ng  the  company's  books, 
that  losses  have  been  anstaiiied  equal  to  the  whole  of  tlie  re- 
serve surplus  fuml,  and  also  io  £Sti  per  centum  on  the  advanced 
capital  stock  of  the  company,  sudi  loss  shall  i>>so  /oeto,  and 
without  the  necessity  of  any  fbrther  procedure,  diseulve  ami 
pnt  an  end  to  the  eumpany."  Now  it  Is  Insisted  that  tliat 
means  limply  a  balandng  under  the  former  provision ;  and  it  ia 
not  necessary  for  your  Lordsliips  to  dedde  thftt  it  does  not 
mean  tliat.  It  may  mean  that,  but  it  may  mvan  something 
beyond  it.  It  ia  impoesiUe  to  say  in  a  <f<>n  c^iiutiutLjr  H  be 
true  that  Msa  woountt  haiB  i^Wtim^Mg     WWg  Wieluw 


122 


REPORTS  OF  CASES  DECIDED 


in  ordar  to  corer  their  own  course  of  action,  that  70a  are  to 
be  bouod  by  that  balance,  and  that  you  are  to  act  contrary  to 
the  fact,  upon  the  assninptioa  Uiat  there  is  capital  sofflcient  to 
cany  on  the  baainesi,  wbid)  already,  in  ptrint  of  dct,  baa  ceased 
for  want  of  capital.  There  U  notbiog  in  this  partnersUp  deed 
either  to  point  to  that,  or  to  lead  to  the  oonsidemtion  of  law. 
It  is  a  case  not  within  the  partnership  deed,  and  the  partner- 
ship deed  is  only  referred  to  for  thii  pnrpose,  (independently  of 
another  question,  whether  it  is  confined  or  not  to  the  precedinfr 
losses),  to  ^ew,  that  if  that  be  the  case,  there  oogbt  to  be  i>so 
/aefo  a  diaaolatioD  of  the  partnership. 

Now,  are  tiie  words  to  be  so  confined  f  Tbey  state,  that  if;  on 
balancing  the  books,  you  shall  find  that  there  has  been  that  loss, 
ipn  facto  the  partnership  is  not  to  stand  any  longer.  It  is  al' 
leged  that,  on  balancing  the  books,  it  will  be  found, — and  the 
respondent  takes  upon  himself  to  maintain  that  he  can  proTe 
from  those  books  that  there  was  the  actual  loss  here  pointed 
oat,  so  that  the  partoer^p  haa  in  point  of  ftct,  and  ^aienSam 
in  pdnt  of  law,  come  to  a  termination.  Can  ptrtlei  in  their 
Qwn  wrong  set  up  franduleDt  and  improper  balances,  and  then 
Bay  that  yon  are  to  be  be  bound  by  them  under  a  deed,  which 
assumes  that  ail  goes  on  correctly  r  It  is  a  certain  mode  of  tak- 
ing the  account  agreed  upon  by  the  parties,  and  acted  upon  by 
tiw  copartnership.  It  is  not  a  queatioD  of  stnog  contrary  to  the 
deed ;  bat  yoa  are  going  with  the  IntoiQin  w  tiia  deed,  uid 
yoa  are  ^ving  e^t  to  that  intentioo.  The  intention  of  the 
deed  was,  that  if  it  appeued,  on  balandng  the  books,  tbat  there 
was  that  loss  actually  incnned,  the  copartnership  should  be  at 
an  end.  But  it  is  asserted,  that  the  fact  does  exist,  and  that  it 
would  have  appeared  upon  the  balances  of  the  directors  them- 
aelvei,  if  they  had  truly  nude  up  the  accounts.  Now,  it  is  im- 
possible to  say  that  a  party  can  screen  bimielf  ftom  on  inTestl- 
gation  in  a  conrt  of  law  by  anything  which  is  foand  ia  this 
instrnment,  and  therefore  I  apprehend  tbat  it  is  quite  clear  that 
the  allegation  of  the  respondent  does  make  oat  a  case  for  re- 
lief notwithstanding  the  particolar  provisions  of  this  instru- 
ment ;  and  I  think,  that  as  the  words  are  general  as  to  balancing 
the  ocoounta,  a  court  of  justice  isjuitifi^  in  hx^ng  at  those 
words  in  a  general  sense,  and  that  it,  man  a  balaneiiig  of  the 
accounts,  howoTer  it  chooses  to  direct  that  boloDGe  to  be  made, 
the  fact  ia  ascertained,  the  Court  is  instifled  in  conaidering  H 
to  be  an  ascertainment  of  the  fact.  I  think  that,  independently 
of  balancing  the  accounts  at  all,  if  it  appears  that  this  company 
is  incapable  of  carrying  on  its  trade,  and  the  very  case  has 
arisen  which  the  parlies  hare  provided  should  he  of  itself  a  dis- 
eolation  of  the  partnership*  that  U  »  saffldent  case  for  dissolv- 
ing iL 

Now  certain  resalta  wen  pointed  out,  which,  it  woa  alleged, 
would  fiow  from  this  view  of  the  subject   It  was  eald,  for 

example,— if  you  are  to  give' this  general  sense  to  the  providou 
of  the  deed,  then,  at  any  single  moment  at  which  you  establish, 
after  a  distance  of  time,  that  there  haa  been  that  loos  which  is 
pointed  out  here,  attboogh  it  might  not  appear  by  the  balan- 
cing of  the  oocouuts,  but  would  appear  on  looking  at  them, 
tlMse  ia  an  end  oS  the  partnership.  I  do  not  seo  that  any  such 
consequence  follows ;  iat,  assuming  tliat  there  was  that  sapposed 
kiss  at  a  given  moment,  which  was  not  ascertained  at  the  time, 
and  there  was  no  necessity  for  ascertaining  it,  bat  thai  that  loss 
had  not  aftected  the  prosperity  of  the  company,  and  that  they 
recovered  the  loss  by  going  on,  there  need  not  be  any  inqaity 
into  any  sappoaed  lossof  that  demription.  But  if  a  jurt  balance 
was  taken  of  the  accounts,  and  it  did  appear  tbat,  upon  a  ba- 
lancing of  the  accounts,  there  was  a  loe8,Uien  every  single  share* 
holder  in  this  company  could  set  that  up.  It  need  not  be  done 
by  every  member  of  the  company,  but  It  might  be  done  by  one 
single  shareholder,  and  tbey  could  net  defeat  its  being  set  up 
as  against  that  aingle  shareholder. 

Now,  my  Lords,  I  am  naturally  anxious,  in  a  case  of  thisaort, 
(we  are  obliged  to  a  certain  degree  to  aasnme  both  the  merita 
and  the  demerits),  to  see  wliat  the  answer  of  the  defenders  It. 
Would  they  like  to  rely  upon  the  accounts  which  they  have  set 
forth  in  these  papers,  with  the  view  of  shewing  what  the  state 
of  a  great  banking  concern  is  F  They  are  precisely  balanced 
here  to  shillings  and  pence,  and  the  items  are  without  the 
slightest  explanation  :— Can  it  be  said,  that  In  a  concern  of 
this  nature,  such  a  document  as  that  would  give  the  informa- 
tion of  the  real  state  of  this  bank  f  If  they  had  sfsets  in  their 
hands,  they  knew  that  in  point  of  fact  the  caee  hod  not  aripen 
which  was  provided  for  by  the  deed,  and  they  might  have 
thrown  the  eau  on  the  respondent  of  establishtDg  a  frima 


faeu  case.  They  do  not  either  shew  the  nature  of  their  liabi- 
lities, and  the  actual  state  of  their  assets,  or  prodnoe  any  ac- 
count whiob  In  any  mannei  affords  the  dighteat  explanation. 
Then, whatis to pievent sack onacoonntlMngtakaif  What 
is  It  they  ask  f  Do  they  ask  an  examlnalton  £nto  the  eha^ea 
against  them  before  tbatacooantiB  taken  f  They  ask  no  such 
thing.  They  say  there  is  no  relevancy  to  direct  the  account, 
but  tbey  do  not  come  forward  and  say,  "  We  have  plenty  of 
anets  to  carry  on  the  bank — you  are  Interfijring  with  it — ^you 
are  destroying  this  company — you  oaght  not  to  be  permitted 
to  do  so."  1^1^  do  not  tell  you  what  step  you  are  to  take — 
they  desire  yoor  Lordahips  to  stop  tbis  proceeding,  bnt  they 
sog^test  no  other — tbelr  short  object  is,  to  get  rid  of  the  ioTea- 
tigation  which  is  directed. 

Uy  Lords,  upon  these  grounds,  without  tronbllnp  yotir  Lord- 
ships further,  I  am  clearly  of  opinion  that  this  interlocutor 
was  properly  pronounced,  and  tiiat  it  ought  to  be  affirmed. 
At  the  same  time,  I  am  anziona,  as  I  said  before,  to  guard  my- 
self, and  to  guard  your  Lordships,  against  It  being  soppoecd 
tiiat  the  decision  of  this  House  would,  in  any  manner,  allow 
any  partner,  contrary  to  the  terms  of  the  oc^Kurtnerriiip  deed, 
to  oome,  without  any  oonae,  and  mdeoroor  to  break  np  tiie 
conoem. 

Then  it !«  said,  my  Lords,  admitting  all  this  as  true,  that 
tiie  Intarlocator  ought  to  be  alteredt  beOMisa  irf  the  inoonra- 
uienoa  which.  It  is  n^geeted,  woald  leeolt  froiB  it,  wlmh  is; 
that  there  may  be  oeiwn  shardwlden  who  vMA  obtain  oo- 
cen  to  the  books.  Secrecy  is,  no  doubt,  by  the  Med  of  copart- 
nership, enjoined.  Secrecy,  in  pt^nt  of  honoar,  oaght  to  be 
maintained  as  far  as  it  can ;  bat  the  secrecy  Is  for  the  purpose 
of  carrying  on  the  trade.  The  banking  trade,  I  take  (t,  must 
be  verf  Inconsiderable.  The  bonk  of  issue  bos  gone.  What  the 
bonk  u,  I  do  not  know— that  is  not  now  before  me ;  bnt  tbero 
is  no  doubt,  that  if  the  business  is  being  carried  on.  which  I 
assume  it  is,  the  accounts  ought  to  be  taken  in  such  a  manner 
as  not  to  interfere  nunecessarily,  in  the  sliRhteet  deprree;  with 
the  carrying  on  of  the  budnera — and  therL^fore  I  observe  with 
satisfoction  the  statement  of  the  Lord  Advocate,  that  it  wms 
not  understood  that  the  aocoantant  was  to  take  away  the  ac- 
counts, but  tiiat  he  was  to  go  to  the  bank  and  there  inspect 
the  boohs,  and  examine  them and  your  Lordships  would  ex- 
pect that  shoidd  be  carried  strictly  into  execution,  because,  if 
this  partnership  is  not  at  a  stand  dt  faito,  whatever  it  is  to 
point  of  law,  (I  do  not  mean  to  say  bow  it  is — yoor  LordsfalpR 
will  not  asBome  either  way),  this  party  ought  not  in  efibct  10 
bring  it  to  a  lUad.  as  it  is  stated  it  would  be  brooght  to  if 
tbIs  order  were  to  be  improperly  carried  Into  execation — that  it 
would  hare  the  effect,  at  all  events,  of  destroying  the  portoer 
ship  the  moment  that  it  was  operated  npon.  That,  therefore, 
ought  not  to  be  allowed.  I  see  nothing  in  the  Lord  Ordinary's 
intertocntor  which  at  all  directs  the  books  to  be  sent  away  from 
the  bank— there  is  nothing  of  the  sort;  and  as  it  has  been 
stated  that  the  Intention  was,  and  is,  that  the  accountant 
should  go  there,  I  do  not  see  any  objection  to  the  order  beit^ 
carried  out. 

Then,  as  to  secrecy,  the  accountant  is  bound  to  secrecy  as 
an  officer  of  the  court,  and  he  is  spoken  of  by  the  Jodgue  in 
the  Court  below  as  a  man  of  honour,  in  whom  they  all  have 
confidence.  I  think,  tberefme,  that  tbe  books  would  be  ver> 
safe  in  bis  custody ; — and  what  now  fells  from  me  in  advising 
yoor  Lordships,  may  operate  more  strongly  as  a  caation  to  bin 
to  be  very  oan^l  not  to  allow  the  accounts  of  the  diOfarent 
oustomeiB  trf  tide  bank,  to  be  known  to  any  pMson  wIuk- 
ever. 

Under  theee  drcunuitanoes,  my  Lords,  I  do  not  see  wttat  diffi- 
culty there  would  be  in  carrying  this  order  Into  execution. 
These  accounts  ought  to  be  taken  very  carcfnlly ;  and  your 
Lordships  ott  not  sending  it  to  tbe  Master,  hot  are  direeting 
an  acconnttobatokan  byoa  ooconntant.  AndareyoatagiTO 
credit  to  the  statement  at  your  Lordships'  bar.  Unit  so^  ae* 
counts  may  occupy  years  In  tbe  preparation  of  them  f  That, 
my  Lords,  can  only  arise  from  negligence.  Probably  there  ix, 
in  reality,  no  such  apprehension.  I  am  unwilling  to  believe 
that  it  does  exist — I  will  not  believe  that  this  account,  properly 
taken  by  an  accountant,  would  occupy  more  than  a  very  short 
time.  Aocoanta  of  thto  nature  caanot  be  investigated  offJumd, 
but  the  aooonntant  ongbt  not  to  consume  much  time  in  tbe 
matter ;  and  I  shall  be  very  glad,  after  what  has  been  stalMi 
in  tliis  case  upon  tbat  subject,  to  believe  that  there  1>  no  ml 
apprehension  that  such  will  be  'wuIf^^^-.^T^ 
Digitized  by  VjOOQ  IC 
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I  therefbTe  more  your  Loidthlpt  that  these  taterloootora  be 
affinned  with  coeti. 

Interlocutors  affirmed  with  costs. 

Fifst  Dirisioo.— OrBhktne,  Weems  &  Qrahame,  Appellania' 
Mteiton.— Law,  Holmes,  Anton  ft  Turabnll,  Be^ondttU't 


Sd  December  1852. 
Fust  Divuion. 
The  Bev.  T5Avro  LAHDflBOHOuoH,  Suspender^  v.  Petbr 

Barclay  and  James  Orr,  Respondenls. 
Pooc— Poon'  AsBettmeot— Statute  8  and  9  Vict.  c.  83,  §§47, 
49— Cborch — A  sninitltr  qf  the  Free  Church,  tohou  tlipend  wot 
pad  from  the  General  SutUMatiim  Fund  of  that  body,  having  been 
auaudon  hU  ttipMd,  as  on  means  and  subsiance,  in  the  j>aii»h 
of  kit  rendence — Huld  not  atseuable  thereon  ai  on  meant  and  tub. 
itMKein  imother  forieh,  when  hit  ehyr^ieas  titaated. 

This  was  a  enspeneion  directed  against  the  In^)ector 
of  Poor  and  the  Collector  of  Poors'-Rates  for  the  parish 
of  Stevenflton. 

The  Lord  OrtUnuy  sostained  tiie  reasoDB  of  bqi^mii- 
sion,  and  waed  the  Allowing  note,  whi^  explains  the 
case. — 

"JITabL — ^The  suspender  is  a  minister  of  the  Free  Chnrch. 
Hemides  in  the  pariBh  of  Ardronan.  The  Free  Cborch  of 
wbicb  he  is  the  nunister,  is  dtuated  In  the  adjoining  parish  of 
SleTemton.  The  membiers  of  his  contjregation  are  admittedly 
itsideDt,  partly  in  the  pariah  of .  Ardtossan,  partly  in  that  of 
^reoston,  and  partly  in  the  neighboaring  parish  of  Kilwin- 
Dii^  In  what  proportion  they  are  distribnted  among  these 
puUbes.  partleB  are  not  agreed.  The  stipend  of  the  suspender 
V  ptid  by  an  allowance  from  the  sustentation  fnnd  of  the  Free 
Cbncb,  He  does  not  receive  any  part  of  the  seat-rents,  or  tii 
tbe  monef  collected  at  the  cbnrob  door. 

"  The  aaseasment  for  the  poor  in  the  pariah  <^  Ardrossan  is 
laid  oo  meaas  and  snbetaoce.  The  suspender  states  that,  as  a 
KsideotOT  in  that  pariah,  lie  has  been  assessed  la  U,  tat  the 
rnr  1840-60^  on  his  means  and  substance,  incloding,  into-  ofto, 
mesBs  »nd  snbstance  derived  from  the  stipend  received  by  him 
wa  Bdnister ;  and  that  he  has  aUo,  for  the  same  year,  been  as- 
seued  wi^in  the  paaish  of  Steveostoo,  where  bis  church  is 
utoated,  (and  where,  lifcewlw,  the  assessment  is  hud  on  means 
aad  BDbeUnce),  upon  means  and  substance  liable  to  assessment 
in  that  parish,  in  terms  of  tha  47th  section  of  the  New  Poor- 
Uw  Amendment  Act,  although  he  li  not  resident  within  that 
paridi,  but  in  the  parish  of  Ardroooan.  Tl^s  suspender  otiJectB 
to  this  lut  assessment  as  illegal,  not  being  warranted  by  the 
provisions  of  tbe  statute. 

"  Looking  to  the  special  enactment  in  the  49th  section  of 
tbe  Poor-Law  Statute,  providing  that*Cleigymen  shall  be 
KaUe  to  be  aareoaed  in  rnpect  of  their  rtipend,*  which  aiq>Ues 
to  parochial  ministen  idone ;  and  to  the  groand  upon  which 
it  was  dedded,  in  tbe  case  of  tbe  Bevwend  Bol)ert  Qillan, 
(18th  December  1851),  that  he  was  liable  to  be  assessed  for  bis 
Mipend  in  the  pariah  the  cure  of  which  he  served,  and  where 
the  sMesstDent  was  laid  upon  means  and  substance,  although 
be  raided  in  another  parish,— tbe  I<ord  Ordinary  holds  that 
the  judgment  is  no  aathority  in  favour  of  the  respondents. 
H  does  not  mis  the  present  case  either  one  way  or  another ; 
but  teaves  entirely  open  the  question  here  rused  upon  tbe 
legal  cooetmcdon  and  eflect  of  the  47th  section  of  the  statute, 
wbeu  founded  on  in  support  of  the  assessment  complained  of. 

"The  opinion  of  tbe  Lord  Ordinary  on  that  question  is,  that 
tbe  nispender's  case  is  not  within  the  scope  or  spirit  of  the  47th 
Mctim  the  act.  He  does  not  think  that  the  suspender,  by 
rauuQ  of  his  calling  and  duties,  is  to  be  regarded  as  occupy- 
ing any  laods  and  heritages,  or  as  carr}*iDg  on  '  any  trade  or 
bonnenin  aoy  premises'  in  tbe  parish  of  Stevcnston,  where 
hii  church  is  situated,  in  tbe  sense  of  the  47th  section,  accord- 
log  to  its  sound  coQstructioD  and  meaoing,  or  that  it  can  be 
correctly  sud  that  he  derives  aoy  means  or  substance  from  or 
rclathtt  to  tnch  occupancy,  trade  or  budnesa,  liable  to  assess- 
"KBt  n  that  parish.  Any  duty  be  performs  In  the  chuicb, 
doei  ut  cmrtttnte  an  occupancy  of  it  bjr  him  in  tlie  meaning 
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of  the  statute,  taking  the  case  upon  that  portion  of  the  provi. 
sion  in  the  47th  section  ;  and  any  remuneraUon  he  may  receive 
in  respect  of  the  performance  of  such  duty,  cannot  be  held  to 
be  means  and  sulwtance  derived  from  or  relating  to  an  occu- 
pancy of  lands  or  heritages  in  the  way  and  manner  contem- 
plated by  the,act.  As  litue,  as  it  appears  to  the  Lord  Ordinary, 
can  it,  by  any  fair  or  reasonable  interpretation,  be  held,  that 
bj  that  part  of  the  section  which  mahes  provision  in  regard 
to  trade  or  buriness  carried  on  in  premises  within  a  parish,  and 
tbe  means  and  substance  derived  from  or  relating  to  such 
trade  or  buriness,  there  was  intended  to  be  comprehended, 
or  there  is  comprehended,  the  case  of  a  minister  (not  a  paro. 
cbial  minister,  for  his  case  stands  upon  another  section  of  tbe 
act)  preaching  tn  a  church  within  a  parish,  to  the  effect  that 
the  stipend  or  remuneration  ho  may  receive, — which  is  paid, 
not  in  respect  of  bis  preaching  alone,  but  cHf  all  the  various 
duties  he  has  to  perform, — shall  b«  subject  to  be  assessed  on 
means  and  substance  within  that  parish,  notwithstanding  that 
tbe  minister  does  not  reside  there,  but  resides  In  another 
parish. 

"  Tbe  duties  of  the  suspender,  in  so  br  as  they  concist  of 
preaching,  are  in  truth  only  a  fractional  part  of  those  which  bis 
calling  as  a  clergyman  of  the  congregation  among  whom  he 
ministers,  requires  him  to  discharge.  By  much  tbe  greater 
and  more  laborious  portion  is  performed  at  his  own  lesidence, 
or  in  tlie  dwellings  of  the  members  of  the  congregation  ;  and 
it  Is  for  the  a^regate  of  the  whole  that  bis  stipend  is  paid, 
and  paid,  not  directly  from  the  produce  of  the  seat-rents,  in 
which  he  has  no  right,  bnt  from  a  separate  fnnd  derived  fitnn  a 
variety  of  sources.  To  that,  in  such  a  case,  by  the  mere 
fact  that  the  suspender,  as  the  minister  of  the  congr^tion 
worstiipping  in  the  church  situated  in  the  parish  of  Steveostoo, 
preaches  or  delivers  sermons  in  that  church  to  the  assembled 
congregation  on  Sundays,  or,  it  may  be,  occasionally  on  other 
days  of  the  year,  be  thereby  carries  on  a  trade  or  budness 
in  premises  In  the  parish  of  eteveoston,  and  that  his  stipeDd 
fhrau  means  and  snbstance  derived  fh}m  snoh  trade  or  busi- 
ness, in  the  sense  of  the  provision  of  the  47th  section  of  tbe 
act,  would,  it  is  thought,  be  to  put  a  very  &r-fetched  meaning 
upon  it,  and  to  strain  its  words  in  order  to  extend  it  to  a  case, 
the  circumstances  and  character  of  which  are  clearly  alb^etUer 
dissimilar  from  those  to  wtiich  It  ondoubtediy  applies,  and 
which  can  alone,  from  the  phraseology  of  the  clause,  and  Its 
general  scope  and  qtirit,  be  supposed  to  have  been  intended  to 
be  embraced  by  it. 

"  This  is  the  conclosioo  at  which  the  Lord  Ordinary  would 
arrive,  even  had  it  so  happened  that  ail  the  members  of  the 
suspender's  congregation  had  resided  in  the  parish  of  Steven- 
ston.  The  fact,  however,  is  otherwise,  for  although  parties  arc 
not  agreed  as  to  tiie  pn^xHtioa  in  widch  tbe  members  of  tha 
congr^ation  are  distributed  among  them,  tliey  are  agreed  that 
the  congregation  is  made  up  of  residenters  in  three  different 
parishes  :  Stevenston,  where  the  church  is — Ardrossan,  where 
the  soepender  lives — and  Kilwinuiug.  Now,  such  a  state  of 
fact  is  not  unlikely  to  be  one  of  frequent  occurrence  in  tbe  case 
of  Free  Church  ministen,  or  those  of  other  dissenting  bodies. 
And  althoogh,  in  the  opinion  tit  the  Lord  OrdioaiT,  ue  result 
woukl  be  tbe  same  even  had  tbe  whole  «ongr^tioa  rMided  in 
Stevenston,  the  actual  state  of  the  fact,  and  the  prohabiUty  of  its 
fieqoent  occurrence  in  other  iustances,  may  not  be  altogether 
imuiaterial  in  considering  what  is  the  true  reading  of  ti^  pro- 
vision of  the  47tb  section  of  the  act;  for  how,  it  may  be  asked, 
could  they  be  worked  ont  if  applied  to  each  a  case?  As  al- 
ready observed,  ail  tiiat  is  done  by  the  suspender  in  the  church 
in  the  parish  of  Stevenston,  is  a  comparatively  small  part  of  tlie 
duties  for  the  dischaige  of  which  he  receives  bis  stipend,  and 
from  which,  therefor^  it  Is  truly  derived.  These  duties,  if  they 
conld  be  said  to  be  a  trade  or  business  at  all,  (which  the  Lord 
Ordinary  thinks  they  cannot),  and  if,  further,  they  could  be  said 
to  be  carried  on  in  premises,  are  carried  oo  in  the  dwelling-houses 
of  the  members  of  the  congregation,  and  the  suspender's  own 
dwelling-house,  aod  in  tbe  supposed  state  of  f«Gt,~nut  only  Is 
the  suspender's  d  welling-hoose  situated  in  a  diEferent  parish  from 
that  of  his  church,  but  a  great  number  of  tbe  dwelling-houses 
of  the  members  of  bis  congregation  are  also  sitnated  in  other 
parishes.  Now,  it  is  thou^t  that,  ia  that  situation,  the  wAoft 
stipend  or  sum  derived  by  tbe  suspender  from  his  uidling  as  a 
minister,  never  could,  in  any  eooalitency  with  the  state  of  the 
facts,  be  suhjected  to  a«e«iD«it  as  meaos^apd  snbstaiwe 
derived  from  trade  or  busiDeas  <!«f^|»d^jt!^t!t'!$i^ 
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^ariA  ^  S»mmri.m^  9»  bdiv  curied  on  in  the  chnccb  in  th«t 
IMiiah.  And  if  ao,  it  is  ^^rdModad  that  the  caae  ooold  not  be 
vitricsted  by  %.  dlTitkm  of  the  atipend  •mong  the  difiorent 
puUiMwldcIi  arc  the  field  oT  the  mpendw'i  labqun,  fur  no 
Jgeaaet  dele  OMld  be  fonod  on  whidi  tlw  epportioDmeot  coold 
wltn  w/  eppnncimetioD  to  eoooracy  be  mede.  The  nature  oT 
the  eaee  apfieera  to  render  tUa  anfflcientljr  obvioaa.  But,  'pvt 
rrotn  audi  cooaiderationa,  the  Lord  Ordinaij  Iraida  that  there  la 
cood  groand  for  the  ooodnaioD,  that  the  aaaeaament  of  wliicti 
■he  atupender  oomplaina  ia  illegal* 

The  respoadents  reolaimed,  and  quoted  GUka,  18th 

Dec.  1851. 

Imrd  PmiJent.—l  ban  no  doobt  aa  to  the  soondneaa  <^  thia 
inlMtocutor.  Ttw  auapender'a  income  ia  assetai^,  beyond 
4oi^  M  on  neaiM  and  eabetaooe.  Tbe  soea^o  ia,  where  it 
ia  that  It  ia  aaaeaaable?  The  oaae  of  OUUn,  which  baa  been 
lefened  to,  waa  dedded  on  very  apecUl  groonda,  and  not  mi 
1 47,  nd  I  bad  great  diSeahv  in  giving  effect  to  the  argoment 
,«r  the  Locd  JiutkBrCSerk.  -  I  do  not  conaider  that,  apart  from 
that  argnmcnt,  there  waa  ground  for  subjecting  Qilho.  Kow,  I 
de  not  look  on  thjg  aa  a  case  fur  mskiiig  this  pa^y  liable  in 
uaeaameoL  Tbe  awpender,  no  d<.-ab^  doea  part  of  Ua  dutjr 
la  the  church ;  one  day  in  tbe  week  he  U  engaiged  there.  But 
tt  cawwt  be.  aaid  that  his  whole  work  is  done  tliere.  Be  has 
oth^  dutiea^  wbiob  occnpy  him  daring  ais  days,  and  part  of 
the  sewentb.  I  cauoot  look  on  tbe  church  aa  the  place  wher^ 
Ua  income  la  made.  It  ia  said  he  gets  the  benefit  of  the  col- 
1cictiWfn4>a£  that  ia  not  the  ground  on  whidf  the  aaseasmeiH 
Ulaid  un  him.  .  On  the  whde,  tbeiefure,  I<do  ii^t  aee  that  (hi^ 

Haw.can  eooM'iinder  { 47.    ,    .  , 

-  J^qf  Cmfy^m»r—l  concur.  T^k  svapender  reitdia  )n  ttw 
of  Anvoesao,  where,  it  is  said  he  is  aaMased  i,  hotwith- 
aiaadi|lg  whitdi,  the  asapapment  complained  of  h«p  been  laid  aa 
ooiijiis  aucaa  fiidmtsbMee  as  in  the  paris^i  of  ,Slf«t>«iu{on,'becauM 
be  preecliea  m  a  choreh  within  that  patith.'  There  ia  no  eit- 
uipltt  of  aivh  a  ^ting  as  is  hew  denapdjed  §  mon4,  time,  bj 
•DMher  pariah., 

'■■  Tlie  tvebumera  wftr  to  the  late  case  of  the  Ber,  He-  Gittan 
«C  Gleagiiw,  and  to  Uw  clause  of  tbe  VDor-t»w  Act  (§  49) 
mailing  atipeoda  asseesaUe ;  bat  that  euactment  appltei  only 
lo-thia  atipends  (laid  to  tbe  JSrtaUi<Aefl  mjuiatera  In  parisfaes  In 
which  theaaeeasroentaaK  laid  on,  and  not  to  tbe  precarionacon- 
trihutiona.  votiintafily  paid  to  mlniaterii  of  other  denomlnationa, 
preecbiog  to  oengregatipna  gathered  ftom  many  adjoining  ps- 
riahea.  Such  ooiitribations  may  poasil^y  In  assessaUe  as  lao^wt 
of  the.  miMsters  in  the  parislies  where  tliey  raide;  but,  by  the 
47tll  .cbMijie  of  the  act,  parties  can  only  be  aaseMud  on  means* 
•adwbaiauee  in  the  parish  of  their  residence,  ani|  in  i^o  other.' 
Oesnally,  tliere  ia  po  le^  ground  for  aaseasing  a  Diasentirig 
adoistec  in  the  parisl|  wbtjre  be  preaches,  but  doea  not  reafil]^ 
His  eaiplo/men>  oiay  nut  even  be  chiefly  exercised  within  tlie 
parish  In  which  tbe  church  happens  to  beldtuated. 

Ltri  ittirg.—l  cuoour.  I  tldnk  it  much '  better  that  'eome 
distinct  ivteement  aliuuld.  )k  come  to  aa  to  tbe  terma  of  aeacaa- 
ment  in  uaaeaof  thia  Uud.  This  aasessment,  which  la  on  means 
and  aahslatipet  U  ueoesaarily,  in  the  first  place,  laid  cm  in  the 
parisl)  gf  habitation  i^audaa,§  47  pruTides  only  for  a  particular 
case,  which,  the  prevent  does  not  come  onder,  it  should,  once 
furidl,  be  laid,d!>wn  aa  a  general  rule^  that  tb<e  loait  of  habl- 
tatiuo  ia  to  be  the  place  yt  aneaament. 

LardJMi^ot*  ooocnrred. 

£enf  Ordkmf,  Wood^^lA  Onmftml ;  Patriok.  ll*Kw«n  ft 
OwmenL  W.8.  Afuaa^A^  HDnanlff;  L.  llMUiitaah,  &&C. 

Zd  Deeemher  18^2. 
Smootm  Divuiov. 
Hrs.  Ibabklla  Anne  Campbell  and  Ooliv  Ward 
Caxpdbll,  Punuertf «.  Mnl  Floba  Cavpbcll  and 
others,  i>e/%iu2ers. 

Consiraction-Tnikt-Ueed-Peetr  Lifierent-^<inM«-4b0«/«7ifw<e<* 
trm»tee$  t6  convey  the  t«tt«fr*li  eatate  o/Lto  hi*-  tldett  aon  on 
kit  »tt»iuMgi5]ftarntf  «gt,  "lmfdentdtnd'qttmt^*d,kowrver, 
in  McAasMaaer,  oa  t(  sl«liw<6«jNlA4  MMMreCimsoa  («st// 
iM- di^peae  ^Ifte  aetrf  eslatt  tfarvy  Aja  i^,  Aa(  JU  Mofl  en^  Ae 


tntiikJ  to  tk€  lifirent  thereof,  «nJ failing  of  kirn  &y  Jeenuwll 
out  leaving  lamfmt  iwMMe  of  kia  My,  that  then  the  teii  eAu 
aAe/r  rtturn  to  n^  eUeel  Jfaugkfer  if  in  life,  and  filing  thmf, 
to  htr  ekifdren,  wkom  failing,  to  mg  aeeond  danghter  e»d  W 
keirM."  Tka  deed  farther  provided,  in  tke  evenHwUek  luf- 
pened)  of  the  ttetator  having  no  eon,  at  ,/bllowa  i—.**Hirtci 
and  appoint  ike  aaid  ettate  itf  Ltobe  made  over  in  iktfin. 
aaid  manner,  and  under  ikeforeaaid  bnrdana  and  qnel^limt, 
to  mg  tldett  dangkter,  upon  ker  attaining  the  age  oj  Kjun 
or  being  taufitl^  married,  wkiekever  of  tkeae  evenU  tkeUfim 
happen  ;  and  failing  her  bg  d*eeaMe,  and  without  kaaaj  In- 
.  fai  iaene  ef  her  hadg,  then  I  direet  ihe  amme  to  be  made  w 
to  her  immediate  gonnger  titter,  wnder  the  aaid  bardtai  etd 
qualffiealiona  ;  and  failing  her  alao  deeeaae,  wilhoat  kn- 
tag  heir*  of  ker  bo<fy,  Iken  to  mg  goungeet  daughter,  end  At 
kein  of  her  ftei^*'— ^Id  that  lha  eldeat  daamkter  and  her  an 
hmdwetrm*  ^enmtri*  andfiar,  thtn^^eimohUe^Stfeidif 
tkeealate^ 

This  action  of  dedanitor  and  adjodiealion  was  nml 
to  have  it  found  and  declared  that  the  pnrraer  Mn. 
Caapbell,  ai  liferentrix,  and  her  wn  the  other  pnnmer,  u 
fiar  of  the  estate  of  Lecknuj,  had  a  ri^t «  alaoMi 
Affposal  of  ih^  estate. 

The  .question  ^utned,  upon  the  two  foUoving  oUun 
of,  the  tniat-ieed  left  by  Uie  late  Charles  Campbell  of 
LeokiMnT,  -fiither  of  the  pvrsoer  Mn.  Campbell 

"IfWfU^;  A*  it  la-tny  wlih  hnd  derfn  thai  my  estalarf 
Lepkiu^7  ren^in^  Iq  piy  ftunily,  I  direct  my  said  tnstaea;  lad 
s^irrlVor  ort^em,  hi  ^e  eteut  of  hiy  hariog  a  eon  promsHd 
of  idy  present  carriage  who  shall  attahi  to  tbe  ^  of  U  yian 
dnrp^ete,  and  be  In  iE;v«ry  reajpcctrcapaUe  of  numaghig  Mi  «ei 
Affiiirs,  to  dh^oe,  tenver,  an4in«keO«^tohim.a(UBattaiB> 
ihg  said  age,  the  fl»eMd  ettate  oT  Ledtoary,  bnrdeud  and 
qualified,  hiwrrer,  In  audi,  a  'manner  aa  It  shaU  not  be  hi  ih 
fMnrer  otmfeottM  sell  oi'di«p<>se  of  tbe  saM  estate  during  hii 
m,  but  hb  ihaTI  only  be  eiitlthid  to  the  lif^t  tberaoCmd 
fkUing  of  hith  b;|r  decaae,  wftlHrat>Bybig-la«(M  MMt'oridt 
body,  thkt  ^  thtJ  aaU  estate  shall  r^tam  t«  toy  eMeat  dau^ 
if  In  aUs^  and  lil»li«'tfaWea£  tv  her  children,  whom  fatHng.  to 
i6y  aeoond  daughter  and  Mr  heira;  and  as  the  aaid  estateii 
bordeoedwtth  Oie  paymeolor.no  sterling yeariy  tn  Mrs.  Toann 
ny  BUh^'T  iippcdbt^lie  pnrplus  rents  to  be  applied  (bribe b»- 
hoafof  my  whole  lamilr.  Until  the  saeeessioD  to  my  aaideitali 
Mepk  up  to  mV  aim  or  danf^ter.  iia1>efbre  and  after  meatlsati 
Pifihlw,  tn  Mi^  erMt  of  my  haWng  »o  ton  nroeiwated  «f  ^f 
invaent'nianHi^,  I  (Htept  aftd  appofttthe  said  estate  of  Udta* 
ary  to  be  rnkde  oVer  hi  thk  hireMd  nanMr,  and  under  the  fat- 
aaid  bdMitoa  aiid  ^uAlMcaUMs,  to  iay  eldest  daughter,  nps 
ber  attaining  the  age  ctf  SS  years,  or  being  biwfUly  married, 
whtdKV^t^  tlieae  eve^  shall  first  happen;  and  Mlhigher 
I7  decease,  aoS  without  teaving  lawful  issue  of  her  boily.  thea 
1  diteoc  the  aUne  lo  be  Made  ovkr  t»  ber  imnedfat*  yoeapr 
stater,  nmlc*  tlw  a^  bnrdeni  *ni  onaUfloatinns ;  and  Miag 
ber  alao  hf  deeiiaseb  wlOent  leiMng  Mrs  of  her  body,  Asa  » 
lUjr  jbungeet  daught^,  arid  the  farira  of  her  bodr 

There  were  two  aets  of  ddlenden  t^tposinK  the  eoaoh- 
sieiiB,  Til,— lit,  Mra.  Flora  Campbell  and  oUiei^  tbe  to- 
tater's  heiA4t-lav,  who  oDntended  that  tbe  fee  of 
estate  remuned  nndispoBed  of  vndor  the  fbr^oii^  irt- 
tlemenC  and  that  it  therefore  descended  to  tMm.  % 
Miss  Helen  Charlotte  Campbell  and  others,  the  jooager 
ehildien  of  Mrs.  Can^bell  tbe  pmrsaer,  who  pleaded  u 
foUom: — 

**  1.  Aocvrding  to  the  aonnd  conatmcttun  and  legal  Beaainf 
of  the  tru8l<diqiadtioo  and  deed  of  aettlement,  the  de£>adw*. 
tlie  younger  children  of  Mrs.  Isabella  Anne  Campbell,  aknic 
with  their  brother,  tbe  nrauer  Culfai  Ward  OMnpbell,  m  es- 
titled  to  the  fee  ofiheianda  of  Leckuary  and otliera^ tfmT 
amuiigtbeiB,8Stheiaaueof  thebodv  of  tbe  aaid  Mn.  la^W> 
Aune  Campbell,  Uie  Uferentrix  of  tlw  aaid  Isnds.  S.  Thacse* 
elusions  of  the  anmmona,  in  so  far  aa  they  relate  to  the  hM|M 
riglit  of  flie  poraner  Colin  Ward  Campbdl  to  tbe  eottavto  " 
all  tbraaid  buids,  to  tbe  exchislaaof  the  rfarhu  td  the  Jrfhwlm, 

Us  biotben  and  sls«fr^iKP«|ri^;iMNi@i^^ 
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wffai  to  bt  MMiliied  thefefrom.  8.  In  the  event  of  \t»  bring 
btU  ibat  the  defendvn,  tbe  jrounger  children  of  the  ponoer 
Mn.  iMbelli  Anne  CampbelL  hsve  not  right  to  tite  fee  nf  (he 
nid  landi  fqaallj*  with  their  brother  the  pursuer,  eldeat  boo  of 
tbe  Mid  Mn.  lubella  Anne  Campbell,  tbe  pnraaers  arv  not 
auitled  to  decree  of  declentor  m  oooclsded  lor,  becauee  no 
fc»  OD  bi  held  to  veik  In  ibt  parmw  OoUn  Ward  Campbell 
ukM  be  dndl  mrrlTe  hie  mothtv,  the  Hferentrfs." 

Tbe  poreoer  Colia  Ward  Campbell  wu  more  than  21 
jetnof  age. 

The  Lord  Or&iaiy  veported  the  one,  irith  the  M- 

lowiog— 

"JfigO.— In  an  action  referred  to  in  articles  8  and  9  tbe 
!  tmi,  koogbt  hf  tlie  partner  Mrs.  Campbdl  Bgalnst  the  Aber 
nnaerCi>irn  Ward  Camitbell,  her  eldeat  nn,  and  othera.  titeir 
lofdiblpi  of  tbe  First  Diri^n,  bjr  JodgiDenl  at  thia  date  *  {Maj 
X,  IMS),  Ibaod  Uiat  Mr*.  Campbell  bad  a  liferent  onlv  In  the 
otMofLe^tiarj,  and  asMrilsied  tbe  defenders  ftunuie  eon- 
ctarioastrf  the  action which  were,  to  have  it  declared  that, 
nmtertheKttleineOti  of  her  huabaad,  tbe  late  Hr.  Campbell, 
ibe  wu  entitled  to  dbpoee  of  the  laods  gratoitottaly  or  oaer' 
soil7,  bf  deed  imur  wipo§  or  mortu  eewo. 

"The present  action  has  been  brought  b|r.)m>.ns  Ufoentriib 
ud  W  bar  ddest  son  at  ftoTf  >i)r  t|)e jptpaii  grbavtngft  hmod 
thai,  b  ibose  dmracten,  the  estate  Defoaga  to  tbeiti,  and'  that 
dwjaneniltled  to  self  or  dispose  <rf^ It,  fbfdi«tf  respect  ift' 
tcNiisofUfeimtand<feiv'eltberoiieBmilf  -orgiiitnUonsl)r>  Jt 
ii  vasaesseiy  to  refo  Qor*  .paHifinlarl^^fo.the^concluaioDa  trf 

"  AppetraiMv  ia  made  for  two  <flaa«es  n  ikkifiisnf—jirit,  th^ 
MMi4av  of  Mr.  CampM  (  etid,,  Mfion^^f^  yowwer  til^ dt 
dm  sf  the  porsaer  UM..Qa9qtbtU,  f  Vfia  prutlwr^  of  tbu 
oUer  pontoer  Colin  9/jtti  ^a^a^li  ..Ttif  fyfoeM  (MWqarn 
■BBtain^  that  the  «ettlem«nt  In  (iqesuon  has  not  convejr^  the 
H«Uch  tbcrefMc  belonga.to  them  aabe)I»-a^Mwof  tbegnu' 
ttr;iadtbelatt(^rni^tabi,  tfaetthq/jnie  called  vjo^t^  Iffuij 
vkb their  brtrthertli^pflnwer.  xbequesduDstnoa raised 
nf  II—  ^MUrt  bn  desMwUaiJiirively  W  the  tenoa  of  tbe  deed, 
nftrthg  bom  these  tto  iqteDtluw  of  tte.  teatatox,  i;ccdrdiog 
tothekaevD  admitted  rale*  and  canons  (fUJ^anncUoo. 

"  Both  putiasi  Id  th^r  atgoueat,  before  tlie  lord  Ordioacy;, 
bonded  aot  eol/  npeii  tbeiMdgmeDt.ot  tlifif  IponUljips,  of  Uie 
Tint  IKvlskn,  Sot  npob  th«blnipertraK  tbfyr  iw<ferptoo4  It,.fif 
tbi  opbdoos  given  1?  (ha  I«itni>^  ^Judges,  ak  tm,  ^Tuofl*  of 
iheirdedstoa.  Ilad  tU««*M.m  n^rW  ¥^ '^^^ 
■iaa,  the  Lord  ORdloai7,¥oa)d'|w*flXepor^i)  aXon^e  to  ilielr 
I'ordtUps^  Aa  U  Jer  M  «itt.,tMMM  it  1^  01^7  to 
cawtolbeirl'9vdil^piior  4»jMOf>f>d  iMt^ob,  ih|(fc,tlifj  iw 
M  wkh  K  either, 4lreeti)')  «  bgr,xemittii«  it„tq„tj|i|e|r4^- 
MptoftbariMtDirisioa.,  ^  .  .  .,    ,„      .  ; 

*If  the  Lord  OrdiMir  tiad  been  to  dedde  the  case,  be  iboiUd 
In*  had  Bute  tiesitatien  in  diwUowlug  the  claim  py  ;he  heirs^ 
alJaw.  He  thiokl  it  cannot  be  maintained  eflectnalljr  th«^ 
then  ii  DO  fee  deduced  tu  any  beneflcjary  under  tnie/trusL  but 
that  the  tniMoM,  fiihjMt  to  thn  daogbters*  lifermy  lu)14,  the 
vbole  estate  in  &•  for  the  beirs-atJaw,  a«  it^  a  iMe  of  lotefUcf . 
Adopting  the  ooDstmctiop  of  their  Lordships  of  the  l^rst  Dti?i- 
■wo,  (bat  the  gnnDn's  son  Yiad  only  a  lirerent,  and  that  the 
daaghtsrs  ailooe«dT<4y  look  Under  the  same  tenhs  and  ooaA. 
liau,  and  of  ooiuae  for  tliete  IHeieot  only,  as  has  been  decided 
i*  the  eaa*  of  the  etdastdau^iec,  be  cannot  hold  thu  th^  des- 
tiaitldn  u(  tbe  estate,  under  tbe  fon^tb  ^nd  ^filt  purposes  of 
Ibtma^dld  not  give  a  fee  to' tbe  Issue  of  tbe  daogbtm  sno*' 
ttmMj  ta^mg  in  liferent,  whtther'tbe  wbole  issue  «4nie  hi 
M  Jolni  tar*,  or  taking  in  tbe  pn>per  order  of  soecesaloa'a* 
hiira.  There  is  no  ground  on  which  to  estaUlih  an  eudlesa 
wnrviow  ut  liferenu  In  tlie  daughters  and  their  Issue,  leaving 
*  dlM  fffc*  to  b^oome  operative  in  ah  event  so  dlftaot  a*  the 
fnaimm  of  tboee  IHwenu  implies.  TheLwdOrdliiaryspeaka 
of  aHHl  fifcitnts,  becatiae  be  does  not  imagine  It  can  be  main- 
'"^•i'Jteltiie  jAn^brAofofW  are  called  successively  in  llterent, 
>w  WlBH.IOMW  of  tlie  daogblera  are  not  called  at  aU  to  any 
_  lite' tba  deed,  leaving  tite  beirs-tt-law  to  take  an  intes- 
talii|jn|«l«tttuUr  after  the  daughter*.  Independently  of  the 
blg|giiilwi||liUlH  ayUnat  Inlestacgr,  tbe  oonstracUou  Of  the 
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deed  seem*  to  exdode  the  brira-at-law,  by  gbkig  the  fce,  ev«D- 
tnally  at  least,  to  the  issue  of  the  dangbters. 

■*  But  then  comes  the  question  whidi  is  melnlatned  by  tbe 
other  class  of  defenders,  the  yoonger  children  of  the  pursoer 
Urs.  Canipbell,— whether  the  deed  shall  be  rend  as  calling  the 
whole  of  the  Issoe  of  the  daughters,  jointly  and  at  mko,  to  the 
fte,  or  as  heirs  sncoessively,  aceording  to  the  ordinary  rules  of 
•uocetilon.  The  younger  dilldreii  found  upon  eertidn  eaeetf 
snch  as  Kay  and  Horriion,  Fel»nanr  17,  ISO,  Kor.  19,839  f 
Carnegie,  February  1ft,  1*71',  Kinlodi,  January  II,  1687 1 
Waddell  e.  Pdlook,  June  19, 1928  }  and  otber  cases  that  might 
be  quoted  to  a  alnilar  effect.  They  are  cases  geneially  of  a 
contract  of  marriage,  or  settlement  upon  the  diitdren  of  IW 
,  marriage,  by  way  ot  tlie  provision,  and  fn  wbkfa  It  wa*  deer, 
,  fhMB  the  eajnessions  directly  used,  that  the  sentocuitemphltcd 
that  the  fbe.  either  of  tbe  nral  estate  or  of  the  sums  of  mone^ 
provide)!,  should  go  as  a  common  provlaion  to  the  children  of  a 
particular  marriage.  Such  C8»cs  the  Lord  Ordinafy  eoDsider* 
as  really  Inapplicable  to  tbe  present  case,  where  the  letllemenl 
bad  plainly  no  reference  to  any  partkukr  marriage,  or  the  iesife 
of  any  partieuUr  marriage  mit  gencialfy  to  the  isaile  the 
daughter*  as  succeeAng  to  their  parents.  Under  the  /mrik 
clause,  the  catate  te  given  tu  the  son,  and  'hfUng  Mm  by  de' 
cease,  without  leaving  Uwful  issue  of  his  body/ — a  eoixfhloo  m 
tine  Ubtrit  iet$tmil,  which  plainly  Implies  that  the  eelete  would 
have  deecended  to  his  tssoe, — then.  Calling  the  iron  aad  his  lasne, 
lbeesUt<  le  to  nivTH  to  the  eldest  daughter,  'and  AfRng  Im' 
and  her  children,' then  to  the  seotrnddknghterand^At^MrT.  fn 
tbe/^A  cUuse.wbidi' proceeds  on  tbe  assnmptkm  Of  his  baring! 
no  Sun  procreated  of  his  marriage, — and  that  was  the  hct,— be 
gives  the  estate  to  his  eldest  daughter,  upon  attaMt^  »  or 
marriage ;  and  'foiling  her  by  decease,  and  without  leavlog  fiW- 
/ef  fMurof  her  body,  then  be  dhvcUit  to  be  made  over  to  heff 
idim^iate  younger  sifter,  under  the  like  bordens  and  qnriifl-^ 
cations  ;  '  and  falling  her  also  by  decease,  without  kavimf  hdet 
of  her  bwfp,  then  to  my  yovmgcst  dan^ter,  and  tbe  kein  ef  Kei' 
Badg.'  Altboi^b  the  wolds  used,  in  qieaklng  of  the  sncceasiott 
Immediatoly  to  the  son  and  dai^hters,  vary,— beiOg  In  oneeu* 

*  chlblren,'  in  two  cases  *issoe,'  and  in  three  cases  *bdr^ or 

*  beir*  of  the  body,'-— the  Lord  Ordinary  see*  no  ground  oo 
which  it  can  be  held  that  the  testator  had  fa  view  tb«  soc^fc*- 
slon  of  all  the  Kiue  together,  as  joint  flarv,  as  Id  the  case  of  M 
bond  of  provision  to  tbe  ehildren  or  bairns  of  a  manrfage.  Thn 
naiure  of  the  estate  must  be  looked  to.  It  Is  oi»ee»tat«hi  land 
which,  given  to  a  daughter  and  her  cblldieri  in  one  place,  to  « 
daughter  and  her  heirs  In  another,  and  in  the  thfnl,  lo  a  dav^ 
ter  and  the  Itrin  of  her  body,  must,  it  is  apl^rehendod,  be  coo- 
atmed  as  »  special  destination  to  tbe  children,  a^  Stwy  sMuItt 
successively  take  as  heir  of  tbe  parent  In  heritage.  upM  tM» 
second  point,  therefMe,  the  Lord  Ordiaary  Is  of  D^ntoov  Uiat' 
there  is  no  ground  for  the  coatentien  of  the  yoon^  dtRdreof 
of  the  pursoer  Hnu  Campbell,  dut  they  Ore  lo  take  w»faim 
fiart  tmog,  with  their  brother.  ^  ■ 

"  The  a^ment  before  tbe  Lord  Ordinary  wa*  at  Bret  ootk 
fined  to  those  points ;  but  aootber  view  occorred  oo  which  he 
*lahed  parties  to  be  besrd,  though  not  directly  raised  by  any 
of  their  plea*  In  law,— «nd  that  is,  wbetfaer  the  fee  vested  in 
the  helm  eslatiiw,  or  so  soon  as  they  should  exist,  of  the  *oa 
and  daughter  taSng  tbe  lilerent ;  or  wbelber,  under  tbe  , 
diiecUon  of  the  tnut  especially,  no  heir  took  a  vested  fee,  un- 
lem  such  beir  survived  the  daughter  entHlvd  to  tbe  liferent. 
Thia  but  point  was  tbe  inUect  of  a  pka  in  law  added  to  the 
record  by  the  defcndeia  Like  the  others,  it  dvpends  tipon  the 
oonstiwtion  of  tbe  tniaideed,  and  tuxw  the  Utt^vtiops  of  the 
teatator*  aa  ttieae.can  bw  legitimitely  intened,  The  langnage 
bere  require*  to  be  carefoUy  weighed.  It  1*  remarkable  enough 
that,  in  tbe/ouriA  purpose  of  tbe  trust,  there  is  no  exprem  de»- 
tinatioD  of  the  fee  to  tlui  bulrs  of  tbf  son.  Aaramlng,  under 
tbe  oonstniotion  already  pot  upon  the  deed,  that  tbe  son  took 
but  a  liferent,  it  is  only  by  clear  infereace  that  tbe  heirs  of  hb 
body  eauld  take  tbe  Ua  upon  tbe  prorisim,  that  It  Is  only  bXU. 
log  htm  without  leavli^i  lawful  Imae  of  bU  \foAy,  that  the  el- 
dest daughter  1*  oaUed  and  her  cbildcen,  whom  fiUUng,  the  se- 
cond daughter  and  her  heirs.  Again,  under  the^y^A  purpose, 
which  more  Immediately  ragnlatea  this  queeUmi, — because  It 
1*  ondcr  that  clause  that  the  pnnuer  baa  taken  the  liferent, 
and  ber  son  proposes  to  take  the  fee,—  her  issue  ate  not  called 
dlrectb  *»  mu*i  but  only  by  ioierenoe  arising  from  the  proei. 
alon,  timt  biUng  ber  wilUm  ^'^P^^l^H^jf^^^i^'^ 


■euNid  daughter  take*  again  the  Ii 
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eofled  dinetfy  to  the  fee.  It  Is  filling  the  elder  dmajthten  only 
without  leATiDg  lawfnl  issue  of  their  body,  that  the  trustees 
are  directed  to  convey  to  the  yoniigest  daoghter  uid  the  heirs 
of  her  body.  Under  the  pnrpoee  of  the  tnut,  thii  last  is 
the  only  caM  in  which  the  coiiTejaiice  Is  to  be  made  fe  (Ac  Mr* 
^  the  body  dirtellj/. 

»  With  reference  to  the  construction  wUch  the  deed  has  al- 
ready received,  that  the  danghters  of  the  testator  take  a  snc- 
cession  only  of  liferents, — and  to  the  absence,  except  in  the 
case  of  the  yonngeet  daughter,  of  any  direct  destinauon  of  the 
fee  to  the  daughters'  issue,  the  Lord  Ordinary  is  Inclined  to  be 
of  opinion,  that  no  issue  of  the  daughter  can  take  the  fee  till 
the  mother's  death  ;  and  there  is  plain  enough  reason  for  this, 
in  a  natural  wish  to  protect  the  estate  for  the  yoonger  daugh- 
ters successively,  and  their  children.  In  the  event  of  the  liferent 
f^Uie  elder  expiring  by  the  death  of  such  elder  without  leaving 
issue.  The  expression,  ■  without  leaving  isme,'  is  carefully 
repeated  in  the  deed,  as  if  the  testator  implied  the  sunrlvance 
of  issue. 

"  Even  if  the  trustees  were  held  bound  to  convey  by  a  ringle 
iDBtmment,  (for  which,  however,  there  is  no  clear  ground  in 
the  ftmst-deed,  nor  in  their  Lordships'  judgment,  finding,  that 
so  far  as  regarded  the  pursuer  Mn.  Campbell,  the  conveyance 
should  have  been  in  liferent  only),  there  would  have  been  no 
technical  difficulty  in  framing  the  conveyance.  It  mtghthave 
been  couched  very  well  fn  terms  to  this  effect, — '  To  the  eldest 
daughter  In  liferent,  and,  upon  her  death,  to  the  heirs  of  her 
body  her'snrvlving,  in  fee ;  and  fidllngher  and  such  heirs  before 
her  death,  then  to  the  second  daughter  In  liferent,  and,  on  her 
deaUi,  to  the  heiis  of  her  hody  her  surviving,  in  fee  ;  and  fiiil- 
ing  her  and  such  helis  before  her  death,  then  to  the  youngest 
daughter  in  liferent,  and  to  the  heirs  of  her  body  in  fee.' 

"The  question  is,  Whether  the  trustees,  giving  duo  effect 
to  the  testator's  intention,  should  convey  in  rame  such  terms 
as  these,  not  giving,  except  in  the  case  of  the  issue  of  the  youn- 
gest daughter,  the  fee  to  the  issue  of  any  daughter  unless  surviv- 
ing Its  parent.  Even  here,  there  Is  a  difBculty  on  the  suppo- 
sition of  a  child  of  a  younger  daughter  surviving  the  parent, 
but  predeceafdng  the  aunt,  an  elder  daughter  llferenter.  It  is 
not  easy,  under  any  construction,  to  av(Ad  tiie  danger  of  mak- 
ing, instead  of  constmtng  a  deed. 

"  The  Lord  Ordinary  has  taken  the  liberty  of  expressing  his 
impremions  upon  this  part  of  the  case  altto,  as  the  miUter  was 
aigued  before  him ;  but,'  for  the  reasons  already  stated,  he  has 
tliought  it  proper  to  report  the  case  without  pronoundng 
judgment." 

At  adTramg^ 

Lortl  Jutttee^^erlc  — In  this  case,  the  female  ponner.  whose 
right  in  the  estate  In  question  was  ascertained  and  d^ned  by 
a  judgment  of  the  first  Division  of  the  Court,  and  her  eldest 
son,  luive  brought  an  action  to  have  it  found  that  they  have  the 
full  and  unrestricted  right  to  that  estate,  which  had  been  left 
under  a  trust-deed  by  the  fiither  of  the  mother ;  and  if  the 
view  of  the  deed  on  which  their  ground  of  acthin  rests;  is  sound 
in  law,  there  is  no  doubt  that,  as  Uforenter  and  liar,  they 
would  have  the  sole  rij^t,  and  would  be  entitled  to  deeree  in 
terms  of  the  conclusions  oif  this  action.  At  present  I  need  not 
advert  to  the  point  noticed  the  first  day  the  ease  came  before 
us,  whether  the  terms  and  character  of  the  oondnsiotta  are 
perfectly  sufficient  and  apt  for  the  ottject  of  the  pursuers. 
Various  grounds  of  defence  were  maintained  by  the  parties  in- 
terested in  resfsting  this  action— all  well  repreMUted,  and  all 
resolved  and  advised  to  oppose  the  condi^ons  of  the  action.  It 
is  veryrcmaikable,  and  not  uninstructive,  to  observe,  that  the 
view  of  the  deed  which  alone  the  Lord  Ordinary  and  the  Court 
thought  deserving  of  attention,  was  not  originally  rafsed  or 
tliought  of  by  any  of  the  parties,  and  that  it  occurred  in  the 
course  of  the  debates  in  the  Outer  House,  and  apparently  to 
the  Lord  Ordinary  himself,  and  a  plea  in  lawwasadded-tothe 
record  in  order  to  raise  iL  That  view  of  the  deed  thus  not 
occurring  to  the  advisers  of  those  most  directly  interested  in 
it.  Is  oertainly  the  most  artificial  construction  which  can  be 
applied  to  the  deed;  and  if  there  are  views  of  Intent-ion  which 
appear  to  your  Lovdrhlps  to  6irour  that  construction,  it  Is 
clear  that  both  the  plan  and  structure,  and  the  terms  of  the 
deed,  are  singulariy  defective  and  ill-devised  for  the  truster's 
olject,  which,  by  plain  and  ordinary  directions,  might  have 
been  made  perCncuy  dear.  For  the  trust  is  made  to  aqrire  at 
the  very  time  when,  if  such  was  the  truster's  et^eet,  the  trust 


should  have  been  continued ;  and  the  direction  to  coaitj  H 
defident  In  the  terms  by  which  that  olject  might  so  euilf 
have  been  carried  out. 

In  all  the  cases  which  have  come  before  the  Court  met 
I  was  in  this  place,  I  have  been  very  anxious,  both  in  tbe 
review  of  the  preceding  cases  and  In  the  opinions  I  ban 
stated,  to  bring  out  three  leading  views  as  laid  down  Ibr  tbe 
guidance  of  the  Court  In  sdcb  cases,  in  order  to  avdd  tbe  m- 
certainty  and  confusion  whidi  neglect  of  these  views  mnit  to- 
trodiice  into  every  case. 

The  first  is,  that  the  preceding  cases  have  fixed  certtin 
broad  and  pltdn  mies  of  construction  of  such  trust-deeds  in  n- 
gard  to  the  rights  taken  under  them,  which  the  Court  isresD} 
not  now  at  liberty  to  depart  from.  Tbe  mond  1%  that  wlah 
dedaHrtion  of  intention,  or  the  continuance  of  the  trat  in 
order  to  support  a  decbwed  olject,  ought  always  to  prerul, 
yet,  on  the  other  hand,  conjectures  or  presumptions,  or  vievi 
of  intention,  when  neither  Is  the  trust  continned  to  support 
these,  nor  the  terms  of  convevance  directed  to  be  exccated 
such  as  to  carry  out  and  provide  for  such  supposed  fntenliooE, 
are  much  too  loose  and  haiardous  grounds  fbr  Judgment;  for, 
in  that  case,  as  the  Lord  Ordinary,  In  reference  to  tJie  plea 
now  before  us,  jusUy  says,  It  is  not  ea«y  to  avoid  the  danger  of 
moldng,  instead  of  construing  a  deed.  And  a  third  viev. 
which  would  make  me  more  disposed  tlian  most  to  adopt  tbe 
plea  of  the  defendrr,  if  it  were  In  any  light  in  which  I  cao  re 
gard  it  reconcUeable  with  the  structure  of  the  deed,  and  the 
rules  laid  down  in  prerious  cases — a  view  I  have  in  late  cam 
very  strongly  urged — ^is  this,  that  if  there  Is  a  condition  of 
survivorsblp  expressed,  and  either  the  trust  continued  nntU 
that  event,  or  any  oonveyauce  to  be  previously  executed  di- 
rected to  be  framed  In  any  way  which  would  cover  that  cod- 
dition,  the  same  Is  to  be  given  effect  to.  There  is  no  doubt 
that,  at  first,  some  previous  cases,  and  many  Inferences  drevn 
from  them,  seemed  to  lavour  more  unlimited  vesting.  Bnt  I 
doubt  whether  the  earlier  cases  really  were  so  adverse  to  the 
condition  of  survivorship  as  tbe  Fiist  Division  unanlmooilT 
held  in  the  fint  of  these  cases  which  came  before  them— a  vie* 
from  wbloh  first  Lord  Mackenzie  in  another  case,  andthen  all 
the  other  Judges  in  a  third,  nitimately  departed.  When  tbe 
condition  of  sorvivoishlp  is  announced  in  the  deed,  I  am  dis- 
pceed  to  hold  that  no  right  van  vest  inoonnstent  with  nd> 
condition. 

Among  the  rules  applicable  to  such  trusts  which  I  tiunk  the 
earlier,  indeed  alt  the  cases  lay  down  fur  our  guidance,  there 
are  some  which  seem  to  me  to  govern  tliis  case. 

In  thefiret  place,  I  apprehend  it  to  be  a  fixed  rule,  that  not 
only  the  tnut  comes  to  an  end  at  the  time  or  on  the  occur- 
rence of  the  event  when  the  trustees  are  to  denude,  but  abo 
the  suspended  or  conditional  rights  which  up  to  that  peiioJ 
miffht  have  come  into  operation — and  rightt  vest  at  once. 

Secondhf,  The  mispenmoo  of  a  vested  right  in  the  fee  is  never 
to  be  admitted  after  that  event,  unless  a  limited  right  alone  is 
expressly  given  by  the  conveyance  which  denudes  the  trustees— 
suL'h  as  liferents;  and  the  ground  of  that  rule  is  verybmadsDil 
plidn — vis.  because  tbe  trust  has  not  been  continned,  or  its 
continuance  contemplated,  by  which,  if  really  intended,  soch 
suspension  is  most  naturally  provided  for  and  secured ;  and  the 

filain  presumption  is,  that  ic  would  have  been  so  provided  C'l 
nstead  of  the  machinery  being  broken  and  Interrupted.  So 
long  as  the  trust  is  continued,  and  the  trustees  bold  the  fee  for 
the  objects  stated  by  tiie  truster,  not  only  is  there  no  difficollr 
in  making  the  vesting  either  conditioned  on  survivance.  or 
suspending  it  entirely,  but  tbe  violence  is  In  holding  that  estatv 
to  be  vested  which  the  trustees  continue  to  bold  before  the 
purposes  stated  are  dther  fulfilled  6r  excluded  by  predecew 
of  the  parties  named.  On  this  ground,  I  believe  there  Is  Dv^. 
on  reconrideration  of  the  case,  a  general  concurrence  in  il>« 
opinion  which  I  have  ventured  to  state  mure  than  once,  tbai 
the  case  of  Uaijoribanks  was  ill  decided,  and  that  the  case  oi 
Provan,  from  which  Lord  Honcreiff  long  dissented,  was,  on 
tile  contrary,  tightly  disposed  o^  and  latterly  arqolesoed  iaij 
him.  The  oontinuaoee  of  the  trust.  If  not  to  secure  ultcriof 
purposes,  and  to  provide  for  the  occurrence  of  various  eventi, 
and  the  emergence  ufsuccesuve  interests,  is  not  casilyacooontF't 
for,  and  hence  ought  to  receive  its  natural  effect  of  proteetins 
these  interests.  But  when  tbe  trust  is  to  terminate,  and  tl>e 
trustees  are  dincMd  to  nuicoiwr  the  trust-estate,  «od  ooatailor 
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leu  A  UmUed  estate  aloM  Is  etven  by  the  eximsi  wosdi  of  th« 
coonrasce  which  thoyaKatrected  to  ezecate.  Implication, 
orineBanqfticMiB,  as  to  tnteotioa,  are  then  and  most  jnrtly  ex- 
dnded,  ibr  the  machinery  which  alone  the  traster  provided  for 
snspeodiog  or  ezdndiug  Testing,  is  terminated  fay  himself,  and 
a  limited  estate  Is  not  to  be  presumed,  after  that,  to  be  giTeo, 
aorfabstftnUoDBto  be  made  hf  im^leitlon,  when  the  aettial 
words  of  direetum  do  not  eootdn  any  Hmitatfen  of  the  estate  to 
begiren  and  made  over;  and  when,  to  oeite  a  valid  ssbitlta- 
tin,  scMoetblng  else  (as  here)  mwt  be  inserted  fai  the  deed  diao 
whst  the  tnuter  has  directed. 

Bat  this  rule  receiTesmore  effect  tmd  wider  application  from 
another  priucipie,  which  also,  I  think,  is  flnnlj  fixed — mean 
dnimeortanfie  attached  in  oU  the  eaoe^  and  upon  die  sooodeit 
udtsKst  principles,  to  the  effect  and  operation  of  the  dlrec- 
las  to  convey  and  nuke  orer  the  estate  on  the  occurrence  of  a 
psttienlar  erenl;  w  at  a  perticalar  tim&  When  the  trust-deed 
CDBtains,  on  the  ocoarreaoe  of  a  oertsio  event,  a  direction  to 
coovey,  first  in  one  way,  then,  failing  such  parties,  in  tmdh 
aeotber  way,  and  again,  fidiing  such  second  pa^es,  to  a  tMrd 
N^— the  role  is,  aa  I  bold,  most  firmly  flzed,  that  theee  dliee- 
dooi  are  all  altemaUve,  solely  to  provide  for  the  disposal  of  the 
estate  on  ithe  truster's  deaOi,  or  the  occurrence  at  the  erent 
tharetfterwtiioh  is  tO'bethe  period  of  denuding;  andthatsadi 
ahemstive  directions  are  not  claoses  of  substitution  at  all,  or  in< 
tsoded  at  all  to  operate  or  take  effect,  or  to  exist  after  the  cod- 
vqraoce  is  raad^  or  to  £ann  aoy  part  of  such  oonv^aooe-  If  no 
aiMim,  monor  lesa  peiiect,  is  dvected— if  no  directtoo  oooors  to 
iwrfsaehandsoch«dbffRiilioii(aBinthecaseof  Leitch),then 
the  party  to  be  benefited,  and  in  whom  the  right  is  to  VMt,  is 
the  futj  to  w  hom  the  estate  is  to  be  made  over,  if  alive  at  the 
period  eoDtemplated.  and  the  directions,  foiling  him,'  are  held  to 
be  ivplicaUe  to  iuBfailwre  at  the  Hoe  when  the  coDveyanoe  is  to 
bs  executed,  but  not  to  warrant,  and  be  a  form  of,  a  series  of 
diBtinatkHis  to  be  inserted  into  the  coovMsnoe. 

Thispriociple,  I  think,  is  fixed  by  all  the  cases.  A  dlnetion 
to  make  orer  the  estate  at  a  particolar  time,  or  on  the  oocur- 
reooe  of  a  particular  event,  is  held  not  merely  to  be  ui  important 
clement  in  tlie  question  as  to  vesting,  bnt  is  taken  as  a  dedslve 
and  overruling  conaideratiou,  according  to  all  the  cases  by  which 
all  such  quesUons  as  the  present  are  to  be  decided,  and  inferences 
ss  to  intention  tlmeby  excluded.  And  the  ground  is  clear— 
aSndieg  the  only  safe  rule  for  Judicial  decisioa— vis.  that  if 
■Itcrior  objects  were  theTeaOer  to  be  proridad  for,  and  a  limited 
•itste  only  to  be  then  ffiwa,  and  thefoe  not  veetad,  or  only  con- 
titionally  vested,  and  so  superseded,  the  truster  would  hare 
directed  tiie  terms  in  which,  in  the  deed  to  be  executed,  such 
destinatiMis  and  limitations  were  to  be  imported.  But  when, 
on  tbe  oocurreooeof  his  death,  or  after  burdens  ate  paid  o£^  or 
a  party  arrivea  at  a  certain  age,  or  Is  married,  whichever  event 
oecura  first,  there  is  a  direction  to  make  orer  tbe  troat-estate,  and 
fidling  aoch  party,  then  to  another,  and  failing  such  party,  then 
toatfaird,  such  directions  apply  only  to  tlu  time  when  thedeed  is 
tobe  executed,  and  the/<nfun*ta  /uilun  atthattiriu — bat  are  not 
clauses  of  sobstitutioii.  **  And  fiailing  A  B,  thtn  to  C  D,"  in 
a  diieotion  to  convey,  is  the  fiuliire  of  A  B  at  the  period 
when  the  trosteea  are  to  make  over  the  estate.  This  rule  I 
hM  tobe  absolute.  It  is  foanded  on  a  cleaft  pbdn,  and  very 
•sfe  principle,  departure  from  which  will  introduce  the  greatest 
nnaertainty.  If  tbe  traster  directs  the  trustees  to  convey  with 
a  destination  or  substitution  in  (A«tr  dud,  tiiatof  course  is  to 
native  eflect,  for  it  is  unmistakeable  whatever  be  tbe  effect  of 
the  deed  w/tm  executed.  But  when  the  clause  is  not  a  direc- 
tioo  as  to  (oftat  it  to  ^mtkt  tfascf  tAey  m  to  axcnfl  io  the  way 
of  snhatitutiou  or  Undtation  uf  the  estate  to  be  eeaveyed,  but 
i*  s  clause  direetioff  tnisten,  on  the  arrival  of  a  particular 
period  or  event,  to  make  over  to  A  B,  and  /aiSng  Aim,  then 
tlwy  are  to  make  over  to  C  Bj  sucli  direction  has  no  r^er- 
sooa  to  the  terms  of  the  deed  they  are  to  exeonte,  but  ia  simply 
IB  deflae  what  they  are  to  do  in  om  event  on  i»  anoiher.  Tlie 
jUaa*  ia  at  tbe  time  when  ihey  are  to  denude,  and  only  hi* 
tnAaees  another  party  who  I*  to  Uke^  and  to  whom  thw  are 
town^,  foiling  the  firsL  The  distinction  is  elear  and  broad 
HUrecn  a  clause  dircctitig  trustees  to  convey  to  A  B,whom 
Ulfag,  to  C  B— such  being  the  substitntion  to  be  inserted 
HAar.OBed— and  a  clause  such  as  the  present,  directing  tbe 
ttlMeas  to  make  over  at  a  pardoular  time  to  the  eldest 
PljAliii^  and  foiling  ber  by  decease,  and  witheat  leaving 
mm  mrna,  mBir  I  direct  tbe  sane  to  he  maM  oesr  to  the 
■Wileejliteiv  Ttw difletence it iasnrmoantable betwcenlwo 
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sndi  clauses.  The  one  relates  directly  to  what  is  to  be  the 

Jeetinatioii  in  the  deed  to  be  executed  by  tbe  trustees  ;  tbe  other 
is  a  second  direction  to  come  in  place  of  the  first,  as  to  the 
party  to  whom,  in  that  event,  the  estate  is  to  tie  made  over, 
but  IS  not  a  olsnse  of  destination  or  substitution  whatever. 

Applying  these  prindples  to  tbe  deed  before  us,  I  enter- 
tain a  very  atrong  opinion  agidnst  the  plea  of  tbe  defenders. 
Firtt,  No  entail  Is  contemplated.  Secondly,  A  period  for  de- 
nuding is  provided  for,  and  the  continuance  of  the  truatnat 
directed  or  intended,  nor,  indeed,  in  my  opinion,  competent 
consistently  with  the  deed.  The  clause  is  in  the  fallow- 
tng  terms — for  I  concur  In  holding  that  the  fourth  purpose 
WHS  only  of  use  in  the  previous  question  as  to  the  nature  of 
the  estate  to  be  taten  oy  the  first  danghter— (reads  fifth  pur- 
pose). Now  this  dause.  In  my  opinion,  and  acconUog  to 
the  cases,  ia  free  from  doubt.  It  is  simply  a  direction,  ailer 
the  testator's  death,  provided  his  eldest  daughter  is  25  or  mar- 
ried, or  on  the  occarrenoe  of  either  of  these  events  after  his 
death,  to  make  over  the  estate.  The  trust  is  not  thereafter  to 
be  continued— on  the  contrary,  it  is  then  to  be  executed  and 
terminated.  Bnt  that  danghter  might  have  predeceased  titi 
truster,  or  might  die  after  htm  before  S5  and  unmarried,  In 
which  case,  faiiing  her  by  decease  and  without  lawful  issue, 
THsir  in  that  case,  (holding  the  estate  of  course  not  previously 
made  over)  follows  another  direction  for  that  event, — then  I  di- 
Ttet  the  tame  to  be  made  over  to  the  Immediate  younger  daugh- 
ter. This  is  still  a  mere  clause  of  direction  as  to  the  party 
to  whom  the  estate  ia  to  he  made  over  if  the  ddest  sister 
has  died  la  the  way  supposed, — not  a  snbstitarion  or  condi- 
tiooal  institution  in  tbe  deed  to  be  executed  at  first.  On  the 
contrary,  it  supposes  the  direction  never  to  fake  effect-at  all 
as  to  tlie  eldest  daughter.  On  the  death  of  the  father,  if  the 
eldest  daughter  is  25  or  married,  tlie  estate  ia  to  be  madti 
over — but  to  her  m  liferent,  as  directed  as  to  the  son.  If  she 
is  not  married  or  36,  the  event  has  not  arrived  for  denuding. 
When  she  is  married  or  25,  then  he  directs  the  estate  to  be  made 
over.  Bat  if  ^e  dies  before  25  without  leaving  issue,  whether 
predeceasing  ber  fother  or  not,  (Asn — in  that  event  only — in  no 
other  case,  for  no  otiier  is  provided  for — there  is  a  second  direc- 
tion as  to  what  is  In  that  event  to  be  done.  Hence  it.  is  clear, 
faiUng  her  by  decease  without  leaving  lawful  issue  is  the  eveta 
in  which  ('lAen')  the  appcrintment  to  make  over  to  llie  next 
daui^ter  takes  efibot,  and  tbe  period  of  the  foUnre  Is  at  the 
execution  of  the  trost — not  a  snbstitntion  to  be  ia  tiie  deed  for 
hv  ttdmqimU  death  without  issue.  It  seems  to  me,  that  f n  these 
several  directions,  or  rather  in  applying  the  direction  to  convey  to 
three  several  events,  the  last  of  which  might  very  naturally  occur 
in  a  family  of  three  young  daughters,  (for  the  description,  my 
yoaageetdan^ta',fi»  the  third  case,  shews  the  third  was  alive, 
and  mat  no  otiwrfomily  was  expected),  there  is  not  tbe  slightest 
room  for  holding,  that  uiere  is  here  any  appointment  of  any  d^ 
UnaUm  mtiiMUutiott  to  be  inserted  In  the  deed  to  be  executed; 
erany  suspension  whatever  of  the  vesting  in  favour  ofthe  various 
parties  successively;— for  I  hold  the  clauae  to  beons  appoiniment, 
adapted  to  the  dt&rent  cases  wbich,  on  his  death,  or  the  death 
of  the  daiMihter  before  25  witliont  issue,  might  occur— bat  still 
only,  in  ot^ect  and  operation,  a  direction  to  convey  and  make 
over  the  eatate — which  puts  an  end  to  tbe  trust,  aiod  excludes 
any  snspension  of  the  vuting. 

This  plain  view,  whidi  alone  is,  in  my  opinion,  reconcileable 
with  fixed  rulw,  or  with  the  provision  and  direction  in  the  deed; 
avoids  at  ooce  tiw  hasardons  ground  of  cotqectores  as  to  inten< 
tkras,  and  of  devices  to  effectuate  such  supposed  intentions  by 
a  form  of  deed  wbich  tbe  truster's  deed  does  not  anticipate  or 
imply.  That  the  clause  ends,  "  to  my  youngest  daughter  and 
the  heirs  of  tier  body,"  seems  to  me  to  be  no  change  whatever 
as  to  what  he  supposed  might  previously  have  been  done — 
tor  that  oomee  in  after  the  words  "  falling"  the  second  '  without 
kaning  heir*  of  her  body,"— which  shews  that  be  put  the  issue  of 
the  daughters  on  the  same  footing. 

It  is  said  the  direction  is,  failing  her(the  eldest)  without  kav' 
tag  lawfiii  issue,  then  I  direct  the  same  to  be  made  over,— 4ud 
beoee  she  must  Aovs  issue,  and  so  the  issue  have  no  vested  right 
uuless  they  aurvive.  But,^rri,  this  confounds  a  direction  with 
a  olanse  of  substitution  in  the  deed  to  be  executed ;  and,  tecondly, 
is  in  itself  au  insensible  remark  as  applied  to  tbe  direction  to 
convey, — for  when  ibe  ia  25,  she  is  to  get  the  estate  in  llftreot; 
whether  she  haa  then  issue  or  not, — and  if  she  has  diedibefore 
that  wiiboQt  issue,  then,  of  coarse,  ^Ug^^^aspthe 
previa  of  the  deed  In  every  point  or  view.  ^eSoohiH  k- 
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■Mifc  on  the  taffvi,  wUbtwl  hmimg  iMie,"  wbdly  Iktk  vbtn 
vppRed  to  a  ifin>etlon  to  aaaw^t  udt  m  hilar*  of  the  im 
pwrtj,  toaMoood.  TlMpanaengKatlr  hlhrad  their  plea  V 
oooteodlng.  dutUMpoVOT  to  Qonver  to  (be  Imm  of  the  «Mt« 
lUaghter  wu  tobefoaodimly  in  implicaUoBfroo  tbtcoucladiiK 
woHt  ai  to  the  faein  of  the  bodjr  of  the  jruongeat  daORbter.  I 
view  the  deed  qaite  difemtir.  It  li  a  direction  to  oauwey  to 
the  eldert  daoghter  mbject.to  a  pnvltkMi  re&ned  tOt  whidi 
limiu  her  eMate  to  a  liferent,  bat  m  wwiwlafi  gfrM  the  fee  to 
her  jaw  m  tan,  i  haxi  Madtwirie  bM ;  and  bo  dii<i>iii>r 
<My«iAK-aa«e  arine  uleM  the  predvoMiM  tS  witbont  bMOb 
When  «N  snived  at  S5,  or  wai  mairiedt  the  truateet  were 
boand  tat  make  oTer  the  eataie  in  liferent  to  her,  and  the  beira 
of  bar  bodj.  If  there  qerer  ahould  he  bein  of  ber  bodjr  at 
aH,  then  the  fctber'a  Mn  would  uke.  If  the  had  hnn.  then 
«be  •iiata  vaatod  Htm  ihefrMrth.  hntf  the  traat>deed  ooald  no 
lonnr  be  looked  to,  for  it  had  ac  AjfatiM  bean  onealed,  and 
ilotUng  eoold  be  taken  onder  a  deed  to  wUeh  it  is  no  longer 
wmpetent  to  revert. 

The  defender's  view  of  the  d«ed  intcodocea  hmamerable  difi- 
coltlea.  The  Lord  Ordinary  adverts  to  one  most,  formidable 
obtection,  the  facta  for  which  have  ariaen^vic  the  death  of  the 
aecood  daughter  befim  the  eldeat,  bat  leoTing  laiu»  Hieo, 
though  the  eldeat  Urea  for  other  Mjwwn,  and  her  etdldraa  be 
•Ugrown-vfs  yet  ther  have  no  vealed  fte— the  aaiaie  is  of  no 
use  or  avail  to  them  aaleaa  they  fbnber  survive  their  wither : 
While,  in  that  ease,  the  eldsat  ago  of  the  aeotmd,  lo  whom  the 
catate  waa  never  nude  over  at  all,  woald  at  ooce  anoeeed  In.  fee- 
impl^  benw  ■  vary  odd  reaaon~hb  mother  never  took  at 
and  tlie  beneftt  c€  anrvinrabip  did  not  ansnie  to  her.  Bat 
KsoM  ia  MbeaiTlved  at  Igr  oonmtliw  a  daasa  of  dirae* 
tioa  hi  the  deed, « to  Making  ov«r  and  denndiiv  of  the  tnat> 
■atatet  lata  a  eUoae  of  aabatitation  to  be  inaerted  Into  the  deed. 

Bnt  the  diOcultiea  only  begia  here.  Fktt,  agalnat  all  the 
caaee,  thU  daaae  la  to  be  taken  as  affording  evideine  of  the 
par^a  wiihea  and  Intantlona  as  to  how  the  deatlnatlMi  of  the 
estate  ia  to  be  settled  in  flitarerHi  purpose  to  whhsh  it  Is  not 
npplleable.  Bnt,  tmaMg^  the  daaae  ai  U  afan*  vlU  not 
aooompllahihopnpoaBdiemilt.  That  ia  admitted,  itlioon- 
oeded  that  the  terma  require  a  oonnpanee  lo  the  eldeatdaoghter 
and  her  children.  Then,  bow  Is  the  fee-epenbig  to  them,  to  be 
ouapended  aad  not  veatod  t  Not  by  taking  the  Mma  of  the 
danae,  even  aa  tt  standa,  as  the  terms  of  the  deed  to  be  eKoonted. 
That  te  admitted.  Bnt  two  oanram  ara  propum*  both  pei^ 
feeilyaevel..  itri^tilsvdd  the  tmat  need  not  beesMNted  at 
•nbe,  or  hr  ooe  deed  ef  oenvcvanoe,  and  tiie  traateea  may  hold 
dadng  the  whole  iifcttme  of  the  eldest  danghter.  I  think  (hM 
teat  deeldes  the  potntf  fer  if  anytbtog  can  be  dear  upon  tfa« 
terma  of  the  tmst  dead,  it  is,  that  on  the  eldeat  daoghter  being 
Si  ur  nuHted,  the  directioo  la  to  mab  over  the  eatate  and 
denuded  ftom  that  time  of  nsoeaai^  the  tmateea  are.  That 
nourse  I  hold  to  be  altogether  Inadmissible.  But  then  another 
is  proposed  and  what  Is  that  f  Why,  to  carry  out  an  Inten- 
tion which  is  arrived  at  by  infcranos  and  probaWUty  merdy, 
jon  an  to  fraom  k  deed  with  snbstttatioae  or  conditional  insil- 
taliou^  (certainly  no  bvoaiilea  of  die  law,  and  never  ftwstf 
witboat  eiplidt  dedaratiae),ln  terma  wMdt  yon  are  to  invent 
ior  the  oocaaioa,  aad  wbkdi.are  taken  fta*  aay  modd  or  stylo 
vUeh  the  elaase  of  appdntasent  aflnds.  Tbe  Lord  Ordiaary, 
who  b  fatoOned  to  fiivonr  tbe  plea  adoptod  by  tbe  defender,  bm 
•fcetdwd  andi  a  fbnn  of  conv^nmuK 

But,  1.  Ia  there  aoj  soslsh  style  «r  tim,  known  and  oom- 
m()ninpmctiee,ooastoeaaUeoiie  toaaythatlt  was  hi  view 
ot  tbe  traster?  CertainI/  not  Then,  t.  What  warrant  b 
there  for  such  a  set  of  coodiikinal  institatkms,  as  tbe  defenders 
oaUad  them,  in  the  daaae  ia  the  trast>decd,  wbicb  only  appdnts 
the  trasteas  to  eonvey  at  a  particular  event  to  A,  and  ftdHng 
ber,  Ibn,  hi  the  event  of  radi  failure,  to  awb  oear  to  B  f  In  the 
deed  there  it  no  warrant  for  mob  a  emv^anee.  Ucooek  on  a 
coigecture  or  inference  as  to  iateotioo,  in  which  you  have  not  the 
•lightest  seimrity  that  yon  are  not  making  a  deed  for  the  trus- 
ter, yon  are  asked  to  ohoose  and  invent  a  singular  aeriea  of  con- 
ditional inatUntiooa.  in  terma  for  whfadim  dead  that  I  nodbet 
vt  gtvaa  any  eumple  at  ail. 

All  thb  b  beyond  tbe  pmelnoe  at  the  Cont,  and  vltbont 
warraat  in  tbe  Iroat-deed.  The  qaeetion  is  not,  if  tbe  case 
whbh  b  now  slated,  and  whidi  never  ooonned  or^taidly  to  the 
dofendm,  had  been  pot  before  tbe  truatv,  how,  in  tbeopfailoa 
of  thaOmrtfWanM  ha  have  diieotedthe  trastees  to  meet  aad 
pmvidpftrur  Manf oMaoeevasto  truits,as  towfafehtben 


may  ha  giaal  prohabttlty  that  the  truster  would  ha«a  p««vMe4 
as  propoosJi  But  havtag  given  a  direutlmi  for  the  trustees  eon- 
Ta^iaiaiid  asaklagovetto  Aonthearrivalnf  aeemlneeuit— 
mairbge  or  IS— or  Mlfaig  endi  party  withow  Issue,  -tAaa  to 
make  over,  to  B,  the  traater  haa  done  no  moM  Whatever 
may  b*  thnnght  to  be  hia  wiab,  tbia,'and  thb  only,  b  what  b 
has  dirtettd  to  be.done.  OUnsee  of  sobatitntkin  in  tin  deed  to 
be  executed,  lie  has  not  provided  for.  Direction  to  tlw  irasloaa 
to  oonUnm  lo  Md after  audi  conveyaao^  be  has  not  made  \  aad 
andha  Msuh  wookl  be  quite  nordand  haeompadbla  wtih  the 
direction  be  hu  given ;  and  henoe  the  right  must  teat,  aeeording 
to  the  pidn  edbct  of  that  dinicikini  even  thongfa  we  amy  ban 
to  irimabec  aa  Uprobalib  intention.  ■ 

^   Lord  (%tt«ni.."If  we  were  now  obliged  to  aolve  all  the  dlffi- 

ritiea  tbat|pan  be  fianded  to  atbe  hereafter  nnd«sr  tbb  dead, 
b  poeaiUo  that  we  might  ba«e  rathar  a  troaUeaooM  taak  tv 
peiMrm.  Bat  I  do  nut  fed  that  we  ara  midifr  any  otd^fatton 
to  anticipate  the  possible  oceurreooea  of  fatore  genefntkna. 
All  tliat  .we  have  to  do  now,  la,  to  dedde  tlw  ai^e,  aad  pre- 
Bent,  qoeatlon  that  bndefedtiT  tbe  enmmuna.actaaJly  before  at, 
ia  T0rtKei  to  Uit  partietilar  ieti^  and  to  what  has  as  pal  hap> 
pened  onder  it.  And  I  cannot  say  that,  In  ddag  tuai  I  am 
troubled  by  aay  difflcnlty  whatever. 

Thb  ta  hoi  a  flenetal  declaratory  action  for  having  tbe  fdl 
meaning  of  tbe  deed  brought  oat,  or  far  any  other  pnrposo. 
It  b  an  aotiott  liy  the  ddeot  daughter  and  ber  sonfand  boon, 
flaedto  tbe  dagb  object,  of  bariag  tt  fannd  thatshe  aaltfe- 
rentria,  and  he  as  fiar,  hdd  tbe  eatato  as  nmv  tbdia,  aad  may 
dIaposeofitaathCTpleaae.  Tbefintoimdadon  la,  that  *•  wbtb 
tbe  pWHUer  Mn.  babaUa  Campbdl  b  entitbd  to  the  Hforent 
af  the  lamb  he,  the  pmsaor  the  edd  CoHb  WaRl  CaaaphsU 
ta  entitbd  to  dalm  the  fee  of  the  said  tanda;"  awl "  ifeat  the 
said  punoera  are,  as  Ufenmtrix  and  flar,  ww  entitled  to  adl, 
oroCbenriaediapaaeof  tbesaldlaoda;  awtsr  hnug  mt  fom4  ami 
dtdartd^"  certain  other  thlnga  alurald  be  foood, — the  fmucrai 
Import  of  which  la,  that  the  Unateea  diaH  bo  ordained  to  make 
the  eatato  aver  to  tbiMteMalV-  BtitaH  thtobaenditioiHl 
OBsfcbwyee^wwrfuBi/meiersrfj  aad  l  am  of^nloB  that,  h^ 
pea  what  map  haMHRac,  we  aa^|faMV<a#«r*sdBia. 

There  b  no  diappnte  nlwiut  Mnj  pi^JDt  It  liaa  been  found  to 
bekmg  to  the  ekfaai  d«tgMm;  and  abe  b  in  the  enjoynMrnt  ef 
U.  It  haa  not  been  fotmtSig  mad*  vm  to  her,  nor  b  there  anp 
pnntw  oeadmlMi  in  tbb  aommona  that  It  abonU  b*  eo,  &••(• 
aijKoraeihUmitfiumaoonvCTancqofthefaetotheson.  Walk 
ITdw  daoiiua  •  aoammiee  of  the  mere  lifersnt,  1  think  tkat 
shebentbledtoit.  But, « to  the  fee,  It  b  «  plain  ta  Me  an 
iMignagecan  makeit,  that  it  b  not  due  to  her  son.  ertn  aay  of 
herchildren,Milr«iA« or  (AqTsarma  MatesCbr.  Itbespt««ly 
destined  to  the  aecood  mirvlving  eister,  tn  the  evimt  of  the  aldnat 
**  fiiiling  br  dMeaae,  and  wilAset  immmg  faiq^  fesiM  ior  bt^" 
How  can  it  he  known  whether  or  notalie  bones  bwfnl  imaa, 
nutUahebe4sndt  Bat,antUthb  be  known,  the  foe  b  plainly 
not  cxii^Uo.  Tlie  foil  and  ultimate  meaniiw  of  the  gnmttf 
oeemato  me  to  be  perfectiydear.  )fo  intended  the  fee  to  go 
(I  do  not  aay  whether  indlv idnally  or  jdnUy)  to  tbe  rnirisH^ 
isBOe  of  the  body  of  the  ddest  dangbtor.— foiling  which  baua,  to 
the  bdiaofthe  body  oftheaeoond  daoghter,  Act  «w«inMr*and 
foiling  theae,  to  the  beira  of  the  body  d  tbe  third  dangbtac;  mk$. 
Atr  Aty  mnviv  her  or  not  I  hoM  Um  to  hare  iaf  mdnf  tiria,  be< 
caueehadietinctlysMit.  Botwhatover  he  meant  WtfoiairfjF« 
1  can  see  no  doubt «  hb  having  only  given  It  to  any  of  the 
taaoeof  theeldosfabody.iftfaatbsnewasle^byher.  Ther*. 
fore,  If  we  were  to  give  the  fee  to  ber  son  now,  and  he,  eAitrMll- 
ing  tbe  eaUte,  was  to  die  befato  bb  mother,  I  diodd  tblnic 
tb|t  tbe  chUdren  who  survived  ber  imd,  by  att  illegal  pnc^ 
tfon,  been  ifcprived  of  thdr  rights. 

A  formal  dUBcnIty  baa  been  aoppoaed  toariae  ontof  the  pn^ 
virion  whbh  dlrecto  the  tmateea  to  sMb  oen-  the  estate  tu  tba 
ddest  daoghter,  on  her  bdng  marrfod  or  reaching  25,  in  life- 
rent, and  to  iKr  snrvlving  bane  in  fee,.— tlw  difwmlty  ^  I 
ondetataod  it)  bdi«.  that  both  tbe  liferent  and  the  fee  mast  i 
be  made  over  at  lAe  sssm  fmis,  and  perhua  even  in  the  eaaea 
deed.  It  would  be  an  odd  and  pdnfitl  result  If  ^  abac 
meaning  of  a  testator  were  to  be  defeated  beoaase  tlw  laitf 
could  not  auuply  a  deed  At  to  carry  hb  dear  mcanlnc  fatri 
e&ot.  Bnt,  iM.  I  see  no  neoeesityroT  the  tmateea  seltBnctt* 
fbe  and  the  liferent  at  once.  Tbry  ale  tdd,  by  tin  4shUiiM«M» 
to  make  the  estate  over  "  t^ncA  a  mmmi^  that  tiio  leapeoliaa 
dudhmtiuua  ma*  be  oarried  Into  effecWj^-UMl  wm  manlMKf 
ddng  thb  ta,  br  niaUng  W^lB^m^mmm 
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olwdy,  to  tho  eldest  cUufchUir,  and  by  the  trusteee  retaiiiinti; 
lh«  fee  in  tbsmselres  till  It  can  be  known  to  whom  It  belongx  : 
And,  2Ay,  If  the  whole  thtnfi;  most  be  done  at  once,  I  see  no 
dlffirnltj  in  fnmiog  a  conditional  and  prospective  conveyiuicu, 
br  wbkb  the  fe«  mnj  be  convered  detcri^ively  to  those  to 
vboia,  in  given  circumstances,  It  may  be  due.  The  clauRe 
fnoed  br  the  Lord  Ordinary  seemfl  to  be  well  qualified  for 
Ihii  piirpoM, — tbongh  It  may  possibly  admit  of  improTement. 
But  there  Ib  no  impoeaibility  M /Aejm>&bni. 

The  result  is,  that  the  period  for  the  coDveyance  of  the  fee 
bu  not  Mil  Ted,  snd  ouiDOt  arrive  dnrlng  the  life  of  the  eldm 
dtiH^ter.  r  come  to  tbte  resalt  solely  under  Uumndtt^  tkU 
Ar(— which  seem  to  me  to  be  so  clear,  that  tbuy  do  not  re- 
qdrt  to  be  explained,  and  do  not  admit  of  being  controlled 
hj  rderence  to  any  other  cases. 

Tim  Uiog  the  case,  it  would  be  premature  to  anticipate  the 
qaetti()D,  especially  under  this  summons,  as  to  the  party  who 
*DiS  M  ao^tled  to  claim  the  foe  vlun  the  nsftt  to  it  liiaUemtrgt. 
But  if  we  bo  required  to  deotde  this  now,  I  am  prepared  to 
don. 

LerdMumy. — After  reading  this  deed  again  and  again  with 
great  tniiety,  I  caonot  avoid  coming  to  the  aame  conclusion 
u  Lord  Cockbum,  viz.  tliat  the  chitdreD  of  the  dauglitci  are 
not  to  get  the  estate  till  ber  death.  That  intentloD  seema  to 
Detobeetprenedfn  terms  so  dear,  tbat  Ui  drawn  as  tills  deed 
RDerilly  is,  it  bangs  completely  tc^ther  on  that  point.  When 
I  bad  directions  so  plain  and  direct,  I  most 'give  effect  to  them. 
1  xnld  have  the  greatest  pontible  dlfRcnlty  in  givlnff  cfftict  to 
the  penaers'  plea.  I  agree  with  Lord  Cockbum,  anfl  aif&:r  from 
jw  Lordship. 

UrJ  Wood  — 1. 1  am  of  opinion,  that  while  a  lifereut — and  a 
Sfereatnily— is  given  to  the  eldest  daughter  of  tite  te<it9t  t, 
thmisnot  an  intestate  fee,  so  as  to  let  In  the  claim' of  llie  liuit- 
itiiv  to  the      as  in  a  case  of  intestacy. 

1. 1  am  of  opinion  (if  Uiat  point  requires  to  be  decided)  lhat 
tte  deed  it  to  be  read,  not  as  c&iling  the  whole  issue  of  either 
uf  the  daughters  jointly  to  the  fee,  but  as  hetrs  saccessivdy,  au- 
cordiait  to  lite  ordinaiy  roles  of  succession. 

S.  Tlieii  comes  the  third  point, — whether  the  fee  vested  in 
Uk  heirs  of  Uie  eldest  ^tgchter  having  the  liferent,  (and  so  ni 
to  the  second),  as  soon  as  they  should  exist ;  or  whetlier  no  lieir 
Kkei  a  vested  fee  unless  such  heir  survives  the  lift-renter  ?  My 
opinioD  upon  tliis  point  Is  rested  entirely  ou  the  special  nature 
of  the  esse. 

Tie  merits  nf  the  qnestioo  dqwnd  upon  the  intention  of  the 
tntstor  u  it  is  conveyed,  and  can  'be  legitimately  collected  ft-um 
the  words  of  the  deed,— tliat  is,  without  violating  any  settled  rule 
of  CDBslnictioo,  or  putting  a  meaning  on  the  words  contrary  to 
•hat  it  hai  been  fixed  by  dedsion  or  sathtxity  tfac^  must*  when 
wed  in  such  deeds,  receive. 

Tlie  trust-deed  was  executed  for  the  purpose,  itUer  alia,  of 
"isltiog  provision  for  tlw  succession  to  Uie  truster's  estate  of 
Uckasry  In  CiTonr  of  his  children  and  tbdr  lun^  and  for 
c)^uating  his  inteutloDS  Id  r^rd  to  it. 

Now,  In  10  far  as  respects  the  issue  of  the  eldest  and  second 
daughter,  there  is  no  Jireet  grant  to  them.  The  grant  of  life* 
i«i>t  to  the  eldest  daughter  certainly  does  not  involve  any 
srint  of  tlie  fee  of  the  estate  to  any  party.  It  could  uot  ex- 
•^ude  the  heir-at-law,  or  withdraw  the  vuae,  as  respects  the  fee, 
jroQi  betug  one  of  intestacy.  The  grant  which  I  hold  there  is 
intbrir  favour,  I  find  in  the  terms  of  the  institution  of  the 
xiMid  daughter  and  her  issue  to  the  eldest,  and  of  the  third  to 
the  eecood ; — and  this  apart  altogether  fhna  the  grant  to  tiie 
t«n  of  the  thtrd  daogliter. 

K  then,  (taking  the  case  of  the  issue  of  the  eldest),  the  grant 
to  ibean  ii  not  direct,  bat  to  be  drawn  from  the  proviniun  in 
fsvoor  of  the  second  and  her  issue,  it  is  raised  b^  the  neces- 
■■nty  implied  postponement  or  exclusion  of  the  right  and  in- 
terest of  the  second  daughter  aud  her  issue,  which  that  pruvi- 
rion  ooutaiot. 

Bnt  this  being  the  case,  it  appears  to  me  to  follow,  that  the 
queitioo,  bow  far,  and  in  what  event,  the  second  daugliter  and 
tier  itiuB  MS  to  be  postponed  or  excluded  by  the  iuue  of  the 
eldest,  must  be  determined  by  the  meaning  of  the  words  of  tlie 
proviaioQ  in  fiivoor  of  the  second  daughter  and  her  heirs,  as 
contained  la  the  fttb  purpose  of  the  trust. 

that  porpose,  there  is  firtt  the  direction  to  mske  over 
tM  estits  to  tiie  eldest  daughter,  in  the  one  or  otiier  of  the 
"«nti  «f  ber  marriage,  or  attaining  the  age  of  25  years,  that 
u  iwiMrtoBd),  to  make  over  to  ber  lo  liferent:  That  U  WM 
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thing ;  and  iheti  cornea  leparattly  llii'  provision  for  [lie  coflC  of  Ikt 
failure  by  deceane,  wluch,  as  1  rend  it,  may  liflve  etfect  either  in 
the  rose  of  her  failure  before  the  age  of  25,  or  before  beitig 
married,  or  in  the  cose  of  her  failure  by  decease  afier  one  or 
otiier  of  these  events, — and,  Uierelure,  after  havioK  taken  or 
had  right  to  t^ie  lifvreut.  But  while,  in  any  ot  these  casex,  hrr 
aimple  failure  may  let  in  the  second  daughter  and  her  issue,  it 
may  not — for  they  may  be  excluded  by  the  issue  of  the  eldest, 
in  respect  of  the  grant  of  fee  to  them,  necessarily  implied  in 
that  part  of  the  clause  which  givus  a  liferent  aud  fi'e  to  the 
second  daughter  and  her  issue.  And  the  question  is,  by  what 
issue  of  the  first  ore  the  latter  excluded  f 

The  testator  says,  that  if  my  eldest  daugliter /ot^f  by  dectum 
vithota  leitmng  Inwful  issue,  the  estate  is  to  go  to  die  second 
daughter  and  her  issue.  It  is  the  issue  here  pointed  out  t<i 
whom  alone  the  second  daughter  and  her  issue  are  postpone, 
and  by  whom  they  ore  to  be  excluded.  But  they  are  expressly 
distinguished  as  issue  ^  by  the  eldest  on  her  failure  by  deeeue. 
I  cannot  hold  that  these  words  mean  or  apply  to  any  other 
issue  than  issue  surviving  ttie  eldest  daughter  at  her  decease  ; 
anri,  therefore,  I  hold  that  it  is  they,  or  one  of  them  alone,  thm 
Hre  entitled  to  a  fee  of  the  estate,  to  the  exclusion  of  the  second 
diitit^liier  Had  her  issue. 

I  ruud  the  whole  provision  as  a  grant  in  liferent  to  the  eldest 
daughter,  and  to  her  lawful  issm  hwsnrTinng,in  fee,  and  fiiiling 
any  issue  ourriving  her,  Uien  to  the  second  daughter,aDd  so  u». 
I  cMinot  hulil  that  this  part  of  the  5th  purpose  can  be  affected 
hi  its  cuiistructiun  by  the  terms  of  the  subsequent  direction  as 
to  the  heirs  of  the  third  daughter.  It  is  obvious  that  the 
ti-staiur  might  desire,  except  in  a  certain  event. — vis.  the  heirs 
of  the  liferenter  surviving  her, — that  the  fee  should  not  vest  in 
tbu  case  of  the  issue  of  toe  eldest  and  second  daughter  wisliiug 
lu  preserve  the  estate,  except  in  that  esse,  for  tlie  lUbrent  of 
the  second  aiid  third  dangbters,  parties  for  whom  it  wasuatorHl 
lie  should  have  a  predilection ;  but  that,  w^eii  that  was  pm- 
vided  for,  and  he  came  to  the  case  supposed,  of  the  liferent 
beini;  taken  by  the  third  daughter,  be  should  no  lunger  suspend 
the  vesting,  but  should  so  direct,  that  the  fee  should  tlien  vest 
ill  the  heir  or  heirs  of  the  third  daughter  as  soon  as  they  oame 
to  i-xiflt,  for  then  the  only  other  persons  who  are  to  be  cslletl 
to  ail  interest  in  the  estate,  are  remote  relations  of  the  testa- 
tor's nephew,  and  their  heirs. 

Keeping  that  consideration  in  view,  I  think  that  the  dif- 
ference in  the  lan}:uage  used  in  the  lost  and  in  the  yirior  psrL 
of  the  fitb  direction,  affords  strong  evidence  that  not  tlie  sauiu 
thing  was  intended  In  both,  hot  ■  different  one  ;-^br  if  the  same 
thing  was  intended,  why  should  the  words  not  have  been  used 
which  are  said  to  be  apt  for  the  purpose,  and  whidi  are  useil 
in  the  dose  of  the  direction,  instead  of  the  peculiar  and  very 
different  form  In  which  the  earlier  part  of  the  direction  is 
framed  ? 

But  tbra  it  has  been  argued  by  the  pursuers,  tliat  any  con- 
struuUon  of  the  tith  purpose  of  the  deed,  1^  which  the  fee  would 
be  reserved  for  issue  twviving  the  iiferentor,  is  exduded  by  thu 
terms  of  the  direction  to  the  trustees  io  regard  to  making 
over  the  estate.  It  may  be  that,  in  the  general  case,  wher»- 
there  is  a  directioo  to  make  over  an  estate  to  A  and  the 
heirs  of  bis  body,  viiom  failing  to  B  and  the  heirs  of  his  body — 
or  to  A,  whom  (ailing  without  lawful  issue,  to  B  and  bis  hehrs— 
you  are  to  look  to  the  time  whm  the  distributivo  powers  of 
the  trustees  are  to  be  executed,  as  the  date  of  vesting — oh. 
for  instance,  the  marriage  of  A,  or  his  attaining  S5  years  of 
age — and  that  if  he  has  uot  thm  failed  without  lawful  ium, 
tlie  estate  will  vest  in  A  absolutely,  and  is  to  be  made  over  t» 
him  accordingly,  without  any  farther  destioatioo  or  provision  in 
favour  of  B  and  bis  heirs,  which  caii  no  louger  have  any  effect. 

But  1  am  unable  to  see  that  tliis  affords  au  absolute  and  in- 
exorable rule  for  construction  in  all  cases.  The  principle  may 
be  a  just  one,  and  of  general  aliUty,  because  the  meaning  it 
gives  may  in  the  general  case  be  fUrly  presumed  to  have  been 
that  of  the  testator ;  and  it  is  tlicrefore  un  element,  and  an  im- 
portant element,  io  construction.  So  far  it  is  a  safe  guide.  But 
when  any  general  presumption  of  such  a  meauing  is  exduded 
by  a  clear  disdoaure  of  an  opposito  one,  tlie  adhering  to  tlio 
principle  would  manifestly  be  an  abuse,  uot  a  legitimate  use  uf 
It;  fin-  it  would  then  be  restated  to^  not  to  throw  light  <m  ilie 
testator's  purpose,  hot  to  shut  out  the  light  sqftplied  by  tlw 
terms  of  tlie  deed.  In  tbst  case,  it  is  to  be  reje^teai'tiot  adopts  ^ 
ed ;  and  consequently  I  cannot  come  to  the  coednsion,  that  t'' 
am  by  it  necessitated  to  hold,  that  the  only  admissible  meaning 
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of  the  dted  here  ia,  that  if  the  elilest  daui^hter  has  not  Failed  be- 
/ore  the  age  of  twenty-five,  or  being  married,  without  Lawful 
isBue,  Dot  only  has  the  period  for  terminating  the  trust  arrived, 
but  the  fee  Tests  in  her  childrea  as  they  come  Co  exUt,  and  the 
estate  must  be  made  over  to  the  daughter  to  liferent,  and  to  her 
children  io  fee,  unqualifiedly,  (for  that  is  the  argument),  with- 
out any  regard  to  the  farther  provisioaa  io  th«  deed  for  the  suc- 
cessiun  to  it,  which  have  ceased  to  have  any  operative  effi;ct. 

I  do  not  say  that  there  are  in  the  deed  any  proper  subslitu- 
tions.  I  think  that  the  provisions  amunnt  only  to  conditional 
institutions,  and  that  if  a  party  exists  to  whom  the  fee  is  given, 
and  he  takes  in  virtue  of  the  grant,  that  puts  an  end  to  any 
ulterior  provision  in  favour  of  other  parties,  and  an  unqualified 
disposition  in  his  favour  would  be  the  proper  deed  to  Ut  exe- 
cuted by  the  trostees. 

But  suppose  the  case  of  the  eldest  daughter  having  attained 
the  age  of  25,  or  having  been  married,  so  that  she  has  not  failed 
prior  to  either  of  these  events,  but  that  she  has  no  issue,  and 
may  never  have  any,  and  that  the  trustees  are  then  desired  to 
make  over  the  estate — and  which,  as  regards  her,  can  only 
be  a  conveyance  in  liferent — ^in  that  case,  I  cannot  persuade 
myself,  that  even  in  the  pi]mier*B  view,  of  tlie  fee  vetting  in  her 
issue  as  they  come  to  enst,  the  tntstees  (appointed  as  they  are 
for  the  purpose  of  giving  effect  to  the  will  of  the  testator)  could, 
— in  respect  of  the  terms  of  the  direction  for  making  over  the 
estate,  in  which  there  is  no  express  instruction  to  convey  to  the 
heirs  of  the  daugliter,  but  only  to  make  it  over  to  her  in  life- 
rent,  as  the  deed  must  now  be  read, — be  called  upon,  or,  in 
the  discharge  of  thrir  duty,  would  be  entitled,  m  to  denude 
by  a  simple  coDveyauce  to  her  in  liferent,  and  the  heirs  of  her 
body  in  tee,  as  would  have  the  effect  of  rendering  the  further 
provisions  for  the  succession  altogether  inoperative,  in  the  event 
of  her  never  having  lawful  issue  to  take  the  fee,  and  would  in 
that  event  give  the  estate  to  the  father's  heirs,  so  that  in  that 
way  the  seorndtUiaghter,  or  the  second  and  third  daughters  as 
bein*porUonen,  might  come  to  take  a  fee  iiutead  of  a  liferent — 
m  result  which  would  bo  plainly  against  the  manifest  Intention 
of  the  testator.  It  would,  in  net,  be  to  frustrate  his  intention 
in  a  point  where  it  is  absolutely  clear,  and  most  positively  ex- 
pressed— viz.  that  the  daughters  were  to  have  a  liferent  only, 
and  their  issue  the  fee.  I  tbereforo  oooeeive  that  it  would  be 
the  da^  of  the  tnutees  (even  atsumuig  that  tlwy  were  held 
to  be  bound  to  denude  of  and  convey  the  estate  at  once  and  by 
ft  single  instrument,  for  I  am  now  dealing  with  the  case  upon 
that  footing)  to  provide,  in  the  deed  making  over  the  estate, 
for  the  case  of  the  eldest  daughter  leaving  no  issue,  and  so  to 
convey,  that  in  tlie  event  of  her  leaving  none,  the  estate  would 
be  preserved  for  and  go  to  the  second  daughter  and  her  issue, 
thecoodiUonalinstimtesin  liferent  and  fee. 

But  if,  in  tills  supposed  case^  the  principle  of  construction 
contend^  for  could  not,  notwithstanding  the  direction  to  make 
over  the  estate,  be  applied  to  the  deed,  I  am  at  a  loss  to  discover 
upon  what  grooad  it  caii,  in  the  actual  case,  be  found  to  create 
an  absolute  bar  to  the  5th  purpose  receiving  a  meaning  which 
would  suspend  the  vesting  till  the  death  of  the  liferenter,  if 
that  meaning  can  otherwise  be  soundly  and  clearly  drawn  firom 
the  words  used,  or  present  any  impediment  to  eflfect  being 
l^ven  to  it  by  the  tmateea.  If  the  principle  cannot  be  pushed 
to  the  extent  of  dluppoiotlng  the  intention  of  the  testator  in 
the  one  case,  neither,  it  would  appear,  can  it  be  so  in  the  other* 
The  trust-deed,  as  already  observed,  is  peculiarly  framed,  both 
in  the  manner  in  wliich  a  fee  in  the  Issue  of  the  eldest  aod  second 
daughters  is  raised,  and  id  terma  of  the  direction  to  make  over 
the  estate,  wtiich,  in  so  fiu-  ezi^ees  at  all,  is  to  the  daughters 
im  liferent  at  one  or  other  of  two  dates  when  tbey  might  have 
no  issue,  and  whose  right — ^I  mean  the  rightof  the  daughters — 
bo  clearly  intended  to  limit  to  a  liferent,  while  at  the  same 
time  tliat  liferent  was  meant  to  be  preserved  to  them  succes- 
sively in  default  of  issue  of  them  respectively.  And  it  does 
not  occur  to  me,  that  by  the  mere  foice  of  the  tHrau  of  the 
direction  to  denude,  (taking  it  that  the  trtuteea  ore  to  denude 
by  a  MttpU  instrument),  or  by  force  of  ilny  rule  of  construction 
plicable  in  this  particular  case  to  any  part  of 
if  the  deed,  all  that  is  to  be  looked  to  in  deter- 
»  of  parties  to  the  estate,  is  the  failure  or  not 
[aughter  without  lawful  issue  prior  to  being 
ing  the  age  of  25,  and  that  the  only  admis- 
^  if  bhe  hU  not  M  fiiiled— that  failed 
ti — then  tiie  provislotis  of  the  tmrt  are  at 
doaed  by  a  deed  makihe  orer  the  eitates— 


and  tliere  can  be  no  suspension  of  tfie  vesting  of  the  tKTii 
reference  to  any  of  the  ulterior  provisions,  and  in  OTdettir! 
effect  to  them.  On  the  contrary,  I  am  of  opinion,  tbit  lie 
giving  all  due  weight  to  ererythiug  contained  iij  life  tn/lrla. 
whether  io  the  direction  to  make  over  the  estaite  or  otbetn 
it  Ii  left  open  to  inquire,  upon  the  whole  tertns  of  iun 
tuent,  w  ho  are  the  Issne  of  the  eldest  daugfafeT  to  vhai  i  '£ 
is  intendi'd  to  be  given,  and  by  whose  taking  of  vrhieli  fe ii 
farther  destinations  or  conditional  Institutions  wiQ  flyrf-Hc. 
that,  if  the  terms  of  tlie  deed  shew  with  aufflcierti  dwtH 
(MS  I  think  they  do)  that  it  was  only  issue  wurviwf  Hie  ^ 
daughter  to  whom  any  fee  was  intended  to  b6  gives  to  thfc 
appointment  of  the  provision  of  liferent  and  fee  in  kmt 
the  second  daughter  and  her  issue,  ttieo  the  truatmiiiBL 
ill  tlie  execution  of  that  part  of  their  duty,  pieUinled  fn 
making,  but  are  entitled  and  bound  to  make,  the  destiuiic^ 
such  a  form  as  will  provide  for  the  intentiou  of  tlie  teiliin, 
Bu  ascertained,  receiving  effect ; — and  f  du  not  antidput 
any  insurmountable  difficulty  will  be  foimd  io  doiug  sa 

But  farther,  with  reference  to  the  trustees  requiring  U  It 
nude  by  one  deed,  and  to  put  an  end  to  the  tnaehlnetf  of:b 
trust  whenever  a  party  intended  to  have  a  l^stmit  oom  u  k 
entitled  to  it,  and  insists  for  a  conveyance  in  her  favodi. 

I  have  already  adverted  to  the  peculiar  way  in  vliich  i 
liferent  is  first  given,  and  the  grant  of  fee  is  afterwardi  nisi 
and  while  I  am  not  aware  of  any  legal  necessity,  netthefA' 
find  any  clear  ground  in  the  terms  of  the  trust-deed  fcr  W 
ing  it  to  be  imperative  that  the  trustees  aboald  make  tw  M 
and  the  same  time  both  liferent  and  fee,  or  which  caa  pirai 
them  continuing  to  retain  the  fee  in  their  persons  as  tnus 
and  afterwards  making  it  oveir  to  the  party  in  whoib  it  H 
vest,  according  to  the  oonstruction  I  have  adopted,  alito 
there  may  be  no  express  instruction  that  it  is  thea  to  be  da^ 

The  Court  proticnmoftd  the  foUowiiig  uil«riooal«>- 

"  Bepvl  tiie  plea  Id  law  of  the  punueis,  and  find  thsi  H 
are  not  entitled  to  decree  In  terms  of  the  cxdudnrioiiW  * 
libel,  and  deeeni." 

LordOnMary,  Bntherfhrd.— /let.  Sol.  Oen.  (NflWV<a)t6N>" 
BeU;  John  Forrester,  W.S.  AffMt.~For  Mrt.  Fio»4Cm^ 
other*,  James  Campbell ;  John  Court,  S.S.O.  Apad.—f9^ 
Etlm  CharbMe  CampbeU  and  otheri,  Mofr,  Qordon ;  Ghie.  tt^ 
sou,  SJS.G.  Ajfent.~H.  C^enfc— (F.H.) 


ilh  December  1852. 

FiBBT  DlTUIOrt. 

Mrs.  Martha  Rob  or  Hall,  Petitioner, 

Jtididal  Factoi- — Special  Powers — 77i€  Court  will  not 
a  Judicial  factor  with  tpecial  powers.     TAe  proper  eom* 
apply  for  the  appoinlment  of  a  judicial  factor  in  comm,/** 
who  way  hinuelf,  if  necestary,  apply  for  ipecial  poKin- 

Petition  for  the  appoiDtment  of  a  judici^  factor.  i* 
tuning  a  further  prayer,  that  special  powers  to  tiute ' 
titles  to  heritagej  imd  to  sell  the  same,  adiiould  Ik  «* 
ferred  on  the  fiwtor  io  be  appointed. 

The  prayer  fbr  special  povers  wab  ottjectecl  to  oil'' 
Bench. 

Lord Fmiderd.— The  point  is  this:— This  is  a  petltitn^^ 
appointment  of,  and  we  are  now  appointing,  a  judiditl 
When  bti  is  appointed,  it  will  t>o  for  him  to  conrftler 
be  requires  special  powurs,  and,  if  so,  to  apply  for  thSA  ** 
we  cannot  appoint  a.  &ctor  with  special  powen. 

StuaH  quoted  Forbes,  14th  Feb.  1852. 

Lord  Ivory. — That  was  a  Very  spedSl  c*^.  Thff* 
two  trusteen  very  much  at  variante  as  to  hoW  tbf 
ment  of  the  estate  was  to  be  oouducted.   The  irhob  d*" 
was  before  the  Court,  and  it  was  treated  as  a  8i>euit<^ 


Judimalfaeiwr 


Act.  Stuart 


IN  THE  COUBT 


4tt  December  18S2. 
Fuui  Divuioa. 
XkiikVD  M'DovALDj  PetHimer,  v.  Jabb  Urqvbart, 

Title  ta  liuiBt'-CiHBpctener— Proee«i — A  parly,  on  th*  ttale- 
malOidl  iu  WM  tenmttofa  farm,  and  praprieU'r  und  vxctumm 
fumur  tff  tk4  gtocAiHfft  prtaented  an  appUealioM  for  intvriiirt 
ftuul  ike  tale  of  tffectt  poiitded  an  Ike  farm  for  a  debt  of 
tin  lauUard,  Ik  kit  rtoited  condescendence,  the  tenant  tet 
fwA,  that  Ac  iad  mt^rei  into  a  aubnidiary  ayrteoKnt  aith 
naAtr  ptrwan.  to  whom  Ae  had  given  an  intirtat  in  ike 
Mduf  to  tka  axltat  of  one-kalf.  ft  being  objected  in 
^aim,tkal^  mdvoaaler,  om  khvum  fftnDt*^,  dtdnotponaen 
lit  tharteler  i»  ibhielt  U»  appHeatiom  wat  preteitted—HfM 
liet  tit  ttattatentn  ift  the  revised  ctndeeeendetiet  were  tiot  >■(&• 
nraei  of,  nor  incontittent  wiih,  thoee  im  the  original  peti- 
tka,— and  the  plea  repelled  at  preliminary. 

This  was  a  petition  to  ihe  Sberiff  of  Ilos»«Iiire,  cet- 
ttngftrtit  thai  the  ^tioMT,  at  Martinauu  1847,  be- 
nme  tiie  teoaut  of  Mr.  Davidson  of  Tnlloch  in  the 
MaioB  fann ;  that^  at  his  entry,  he  had  poxchased  from 
Mr.  Davidson,  and  pud  for,  the  whole  crop,  stooklng, 
fumiiig  implemmta,  and  thrashiDg-mill ;  that  he  had 
ance  been  in  the  possesEnon  of  the  nirm,  and  its  stocking 
lod  iiQpIehienl8j  as  his  sole  property;  that  the  respondent 
had  poinded  certain  of  these  effects  on  the  farm,  for  a  debt 
im  by  Mr.  Davidson,  and  had  obtained  a  warrant  to  sell ; 
ai  the  petatiott  conduded  for  mterdict  against  the  sale. 

The  respondoit  denied  that  the  efieets  were  the  pro- 
perty of  the  petitioner,  that  he  was  tenant  of  the  Mains 
ium»  «r  pK^vistor  of  the  crop  and  stocking ;  and  he 
arernd,  wat  the  ^ects  poinded  were  the  propertj  of  Mr. 
DiTidion,who  was  in  the  natural  posseamon  of  the  farm. 

la  his  revised  oondeacendence,  the  petitionor  stated, 
that— 

"  A  firiv&te  agreement  was  entered  tnto  between  the  peti- 
linoer  rad  Mr.  Binninff,  the  factor  for  the  trustees  on  the  estntcK 
nfUr.  Davidson,  by  Which  Ur.  binning  bad  a  certain  interuRt 
in  the  peUdoner's  fsnn.  Mr.  Binning  snpplied  a  portion  of  the 
f»odt  with  which  the  bills  (with  which  the  petitioner  paid  Mr. 
IHTidson  for  the  crop,  stockine,  &c.)  were  retired.  He  gave 
the  petitioDer,  on  27th  May  IS48,  when  the  renewal  bill  of 
was  retired,  £810  sterling,  by  an  order  on  liis  own  ac- 
waiit  with  the  Caledonian  Bank,  and  yonr  Lordship  will  And 
ihin  mm  Doted  In  the  bank  memorandnm  of  that  date,  givrn 
to  the  petitioner,  phewlng  Iiow  the  bill  was  settled.  Mr.  Bin- 
iiinrt  interest  in  the  concern  was  entirely  for  hia  own  Indlvi- 
behnof.  and  the  arrangcuieiit  was  not  even  known  to  Mr. 
l^vidnn  till  verr  hUely.  Mr.  Blnninft's  agreement  with  the 
pctitioovr  to  the*  ateve  effect,  dated  20tli  November  1847,  is 
imxioced." 

The  Tospoadent  pleaded  in  Uminej  that  the  petition 
l«ing  founded  on  the  averment,  that  the  pmnded  efievts 
vcte  the^etitioim^B  "own  sole  andexdnsive  property," 
^  it  being  now  averred,  and  offered  to  be  jnoved  by  the 
petitioner,  that  Mr.  Binning  had  right  to  half  of  the 
popertjr,  the  action  was  incompetent,  as  bdng  inoonsis- 
Int  mth  lus  subsequent  statements. 

TV Sheriff-«ab8titute  (10th Juno  1651) repelled'Hhe 
preliminary  pleas  of  the  respondent  founded  upon  the  in- 
terest of  Mr.  John  Binning  in  the  transaction  between 
Mr,  Davidson  of  Tnlloch  and  the  petitioner,"  and  siis- 
taited  the  action  as  competent. 

On^pedjtbe  following  tnterlocutorwas  pronounced : — 

"Tbs  Sheriff  fciiviii^  considcmi  ttic  reftjiondriit's  npiii-a1 
ftgsfcwUh|ifatcrioo«fa>f  of  lOtli  June  1851.  and  n;i-]cw<^d  tliu 
PPWtW.'tfct  0>>MUr-wib8tttntc.  H><  HdviiH.ll  by  tliu  Sbui  ilf,  r.rnU 
^l>"  MM  lalilllarotor:  KiudK  lh:it  tliu  p<-lillooi;r  n  original 
^PpHnrt^  praesetls  exiitowly  uiKin  the  fwtiuj;,  that  tliL-  iwti- 


OF  SElrSlON,  &c.  l;n 


tlonct  ts  tenant  of  the  Mains  farm  of  Tnlloch  under  a  missive 
of  lease  and  agreement  pioduced,  whereby  he  purchased  and 
acqnired  from  Mr.  Davidson  the  whole  crop,  stock  and  Imple- 
ments, on  the  Raid  farm,  which  he  paid  for  at  a  valuation,  and 
that  he  has  ever  siace  been  in  possesion  of  the  form, '  and 
made  use  of  the  farm,  stocking  and  implements  thereon,  as  his 
uwD  sole  and  exclusive  property Finds  that,  upon  thto  nar- 
rative, the  petitioner  prays  in  bis  application,  to  have  the  re- 
spondent, as  a  poindiDg  creditor  of  Mr.  Davidson,  Intenllcted 
from  selling  any  part  of  the  said  effects  '  belonging  to  the  peti- 
tioner,' and  founds  his  only  plea  in  law  on  the  allegation  that 
the  etfL'Ctfl  are  his  property  :  Finds  that  in  his  condeecundenco 
and  revised  condi-scc'Ddence  the  petitioner  sets  fbt'th.  that 
by  an  agreement  between  him  and  Mr.  Blnnin|^,  (fiictor 
on  the  eKtate  of  Tulloch),  Mr.  Binning  hiis  an  interiirt  in  thu 
farm,  and  supvlied  a  portion  of  the  l^mds  wTth  which  the  bills 
for  the  alleged  price  of  the  effects  had  been  retired,  and  in 
particular,  a  sun  of  £filO  sterling,  and  thia  agreement  th« 
petittoner  refers  to  in  his  condescendence  as  therewith  pro- 
duced, 90  that  the  same  falls  to  be  read  as  part  of  his  avi-rmrnt, 
and,  when  so  read,  shews  liis  ntatementto  be,  that  Mr.  Binning 
bad  ab  initio^  and  still  has,  an  interest  in  the  transaction  and 
arrangement  between  the  peUUoner  anil  Mr.  Davidson,  to  the 
extent  of  one-half :  Finds  that  the  statements  in  the  record 
are  thus  subveriiivu  of,  and  inconsistent  with,  the  original  peti- 
tion, and  that  the  petitioner,  on  his  own  shewing,  dues  not 
possess  the  only  character  (viz.  that  of  sole  and  exclivive 

?ruprietor)  in  which  he  therein  leuka  to  interdict  the  sale: 
'herefore  sustains  the  plea  fuundvd  on  the  objection  thus 
arising  to  the  action,  recals  the  interim  interdict,  dismises  thu 
original  petition,  finds  the  petitioner  liable  in  expenses,  and 
remits  the  account  thereof  for  taxation  in  the  usual  fotmi 
reserving  all  remeid  competent  to  tlie  petlUoner  in  any  new 
action,  and  all  answers  thereto  as  accords." 

The  petiticmer  having  advocated,  the  Lord  Ordinaiy 
recalled  the  Sheriff's  itaterlocntor,  and  remitted  to  him 
"with  instructions  to  sustain  the  action,  and  proceed 
therewith  as  shall  seem  just." 

The  respondent  reclaimed. 

Lord  President. — I  do  not  know  what  may  be  the  result  of 
Inquiry,  but  I  think  It  was  going  very  far  to  dismiss  the  peti- 
tion. M'Donald  was  In  possesHion  of  tlie  lands,  and  be  pre- 
sento  this  application  in  that  character.  Then  ha  admits  after- 
wards, that  he  gave  a  certain  Interest  to  Binning.  What  Uie 
effect  of  that  document  may  be,  and  what  may  be  bis  rights 
under  It,  does  not  exactly  appear.  All  that  we  nave  admitted 
is,  that  Binning  bad  an  interest  to  the  extent  of  oae-half  of  tbe 
profits ;  but  that  ho  bad  an  actual  interest  in  tlie  stock,  does 
not  exactly  appear.  Unless  there  was  something  iu  the  conde- 
scendence which,  on  the  fiue  of  it,  destroyed  the  original  state- 
ment of  the  pctl^ouer.  I  think  we  cannot  dismiss  the  petition 
at  this  stage,  but  must  wait  for  an  investigation  into  the  merits. 

Lord  Cuninghame. — I  coucur  entirely  with  the  Lord  Ordlbary 
In  thinking,  that  there  was  no  necossUy  or  occasion  for  dls- 
initciiiig  the  actiuu  in  the  present  stage,  iis  thu  Sheriff  liitt«rly 
directed.  Ab  laid,  It  was  sufficient  to  try  the  right  of  the  re- 
claimer to  attach  and  poind  the  stock,  whether  the  pnnwer 
has  the  sole,  or  only  a  joint  interest  therein.  It  may  turn  out 
on  InrestiRatioo,  that  Binning  had  no  actual  or  vested  right 
in  the  stock,  bot  only  a  right  of  accounting  ai^'aiust  M-Donald ; 
and  even  if  It  afterwards  be  found  that  Biiuiiug  had  any  other 
Interest,  as  the  petitioner  held  the  custody  und  potisctUiion  of 
their  effects,  he  was  entitled  and  bound  to  pieiierve  them.  At 
all  events,  this  cannot  be  denied,  UU  thu  state  of  the  &cts  is 
better  ascertained. 

Lfird  Ivory. — 1  am  clcariy  of  the  same  ojunlon.  The  only 
question  at  present  is  that  of  competency.  I  vannot  read  the 
statements  of  the  petitioner  so  as  to  make  them  self-deetrut'~ 
live.  He  says  he  l:h;uame  tt-nant  of  certain  Bubjecttt,  and  ]iur- 
chased  thu  stock  ;  and  that  he  onteied  into  a  sub  contract 
with  Binning,  without  the  knowledge  of  the*  landlorc},  by 
which  Binning  had  a  certain  loterest.  but  it  U  notsuid  that 
he  ever  entered  into  any  contract  with  the  landlord  In  regard 
to  Binning's right.  Thcfunual  lillo  is  in  the  JietUTOner;  there 
uiay  be  an  tnturubt  in  Binning,  but  tlie  I'rujtcrtj;  ls_iu  the  piai- 
liom-r.  It  may  l»e  found,  when  the  caae  goes  ttt'^j^'f,  tti^t 
Binning  has  an  interest  which  will  dectruv'  the  piiliUotici'*t 
ntle,  but  We  cannot  ftveumi!  tliat  view  iiuw.  'The  prukun't 
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^iiprtlou  1ii.-~MMinilng  this  to  be  a  good  lease,  hai  the  tenant 
lieen  bo  dineted,  that  ha  faai  do  title  to  lotiit  in  this  appli- 
cation t 
Lord  FuUtrton  absent. 

Tmrd  Ordinary,  Cowan.— ^e<.  DonaldwD ;  Baofr  &  Adam, 
8.S.C.  As^Mii. — AU.  lloncreifT.  Mocpheiiton  :  Oordon,  Stuart  & 
Cbttyoe,  W.B.  JjWkH.— W.  t'fcri.— (W.G.T.) 


Itk  December -ym^. 
FiBUT  DivnioM. 

William  Cbockart,  Claimant,  v.  The  Dundee  and 
Arbboatr  Railway  Compabv,  Claimants. 

Jurisdietion— Procfsv— Muliiplepoinding—Wikcnlniriod  Tr«n«. 
ferenee — Advocaiioo  oh  Contingeniiatn — A  eretUtor  (A'i  ub- 
tai»ed  a  Shtriff.  Court  deem  agaiiut  kU  debtor  for  £GO  and 
txpenae*.  On  the  dependence,  he  Had  arretted  in  the  handi  of 
B,  a  debtor  of  hi*  debtor.  The  debt  due  by  B  vat  daimed 
bjf  en  auignee,  and  B  declined  to  pay  either  to  the  arretter 
or  to  the  atiiffnee.  A  raiaed  a  Multiplepoinding  in  B't  name 
the  Sheriff  Cota-t,  im  which  he  and  the  auignee  appeared 
u  mmpetimg  ekamemti, — a  record  being  wutde  mp,  but  mat 
elaeed.  The  common  debtor  and  the  astignee  rficrf.  leaving 
repretentatiw  residing  abroad.  TTie  proeete  fell  aileep. 
/i  (Ae*e  eircumetaneei.  A  brought  an  action  of  wahening 
and  traniferenee  in  the  Court  of  Seteion,  and  presented  a 
note  of  advocation  of  the  Inferior  Court  process  oh  coiitin)fen- 
riam.  The  case  having  been  reported  on  the  point,  whether 
this  was  a  correct  form  of  procedure  in  the  cireumstanees,  the 
Court  remitted  with  instructions  to  diimins  the  advoeatiout 
end  to  decern  in  the  wahening  and  transference. 

This  was  a  question  of  form  reported  by  the  Lord 
Ordinary.  The  circtinistancea  are  fully  stated  in  the 
following  mintttefi: — 

PuNET.  for  the  parmer  Mr.  Orockart,  submitted  the  fol- 
lowtOK  Btatement : — 

"  On  28th  November  1887.  the  pursuer  obtained  decree  be- 
§an  the  Sheriff  of  Forforebiie  againrt  James  Milne,  the  oom- 
mon  debtor,  for  £60 : 9 : 10,  and  the  ex  peniiee  of  procen.  On 
the  dependence  of  this  action,  the  pnroiter  had  used  arrest- 
mentfl  sgainat  Milne  in  the  hands  of  Dundee  and  Arbroath 
hallway  Company.  An  amlgnation  was  said  to  have  bt-rn 
granted  by  Milne,  in  favour  of  David  Stewart  and  others,  of  tiie 
debt  doe  by  the  lailway  (company,  on  which  a  demand  had 
Iwen  made  on  them  for  payment.  The  company  having  le- 
fued  to  mnkt  payment  to  either  party,  the  pursuer  brought  a 
process  of  multiplppnindiug,  in  the  name  of  the  rdlway  com. 
pany,  against  himself  and  the  thid  David  Stewart  and  otburs, 
pretended  creditors  of  Milne.  In  this  action,  the  piirsiiei  and 
Htewart  and  others  lodged  competing  claluu,  on  which  a  re- 
cord was  inade  up.  but  not  closed. 

**  At  this  stage  of  the  process,  the  common  debtor  and  some 
of  the  competing  cl^maols  died,  aud  nearly  the  whole  of  their 
representatives  were  reddeut  abroad,  aoroe  Iti  America,  and 
some  in  Ireland. 

Id  order  to  transfer  the  process  against  these  foreign  re- 
presentativea.  the  ponuer  instituted  the  present  action  of 
tran^rence  lieifore  your  Lordshliks.  He  then  brought  an  ad- 
Tocatlon  of  the  Inferior  Court  procens  eh  condngentiam.  And 
his  proposal  is,  to  have  decree  of  transference,  and  then  pro- 
ceed in  the  original  process  as  advocated  to  your  Lordships, 
who  will  then  have  full  Jurisdiction  over  all  the  parties,  both 
^ati  ve  and  foreign . 

"The  authorities  on  which  the  pursuer  relied  In  adopting 
ihese  prooeedings,  are  the  following 

"  It  is  stated  by  Mr.  Eisldne,  when  treating  of  Inferior  Court 
jorisdlution  in  actions  of  transference,  (4. 1.  81.)— 'Where  the 
representatives  of  the  party  deceased  do  not  reside  In  the 
territory  nf  that  judge,  the  Stg/rane  Court  alone  eon  tranter.' 
Thus  it  was  necessary  that  the  transfecenee  should  be  brought 
before  your  Lordsfai)u. 

In  bis  Commentaries  (vol.  il.  p.  68),  Mr.  Bell,  when  treating 
of  arrestments  and  forthcomings,  states—'  In  the  case  of  a 
debtor  atnroad,  whether  foreigner,  or  native  no  kmger  doml- 
rlled  In  Scotland,  but  whose  effects  are  In  KcoUaud,  arrestment 
|Bannot  be  luaiit-  on  the  dejiendcnce  withpnt  a  (irevions  arrest- 


ment  used  for  tbe  purpose  of  founding  a  Jurisdiction,  tmlcu»im 
the  turn  or  goods  are  already  the  ndtjeet  o/ a mvUipUpoindimg'  Br- 
frrence  is  also  made  to  the  cases  of  Mansfield  &  Co.  r.  Smith, 
Wright  &  Grav,  17tb  June  171*6,  M.  2694 ;  Black  &  Knox  f. 
Ellis  &  Sons,  7th  June  1805,  18  F  C.  p.  478  ;  aud  Miller  r 
Ure,  28d  Jnne  1888.  Shaw,  vol.  xvL  l:i04.  According  to  thtta 
NU^orities,  as  there  was  a  fund  in  media  in  the  multiplepoind- 
ing, this  created  Jnrlsdtctlon  afiainot  the  parties  claiming  on 
that  fund,  and  it  was  unnecessary  that  the  summons  of  trsnt- 
ferenee  should  he  preceded  by  an  arrestment  jvritdieiiomsjiu- 
dandiE  CMsa, 

"  In  bis  work  on  the  Practice  of  the  Courtof  Session,  (vol  ii.  j 

K644),  Mr.  Shaod  states — *  Tiansfi'tences  are  competent  tu 
ferlor  Judges  only  In  cases  whwrv  the  represeDtaUves  ndda 
within  their  jurisdictions,  and  the  principal  cause  is  in  depeo- 
dence  before  them — Bobs  v.  Provost  and  Bailies  of  Abetdeeb, 
26th  March  Wti,  M.  16147.  Where  the  representatives  rt- 
side  In  a  different  jurisdiction,  or  are  furth  of  the  kingdom,  tt<r 
transference  must  lie  raised  be/ore  the  Court  of  Session,  and  the  pri*- 
dpalcatm  advocated  OB  coiiTiiioi>TUX.*  He  refers*  as  his  autho- 
rity for  tbese  poritlons.  to  tbe  cases  of  Denholm  v.  Jobmtow. 
9th  January  1674.  M.  7486 ;  Boss  v.  Maxwells,  11th  Dec.  1751 
M.  11,094 ;  and  to  Brown's  Sup.  vol.  v.  pp.  278and  820.  Tud 
same  statement  on  this  subject  is  made  by  Mr.  Darling  Id  bii 
work  on  the  Practice  of  the  Court  of  Ses^on,  vol.  iL  p.  825  ;- 
by  Mr.  M-Olasban,  In  his  Practical  Notes  on  Forms  of  Procew. 
p  438,  §  1602  i— and  by  Mr.  Maclaurinln  hhiFongu  of  Proce*, 
vol.  ii.  p.  386. 

"  It  appeared  to  the  poTsuer  to  followfirom  these  authorities— 
\tt.  That  in  order  to  tranter  the  Inferior  Court  process,  it  «m 
indispensable  to  bring  a  transference  before  your  liordshiir. 
who  alone  had  jurisdiction  over  the  foreign  parties  ;  2rf/jr,  Thut 
to  lay  a  fonndatlou  for  this  transference,  it  was  unnecessaty  tu 
raise  arrestment  jwrindictionia  findandee  eamea,  tlia  ezisteove  uf 
the  fund  IN  medio  being  eqnivalent  to  such  arrestment,  aixl, 
indeed,  being  all  that  can  he  had.  where  the  qnesUon  is  not 
between  creilitor  and  debtor,  but  between  competing  claiii> 
ants ;  Sdig,  That  to  hav^  the  transference  effective,  to  enable 
the  pursuer  to  go  on  with  the  process  to  be  .transferred,  it  ws* 
necessary  to  bring  that  process  up  to  this  Court,  inatimnch  u  ' 
any  dfcree  of  transference  to  be  hm  obtained  wi.uti)  iteitbi  r 
cite  the  p»tles  to  the  Sheriff-Court  nor  give  the  Sheriff  jnrif 
dlcUon  to  proceed  against  foreigners ;  and  4(A/y,  'I'hat  In  ordtr 
to  meet  this  very  dtfficnlty,  practice  had  fixed  it  to  be  th« 
proper  course,  after  bringing  the  transference,  and  bf/bte  tak- 
ing decree  of  transference,  to  advocate  the  Iiifcrior  Court  ptu- 
cess  ob  contiageatiam,  and  proceed  thereafter  iu  this  Court 

"  Hoim,  for  the  defendeia,  tbe  Dundt-e  and  Arbroath  Bail' 
way  Company,  referred  to  Ui«  minute  fur  the  pursuer  as  cnit- 
taitiing  a  correct  stat«meut  of  the  fectit,  In  so  fiftr  as  regarih 
the  state  of  the  prtx-evs. 

"  He  further  explained,  that  when  t lie  present  acttonxw  r- 
inRtituted,  tbe  defenders  had  under  cunsideratiou  the  diffictil- 
ties  in  point  of  principle  which  seemed  to  l>e  invi>lv«d  in  thv 
form  of  piocedure  adopted  by  the  pursuer.  It  appeared  iw 
thi  ra.  however,  that  the  authorities  teferreil  to  in  the  mlDnin 
for  the  punmer,  stforded  fair  grounds  fiir  malntiUniog  that  tl^- 
course  of  practice  Ninutioned  by  the  Court  had  been  In  coi> 
furmity  with  that  followed  by  tlie  puisuer.  They  Uid  m  t. 
therefore,  deem  it  expedient  (looking  more  especially  to 
small  amount  of  the  sums  in  dispute)  to  involve  tiwusrlves  in 
the  discuseion  of  a  question  of  form  by  stating  any  ol^jectkMi 
In  point  of  Jnriadlction  or  otherwise,  but  rvMtlved  rather,  iu  «> 
farasthf-y  were  concerned,  to  waive  any  such  o1>jertions.  The; 
accordingly  lodged  atoinute  consenting  to  decri-r  of  wakenlRc 
HUd  trsusference  iu  U-rms  of  the  cunulumoits  of  the  summoDp, 
under  denial  of  certain  Htutements  in  tbe  condescendaooe, ia 
the  wakening  and  tntnitfvreuce,  affecting  tbe  pleadings  of  psr- 
ties  in  the  original  action  of  multiplepiunding. 

"  Notwithstanding  of  this  consent  on  tho  part  of  the  deitB- 
ders,  the  Lord  Ordlnury,  with  a  view,  it  wsa  understood,  w 
tbe  inleresta  of  other  al^i-nt  parties,  deemed  it  purs  juOide  tit 
have  the  question  ofjurisdiction  raised  aud  determined.  Ali*t 
the  defenders,  the  railway  company,  have  now  accordlofd* 
merely  to  state,  that  while,  in  so  far  as  they  are  cooc<nw4i 
they  h^ve  no  wish  to  interpiim  any  obstacle  either  to  dw 
wakening  and  transference,  or  to  ttw  relative  advocatiw* 

pi-oprio  mote,  as  to  /our  Lordships  may  Mxta  proper." 


IN  THE  COURT  OF  SESSION,  Ac. 


133 


At  adrising, 

lori PrtnAnt — I  doDotweanr  rtMon  forntopping  tti«  par- 
titf  friH&  pAng  on  In  the  course  projKMcd  It  in  pettled  by  the 
tathMitlee  refi-rrrd  to  bjrotie  of  the  partienfn  the  mlniite.  that 
■0  action  of  trBnufen-iice  mnut  be  liroufiht  in  the  Supreme  Court 
iboQgh  tbeori^nat  m-tUm  Is  io  the  Iiiferinr  Cfiiirt,  if  the  party 
lie  abroad.  Now,  an  tiie  proct-w  U  asleep,  I  rath«r  think  tlio 
■rakeQloft  Diight  to  l>e  in  this  Coutt. 

Suppose  we  have  a  wakeninjr  and  tranxference  ip  this  Court 
» the  mode  of  proced iirt- .  two  difficiiltle«  still  reroaiik  There 
i«,in  the  fitrt  place,  the  difBcQlty  aslo  want  of  J  iirisdiction  over 
tbedefeDiJersin  the  wakeoiiiR  and  trausfereDctj.   In  Keoch  v, 
M-UdtliD.and  in  Cameron  f,  Chapman,  it  was  hfld  reiyoon- 
rlnrirdf,  that  a  tranwference,  like  any  other  proceM  directed 
Mfrtpartit-B  abroad,  requires  to  be  preceded  by  arrewtment 
tofiHodjurisfiiction.   But  thew  were  cuRes  iu  which  the  par- 
(ietssrftut  whom  the  wakenioK  and  tmnRfereoce  waa  Deces- 
nry.vmdefendeni  io  dirt^t  petitory  actions ;  sod  ia  the  ori- 
pnti  acnoQs,  it  would  have  beeu  neceatary  to  proceed  br  ar- 
re^iMDl.  But  it  Is  settled  by  several  caftes,  that  where  a 
limccM  of  maltiplepoiuding  is  raiited,  it  is  not  necauury  to 
rnuodjqrisdiction  a(raini(t  competing  clpimnntu  Ijy  arrestment 
Vow  this  is  a  pror:e88  of  competition  ;  and  if  in  the  origioal 
action  ft  was  not  necessary  to  arrest,  neither  is  it  reqiiisito  to 
•loMfn  the  wakeniDtr  and  tratuftirence.   I  rather  tliiuk,  there- 
fire,  thst  the  want  of  aireatment  is  not  fiitaL 

But  sappoM  the  action  to  baTe  been  duly  wakened  aod 
traosferred,  bow  are  yon  to  get  at  the  action  depending  in 
the  Inf«tfor  Court  ?  There  if,  I  see,  considerable  difficulty 
Iberc.  An  adTocation  ab  eontingaUiam  has  been  HUjg^ested  as 
t«ay  of  getting  over  the  difficulty  .—oft  coniin^tiam  of  tSe 
faM^farence,  I  suppose.  But  that  is  truly  biiugiog  up  by 
tdncatfon  a  process  to  wliicb  there  are  no  parties ;  more, 
orer,  it  i«  a  slrepinfi:  process.  It  appeared  to  me  that,  in  thew 
drcmKtances,  the  difficulty  may  partly  be  got  over  thus  : — A 
paitrmay  ino^t  in  the  wakcoinif  lieiv.and  having  ulitainod  his 
jodgnieat,  may  carr>-  it  to  the  Inferior  Court.  He  may  thus 
Ukfl  h)i  dt«reu  (if  traoiiference  here,  and  then  bring  up  the 
procesa  or  thu  eroond,  that  there  is  no  lunger  Ju'risdivtion. 
if  that  mode  will  Dot  do.  then  perhaps  advocation  ofr  eonlin- 
jf^titm  it  the  proper  mode  of  procedure.  Instead  of  a  wi^en- 
iofC  and  transference,  conid  we  not  waken  in  the  meantime^ 
and  then  transfer,  and  let  the  advocation  drop  ? 

ImJ  FuSertan. — I  incline  to  concur  in  the  view  taken  by 
Tonr  Lcsdship. 

tMi  CmiiRffhame. — I  am  in  favour  of  a  more  simple  mode 
of  pnoedDre.  We  are  all  agreed  that  there  munt  lie  a  trans> 
When  that  is  done,  might  not  the  decree  of  transfer- 
'ooekprodnced  to  tiie  Sheriff  r  As  the  purtlM  are  agreed  not 
to  ntn  any  objecUon  in  pcdnt  of  form,  I  am  tot  adopting  any 
*«f  io  wfaidi  substantial  justice  will  be  dune  between  them. 

fjirJIwff. — Do  what  yon  will,  it  seems  imporaible  to  eztri* 
cate  the  dlffieultieaof  this  case  without  some  violence  to  prin> 
dpie.  I  am  very  sorry  that  there  is  no  proiwr  contradictor 
Mre,  for  it  is  not  advisable  to  lay  down  abstract  rules,  when 
the  parti ea  are  agreed  not  to  raise  any  objection. 

It  has  always  been  a  puaale,  how  a  difficulty  of  this  sort  is 
tA  be  overcome.  On  this  question,  the  case  of  Bom  in  1764  Is 
)uat  imfcnictfve.  There  are  three  reports  of  that  case,  one  In 
tlteDictlonaTr.ooe  in  tbeSupplementary  Volume  by  Kilkerran, 
ttd  a  tMrd  by  Lord  Honboddo  There  the  paity  had  got  let. 
ten  of  Mip|4ement  onderthe  rignet.  The  Sheriff  sustained 
ttsciiisetNn— [readK  acconitt  of  procedure  in  that  case.] 

Tbe  iBpoctance  of  that  case  is,  that  it  is  the  one  on  which 
Htkssnftefsrely  whoenggest  the  remedyof  ad  vocation  eAeDfi< 
l^tMlmt,  Bottheadvocation  there  was  not  an  advocation  oft 
MMVM^Mik  but  for  want  of  Jurisdiction :  which  proceedsoo  the 
<Jd  practice  of  tUaConrt,  of  advocating  a  case  from  an  Inferior 
twtlMKlUviagiiirlsdiction,  to  another  Court  which  had  bet- 
t*^lrildlMoii.  1  have  looked  into  the  maonscript  volumes 
tflMblMl,  tbe  moat  learned  aod  accurate  of  onr  formi^ists, 
to!  BoUdjtg ftboat  advocation  tA  mai»gaitiam,  t»  sp- 
|WM»4mIHIi  •mm.   In  principle,  an  advocation  efr  ceiili'ii. 

reOBipetent  norneoessary.   It  is  incompetent 
;  dMra  are  no  parties,  and  becaiue  the  process  la 
"  'lol^Mtion  remains  so  long  HM  the  piimary  poi^ 
^  ^^^^  ^.  .tmiisl  and  translerred.   On  the  other  hatid, 
■^■"■■iiMibiir  and  tranrfereooa  were  onee  obtaineil, 
>  CM*  with  parties  all  miliject  to  the 


inferior  juiiadiction,  would  not  be  necereary.  For  then,  all 
required  wonld  be  to  produce  the  decree  of  wakening  and 
transferenea,  and  to  move  in  the  oririnal  cause  as  Uiereby 
wakened  and  transferred.  Bat  the  difficulty  here  arises  from 
the  circumstance,  that  several  of  the  parties  ag^nst  whom  de- 
cree of  mkening  and  tranrference  may  have  gone  ont  In  tbte 
Court,  are,  in  the  present  case,  not  subject  to  the  Jurisdlotion. 
of  the  Court  below. 

In  this  situation,  the  least  objectionable  course,  on  the 
whole,  seems  to  be,  that  the  parties  should  bring  a  wakening 
and  transference  in  this  Court,  as  the  only  competent  tribunal, 
gwad  the  parties  who  are  out  of  the  Jurisdiction  of  the  laferidr 
•  ourt,  and  then,  as  in  the  case  of  Buss,  bring  ap  the  oi1glna4 
cause  by  advocation  for  want  of  jarisdicHon. 

Homit  to  ditrain  adoooation,  and  to  dmm  in 
the  vakmmff  and  irmufsnnee: 
Lord  Ordinarjf,  Batberftird.~.4et.  Fennnr;  JoUle,  Strong  ft 


7th  Deeemher  1852. 
FntST  Division. 

Mrs.  J ANET  RtTssELi,  OF  Henderson,  and  Mrs,  Jahr 
Rdssbll  or  Neil,  Punuen,  v.  Wiluah  Gallowat 
KussELL,  Defender. 

Parent  &  Chi Id-Provition- Star.  1695,  e.24-.Appareney..Entail 
Amendment  Act-Landa  were  held  under  am  entail  defective 
in  the  prohibition  againit  alienation.  J.  R.  held  them  at  heir 
of  entail  iti  poueuion  from  March  Iti34  till  October  1640, 
when  he  dUd.  Hi$  lUle,  and  that  of  his  immediate  predecee. 
ear,  had  never  been  properlg  feudaUzed.  He  l^  a  tmet-diM- 
position  dated  a  fete  moHthe  befort  hit  death,  me  of  the  pur- 
poMt  of  which  was  for  payment  of  a  provision  of£SW  to  each 
of  hie  daughter;  Kit  ton,  the  next  heir,  patted  over  J.  R  ,  aaif 
terved  himself  heir  to  a  remoter  aneettor.  77te  davyhtert  tued- 
the  ton  fur  their  provition  on  the  ground,  that  their' father  hav- 
ing pottetted  the  tandt  in  apptreney  for  more  than  three  j/earMt 
the  ton  could  not  pat*  him  aver  without  beiwg  liable  Jor  hit 
debt:  under  the  ttalute  169fi.  c.  24-.HeIil,  1.  That  the provi- 
■i»M  beii^  rational  in  the  circumttaneet,  formed  a  debt  againtt 
the  deceased.  2.  7%a/  the  entail  being  defective  in  one  prohi- 
bition, wat  altogether  ineffietuat  at  «  strtcf  entail  under  the 
45d  tection  of  the  Entail  Amendment  Act.  3  Thai  J.  R.'m 
poitettion  wat  therefore  to  be  taken  at  pottettion  in  apparency, 
under  a  fee-timple  title,  for  more  than  three  yean.  4.  Tkmt 
hit  ton  and  htir  could  not  ther^ore  pott  kim  over  without  in- 
earring  liability  for  the  provisions, 

ITiis  action  was  raised  to  recover  payment  of  a  provi- 
sion of  £iiO^}  settled  upoo  each  of  the  pursuers  by  thQ. 
trust-deed  of  their  &ther,  the  late  James  Russell,  last  of 
Oarhethill. 

Th&  deed  convejied  the  lands  of  Garbethill,  and  all 
other  property,  heritable  and  moveable,  to  trustees,  for 
various  purposes,  of  which  the  fira  was,  payment  of  the 
granter'rt  debts : — 

"Seeo-dly,  For  payment  to  my  daughter*,  Janet  BdskII  or 
IlenderBun,  wife  of  WUUam  Dnnlop  Rvodtrwrn,  minister  in 
Wigtown,  and  Jane  Bussdl  or  Neil,  wift  of  Alexander  Neil, 
merchant  in  Stenhouse-Hoir,  of  the  snm  of  £fioO  sterling  eaHi, 
*iid  that  at  the  first  term  of  Whitsundsy  or  Murtiomas  after 
my  death,  with  interest  thereafter  until  payment" 

It  was  also  [»t>7ided,  that  in  the  event  of  the  fmntoro 
executing  the  power  of  sale  committed  to  them,  and  of 
tbe  estate  produaog  more  than  XtiOOO^  one-Wf  of  the 
surplus  should  go  to  his  son  (the  defender),  and  the  other 
balf,ia  equal  portions, to  his  two  daughters  (the  pursuers.) 

The  lands  of  Garbethill  oonstituted  almost  the  whole 
of  the  testator's  estate.  An  entail  of  these  lands  bod 
been  executed  in  1 756  by  James  Russell  senior,  who 
was  at  that  time  the  owner.  Failing  issue  of  the  en- 
tailer, the  estate  was  destined  to  his  nephew,  John 
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Galloway.  Go  the  entailer's  death,  it  devolved  accord- 
ingly on  John  Galloway  aa  institate,  who  then  aasnmed 
the  name  of  Russell,  and  completed  his  title  under  the 
entail  by  charter  of  resignation  and  infeftment.  After 
his  death,  the  estate  descended  to  his  eldest  son,  Jamea 
Rosaell  the  truster,  who  completed  hb  title  by  precept 
of  dare  constat  and  infeftment. 

The  infeftment  of  John  Galloway  Russell  was  inept, 
being  blank  in  the  king's  reign ;  and  as  James  Russell 
the  truster  made  up  his  title  to  him  by  precept  of  dare,  it 
also  remained  feudally  incomplete. 

James  RusseU  (the  truster)  possessed  the  estate  from 
March  1884  till  October  1849,  when  he  died.  On  13th 
Apnl  of  the  latter  year,  he  executed  the  trust-disposi- 
tion sued  on. 

On  9th  November  1846,  the  truster  had  executed  a 
bond  of  provision  binding  himself  and  the  heirs  of  entail 
to  pay  to  his  four  daught<^rs,  in  certain  proportions,  the 
Hum  of  ^370,  or  such  other  sum  as  might  be  found  equal 
to  tbree  years'  free  rent  of  the  entailed  lands.  The 
bond  bore  to  proceed  under  Lord  Aberdeen's  Act. 

The  pursuers  stated  on  the  record,  that  in  the  event 
of  their  recovering  the  provision  sued  for,  they  aban- 
doned all  claim  under  the  bond. 

The  entful  of  G^bethill  contwined  the  folloving  pro- 
hibitions :— 

"That  none  oT  v\A  heirs,  whether  cif  my  hndy  or  not  ihall 
hare  liberty  or  power  mfringe  or  alU-r  thw  deatiaatfon  <>r 
order  of  naccession,  or  to  do  any  deed  to  it*  prpjudice,  whether 
by  contracting  debt  on  said  lands,  which,  hy  dilitrence  thereon, 
may  evitit  or  carry  off  the  same,  or  by  sellinf;  tbem,  or  mort- 
BH|[iog  them,  or  any  part  of  them,  or  aiiy  way  wtiatsnever,  where- 
by Bucceeiling  members,  their  hnpes  ofsnccevHin  thereto,  may 
In  any  meanore  be  evaded, — with  certification,  that  if  any  shall 
presume  to  do  in  the  contrary,  and  in  defVaud  of  this  settlement, 
tbeir  fraudulent  deed  or  deeds,  and  all  that  may  follow  tliere- 
uptm,  shall  hot  only  be  void  and  null  quoad  said  land*,  of  no 
manner  of  strengtli  or  effect  whalpoerer,  but  the  coniravener*, 
though  even  descended  of  my  body,  shall  ipio  facto  forfeit  tlie 
right  and  (HtssesBion  of  the  same." 

The  43d  section  of  the  Entail  Amendment  Act  of 
1848  provides — 

"  That  when  any  tailzie  shall  not  be  valid  and  efiectoal  in 
terms  of  the  said  recited  act  of  the  Scottish  Parliament  passeil 
in  the  year  1685,  in  regard  to  prohibitinni  against  alleaatinn 
and  contraction  of  debt,  am]  alteration  of  the  order  of  succes- 
sion, in  consequence  of  def^s  either  of  the  original  deed  of  en- 
tail, or  of  the  iurestiture  following  thereon,  but  shall  ht>  invalid 
and  ineffectual  as  regards  any  one  of  such  pmhibiiions,  then 
and  ill  tliat  case  such  tailzie  shall  be  deemed  and  taken,  from 
and  after  the  passing  at  thia  act,  to  be  Invalid  and  ineffectual  as 
regards  all  the  pnrfiiUtfona,  and  the  estate  shall  be  subject  to 
tlie  deeds  and  debts  of  the  heir  then  in  posseasioo,  and  of  his 
auccesnors,  as  they  shall  thereafter  in  order  take  under  sni^i 
tailzie." 

The  statute  1695,  c.  24,  provides — 

"  That  if  any  man  shall  serve  liimself  Iteir.  &c..  not  to  his  im- 
mediate predecessor,  but  to  one  remote,  he  shall  be  lialile  for  the 
debts  and  deeds  of  the  perwn  interjected,  to  wboin  he  was  ap> 
parent  lieir,  and  who  was  in  the  poFseseion  of  the  Ixndg  and 
estate  to  which  he  is  served,  fur  the  space  of  three  years,  and 
that  in  so  far  as  may  extend  to  the  value  of  the  said  lands  and 
•stale,  and  no  farther,  deducting  the  debts  already  piUd." 

The  pursuers  pleads — • 
1.  The  disposition  and  entail  of  the  lands  of  Garhethill  is  de- 
fective, in  respect  the  prohiUUoii  against  altering  the  order  of 
•ncoosrion  does  not  prohibit  alteration  by  voluntary  deed.  2. 
The  deed  of  entail  further  is  not  valid  and  efiEectoal,  in  respeet 
il  is  detective  in  the  prohibition  against  alienation,  which  does 
not  prohibit  alienation  by  any  other  means  than  sale,  and  is 
therefore  Incomplete,  invalid  and  ineffectual,  as  a  general  pro- 
hibition against  alienation.  3.  The  said  entail  being  invalid 


and  ineffectual  aa  r^rda  the  prohilntlon  against  shmM 
the  order  of  succession,  and  Uie  profaiUtion  against  ifiMiia 
or  one  of  these  pmhibiiionn,  the  sane  is  invalid  lodiafc 
tnal  as  reitpects  alt  the  prohibitions,  in  .virtue  of  thtutiti 
and  12  Vict,  c  36,  §  43  ;  and  the  title  to  the  ludiiat) 
(Infender's  predecessors  was  consequently  Dnqnali8cd,uije! 
landa  were  subject  to  the  debt^  and  deeds  of  ban  i 
possesnon;  in  particular,  they  were  liable  to  thedetaa 
onerous  deeds  and  obligations  of  James  Buaadl,  who  pow 
in  apparency  for  upwards  of  three  yenra.  4.  The  ssidi» 
eluded  for,  as  being  rational  and  moilerate  proviMOoi coou^ 
in  an  onerous  ileed  and  obligation  granted  by  James  Rc<« 
are  due  and  payable  to  the  pursuers  by  (he  defender  WiL« 
Galloway  Uu8Ben.in  terms  of  tiie  act  1695,  cap.  24,  id  mfai 
his  having  served  heir  to  his  said  grandfathea-,  pasuoi  tfii 
fother,  as  aforesaid.  5.  The  tru8fr*oo»e/anoc  by  thedeas 
was  valid  and  effectual  for  imposing  an  obligation  to  im^ 
the  purposes  of  the  trust,  in  as  far  as  onerous,  and  in  putcw 
as  respects  the  provisions  sued  for ;  and  ttie  said  conTtna 
and  obligation  are  effevtu^  in  a  quesUon  with  the  defcods,! 
virtue  of  the  statate. 

The  defenders  pUaded — 
1.  If  tlie  entail  sbsll  be  held  to  be  good,  the  deoaodi  oi 
by  the  pnrsners  in  the  present  aotioa  cannot  be  in  ufM 
BMintalnable.  a.Evcn  if  theentaU  abatt  be  hiJd  tobedAi 
in  respect  of  the  defect  as  to  the  prohibition  against  slinss 
the  defender  is  in  no  way  hound  to  ro*ke  good  the  kfl|« 
or  (»tlier  proviaions  of  the  deed  of  settlement  of  hii 
father,  alttiough  his  fkther  possessed  for  more  than  thw  J" 
in  apparency,  because  these  bequests  were  grataitou, 
plirsaers  were  not  rreditora  of  tta^  hilber  on  acooont  iM 
3.  Though  it  shoukl  be  baU  that  the  enbdl  is  ddeoirca 
that  the  defbnder  la  to  be  viewed  as  enHtled  to  dioptw  dt 
lands  at  his  pleasure,  tie  cannot  be  held  liable,  by  tem^* 
party  who  could  not,  while  in  life,  he  held  as  fw-»a^f 
prietor,  to  perfohn  the  deed  and  implement  tJie  ubiw»w 
an  interj'Cted  heir:  The  provision  of  tlie  Eutherftod  Adirt 
applicable  to  such  a  case.   4.  Compeasation. 

The  Lord  Ordinary  pronounced  the  fbllowinj 

locutor : — 

■<  Itepels  the  defences  :  Finda,  prim,  Th»t  the 
Biid  deed  of  entail  libelled  on  is  defective,  invalid  lalj 
eSectnal.  as  r^^rds  the  prohibition  against  alienati(aii« 
therefore,  in  tertns  of  the  48d  section  of  the  itatote  llwi 
Vict.  cap.  86,  invalid  and  loi^ffectual  as  regards  all  the  pro* 
tlons  therein  containett;  and  that  the  landa  of  OarbctbiUs 
others,  contained  in  the  said  <leed  of  entwl,  were  ui* 
subject  to  the  deeds  and  debts  of  the  heir  in  possesnon  i* 
same :  Seamdo,  That  tbe  late  James  Bussell  oCGarbetbOl,! 
father  of  the  pamnenUrB.  Hendemm  and  HtB.lbil.p«^ 
the  said  lands  of  Oarbethill  and  others,  as  apparent  belt  »■ 
l^titer  John  Galloway  Riiasell,  for  a  period  of  more  tlua* 
rears  :  Tertio.  That,  eubaeqnent  to  the  death  of  tbei«il  J* 
Ruiwell  in  1849,  the  defender  William  Galloway  RawU  ■ 
up  a  title  to  the  said  lands  of  Garfoetbill  and  otbeis, 
hia  grandfather  John  <'alloway  Roflsell,  thus  paniDe  ^' 
father  the  said  James  Rnssell :  ^aorfo.  That  the  pie*^ 
£500  granted  by  the  said  James  Uiissell  to  each  of  biiM 
ter^  the  punraers  Mr#.  Henderson  and  Mra.  Nt  il,  fcr  H»  " 
disposition  and  settlement  libelled  on,  are  fair  anil  i** 
provisions ;  and  that  the  said  trnst-disposititHi  and  sew* 
no  far  as  regards  thesti  provisions,  is  an  ODeroiiB 
that  the  said  provitdona  aro  onerous  debts  of  tbe  laid  Jw 
Rniwell,  for  which  the  defender  tbe  said  Willisia  mm 
Rnssell  is  liable.  In  terms  of  tbe  not  1695,  cap.  24;  1hi< 
that  in  connlderation  of  said  provisions  being  "'i**^'^ 
pnrsnerM  have  jadicially  declared  their  wilUngne*  to"*!?^ 
alt  claims  comppttTit  to  them  under  the  bond  of  {"ij 
dated  tho  0th  November  1848,  (.'xecnt'-d  by  the  •'y'^ 
Russell  in  mTifdrniiLy  with  the  act  6  Geo.  lV.c*p.£^ 
to  the  cjl-  r.'i  "f,  (rnd  Ja  accordance  vrith.  the  *** 
declares  and  lii-ct  rn&  la  terms  of  tbe  oonelnaknMflf  * 
reserving  to  the  dcteintvr  any  counter  claim  he 
reapect  of  advaTiofs  mads  by  hin;  to  tho  pgrsncTMsa'^^ 
their  defences  MS  nccirHiiP:  Kinds  tlie  dcfondpf  WW* 
loway  RushpII  liitl'li-  in  !'\pt'iiFi!5  (li  llitf  puTSuerF.  ..j, 
"  ]Vo(e,_jfiiiirs  Hus.-L'll  ol  UHriitthi|l,on  the  lSfr*J 
1766.execnmi  uii  rnt,^!l  i.f  tlieBf*latdV)to||^fciftJ'^ 
devolved  upan  John  Hiiaecll,  tAib  ConwbHH  WUm 
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eompUted  « titie  Doder  Um  «Dtail,  by  senrice,  charter  of  resig- 
uUoe,  and  to&ftnuiDt.  Be  was  sncceeded  In  the  estate  by 
Bumll,  who  obtained  a  precept  of  dare  etmsiat  from  the 
nperior,  a&d  was  also  infeft ;  but  io  cooBequenoe  of  a  defect 
iu  tb«  Infeftmeot  of  Jolia  Gallowar  KtuBcU,  the  ent^l  oever 
was  ialj  feadalised,  aod  coDttaoed  penonEkl  during  both  his 
poneiBi(Hi  and  that  of  James  Bussell. 

"Tbe  loccession  opened  to  Jamee  EUusell  in  March  lf>34, 
ud  h«  continued  in  possenion  till  bis  death  in  October  1849. 
Thh,  ia  the  state  of  the  Utie,  was  a  poesesrion  on  apparency 
■Inw^  bat  it  lasted  for  more  tban  three  years. 

"On  the  18th  April  1849— and  therefore  after  the  date  of 
UieSotail  Amendment  Act~Jamee  Russell  executed  a  tru^t- 
^qndlion  and  settlement,  by  which  he  conveyed  the  estate 
U  QaibetbUl  to  trustees,  fnr  tbe  purposes  there  mentionud. 
Ttoo^ect  of  one  of  these  parposes  was  to  niake  proTi^n  for 
tbapnnwis.  Mrs.  Janet  Boaidl  or  Henderson  and  Hn.  Jane 
tawlorNeil.  twoofhisdanghters;  acd  aocordingly,  by  that 
pwpofe,  there  ifi  settled  upon  each  of  them  a  provision  of  £600. 

"A>  James  Rnsselt's  title  of  possefslon  was  only  that  of 
ftppaieot  hell,  the  defender  William  Galloway  Russell,  the  son 
of  Uu  tnutnr,  and  the  next  heir  of  ent^l,  refused  to  ackoow> 
ledgv  the  tnwt-diqKwition  and  qstUement  as  an  effectual  con- 
vejrsnee  of  the  estate.  He  has  accordingly  served  himself  heir 
of  entail  and  provision  in  generd  to  bte  grandfather  John 
QaUoiray  Buflsell,  and  has  completed  a  futidal  title  to  the  landa 
by  infefwent,  In  virtue  of  the  precept  of  sasine  contained  in 
tbe  charter  of  r^gnatii;;"  and  confirmation  granted  by  the 
nptrior  in  favour  ol  the  ^d  John  Qallowtgr  Russell. 

"Ia  tbis  situation,  the  pursuers  have  brought  the  present 
sctlon,  in  wjiich  not  only  William  Galloway  Russell,  but  the 
etbtfAtiittiogfiobetitute  heirs  of  entail,  are  called  as  dufendens 
tlie  objeot  of  the  acUon  being,  to  enforce  payment  from  the 
defender  Williani  Galloway  liuesell  of  the  provisions  nettled 
Dpon  each  of  them  respectively  by  their  deceased  fother,  and 
hi  which  they  niaintain  that  he  la  liable,  on  the  ground  that 
tbe  entail  be^ig  invalid  and  ioeffiectual  in  one  or  more  of  the 
tottiiiite  prt^bitions,  James  Rossell  their  father,  by  virtue  of 
Ueeuctment  iu  tne  43d  section  of  the  Entail  Amendmeat 
Statue,  held  or  possessed  the  estate  as  a  fee-simple  proprietor — 
tW  be  did  so  ae  heir-appaient  for  more  than  three  years — and 
thkt  the  provisioAA  settled  upon  them  being  rational  and 
leMonaUe  in  tbemwlves,  they  form  good  claims  against  the 
ddeoder,  the  next  heir  paving  by  his  immediate  predecessor, 
■ltd  entering  to  one  mot*  remote,  in  terms  of  .the  act  1695, 
cap.  24. 

"  1.  Ia  the^sf  place.  It  appears  to  the  Iiord  Ordinary  that 
tbs  entail  is  defective  In  the  prohibition  against  alienation, 
vhicli  does  not  prohibit  alienation  by  any  other  means  than 
It  is  therefore  incomplete  and  defective  as  a  prohibition 
•Kthtat  alienation  generally.  The  proliibitlon  against  altur- 
ioK  the  order  of  Boccession  seems  to  be  sofficient  Bnt  that 
bimnateiial  U  there  is  a  defect  in  the  prohibition  against 
sUenstiMi. 

"  2.  la  the  seoon^  plaoe,  the  entail  heiag  invalid  and  ineffec< 
Inslinr^^rdtooneof  tlte  prohibitiomi— viz.  the  prohibition 
*8Miist  alienation — it,  in  terms  of  the  43d  section  of  the  late 
*ct,  la  to  be  deemed  and  taken,/n»n  and  iffter  the  passiuii;  of 
that  act,  to  be  '  invalid  ftnd  ineSectual  as  regards  alt  the  pio- 
UUdoM,'  and  tbe  estate  is  'sntject  to  tbe  debts  and  deeds 
oftiiebefrtiien  la  possusiOD.andof  hisBuccessors.'  In  other 
*onti,  the  estate  i»,  from  that  date,  an  estate  In  fee-simple 
in  tile  person  of  the  heir  of  entail  iu  possession. 

">■  ^vck  being  the  state  of  the  entail  of  Oaibethill,  and 
"Kb  the  effect  of  the  provision  of  the  late  statute— and  James 
BMtH,  the  &ther  of  the  puiBuera,  being,  at  and  after  tbe  date 
oftbeitatote,  the  heir  of  entail  in  powes^n  ctf  theestate— 
and  behaving  bad  poteeailon  as  appaiunt  heir  for  more  than 
three  years— and  the  provisions  settled  by  him  upon  the 
l^unim(two  of  bis  daughters)  not  being  alleged  to  be  exct-s- 
ave  or  nnreasonable,  and  being  therefore  to  be  held  as  fair  and 
yfcysi  ^visioiM —  the  Lord  Ordinary  is  of  opinion,  that  the 
I***  lUipidtion  and  settlement  of  their  &ther  James  Russuil, 
^*  ^  as  U  makes  these  provisions  for  them,  is  an  onerous 
yi^lilll^tbut  the  .pTQVbdons  are  onerous  debts  and  deeds  of 
"■■sf  BtHeQ,  for  \vUlch  the  defender—who  has  served  him- 
^^Mk  4o  %  more  remote  predecessor,  passing  by  Jnmcs 
^*<MMi.lBUnediate  predec^Hor — is  liable  in  tetma  9f  the 
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an  heir-apparest  of  entail  had  possessed  for  more  tlian  three 
years,  and  executed  bond«  of  provision  over  the  estate  in  &vour 
of  his  younger  children,  in  oonjormity  with  the  eniait,  and  his 
grandson  had  passed  him  by  in  making  up  his  title,  it  was  held 
that  these  provisions  were  to  be  considered  onerous,  without 
regard  to  whether  the  grantor  possessed  other  estates  out  of 
which  he  might  have  granted  the  provisions,  and  that  the  heir 
passing  b^  was  bound  by  them  under  the  act  1695-  The  heir 
of  entail  in  possession  having  power  the  entail  to  settle  or 
burden  tiie  estate  with  provldons  for  his  ronnger  children,  the 
Court  were  of  opinion  that  the  case  was  to  be  dealt  with  upon 
the  footing  of  the  estate  bang,  to  the  extent  of  the  power,  vnetaml. 
ed—  that  so  far  tlie  heir  of  entail  in  possession  was  to  be  viewed 
as  an  unenuiled  or  unfettered  proprietor — and  that,  having 
made  such  provisions  upon  hisyounger  children  as  he  bod  power 
to  make,  they  formed  good  claims  against  tbe  next  heir  passing 
by  the  granter,  who  had  possessed  for  three  years  as  apparent 
heir,  if  he  would  have  been  liable  for  them  if  made  by  a  fee- 
simple  proprietor :— And  taking  thot  to  be  the  true  position  of 
the  case,  it  was  found  that  the  next  heir  passing  by  trot  liable, 
in  respect  that  the  provisions  were  not  gratnituus  debts  or  deed», 
but  debts  or  deeds  <^ the  character  within  the  description  of  those 
entitled  to  tlie  benefit  or  protection  of  the  act  1695.  Reference 
may  be  also  had  to  the  case  of  the  Ctmntat  of  Oleneam,  23(f 
dfay  1800,  J/orr.  App.  Ko.  1,  toee  Heir-apparent. 

"  Now,  in  tbe  present  case,  looking  to  the  terms  of  the  entail 
under  which  he  {wssessed  the  estate,  James  Russell  was,  by  force 
of  tbe  late  act,  nutf  ithstanding  the  entail,  an  unfettered  pos- 
sessor. His  rights  in  regard  to  the  estate  wore  as  great,  generally, 
as  those  of  an  heir  under  a  strict  entail,  In  so  far  as  such  heir 
might  have  powers  given  him  to  burden  tbe  estate,  or  bind  tlie 
succeeding  heirs  of  entail ;  and,  therefore,  if,  In  tbe  tatter  case, 
provisions  to  children  granted  in  the  exercise  of  powers  given 
by  the  entail,  were  held  to  be  binding  upon  the  succeeding  heir 
passing  by  the  granter  of  tbe  provisions,  so  here,  the  defender, 
the  succeeding  heir  to  James  iRussell,  passing  him  by  and  enter* 
ing  to  a  mure  remote  predecessor,  must  be  liable  for  the  provi- 
sions settled  by  James  Russell  upon  tlie  pursuers." 

The  defender  reelaimad.   At  adviang* 

Lord  Pretident. — This  caM  differs  from  some  ofthe  casQS  which 
have  already  occurred  under  the  statute  1695. 

In  the firat  place,  I  o^ree  with  the  Lord  Ordinary  in  holding 
the  entail  to  be  defective,  and  that  the  estate  is  liable  to  an- 
swer for  the  owner's  debta.  The  defender,  therefore,  could  not 
pass  over  James  Russell  without  being  subject  to  his  debts  or 
deeds.  The  quesUon  is,  whether  these  two  deeds  fall  within 
the  statute  1695.  Now,  I  think  that  provisions  to  wives  and 
children,  if  they  be  of  reasonable  amount,  fall,  as  onerous  deeds, 
within  the  act  1696.  That  is  settled  by  the  case  of  Kennedy, 
nth  July  1829  ;  and  the  proposition,  indeed,  is  not  disputed. 
A  provision  to  a  grandchild  Is  in  like  manner  within  tbe  scope 
<tf  the  aot^See  the  ease  of  M'Uan  in  1765,  2  Paton.  95. 

It  Is  not  disputed,  therefore,  that  If  these  snnw  be  reason- 
able in  amoant,  they  form  effectual  burdens  under  the  net 
1695.  But  it  is  said  that  they  cannot  bo  regarded  as  provi- 
sions at  all — let,  because  provisions  had  already  been  granted 
to  the  full  extent  allowed  by  the  Aberdeen  Act ;  and,  2d,  Ik-- 
cause  the  object  of  these  deeds  is  different  from  that  of  bonds 
of  provision.  In  regard  to  Vaafint  oljection,  I  have  no  diffi- 
culty. The  two  proviuoos  are  not  excesdire  or  nnreasonable 
in  amount.  The  share  of  each  of  the  four  children  under  tht< 
deed  of  1846  is  lees  than  £100  to  each.  It  was  all  that  JameA 
Russell  could  then  give,  being  restrained  by  the  provittiana  of 
the  entail.  If  these  sums  had  been  given  In  the  form  of  a  bond 
of  provision,  there  could  have  been  no  doubt  as  to  the  efficacy 
of  that  bond.  In  the  case  of  M'Lean,  it  appears  that  the  pro- 
vision of  7000  merks  was  an  additional  provldon.  Nor  does 
it  afffct  tbe  qnestlon,  that  tbe  other  daughters  claim  under  the 
bond  of  1846. 

The  most  important  and  dif&cnit  question  retipects  the  form 
and  nature  ofthe  deed  on  which  the  pursuers  rest  their  claim, 
it  ia  a  deed  of  conveyance  in  trust,  with  a  power  of  sale ;  and 
one  of  tbe  purpories  of  the  trust  is  to  pay  £600  to  each  of  his 
daughters,  the  pursners.  The  lands  of  Oanwtbill  form  the  bulk, 
if  not  the  whole  of  the  estate  so  conveyed.  The  tru>>t  has  prac- 
tically fallen ;  and  the  quention  is,  whether  these  sums  are 
DOW  avaiLablti  to  the  daughters,  and  ore  valid  claims  against 
the  heir  under  tbe  act  1695. 

I  think,  tliat  as  these  sums  are  not  beyond  the  rational 


1S6 


REl»0JlT8  of  CASES  "DECIDED 


hitii^imt  of  [Tovl^iuns  In  tbe  circumKtancefl.  ihey  must  be  liHd 
^%i>  lit'  cnvi-Tcd  hy  the  RCt  1695.  I  think  aTso,  th»t  wo  munt 
^iixik  rnthi  I  at  enbfitance  than  at  the  form-  Tliere  no 
jfe'ttlcd  foTEu  actronllDg  to  which  bucIi  pmvlxintiB  mwt  be  drawn. 
^Ttie  truirt-dtu'd  h  merely  tbe  machinery  by  which  thn  provi- 
'•ri&an  Are  to  receive  effect.  The  trust  was  one  for  behoof  of  the 
.*ntig!il4Tf!.  nail      buiub  are  to  be  legarded  as  rational  proTi< 

^(inns  fur  lllt  ir  liL-hiiof. 

>  'i'tc  tftsc  t.i  Liiidaay,  26th  F«b.  1794,  reported  by  Baron 
Hume,  has  been  refeiTed  to  by  tbe  defenders,  I  do  not  think 
that  case  quite  in  point.  There,  James  Lindsay  being  in  ap. 
l>HreDcy,  disponed  for  Ion,  favonr  and  affection.  Tbe  Conrt 
iifld  the  deeds  to  be  fcnttnltons.  What  conAtitntea  the  onero- 
Hty  of  such  deeds,  is  the  obliffntion  to  provide  for  the  cblldrcn. 
That  case  does  not  lay  down  the  mle,  that  a  provision  con- 
(iiiiied  in  a  general  dittponltion,  is  thfcreforo  to  be  held  gratui- 
tims  and  not  onerous.  I  cannot  tAke  the  case  of  Undsay  as  a 
(li<dition  on  the  general  poiDt ;  and  I  nnst  therefore  hold,  that 
these  deeds  are  onerous  against  tbe  father. 

Lord  PalUHon. — I  am  of  the  same  opinion.  We  heard  an 
iiD^mtnt  of  great  a))ility  on  the  part  of  the  objector,  and  I  was 
nt  (iint  much  moved  by  it.  But  on  lookiug  at  the  matter  more 
minutely.  I  have  come  to  form  a  decided  opinion,  that  the  ob- 
jscUon  was  answered  by  the  fitat  observation  of  tbe  Solicitor 
Gtenenl  in  reply,  that  this  question  is  to  be  determined  by  the 
BtibHtance  rather  than  the  form — whether,  In  the  drcnmstanoes 
of  the  case,  this  is  an  obligation  which  is  itMlf  oneroiu. 

In  the  firit  place,  there  must  be  such  a  relation  between  the 
parties,  in  tbe  nature  of  a  relation  between  debtor  and  credi- 
tor, as  to  constitute  an  onerous  obligation.  Steond^  tbe  prori- 
Kion  mufit  be  rational, — beyond  that,  it  cannot  receive  effect 
In  some  cases,  it  oonid  not  be  safd  that  these  deeds  are  all  ob- 
ligatory on  the  father.  The  form  of  the  obligation  has  no 
eAict  on  the  ralidlty  of  tbe  deed,  if  It  be  a  deed  falling  within 
the  act  I69d.  If  this  party  bad  bound  himself  to  pay  out 
and  out  a  large  sum  of  money,  the  qnestion  as  to  the  oneroeity 
of  that  obligation  would  always  be  anxwcred  by  this  considera' 
tiOD, — this  isa  father  and  children,  a  position  wbich  admits  of 
ik>iif  ersiAKi',  Now,  if  tbe  fttbei^s  power  be  exercised  to  no 
Itteiter  extent  than  ratlbnal  proTfsions,  it  will  be  sustained 
under  the  act  1696.  Tbat  is  the  only  ground  on  wbich  the 
oneroeity  of  such  obUgationB  is  adnitinible.  The  question  is 
Hot  as  to  the  form,  but  as  to  the  subtttance  of'  tbe  pioTislonH ; 
and  looking  at  them  in  that,  light,  I  think  tbey  onght  to  be 
sustained. 

/.ortf  Cuningham. — I  formed  a  stroog  impresrion  as  to  the 
soundness  of  the  Lorrl  Ordinary's  judgment,  ftom  thp  very  clear 
espoxitioD  of  the  case  exhibited  in  the  interlocutor  atid  note. — 
and  it  is  hardly  necessary  for  tue  to  add,  that  I  have  be<-n  much 
coQSrtned  in  these  views  by  the  opinions  now  dt^IIvered.  As 
the  factrt  and  state  of  the  title  are  not  disputed,  1  shall  state 
liriufly  the  general  grounds  on  which  I  proceed. 

1.  In  tbe  first  place,  1  agree  witb  the  Lord  Ordinary  in  hold- 
ing It  clear  ou  the  face  of  the  deed,  that  the  entail  heri;  whs 
imperfect  in  the  omisKion  of  a  prohibition  against  disponing 
Mod  alienating  ;  and  so  it  fell  within  the  48d  clause  of  the  late 
art,  aud  became  iiwaUd  and  inffftelual  to  all  intentB  and  pur- 
IHwes  Can  this  reeciwion  be  controverted  T  I  really  am  not 
aware  of  any  ground  on  which  it  can  be  denied.  Tbe  act  re- 
Kirred  to  (In  the  48d  clause)  docs  not  enact  that  the  nullity 
Nhall  only  operate  in  favour  cif  heirs  of  entail  duly  vtxud  and 
ffiifd  in  the  estate,— but  I'Ositively  declares,  that  the  entail 
'ehall  be  ineffectual,  and  subject  to  tbe  debts  and  deeds  of  the 
heir  in  potttssion.  No  one  can  deny  that  the  granter  lA  tbe 
)trovlslon  here,  was  the  heir  in  pouetdm  for  fifteen  yeats; 
though  not  iufeft.  he  was  the  heir-apparent 

2.  In  the  next  place,  on  the  state  of  the  title  as  thus  de- 
veloped, can  there  be  a  donlit  of  James  Russell  junior's  power, 
as  apftareat  heir,  to  burden  the  property  freed  of  tbo  entail, 
with  snlloble  and  ntional  provisions  to  his  younger  children  f 
The  mere  announcement  of  such  a  question  looks  prepo:<terous. 
At  a  recent  period,  it  was  found  by  an  onanimou<«  decision  of 
the  Second  Division  of  the  Court  in  tbe  case  of  KeMudy,  ^llth 
Jnlf  1829),  that  provisions  for  children  by  an  beir-apparent  of  i 
fulail,  When  made  to  a  suitable  and  legal  amount,  were  bind- 
iug  on  the  succeeding  heiis  of  entail  making  up  a  title  to  the 
titttite  ;  and  If  that  be  the  rule  in  talWed  sucuffislona,  it  would 
be  a  strange  anomaly  if  an  unlimited  pri^rietor  had  not  equal 
jiower. 

II.  I  am  of  opinion  that  the  whole  argument  raised  on 


supposed  peculiarities  In  the  present  case,— partlcnlariy  oo 
the  circumstance  of  their  being  oonfem-d  by  a  tettumntmf 
deed — pottmiptial — and  grunted  Mortis  mum,  are  all  ont  ^ 
place,  and  inapplicable  under  the  drcnmstances  which  Itcn 
occur.  No  do'jbt  postnuptial  providoBs  to  chlldivn,  nno. 
cable  and  payable  at  the  granter'B  death,  can  never  eomptte 
with  Ktrantjer  and  onerous  creditors,  with  wiiom  the  father  bu 
contracted  during  life ;  but  there  is  no  room  for  that  plea  bare. 
There  are  no  onerous  creditors  of  the  granter  in  the  lield;  Ik 
seems  to  hare  left  none,  and  his  heir  is  claiming  a  valuaUe 
estate  unincumbered,  without  paying  a  farthing  of  the  proTi- 
sionH  made  by  his  father.  In  such  a  case.  It  lias  been  loo; 
Settled,  that  younger  children  with  provisions  made  by  a  sol- 
vent father  by  nny  deed,  whether  morli*  niuxa  or  not,  are  ^tui' 
creditors  of  the  father  for  dtbit  of  a  definite  detcriptiun  which 
are  claimable  from  tbe  heir,  as  tlie  re|irescntative  of  tbe  gnDter. 
from  bis  creditore,  though  not  from  tlie  onerous  crcditorsof 
tbe  &tber.  Tu  ol^ect  to  such  provbiions  as  not  made  by  a  deed 
to  take  e^ct  Insuntly,  but  on  the  death  of  tbe  granter,  weiid 
be  a  plea  of  novelty.  All  men  of  practice  know,  that  a  Urg« 
proportion  of  the  settlemestB  on  younger  cluidren  in  this  coo- 
njunity,  are  made  by  teslameutary  deeds,  which  the  hi4rit 
liound  to  implement  only  on  the  father's  death,  as  the  ooodi- 
tiuo  of  hiti  own  title. 

These  ruIcB  and  distinctions  tn  the  law  of  prorlanm,  ban 
been  long  recognised  in  onr  practice.  Tboii  Ur.  Sr^oe, 
(4.  1.  84.)  states,— A  bond  of  providon  to  children  is  effec- 
tual to  them,  without  delivery,  in  a  qnestion  with  the  fw 
ter't  heir."  To  the  same  effect.  Professor  BviO,  in  bis  Prio- 
ciplea.  Bays,  (§  1986),—"  In  postnuptial  ooutracts,  (and  id 
moiris  eoiM  settlements  by  a  father),  tbe  provisions  to  tbe id6 
and  children  will  noeive  effect  only  where  tlie  hasband  wm 
solvent  at  the  time  of  making  the  deed  ;  or,  if  payaUe  mi  b» 
death,  where  be  has  died  solveut,  laminf  nfffmod  topafbtti 
hit  dtbU  nnii  tht  proviiwnt. 

This  doctrine  is  amply  borne  out  by  many  cases,  and  among 
others,  by  that  of  At-L\lloch  in  176U,  &  Snpp.  698  ;  Campb^. 
20th  Nov.  1766,  ibid.  938;  Tliam  in  1769,  Diet  2292— whicb 
may  be  contrasted  with  tbat  of  ffrtersra,  l&th  Uay  1821.  I 
coDsider  it,  therefore,  as  part  of  our  fixed  and  national  is*, 
that  provisiouB  by  a  father  to  youc^r  children  form  a  debt 
against  the  futber's  heir,  which  he  is  bound  to  discbarge  w 
a  debt  lui  generis,  if  the  value  of  the  sncoesaion  enables  hini  to 
do  so. 

The  case  chiefly  relied  on  by  the  ddender,  was  tbat  of 
JUfidtay,  reported  by  Baron  Hume,  p.  429,  where  certain  poM- 
nuptial  and  testamentary  provisions  are  uid  to  have  been 
dared  gratuitoux.  Even  were  that  case  less  enoumtiered  br 
specialties  than  it  is,  I  could  not  allow  a  dngk  decision  to 
prevail,  against  the  neries  of  other  authorities,  of  deep  impoit 
to  tamilies  and  individuals,  which  has  been  before  adverteu  ta 
Ittit,  upon  examining  the  session  papers  In  Lindsay's  case,  it 
vill  he  found  to  establish  no  general  question.  It  was  not  a 
question  intra  famiiiam  l>etween  the  children  and  the  beir— 
but  between  an  heir  and  the  college  of  Glasgow,  as  purduum 
of  the  apptirent  heir's  property  ;  and  the  result  was,  tbat  isle 
won  tffjieaded  and  annulled.  Hence  the  opinion  as  to  ttie  pro- 
visions was  a  mere  incidental  (Actum,  wbich  tbe  younger  rail- 
dren  had  uo  interest  then  to  dispute,  as  the  property  does  dh 
seem  to  bare  been  lolveat,  in  a  questinn  with  real,  or  at  i«a-t 
onerous  creditors.  Tbe  whole  narrative  goes  to  shew,  tbat  tlw 
apparent  heir,  tbe  granter  of  the  providons,  was  Involved  tn 
embarraHsments  and  debla  to  eiirfeiw  erediton,  wlUi  whom.  «f 
courec,  his  younger  children  could  not  compete,  'i'lie  pMcui 
provision  is  a  case  of  a  very  different  description.  The  chil- 
dren have  not  to  compete  with  onerous  creditors,  but  with  tiM 
lucrative  successor  of  their  father,  who  has  made  np  a  till* 
passing  hy  that  party,  and  so  brought  luuiself  direoUy  witlua 
the  operation  of  tbe  act  1696. 

Lurdleory. — ^lam  not  prepared  to  concnr  with  yoarLori- 
BhipB. 

iTie  ground  of  my  doubt  is,  whether  there  b  In  these  [wri- 
sions  that  degree  of  oneruslty  which  would  justify  ns  in  nw- 
>    tHiningthem  under  tbe  statute.   No  case  has  actoalfy  oomt 
up  to  this  in  Its  precise  terms.   I  am  not  prepand  fco  that 
thnw  are  debts  In  the  sense  of  tbe  statute. 

Tbe  two  casesof  Kennedy  and  Qli^oalro  bavybeeanlMied 
to  ;  but  i  think  that  Kennedy  comes  neanr  to  it  ttao  ffiso- 
caim.  Here,  though  the  bonds  of  proviaitHi  am  didhwted. 
they  arc  deelaix-d  in  grtmia  revocable.   A  par^  who-bw 
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l«^11v«Ty  of  ft  d«ed.  on  which  ho  i»  iofeft.  U  not  In  the  Mine 
i  tumtioa  u  one  who  bits  got  do  ftoch  right.  He  has  got  a  cotn- 
>lute  jut  on  the  &ce  of  the  deud,  ao  &r  m  it  Koes,  without  tli« 
>ower  of  nvocatlon.  I  doubt  etceedingly  i^ther  a  bond  of 
>  votUou  with  ft'power  of  KTOcfttton  not  exerdied,  is  difisFMit 
'com  a  bond  of  prorieioD  without  a  powar  of  revocation. 

Theao  are  my  grounds  of  doubt.  Bat  I  entertain  none  as 
bo  the  inTftUditjr  of  the  entail,  and  aa  to  the  operation  of  the 
ateittte. 

Adhere. 

Lord  Ordinan/,  Wood  — Aet,  M.  Opn.  (Neaves),  Duff ;  Scott 
a.nd  OiUeiiple.  W.&  AatnU.~AU.  PaCtoo  ;  James  Bom,  WJi 
-:l«m^— W.  Cterk—iVM.) 


7th  December  1852. 
Gmxam  Divnunt.  ' 

W.  A.  Flowkrdbw,  Sutpender  and  Pursuer,  v.  W.  P. 
How,  Iie^oon€ient  and  Defender. 

Suapention  —  Comtietency  —  Itiierim  Decree  —  Etppnae*  — 
Statute  1  tttitt  '2  Vict.  c.  S«,  §  4—  TTte  proouiont  of  this  »ta- 
tute,  reniieriMg  it  competent  to  bring  the  judgment  of  an  Inje- 
rior  Court  under  revins  h$  meant  of  a  note  of  autpension  pre- 
ueuled  withoiU  retuont,  do  uot  mpph/  to  an  interim  decree  for 
the  tipentet  incurred  in  an  incidental  diaeuttion  ariting  in 
the  eonrtt  of  making  up  a  record  in  the  Inferior  Court, — and 
a  tutpention  of  auek  a  decree,  brought  under  the  ttatute,  dit- 
mitted  at  incompetent. 

Reduction — Interim  Decree — Elpentei — Vtoettt^ Decree  hav' 
ing  been  pronounced,  agaimtt  a  forfy  to  e  proeeu  in  the  She 
rt^  Covt,f»r  the  expentet  of  m  imeidmtul  dieeutiion,  he,  while 
eke  proeeea  wet  etUt  i*  depemtkuee,  niaed  u  reductum  ^  the 
decreet  oa  the  yreund  that  the  deeiiieu  uffubut  him  om  the 
point  at  ittue  wat  illegml.  Tliere  wat  no  ex  focie  objection  to  the 
decree.  Tie  Court, — holding  that  they  had  no  materialt  before 
them  on  which  to  decide  Aether  the  decition  ought  to  be  re- 
duead  or  net,  and  that  the  pursuer' t  proper  Oturtt  wat  to  await 
the  itiue  of  the  Inferior  Court  proeeet,  when  hit  remedg  would 
be  open  to  him, — ditmitted  the  action. 

The  reflpondent  msed  an  action  in  the  Sheriff-Court 
of  Dundee  agunst  the  soapeader.  The  latter  having 
lodj^  defcDoes  containiog  preliminary  pleas,  the  Bhe- 
riff<8ah8titate  apfmnted  "  the  pursuer  to  enrol  the  cause 
in  the  roll  of  motiooa  next  ooort-day,  aod  the  parties 
then  to  come  prepared  to  be  heard  on  Uie  defender's 
preliminary  pleas." 

The  respondent  enrolled  the  case,  as  his  notice  of 
enrolment  bore,  "  in  terms  of  last  order." 

The  Sheriff-substitnte  pronounced  the  following  in- 
terlocutor:— • 

*'  Reeerree  consideration  of  the  defender's  preliminary  pleat 
till  a  future  BtaK*>  o(  the  case ;  and  io  respect  that  certain 
Awrments  in  articIeH  6  and  6  of  the  defender's  counter  ntate- 
nicnts  are  Imlovant  and  improper,  appoints  the  defender  to 
revise  the  debncea,  and  in  particular,  to  delete  therefrom  said 
Irrelevant  and  improper  matter,  agaiivt  next  eonrt" 

The  mupender  recloimed,  and  the  Sheriff-siibBtitate 
adhered,  an  well  as  the  Sheriff  on  appeal.  Interim  decree 
was  pronounced  for  the  ezponaes  of  this  incidental  pro- 
i-coding,  which  was  extracted  and  charged  on.  Flower- 
dew  sn^nded  the  charge,  praying  the  Court  "eimpliciler 
to  suspend  the  said  pretended  decree  and  charge,  and 
whole  grounds  and  warrants  thereof,"  and  raised  a  re- 
iluotion  of  the  interim  decree,  on  the  following  [deas: — 

*'  1.  The  proeeedinf^  of  the  Sheriff  in  appointing  a  part  of 
ibe  defencer  In  the  Inferior  Court  to  be  deleted,  and,  in  oon> 
neetlon  therewith,  awuding  the  expenses  i^terwards  charged 
for,  were  incompetent,  Im^Ur  and  Improper,  and  tlie  pur- 
■oer  Is  entitled  to  bave  the  SherUTa  Interim  decree,  and  whole 
Ktowrfs  and  warrants  thereof,  iwdoced  and  suspended.  2. 
The  Bbwrtft  had  oo  right,  tmder  the  aet  of  sederunt  regulating 
the  procedure  bvftire  Inferlur  Courts,  to  do  anything  more, 
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at  that  stage  of  the  case,  than  to  dispose  of  ttke  preHmlnaiy 
pleas ;  and  in  proceeding,  as  he  did,  not  only  without  any 
prerious  notice  to  the  pursuer,  but  in  the  ftiee  of  a  notice  of 
enrolment  feet  an  entirely  difienmt  purpose,  to  lake  cognisance 
of  the  merits  of  bis  defences,  and  to  order  osrtula  unqiedfled 
parts  of  them  to  be  deleted  at  the  particular  time  referred  t«, 
he  acted  iliegaily,  and  at  vaiiaace  with  the  act  of  sederunt." 

The  suspension  was  presented  without  reasons.  It 
was  passed  of  course  ;  and  the  two  processes  havug 
conjoined,  a  record  was  nuCde  up  and  closed. 

Theieafter  the  Lord  Ordinary,  on  16th  July  1852, 
[ffonounced  the  following  interlocutor: — 

"  In  the  action  of  suspenaion,  repul«  the  reasons,  and  finds- 
the  letters  and  charge  orderly  proceeded  ;  and,  in  the  reduc- 
tion, sustains  the  defences,  and  aasoilsies  the  defender,  and  de- 
cerns:  Finds  the  suspender  and  pursuer  liable  in  expenses. 

*-  Ifote.  —The  Sheriff-sui)stitute,  in  thiscaae,at  a  nMetiog  with, 
the  parties  on  the  aummooB  and  defences,  Intimated  that  b» 
considered  that  certain  aeermentt  in  articles  &  and  6  of  the  de> 
fender's  (auspender  and  pursuer)  counter  statement  were  irre- 
leraot  and  improper  ;  and,  on  28th  October  1852,  issued  an 
interlocutor  inter  alia  appointing  the  defeueee  to  be  tevisedr 
and  the  said  irrelevant  and  improper  matter  to  he  deleted 
therefrom.  The  suspender  hod  marked  on  faiadefenous — whe> 
ther  at  this  meeting  or  afterwards  does  not  appear — ids  decli- 
nature *  to  delete  any  pert  of  the  statements  made  b^  him,'  and 
be  reclaimed  against  the  said  interlocotor.  Tlils  led  to  answera 
bt^ng  ordered ;  and  the  Sheriff  substitute  having  Hdhered,  an 
apptud  was  entered  to  the  Sheriff,  and  by  bimdiiuuissed.  Cer- 
tain expenses  were  incurred  in  this  incidental  discussion,  and 
for  these,  amounting  as  taxed  tn  £8  : 18  :8v  dccetnitnre  was 
pronoonoed  on  18lh  Januanr  1862,  and  the  defender  was  of 
new  oididned  to  revise  his  defences  in  terma  of  the  previooa- 
order.  This  interim  decree  having  been  extracted  and  charged 
on,  ttie  present  process  of  suspension  was  brought,  which  was- 
foilowed  by  an  action  of  rednction,  and  this  record  has  beeih 
prepared  in  the  conjoined  processes.  The  proceedings  In  the 
action  before  the  Sheriff  have  meanwhile  Ik«o  intennpted. 

"The  Lord  Ordinary  oonaiderBit  very  questionable  whether 
an  Incidental  order  and  an  interim  decree  pronounced  in  tii» 
preparation  of  a  oaoae,  in  sncb  circumstances  aa  the  preseuV 
can  be  brought  under  review  in  the  manaer  here  attempted. 
Apart  from  the  interim  decree  foe  expenses,  and  the  cnatge- 
given  for  the  amount,  it  seems  to  him  clear,  that  Incidental 
ordeis  in  the  preparation  of  a  cause,  such  as  that  pronounced 
in  this  case,  cannot  be  competently  brongbt  under  the  review 
of  this  Court,  either  by  advocation,  snspeadon,  or  redacttoBr 
while  the  cauae  is  yet  in  dependence  in  the  Inferior  Court.  The- 
remedy  of  the  party  aggrieved,  is  to  advocate  the  cause  aftc-r 
final  judgment,  and  get  the  alleged  Improperly  excluded  mat- 
ter lowited  in  the  record,  if  this  Conrt  consider  that  it  ought 
to  have  formed  part  of  bis  statement,  and  not  to  have  twen 
excluded  ;  or  the  same  course  will  be  open,  Ln  the  event  of  tlie 
pnoedure  taking  such  a  form  in  the  lofiHlor  Couit  as  to  jper> 
mit  of  advocation  of  ao  Interlociitoiy  judgment  under  60  Qeo. 
III.  But  it  would  lead  to  endless  litigation  and  cunfusion,  a» 
the  Lord  Ordinary  thinks,  to  permit  of  auuh  orders  l>eingincl> 
dentally  challenged.  Ho  duul)C  there  was  here  an  interim  de> 
cree  for  expenses ;  and  this  may  be  thought  to  have  made  sus- 
pendon  competent,  and  to  support  also  the  relative  reductive 
process.  But  while  there  may  thus  be  noabeirfitte  Incompe- 
tency In  the  form  adopted  to  obtidn  the  jodgmentof  this  Com  t, 
the  Loid  Ordinary  is  of  opinion  that  it  winild  require  a  clear 
case  of  Incompeteiuqri  ultra  oiret,  or  undue  exercise  of  his  powers 
in  superintending  the  preparation  ol'  the  record  on  the  part  of 
the  inferior  Judge,  to  support  such  nnusnal  and  vexatious  pro- 
cedure. No  such  case  appears  to  him  to  be  stated  ooder  this 
record.  So&ras  he  can  judge,  the  Sheriff  ssbatitute  did  not 
act  Inoompetantiy,  or  l>eyond  liis  powers,  in  Mdwning  certain 
of  the  st^ments  in  the  article  be  apeclfies  to  be  withdrawn 
from  the  record.  And  supposing  thai.  In  pronouncing  tbeor* 
der,  there  was  error— either  because  of  v^vaucy  not  falling 
properly  to  be  judged  of  except  on  the  closed  record,  or  of  there 
being  no  such  impropriety  in  any  of  the  statements  as  to  justify 
their  deletion— the  suspender  would  npt  have  been  left  with* 
out  remedy.  The  Lord  Ordinary,  homver,  coDSMefS  thai  the 
Sheriff  was  right  in  prooomudtkg  the  order  complained  of  That 
order  did  not  make  it  imperative  on  the  defender  to  leave  jcnit 
all  the  statements  In  tlie  specified  artides,  but  only  socb  parts 
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.of  tlwni  HB  ver«  6lij«otiotiable,  on  the  gronnd  oi  contaloing 
penonal  rvflectioni  on  Messn.  Nei«h  and  Pattullo.  ibe  Agents 
of  tha  pursuer  in  the  action,  aod  wbicb  it  was  in  no  respect 
tmeamty  to  make,  In  nmort  ftven  of  tba  ple»  tii^  tbey  wen 
ttw  tnie  dmimi  Ktia,  Of  in  oonolKinUioB  of  the  vnaamiM  to 
T»u»  that  idea." 

Flowardew  reclaimed. 

Lord  Jttitice'Ckrk. — ^This  BospeDsion  appears  altogether  In. 
competent,  and  I  do  not  nnd^Tstand  how  it  was  ortginaUy 
passed.   There  are  no  leaeoos  of  sa^pennioa. 

Penney  for  reclaimer — It  !s  a  snapennon  onder  1  and 
2  Vict.  0. 86,  §  4,  by  which  no  reasons  are  neeeBsary  in 
a  BiupeqrioD  of  a  decree  mjbro. 

[Lord  J¥tlia-ChTlt.-~Do  yoa  call  this  a  ]u4gineDt  in  Jon,— 
a  decree  for  the  expeaws  of  an  Ipddental  disctnd<at  in  the 

Inftftior  Court  f]  ■ 

Certainly.  No  question  was  nuaed  as  to  competency  In 
the  Oater-Hooae,  and  the  note  wag  passed  without 
ol>)eoti<«. 

The  oaae  vu  delayed  to  allow  couoBel  to  eonndiw  tl^e 
objection  to  tiie  competency.   This  day, — 

Fewney — As  to  the  competency  of  suspenaon  in  the 
present  case,  there  can  be  no  doubt.  The  snspeivler 
IS  not  in  the  position  of  one  against  whom  there  ^lerely 
stands  a  jodgmentj  because  there  is  here  an  extracted 
decree^  on  which  a  charge  has  been  given,  so  that,  un- 
less  9U^naion  be  competent,  tift  diligence  wjll  proce.ed, 
BiA  the  sospenaoQ  is  one  imder  the  staiu]^,  and  the 
qvestion  is,  whe^er  k  is  oompetontly  Imni^  uoder  the 
fltatnte. 

{£onf  /iuticM3^— That  is  the  only  pofpt  to  wh^  w?  wfsh 
you  to  KKfik.} 

Tbsm  Qonpeten^  v£  soqmding  act  b«Bg  doubted, 
I  mai&tain  that  the  snspensidn    brought  in  a  oom|>etent 

way.  The  judgment  here  is  a  judgment  in/oro,  m  the 
jneaiUBg  of  the  statute,  for  it  ia  prouoimced  49  a  case  where 
ai^earaace  has  been  made.  The  statute  oonteasts  judg- 
ments in  foro  with  those  in  absence;  and  provides,  that 
judgments  in  the  Inferior  Court  in  jiro — that  is,  whi^re 
appevanoe  has  been  nu^le — may  be  brought  under  review 
in  the  same  way  as  judgments  in  absence  in  the  Supreme 
Court — that  is,  by  note  of  sospenmon  without  reasons, 
which  is  to  be  paued  depkmo. 

LoriJmUet-Ctmk. — ^Tbere  is  a  dngolar  oontrast  here  between 
the  prooednre  of  the  mspender  and  the  interlocutor  cedauued 
ngniiMt.  That  iaterlocator  repels  the  reaaoos  of  BUspeDBiiiii. 
Rat,  vader  $  4  of  the  statnte,  uoder  which  this  auspeouon  is 
presented,  the  sospeQiton  iti  obtMned  as  a  matter  of  right ;  the 
statute  does  not  contemplatv  aaj  reasons  whatever.  If  this 
ho  a  proper  case  for  sneh  a  siupeDMOti,  no  reasous  are  required. 
I  underatand  the  ol^ect  of  this  statute  wus  to  enable  a  party 
to  get  into  the  Supreiue  Court  at  once  to  hare  a  judgment 
ruviewad,  without  bartofi  to  go  through  the  tedious  procew  of 
a  djeouflsioa  in  the  Bill  Cbamber.  Accordingly,  the  words  uf 
the  fltatate  are,  that  where  a  judgmeut  is  intended  .to  Iw 
brought  uoder  review  in  that  furio,  the  note  shall  forthwith 
be  pMsed.  Uut  if  this  Is  to  be  held  applicable  to  erery  ind- 
^latid  order  for  expMMM  prosoonoed  bjr  an  Inferior  Court, 
the  ioferlor  judfre  would  be  rendered  absolutely  powerieaa 

i-ord  Wood.—^  see  ao  difficulty  ia  the  matter.  It  never 
contdhave  been  intended  by  the  statute  that  suspeosioosof  an 
inddental  6rder  shoidd  be  paesed  without  reasons ;  or  ihat  a 
party  coatd  get  Into  the  Supreme  Court,  in  such  a  matter,  with- 
out its  being  known  whetiier  he  liad  reasons  ot  not.  The 
case  of  a  tlecree  us  /oro  la  quUs  difioreni,  because  the  <^ject 
of  the  statute  was,  in  that  case,  to  bring  parties  at  once  into 
Court  without  all  that  unneoeesary  discussion  intlui  BUI-Cliam- 
ber.  It  would  be  a  most  violent  oouatniction  of  the  act  to  hold 
tliat  it  applies  to  mere  iQcident«J  orders.  You  can  suspend  such 
a  charge,  af  course,  if  you  chooau ;  butit  is  Oeoussary,  before  yon 
get  here,  iluU  you  give  yuur  renions  for  auoh  suspansiaB,  and 


then  the  Lord  Ordinary  niay  pani  or  may  refine  yf»ic  note  at 
once ;  but  that  you  cau  pi«8en(  ^  note  of  suKpenidon  of  s 
decree  without  reasoQS,  and  chat  that  oot^  must  be  pj^sed  ia 
all  circumstances,  is  a  thing  vhich  I  am  satisfied  tbfi  stuute 
never  could  have  iutended,  and  which  Ijts  ptovjdoos  ^  twt 
reach  at  ajl. 

Lordt  pocftbwTi  apt)  Jlfurrpj/  concurred. 

Lfird  /iMtief'Clerk — ?'lMn,  yrbat  do  yon  say  on  tbs  r^OjCtfoo  ? 

Penney — ^The  pursuer  was  entitled  to  bring  his  rsioe- 
tien  of  the  decree.  His  plea  was,  that  it  was  fllegiUy 
and  improperly  pronounced;  and  if  redaction  were  held 

incompetent,  the  pursuer  had  no  remedy. 

{Lord  Wood. — Are  you,  then,  to  raise  a  reduction  of  eveiy  ind- 
ueotal  mistake  wbich.the  inferior  Judge  may  iM  into  in  tha 
course  of  making  up  the  record  f] 

If  neither  suspension  nor  redaction  be  competent,  the 
pariy  is  left  no  remedy. 

ILord  J'uitice-.Oieri. — Yes;  yon  can  pay  the  expenses  In  the 
meantime,  and  your  remedy  Is  open  to  you  her<;fiter.  '^t 
the  reduction  wul  not  prevent  your  having  to'p^y  thtap  ex- 
penses.] 

The  puTBoer  is  entitled  to  «tate  his  xmuom  <^  nsdiKtiioo, 
and  it  is  ibr  the  Court  t(>  repel  them  on  the  aientB  if 

it  shall  think  fit. 

[ZionfJi«h'ce-C7fr*.— Certainty.  BntLord  Wood's ohservi4i<ai 
went  to  this,  that  you  realiy  have  stated  no  fessuna.] 

The  pursuer  was  entitled  to  make  the  statement  tp  wiaA 
the  Sheriff  objects;  and  the  mdy  qoestiint  that  jtioiild  be 
oouideTed  at  that  atago  of  the  prooeas  nm,  wlieUMr  the 

statement  was  made  in  sooh  hninK^ier  and  dinw^iectfal 
language,  that  it  oi^t  on  that  account  to  have  iieen 
deleted.  But  the  question,  wjbe^er  it  waf  indientDt, 
could  not  then  be  decided. 

Lord  Juitiet-Clerk^yfe  are  all  of  otJnion  that  H  wtuM  be 
very  unfortunate  if  there  could  be  any  jdoubt  as  to  tiiiB 
As  to  the  suspendon,  tWu«  oan  b»  no  diffionUy.  It  sunt  be 
dujoiosd  from  the  reduction,  sqd  diamlaeed  as  incfmpelMit. 
Then,  in  what  shape  does  the  reduction  come  before  us  f  The 
Sheriff-substitute,  In  the  course  of  au  ordiaaiy  pvocees,  ordcn 
a  certain  passage  to  be  delete  from  the  lecocdi.  ^^at  is  not 
done,  and  the  order  is  repeated.  Then  there  is  an  appeal 
and  the  Sheriff  adheres,  which  makes  the  matter  so  ;nQcb  the 
wotse.  In  the  course  of  the  procedure,  certain  expenses  of 
coHiBe  are  incurred,  for  which  this  party  5s  found  ISmVm.  Then 
the  decree  is  extracted,  because  he  will  not  pay  Uiem.  Here, 
then,  the  forms  of  process  luive  been  regularly  go^o  ^roogfa 
in  the  Sheriff-Court,  and  the  party  raitiieB  a  reduction  of  tUt 
decree  alone.  What  mtrite  can  inch  a  case  present  to  us  t  All 
we  see  is,  tliat  because  someMiing  was  not  ^oe  wb^oh  the 
Sheriff  ordered  to  be  done,  these  expenses  wars  faiconsd,  ami 
he  gave  decree  for  them.  Can  we  reduce  on  that  ground  T 
We  caooot  reduce  the  interlocutors  flndiog  that  tliese  are  not 
proper  statements  to  be  in  the  reconl.  They  are  final,  and  it 
has  been  decided  that  such  cannot  be  reduced.  Then,  are  «e 
to  go  out  of  our  way  to  reduce  this  finding  of  expense^  trben 
the  party  at  the  end  of  the  proceedings  will  have  bis  remedy 
against ^is  opponent  irit  be  an  improper  fludmg  t  I  ttiiok  it 
would  be  contrary  to  all  competency  to  do  so.  l^ese  preceding 
interlocutors  we  cannot  touch,  and  how  can  we  proceed  to 
reduce  the  decree  following  on  them  t  It  does  not  follow  that 
this  party  may  not  ultimately  have  redress  if  he  bo  entltlnl  to 
it,  but  he  can  only  have  it  by  taking  the  proper  and  oaual 
course  wbicb  is  taken  by  other  persons  in  the  same  drenm- 
staitces. 

The  Court  pronounced  the  following  interlocutor: — 
"  Becal  the  iuterlocutm:  of  the  Lord  Ordinwy :  Di^oia  Ibe 
process  of  suspendon  from  th«  procef^i  d  KduoticHi :  And  that 
the  suspension  of  the  cliarge  on  the  decree  mentioMd  ^  the 
note  of  suspension,  was  not  competently  presumed  ^nofitphe 
act  1  and  2  Vict,  c  86,  §  SI,  and  ought  uot'to  have  betOMM- 
ed  as  competent  under  that  section  of  the  said  act :  Tberabr«% 
find  that  there  is  no  competent  piooi)siief  sa^fmiioal|ijp(ffl'*> 
and  dismiss  the  same  as  iuoompefcent :  Ft^i^  thf  SM^vr 
liable  in  excuses,  &c.   lu  the  process  of  reduction,  |la} 
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.tie-onty  matter  brooght  onder  reduotloD  le  a  decreet  extracted 
V>r  a-inimorezpeiiseB  awarded  under  ao  interim  order  aa<Jde< 
•iTittt  iprooouDced  In  a  depending  procea :  Find  that  on  the 
'(Ux-of  the  said  decree,  to  which  alone  the  Court  can  look,  there 
i  «x  taek  no  ohjuctloo  to  the  same :  Find  that  it  is  Incompe- 
b«.-nt4n  ibis  prooev  to  raviev  or  alter  the  interlocntors  which 
l«t<l;to  .thB  Mid  decree  pronounced  in  a  depending  procesii  In 
the  Sheiiff-Court :  Therefore,  and  without  prtjuUice  to  any 
v*«U«itK«i  wilich  may  be  competent  to  the  pursuer  of  the  reduction 
«%ft«r  tho  final  iwue  f4  the  Inferijor  Court  proceef,  rt;pel  the  rea- 
>^oBe  of  reduction,  dismiaB  the  ution,  and  assoilzie  the  defen- 
«tur,  «nd  decern :  Find  the  pumuer  liable  in  the  expeQM  of 
.&he  $»roce>i8  of  ledoctiou  ;  allow  an  account,"  &o. 

iLorrf  CMmary,  Cowan. — Aet.  Penney;  Wotherspoon  and 
3la«k,'  Wii.  AgMU.—AU.  Patton ;  Laurence  H.  Maoara,  W.S. 


9th  December  1852. 
Becosd  Division. 
William  CvMiNeaAHs  Stkele  and  others,  PetUionera. 

«Ciitiilar— PioceH — Altkomgh  ettratan,  who  hmd«et*dfor  mimars, 
yroimd  di$clMrg€9  from  tbtir  laie  ward;  ik«  Court  rrfuud 
■jMliveiy  of  the  bond*  of  coMfion  to  tht  curatort  txcepl  on  report 
4ind  approval     their  accountt  hy  the  Accountant  iff  Court, 

PetiUoD  by  curatora  ch(^n  by  minorSj  for  delivery 
of  (bar  bondfl  of  Cfttit4«l>  The  minors  had  all  at- 
imaned  majority,  and  eaeh  had,  on  the  ocoaneuce  of  diat 
evant,  graatea  a  deed  exoneripg  apd  discbfir^ng  the 
pct,iti<fDsr8,  «jid  ratifying  all  iWuf  transactions.  The 
ducbiKgM  were  produced. 

intiinatiun  and  service  were  ordered  on  the  minors, 
who  made  no  appearance,  'i'he  petitioners  moved  for 
warrant  to  deliver  up  the  bond:!  de  pl<tno,  as  granted  by 
the  First  Division  in  BflUo,  3d  July  J8o2,  «pro,  vol. 
xativ.  p.  688. 

JjordJtutite-Clerk.Sxich  a  proceeding  seems  to  me  Irrejirnlar. 
If  the  bonds  are  once  in  the  hands  of  the  Ckturt,  we  cannot 
<»r<ier  delivery  of  them  without  judicial  examination  of  the 
acoeuots,  notwIthBtanding  that  the  minora  have  expremed 
tbenudvBB  satiafled,  and  have  dlpchaiged  the  oorators.  We 
cfM  enljr  grant  warrant  for  delivery  on  a  proper  report  from 
tlM  XoeouDtant  of  Court, 

^emit  <p  Ac&mnifnt  tff  Court  to  report. 
^tL  W.  H.  Thomwn ;  John  Fatten,  WJL  AgM.—{ytM.'C.) 


lOth  December  18S2. 
^BST  DivniOM. 
BitcpiK  &  M'CoBMicK,  ParsmrBf  v.  Jambs  Fyrya 
FBABBn,  D^etider. 
j«r»«H«ion—Do«ipile— Foreign— W  Seotamm  domialad  in 
Nm  York,  mmd  partner  of  a  commercial  firm  there,  emma  to 
SeoUmd.  and  rended  for  two  monlhi.  during  which  it  paid 
a  visit  to  Ireland  and  London,  forming  in  each  eiue  an 
ahteece  of  four  dagi.    At  the  end  of  two  moulhg  he  returned 
to  Amerira.    During  Ai»  residence  in  Scotland,  he  wat  per- 
snneBy  cited  in  an  aetinn  brought  to  recover  payment  of  a 
balance  on  an  accouHting  between  hit  firm  {then  diaaolved)  and 
the  purtueri.  a  commercial  firm  in  Scotland.    He  pleaded  no 
prncetis.  in  respect  the  Courts  if  Scotland  had  no  juritdiction 
vver  him  at  the  date  of  citation^ Defence  repelled. 
This  action  was  rwsed  to  recover  payment  of  ^454: 
188.  3d.,  being  a  balance  on  ao  accounting  between  the 
firm  of  the  pursuers  and  that  of  GreenhijQ  and  Fraser, 
a  commercial  house  carrying  on  business  in  New  YorL, 
which  was  dissolved  io  September  1850.    The  defender 
was  a  partner  of  the  latter  firm. 

The  defender,  although  a  Scotsman  by  birth,  pleaded 
Bo  process,  in  respect  ha  was  a  foreigner  domiciled  abroad, 
was  penonolly  dted  in  Dundee  en  4ih  July  1861 . 


It  appeared  from  the  evidence,  that  be  came  to  the 
Royal  Hotel,  Xhindee,  on  7th  May  of  that  year^  and 
that  he  afterwards  resided  in  the  house  of  Mr,  Bamiayj 
a  partner  of  M'Kenzie,  Bamsay  and  Co,,  who  bad  been 
the  agents  in  this  country  for  the  firm  of  Greenhill  and 
Fraser.  The  following  was  the  evidence  of  M'Kenne, — 
"I  Iinow  the  defender  Mr.  Kraaer!.  Ue  came  to  Dundee 
either  on  the  8th  or  10th  of  Usy  In  the  proifent  year.  He  left 
on  the  2fith  of  Uay.  He  had  been  staying  part  of  the  interval 
at  the  &oyal  Hotel,  Duiidee,  and  the  rest  with  Mr.  Bamsay.  He 
went  to  Ireland  on  the  25th  May.  He  returned  to  Scotland 
on  tlie  28th,  and  came  to  Dundea  about  the  80th  May.  He 
remained  afterwards  in  Dundee  till  the  26th  of  June,  stayiug 
with  Mr.  Ramsay  my  partner.  He  left  on  the  28th  Jnne,  and 
returned  on  the  SOUi.  Hewasin  London  during  thesefoordays. 
He  then  remained  till  the  7th  July,  when  he  left  the  eouotry. 
I  saw  him  daily  during  his  stay  in  Dundee.  Mr.  Frowr  some- 
times visited  hig  father  near  Alyth.  He  did  not  go  there  on 
any  set  days  in  the  weelt.  He  was  frequently  thereon  Sunday 
with  his  father,  but  I  could  not  say  generally.  Mr.  Fruer'a 
visit  to  this  country  was  purely  a  bueinen  one ;  and  so  smhi  as 
he  had  finished  the  object  of  n^  vint,  it  was  his  intention  to 
return  immediately  to  New  York,  and  be  did  return  accwdr 
ingly.  He  bad  no  dwelling-house  or  other  reridenoe  of  hin 
own  while  In  Bootland." 

The  Lord  Ordinary  pronounced  the  following  inter- 
locutor:— • 

"  Having  heard  parties'  pn^cnrators  on  tlie  proof  addncedt 
and  preliminary  defence  as  to  the  domicile  cS  James  Fyfit* 
Fiaser,  oQ  the  4th  day  of  July  yean,  when  the  present 
itummops  waa  executed  agains^  h}m  personally  iu  I>und,ee, 
finds  that  the  eud  James  tySo  Fraser,  dthongb  ^  n^ive  of 
Scotland,  hod  bis  fixed  domicile  in  Kew  York,  being  paituer 
of  the  company  of  Fraeer  and  (ireenhil|,  mercliaDtetbeve,  witU 
whom  the  pursuers  allege  they  bad  transactioDs,  and  in  refe- 
rence to  which  transitions  tlie  present  f)«Uoa  of  ^fvotintiuff 
has  been  brought:  Finds  ^lat  the  said  company,  aud  the 
individual  partpen  thereof,  are  no^  alleged  to  have  ar^y  fnnd^ 
in  Uiis  country,  and  that  no  arrestDieat^'urifi^jGfioriii/M»^/i</4ir 
eaiua  has  been  used  againit  them  :  Finds  that  the  said  Jamw* 
F}-fie  Fraser  came  to  Dundee  in  the  course  of  busineii*  pn  ^ 
about  the  8th  or  lOtb  of  May  1861,  and  that,  while  there,  be  \m\ 
no  separate  boiw  or  establishment  of  his  own,  hni  mldetl 
chiefly  in  the  house  of  a  friend,  and  partly  in  a  hotel :  l^mia 
Uiat  lie  left  Scotland  fiir  Ireluid  on  or  alwut  the  25th  of  May, 
and  returned  on  the  80th  (o  Dundee,  where  \ia  lemaioed  tiU 
the  26th  of  June,  when  he  went  to  London  for  four  da>».  aud 
returned  on  the  SOtb,  and  again  left  this  country  on  (be  7tli 
of  July,— and,  consequently,  tliat  he  wan  not  resident  within 
Scotland  for  forty  days  continuously,  and  had  not  acqt^rvd  the 
domicile  fe>r  cits^on,  of  a  continuous  forty  days'  rwtideuce,  at 
thedateof  the  execution  of  the  summons  ;  and  tiiercUkn:  Hud« 
that  the  dander  ia  not  amenable  to  the  Jurisdiottou  wf  tbi« 
court :  Sustains  the  preliimnary  defence,  uismi«Bes  tb^kt  ^tioD, 
and  decerns:   Finds  the  defender  entitled  to  expenses, 

*'  J^oft— This  is  a  question  of  great  general  importanwj.  In 
Lord  Ivory's  note  to  Mr.  £D>khie,  p.  S7,  he  refers  to  the  case  of 
Wilkie  V.  Muirheiwi,  7tb  March  1629,  Mor.  4811  as  settling 
that  tiia  personal  dtaliun  within  ficotjaad  of  a  ScotMuaii 
domiciled  abroad,  is  '  a  circumstance  of  itself  pufi)clent  to  con- 
stitute jurisdicOoii and  again  he  says,  at  p.  Sa, '  Final^,  tbei  e 
can  be  no  doubt  that,  at  the  moment  a  Scotaman  returns 
to  bis  country,  the  jurisdiction  of  the  native  courts  at  once 
revivoB.  though  he  even  be  here  transiently  only— W  ilkie,  7th 
March  1629,  npra ;  Caldet, l»tb  Jan.  1798,  F.  C,  Diet  v,  Execu- 
Uoo,  App.  Mo.  1 ;  Dickie.  aOth  Dec  18U,  F.  0.  Uut  in  tbU 
case  the  defender  must  eltiier  be  cited  penonaUy,  or  have  ac- 
quiredalegaldomicile  by  residence  for  forty  days  in  one  place.' 

"  This  note  was  issued,  however,  prior  to  the  case  of  Qpaot 
r.  Pedie,  6th  July  1826,  W.  48.  vol.  i.  p.  716,  where  the/w-wa 
ongimi  wtis  held  by  the  House  of  I^rds  to  be  iixsofliL'ieDt  to 
constitute  jurisdiction  against  a  Scotsman  domiuiletl  in  Eng- 
land, and  called  by  edictal  atatlon.  Forty  dayv'  ewittuuons 
residence  is  held  to  create  Jurisdiction  >reu  in  cavex  of 
divorce— See  the  c««e  of  Christian  v.  Christian,  4th  June  1861, 
Scottish  Jurist,  vol.  xxiii.  p.  641 ;  and  if  personal  cintion  within 
Scothuid,  without  forty  dayi'  letudenoe,  is  to  create  joiudietion 
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unlnst  »  ScotaiDftD  domiciled  abroad,  notwithrtandio^  the 
dectdoQ  in  Qraat  p.  Pwlie,  it  may  not  perbaps  be  easy  to  draw 
a<iy  diHtloclioQ  betwixt  the  cue  of  eucb  Bootsman  and  a 
forditner. 

It  is  oleat  tbat  if  the  defender  had  been  an  American  by 
kirbb  as  wull  as  domicile,  be  would  not,  by  hia  temporarjr 
I'reseoce  In  Gotland,  hare  betsn  tiablu  to  U>e  juriwliotloa  of  tbU 
Court.  Mr.  Erakine  (I.  2. 16.)  rayst '  Since  no  Judge  can  pro> 
imtiDce  sentence  od  peinons  or  aalijerts  without  bis  territory, 
<-ivj|  jurisdiction  cannot  bo  founded  anlees  the  defender  either, 
lit,  re^de  within  the  Judtte's  territory  ;  or,  2dlg,  be  poewesed 
ofmnie  ««tate  or  Eiobject  within  it.  lo  the  Brst  case,  the  Judge's 
jnriitdiction  itt  said  to  be  founded  ratioiie  donudUi.  A  domicile 
i*  the  dwellirxi-i'laoi!  which  a  laaa  ehooeesfor  a  fixed  abode 
to  himself  and  bts  fiimily  ;  a  pleasure- house,  therefore,  to  which 
he  Koes  by  starts,  is  Dot  a  domicile,  and  far  lean  a  friend's  houne, 
or  an  inn.  To  prevent  disputes  upon  this  point,  a  rule  u 
received  by  custom,  that  where  one  has  roeided  with  bis  family 
for  forty  days  immediately  preceding  bis  citation,  is  to  be 
deemrd  hia  domicile  as  to  the  queftion  of  jorisdiction.'  But 
if  a  foreifcner  have  not  a  residence  of  forty  days,  and  there  is 
no  jurisJictloD  over  him,  and  if  it  be  settled  ttiat  a  Sootoman 
domiciled  abroa<l  and  living  furthof  theluogdom  is  not  amen, 
able  to  the  juritflictioa  of  this  Court,  and  cannot  be  cited  edict- 
Ally,  how  does  the  drcnmstanee  of  the  summons  being  served 
itpos  bim  personally,  and  not  at  a  dwelling>place,  create  auy 
difference  t  Tlie  jurisdiction  surely  cannot ISow  from  the  mode 
of  executing  the  writ,  but  it  must  be  from  the  authority  of  the 
Judge.  No  doubt  Ur.  Brskine  says  in  the  same  sectiou,  'If 
one  be  engaged  in  tinch  a  way  of  life  as  to  have  uo  fixed  resi- 
dence,— ex  ffr.  a  soldier  or  a  travelling  merchant — a  persimal 
citation  against  liim  is  sufficient  to  establish  a  jurisdiction  over 
him  in  the  Judsre  of  that  territory  where  be  wiu  cited — (Fount. 
Kov  12, 17U9,  Lees.  Diet.  p.  4791.)'  But  this  case  of  tees,  in 
the  firat  place,  has  the  speeialty.  that  the  defender  bad  herit- 
able property  in  Scotland;  and,  in  the  second  place,  that  be 
was  a  soldier,  having  no  fixed  place  of  residence  anywhere. 
The  defender,  however.  In  the  present  oaae,  has  a  fixed  doml- 
«'ile  in  America ;  and  if  he  bad  u'ot  a  forty  days'  domicile  at  a 
fixed  place  wltliia  Scotland,  where  the  summons  could  be  eze> 
cnted,  it  surely  does  not  follow  that  he,  having  a  domicilo 
f  Isewbere  In  which  be  conld  be  properly  sued,  becomes  liaUe 
to  the  juriidiction  by  penional  citation  merely,  and  this  on  the 
anthority  of  a  ease  which  determines,  that  one  having  no 
domicile  anywhere  may  he  litible  by  snob  pemonal  citaUon. 

"  Nor  doi-x  the  case  of  U'Niven  v.  U  Einnon.  Feb.  14,  1834, 
(12  Sh.  p.  4o8),  avail  the  pursuer  aoything.  That  was  not  the 
cHiC  of  a  party  domiciled  abroad  at  all,  bat  of  an  emlpraDt  a^ot 
moving  about  from  one  part  of  Sootland  to  another.  He' was 
cited  in  Invemess-shire,  end  his  defence  warn,  that  he  bad  a  domi< 
cilein ArgTleshire.  HefalledtoprovetbiKinpointof^t;  and 
having  no  fixed  residence  in  any  part  of  Scotland,  he  was  held 
to  be  liable  to  the  jurisdiction  of  the  Sheriff  in  whose  connty 
tie  was  found  and  porsoDally  cited.  If  the  defender  in  the  pre- 
sent case  had  not  been  a  native  Scotsman,  there  leems  hardly 
ftny  reaaon  for  contending  that  be  eotild  be  liable  to  the  juris- 
diction of  this  Court,  especially  in  a  matter  of  the  kind  sned 
for,  and  which  ariws  out  of  transactions  with  bim  in  America. 
He  was  not  responnble  in  respect  of  retiidonce,  neither  having 
a  house  nor  establishment  of  bU  own,  nor  having  t>een  within 
the  kingdom  for  forty  day^  nor  lieing  anything  more  than  a 
mere  pvslng  stranger.  The  eiwe,  tberefbre,  must  rest  on  the 
forum  orij/imt.  But  if  thU  in  ItMlf  be  insafGcient  to  constitute 
JuilKdictioii.  as  the  case  of  Grant  v.  Peuie  ban  fixed,  and  ifther« 
If)  no  domicile  of  residence  where  the  summons  coubl  be 
executed,  it  \a  not  easy  to  see  the  principle  by  which  the/oram 
enynuand  tiie  purHonal  execution  are  to  be  united,  so  as  to 
create  a  jurindirtioa  against  a  Scotsman  domiciled  abroad,  and 
who  was  merely  (tawng  through  any  part  of  hii  native  country 
with  which  he  has  cut  off  all  connection.  Nor  does  the  Lord 
Ordinary  consider  that  any  light  is  thrown  upon  thitt  subject 
by  reference  to  the  matter  ot  i^legiance,  nor  to  qu<«tion«  of 
treason,  to  which  the  pnrauur  r.'ferred.  'I'liis  Is  im  ordinary 
civil  suit,  arising  out  of  tmnsactions  with  an  American  house, 
and  the  mere  presenoe  uf  the  defender,  who  is  domiciled  in 
New  Tork,  does  not  seem  suflBctrnt,  although  he  be  a  natlve- 
iKnn  Scotsman,  to  render  bim  liable  to  the  laruKlietion  of  this 
Omrt" 

The  pursuers  reclaimed.    At  advising, 


r.ot^  Pit'i^ent. — ^This  question  nilw«  a  variety  of  points,  son* 
of  them  very  difticult  There  is  no  question  its  to  the  dtsliM 
of  the  defender,  or  as  to  whether  the  copy  of  the  somUMm* 
was  left  at  the  proper  pliice.  He  was  cited  personify  ;  be  ww 
therefore  ciied  effectually  if  jurisdiction  exuts. 

The  Uct&  appear  to  be,  that  tbe  defender  wa»  residing  ia 
America,  where  he  whs  factor  of  a  house  canning  ou  buuineK 
and  holding  transactions  with  partieii  in  this  coentry.  tiie 
partnership  was  dissolved,  and  he,  being  originally  a  Scotsman, 
name  to  Dundee  on  7tb  Hay,  He  lived  a  day  <Hr  two  lo  a 
hotel  tliere,  and  then  went  to  live  In  the  boose  of  Mr.  Bamay, 
a  partner  of  tbe  honse  of  H'Kenrie  and  Bamsay,  who  were  lils 
f^rents  and  correspondents.  He  resided  there  till  7tb  July. 
During  that  period,  from  7th  Uay  till  7th  July,  ther«  were  two 
occasions  dnriiw  which  be  waa  oat  of  Bcotiand : — In  May,  Mi- 
absence  lasted  wee  d^ys ;  In  July,  he  was  absent  dating  fimr 
days. 

Now  the  qnesUon  occats,— the  defender  being  called  oe  t» 
answer  In  a  claim  at  tbe  instancy  cS  the  Dundee  Hoom,  ariring 
out  of  transactions  between  it  and  tbe  American  Hoose— whe- 
ther there  he  jurisdiction.  The  Amative  of  this  qUcetlMi  it 
ro^ntained  on  various  gronnds. 

In  the^U  plactf,  the  defender  Is  *  native  SootsmaB,  retim- 
ing to  bis  own  country,  and  cited  there.  It  is  said  there  is 
therefore  jurisdiction  as  to  this  traDsaoUoo.  That  was  not  tbs 
point  in  Pedie  v.  Orant,  because  there  was  no  petvoual  cltatton 
there,  which  we  have  here. 

It  is  said  farther,  that  there  is  jorisdiction  In  re^teet  th* 
transactions  out  of  which  tbe  elalm  arts«s  took  place  in  8<^ 
land.  Whether  Scotland  k  to  lie  taken  as  the  focus  of  these 
transactions,  is  a  question  of  nicety  and  difficulty.  And,  opoa 
tbe  whole.  I  do  not  think  there  is  much  in  that  view. 

H  is  then  said,  that  he  was  in  Scotland  in  Bamsay's  honw 
upwards  of  forty  days ;  and  that  this  being  comblueo  with  tbe. 
domicile  vt  origin,  and  personal  Station,  is  safl&cient  4o  crest* 
jurisdiction.  Against  that  it  was  said,  that  residence  in  sD 
liotel  or  a  friend's  bouse  was  not  enough.  Peihape,  if  this  wera 
a  case  where  there  was  no  peraonal  citation,  and  a  mere  ser- 
vice copy  was  left,  residence  in  a  friend's  house  would  not  Im 
enough.  But  there  was  here  personal  citation.  L^therefoiclhe 
defender  lived  in  Scotland  forty  days  eontlnotnttly,  tt  la  (rf  no 
consequence  if  it  was  in  a  friend's  house  or  bis  own.  ]t  would, 
not  have  made  tbe  matter  better  If  lie  had  been  living  in  idn 
own  house.  He  was  living  in  Mr.  BamBuy's  honse, — a  booie 
in  some  degree  connected  with  the  transactions  out  of  which 
the  claim  emerges.  He  was  therefore  renldlog  at  the  only 
place  where  he  might  have  been  expected  to  be  found. 

I  think  there  is  suBlcient  residence  to  create  juri8dtetion<^ 
I  do  not  know  that  it  Is  anywhere  hdd  down  that  forty  dayi' 
eott'itutout  resideuL-e  is  necessary.  If  it  were,  then  a  native 
Scotsman  who  returns  here  for  a  year,  but  goes  to  Zjondon 
every  month  for  a  dny  or  two,  wouid  not  reside  here  ao  as  to 
create  jurii«dictiuu,  not  having  resided  for  forty  days  contlou- 
ousiy  during  suy  portion  vS  that  period.  I  do  not  thtiifc  then 
Is  st^cieut  intenuption  of  continuity  In  this  case. 

On  the  other  hand,  suppose  a  foreigner  redding  here  for  two 
or  three  days  every  mnntl,  during  a  long  period,  that  wotdd 
not  create  jurisdiction  even  although  the  sum  of  theee  rwL- 
dences  should  amount  to  forty  days.  But  here  there  was  pot 
siithuient  intenuption  ;  for  if  tbe  kind  o(  residence  which  todi 
pliice  had  continued  for  several  raoiith»,  it  could  not  Iiave  ben 
held  that  there  bad  not  been  residence  fur  forty  days. 

I  am  not  prejiared  to  say  we  may  not  IooIe  at  the  other  ele- 
ments iu  this  case.  Fedie  v.Qrant  merely  HxeatbatUwdoii^ 
cile  of  origin  wilt  not  do  by  itsi  If  I  don't  know  tbtJt  U  Via 
iutended  Ut  be  decided  in  that  case  that  residence  was  not  to 
be  considered  as  an  element.  Lord  Eldon  puts  tbe  case  iajht 
abstractly;  he  takes  tbe  extreme  ease— it  a  party  bora  in  ^i- 
bind  shall  stay  away  idways,  will  tbat  do  r  He  does  Do('^ 
with  the  ease  of  a  Scoiaman  coming  back  to  Scotland  woX  in- 
ference to  his  busineis  transactions.  I  refer  to  Ixird  Xvoo'k 
note  to  Erskine.  In  which  these  cases  are  commeoted'oo, 
note  winds  up  by  the  important  obHerratlon— "  In  aU  tM^ 
eases,  there  must  be  penwnal  dlatlon." 

On  tbe  wh<^  matter,  I  think  thure  is  enough  here  to  pteMd 
Jariadlctlon,  and  I  am  thenfeie  for  recalling  tbe  loterbc^T 

Lord  /Ubrton.— I  cononr.  The  c«ie~of  Pedle  ^tleft^h 
that  where  a  native  Scotsman  Is  reeideBt  abroad,  tbe  lyrijjfflC 
of  origin  Is  not  enough  for  edictal  dtsilon.  But  MlHMlt 
thingof  tbat  wxi  here.  Jo  the  coee  of  Muarthiu; 
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«W  wbefber  tbe  posBeasloa  of  an  eiitate  on  appuene^  was 
^ugfa  to  kmnd  jurisdiction  for  eiJIctal  cfttation. 

Bat  we  an:  cleur  of  any  Buch  difficalty  her&  The  qneittion 
fomes  to  bo  tiiis.  'Wlien  a  oatlve  Scotsman  returns  to  this 
^juntry  and  resides  in  it  a  coiitiideralile  number  of  dajEi.  and 
i«  there  f^crstonally  cited,  is  that  enough  F  I  think  it  is.  It 
would  be  a  strong  tiling  to  hold,  that  residence  here  fur  a  few 
igyt  iruuld.  with  personal citatloD,  be  enough  to  support  juHe- 
dictioQ  against  a  foreigner.  But  I  see  no  difficulty  in  snp. 
pcrdi^  jutiBdtcUon,oii  such  grounds,  against  a  UcotMman  who 
«bo(«»  to  oome  here,  and  to  subject  himself  to  the  jurisdiction 
of  theCouri^of  hie  own  country,  to  which  he  is  personally  cited. 
I  m  rather  disposed  to  bold — and  there  are  aothoiities  for 
holding — that  personal  citation  II  enough  to  found  jnrlidiction 
agiUott  a  S(X)t£inan. 

Bit  there  are  other  circumstance!  here.  This  gentleman, 
who  b  a  SootHUian  by  birth,  returns  to  Scotland  and  resides 
sixty  daya,  with  the  exception  of  a  few  days'  absence.  There 
li  n* authority  for  holding  that  a  Scotamanin  such  a  sttuaUoa 
ii  to  he  treaied  as  an  absolute  foreigner. 

Therefore,  looking  at  all  the  drcum stances,  I  concur  with 
JOOT  Lordsldp. 

/«rtf  Cmmt^hame. — If  the  jurisdicUon  of  this  Court  over  the 
defender  rested  only  oii  the  ground  that  be  had  a  legal  domicite 
is  Scotland,  by  a  residence  in  a  dwelling  of  his  own,  for  more 
Iban  forty  days,  I  sliould  have  paused  before  differing  from  the 
Lord  Ordinary.  I  have  notcomc  to  nn  oppusite  conclusion  from 
Ttior  Lurdship  on  this  point ;  but  when  I  find  it  laid  down  by 
£nkiiitf  (I.  £.  li).  that  "  adumicile  is  the  dwelling-place  which 
a  maadwoses  fat  the  fixed  abode  of  himself  and  his  fiiraily,  and 
tbst,  therefore,  a  pleasure-hoasu  to  whiub  he  goes  only  by  starts, 
ii  oot  adomtiS^  and  far  less  a /riewl't  houie,  or  an  inn," — looking 
1*1  that  authority,  I  should  hesitate  (o  say.  that  a  stranfier  und  a 
foitigmr  woqld  in  general  be  subjected  to  our  jurisdiction 
ntitm  ■domidln.  by  a  temporary  visit  to  Scotland,  ^ough  pro- 
lonyed  beyond  iuTty  days,  under  the  circumstances  whicb  here 
«cear. 

Butl^  witb  yonr  Lordshlf^  that  there  are  specialtlet  In 
the  pment  case,  established  and  admitted  beyond  doubt,  wliloli 
aiU^  great  deobt  to  the  validiiy  of  the  otg^jtlon  to  our  jurit- 
(Cctioi,  wiihuat  renouncing  or  diRregarding  one  of  the  most 
jncient  sources  of  jurisdiction  recognized  in  law.  The  defen- 
der admiu  tbat  he  is  k  natUt  of  Scotland  ;— he  stills  remains 
under  tliu  allefpanoe  of  the  Queen — and  I  am  not  aware  that  he 
H  the  subject  or  cidxen  of  any  other  soverrign  state ;  he  has 
been  penonalfy  tUed  to  appear  before  the  Supreme  Court  of  his 
DitiTecounti^.  And  under  tlie  comblnaliuo  of  ciruumstancea 
which  thus  oocur,  I  ara  ol  opinion  that  he  cannot  repudiate  or 
decline  the  jnriwlictioD  of  this  Court. 

Neither  ca«  I  Suil  any  principle  or  authority  for  the  defender's 
plt%  en  tlie  state  of  tlie  facts  here  ascertained.  The  case  of 
Crmt  T.  Pftfie  in  the  House  of  (lOrds  in  183 1 ,  f  1  WIImd  &  Shaw, 
p.  Hi),  lias  sometimes  been  founded  on  as  abrogating  in  all 
«asei  tiie/onan  origmii  in  questions  of  juriadiciion.  But  the 
«aie,  when  examined,  leads  to  no  such  Inference.  In  that  in- 
■tance,  a  claimant  in  Scotland  cited  edittaUy  a  defender  resident 
in  Loodoo.  who  was  a  native  i>f  Scotland,  but  who  had  not  been 
ifltfaiscuontry  for  many  years.  The  pursuer  took  this  step 
*-*«!  when  k  was  alleged  tliat  ^le  accounts  between  the  parties 
Wnwd  tlie  Mibject  of  a  pending  tuU  in  Chancery.  In  that  very 
■pedat  case,  the  Cunrt  ofBeview  reverted  the  decision  uf  the 
(^MiA  of  iieMriun  sustaining  the  edlctal  citation,  and  held  that 
lliere  wu  nnjuriMlictiuu  in  graeral  over  an  sbsent  native  ralioru 
«igHiii,  wttliout  personal  citation,  but  remitted  the  case  back 
10  Uw  Court  uf  Session  to  inquire  how  fiir  the  defender  was  u«.t 
twrnMAvtaUone  ctalraettu  ;  and  keeping  in  view  the  connection, 
tfaqy,  ofibe  proceedings  In  Cliaucery,  with  the  claim  In  the 
ticoteb  Court. 

I  iMst  bold,  therefore,  that  the  authority  of  that  case  hss  been 
nusvndcntood,  and  that  it  w^s  neither  found,  nor  inteiidetl  to 
W  fatnd  thereby,  that  the  jurisdiction  ol  the  Supreme  Court  of 
aoyHMmtry  over  its  liege  sultjbcts,  ratiom  ori^iniB,  wa»  In  all 
cans  to  be  held  as  abolished  in  future.  I  do  nut  understand 
iblstD  ba  the  law  of  any  country.  There  may  often  be  diffi. 
coMssta  tilw  citation  ur  service  of  such  suits  against  noa-ruf- 
■'W  piTtlsSi  Bat  where  they  can  be  pertonally  or  duly  cited  be- 
^»eDqipebm<[  court  In  tbeir  native  states,  I  do  not  under- 
■ta«t  tfaltaii  otyection  to  jiuisilictioo  would  be  sustained  in 
■"r^Wtoy,  or  under  any  iiystem,  administered  on  right  prin. 


As  to  the  practice  in  analogous  cases  io  England,  I  have  n» 
meansof  ascertaining  it;  but  it  appears  to  have  been  fbnnd  in 
various  cases  of  authority,  that  '  a  party  (an  alien)  may  bo 
arrested  in  England  for  a  debt  contracted  in  a  foreign  country, 
though  the  law  of  such  country  does  not  allow  arrestment  for 
debt.' — See  cases  of  Finlay,  2  East.  453;  and  De  la  Vega,  I  Barn. 
&  Aid.  284.  It  seems  to  follow,  that  a  foreigner,  and  still  more, 
a  native  of  Britain,  must  be  amenable  on  pcrtonal  aertws,  io  an 
action  of  consUtotlon  before  a  British  court. 

But  whatever  be  die  law  of  other  countries,  the  law  of  Scot- 
land has  uniformly  sustained  process  against  a  native-born 
subject  when  penonally  cited.  Peculiar  weight  hae  ever  been 
attached  to  that  form  of  citation,  as  barring  a  native  fjom  re- 
pudiating jurisdiction.  Thus,  in  one  of  the  earliest  cases  on 
record— TfiMte  in  1629  (Diet.  p.  4814).  It  is  reported,  'that  a 
pursuit  on  a  contract  executed  in  En^aod,  was  sustained  against 
his  person  when  he  came  to  Scotland,  and  against  his  goods 
there,  he  being  a  Sceiman,  and  pertonaUy  tited.'  The  other 
authorities  on  this  point  will  be  found  fully  adverted  to  in  the 
elaborate  note  of  Lord  Ivory  in  bis  edition  of  Erskine  1828 
fpp.  38,  39),  to  which  your  Lordship  has  referred ;  and  to  these 
authorities  may  be  added  the  case  of  M^Nivtn  v.  M'Kmnon  in 
1884.  Bemdes,  with  reforence  to  the  case  and  authorities  in 
this  question,  it  deserves  especial  notice,  that  among  the  many 
cases  of  disputed  jurisdiction  on  record,  I  cannot  And  one  in- 
slince  io  which  a  party  personally  cited,  was  found  entitled  to 
decline  the  jurisdiction  of  a  competent  court  In  his  native 
country.  The  absence  of  such  authority  is  of  great  weight 
in  the  present  discussion. 

The  jurisdiction  recognbed  In  these  oases  mny  be  farther 
illustrated  by  reference  to  another  branch  of  our  practice,  of 
daily  occurrence.  Where  either  a  foreigner  or  a  native,  after 
long  absence,  repairs  to  this  country,  he  Is  notoriously  subject 
to  instant  apprehension  as  in  meditattoru  fugat,  if  it  be  suf pected 
that  he  intends  to  continue  his  soj'mro  out  of  the  country.  In 
such  cases,  there  must  be  ptrtcmai  service  and  appreliension ; 
and,  in  general,  the  alleged  debtor  must  find  emtfon  to  eater  ap> 
pearaqce  in  any  action  to  be  brought  against  htm  in  our  oourts^ 
within  six  months,  ^lat  affords  a  strong  illustration  of.  the 
effect  given  to  penonat  dtatim  as  the  ground  of  jurisdiction 
against  strangers  of  all  classes  accidentally  found  withiu  our 
territory. 

Fartlier,  in  sustaining  the  Jurisdiction  at  present,  every  plea 
suggested  by  the  sute  of  the  ikcts  as  ultimately  discluaed,  will 
be  afterwards  open  for  consideration.  If  it  shall  be  found  that 
there  are  grounds  for  shifting  the  /enm,  or  having  the  actioii 
tried  elsewhere,  effect  may  be  given  to  them  ;  while,  if  it  be 
ascertained  that  the  loeu*  eontreetut  as  to  any  part  of  the  trans- 
actions at  issue  was  tn  Scotland,  that  would  give  aitdltionat  vali- 
dity to  the  action  as  brought.  In  tlie  meantime,  la  order  le 
have  the  question  coniidered  in  all  Its  bearings,  tlw  interlocu- 
tor must  at  present  be  recalled. 

Loid  Ivory. — I  am  also  for  recalling  the  Interlocutor,  and 
very  much  on  the  same  grounds  as  your  Lordehipe. 

Both  on  the  general  view  of  the  law.  and  on  the  special  cir- 
cnmstancea,  I  think  the  jurisdiction  ought  to  be  euntalned.  I 
would  rather  rest  the  judgment  on  the  special  circumstanceii. 
The  defuiidur  resides  in  this  country,  during  a  period  of  nearly 
sixty  days,  at  tbe  house  of  a  partner  of  the  correspondents  of 
his  firm.  That  houHe  was  his  bead-quarters  during  his  resi- 
dence  hero.  I  do  not  thii.k  that  the  occasional  absences  whicli 
took  place  disturb  the  continuity  of  the  residence,  so  as  to  de- 
stroy the  domicile  of  citation — if,  indeed,  a  domicile  of  citation 
was  necessary.  When  he  left  the  house,  he  left  the  heavy  part 
of  his  equipment  there.  That  ru^deoce,  with  personal  sta- 
tion, is  enough  to  support  the  jurisdiction.  There  is  enougii 
here  against  a  foreiguer — there  is  more  than  enough  against  a 
Scotsman. 

A  domicile  of  citation  is  not  necessary  where  there  is  per- 
sonal citation  ;  it  is  only  nevesKary  where  there  Is  citation  by 
leaving  a  service  copy. — the  Cr'rm  which  the  law  recognises  as 
a  sub^tute  for  proper  and  regular  citation. 

On  the  general  point.  It  has  been  decided  In  Fedie  v.  Grant, 
that  the  domicile  of  origin  will  not  do  by  itsell  That  decidon 
goes  a  Very  tittle  way  here. 

So  likewise,  in  Wilkie's  case,  it  was  held  that  the  loeut  eon- 
(mcfiu  Is  nothing  without  personal  citation. 

In  the  case  of  Lord  Stormootb,  where  the  defender  had  re- 
sided a  month  in  the  country,  cdictui  citation  was  held  in- 
competent,  as  it  did  not  apply  to  the  case  where  the  defender 
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te^a«t  in  tbe  eotintty.  ft  mM  bdd  tbU  lie  oi^glit  to  hkve 
been  dted  personsItT'. 

Hen  ykt  htiv6  the  domicile  of  origin,  penottAl  citatioti,  and 
•lao  the  pecallftritf,  tbBt  the  cl^m  ftrim  opos  traoeactlont 
betiTteii  partiea  who  are  mvtoal  BoettiK  Tbe  debt  med  for  ik 
tike  belanoe  of  an  iaeacf  aocoant  We  hsTe  tbe  ntii  eontraetiu, 
the  ratio  vHsiMi,  penonal  citstioOi  end  residenoe  for  tf  xty  dayK 

I  Am  therefore  of  oplttlou  that  the  interlocntoi  ebould  be 
KceUed. 

Attefj  and  npet  4efeHc6  of  Ao  procaa. 

Pwmeai  Anthoritiea,— EoUnei  1.  2,  26i  Onnt  0.  Podie, 
1  W.  &  716 ;  Soott  «.  Aodecaon,  July  8,  im,  10  S.  O.  760. 

Lord  Or^nary,  Robert9eii.~M(<.  Dees;  Daneett  end  Devrai\ 
W.8.  Agent9.—AH.  SoL  Uen.  (Neaves) }  Leuieiiee  Vki  Mecttnt 
W.8.  AgmL—h.  Ofef*.— (F.H.) 

Dtcember  1852. 
Vnift  DimioM. 

Mrs.  Nancy  Romaon  or  Binclair  ft  otberfl,  Olairnxmix,  v. 
Maloolu  Sinclair  and  Neil  Sinclair,  Ctaimanis. 

Parent  And  Child — Liferent  and  Pee — Teiument — Conttrae* 
tion— il  jUAcr  hequeatlted  £600  to  kU  iaughttr  tm  /i^ent, 
and  to  her  dltlAvn  in  fee,  rndding  tkete  worth  to  tkt  beqiutl— 
"iti»  mmihrHood  that  Im^dt  ktr  iiief  Act's  sWe  itt  tkt  akove 
aum."  Tlu  daigkter  rtjuuiiattd  Me  /athtr't  ttttleneiU,  and 
betook  kertelf  to  ker  legal  rigku — Held,  upon  a  totind  con. 
timetian  of  tkt  obott  cAmM,  tkat  in  nHmg  ande  £600  for 
Moofoftkt  damgkler'§  ekitd,  tkere  tkoutd  be  deducted  mkat- 
ceer  »tm  tkt  daugkter  tkoitld  be  entitled  to  a$  her  tkare  of 
ker  wuther'a  portion  of  tke  gaoda  in  communion. 

This  vas  a  mnltiplepoiiHUag  brought  for  the  purpose 
of  distributing  the  estate  of  the  deoeased  Dunoan  Sinclair. 

The  cirouinstiuices,  so  far  aa  bearing  on  the  oonstmc- 
tion  of  the  will^  and  the  clauses  of  the  will,  are  fully  set 
(ortb  in  the  Lord  Ordinary's  interioeutor,  which  was  in 
the  fiiflowing  t6mu>— 

«'  Unds,  let.  That  in  ttettiog  aside  the  snm  of  £800,  prorided 
to  be  laid  oat  th  heritable  mmri^  for  flie  fbmllr  of  lire.  Bori- 
eoA,  in  terms  of  the  tiut  wUl  and  testament  of  her  father,  there 
ahidl  be  deducted  thei^rom  whatever  Ann  Urs.  Roriaon  shall 
be  entitled  to  as  her  iihare  of  her  mother's  portion  of  the  ^oodfl 
In  cotaraunion,  and  that  the  residue  shall  be  invested  in  heri- 
table security,  or  in  the  Banic  of  Scotland,  during  tbe  lifetime 
orifrB.  &oilB(m,Bnd  at  her  death,  divided  eqoallr  amongst  her 
bmily,  or  if  she  dte  withoat  k  tam^y,  the  principal  to  return 
to  her  sisters  and  brothers,  in  terms  of  the  will  and  settlement 
of  the  said  Duncan  Sinclair  :  Finds,  2(2,  That  Hr.  Duncan  Sin- 
clair 1^  seven  cbtl<Iren  at  the  period  of  his  death,  and  was 
BHPfived  by  John,  his  eldest  son,  who  died  16th  Jane  1848  :  Srf, 
ThAt  John  never  took  poasesHioo  of  tbe  leases,  or  of  any  of  tlie 
herttaUe  |ffopertv ;  bat  that,  before  his  death,  a  eommnnloK 
had  taken  place  between  him  and  his  brothers,  HiUcolm  and 
Kelt  Slndwr,  tbe  ezecoton  of  Duncan  Sinclair,  who  offered  on 
the  I2tb  June  the  snm  of  £425,  on  condition  of  htfl  granting  a 
discharge  of  his  share  of  kgitim,  goods  in  communion,  or  any 
other  possession  in  his  father's  estate  :'  4(A,  That  John  Sinclair 
died  »B  the  l&th  of  June,  and  on  tbe  18th  of  June  his  sola 
ezecntriXj  Mrs.  Sinclair,  accepted  of  the  offer,  and  afterwards, 
OQ  the  ta  January  1846,  granted  a  discharge  for  tbe  snm  of 
£42S,  and  of  any  claim  that  John  Sinclair  had  i^ainat  his  fa- 
ther's estate '  as  one  of  his  children,  or  one  of  hie  mother's  next 
of  fcin :'  ilk.  That  the  transaction  which  thus  took  place  must 
be  held  to  have  effected  a  collation  of  whatever  rights  John 
Sinclair  might  have  had  as  eldest  son  and  heir  to  the  leases, 
and  that  tliA  leases  or  heritable  property  became  part  of  tlie 
executry  of  Dancan  Slnclar :  6f&,  That  each  of  the  seTen  chll. 
dren  of  Dancaa  Sinclair  had  a  claim  of  one>ffev«ntb  part  of  the 
Ugitin,  and  to  onc-eeventh  part  of  the  estate  belonging  to  their 
mother  at  her  death  ;  and  finds  that  the  pnrauers  are  entitled 
to  one-seventh  of  the  legitim,  and  their  mother's  estate  accor- 
dingly ;  &nd  appoints  paitles  to  be  farther  heard  as  to  the  sums 
payable  to  tlie  pursuers  under  this  mnltipkpoindiiig — reserving 
all  questions  as  tu  whcttier  any  oC  the  clilldren  haw  received 
«ay  sans  which  they  may  or  may  not  be  bound  to  collate. 

**  JStM^The  late  Doncail  SineliUr,  tacksman  df  Glenoe,  made 


a  hofogrmh  nill  In  these  ttrrtoS ;— <  I  now  faiSke  my  wflPin  the 
name  of  God,  Son,  and  HolyOhost,  as  follows  ;—Mai^gu«t^i»r 
eldest  daughter,  to  have  £800  sterling,  and  Nancy,  tof  y«bn. 
geift  daughter,  to  have  £800  steHIng,  and  the  princitMl>of  fte 
above  to  be  lodged  in  heritable  security.  Or  in  the  Bnufeef  gaot- 
land,  during  their  life,  there  to  get  the  yearly  Itaterert  ol  it ; 
and  if  they  matry  and  have  a  family,  if  any  of  them  diM  wfth- 
out  a  ftmWf  ,  tbe  principal  to  return  to  her  sisters  abd  ftfolbsik 
equally  divided  among  tbbm  ;  it  is  ondenttood  that  1  inottttfe 
their  mother's  shares  in  the  above  enms,'  kc.  After  "M^etas 
other  provisions,  the  will  beats,— Malcolm  abd  tar  MtM, 
to  liare  all  the  rest  of  my  means  or  mbjecii,  say  black'eaClft-, 
sheep,  horses,  and  crop,  and  any  monvj  left  after  tbe  SUM 
snms.' 

"  The  youngest  daughter,  who  Is  described  M  ^IM^,  flo* 
Mrs.  Rorfson,  hao  repndTated  her  (lather'stesWnient.Hnd  el^med 
herishare  of  her  rtiotlj^r  a  portion  of  tlie  goods  in  cddlinotilbft, 
and  her  kriiim.  A  claim  has  been  pot  hi  for  Miss  Jatte  M»- 
SellHortBoa,  Mrs.  ttorison's  only  cMld,  aOd  on  behalf  tbe 
children  naieituri  of  the  marriage,  that  the  £800  flboilld  be  set 
aside  for  them  in  Hke  nmnneT  as  if  MtK  Berisott  bad  tiet  eUss* 
ed  her  share  of  her  mother's  succemioo.  The  qUestloa-  mm 
to  be,  What  effect  is  td  bs  given  to  tble  pftrrftlon  In  Um  Mtk- 
ment-^  It  Is  undentood  that  X  Include  Uirir  mother'B^haie  in 
the  above  sums  f 

"  Duncan  Sinclair,  by  including  In  tbis  £80O  ^e  sttm  wMdi 
his  danghtets  were  undonbtedir  enUtted  to  daim^  if  thtf 
choee,  as  their  share  of  the  mother's  porMoii  of  Che  geodsla 
commnnton,  which  were  all  in  Hr.  Mndsit's  poSBesMw)  wbm 
he  made  this  will,  did  not  and  coatd  hot  exolnde  Bhrl- 
son's  right.  If  she  chose  to  exercise  H.  Sb6  could  sttpamte 
what  her  father  had  Included  In  the  ;C860V  If  she  thonght  fit; 
but  it  was  thus  declared  to  be  tbe  testator's  Intenti^h  by.t^ 
use  of  these  words,  and  becomes  matter  of  necetfuuy  itiK-Knor. 
that  if  that  mm  is  not  included,  it  mMt  be  no  mxuAf  test,  tm 
the  legacy  of  £600  no  longer  snbM  to- that  BKtBni  It  win 
therefore  be  diminished  by  whatever  poftfen  of  ll«r  motiisr't 
succession  Mrs.  Borison  severi  from  H  on-  that  aocoin^r 
fee  provided  to  the  grandchildren  wlfl  then  be  £890j  mlDiit- 
what  the  testator  meSnt  to  be  included  i*  It.  but  wlifeh  ftnt. 
Borison,  by  the  exercise  of  her  rigbtr  boa  chosen  sboold  not 
be  Inclttded  In  it.  Befbrence  has  beea  nade  to  ihe  case  of 
Fisher  V.  Dixon,  decided  In  this  CWt  sosd  in  ^  SonecT 
Lords.  In  that  cose,  Mr.  IHxon  beqvMChed  certain  proviriotts- 
to  his  daugfaten  in  Uferent,  and  to  their  children  In>  fce,  itith 
a  declaration  that  these  provisions  shenM  be  in  fhll  of  all  their 
legal  claims.  It  woe  held,  both  in  thdsCouit  and  in>  the  Houtt 
of  Lords,  that  an  '  unconditional  fee  was  tfiereby  cowtitoted 
iu  favour  of  the  grandchildren,  whi<fa-wa»  not  defoaelhleby 
the  daughters  repudiating  their  proviidDn>aad  betaking  thein- 
sulvn  to  theh^  Uffitim.  A  majority  of  tUs  Court  held,  that 
whatever  might  be  Mr.  Dixon's  intentiea.  yet.  without  an 
express  declamtion.  It  conld  not  be  uwintateed  thsi  the  r^it 
of  the  grandchildren  to  the  fee  wantolMftlfcvted  bybbeolaim» 
made  by  tlieh-  paieubt;  and  ttie  Hour  ef  Lirdd  affiraied  thb 
Judgment. 

"  Every  question  nf  this  nature  dci»eftd»  upon  tbe  sxpM- 
stons  made  use  of  by  the  testator  to  deeioru  Ids  intention ;  at 
it  appears  to  the  Lord  Ordinary,  that  thia  oaw  supplies  an  «x- 
prees  declaration  of  iotentfon,  which  shiae  Of  the  Court  thnn)^t 
was  made  out  In  the  case  of  Fisher  referred' to,  while  aUk^ 
thought  It  was  only  nrntter  of  conjectare.  U  Is  only  with 
regard  to  the  mother'a  Share  of  the  goedft>lB  semmnolob  that 
there  Is  in  tiOs  ease  a  dectomttmi  that  tbey  were  Included  is 
tlie  provision  cf  £800.  It  does  not  apbear  wh>:ther  D.  S(a- 
clatr  was  aware  of  the  claim  of  kgitim  whkA  mlglit  he  mkde ; 
but  whether  ho  was  or  was  not,  there  Is  no  decIaratlM)  Cbat 
tegilim  was  included  in  that  provkioo.  Tbe  £8O0H6  not  there- 
fore held  to  be  diminished  by  Mra.  Korisoa  eUmIng  bef  bsflUm; 
bat  it  appears  to  the  Lord  Ordinary  to  h«  in  direct  oppc^thw 
to  the  expressly  declnred  intention  of  tb*  testator,  that  the  Ml 
mm  of  £800  was  to  be  set  aside  for  the  grandchildvei),  fcfWr 
the  testator  had  declared  that  there  shotdd  be  included  neder 
that  sum  the  share  of  the  goods  In  csmmontoa  l>elongii)^  lo 
the  mother,  and  that  is  taken  away  from  the  fnnds  *hIHi' 
were  in  his  posseeKton.  The  drcumstan**,  that  Uie 
portion  of  her  mother's  share  which  was  included  Is  notlh^ 
tloned,  cannot  affect  the  case.   Certum  eti  guod^itt'iait^ol^ 
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ibtt's  share,  arooaQtioo;  ia  £27C^'  or  Anf  other  deAoit^  ffuni, 
H  would  be  clear  In  ibat  cote  thai  ibe  smn  provided  WM 
SSOa.  supposing  tbe  motKet's  abate  Inotadetf,  bttt  tbftt  tb^ 
t«8tBtor  Intended  H  flbonid  be  only  £680  tf  It  «»  not  in- 
daded,  bat  deducted  from  it. 

"Tbe  present  action  of  tniiltfplepoinding  Ib  broi^ht  (o  aB> 
certkin  what  Mre.  Rortson's  sbafe  of  ber  mother^  portiori  of 
fee^piodg  ta  oommunioa  ia.   It  will  tberefore  be  precisely 

"It  appeftrs  tbe  Lord  Ordtnarjr  tbiit  the  eiue  of  tHton 
went  DO  further  than  this, — A  testator  provided  tke  ^ferent  of 
AceiUio  Bam  to  his  children  who  had  a  ri^tht  to  Ugltim  and 
legal provipioDB,  and  coald  either  dtscbHi^e  them,  orrepudittte. 
He  giies  the  fee  of  thdt  Sum  to  the  gfBndohildren,  who  bad 
w  ^M-to  hgilim,  or  power  of  dtsclwrfiiiOR  tt.  Why  shobM 
tbe  nfodiatlon  of  tke  llhrenten  affect  tbe  ne  beqneatfaod  to 
otbtr  pmoDs  f  Xord  Fnllerton  observed—'  That  It  #eiild  b* 
oMitepping  the  limite  of  legitltoate  coustrnctloD  to  connect 
mifa  ^e  sarrender  o[  kgttint  not  only  tbe  provi^one  of  lifneofe 
created  in  &TOur  of  tbe  dan^iibteTB,  i»bo  had  a  right  of  kgiHni, 
bat  tbe  provisloD  of  foe  In  &vour  of  the  children,  who  bad  no 
tacti  right.  BO  as  to  raise  by  Implication  a  condition  affecting 
tbe  bequest  to  the  children.'  /Ton  tmttat  that  tbe  testator 
would  not  bare  given  bis  gradacbildren  the  fee  be  bad  ex- 
pr«n)y  provided  to  them,  ftlthongh  their  parents  cfaose  to> 
claim  tMr  legal  rights,  and  repudiated  the  settlement.  Bat 
here  the  testator  apeciallv  ilecUred,  in  the  provision  both 
to  tbe  children  and  grandchildren,  that  it  included  a  certain 
sam  In  bU  possession,  which  was  tbe  mother's  share  of  tho 
goods  in  ohmmunion.  If  tbe  parents  cboee  to  take  that  away, 
it  becomes  matter  of  necessary  inference,  that  the  snm  so  be* 
qaeatheil  is  dimiaiflhed  by  what  is  no  longer  included  in  It." 

Mrs.  Rorison  afad  her  daughter  reclaimed,  and  prajed 
the  Court,  inter  aliaj  to  find  the  children  of  the  marriage 
between  Hr.  and  Mrs.  Roriaotl  odtitled  to  the  foe  of  the 
legacy  of  j£hOO  left  to  them  by  the  late  Mr.  Sinclail-'a 
will,  vfthout  anj  deduction  ia  respect  of  Mrs.  Borisoa's 
clun  to  a  shue  of  her  mother'd  sticcesaou." 

At  advising, 

Lvi  P>«tiderU.—ln  this  ease  the  interlocntor  of  thti  Lord 
Ordio&ry  de&ls  with  two  things— 1.  tbe  provision  of  £800 ; 
and.  2.  Um  question  of  collation.  On  the  Itt  question,  I  con- 
vat  Ia  tbe  vfew  which  baa  been  taken  by  his  Lordship,  ih  so 
&r  as  he  finds,  that  Whatever  sum  Mrs.  Borison  may  be  en- 
titled to  as  her  share  of  her  mother's  portion  of  the  goods  In 
cDmrnouIon,  is  to  l>e  deducted  From  tlie  sum  of  £800. 

This,  I  tbink,  is  the  (ait  import  of  the  wllL  Looking  at  the 
terms  of  it,  it  ia  plain  that  tbe  £800  comprehended  the  mother's 
sbaru  of  tfaa  portion  of  the  goods  In  communion. 

Tbe  case  (tf  fUMer  r.  JDom,  Is  not,  In  my  opinion,  a  cue  In 
tmnt.  It  was  a  pure  case  of  liferent  and  fee, — the  provisions 
being  composed  of  one  entire  sum,  and  not  declared  to  be  com- 
posed of,  or  to  comprehend,  any  particular  items.  Here,  tt  is 
said  that  tbe  provision  includes  the  mother's  share  of  the 
goods  In  communion.andthe  item  of  £800.  Tberefore  It  la  oom< 
posed  of  two  elements,  which  are  exposed  to  two  separate  con- 
tlanDoks,  Without  brther  argument,  however,  I  would  not 
be  obposed  to  confirm  entirely  that  part  of  the  finding  which 
hdds,  that  the  sum  which  is  to  go  to  Mrs.  Rorison's  children  is 
to  be  invested  Id  heritable  security  till  ber  death,  and  then  to 
go  to  lur  brothers  and  Blxters,  if  she  leave  no  &mliy.  I  do  not 
thtnlt  it  is  enential  to  the  case.   Nor  am  Z  prepared  to  say  what 

to  be  done  with  tb&lQterestof  the  prlncipalsum  of£800.  It 
)s  not  a  otee  of  iapted  legacy,  oor  similar  to  Ptia  r.  Rat,  14th 
F'tiU  1889 ;  for  here  tiie  sum  claimed  by  Mrs.  Borison  does  not 
come  oat  Of  the  g^ttal  estate,  bttt  otit  of  the  parUcolar  mm  of 
^SOOwliich  was  to  go  to  the  children.  I  wish  to  guard  against 
Riving  au  opinion  on  that  at  present 

As  to  tlie  question  of  collation,  I  tbink  the  case  Is  altogether 
in  an  tnuatisfiictory  statu  of  fiicts  and  evidence  for  deciding 
that  ia  tbe  meiuitime.  I  think  it  would  perhaps  lie  better 
timtira  should  cotifino  our  judgment  to  a  special  finding  in 
ri-gatd  to  tbe  sum  of  £800- 

XsWk  FaUerlon  and  Omin^heaM  conctirred. 

iWtf  /«c)V.~-The  only  remark  I  have  to  make  Is,  that  even 
that  coarse,  occuti  as  premature,  while  it  i»  uncertain  whether 
thik  Udjr  hia  elected  tbe  one  thing  or  the  oUier,  and,  there. 
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totOf  while  the  case  is  not  in  sooh  a  shape  that  we  can  know, 
wlietber  it  is  necessary  to  deal  with  the  construction  of  tlie 
deed.  But  Z  think  that  tbe  Ijord  Ordinary  baa  put  a  right 
conMroctlon  oh  the  deed  so  far  as  regards  the  separation  of 
Interest  between  mother  and  daughter.  There  Is  no  maglb  in 
the  words  *  liferent  and  fee.'  The  qnesUon  is,  whether  ther* 
Is  a  separation  of  interest  between  the  parties.  Wtiat  is  the. 
amount  of  tbe  bequest  f — for  It  is  upon  that  that  the  finding  of 
the  Lord  Ordinary  turns.  NoW,  this  Is  not  a  legacy  of  £800 
absolutely;  it  is  to  Include  within  it  a  certdn  amount  of  goods 
in  communion.  And  as  the  provision  ia  a  uhbhi  giarf,  the  vletv 
which  the  Lord  Ordinary  has  tsAeii  with  regard  to  it  Is  rights 
As  regards  the  interest  on  the  principal  sum  while  the  mo- 
ther lived,  I  rather  tbink  thnt  that  is  an  undisposed  intereut, 
which,  in  tbe  event  of  the  mother  betaking  herself  to  her  legal 
^hCs,  would  foil  into  the  gonvrsJ  fund ;  for  if  lbei«  b«  any 
hesitation  abont  it,  it  is  right  that  It  should  stand  over ;  and, 
therefore,  Z  entirely  concur  in  not  going  &rther  In  the  meau- 
time  than  what  the  Iiord  Frestdent  proposes. 

The  Court  pronounced  the  following  Jhterlocutor: — 
"  AdheVe  to  the  interlocutor  of  the  Lora  Ordinary  in  so  far 
as  It  finds,  thait '  in  setting  aside  the  sum  of  £600  protidetl  to 
be  l^d  oat  in  heritable  security  for  tbe  Eamily  uf  Mrs.  Borison, 
in  terms  pf  the  last  Will  and  testament  of  her  father,  there 
shall  be  deducted  therefrom  whatever  sum  Mrs.  Borison  sbikll 
be  entitled  to  aS  her  share  of  her  teotber'a  portion  of  the 
goods  in  communion.'  Qfioad  ultra,  recal  in  hoc  ttatu  the  said 
interiocutor,  and  remit  to  the  Lord  Ordinary  to  proceed  tax- 
tber  in  tbe  cause  as  sliall  iw  just ;  reserving  expenses." 

Lord  Ordinary,  Murray. — Act.  Monro;  William  Alexander, 
W.S.  Agent.— 'AU.  Macfarlane  j  John  Morrison,  SJ3.C.  AoMi. — 
W.  CUfk.-{JS.VL) 


lltt  Ihcmher  1862. 
SftbOND  Divmroa. 
JjtHES  Stbwaht  Sibbald,  Purmurf  v.  Gibsok  &  Olakk, 

Retentfon.:-F^ctor— iSale — A  evniloyed  B  to  parckiM  Mfi  Jh^ 
hitt,  to  be  held  and  aubsequentfy  retold  Ay  S — t/U  agrt^tnt 
being,  thdt  B  was  to  charge  one  eommiiiion  ontg  for  Jtoth  pur' 
ehiiie  and  Male.  A,  however,  told  them  himeelf,  B  iktiihatlng 
that  he  wa»  neverthe/eu  to  claim  eommtsiwn,  whUe  A  denteii 
that  S  wat  eniilled  to  tuch  a  high  eommiition  at  that  claimed. 
Thereajier  the  accountt  between  the  parliei  being  dear,  toith 
the  exception  of  B't  claim  for  commiuion,  A  conMigned  to 
B  certain  beant  for  aah.  B  told  the  beama,  aad  rttaiaed 
the  price  for  hia  eoamitthn  on  thu  pmrehme  of  iht  oatt — 
Held,  that  A  kaobftg  faiUd  to  prove  ano  agreement  that  the 
prit^  of  tha  baana  waa  to  ba  rimUtad  la  aim  fret  of  ang  claim 
for  commiaaion  on  the  praewding  tranadetion,  B  maa  antitlad  i0 
retain  thtrafrr. 

In  the  years  1850  and  1851,  the  defenden  were  em- 
ployed by  the  pursuer  in  varioue  transactions  relating  ta 
the  purchase  and  sale  of  grain. 

In  December  1850,  the  defenders,  by  the  purracr'B  in- 
structions, bought  for  him  2300  bolls  of  Iri^  oat»,  to  be 
held  by  them  and  Bubseqnently  resold — the  agreement 
between  the  parties  beinp,  that  the  defenders  ^ould 
charge  one  commission  only  for  both  purchase  and  tttte. 

The  pursuer  paid  the  defenders  the  price  of  the  oats, 
and,  00  11th  June  1851,  wrote  them  that  he  was  to  s^ 
the  oats  himself.  Id  reply,  the  defendors  stated,  that 
th^  would  espeot  nevertheleflB  eommission  at  4  per  coit. 

The  pursuer  sold  the  oats  himself.  On  3d  July 
1851,  he  paid  the  defenders  thor  whole  ohai^  for  thie 
oats,  excepting  commission. 

On  0th  September  1851,  the  accotint  between  the  par- 
ties standing  clear,  excepting  tho  defenders'  clum  for 
commission  on  the  oats,  the  pursuer  consigned  to  the 
defenders  a  quantity  of  beans  for  sale.  They  sold  the 
beans,  and  transmitted  to  the  pursuer  an  accountr^urrent, 
dobiting  him  with  the  amount  of  commission  on  the  oats 
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at  3  per  cent.j  and  brio^g  out  a  balance  in  hu  fiivonr 
of  £5: 128. 

The  present  was  an  action  tn  payment  of  jC62  •.IB:  9, 
being  the  amount  of  the  price  realized  by  the  defenders 
for  Me  beans,  leas  £,10  paid  to  aocoont,  and  their  charges 
and  commisfflon  on  the  sale  of  the  beans  alone. 

The  pursuer  pleaded — 1  That  the  defenders  were  not 
entitled  to  compensate  his  liquid  clium  for  the  proceeds 
of  the  beans,  by  their  illiquid  and  disputed  claim  of  com- 
mission  on  the  different  transaction  as  to  the  oats.  2. 
That  they  were  barred  from  pleading  any  set-off  on  the 
difipoted  clum  of  commisuon,  bpr  the  terms  of  the  arrange- 
ment ander  which  they  received  the  consignment  of 
bwna.  3.  That  the  claim  of  commisnon  on  the  oats 
ma  in  itself  nnfonnded. 

The  defenders  onwered — That  the  oommisnondne  to 
them,  and  the  proceeds  of  the  sale  of  beans  due  to  the 
pursuer,  being  items  of  a  scries  of  transactions  between 
the  parties,  the  pursuer  was  not  entitled  to  demand  pay- 
ment of  the  latter  without  giring  the  defenders,  at  the 
sametime,  credit  for  the  former;  and  that  the  defen- 
ders were  entitled  to  compensate  the  proceeds  of  the  sale 
of  the  beans  with  the  amount  of  oommismon,  <fec.  due  to 
them  on  the  oats,  and  so  to  strike  a  balance  in  account 
with  the  pursuer. 

The  I;«rd  Ordinary,  on  17th  June  1852,  pronounced 
tha  fiiUowing  intwlocutor: — 

"  In  respect  of  the  terms  nndeir  which  the  beans  In  qnestioo 
wer«  combed  to  the  defenders,  and  of  the  nature  of  the  claim 
set  Dp  by  them  for  commiGeion  for  a  previous  consignment  of 
eats,  wUicfa  claim  was  disputed  by  the  punmerB,  finds  that  there 
is  no  claim  of  retention  or  cumpeosation  tot  the  aud  disputed 
daim  of  oomminiOQ  on  the  oats  as  against  the  proceeds  of  the 
beans,  the  amount  of  which  fbrms  a  liquid  and  undoubted  debt 
agidnrt  the  defenders,  and  thereiore  repels  tlie  deibnoes,  and 
decerns  In  terms  of  the  conoludons  the  libel :  Finds  the 
pursuer  entitled  to  expenses. 

"  Note. — Although  the  question  between  the  parties  does  not 
InTolre  any  large  pecuniary  interest,  yet  it  was  most  keenly 
contested,  and  It  Is  necessary  to  attend  to  the  Teiy  qwdal 
circumstances  under  which  the  dispute  arises. 

"  In  the  month  of  December  1660,  the  defenders,  who  are 
eom-merchants  in  Glas^w,  purchased  for  the  pursuer,  who  is 
a  oom-foctor  in  Leltb,  about  2800  bolls  of  Irish  oata.  In  their 
letter  of  ad  rice  of  the  27th  of  December,  they  expressly  say, 
*  These  oats  we  ate  to  hold  for  your  account,  we  drawing  for 
tbem  to  amount  of  Invdces,  at  such  a  date  as  may  be  agreed 
on  afterwards,  and  when  they  are  resdd,  we  are  only  to  charge 
you  one  commission  for  both  purchase  and  sale,  all  which 

!>lease  confirm.'  The  amount  of  the  commission  to  be  charged 
B  not  here  specified ;  but  in  a  previous  transaction,  in  ISep- 
tember  1849,  as  to  some  Emden  oats,  there  is  charged  on  the 
sale,  '  guarantee  commission  8^  per  cent  The  important 
consideration,  however,  is.  that  as  to  this  new  coni^goment, 
there  was  only  to  lie  on«  eommiuitm  for  both  purchase  and  sale. 
This  Seems  fairly  to  imply,  tliat  if  no  sale  was  eflected,  there 
was  to  be  no  sum  cliargeable  for  commisdon,  whether  there 
might  or  might  not  be  a  charge  competent  for  trouble. 

"  This  trunsaction  was  conlirmed  by  the  pursuer  on  the  28th 
of  December,  and  on  the  18th  of  January  1861,  a  draft  for 
£1874:8:6  was  accepted  by  the  pnrsuer.  A  great  deal  of 
correspondence  then  ensued  on  the  subject  of  the  sale,  and  on 
the  24th  Hay  1861,  the  pursner  wrote  on  the  subject  of  com- 
mission— '  It  is  better  to  settle  at  once  our  commission  a£Bur, 
and  then  I  know  what  footing  I  am  on.  Ton  must  say  definite- 
ly on  Monday  whether  you  are  to  charge  me  8  per  cent,  or  uo. 
I  don't  press  the  matter  on  you— It  is  tor  yourself  to  consitlur 
whether  yon  will  do  it  or  not.'  To  this  the  defenders  replied 
on  the  26th  of  Uay,  that  the  pnrsuer  knew  their  charge  was 
4  percent,  but  they  would  arate  one-half  per  cent,  on  a  oun- 
signment  of  barley  and  Scotch  oats ;  and  while  the  defenders 
h^te  this  would  please  the  pursuer,  they  add, '  We  can  make 
new  arrangement  next  cunsfgnment' 


"On  the  4tfa  of  Jane  1861,  Um  defenders  transmitted  their 
account-current  balanced  by  £1789 : 68.,  and  on  the  18th  of 
June  that  balance  was  paid.  On  the  11th  of  June  the  purtoer 
wrote  tliat  be  was  to  sell  the  oats  himself  and  on  the  12th  Uu 
defenders  stated, '  It  may  be  as  well  to  mention  here,  that  wu 
expect,  Qotwtthstaudlng  yon  may  sell  these  oats  yoonelf,  that 
we  expect  our  commisnon  of  4  per  cent.  To  this  the  porsner 
aoswered  on  the  same  day,  '  We  shall  not,  I  trust,  quturel 
aboat  commissiuQ,  but  permit  me  to  say  your  expectatiniu  u 
to  getting  4  per  cent,  are  out  of  the  question.  Pray  ia  Ur 
Glaric  at  home,  with  whom  I  arranged  all  about  this  matter. 
I  don't  want  to  deprive  you  (rfaeommlnion,  but  surely  if  Icsa 
sell  to  better  account  here,  you  would  not  like  to  see  me  low 
by  selling  at  so  great  a  difference  In  Olasgow.'  On  the  I4th 
of  Jane  the  defenders  state,  'The  writer  does  not  retnembrt 
any  arrangement  you  made  nbunt  the  Irish  oats,  farther  tlitn 
he  said,  as  a  matter  of  coarse,  that  we  would  just  charge  yoo 
one  commission  <rf  4  per  cent,  for  baying  and  selling.' 

On  the  19th  the  panaersays, '  SXkL  dtecunnt,  with  4  per  cent 
comminlon,  leaves  me  a  great  deal  worse  than  selling  here. 
However,  if  yon  choose  to  take  8  per  cent,,  you  can  place  tbs 
whole  lot  at  20s.  diecouut,  if  20s.  cash  cau't  be  bad ;  but  I  ks 
no  necessity  for  hurrying — however  1  should  now  like  tliu 
transaction  wound  up.'  On  the  same  day  the  defenders  pru- 
mne  to  do  all  In  their  power  to  effect  a  sale  of  the  oata  t.l 
20*.,  and  add,  'The  com  minion  on  this  lot  yoo  are  aware, 
was  fixed  long  ago ;  you  must  not  thenfore  try  to  squevse  ui 
down  on  it' 

"On  the  20th  of  June  the  pursuer  writes— 'I  don't  want  to 
iqueese  you  in  shape  of  commission,  but,  to  make  a  long  story 
short,  I  will  not  pay  more  than  8  per  cent,  and  if  you  innst 
upon  It  1  will  allow  yon  the  ordinary  commission  for  purcbu- 
Ing,  say  1  per  cent.,  on  what  I  sold  myselC'  On  the  same  day, 
the  defenders  again  refer  to  thdr  original  letter  of  27tb  De- 
cember, and  int^t  on  their  commission  at  4  per  cent.  The 
pursuer  answers  on  the  24th,  that  ho  never  paid  more  th>a 
1  per  cent,  on  purchases ;  and  the  oats  having  been  flnall; 
sold  off  by  the  pursuer  himself,  he,  on  the  27tb  of  Jntie,  requems 
the  defenders  to  hand  him  a  note  of  tiieir  aoconnt.  in  order 
that  tiie  traasaotlon  might  be  wound  up,  regietUog  that  it 
bad  caused  so  much  diffitrence  between  the  puiles. 

"  Ou  the  8d  of  July,  the  defenders  transmitted  their  note  ot 
charges,  amounting  to  £49  : 2 : 2,  and  on  the  4th  that  sum  wu 
paid.  No  charge  for  commission  was  entered  la  this  acoonat 
but,  with  the  exception  of  that  matter,  the  traDHaction 
finidly  closed,  and  the  state  of  the  dispute  seems  to  have  ttunl 
thus— the  pursuer  being  willing  to  pay  1  per  cvut.  on  tint 
purchase,  although  maintaining  that  in  law  he  was,  accoidinjf 
to  agreement  liable  to  pay  no  commifXHon  unless  sales  acie 
effedted — and  the  defenders,  on  the  other,  Inslstiiqc  that  they 
were  entitled  to  4  per  cent,  although  there  was  nu  sale,  aod 
of  course  uo  guarantee.  It  is  also  not  immaterial  to  obeervif, 
that  in  a  pro  forma  account  transmitted  on  the  2l8t  of  Uaf, 
they  stated  their  commiiiDion  and  del  crtdert  at  4  per  cent 

"  Everything  being  settled  between  the  parties  with  reipsct 
to  the  oats,  excepting  the  question  of  commituiou,  matten  tr- 
mained  In  this  situation  ftom  the  month  of  July  till  the  Sti)i 
of  September,  when  the  pursuer  wrote,  making  cvruin  don- 
signments  of  beans,  and  in  that  letter  be  expressly  sars—  1 
understand  the  rate  of  commission,  in  event  of  your  going  on 
to  sell  for  me,  is  8  per  cent  for  credit  and  guarantee — tbciw 
sold,  I  could  send  you  plenty  more.'  To  this  letter  no  an^wa 
appears  to  have  been  returned.  There  were,  as  is  admitted, 
no  other  goods  belonging  to  the  pursuer  in  the  possesaloii  of 
the  defenders  at  this  time.  There  was  no  current  sccouot 
between  them,  and  nothing  stood  over  unsettled,  but  tb« 
puted  question  as  to  the  commission  on  the  oata.  There  *a( 
no  connection  between  the  two  t^ant^actIons,  and  this  Dew 
consignment  was  made  and  accepted  of  on  a  precise  and 
definite  footing. 

"  'i'he  beans  were  sold  by  the  derenders,  and  on  the  SBtb  of 
November  1861  tijey  trai):.mittcd  au  account  sales,  statlnc 
the  'net  procceiis  due  ::7ih  November,  £72: 16e.,  and  ckai- 
ging  commission  and  tUl  credtrt  8  per  cent.,  £2:7:8.'  iMi^ 
letter  they  stated  that  they  were  making  up  an  acoonnt^V- 
rcnt  whieb  they  would  transmit  next  day.  Acconllo^l^ee 
the  21  Et  of  November,  they  teansmltted  an  account,  in  vnfcih 
they  charged  oMnmlsrion  on  the  oats ^8  per  oent»and  bf^l^ 
out  a  baliuice,  after  giving  credit  feft&fyff/mMjSitUfJ^ 
whiob  they  iueltmi  a^lKectfhtf^iiArWl&^ 
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pttnaer  not  dmy,  klUiongh  ulherioff  to  blrnroiiilaB  or  giving 
1  per  cent  on  the  cats,;  and  objecting  entirely  to  tUs  mode 
of  chargiDic.  A  correspondcBoe  entaed,  in  which  eaoh  party 
B«lntUaed  bis  separate  right,  to  which  It  Is  oooeceatary  to 
tdvert,  and  tha  present  action  was  ioetltutecL 

"  To  the.  Lord  OnUnanr  it  appears,  lit,  That  the  sale  of  the 
beaos  was  a  lepaTBte  and  distinct  transaction,  aud  that  by  the 
exproB  condition  noder  which  the  consignment  was  recoived, 
Uk  def^Ddeis,  on  effecting  a  sale,  were  bound  to  transmit  the 
prowedf,  minus  all  chargt»  and  8  per  cunt,  commiffiion  on  that 
^w^ed  HtUe..  2d,  That  at  the  date  of  this  transaction,  there 
w»fib  current  accoQnt'betwBa-tha  parties.  Tli^  prtca  of  the 
c^dnsl  oats,  and  all  oluuvet  incurriid  with  respect  to  them, 
w  ban  settled.  The  <nly  matter  unadjusted  was  the  com- 
dWmi  on  that  oondgnment  (rf  which  the  defenders  had 
tftictw]  DO  sale,  but  on  which  they  demanded  a  commission  of 
4  per  oent^  being  more  tliau  the  commission  and  dei  atdtn  on 
tfatboans  which  they  did  sell  8d;  The  beans  being;  transmltt«d 
oBtsepatmte  oontract,  not  only  with  no  admission,  bat  with 
so  aprets  rejection  on  the  part  of  the  parsuer  of  the  oommis- 
lioQ  mimed  on  the  oats,  and  the  beans  having  been  received 
wilhout  any  etipolation  that  the  disputed,  conimlsnon  should 
he  chujcsd  as  uainst  the  beans,  (in  which  event  it  is  plain 
the  poisoer  would  not  have  sent  tbsm),  the  defenders  bad  no 
lien  crer  the  beans  for  the  disputed  commission  on  the  oats. 
If  Mr.  Sibbald  had  become  bankrapt,  it  woidd  have  bwa  very 
difficult  for  the  defenders  to  maintain  that  they  oould  retain, 
M  sf^unst  his  creditors,  the  beans  for  the  disputed  commifsion. 
Hin  is  not  like  the  case  of  an  advance  or  floattog  balance. 
The  tnmsactions  were  separate.  The  first  was  settled  as  to 
vretything  except  the  commisnon,  and  the  defenders  were 
po(  entitled  to  receive  and  hold  the  beans  for  that  commission 
without  having  given  notice  that  tbey  took  the  cons^nment 
00  thrt  condition.  4£&,  The  defenders  not  being  entitled  to 
pUsd  retention  of  the  beans,  and  the  price  of  these  beans,  when 
lold,  being  liquid,  they  were  bound  to  remit  the  proceeds  wwmu 
the  diaige  <£.  commission  on  these  beaus  as  agreed  on.  Nor 
cu  they,  on  the  doctrine  of  compensaUon,  set  off  against  the 
lii^aid  aind  admitted  debt  for  the  price  of  the  beans,  the  illiquid 
u^lN^MMIMrt^  k([  the  onmmiilsn  »p.-the  jiata.  UtO^  . 
'fbs  toca  Ordinary  therefore  considers  the  pursuer  entitled  to 
decree  for  the  balance  due  as  the  price  of  the  beans,  and  that 
the  defenders  being  wrong  in  Uie  podtioa  they  took  up,  are 
ilso  liable  in  expenses.  But  as  it  was  not  contended  by  tlie 
pmsoer  that  the  claim  fox  commisdon  on  the  wts,  whether  ill 
Of  wen  foonded,  is  excluded  by  what  has  occurred,  and  as  the 
ntrits  of  that  qnestion  might  conveniently,  with  consent  of 
tbe  parsuer,  be  settled  under  this  record,  it  is  BQ^;e8t«cl  that 
■nch  oonsnnt  ahoald  be  given." 

The  defenders  reclamed. 

The  argaznent  proceeded  on  the  footings  that  the  pnr- 
mer  was  uable  for  eome  commisfRon  on  the  tranaaction 
in  oats. 

lard  JmHei  CUrk. — ^The  point  r^iised  by  this  recIaimlDg 
irate  is  of  rery  great  general  tniportance,  and  it  is  very  materitit 
tliit  the  jodgmeDt  stioaid  be  placed  on  adear,  as  wdl  as  asound 
gnund. 

Tbs  plea  of  the  defenders  b  foanded  on  an  aUeged  right  of 
nimtin,  and  thst  right  of  retention  is  said  to  arise  out  of  tUeir 
"itbluyment  by  the  jmrsaer  as  factors  for  him  iu  the  purcbaite 
udiBle  ot  goods.  It  is  not  a  right  of  retention  fuooded  on 
uescni  gn)unds,  but  it  that  competent  to  a  fuotor  as  to  goods 
or  iwmw  coming  into  bis  possession  in  his  cltarautar  of  factor, 
t  imuc  U  Is  just^  snid,  in  a  recent  que  in  tlw  first  DiviMon. 
thst  oaUl  tbe  case  of  Ila^tie  ^.'Mfilxose,  the  Scotch  law  of  reteii- 
tioQ  had  been  of  late  rather  overlooked.  And  Ip  that  case  of 
Bulii,  as  well  as  iu  others,  I  have  expressed  my  great  regret, 
tut  wUIe  we  have  in  our  law  certain  very  brood  uiid  general 
prtAdpliia  applicable  to  retention,  psriies,  and  sometimL-s  >uiii< 
eisl  o^innii,  have  reported  to  SngtiKh  law,  and  attempt(.fl  to 
iaport  mles  and  diitincUous  derived,  or  said  to  be  derived  (£>r 
««  luve  no  Certainty  as  to  such  deduction),  from  Uieir  law 
of  UsH,  which  in  many  imporuut  liarticiilars,  arising  out  of 
^AMMat  betweeii  the  bws  of  the  two  countries  as  to  the 
(■wMNto^f  sale  and  location,  has  little  analogy  to  oar  law  of 

JMbmq  is  s  most  raloable  principle  in  the  law  of  Scotland. 
flbW^  uffi  9*f  appliiMtloa,  and  must  ussfal  and  eqaii- 
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The  principle  is  welt  expl^ued  by  Ei-skine,  und  is  fullv 
brougUt  out  by  tlie  case  of  Sturgeon  v.  M'ijellan,  20tli  ITebrusrv' 
1813,  and  of  Hastie  v.  Melrose. 

.  Id  bis  Principles,  Bell  has  a  passage(§  1411)  wbioh  is  of  im- 
poruace  io  reference  to  this  caw  and  the  interlocutor — (reads.) 

That  the  debt  is  illiquid,  tharufore,  is  in  itself  uo  answw  to  the 
plea  of  a  right  of  retention,  and  this  disposes  ot  one  ground  of 
the  interlocutor  under  review.  The  state  of  tbe  debt  may,  no 
doubt,  be  such  as  to  call  upon  the  Court  to  interfere  if  then? 
shall  be  great  deUy  or  dtffluulty,  whethw  by  ooosig nation  or 
otherwise :  But  that  is  a  different  matter. 

Then,-!!  tbe  right  of  reteutiun  ari»eaout  of  transactions  folUog 
under  a  certain  employment,  or  rekuioni4»>wlueh  -the  parties,' 
or  one  of  them,  stand  to  each  other,  the  chamcter  of  such  em- 
ployment, while  it  renders,  in  certain  clrcum<'tances,  the  t%bt 
of  retention  absolute,  may  yet  regulate  and  limit  the  extent  of 
ri^teutiun,  and  the  exact  circomstHuces  in  which  it  is  competrat. 
Between  two  merchants  engaged  in  general  mercantile  de:il- 
injja  with  each  other,  in  which  claims  arise  kine  inde,  the  ri^ht 
is  OS  general  as  their  dealings.  If,  again,  one  t»  employed-us 
ftotor,  and  his  alleged  right  or  counter  claim,  for  which  he 
chums  rewntion,  arises  out  of  that  character,  he  must  be  able 
to  shew  that  the  monies  over  whicti  he  claims  tbe  right,  come 
into  hill  hfttids  in  that  ehtinieter,  and  be  shall  not  be  allowed  ti> 
bring  ^ward  a  claim,  arising  out  of  such  employment,  againi>L 
gools,  or  the  price  thereof,  coming  accidentally  into  his  Tianrls 
in  another  way,  or  wltltout  previous  consent  of  his  principsl — 
at  least  that  is  the  general  rule.  Whether  the  right  is  Ushle  t« 
any  exception,  need  not  be  considered.  Thus  Mr.  Bell,  in  a  very 
valuable  passage,  in  which  I  should  wish  the  occasiouat  use  of 
the  term  Um  had  been  avoided,  lays  down  tlie  principle  thu', 
under  the  head  Factors'  Betention,  §  H55— (reads.)  'Ilien,  in 
another  passage,  §  1448,  he  says  expressly,  that  the  factor's 
right  of  retention  applies  disiincily  to  a  claim  tor  commission. 
Now,  as  the  right  applies  to  monies  coming  into  bis  hands, 
sad  applies  to  a  claim  for  commission,  that  can  only  refer  to 
commission  on  a  finrmer  sale.  I  do  not  know  that  one  can 
state  tbe  principle  io  terms  which  can  be  more  comprehensive 
than  those  employed  by  Mr.  Bell.  They  cover  all  claims,  of  what- 
.everkiod,  arising  out  of  former  transactions  iocladed  within 
the  scope  of  the  factor's  engagements  and  actings,  and  give  the" 
right  to  retain  agunst  all  goods  or  monies  eonUng  into  &»  kandt 
at  fattor — that  is,  of  course,  after  the  counter  claim  which 
gives  rise  to  the  right  ttf  reseation  has  emerged.  Benoe  it  is 
vain  to  attempt,  as  the  pursuer  contended,  to  allege,  that  if  onu 
transaction  Is  closed,  except  as  to  one  disputed  claim,  before 
the  next  goods  are  sent  to  the  factor,  that  against  tlie  price  of 
the  next  parcel  of  goods  the  right  of  retention  cannot  arise, 
merely  because  there  was  a  short  interval  between  the  one  and 
the  other  transaction.  It  is,  in  truth,  only  in  suuli  a  case  that 
the  right  of  retratimi  comes  taito  operation.  If  it  applied  only 
as  to  the  settlement  of  the  balance  due  on  each  transaction, 
and  was  excluded  by  the  remittance  of  the  l\iU  price  ot  the 
sale  ofone  parcel  of  goods,  and  could  not  operate  against  the 
next  puree  1,  there  would  be  an  eD>l  altogether  of  oar  Uw  as  to  h 
factor's  general  right  of  retention,  for  then  each  transaction 
most  be  settled  and  balanced  off  by  itsel'.   But  this  is  not  so. 

When  a  balaiiee^  do  matter,  as  Mr.  sajs,  from  what 
cuise,  remans  due  to  the  fector,  though.  In  fM  r^noe  on  the 
consigner,  he  may  have  remitted  tiie  whole  price  of  bis  lost 
sales,  the  right  of  retention  for  that  balance  attaches  to  M 
goods,  or  monies  from  tbe  sale  of  goods,  eomng  into  his  hands 
as  factor ;  "  Coming  into  his  hands  as  factor,"— of  course  that 
means,  after  the  b-danca  claimable  by  the  factor  bos  arisen,  and 
after  the  goods  in  respect  of  wbksb  we  balance  is  clslmerl  have 
past,  or  tlie  pries  ttxiino,  out  of  hia bands.'  Tlius  tbe^wratiun 
of  the  principle  as  to  reieuiion  is  really  applicable  only  in  the 
very  case  in  wlikrli  Mr.  Penoey's  argument  would  exclude  it — 
viz.  to  secure  a  balance  ariaiug  out  of  tbe  disposal  of  goods  the 
price  of  which  has  beeu  all  remitted,  and  which  is  iherefort;  to 
be  secured  against,  and  out  of  the  price  of  other  goods  eomm^ 
into  the  factor's  bands. 

Such,  then,  being  tbe  principle,  this  ease  b  free  from  dilBealty. 

On  tbe  targe  traosaetioo  at  tu  tbe  oats,  a  commisniou  was 
due.  That  is  admitted.  It  is  not  pretended  that  tlie  claim 
for  commisnon  was  abaodoufd  or  waived.  It  is  admitted  iliac 
it  continued  good  and  effectual  as  an  unsettled  Item  or  balance  on 
tlie  acuuouts  of  factor  and  consigDer,  although,  tbwe  was  a  dia- 
pute  as  to  the  UBoimt  of  MminiH|9af^|||||)(^U|^^ 
theulumge  of  eircuinstaouea.        ^  .  O 
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Hence  the  factor  kad  k  cUim  for  an  nasettled  balance.  To 
My  the  factor,  relying  oa  the  coDtiotunce  of  tranBactions, 
had  WDt  the  oata  purchaud  for  the  pursuer  to  be  sold  by  him, 
aod  from  tbence  to  aay  that  the  factw'a  lien,  aa  it  waa  termed, 
waa  abandoned,  la  to  mistake  entirdy  tbe  idiaracter  of  die 
Ti^t  of  retention,  which  hai  no  analogy  to  a  apeaial  Uan  oa  tbe 
gi>ods  <^  another,  for  labour  and  elcill,  or  outlay  on  tbeae  particu- 
lar goods.  If  the  factor  s  right  were  to  be  ao  ooDildered,  a 
general  right  of  retention  for  any  former  transaction  against 
goods  coming  into  his  possession,  he  never  coold  have,  if  be  had 
once  remitted  the  wht^e  price  of  that  aale— «nd  yet  the  right  is 
giTcn  really  in  order  to  apply  to,  and  oorer  the  olaim  egii"'^ 
other  gooda  aobseqoently  coming  into  Ae  fiwtoi'a  bands.  Well, 
^eo,  at  the  time  tlie  oats  are  sent  to  the  pursuer  to  see  whether 
he  can  sell  them,  and  before  they  are  sent,  commuoinga  b^n 
as  to  the  defenders,  the  factors,  selling  Smdeo  beans  for  the 
pursuer.  Though  the  letters  are  cdncident  with  the  oata 
being  sent  to  him,  and  though  they  refer  to  prior  personal 
oomnraninga,  yet  it  happeni  that  tbe  beans,  althoogh  ex- 
pected long  before,  and  aonouDoed,  do  not  arrive  at  LeiUi,  and 
are  not  sent  to  Oiaqrow  for  nearly  three  months  tbmafler. 
The  pursuer  knew  that  he  still  owed  his  factors  a  balance  on 
his  account,  though  the  amount  was  unsettled. 

When  the  beans  were  sent  to  them,  as  bis  factors,  fbr  sale, 
he  might  bare  stipulated  that  the  price  ot  the  goods  was  to  be 
remitted  to  Um  wltliont  any  claim  for  what  be  owed  them. 
And  if  Iw  had  made  such  a  atipalation,  and  if  they  had  accept- 
ed aoch  a  restricted  eommtssion,  and  acted  on  It,  they  might 
have  been  barred  from  bringing  forward  this  dum  of  retentkm 
against  tbe  price  of  the  beans.  But  tbe  beans  are  not  sent  to 
them  on  such  a  footing.  Not  many  additional  words  might 
have  perhaps  raieed  the  case,  that  tn^  were  binnd  ntber  to 
refluB  to  let  OB  the  new  commlsdoa  to  them  «a  ftotMi^  or  at 
least  to  apprise  him  at  the  omdition  under  wUdi  tbey  hdd  it 
must  be  subject.  But  taking  the  terms,  as  we  Hod  them,  of 
the  letters,  and  all  aJditional  proof  being  renonoced,  there  is 
nothing  in  the  correspondence  to  bar  t)ie  claim  retention  for 
the  stun,  whatever  it  may  be,  coofieHedly  doe  to  the  defender, 
agiUost  tiie  price  of  the  goods  ooming  into  their  hands,  as 
Uiitiutn,  for  Bale,  in  continuance  of  tw  transactions  between 
tbe  parties. 

When  there  are  broad  general  prindplee  of  mercan^e  law 
applicable  to  the  relation  and  transactions  of  parties,  I  appro* 
bend  that  it  tei^ds  to  unsettle  all  clear  rules  at  adjuatment  of 
rights,  to  attempt,  without  express  stipulation,  to  find  oat,  on 
nice  and  doubtful  conebructlon  of  particular  letters,  that  tbe 
right  prerionsly  eziating  in  the  nictor  had  been  waif(<d  and 
given  np  by  him.  This  is  really  tbe  ooaditioo  to  which  the 
case  ts  brought  on  principle.  The  pursuer  most  shew  that  the 
fiuttor,  who  had  still  an  unsettled  balaoee,  bad  given  up,  or,  by 
acquiescence,  was  barred  from  stating,  bis  right  of  retention 
agNinst  the  price  of  the  goods  afterwaris  sent  to  him,  as  factor, 
to  be  sold.  This,  I  think,  is  the  state  of  the  question.  And 
the  pursuer  hu  Mled,  in  my  ojdnioii,  to  eoMMlah  tills  neoea- 
sary  oonditloo  of  his  reply  to  the  defender's  plea. 

That  the  amount  of  the  defender's  daim  is  niisettled,  it  has 
been  admitted,  does  not  exclude  the  right  of  retention,  and  the 
principle  stated  by  Bell  is  very  important  in  reference  to  that 
part  of  the  cas&  Well,  then.  If  the  claim,  not  having  been 
liquid,  as  it  is  c^led— ttiat  is,  not  settled  aa  to  aoBOont — is  no 
oljeetion  to  tlie  defiender's  chdm  of  retentkm,  there  is,  In 
reality,  no  other  point  Mk  in  tbe  case. 

I  have  only  to  add,  that  it  Is  very  plain  that  the  case,  as 
argued  before  the  Lord  Ordinary,  was  made  to  turn  on  the 
qtiestions  which  may  arise  as  to  a  factor's  clum  on  the  bank- 
ruptcy of  the  consigner.  Of  course  we  need  nOt  consider 
whet^  the  defender's  cUim  would  in  this  case  have  been  ex- 
eluded  by  the  superventng  bankruptcy  of  tbe  consigner.  Bat 
dear  it  ia,  that  the  view  urged  upon  us,  of  separating  each 
transaction  betwe»t  cmsigner  and  factor,  is  one  whush  can  be 
ounpeteotly  entertained  only  on  the  bankruptcy  of  the  con- 
signer, supposing  it  even  then  to  raise  any  oHtade  to  the 
m.  1  am,  therefore,  for  altering  the  interlocutor  of 
rdlnary,  satisfied  that  the  view  presented  to  him  is 
luld  only  arise  on  the  bankruptcy  of  tbe  consigner, 
proper  priocipies  of  tiie  law  of  Scotland  as  to 
been  orerlooked. 

to  a  class  of  CMBS  arising  out  of  neveantile 
certain  very  ounmon  and  Important  relations 
in  the  business  of  the  mercantile  world.  In 
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which  it  is  most  iomortant  to  proceed  on  general  principles,  if 
we  find  any  in  the  law  which  govern  the  ease,  and  to  dimgard 
unsubstantial  distinctions  and  critical  commentaries  on  tbs 
corretpoodence  of  parties,  whldi  admittedly  do  not  profess  to 
dispose  of  the  point  in  question.  We  have  a  clear  prinripls 
applloeble  to  tUs  am,  and  I  find  no  feets  wUdi  eon  cxdada 
iu  application. 

The  other  Judges  concurred. 

The  Court  pronotmced  the  foUowing  interlooator: — 

"  Alter  the  interlocutor  at  tbe  Lord  Ordinary :  Find  that 
the  defeodera,  employ^  as  fiwton  by  the  parsoer,  bad  m  ri^  of 
retention  against  the  proceeds  of  the  beans  sent  to  tbem  by 
the  pursuer  to  be  sold  for  him  by  Uiem  aa  fiictors,  and  wUch 
price  they  receirod  by  tbe  sale  thereof  for  and  on  aoconnt  of 
their  claim  of  commienon  on  the  preceding  transaction,  in  whicli 
they  purchased  a  quantity  of  oats  for  him  as  fect(»-,aBd  whidi 
oommiHaoo  was  nnsettied  and  dne  at  the  time  when  tbe  par- 
soer sent  to  them  tiie  aaid  beans  sale :  Find  that  tiw  par. 
soer  baa  fiUled  to  prove  that  there  was  any  agreement  arm* 
dentanding.  at  tbe  time  when  the  beans  were  so  sent  to  tbs 
defenders  for  sale,  tlmt  the  price  thereof  should  be  remitted 
free  of  any  claim  fbr  oommiMion  on  tbe  preceding  tranaaction, 
and  that  the  defenders  were  to  be  ouly  bound  to  make  tbe  same 
good  in  an  actio  emtraria  In  reopeot  of  tbe  preceding  tnossc- 
tion :  Thert-lbre,  soatatn  tbe  defenders'  ri^t  <rf  letentioB  In 
respect  of  s^d  commiarion  due  to  them  ae  feet<»ih  egotDst  tbs 
price  of  the  beane  snbsequeotiy  coming  into  their  hands  as  fee- 
tors  emplojred  1^  tbe  pursuer  :  Of  oonsoot  of  parties,  be&m 
further  answer,  remit  to  Mr.  James  Orindley  Cowan  to  report 
on  the  amoont  of  the  commiarion  due  to  ttw  defenders  in  tits 
circumstances  of  the  caes  as  disclosed  by  the  oorresponduoa." 

ZWOnNwrry. Robertson. — i4c(. Penney;  JohnauTey,8&C. 
Aiimlr~AU.  QiKtrd  ;  Andrew  Pyfie,  &ac.  Agtmt. — &  OInk— 
(W.G.T.) 


13fA  December  1852. 
HoCBB  OT  Lone. 

Sir  Jobn  Andrew  Cathcart,  AppdiatU,  v.  Ahdbzw 
Gajiull,  Be^fondeiU. 

Entul  —  Completing  Titles  —  Infeftnent  —  A  pnpriHer  ert- 
cuted,  in  ISIS,  a  ttriet  entaii  in  fawmr  tff  kitmulf  tn  ttftmit, 
and  B  and  hit  ieirt-maU  in  fie,  whom  failing,  C  md  kii 
htirumah,  vAom  failing,  2)  and  hit  Aeirs-sutfe,  |-c.  7^ 
deed  contained  a  power  of  revocation,  and  toarrenti  of  vtfejl- 
ment  applicable  to  the  destination.  Hi  1829,  the  gratter 
availed  himttlf  of  the  reterved  power  to  eiecate  a  new  ited, 
whereby  he  reeaUed  the  tfesftMften  in  favour  of  the  pertmt 
failed  before  and  tf/ter  D  and  hie  heirt,  and  exeaited  u  ntm 
coKPeganee  i»  favour  of  himtetf  in  liferent^  md  1)  and  Ui 
hevt  in  fee,  whom  failing,  in  fi'>our  of  other  mtbetUuM  not 
called  bjf  the  former  deed.  Tkit  new  eelllement  bore  to  le 
tulgeet  to  the  fetters  of  tlte  former  deed,  and  it  aet^pted  iht 
warrantt  of  infefiment,  for  the  purpoie  of  completing  a  titk 
under  the  new  dettination.  D  toon  infe^ment  under  the  oi- 
tigned  precept ;  and  being  advised  that  thit  infiftwtent  was  is- 
valid,  he  completed  his  title  under  the  second jUed  bg  adja^ 
cation  in  impUment — Held,  (alBrning  tbe  judgment  of  the 
Court  of  Session) — I.  Tilet  the  inf^ment  mdtr  the  wdgned 
precept  wa*  ineffketuaL  2.  That  the  filten  not  being  cm- 
tained  in  the  deed  under  which  D'n  tUh  wot  compiled,  wrrt 
ineffectual  to  prevent  a  tale.  S.  That  there  was  no  ^ffiieinal 
obligation  o*  D  to  make  a  valid  entaiL 

See  tupra,  vol.  xxl  p.  593— 20th  Joly  1849. 

In  1815,  James  Oammell  executed  a  settlement  of 
the  lands  of  Ootmteaswellaj  ffltnatcd  in  Aberdeenshire, 
in  faroar  of  himself  in  liferent,  and  his  grandson,  Wil- 
liam Grammell,  in  fee ; 

"  whom  failing,  to  the  heirB.maIeof  bisbody;  whom  felling,  to 
James  Qammdl,  and  tbe  beira-moleof  bisbody;  whomAdliofi, 
to  Andrew  Qnmmell,  and  tbe  heirs-male  of  bis  body ;  whooi 
failing,  to  Bmest  Qommell,  and  theJiriia.inale^of  bis  bodjr : 
wbom^faiiing.  to  the  b^mif^m^^t^^i^^gg  ^  mid  Wil- 


liam GammeU,"  &c.  D'gitizedby 


IN  THE  COURT 


The  deed  oonttined  the  fetters  of  a  strict  entul^  and 
a  reserved  power  of  alteration  and  revocation  in  the 
followmg  terms : — 

"Bet  mwing  and  NMrring,  Bererthelesi.  full  power  and 
libertr  to  m«,  at  any  time  In  mj  life,  and  ereu  on  deathbed, 
not  oolj  to  alter  tfae  nid  conree  and  order  suocearioD  an  to 
the  nkl  mUiani  Oaminell,  and  all  the  heirs  of  taUlie  before 
iptciflfld,  and  to  reroke  or  alter  all  or  an;  of  the  condltiwis, 
prorUooa,  restrictioos,  IrritancieB,  and  otlken  before  written, 
and  to  reroke  this  dlapositioD,  In  whole  or  in  part,  at  m;  plea- 
an,  bat  aim  to  kU,  alienate,  wadset  or  dbpone,  the  aaid  lands 
ud  eitite,  or  anj  part  thereof  or  contract  debts  therenpon,  or 
em  gntuitooaly  to  dispose  thereof  as  I  think  proper ;  and 
GkewlK,  to  empower  and  aathorlae  the  said  WlUiam  Oammell, 
cr  in  of  the  sud  heira,  or  any  other  person  or  peisons  whom 
Implease  to  name,  to  saxpend  or  dispense  with  (he  fore- 
aid  eoaditions,  restrictions  and  irritancies,  or  any  ot  them, 
iftcrmy  death,  in  the  same  manner  as  I  coold  have  done  dur- 
%  my  life :  Alt  wUcb  revocatioos  or  alterations  so  to  be 
made  by  myself,  or  any  othtsr  person  to  be  appointed  by  me 
u  afotnaid,  shall  be  made  and  done  by  writing  nnder  our 
areni  luuids  respectlTely,  which  writing  or  writings  shall  be 
nndenlood  and  taken  as  a  part  of  tills  present  deed  of  taillie, 
•oddisll  be  as  eSsotnal,  to  aU  Intents  and  pnrpose8,as  If  the 
naslisdbeen  inserted  herdn." 

The  deed  also  contuned  a  jvecept  of  aanae  in  the 
fbDowmg  temu : — 

"Ittoor  to  (he  end  that  I,  the  sidd  James  Gammell,  and 
the  wM  WUUaoa  Oaramell,  and  the  heirs  of  entail  before  men- 
tiooed,  in  the  Order  before  specified,  for  onr  respectire  rights 
of  lUereot  and  fee,  may  Iw  more  readily  iufeft  and  seased  in 
the  lands  and  ottioiH  before  cooTeyed,  I  hereby  desire  and  re- 
quire ymi  and  each  of  yon,  conjunctly  and  aeve- 
nUy,  my  bailies  in  that  part,  tliat  on  sight  hereof  ye  pass  to 
tbe  graond  of  the  s^d  lands,  miln  and  othen^  pwticularly 
aboteqwdfied,  re^MefNAftaiceuaM  after  other,  and  there  give 
■Bd  ddiver  to  me  and  the  said  William  Oammell,  whom  tkil- 
iag,  to  the  heirs  of  tidllie  aliove  mentioned,  appointed  to  suo> 
Med  to  him  in  the  order  before  specified,  foe  oar  respective 
rig^hti  of  liferent  and  fee,  heritable  state  and  sasine,  actual, 
real,  and  oorporal  poaesslon,  of  all  and  whole  the  foresaid 
tMPDS  and  bads  of  GoaatesBwelU,  Garden,  and  Brotberfield, 
cMfHebending  ss  aforesdd." 

la  1823,  the  granter  of  the  foregoing  deed,  hy  virtue 
of  the  reserved  powers  it  contained,  executed  a  deed  con- 
ttiniog  the  following  revocation  and  new  destination  : — ■ 

"  And  whereas  I  have  now  resolved  to  alter  the  foresaid 
comse  and  order  of  sooceasion,  I  hare  therefore  rev(Aed,  and 
do  berel^  revolie,  tbe  forest  nomination  at  the  said  William 
GammdC  James  GammeAl,  Ernest  Oammeli,  Martha  Oammell, 
VaiT  Oammell,  Uaigaret  Oammell,  and  Jssrie  Oaaimell,  and 
tbe  hdrs-male  and  female  of  their  remectire  bodies ;  and  do 
hereby  declare  the  said  dispositioD  and  deed  of  entail,  in  so  fer 
n  concerns  the  said  Willfam,  James,  Ernest,  Martha,  Uary, 
Miirgaret,  and  Jessie  Oammell,  and  the  heirs-male  and  female 
of  tbeir  respective  bodies,  noil  and  void ;  and,  in  their  place.  I 
do  benl^  nominate  and  sabstitnte  the  persona  after  named : 
And  I  do,  by  tliese  presents,  fdve,  grant,  alienate  and  dispone, 
to  and  in  feroor  Ot  myself  in  liferent,  and  to  the  sMd  Andrew 
Otmndl  in  fee,  and  Uie  beira-male  of  his  body ;  whom  felling, 
totbe  bain-fomale  of  hisbody;  whom  feUing,  to  Oeorge  James 
Cathosit,  seoood  son  of  Ho^  Cathcart,  Esqnire,  somettime  re- 
siUiVln  BaUi,  now  deoessed,  and  th»heirs>male  of  his  body ; 
wbomfeUing,  to  Andrew  Oatbcart,  third  son  of  the  said  Hngb 
Cstbeat(,aod(bebdn'maleefhlsbody;  whom  foiling,  to  John 
Andrew  Catiicart,  el^st  sob  of  the  said  Hu^  Carthcart,  and 
the  bslis-raale  of  bis  body,"  Ac 

Tb«  new  deed  bore  special  rrference  to  the  deed  of 
eatiSlof  1815,aiid  contuned  the  follomng  oUigfttion:— 
"Asdlbiad  and  oblige  me  to  Infeft  and  sease  myself  and 
thsarid  Andrew  Oammell,  whom  ftOling,  the  helis  of  entail 
hisilyasliilkatua  (a  him,  as  afores^  in  the  foresaid  lands, 
laSMUae  snd  on  tlie  terms  specified  in  the  foresaid  deed  of 
«sM^«llb  and  Older  tbe  burden  of  tiie  provisions,  conditions, 
|««>ylism.llB*Slii  III,  dedarations,  claases  initaot  and  r«- 
MllMii|i;p|illMd  In  the  said  deed  of  entail,— all  which  claases 
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I  hereby  confirm,  and  do  hereby  assign  to  my  dieponees  and 
heirs  of  ent^,  In  tlieir  ordei;  the  piocuratory  of  rerig  nation 
and  precept  of  sasine,  and  whole  other  clauses  In  s^d  deed  of 
entail :  Declaring  tliat  the  said  Andrew  Qamm«]I.  and  tbe 
persons  substituted  to  him  as  aforesaid,  shall  be  eotiUed  to 
posseas  tbe  said  lands  under  the  foresaid  deed  of  entail  ana 
these  presents,  and  on  no  other  right  or  title  whatever ;  ami 
also  that  the  said  Andrew  Oammell,  and  the  beirs  of  entail 
berelw  substituted  to  him  in  tbe  order  before  raentkmed,  shall 
be  obliged  to  record  these  presents  In  the  rea^ater  of  twllies, 
as  also  in  the  books  of  Oonndl  and  Session,  m  case  the  same 
shall  not  have  been  done  by  myself  and  that  within  year  and 
day  after  my  decease." 

This  deed  contained  no  precept  isocnratory. 

In  September  1829,  Andrew  Gammell  took  infeft- 
ment  npon  the  precept  of  the  deed  of  1815,  as  assigned 
bj  the  deed  of  1S23.  The  instminent  bwe,  that  the 
attorney  held  in  his  hands  the  deeds  of  1815  and  1823, 
and  that  the  bailie — 

"gave  and  delivered  heritable  state  and  sadne,  real,  actnal, 
and  eorpoial  possession,  to  the  uiA  Andrew  Oammell,  (tf,al1 
and  whole  tbe  lands,"  &c. 

Having  been  adnsed  that  this  title  was  feudallj 
inept,  ioasmooh  as  the  warrant  of  inieftment  was  9p- 

pHcable  to  a  destination  altogether  difierent,  from  that 
contuned  in  the  deed  under  whioh  his  title  was  made 
up,  Andrew  Gammell,  in  1844,  completed  his  title  undor 
the  deed  of  1823  by  adjndioation  in  implement,  which 
was  duly  followed  by  charter  and  infefiment. 

Such  b^g  the  state  of  tbe  title,  Andrew  Gammell 
sold  a  part  of  his  lands  to  Whyte,  who  presented  a 
suspension  as  of  a  threatened  chaive  for  the  price.  He 
also  raised  an  action  to  set  aside  the  infeftment  of 
1829,  and  to  have  it  foond  and  declared  that  he  possess- 
ed this  lands  in  fee-ample  nnder  the  title  ccaa^tleted  by 
adjndioation  upon  the  deed  of  1823.  Sir  John  Andrew 
Cathcart,  who  was  called  as  a  sabstitnte  nnder  the  last 
deed,  raised  an  action  againet  Grammell  to  have  it  found 
and  declared  that  he  held  the  lands  under  the  fetters  of 
the  deed  of  1815,  and  was  bound  to  execute,  in  favour 
of  the  heirs  called  by  the  deed  of  1823,  a  deed  contain- 
ing all  the  clauses  m  a  strict  mtail.  These  protases 
were  conjoined. 

The  Lord  Ordinary,  expresdng  his  views  in  a  note — 
(See  p.  595,  vol.  zxL  22d  Feb.  1 848) — made  avizandum 
with  the  case  to  the  First  Divifdon  of  the  Court. 

The  Court  (see  tupra,  vol.  zzi.  p.  599,  20th  July 
1849)  pronounced  the  following  interlocutor: — 

"In  the  suspension,  repel  thereasonsof  sa8peotion,and  find 
the  letters  and  charge  orderly  proceeded :  ]n  ttie  reduction  and 
declarator  at  tbe  instance  of  Andrew  Gammell  Ksq.,  repel  the 
defences,  and  reduce,  decern  and  declare,  contarm  to  the  con- 
dudons  of  the  libel  as  amended :  And,  In  the  declarator  at 
(he  instance  ttf  Sir  J.  A.  Cathcart,  Bart,  sustain  the  defence^ 
asBcdUe  the  defender  from  the  ooncluslons  of  the  summons, 
and  decern :  And  find  no  expenses  due  to  either  parl^." 

The  defender  appealed  agunst  this  judgment  on  the 
following  grounds,  as  set  forth  in  lus  ease : — 

**  1.  The  two  flMrtt*  esuaa  deeds  executed  by  the  late  Mr. 
Oammell  on  7th  December  1816  and  lOth  April  1828,  being  tbe 
combined  expression  of  the  entailer's  will  r^ardlug  the  settie- 
ment  of  bis  estate,  were  to  be  held  as  constituting  one  deed  of 
entail,  and  as  such,  they  were  framed  and  recorded  strictly  in 
aocoidanos  with  the  provisions  of  the  act  1686,  c.  22.  2.  The 
first  titie  expede  the  respood«it  was  valid  and  eflsctnal,  in 
respect  (hat,  when  the  InMtment  of  12th  Beptember  1829  was 
taken,  he  was  the  Institute  or  disponee  undler  the  original  deed 
of  1816,  in  consequence  of  the  destination,  ao  far  as  it  bad 
been  conceived  in  fevoor  of  other  parties  who  bad  been  con- 
ditionally instituted  before  him,  having  been  revoked  by  the 
deed  of  16tb  April  1828.   8.  The  said  title  first  expede  by 


148 


REPORTS  OF  CASES  DECIDED 


the  rMpondeut  was  klso  effBCtual,  in  lespect  the  deed  of  oonti- 
n»tion  and  revocation  ezeonted  by  Um  late  Hr.  Oauini«1l  in 
1828  mu  a  safRcient  warrant  for  tofeftinj^  the  respondeat  upon 
tli0  preuept  oontained  in  the  prior  deed  of  1816,  ataiag  th»t 
lioth  wi  its  not  only  were  parts  of  the  same  entail,  but  also  wero 
produced  to  the  notary,  and  folly  narratttd  in  the  instrument 
Iff  tuuine.  4.  Even  if  the  firat  title  expede  by  the  FMpoudent 
werv  inept,  he  was  under  a  legal  obligation  to  complete  a  feu- 
dal title  subject  to  the  fetters  of  the  eotail,  and  this  he  did  by 
obtaining  a  decree  of  adjudication  in  implement  on  the  pro- 
duction of  both  deeds,  and  in  which  decree  the  whole  fetters 
Ciintained  in  the  deed  of  1816  are  engrwised.  This  decree  be- 
came the  warrant  for  the  charter  of  adjudication  in  implement, 
which  in  like  manner  oontained  all  the  fetteraof  the  aboru 
entail  upon  which  the  respondent  wasinfeft ;  and  having  thus 
luAiU  modo  completed  a  title  to  the  entailed  estatf ,  he  was  not 
entitled  to  contrarene  the  promioos  of  the  entail  by  Tulan- 
tarily  selling  the  said  estate,  or  by  contracting  debt  whereby 
it  niiglit  be  adjudged.  6.  By  the  ezpreas  terms  of  the  gift  of 
the  late  Jame«  Qammell,  to  the  respondent  and  the  other 
helra  uf  tailzie,  by  the  diieds  of  1815  and  1823,  they  were  bound 
to  poesese  the  t-state  solely  under  the  fetters  of  the  deed  of 
entail  U  1816 ;  and  Bueh  being  the  case,  even  if  it  should 
tarn  out  that  the  respondent  had  not  yet  completed  such  a 
habile  title  to  the  estate  aa  gave  full  eSect  to  the  entail,  be  was 
not  entitled  to  decernlture  in  terms  of  the  declaratory  conclu< 
sioni  of  his  eammoos.  On  the  contrary,  be  was  bound  to 
fuldl  all  the  conditions  under  which  the  conveyauce  was  made 
to  him,  and  to  execute  any  BOppIementary  deed,  if  auch  should 
be  found  neceseary.  and  to  complete  the  tame  by  leglstraUon 
and  Infisftment  luuiH  modo.  In  order  effectually  to  limit  his  right 
according  to  the  meaning  of  the  enttdler,  and  to  secure  the 
rights  of  the  appellant,  and  the  other  heira  and  substitutes, 
by  bringlnK  the  estate  under  the  fetters  of  the  said  entail" 

Gammell  8upporte<l  the  judgment  on  the  following 
groonds: — 

"1.  Becausethe  deed  of  1828wastheftrandaUonofthe  right 
of  the  respondent,  of  the  appellant,  and  of  the  series  of  heira 
mlwtituted  to  him  in  the  lands  of  Conntesawelk,  the  deed  of 
1816  being  RupeiBeded  or  revoked  as  a  conveyance  of  these 
lands.  2.  Because  the  titles  made  up  by  the  respondent  in 
18^  were  erroneous,  and  those  made  up  in  1848  and  1844 
weie  made  up  in  proper  form,  and  In  socb  a  manner  as  to 
vest  a  proper  feudal  right  to  tb«  lands  in  the  heirs  called  by 
that  destination.  8.  Because  no  valid  or  effisettud  entail  in 
terms  of  the  statute  had  been  constituted,  so  as  to  prevent 
the  ie»pondent  from  alienating  for  ooerons  causes,  and  cod- 
seqnuotly  the  sale  made  by  bim  to  Ut.  Whyte  was  effuc< 
tual.  4.  Because  the  respondent  was  under  no  obligation  to 
execute  a  strict  entail  of  the  lands;  andtfaecondndon  totbat 
eflfeot*  oontained  in  the  counter  action  at  the  instance  at  the 
appellant,  could  not  be  supported." 

Bethd  Q.  C.  and  ff.  Bruce  for  appellant — 
1.  The question  is,  whether  the  de^  of  1833  is  not  an  in- 
tegral part  of  the  deed  1815.  The  intention  of  ^e  settler  to 
treat  tliam  so,  is  clear,  for  instead  of  creating  new  powers,  and  a 
new  procnratory  of  retignation  and  precept  of  sosine,  be  assigns 
tliose  in  the  former  deed,  and  expressly  states,  that  those  pereuus 
c^led  by  the  second  deed  are  to  hold  ^e  estate  under  the  pri^ 
visions  of  the  furmer.  When  one  deed  is  incorporated  with  an- 
other, so  that  you  cannot  reed  It  without  referring  to  that  other, 
then  it  is  nut  a  substantive  and  distinct  deed,  but  one  merely 
supplementary  of  the  other,  and  the  two  together  form  one  single 
individual  deed.  Tin  ent^l  uf  1815  was  a  nwrtu  etnua  setue- 
ment,  without  any  yut  qvceatwit  in  any  party  during  the  grantor's 
lifetime^  Hence  any  subsequent  alteration  farmed  part  of  the 
•leed  itself— Lord  Stratbmore,  15  8.  D.  449;  1  Bubinii.  App. 
169 ;  Breudulbane'a  Trustees,  8  D.  B.  II.  731.  It  is  clearly  un- 
exceptionable, that  a  taihded  settlement  should  consist  uf  two 
deeds,  one  referring  to  the  other,  as  setting  fortb  the  limitatiima 
and  fblters.  Such,  at  least,  is  suffldent  in  questions  inter  Ao- 
r«^— Don  V.  Don,  Hor.  15,591,  Roberts.  App.  76;  Laurie  i>. 
Spalding,  Mar.  15,612;  tiope  Tere  v.  Hope,  5th  March  1833, 
11  S.  D.  5:10;  Potterfleld  v.  Stewart,  8  H.  O.  16,  5  W.  S.  515. 
It  hoth  are  to  be  taken  here  as  one  deed,  then  the  title  made  up 
in  1829  was  valid,  and  there  is  now  a  binding  entail,  the  fetters 
being  clearly  set  forth  in  the  former  part  of  the  deed,  and  the 
statute  tbw  couiplied  with.   The  resjiwndent,  besides,  was  him- 


self one  of  the  parties  in  whose  favour  the  precept  saihw  wn 
granted ;  and  even  under  the  original  deed,  that  precept  was  a 
warrant  fnr  infefting  him  in  the  fee  of  the  estnte,  unless  it  rixnM 
have  been  previously  exhausted  by  William  ami  Jamea  succeed- 
ing before  him.  But  the  second  deed  reualled  those  two  hein, 
and  left  the  respondent  the  first  twmiaatlm  liar  or  institate,  jut 
aa  if  they  had  both  predeceased  the  entailer  without  leaving 
issue.  Andrew  «aa  cleiirly  a  conditional  Institate  under  the 
(vigtnal  destitiation,  and  if  the  parties  preceding  him  had  pre- 
dewased  the  entailer,  or  renonnced,  there  was  nothing  to  preveet 
him  availing  liiouelf  of  the  prccuratury  and  precept  in  the  eotui, 
and  making  up  a  good  title.  It  is  ot  no  consequmice  wbethtr 
the  failure  of  the  preceding  parties  is  caused  by  death,  or  byi 
deed  revoking  the  nomination — Fugov.  Fogo,  4  D.  B.  M.  IMS. 
If  we  were  to  follow  out  the  principles  laid  down  by  Lord  Ibe- 
kentie  in  Fogo'e  case,  it  would  be  found,  that  it  was  In  bet 
quite  snperfluoDS  for  the  deed  of  1828  to  conlaioat  all  an  ssaig* 
nation  to  the  unexecuted  procuratory  and  precept,  or  to  gnnt 
a  new  disposition,  and  those  I'arts  of  that  deed  must  be  bdd 
mere  surplusage.  3.  But  if  the  title  of  the  respondent  was  aot 
pniperiy  made  up  in  1829.  still,  ev(»i  according  to  his  own  ahe«- 
■ng,  his  title,  aa  made  up  in  IMS,  was  a  sufficient  cumplisaoe 
with  tlw  statute,  and  efiecinally  tbrew  ruuml  him  the  fetters  of 
tlieenldl.  Tbecbarter  of  ailjudlcatioii  obtained  in  1848  con- 
tained all  the  requiaite  clauses,  and  tlie  instrument  of  sanos 
following  thereon  also  bore  on  it*  face  the  same  clauses  at  lengtli, 
and  both  theae  deeds  have  been  duly  registered.  The  efllncj 
of  an  entail  against  thinl  parties  depends  on  the  feudal  ioresti- 
ture  containing  the  conditions  of  tailxie ;  and  it  is  quite  settled, 
that  oven  if  tm  precqrt  In  the  diarter  merely  refer  to  tiMpnlii- 
Utions  and  daaaes-^ud  these  are  set  forth  In  tlw  instrumeetof 
8  isine— that  is  a  sufficient  compliance  with  the  stntute— KUk 
543;  Hor.  15  380  ;  5  Br.  Sopp.  738.  The  cases  relied  on  br 
the  respondent  to  shew  the  invalidity  of  the  title  made  up  in 
1829,  all  differ  from  the  present  in  this  essential  particular, thu 
while  here  the  virtue  of  onr  ease  lies  in  this,  that  the  two  dctdt 
are  incorponted  together  and  form  one  settlement,  in  all  As 
eases  referred  to,  tliere  jrere  two  separste  and  independent  deeds, 
each  complete  in  itself,  and  each  suffltHent  to  found  a  rigbt 
wiihout  referenoe  to  the  other.  Thus  It  was  in  BroomSeld  a 
Paterson,  Mor.  15  618  ;  Lindsay  v.  Eari  of  Ahoyne.  2d  Muck 
IS4i,  4D-B.  M.3S4;  Paterson  «. Leslie,  Ist  July  ltM5,7D.BwU. 
950.  S.  Even  if  the  fetters  (rf  the  enuil  are  not  binding  at 
pcvfentaaagainstcreditors,tlie]rarebiodingiMlsr  kartdm;  tai 
the  Court  will  order  tlie  Rfl:iondent  to  execale  all  neeeasiiy 
deeds  in  order  to  create  a  vidid  entail,  the  matter  being  still 
entire— Frazer  o.  Lord  Lorat,  1  Bell's  App.  C.  105.  MolhiaK 
can  be  clearer  than  that  the  aettler's  intention  was.  that  Audre* 
Gammell  should  take  the  estateonly  subject  to  the  fettersofUw 
deed  1815.  This  case  comes  within  the  princaple  of  approban 
and  reprobate — Carmlchael  v.  Carmichael,  16thNov.  inio,  V.  C 

Sol.-Gen.  Kelly  &  Anderson  Q.  C.  for  respondent — 

This  entail  is  bad  under  the  statute  1685.  The  aubstaotin 
deed  of  entail  under  which  the  respoiideni  bolda  the  eotate,  does 
not  contain  tbe  requisite  clauses,  and  it  is  quite  Immauml 
whether  the  subsequent  instrument  of  sa  ine  sets  them  out- 
Tlie  fiict  of  lus  itaving  made  up  his  title  lu  1829,  does  not  estop 
him  from  setting  np  this  fbtai  defecu  In  Scutiand,  the  mik- 
ing up  of  a  title  is  an  tx  parte  proceeding,  which  prejudices  no- 
buily  ;  and  if  there  are  two  modes  of  dmng  so  o^  to  a  party, 
and  lie  adopts  one,  there  ia  nothing  to  prevent  bim  afterwards 
from  making  up  his  title  in  the  other  mode.  It  being  otbcrwits 
a  legitimate  course — and  no  prescription  bars  bim— ^^ardnarv- 
Oardner,  9  S.  D.  138.  This  is  a>rffn<trae  where  the  fcraer 
course  adopted  was  irregular.  Siuine  was  taken  In  18S9  aaAu 
the  precept,  but  it  was  IrregnUr  to  do  so,  for  the  only  party 
who  can  assign  a  precept  uf  SHSine,  is  tlie  party  wlm  is  in  pos- 
session of  it.  The  deed  of  1823  destroyed  the  old  inveeiUara. 
and  created  a  new  one— the  destination  of  1816  being  displaced 
by  tliat  uf  13^  which  gave  the  respondent  a  new  estate  or  in- 
terest. By  the  former  deed  he  wM  a  mere  heir  of  entail— tiytbs 
latter  he  was  inatituie.  and  stood  in  the  pusitiou  tiT  a  parcliuer; 
and  there  i»  no  precept  of  sasine  applicable  to  bim  asapurtikSKr. 
Under  the  deed  of  1823  he  stood  oii  a  personal  title,  and  lie  fee- 
dalised  it  by  atljudication,  there  being  no  machinety  in  thederd 
fur  doing  so  otherwise.  The  precept  of  saalne  could  not  be  naed 
as  a  warrant  of  infeftment  in  hvonr  of  parties  not  contaioed  in 
it—Bbiekwood,  17th  ^Mtffi^lltfO,  Mor.  6908.  It  is  aoid  tu 
be  immaterial  how  tbe  nunre  m  iIm  preceding  bnrs  aroai^ 
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Fueo'i  cue  ru  referred  to ;  biit  in  that  rate  the  title  wm  made 
■p  boib.wajr«,  and  eitber  mode  waa  eqnallj  good.  The  whol« 
Mtoftbe  ^ipellant  refUon  tlieunlt^  of  operation  and  identity 
of  itnetnN«botb  deeds;  but  we iii«muii  they  are  quite dis- 
tiDcl  and  iodependeot  iaetrumeDti.  The  deed  of  1815  vae 
regiiiered  in  1816,  and  ci>oiplete  in  the  settler'a  lifetime. 
Stnthmore'a  caw  \m  inapplicable ;  for  thongli  the  intention  may 
be  adniitted  to  be  ererything  as  to  a  will,  it  is  far  from  being  so 
u  to  a  deed  of  entail  All  tlie  casea  shev,  that  an  entail  can- 
mit  be  good  rrferenM  to  another  deed  for  its  statutory  ciausei. 
Hmihs  Mcmd  deed  was  a  new  deed,  becaiiw  it  was  a  new  deati- 
Mtiaa.  It  is  said  Broomfield's  case  is  dlstii^aUhable  from  this, 
hKuueunoe  was  titer*  taken  on  Uie  priordeed,  and  thns  th« 
tirle  became  feudatiied  ;  but  that  circumstance  is  quite  imma- 
kml,  for  taking  vaaine  on  a  deed  cannot  mnke  that  deed  m»re 
pfTttct  than  it  would  be  without  it.  In  Undsay  v.  Earl  of 
Ahtjtt,  tiwugh  tlie  entail  was  c€  ditiferttnt  lands,  it  was  in  all 
otbcrieipects  a  m«cb  weaker  case  than  this,  for  tliebdratliere 
were  oiled  in  the  same  urder.  So  Leslie  v.  Phteeeoa,  nipnt, 
nd  GsTDoek  o.  Gamock,  Mor.  16,696,  i^ply.  As  to  the  cases 
dted  by  the  other  side: — In  Don's  case,  the  true  qnestioa 
>u  not  u  hare,  whether  the  heir  had  power  to  sell,  but  whe> 
tber  he  conld  alter  the  soccession.  The  case  of  Laurie  v.  Spal- 
ding  VII  obscnre,  and  was  remarked  upon  and  L-xplaioed  by 
haii  UoDcreiff  in  the  Aboyne  cnse*  In  Hugo's  case,  no  al< 
Kiatioa  was  owde  on  the  deetinatkm  in  the  deetL  Then 
it  Is  add,  whatever  is  tiie  legal  efltet  of  the  deed  of  enuil 
u  between  credilota.  yet,  as  between  heirs,  the  respondent 
moM  be  compelled  by  the  Cunrt  to  muke  a  sufficient  and  bind- 
iaKeotullo  give  ef^ct  to  the  graiiter's  intentiun.  In  Mont- 
pnDery*.  ^linton.S  Bell's  App.  C.  149,  this  point  wasoonai- 
dered.  An  entul  being  itrieiiMimi  juri»,  various  courses  have 
bred  altenwed  thus  to  force  the  hrir  to  make  a  deed  (rfeotail — 
Stnrsrt  f.  Full«-lon,  4  W.  8.  196.  llie  rule  is,  thst  tlie  behr 
CMi  deal  fVeely  with  tlie  estate,  except  in  so  far  aa  be  ia  effeo- 
tadly  prohibited — Elibank  v.  Murray,  1  Sh.  &  H  L.  I ;  More- 
bead  t.  Hnrehead.  ibid.  29  ;  Shurpe  v.  Sharpe,  ibid.  594.  The 
other  Hdedoil  with  this  as  a  will,  where  intention  ia  everything ; 
batitnnst  befemeaibered  (his  is  a  deed  of  entail,  and  no  such 
lb  AppliM  In  Fiaaer  v.  Lovat,  the  qiueyoii  for  deci^oo  was 
rairiy  tUs.  whether  Abwtorff  was  entitled  in  fiNwdoiple,  orwas 
Kill  bonod  by  the  deeds ;  and  all  that  was  ordered  by  the  House 
«u.  that  the  entail  should  Ik'  made  according  to  these  instru- 
nms.  Qaite  a  different  course  was  followed  by  AbertarSfrom 
vluuve followed.  Beskles,  he  was  onlya  subatitnie,  where»s 
«e  ue  an  institute ;  and  it  is  well  settled,  that  an  inaUtate  can* 
M  be  fatteied  by  a  geoml  deecrlpUon— be  most  be  Indivldoi- 
BsBdiDd  named— Edmonatonti.  EdinoDs(on,5l>ow,  88.  There 
*cn;  in  short,  three  gronnds  clearly  distinguishing  this  case 
^Fraser's.  1.  There  was  one  instrumeut  there  as  to  the  in- 
imitQre  and  tlie  sutgect ;  here  there  are  two  instruments  dis- 
lini't,  s.  The  ianda  there  were  imperfectly  described,  soas  te 
■nske  it  doohtful  which  was  meant ;  here  there  was  no  doubt 
*hateviT.  t.  The  title  there  wta  made  op  in  fee-simple,  which 
vas  a  wrong  act,  and  that  was  the  reason  why  the  proceedings 
*«n  eummenced.  It  la  a  mistake  to  oonuder  tliis  aa  a  mere 
queuioQ  of  equity — it  ia  a  question  of  strict  aiid  poalUva  law— 
inioe  e.  Abetdeea,  2  Craig.  &  A  P.  419. 

replied — 

Vc  aJmit  that  If  the  respondent  Itad  made  up  his  tiUe  tmder  tiie 
•^t<lation  ot  the  precept  of  saaine  iu  1628s  >t  might  have  been 
open  toolgectlon ;  bat  then  the  precept  was  so  created  aa  to  follow 
it»  desUiution,  and  tlierefore  accompanied  all  tlie  changes  in 
]^  desiioatioD  made  under  the  power  reserted  in  the  deed. 
Tbe  aMment  the  power  watt  exercised,  ttie  deed  of  1823  became 
■  CDOpooeot  part  of  the  deed  181^  and  merely  extinguished 
tteptttflf  tbu  deed  containing  tlie  destination.  We  do  not, 
^>*«w,wWi  to  press  Um  first  part  ot  our  case  as  to  creditors, 
■ndvlUbectHiieiit  if  the  House  will  order  the  reapondeut  to 
tnakea  binding  entail  inter  hmda.  We  admit  that  the  mere 
Jjwtafihedeed  1823  referring  only  to  that  of  1816,  is  not  >uf> 
*cl«Btio(faiow  round  the  person  called  by  the  latter,  the  fetters, 
^  Ufau  on  ttte  person  called  by  the  Latter  tlie  obligation  to 
WAtbmiMe  wider  the  eonditioQS  of  tlie  former  {  and  if  the 
teMleloTalidai  anentidlbytheUwof  Scotland,  then 
i^MMpriMiselearto  make  one  tbat  is  valid.  We  mainuin, 
i^WAiiithM  the  dunee  in  tail  is  bound  to  throw  round  himself 
'»>Wl  <tm>.  U  Is  qaite  a  ooromoDthlnglora  settler 
^vvamrlMi  w  tcusteesi  durylnK  tiwm  to  execute  u  entail 


in  favour  of  certain  persons.  Such  a  case  thix  ia.  The  Court 
below  seems  strangely  enoogb  to  have  entirely  overiouked 
Fraeer't  case^  which  cannot  be  dlrtingoMied  from  thia. 

Lord  ChanttUor, — My  Lords,  this  case,  which  is  of  great  im* 
portaiicewltfa  reference  to  Scotch  conveyancing,  has  ondonbt- 
edly  occupied  a  great  deal  of  yonr  Lordships'  time ;  but  tiiat 
has  afforded  me  an  opportunity,  from  time  to  time,  of  looking 
into  the  case,  and  I  therefore  am  enabled  to  dlfipoae  of  it,  at 
least  to  my  own  satlsfeotion,  without  taking  furtlwr  time  tn 
coonider.    It  ia  a  case,  however,  of  so  much  importance  in 

fioiot  of  the  technical  mles  o£  conveyancing  In  Scotland,  that 
t  deserves  the  moat  Beriona  consideration.  It  la  an  attempt, 
if  poealhle,  to  place  the  law,  which  at  present  certainly  is  not 
in  a  very satisfectory state,  cpon  n  aure  foundation.  I  »ay,  not 
in  n  very  aatisfactory  state, — not  that  I  think  there  is  any  real 
donbt  about  the  rule,  but  that  the  cases  have  ra  entangled  the 
matter,  that  certcdnly  it  is  ImposNble  to  say  diatiuctly  what  the 
aathuritiea  do  now  uphold  as  the  rule. 

Hy  Lords,  the  whole  question  aa  regards  entails  under  the 
Scotch  law,  depends  npou  the  Scotch  atatnte  of  1686.  That 
statute  certainly  did  not  create  eiitalla  or  prohibitions ;  but  it 
authorised  parties  nbo  created  tailzies,  by  inserting  clausea  in 
the  inattument  itself,  and  following  that  np  in  certain  forma 
there  prescribed,  to  insert  in  their  tailsies,  prohlbitoty.  Initaol 
and  rosolaMve  claowa,  whiob,  by  their  e^ict,  should  Im  land- 
ing aa  against  even  creditors  and  onerous  prrchasera. 

The  distinction  ia  perfectly  established,  that  there  may  be  a 
good  tailzie  ittter  heenda,  which  xtill  will  not  bind  either  credi- 
tors or  onerous  purchasers ;  and  it  is  undoubted,  tbat  there  may 
be  a  reference  by  one  deed  creating  ah  entail,  to  another  which 
has  the  proper  fetters,  or  fetters  which  would  lie  binding  inter 
kandet,  and  yet  that  might  not  be  binding  agaioBt  oreditoia 
or  onerous  purohaicrs. 

Now  the  whole  of  this  case  turns  upon  the  question,  whether 
the  two  deeds,  to  which  1  shall  presently  call  your  Lordships' 
attention  particularly,  do  or  do  not  authorise  the  present  in- 
stitute, the  peraon  who  is  instituted,  namely  tbe  putaner  An- 
drew QammeU,  to  make  the  sale  which  be  has  made ;  and  if 
tbat  be  held  to  be  valid  and  binding,  then,  on  the  same  prin- 
ciple, yonr  Lordships  vrill  have  to  hdd  tbat  he  hag  tbe  same 
power  over  the  remainder  of  the  estate— and  that  la  the  simple 
question. 

Now  the  Judges  in  Scotland,  for  a  very  conidderable  period, 
tried  all  that  they  could  do  to  establish  the  right  in  heiis  of 
tailxle  to  have  some  remedy  gainst  the  penon  who  broke 
the  fetters,  lapporing  them  not  to  be  properly  Impoeed  ac- 
cording to  tbe  statute  of  1686.  They  attempted,  in  the  firat 
place,  by  inhibitloD,  to  prevent  tbe  party  from  breaking  tbe 
prohibitory  clauses  That  was  ultimately  overruled,  and  in 
most  of  these  questions  this  Honse  disagreed  with  the  Courts 
of  Scotland  upon  those  points.  It  was  decided,  that  there  could 
be  no  right  to  interfere  on  the  part  of  the  Courts  of  Scotland— 
that  the  prohibition  must  work  by  *  ts  own  force,  and  conld  not 
be  enforced  in  an  Indirect  way  by  interference  of  theCotirts  of 
Scotland. 

It  was  then  Inidsted,  that  the  heir,  if  diawpointed,  wouli) 
have  the  right  of  proceeding  for  damages.  'That,  agedn,  was 
negatived ;  and  it  la  perfectly  clear,  that  if  the  fetters  are  not 
properly  imposed  according  to  the  statute,  then,  although  the 
eitate  be  sold,  or  creditors  be  let  in  contrary  to  the  JDtentio& 
of  tbe  settler,  yet  no  right  to  damages  remains  to  tbe  person 
who  is  disappointed  of  his  rights  under  the  insimment. 

Then  came  the  great  question  in  these  cases,  which  Is  in 
Bruce  e.  Bruce,  4  W.  8.  240,  and  which  I  recollect  very  well, 
because  1  was  counsel  in  the  case,  which  occupied  a  very  con- 
siderable time  at  the  bar  of  yoar  Lordship^  Honse ;  and  there 
the  question  was,  whether  or  not  the  party,  tbe  tenant  In  tall, 
although  he  might  have  sold  so  as  to  eitapo  the  fetters  as  re- 
garded the  purchaser,  was  not  bound,  npon  a  supposed  equity 
or  obligation,  to  invest  tbe  money  which  be  received  from  the 
sale  of  the  entiUled  e»tate,  in  the  purchase  of  other  estates  to 
be  settled  in  tbe  like  manner.  Now,  tbe  points  were  very 
well  discussed  ;  and  ultimately  this  House,  reversing  tbe  orders 
of  tbe  Courts  of  Scotland,  established,  and  I  think  1  may  say 
properly  established,  that  no  snch  right  existed. 

No  doubt  therefore  remains  tbat  ^e  law  Is  rimidy  this,  that 
tt  all  these  cases,  yon  mnst  impose  tbe  fetters  acoording  to 
the  statute  of  1686,  so  as  to  be  binding  by  (hdn>«  feraiL 
the  instmment  in  which  they  aie[]iii^de^^iMn  vnJWiU;: 
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rights.  That,  therefore,  U  a  satisfiictory  fcroiiDd.  It  enahles 
a  party,  if  he  chooKB,  to  Impose  the  fettem,  and  nothiiiK  can 
be  ao  clear  and  so  distinct  The  itatnte  has  been  omuMend 
not  to  be  well  framed,  and  it  is  not  framed  so  clearly  and  dls* 
ttnctly,  perhaps,  that  they  who  run  may  read,  bnt  it  is  lm< 
possible  to  mistake  it  as  regards  how  the  fetters  should  he 
imposed  ;  and  if,  in  these  cases,  the  parties  make  an  efieotnal 
deed  by  mere  combinatioQ  rimply,  and  go  no  brtber,  or  if 
they  will  make  a  new  deed,  and  take  care  that  that  deed  does 
contain  npon  the  fcce  of  It  eveiy  fetta*  that  tiiey  mean  to  im* 
pose,  no  question  can  «rer  arise  In  the  law  of  Scotland.  And, 
therefbre,  it  is  only  frxan  mere  want  of  care  that  this  qnestion 
ever  osn  arise. 

"Sow,  my  Lords,  I  must  call  your  Lordships'  attention,  as 
ererytbiog  depends  upon  the  instrnments,  to  the  two  instru- 
ments  in  this  case.  Having  jost  stoted  what  I  consider  the 
law  to  be,  I  will  now  proceed  to  conrider  what  the  settlements 
were  fn  tills  case.  And  first  oomes  the  r^^dar  deed  of  taiUe 
with  proper  claoses.  I  will  assume  they  are  proper  clauses — 
no  question  has  been  raised  upon  that — I  will  assume  they 
are  proper  clauses,  without  giving  an  opinion  upon  that — pro- 
per prohibitiTe,  irritant,  and  resolutive  clauses. 

Now  this  disposition  was,  affa- r  limitation  to  the  settler  him- 
self In  lllbrent,  then  to  William  Gammell  In  fee ;  *■  whom  fidling, 
to  the  hefra-male  of  his  body ;  whom  foiling,  to  the  said  James 
Oammell,  son  of  the  BtddLieotenant-Oeneral  Andrew  Oammell, 
and  the  heirs-toale  of  his  body ;  whom  fiiiltng,  to  Andrew 
Gammell,"  the  gentleman  now  entitled  to  the  estate, "  aod 
the  heirs-male  of  his  body ;  whom  failing,  to  the  said  Ernest 
Gammell,  and  the  hein-male  of  his  body."  Then  it  goes  on  to 
the  heirs-female  of  the  body  of  William  Gainmell«  and  so  on. 
Then  it  goes  on  to  other  pereons,  which  I  need  not  read  to 
your  LnraEhlps.  Then  there  is  an  obligation  to  Infbft  himself 
and  William  Gammell,  aad  the  heira  of  entail,  and  then  there 
is  a  procuratory  of  resignation,  aod  after  the  procnrat<n7  of  re- 
dgoatlon  embodying  tbe  whole  of  the  prohibitory.  Irritant  and 
resolutive  clauses,  be  assigns  the  estate,  with  its  tiUesand  rents, 
and  ao  on ;  aod  then  there  is  a  olaosB  of  registration  and  a 
precept  of  sadne. 

Now  he  reserves  to  himself  this  power  of  alteration  and  n- 
vocation — ( reads  power  of  icTocatJon).  Then  comes  tbis 
claose,  which  has  been  relied  upon,  and  very  properly  relied 
upon — "  All  which  revocations  or  alterations  to  be  made  by 
myself,  or  any  other  person  to  be  appointed  me  as  aforesiUd, 
shall  be  made  and  done  1^  writing  under  oar  several  handa 
reqpectivdy,  which  writing  or  writ! ngs  shall  be  understood  and 
taken  as  a  part  of  this  present  deed  of  talllie,  and  shall  be  as 
effectual  to  all  intents  and  purposes  as  If  the  same  had  been 
inserted  herein," — a  very  proper  clause,  no  doubt.  He  had, 
therefore,  settled  tbe  estate  upon  a  certain  person  named  as  tbe 
institute,  with  remainder  over  to  certain  heirs-snbstitute ;  and, 
by  the  law  of  Scotland,  Andrew  was  a  snbstitnte  hcdr  Ot  entail 
under  that  deed,  having  certain  persons  before  him  and  e&rtain 
persons  after  him. 

Then,  by  the  deed  of  1S28,  he  recites  that  be  had  "  resolved 
to  idter  the  foresaid  course  and  order  of  succession  :"  "  I  have 
thenfore  revoked,  and  do  hereby  revoke,  the  foresaid  nomina- 
tion of  Uie  eidd  WHUam  Gammell,  James  Gammell,  Ernest 
Oamuell,  Martha  Qammdl,"  and  so  on— he  goes  thzongb  all 
of  them,  but  not  mentioning  Andrew,  no  donbt.  who  was  a 
snbstitnte  heir  of  entail  under  the  first  deed — {continues  to 
read).  And  then  be  introduces  for  the  first  time  tbe  Gathcarts 
as  persons  who  are  to  take  as  snbstitnte  heirs  of  entail  afttf 
these  limitations,  they  taking  nothing  whatever  under  tbe 
deed  of  1816.  Then,  In  a  sobKquent  part  of  this  Instrument, 
ha  binds  and  obliges  himself  to  infeft  and  srise  himself  and 
Andrew  Gammell,  "  whom  fidling,  the  heirs  of  entail  hereby 
sabstitnted  to  him  as  afon«atd,  in  the  foreeidd  lands,  In  man- 
ner and  in  the  terms  specified  in  the  foresaid  deed  of  entail, 
with  and  under  the  burden  of  the  provisionB,  conditions,"  tic, 
aod  so  on. 

Hy  Lords,  the  question  which  yonr  Lordships  have  now  to 
determine  Is,  whether  tiie  fetters—wblch  are  properly,  I  assume, 
Inserted  In  the  deed  of  1816,  but  which  are  not  repMUed  In  tbe 
deed  of  1628— do  apply  to  the  new  limitations  to  Andrew  In 
the  deed  of  1828,  althoi^h  not  in  terms  complying  with  the 
statute  of  1686- that  is  to  say,  whether  tbe  deed  of  182S  will 
Ite  an  Independent  deed,  those  prohibitive,  irritant  and  resolu- 
tive dauses,  not  being  imported,  as  they  ought  to  be,  according 
totheatatateofl68& 


Mow,  my  Lords,  I  most  first  of  all  dispose  of  tbe  question 
as  regards  tbe  precept  of  sasine.  I  entirely  agree  with  tbe 
Codrt  bdow  in  the  view  wkMi  was  taken  with  regaxd  to  tbeis 
rights.  I  think,  of  coorse,  be  oonld  not  airign,a6  ha  attempted 
to  do,  those  rights,  because  they  were  rights  which  he  had 
granted.  The  grantee  might  or  might  not  restore  those  rl^A^ 
but  tbe  granter  of  the  rights  never  could  assign  tiiem  to  an- 
other person.  And,  therefore,  tbe  only  question  in  that  cast 
was,  whether  or  not  the  precept  of  sasine  in  the  i»^DaI  in- 
stroment  <tf  1816  coold  be  applied  to  tbe  deed  of  ISal,  nder 
the  change  d  drcumstances.  The  ebange  of  ctocwmrtaiiesi, 
yonr  Lordships  will  observe,  amounts  to  this,  that  Andrew— 
who  was  before  the  substitute  heir  of  ent^l  following  other 
persons,  and  might  never,  therefore,  have  acquired  any  in- 
terest in  the  estete  if  that  deed  had  remained  unrevoked— 
beouna  institute  beir  of  entail  by  tiie  removal  by  tbe  deed  ttf 
1828  of  tiHMB  penoDS  who  preeeded  Urn.  Bat,  feboi,  otiw 
peiaona  were  Introdneed  as  aooceeding  to  him ;  aad  wUh  As 
exception  of  leaving  Andrew — not  that  that  makes,  ptoperiy 
speaking,  any  essential  difference,  because  I  agree,  that  how- 
ever you  may  remove  a  man  out  of  an  entiJl,  the  othus  will 
succeed  in  their  regular  limitation, — whether  he  is  removed 
by  deed  at  otiierwise,  no  donbt  It  Is  laid  down  that  tike  tab' 
atitnts  beirs  will  take ;  but  here  is  a  qoestton  of  a  dUbnot 
nature— Can  yon  take  in  the  precept  of  aatine  wbicii  was  in- 
tended to  give  effect  to  the  deed  of  1816,  and  tnuufer  that  ts 
the  deed  of  1828  !  I  think,  for  tbe  reasoni  Hated  ^  tbe  Govt 
below,  that  that  cannot  be  done. 

Therefore  the  question  stands  now  before  your  Loidshipi; 
as  I  tmderstand  it,  upon  two  points.  First  of  all,  are  the  two 
deeds  w  mbied  togeuier  aa  to  form  Mie  deed,  and,  tbmfen^ 
tiiat  tiie  want  of  we  probndtive  and  the  otiier  claiiaaa  w4ddi 
are  found  in  tbe  deed  of  1818,  Is  supplied  Iw  refnenoe  in  tbe 
deed  of  1828,  and  tbe  clause  relied  npon  at  uie  end  (tftiie  dead 
of  1 81 6 1 — Are  those  fetters  supplied  bf  the  way  In  which  that 
deed  of  1828  is  framed,  and  do  the  two  deeds  together  form 
one  instrument  f  That  will  be  the  question  npon  the  fli«tp<rtat. 

Now  I  must  obaerre,  in  tbe  jCrst  jdaoe,  that  the  deed  of  1816 
was  leglBtered  In  1816,, in  the  Hfotime  of  tbe  settler;  and, 
therefore,  though  it  was  not  done  at  the  time,  it  was  oertatnly 
rendered  a  perfect  Instrument  in  the  lifistime  of  the  eettier; 
and  it  was  admitted  in  the  able  argument  which  yonr  Lord- 
ships heard  upon  the  part  of  the  appellant,  that  if  the  deed  of 
1816  had  been  neutralised,  there  must  have  been  a  new  tnM- 
ment  to  give  effect  to  the  deed  of  1828.  It  was  not  attempted 
to  be  argued,  that  if  no  effect  had  been  given  to  the  deed  of 
1816,  tbe  deed  of  1828  would  not  have  been  operative. 

My  Lords,  the  Mconrf  point  is,  suppodag  the  two  deeds  do,  If 
taken  together,  amount  to  a  strict  entail  under  tiie  statute 
of  1686,  then  is  there  such  an  obligation  imposed  upon  tiw 
h^  of  entail,  according  to  the  Absrtarff  case,  dedded  in  tl^ 
House,  as  shall  compel  him,  by  the  direotiMi  of  tUa  Hodsb,  or 
of  the  Courts  below,  to  execute  a  regular  deed  of  talldaUnd- 
ing  himself  by  the  fetters  in  the  deed  of  1816  J 

Now  tbe  Jb'tt  question — namely,  whether  tbeee  two  deeds 
can  be  conjoined,  united,  and  read  together  as  one  deed— 4i  a 
simple  question  ck  Scotch  conveyancing — It  is  neithw  more  nor 
less ;  but  It  is  a  very  important  qnestion,  and  it  behoves  this 
Bouse,  with  reference  to  titles  In  Scotland  depending  opcm 
that  question,  to  be  very  careful  not  to  unsettle  the  law,  ff  it 
be  settled,  upon  that  subject. 

Now,  my  Lords,  I  propose,  with  tlwt  view,  that  your  Lord- 
ships should  consider  a  llttie  how  tbe  cases  stand  upon  titat 
flul^ect.  The  case  of  Porterfield,  which  was  so  often  reftrrad 
to,  amounted  to  nothing  more  than  this,  tiiat  there  wss  a 
settlenient  with  a  power  of  revocation  and  substitntion  iuitX 
but  neminmdU.  ■  Now  that  power  was  executed  witboat  an 
attempt  at  any  new  conveyance ;  therdbre  it  really  amouitad 
simply  to  this,  that  disturbing  nothing,  and  merely  exeoetiag 
that  power  in  the  way  of  substituting  other  heirs,  it  was  bdd 
by  the  Court  of  Bession,  and,  on  appeal,  confirmed  by  joar 
Ijordsbips'  House,  "that  the  deed  of  nondsation  was  a  vslid 
exercise  of  the  faculty  to  name  heirs— that  an  beir  called 
It  wae  preferable  to  an  hdr  called  hy  a  posterior  substitntioo— 
and  that  prescription  had  not  taken  place  so  as  to  exctodetbe 
former."  Hy  Lords,  that  clearly  settled  that  which  I  q>rn~ 
bend  is  not  to  bo  disputed  in  the  bkw  of  Sootlaod  on  tbh  w^nt, 
that  if  there  bo  a  power  of  revocaticoi  In  a  deed,  and  tiM 
power  of  revocation,  particnlarly  irpenjhm  un  hrirB,mfsly 
to  aher  the  destination  i§|ilitna^Attlimmi«  cMOiried, 
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s&d  ctn  be  exeooted,  and  ts  executed  by  a  mere  inatnimeut 
inttgduciDg  the  altentioQ,  tbat  then  a  uew  nomioation  takes 
place  u  a  part  of  the  ori^oal  iostrumeDt— aad  whatever  fet* 
tan  won  impoaod  by  that  original  iastnuneut,  are  iinpoeed 
npon  the  ntuement  as  it  stands  by  alteration.   To  that  I  see 

00  oUectiou.  In  the  law  of  England  the  tldog  is  done,  thongb 
■tftomog  npon  wholly  different  groondB.  WertjqoirenoBeiBing 
of  inns&taie — we  have  a  mode  of  operating  upon  a  suppoeed 
taaa  which  ezitte,  not  in  fact,  but  in  law,  hj  which  you  do 
that  which  is  dooe  by  sasine,  and  obtain  the  eflteoU  flowing 
from  that  sadne,  without  the  slightest  difficulty. 

Id  the  law  of  Scotland,  if  yon  want  an  ahsomte  deed,  or  a 
dead  fofficieotly  divided,  yon  must  do  it  by  a  new  instrument ; 
bst  where  you  hare  a  power  as  in  that  caw,  and  that  power 
iaoocised  by  simple  nomination,  and  warranted  by  the  power, 
ntboatany  disturbance  of  the  estate  itself;  there  it  is  perfec^y 
HttHuMl  not  now  to  be  dispoted,  that  yon  may  altw  the 
dwUnsttoa,  uid  that  the  original  deed  will  nltimately  stand 
sad  bsTe  effect  with  all  the  fetters  in  that  deed,  prefjsely 
*iif  the  person  substituted  by  the  nomination  had  originally 
twu  inttodooed  in  the  placu  of  the  person  who  is  so  superseded. 
So  fu  there  can  be  do  difficulty  at  all.  But  it  most  be  borue 
in  raiod,  that  this  case  of  Porterfleld  was  only  between  heirs, 
ud  WIS  not  a  qnestUm  of  binding  creditofs  or  oneroui  piu> 
rhiwHTi. 

Then,  my  Lords,  there  is  a  case,  which  I  hare  no  doubt  is 
loy  difficnlt  to  deal  with — that  of  Laurie  e.  Bpaldiug.  Now, 
H  I  ondentand  that  case,  one  would  have  supposed  it  was 
■tot  open  to  the  slightest  doubt,  for  there  being  a  settlement 
with  general  prohiUtory  and  other  claoses,  the  party  bought 
anoUiv  estate,  and  <d  that  estate  he  took  a  cooveyauce.  and 
tiist  GOOTeyance  sim^y  referred  to  the  firmer  setUemenL 
New,  if  anything  be  well  settled  by  the  law  of  Scotland, 
it  Ii  an  abstract  question,  that  you  cannot  in  tbat  way  im- 
pose frash  fetters  under  the  statute  of  I68&— and  here  there 
was  a  porcliaser  with  an  actual  purchase :  I  mean  a  pur- 
diiBs,  not  for  th«  mere  sake  of  tr;^ng  the  title,  but  ertate 
was  sold.  But  all  the  fetters  were  held  to  be  w^  imposedt 
aiHltiittwassimidydone,as  I  understand  it,  by  a  mere  lafer- 
ence  to  the  preceding  eetUement,  or  the  fetters.  Now,  if  that 
were  the  law,  it  would  he  very  difficult  to  say  how  it  would 
Bttod.  But  your  Ijordships  will  find  it  is  not  treated  as  law  ; 
and  it  has  been  explained  in  a  way  which  perhaps  may  ac- 
count for  the  decision  there  by  the  Judges.   The  observation 

1  allode  to  (in  4  D.  &  H.  886)  by  the  Conit— that  Is,  i  n  efiect.  by 
saTea  of  the  leaned  Judges-^  this— <*Tbe  case  of  Laurie  v. 
Spftlding  is,  bowerer,  materially  different,  as  I  read  that  case ; 
it  ceit^nly  did  come  to  be  a  qoestion  between  an  heir-substi- 
tute ot  entail  and  a  purchaser ;  and  on«  general  plea  main- 
tained for  the  purchaser  was  distinctly,  that  the  entail  of  the 
Uudsof  Enries.  by  mere  reEsrenoe  from  one  deed  to  another, 
coold  not  be  effectual  against  creditors  and  pnrcbasers,  as  not 
being  duly  lecoided  in  the  terms  of  tbe  act  1685.  The  case 
<ret  perplexed  in  its  ciroumstanoee ;  and  there  was  a  specialty 
ttiot^  urged,  which  almost  certainly  afbcted  the  deciaion, 
Uiat  (he  purchaser  had  dealt  with  the  heir  in  poeseasion  at  a 
time  mbea.  he  had  only  a  personal  right  to  the  property ;  in 
which  caae  the  general  rule  is,  tbat  the  purchaser  Is  affected 

sll  the  qoalittes  of  his  aitthor's  title.  Aooordinsly  I  find, 
that  the  case  having  been  appealed,  this  was  the  point  mainly 
reUed  on  in  the  respondent's  appeal  case.  Nevertbeleas,  if 
tbeie  were  00  authority  against  it,  I  should  find  it  difficult  to 
extricate  that  case  from  the  peculiarities  of  the  titles  which 
bad  been  constituted  in  the  vendor  before  the  qu»tion  came  to 
be  tried."  Mr.  Sandford,  in  bis  Book  uptm  Entuls^p.  167,  says 
be  thinks  the  ease  is  not  defendble  as  an  authority,  if  U  pro- 
weded  upon  the  ground  that  the  fetters  were  properly  imposed 
MSfpilnsttbepaicbaser.  I  take  it,  that  if  it  had  been  deter- 
loinadnpon  that  ground,  it  would  be  overruled  by  the  other 
caaa^  aod  tbat  it  is  impossible  to  maintain  the  ground  upon 
^Udl  it  b  auppoaed  to  have  been  determined.  But  it  it  tamed 
tfm  that  question  which  Mr.  Sandfbrd  suggests  as  to  the  title, 
u^ndsaaan  anttiority  upon  a  very  different  point,  and  not 
JmrUm>  therefbre,  that  point  which  your  Lordships  have 
Mwft  osBoaed.  It  ia  a  oiae,  therefore,  upon  which  your 
^^nypsare  no  called  on  to  ocpnes  any  opinion,  and  which 
Wte  for  granted  is  not  an  authority  beairing  upon  the 
mtf«a  now  befwe  your  Lordships. 

J^Ktftf  Locds,  tbsre  is  nothing  more  dear,  tberefoEO— I 
<■MlMWte.lt  quite  clcaTi  «nd  that  tt  is  not  asoe—ry  to 


refer  to  authorities  to  shew  it— tbat  a  mere  reference  by  one 
deed  to  another,  as  regards  prohibitory,  irritant  and  resolutive 
daoses,  is  direetly  and  in  teznis  struok  at  by  tiie  statute  of 
1685.  Befisrence  has  been  made  to  the  case  ot  Btoomfleld  v. 
Pateraon.  Tbat  was  a  question  by  creditors  against  heirs,  and, 
therefore,  it  introduces  a  queation  about  oreditora ;  hut  there 
is  no  doubt  whatever,  as  I  understand  that  case,  that  the 
second  deed  was  a  new  deed — it  was  held  to  be,  and  it 
clearly  was,  a  new  deed.  But  what  was  the  consequence  T  If 
It  was  once  established  to  be  a  new  deed,  of  course  the  fetters 
were  not  binding.  Tbat  that  deed  was  a  mere  limitation- 
he  had  relttaaed  bis  power  of  revocation  under  the  original 
settlement,  but  still  be  executed  a  new  settlement,  "  with  and 
under  the  conditions,  provisions,  irritant  and  resolutive  clauses, 
as  contained  in  the  original  bond  of  taihde,  and  in  the  charter 
of  infefbment  following  thereon."  1  hat  first  charter  had  been 
Beutmliied,  and  then  came  this  new  deed— and  that  new 
deed  refers  duply  to  the  former  one-4hat  was  held  clearly  to 
be— there  is  no  doubt  it  was  a  separate  deed.  I  do  not  tlUnk 
it  open  to  any  point  merely  because  the  deed  was  executed 
subsequently  by  the  settler,  vrith  the  concurrence  and  consent 
of  his  grandson,  entitled  as  institute  in  the  former  entail.  It 
therefeffe  was  a  new  settlement  by  persons  claiming  under  the 
former  entail,  and  was  a  i^n  of  persons  claiming  under  the 
former  deed.  I  cite  It  for  the  purpose  only  of  shewing,  that 
that,  as  one  of  the  leading  authorities,  has  esublished,  that 
mere  reference  from  a  later  deed  to  an  earlier  deed  wiU  not, 
under  the  atatute,  enable  you  to  make  the  irritant  and  resolu- 
tive clauaee  binding  upon  the  settlement  under  the  later  deed. 
That  case  oame  before  your  Xjordships'  House  upon  appeal,  and 
the  appeal  wm  diamlsaed,  and  the  InterkKutor  affirmed. 

Now,  my  LoFd%  there  was  the  case  of  Uuds^r  ».  Lord 
Aboyne,  which  has  been  quoted.  That  was  upon  the  2d  of 
March  1812.  Now,  in  that  case,  the  original  setiement  haw- 
ing contained  fetters,  a  supplementary  settlement  was  exe- 
cuted, and,  as  here,  it  referred  to  fetters ;  but  that  was  held 
not  to  be  good,  because,  although  the  settler  meant  to  attadi 
It  to  the  other,  and  to  make  a  supplemental  settlement — he 
terms  it  in  so  many  words  a  *>  supplemental  settlement,"— <the 
intention  therefore  was  clear— there  is  no  question  about  the 
intention — yet  the  law  is  too  strong  for  the  intention,  becaoso 
the  statute  has  prescribed  the  mode  to  which  you  shall  have 
recourse  If  you  mean  it  to  be  binding — and  not  having  satisfied 
that,  the  statute  prevails  against  it.  My  Lords,  I  have  stated 
tbe  date  of  tbat  case  for  tnte  reason,  that  altboog^  the  case 
of  Fraier  v.  Lord  Lovat,  which  has  been  so  much  refiarred  to, 
and  properly  referred  to,  was  heard  in  March  1841,  judgment 
was  not  g^ven  by  this  House  until  tbe  end  of  February  1842. 
It  is  apparent  therefore  to  me,  tliat  the  judgment  of  your 
Lordships*  House  could  not  liave  been  known  In  Scotland  at 
the  time  that  judgment  was  given  in  Lord  Aboyne's  ease. 
Oonssqaently,  it  is  dear  tbat  tbat  rule  was  maintuned  with- 
out knowing  what  had  been  the  fete  <tf  Fraaer's  case.  Bnt  we 
must  bear  this  in  mind,  that  this  Houae  did  not  establish  any- 
thing new  of  itself  in  Fraaer's  case,  whatever  may  be  the  weight, 
or  whatever  may  be  the  true  interpretation  of  that  case  ;  but 
the  House  affirmed  that  which  was  settled  by  tbe  Court  in 
Scotland,  In  the  Court  in  Scotland,  the  Judges  themsdves 
took  a  different  view  of  tbat  case  at  different  periods.  Ai  one 
time  they  held  that  the  fetters  were  not  imposed  ;  at  a  sub- 
sequent time  they  hdd  that  they  were  imposed, — and  tills 
House  affirmed  the  later  dedcdon.  This  House,  therefore,  let 
it  be  borne  in  mind,  did  not,  as  it  lisg  done  in  many  cases 
argued  before  your  Lordsbipa,  aet  up  a  rule  contrary  to  whnt 
had  been  established  in  Scotland,  but  it  took  the  rule  as  it 
found  it  laid  down  in  Scotland  in  that  case,  and  simply  affirmed 
what  the  (Jonrt  of  Scotland  itself  had  done  in  revemngitsown 
former  decision. 

Now,  my  Lords,  let  us  aee  exactly,  for  everything  depends 
npon  tide,  what  it  is  that  Frazer  v.  Lord  Lovat  decided,  for,  in 
point  of  feet,  it  bears  upon  the  two  questions  which  become 
united  in  some  sense.  U  this  case  oould  be  shewn  to  be  simi- 
lar to  tbe  case  now  before  your  Lordships  as  regards  the  union 
of  two  deeds,  or,  if  not,  if  it  could  be  shewn  that  your  Lordships 
should  now  dedde  that  Andrew  Qammell  is  compelled  to  exe- 
cute a  regular  deed  with  all  tbe  fetters,  that  case,  in  either 
view,  wotud  be  an  authority  on  which  the  appellant  could  rest. 

Now,  my  Lords,  In  that  case,  I  think  it  ia  to  be  lamented 
that  tbe  jodgmeniwas  so  long  delayed.  ^'>'>'>um  U  iwe 
yoar  Lordships  a  great  op^m^}9lksml^''V^ny&^^ 
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bat  there  is  always  n  Jangcr  of  some  of  the  polotit  escaping 
atteotion  Ht  so  great  a  dintance  of  time.  It  does  cot  appear 
clear  to  me,  aft«r  the  mo«t  diligent  attention  I  hare  given  to 
the  caae,  that  the  point  which  we  have  been  agitating  here,  as 
reguda  the  operatloD  of  th«  statote  of  1686  opon  the  second 
deed,  was  nwly  a  pdnt  in  laaoe  then ;  nor  do  I  find  it  even 
fn  the  appeal  cases  dellTered  to  Uie  Hoiwe — for  the  appellant, 
in  his  Becond  reamn,  says,  "  The  interlocntor  of  the  Court  ap- 
pealed fiom,  dated  the  14th  of  May  1824,  by  which  it  Is  fonnd 
that  the  appellant  is  bound  to  exicutu  an  entail  of  the  lands 
of  Abertara,  together  with  the  old  glebe  of  Altertarff  or  Bole- 
ttkioe,  In  t«rms  of  the  entail  executed  by  the  late  Hon.  Archi- 
bald Frawr  of  hant,  dated  16Ui  AagnsC  1808,  and  containlDg 
M  destination  in  terms  of  the  deed  executed  by  bim  on  the  2d 
of  July  1812,  fa  erroneous,  in  respect,  jErif,  that  Buoh  an  obliga- 
tion to  entail  is  not  to  \>e  raised  up  by  anything  short  of  the 
clearest  and  most  explicit  declaration,  especially  where  socb 
obligation  is  Inferred  by  a  reference  from  one  de<^  to  another. 
Seemdly,  Because  there  is  do  such  distinct  connection,  by  war 
of  reference,  between  the  deed  of  1812  and  the  entail  of  1808, 
as  to  justify  the  interlocutor  appealed  from  •  on  the  contrary, 
the  deed  of  1812,  whilst  it  does  not  refer  to  the  ent^I  of  1808 
by  specifying  the  dnte  of  it«  execution,  does  not  otherwise  make 
reference  to  it,  either  by  stating  correctly  the  Unds  compre- 
hendeil  within  it,"  and  so  on  :  "  The  judgment  of  the  Court 
aanimes,  that  there  subsists  a  close  and  necessary  connection 
between  these  two  deeds,  which  cannot  be  diacove(«d  or  esta- 
blidied  by  an  esamioation  of  Uie  deeds  themselves.  TAird/y, 
Supposing  those  deeds  were  held  to  be  connected  by  a  refer- 
ence of  the  one  to  the  other,  they  must  be  considered  as  in 
themselves  oooatituting  the  entail  which  the  testator  intended 
to  establish,  and  are  not  to  be  superseded,  altered  or  amended, 
by  any  new  entail  such  as  that  which  the  Court  have  ordered." 

Then,  in  the  reasons  for  appeal  given  by  the  other  side,  th^ 
say  that  the  deed  referred  to  ID  the  deed  of  1812  was  the  tailsia 
of  1808 ;  and  It  liaving  been  held  once  to  be  fixed  and  "  estab- 
lished, either  byn  cuDflideratioQ  of  the  different  deeds  executed 
by  the  late  Lord  Lovat,  or  by  tim  judgment  in  the  dectaiBtors, 
that  the  tailzie  15th  Augufit  1808  Is  the  tailsie  referred  to  in 
the  deed  2d  July  1812,  and  tliat  tailzie  being  thereby  identi- 
fied as  the  tailiie  referred  to,  it  must  be  taken  to  be  the  tailaie 
referred  to  in  all  questions  upon  the  legal  effect  <tf  the  deed  2d 
July  1812  as  combined  with  the  deed  referred  to,  whether  as 
(egards  the  matter  of  conveyance,  or  the  nature  of  the  title 
under  which  the  appellant  may  have  right  to  enjoy  any  lands 
which  he  claimed  or  claims  as  conveyed  to  him  by  the  deed 
2d  July  1812,  tbere  being  no  ground  in  law  for  contending, 
that  the  reference,  although  It  m^r  be  raffidently  clear  and 
certain  fbr  the  purposes  of  conveyance,  is  too  va^nie  and  in- 
definite to  be  acted  upon  in  a  question  as  to  the  imposition  of 
fetters,  or,  in  other  words,  in  a  question  of  whether  the  party 
who  takes  the  lauds  in  respect  of  the  instrument  referred  to 
being  held  to  be  the  tallsie  16th  August  1808,  shall  hold  Uiese 
lands,  not  in  fee-simple,  but  under  the  limited  and  fettered 
title  upon  which,  aflBumtng  that  tailzie  to  be  the  instrument 
referred  to,  he  would  be  bovnd  to  possess  them."  In  point  of 
fact,  as  yon  Gud,  my  Lords,  in  the  advice  given  to  this  House 
by  the  noble  and  learned  Lord  who  then  held  the  Great  Seal, 
the  subject  aa  afft-ctcd  by  the  statute  of  1686  was  really  not 
discussed ;  and  it  seems  to  me  rather  to  bare  been  taken  for 
granted,  that  if  there  was  a  sufficient  reference  in  the  subse- 
quent deed  to  the  prior  deed— if  the  deed  of  1812  referred  pro- 
perly to  the  deed  of  1608,  there  being  a  blank,  and  having  to 
txandnetuid  to  imply,  or  to  ascertain  by  construction,  which 
deed  really  was  referred  to,  it  seems  to  hare  l>eeiv  taken  for 
granted,  that  In  form  there,  that  second  deed  would  be  em- 
bodied as  part  of  the  first. 

Now,  my  Lords,  w«  must  look  a  little  at  the  observation 
which  has  been  made  at  the  -bar,  that  the  reasons  given  in  the 
Court  below  wby  tbe  case  of  Abertarff  did  not  apply  to  this 
case,  are  not  eatisfoctory,  because,  although  there  was  a  com- 
plication of  deeds,  yet  theie  was  no  complication  if  the  caee 
was  well  understood :  As  soon  as  yon  bad  found  that  the  deed 
of  1812  referred  to  the  particular  deed  of  1808,  there  was  no 
qoestion  at  all  of  com^dication,  because  It  was  a  rimple  deed 
of  taiUe  of  1808^  with  an  alteration  introduced  by  the  deed 

Uy  Lords,  In  that  caM.  you  will  find  thai  the  deed  of  1812  is 
ill  this  form  :— The  party  having  a  foil  power  to  revoke  nndur 
tbu  deed  of  t808~{I  |iaas  oyer  the  previMU  fetteta,  Uiay  arv  not 


material,  they  do  not  bear  opon  the  question)— be  saya,  tiiet 
he  had  executed  a  illspoaition  nod  deed  of  entail  of  the  estate 
of  Aberturis;  and  bo  on — and  he  puts  the  date  of  that  in  blank, 
and  that  blank  has  been  supplied  by  referring  it  to  Ute  deed 
of  1808  ;  then  he  says  he  had  power  to  make  an  alb^ration  ta 
the  estatea— "  Therefore  I  bare  nominated  and  appf^ted,  ts 
I  hereby  nominate  and  appoint,  Thomas  Frederick  Fraaer,Dy 
grandson,  presently  residing  with  his  intw  Doctor  Bent%,  c< 
the  King's  College,  Aberdeen,  and  the  heirs-male  of  his  body, 
to  succeed  to  my  said  lands  and  estates  immediately  after  my. 
self,  and  the  heirs  of  my  own  body  ;  whom  failing,  to  tbe  per- 
sons named  hein  and  substitutes  in  the  said  deed  of  entail, 
in  the  order  therein  mentioned ;  and  I  faerelqr  dispone,  assign 
and  convey,  the  said  lands  and  estate*  wldch  are  particnlarly 
specified  and  described  in  the  said  de*-d  of  tailzie,  and  Iters 
held  as  repeated  for  brevity's  sake,  to  the  heirs  of  my  own  body ; 
whom  &iling,  to  the  said  Thomas  Frederick  Fraaer,  and  tb« 
heirs-male  of  his  body ;  whom  felling,  to  the  other  heira  and  mb- 
sUtntes  appointed  or  named  in  the  said  deed  of  entail,"  andee 
on;  ■-andineofkr,''hcaayB,  "lalterthedeed  of  entail;  reMrving 
always  full  power  and  Hborty  tome,  not  only  to  nomttaateaod 
appoint  such  other  person  or  persons  as  I  shall  think  fit  to  me- 
ceed  to  mysaidlandsand  estates,  felling  the  heirs  herein  named, 
and  that  by  a  writing  under  my  hand  at  any  time  in  my  Ufe ; 
but  also  to  revoke,  alter  andchauge,  the  present  nomination an4 
deed  at  my  pleasure."  Then  ho  declares,  "that  if  tbese  pre- 
sents be  not  revoked  Iqr  me,tiie  same  sh^  lie  valid  and  effec- 
tual although  fhnnd  in  my  own  onstody,  or  fn  the  enstody  nf 
any  other  peiwn,  undelivered  at  the  time  of  mydcatli.*  Now, 
your  Lordsblps  will  olnerve  the  frame  of  that  instrument- 
that  although  there  are  words  no  doubt  following  the  ntnnina- 
tion,  "  I  hereby  dispone,  assign  and  convey,  the  said  lands  and 
estates  which  are  {Huiicnlarly  specified  and  described  in  dw 
said  deed,"  it  amoonla  to  a  nomination  onder  the  pown  of 
revocation.  The  only  thing  done  by  tills  deed  is  to  alt«r  tite 
destination  under  the  power  which  enabled  the  settier  to  do 
the  act ;  and  although  there  are  the  words  of  disposition  wrhich 
I  have  read  to  your  Lordships,  yet  those  are  not  followed  up 
by  any  direction  as  to  a  Nu>ioe,  or  any  direction  with  regatd 
to  the  investitnre,  in  any  way  whatever ;  but  this  second  in- 
atroment  is  left  almply  and  only  npoB  tiw  nomination  mode 
by  this  settier— and  then  it  amwam  to  me  to  be  entirely 
governed  by  the  vases.  In  the  deed  of  1808,  there  were  all 
tlie  fetters -then,  if  the  deed  of  1812  simply  did  adopt  the 
deed  of  1808,  and  only  altered  the  destination  accorduig  te 
the -power  which  the  settler  had,  then  thow  two  deeds  united 
and  conjoined  did  contain  all  the  fetters,  and  the  fetten  were 
properly  Impueed  npon  the  parties  in  the  second  deed,  not 
only  by  the  first  deed,  but  also  by  Ibrce  of  the  settlement. 
That  appears  to  me  to  be  entirely  consistent  with  the  speech, 
and  the  advice  contt^ned  Id  that  speech,  delivered  in  j-oot 
Lordships'  House  by  my  noble  and  learned  predecessor.  I  can 
see  nothing  which  Is  contrary  to  that  view,  which  appears  to 
me  to  be  assumed  now  in  tlils  particular  pasage^  But,  then, 
after  discusting  the  question,  of  whether  the  reference  by  the 
one  deed  to  Uie  other  was  sufficiently  clear,  the  noble  and 
learned  Lord  said  this— "I^  then,  the  deed  of  1808  was  the 
entail  referred  to  by  the  deed  of  1612,  can  there  be  a  doubt 
that  the  whole  of  the  entail  to  be  created  by  the  latter  deed, 
is  to  be  guarded  by  the  provisions  and  fetters  specified  ia 
the  former  f  or,  in  other  words,  that  the  appellant  is  to 
hold  the  estate  under  the  deed  of  1812,  to  him  and  the  heirs, 
male  of  his  body,  with  and  under  the  several  provisioos,  con- 
ditions, burdens,  limitations,  Teatrlotlous,  clauses  inltant  and 
resolutive,  specified  and  contained  in  thedeedoft^Uercfened 
to,  which  were  to  he  held  as  there  repeated  for  brevity's  wke, 
and  under  these  additional  dctrlaratious, '  that  the  said  Thomas 
Frederick  Frozer,'  tbe  appellant,  &c  —-and  then  follow  certain 
restrictions  applicable  only  to  the  appellant  and  tbe  heirs 
of  his  body,  and  the  enuiler  then  saj-s,  '  and  in  so  fer  I  tlt« 
the  Bidd  deed  of  entail  V  "  Hy  apprehension  therefore  is,  that 
this  House  had  no  intention  whatever  to  alter  the  law  of  Seat- 
land,  but  that  that  deed  of  1812  must  have  been  considered  as 
not  being,  in  the  SL'Use  in  which  we  have  been  now  couidar- 
lug  tbe  question,  a  new  deed  removing  wholly  or  in  part  As 
olu  deed— altering  the  destination  undoubtedly,  hot  In  tbat 
case  to  be  held  as  forming  part  of  tiie  original  <Ieed ;  ao<.  In 
that  view,  tim  whtde  is  coniistent 
Kow,  my  Lonta,  tbe  same  doetriMjiaB  ogdn  i»m«  inkn 
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■Ireatlr  dnini  your  Xordehipi'  attttitioD  to  thig  important 
tliftt  tb«  qu«stioii  io  FiwMr'i  ease  did  not,  according  to 
the  vlev  of  the  parties,  torn  apon  the  ststoto  of  1686,  and 
tiwrefiHe  they  miut  have  conriaered  the  Bomloation  not  to 
(UitDrb  that  ae<^d,  l^ut  to  form  a  snpport  to  it,  or  an  addition 
to  it,  u  part  of  the  original  inatrumenL 

Nov,  my  Lorda.-there  was  the  ctm  which  came  before  the 
CoDrt  below,  of  Patenon  v.  LwUe,  that  was  hvard  in  Joly 
161&.  Tbe  decision  in  Fraser'i  case  was  at  that  time  per- 
fectly weO  known,  and  it  muBt  be  remembered,  that  it  whs 
known  as  a  decision  by  this  House.  It  was  not  as  if  this 
HoQw  bad  disturbed  the  doctrine  in  Scotlind,  but  it  affirmed 
that  doctrine,  and  It  left  the  Scotch  Jadges  therefore  at 
p«fec(  liberty  to  go  on  deciding  according  to  their  owu 
fieecf  thit  law,  with  that  affirmation  before  them  of  their 
ileddm  in  Frasei's  case.  Bot  bow  did  tliey  deal  with  the 
bm  is  that  case  f  There,  there  was  a  regular  tailsie,  with 
(be  power  of  rerocation  ;  and  a  new  deed  was  axecnted  noder 
thit  power,  but,  by  way  of  convenience,  it  referred  to  the 
inftsnt  and  naiolntive  clansM  in  the  first  settlement,  though 
not  incorporating  them ;  bat  the  parties  meant  to  bind  thera- 
«Jm  by  the  conditions  In  that  respect  contained  in  tbe  first 
4eed— yet  it  was  held,  that  the  second  deed  was  a  new  entail 
SQpeiSMling  the  first,  and  that  as  it  did  not  contain  Kitbin 
iUtilf  the  foresaid  clauses,  it  was  not  efiectual  to  protect  the 
luds  against  creditors.  Why  f  because,  notwithstanding  tbii 
n^itence  to  tbe  fint  deed,  tbe  second  deed  was  held  to  be  & 
Hew  deed,  and  there  being  no  snfficicnt  reference  to  tbe  fetters 
cf  tbe  fint  deed,  tbe  old  doctrine,  and  I  may  say  the  settled 
doctrine,  of  the  Courts  of  Scotland,  was  adhered  to.  And,  Rin> 
mUariy  enoagh,  so  little  was  Frazei's  case  considered  to  break 
in  upon  tbe  actual  rule  established  In  Scotland,  that  it  is  poei- 
tiTe^not  once,  I  believe,  referred  to  in  tbU  later  case— Pater. 
Mn'scase.  Be  it  observed  also,  with  reference  to  the  techni- 
calitiu,  which  are  to  be  lannented,  that  tbe  law  most  be  npheld, 
whether  technical  or  out,  and  you  will  find  it  there  laid  down 
HptesRly  as  it  is  stated  all  along.  I<ord  Jeffrey  lays  it  down 
tbot,  and  I  believe  it  is  confirmed  by  tbe  Lord  President  and 
the  Lord  Ordinary — "  With  record  to  the  analogy  attempted  to 
)«  made  out  wiOi  the  Port^rfleld  case,  I  think  it  foils  at  once. 
Xbate,  the  Investttme  baa  been  made  upon  the  old  title,  wbilo 
here  Uie  whole  of  the  investiture  under  the  tulde  1692  has 
Wn  abandoned  and  swept  away  by  the  new  one  nnder  tbe 
deed  of  1700.  If  tbe  entailer  bod  made  a  deed  merely  altering 
ib«  previous  destination,  without  a  new  conveyance  of  the 
ludi,and  put  it  on  the  record  of  tailaies,  according  to. tbe 
esses  of  Porterfield  and  Don,  that  would  have  been  qidte  oompe< 
toit.  Bnt  be  has  gone  further,  and  made  an  eoUrely  new  deed." 

Now,  my  Lonb,  this  brings  me  at  once  to  the  question,  of 
vbst  is  the  operation  ot  tbe  deeds  to  this  case  1  Is  the  second 
deed,  to  which  I  have  c^ed  your  Lordships'  attention,  a  deed 
wluch  does  not  disturb  the  first  deed,  or  is  it  clearly  within 
tbe  riew  really  to  be  inferred  from  the  deddons  of  the  Courts 
of  SooUand,  a  now  deed,  bo  m  to  reqoira  that  there  Bhoolii  have 
been  Qpon  the  £m»  of  the  deed  Itself  a  statement  <rf  tbe  fetters 
iatended  to  he  imposed,  and  not  a  mere  reference  to  another 
ioBtromeat  in  which  those  fetters  were  contained  ? 

Harlng  already  disposed,  my  Lords,  of  the  question  which 
I  adriae  your  Lordships  not  to  reg:ird  as  a  point  with  reference 
to  tbe  instrnmeot  of  sasine,  It  comes  now  to  be  a  question 
vitb  reference  to  the  oonstruction  ot  tbe  instniment,  and  of 
tbe  iDteotloD  ctf  Uie  parties.  This  gentleman  bad  a  right,  un- 
der tbe  first  instrument,  to  revoke  and  alter  tbe  destination  of 
hit  esbrte.  Be  does  so,  although  he  leaves  Andrew  no  doubt 
mioacfaed ;  bat  he  leaves  him  under  bis  second  settlement  in 
a  *eiy  different  positioo  from  that  in  which  he  stood  in  the 
fint,  Iff,  as  I  have  alieady  sold,  In  the  first  he  was  second  snb- 
*(itw«  heir  trf  entail,  and  might  never  have  come  Into  the 
t^ote,  whereas,  under  tbe  new  deed,  he  becomes  the  institute. 
The  ^potntment  is  accordingly  ^^n  to  him  in  so  many  dif . 
ferent  terms ;  because  in  terms  it  is  to  him  in  fee,  and  the 
li^n^  of  his  body.  In  the  original  destination,  it  is  to  bim 
and  to  Um  beiramale  of  his  body.  The  gift  to  Andrew  is  for 
libifaafy  upon  the  first  deed ;  but  he  is  introdoced  here  as 
tbsteittMe,  and  becomes  the  first  taker.  Then  follows  the 
IntndaGtten  of  an  entirely  ne  w  class  of  persons,  tbe  Cathcarts, 
uaandlBiitB  at  your  Lontships*  bar,  who,  no  doubt,  were  in- 
t«iM  l»  tike  tUs  estate  aooordit^  to  tbe  intention  expressed 
|>r  te«t«lar}  and  ir  Um  setder's  inlentiOB  is  defeated,  it  wUl 
H  nWkmt  iwilllit  by  a  tecboicality,  and  bj  the  ndaii  of  cou- 


veyancing  which  prev^l  In  Scotland,  and  which  certainly 
your  Xxirdshipe  would  not  be  disposed,  and  ought  not  to  dis- 
turb. Mow,  by  this  Instrument,  after  he  has  reappointed  the 
estate  to  Andrew  in  a  different  way,  having  revoked  tbe  other 
settlement,  be  then  introduces  those  eeTeral  persons  hdrB> 
snbstilnte  of  entail,  altering  altogether  the  former  disposition 
of  his  property.  He  substitutes  an  entirely  different  class  of 
persons  to  take  fay  way  of  snbstitntes,  also  making  the  person 
who  wasa  substitute,  the  Institnte  no  donbt.  Then,  my  Lords, 
comes  this  clause — aftcT  describing  the  order  In  which  tbey  are 
to  take,  he  vays  tbey  are  to  take  "  nnder  tbe  burden  of  tbe 
provisions,  conditions,  restrictions,  llmitatioits,  declamtions^ 
clanites  Irritant  and  resolutive,  expressed  lo  the  snld  deed  of 
entail,  all  which  clauses  1  hereby  confirm,  and  do  hereby 
assign  to  my  said  disponees  and  heirs  of  entail  in  tbeir  order, 
the  procnratory  of  redgnation  and  precept  of  sasine,  and  whole 
otlier  clauses  in  said  deed  of  entail ;"  declaring  that  tbey 
"  shall  be  entitled  to  possess  the  said  lands  under  the  foresaid 
deed  of  entail  and  these  presents,  and  on  no  other  right  or 
title  whatever ;"  and  that  they  shall  "  record  thcee  ptvssnta' 
in  tbe  register  of  taf  Hies,  as  also  in  tbe  books  of  Coondl,"  and 
so  forth :  And  then  he  declares,  that  If  the  deed  ^39  undelivered 
at  bis  death,  It  shall  be  as  pood  aod  sufficient  "as  if  the  same 
had  been  completed  by  Infeftmeot,  and  formally  delivered  to 
the  said  Andrew  Qaminell,  or  any  other  uf  the  heirs  of  entail, 
or  to  any  other  person  for  tlieir  behoof."  And  then  he  grantl 
powers  to  his  procarators,  or  to  "  Andrew  Oammell,"  or  any  of 
the  foresaid  heirs  of  entaU,  jointly  and  severally,  to  cause  pre- 
sent this  deed  before  the  Lords  of  Council  and  Bettrion  judlci- 
ally,  and  to  procure  the  same  recorded  in  the  register  of  en- 
tails, and  to  expede  charters  and  infeftmeuts  on  the  said  deed 
of  entail,  and  these  presents,  agreeably  to  and  in  terms  of  the 
act  of  parliament  eoncemlng  taillles ;"  and  be  consents  to 
registration, 

Now,  is  this  a  rimple  nomination  which,  under  the  autho- 
rities, would  not  disturb  tbe  first  deed,  or  Is  it  In  effect  a  new 
deed  f  Hy  Lords,  aft«r  very  great  consideration,  1  have  re- 
luctantly come  to  the  opinion,  that  this  is  a  new  deed,  and 
WM  so  intended  by  tbe  settler^tfaat  he  meant  this  deed  to 
operate  without  distntbing  the  title  of  Andrew ;  but  that  he 
also  meant  it  to  <^ientte  so  as  to  Introduce  a  new  settle* 
ment,  and  to  operate  in  some  respects  conjointly  with  the 
former  deed,  not  by  its  own  lorce.  But  it  would  be  only  evad- 
ing tbe  question  to  say,  that  because  the  testator  intended  the 
former  deed  to  operate  with  the  later  deed,  therefore  you 
ought  to  take  them  as  one  deed ; — that  would  be  to  deny  all 
the  antborilies,  for  1  have  shewn  to  your  Lonlshipe,  that  taUng 
tbe  case  In  which  a  man  buys  one  estate,  and  be  aettlee  that 
one  estate  with  proper  clauses,  and  then  settles  another  estate, 
— although  be  called  that  a  sopplementol  deed,  and  meant  to 
add  it  so  that  it  ^onld  form  part  of  his  first  settKmeut,  and 
referred  expressly  to  the  different  powers  contained  in  the  first 
deed,  yet  the  rtatute  steps  in,  (the  statnte  is  too  strong,  too 
powerful,  too  clear  for  tlie  case),  and  says,  that  tbe  party  bas 
not  adopted  tbe  only  mode  pointed  out  by  the  law  to  give 
effuct  to  the  second  deed  by  fetters,  and  therefore  it  most 
stand  upon  its  own  force,  and  cannot  avail  itself  of  the  fetten 
under  the  former  deed.  So  that  really  It  amounts  to  nothing 
to  say  that  such  was  the  Intention.  But  yon  are  to  look  fnr- 
thur.  Is  there  an  Intention,  aw  I  think  U  expressed  here,  that 
effect  shall  be  given  to  the  second  deed  as  If  it  had  t^eu 
place  by  Inft-ftment  P  No  donbt  it  was  Intended  it  shooM 
opeiate  with  the  first  deed,— but  that  it  should  operate  by  its 
owu  force  as  for  as  it  would ;  aod  therefore  the  fetters  referred 
to  as  in  the  first  deed  cannot  be  held  to  have  any  effect,  be- 
oaose  tbe  statute  does  not  admit  of  that  mode  of  carrying  out 
the  intention. 

Mow,  my  Lords,  if  that  be  true  upon  the  first  point— if  that ' 
be  mdntained — then  the  remaining  question,  and  a  most  im- 
portant question  it  bi,  is,  whether  or  not  it  is  possible  to  main> 
tain  that  tbe  Courts  bave  tbe  power,  if  there  be  an  informal 
imperfect  settlement,  to  remodel  that  settlement  in  tbe  Courts 
of  bcotland,  so  as  to  Impose  the  fetters  which  the  seUler  him- 
self has  felled  properly  to  bind  the  parties  by? 

Mow,  my  Lords,  no  such  tiling  has  ever  been  done  Id  Scot- 
land—no such  attempt  has  ever  been  made.  In  the  Abertarff 
case,  as  tbe  party  had  in  fact  made  up  a  titie  to  himself  In  fee, 
whatever  was  the  conntmction.  It  wss  necessary  that  he  should 
execute  a  regular  deed  uf  tuiUe.  There  is  ntj^^atitmAbpit^ 
that,  that  he  was  bound  to  excc^t(i>«^e«ctle«<^ofWlie^^IU^ 
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then,  of  ooaras,  the  questkui  wm,  whethflT  ho  was  boand  or  not 
to  Inclode  ttw  fetters  in  the  original  deed.  That  (X>uld  not  be 
DuUntsJned ;  and  I  wu  rather  surprised  at  the  ai:guineat  which 
was  advanced  at  yoor  Lordships'  bar— it  never  could  be  main- 
tained, that  becanae  it  was  necessary  he  sbonld  ezecote  a  new 
settlement,  inasmoch  as  he  hod  made  up  a  title  upon  a  sepa- 
rate deed,  that  therefore  be  could  be  made  to  impose  fetters 
upon  tiimseli^  if  those  fetters  were  not  properly  imposed  by 
the  deed  under  which  he  bad  improperly  made  up  his  title. 
All  you  could  poeslbly  do,  whether  fae  had  made  up  his  title 
one  way  or  the  other,  was  to  compel  him  to  mako  up  his  title 
aocording  to  the  biadtng  oature  and  operation  of  the  deeds 
under  which  he  claimed — you  could  do  no  more.  What 
woatd  be  the  effect  of  any  interference  of  (bis  sort  f  fiimply 
to  repeal  the  statute  ot  1G86.  In  every  case  the  intention 
is  shewn.  In  every  case  there  is  a  sufficient  obligation  in 
the  words  of  the  iostmment,  "I  give  yon  this  estate;  but 
I  ^ve  you  this  estate  subject  to  the  fetters  which  are  in 
my  origioal  instrument."  The  statute  steps  in  and  says,  that 
is  an  iQBofficient  and  imperfect  mode  of  imposing  those 
fetters — be  has  not  imposed  the  fetters  accordiog  to  the  act 
of  parliament.  What  equity  is  there  f  There  never  was  a 
greater  mistalte  than  supposiog,  ttiat  what  we  call  election 
Eere,  which  is  called  by  the  name  of  approbate  and  repro- 
bate in  Scodand,  touches  a  case  of  this  sort.  In  the  case 
where  there  were  three  estates  in  a  settlement,  and  it  turned 
oat  that  one  of  the  estates  belonged  to  the  penon,  but  the 
other  two  came  under  tiie  settlement,  it  was  held  Id  Bcotland, 
MS  hdd  here,  that  the  party  taking  under  the  deed  could  not 
take  against  him  ;— if  yoa  take  the  two  estates  which  belonged 
to  the  setUer,  yon  must  bring  into  the  settlement  the  thicd 
estate  which  bekmp  to  yotutelC  There  is  no  difflcnlty  about 
that.  But  what  has  that  to  do  with  tho  casein  which  Iw  Is 
to  take  under  a  deed  t  Observe,  that  in  that  case  you  attempt 
to  take  nnder  and  in  opposition  to  the  deed  at  the  same  time. 
You  cannot  be  permitted  to  do  that  in  a  Cuurt  of  Justice ;  but 
ft  is  a  totally  cUfferent  question  hero,  because  here  the  party 
does  take  strictly  under,  and  only  Doder,  and  not  in  tmpoaition 
to,  tho  instmmenL  Tba  lostroment  baa  all  the  Untmig  totco 
and  operation  which  the  law  gtvea  to  it,  and  to  that  he  sub- 
mits.-What  can  be  done  moref  There  is  no  such  law  la 
England  as  would  enable  you  to  confirm  an  imperfect  settle- 
meat  of  this  sort  without  something  more  than  we  have  here. 
If  yoa  do  sot  effectually  make  your  settlement,  the  party  tak- 
ing onder  it  may  be  unable  to  maintain  it;  but  titere  is  no 
•qmty,  becante  the  thtog  might  have  been  done  there  Is  no 
eqtdty  wbidi  can  compel  the  parhr  to  do  it  It  studs  rimply 
npcm  its  own  force,  and  If  It  can  be  executed  byitsawnfnoe, 
that  is  valid,  otherwise  it  most  bU  to  the  gnnmd.  That  is  all 
the  (brmer  dedsioos  da 

Now,  my  Lords,  there  is  no  authority  whatever  in  the  law  of 
Scotland  to  do  that  which  Is  contended  for  here — and  there  Is 
DO  iueh  anthoiity  In  the  law  of  England.  Your  Lordships  are 
aware,  as  I  am,  having  bad  the  honour  of  appearing  in  these 
Scotch  appeal^  that  I  have  doneaa  my  predecessors  always  have 
iltme — strictly  confined  myself  to  the  Scotch  law,  and  have  not 
attempted,  and  never  shall  attempt,  to  importinto  the  doctrines 
of  Scotch  law  the  doctriues  of  the  Soglish  law ; — but  taking  the 
Scotch  law  aa  X  find  it,  there  is  no  such  doctrine  as  Is  contended 
tat.  In  the  Abertarff  case,  it  sras  iatrodoced  necenarily  and 
inevitably,  becanse  there  was  a  setUement  executed,  mad  it 
extended  the  fetters  to  the  second  instrument,  becanse  it  evi- 
dently was  conMdered  to  have  been  a  part  of  the  original  in- 
strument, and  to  indicate  that  the  two  together  formed  oue 
insbmaout. 

Therefore  I  recommend  to  your  Lordships  to  affirm  the  in- 
teriocutor  of  the  Court  below,  and  to  dlsmisB  the  i^tpeaL 

Hy  Lords,  though  I  think  that  nothing  can  be  more  wise  than 
that  the  costs  should  follow  and  abide  the  event,  yet  in  this 
case  it  is  imfiosrible  not  to  see  that  the  authorities  have  left 
the  question  in  a  state  of  great  uncertainty  and  confusion ;  and 
I  think  this  would  be  a  very  proper  case  to  depart  from  the 
aeoeral  rule  of  compelling  the  appellants  to  pay  Uie  coste,  hav- 
ing fidled  in  the  appeal.  I  shall  therefore  move  yowLoidBhipe 
to  affirm  the  InteriocntOT  comidaioed  of,  but  without  ooete. 

IiUerloetUor  affirmed. 

First  IMvidon.—Kchard8on,  Loch  &  Haclaoiin,  Amtilaia'$ 
&liators^WilliamaoD,  Hill  ft  Willianuon,  fiavKmdM's  SoU. 
ctfori.— (G.D.F.) 


lith  Dtcember  1862. 
FiBsr  Diviaioir. 

David  PanAP,  Punmr,  v.  William  Dixos  udkii 
TacsTEii,  DefenderM. 
Expenses — ^Honorarium — Tender— /Sm  to  wwmtrf  Jtt  lim 
vhttimr  mdtr  thotUd  b»  mee^ltd,  athmti  mgmuiM  tffmkj^ 

See  ante,  vol.  xziv.  p.  689. 

Action  of  d&mages  at  tho  instance  of  a  wakam 
jured  a  ooal-pit  aocidait.  The  defendm  wk 
tender,  iQohiding  payment  of  expenses. 

The  auditor  reserred  the  question,  vriiether  the } 
saer  was  entitled  to  charge  the  fee  to  ooonsel  ix 
vising  whether  the  tender  should  beatx)q4ed. 

WUton  for  pnimer — The  tender  was  made  only  4 
days  before  that  fixed  for  the  trial ;  and  thm  ni 
time  for  obtaining  the  client's  views.  The  oolj  coi 
for  the  agent  was  to  tako  the  opinion  <^  oomuel, 
in  order  to  arrive  at  aQ  oi»uon,  the  whole  case  nqi 
to  be  gone  over. 

Lord  Pmidmt.—Tht  advice  here  given  was  to  scoeii 
tender,  and  the  tender  was  accepted  acoordingly.  A  difia 
might  arise  in  the  case  where  the  counsel  should  tdnt 
acceptance  of  the  teoder,  and  the  client  should  refuse,  < 
ultimately  gain  a  larger  sum  with  expenses.  What  ibodi 
say  then  T 

Lord  /pory.— Unless  there  be  some  expiMB  dedrfoo  to* 
contraiy,  I  think  the  rule  should  rather  be  to  enoonap  p 
tics  to  take  advice  at  this  Important  stage,  with  a  ikw  Ui 

vumpromise. 

Lord  Prmdmt.—A  party  ii  fidrlj  enUtled  to  take  idn 

when  a  tender  is  made. 

FeeaOawii 

AH.  WUson ;  David  Crawford.  8.8.a  AgmU^AIL  FUtiw 
Walker  and  UelvUle,  W.B.  Ageiila.--L.  OWb-<W^.T.) 

1^  Decemier  1852. 
Flan  DivisioK. 
Jaiobb  Maoobioor  (IMaolachlan  s  Tnutee)  v.  Jin 
DoBiBj  Competing. 
Ceswo—Stitute  6     7  Wilt.  IV.  c.  S6.  $  l6~~Ttrmifi 
M/erfeenfer  ivAicA — H«ld  not  to  omomnt  to  a  dtamtS"^, 
and  oontaqMMiui^  mot  to  operate,  under  6     7  WUL  /F.  t' 
§  16, «  a  coHwgwaos  iff  tlu  d«Uor'$  pnpartjf  to  Au  aWim 

This  was  a  mnltiple^oding  raised  in  the  £3ieriffGiff 
of  Invemess-Bhire. 

In  18U,  the  late  Dngald  Maolaohan,  formerly  £M 
snbsUtute  of  die  Long  UUnd^  iqf^died  to  the  ^v^' 
Invemess-shire  for  the  benefit  of  eesrio. 

On  15th  February  1844^  the  Sheriff-Bobstitiite  ^ 
nounced  the  following  interlocutor: — 

*•  Having  resamed  cwwideiatlon  ot  this  prtitioB, 
affidrs,  and  jodieial  examination  of  the  petitiooer,  and  t*k«K 

petitiooer's  oath,  as  required  by  tbe  statute,  and  hanor 
parties*  |»ocuratora,  and  advised  tbe  state  cf  the  pnom"!^ 
and  hereby  flods  the  petitioner's  insolvency  proved : 
his  insolvency  bss  not  been  oocasioned  by  fraud,  bet  tr*f 
cent  misfortUMs :  Therefoie  flods  that  he  is  entitkd  tt  • 
bsoeflt  <rf'liie  proeeM  rfsisMe  io«eriiia,«p)mhisiBri^i>(<*' 
tnutee  or  trustees  in  snceosdon  hereinafter  to  bs 
otherwise  nuking  payment  to  him  at  thou  far behonfe* 
crediton^  quarterly,  as  the  same  becomes  payable^  £40*2 
per  annum  out  of  his  pension  or  retiring  aUowaooe  ii**^ 
Bubstitote  of  tbe  Long  Island  district  of  tbe  oooo^  ofhw»* 
and  ordains  him,  if  required  by  aay  (tf  his  ^'^^^^^'^ 
a  dispodtlon  swaiasi  *  «■  nwnn,  Mitainiiy »  ooaiptBliij''^ 
descnption  of  aU  his  heritable  and  moveable  eaVtow*^ 
and  a  otuveyanoe  thereof  and  also  of  his  peiuiaa 
allowance  to  Ihe  extent  foresaid,  in  favour  of  ^'^jT 
aoooontaDt  in  tbe  National  Bank  of  Scotland's  <Mx.  1*"^. 
liam ;  whom  £uliag.  by  noo-aooeptaooe,  in  ^roiu  «  ^ 
M'Askili,  Esaulre  of  TalUsker  ju  trustee  fas 
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tioaer'a  erediunn,  and  to       his  oath  tbenuMSt,  ill  tenns  of 

hw,  if  nqnired." 

Mr.  Maclachlan  did  not  grant  any  assignation  of  his 
retiring  allowance,  and  he  was  not  called  on  by  any  of 
his  cr^tors  to  execute,  nor  did  he  execute,  a  disposition 
omnium  bonorum.  James  Dolne,  however,  acted  as 
trnstee  for  the  creditors  until  Madachlau's  death,  and 
Mielachlau  paid  him  certun  sums  to  account  of  his  re- 
tiring allowance. 

Uidaohlui  died  in  1849.  In  Hay  1860  his  estate 
WIS  sequestrated,  and  Uie  claimant  Macgregor  was 
appdntol  trustee.  Prior  to  his  a{^)fying  for  cessio, 
Mtdsehlan  had  effected  an  insurance  on  his  life  for 
ilOOO,  and  hadafisigned  the  pdHcyitt  security  of  adebt 
of  niuller  amount. 

Hie  (and  in  medio  in  the  present  action  was  the  balance 
tine  00  the  policy  after  payment  of  the  debt.  To  this 
baluiee  both  Dotae  and  Macgregor  claimed  to  be  pre- 
ferred, the  question  between  them  being,  whether  or  not 
(he  wA  had,  by  the  proceedings  under  the  cessio,  been 
ooDTeyed  to  the  oesno  creditors  before  the  date  of  seques- 
tntion. 

By  6  and  7  Will.  IV  c.  66,  it  is  enacted,  §  16,— 

"Tint  the  decree  pronooDced  1^  the  Inner-HoDse,  or  by  the 
hxi  Otdinary  on  the  Bills,  or  by  the  Sbeiiff,  gnnting  the 
benefit  of  ccMto  bom/ram,  shall  operate  u  an  assignation  of  the 
debtoi'i  moveables  in  favour  of  any  trustee  meotioned  in  the 
<i«rce  for  behoof  of  the  creditors  ;  provided  always  that  it 
tIttU  be  optional  to  tlie  creditors  to  require  the  debtor  to  exe- 
cate  a  diqwdtion  bonorum,  as  hu  been  hitherto  gran  led 

ia  proGMNs  erf  eesaio  befbre  the  Court  of  Sesrion,  in  forour  of 
tbetnutee." 

The  Shniff-euhetitute  having  preferred  Dobie,  Mac- 
gTMHir  advocated. 

The  Lord  Ordinary*,  on  16th  June  1862,  pronounced 
the  following  interlocutor: — 

"In  respect  that  tbera  was  oo  ooDveyance  by  the  bankrupt 
to  the  eWmant  James  Doble,  aa  trustee  under  bis  cesslo,  and 
(bit  DO  decice  was  proDonncM  which^  under  the  statute  6  and 
T  Will.  lY.  c.  56,  §  16,  could  operate  aa  a  conveyance,  remits 
to  tba  Sboiff  to  lecal  the  interlocutor  complained  of ;  to  repel 
ttie  claim  of  tbe  said  James  Dobie  as  trustee  for  the  cesslo  cre- 
diun  of  tbe  deceased  Dogald  Maclachlan ;  to  sustain  tbe  claim 
of  Janus  Macgregor  as  trustee  on  the  sequestrated  estate  of  tbe 
Mid  Ungald  Madachlan ;  and  to  rank  and  prefer  the  said  James 
Maegregor,as  trostee  foresaid,  to  tbe  whcde  fund  imiMdw,  and  to 
iecaa  in  hia  favour  in  tbe  preference  and  for  payment  accord- 
ingly,— reserving  all  daims  of  preference  by  any  of  Madachlan's 
creditors,  to  be  made  effectual  under  tbe  sequestration,  as  ac- 
cord* ;  and  to  griuic  warrant  to  authorize  and  ordain  the  British 
Lioea  Company  to  make  payment  to  the  said  Jamet  Mac< 
gngat,  aa  trustee  fineaaid,  at  tbe  sum  of  X666 1 19 : 3  sterihig, 
baog  the  amount  of  said  fond  in  audio,  deposited  in  the  branch 
of  the  said  British  Linen  Company's  Bank  at  Fort- William, 
ia  tersM  ot  tbe  interkxutor  of  the  Sheriff  ot  date  the  Sth  June 
lUl,  with  the  bank  interest  that  baa  accrued,  or  shall  accrue 
tbeteoa  since  tbe  date  of  said  consignation,  and  until  payment ; 
■ad  to  ordain  tbe  clerk  of  Gourt  to  deliver  up  the  dvposit-receipt 
MBoitt^;  and  to  find  tbe  daJmant  James  Dobie  liable  in  tbe 
wptiian  Incnrred  by  tbe  said  James  Macgr^r  in  the  ownpeU- 
m,  and  decerns :  Finds  tbe  respondent  liable  to  tbe  advocator 
is  tbe  axpenses  incurred  in  this  Court 

"IftU — Tbe  fond  in  medio  oooaiats  of  a  sum  of  money  arising 
from  a  pidicy  of  insonuice  effected  on  tbe  life  of  the  late  Dugald 
■irhnlilan,  who  died  in  April  1849.  Tbe  competing  parties 
ve  the  advocator  Mr.  Uaugregor,  trustee  upon  Maclaohlan's 
ysltiiBdsr  a  asqnestraiion  expede  after  his  decease,  and  tbe 
■"VaniiBt  Mr.  ZtoUe,  who  cUuns  as  trustee  appointed  under 
w  sfVHSBtkia  for  the  buwflt  <^  the  eessiv  brou^  by  MacUeh* 

"UViidTOoativ'B  title  is  not  disputed ;  and  his  appointmeot 
Aa-statute  gives  bim  plainly  a  right  to  tbe  whole  pn> 
F*>V4f  ttabaakrapl.  But  tbe  respoDdent  contends  that  Mac- 


Uohlan  bad  been  already  divested  of  the  policy  a(  insurance, 
and  thai  tbe  policy,  and  the  sums  due  under  it,  stood  vested  in 
him  the  respnidoit,  ibr  the  bsneflt  of  the  creditors  at  ibe  Hme 
of  the  ceatio,  and  was  no  longer  «  ioRM  of  the  deceased,  or  liable 
to  be  ouried  byhis  sequestration.  He  founds  this  plea,  not  on 
any  actual  assigoation  by  tbe  bankrupt,  but  on  the  proceedings 
under  the  cesaio,  more  especially  his  appointment  as  trustee, 
and  on  the  statute  6  and  7  Will.  IV.  c.  56,  §  16.  There  are 
many  other  points  in  the  case  which  it  might  be  necessary  to 
consider  if  tbe  Lord  Ordioatr  was  inclined  to  adopt  the  view  of 
the  respondent,  but  to  which  he  thinks  it  unnecessary  at  loe- 
sent  to  advert  more  particularly. 

"The  statute  referred  to  by  the  respondent  gives  the  e&ct 
of  assignation  to  decree  pronounced  inacessio;  and  that  assig- 
nation, as  being  both  statutory  and  judicial,  would  not  require 
Intimation  to  complete  it.  But  it  is  the  decree  in  the  cesaio  that 
Is  to  operate  as-a  oonvqrance ;  and  the  Lord  Ordinary,  hioking 
to  the  proceedings  before  the  SberifT,  finds  nothing  wbidi  is  tither 
UcJmiadlp  or  in  id>^mee  a  decree  satisfying  the  requirements  of 
the  statute.  He  does  not  merely  proceed  upon  this,  that  th^ 
Sherifi's  Interlocutor  has  a  finding  only,  but  no  decerniture, 
although  he  is  inclined  to  think  that,  in  order  to  constitute  a 
decree,  tbe  judgment  must  contain  a  decerniture,  and  be  cap7 
aUe  of  bailiff  extracted.  But  tbe  olyection  goes  mudi  deeper. 
There  ia  nothing  in  the  proceedings  befiHV  the  Sheriff  amount- 
ing to  the  deuee  required  by  the  1 6th  section  of  the  acL  Tliere 
is  simply  an  interlocutor  containing  conditional  and  preparatory 
findings.  The  Sheriff  has  not  gnaUed  the  eeeeio ;  and  it  would 
have  been  quite  competent, — assuming  that  interlocutor  to  havw 
become  final, — to  have  terminated  the  proceedings  by  decree 
refusing  tbe  cesaio,  if  the  bankrupt  had  fiuled  to  grant  a  cm- 
veyanoe  upon  requinUon  from  Us  creditors,  or  otherwise  to 
fulfil  the  conditions.  The  Lord  Ordinary  thinks  the  decree  re- 
ferred to  in  the  act  itf  parliament  must  be  a  completed  procedure ; 
and  he  understands,  that  in  a  process  of  cesslo  carried  through 
in  this  Court,  the  process,  whatever  may  have  been  tbe  Inter- 
locubny  proceedings,  always  terminates  in  decree,— and  a  proper 
technical  decree,  cither  granting  or  refusing  tbe  oeasia 

**T1ie  Lord  Ordinary  has  felt  the  case  so  dear  aa  this  view, 
that  be  has  thought  it  unnecessary  to  go  tether  into  it. 

"Of  course  the  trustee  on  the  sequestrated  estate  can  oaly 
take  the  fund  ia  medio  snbject  to  any  preference  which  may 
have  been  acquired  by  other  creditors.  The  Lord  Ordinary  hais 
no  idea  that  the  creditors,  before  tbe  application  for  xite  cessio, 
can  bund  any  prefsrenee  upon  the  i«oceedii^  under  It ;  hut, 
in  the  cironmstsaces  of  the  case,  he  has  thought  it  right  to  insot 
a  general  reservation."  - 

Bobie  reclaimed. 

Lord  Preeident.— The  Lord  Ordinary  has  found  that  the  pro- 
ceedings in  this  application  for  cessio  did  not  result  in  audi  a 
decerniture  as  to  have  the  effect  of  §  16  of  dte  statate,  of  «»• 
rating  OS  a  conveyanoe  and  transfer.  That  is  the  eSbot  la  a 
decree  of  eessif^  and  it  is  an  e^t  entirely  dependent  oo  the 
statute.  It  is  a  new  effect  introduced  by  the  statute.  Tlie 
same  result,  no  doobt,  was  formerly  obtained,  to  some  extent, 
by  executing  a  disposition,  but  it  was  not  a  result  in  any  degree 
following  from  the  decree  of  cessio.  Well,  tlien,  when  a  party 
comes  bore  pleading  the  benefit  of  die  deoeettfcesuo,  we  must 
aee  if  he  has  the  statutory  decree.  Tlie  appUcaiion  for  tb» 
benefit  of  cesdo  was  presented  in  1 844 .  llie  deliverance  of  the 
Sheriff  was  in  these  terms — (reads.)  Now,  there  is  nothing 
here  which  grants  tbe  petitioner  the  benefit  of  cessio.  There 
is  a  finding  to  the  efiect,  that  be  is  entitled  to  that  benefit 
on  his  doing  certain  thiotiB>  But  is  that  a  flodlDg  that  he 
is  entitled  to  the  benefit  until,  or  unless,  he  does  those  things  ? 
I  think  it  ia  a  qoalifled  finding.  It  certainly  is  not  in  the 
meantime  granting  ttie  benefit  of  ceasio.  It  is  hardly  more 
than  a  mere  general  finding,  that  the  petitioner's  insolvency 
ia  occasioned  by  misfortune,  and  that  he  is  therefore  entitled, 
when  be  has  done  a  certain  thing,  to  this  benefit.  Then  it 
goes  on — '-and  ordains  him,  if  required  by  any  of  his  creditors, 
to  execute  a  disposition,"  What  I  desiderate  here  is,  that 
granting  of  cessio  which  the  statute  contemnlatea.  Tbe  fiwm  of 
hHwlocntor  here  used  seems  rather  adopted  firom  tlie  old  frani 
ot  proceediiigB  in  cessio  before  tbe  passing  of  the  statute..  It 
seems  to  me  not  logical  in  itself,  because,  under  the  statute,  a 
trustee  is  to  bo  named,  and  therefore  the  sim]^  form  would  be 
to  name  the  trustee  at  onoe.  But  Uie  Sheriff  does  99t^^f  L 
he  goes  on  to  say  that  the  petitionsi^ijedes^chtenCff^i^^C 
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omnium  bononm,  but  tbere  ii  no  abMlate  ippvlntmeDt  of  a 
purtjr  who  U  to  be  traitee,  whether  ft  dUpositioo  be  executed 
or  not.  I  thiuk.  therefore,  that  this  decree  U  defecUve;  and 
though  it  may  be  that,  under  thfa  finding,  the  party,  u  in  a 
quesUoD  with  hi>  cmlitors,  will  hare  all  the  protection  of  a 
vessio,  the  point  here  is,  whether,  in  a'question  with  anotlier 
party,  who  becumei  his  creditor,  he  is  tu  nave  the  bentflt  of  the 
•tatote,  as  if  he  had  executed  a  disposition  in  favour  of  his 
creditors  f  I  do  not  think  we  can  so  liold.  Therefore  I  need  not 
go  into  the  other  points  which  were  raised.  I  think  it  is  neoea- 
sary  to  have  a  decemitnre  of  ceauo,  and  a  naming  of  a  trustee. 
Both  these  things  are  vantlitg  here ;  and,  anch  bdng  the  case, 
this  interlocutor  cannot  pve  a  prefereooe  over  the  rooreable 
estate. 

Lord Fullertoa. — I  am  of  the  same  opinion.  It  is  impossible 
to  get  over  tlie  grounds  of  decision  taken  by  the  Lord  Ordinary^ 
The  Judgment  of  the  Sheriff  i«  iwither  in  form  nor  i«  ■nbatanoe 
that  required  by  the  autnte. 

Lord  Cuningham. — concQT  in  the  opinion,  tliat  the  Lord 
Ordinary  lias  taken  the  sound  viev  of  uie  declBioo  to  be  pro- 
nounced in  the  present  case. 

Lord  leery. — I  am  also  for  adhering.  I  think  the  trostee  liere 
has  not  a  sufficient  title,  under  the  statute,  for  investing  Uie 
credtton  with  the  property.  They  have  gone  too  much  on  the 
old  style,  tinder  tlie  old  acts,  without  distinguishing  between 
the  interlocutor  finding  a  party  entitled  to  the  benefit  of  cessio, 
and  that  decreeing  tlie  cessio.  They  stopped  short  at  the  first. 
At  the  same  time,  I  coofeas  I  should  lilce  something  done  as  to 
expenses.  There  was  here  an  administration  lor  eight  years, 
Hnd  the  Sherifl!'  and  the  creditors  all  held  that  there  was  a  per- 
leL-tly  good  decree. 

The  Court  proDOuQced  the  following  interloontor  : — 
"Alter  the  iDterlocntor  of  the  Lord  Ordinary  in  so  far  as  it 
relates  to  expenses  of  process :  Vind  noexpenses  due  to  either 
party,  either  in  this  Court  or  in  the  Inferior  Court :  Quoad  ultra, 
Affuse  tlie  prayer  of  the  reclaiming  note,  and  adliere  to  the  in- 
terlocutor of  the  Lord  Ordinary  redaimed  againat." 

Xortf  (MKnarv.  Butbermrd.— Aet.  Monuifiil^  Uacklntosh; 
L.  Mackintosh,  8.S.C.  Aatnt  —AU.  Deas,  Fraser ;  John  Walla, 
)1&0.  Apwf^W.  C&Hb— (W.G.T.) 

14(A  Deeemher  1852. 
boon)  DjTmov. 
WiLUAH  M'Eellab,  Furnter,  v.  John  Gray 
Macfarlane,  I^fender. 
Ship,  Master  of— Contract,  Brearb  of— 7%«  nailer  of  a  thip 
kauitig  bee*  dimined  for  drumkeiiMBB,  and  reinitatad  om  eom- 
ditio*  of  having  no  miriU  on  board,  violated  the  eonditton,  and 
was  repeatedly  drunk  during  the  homeward  m^age—VLt\A  that 
he  thereby  forfeited  hie  utaget  from  lha  time  ^  the  uiohthn, 
aUhouffh  tlu  oeeiel  arrived  itffefy  home. 

This  action  vas  ruaed  at  the  instance  of  the  master 

of  the  ship  Clydesdale^  to  recover  wages  from  the  owner. 
It  was  instituted  in  the  Sheriff  Court  of  Greenock,  and 
the  Sheriff-substitute  (Marshall)  decerned  agiuost  the 
defender  fur  a  portion  of  the  siun  concluded  for.  The 
Sheriff  (H.  J.  Robertson)  altered^  and  assoilzied  the  de- 
fender on  the  grounds  assigned  in  the  following — 

"  Note.— After  an  anxious  couslderatioo  of  this  case,  the 
Sheriff  has  been  compelled  to  take  a  diffiarent  view  of  the  proof 
from  that  iudicated  by  the  Sheriff-snhatitute. 

"  The  defender  stated  on  the  recird  very  artioolate  chat:gea 
of  intemperance  and  mivconduct  on  the  part  of  the  pursner,  iu 
defence  against  this  action  for  a  balance  ot  wages. 

*-The  pursuer  denied  all  these  charges  in  the  boldest  man- 
ner; and,  with  appureot  indignaUon,  even  concluded  for 
damages  against  the  defender  for  having  resisted  his  demand 
npon  the  ground  of  these  cbai^ea.  The  Sheriff  is  of  opinion 
that  the  proof  very  greatly  preponderates  in  fovoar  of  the 
defender,  whose  statements,  articulate  as  tbn  are,  have  been 
substantially  proved  beyond  a  reasonable  donbt  U  Is  no 
doubt  painful  to  hold  such  diHgroceful  charges  proved  agidnst 
tlifi  pursuer,  whose  great  fault  appears  to  have  conslfltcd  iu  an 
inability  to  refrain  from  the  excessive  nae  of  ardent  spirits, 
whenever  he  had  the  opportnniiy  of  Indnlgii^  thendn. 


■*  Perhapa  the  least  excusable  part  at  his  condoot  was  what 
occurred  after  the  defender  bad  salted  (torn  Trinidad  In  tha 
mail  packet  to  return  home, — after  having  apparently  dons 
everything  that  prudence  and  anxiety  could  sugjiest  to  k<rep 
the  pursuer  to  his  sober  discbarge  of  duty  in  brining  the  ship 
home. 

"  The  conduct  of  the  pursuer,  in  netting  a  supply  of  ^ririu 
into  the  ship  contrary  to  the  anxious  orders  al  the  defvoder, 
and  his  excesses  duiiog  the  early  and  dangerous  part  of  the 
voyage  humewards,  appears  Bo  clearly  proved,  and  so  utterly 
inconsisteot  with  hisduty  to  the  defender,  that  it  is  not  a  little 
aetonivhing  he  should  have  resolved  upon  taking  the  tone,  and 
adopting  the  line  which  his  summons  and  pleadings  indicate. 

"  Had  it  been  qecessary  to  consider  the  full  effect  of  the  pur- 
suer's breach  of  duty  and  engagement,  tlie  Sheriff  conld  not 
have  seen  any  other  result  than  a  total  denial  of  wages  during 
the  voyage,  h^d  it  not  Iwen  that  the  defender  bims^lf  appeui 
to  have  in  some  degree  Iwred  himst-lf  from  such  a  line  of  de- 
fence. It  would  thus  probably  have  bevn  difBcult  to  refuse  to 
riicognize  the  pnisuer's  right  to  wages  for  the  outward  voyage. 
Ilut  the^Sheriff  inclines  to  thiuk,  that  as  to  the  nut  of  the  timr, 
the  puKoer  has  no  claim  for  wages,  and,  at  all  events,  the  de- 
ductions to  be  made  from  his  claim  exceed  the  balance  for 
which  the  action  is  brought,  which  is  sufficient  to  support  tht 
judgment  of  ahtolvilor  in  the  present  action. 

"  The  Sheriff  can  Dot  refrain  from  saying,  that  It  would  be 
n'tni  exempUM  the  master  of  a  vessel,  to  whose  care  the  safulrrof 
lives  and  cargo  are  committed,  and  who  has  from  iuiemperate 
habits  shewn  himself  so  unfit  for  so  anxious  a  responsibility. 
Were  to*  be  allowed,  merely  becanse  of  good  fortune  the  Teasel 
has  been  hntught  safe  into  port,  not  only  to  claim  his  foD 
wages,  but  also  to  have  damages  awarded  to  him,  becanse  hi* 
owner  has  ventured  to  set  forth  In  defence,  in  distinct  and 
uut-zaggerated  language,  the  particultis  of  his  dingraceM 
conduct." 

In  an  adTOcatioiK  the  Lord  Ordinary,  on  Irt  Jmw 
1852,  prononnced  w  lowing  interloontor: — 

'*  Advocates  tbecanse :  Alters  tlwfaitevlooatorsooni|4ahied 
of :  Finds  it  established,  let.  That  the  pursner  was  engaicnl  io 
act  as  master  of  the  ship  Olydesdale^  of  which  the  defender 
was  the  owner,  on  a  voyage  to  Trinidad  and  back,  at  the  rate 
of  £100  per  annum ;  2d,  That  the  punner's  employment  oi»n- 
uencedon  lllhlX-ccniber  1847,  and  finally  terminated  on  tiie 
return  of  the  Tenel  to  Greenock,  <m  26th  Jane  1848;  H  That 
the  defender  went  ont  to  Trinidad  in  the  said  ship,  and 
remained  with  the  ship,  and  attended  to  tbe  unloading  and 
reloading  of  the  ship,  i^nd  left  the  West  Indies  for  Britain,  by 
the  Hail  Steam  Packet,  on  tbe  7th  May  1848,  at  which  tinw 
the  Clydesdale  had  reloaded  ;  4fA,  That  before  so  leaving  the 
West  indies,  the  defender,  on  6tb  May.  addressed  to  the  pnr- 
Buer,  as  master  of  the  ship,  a  letter  of  Instroeilona  regarding 
tbe  homeward  voyage ;  sod  tiutt  the  Glydeadale  Miled  for 
Britain,  under  the  guidance  of  the  pntaner  as  master,  on  tbe 
9th  May,  and  arrived  safe  at  her  port  of  de»tinatioit  on  tba 
26th  June ;  bth.  That  while  the  pursuer  was  in  the  Weat 
Indies,  be  liad  a  sore  foot,  and  was  under  medical  treatment, 
and  was  for  some  days  under  such  treatment  on  abore  ;  mad 
Uiat  the  idlment  continued  during  the  voyage  or  part  of  the 
Toy^e  home,  but  was  not  oi  such  a  natuiu  as  to  incapaeitata 
him  from  attending  to  the  more  Important  duties  <^  nM>it«ir. 
unless  during  the  days  he  was  under  medical  treatment  on 
shore ;  6tA,  That  while  the  vessel  was  in  the  Wvst  Indies 
waiting  for  cargo  or  loading,  the  pursuer  was  on  two  occasions 
absent  from  Uie  vessel  for  several  days  at  a  time,  the  first 
occadon  being  while  tbe  vessel  was  at  San  Fernando,  and 
the  seccmd  o^adoo  being  while  the  vessel  was  on  a  vorage 
from  Port  of  Spain,  along  the  coast,  to  Cedross,  and  back  to 
Fort  of  Sp^n  :  Finds  that  it  is  averred  hy  the  defender,  that 
during  the  time  the  vessel  was  in  the  West  Indies,  the  pmsoer 
gave  himself  up  to  habits  of  tntoxicaUon,  and  neglected  his 
duty,  and  that  on  tbe  occasion  of  his  abeenoe  fn»n  the  vesBel 
for  some  days  at  Ban  Fernando,  be  had  been  sent  on  dMwa 
and  dismissed  by  the  defender  for  drunkenness  and  mixxm- 
duct,  hut  with  a  condition,  that  if  he  abstain!^  from  driakfaig 
for  a  oertalu  time,  he  would  be  reinstated ;  and  that  .oa  tha 
sul»equent  occasion  of  bis  absence,  when  tbe  vusri  wb  b1 
(^ross,  he  had  been  dhmiaaed  by  tbe  defender  for  beingdraBk 
on  duty,  on  board ;  and  that  on  tiu  bowwanl  mngi^ttw 
ponuer  was  for  some  dfytj«W^I%  llBifiJ^^iiftsiinew; 
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Mil  that  be  WS8  thos  off  daty  twentj-iilx  days  In  all,  by  reasnn 
ctf  dmnkennen,  for  wblcb  days  dedoctlon  is  claimed  by  tha 
HefeDder ;  bnt  which  aTermfluta  are  denied  by  the  pnreaet : 
FlDdR  thfit  the  evidence  in  regard  to  these  aTenoents  is  very 
cootntdfctory  and  uiiMtis&ctory,  and  that  fiill  reliance  cannot 
be  placed  on  the  evidence  adduced  for  either  party,  and  that 
OD  botfa  rides,  &ictB  appear  to  be  unduly  coloared  and  exaggei.  ' 
tted :  Finds  it  not  eKtablished  tbat  the  pnniier  was  iu  the 
hftbitof  n^lectlng  his  duty  while  tn  the  West  Indies:  Finds 
it  not  (stablished  that  the  pursuer's  ab!>ence  on  shore  for  some 
dsn,  whiitt  the  ventel  lay  at  San  Fernando,  was  in  consequence 
of  ' bia  having  been  dismissed  fi>r  drankfinnem :  Finds  it 
ettkUihed,  that  during  the  pursuer's  absence  on  shore  on  that 
Mcnbn,  be  was  ill  and  under  inedtcal  treatment :  Farther^ 
and  with  repird  to  the  pursuer's  absence  from  the  vessel  when 
■t  0«df(Ms,  finds,  la,  That  on  the  first  night  of  the  voyaga 
fna  Port  of  Spain  to  Cedross,  which  was  on  or  about  12th 
AfiQ  1S48.  the  defender  tooli  tha  purouer  on  board  of  the 
btrqoe  Altsxaoder,  bound  for  Fort  of  Spain,  and  then  gave 
to  him  a  letter  addraaied  to  Uemrs  0  Connttr  &  Harden,  who 
■em  ^nts  at  Port  of  Spain  for  the  ship  Clydesdale,  and 
ioitnicted  the  pnniuer  to  f;o  to  Foi  c  uf  Spain  with  said  letter, 
wbich  the  pniMuer  did  ;  but  the  reason  or  object  of  so  sending 
him  back  to  Port  of  Spiiin  was  not  then  explained  to  the  pur- 
ner;  id.  That  the  ship  returned  from  Cedross  to  Port  of 
Spain  on  «>r  about  21st  April  1848,  and  tbat  on  that  d»y  the 
df^ender  wrote  to  the  punner  the  letter  Ho.  84  of  procem, 
ditnaMng  Mm  on  the  ground  of  alleged  dmnlienneflB  <on  the 
Dl^t  of  the  12th,  and  previous  misconduct ;  Sd,  That  next 
dir,  a(1t«rthe  retnm  of  the  vemel  Cedross  to  Port  of  Spain, 
ud  after  receipt  of  satd  letter,  the  paraunr  went  on  board  the 
*e«h'l,  and  accompanied  her  on  a  voyage  to  San  Fernando  and 
back  to  Port  of  Spain  ;  hot  that,  during  some  days  of  that  time, 
he  m  not  reoDSQiied  as  tnaner  by  the  defender,  who  was  on 
board, but  was  latteriy allowed  to  act  as  master;  ^  Ihtkt 
inKndlDg  the  parsuer  back  to  Tort  of  Spain  by  the  Alexander, 
sod  in  difnuisduK  him  on  account  of  his  condition  on  the  12th 
of  April,  tlie  defonder  acted  on  the  conviction  that  the  pureoer 
vas  the  worse  of  liquor  and  unfit  for  duty ;  and  although  the 
evidence  is  coofticting  aff  to  the  pursner'e  actual  oondititm,  and 
tlMMue  thereof  on  UHdooca^n,eDoDgh  is  proved  to  aoconot 
fortba  defender  reasonably  entertaining^  the  conviction  that 
the  pursuer  wns  unfit  for  daty,  but  it  not  establiahed  that 
tbe  ponraer  was  made  aware  that  such  was  the  reason  for 
a-nding  him  lo  Port  of  Spain,  until  he  received  the  letter  of 
lilt  April ;  and  it  is  not  established,  tb 't  after  receipt  of  tbat 
letter,  the  pursuer  acquiesced  therein  :  Finds  that  tbe  pursuer 
*M  aHowed  1w  the  defender  to  reiume  bii  duties  ag  master  of 
the  ddp  to  Britain ;  and  H  i>  not  ntabtished  that  tiiera  wm 
uiy  new  agreement  with,  or  engagement  of,  the  pursuer  as 
tDBster;  and  tbe  defender's  letter  to  tbe  parsoerofStb  Kay  1848, 
reftirding  the  homeward  voyage,  makes  no  reference  to  any 
forieiture  or  deduction  of  wt^es  on  the  grronod  of  any  alleged 
pact  miiooDdnct :  Faittier,  with  regard  to  the  homeward 
wyage,  finds  that  the  ship  was  Iwooght  nfely  home  under 
tbepersuer's  goidance  as  master,  and  Miat  It  is  notestabllsbed 
tbat  the  pursuer  neglected  or  deserted  bis  duty,  or  was  from 
druoksnness  incapable  of  attending  thereto :  Therefore,  and 
vith  reference  to  all  the  circumstances,  refoaes  to  sustain  the 
dcfeoder's  claim  for  deduction  of  twenty-six  days  as  being  off 
duty ;  and-with  regard  to  tbe  other  deductions  cldmed  by  the 
delBDderi  finds  that  tiii  oiuurge  made  by  the  pursuer,  of  £  1 : 18  <. 
for  tobacoo  served  oat  to  the  crew,  is  not  supported,  and  must 
be  dedeoted  :  Finds  that  the  snm  of  ff  18. 25.  for  the  purvuer'a 
hotel  bUI.  aud  ff  7 .  15  for  Kionl  and  Black's  account,  and  ff  2. 
foriMdlclne,  also  to  be  deducted  from  the  balance  of  wages  due 
to  tbe  poisner ;  but  repels  tbe  other  claims  of  deduction ; 
Appc4aa  the  cause  to  be  put  to  the  roll,  with  a  view  to  apply> 
ingtbsM  findings,  and  a^Ju^ngtheaccoontbetveentiie  par* 
tlHtecoa£trmlty  thereto. 

**ifeft.^TfaU  case  was  fhlly  heard  before  Lord  Colonsay  at 
^  ekae  of  last  session,  and  tbe  prefixed  interlocutor  was 
Pwpawd  br  his  Loidsbip ;  bnt  bisremaval  to  the  Inner-House 
povMad  it  fW)m  being  issued  at  the  oommenoiment  of  the 
P****tf8ssdoo.  In  order  to  avoid  the  expense  and  delay  ot 
*dMa«iMtoetMdoo,  hoth  partlea  hare  coDsented  that  I  should 
yym»ifcte>iooiitor  without  a  new  hearing ;  and,  on  that 
"Mmb4-lKv«>acoordlngly  signed  it." 

fcfciiiliii  ncbopcd.    At  advising, 
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Lord  JiutiU'CkTk. — I  thinic  this  U  sn  important  citae,  and, 
though  depending  no  doubt  on  its  own  special  facta,  yet, 
as  a  precedent,  tatj  be  of  very  general  application,  and  the 
principle  of  judgment  majr  thus  come  to  be  of  great  antliority 
and  value  la  a  class  of  cases  so  namerons  as  to  have  no  other 
limit  than  the  extent  of  the  mercantile  navy  of  the  country.  I 
have  fpurposely  said — the  principle  of  juilgmeot, — for  I  think 
there  is  a  clear  end  broad  principle,  applicable  to  the  facts  of 
the  case,  which  it  ia  very  neceM.iry  to  enforce.  A  detailed  exa- 
mination at  the  evideece  is  not  necessary.  I  do  not  aay  tliat 
there  Is  not  contradictory  evidence,  dthonghit  a^ts  my  mind 
mneh  leas  than  it  did  the  opinion  of  tbe  Lord  Ordinary,  But, 
upon  a  full  consideration  of  the  case,  and  taking  into  view  some 
matters  of  real  evidence,  which  are  of  the  utmost  value  in  esti- 
mating the  general  credibility  of  parole  tealimony,  I  am  quite 
aaiisfle^l,  that  while  tlie  vessel  was  in  the  West  Indies,  and 
before  the  defender,  the  owner,  left  the  vesae)  to  cnme  home  In 
tlie  mail  steamer,  ftets  had  occurred  very  often,  and  to  a  con- 
siderable extent,  which  fully  juatifled  him  in  charging  the 
captain  with  intemperance  and  nosteadinesa — and,  in  acting 
apon  that  charge,  aa  he  clearly  did  on  two  occaaione,  in  sna- 
peoding  him  for  the  time,  and  displacing  him  from  bis  com- 
mand. The  puraaer  admits  on  the  record  tint  hewasorcBH 
chained  at  this  time  with  being  dmnk,  and  tlie  lettera  written 
at  tlie  time,  to  which  no  answer  was  then  attempted,  afEbrd 
real  evidence  tiiat  such  diaiges  were  made,  and  were  well- 
founded  in  the  owner'a  conviction.  The  allegations  made  uq 
tlie  record,  of  tyrannical  conduct  by  the  owner,  and  of  some 
malice  taken  up  by  him  againat  the  puraaer,  were  all  properly 
and  meat  jndiciously  given  up  at  the  bar;  and,  indeed,  the  let- 
ters  addressed  by  the  owner  to  the  master  at  Uie  time,  shew  great 
consideration  for  him,  and  a  aincere  desire  to  give  bim  a  chance 
of  redeeming  liimself.  But,  iu  this  state  of  things,  after  the 
owner  bad  had  proof  of  repealed  unateadinesa  un  the  part  of  the 
parsuer,  he  still  waa  diapoaed  to  replace  him  in  charge  of  the 
vessel  for  the  voyage  home.  His  wages  hod  been  paid  up  to 
the  period  of  his  removal  trom  the  veaael,  and  the  owner  bad 
taken  Btepa  to  tree  himaelf  entirely  of  the  puraner  as  captain  ; 
and,  in  die  letter  of  the  Stst  April,  bad  accordingly  dismissed 
him,  on  the  ground,  moat  pointedly  stated,  of  repeated  drunken- 
ness. Now,  whether  the  pursuer,  if  he  bad  been  able  to  prove 
tiiat  such  charges  were  wholly  groundless — which,  at  the  time, 
he  seems  not  to  liave  maintuned — could  have  recovered  bis  full 
wages  for  the  voyage  back,  or  even  damages  for  being  so  hastily 
and  injariously  diamisaed  on  a  foreigu  statitm,  if  the  charjiea 
were  false,  is  one  point.  But  to  take  tbe  charge  of  the  ship 
from  him,  the  owner  was  beyond  all  doubt  entitled.  Every  man 
may,  whenever  he  pleases,  diamias  from  his  household,  or  from 
his  diip,  any  one  wliura  he  dues  not  chowe  to  tr^s^  though  he 
may,  if  wrong,  be  liable  for  breach  of  contract.  The  defender 
had  tbe  ancontrolled  power  to  say  that  he  would  not  allow  his 
ship  to  be  one  day  longer  under  the  charge  of  the  pursuer. 
This  point  is  of  the  utniust  iuipurtunce  iu  the  consideration  of 
what  next  occurs.  In  about  ten  days  the  detunder  relents,  and 
is  willing  to  allow  tlie  pursuer  to  bring  tlie  sliip  home  as  cap- 
tain. Bat  be  gives  the  must  positive  orders,  that  no  spirits  of 
any  kind,  or  to  any  extent,  shall  be  on  board  the  vesael  on  the 
Tuyage  home,  an.l  that  the  whole  crew,  aa  well  aa  the  captain, 
are  t.>  be  on  this  fuoting.  He  takes  tlie  most  vigorous  measurt'S 
to  enforce  and  make  known  this  order.  He  pours  orerboard,  in 
the  presence  of  some  of  the  crew — aud  if  the  puisaer  was  not 
present  on  deck,  be  was  in  tbe  vessel,  or  at  bis  aide^  and  knew 
the  fact— all  the  spirits  he  can  And.  He  gave  his  wders  that 
there  should  be  no  spirits  whatever  on  boud  for  tbe  home  voy- 
age, and  this  the  pursuer,  against  irliom  the  order  was  directed, 
welt  knew.  And  he  lurther  gave  a  letter  to  the  ship's  amenta, 
desiring  them  to  see  that  tlie  pursuer  got  no  spirits,  and  givinir 
them  autlioriiy  to  dumiss  him  if  he  misconducted  himself. 
This  letter  was  read  at  the  agent's  nfflce  to  the  pursuer.  Tlte 
defender  lifcewise  wrote,  before  he  sailed  In  the  packet,  a  very 
earnest,  serious,  and  certainly  moat  kind,  but  firm  exhortation 
to  the  pursuer,  to  avoid  spirits  entirely. 

Here,  then,  was  a  condition  wliich  the  defender  was  perfectly 
entitled  to  make  when  he  resolved  to  give  the  pursuer  anotlier 
chance,  and  to  trust  the  sliip  to  bim.  Tbe  pursuer,  of  conrte, 
oonld  never  have  pnt  foot  on  deck  again  anle4  the  owner  al- 
lowed htm,  and  lie  did  allow  him,  to  bring  tbe  T^a^-lhomeaol«ly 
im  tin  above  cotiditlon.  made  known  to  all  tiie  crew,  in  order 
that  tha  order  might,  if  possible,  be  the  better  eoforoed  by  tlie 
xeauraint  which,  it  waa  hoped,  the  puUidty  given  to  the  Umler 
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vonld  luintdn.  No  one  can  doabt  that  thli  -wm  a  most  im- 
portant precantion  fn  the  droumstaDoes,  if  the  oner  choM 
again  to  entmat  the  cliarge  ot  the  abf  p  to  the  pursuer,  etpecially 
ai  he  vru  sot  himself  to  be  ugxia  on  bcwrd.  A  more  important 
condition  oonld  not  be  Ind  down ;  but,  Imporunt  or  not,  it  Is  the 
coodidoD  on  which  the  pursuer  is  replaced  in  his  charge.  Then 
that  condition  ts  violated  in  circumstances,  I  think,  of  great 
aggrftTBtlon,  for  the  captain  makes  the  chief  officer  accessory 
to  open  and  determined  breach  of  these  orders.  In  a  way  tode- 
•troy  respect  for  himseif,  and  of  coarse  hla  antlwrfty  as  master, 
and  to  lower  himself  in  the  eyes  of  the  whole  crew,  by  shewing 
himaelf  ao  completely  the  slave  of  his  passion  for  ardent  spirits. 
Noaooner  isthe  defender  gone,  than  the  pursuer  first  tries  him- 
adf  to  obtain  spirits  at  the  agent's  store — for  I  ^ink  that  ta  the 
inftrence  from  the  proof;  at  all  e▼ent^  he  is  made  aware  that 
the  agenti  an  ordered  not  to  give  him  any  spirit!.  He  la  aware 
that  the  mate  liad  got  some,  and  he  only  rebukes  him  for  trying 
to  get  tlie  agents  to  pay  for  that  as  snip's  sappltes — shewing 
Ids  perfect  consciousness,  that  from  the  agents  the  fact  should 
have  been  concealed.  Then  he  sends  the  mate  ashore  with  jars 
on  the  Isat  day,  and  money  to  purchase  spirits,  and  these  jars 
are  bronght  on  board  in  the  sight  or  with  the  knowledge  oi  the 
whole  erev.  Thiia,  then,  there  b  direct  and  opea  ridiatlon  of 
an  important  and  poaitiTe  ordw,  made  known  and  laid  down 
■Ian  to  the  whole  crew—and  mitcondnct  of  the  worst  kind,  for 
it  thewed  to  the  crew  that  the  master  broke  the  orders  of  the 
owner,  and  so  destroyed  his  anthority ;  and  it  proved  that  lie 
was  so  much  the  slave  of  drink,  as  to  destroy  all  rmpect  for 
him ;  and  all  this,  too,  was  done  by  making  the  mate,  with  the 
knowledge  of  the  crew,  the  party  to  assist  him ;  and  he  seems 
not  to  luive  been  unwilling,  bnt,  on  the  contrary,  was  going 
ashore  seemingly  himself  on  tiie  same  errand,  with  jars,  in  breach 
of  the  owner's  orderi. 

Had  the  Ueu  been  known  to  the  agenta,  they  would  have 
been  entitled,  even  at  the  moment  of  sailing,  to  diiplaee  the 
porsttw,  and  remove  him  ftxim  the  vessel. 

I  shall  not  consider  whether  the  pursuer  came  on  board  drunk 
the  first  night  after  the  defender  left,  or  not,  as  that  is  very 
Immaterial,  contidning  the  leading  ftet  to  which  I  have  now 
adverted.  Bat  I  cannot  donbt  that  he  was  for  several  days,  and 
vntil  the  supply  of  the  sinrits  was  exhansted,  incapaduted  from 
drink  from  taking  charge  of  the  vessel,  and  was  in  his  cabin 
Qselw  and  stupid,  and  that  at  a  moat  important  and  dangerous 
part  of  the  voyage.  The  mate  will  not  just  admit  that  he 
vas  drunk,  as  others  swear ;  but  no  wonder,  as  he  admiu 
be  frequently  drank  with  him  when  down  l>elow.  But  he  ad- 
mits tlie  fact  that  he  did  no  dnty ;  and  tlie  real  stateof  the 
fitct  is,  I  think,  clear.  The  mate's  admission  excludes  as 
ntteriy  unworthy  of  belief  the  sailor  who  alleges  he  never 
was  off  deck  for  three  days.  Then  I  think  it  ia  dear  that 
the  cook,  and  perhaps  others,  severd  times  took  some  of  his 
sfdrits  from  the  cal>in  where  be  was,  so  unable  was  fae  to 
know  what  was  going  on,  or  to  keep  op  restraint  ;-^t  Is  not  easy 
to  uy  whidi  view  la  worst  for  him.  All  that  was  said  was,  that 
the  cook  liimaelf  drunk  the  spiritH.  1  think  that  very  likely, 
for  the  exunple  was  sure  to  produce  that  resnlt.  But  that  some 
of  the  crew  helped  themselves,  whether  to  take  it  from  the  cap- 
tain or  to  drinlc  is  fatly  proved.  At  last  the  spirits  are  con- 
sumed— the  captain  is  able  to  resomednty — they  have  fine  wea- 
ther, and  the  veiset  arrives  safi47'--'*nd  tbm  tha  pnrsiier  actnaiiy 
malntalna,  that  his  breach  of  orden,  and  of  uie  coodidoo  oti 
which  he  was  replaced  In  charge,  is  of  no  importance — and  that 
as  the  ship  actually  came  home  safe,  he  is  to  be  paid  his  full 
wages,  exactly  as  if  he  had  been  a  faithful  servant  falflUiDg 
orders.  Zn  my  apprehension,  the  misconduct  of  the  master  in 
the  matter  above  mentioned,  which  was  not  disputed  as  a  fact 
proved,  was  a  fknlt  of.  the  gravest  Idnd  of  vhlc^  a  master  of  a 
merchant  ship  eoaM  be  goU^,  even  if  the  order  had  been  given 
without  any  precedent  facta  to  make  the  object  of  it  known  and 
personal.  But  all  the  drcumstances  make  the  misconduct  the 
more  aggravated.  The  charges  previously  made  against  the 
captain,  his  dismissal  on  the  ground  of  repeated  drunkenness, 
and  his  actnal  removal  out  of  the  sbipas  unfit  for  duty,  in  the 
ffvner'adeclared  opinion  at  the  time— 4iia  degradation  at  aootlm 
time  for  ten  days,  when,  though  allowed  to  m  on  board,  he  had 
no  charge — the  oommooieation  by  the  agents  of  tiie  owner's 
letter — the  puhlldty  given  to  the  prohibition  of  spirits  among 
the  craw— the  earnest,  solemn,  and  kind  letter  from  the  owner, 
and  then  the  manner  in  which  the  orders  were  violated, — 
make  the  niscondoct  the  greatest  breach  of  duty  of  which  the 


master  oauld  be  gidlty ;  and  the  fiwta  shew  what  riak  to  the 
ship,  and  what  risk  to  Uw  aoMaty  of  the  whole  erow,  tba 
owner  was  exposed  to.  Had  the  porsner  not  been  oUigM  to 
sail  immediately,  and  if  he  had  got  more  aplrits  on  board,  I  bare  i 
tittle  Aoabt  very  serious  results  would  have  happened.  i 
Such  misooodnet  on  the  part  of  a  captiUn  deariy  farfoiU  hii  'i 
daim  for  wagea,  and  I  have  no  doabt  aa  to  tiiat  ntalt  io  lav  j 
In  this  ease. 

^le  case  iiaa  been  mlamderttood  in  the  interlocntor,  and  ii 
involved  in  qoestions  which  the  Acta  seem  to  me  to  enlade. 
I  ^ok  it  a  dear  and  plain  caae  in  the  view  I  have  iu>w  taken. 
Nor  Is  te  Deoeiaary  to  consider  how  many  and  what  acts  of 
drunkenness  are  proved  before  the  owner  diamissed  ttie  parson 
on  the  charges  of  dmnltenness.  The  pursuer  was  to  obtain  hb 
wi^^  at  that  tine ;  and  aa  nothing  waa  aaid  m  to  the  »tc^ 
mediate  period  before  the  veaael  sailed,  I  tiilok  him  cotitlad  Is 
wages  up  to  the  Mi  of  MiqK.  IliebcU  ahovestated  raiae  Ac 
bnMd  view  of  mitcondoct,  on  which  the  defence  really  dependi, 
and  that  la  a  view  which  is  five  from  doabt. 

The  Court  pronounced  the  following  interlocutor:— 
"  Alter  the  interlocutor  of  the  Lord  Ordinary  except  in  m 
far  an  It  advocates  the  cause  :  Find  in  point  of  fact,  tttat  after 
repeated  charges  bad  been  made  by  the  defender,  the 
of  the  Clydeadale,  of  dmnkennen  and  hal>it8  of  Intemperance 
against  the  puisner.  the  master  of  the  said  ship,  wWle  the  ves- 
sel was  at  Tnnidad  and  various  porta  (tf  that  i-land,  founded  oa 
occurrences  which  called  for  sncb  warnings,  the  punoer  was  at 
last  dinniised  from  liis  dtoation  as  the  master  of  the  said  shifk, 
from  which  he  had  been  sent  hack  to  Fort  of  Spain  some  dan 
before,  on  the  21at  April,  by  a  letter  from  the  owner  of  that 
date,  which  letter  atated  ezprenly  the  gronnd  of  dismissal  t» 
be  freooent  intemperanoot  notwiuntandlng  repeated  waraingi 
aa  to  the  steps  which  the  owner  would  be  compelled  to  talce: 
Find,  U:tA  though  the  pursuer  waa  allowed  to  be  on  board  the 
vessel  for  some  days  on  a  coasting  voyage  thereafter,  he  «u  >: 
not  allowed  to  act,  and  did  not  act,  aa  master,  or  take  any 
charge  of  the  ship,  hot  snhmttted  to  the  footing  on  whidi  be 
waaplaoedbythe  owner,a8  no  longer  master  of  tbeahip  :  Find 
that  the  wi^es  claimable  by  the  pnnaar  are  admitted  to  be  doe 
to  him  np  to  the  day  when  he  waa  sent  out  of  the  ship,  bade 
to  Port  of  Spain,  and  that  aa  be  was  replaced  withoat  pain  of 
forfeiture,  the  wagea  may  be  held  to  run  from  aoid  21st  April 
to  8th  Hay.  when  entnisted  with  the  ship  for  the  voyage  home : 
Find  that  soon  thereafter  the  owner  did  allow  the  poivner  to 
resume  hhi  potdtion  of  maiter,  and  to  take  dia^  of  theridp 
on  her  voyage  bock  to  OreuHxA :  Find,  that  as  the  oon^lioa 
on  which  the  owner  so  allowed  the  pnrsner  to  resnme  charp 
aa  master,  he  made  a  peremptory  order,  before  coming  hoae 
himself  in  the  mail  packet,  that  no  spirits  whatever  were  to  bs 
on  board  during  the  voyage  home,-i7that  the  spirits  in  the  ship 
were  thrown  overboard,  and  orders  given  to  the  punoer  aod 
wlu^  oww  that  mme  were  to  be  taken  on  board,  and  onian 
to  the  same  effisot  were  given  to  the  diip's  agents  at  Fwtof 
Spain,  with  directions  to  prevent  the  pnrsner  taking  any  spirits 
on  board,  and  authority  to  dismiss  the  porsoer  if  he  thwarted 
the  agents,  or  agidn  became  unsteady :  Find  that  inch 
orders  were  read  to  the  puisner  in  the  office  of  the  ogeuts : 
Find,  that  in  direct  vioIaUon  of  the  said  orders  aod  oondtttfcAi, 
and  imraediatdy  after  the  owner  soiled  In  the  mail  pa^et, 
the  pursuer,  before  leaving  Port  of  Spain,  did  take  spfartts  on 
board,  and  employed  the  chief  officer  of  the  ship  to  obtain  the 
same,  in  direct  breooh  of  di8d[dine  and  dnty :  Find  that  the 
pnrsQer  on  several  occasions  drank  saidspMtswitii  sold  mate: 
Find  that  for  several  days  at  the  commencement,  and  at  a  dan- 
gerous part  of  the  voyage,  the  porsoer  was  wholly  wublo  to 
perform  his  dntUs  as  c^ttain  at  the  dilp»  from  we  eflsoti  of 
the  spirits  he  was  then  taking,  and  that  Mveial  of  tb«  enw 
obtained  some  of  the  spirits  so  long  aa  tiiey  lasted :  Find  in 
point  of  law,  that  the  defender  was  enUtled  to  lay  down  any 
order  which  he  thought  necessary  for  the  safety  of  his  ship 
and  for  the  maintenance  of  diadpline,  and  to  prevent  nntra. 
dinem  on  the  part  of  Uie  martar,  aa  the  condition  on  wWeh 
the  latter  was  again  to  be  ectnisted  with  tiie  chaife  «ltht 
ship  on  the  voyage  home ;  Find  that  the  master  wm  beamd 
implidtly  to  obey  such  order :  Find  that  hanng,  aa  aiwv 
fonnd  in  pdnt  of  foot,  violated  the  same,  and  couurfttad  an 
open  breach  of  disdpliue  in  the  knowle^  of  the  omr,  ha 
has  forfeited  his  claim  oa  that  ground  on  the  beoaamid 
voyage :   Further,  and  sspamtely,  In  point  of  law,  find,  that 


IN  THE  OOUBT  OF  SESSION,  Ac.  159 

■c  •  — —  '  — — =  


iQ  Te«p«ct  of  the  Intomperaim,  abore  fonad  In  point  of  flict, 
dming  tb*  homeward  Toyage,  after  Mag  replaced  u  above, 
the  pamier  bu  on  this  gronnd  forfelieo  bis  claim  for  wages 
imoK  (be  said  vcongfl ;  Therefore  repel  the  reasoos  of  advo- 
csltoo,  of  seiraaolUfl  the  dander  from  tlie  claim  of  the  por- 
ner  far  mges,  from  and  after  8Ui  Hay.  on  the  royage  hamt, 
mi  dwera ;  But  in  respect  that  there  temidm  a  mm  of 
nftt,  amoimllng  to  £18  : 17 : 7,  dae  to  the  pareoer  for  the 
time  prior  to  the  8th  Hiiy,  find  the  defender  liable  for  said 
iiaiB,WKler  the  dednctioos  speci&ed  in  the  interlocutor  of  the 
Lord  Ordinary,  amoanting  to  £6 : 8 :  2 :  Find  the  advocator 
ud  perra«r  liable  in  expenses  in  this  Ooart  as  la  the  Sbe- 
TiMJanrt;  allow  aooonnt^"  &a 

MtMlMry,  Coloinay.— /let.  Tonng;  Patrick  Oraham, 
W&  if^—AH.  Hector;  Wintam  Uoir.  &6.0.  ^omf.— B. 


ISthDecembsr  1852. 
Shono  Di'nsiOM. 
Sia  BoBBRT  Mknzies,  Pursuer,  v.  Ladt  Menzibs, 
JM/ender. 

EstsH— Locality — ProTlsions  to  Tonnger  ChlldTen — Constrac- 
tlon — Terwu  of  dettm  in  an  entail,  taider  which — Held,  thai  in 
oliMatiMg  the  pminonM  bg  wag<tf  locality,  to  iMeh  the  widow  of 
A$  tad  proprietor  wa$  entitled  tinder  tie  power*  eon/erred  bj/  the 
ti^U,  Uw  Ugal  interut  of  pramione  fa  favour  of  yotmgtr  dah 
Jrtn,  gating  the  rente,  wa»  not  to  be  taken  into  eow^mtation. 

This  action  was  rused  to  have  it  found  and  declared — 
'  that  the  1^1  interest  of  the  proTisionB  in  favour  of  the  yoiin- 
ger  children  of  the  late  Sir  Nl«  Ueudes,  whkh  aflect  the  renta 
<^  the  entiled  estates  of  Heozies  and  Banooch,  and  are  pay- 
«lile  by  the  parsuer  aa  heir  of  entail  presently  in  posMssion 
thereof  most  be  taken  into  computation  In  estimating  the 
piOTiaion,  by  way  of  locality,  to  which  the  defender  ia  eotitled 
Qodet  the  powers  oonfened  by  the  entidl  of  siUd  estates,  in 
nitoe  and  in  terms  of  which  the  said  Sir  Xiel  Ueniies  poe- 
■OMd  tlw  said  estates,  and  granted  the  disposition  of  locuity 
•fter  meotioQed." 

The  remuning  concliudons  were  so  framed  as  to  give  eflbct 
to  the  above  by  declaring  a  restriction  of  the  defender's 
rights  under  tbe  deeds  of  localitj  executed  in  her  favour 
by  the  late  Gar  Niel  Meniies,  uid  hj  laqniring  repay- 
mcDt — 

"  of  tbe  tnm  of  £3000  sterling,  or  of  snch  other  snm  as  shall  be 
ucertaloed  by  odr  mdd  Lords  to  be  doe  by  the  d^ender  as 
tbe  exoea  of  tha  rents  or  annual  value  of  the  aaid  lands  pre- 
Ktitly  vetted  In  her  ai  aforesaid,  wbkh  she  has  drawn  or  re- 
nired  over  and  above  the  amount  of  provision  to  which  she 
«is«Btitled  by  virtue  of  the  said  deed  of  entail,  andaccording 
u  herrlghta  may  be  defined  and  determined  in  the  course  4^ 
tbe  present  proctwe." 

The  clause  of  the  deed  of  entail  upon  which  the  ques- 
tion turned,  was  as  follows: — 

'And  likewaystbat  It  shall  be  leleome  and  lawfnU  to  the 
(aid  bdit-male  of  my  body,  and  the  other  heirs  of  tailnie  above 
metttiooed,  to  provide  and  infeft  their  wires,  by  way  of  locality 
•Ueoarij,  In  oompetent  lilbfent  provisions,  Uie  same  not  ex* 
ewdlng  a  fourth  part  of  the  said  lands  and  estate,  in  so  &r  as 
the  MDs  shall  be  free  and  unaffected  for  the  time  with  prior 
Hltfeatsandannnalrentsofreal  debts,  and  after  deduction  of 
tbe  ammalreDta  of  personal  debts  that  do  or  may  affect  the 
wne:  Kzoepting  always  from  tbe  said  power  of  providing 
*i*ei  fai  hieaUty,  the  forced.  mansion-houBO  and  mannor- place 
of  OaMe  Monaieib  with  the  office-houses,  yeards,  orchyearde, 
ttd  tadesBres  adjacent  thereto,  which  it  shall  be  noways  law. 
Ml  *a  gita  up  in  liferent,  albeit  tbe  said  inclosures  may  be 
*wHhHa  awif  ate  in  order  to  ascertain  the  said  fourth  part  of 
*J  iMdi  and  eatate  above  mentioned  :  And  further,  that  It 
■MfibalaiitMie  and  laitfall  to  the  said  heirs-male  of  my  body, 
*MM|^SthB»  heirs  of  tailzie  and  provision  above  mentioned, 
to  VMt  tasds  of  provlriou  to  their  children  who  are  not  to 
wwNjH^^basaid  taililed  estate,  for  payment  of  competent 
I'mAIIMiIo  tften,  payable  and  beating  Interest  only  aftar 
^*MIMn4eith ;  providing  the  same  do  not  exceed  three 
rav^^lK  MB*  H  my  nkl  laodi  and  estate,  io  so  to  as  tiie 


same  shall  be  firee  and  unaffected  at  the  granier's  death  by 
liferents  and  anoaalrects  of  real  and  personal  debts :  But 
providlug,  that  when  the  said  power  and  faculty  has  l>een  ex- 
ercised by  any  of  the  preceding  faein  of  tailsie  in  favour  of  their 
cbildi%n,  it  shall  not  be  UwAill  to  any  of  the  sncceedlng  heirs 
of  taiUe  to  give  any  provitlona  to  their  ebUdrsu  till  snob  time 
as  the  prior  provirions  to  the  oUMren  of  the  former  hdr  be 
paid  and  purged  in  whole  or  In  part ;  and  that  in  case  of  par- 
tial payments  of  snch  prior  provisions,  then  the  new  provinons 
may  be  granted  in  so  for  only  as  the  whole,  both  old  and  new 
providons,  do  not  at  any  time  exceed  the  aforesaid  three  years' 
free  rent  of  my  sidd  estate  :  Declaring  always,  as  it  b  hereby 
speciaUy  provided  and  dechued,  tiiat  no  appiridng,  adindica- 
tion,  or  other  legall  diligence,  shall  lye  and  he  competent 
against  the  fee  and  property  of  my  satd  lands  and  estate,  or 
any  part  thereof;  for  payment  or  security  snch  children's 
provision,  or  interest  of  tbe  same,  or  penalty  correepondlng 
thereto  :  But  declaring  that  the  persons  of  the  oaid  heirs  of 
tailzie,  and  any  estate,  real  or  personal,  belonging  to  them, 
other  than  and  excepting  my  s^d  lands  and  estate,  and  Uke- 
Wftjw  the  yearly  rents  and  profites  of  my  said  lands  and  estates 
themselves,  shall  always  be  subject  and  liable  to  any  diligence 
and  execution  competent  In  law  for  payment  and  'secunty  of 
such  provisions  to  children  as  are  allowed  to  be  hereby  grant- 
ed, and  interest  thereof,  and  penaltys  corresponding  tliereto." 

By  antenuptial  contract  dated  in  1816,  and  executed 
between  himself  and  the  defender,  the  late  Sir  Niel 
Menues  bound  lumself  and  his  heirs  of  entail  to  proride 
bis  two  dauf^ten  of  a  former  marriage,  and  the  chOdren 
of  the  marriage  into  which  he  vaa  about  to  enter,  other 
than  the  hem  of  entail,  in  snob  a  sum  as  rinald  amount 
to  three  yean'  free  rents  of  the  estates  posseand  by  him 
as  heir  of  entul. 

On  30th  July  1823,  he  implemented  this  obligation 
by  executing  a  bond  of  provision  binding  himself  and  his 
heirs  of  entiul  to  pay  to  his  younger  ohildren  such  a  sum 
as  should  amount  to  three  years'  free  rental  of  tbe  en- 
tailed estates  at  the  time  of  his  decease,  and  that  at  the 
first  term  of  Whitsunday  or  Martiomas  after  his  death. 

In  the  antenuptial  contract  of  ^'ovember  1816,  Sir 
Niel  dinned  to  the  defender  in  liferent  certun  farms 
forming  part  of  the  entailed  estates. 

On  6th  February  1844,  Sir  Niel  executed  in  the  de- 
fender's &Tonr  a  dupoation  of  locality,  by  whi^  he  con- 
yeyed.  to  her  in  liferent,  other  lands  iDnmng  part  of  the 
entailed  estates.  The  diiqnation  contain«l  a  declara- 
tion to  the  e&ot,  that  in  ease  it  should  bi^qiien  to  be 
found  that  the  liferent  moviaoo  and  conveyance  mode 
to  tbe  defender  should  be  found  to  be  in  excess  of  tho 
powers  provided  by  the  deeds  of  entail,  that  circumstance 
should  not  operate  as  a  ntillity  of  the  liferent  provisioa 
thereby  made,  but  should  only  be  a  ground  for  restrict- 
ing it  to  such  an  amount  aa  was  consistent  with  the  limi* 
tations  and  provisions  of  the  deed  of  entail. 

In  granting  the  liferent  provision  of  1844,  Sir  Kiel 
did  not  take  into  computation  the  interest  of  the  provi- 
sion secured  to  his  younj^  children  by  his  contract  of 
marriage  in  1816.  No  infeftment  passed  (m  the  dispo- 
mtion  during  his  li&ttme,  and  he  dnd  on  16th  August 
that  same  year,  the  deed  ha^ng  remained  undeltTered 
up  to  that  date.  He  left  four  younger  children  entitled 
to  claim  under  the  antenuptial  deed  of  1816,  and  the 
bond  uf  provision  of  1823. 

The  defender  was  infeft  in  the  lands  conveyed  to  her 
by  tbo  marriage-contract,  in  Janoary  1817;  and  in  the 
lands  conveyed  by  the  lU^Kwtion  of  locality,  in  October 
1844,  ^ 

The  miun  question  for  discussion  was,  whether  tbe 
tooality  lands,  in  vhich  the  defender  was  infeft,  exoeeded 
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a  fourth  part  of  the  entailed  estates  » they  stood  at  the 
time  vhen  the  defender's  rig^t  under  the  dispontion 

commenced. 

The  pursuer's  first  plea  in  law  was  as  follows: — 
"In  ei^inatiag  the  prnrlsrioDB,  by  wa;  of  locality,  to  which 
the  defender  is  eutitled  uader  the  powers  conferred  by  the  en- 
tail ODder  which  the  late  Sir  Niel  Henries  possessed  the  estates 
of  Henries  and  Bannoch,  tlie  legal  interest  of  the  pnvlrions 
f  n  &Toar  of  the  younger  oblldrMi  of  Sir  Niel  Hensies,  which 
affect  tbp  rents  of  the  estates,  and  are  payable  hj  the  pnrsner 
as  heirof  entail  in  possession,  must  be  tsJcen  tntoeompatation." 

The  Lord  Ordinary  rqwrted  the  aaSf  with  the  fbl- 
lowiiu^ — 

"  2^e. — ^The  Lord  Ordinary  views  the  questions  ndsed  fn 
this  record  u  attended  with  coofiderabtti  diffioalty;  and  as 
the  deed  of  eutail  has  been  recently  before  the  Court  in  regard 
to  the  extent  of  the  defender's  rights  nnder  the  liferent  provt  ■ 
irioDS  in  her  favonr  by  the  late  bir  Niel  Hensies,  be  thinlts  it 
the  better  coarse  to  report  the  cause  far  the  intmediate  and 
direct  fleclsion  of  the  Inner'House. 

"  1.  Under  the  words  of  the  prorfrion  in  the  deed  of  entail 
conferring  power  upon  the  heirs  to  make  provision  for  their 
wivet,  there  appears  to  the  Lord,  Ordinary  little  room  to  doubt, 
that  Ou  time  of  granUng  the  deed  of  proviidoo,  In  the  case  of  an 
onerons  and  IrreTocable  deed.  Is  the  time  to  be  regarded  Id 
fixing  whether  the  looality  was  within  the  statutory  powers. 
The  words  are,  'the  same  not  ezcee<Uog  a  fonrth  part  of  the 
Mid  landa  and  estate,  tn  so  far  as  the  same  shall  be  free  and 
unaffected  for  the  time  with  prior  liferents  and  annualrents  of 
real  debts,  and  after  deduction  of  the  annualrents  of  pernonal 
debt*  that  do  or  may  affect  the  same.'   Had  the  matter  in  dia- 

gate  been,  whether  lAdy  Uenzies'  provirion  by  locality  under 
er  contract  of  marriage,  which  was  an  antennptial  deed,  was 
b(^nd  the  statutory  powers,  the  mlecrf  construction  ahore 
stated  would,  in  the  JjqtA  Ordinary's  opinion,  have  been  ap- 
plicable. The  value  of  tbe  estate  at  the  time  the  contract  was 
«ntcrsd  into  would  have  been  for  inquiry,  and  tbe  dedactlons 
to  be  made  from  that  value  in  terms  of  the  entail,  have  been 
Umitad  to  prior  liferenta  and  annualrents  of  real  debts,  as  alw 
annnalrenta  of  personal  debts  which  Mm  affected,  or  migfat  be 
made  to  affect  the  lauds  and  estate.  Provisions  to  culdrfen 
ButiseqaGntly  granted,  and  taking  effisot  In  terms  of  the  entail, 
would  not  hHve  follen  to  be  taken  into  account,  although  it 
would  have  been  for  consideration,  even  in  such  a  case,  whe- 
ther provisions  made  by  the  same  contract  for  the  children  of 
tbe  marriage,  could  be  brought  within  the  terms  declaring  the 
drdnetions  to  be  made  In  asoertoining  the  free  value  m  the 
istate,  so  SB  to  determine  whether  tbe  locality  was  within  tbe 
statutory  power.— Agnew,  12th  Dec.  1810,  F.  0.,  and 
Malcolm,  21iitNov.  1828.) 

"  The  present  qnesLion,  however,  does  not  arise  under  tbe 
marriage-contract.  The  provision  thereby  settled  on  I«dy 
Henries  was  confeeaedly  greatly  within  tbe  statntory  power. 
The  deed  of  locality,  which  haa  given  rise  to  tbe  present  dis- 
cussion, was  executed  by  Bir  Nid  in  February  1M4,  and  pro- 
ceeds upon  tbe  narrative  of  ttM  rental  of  the  lands  having  in- 
creased, BO  that  the  locality  in  the  contract  was  considerably 
less  than  the  fourth-part  of  the  rental,  and  of  tbe  n^ranter's  re- 
solution to  increase  bis  wife's  locality  provietoo  to  the  full  ex- 
tent permitted  by  the  entail.  The  allegation  of  the  pursuer  is, 
that  this  increased  locality  provlriui  was  beyond  tlie  fourth 
part  of  the  estate,  and  the  rental  thereof,  after  making  the  de- 
ductions required  by  the  entail.  Now,  upon  this  dUposition 
of  locality,  no  infeftment  followed  in  hvonr  of  Lady  Meuzies, 
and  it  does  not  appear  that  the  deed  was  ever  delivered,  and 
there  Is  no  clause  id  it  dispensing  with  delivery.  It  would 
seem,  therefore,  to  have  been  a  gratuitous  and  revocable  deed, 
notoonferriug  anyabsoluterightor/uf  owBrirtun  on  I^ady  Hen- 
lies  during  the  lifeUme  of  Sir  Kiel.  Viewing  the  deed  in  this 
light,  the  question  is,  whether  the  same  principle  of  constnic- 
tton  can  be  held  applicable  to  it  that  would  have  been  to  an 
onerous  deed  taking  effect  and  conferring  an  absolute  right 
from  its  datet  The  Lord  Ordinary  inclines  to  think  that  It 
dues  not,  aud  that  the  time  to  wbloh  regard  is  to  be  bad,  in 
the  case  of  a  gratuitous,  revocable,  and  undelivered  deed,  is 
the  date  when  the  provirion  conferred  by  it  became  operative 
and  effectual  to  t^e  grantee,  thatis.  the  date  of  Kr  Miel's  death. 
,    **  8.  Ths  seccmd  pt^t  for  emsfderation  is,  whether  the  pn>. 


visions  settled  <m  the  children  can  be  regarded  as  of  tbe  clsa 

of  debts,  the  annualrent  of  which  Isappulnted  to  be  deductsil  T 
The  value  of  the  lands  is  to  be  taken — (1.)  in  so  far  asfree  iixl 
unaffected  with  prior  liferento  and  annualreota  of  reri  debU; 
and  (2 )  after  dednction  of  the  annualrente  of  personal  del}ti 
that  do  or  may  affect  the  lands  aud  estate.  The  entail  de- 
clares, that  no  adjudication  of  the  fee  and  property  of  thelaiidi 
for  payment  or  security  of  children's  previsions  riiall  be  oon> 
potent ;  but  It  declares  at  the  same  rime,  not  merely  that  tfae 
ponons  of  tbe  helre  of  tailrie,  and  any  other  estate,  teri  uA 
personal,  belonging  to  them,  shall  be  liable  to  diligence  ud 
execution  for  such  provisions,  but  '  likewite  the  yearly  rente 
and  profiU  of  the  said  lands  and  estates  thttmselvea'  Heoce, 
admitting  Uie  claim  for  the  children's  provisions  to  be  men); 
personal  debt,  it  is  fbr  conrideration,  whether  the  debt  s»  ts^ 
ated  Is  not  oJ  a  character  that  does  w  may  aflect  the  lands  tod 
estate. 

"The  views  pressed  by  the  puntuer  were,  that  the  holdew 
of  the  provisions  were  entitled  to  resort  to  real  diligence,  not 
to  affect  the  fee  and  property  of  the  lands  indeed,  but  to  aSect 
the  yearly,  rente  and  profita  thereof  by  express  permifldra  of 
the  entail;  that  such  diligence  would  remain  cwctori  ODtil 
the  amount  was  paid  off ;  and  that  the  claim  foit  the  proridos) 
was  not  therefore  like  the  ordinarjr  personal  debt  of  tbe  bar 
In  possession  for  the  time,  for  which  tbe  rente  of  tbe  tAVt 
conid  be  attached  only  ia  so  fkr  as  accruing  during  the  debtor'i 
lifetime,  but  was  debt  crtated  by  pernutnon  of  the  tntaikr,  sod 
which,  until  extinguished,  could  be  made  effiectoal  aguust  uij 
of  tbe  heirs  of  tailrie,  and  out  of  the  rente  and  pr^ta  id  Uw 
lands  and  estate,  to  whomsoever  tbe  socoesrion  had  t^wsed; 
and  that  the  words  of  the  deed  of  cntaU  were  not  so  stnngrac 
as  to  exclnde  that  construction  upon  which  alone  tfae  bar  tak- 
ing the  estate  would  get  deduction  in  respect  of  debts  with 
whicb  his  right  of  sucoessiou  was  burdened.  The  defendcr.ln 
auswer  to  these  views,  insisted  that  the  deductions  to  be  nudt^ 
from  tbe  value  of  the  estate  in  bringing  out  the  extent  of  tbt 
locality  provirion  which  conld  competently  be  giuted  by  ibt 
heir  in  possesrion,  mnst  be  strictly  measured  by  tbe  wvdi  of 
the  deed  of  entail,  and  that  provirious  to  children  did  notct»- 
stitute  debt  which,  under  those  words,  conld  be  legitinutrlf 
taken  into  view.  On  this  question  of  construction,  the  Lont 
Ordinary  would  have  required  farther  argument  before  derid- 
ing it ;  but  as  the  case  is  now  reported,  this  is  unneoeswy" 

At  advising, 

/j>rd  Ju*Het  OUrk—Tben  his  been  a  good  deal  of  ingeoiaai 
and  plausible  Commentary,  on  both  sides,  on  the  meaning  it- 
tached  in  this  deed  of  ent^  to  the  use  of  the  terms  laait  mi 
ntate,  (^ect  the  tame,  and  similar  expresrion*  ;  and  if  this  can 
depended  on  the  arguments  to  be  drawn  from  these  eridtal 
commentaries,  it  would  be  one  of  great  difBculty.  As  tbe  eo- 
tailer  in  one  clause  expressly  uses  the  terms  "  burden  mylsadi 
and  estate  with  provisions  to  frives  and  children," — wbeo,  « 
the  other  hand,  tliere  is  no  dpubt  that  he  means  merely  (hi 
yearly  rents  thereof,  and  the  heirs  succeeding  to  the  posseniK 
of  the  estate,— I  think  it  would  be  difficult  to  hold,  that  fas 
selected  particular  words  as  to  such  burdms,  with  refereocs  Is 
the  quality  whether  they  were  or  were  not  to  a^ct  tfae  IM  asl 
property  of  the  estate, — the  more  especially  ia  regai4  ts 
the  burdens  which  (mgbt  to  form  deductions  in  estimating  A* 
tree  rente,  so  Car  as  the  entailer  intended  to  allow  deducd«a% 
the  important  matter  is  rerily,  not  whether  the  burdens  Wf 
affiKi  the  fee  and  property  of  the  estate,  but  diminish  tbe  natf 
heir's  receipte  out  of  the  same.  And  as,  in  the  very  dsM 
giving  the  power  to  provide  widows  in  locality  provbioM,hl 
adds,  "  tlie  same  nut  exceeding  a  fonrth  part  of  tbe  said  )»> 
and  estate,"  when  he  thereby  means  the  yearly  amooat  Is 
value, — and  as  he  lurther  adds,  "  in  so  far  as  the  a«M  Aall  Ift 
free  and  unaffected  with  prior  liferents  and  annualrente  uf  Uti 
debts,"  when  he  clearly  uses  the  word  une^tatd  tbers  |M 
general  sense,  applicable  both  to  liferenU  wluch  conld  nOW 
dsbte  wliidi  mi^t  affect  tlie  fee^— it  would,  I  thinkt  be 
dons  to  iiold,  u  matter  of  necessary  construction,  that  thsssa* 
word  affect  in  the  next  member  of  the  same  sentence,  esiC 
to  pernnal  debts,  was  empluyed  to  designate  solely  jMK 
duslruly  entailer's  debts  which  might  affect  the  fee.-  ftii 
easy  to  hold  that  the  framer  of  tfae  deed  had  this  qualifarilibJ 
in  vieir,  or  attended  to  aoythiug  but  what  wm  or  mVlj 
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wvM  ioenMe  the  difficulty  greatly,  for  it  would  render  the 
t»o  dnau  dther  inconaltteDt,  or  the  first  proTiaion  io  tmth 
oappUcaUe  to  the  only  case  of  debts  said  to  be  contemplated. 
Bat,  in  inch  a  qneatwn  aa  the  present,  I  tbtnk  ^  theie  arga- 
[nents  dnwn  from  critical  remarks  on  such  terms  io  the  dmd, 
V  in  the  special  claoie  of  the  deed,  are  iDconclostve,  and  not 
nrj  ^ipUokUe  to  the  peculiar  queatum  we  have  to  deoid&  Oa 
tits  0^  hand,  dear  it  is  that  tliere  is  no  ezpressioo  in  tbe 
ctiiue  a)  Io  localitieB.  wnidi  plainly,  and  by  necessary  construe- 
boo,  forces  on  the  Coart  tlie  construction  contended  for  by 
the  pusner  as  the  only  fair  legal  resnU  from  the  terms  em- 

fted.  On  the  contrary,  the  general  view  of  the  deed  on  which 
.  mediswellsapportedby  thetemuemployed  inthisclanse. 
Ttaetotsaer  is  to  give  power  to  the  bdn  of  tailzie  to  provide 
eaofetnt  lifierent  provisions,  not  exceeding  •  certain  i«opor> 
tin  of  Ae  value,  for  widows,  and  also  provisions  for  children 
DotezEBMGng  a  certain  namber  of  years'  rent.  This  is  a  com- 
BNo  sad  nstwl  power  to  give ;  and  the  mode  of  doing  it  is  mat- 
ter of  ^miliar  a^le  and  practice.  Well,  then,  io  giving  tbe 
unr,  tha entailer  fa  to  say  whether  he  adds  any,  and  what, 
limitatims.  That  alio  ia  ordinarily  done.  Amoog  the  mat* 
Un  which  obviouely  present  themselves  for  oonsideratloo, 
vfaetlier  they  shall  be  deductions  or  not,  so  aa  to  restrict  either 
a  IxHh  of  the  powers  to  be  bestowed,  are  promiaently  prior 
bfennu  and  provisions  to  children,  whether  prior  provisions, 
«r  those  to  be  granted  by  the  same  heir.  These  are  matters 
vUdi,  in  ordinary  and  ftmiliar  style  and  pracdce,  are  men- 
tioDed  when  socb  dedaotloni  are  intended.  In  soch  cases,  if 
pnorKfefcntaaie  iotended  to  form  deductions,  they  are  men- 
timed  in  the  general— I  may  almost  say  Invariable— style  of 
nch  deeds,  and  are  not  left  to  be  included  inferentially 
in  ftaenl  expreesioiu,  soch  aa  burdens  affecting  the  rents, 
woftbs  free  rents,  ud  so  forth.  Prior  localities,  or  prior  life- 
mtt,  m  tunally  mentioned— I  may  say  oonsuntly,  and  most 
MnnDy  aad  property,  for  they  are  dednetiona  fhra  the  next 
w*!  ooqrment  of  tbe  estate,  ntnally  fh>m  tbe  exercise  of  the 
mjr  powN  given  by  the  entailer,  and  hence  nothing  is  so  ap- 
poprittelyorobviouslytobe  specified  as  localities  granted  by 
linwoftiiat  power,  when  the  measure  or  limitation  of  lu  ex- 
vein  or  opeiation  ia  to  be  defined.  Then  the  other  power  to 
tapnted-— that  of  ^ving provisions  to  younger  cliildren — and 
tbi  exercise  of  that  power,  phOnly  will  aim  tend  to  diminish 
Uh  next  heir's  receipu  from  the  estate.  Well,  then,  if  they  are 
to  be  deducted  io  eatimatingthe  amoontof  the  widow's  liferent, 
■Mt  snnredly  they  present  themselves  prominently  to  notice, 
wngtbeiesDltof  the  power  which  the  entailer  is  bestowing, 
m*,  then,  this  deed  is  not  framed  on  the  plan  of  describing  in 
pncnl  tenoa,  and  without  specification,  the  burdens  wbidi  are 
lofcim  dedoctloDB  For  inatance,  the  deed  does  not  aay,  that 
^  bmteiii  which  diminish  the  heir's  receipts  from  tbe  rents, 
■wl  be  dedneted  in  eatiraatiog  the  free  rents.  When  anuh  a 
pwtal  fbrm  of  expression  is  chosen,  it  ia  clear  that  full  effect 
tiw  be  ^ven  to  it  without  regard  to  any  distinction  between 
wakind  of  debt  or  borden  and  another,  and  that  tlie  dedared 
«qtet  requires  sttcb  a  general  constractioo.  Bat  this  deed  pro- 
|*y  to  specify  the  different  burdens  which  ue  to  form  deduc- 
jHa^  sod,  very  nnnecessarily  perhaps,  mentions  both  real  and 
j^nooal  debts  which  may  affect  the  heir,— for  I  shall  take  audi 
I*"  the  true  import  of  the  terms.  In  that  specificaUon,  when 
nipowarto  gtve  competent  provisions  to  wives  ia  conferred,  tho 
I'Wukr,  hi  direct  terms,  specifies  prior  H/erentM  as  deductions  io 
|*yfay  tbe  one-fourth  part  to  which  the  power  is  to  be  con- 
He  meDUona  real  debts,  and  also  interest  of  personal 
■Jt^lhat  the  latter  is  so  referred  to,  that  provisions  might 
^■nrtbe  terms  used,  I  am  not  prepared  to  deny,  if  prior  life- 
^hadBot  been  specified.  But  when  these  are  specified,  I 
"tty  aaat  bold,  that  if  the  burden  to  be  created  in  exercise 
■■•POWwto  be  granted  in  the  next  sentence,  had  been  in- 
*odlo  fenn  a  deduction,  it  would  also  have  been  specified. 
jy  ,***ih,  DO  doobt,  ft  provision  ia,  in  one  sense,  a  debt,  and  one 
in  tbe  language  of  this  deed,  fall  under  the  terms, 
may  nStet  the  same,"  yet  there  ia  no  doubt  that, 
Jgfc  J?^"*^  character,  aa  well  as  in  tbe  ordinary  sense  in 
^ywHtrm  AU  is  used  in  such  deeds,  the  provisions  to 
2*5*'J0">ethiDg  different  from  ordinary  debts,  and  not 
J^J^^flMtribcd.  But  if  this  ia  tbe  conclnaion  which  the 
SSS^f^  elanae  itself  poioU  to,  it  becomes  much  mure 
?MTf  I**  clanae  is  etmsidered.  Tbe  entailer  then 
^522J?_*?5  mtense  to  give  the  power  to  grant  bonds 
^^WMarmMiia,  pmlding  tlia  same  do  not  exceed  three 

SCOTTISH  JURIST. 


years'  free  rent  d  my  lands  and  esute,  In  so  for  as  tbe  same 
shall  be  free  and  unfettered  by  liferents,  and  real  and  peno. 
oal  debts.  Here,  then,  in  assigning  the  limit  to  this  power, 
he  distinctly  specifies  liferents — the  result  of  tbe  power  given 
in  the  preceding  clause;  and  if  these  provisions  to  children 
had  been  intended  to  be  mentioned  in  tbe  preceding  clause, 
I  think  this  sentence  must  have  foroed  it  on  tbe  ooosldera- 
tion  of  tbe  framer  of  tbe  deed.  But  the  sncoeeding  part 
of  thia  very  clause  ahewa  that  the  existence  of  prior  provisions, 
and  their  effect  as  a  burden,  and  the  extent  to  which,  therefore, 
they  were  to  be  taken  into  account,  was  fully  in  his  view,  and 
that  he  hai  stated  the  full  eflect  which  he  intended  to  give  to 
them :  For  he  goes  on  to  say,  that  wtien  the  said  power  and  fa- 
culty baa  been  exerdaed  by  any  of  the  preceding  heirs  of  tailzie 
in  fivonr  of  their  children,  it  shall  not  be  competent  to  a  soo- 
ceeding  heir  to  grant  proviaions  to  their  children  until  the  prior 
provisions  are  in  whole  or  part  paid  off;  so  that  oU  and  nea  shall 
not  exceed  the  three  years'  free  rents.  Mow,  witn  this  e^t  to 
be  given  to  the  existence  of  provisions  to  children  distinctly  set 
forth,  it  seems  to  be  quite  contrary  to  the  structure  and  princi- 
ple the  deed  to  ai^poae,  Uiat  it  was  to  be  left  to  implioatlim, 
and  thatondoubtfol  terms,  whether  provisions  for  children  wen 
to  be  deducted  in  estimating  tlie  extent  of  the  liferents  to  wivee 
previously  authorized.  I  think,  at  least,  this  was  ttie  ]^ace  to 
do  it  if  intended,  and  if  accidentally  omitted  in  the  preceding 
clause.  Thia  deed,  then,  proceeds  on  the  principle  of  spedfyiog 
tbe  Items  which  are  to  form  deductions.  It  specifies  lif^enta 
aa  to  each  power.  It  baa  provided  in  me  eaie  venr  folly  and 
anxionaly  for  the  dfeot  to  be  given  to  the  existence  «r  pravMona 
to  children.  In  estimating  tlu  extent  to  which  om  of  the  two 
powers  bestowed  may  be  exercised.  I  miut  lu>ld,  that  as  to  Uie 
other  power,  if  provisions  to  children  were  to  be  deducted,  theie 
would  have  been  mentioned  in  regard  to  the  exercise  of  that 
power,  as  they  are,  as  well  as  liferents  in  regard  to  tbe  ex- 
ercise at  the  other  power.  This  view  of  the  deed  la  perfoetly 
satisfoctory  to  my  mind,  and  ia  a  dear  and  aafo  ground  of 
judgment,  and  on  it  my  opinion  proceeds.  I  lay  aside  entirely 
the  point  started  in  regArd  to  the  expression — in  ao  far  as  the 
same  shall  be  free  and  unaffected  /or  the  fimt  with  prior  liferenta 
and  d^tta.  I  tbMr  that  expression  has  no  ref^roce  in  thia 
deed  to  the  time  of  executing  the  locality  deed ;  and  the  Lord 
Ordinary  baa  embarrasaed  biauelf  with  some  views  on  that  pcdnt, 
which  I  think  tbe  right  constmction  of  thia  ezpreaslon  wholly 
excludes.  "  For  the  time,"  in  tiila  dause,  most  clearly  relates  to 
the  actual  conenqy  and  receipt  of  the  liferent  provision ;  and 
any  other  construction  might  operate  io  a  way  quite  irrational 
and  inequitable  against  a  widow.  The  Lord  Ordinary,  in  two 
or  three  passages,  has  alluded  to  the  aatatorj/  power  of  the 
granter.  Of  course  there  Is  no  question  as  to  any  atatnloiy 
power  at  all,  and  it  is  postdble  tliat  a  reference  to  the  Aberdeen 
Act,  made  under  this  misapprehension,  may  faave  misled  bim 

00  thia  matter.  But  this  ia  an  unimportant  and  aubordlnate 
point,  and  which  does  not,  I  think,  arise  at  all  in  the  case. 

I  may  further  add,  that  while,  no  donbt,  we  are  not  to  lay 
ande  intention  so  far  as  that  dearly  is  evinced  by  the  deed,  yet 

1  mast  say  I  take  tbe  case  for  the  ezerdsef^  tbe  power,  la  a 
-more  fovouralile  light.  The  power  is  given  in  deartemts. 
Then  I  apprehend  no  limitation  of  It  la  to  be  inferred  by  Impli- 
cation ;  and  if  certain  deductions  are  specified,  and  others  not 
in  terms  which  necessarily  apply  to  them,  but  may  ap{4y,  and 
are  fuUy  satisfied  by  application  to  otlier  burdens,  I  construe 
such  terms  strictly  in  this  case,  and  exdode  tbe  burdens  which, 
if  in  view,  would  naturally  have  been  designated  1^  the  appro- 
priate terms  of  description  naturally  afiplicable  to  tliem  in  sucA 
a  deed 

Lord  Codrfrum.— I  am  of  opinion  that  the  claim  of  the  pur- 
suer is  not  well  founded  in  law,  and  I  think  so  for  two  reaaona : 

In  the  firtt  place,  in  describing  tbe  deductions  to  be  made 
in  reckoning  the  widow's  locality,  the  entailer  had  provisions 
to  children  in  view,  but  does  not  direct  those  provldons  to  be 
deducted.  The  fact  of  his  having  had  them  in  view,  is  proved 
by  his  recogniMng  them  as  competent  under  his  enttdl,  or  pre- 
scribing the  llmitatioofl  and  conditions  on  which  tbey  are  to 
be  made.  The  clauses  which  r^pilate  proviaions  to  wives,  and 
those  which  regulate  provirions  to  children,  are  not  merely  in 
the  same  deed,  but  (if  this  be  of  any  conaequenoe)  tbey  stand 
dose  together.  Having  provisionB  to  children  In  his  view.  I 
cannot  doubt,  that  If  be  baidmeaot  them  to  be  takepofffrom  tbe 
vmlueofthecatateofwbidi  the  wide 
be  would  have  sirid  to;  beeanse  be 
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tlooB  to  be  reared  op  b;  legal  suppoution.  He  specifies  every, 
thing  that  he  wishes  to  be  deducted.  Tiie  widow's  fourth  is 
only  to  be  computed  in  so  for  as  the  estate  shall  be  &ee  and 
noc^eoted  with  "Jnior^te7VlU,»lady^iilx^lnnualr^nUo/naid^^t*,'' 
and  after  dedootion  "  the  annmlraU*  of  peritmal  dtbu  that  do 
or  tnay  qffeii  tht  tame,"  when  he  was  thus  giving  a  catalt^e 
of  the  deductions,  and  leavet  out  the  interest  of  proTisiouB  to 
children,  I  Uiink  it  incompetent  for  a  Court  to  ioBert  these 
into  his  list.  I  must  presume  that  he  left  them  out  intention* 
ally ;  and  no  other  intention  is  dedociUe  from  his  language. 

In  the  mcond  place,  he  declares  that  interest  of  no  personal 
debts  is  to  be  deducted  except  ofsocb  debts  "atdoormayi^ect 
(As  tame," — which  word  sssu^  both  in  grammatical  and  in  legal 
eonstrucUoD,  plainly  means  the  atait.  The  subaUnce  of  the 
pursuer's  plea  is,  that  the  interest  of  any  debt  which  affects  tlu 
of  ettale  at  enjoj/Me  by  kin,  must  be  deducted.  Bnt  no- 
tlilng  can  be  mote  clesr  than  that  it  is  the  ttiait  thst  most  be 
■CEected.  The  pursuer  maintains  that  this  means  not  merely 
tiie/es  of  the  estate,  liut  itl  pn^fitt ;  and  that  everything  war- 
ranted by  the  tailsie  to  belaid  upon  the  rents,  being dedactions 
from  the  heir's  emoluments,  must  be  taken  off  before  estimating 
■tia  widow's  foorth.  1  thinlt  that  this  construction  is  repaenant 
both  to  the  established  phraseology  of  our  entail  law,  where 

tweeting  tlu  landt"  is  understood  to  mean  their /ee;  and  to  the 
teres  of  this  particular  fauliie,  where  this  is  geaenlly,  if  not 
alwigri,  the  import  of  tbe  expression.  I  can  soaroely  disower 
a  dngle  cUose  about  afftoing  At  Mate,  or  bmit,  whicb  ad- 
mits of  being  q>pUed  to  their  yearly  profitt. 

If  this  be  so,  it  settles  this  question.  Because,  in  describing 
the  widow's  right,  tbe  entailer  first  declares  that  only  the  an- 
Dualrents  of  real  debts,  or  of  such  personal  debts  as  do  or  may 
affaet  the  ulalt,  are  to  be  deducted ;  and  then,  in  describing  tfaie 
i^u  of  the  yoangn  children,  be  espreisly  dedares,  tiiat  no 
{inceeding,  under  any  of  thdr  prorisiMis,  **  shall  lie  or  be  com* 
petent  againMt  thtfet  and  property  of  my  said  lands  and  estate." 
And,  as  if  foreseeing  that  the  question  as  to  how  psyoient  of 
the  proviiioos  was  to  be  enforced,  might  be  asked,  he  answers 
It  by  '*  declaring,  that  the  perioru  of  the  said  heirs  of  tailaie,  and 
any  estate,  real  or  personal,  belooging  to  them,  el&sr  than  and  esc- 
«ip(fiur  sqr  send  lemut  ml  eslot^  and  Ukeways  the  yeor^  roitt  and 
**  profits  of  my  said  lands  and  estates  tbanselves^  shall  'always 
be  subject  and  liable,"       for  these  provisions. 

Thus,  both  in  defining  the  widow's  fburth,  and  the  children's 
provisions,  and  the  heir's  burdens,  the  system  is  that  these  pro- 
visions are  expressly  laid  upon  tbe  heir,  and  are  expressly  pro- 
hibited from  b^ng  laidt  in  the  form  of  a  deduction  from  her 
fbnrUi,  on  tbe  widow. 

I  therefore  tiiink  tbe  pvnuer  wrong. 

Lord  Murray.— 1  concur  with  your  Lordships.  I  wag  at  one 
time  very  much  carried  away  by  Mr.  Ross's  argument  But  I 
have  at  Last  come  to  concur  with  Lord  Cockbum  and  your 
Iiordship.  I  think  the  pursuer  has  failed  to  make  out  bis  case. 
Lord  Wood— In  forming  an  <^inion  upon  the  question  at 
Ime  between  tbe  parties,  I  haTe  thrown  entirely  adde  all  that 
was  urged  by  the  defender,  founded  on  tit9  view,  that  the  data 
of  the  deed  of  locality  was  to  be  taken  as  the  time  to  be  located 
to  In  determining  whether  there  was  to  l>e  a  deduction  w  not 
<rftlw  interest  of  the  children's  provisions. 

labo  in  no  respect  rest  upon  the  terms  in  which  tbe  entail 
«f  the  estate  of  Foas  was  executed,  and  tbe  allied  aoquies- 
ceneeof  the  punnet  In  the  coireotnessof  the  manner  in  which 
it  hM  been  framed. 

Looking  to  tbe  terms  of  the  empowering  clause*  tn  tbe  en- 
tall  of  the  lands  and  barony  of  MeoxIflS  and  Bannooh,  It  would 
appear  to  be  clear,  that  if  the  interest  of  children's  proviuons 
are  to  be  deducted  In  ascertaining  what  is  the  fourth  of  the 
—    lands  that  may  be  given  in  locali^  to  a  wifo,  it  must  be  in 
JjUn^p^^^H^^vioon,  that  the  annnalrenta  otpirmmal  debta 

;  serioudy  disputed  by  the  defender,  that  cfail- 
^are  debts :  But  as  the  personal  debts,  of  which 
I  the  annualrents  are  to  be  deducted,  are  de- 
,  debts  "  that  do  or  may  afiect  the  Bame,"  it 
it  the  personal  debts  referred  to  were  only 
afilect  the  fee  of  the  estate,  and  that  these 
Tcbildren's  provisions,  inasmneb  as  they  cannot 
iTect  the  fee  of  the  estate,  although  the  rents  fall- 
ling  heiiaof  eniidl  may  be  lUble  and  subject 
fbr  payment  or  aeonrity  thereof,— and  that  so, 
•oeord&fly,  the  eatidl  has  in  terms  declared. 


Kow,  holding,  an  I  do,  that  the  words,  a  fourA  part  t/l  tb 
said  iMtdt  and  attOe,  In  the  empowering  clause,  are  aot  tolM 
read  ns  equivalent  to  a  fourth  part  of  the  rente  when  oonatn- 
ing  the  remaindei  of  the  clause,  and  looking  to  other  psitid 
the  deed  in  which  the  words,— aSect  or  affecting  the  luubii 
estate,  or  affect  or  affecting  the  same,— «re  used  in  teteteiceb 
debts  or  deeds,  and  where  it  is  inifi^wla&b  that  wbatisilMi 
meant  is  the  affecting  the  ftt  of  the  estate,  I  think  a  gtnt 
deal  admits  of  being  said  b>  favour  of  the  deJender'i  sip- 
ment,  that  as  the  personal  debts — the  annmUFeots  of  vbldi 
are  to  be  di^ducted— are  described  as  personal  debts  tbat  <te 
or  may  affect  tbe  same,  this  alone  is  a  inffident  aqnw  b 
the  demand,  that  the  interest  of  children's  ftrovUoBS  lUl 
be  deducted,  children's  provi^ns  being  person^  deh^vkid 
by  the  entail,  it  is  expressly  declared  shall  not  aftct  Ikefat 
or  property  of  the  estate. 

But,  on  the  other  band,  when  I  coniidet;,  Isf,  the  apptiat 
uncertainty  of  the  meaning  of  tbe  word  *  affect'  in  tlM  pba 
whereat  occurs  in  the  empowering  clause,  when  taken viilt- 
out  anything  aidUioaal  to  fix  the  meaning ;  2d,  the  ap^iet- 
tion  io  the  first  part  of  the  clause  of  the  word  '  HoaSbeted'  to 
liferents,  which  do  not  strictly  touch  the  iee  in  tht  m» 
which  the  defender  contends  is  to  be  pot  on  the  woid  t/4 
althongb  it  is  not  to  be  overlooked  (as  was  observed  bjltt 
Deos)  that  the  liferents  referred  to  do  affect  the  fcs  in  U 
aeose,  tiiat  they  are  inade  real  upon  It  by  tnfleftment;  saiK 
the  indefinite  meaning  in  which  the  word  may  be  add  totewd 
in  one  or  two  of  the  clsuBes  of  the  deed, — there  might  pet^ 
Im  difficulty  in  sustaining  tbe  defence  if  placed  only  tbi 
limited  ground  to  which  I  have  adverted.  At  the  samt  dia^ 
were  it  necessary  to  the  decision  of  tbe  case  that  tlie  pdM 
should  be  dealt  with,  I  am  by  no  means  prepared  to  ssy  tt4 
the  defender  would  not  be  entitled  to  *  judgment,  ii  A 
present  advised,  I  am  stron^y  inclined  to  think  ^  wosll; 
and  that  such  decision  might  be  made  without  at  all  taW 
rassing  the  disposal  of  questions  under  other  entails,  lad- 
ing thereby  attached  any  absolute  meaning  to  the  wonl  4'^ 
ioasQiuch  OS  it  would  be  a  dL-cision  proceeding  entirely  <fM 
the  terms  of  the  particular  deed  now  before  the  Court 

But,  in  the  view  I  take  of  the  case,  I  do  not  find  It  atcei 
sary  to  give  any  podtive  oplnkm  upon  the  point,  beeaBe-« 
confining  the  solution  of  the  question  of  deducUoa  to  tkl 
limited  issue — I  think  there  are  clear  grounds  on  wbidi  I 
ought  to  be  found  that  the  interests  of  duidren's  proviMl 
are  not  to  be  deducted. 

The  clause  allowing  the  heirs  of  entail  to  provide  for  IM 
wives  by  way  of  looality,  on  tbe  ens  hand,  does  not  give  tb« 
a  power  to  do  so  to  the  extent  of  a  fourth  of  the  estate  sitk* 
out  limitation,  nor,  on  the  other.  Is  the  limitation  with  vUft 
it  is  qualified,  expressed  in  general  terms,  providing  that,  k 
ascertaining  the  fourth,  it  shall  only  be  a  fourth  (rf  tbe  Im 
and  estate  after  deduction  of  the  yearly  amount  of  all  yis4 
payments  or  burdens,  of  what  nature  soever,  or  of  all  boidsi 
or  payments  dimiaishlag  the  dear  jewly  rent  or  valus  thsMil 
to  the  succeeding  hein  of  entaiL 

The  limiting  part  of  tbe  clause  is  not  general,  but 
tive.  There  is  a  spedfication  of  the  deiwctions  to  be 
Tills  is  the  principle  on  which  the  clause  is  framed,  and 
power  can  only  be  restricted  in  so  for  as  explicitiy  UmiM 
A  fourth  of  the  lands  and  estates  may  be  conveyed  in  kKSW 
but  it  is  "In  so  for  ai  the  same  sbaU  be  free  and  onafioM 
for  the  time  with  prior  lUiarents  and  annnalrenta  of  teal  deMl 
and  after  deduction  of  the  annoalronts  of  penoual  debtf,  tllj 
do  or  may  afiect  tbe  same."  Kot  only  so,  bnt  this  foinj' 
enumeration  or  specification  of  the  deductions  is  adiqilii 
when  the  entailer  is  dealing  with  the  whole  subject  of  tbe  (4 
missive  powers  to  be  granted  to  the  heirs  of  entail  to  n4 
provision,  whetiier  for  their  wives  or  their  cblldrsa.  tl* 
entire  matter  is  before  him— the  power  confoned  In 
to  wives  immediately  preceding  that  given  In  regard  tod* 
dren,  which  but  is  limited  by  a  precisely  simOsr  enunsnthi 
of  dednctioDH,  the  utmost  extent  being  three  years'  free  t»^d 
the  estate,  but  only  "  io  so  far  as  the  some  shaU  be  freB,ail 
nnafiected  at  tbe  gronter's  death  by  Uierents  and  sHni'ili— ^ 
of  real  and  personal  debts." 

This  is  followed  by  an  anxious  decIaraUon  to  prwtttf 
estate  or  rents  being  burdened  with  more  than  thepsndMP 
amount  of  one  set  of  proviglons,  and  to  explain  and  dad'', 
the  extent  to  which  it  shall  be^&peto41el^  U  0^*' 
the  provisionB  to  &@i^dtby  teflUu'K  tta  fMli«rw 
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tiUtcii  or  from  tiio  wooeMire  bein  ot  entail-Jt  heiag  oxpreadjr 
pniridM,tbfttUi07BluIlnotafict  tiw  be  wr  piopnty  <tf  tlw 
oUledUndL 

Kov,  with  empowering  datises  so  congtrncted,  I  think,  in 
ttajtrif  place,  the  presamptioD  is,  that  if  ft  had  l>eea  l&teDd«d 
to  ioclode  the  interest  of  cbildren's  provisions  among  the  de- 
doctioas  to  be  taken  into  computation  in  fixing  the  locality, 
it  voold  have  been  distlnctl;  mentioned  aa  a  deduction  ;  and, 
ID  the  MEDut  place,  tlwt  the  ennmeratiTe  eharacter  of  the  em- 
powering clangea^  and  the  puiionlar  tcnui  of  them«  render 
UT  conitraction  inadmiitiUe  by  wbicb  the  interest  of  chil* 
dim'  children,  which  ia  not  spmfied,  wonid  form  part  of  the 
dednctioDS  to  be  made. 

A)  ifaoMlj  obeerred,  the  only  bead  under  which  it  can  be 
cooltDded  that  mcb  Interest  teqnireit  to  be  dedncted,  Is  that 
attlM  lOHBlrentB  of  penonal  debta  Bat  baring  regard  to 
aeeaBtliit,andth«  termi  of  the  other  empowenng  elaona, 
bow  cu  tiiat  bead  of  d«dactlon  be  extended  to  cover  tiie 
inlenst  of  cblldrens*  provisions  t  Liferents  are  the  first  de- 
doctlou  ipedfled,  being  the  provision  to  l>e  made  for  wives — 
(bx  the  interest  of  real  debta,  and  next,  as  the  only  other  de- 
doctioM,  the  annoalreuta  of  personal  debts.  Even  if  tbera 
«Bn  DO  more  in  the  cam.  It  would  Iw  difficult,  In  a  clansa 
» fismtd,  to  supply  the  want  of  special  mention  of  the 
iotemt  of  cbQdnn's  provisions  as  a  deduction,  and  to  bring 
&  by  uty  fUr  reading  nnder  the  head  of  tliit  annoolrente 
of  p«noDaI  debts ;  for  the  interest  of  children's  provisions  was 
fncudj  one  of  those  special  and  distinct  deductions  whicii,  la 
kdatH  10  conceived,  required  to  be  enumerated  if  to  be  de> 
dBcied,  and  not  b^9  BO,  It  nnst  be  held  tbait  1 1  was  itf  jmroose 
oaitted.  But  bow  shaU  the  want  of  ezpreas  mention  of^  the 
bt«rest  of  children's  providons  be  supported  when  it  Is  found, 
ttit  in  thb  empowering  clause  In  relation  to  these  provisions, 
Ikt  ipecification  of  deatictiona  to  be  nude  from  the  rents  tn 
MimttiDg  the  amoant  of  the  provisions,  is  precisely  the  same 
■in  that  relating  to  localities  t  Assume  that  it  could  be  cor- 
Mtlf  uld,  that  In  giving  the  power  to  the  hetn  of  entail  to 
(KOTide  for  their  ohildreu,  tbe  entailer  had  not  in  view  that 
tlK«itatemightwhen  It  was  exercised  be  burdened  with  prior 
jiDrisioiu,  and  that  in  tliat  case  there  was  no  room  for  declar- 
■K  that  the  interest  of  provisionB  was  to  be  deducted  :  Be 
t  K,  then  the  interests  of  such  provisions  were  not  to  form  de> 
betions ;  and,  consequently,  if  the  words  used  to  specify  the 
Itjhuticn  to  be  made,  do  not  apply  to,  or  ioclnde  the  mtenst  at 
tildran's  provisioos,  neither.  It  is  thought,  can  tbe  same  words, 
'Aat  «ed  in  r^;ard  to  a  locality  to  a  wife,  include  it. 
Bat  this  becomes  atiU  clearer  when  tbe  nlterior  declarations 
i  rtgui  to  provisions  for  children  are  attended  to,  for  these 
hev  that  tbe  entailer  had  in  view  the  case  of  the  estate  being 
vileDed  with  prior  provisions  to  children,  at  the  time  the 
ever  to  grant  bonds  of  provision  in  favour  of  children 
right  be  exercised,  and  that  tbe  interest  of  those  prior  provi- 
Wtt  was  not  a  deduction  included  among  those  enumerated. 
Vy  ooald  not  be  so,  because  it  is  by  another  and  separate 
ad  expren  provision,  that  the  entail  provides  for  the  manner 
1  which  existing  children's  provisions  are  to  operate  upon,  and 
^^the  exercise  of  the  power  to  grant  iartlwr  provkioos  to 

Vow  it,  la  the  specification  of  dedncHons  In  the  case  of  chll> 
no'tprovidonB,  ''liferents  and  annualtents  of  real  and  per- 
nal  (Lehta,"  the  interests  of  tsiating  bonds  of  provi^on  to  chil- 
RQ  caimet  be  taken  to  be  a  deduction  to  be  made — tluU  is, 
moot  be  held  to  be  comprehended  nnder  the  bead  of  the  in- 
nitflf  penonal  debts— I  apprehend  that  the  same  sped&ca- 
w  ii  the  CMC  of  a  vrifit's  tooalltf,  cannot  be  held  to  include 
M  iiitans(<tf diUdren's  provldonst  or  warrant  its  being  required 
lbs  deduotod  under  tbe  head  of  the  interest  of  persraial  dsbta 
U  anffiog  at  this  oooclu8i<»i  upon  the  grounds  I  have  now 
Ued,  I obeerve,  that  one  result  is,  that  the  [wrsonal  debts 
K  tonualcenta  of  which  it  is  provided  are  to  l>e  deduct- 
Kosnt  Is  be  those  penonal  debts  onlg  which  may  affect 
I*  teoC  tba  estftte.  It  thus  oppean  that  the  construction 
"A  Ii  IlKinght  to  be  the  sound  one  In  regard  to  the  dednc- 
OH  to  ^  aade  in  fixtng  the  locality,  (without  going  upon 
»*ard  'tttteV  as  liavlug  In  Itself  an  absolute  meaning  which 
"MywM*  tbu  intereet  of  children's  providons),  is  tbe  same 
Wi^S#ai  t»  which  tbe  ottncbing  that  meaning  to  the  word 
M 1MM  iAhi  tave  led.  And  as,  in  my  view,  that  meaning 
^«*^M^«Mah«  with  reference  tn  the  other  clauses  of  the 
H  Mil  iNM  Uw  word  ought  to  reoeive,  I  apprehend 


that  this  similarity  of  result  in  regard  to  the  nature  of  the  per- 
amat  dUUt,  the  IntotetU  of  wfaldi  are  to  be  deducted,  gives  ad- 
ditional security  that  tbe  Interpretation  which  I  have  put  upon 
that  head  of  tbe  specified  deductions,  as  excluding  the  Interest 
of  children's  providoos,  Is  well  founded. 

Opon  the  whole,  I  am  of  opinion  that  the  defender  ought  to 
be  osBt^lxied  from  the  conclusions  of  the  action.  * 

Bepel  purtuer't  Jirst  plea  in  /aWy  and  aMKfUzie. 

LordOrtHaary,  Wood.—AO.  Sol.  Gen.  (Neaves),  Boss ;  Hope, 
OltphantandMackay,  W.S.  AffeaU.—AlL  Deas,  Wood;  Jamev 
Bobertson.  W.8.  A^.— B.  Cl«rk.-{F.B.) 


15th  December  1862. 
FiaST  DivisioK. 

Akdbbw  GiBSOK  and  others,  Ptfrsuers,  v.  William 
EwAN,  Defender. 
Evidence — Haver — 7Vi«  dtpotition  of  a  Haver  ig  no  pari  of,  end 
form$  no  evidence  in  the  proceti  in  which  the  diligence  under 
which  the  haver  it  examined,  ii  obtained. 

Action  of  coant  and  reckoniiigfor  allied  intromiBrion 
with  the  fonds  and  efiectB  of  a  party  deraased,  of  whom 
the  pnnaen  were  residnary  legatees. 

Oiie  of  the  items  of  cha^  wae  a  snm  of  ^0  admit- 
ted by  the  defender  to  hare  been  received  by  him,  but 
imder  the  qaalifleatioa  that  he  had  repaid  it.  His  wife, 
when  examined  as  a  haver,  deponed  that  her  hmband  had 
received  a  bill  to  that  amount. 

The  Court  held,  that  the  deposition  made  under  a 
diligence  for  recovery  of  docmnents,  could  only  be  used 
for  that  purpose,  and  formed  no  evideace  to  any  other 
effect,  being  in  &ct  no  proper  part  of  the  process  in 
which  the  diligence  was  taken;  that,  apart  from  his 
wife's  deposition,  there  being  no  evidence  but  the  defen- 
der's admismon,  the  point  must  be  decided  on  that  admis- 
mon  alone,  which  feU  to  be  taken  with  its  qualification. 

Act.  SoL  Q90.  (Neavee),  Soott ;  James  Bayne,  8.8.C.  Agent.— 
Alt.  Patton ;  Bridges  and  Macqueeo,  W.8.  Aymfs^WXt-T.) 

15£&  December  1852. 
Bbooko  Oivuioh. 
PsrsB  Gray,  Pursuer,  v.  Mart  Bobebtson  and 
Alkzahdeb  MliEAK,  De^nder§. 

Chaise— Citation— Proceao—Domloile— Seduction— /n  a 
Hon  of  a  eAoTM  and  warrmt    itmieenment,  on  the  gromd  that  the 
eopif  ekorjfi  had  not  been  le/l  at  the  proper  dmieik  0/ the  debtor — 
dreumttaneet  which  werefomd  inti^kitnt  to  ti^port  the  action. 

This  was  a  reduction  of  a  charge  and  warrant  of  im- 
prisonment. 

The  charge  prooeeded  on  a  decree  obtuned  by  Mary 
Robertson,  befoTB  the  KienffOonrt  of  Olasgow,  for  Pfty~ 
ment  of  iidying  charges  and  aliment  of  a  natural  diild 
of  which  she  hwt  been  delivered  in  August  1860,  agunst 
the  pursuer,  as  the  rept^ed  fathw. 

The  cha^  bore  to  have  been  executed  by  leaving  a 
copy  at  the  pursuer's  dweUiog-place  in  Brown  Street, 
Glasgow,  the  messenger  (who  was  the  other  defender 
M'l^an)  not  having  l^n  able  to  find  him  personally. 

The  pursuer's  allegations  as  to  his  residence  at  the 
time  when  the  charge  was  so  left,  were  aa  follows: — 

He  kept  a  public  house  in  Brown  Street  till  April 
1861,  He  then  sold  his  business  to  John  Gray,  who 
established  himself  there  in  his  stead.  From  Glaa- 
^w  he  went  to  Idverpool,  and  after  bung  there  for 
six  vedu,  he  took  ship  for  Ardumgel.  The  riiip  was 
driven  into  Tobermory  by  stress  of  weather.  At  this 
place  he  left  her,  came  to  Gla^w  for  two  days, 
and  afterwards  wmt  to  Arrodiar.   This  was  in  Jnne 


1G4 


REPORTS  OF  OASES  DECIDED 


1851.  On  hia  aniTal  at  Arrochar,  he  went  to  his  mo- 
ther's house,  with  whom  he  had  formerly  lived  before  he 
vent  to  Glasgow  to  carry  on  the  bnsiaera  of  a  spirit- 
dealer.  He  wrought  as  a  labourer  for  some  time  at 
Arroohar,  and  was  there  employed  by  Mr.  Pylfi^  the 
keeper  of  the  Tarbet  Inn  on  Lochlomoud. 

He  had  occasion  to  be  in  Glasgow  for  a  few  days 
towards  the  end  of  Norember  1861,  and  while  visiting 
bis  brother  at  his  old  house  in  Brown  Street,  he  was 
apprehended  on  the  24th  of  that  month,  and  put  into  jul. 

The  Lord  Ordinary,  on  4th  December  1852,  pro- 
nounced the  foUowtog  interlocntw. — 

'*  Finds  that  the  aHe^tioDB  in  the  record  are  relevant  to  sos- 
t^n  the  conclndons  of  the  notion,  and  appoints  the  canM  to  be 
enroUed,  witb  a  ^ew  to  odj  ast  the  mode  to  which  tiie  proof  Is 

to  be  taken. 

*'  Nott. — The  allegatioDB  Id  the  record  are  no  doubt  very 
ragne  and  indefinite,  and  the  ctrcomstances  of  the  case  are  of 
a  snapicions  and  onsatis&tctory  character.  But  after  fully  con- 
sidering  the  pursuer's  arermenta,  Uie  Iiord  Ordinaiy  U  not  pre- 
pared to  aajr  that  the  action  can  at  once  be  put  out  of  Court 
wlthoDt  allowing  inquiry.  He  thinks  It  right,  noweTer,  to  warn 
the  pursuer,  that  the  proof  as  to  bis  residence  and  occupation, 
from  the  time  he  alleges  that  he  left  Glasgow  down  to  the  very 
period  of  his  apprehension,  will  require  to  he  more  minoteand 
detailed  than  the  statements  in  bis  condescendence.'* 

The  defender  reclaimed.    At  advising, 

Lord  JoiHetrCierk. — I  am  for  dismienng  the  action,  and  think 
the  charge  was  competently  left  at  the  place  where  it  was  left 
Z  don't  say  that  it  would  not  have  been  competent  If  it  had 
been  left  at  the  mother's  or  at  Mr.  Pyte's.  The  defender  goes 
to  Qtasgow,  and  Is  there  when  the  action  Is  raised.  He  sells 
the  shop  he  had  opened  there,  and  then  goes  to  Liverpool,  tak- 
ing money  with  him.  Hv  there  takes  ship  for  Archangel,  and 
ie  wrecked  atTobermory.  He  comes  to  Glasgow  in  the  month 
ofJnne,  During  sometime  in  autumnheis  In  Glasgow.  -The 
charge  is  left  at  bfs  brother's,  and  then,  after  the  expiry  of  the 
days  of  chai^,  he  is  found  living  in  the  boose  where  it  was  left. 
These  fEurtsseem-snffident,  on  hlsown  statementitoAewtiiat 
there  is  no  ground  for  reducing  the  charge. 

Lord  CoMvm. — We  are  not  here  deciding  any  question  of 
general  principle,  but  merely  proceeding  upon  the  special 
facts.  I  think  there  is  enough  to  make  ttie  defender  liable ; 
and  I  am  not  for  stretching  cfrcumstanoas  so  as  to  make  ttiem 
either  exclude  or  Inclnde  onarges. 

Lard  Mmrmf, — I  do  not  thlnlt  tbs  pmsner  has  ocmdesoended 
on  Ibcts  tnffioieni  to  sustain  the  reduction: 

Lord  Wood. — concur,  bnt  not  without  difficulty.  The  facts 
severing  this  party  from  Glasgow,  seem  very  strong.  If;  sAer 
being  driven  on  the  Scotch  raast  by  stress  of  weather,  he 
had  not  returned  to  Glasgow,  no  charge  could  hare  been  left 
for  him  at  any  house  there ;  be  could  only  have  been  charged 
paisonally. 

AUcTj  and  dismin. 

Lord  Ordinerjf.  Anderaon.— ilef.  Fraser;  John  Galletly,  8.8.0. 
Agint.—AU.  Buchanan ;  John  Leishman,  W.S.  AgnL'~(e.B..) 

ISth  December  1852. 
Second  Divuiom. 
Robert  M'Oowait,  (Howie's  Trustee),  Purmm;  v. 
Jam  Wbioht,  D^mder, 
Agent  £  Client— Confidentiality— Stat.  1621,  &  18-Evidence— 
In  a  reduction,  proeaeding  both  on  eommon  Jam  and  on  tht  tUOuU 
1621,  e.  18,  lU  the  inttana  of  Uu  tnuteg  on  a  aeqintlrated  etfaie, 
qf  tbeda  by  tie  bankrtgit,  at  tHing  graaUd  vithout  wUue  to  a  con- 
Jimet  and  confident  ptreoa,  in  eoniempltition  of  bankryptey  and  n 
defraud  of  eitditort — Hd^d,  that  eommuni&iiioni  between  the 
junet  and  confident  penon  and  hit  tam-ageat,  iu  rt/ermoi  P>  tMe 
tarrying  wt  ^  the  alUgid  frmidideiU  fronssdioM,  were  rut  pro- 
tMledjfom  neovtrywidar  dUigtMg  by  tia  plea  tfvmfidmHmty. 

See  ante,  voL  zziv.  pages  676  and  662. 
This  wu  as  action  nre^ution  at  tkfi  instanoe  of  the 
trustee  on  the  ieqnestrated  estate  of  Howie,  a ahara> 


broker  in  Glasgow,  of  deeds  and  conveyances  tsn 
by  tbe  bankrupt  in  &vour  of  the  defender,  a  notk 
in  Naples,  (his  brother-in-law),  who  alleged  ^  i 
bankmpt  had  intromitted  with  his  funds,  ud  n> 
debtor  to  a  large  amount. 

The  summons  proceeded  both  upon  tlie  stititt  ^ 
0. 18,  and  on  common  law. 

Howie  was  sequestrated  on  4tb  March  1646.  S 
deeds  nnd^  reduction  were  granted  in  Amil,  Uaj^Ji 
and  Julv,  1847. 

T%e  following  issues  were  af^froved  of  for  triil: 

"  ;t  being  admitted  that  the  estates  of  the  aald  Anab 
were  sequestrated  («  or  about  the  AXk  Uaieh  IStt-drii 
pursuer  is  tmstee  on  the  Bud  sequestrated  eststet^ttai 
deeds  and  other  writings  libelled  on  were  execntcd  q 
tively  on  or  about  the  dates  Hbelled  on — that  the  pons 
now  pursuing  a  reduction  of  the  sud  deeds  and  otusa 
the  statute  1621,  c.  18,  and  at  common  law— and  that  Uvt 
fender  is  the  brDtber.in-law  of  the  aald  James  Hovk  :- 

"1.  Whether  the  add  deeds  and  writings,  oraejtf  & 
were  granted  by  the  aidd  James  Howie  to  and  fat  bdu^ 
'  the  defender,  hu  brother-in-law,  a  conjunct  and  confided | 
aon,  withont  true,  Just,  and  neoenary  cause,  and  to  tlxti 
and  pr^udice  of  prior  creditors  of  the  sidd  James  Hon! 

"2.  Whether  the  said  deeds  and  others,  or  any  of  t)wB,i 
granted  by  the  s^d  James  Howie  In  £svoor  of  the  sudtf 
der,  fraudulently,  to  disappoint  the  legal  rights  of  Iki 
creditors  Y' 

Thereafter  the  pursner  obtained  a  diliganoe 
havers  for  recovery  of,  inter  alioj — 
"all  lelteia,  and  copies  or  drafts  td  letters,  whidi  pMrfl 
tween  the  defender  and  his  agents  about  the  time  oCul 
reference  to  the  obtidning  and  preparation  of  tbe  iedtt 
oiben  under  reduction,  and  in  reference  to  the  alUn  4^ 
bankmpt  at  and  prim  to  the  ezeentlon  <d  tbe  HidM 
others. 

Andrew  Howdeo,  W.S.,  the  defender's  ££o[« 
agent,  having  been  o&lled  on,  in  terms  of  the  ifiek 
tion,  to  make  production,  deponed — 

"  I  have  letters  in  my  poesesrioo  whfa^i  pasad  betwidi 
defender  and  his  agents  Ueasn.  Ibrntgomerie  and  fW| 
but  I  decline  to  prbdnoe  them  upon  the  ground  of  eodk 

tlality  The  first  set  of  said  letters  were  stat  s  I 

deponent  by  Montgomerie  and  Fleming  In  Ju&eorJalft 
year,  in  consequence  of  a  motion  for  a  dliigence  then  aS 
for  by  the  pursuer ;  the  other  aet  were  given  to  mc  tf  ■ 
defender  receoUy." 

The  commissioner  having  made  avisandom  witb, 
read  the  letters,  sustained  "  the  objection  to  the  ^ 
producing  the  same,  on  the  ptrand  of  ooniideatiilitf' 

The  pursuer  having  appeded,  ^  Court 
the  following  interlocutor: — 

"  Before  diapostng  of  this  appeal,  remit  to  tbe  coomiM* 
who  has  read  tbe  letters,  to  report  specially  to  tbe  Coai| 
parties  between  whom  they  passed,  the  dates  and  ^acetii"* 
they  were  severally  written,  and  farther,  to  rcpgt 
whether  the  said  letters  relate  to  the  obtaining  sMfP^ 
of  tbe  deeda  under  reduction,  or  any  similar  deed*,  ud  o ' 
atate.  of  the  bankropt's  affairs,  ud  the  dsfendcr'i 
&ie  tame,  at  and  prior  to  tbe  encnUoo  of  tbe  saU  M^* 
whether  tbe  confidentiality  to  which  the  dellversvCBi 
commissioner  refers,  Is  confidentiality  in  regard  to  tbiti"*' 
of  the  said  or  similar  deeds,  and  as  between  agent  tf^ 
at  the  date  thereof,  or  in  reference  to  legal  prac(«li°P  ^ 
threateoed  or  expected, — tbe  commissioner  to  haw 
tiiat  the  ol{}eet  of  the  remit  b  to  enable  tbe  Cout» 
possiUe,  all  the  materials  for  disposing  of  the  objedtoi^^ '  ^ 
the  appeal  relates,  without  reading  the  letters  thaM*"*  !" 
if  tbe  commissioner  thinks  that  a  knowledge  of  liaWf^ 
teota  of  the  letters  is  necessary  to  enable  tbe  CoortV  ^ 
opinion,  he  will  so  report,  or  iriU  give  such  a  vlevrft'^  ^ 
of  the  oorrespondeaoe  as  ht  tUnka  necesaVTti 
witboDt  "  ' 


ft)*"*'! 


IN  THE  OOUBT  OF  SESSION,  &o.  165 


He  commiaBioDer  rqKirted  as  follows:— 

■*!.  Tbe  letters  in  quetUoD  are  twenty-Dim  ia  aamber of 
thne,  ttJteeo  are  addtened  by  the  defender  to  Mr.  Mattheir 
UaalfC»nerie,  <tf  tbe  firm  at  MeAsrs.  Montgomerie  and  Flemings 
ntten  lo  Olaagoir;  three  are  letter*  to  that  flm  by  oame; 
■od  ten  letters  are  antwera  addrewed  bj  Mr.  Montgomerie  to 
tbe  defender.  Tbe  first  letter  of  the  defender  in  the  series  is 
dated  from  Leghorn — all  the  rest  are  dated  from  Palermo.  Their 
iliieikierespectirely"  from  1st  Jan.  to  16th  July  1847,  (two 
of  lut-mentiooed  date.)  "  The  ten  letters  ia  answer  by  Mr. 
HoDtgomerie  are  dated  from  Glasgow,  and  are  sererallj  dated" 
bom  ISlh  Jan.  to  23d  July  1847. 

"LTbe  letters,  with  the  exception  of  the  one  dated  16th  July 
\W,  std  marked  No.  S I  on  the  back,  (which  appears  to  have  no 
rdiiioB  with  the  present  process),  relate  to  the  obligations  in- 
CDired  bf  the  bsnkrapt  to  the  defender,  his  means  of  discharge 
{Dg  these  obligatioDS,  and,  generally,  the  state  of  bis  affairs  and 
lb«  ddeader's  interest  therein,  lioth  before,  at,  and  snlMeqaent 
ti,  the  eiecotion  of  the  rarious  deeds  sought  to  be  reduced. 
Sencsl  t£  tbe  other  letters  refer  also  to  other  bnslness,  hot  they 
til  eonlaio  mattera  connected  with  the  defender's  claims  on  the 
twnknpt.  More  particularly,  the  correspondence  on  tlie  part 
cf  Ibe  defender  ts  filled  with  statemenu  in  regard  to  the  origin 
oT  bit  eoooectioD  irith  the  bankrupt,  the  bankropt's  misem- 
ptoneat  of  tbe  defender's  fonds,  and  the  manner  in  which  the 
defender  had  been  deorired  by  tbe  bankmpt's  representations, 
ind  tlw  defender  fteqoently  refers  to  the  bankrupt's  promises 
d  ps/BieDt  of  tfie  debt  due  to  him.  and  reiterates  liis  anxiety 
to  get  himself  secured  against  the  consequence  of  the  bankrupt  a 
nutmanagement,  and  rash  speculatiuns  in  railway  stock.  He 
pm  instmctioDa  to  bis  agent  Mr.  Hootgomerie  in  reference 
iDiltese  DUlten,  and  makea  inquiriee  ia  regard  ta  the  progreaa 
«f  tbe  oiearares  adopted.  In  order  to  pay  or  Mcate  tbe  debt  due 
the  bankrupt  to  tbe  defender.    Ten  of  these  letters  are 
■iited  at  tbe  top^  In  the  same  handwriting  as  tbe  body  of  the 
leiten,  <'^Tate  and  confldential."  The  tetturs  of  Mr.  Hont- 
^uoerie  m  answer  to  his  client's  letters,  contain  his  profes- 
Hooal  advice  and  opinion  on  tbe  state  of  matters  between  the 
peitiea  Tliay  refbr  to  ibe  baakmpt^s  desire  to  diadtutge  bis 
eUigitioBs  boDonraUy,  and  his  statmneats  made  at  naeetlngv 
nth  Ua  in  regard  to  tbe  suie  of  his  funds,  and  they  relate  to 
the  progress  of  tbe  measnrea  adopted  bj  Mr*  Uoatgomerle  fn 
fulfiliDentof  ilia  client's  instructions. 

"3.  The  barer  clyected  to  produce  the  s^d  lettors,  on  tbe 
KTuaikl  that  th^  were  confldential  communications  between 
•Ctent  and  client.  Uie  commissioner  sostained  tbe  otgecUMi, 
hiding  that  they  were  protected,  not  because  ther  referred  to 
legal  prooeediogs  then  threatened  or  expected,  which  th^  do 
iM,bBt  because  tbCT  counted  of  communications  made  by  the 
deTeader  to  his  l^al  adTiaer  in  the  ordlnaiy  course  of  profes- 
tioaal  employment,  and  for  the  purpose  of  receiving  prof^iooal 
>)d  tod  advice  npoa  the  sutjiject  of  bis  rights ;  and,  on  the  other 
biDd,  of  tbe  answer  of  tbe  agmt  in  reference  to  these  com- 
BMmicatioos,  and  the  steps  be  was  adopUng,  or  bad  adopted, 
professionally,  in  consequence.  The  commissioner  bad  not  tbe 
adnatage  of  any  lengthened  ailment  or  dtaUoa  of  aotborlties 
1?  tbe  learned  counsel  who  attended  the  examinations,  but  the 
deliverance  was  foanded  upon  tbe  judgment  of  Lord  Brougham 
>»  Greewmgh  v.  Oaahell,  Mylne  and  Keen's  Cases,  pages  102 
«^  lOS,  and  Lamedaine  v.  &lAmr,  Nor.  18,  1828,  7  8b.  p.  7. 
^  also  Greenlears  Treatise  on  tbe  Law  of  Evidence,  5th  ed. 

L  pues  904  et  mg.,  and  O^akms  of  Lord  Ch.  LyndhnrsL 
sad  V^C.  Kt  Bmc^  quoted  In  the  note  thereto." 

'Sho  pnmier  fieaded — ^The  case  libelled  was  one,  not 
BWR  nominal,  bat  of  actual  grOBs  l^pd  and  moral 
friod.  From  the  report  of  the  commismoner  it  was 
<4moin,  that  the  docnmonts  related  to  the  concoction 
ttd  amngement  of  the  alleged  firand,  and  to  the  mea- 
MRs  $»  oarrying  it  out,  and  therefore  they  were  of  the 
wry  ttnence  of  the  ptursoer's  case.  The  principle  is, 
titttwiien  both  agent  and  client  are  engaged  in  a  frand, 
>ad  tka  agent  is,  not  the  mere  hand  of  the  client, 
»  nrtintaat,  the  plea  of  oonfidentiality  is  barred — 
TUmm  V.  Jaokson,  15  Endish  Jorist,  1117;  Keith  v. 

1684,  U.  354;  M'Leod,  2lBt  Deo.  1744, 
^^W^  Kid  V.  Banyan,  26th  Nor.  1842;  In|^8  v. 


Qardner,21st  March  1843.  It  was  no  donbt  true  that 
none  of  the  letters  were  those  of  Howie;  but  the  alleged 
fraud  to  which  they  related,  was  carried  through  by 
him  and  the  defender.  The  pursuer  was  ready  to  aver, 
if  necessary,  that  Montgomerie  and  Fleming  were  agents 
for  both  Howie  and  tbe  defender. 

The  defender  ansitiend — The  general  rule  was,  that 
communications  between  agent  and  client  are  not  to  be 
discloaed.  Fraud,  no  doubt,  was  an  exeeption,  but  then 
the  firand  required  is  such  as  would  amount  to  a  punish- 
able offinoe.  The  fraud  od  which  the  present  roduotion 
rested  was  not  of  thatoharaoter.  This  was  dear  on  the 
issues.  The  firwt  issue  was  laid  on  tbe  statute.  That  issue 
rused  no  case  of  moral  firand,  for  otherwise  the  statute 
would  hare  been  unnecessary.  It  came  simply  to  a  case 
of  contravention  of  a  statute.  But  was  the  ezceptioo  of 
fraud  to  be  sustained  in  every  case  of  contravention  of  a 
statute  ?  The  second  issue  was  laid  on  common  law;  but 
even  here  the  fraud,  though  it  might  render  the  trans- 
action reducible,  was  not  a  punishable  offence.  Further, 
the  fraud  which  the  pursuer  o%red  to  prove  was  that 
not  of  the  defender,  but  of  Howie.  To  prove  Howie's 
fraud  was  enough  for  his  case.  How,  then,  under  tlus 
issue,  could  he  proceed  to  prove  fraud  against  the  defen  • 
der,  or  ask  for  production  of  doonments  pasnng  between 
the  defender  and  his  cfient,  to  whatsoever  they  might 
relate? — Taylor  on  Evidence,  p.  615;  Cromaok  v. 
Heathcote,  2  Broderip  and  Bing.  p.  4;  Robson  v.  Kemp, 
4  Eepinaase,  p.  52;  Tarquand  v.  Knight,  2  Mees.  and 
Wels.  p.  98;  Herring  v,  Cloberry,  1  Phillip's  Rep.  91; 
Lady  Bath's  Executors  v.  Johnston,  12th  Nov.  1811, 
F.  0.;  Scott  V.  Napier,  8th  July  1737,  M.  368. 

LordJuuiet-Vlerk.'-We  have  had  a  very  serious  and  impor- 
tant qnestton  raised  before  us  on  the  execution  of  this  dlHgenoe, 
and  lam  desiioos  that  the  Judgment  of  the  Court  staonla  rest 
on  grounds  distinctly  applicable  to  the  la^  but  peooliu*  class 
of  caaes  to  which  this  action  belongs.  The  qoestion  was 
argned  by  the  defender  with  reference  to  almost  every  oon- 
aidferatioD  except  Uiat  of  the  obanicter  and  objects  of  toe  in- 
qoiry  which  the  acUon  opens  vp.  But,  In  rmetence  to  that 
Inquiry,  we  most  consider  the  oompetenpy  ot  enferdng  pro- 
duction  at  tbe  doctunents  in  question.  On  this  gionad  U  Is 
that  I  have  no  Intention,  In  this  case,  of  enterinfflnto  a  gene- 
ral disqtiirition  as  to  the  law  applicable  to  the  extent  to 
which,  in  tbe  ordinary  case,  the  protection  will  be  carried 
against  a  call  for  documents  whldi  are  in  character  confi. 
deutial  communications  between  client  and  agent  I  am 
ready  to  give  full  e&ct  to  the  views  stated  by  Lord  Brougham 
in  Greenougb  v.  Oasbell,  In  the  daas  of  cases  to  which 
that  opinion,  as  I  understand  it,  is  applicable.  Indeed,  our 
Court  adopted  tbe  same  vievrs  in  the  case  of  Lady  Bath's 
Executors,  long  befbie  the  English  Courts  got  rid  of  a  limita- 
tion which,  in  principle,  was  indefensible.  Witli  that  limita- 
tion alone  Lc»d  Broiwbam  had  to  deal  In  giving  tbe  opinion 
referred  to^  and  it  is  d(4ag  lojuatiee  to  him  to  carry  it  fortlier. 
But  in  considering  these  and  other  cases  in  tbe  English  books^ 
even  on  points  which  appear  free  from  technicality,  there  is 
always  a  fertile  source  of  error  from  not  attending  to  points  in 
the  Scotch  law  clearly  fixed,  and  which  often  affect  the  extent 
or  the  manner  in  which  prlnoiptes,  perhaps  common  to  both 
laws,  are  to  )m  administered  and  applied  by  os.  For  instance,' 
ia  the  sort  (tf  sweepiiw  attempt  to  call  upon  ns  to  make  a 
general  and  onreawmlog  surrender  to  English  cases,  preasd 
upon  us  In  a  way  which  1  am  sure  no  Judge  in  tbe  House  of 
Lords  would  sanction,  it  was  entirely  overlooked,  tiiat  the 
right  in  Scotland  to  recover  documents  dther  from  bis  oppo- 
nent or  from  a  third  par^.  if  the  third  party  has  no  separato 
interest,  is  much  broader  than— I  would  almort  say  totally 
different  firom— any  cmresponding  remedy  In  tbe  law  of  Eok- 
lao^  as  any  oiw  who  looks  Into  a  recent  learned  treatise  on  th& 
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lookad,  and  jet  It  lies  at  the  fonadsticm  of  ihe  whole jaaMtion 
of  con&dentialitjr,  even  treated  as  a  general  question.  Of  oonne 
theflxtant,  in  thelavof  8ootlaDd,of  therignttonwomdoco- 
ments  beuing  on  the  qnertlon  at  Iwui,  will  often  come  to  be 
a  most  Important  element  In  the  application  of  the  law  as 
to  protection  on  the  ^nnd  of  oonfidentlallty.  It  is  plain, 
that  where  there  Is  a  right  to  recover  certain  docaments  as 
neceeaary  to  inrestlgate  the  tmtb,  aad  as  rendered  eo  by  the 
nature  of  the  iasne,  or  1^  ti»  law  applicaUe  to  the  transac- 
tion, the  objection  of  oonndeDtiality  is  wboUjrnnsniHnff.  Tbe 
object  Is  to  get  at  secret  and  oonfidential  papars.  There  aie 
nameroQS  cases  in  which  the  manner  in  which  documents  hare 
come  into  the  custody  of  a  party  In  England,  seems  at  once  to 
exclude  tbe  right  of  reooveiy  in  tbe  law  of  that  country,  if 
we  rightly  nndentand  it;— whereas,  if  tbe  recorery  of  tbe 
document  is  important  for  the  ends  of  Joafeioe,  and  one  which 
Uie  antagonist  has  a  rii^t  to  call  for  with  a  view  to  ascertain 
the  tmUi  according  to  the  ctmditions  In  law  of  the  inquiry 
be£»e  the  Court,  that  conrideration  of  iteelf— (rii.  tbe  mode 
in  which  the  cosiodier  got  the  paper)— is  with  ns  «dther  of  do 
Importance  at  all,  or  ^  very  utUe  w^ht.  One  half  of  Um 
doonments  recovered  in  important  cases  in  Scotland,  would,  if 
I  nndetBtand  tbe  law  of  England,  he  withheld  on  this  ground 
alone.  Again,  tin  Mcertdnment  of  the  actual  troth  by  prth 
doetton  and  reoorery  4^  miOngB,  is  in  onr  lav  and  praotiee 
held  to  be  an  object  of  Ux  grea&r  moment  when  tbe  recovery 
of  documents  Is  in  question,  than  it  seems  to  be  in  &igland ; 
and  b^re  again  ie  another  great  source  of  difference  in  the 
application  of  rules  which  perhaps  might  be  stated  in  general 
terms  common  to  both  lawa  The  mme  I  am  able  to  coileot 
of  English  law,  lam  raly  the  mofo  ocmfldent  tiiatwedonot 
understand  nine  out  of  ten  of  tlw  cases  which  are  quoted  to 
us,  and  that,  in  attemptsto  apply  that  law,  we  ma  the  greatest 
risk  of  spoill  ag  our  own  by  mistaking  theirs.  Bnt  I  have  never, 
in  my  experience,  heud  more  misap^oatitm  of  BngUsh  law, 
or  more  unprofitable  TosMt  to  i^  than  in  Uie  argiimMit  on  the 
point  before  us. 

In  our  law  then  am  two  grooi^  of  reduction  (ipeakiug  only 
of  the  two  to  which  the  issues  In  this  case  relate)  competent  to 
creditors  against  deeds  giving  unfair  prefcreoces  to  one  creditor, 
by  tbe  improper  acts  of  tbe  common  debtor.  One  of  these 
grounds,  though  founded  on  a  very  brosd  ground  of  equity,  is 
statutory,  for  it  has  been  reduced  into  a  statute  which  defines 
and  ezfdains  itr-hut  on  that  rerj  aeoonnt  renders  an  inquiry 
competent  and  necessary  hy  fime  of  the  statute,  which,  with- 
out tbe  direetloD  and  prabiUtion  of  the  statute,  might  posdUy 
not  be  open,  or  at  least  not  open  to  the  same  extrait,  to  the 

Eneral  body  of  creditors.  The  otiier  gronod  is  what  in  our 
w— I  do  not  inquire  whether  it  is  so  in  the  law  of  England  or 
not--i8  held  to  be  a  fraud  at  common  law,  and  therefhre  a  moral 
wrong— vis.  any  device,  on  the  eve  of  bmkmpb^,  in  &vour  of 
one creditaff,  to  disappdnt  the  legal  ri^M  of  jHlor creditors; 
and  being  a  fraud  at  common  law*  has  all  the  qnalitiee  of  a 
fraud,  and  is  to  be  inquired  into  on  die  principles  and  rules  ap- 
idioable  to  the  investigation  uf  ordinary  f^uds.  It  is  In  refw- 
eoee  to  what  is  competent  in  an  investigation  under  the  two 
issues  founded  on  these  grounds  of  reduction,  and  in  reference 
exclusively  to  what  is  so  competent,  that  we  have  to  consider 
tbe  ol4eetion  raised  on  the  Sheriff-subititut^a  report  I  intend 
to  oon^der  the  oloeotioD  soMy  with  rrfteenoe  to  an  inquiry 
under  these  two  issues ;  and  whether  the  docmnenu  in  ques- 
tion oonld  have  been  protected  in  all  other  cases,  is  of  no  im- 
portance if  tbe  recovery  of  them  is  cleaiiy  competent  in  refer- 
ence to  the  special  inquiry  which  is  to  go  on  undier  these  issues, 
and  whidi  inquiry  a  spedal  statute  in  one  cose,  and  the  common 
law  in  the  other,  makes  it  the  rigjit  of  the  creditors  to  ^osecote. 

In  tbe  outset,  I  must  say,  that  a  remark  thrown  out,  in 
settling  the  issues,  as  to  collnsiou,  bos  been  greatly  misonder. 
stood.  That  ranark  was  made  solely  to  reference  to  the  onus 
on  the  pursuer,  but  had  no  reference  to  the  extent  of  tbe  in- 
quiry which  tbe  pursuer  might  follow  out,  or  to  the  compe- 
tency and  importanoe  of  establislUi^  consent  and  collusion 
wheo  required  in  support  of  tbe  cose.  It  was  clear,  that 
neither  lo  the  inquiry  as  to  whether  a  party  was  a  eonfidmtM 
person,  w  whether  a  tiling  wu  done  frauduloidy,  oouht  the 
ocu  or  tbe  instigation  of  the  grantee  and  ooUn^  with  him,  be 
irrelevant 

Now  the  act  1621  enacts,  that  all  alienatfons  and  dispmi. 
tiiHis  mode  by  the  debtor,  of  sny  bis  lands  or  effects,  to  any 
coiijunet  or  eoajSdbM  person,  without  trm,fmt,  erMonsary  ouse, 


and  without  a  just  piiee  beisg  lawfbUy  paid,  the  ssu  boac 
done  after  the  contractiog  of  lawfhl  debts,  are  noil,  snd  of  u 
fbroe  or  e&ct  Tbe  terms  and  olyecte  of  this  ensctmcet  h»i 
been  the  sut^ect  of  nnmeross  impcNruat  decisions,  and  of  Uu 
years  tbe  terms  of  issues  to  try  reductions  iusUtuud  nods 
this  act,  have  been  anxiously  considered.  All  these  ore  outtm 
to  keep  in  view  in  reference  to  the  extent  and  competew^d 
the  investigation  under  the  statute. 

The  preamble  of  the  sutnte  speaks  of  tbe  mischief  snd  in. 
Justica  done  against  ftithful  dealing  by  tbe  frauds  snd  Uh- 
hood  of  bankrupt  debtors  in  withdrawing  their  goods  fan 
their  creditors  by  conveyances  to  (besides  near  relation*)  sffio, 
oiuf  other  emfideat  and  inttrpomd  perioru — words  of  great  impnt- 
ancein  the  question  now  before  the  Court— whereby  tb^ctefi- 
tors  are  defHuded  of  payment  of  th^ddMs.  Tb«i  tbe  strian 
proceeds  with  its  enactmeot 

Now,  then,  what  is  lo  be  node  out  is^  thi^  the  oe^ 
gettbig  the  deed  is  a  w^met  or  eonftdaU  pereoiL  BdaUoubip 
may  often  be  sufficient  to  prove  both  matters,  or  to  rsiie  i 
prima  facU  case  ou  this  point,  sufficient  to  satidiy  tl>e  ititatk 
But  tliis  statutory  not  in  the  transaction  goee  much  ftvtbet 
than  reUtioasbip,  and  opens  up  to  the  other  creditors,  ss  tni* 
ter  of  right,  an  investigation  as  to  the  character  and  otgecti  fir 
which  the  etedftiv  interfered  in  ocda  to  ud  and  as^  Oe  dtbw 
In  a  common  and  illegal  purpose^  and  hence  ^vee  tbe  oeditani 
right,  In  order  to  ascertain  such  reUtion  and  objects,  to  laqun 
into  ttie  communicaUons,  purposes,  devices,  scheDiea,Midmutu 
understanding,  with  which  tbe  deed  was  granted  or  obuioat 
The  description  in  the  statute  Is  conjunct  ob  confident  penoui 
and  Beti,  in  his  Commentaries,  fbUo*  ing  all  tbe  caaes,  treata  this 
terms  as  having  in  view  two  classes— relaUaw  who  msy  bi( 
eoufldnit  fai  the  matter  In  questloa,  or  (rthers  not  relatiooi,  etat 
by  their  actings  have  made  themselves  confident— allies  of  tb 
bankrupt  in  the  deviceor  fitaud.   Bell  justly  ssya,  that  theoiM' 
natural  indication  of  collusion  be^des  relationship,  is  ewi^ 
tid,  eoftnedton  with  the  bankrupt— eoivSdlen/ia^  tommiaiai^m. 
**  Tbe  principle  of  the  rule,"  Bdl  says,  "  applies  to  every  um- 
tion  of  intimate  and  confidential  intouoarse,"  fbr  sudi  psrti« 
axe  "  naturally  disposed  to  aid  tbe  bankrupt  In  aobanes  etudi 
cannot  be  managed  without"  (as  Bell  says)  "  such  concesloteBt 
as  may  elude  direct  detection."   How,  then,  is  **  confldeotiil 
communicatiou" — such  "  confidential  connection**  in  the  matta, 
to  be  investipUed,  If  all  that  the  grantee  does  in  prepsrstiiis 
fbr  the  deed  is  to  be  protected  flrom  investigation.  Wbatpsnei 
directly  between  tbe  grantor  and  grantee  is  the  actual  mpi^ 
whidits  to  be  probed  and  disclosed.  If  the  grantee  is  not  os 
the  spot  when  tbe  grantor  is  to  execute  the  deed,  but  writes  u 
an  agent  who  is,  aod  who  is  to  be,  the  medium  of  such  cool- 
dentUl  communication  with  the  gronter,  then  such  letters  to 
and  firom  tbe  agent  are  the  part  r«s  ;eita  of  the  matter  to  ba 
inquired  into— and  tbe  admisBion%  acknowledgmenta,  snd  it 
velatious  (tf  the  grantee  to  the  agrat,  and  of  the  latteruUB. 
are  of  tiie  very  essence  (tf  the  Inqu^.   Tbe  etatuw  makii 
specisl  reference  to  the  writ  of  the  receiver  as  part  of  the  pnu 
of  the  fraud — and  the  letters  to  the  receiver,  on  which  be  acii 
and  transacts,  are  as  material  as  letters  ftom  tbe  debtor, 
especially  if  they  relate  to  communicatioos  with  tbe  ddxw. 
or  from  liimself  the  receiver.   Further,  so  completely  does  tha 
BUtoto  confer  and  deal  with  the  matter  as  a  proper  ftsoi 
and  so  Uttie  does  it  mean  to  protect  the  advice  resorted  to  is 
carrying  through  the  deed,  that  in  the  dose  it  directe  tbe  oU 
sanction  of  infamy  against  all  "  interposed  persons  ooveiiog  <r 
executing  the  frauds,  and  all  others  who  shall  give  conned  and 
wilful  assistance  to  the  bankrupts  in  devis^  and  eoscting 
their  said  firauda."   Clear  it  is,  therefore^  that  nothiiv  doae  in 
carrymg  tiuough  the  same^  ia  to  he  protected  by  that  oonfideaos 
wbidi  carries  through  the  firaud.  Tbe  aetuid  private  and  confidea- 
tial  commuDieations  passing  at  the  time  may  be  most  valasbb 
to  establish,  perhaps  the  only  evidence  to  estaUirii,  the  staBp 
of  ooqjunct  and  confident  in  cases  in  which  presumptions  fiesi 
relationship  eitiier  do  not  exist,  or  would  of  themselves  okme 
be  of  little  use.  The  stetoto  at  once  strikes  at  what  is  oooS- 
dential— what  is  a  ccmcocted  scheme  and  device— and  at  tha  ob- 
jects, and  motives,  and  confidential  couunantcatiooa  of  the  par- 
ties in  carrying  through  tbe  matter.  A  deed  n^y  appaar  to  ba 
moat  onerous,  and  protected  from  challenge  b7  eU  the  ads ;  yet 
if  tbe  creditors  alleged,  that  by  the  letters  passing  between  As 
defender  and  bis  own  agent,  he  assored  tbe  latter  that  ha  w*i 
only  to  get  a  deed  to  hold  the  prppwtr  few  his  Aiend  iSm  vm- 
I  UDadobtor,aadtoE^^^9^Aei»@»@l$i^Ciink^ 


IN  THE  CO0RT  OF'  fiESSIOir,  Ac, 


167 


tbitfixilbi^wirtoobtalD  md  cutytlifKigh  theicheBae,istIuit 
mt  tbs  writ  ot  the  receiver  P  aod  votild  not  meh  evidenoe, 
brii%  the  wfH  of  the  pwrty,  or  writs  brooght  home  to  him,  and 
xqnieHed  In  hj  Mm,  be  evidenea  mofft  directly  falUn?  within 
teinqohyaatborind  by  the  autnte ;  sad  the  ftwt  that  the 
counaiMdoiM  were  at  the  thno  moat  coofidentiid— between 
the  giutee  and  bla  own  agent— wonld  only  make  the  erideace 
the  more  dearly  what  the  statute  renders  competent,  in  an 
iaqnit;  whether,  instead  of  being  a  true  deed  for  a  price  paid, 
it  b  a  device  with  a  coiynnGt  and  oonfldent  person,  agunst  the 
tight!  of  the  other  creditors,  by  which  the  grantee  is  to  obtain 
Vatjnfettftitbat  aoMy  or  partly  for  behoof  of  the  granter, 
tad  to  plan  it  faqrond  the  reach  of  the  creditors  of  tile  latter. 
The  iAawledgnwnti  of  Um  leoeiver  are  the  beat  evidence  of  the 
bet;  nd a*  the  ac-heme,  if  it  «cisted,  is  a  moral  fhind,  and  is 
pohibitcdby  statute,  as  well  as  all  wilfol  as^tMoe  and  coonsel 
in  anjitig  it  through,  and  as  the  point  is,  what  was  the  con- 
SdesliilaBderstaiidiag  with  the  grantee,  the  letten  at  the  time 
« of  the  Toy  aabatanee  of  the  natter. 

H  fa  mU  that  there  ia  no  case  of  fraud,  because  tliia  ifl  ^mply 
a  nuttter  |nhiMta4  by  statute.  Bnt  the  terms  of  the  atatute 
deNriba  a  moni  flntin,  (as  the  legislatnre  viewed,  and  oor- 
nctlT^Tiewed,  the  matter),  and  point  distinctly  to  the  qualities 
of  dnice,  secret  contrivance,  private  understanding,  and  callu< 
ii*s  atnngemeo^  m  tiw  demenu  to  estaUiah  uid  prove  the 
ulfi^.  Hcnee,  i(  In  carrying  tbroogh  such  a  device,  and  oon- 
coetingsadiafraiid,  ifroan  ba  abewn  that  sooh  was  the  very  ob- 
jector the  party  in  hli  oomrnunications  to  and  feota  hit  agent, 
that  evtdence  becomes  at  once  dearly  competent  under  the  sta- 
tute. It  will  be  a  grave  question— which,  however,  I  need  not 
■ntidpate— whether  such  evidence  as  that  referred  to  in  the 
ooiusiioaer'*  report  could  not  be  competently  recovered  in  a 
(ti^etieoftnuC,  under  the  act  1696,  c.  S5.  But,  under  this 
Abtte^  the  evidence  fs  the  very  subject  to  be  inquired  into.  I 
bev  not  to  what  ettent,  la  England,  the  roles  as  to  the  recovery 
(f  doenmeiits  would  exclude  such  in  any  similar  case,  if  they 
hm  iMf  similar  inquiry.  But,  in  our  law  and  practice,  tlie 
pMnt  ii  free  from  doabt,  and  the  experience  of  all  of  us  enables 
Mtos^ittaatstichiaaregular  pertof  Uie  evidence  recovered 
nnehcue*. 

Then  the  statute  ftirther  points  to  the  quality,  "  without  true, 
nd  jut,  and  neceasory  cause,"  uken  diqunctively.  This  also 
Rsdetf  an  inquiry  necessary  into  the  rial,  though  hi^tn  and 
•wf  contrivances  of  the  party's  bills.  Apparent  advance  of 
■ue^paid  down  there  may  be,  and  every  other  seeming  evi- 
dmeof  lealiQr  and  substance  in  the  transaction,  as  a  true  and 
MM  fiA  sab  for  a  just  price  pdd.  Bat  that  Is  not  enough — 
»»UiaM«  M'Arthur  v.  Gibson,  November  1619,  in  Bell's 
piWHotSTtes.  And  if  It  can  be  shewn  from  the  granter's 
iBttneSaoB  to  and  communications  with  bis  own  agent,  at 
^tiiae  of  the  preparation  of  the  deed,  that  this  was  alt  a 
wK  dsrice,  sod  tbist  there  was  no  true  price,  or  just  and 
BRwan  cause,  it  is  quite  clear  that,  under  the  statute,  such 
wiiMBmeitions  become  the  appropriate  evidence  to  aicertala 
mnsl  truth  and  realty  of  the  matter,  which  cannot  be  with- 
Wdeicept  tg»inst  conscienoe,  and  cannot  be  protected  except 
■oiMcActof  defeatiiig  juatioeand  tratb.  niea  the  statute 
*<eDi  to  me,  to  the  most  direct  terms,  to  open  that  inquiry  into 
ffaod  wiuch  at  once  requires  production  of  such  documenu 
u  those  fa  question,  being  the  real  evidence  of  what  was  done, 
^lowcted  and  concocted.  I  must  again  say  very  deddedly, 
wtt  in  my  opinion,  the  statute  directiy  dexribes  what  is  a 
a  deed  obtained  by  an  aasodate  or  ally  in  the 
of  defrauding  creditors,  by  understanding  with  the , 
^■tor,  without  any  just  cause,  and  on  which  is  impressed  a 
^ll^uidfrandalent  character,  in  order  lo  deceive,  and  so  de- 
™«rtiier  oeditors.  In  that  light  the  itatule  vimi  the  matter, 
|Mtet Is soffldent.  And  if  the  deeds  in  question  were  ob> 
*^^io  the  way  stated  on  record,  I  think  one's  moral  sense 
« |n«d  wiQ  eoncar  without  bedtatimt  with  the  plain  good  sense 
■*«ttite,  in  viewing  the  natter  as  a  fraud, 
lam  comes  the  seeorMf  issue — and  itwill  savea  discussion  at 
™  ^)  oonsider  the  ot^ection  under  both  issBe»— which  is 
I  whether  the  deeds  were  granted  by  the  debtor,  in 
» jlefeoderfraadnlently,  to  disappoint  the  legal  rights 
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^W|*g<^ors.  How  that  can  be  contended  not  to  be  a  pro* 
jj.^'ff  impasses  my  comprdienslon.  It  ia  edd  that  the  only 
B^SWjnni  to  be  proved,  is  fraud  on  the  part  of  die  debtor. 
SZ'^pgftgttpoae,  the  letters  to  and  from  Glasgow,  between 
^        wUi  agent  time,  iriw  hat  to  commmdctte  vith 


the  debtor,  and  who  does  so,  as  the  report  shows,  liiay  be  most 
relevant;  aod  if  the  de£ender  knew  of  the  debtor's  fraudulent 
intention  when  or  before  the  deeds  were  granted,  that  evidnnco 
he  cannot  be  allowed  to  conceal  ia  an  inquiiy  into  fraud.  But 
the  great  error  in  this  part  the  argument,  is  in  confbonding 
what  may  be  sofBdent  to  prove  the  inue,  or  to  satisQr  tiie  onus 
on  the  pursuer,  with  what  be  has  averred,  and  is  entided  to 
prove  against  the  defender.  Now,  it  may  be  established  that 
the  scheme  of  disappointing  the  legal  creditors  on  the  part  of 
the  debtor,  that  the  whole  fraud  on  his  part  was  suggested  by 
the  defender  and  his  ogenU,  and  arranged  by  tbe  latter  with 
the  debtor ;  and  hence,  whether  the  d^ender's  participation  in 
the  fhittd  is  a  necessary  element  in  tbe  case,  It  may  be  the  vmr 
mode  of  proving  the  debtor's  fraud.  If,  then,  these  letters  shall 
shew  that  ^e  fraud  originated  with  the  defender  and  his  agents, 
and  so  came  to  ba  adopted  by  the  debtor,  then  the  prodnctiona 
colled  for  go  directly  to  tbe  fraud  practised  against  the  credi- 
tors, and  to  the  character  and  object  of  the  device,  and  the  way 
in  which  the  deeds  were  obtained  cminot  be  protected  from  in* 
qniry.  I  eee  no  diflbrence,  in  this  question  €S  fraud,  between  tiie 
exttnlnation  of  tbe  agent  of  tbe  granter  or  grantee ;  or,  what  it 
the  same  tAing',  the  oommnnications  given  to  and  recovered  from 
tbe  ^Mit  of  tbe  one  or  the  other,  in  regard  to  the  objects  and 
prepamtloQ  of  tbe  allied  fhiud.  Kow.  in  tbe  weU-known  case 
of  QfuaX,  1748,  reported  by  Elcbies,  Kilkerran,  Eomea,  and 
Falcooer,  the  agent  or  notary  of  the  granter  was  examined,  and 
tbe  tnxA  held  to  be  proved  chiefly  by  what  was  thereW  dis- 
dosed  of  the  confidential  communications  to  that  agent  Surely 
It  would  not  have  rendered  that  evidence  less  competent  or  ma- 
terial, if  the  favoured  creditor  had  been  also  in  communtoation 
with  that  agent.  And  when  it  is  proposed  to  prove  the  fraud 
by  the  instrnctions  given  to,  and  the  actings  and  statements  of 
the  agent  acting  fer  the  grantee  and  receiver  of  the  deed,  by 
whom  it  is  said  to  have  been  carried  through  and  obUUnei^ 
the  evidence  is  exactly  of  the  same  kind,  and  as  competent  as 
that  on  which  Orani  v.  Orant  was  dedded.  The  granter  ii»y 
be  the  active  party  in  the  fraud,  as  in  the  case  of  Grant.  But 
the  grantee  or  receiver  of  the  deed  very  frequently  is  tbe  active 
party,  or  the  snggester  of  the  whole  plan,  u  bis  interest  leads 
him  to  be  ready,  fbr  a  benefit  to  himself,  to  aid  tbe  debtor  in 
witlidrawingfundB  from  the  general  body  of  the  creditors ;  and 
when  that  is  so,  his  actings  ai^  doings,  whether  through  an  agent 
(ffdirectly.cometo  be  the  proper  andmaterial  subject  of  inqninr. 

This  leads  me  farther  to  observe  as  to  both  issues,  that  realty 
the  communications  in  qaeation  in  regard  to  tbe  inquiry  under 
both,  form  part  of  the  true  ret  gata  of  the  matter  in  whicb  fVaud 
ia  alibied  to  have  tieen  carried  tiiroogli,  and  cannot  be  withheld 
without  giving  protection  to  the  fraud,  and  excluding  tbe  facta 
in  whicb  (if  it  was  anywliere)  the  fraud  did  exist  and  was  ar- 
ranged. 

If,  in  the  one  case,  the  deed  was  granted  to  a  conjunct  and 
confident  person,  without  tme,  just,  and  necessary  cause,  and 
if,  in  the  other,  it  was  f^ndulencly  granted  in  order  to  disap- 
point the  legal  rights  of  creditors,  how  Is  the  matter  of  fact  in 
either  case  to  be  ful^  investigated  except  by  the  conduct,  com- 
munications, ins  tractions,  and  secret  directions  and  acknow- 
ledgments, tit  tiuae  among  whom  tbe  device  was  concocted  r 
And  if  these  exist  in  tbe  written  oommnnications  and  Instme- 
tions  (intended  no  doubt  to  be  perfectly  confidential)  by  which 
ttie  matter  to  be  investigated  was  arranged  and  carried  through, 
against  proliibition  in  the  statute  in  the  one  case,  and  against 
the  sanction  of  the  common  law  against  the  fraud  on  the  otiier, 
dear  evidence  that  brtween  tiie  debtor  and  the  defi»nder,  or 
between  tbe  defender  and  Ma  agents  employed  to  obtain  the 
deeds  from  the  debtor,  tbe  fVand  was'  devised,  arranged  and  ad- 
justed, it  would  be  very  singular  if  the  proper  and  direct  evi- 
dence of  the  actual  n»  guta  should  be  ezduded  on  the  ground 
that  it  did  truly  contain  that  whidi,  in  either  case,  the  law 
makes  the  aulgect  of  inquiry — via.  evidence  of  the  real,  though 
lildden  and  concealed  olyect  and  end  of  the  parties,  in  winch,  in 
both  cases,  the  fraud  consists.  Tbe  otyects,  thm,  of  the  investi- 
gation competent  under  both  issues,  is  to  probe  and  investi- 
gate the  transaction  in  those  arrangements  and  preparatory 
ctHnmunicatioos  in  which  alone  the  frand  will  be  found,  being' 
tbe  actual  rea  getta  by  which  the  transaction  was  carried 
through,  and  in  which  the  fraud,  if  there  is  any,  consists.  And 
if  such  inquiry  is  competent,  it  would  be  very  strange  if  tbe 
only  evidence  by  whidi  tbe  rnl  ns  ge^  can  be  no^ed,  ^ould 
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of  R  coDT^uwe  «>  miTODDded  by  the  prooft  of  reaUtj  and  bona 
fides,  that  nupidon  ia  repeUed,  and  the  right  of  the  defender 
■eema  clear  and  QDimpeachable,  bat  the  pnrsner  says,  in  the  rery 
instmctiona  yaa  sent  to  your  agent  to  obtain  {he  deeda,  the 
fraud  i<  auggeated  and  arranged — ^yonr  intention  to  bold  for  your 
friend'a  behoof  acknowledge  and  admitted— your  acknowudg* 
ment  that  the  deed  waa  not  for  a  real  price  paid,  explicit  and 
clear— and  tb«  object,  to  defeat  the  rigSu  of  other  creditora,  let 
forth  as  the  end  to  be  guned — and  the  agent  communiuatea  and 
BQggeata  to  yon  the  beat  means  of  accompll»bing  these  ends, — 
is  It  possible  to  contend,  that  in  the  investigation  of  the  alleged 
ftand,  the  proof  of  the  true  rss  guta  can  be  exolnded  by  the 
singolar  plea,  that  if  the  actual  m  j/e$ta  should  be  disclosed,  the 
troth  would  be  ascntained,  vhlcfa  the  parties  Intended  to  con- 
ceal r  Now  the  important  and  overruling  consideration  is,  that 
the  law  under  the  one  issue  and  the  other  makes  the  actual 
m  gala  the  matter  to  tie  inves^gated — that  is,  makes  the 
■rmngemeots,  and  contrivances  and  schemes,  by  which  the  de- 
Tice,  which  in  law  is  fraudulent,  b  to  be  carried  through,  the 
sublet  of  inquiry  ;  and  the  direct  and  proper  olfjeel  in  that  in- 
quiry  is,  what  was  truly  deriied,  arranged  and  concocted  ou 
the  occasion ;  and  the  proper,  necessary  and  direct  evidmce, 
again,  of  that  object,  is  what  actoallj  passed  between  all  parties 
concerned  in  the  ooocoetion  aud  preparation  of  the  deeds  under 
challenge. 

As  it  is  QTiged  that  the  evidence  in  qnestioa  would  be  pro- 
tected in  England,  even  in  an  Inquiry  with  similar  objects, 
which  I  greatly  doubt,  I  have  thought  it  to  be  material  to 
set  forth  fully  Uie  grounds  in  tlie  law  of  Scotland  on  which, 
in  my  opinion,  this  evidence  must  be  obtained.  I  hare  no 
doubt  also,  that,  in  such  a  case,  the  evidence  of  the  agent,  aud 
the  actual  communications  between  him  and  the  defender, 
might  be  resorted  to  by  him  ia  pToo(  valmtt  quMum,  that  the 
transaction  was  an  honest  and  true  one. 

Before,  however,  actually  directing  these  letters  to  be  pro* 
duced,  and  as  our  opinion  is  adverse  to  that  of  the  commissioner, 
it  may  be  proper  Uiat  the  letters  should  be  further  examined. 
In  one  case  some  years  agi),  we  requested  Xionl  Uoncreiff  to 
take  the  trouble  of  reading  over  documenu  with  a  view  to 
•elect  those  which  fell  under  the  principle  of  our  judgment 
There  Is  an  obriods  propriety,  that  if  I  try  the  case,  I  should 
not  previonsly  see  the  most  important  evi<Koce  in  the  case,  and 
a  great  deal,  too,  which  I  might  have  to  reject  as  not  producible. 
I  would  therefore  suggest  to  year  Lordships  to  request  Lord 
Wood  to  read  over  tin  docomeats  referred  to  in  .the  commis- 
sioner's report,  and  to  direct  such,  or  ezUracta  of  such,  to 
be  produced  as  be  considers  fall  within  the  judgment  of  the 
Court— ezdnding  what  Ite  may  yet  think  do  not  come  within 
the  principle  of  a  judgment  in  which  he  ftilly  coocnre.  And 
as  the  questions,  both  under  the  act  1631,  and  of  fraud  at 
common  law,  iiave  l>een  the  subject  of  so  much  decision  in  the 
law,  it  seems  the  more  fitting  tiiat  tbese  documents  should  be 
inspected  by  one  of  the  Court,  with  a  view  to  the  various  points 
which  row  arise  under  each  of  the  iseves. 

Xonf  1Fo(n£— The  rule  by  which  the  oommonicattoni  between 
clients  and  their  legal  advisers  are  protected  from  diaeovery, 
is  one  of  great  value  and  importance,  aod,  within  itilegidmate 
limits,  oiu;ht  to  be  strictly  observed. 

Aocorduig  to  the  law  of  Rcotland,  such  communications  are 
priril^ed  olthoogh  tiieymay  not  relate  to  any  suit  depending 
or  oontemplated,  or  apprehended  ;  ud  so  It  was  labstuitiaUy 
deddedlothecaseoflAdyBath'sExecotoiBinlSll.  Ittbere- 
fore  required  no  authority  from  the  law  of  England  to  support 
that  proposition.  But  there  are  exceptions  of  a  different  kind 
which  may  exclude  the  privilege  from  being  pleaded.  And  I 
think  the  objection  to  the  production  of  the  correspoodeoce  in 
question  cannot  be  supported  on  any  sound  principle,  and  is 
not  wit^  the  policy  on  which  the  rule  is  founded. 

Looking  to  the  punmer'a  averments  npon  the  record,  as  they 
relate  to  the  issnes  upon  which  the  caee  is  to  be  tried — to  these 
issues  themselves,  whether  it  be  the  Issue  on  the  statnt^  1621, 
or  that  on  common  Jaw — and  to  the  nature  of  the  correspon- 
dence  as  described  in  the  commiBsioDer'B  report,  (so  ^  as  it 
could  be  exj^ned  without  any  improper  disclosure  of  ite  con< 
tents),  and  vbioh  ibaws  that  it  took  {usee  between  the  defen< 
der  abroad  and  his  agents  in  this  oountnr  at  the  time  the 
deeda  under  reduction  were  executed^  ana  with  reference  to 
these  deeds  and  their  preparation,  which  deeds  are  said  to 
have  been  granted  to  the  defender,  a  conjonct  or  confident  per- 
son, by  the  hankropt  after  IjmoIv wy,  sithout  troe,  jus^  and 


necessary  came,  and  la  order  to  defraud  his  ptlorenditai^aBd 
are  represented  as  Iwing  mere  false  and  friwhileot  deiises  to 
withdraw  the  funds  of  the  bankmpt  from  his  Jest  and  laefil 
crediton— «  fraud  which  I  most  oooHder  a  assrai  frand,  vIm- 
ther  it  is  taken  on  the  statute  or  at  common  law^-Miditeia( 
which  conespondeace  It  appears,  that  in  relatioa  tetii*  ut- 
ters to  which  it  refers,  the  defender's  agents  bad  ooBunoiica. 
tlon  with  the  bankrupt ; — I  am  cleaUy  of  opinioB)  thd  thi 
correspondence  Is  not  protected,  and  tttat,  in  orcUfiBft  ptuiob- 
tion  of  it,  we  ahall  adhere  to  the  law  aa  eatabUtiied  in  this 
country  in  regard  to  oonfideotiia  communicatfoM  betmea 
agent  and  client,  and  save  the  rale  untouched  in  eve^M  to 
iniich  It  properly  applies. 

To  attempt  to  assimilate  tbe  present  ease  to  iriMtluabea 
called  a  fraud  upon  an  entail*  ocotlwra  of  a  UkaUadiiMM 
to  me  altogether  extravagant. 

Tbe  grounds  on  which  tbe  ut^ection  to  productum  oag^  te 
be  rep^ed,  have  been  already  so  Ailly  stated  by  yeiu  Isid- 
ship,  that  I  have  nothing  to  add. 

At  the  same  time,  I  aeree  with  your  Loidsh^  tM  Am 
may  bo  parts  of  the  lettera  which  fall  within  thoee  oomnDelcs- 
tions  between  agent  and  client,  and  fAa«  advice  asked  sadgitto, 
which  ought  not  to  be  disclosed ;— and,  as  yonrIrf>rdaldpwiA« 
it,  I  shall  be  glad  to  look  at  tbe  papers,  witii  a  vtew  to  BSks 
any  selection  that  may  appear  to  be  necessary. 

Lordi  Coekbum  and  Murray  concurred. 

The  Coort  pronoonoed  the  foUowing  iDterloevtw:— 

"  Having  considered  the  report  of  tbe  commisaioner,  sokiia 
the  appeal;  alter  tbe  deliverance  pronounced  byhim;otdiin 
the  documents  refisTTed  to  in  the  report  vt  the  oonunisnaKr, 
and  called  for  by  the  specification  against  haven,  to  be  fn- 
duced  under  seal,  and  transmitted  to  Lord  Wood ;  ind  Knit 
to  and  request  Lord  Wood  to  exsmiae  the  same,  and  to  order 
production  of  alt  sach,  or  such  extracts  from  tlie  same,  as  ttull 
appear  to  his  Lordship  to  fall  within  the  principle  of  the  jndg- 
ment  of  ^e  Court,  ai  tering  the  deliverance  of  the  commlsuoner-' 

Ad.  Uoncreiff,  Broun ;  Thomas  ^rot,  W.S.  .^^isNt.'-^t. 
FanuOT,IleaB,ij'Easer;  Aodiev  Uewdeo,  WJS..^Mit— L 
(W.U-T.) 

16iA  December  1852. 
FissT  Divisjoif. 

Thb  Eael  or  AiRUBj  Pumm-j  v.  Thb  Hoh.  Willi i> 
H.  B.  Ogilvt  and  others^  Defi/aders. 

Entail— Fetters— Beduction— Statute  U  &  12  Vict.  c.  86,6  4&- 
Termt  of  a  deedoj  tntml  in  reference  to  wAuA — Held,  tMat  tmpn- 
hMtiont  against  altering  the  mcceuim,  alienation,  and  tak,  «*• 
not  valuUy  fenced  hy  the  irritant  and  reeoititioe  claima. 

In  1716,  David  tliiid  Earl  of  Airlie  exeented  a  deed 
of  entail  of  the  lands  of  Aachterhoose  and  othen,  in 
fevonr  of  his  second  son,  John  Ofijilvy,  and  a  series  o 
hein.  The  lands  were  diqxmed  under  rcserratioaef  fall 
power  and  liber^  to  the  entailer  to  nU,  alienate,  ami 
burden  the  lands-— 

"and  to  alter  and  Innorat  this  present  tailzie  pOTUbiM 
and  conditions  yrof  a»  we  shall  think  most  proper  dok^ks 
and  aise  fully  In  all  respects  as  wee  were  still  abeolute  flar  of  ' 
thu  lands  and  others  forsalds  and  as  if  this  present  right  hsd 
never  been  made  nor  granted  All  which  deeoa  so  to  be  made& 
granted  by  ua  the  said  master  John  Ogilvie  and  the  other 
heiis-male  of  tallsle  and  providone  ©written  by  their  aoM|>- 
tatione  hereof  diall  be  holden  &  oblidged  to  Implement  aad 
full&ll  in  the  same  way  and  manner  as  if  they  themselvrt 
were  personaly  obliedged  to  tbe  performance  thereof  and  mci- 
like  with  tbe  express  provisione  and  declaratlone  aud  by  the 
infeftmeots  to  follow  hereupon  be  it  expressly  provided  & 
declared  that  In  case  the  said  James  Lord  Ogllvy  our  eldest 
son  shall  be  found  innocent"  of  the  crime  td  rebellion,  or,  helBg 
attainted  and  convicted,  he  or  the  bdia-male  of  his  bodr  sbovla 
at  any  Hme  be  restored  against  tbe  attidnder,  John  C^vy  and 
tbe  other  heir».male  should  be  bouod  and  obliged  to  letmcea 
and  dispone  the  said  lauds  to  and  in  favour  of  Janm  iMd 
Ogilvie,  and  the  heln-male  of  his  body. 

The  deed  proceeded—  r^r^^Jy^ 
'-And  in  tegatdlae^ti|edlby^taf-»tM^  in  cass  <rf 
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nittMkne  of  tb«  aUd  Jsnaei  Lord  OgtlTjr  oor  sldost  aoti  or 
tkH  k»te  feiud  l&BoeratofwIurtbMd  tohisobamTbat 
h*  itti  Uh  fweMldi  abodd  ei^oj  and  brooks  iba  ma  landi 
ud  «Me  free  of  moj  burden  except  debts  alreadle  oontrscted 
or  (0  be  contracted  or  other  deeds  done  or  to  be  done  by  na  in 
ow  MMlme  And  that  It  shoold  Dot  be  in  the  power  of  the  uid 
lli.^etili  ObUtt  our'socond  boh  and  the  alrS'insle  of  t^lxie 
M<pro^(»ie  i^neotloned  bv  aanallrieiDg  or  delaiddating 
t)w  state  or  by  oontraetlng  debt  m  doeing  any  other  deed  to 
dtoppolDC  tiie  foreaUd  orent  In  caae  of  the  exceptlone  thereof 
aortttat  the  sd.  Hr,  John  Ogilry  or  any  otben  of  the  heirB  of 
mUe  nbetltnte  to  him  sbonld  contract  debt  wadset  or  dis- 
pout  or  doe  any  other  deed  whereby  the  immediat  Bobeeqnent 
Mr  of  tatUe  and  the  other  belts  of  prorlsiooe  may  be  any- 
MM  pr^vdged  Id  the  full  and  free  sacceedone  to  the  laoda 
MtUn  lordehipa  baronlea  ietndi  Jnrlsdlctioni  herh  bondi 
Mietben  heraby  dinpooed  It  Is  hereby  ipedally  provided 
aid  declared  uid  by  the  infeftments  to  follow  hereupon  be  it 
VadaDyproTlded  and  declared  that  It  studl  be  nowise  leiaame 
aorlawMtotheuld  Mr.  John  (^Irie  nor  to  any  of  tfae  s^ds 
ktla  mile  ot  tailiie  and  profidone  to  break  loose  alter  or  In- 
Wags  iJm  lonaid  tafUe  and  destinaUone  nor  the  order  or 
oovM  of  snrrwlonr  (^written  nor  (^re  grant  sell  alienat 
d^DO•  or  wadset  under  rerersione  or  irredeemably  any  of 
the  lands  earldom  iM-dships  Jnrlsdictionee  barronies  or  others 
bcsds.  or  any  part  or  portion  thereof  nor  to  burden  the  same 
vilK  aay  infeftments  of  (fronts  or  other  yearly  dudes  less  or 
more  to  be  uplifted  fnrth  thereof  nor  to  grant  any  rigbts  of 
flen  tacks  or  assedations  yrof  for  small  and  Inconsiderable 
Koti  nor  ft>r  any  longer  space  than  during  the  lifetime  of  tlis 
ITBDter  or  durinc  the  non-ezlstenoe  of  the  feresaid  erent  of 
the  same  James  Lord  O^wte  his  being  found  innocent  or  he 
or  the  heirs  of  his  bcidy  their  being  restored  nor  to  contract 
debts  or  soumes  of  money  nor  to  give  or  grant  bands  obUedg. 
ments  or  other  rigbts  or  secarities  therefor  nor  to  doe  or  com- 
mit any  other  fttct  or  deed  dvUe  or  criminall  by  which  the 
ftnslds  lands  and  esute  or  any  part  or  port! one  thereof  may 
be anilMd  adjudged  evicted  or  forfeulted  from  them  or  any 
OBe  or  them  or  whereby  the  order  ofaiwxwsdone  in  the  terms 
of  the  tailsie  above  mentioned  may  he  anywise  hindred  divert- 
ed fnittiBt  or  interrupted  And  in  case  it  shall  happen  the  sd. 
Hr.  John  C^vy  or  the  heirs  male  of  tailne  and  provialone 
fonds.  to  doe  and  commit  any  such  deeds  or  contract  such  debts 
tbs  same  are  hereby  dedared  to  be  vtnd  and  null  way  of 
exesptlone  or  reply  without  declarator  and  of  no  foroe  strength 
nor  ^ect  to  bnidea  or  afiect  the  lands  earldom  kirdships  baro- 
Bies  sod  otben  hereby  dissponed  in  prej  ndice  of  the  said  James 
IiOidOgiivy  and  iieiis  of  bU  body  in  case  he  be  found  innocent 
or  that  be  or  they  he  rehabilitat  or  restored  as  said  is  or  in  pre- 
Jodiee  ot  the  sabsequent  heirs  of  t^lsle  bereiu  specified  in  case 
tUr  presents  aball  sobdtt  and' contiDow  And  the  person  so 
mttmveanlng  dull  amltt  ferfsitt  tyne  and  hMe  all  right  and 
title  to  the  said  lands  and  estate  and  the  right  thereof  free  of 
sQ  looh  debts  and  deeds  shall  fell  accresse  to  and  be  devolved 
hi  the  next  hrir  who  should  succeed  as  if  the  contravcener  were 
uturaOydead  and  thecontraveener  shall  beobleidged  todenude 
in  Ua  or  ber  fisvours  emst  hMU  nmfe  and  to  make  and  graut 
■0  writes  and  rights  necessar  for  that  affsct  or  otherways  the 
,  halQ  rights  and  utfeftoientB  in  thdr  names  ud  persona  shall 
from  ueoceiiirth  ipto  /aete  become  Told  extinct  and  null  be 
*V  of  exceptiono  or  reply  without  necesnty  of  any  declarator 
lo  irflow  thereupon  and  the  said  next  heir  may  serve  heir  to 
tile  last  infeft  preceding  the  contraveener  or  may  porsae  such 
dedarators  as  may  be  found  necessary  or  uso  any  other  way  or 
■edwd  that  is  formall  and  l^all  for  eBtabllsblng  the  right  in 
liii  or  her  person  the  one  but  prejudice  of  (be  other." 

The  pursuer,  the  present  heir  in  possession,  couclnded 
in  the  present  smnraoas  to  have  it  found  and  declared, 
that  the  prohibitions  agiuost  altering  the  order  of  suc- 
tewon,  and  against  alienation  or  sale,  or  one  or  other  of 
^Km,  were  not  validly  fenced  by  the  irritant  and  resolu- 
tire  daoses,  and  that,  aocordin^y^  tmder  11  &  12  Yict. 

36,  §  43,  the  mtul  waa  invuid  as  r«guded  all  tho 

The  Lord  Ordinaxy  deoerned  m  tenns  of  the  libel, 
with  the  fiallowing— 
'^JftU^A  pniJudidal  question  is  raised  on  the  record,  but 
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was  abandoned  at  the  debate,  and  lodeed  is  obvkmsly  ill* 
founded.  The  case  turns  on  the  validity  <tf  (be  entail. 

"Hm  Lwd  Ordinary  Is  of  oidnlon  that  the  IrritaM  and  le- 
solntlve  clauses  are  inefiEectual,  particularly  as  r^rds  tihe  pro- 
hibitions against  altering  the  order  of  suooesdon,  and  aUena. 
tioD.  He  &  unable  to  diBtingaish  tbls  case  from  that  of  Lang, 
as  decided  in  the  House  of  Lords  16th  Angnst  1889 ;  that  of 
BincUir  e.  Sinclair,  decided  la  this  Conrt  26th  Feb.  1B41 ; 
and  that  of  Hurray  o.  Graham,  decided  here  21st  Jan.  1848, 
and  In  the  House  of  Lords  8d  Hav  1849.  In  all  tiiese 
cases,  the  relative  '  meh'  was  found  to  have  a  suffldent  an(eoe> 
dent  by  reference  to  the  immediately  preceding  part  of  tho 
prohibitory  clause,  so  as  to  limit  its  application,  and  leave  the 
previous  prohibitions  nnfenced.  A  very  ingenious  point  was 
made  In  atgumeot  by  the  defenders'  counsel,  In  reading  from 
the  commencement  oi  the  prohiUtoiy  clause,  for  ^  pnrpaae 
of  shewing,  (hat  In  the  induotive  part  of  the  claase  toe  mxi 

*  deeds'  bad  a  very  general  signification ;  and  that  If  the  saoM 
meaning  was  applied  to  the  word  '  deeds'  in  the  irritant  clause 
that  was  applied  to  it  in  the  inductive  part  of  the  prdiiUtory 
clause,  the  referenco  would  be  sufficiently  broad  to  cover  »U 
the  prohibitions,  and  such  was  plainly  the  intention  oS  the  en- 
tailer. But  this  argument  goes  a  great  deal  too  fer.  It  smy 
be  no  doubt  true,  that  according  to  the  prindples  of  crautm^ 
tion  applicable  to  such  Instruments,  as  hud  down  la  the  Bouse 
of  Lonu  In  the  case  of  Murray  referred  to,  and  In  others  (bat 
might  be  dted,  you  are  not  to  make  a  constrained  coDrtruc- 
tion  against  the  natural  and  grammatical  meaning  of  the  words, 
to  limit  the  application  of  the  fettering  clauses,  and  so  cut  down 
the  entail.  But,  on  the  other  hand,  if  there  be  twoooDstmo' 
tions  equally  grammatical  and  natural,  that  is  oert^nly  to  be 
adopted  which  is  in  fevoa  r  of  freedom  and  against  fetten ;  and 
the  mere  intention  of  the  entdler  shaU  be  of  no  effect  unlesa 
the  ezpressioo  makes  It  directly  operative.  In  this  instance, 
the  deiendeiB  may  [wrhape  shew,  that  according  to  one  con- 
struction, not  unnatural  or  much  constrained,  the  entail  may 
reodve  ellect ;  bat  that  la  the  otmosk  Tha  Lord  OnUnaiy 
thinks  their  construotion  not  so  natural  as  the  pursuer's— at 
all  events  It  is  not  more  so ;  and  therefore  the  pursuer's  must 
have  the  preference,  being  in  fevour  of  freedom,  if,  between 
any  two  cases  of  construction,  the  balance  is  to  be  for  freedom, 
and  against  fetters." 

The  defenderB  reclidiued,  and  pleaded,  that  the  mean- 
ing of  the  words  '  such  deeds'  and  '  such  debts'  In  the 
irritaot  daoBe,  ms  not  to  be  limited  to  the  deeds  meo- 
tioned  in  the  last  sentence  of  the  prohibitoiy  oknse,  but 
were  to  be  coDstraed  with  refemce  to  tlw  whole  pm- 
hibitory  olanae;  and  that,  on  such  a  oonstmetion,  the  fet- 
ters were  complete — Murray  v.  Qreig,  3d  May  1849, 
House  of  Lords;  ^  Lord  Chancellor,  6  Bell's  App. 
Gases,  p.  446-8.   Hay,  20th  Deo.  1842. 

The  pursuer  replied,  that  under  the  authorities  quoted 
by  the  Lord  Ordinary,  the  entail  was  plainly  defective. 

Lord  Fretidau. — I  have  carefully  examined  this  deed  of  en- 
tail, and  have  no  difficulty  In  adhering  to  the  interlocutor  of 
the  Lord  Ordinary.  It  has  been  strongly  uiged  npon  us  for 
tlie  defenders,  tiiat  the  use  of  the  word  *  other*  in  connection 
with  the  word  *  deed'  at  the  end  of  the  prohlbibHy  clause, 
shews  that  the  intention  of  the  entailer  was  to  treat  everything 

Sreviously  prohibited,  as  '  deeds.'  But  this  will  not  do ;  for 
'  the  argument  were  good,  it  must  be  held  that  the  word 

*  deed'  was  Intended  to  apply  to  the  prohibition  against  oon- 
traoting  debt,  which  it  evidently  was  not,  as  debts  are  not 
left  to  be  included  in 'this  irritancy  against  deeds,  but  are 
spedally  Irritated  by  themselves.  1  hold  the  irritant  clause 
just  to  be,  in  effect,  a  defective  attempt  at  enumeration,  and, 
consequentiy,  tliat  the  entail  Is  bad.  I  think  there  can  be  no 
doubt  iu  the  case ;  but  even  if  there  were  a  doubt,  the  lienefit 
<tf  It  should  be  ^ven  In  lavour  of  freed<an. 

£onf  AflMon.— I  concur.  This  la  to  all  Intents  and  pur- 
poses a  blundered  deed.  I  read  the  danse  througb,  and  act 
according  to  what  is  my  impression  of  Its  common-sense  mean- 
ing. I  must  remark,  that  we  are  not  entiUed  to  take  that 
broad  view,  which  is  pressed  upon  ns,  of  what  is  called  the  in- 
ductive clause.  A  person,  no  doubt,  may  set  out  by  saving 
It  is  his  intention  to  make  a  ppt«»|g (y|)l|d^l^t;^M  f|@ii 
goes  on  to  say  that  thereftm  he  does  so  and  so,  we  mm  wok 
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to  SM  what  it  ti  tbkt  he  MtuUy  doel.  Now,  if  Id  Ibe  piobi- 
bidoDS  he  uaes  certain  'words,  or  pnts  words  into  a  oertatn 
collocation  with  other  wchiIb  fn  the  irritant  clanee,  which 
destroy  the  fetters,  it  is  the  words  so  used  by  him  that  we 
most  condder.  Now  here,  undoubtedly,  the  natoial  const roc- 
tioa  is,  that  drtrts  aod  deeds  in  the  Irritant  clanse  apply  to 
nch  debts  and  deeds  aa  are  mentioned  in  the  inmedialely 
preceding  part  of  the  probibitOTy  datne.  I  am  tbenfiDre  for 
•dheiinfr. 

Lord  CmingluuM. — conceive  the  present  to  be  a  clear  case, 
upon  the  aQtborittes  which  must  be  respected  in  the  decision, 
^nw  leffal  coastroction  of  the  term  "  facte  and  deeds,"  fn  irrl- 
tant  oUnses.  when  In  Immediate  connection  and  in  jutaposi- 
tlon  with  the  nme  words  In  the  close  of  prohibifeovy  clauses 
refenlng  to  "  hcto  and  deeds,  civil  or  criminal,  by  wfakh  the 
lands  may  be  apprised  or  evicted,"  Ac.,  has  been  so  often 
oonstmed  to  apply  only  to  political  and  criminal  forfeitores, 
that  a  different  interpretation  comprehending  all  the  antece- 
dent branches  of  the  prohibitory  cUiues,  Is  now  out  of  the 
question.  Indeed,  the  clause  in  the  case  of  Lang  appeals  to 
ae  to  have  been  i^oly  mart  stringent  than  Uie  present,  as 
the  Irritant  elause  la  ^at  instance  began  with  the  compre* 
hendvewords,  "And^theyiom  tAi amftury.itlsdeedaTedtbat 
all  each  debts  and  deeds,"  &a,  shall  be  void.  Here  there  is  no 
reference  to  "  acts  to  the  contrary,"  so  that  the  judgment  pro- 
nonooed  by  the  Lord  Ordimtn  on  the  case  is  unavoidable. 

Lord  Jporjf. — cannot  vnia  comlog  to  the  same  eoncIusioQ. 
At  the  same  time,  I  do  not  think  tus  so  clear  a  case  as  it  is 
^presented  by  the  pnisner.  It  Is  in  some  respects  »  pecollar 
ease,  and  I  do  not  think  it  &Us  under  any  of  the  authorities 
quoted.  The  peculiarity  of  the  case  consists  in  the  use  of  the 
wwd  '  other,'  ac  the  end  of  the  prohiUtory  clauso,  read  in  con- 
text with  the  rest  of  the  clause.  I  read  the  whole  clause  as 
one  from  tbe  bes^onlng  of  the  prohibitoiy  to  the  end  o^  the 
resolutive  daose.  It  is  one  clause  dimed  into  four  parts. 
The  first  sets  forth  what  tbe  maker  of  the  deed  intends;  tbe 
second,  what  he  prohibits ;  tbe  third,  what  he  irritates— Tlx. 
"any  each  deeds,  or  such  debts;"  and  the  fourth,  still  re- 
ferring to  all  "  such  debts  and  deeds,"  tesolves  the  right 
of  the  maker  or  contractor.  ITow  it  is  a  rule  of  oonstmction, 
that  in  reading  the  clause  of  a  deed,  yon  are  to  take  tbe  clause 
nod  ooDStme  it  with  all  its  context,  and  not  to  single  out  one 
or  two  words  and  put  a  rigorous  construction  upon  them,  irre- 
spective of  the  glossary  famished  by  another  part  of  the  deed. 
Now  it  does  seem  to  me,  when  we  read  the  deed  In  this  way, 
that  there  is  great  plausibility  !n  the  argument  m^talned 
by  the  defenders.  The  entailer  states  his  intention  in  the  ex- 
ordium of  the  prohiUtory  clause,  and  he  there  mentions  debts 
and  deeds ;  that  refisrs  us  back  to  tbe  mention  of  deeds  con- 
tained In  tbe  reservation  at  the  top  of  p.  81 ;  andifwewerein 
ft  question  of  construction  of  these  reservations,  we  might  hold 
the  word  'deeds' there,  to  have  a  general  application.  But  that, 
it  is  said,  is  merely  the  entailer's  intention,  and  intention  will 
not  do  onless  It  is  carried  out.  What  does  he  do  then  ? — threads 
prohiUtions).  Now,  what  is  the  meaning  here  of  the  words, 
'  other  fhot  or  deed  r  It  rather  seems  to  be,  any  foot  or  deed 
other  than  those  spedally  enumerated ;  and  baa  this  smtence 
occurred  In  any  other  than  a  deed  of  entail,  I  should  have  been 
locliaed  to  adopt  that  oonstrnction,  which,  according  to  the 
glossary  famished  by  tbe  entailer  himself,  certainly  would  not 
have  been  an  unnatural  constraction.  But  there  is  another 
sense  In  which  this  can  be  read,  wbfch  enables  me  to  concur 
with  your  Lordships.  If  the  ent^r  In  any  part  of  tiie  deed 
renders  it  donbtAd  what  his  meaning  is,  thni  we  must  decide 
in  favour  of  nullity.  Now,  hers,  the  entailer  says  in  the  irritant 
olansB— "in  ease  it  shall  happen  tbe  said  Mr.  John  Ogilvy,  or 
the  heirB>  mole  of  tafMe  and  provision  foresaid,  to  do  and  com* 
mit  any  aach  deeds,  or  coutroct  such  debts."  Now,  I  do  not 
know  to  what  class  of  deeds  it  is  that  this  refers.  Is  it  to  the 
deeds  mentioned  there,  or  to  those  already  dsscribedf  Irather 
think  the  otdlocation  of  these  words  is  such  as  to  limit  them 
as  applicable  only  to  what  are  specifically  called  fects  or  deeds ; 
and  since  the  expression  is  to  *  do  or  commit,'  these  words,  and 
the  words  *  contract  debt,'  give  the  appearance  as  if  tbe  entailer 
had  bad  reference  rather  to  the  concluding  part  of  that  clause 
than  to  whU  precedes  it.  In  scnne  cases,  the  word  'affscf  has 
been  held  to  embrace  tbe  consequences  of  all  the  prohibitions, 
but  here  tt  is  osed  as  sanplemsntaiT,  to  bmden  whldi  is  tbe 
leadii^woid^^-thewora'afliBef  iMBttg  put  after  it  in  snoha 
way  as,  in  my  spprsheniloD,  to  liave  the  effect  of  limiting  its 


meanlog  to  debts  alone.  1  had  SMSodoUbl,  daring  the  dfaoss- 
sioo,  whether  the  Judgment  In  the  '  Vaneyfield*  cass  <Hd  aet 
apply,  bat  I  see  tbat  there  the  word  *  provision'  overfode  tbe 
whole  danse.  On  the  whole,  though  the  cODstnKtkm  in  fevonr 
of  the  fetters  is  perhaps  tiie  most  likely,  yet  tbe.eBtailer  bas 
left  the  matter  BO  doubtfol,  that  I  feel  bound  to  apply  that 
rigorous  oouBtruotion  which,  If  it  bad  bssB  a  case  «i  oanteiit 
or  agreement,  I  nUght  not  have  giffOD.  If  I  must  hsU 
that  the  fetters  an  not  effectual. 

Adhen. 

LordOrdinarj/,  Butherford. — Act.  Sol.  Gen.  (NeavM),DoaaI<]- 
son ;  J.  ft  W.  B.  Kermacfc,  W.S.  AgenU.—AU.  Ebndydde, 
Uackhnm ;  Geo.  Wedderbum,  WjB.  Ag*>a.—U  OMu-^Skl.) 

17A  Dtomber  186fi. 
Pmsr  DivBUoir. 
AucxAn>KB  KiRKWooD,  Pdiiiomer. 
Minor— Pupils"  Protection  Act— Statute  ^  A 18  Vict.  e.  61— 
ProoesBL 

A  petitioti  for  exoneration  of  a  party  vfao  was  both 
judicial  factor  on  a  tmst-estate,  and  factor  looo  txdom 
of  tbe  ben^iaiyj  was  remitted,  as  falling,  in  regard  to 
the  tntory,  under  tbe  provisions  of  tbe  Pn^'  Protection 
Act|  to  the  jonior  Lord  Ordinary  (AndoBon),  who  re- 
mitted to  the  Accoimtant  of  Goort.  Before  the  Aoootu- 
tant's  repnt  was  retoraed,  anoiber  Judge  (Cnrriebill) 
Imving  sttoeeeded  as  junior  Ltnd  OrdinuT,  the  Goart, 
on  tlu  report  of  the  Lord  Ordinary  to  whom  -the  esse 
had  oimnally  becm  remitted,  remitted  to  the  ^esuit 
junior  Lord  Ordinary. 

Lord  Or^narw,  Anderson.— rraser ;  John  WaBs,  SAO. 
AgML^-h.  CMU-(W.O.T.) 

17th  December  1852. 
FissT  DmsKor. 

David  Kidd  dt  others,  Petitioners^  v.Tbr  MAOiBT&Amft 
TowK-Consoa  of  AnBtrnther-Wester,  Re^ondents. 

Burgh,  Royal — Election  of  Hsgisirsles  and  Coeneillora — Dis- 
fraaebiseflMin— Miaor—Statate  3  ft  4  Will.  IV.  c  76^h 
one  of  the  n>gal  btirgh»  txeepttd  from  f  Ae  provtsuas  Ait 
atatMtt,  (M  oceesioM  ^  (At  auHte/  eUetioM,  tht  to»a<«»inMi/ 
titeted  a$  eomalhrt  tht  JkU  nwmbtr  itf  ptnmu  reqmind  if 
the  t€ti,  but  onet^tUm  wag  ditqual^—BM  that  th*  die- 
thm  WM  nuU  «m  void,  and  that  tha  Mcssseiy  ceassywiit 
iM*  lha  dUfrmiekiaewnmt     the  AmpjtA. 

Bnrgb,  Boyal— -Statute  8  &  4  Will.  IV.  e;  76—Tka  axetptkm 
from  the  provmone  of  thii  itetute,  qf  the  nine  royal  6«ryAi 
enumerated  in  nhedule  F,  extendi  to  the  whole  promioM 
thai  act. 

The  bnr^  of  Angtruther- Wester  is  ono  of  the  nine 
royal  burghs  enumerated  in  schedule  F  of  the  statute  3 
A  4  Will.  IV.  c.  76,  with  regard  to  whidi  it  is  enacted, 
§12— 

"That  nothing  In  this  act  conttdned  shall  be  held  to  affect  or 
apply  to  the  several  burghs  contained  in  scbednle  (F)  to  this 
act  annexed ;  but  the  election  of  councillors  and  magistrates 
in  all  the  burghs  contained  in  the  said  schedule  (F),  shall  pro- 
ceed and  be  conducted  in  tbe  way  and  manner  bitherto  prac- 
tised In  such  burghs,  and  as  if  this  act  had  not  been  passed." 

The  present  petition  was  presented  under  7  Geo.  IT. 
c.  16,  §  7,  and  16  Geo.  11.  c.  11,  §  24,  at  the  instance 
of  certain  councillors  of  the  burgh  of  Aastruther- Wester, 
setting  forth,  that  at  a  meeting,  in  September  1851,  for 
the  election  of  magistrates  and  counciUors  fbr  the  ensu- 
ing year,  Daniel  Gonoll^  was  dected  a  councillor,  thoit^ 
he  was  at  the  time  a  minor ;  and  they  prajed  ^  GBoii 
aocordin^y  to  find  that  In  was  dnq^iuifled  fixmr--- 
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W«ter  at  the  meetiDK  on  37(h  SeptembwlMt;  that  he  was 
diiqoftUSad  •Itbw  to  be  elected  a  coandllor,  or  to  take  part  in 
tbeelacUon  of  the  magiftratM  and  cooDciUon,  of  taid  bo^b ; 
Mid  tbaX,  icoordiDgty,  the  whole  of  the  aaid  annual  election  ia 
iUtgil,  ocBtrary  to  the  aett  and  usage  of  the  said  borgh  and 
him  ef  the  laad,  aod  is  absolately  null  and  roid,  and  to  reduce 
aad  iet  a^  the  same  acoonHngly." 

It  appeared  from  the  record,  that  though  no  written 
aett  of  the  borgh  was  in  existenoej  the  usage  for  more 
tba  100  years  had  been  to  elect  15  conncillOTs  annually. 
TUs  point,  howerer,  was  not  on^nally  admitted. 

Tka  petitionets  jimdeA — 1^  question  was,  whe- 
thor  a  miwHT  could  be  elaated  oonncillor  of  a  bui^h. 
If  Ht,  the  oonndlkvs  bwe  had  ftdled  in  their  duty  of 
dBcfiii|  snocessors,  and  the  necessary  result  was,  as  had 
beea  d^ded  in  innumerable  oases,  that  the  election 
fell,  and  the  burgh  was  dia&anchued.  It  was  said 
that  there  was  no  neoeasityfior  disfranchising  the  burgh; 
kit  how  could  that  be  avoided,  nnce  the  only  day  on 
which  aa  election  was  competent  had  passed  ? — Kay  v. 
Ua«iatrat«a  of  Dundee,  9th  March  1830;  Magististes 
eflhiadee  v.  Lindsay,  17th  March  1831,  House  of  Lords; 
CsudTs  Election  Law,  p.  S09 ;  1  Ivory's  Erskine, 
7,33--oote  22. 

The  zespradenta  oMicMrHi — It  was  not  draied  that 
a  niner  onild  not  be  elected.  The  question  was,  whe- 
ther, asBuming  15  to  be  the  number  required  by  the 
•ett  of  the  borgh,  the  Ourt,  where  that  number  had 
been  elected,  but  one  was  cUsqualified,  were  bound  to  dis- 
fraodiise  the  burgh.  There  was  no  rule  to  the  effect, 
tiiat  the  election  of  a  disqualified  person  disfranchises  a 
burgh.  The  tendency  of  the  authorities  was  the  oppo«te 
way— Jaffray  v.  Ma^strates  of  Stirling,  21st  July  1741, 
M.  7681  ;  Kilkerran,  p.  321 ;  Boyle  v.  Cumming,  11th 
MirtAi  1757,  M.  1857 ;  M'Kenriesv.  Soott,  9th  August 
1759,  M.  1881 ;  Connell's  Election  Law,  p.  315.  It 
WIS  true  that  no  election  oonid  take  place  except  on 
tbo  appointed  day ;  bat  the  question  was,  whether  any 
^xdioa.  was  here  necessary.  It  was  not  nuintainea, 
that  if  one  w  more  of  the  reqoiate  number  of  councillors 
W  not  been  elected  at  all,  the  reenlt  might  not  have 
been  disfranchisement ;  but  there  was  no  case  where,  the 
fall  Bomber  having  been  elected,  the  discovery  that  one 
of  the  number  was  disqualified,  was  held  to  disfranchise 
the  burgh.  And  there  was  no  ground  for  holding,  that 
because  dis&Bnchisement  followed  in  one  case,  it  must  in 
the  other.  The  reasons  for  imposing  such  a  penalty  did 
not  exist  in  both  cases.  Here  the  election  was  voiikble, 
but  not  void;  and,  accordingly,  under  18  Geo.  II>  c.  11, 
if  not  challenged  within  six  months,  it  would  have  been 
perfectly  good— 3  <fe  4  WUI.  IV.  c.  76,  §  37. 

Lord  PradJud.-At  it  certain  that  the  barghs  enamerated 
io  Mlwdule  F  are  exempted  from  the  whole  provisions  of  the 
lUtote  8  &  4  WUI.  IV.  o.  76  f 

SiMeUoi^QeiMTol  for  petttioBezs— Tbe  words  of  §  12 
an  expres  to  thoft  effect. 

TUa  day,— 

Imd  Prtddui^Beton  deotdiog  this  case,  I  wished  to  look 
mm  ftdly  into  ^  at^te  S  &  4  Win.  IV.  e.  76 ;  for.  seeing 
tbe  manner  in  wl^  $  12  was  introdaoed,  exempting  from 
^  operation  of  the  statute  nil  Uie  burghs  mentioned  in 
Kheduki  F,  and  the  terms  of  that  section,  it  appeared  to 
■M  doubtful  whether  the  borgba  mentioned  in  schedule  F 
wm  exempted  from  the  whole  of  that  statute, — such  a 
<^MSQ  of  cxsmptioa  bring  unusual  la  the  middle  of  a  sta- 
I  hMe  B0W|  however,  oouDdeced  the  staiate,  and  am 
"tMsd  that  the  baghs  mentioned  in  sehsdnle  F  are  tntlrel^ 
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exdloded  from  Its  operation  in  all  its  piovUons.  So  we  jost 

oome  back  to  coosiaer  the  matter  at  issue  as  if  thia  statnto 
had  never  been  passed ;  and  tbe  queetiou  is,  whether  the  defect 
14  were  elcted  into  the  council  instead  of  16  I  am  satisfied 
that  the  usage,  for  a  century  at  least,  has  been  to  elect  16 
ootinciUora.  That  usage  most  be  held  to  fix  the  sett  of  tbe 
bntgh.  Then  tbe  objection  ia,  that  16  qualified  CDuacUlon 
were  not  elected.  One  of  those  elected  was  a  minor.  He 
resigned  shortly  after,  and  luiother  was  elected  in  lus  place. 
The  nutter  of  resigning  I  think  of  no  consequence.  Jdino- 
ri^  is  oertainlf  a  didqiiaUficatioQ,  aod  one  which  can  hard!/ 
be  regarded  as  a  latent  disqualification.  It  mar  be 
unknown  that  a  petson  elected  is  a  minor,  but  tbe  law  does 
not  bold  minority  to  be  a  latent  disqualification.  Then  I  hold 
this  to  have  been  an  election  of  14  conndllors.  If  it  be  so^ 
and  tbe  complaint  is  made  within  the  statutoi;  period,  tbe 
queation  arises,  wtiat  are  we  to  do  f  Are  we  to  hold  tiie  elec- 
tion good  as  far  as  it  goes,  and  order  the  councilors  to  elect 
the  rest  F  I  never  heanl  of  such  a  mode  of  proceeding  as  that. 
There  may  be  irregnlaiities  In  an  election,  such  as  the  taking 
of  wrong  votes,  which  the  Court  will  redrem  without  setting 
aride  toe  election.  All  we  have  to  do  now,  is  to  dedde  whe- 
tiier  this  be  a  valid  election  or  not  What  tbe  effect  of  find- 
ing it  invalid  may  be,  is  a  matter  with  which  we  have  nothing 
to  do.  It  may  be  to  dlsfrauchiee  the  burgh  :  We  have  no 
concern  with  that.  Now,  notwithstanding  the  ingenious  argu- 
ment muDttdned  on  the  part  of  tbe  burgh,  I  see  no  reason 
to  depart  from  the  opinions  formerly  expr^sed  In  cases  of  tills 
kind,  that  a  failure  to  elect  tbe  full  number  of  councillors  is  a 
Ulore  to  do  what  the  council  ought  to  do,  and  that,  ihenfore, 
the  election  is  not  vaUd. 

Lord  FuUerion. — I  am  of  tbe  same  opinion.  Tbe  case  comes 
to  a  very  narrow  point  It  is  snbstantislly  admitted  that 
16  was  tbe  proper  number  to  be  elected,  and  if  that  be 
so,  no  Section  sliort  of  that  number  can  be  valid.  It  is  all 
very  well  to  throw  the  conseqaenoes  of  that  failure  into  the 
peculiar  form  of  the  disfrancbisement  (tf  tbe  bnncb.  That,  I 
agree  with  yoor  Lordship,  is  a  matter  with  which  we  have 
nothing  to  do.  There  is  nothing  in  tbat  argument  to  affect 
our  decidon.  The  counsel  ask  what  they  are  to  do.  The  day 
of  election  is  |:one  by,  and  the  electors  are  no  more.  Tbat  U 
a  question  which  cannot  affect  us — ail  we  have  to  decide  ii^ 
that  the  election  Is  Invalid. 

Lord  Cmingham. — I  have  no  difficulty  In  concurring. 

Lord  Ivory. — I  am  very  dearly  of  the  same  opinion;  and  I 
most  say  I  think,  that  had  this  question  arisen  in  those  days 
when  election  cases  were  so  frequent,  there  could  have  beeu 
no  hesitation  about  it.  It  is  a  question  as  to  which,  in  Cor. 
mer  days,  no  one  wonld  have  had  tbe  least  doubt  It  is 
clear  that  one  of  tbe  parties  elected  was  disqualified.  The 
result  is,  that  the  election  is  thus  inoompleto.  Then,  bow 
is  the  election  to  be  completed?  It  cannot  be  completed 
by  tbe  parties  pointed  out  in  the  statute  to  make  the  elec- 
tion, for  they  were  the  membeiB  of  the  old  council,  and  that 
council  is  no  more.  It  cannot  be  on  tbe  day  app<4nted 
for  the  election,  for  tbat  was  tbe  day  on  which  the  incom- 
plete election  was  mad&  Thus  it  is  not  competent  to  com- 
plete tbe  election.  And  this  I  really  think  to  be  tiie  leaeoa 
why  we  do  not  find,  In  any  tbe  books,  any  statement  to  the 
efifeot  that  the  election  of  a  disqualified  person  disfranchises 
the  buigh — though  I  appeal  to  any  one  who  had  much  practice 
in  those  cases,  if  such  was  not  the  rule ;  it  was  a  body  which 
could  only  exist  in  its  entirety.  If  that  was  not  kept  up,  it  fell 
altogether— ;{r«(,  became  tbe  time  for  completing  it  was  gone ; 
and,  sMsnd^,  beeause  there  was  no  body  in  existence  to  make 
the  dection.  Here  it  was  tried  at  first  to  raise  a  qnesUmt  as  to 
the  number  of  councillors,  but  I  take  it  now  as  quite  settied 
at  15.  It  was  tried  also  to  make  a  distinction  between  a 
blunder  in  an  election,  and  a  failure  to  elect  at  all.  But  I 
never  remember  a  case  of  failure  to  elect  at  all.  I  have  looked 
into  the  prayer  of  the  petition  in  various  of  the  old  cases, 
and  it  always  is  to  the  effbct  tbat  one  irf  the  penons  elected 
is  disqualified,  and  therefore  tbe  whole  election  had  fallen. 
We  are  not  under  §  87  of  the  late  act ;  we  are  therefore,  In 
all  renMKits,  nnder  tbe  old  law — and  under  that  law  it  is  im- 
poiribto  to  pronoonoe  any  otbor  judgment  than  that  ctaved. 

The  Court  pronounced  the  ioUoving  mt^Iocotor:— 
taki^'^ll^y^lrt^^heFW^K^^f^^ 
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the  magfttTBtM  and  couDdnoia  for  the  borgh  of  Anstnitber* 
W«ater  st  the  meeting  on  17th  Beptember  1861 ;  that  he  was 
dtoqaaUfied  rither  to-be  elected  a  ootmcillor,  or  to  take  part  in 
Che  dectlon  of  the  magistiatea  and  coniudUon  of  aald  huigb ; 
•ttd  ttMt,  aooovdlngljr,  ^e  wbide  <^  the  uid  annaal  deotton  la 
!fl«ad,«0Dtrai7  to  the  aett  and  nsoage  of  the  aald  burgh  and 
tMiamitf  the  land,  and  is  absolutely  cull  and  void ;  and  re- 
4«w  mnd  ttt  aidde  the  inDe  aeoordlngly,  and  decern :  Find 
the  persoBt  oom plained  against,  who  bare  appeared  and  op- 
poaed  the  prayer  of  the  petition,  liable  to  the  complainers  fa 
the«KpeB8esof  the  petition,  and  prooeedlDgsfoUowlng  thereon.'' 
Att.  Sol  Oen.  (Neaves).  Fraeer;  Jardlue,  Stodart  A  Itaaer, 
AgtnU^AU.  Oeas,  Mac&rlane T.  ft  B.  Landale,  8.B.a 
^fMMk— L.  Ckri.— (W.aT.) 

17th  December  1862. 
Fnn  Dmnoir, 
Cuun  hmtm,  Pwmter,  v.  W.  0.  J.  AmnoraBB, 
Defender. 

Joint  OWgalion — DiicbR^e— Bill  of  Exchange—  A  Jbtker 
md  mm  were  /awl  obliganlt  in  eertai*  biltt,  and  the  father 
woa  wle  fAUg*M  i»  another  bill,  ell  of  which  wert  held  by 
the  tame  penoM.  The  father  paid  to  the  holder  a  turn 
which  tootred  the  amount  of  the  bill  in  which  he  alone  wae 
debtor,  tutd  granted  a  bona  and  dUpoeition  ui  MeeurUj/  for 
«  mm  amonMing  to  the  balance  due  on  the  whole  bUU,  and 
expneeM.  The  hMer  granted  a  discharge  in  favomr  of  the 
Jhther,  which  bore,  tiimt  the  p^fment  mud  Utehtmd  were  in  jult 
ealitfkelieti  of  hie  whole  cmite  agamet  the  father,  and  that, 
di  naipeef  jAarwt/,  he  eromered  omd  diedtargea  the  father  ^ the 
whole  iilie,  emd  delioerod  up  to  hiatthebiaim  which  tho  father 
mbme  woe  UabU—HM  that  the  bUU  ta  whieh  the  father  and 
MR  were  eai^unetfy  tiaUe  mot  haomg  been  peddt  tke  dtedtarge 
of  the  father  did  not  Uherate  the  atm. 

AlimeniBry  Provliion — Diligence — Ctreamttaneee  in  which— 
Held  that  an  annuity  of  £000,  granted  by  the  heir  in  pot- 
eeeeion  afextetuive  entaUed  ettate*,  infaoonr  ofhteddeU  ton, 
and  declared  to  be  alimentary,  wa*  not  exeeuive,  and  was  to 
itt  faH  extent  free  from  diligenee. 

Sir  Wiodliam  Cannkhael  Anstrathor,  heir  in  poases- 
mm  of  the  entuled  estates  of  Anatnitlier,  Carnuc^iael, 
and  othersj  granted  a  bond  of  annmty  la  &TOQr  a£  the 
defender,  lus  eldest  son,  X400  per  annum,  whidi  vaa 
deelared  alimentary. 

Thereafter,  on  7th  Nor.  1860,  ^it  Windham  granted 
another  bond,  whereby,  in  oonri^ration  of  the  defender 
giTin|;  his  consent  to  disentailing  the  estates  in  Fifeshirej 
and  in  the  meantime  burdening  those  in  Lanarkshire 
to  the  amount  of  j£80,000,  his  annuity  was  increased 
to  X600  per  annum,  the  lAoIs  b^ng  deeUred  alimentary. 
Sir  Windham  fixrther  granted  in  the  deftnd^B  forour  a 
bond  for  X25,000  over  the  esUtee. 

At  the  same  time,  Sir  Windham  granted  to  the  de- 
fender an  heritable  bond  for  ^1500. 

The  de&oder  was,  in  1851,  obUgant  along  with  his 
father  in  three  bills,  amounting  in  all  to  £2300,  held 
by  the  pnmer.  Sir  Windham  granted  the  pursuer  a 
fourth  bill  for  ^£1520  in  his  own  name. 

On  13th  June  1851,  the  pursuer  executed  a  deed  of 
diaoharge,  on  the  narratire  that  Sir  Windham  and  the 
de&nder  were  joinify  mdebted  to  him  in  the  three  IhUs, 
that  £Br  Windham  was  also  indebted  in  the  fborth  bill, 
ud  that  the  pursuer  had  incntred  0reat  expenses  in 
the  use  of  £Ugence  aguort  Bii  "Wimbtaa  for  the  ro;- 
oorery  of  these  debts.   The  deed  then  proceeded — 

"  And  whereaa  I  covenanted  and  agreed  with  the  aald  Sir 
Windham  Carmicfaael  Anstrather  to  exeeote  these  presenta  In 
manner  after  written,  upon  condition  of  hia  making  payment 
tomeofthesmnor£lQOOiiterilng,and  gianUnir  abend  and 
diapoaltlon  In  aecmlty  for  the  flnrtbor  sum  of  £2084 : 17/,"  being 


the  balance  doe  on  the  three  UUst  and  the  tmonotaf  tliaei. 
penaea  <tf  diligence  referred  to  above,  all  ai specified  inaxeUtin 
state.  "  which  anm  of  £1600,  and  bond  for  £2984 : 17/,  togtiUiei, 
are  infullaatisfacUon  of  my  whole  claims  against  hiia,tMHM 
Sir  Wlndban  Carmfobael  Anatnitlwr. ....  And  new  aMtog 
that  the  said  Sir  Wladkam  Carmlcbael  Anstrotber  h«  atit 
payment  to  me  of  the  foresaid  sum  of  £1600;  wbereof  I  bontiT 
acknowledge  the  receipt,  and  has  alao  executed  and  deliver 
to  me  a  bond  and  disposition  in  security  in  the  termt  tgnti 
npon  between  us,  therefore  I  hare  axooered  and  tfimilMrpI, 
and  baielT  exoner,  acauit.  and  cnyMlcr  diaoblgs  the  siU 
Sir  Windham  Cannlcnael  Anatntius,  Jns  halra.  nmcatoa 
and  BooceMocs,  of  each  and  all  of  the  said  fcmr  bllla  or  pro- 
miasory- notes  for  £1620,  £760,  £860,  and  £700,  amourtlDs 
together  to  £8820,  with  intereatftrawi  the  da«ea«lieB  CbaMe 
nspeotitely  foil  dee  to  the  dMe -of  these  pMaeMv  and  ia  til 
time  comiog,  together  with  all  that  has  foUowed  or  nuv 
follow  thereupon,  against  the  teid       Wiodtiam  Carmichtd 

Anstmther.  And  I  hare  beiewltta  deUvend  vp  to  th« 

said  Sir  ^idham  Carmlchael  Aoslnitber  the4toeaaid  bBI  er 
promisBOiy  -note  for  £1620,  protest  thereof;  decree  ot  miji^k^ 
tion,  and  two  aereral  letters  of  inhibition,  to  be  retafaied  bf 
him  as  hia  own  proper  eTidents  In  time  coming :  And  I  dfc> 
tiare  and  consent  that  a  marking  on  the  margin  of  ttier  raeeni 
of  inUbltioiiB  shall  be  held  as  auffldeat  eztlootlfla  of'  the 
two  semal  inhiUtionsto  all  Intents  and  purpoaas;  hataa- 
thing  herein  cont^ned  diall  act  or  operate  as  a  dWhaifi  te 
the  said  Windham  Ohariss  James  Anstrnthsr,  on  foot  oflbt 
Bsid  before  mentioned  bUla  or  womlaaory- notes;  vntll  eart 
bond  Shan  be  paid.'* 

Of  the  same  date  with  the  discharge,  the  pursuer 
granted  in  &Tonr  of  Sir  Windham  a  letter  of  obUgatiottt 
which,  after  narrating  the  disehaive  of  the  Aree  Mlb 
in  which  Sir  Windham  and  tho  defender  were  Hkble, 
and  of  the  discharge  in  favour  of  Sir  Windham,  aet 
forth— 

"And  wbereaa  the  said  discharge  la  limited  and  bcttiflbedta 
the  skid  Sir  W.  C.  Anstrathtr,  and  now»y  eztedda  to  tlrf  aidd 
W.  G.  J.  Anstrotber,  i^alnst  wbcm.  notwlbhatandtbg  ef  tbe 
discharge  In  &Tonr  of  the  Mdd  Bit  W.  0,  Anstrtitker,  1  hate 
hereby  reserved  alt  my  dalms  full  qpd  entire :  And  wlunsi 
it  is  Qecesmry  for  me  to  retain  poaaenlon  of  the  aiUd  ti»o  bffh 
and  of  the  said  promlBSory-note  In  order  to  effBctnate  my  dslns 
thereanent  against  the  said  W.  C.  J.  Anstratber,  to  deHnrto 
him  the  said  bills  and  promissory-note :  And  wbeteas  the 
said  Bit  W.  C.  ADstnither  baa  granted  In  my  fiavoor  a  heritable 
security  for  tbe  snm  of  £2884  atwHng.  which  InchldeBu  iiaer  eSe, 
theaaidsumaof£760,£850,and£700:  And  wkmeas,  If  tbe 
B^d  Sir  W,  0.  Anatrother  shonid  make  payment  to  me  <^  the 
sum  contained  In  the  said  aeoori^,  it  is  proper  that  I  abcnM 
deliver  to  him  tbe  said  biUa  and  promis8ory>nofee  for  enal^og 
him  to  operate  relief  (if  he  any  have)  against  Ute  aald  W.C.J. 
Anstratber  therefor,  or  to  cancel  the  same  If  be  rtioold  bare  no 
relief  against  tho  said  W.  C  J.  Anstratber Tberefore  1,  tba  ' 
said  Charles  Lewis,  engage  and  oblige  myeeU;  on  receiving  pay^ 
meat  of  the  sum  specified  in  the  said  heritable  secnrlty,  liwo 
tbe  said  Sir  W.  C.  Anstratber,  to  deliver  to  Um  tho  said  UUl 
and  promiBSory-note,  for  tbe  purpose  aforeaaM ;  or,  on  reiMiVltt 
from  him  such  part  or  parts  of  the  samt  contained  ift  tfcaaM 
heritable  secnrity  as  may  omrMpend  to  any  OM  or  may  M*  of 
the  aatd  Ulla  orpromlaaoty^iote,  to  ddlver  to  Um  imwHt^ 
snefa  two  of  the  said  Mils  and  promlmoiy-Dote  as  UMgr  aaMOtl 
to  the  part  or  parts  of  the  snm  contained  In  Vbe  said  kerttaHs 
secnrity  which  may  be  so  paid  to  tne :  And  foxChtfr,  on  teeo- 
vering  from  tbe  said  W.  C.  J.  Anstratherttoeamo«n('«rtba 
said  blUa  and  promissory-note,  or  any  part  or  parts-tkonoC  I 
engage  and  oblige  myself  to  discha^  renomco,  and-  testik* 
tbe  mid  heritable  security  In  favour  of  Uie  sadd  Sir  Wl  C  At* 
atriitber,  bat  ouly  to  the  amount  which  may  be  so  »eoovsie< 
by  me  tmm  the  said  W.  C.  J.  Ansbulher,  and  no  futber." 

The  present  was  an  action  of  a^udioatioQ .  of— 
the  ^1500  bond,  granted  in  the  defendw'a  fiiviinr  ta 
November  1850,  and  relative  policy  of  insonaioe|  Mit, 
2(2,  the  annuity  of  £BO0.   The  debt  libelled'  i^^^Oe 
X2300,  the  amoont  of  the  three  biUajmL^^Kh  ij^ 
fender  was  c(MiblieBn&  IUiyftyi»k>O^C 
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Tbe  defender  stated,  thai  he  was  indaeed  to  pnt  his 
name  to  the  bills  solely  for  the  aeoommodation  of  his 
&ther,  who  was  the  acceptor  of  two  of  them,  and  was 
koomto  tiie  pursner  to  be  the  principal  debtorin  them 
al).  MmA  he  plBodod— 1.  That  die  debts  libelled  not 
hSn^  due  and  restinff-owing,  the  adjodication  conld  not 
proceed.  2.  That  he  was  liberated  by  the  pursuer's 
duelurgB  Sir  W.  G.  Anstmther,  the  proper  or  prin- 
dpil  debttnrin  the  debts.  8.  That  the  bond  of  annuity 
WIS  not  an  adjudgeable  fund,  in  respect  of  the  declara- 
tioa  it  contained,  that  it  was  granted  for  the  defender's 
'diwot^'  aad  was  not  afieotame  by  his  creditor^. 

Ite  Lord  Ovdiinry,  on  10th  Hanh  1852,  pcowmnced 
tts  ftllowfaig  biterlocator: — 

"fiep^  the  deftaon  In  m  ftr  as  regurdt  tlie  coQ*titatii«  of 
AeMrt,  and  alI«09ddi«hafKe  thereof  to  tojr  extent;  a^ndgea, 
iestm  tod  dedoirea,  in  ternia  of  the  libel,  in  bo  fu  aa  re^rdt 
the  bood  and  diapontion  in  aecarity  for  £\V)0,  and  poliu;  of 
ttratanoe  hlieUed  on.  in  fliroar  of  the  defender,  dated  IStb  Mo* 
nmher  ibso  ;  and  alao  a^udgea,  decema  and  declarM,  in  terma 
of  tba  libel,  ia  vetpeet  of  the  bond  of  aDDoitr  io  favoor  of  the 
4efa)4er.  dated  7th  Norcmber  1890,  to  the  extent  of  £300  per 
mm,  to  which  anmmt,  with  intereat,  as  the  anooity  falla 
die,  ntricli  atM  asM  bond  aa  an  adjudgeable  sobjeot,  and  the 
(meat  deova  of  adjodication  in  place  of  the  whole  amount 
tbenof;  and  to  the  extent  of  the  balaooe  of  £400  a-year,  de- 
dma  the  aaid  bond  to  be  alimentary,  and  not  capable  of  ad- 
jAdkaOn,  aod  deoema ;  reaerving  to  ^e  defender,  on  payment 
df  tit  AlbU  aned  fiir,  to  deowid  an  usignatJoa  of  the  debta  and 
MtrUealMld  by  tbe  purteer  from  Sir  Windham  Anstrother, 
ntiiat  the  defender  may  operate  hi*  rdief  aa  accords  :  Finds 
tlie  defender  liable  in  ezpenaea. 

"JKNk^The  defender  being  debbv  in  the  Ulls  llbeUed  on,  a* 
dmwor  or  acceptor,  the  transaction  with  his  father,  a  joint 
Mlar,toJM«  1861,  which  expnaalyteaemaaU  claim  on  these 
Whagribut  bbtvoWBot  operate  aa  a  gcnarat  Charge  iohia 
fmw.  It  la  idao-  clear  that  the  ram  of  £1800  paid,  was  in 
tspect  of  tbe  aeparate  promissory-note  due  by  Sir  Windham 
^^Mnlbcr,  and  detivered  up.  No  part  of  the  payment  Is  ap- 
I^inblt  to  tbe  bIHs  on  wfaioh  the  defender'a  name  standa.  He 
oo  tberefore  t*ka  do  benefit  fhim  thia  transaction  farther  than 
he  My  demand  an  assignation  to  tbe  seeoritiea  when  tlie  Ulla 
^brliii&are  paid. 

"Tka  Iraporcant  qneatien,  howew.  regards  the  dedaratfon 
•n  the  bond  of  annuity,  that  '  The  aaid  annuity  of  £S00  ster- 
liiV  is  aa  aliiDenUry  provision  in  favour  of  tbe  said  Wind, 
hiat  Chariea  Junes  Anstmther,  and  that  the  same  shall  not  be 
MiigBabte  br  him,  neither  shall  the  same  be  liable  for  bia  debts 
or  deeds,  or  subject  to  the  legal  diligence  of  his  creditoia,  for  pay- 
■Mnt  of  the  delKs  alrmdy  contracted,  or  that  may  hereafter  bo 
ontnetcd  by  him.'  It  ia  no  doubt  quite  competent  for  a  party 
*b0lBAis  agMBt,  to  attach  such  a  condition  aa  this,  w  hich 
*iB  be  available  iq>unst  ail  excppting  alintentary  creditors— a 
MUon  which  the  pursuer  doea  not  hold.  But  the  present  Is  a 
*r7  peeoliar  case.  The  heir  of  entail  in  poasession  of  a  large 
«t*te,  (slated  to  be  about  £16f000  a  year),  first  granted  a  bond 
"*<l|t  •rjami.loifenmrof  bis  eldest  aon,fbr  bis  clothing, 
'Wintfawfit  apd  adn«aUnn>  This  wns  afterwarda  rdaed  to 
•M»»j«ar,  end.finaUy,  by  the  b«Hid  libelled  on,  an  additional 
■m«r£SO»a..ye«r  ia  given.  Tbe  cauae  (tf  this  additional  grant 
*•  Aw  a  valuable  conaideration,  namely,  the  defender  giving 
ins  eoMent  to  tbe  disentailing  of  a  perUon  of  the  esute,  and 
■woinir  ^ia  father  to  borrow  £80,000.  He  might,  on  tbe  one 
MMl,.lMt*e  withheld  that  consent,  while,  on  the  other,  it  was 
"nt  flj^ablfl  of  being  attached  by  bU  ere^tora.  StUl,  looking 
ttttsttanrsof  thebocd,it  la  one  capaUe  of  b^g  restricted, 
^la  Ihr  u  it  is  In  eaceas  Ot  a  proper  aliment.  Certainly  the 
^  fa  Bol  to  be  viewed  in  the  same  Ught  as  if  it  were  an  action 
^dast  ibe  father  to  fix  a  larger  allowance  than  be  is  pleased  to 
tm,  m  It^  the  case  of  Haide.  Bat  having  granted  thia  alk>w. 
*!<MHlK«»casife  for  a  paraoa  ia  tbe  defendw'a  poaition,  and 
keened  debt?  This  la  tbe  true  qneatloo;  and  viewing 
J  VafMiv  the  I^rd  Ordinary,  br  restricting  the  annuity 
t  aMUkiwing  tbe  pursuer  to  draw  payment  at  the  rate 
^""  inmsbebai  mat  the  justiofrof  tbe  ease.  There 
l€t  Ae  oooqpetao^  of  tUi  Bodo  of  ptooedqre : 


Webster  v.  ^w,  7th  July  1836,  4  Sh.  800 ;  Wright  u.  Harley, 

ad  June  1847. 9  Ounlop,  1151." 

The  defender  reclaimed,  praying  the  Court  to  ^ter 
the  interlocutor  in  so  &r  as  unfavourable  to  him. 

On  the  case  being  called,  the  defender  having  niain- 
tiuned  that  the  two  questionB,  whether  he  was  ^ble  for 
tbe  debt  sned  on,  and  whether  bis  annuity  wa»  to  anj 
extent  liable  to  ^igenee,  had  ah»ady  beeo  deoided  ia 
his  &voiir  by  t^e  B»ond  Divimon  in  Lewis  v.  Aiwtm- 
ther,  11th  June  1852,  the  Oourt  ordered  miBote»  of  de- 
bate on  both  points. 

The  pursuer  pleaded — 
The  first  point  raised  by  the  delbuder,  which  nSerre^  to  tbe 
whole  subjects  souj^t  to  be  adjudged,  was,  that  he  was  nok 
liable  in  the  debt  sued  for,  in  respect  it  was  disefaargeA  On 
tbe  hot  of  the  UUs,  the  defender  was  a  tnw  deMor,  and 
i»  wa*  nofr  the  eaae  that  the  contrary  bad  bean  MA  ia  tfa» 
Second  Division.  In  that  Division,  there  was  no  proper  dit- 
cussion  of  the  question,  aod  no  unqualified  or  dedded  opinioa 
was  given  by  anv  of  the  Judges,  that  the  defender  was  fieed 
of  all  liability.  But  there  was  not  the  shadow  of  eridrao*} — 
nothing  but  a  bare  assertion— that  the  defender  was  In  any 
degree  less  responsible  for  the  bills  than  tbe  other  oo-oMigant. 
CRnce,  then,  be  must  be  bdd  as  a  true  a«d  proper  doMor, 
the  question  was,  whether  the  transaction  between  Ae  por- 
Buer  and  the  father  of  the  defender  in  any  reqieet  a&cted 
the  llaUlity  of  the  latter  T  Now  tbe  three  bills  to  wUob  tbe 
defender  was  a  party,  had  certainly  not  been  satined  or  paid. 
8eearity,nodoubt,  had  been  granted;  butaaeaiHy*asBatpay< 
meat  The  debt  is  not  extlngtiihedfaeoanse  additional  orceins 
benitiveseeurl^  baa  been  granted  (brib  And  tbe  express  rcser- 
ntion  of  the  dofimdei's  liability,  proved  that  that  Ualnlity  waa 
not,andwaanotinlendadtobe,extinguiabed.  Howcouklatcant- 
action  with  the  defender's  oo-obligaut,  which  operated  neither 
payment  nor  ether  satisfaction,  infer  tbe  discharge  of  ttie  de- 
fender r  Such  a  view  waa  altogether  untenable.  Where  a  cre- 
ditor held  two  eo4)l>Uganta  bound  to  Mm,  he  nsi^t  perfieedy  well 
discharge  the  one  <^  bis  liability,  and  keep  tbe  other  haand. 
The  only  thing  which  could  free  both,  was  the  satiafbction  of 
tbe  debt.  In  England,  the  distinction  between  the  liberation  of 
a  oo-oUlgani  sod  satisfhetlon  of  tbe  debt  was  so  well  understood, 
that  they  bad  a  technical  nomenclature  to  deaeribe  it, — the  fbr- 
mer  being  called  "extingaiabmentof  liability,"  and  leaving  the 
other  co-obligaots  bound;— Uw  other  bring  called  "  satisfbcUiDo," 
andputUnganradtoUieliaUlityofallconoenied.  InSootlan^ 
tbe  distinction  waa  equally  well  known— Caldsr  A  Hons,  7th  July 
18S9;  Sharpe  v.  Shupaon,  11th  July  1829;  Boag,  17th  Jan. 
1849;  Boy's  Trustees,  ISth  Feb.  1850;  Smyth  *.  Ogilvies, 
7th  June  1835,  House  of  Lords.  But  then  it  was  argued,  that, 
at  any  rate,  the  £1600  paid  by  Sir  Windham  should  be  applied 
>m  rota  to  the  eitAncUon  of  thewbi^  UUa.  On  whalgrouadr 
Had  thne  been  nothing  In  the  tans  of  tibe  arrangament  to 
make  tbe  pmnent  definite,  the  purstier  would  bare  been  en- 
titled to  ap^y  it,  and  it  would  be  presumed  to  have  been  i4)plied, 
to  the  least  secured  debt — that  Is.  to  the  bill  in  which  he  had 
only  one  obligant.  But  the  matter  was  not  left  to  inference ; 
it  appeared  distinctly  on  tbe  face  of  tbe  deoumeatSr  which 
boretbat  tbe  £1820  Mil  waa  driivered  vp  to  SirWtaidham; 
and  it  was  ao  delivered  up  because  ic  had  been  paid.  The 
other  bills  Were  retained  by  tbe  creditor,  and  there  was  a  qtedat 
declaration  that  they  wen  kept  Up  to  thrir  tvAX  cateAt  against 
the  defender.  There  was  no  diachw^  of  any  put  of  them. 
The  oonclusion  waa  inevitable,  that  no  part  ot  the  £1600  was 
applied,  or  iotended  to  be  applied,  to  tbe  bills  aued  on.  Far- 
ther, the  letter  of  oUigation  declared  that  the  £9984,  tar 
which  Sir  Windham  granted  bond,  comprehended  tbe  whole 
three  billa.  The  asesMri  point  ndaad  by  tbe  deftodor  waa,  that 
even  though  liable  in  the  debt  sued  on,  tiie  aanQhy  wee  flrae 
from  diligence,  in  reqiect  of  its  alimentary  nature.  'The 

Eursuer  did  not  objject  to  the  finding  of  the  Lord  Ordinary, 
nt  be  maintained  tluit  the  rarplus  of  £200  per  annum  was 
adjudgeable,  In  reapect,-^U(,  that  tbe  dedlaration  that  it  was 
alimeutary,  was  tbe  result  of  a  barg^  to  iridcb  the  defender 
was  iiimself  a  party,  aod  with  retisrenoe  to  a  fund  which  con- 
sisted in  the  conversion  of  a  right  which  already  behmged  to 
him  —  which  he  might  have  dlspoeed  of 
wUefa  he  might  have  been  ooal^mAeti^^ 
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to  diipoM  of  for  th«  beaeflt  of  hia  cndltora.  And  it  was 
a  aettled  rale,  that  no  man  can,  by  bis  own  act,  or  by  an  act  in 
irtdd)  he  participatea,  place  any  right  bdongini  to  htm  io  mdk 
a  rituaUon  that  he  aball  enjoy  tbe  friUU  of  It  wftbont  tfa^ 
being  aut^ject  to  the  diligence  of  hia  creditors — Webster,  7th 
Jaly  1820;  Wright,  2d  June  1847;  Irrine  v.  Crawford,  22d 
June  1705,  H.  10, 397 1  Sd,  That  anything  beyond  £400a-^ear 
WM,  in  the  circnmatances  of  the  partiM,  more  than  was  nirly 
or  reasonably  necessary  as  an  alimentary  fand  for  the  defen- 
der. He  was  entitled  merely  "to  sach  moderate  compe- 
tency as  becomes  his  condition."— I  Bdl's  Com-  130.  Now, 
prior  to  1890,  the  defender  had  only  £400  per  annum.  The 
effect  of  the  transactions  of  that  year  were  to  extinguish  his 
right  of  sQccesslon  to  the  estates  in  Fife,  which,  under  his  con- 
sent, were  immediately  sold,  and  to  burden  those  fn  Lanark 
wiUi  jC80,000.  And  yet,  with  ffaia  rednctkm  of  his  prospects, 
and  tbe  acquisition  at  the  same  time  of  tbe  prindpal  aum  of 
^5,000,  bis  alimentary  allowance  was  raised  by  £SOa  Tliii 
was  plainly  not  a  necesaaiy,  nor  a  feir  or  bona  fidf  addititm — 
Kaekwood  «.  Boyd,  14th  June  1977 ;  Dtokson  «.  Braidfoot, 
Sd  Febi  170S,  M.  10,396;  Coantets  of  CaiAness  v.  Creditors, 
lOlh  August  1797,  M.  Appx.  Feraonal  and  Trans.  No.  I ; 
fl  Brown's  Sap.  337  ;  3  Stair,  1,  37;  Waddetl,  SStfa  Kor.  1887, 
Lord  Ordinary's  Mote. 

The  defender  pleaded — 
Tbe  aTerment  <rfdie  drilmder  wu,  that  KrWindhara  waa,  and  was 
known  to  the  pursuer  to  be,  the  true  debtor  in  tiie  bills  sued 
on.  In  the  Ull  for  £850— that  on  which  the  arrestments  were 
oaed,  which  raised  tbe  queetiui  In  the  Second  DiTltioD— (be 
Jndges  of  that  Court  were  unanhtMus  La  holding  Bk  Windham 
to  be  tiie  tme  d^r.  The  two  other  UUs  wera  dsiU  with 
by  the  pursuer,  in  his  transaction  with  Sit  Wiodham,  as  oa 
the  same  footi^  as  the  £850  UU.  Then,  what  was  the  eSset, 
in  regard  to  the  defender,  of  the  tranautioo  with  lua  fether? 
It  most  neoessatily  be  to  discbaige  tbe  defender  altogether. 
As  regarded  Sir  windbam,  tbe  runlt  of  tlie  transacUim  was 
altogether  to  extlngnish  tbe  debu  on  these  bills.  The  dlachargs 
and  letter  of  obligatifm  bore  eipressly  that  the  pursuer,  in  re< 
tpeot  of  the  panneofe  of  £1600^  and  Ute  granting  of  the  bond 
for  £3800,  had  reodTed  fidi  satlsfeetion  for  his  debt.  Bat 
if  tbe  debt  of  the  pursuer  were  satisfied  in  fbll,  it  fcdlowed  that 
he  could  hare  no  right  or  interest  to  insist  in  the  present  pro- 
ceu ;  and  again,  if  he  were,  in  truth,  only  suing  the  defender 
for  the  interest  of  Sir  Windham,  tite  defender  must  be  entitled  to 
defend  hiasaelf  on  all  the  pleas  which  he  mi^t  maintain  against 
that  party,  and,  aa  in  a  question  with  him,  to  answer  at  onoe 
that  tiiese  debts  were  the  undoubted  and  sole  debto  of  Sir  Wind- 
ham. But  farther,  the  effect  of  the  pursuer's  discba^  most  be 
to  relieve  the  defender,  in  respect  that  his  rights  bad  been  iiyaTed 
by  that  act  of  the  pursuer,  since,  neither  in  the  discharge  nor  in 
the  letter  of  obligation,  was  there  any  right  reserved  to  tbe  de- 
fends agninst  his  cOKibligaot.  Supposing  the  defender,  then,  to 
pur  the  whole  debt  to  the  porsoer,  boir  cDOld  the  porsner  grant, 
as  newooM  bebenod  todo^an  assignation  of  bis  cUlm  against 
the  principal  debtor  ?  In  tiie  firtt  place,  he  had  absoiot^  dis- 
charged  Sir  Wiodham ;  and.  In  the  necmd,  that  discharge  would 
be  a  complete  answer  to  any  procedure  sgainst  him  on  a  title 
flowing  from  the  persner.  None  ot  the  decisions  referred  to, 
apidied.  This  was  not  a  case  of  liberation  of  a  oo-ohligant,  but 
truly  a  case  of  payment  of  the  debt  The  craditor  tow  a  sum 
ofmooeyforparCof  htsdebt;— fortberesthetooka  security, 
no  doubt,  but  that  was  not  taken,  in  the  ordinary  sense  of 
the  term,  in  security  of  tbe  debt,  but,  to  use  his  own  words,  in 
"  Aill  satisfaction  of  his  whole  claims."  If  the  whole  claims 
were  satisfied,  it  could  make  no  ditferenoe  what  was  the  exac( 
medium  in  which  tbe  satisfiutiou  so  made  was  paid.  At  any 
rate,  there  was  no  ground  for  holding  that  tbe  £1600  paid  1^ 
Sir  Windham  ves  to  be  ai»lied  to  his  sole  debt.  If  Oe  de- 
fuider  was  to  be  hdd  hable,  that  payment  mast  be  applied 
pro  rata  to  all  the  bills.  Uten,  as  to  the  £900  per  annum  of 
additional  annuity,  the  pursuer  objected  to  tbe  increase  on  the 
grotmd  that  Sir  Wiodham,  when  tbe  original  annuity  was 
granted,  waa  in  posseasicm  of  tbe  whole  entailed  estate,  while 
tbe  increase  was  made  when  the  estates  were  diminished  tar 
disentdl.  But  this  was  a  wrong  ^w.  Tha  terms  tbe  m- 
ginal  transaction  shewed,  that  at  the  time  the  £400  annuity 
was  granted,  the  fether  was  in  a  Tery  embarrassed  condition, 
and  could  grant  no  owra  But  the  reiy  tnmsactioa  by  which 
Sir  Wlndum's  means  were  said  to  have  diminished,  did,  in 


truth,  greatly  increase  them,  since  the  sale  of  tbe  Ptfo  estates 
freed  Urn  in  a  great  measure  fhim  his  embarrassments,  and  so 
argument  eonld  he  fbanded  trn  the-lmrdei^  of  tiie  XsuhA> 
shiue  esutes  with  £80,000,  since  one  of  tbe  stipalatiMia  ef  the 
transactioa  was,  that  that  debt  should  be  paid  out  of  the  first 
proceeds  of  the  life  estates.  It  was  only  natural  and  pn^, 
in  his  fettered  position,  that  he  should  make  a  larger  ^owance 
to  bis  son.  And  in  granttugitbis  allowance,  it  was  an  obgeet 
to  tbe  fether,  at  least  as  much  as  to  the  bod,  that  tbe  prori^ 
should  be  free  from  the  diligence  creditors.  The  aUowaooe 
came,  not  from  the  defender's  estate^  aitliough  the  Mmer 
tried  so  to  represent  the  case,  but  entirety  from  his  father's. 
Nor  had  the  defender  given  something  of  bis  own  attadiatde 
by  creditors  for  this  annuity,  wl^h  was  not  to  be  so  attadi- 
able.  Ue  bad  given  something  for  it,  no  doubt,  but  he  gave 
nothing  which  the  pursuer,  as  histteditoiv  could  make  avaiuUe 
for  his  payment.  All  that  the  defender  did  was,  bgr  bis  coo  sent, 
to  enlarge  the  nature  of  tbe  right  wtddi  his  fether  held  to  Us 
estate.  On  his  fether  receiving  that  consent,  he  made  an  ia- 
creased  allowanoe  to  the  defend^',  but  tbe  source  tmta  wbieb 
that  altowauee  came  was,  as  before,  his  father's  and  not  tbe  de- 
fender's  estate^  The  ordinary  rule  therefore  applied,  that  where 
a  provi^ui  is  made  by  a  tUrd  party  for  the  oUnwnt  of  another, 
ezeloding  diUgeoce,  such  inOTuioaoannot,ia  tbtmiMral  case^ 
be  reduoed  or  mo^fied  M  orNfrte  of  the  Court— Monypeuy  a 
Earl  of  Buobao,  11th  July  1S35.  If  the  matter  was  to  be  re- 
solved into  a  jury  question  regarding  the  reasonableDess  ths 
amount,  there  was  nothing  like  excess,  fer  le^s  exorbitant  esoass. 

Xerd  iVssklmt— X  have  studied  this  deed  of  discharge,  and 
cannot  see  that  it  disdurges  the  aaa,  ther  io  se  many  wonls, 
or  by  legal  InfiHttKek  Tlie  IntMitioo  clearly  is  to  retain  tbe 
son ;  the  only  qneedon  therefore  is,  whether,  force  ef  any- 
thing which  the  pursuer  has  done,  he  baa  nnwittinsJy  set 
him  free.  I  cannot  see  any  legal  principle  for  so  reading  tt. 
To  this  extent,  therefore,  I  think  tbe  Lord  Ordloaiy  has  dealt 
rightly  with  tbe  oaaei  There  ia  a  separate  question  aa  to  tbe 
alhnentaiy  fund.  Now,  on  tbe  face  of  tbe  deed,  this  ia  a«  ati. 
mentary  fhnd,  sod  tbe  I>ord  Ordinary  has  so  treated  it.  2l 
waa  w^ged,  that  tiiia  was  tlie  case  of  a  party  baying  to  hiouilf 
an  alimentary  annuity ;  bat  X  do  not  think  it  is  that  ease. 
Looking  at  it,  then,  as  an  alimentary  fbnd,  I  see  no  reason  for 
restricthig  it  as  the  I<ord  Ordinary  lus  done.  Tberefom  I  an 
for  adhering  to  the  first  part  of  the  interiooutor,  and.  aU^ag 
tbe  rest. 

Lord  FuJIerioR.— On  the  first  point  I  have  not  tbe  least  dif- 
ficulty; end  I  understand  tiie  Seomd  lUvisioniyd  not  boU  that 
thmewas  here  a  discharge  of  tbe  sob's  obUga^ol^h«t«4y  that 
it  was  expedient  ttiat  It  shoold  lie  over. 

Lord  Pmidmt^l  do  DOt  think  they  deal  with  the  nutter  cf 
discharge  at  all. 

£onf  /Wisrim.— Then,  if  the  son  Is  a  debtor,  he  must  Uke  sU 
the  consequences.  As  to  the  question  of  aliment,  I  confess  i 
should  be  mudt  disposed  to  take  the  view  of  the  Lwd  Ordinsr^ 
and  to  bold  that  £400  waa  a  feir  ouugh  limit.  At  the  aaaw 
time,  taking  into  eonsideratitm  tbe  views  of  your  Lord^p^  sod 
that  the  otiier  Division  have  sustained  tiie  annuity  as  aUmen- 
tary  to  its  fullest  extent,  I  am  not  indisposed,  in  the  drcua^ 
stances,  to  alter  that  part  of  the  interlocutor.. 

Lord  Cminghame. — ^I  concur  on  both  plants.  I  think  we 
should  alter  to  tbe  effect  of  fining  the  whole  £600  alicDenfuy. 
The  estates  to  which  the  defender  Is  bdr,  ere  very  laive. 

Lord  Iwrjf. — With  regard  to  the  discharge,  1  rem«n  of  fbe 
same  opinion  as  formerly.  Cases  were  ordned  under  tbe  idea 
that  the  other  Division  bad  dealt  with  tlie  pofait  of  discbaisc^ 
and  that  their  opinions  were  such  as  we  were  bcmnd  to  give 
weight  to,  that  there  might  not  be  any  cladiing  of  dedWM 
But  since  your  Lordship  onderstands  tlut  tbe  matter  of  dis- 
charge was  not  judicially  disposed  of,  I  iMve  no  hesttatSon  la 
agreeing  witii  tbe  rest  of  the  Court  on  that  point.  As  to  tbe 
other  point,  I  felt  formerly,  and  still  entertain,  the  same  dooM 
as  Lord  FoUerton.  I  think  the  aliment  is  in  exoess.  If  there 
were  nothing  else  In  tbe  case  but  the  amount  of  the  aUmentatT 
sum,  there  might  be  no  difficulty ;  but  when  I  find  that  tb|l#- 
fen^  had  also  entered  into  an  arrangement  with  UaftflM^ 
which  he  geta  £25,000  of  principal,  I  cansot  bat  donbt.  Mw* 
same  time,  lookhig  to  the  fects,  that  the  other  Division  toy  PI 
tained  the  whole  as  alimentary,  and  tiut  there  ia  a  v'^gg 
among  onrsdves,  I  am  not  disposed  Ao^p~MHttiUk|p8ii^ 
the  judgment  In  the  a«a|ttautl^JeJ»ybCa^^ 
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vhidi  wodd  1m  tin  mdt  of  cnvflndliig  difltimtfy  In  tbb  a^jv- 

diotioii. 

^  Court  pronomioed  the  fbllowiog  interlocator  : — 
"  Adhere  to  the  iDteElocator  Bobmitted  to  reriew,  In  so  far  u 
it  t^odgM,  decerofl  and  declares,  in  terou  of  the  libel,  aa  re- 
fcardi  the  bond  anddiapoddon  in  security  fur  £1300,  and  policy 
of  insurance  libelled  on,  in  CsTour  of  the  defender,  dated  13th 
Nofember  1850,  and  in  ao  for  as  it  declares  the  said  bond  of 
aaDutyinfiTODrof  the  defeDd«r,d«ted  TtbVoTeinber  1850,  to 
te,  to  Ibe  extent  of  £400  a-ye*r,  ilhneDtarjr,  and  not  capable  of 
•djadlcatloo ;  bat  alter  the  same  so  far  as  it  adjudges,  decerns 
ind  declares,  in  terms  of  the  libel,  in  respect  of  the  said  bond  of 
uovity,  to  the  extent  of  £200  per  annum ;  and  find  that  the 
■id  bond  is  alimentaiy  to  its  fall  extent,  and  not  capable  of 
afiadloation  to  any  extent,  and  decern  and  declare  accordingly  : 
AoMr*  to  the  said  interlocator  in  so  fiff  aa  it  flodi  the  defander 
tf^toexpenseanptothedatethereofi  bot find expeoaea due 
loorither  party  in  the  Inner-Hoose." 

Urd  OrHnary,  Bobertton. — A<i.  Feoney,  Donaldson  ;  Hugh 
Bon,  W.S.  AgmL-~AU.  Sol.  Gen.  (Nearest  Boyle ;  J.  Wilkie, 

lOa  December  1862. 
Hum  CooB*  aa  JcmoiUT. 
Thomih  Jesninqs,  Complainerf  v.  Johv  Bobkst, 
Bttpmdent, 

Frobiiil7—Sab1iatb<Breaking— Police— Held  that  lie  t0tnet 
^fp^funtlf  bjf  Sabiatk'bmking,  at  aofar  at  the  panel  opened 
mt  $hap  tM  Ghigvmfor  the  tale  of  goad*  o*  Suiula^,  vat  not 
e*^k»eecapabuafiemgtnediauerlhe  Gimtgow  Police  Act. 

IKa  was  a  anspehoon  of  a  oonTiotion  obtuned  by  the 
^  TweaX  of  Glauow^  respondent,  against  the  com- 
pfaoDcr,  vpon  the  folMwing  oomplaint : — 

"The  «Hnplaint  the  Proonrator-Hscal  of  Court  Charges 
IhoBwi  Jenoinga,  now  or  latdjr  rending  at  or  near  No.  91 
Bshoarket  Street  of  Glaagow,  and  oarrylog  on  buaineM  as  a 
ptTMrm  df>l«r  there,  with  the  offence  of  profanity  by  Sah- 
Mtb-breaking,  in  eo  fiir  a»,  on  Sunday  the  7th  day  of  Korem- 
ber  coirent,  and  that  between  the  hours  of  four  and  eight 
o'de^  of  the  aftetnoon  e/t  the  BiUd  day,  he  the  said  Thomas 
JenniDn  did  keep  the  ebop  or  place  of  borineea  occupied  or 
reoted  by  bioa,  situated  io  or  near  Saltmarket  Street  aftireaaid, 
0|>en  for  the  transaction  of  his  ordinary  busineaa,  and  did  then 
tod  there  retail  bread,  butter,  snnff,  and  candles,  or  other 
goods  or  articlea,  in  profanation  of  the  Sabbath— aggravated 
by  baring  been  previously  convicted  of  a  similar  offence ;— for 
which  oflfenoe,  the  defatuler,  on  being  l^ally  coQTicted,  ooght 
to  be  mmiabed  in  tenni  of  law,  to  deter  otiien  firom  OMDioittuig 
theUke  oSnoea  in  time  oomiiag." 

TkoM  for  gDapeader — 
TUi  it  a  Buspension  of  a  lentence  by  one  of  the  magiatrates 
ofdlaagDw  in  the  police  eonrt,  under  authority  of  the  Glasgow 
police  act,  6  £  7  TIct.  c.  99.  Section  261  gires  power  to 
■ppdnt  a  fit  person  as  procarator-flacal.  Section  264  ia  the 
only  one  in  which  anything  is  to  be  fbnnd  as  to  the  kind  of 
oflmoaa  competent  to  be  tried  in  tlie  police  coort;  and  in  it  there 
nv  ddfaiitiOD,  aniesa  that  It  r^ra  only  to  petty  offences  where 
Ibefiae  fn^cMd  shall  not  exceed  £10,  or  the  period  of  impris(»i< 
BHOt  one  of  60  days.  Section  279  provi^  that  seuteocee 
*liaU  net.  be  quashed  fbr  defects  in  form.  SecUon  880  ^nt 
power  of  appeal  in  a  certain  way.  If  thia  be  a  police  cootIc* 
tioo,  It  is  Mmitted  that  it  cannot  be  maintained  that  it  is  not 
tvAwVieiiUDg  as  to  the  veiy  limited  sort  of  rcTlew  permitted 
Iv  we  iwdL  No  recmd  is  reenired  to  be  made  op;  nothing 
Mt  Qw  Hpteooe  ia  reccided.  It  is  admitted  that  the  suspender 
■Wj^nod  hit  Direction  on  some  incompetency  appearing  a 
AMif^i^  owDplaint  The  citation  issues  from  the  central 
pcAie  <ffice;  it  cites  the  party  to  appear  Iwfore  the  sitting 
M|j|a4atp  in  the  police  court.  The  complaint  and  the  eeo- 
In  the  police  court,  the  latter  ia  final.  But  the 
ken  ta^  that  the  natore  of  the  offence  ia  such  as 
tried  in  a  police  court  The  major  proposiUon 

 llty  by  Sabbath-breaking,  and  the  minor  proceeds 

[paiiigedkifa^tcoai  which  it  appears  tliat  the  alleged 
"iM  alter  chareh  iHmre,  while  it  is  not  very  clearly 
.IttMd  what  articles  he  did  sell.    The  material 


thing  hewsTer  is,  the  natare  of  the  m«jor  proposition ;  and  the 
quMtioo  is,  whether  this  Is  proper  ^  be  tried  in  a  poliee 
court  ?  Whatever  the  law  maylbe  in  the  abstract,  it  is  clear  that 
there  is  scarcely  any  species  of  offence  requiring  more  delicacy 
or  consideration,  as  Tegaidi  tlw  Interests  of  the  party  Iuk 
mediately  ceoeenwd,  and  those  of  morality  generally.  These 
constitute,  as  is  well  known,  the  most  delicate  eases  reported 
to  Crown  counsel  for  their  opinion.  If  it  is  proper  to  try  a 
charge  of  profanity  by  Sabbatli-breaking  under  thia  sUtute, 
by  wliich  a  sentence  Inflicting  a  fine  not  exceeding  £10,  or  of 
impriacHiment  not  exceeding  60  doya,  is  final,  then  it  is  dear 
that  a  Tciy  Urge  discretion  is  entmated  to  tiieae  magtstratca^ 
fVom  the  ezerdse  of  which  there  is  no  redreta.  If  tUi  parti- 
colar  deaoription  of  the  oftnce  may  be  so  tried,  so  may  any 
minor  proposition  referable  to  such  a  charge.  Let  us  oondder 
bow  many  different  things  are  enumerated  as  coming  under 
this  head  in  the  old  Scotch  statutes,  many  of  which,  at  all 
events,  are  not  in  desuetude.  Ia  many  of  tiiese,  any  one  may 
pioseente ;  in  most  of  then,  Infmior  naagistrates  are  ei^Jmned 
to  prosecute ;  and.  In  some  id  dwm,  the  presbytery  ia  ordmd 
to  appoint  a  oomtnon  informer.  Thus,  the  act  1579,  c  70, 
there  is  to  be  no  band-labanring  nor  working,  no  passing  to 
taverns  and  alehouses,  or  sdling  of  meat  or  drink,  on  the  Sab- 
bath-day ;  and,  by  the  same  statute,  to  remain  away  firtnn  the 
paridi  kirk  daring  service,  inferred  a  pimiabment  trf"  34  hours 
in  the  stocks.  If  a  Jndge  diooses  to  convlot  under  these 
statatcs,  and  awards  a  less  line  than  £10,  time  would  be  no 
remedy.  TIiub  also  the  act  ISM,  o.  901,  forbids  *■  the  selling 
or  presenting,  ae  ofltrtng  to  be  sanid,  upon  the  s^d  day,  ony 
guddes  or  geare,  or  quhatsumever  merchandise," — the  punish- 
ment being  eaclieat  of  moveables,  and  the  execution  being  ex- 
pressly committed  to  inferior  magistrates.  Soalsoihe  act  1661, 
c.  18,  prohibits  all  salmon-fishing^  carrying  loads  on  Uie  said 
day,  "and  oUother  prophanation  thenof  whateoew."  Tbeslatnte 
1^6,c.ai,reoewathe  penaltiea^iDst  profanity  and  immorally. 
All  these  eases  involve  an  increase  of  dlseretion  which  ought 
never  to  he  entrusted  to  inferior  magistrates.  Nothing  is  more 
difficult  than  to  say  what  is  Sabbath-breaking,  and  wl^t  is  not. 
But  two  qnesttona  remain — 1.  Is  profimity  by  Sabhath-breakiog 
a  petty  crime  or  offence?  2.  Is  it  snch  an  offeaee  asonghttn 
be  dealt  with  undor  ttstm  of  process  which  make  sentence  final, 
and  prevent  all  knowledge  of  the  groond  oo  which  it  prooeeda  ? 
And  with  reference  to  this  latter  pMnt,  it  is  to  be  remarked,  ' 
ttiat  there  are  many  cases  whidi  it  is  not  incompetent  for  in- 
ferior courts  to  tr7,.but  which  the  superior  courts  will  not  permit 
them  to  try.  Abstract  competency  ia  not  sufficient  to  bar  re- 
view ;  and  this  afibrds  au  answer  to  a  remark  which  might 
be  made  on  the  statutee,  wbm  jiuisdiction  is  undoubtedly  con- 
ferred upon  inferior  Judges.  The  mere  having  jurisdiction,  is 
not  omclnsive.  The  superior  courts  will  control,  not  only  ttie 
competency,  but  the  exercise  of  this  discretion.  Tbna  the  act 
1661,  c.  18,  commits  the  executiiw  of  laws  against  profkneneu, 
to  Justices  of  the  Peace,  and  alao  treason  and  blaqtbemy,  and 
eujoins  them  to  examine  witneaaes,  aa  well  as  the  party  accused ; 
but  would  th^  now  be  permitted  to  exerdoe  these  powers  J 
There  must  be  in  the  higher  courts  a  ccmtrolliag  power  Inde- 
pendent of  the  abstract  question  of  jurisdiction,  and  thta  power 
has  been  repeatedly  exercised  and  recognised.  But  In  oasea 
coming  under  the  deicription  of  "  petty  wimee  and  oSsnees." 
this  discretion  would  be  excluded  if  the  present  sentetkoe  is 
sustwned.  In  tbe  case  of  PTentiee  v.  BaikgaU,  High  Oourt, 
June  19, 1843,  Broun,  voL  ii.  p.  561,  sooie  (tf  ttie  Judges  tbotigbt 
that  the  discretion  of  the  Sheriff  onigbt  not  to  be  inierfered  with, 
hot  the  others  "  thought  profanity  a  mnst  delicate  durgo  fbr  a 
procnrator-flseal  to  prefer,  and  one  which  would  require  a  very 
strong  case  to  justify."  If  this  is  true  of  the  Sheriff  Court, 
much  more  ia  it  true  of  the  police  court.  It  is  not  maiotaioed 
that  oertuo  kinds  of  desecration  of  the  Sabbath  nuy  not  be 
tried  in  polioe  courts,. — u  where  something  is  done  which  di- 
rscAly  and  grossly  outrages  publle  feeling, or  pnUie  deesatgr; 
but  Uiis  is  not  such  a  cassk 

SolicitoT-Qeneral  for  respondent — 
The  subject  of  inquiry  is,  whether  or  not  this  ia  a  petty 
offence.  The  negative  may  be  nude  ou^lsf,  by  proving 
that  it  Is  not  an  oflence  at  all ;  24  that  it  is  not  a  petty 
one ;  Zd,  that  it  hi  not  one  which  it  is  judicious  and  prudent 
to  allow  police  magistrates  to  try.  It  is  not  necessary  to  argue 
that  all  the  statntes  which  have  been  refemkl  Xo^ 
obesrrance some  of  them  nniDii^btsAtb 
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it  would  be  almrd  to  attempt  to  ^>ply  acta  which  wen 
pAflsed  when  ttdeimtloit  wu  olmoit  unknown,  to  ciicimiitsnoeR 
•rWng  In  the  prewit  day.  Bat  Sahbath  cAiemnce  la  still 
theUwofthiiuud,asohrbtianItylB;  and  aome  breaches  of 
SM)bath  obaervance  are  andoubtedly  puniahable.  In  the  pre- 
•ent  cbftTge,  we  must  view  the  major  piopoeltloD  under  the 
«zplutatMD  afforded  by  the  minor,  hi  a  police  complaint, 
the  whole  must  be  taken  together— Does  this  charge  state  an 
oOenoe,  or  doea  It  not  f  If  It  Is  not  an  ofCrnoe  to  kew  <^»en  a 
•hop  on  Sunday  for  the  transactiOD  of  ordinary  bunnesa,  let 
this  be  known,  and  let  all  men  start  fair  and  try  it.  It  is 
maintaioed  to  be  a  breach  of  that  law  and  good  order  which  a 
l>olice  ma^itrate  Is  bound  to  enforce.  If  it  is  not,  then  it  must 
tM  lawAil  to  aoy  ou«,  with  no  asBigoable  limit.  Still  fortber,  it 
is  scarcely  so  grave  a  orime  as  that  it  cannot  be  tried  in  the 
police  court.  Tke^  reset,  and  assault,  are  all  tried  eveiy  di^ 
voder  these  general  olauses,  which  do  not  so  much  create  new 
jnrbUetioDS,  as  give  to  a  magistracy  already  constituted,  cer< 
tain  summary  powers.  N'or  can  it  be  reasonably  argoed,  that 
«ren  admitting  generally  the  Jurisdiction  of  the  magistrate, 
still  this  is  a  case  where  the  accused  ought  to  hare  the  benefit 
<rf  the' evidence  bdng  preserved  for  the  purpgse  of  review.  Be- 
set of  theft,  and  many  other  crimes  constantly  tried  summarily, 
may  present  very  nice  qaeBtioD&  No  doubt  this  case  inv(dves 
the  exerdse  of  that  discretion  which  must  lie  on  every  one. 
It  to  a  very  delicate  matter  to  accuse  a  man  of  probnity,  and 
then  to  support  this  by  ao  absurd  minor  proposition,  as  in 
Prtntialt  case.  But  what  Is  set  forth  here  is  relevantly  chaised 
«B  an  offence,  and  proper  to  Iw  taken  noUoe  of  by  a  police 
maf^trate. 

Lord  Juttiee-Cttrk.-^  bare  no  dlfflcnl^  whatever  about  this 
«ase,  and  therefore  shall  say  very  Uttl&  I  do  not  mean  to  give 
aoy  opinion,  whether  what  Is  stated  in  tUs  pollee  oomplaint 
may  not  be  a  proper  suhjuct  for  a  prosecutlou ;  bat  I  am  clearly 
of  opinion,  that  it  does  not  come  under  tfae  designation  of  a 
petty  offence  ander  the  pcdioe  act.  In  the  genend  p(^ce  act, 
whidi  might  have  been  adopted  in  Qlosgow,  there  is  a  long 
«nd  carefiu  enumeration  of  a  great  many  matters  faUing  under 
this  dedgnation,  and  many  ot  them  whkh  it  mi^  be  veiy  qnes- 
tiooaUe  p(dicy  to  entrast  to  the  exerdse  of  soch  summary 
powen.  Bat,intheg«neTalpoliceact,tiieretonothlngamoani. 
ing  or  oorresiwnding  to  the  present  charge.  That  act  was  drawn 
*  up  as  a  pattern, — as  being  a  better  Police  Act  than  any,  or  at 
Irast  tbon  most  in  existence ;  and  If  it  had  been  adopted  in 
Cllaagow,  no  such  case  aa  the  present  oonid  hare  been  tried 
ander  it 

Lord  Cbcttum.— I  am  entln^  of  the  same  opinion ;  and 
perhaps  it  Is  not  necessary  to  go  &rtliWt  if  wo  nmply  decide 
that  this  is  not  a  police  case. 

Lord  Ivory  concurred. 

Lord  Comm. — ^I  tiave  no  objection  that  the  case  should  be 
disposed  of  on  tbto  footing ;  but  although  I  do  not  wish  to  en- 
ter into  the  general  qoea^n,  I  shoold  be  very  nnwllUng  to  have 
it  nndentood  tiiat  tno  satjeet  of  this  preoanUon  may  not  form 
matter  of  relevant  charge  by  the  law  of  Scotland,  both  under 
the  statutes  and  at  common  Uw.  And  I  am  inclined  Uie  more 
strongly  to  hold  this  opinion  when  I  remember,  that  In  the  case 
of  fimpt  V.  /Mwt,  20th  Feb.  1887,  2  S.  ft  U'L.  466,  as  re- 
TMied  by  the  House  of  Lords,  the  act  1679,  and  the  still  more 
important  act  1600;  which  has  not  been  referred  to  ha  this  case, 
were  appealed  to  as  regulating  such  qnestiona  While,  there- 
fore, I  would  not  be  understood  as  differing  from  the  rest  of 
the  Court,  it  appears  to  me  that  the  offence  of  opening  a  shop 
for  ordinary  bnsineM,  CaUs  under  these  statntes;  but  there 
«annot  he  a  diHibt  that  It  to  a  gmvs  and  ssiioni^  not  ■  petty 
offence. 

LordJMitice-Omieral.T~Tn  tiito  matter,  it  to  clear  that  the  ma. 
^strate  was  acting  under  the  police  act, — indeed,  it  would 
have  been  irregular  ondw  any  other  form ;  and,  aceoiding  to 
the  statement  made  In  the  otwrge,  and  which  we  have  to  con- 
sider, it  appears  that  tide  to  not  a  petty  oSlsnoe  •»  as  to  be  fit 
for  that  Court. 

Deat,  for  suspender,  moved  for  expenses. 

Lord  Cockbmn. — If  a  person  brings  into  a  police  court  a 
charge  which  has  been  found  not  proper  for  that  Conrt,  must 
he  not  pay  expenses  f 

Lord  Jv^t*-Ckrk,—l  think  there  was  a  time  when  the  Court 
of  Justiciary  went  too  for  In  visiting  on  parties  tlie  Infliction 
of  what  was  really  a  personal  penalty.  The  ground  on  which 


I  go  here  In  awarding  expenses,  is.  that  the  suspender  has  been 
vinted'  with  a  sentence  mferring  imprisonment. 

Lord  Clscttwik— The  chaqp  appean  ts  fane  not  to  he  a 

police  case. 

LordJvttiet  Clerk. — I  rimply  go  on  this,  that  the  snspender 
was  But^ected  to  Imprisonment  In  a  case  which  was  not  com- 
petent under  the  police  act. 

The  Court  pronounced  the  following  interlocator: — 
"  The  Lord  JusUce>General,  Lord  Jnstice^Jlerk,  and  Lords 
Commissioneis  of  Justiciary,  having  resumed  coosideratioa  ef 
the  case,  and  heard  parties^  procurators  Utw  indr, — In  respect 
the  obiagt  in  the  libel  to  not  a  petty  crime  or  oAenoe  in  the 
sense  of  the  OhsKow  p(dioe  act,  pass  the  Utl,  iiMpend  tiM  ten- 
tenee  oomplainM  of  ainipfittbr,  and  deoam :  Find  the 
pender  eatiUed  to  expenaea,  of  whkh  alknr  an  ocoomt  t»  be 
given  In  ;  and  remit  the  same,  whan  lodged,  t»  the  tloik  ef 
Court  to  tax  and  report" 

Lord  Jostice-Qeneral,  Lord  JusUce-Clerk,  and  Lords  CoA- 
hum,  Ivory  and  Cowan.— ilet  Deas ;  John  Lefsbmaa,  ^f"'*-'' 
AH.  Bol..Oen.  (Keavfls) ;  Campbell  ft  Smith,  J^mto^(K.H.) 

20th  December  1852. 
Hnm  Coras  or  JusnaiutT. 
H.  M.  Adt.  v.  Johh  Shitb. 
FUsebood  aod  Fraud — Fraadalent  Fabrication  of  Lnal  FM^ 
ceediaga — Senlemee  of  lea  sraMfAi*  imprummetU,^lnmiaf  m 
m  tatnieti0mfor  tkia  ogbneo. 

John  Smith,  aheriff-offioer,  plaided  gmltj  to  the  cha^ 
of  fiUsebood  by  fabricating,  naDg,  and  uttering  as  gtmrnBe, 
a  fUse  serrice-oopy  of  a  BomiDonB  and  citation  poipottii^ 
to  be  iflsoed  uidBr  the  wwnnt  or  authority  of  »  eoail 

of  law. 

It  was  stated  for  the  panel  in  mitigation,  and  was  ad- 
mitted by  the  Crown,  that  without  having  the  prinapRl 
small-debt  stunmons  in  his  posseamon,  the  panel  served  a 
copy,  but  that  he  afterwards  took  out  a  principal  som- 
mons,  and  paid  for  ic. 

(Sentence — Imprisonment  for  ten  months. 

Lord  Jnstlce-Clerk,  aod  Lords  Cowan  and  Anderson.^tL 
StA.  Oen.  (Meavea),  More ;  James  l^tier,  <7mm  A§mL-~A». 
ManhaU ;  Astiit—(V.B.) 

11th  January  1853. 
Fmai  Divisioii. 

Ladt  0AI1ID  Ponrov'B  Tkcbtsrs  and  others,  Pmwmtj 
V.  Sib  Bobxbt  PaEsroar's  TRUsinn  and  others,  S}*- 
fiinixn, 

TruBt-Deeil— Intention— Construcdon-~Fhr  and  UAirenter— 
A  potty  l^/l  a  trutt-deed  and  MtUmeiU,  ty  vAidh  h*  tmmfii 
to  tnutett  kit  wholi  pnqterty,  ktrUaUi  md  maoeaUo,  dirtt^ 
ing  them  to  mako  vp  am  Mcoumt  eaot  in  every  fear  of  tht 
yearly  romtt  and  projiU  ofth*  truat-ettaU,  and  "  efior  doAut-^ 
ing  therefrom  the  wkoU  OMtmal  omtgomgt  iff  every  deeor^/Hen," 
to  pay  over  the  balanee  to  hU  three  nieces  and  the  larwivor. 
JTle  truMter  had  farther  executed  an  entail  e/kahnded  eiUlt 
in  favour  of  the  tame  three  nieeet.  and  their  Aeirs,  wrMfta, 
whom  failing,  to  other  heirt, — it  being  declared  is  the  tnat' 
deed,  that  the  entml  ehould,  during  the  tuwvivmnce  of  ^ 
niecet,btui$pe)idodinto  far  at  r^arded  Hurmitommd  pro- 
duee  of  the  entailed  landt^Bild,  that  wtitr  the  ttrme  if  the 
truet-deed,  the  trmtteet  were  mot  miitUd  to  dtarge  mgamt  and 
deduct  from  the  annual  income  of  ike  tand$,  e^tal  tmt  ex- 
pended by  them  in  repairs,  improoemeufo,  or  operation  Stkv 
than  and  beyond  the  ordinary  repaira  requiiite. 

The  late  Sir  Robert  Preston,  pnqtiietorof  theeslattf 
of  Bpenoerfield  and  CnlrosB,  died  in  1834>  lwvi>ilK> 
tmst-deed  and  settlonent,  oonvejinff  to  tmstots  wa 
whole  [Hvperty,  heritable  and  moveaue. 

The  trustees  were — 
directed,  in  the  >e(  ptaee,  to  hold  iht  estate  of  Smuoi^t^ 
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l^ect  to  Koy  entatt  thereof  to  be  aftemrdi  mwrnted  by  him 
favour  of  hitnstflf  and  the  heirs  of  his  body  ;  whom  ^ling. 
favour  of  his  three  nieces,  Lady  Baird  Preston,  Miss  Camp- 
11  Fresbon,  and  Lady  Hay,  and  the  heia  of  their  bodies,  rtt- 
ectively  and  Buccessiyely,  in  tbeir  order;  and  failing  them, 
a.  series  of  other  substitates.  And  wo«h%.  Id  like  manner, 
hold  the  Abbey  and  estate  of  Culnn  mi^eot  to  any  entail 
ereof  to  be  nftenraTdi  executed  by  him  in  &ToaT  of  himself 
k1  the  bein  of  bia  body ;  whom  lailing,  in  bTOur  of  bis  said 
reo  DieoessDcomclTely  for  their  respeotlre  lives,  but  without 
r«uiainder  to  their  bein  ;  and  fidling  them,  to  a  series  of 
hur  gabstitatee  therein  named.  It  was  howerer  declared, 
.at  both  the  entails  ao  to  be  made  should  be  held  and  taken 
•  beapartofthetniBt4eed;  and  that  they  should  not  inter, 
re  or  oooie  into  oompetitton  wtUi  tbe  purpoom  specilled  in 
le  trnst  cwiceming  theentailed  lands,  during  the  nrrinnoe 
the  truster's  three  nieces,  but  should,  till  tbe  death  of  the 
at  snrriror  of  them,  oontinue  suspended  and  in  abeyance,  so 
r  as  reiJiariled  the  rents  and  produce  of  the  entailed  lands, 
hich  should  be  received  and  applied  by  the  trustees  in  the 
anner  therein  prbvlded.  As  to  the  Abbey  and  estate  of  Cnl- 
Bs,  the  tmitees  were  instmcted  to  hold  the  same  u  a  rod- 
tnoe  and  possession  common  to  the  three  ladies,  and  Sir  John 
ny,  the  husband  of  lAdy  Bay,  dnring  theirseveral  lives,  with, 
it  prejudice  to  feudal  titles  being  completed  thereto  under 
le  entail  In  the  persons  of  the  nieces,  or  other  heira  of  eotful 
soDoendon ;  and  the  trustees  were  further  appointed  to  hold 
som,  BotezceediBfT  £10.0001  at  the  pleasure  of  the  truster's 
oces  and  Sir  John  Hay,  to  be  Wd  out  In  improvemente  apon 
le  Abbey,  and  in  building  suitable  offices,  and  otherwise  onia> 
exiting  and  amelioiating  the  premises  as  a  &mily  residence, 
he  trust-deed  contained  ample  powers  to  the  trustees  to  sell 
id  diqioEe  of  the  whole  heritable  subjects  under  the  general 
>nveyanoe,  and  also  to  convert  into  money  the  penonal  es* 
kte,  except  in  so  fin  as  the  exercise  of  such  powers  might  in< 
frfere  with  the  granter's  expressed  purpose  regarding  the  en- 
tils  ;  and  various  other  directions  were  given  as  to  the  pay- 
lont  of  debts  and  legacies,  and  the  Investment  of  the  balance 
'  ^etoasfc-eKtateintheAinds,iv  onrealsecnrity.  Inthefitttk 
<m,  the  trustees  were  directed  "  to  pay  and  apply  the  free 
3srly  produce  ot  the  rest,  reddue  and  remainder  of  my  whole 
loans  and  estate,  heritable  and  moreable,  including  the  yearly 
STSto  ud  piodlioe  of  all  the  lands  and  heritages  to  he  entailed 
8  aforesaid,  (excepting  the  nid  Abbey  and  lands  within  tbe 
aiish  of  Culross),  in  maaner  following  >-That  is  to  say,  mj 
aid  trustees  shall,  once  every  year,  npon  any  day  to  be  fixed 
■y  themselves,  make  up  and  state  an  account  of  the  whole 
-e«rly  rents,  dividends,  interest  and  profite  of  my  lands,  (ex- 
ei>Uag  afinei^d),  stocks,  property  and  effects,  heritable 
ja  d  moveable,  and  mer  deducting  therefrom  the  whole  annual 
tntgi^ngB  of  every  description,  including  tbe  payment  of  an- 
toities  and  otben  contained  in  my  settlemente  already  made 
tr  to  Iw  made,"  should  divide  and  pay  over  tlw  balance  anno, 
lily,  as  soon  after  the  date  of  malting  up  tbe  account  aa  might 
>e,  to  Lady  Baird,  to  Hiss  Campbell  Preston,  and  to  Lady  Bay, 
i.Dd  ber  hnriMod  Bit  John  Hay,  in  equal  shares,  during  their 
oint  line,  and  to  the  survivors  and  survivor  of  them,  tbe  last 
mrrivor  lielog  entitled  to  the  whole  yearly  Income.  In  tha 
AhCAjrfMt,  the  trustees  were  directed,  immediatelyon  thedeath 
»t  the  last  survivor  of  Lady  Baird,  Miss  CampbeU  Preston,  and 
iir  John  and  Lady  Hay,  to  invest  the  whole  residue  of  tbe  trust- 
»tate  in  tbe  purchase  of  lands  to  Im  settled  in  terms  of  tbe 
iQtallofSpencerfield,  which  being  done, the  tnutvas  tocoms 
o  au  end. 

Tbe  two  entails  of  Spencerfield  and  Cnlross,  contemplated 
n  the  trust-deed,  were  executed  by  Sir  Bobert  Preston.  On 
tis  death,  Lady  Baird  made  up  titles,  and  was  infeft  uodvr 
Hyth  entails;  and  the  present  defenders,  who  were  ap- 
K>inted  by  the  Court  of  Session  to  execute  the  settlements  of 
lie  deceased,  in  consequence  of  the  original  trustees  named  by 
titn  having  fUled  to  accept,  also  made  up  feudal  titles  to, 
ind  Mitered  ou  the  mani^ment  of  the  lands.  The  whole 
[Htnowl  property,  both  in  this  coontry  and  in  EoKland,  was 
xtoflrmed  and  administered  to  by  Lady  BiUrd.  The  Scoteh 
personal  estate  she  made  over  to  the  defendeis,  hut  refused 
to  yield  to  tbem  the  right  of  administering  the  English  estate, 
which  was  vety  large,  and  was  thrown  into  Chancery,  without 
auy  part  of  it  liaving  evet  been  nnder  the  deCenden'  eootrol. 

This  TBS  an  acticm  of  dodwator  and  payment^  raised 
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sabaequeot  to  the  death  of  Lady  Baird  Preeton,  at  the 
instance  of  her  trnstees,  of  Miss  Catherine  Freston,  and 
of  Lady  Hay^  Sir  J  ohn  Hay  having  also  died,  the  snin- 
mons  in  which  set  forth, — 

"  That  in  the  course  of  their  man^ement,  the  said  defendent 
have  inttraUa  laid  oat  and  expended,  not  onlyconddetable  snms 
of  money  in  the  ordinary  repdra  of  the  landed  estates  of  the 
deceased  under  their  control,  but  also  large  sums  in  building, 
making  extraordinary  repidts  upon  and  ulditlons  to,  and  re- 
newing  farm  steadings  and  others  situated  on  the  said  ei^tates, 
and  other  operations  of  the  like  nature :  Thut  the  effect  of 
the  operations  lost  mentioned,  was  not  to  mainta4n  the  Bub' 
jccts  in  repair,  but  to  make  ameUoraUons  on  and  additions 
to  the  same  for  the  benefit  ot  the  fiars  thereof :  That  in  the 
accounte  of  tbe  said  trustees,  the  expenses  of  all  these  opera- 
tions have  been  chafed  against  and  deducted  from  tbe  an- 
nual income  which  fdl  to  be  pfdd  to  the  said  late  Lady  Buird 
Preston,  and  to  the  other  pursuers,  the  said  Catherine  CampbvU 
Preston  and  Lady  Hay ;  and  were  these  deductions  to  be  sus- 
tained, the  said  free  income  would  be  (Umlnisbed  to  a  very 
material  extent :  That  while  the  pursuen  admit  that  the 
BoXd  tmst-funds  have  been  beneficially  expended  by  the  said 
trustees  in  such  operations,  and  that  the  amount  dubursed  1^ 
them  for  tlie  ordinary  repairing  the  said  estates,  form  a  proper 
charge  and  burden  upon  the  said  annual  income,  yet  the  sums 
laid  out  and  expended  upon  the  furesidd  extraordinary  repaint 
and  operations  before  referred  to,  have  been  improperly  and 
wrongfully  charged  against  and  dwlncted  from  the  said  annual 
income  payable  to  the  pursuers  as  aforesaid  ;  and  the  pursuers 
are  en  titled  to  clai  m  relief  an  d  repayment  thereof^  both  from  the 
said  entailed  estates  of  Spencerfield  and  Culross  respective!)', 
and  the  heirs  of  entail  succeeding  thereto,  and  also  from  the 
capital  of  the  tmst-funds  and  estate  of  tiie  nid  deceased  Bir 
Ribert  Prestui,  under  the  management  of  the  add  trustees, 
or  from  one  or  other  of  those  sources :  ^lat  the  pursuers  are 
willing  to  bear  the  burden  of  the  interest  of  such  capital  sums 
as  have  been  thus  wrongfolly  and  improperly  charged  i^afnst 
them  as  aforesaid  :  That  the  said  pursuers  do  not  object  to 
•och  a  portion  as  ie  neeessaty  of  the  foresaid  sum  of  £10,000, 
appointed  to  be  held  at  their  pleasure  for  tbe  improvement  of 
the  said  Abbey  of  Culrosn,  or  as  much  tiiereof  asremidns  un- 
expended, being  appropriated  by  the  ihdendera  asa  fhnd  appli- 
cable to  tiie  purposes  of  the  said  trust,  hut  only  in  repayment 
to  the  pursnera  of  the  foresaid  capital  sums  wrongfully  chu;ged 
and  deducted  as  aforesaid  ;  and  are  further  williug,  on  repay- 
ment to  them  of  said  capital  sums,  to  teooonce,  to  sncb  extent 
as  sbalt  be  so  paid  to  them  out  <rf  the  fores^d  sum,  the  right 
which  they  bkn  to  roqulre  the  tmatees  to  expend  the  s^d 
sum,  or  what  lem^ns  thereoC" 

The  sommoDS  oonoluded  to  have  the  helr»«abstitate 
called  as  defendersj  and  to  have  it  found  and  declared — 
"  that  the  before  mentioned  capital  sums  expended  in  repairs 
or  improvements,  or  other  operations  other  than  and  beyond 
the  ordioary  repairs  on  the  aftid  estates,  ought  not  to  be  chuged 
against  and  dedticted  firom  the  annual  Income  of  the  said 
estate,  but  that  the  same  form  a  proper  debt  and  burden  afl'ect- 
ing  the  stdd  entailed  estates  respectively,  and  the  heirs  of  entail 
sQcceediog  thervto,  and  tiiat  in  such  proportions  as  the  f<»e- 
said  sums  may  have  been  expended  upon  eatdi  estate :  And, 
at  all  eventa,  it  should  be  found  and  declared,  tbaC  the  said 
whole  capital  sums  form  a  legal  end  proper  burden  apon,  and 
charge  against,  the  capital  of  the  trnst-fimdsof  tbesiddeafiktu." 

And  it  contained  corresponding  concltisions  for  hav- 
ing the  amoont  of  the  pursuers'  claims  asceotained,  and 
for  relief  and  repayment  of  them,  both  from  the  entailed 
estates  of  Spencerfield  and  Culross  respectively,  and  the 
heirs  of  entail  sacceeding  thereto,  and  also  from  the 
capital  of  the  trust-estate;  or^  alternatively,  from  one  or 
other  of  these  soorccs. 

The  defenderi  aivnoered — 
That  in  tbe  course  of  their  management,  they  had  had  occasion 
to  expend  cou8iderableBuuu,ftomyear  to  year,  not  only  in  tlic 
ordinary  current  repairs  which  wen  indispensable  for  keepiug 
the  property  In  good  con(ttti<m, but  Ukewiae  lumtairlug,  ant 
adding  to,  and  in  some  instancea-cntirelj  jev^wfosrW9*C> 
booses  and  steadings,  and  In  othif^^W^^^^^^^^^f*^^^ 
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tiire,  where  they  ooncetred  them  to  bs  necesmrj  for  preTent- 

ing  the  estate  from  being  deteriorated  io  value.  The  faim 
hotiBes  and  officea  on  tbo  estate  were  for  the  most  part  left  by 
Sir  Robert  Preston  in  a  very  dilapidated  and  inRufficient  con- 
dition, and  upon  the  expiration  of  leases,  it  would  have  been 
impossible  to  keep  np  the  rental  without  the  expenKive  repairs 
and  cenewals  vhioh  had  been  made.  This  was  the  oatlay  in 
reference  to  vblch  the  summons  had  been  brought.  The 
f^eater  pnrt  at  It  had  been  made  npun  the  principal  estate  of 
SpencerAeld,  in  adding  to  which  the  residue  of  the  capital  of 
the  trust-estate  was  to  be  ultimately  applied  ;  but  a  consider- 
able sum  had  also  been  laid  out  on  Culross,  tlie  heirs  of  which 
had  no  IntcreRt  in  the  residue.  The  defenders  hnd  no  funds 
at  their  disposal  except  the  rents  of  the  entailed  lands,  and 
the  £10.000  appropriated  to  the  improTenient  of  Culross  Abbpy, 
which.  hf)weTer,if  theCourt  held  that  It  could  be  applied  as  pro- 
posed by  the  pursuers,  the  tnistees  were  ready  so  to  apply, — 
the  whole  residue  of  the  personal  estate  in  Scotland  having 
been  exhausted  by  payment  of  debts  and  legAciep,  and  other- 
wise, and  the  Snprlisb  estate  having  been  placed  buyond  their 
cnntrol  by  Lady  Baird.  In  these  drcnnistancea,  the  qnesUon 
came  to  be,  what  was  to  be  presumed  to  have  been  the  inten- 
tion of  the  truster  t  And  from  the  whole  conception  of  tho 
triiRt-dced,  his  intention  appeared  to  be,  that  the  heirs  who 
were  to  succeed  on  failure  of  h'l*  three  nieces,  shonld  succeed 
to  the  entailed  estates  free  of  all  burden.  No  power  was  given 
to  the  trustees  to  borrow  money  for  snch  outlay  as  that  in  ques- 
tion, and  yet  It  was  admitted  by  the  parsaeis  to  hare  been 
proper  and  benellcfal,  and  It  was  to  be  presumed  that  It  wonid 
have  been  considered  b6  by  the  tnuter  himself;  On  the  whole, 
therefore,  tho  defendon  were  entitled  to  charge  this  outlay 
against  the  pnrauera. 

The  Lord  OrdiDaiy,  on  12th  NoTember  1850,  pro- 
nonaccd  the  following  interloontor: — 

Declares  and  decerns  In  terms  of  tho  declaratory  eoncln- 
fions  of  the  libel,  reserving  hoeilatuoil  qnestious  of  expeoMs : 
Omad  ultra,  appoints  the  case  to  bo  enrolled,  with  a  view  to 
the  further  disposal  of  the  cause. 

"  Note. — It  does  not  occur  to  the  Lord  Ordinary  that  this 
case  is  attended  with  any  difficulty.  It  resolves  intoaquestion 
of  intention,  under  the  trust-settlement  of  the  late  Sir  Bobert 
Preston,  arisiog  In  these  drcurastances 

••The  deed  conveys  to  the  trustees  the  whole  means  and 
estate,  heritable  and  moveable,  of  the  truster,  including  his  real 
estates  in  Scotland,  to  which  the  present  case  more  particularly 
relates.  In  regard  to  the  disposal  of  tho  free  yearly  produce  of 
tbetnist-estate,  the  defendcisare  dirt:vtcd  to  makeup  and  state 
an  account  once  in  every  year,  upon  a  day  to  be  flzed  hy  them- 
■dves.  of  the  yearly  rents  and  ptvflts  of  the  trost^tate ;  and 
*  ojler  dtthteting  thtrtfrotn  the  wlole  annual  ofUgnngt  of  every  dtierip- 
tion'  to  pay  over  the  balance  in  equal  portions  to  the  truster's 
three  nieces,  Lndy  Baird,  Miss  Preston,  and  Lady  Hay,  or  her 
husband  Sir  John  Hay,  or  to  the  survivors  or  survivor  of  these 
parties.  lu  order  to  give  effect  to  tfais  direction,  the  deed 
further  proTldes  and  declares,  that  the  entail  or  entails  to  be 
granted  by  the  trneter  or  his  trustees  in  favour  of  bis  nieces, 
teriatim,  uiall  stand  inspended  duiing  their  lives.  In  short, 
the  nieces  of  the  testator,  and  Sir  John  Bay,  who  wns  put  upon 
the  same  footing  with  his  wifu  as  a  beneficiary  under  the  trust, 
and  the  survivors  or  survivor  of  these  parties,  are  to  enjoy  the 
free  yearly  produce  of  tho  real  estates  carried  by  the  trust,  with 
the  exception  of  the  Abbey  and  lands  of  Culross,  under  deduc- 
tlon  only  of  the  annual  mUgoinge.  It  la  npon  the  meaning  of 
these  wurds  that  the  question  toras. 

"  The  trustees  having  entered  into  poFsesrion,  and  made  np 
titles  to  the  estate,  proceeded,  in  the  course  of  their  maniwe. 
mcnt,  to  expend  considerable  sums  upon  them,  consiEtinR 
partly  of  the  ordinary  and  necessary  annual  expenditure.  In 
ihe  way  of  repairs  nnd  otherwise,  iDBcparablc  from  the  enjoy- 
[aucb  propcrfy.and  partly  of  extraordinary  expenditure, 
lample,  as  the  erect:on  of  new  farm  bouses  and 
Qtber  improvements  of  this  description.  In  stating 
accounts  under  the  clatue  of  the  trust  first  re- 
key  have  charged  the  whole  of  this  expenditure 
itely  as  a  deduction  from  the  yently  produce  of  the 
other  words,  against  the  parties  to  whom  they 
^  _  ndannnally.so  long  as  any  of  tbem  shall  survive, 
Jvf^tt  the  free  produce  of  the  reridoe  of  the  tmst-estate. 
jT^qipanuen  contend  that  tlils  is  contraiy  to  the  intention  of 


RirBobertPre6ton,whoburdenedthem  only  with  the  dedocytie 
of  annual  otUgoingt,  and  which,  it  Is  said,  cannot  include  etira- 
ordinary  expenditure,  while  the  only  plea  in  law  for  the  defen- 
ders is  stated  in  these  terms — '  tiiat  having  regard  to  the  pn< 
Eumed  will  and  intention  of  the  testator  in  the  settiemoit  of 
bis  succession,  they  as  trustees  were  weU  warranted  in  dedart- 
Ing  the  expenses  of  all  repain  and  Improvements  made  br 
them  from  the  annual  income  payable  to  the  Ufirenien.'  U 
appears  to  the  Lord  Ordinary  that  the  testator's  nieces  tn 
here  very  properly  described  as  UfemUert,  as  it  can  scarcely  be 
disputed  tliat  the  practical  result  of  Kr  Bobert  Preston's  souk- 
what  peculiar  or  rather  whimsical  settlement  la  to  place  Um 
ladies  in  this  portion,  although  ha  gives  them  no  fiHi^  titk 
as  liferenters.  Nor,  Is  it  apprehended,  does  this  at  all  ifiect 
the  relation  In  which  they  truly  stand  to  the  flars. 

"The  deed  gives  no  special  powers  in  r^ard  to  extraoi^nti^ 
expenditure  upon  the  estates,  or  any  other  than  the  nsoalud 
ordinary  powers  of  administration  implied  in  the  conveysoet 
of  real  estate  to  be  managed  by  trustees  for  the  jcdnt  behoof  of 
liferenters  and  fiars.  'Annual  outgoings' is  the  only  expns- 
sion  used  by  the  truster  to  describe  the  deductions  which  Um 
trustees  are  entitled  to  make  ftoui  the  produce  of  the  estatd 
before  paying  the  residue  over  to  the  liferent  beneficiaiies 
The  Lord  Ordinary  rather  inclines  to  read  tMs  as  a  directioti, 
not  to  charge  these  parties  with  extraordinary  expenditure  ndi 
RB  that  in  question,  which  is  in  no  respect  of  the  uators  of  u 
'annual  ont.ioiog.'  It  is  thought  this  expression  cannot  ttaioa- 
ably  apply  to  tiie  erection  of  new  form  steadings,  to  exteann 
and  costly  draining  on  the  new  system,  to  endoeed  plantstioDi 
and  other  improvements  i>f  this  permanent  character ;  yet,  if 
the  defenders  are  right  as  to  the  intentions  of  Sir  Bobtrt 
Preston,  the  Lord  Ordinary  can  see  no  limit  to  the  exteot 
to  which  they  may  improve  at  the  expense  of  the  liferenttri. 
Again,  if  It  is  to  be  assumed  that  the  trust-deed  is  alcQt 
in  regard  to  extraordinary  expenditure,  it  sttema  only  imbm- 
able  to  preeome  that  toe  testator  must  have  intended  tn 
allow  the  apportionment  of  this  as  between  liferenter  and 
fiar  to  lie  regulated  by  tho  rules  of  common  law.  These,  it 
is  not  diHputed,  impose  npon  the  liferenter,  in  the  ordiosrj 
cose,  only  ordinary  expenditure.  Including  the  interest  of  ex- 
traordinary expenditure,  while  the  principal  of  this  expeadilnre 
Is  thrown  npou  the  fiats,  for  whose  ultimate  benefit  It  is  Uid 
out.  The  Lord  Ordinary  has  acoordingly  disposed  of  the  cu* 
on  this  principle,  as  bo  cannot  discover  any  ground  for  the  dk- 
tinctlon  In  reference  to  the  apportionment  of  burdens  toLea 
hy  the  defenders  between  a  feudal  liferenter  and  lifereaten  in 
the  position  of  Sir  Bobert  Preston's  nieces.  It  is  tree  tbit 
their  privileges  are  somewhat  more  limited  than  if  they  W 
been  vested  with afendal  title  as liforenten ;  hat  thiscan  sn- 
redly  afford  no  groond  in  lav  for  imposing  upon  titen  hearid 
burdens,  as  in  a  question  with  tbe  flara  onder  the  trust. 

"  It  will  be  observed,  tbat  no  blame  is  attached  to  tha  tnt- 
tees  for  their  expenditure  upon  the  estates,  and,  on  the  cod- 
trnry,  with  reference  to  the  interest  of  the  flaiB,  the  paisecH 
admit  tbat  It  has  been  judicious.  Acoordingly,  no  penoDil 
claim  whatever  is  prefoned  agidost  the  tmstees,  the  sole  ob- 
ject of  the  action  being  to  constitute  the  extraordinaty  expen- 
diture  in  question  as  a  debt  against  the  tmst-estatfc  Tbtdfr 
fenders  say  tbey  have  no  trust-funds  st  their  disposal,  oUkt 
than  the  rents  of  the  estates,  to  meet  this  expenditare.  Thi* 
will  probablv  be  thought  immaterial  if  the  Lord  Ordinary  ti 
right  in  holding  that  Sir  Bobert  Preston  did  not  intend  tuj 
the  expense  of  extraordinary  improvemcnta  shonld  he  dednct^ 
from  the  rents  of  the  estates  before  the  rei^doe  was  paid  o*<r 
to  the  liferenters.  But,  besides.  It  seems  quite  amlBtaketocoB- 
tend  that  the  rents  are  the  only  funds  to  meet  this  expenditure. 
In  the^Srri  place,  there  is  tho  English  personal  snceeetiou  oj 
Sir  Bobert  Preston,  amounting  to  upwards  of  £800.00ft-wJ 
wbicb,  although  from  accidental  circumstances  it  hu  li*^ 
thrown  Into  Chancery,  must  ultimately  become  a-rtiU&le  if 
the  purposes  of  tlie  trust.  In  this.  Indeed,  the  fnteotfOB  " 
Sir  Robert  seems  to  have  been  disappcdnted  for  the  praBL-^U> 
it  cannot  l>e  questioned  that  he  Intended  and  b«lieT(H^  lu* 
trustees  were  to  have  the  entire  management  of  his  succff^ioo- 
But,  in  the  fMom/ place,  the  defenders  admit  that  ti^vy  ht^t'Bi 
their  possession  a  sum  of  £10  000  sterling,  specially  approE>i> 
ated  hy  the  trust-deed  to  be  laid  out  in  omamentftl  muijioti- 
menta  at  Culross  Abbey,  *  at  tbe^easure  ot^y  said 
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stColroBB,  itjnst  becomes  part  of  tlie  tnut-estato,  and  aaench, 
Uipplicakletoall  legitimate  trust  purposea.  Now  tlie  purauetg 
bare  offered  to  diacbarge  their  right  to  have  tbia  moaey 
txpended  at  Cnlross  to  the  extent  of  the  expenditure  in  ques* 
Hon,  and  to  allow  it  to  be  applied  in  replacing  the  rents 
■gainst  which  that  expenditnre  bas  been  charged.  The  Lord 
Ordinaiy  aeee  do  legal  objection  to  this  mode  of  adjiwting 
mattetB  between  the  parties,  and  ho  muxt  therefore  hold  that 
tbe  trustees  have  at  their  disposal  trust-funds,  other  than  the 
lentt  of  tbe  estate,  amply  sufficient  to  meet  the  extraordinary 
nptnditare  with  which  they  have  proposed  to  harden  the 
lifeitDtere. 

"  It  vonid  hare  been  more  satisfactory  to  the  Lord  Ordinary, 
Mxe  fitpueiag  of  the  declaratory  conclostons  of  tbe  action, 
to  ban  wen  an  articulate  statement  of  the  whole  expenditure 
b;  the  troEteea,  and  of  the  precise  nature  of  tbe  Improvements 
fa  vbich  It  has  been  \aid  out.  This  was  accordingly  suggested 
tt  Ibe  debate,  bat  It  was  objected  to  oo  tbe  ground  that  the 
psities  would  hare  no  difflcnlty  whatever  in  apporUoniog  the 
opeDdituro  into  ordinary  and  extraordinary,  in  tbe  event  of 
thii  being  neceraaiy  to  carry  oot  uy  interlocutor  dispo^g  of 
tbe  general  declaratory  concIuslonB." 

Tke  defmdeTS  redumed. 

lord  Prttideai. — ^The  interlocotor,  so  fitr  an  it  goes,  seems  to 
me  to  take  subatantially  a  correct  view  of  Sir  Eobort  Preston's 
deed-that  is  to  ny,  that  extnundioary  repaits  on,  or  rebuild, 
ine  &nD  steadings,  do  not  form  proper  cnargea  against  tbe 
annaal  rents  of  this  entailed  estate;  It  may  be  a  nice  qoesUon, 
whetber  these  Indies  are  to  be  contiidercd  as  liferenters ;  but 
I  do  not  kuow  that  It  would  improve  the  defendere'  cane  were 
■e  to  bold  tfaem  not  to  be  oo.  In  either  case,  J  see  no  warrant 
!<x  n»klng  the  expenses  in  gnestion,  charges  a^lnst  tbe  an- 
Eiol  proceeds  of  tbe  estate.  They  must  come  out  of  some  part 
of  the  sobstance  of  the  estate ;  I  do  not  say  what  part.  That 
b»  not  been  decided  by  the  Lord  Ordinary ;  his  Lordship 
butimply  decerned  in  terms  ot  the  declaratory  conclusions. 
On  that  point  a  difficulty  has  been  raised  to  this  effect,  that 
tb«  Lord  Ordinary  baring:  decerned  generally.  It  is  uncertain 
«bicb  alternative  be  goes  on.  But  what  the  summons  comes 
to  it  rimply  that  these  ezpMises  are  not  to  be  taken  out  of  the 
usnl  proceeds,  bnt  from  the  entailed  estate,  or  tbe  other 
paitB  of  the  trust-estate,  as  they  can  be  got.  Ko  doubt  it 
»OQld  have  been  better  If  the  interlocutor  had  dealt  merely 
*ith  this  negative  conclusion.  The  substance  of  the  case  is, 
vbether  the  money  is  to  come  out  of  the  annual  proceeds.  I 
in  not  know  whether  tbe  qncetion  as  to  the  £10.000  is  within 
Ibe  Rommoos,  bnt  it  ct-rtainly  ia  not  within  Uie  interlocator, 
ud  I  give  no  opinion  In  regard  to  It. 

Uri  Fallerton. — I  am  <tf  the  mme  opinion.  As  to  the  nega- 
tiTepartof  the  conclnsions,  there  is  no  difficulty.  Great  part  of 
thedefniders*  orgoment  as  to  their  peculiar  situation  as  trus- 
tee, tetb  rather  a«ainBt  than  for  them.  It  may  bo  that  these 
■uiea  were  not  liferentetB,  and  it  does  not  appear  who  were 
Ibt  flan.  I  cuinot  conceive  that  these  words, "  the  whole 
■"oul  otttgolnKH,"  can  be  construed  so  widely  as  to  include 
npeodttnre  which  rests  only  on  the  discretion  of  the  trustees. 
2ot  then  they  ask,  whence  they  have  power  to  get  the  requi- 
ntefands,  if  not  out  of  tho  annual  proceeds.  I  do  not  see  that 
tiwy  have  any  soch  power.  They  could  do  it  only  with  the 
J«>«mtof  the  ladies,  who  had  agreHtiDtore8t,and  wonld  pro- 
btiij  have  giTeo  their  consent.  Bat  It  does  not  follow  from 
that  the  trustees  had  power  to  moke  such  expenditure 
vithoDt  tbdr  consent. 

Cum»ghame.—1  am  also  of  opinion  that  the  interlocutor 
of  the  Lord  OrrUoary  is  well  founded,  under  tbe  rerbal  correc- 
proposed  by  your  Lordship.   Indeed,  ttie  present  aj^wara 
>a  ne  to  be  a  esse  very  simple  and  clear. 

uxUng  to  the  different  clauses  of  ttte  trast-deed,  these  seem 
"2  wtAlbh,  that  the  truster  meant,  after  directing  the  payment 

a  wletr  of  legacies  and  annuities,  to  give  the  balaneeof  his 


"^*Ws  three  nieces,  his  nearest  relations,  and  to  place 
'?f*yft»lltiiation  of  U/erenlert ;  and  I  must  presume,  from 
^jWMBB,  and  from  the  words  used,  be  meant  to  make  them 
iSS^^  aoat  favoured  class. 

MMmAb  1m,  all  Ifferenters  are  liable  fbr  periodical  bur- 
H  iavirlaUy  payable  oat  of  the  income ;  but  they 
for  ntrat^dinory  expenditure.    In  particular, 
'luenc  Improvements,  stich  ai  for  boUdhigs. 
likn  steadings,  expensive  dndnag^  or  ]^aat- 


ing  of  woods,  or  assetsmenu  for  chorches  and  manses,  ore 
chargeable  ngsinst  the  ^  of  tha  property*  and  do  not  gencmlly 

fall  on  liferenters. 

Is  there  any  ground  fur  argolng  that  that  was  oot  the  mean* 
ing  of  the  truster  here  1  Quite  the  reverse.  The  words  ap- 
pear to  me  clear  and  unambiguous.  The  trutt>deed  bears, 
that "  the  rents,  dividends,  interest,"  &c,  shall  be  divided  into 
threeequal  parts,  for  appropriation  to  his  nieces,  "after  deducting 
tlierefrom  the  whole  annual  outgoing!  of  every  description,"  &c. 
Now,  can  the  erection  of  a  farm  steading,  or,  it  may  l>e,  of  a 
mansion  house,  or  of  a  church,  or  the  like,  be,  in  any  reasonabta 
sense  of  the  term,  called  an  annuai  outgoing  f  It  seems  obvious 
that  expenditure  of  this  description  is  the  veiy  converse  of  snch 
a  clatoL  Pat  the  case,  that  the  Abbey  of  Culross,  to  which  the 
truster  was  evidently  so  much  atuched,  had  been  destroyed  by 
accidental  ffre,  could  the  trustees  have  restored  that  ancient 
and  picturesque  edifice  us  an  outgoing  from  the  rents,  at  the  ex- 
pense of  the  liferenters  f  Such  a  plea  would  have  been  palpably 
unreasonable  and  extravagant ;  and  it  follows,  that  all  extraordi- 
nary expenditure  unexpectedly  emerglDg,  must  be  jndged  of 
the  same  role. 

The  case  of  Morrison,  though  bearing,  in  some  points,  a  slmU 
larity  with  tbe  present,  was  truly  very  different.  The  dedoe- 
tioos  fh>m  the  liferent  were  not  defined  or  restricted  to  mere 
annual  tfiagmngi ; — all  tueettarp  eijmuea  were  to  be  deducted. 
Neither  was  there  any  attempt,  in  tlie  process,  to  claim  the 
expense  of  permaneat  balldlnga  fhun  the  liferenters  i  but  all 
asked  in  that  case  was  the  expense  of  a  title,  indudiog  a 
casualty  Immediately  payable  to  the  superior,  necessary  to  ex* 
pede  a  titU.  While  that  was  found  chargeable  in  Morrison's 
case  oat  of  the  rents^  as  a  necessary  prelimina^  to  any  intro- 
mission, I  cannot  view  the  decision  as  affecting  toe  construction 
of  the  very  differently  expressed  deed,  on  which  tbe  present 
qoestlm  depends. 

Lord  Ivory.— 1  am  rery  clearly  of  the  some  opinion.  Tb« 
grounds  of  my  opinion  have  been  already  expressed.  I  espe- 
vially  concur  with  the  views  of  Lord  Fullerton  ss  to  the  powers 
of  the  trustees.  I  agree  with  your  Lordship,  that  this  Is  not  a 
technical  case  of  fiar  and  lifurenter.  Bubstantially,  the  cha< 
racter  of  the  interests  of  the  parties  is  the  same,  and  if  it  be 
said  it  is  not,  the  case  is  so  much  tbe  worse  for  the  trustees. 
The  tmatees  are  proprietors  of  the  estate  subject  to  the  righto 
of  parties  bavin;;  two  classes  of  Interests — permanent  on  tbe 
one  hand,  and  temporary  on  tbe  otfaer  ;  and  they  are  not  en> 
titled  to  throw  the  expeuBes  incurred  for  behoof  of  the  perma- 
nent interest,  upon  the  parties  entitled  to  the  temporary  inte- 
rest. The  trustees  ore  not  cntiUed  to  prejudice  the  interests 
(^rither  puty.  I  cannot  hold  the  term  "annual  outgoings*' 
to  Include  tbe  expenditure  in  question.  Accordingly,  I  hold 
that  tlie  tmstees  have  gone  beyond  any  power  they  had,  with- 
oot  the  consent  of  parties ;  and  if  it  is  said  that  that  consent 
was  implied,  tbe  implication  cannot  be  carried  fortber  than 
this,  that  it  was  given  on  condition  that  their  share  of  tho  ex- 
peoditure  should  be  proportioned  to  their  respective  interesta. 

The  Court  pronounced  the  foUowinf^  interlocutor: — 
Find  and  declare  that  tbe  capital  sums  expended  by  tbe 
defenders,  as  trustees,  in  repairs  or  improvements,  or  other 
operations,  other  than  and  beyond  the  ordinary  repairs  on  the 
estates  in  question,  ought  not  to  be  chanted  against  and  de- 
ducted from  the  annual  Income  of  tbe  said  estate ; — to  that 
extent  adhere  to  tbe  interlocator  of  the  Lord  Ordinary  :  But 
recal  in  hoe  ttatu  tbe  said  IntM-locator  in  bo  &r  as  It  diqwees 
of  the  declaratory  conclusions  of  the  libel  other  than  that 
conteined  in  the  above  finding  and  declaration ;  and  remit 
to  Lord  Cowan,"  &o. 

Lord  Ordinary,  Dondrennui^^et.  Maltland  :  Bobert  Hal* 
dane,  W.S.  Aomt.—AlL  Dnndas,  Gordon ;  Dundas  &  Wilson, 
C.8.  Asva».—Vr.  Clmt.— (W.G.T.) 


1S<&  January  1853. 
«         SaooHV  Diniuur.  ^ 
JoHH  Oadeix,  Pditiontr. 
Disentail,  Fetilion  'for  —  Interlocutor — Eraanra— Proeess— 
Afttr  a  petUiou  for  diuatail  kmd  bum  grmnted,  it  ims  dit- 
coomd,  tMb»eqii«»t  to  tx^ael,  th«t  in  the  imttrloqit^  of  Cnfrt 
inlerponing  autkorily  to  the  tiisfnuneat  ^^i^eiint/.  «^^^^  / 
img  varraiU  to  the  keeptrofthe  re^'sw^^intfuWoVtMn^i 
the  wcrda  *  iiutnmemt  and  '  tailHtil'  Mrs  writttn  on  tratmnM- 
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The  Court,  oh  Iht  application  of  the  {original)  petitioner, 
granted  marrant  on  the  extractor  to  retrantmit  the  procett 
to  the  clerk  of  Court,  with  a  view  to  the  Court  pronouncing 
the  interlocutor  of  new  ;  but  o>>»prveiI,  that  the  eratfrtM  did 
not  form  any  objection  to  the  validity  of  the  decree. 

■  The  petitioner,  as  heir  ia  possessioD  of  the  entiled 
estate  of  Tranent,  presented  a  petition  for  dtscotail  un- 
der 11  A  12  Vict.  0.  36,  §  3. 

Aathority  was  granted;  and  the  petitioner  having, 
in  terms  of  the  statnte,  produced  ft  proposed  instru- 
ment of  disentail,  the  Court  {ffonoonced  the  fbUoviog 
interlocutor: — 

"  The  liOrd*  baring  resumed  consideration  of  ttie  petition 
of  John  Cadell,  and  of  tho  instrument  of  disentail  now  pio« 
dnced,  int«rpone  tlieir  authority  to  the  B^d  instrument  of  dv- 
entail,  and  grant  warrant  to  the  Iceeper  of  the  register  of  tail- 
lies  to  recortl  tho  same  alon^  with  this  decree,  and  decern." 

The  petitioner  extracted  tho  decree,  and  subsequently 
recorded  the  instminent  of  disentail,  and  the  decree,  in 
the  register  of  tailliea. 

The  petitioner  now  lodged  a  manuscript  note,  stating — 

"  In  the  course  of  certain  ncgotiattonB  which  have  been  en- 
tered Into  by  the  petitioner  with  the  view  of  obtaining  a  loan 
on  the  aecniity  of  the  lands,  an  obJecUon  haa  been  tuten  to 
^  procednre  on  the  ground  tfant.  in  tfab  Intcrlocator,  the  word 
'  Inrtrnment'  and  tbe  word  '  talllies'  are  written  on  crasores ; 
and  although  the  petitioner  does  not  admit  the  validity  of  this 
objection,  he  feels  It  incumbent  on  him,  in  tbe  circnnutauees, 
to  malie  tbe  present  application  to  your  Lonbbip,  in  order  to 
its  being  obviated  and  removed." 

The  petitioner  accordingly  prayed  the  Court — 
"  to  grant  warrant  to  the  principal  extractor  of  Court  to  re- 
transmit the  petition  for  disentail,  and  its  grounds  and  war- 
rants, to  tbe  clerk  to  tbe  procees,  and  thereafter  of  new  to  pru- 
honnce  an  interlocutor  intvrponing  authority  to  tlie  instrument 
of  disentail,  and  granting  warrant  to  the  keeper  of  the  register 
of  taillles  to  record  tbe  same  along  with  the  decree." 
'  Lord  JutHee-Clerk, — ^Tbis  application  is  presented  on  the 
ground  that  the  words  '  instrument'  and  *  talUles,'  in  our  In- 
terlocntor,  are  written  on  erasures,  no  mention  \>eing  made  of 
that  fact  in  tbe  interlocutor  itself.  There  in  no  objection  to 
our  granting  the  prayer  of  this  petition ;  and  as  it  may  hdlltate 
llr.  Oadell's  arrangements,  we  shall  do  so.  At  tbe  same  time 
we  wish  it  to  be  distinctly  understood,  that  we  do  not  hold 
the  erasnres  in  question  to  form  any  oi>jection  to  the  validity 
of  the  decree,  Ttie  word  *taiUies'  is  altogether  unneceesar)*. 
Tbe  interlocutor  would  have  l>een  quite  intelUgihle  and  suffi- 
cient though  It  bad  merely  granted  wanant  to  the  keeper  of 
the  legiater,  without  saying  anyUiing  about  tailliei.  We  grant 
the  application,  but  on  tbe  disunet  understanding,  tliat  we  do 
not  hold  that  erasnres  such  as  these  con  vitiate  it 

Warrant  granted, 
AA  Deas ;  Hoghes  ft  H ylne,  W.8.  Agtiitt^^  CbHc^W  .Q.T.) 

14fA  January  1853. 
First  Division. 
Thb  British  Linen  Company,  Punwrt,  v.  Robebt 

•  Alexander^  J)e/ender. 

_  Joint  Adventure— Joint  nnd  Several  Obligation-^ Construction— 
Bill  of  Exchange—  Threepartiei  enteredinto  a  joint  adventure 
for  the  purcbaie  of  a  number  of  railway  Mhare$,for  joint  behoof, 
it  being  agreed  that  two  of  the  partiee  werelo  provide  the  fundi 
for  payment  by  drawing  on  the  third  party,  and  discounting 
and  remitting  to  him  the  ^«cecd(— Held  that,  according  to 
the  (me  inmort  of  the  agrtmtnt  iff  partiee,  the  raising  the 
mom*g  m  Mt  woiuur  eowiuaUtd  among  tlumf  waa  a  primer 
part  of  the  joini  adotmttirt,  and  thtreforg  tkmt  eadt  if  iiem 
wan  liabit  to  tkt  diaeotmler,  at  smeA  in  tU'6i&  wikk  did 
not  hear  kia  muc,  sa  in  tiote  which  did. 

Tlus  was  an  action  for  payment  of  tvo  bills  drawn 
\fj  Andrew  Smith  junior^-upon  and  accepted  by  Gower 
'^epbews.aiid  Co.,  ^ud  discotmted  by  the  pursuers.  ' 


The  Bummons  set  forth — 
"That  in  or  about  tbe  month  of  Kovember  1846,  a  tpecuU- 
tion  or  joint  adventure  was  enUred  into  by  Gower  Nephews  uA 
Company,  Andrew  Smith  junior,  and  tbe  delender,  for  tbe  pur- 
chaae  of  cerUin  shares  In  tbe  South  Wales  Bailwiy  Company, 
wberebr  it  was  n(<r  ofia  agreed,  that  each  of  tlie  said  panlei 
should  nave  one-third  interest  therein  for  profit  or  loss ;  ind 
the  said  Andrew  Smith  junior,  and  Bobert  Alexander,  were  to 
provide  the  funds  fur  the  due  payment  of  the  purchase,  and  any 
calls  which  might  be  made  previous  to  realization  of  the  open- 
tioo,  by  drawing  on  Qower  Nephews  and  Company,  and  dii- 
counting  and  remitting  to  them  the  proceeds  in  tn^er  to  meM 
the  same:  That,  accordingly,  various  bills  were  drawn  1^  the 
said  Andrew  Smith  junior,  and  Robert  Alexander,  on  Gower  Ne- 
phews and  Company,  and  discounted,  and  the  proceeds  retnil- 
tcd  to  them,  in  terms  of  the  above  agreement,  for  the  purpose  of 
paying  the  purchase-money  of  tbe  said  shares,  and  tbe  calli 
made  thereon  previous  to  realisation,  or  otherwise  applied  in 
the  prosecution  of  the  said  joint  adventure and  in  particnlsr, 
the  two  bills  sued  on  were  drawn  by  Andrew  Smith  junior,  upon 
and  accepted  by  Gower  Nephewaand  Company,  and  discoauud 
with  the  pursuers,  "  and  the  proceeds  were  remitted  to  thetui] 
acceptors  fur  the  purposes  foresaid,  or  otherwise  applied  in  tbe 
prosecution  of  the  said  joint  adventure  "  That,  in  the  circum- 
sUnces  abnve  detailed,  the  said  Robert  Alexander,  as  one  of  the 
said  joint  adventurers,  is,  jointly  and  severalty,  along  with  ths 
said  Gower  Nephews  and  Company,  and  Audnw  Smith  jonior, 
both  of  whom  have  become  bankrupt,"  liidde  to  the  punaers  is 
the  amount  of  the  two  bills  in  qoesttoo. 

The  defender  pItadtA — 1.  That  the  pnrBtwni  had  m 
claim,  inasmuch  as  he  was  no  party  to  the  bills,  mnd  the 
money  advanced  in  discount  vasnot  advanced  to  him  or 
on  his  credit.  2.  No  grounds  were  relevantly  set  forth 
on  which,  in  respect  of  interest  in  the  purohaae  of  the 
railway  shares  or  otherwise,  the  defender  oonld  be  mis 
liable  in  the  amount  of  the  bills. 

The  Lord  Ordinary,  on  26th  ^Vovember  1850,  repl- 
ied the  defences,  and  issued  the  following — 

"  Note. — ^Tliat  there  was  a  joint  adventure  to  wbicb  Mean. 
A.  A.  Oower  Nephews  and  Co.,  the  defender  Bobert  Alexandsr, 
and  Andrew  Smith,  were  tbe  partners,  cmnuot  1>e  rtitputsil- 
This  is  proved  by  tbe  letters  of  25th  November,  SSih  Novcb- 
her.  and  1st  December  1846,  in  wbtch  Uie  tenns  of  It  wiU  ks 
found.  They  were  to  havea  joint  adventure  in  17fiO  shonaia 
the  South  Wales  Bi^lway,  afterwards  increased  to  IMO  shans. 
There  was  no  agreement  that  each  party  was  to  parchaae  and 
put  into  the  adventnre  a  certain  number  or  portion  of  these 
shares.  They  were  purchased  or  to  1m  purchased  generally  for 
j.oint  behoof— 1760  shares  having  t»een  boi^t  at  the  ontsrt  of 
the  adventure,  and  200  shares  subsequently ;— and  It  was  port 
of  the  agreement  In  relation  to  the  jidnt  sdventon  Sn  Umm 
shares,  that  money  was  to  be  provided  in  %  certain  spedisd 
way  to  pay  tbe  price  of  the  shans,  and  olio  Om  asOs  that  might 
ajterwarde  be  made. 

"  Tbe  Lord  Ordinary  cannot  think  tliat  the  case  odmitsof 
being  represented  to  be  one  in  which  the  defender  Alexander 
is  to  be  oonridered  aa  having  agreed  topnt  In  aoaiuch  momej 
Into  the  joint  adventnre  which.he  might  proonrewbeM  hecodd. 
while  Smith  was  to  do  the  xame,  so  as  therein  to  lay  a  graaa4 
for  tbe  plea,  that  tbe  defender  having  implemented  blapBrt,Do 
responsibility  can  attach  to  bim  fbrtbeobUgationswhicfavi^t 
be  undertaken  by  Smith,  by  discounting  blUsor  othwwip%iu 
order  to  ndse  the  portion  of  the  fonds  to  be  providod  1^  Ub. 
The  terms  of  the  agreement— tbe  ejpuUtp  of  intawnt  wMA 
the  three  parties  were  to  have  In  the  advontore— 4l)e  Caetlbat 
the  whole  price  was  to  be  raised  by  billa,  which,  altboi^fa  they 
were  to  tbe  extent  of  one-half  to  be  drawn  by  the  ili  hwlii 
and  the  other  half  by  Smith,  were  aU  to  be  accepted 
Messrs.  Gower — and  the  accounting  which  was  involved  «sbe- 
tween  them  In  reference  to  the  funds  thn  to  be  raliwlftsimr 
ment  of  the  price  of  tlie  sbansi  umI  oalla,  in  iriiieh-  oMpaMr 
each  would  have  to  bear  the  burden  to  the  exteat  iill 
and  be  debited  or  credited  aoeotdlngjy,  so  as  to  p«MlM»ttst 
effect  instwd  of  tbe  amount  or  advance  to  be  |ial<  —  —Hi 
being  regulated  by  the  sums  which  IHs  alh^ed  wet»tsAa«asi- 
tributed  by  Smith  and  the  defender  Alexander— aUtbawtttofis 
are,  in  the  Lord  Ordinary's  apprehension,  ootinriyadTCsn  ta 
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the  aJlegvd  Bt«te  of  the  fa/^  on  which  the  aon.UaUllt]rt  u  Uios 
contfiuted  foi,  Is  firanded. 

"  He  It  of  opiolon  that,  according  to  the  tnie  Impoit  of  tho 
t^meat  of  tho  psTties,  the  rairing  the  money  la  the  maaoer 
coveDUted  between  Hum  (by  dUcoonttng  bilb)  was  a  proper 
ftrtvt  the  Joint  adreotare — that  it  wag  aa  arrangement  8pe- 
fUHr  agreed  upon  among  the  todi  to  focilitate  the  procnrlng 
the  DeccMiry  fanda — and  that  erery  act  done  for  the  parpoae 
ni  io  tnitb  the  aUofthe  socii  for  the  loeial  &A&00/,  although  the 
Bvnetof  only  one  or  two  of  the  noeti  might  appear  in  it. 

"Bf  the  arrangement  specialty  agreed  upon,  while  the  cre- 
dit of  CM  of  the  Joint  adventurers  was  to  be  pledged  for  tbe 
lAde  simi  to  be  obtained  for  the  purposes  of  the  adventnre 
Vjthe  discounting  of  bills,  that  of  each  of  the  oihtr  two  was  to 
k  (Mg«d  for  only  one-half.   This  was  the  way  in  which  it  was 
deraed  expedient  that  the  requisite  funds  should  be  raised ; 
batiaereiy  Instance  in  which,  in  porsuance  of  that  arrange- 
■eat,a  transaction  was  entered  into  by  any  one  of  the  adrtin- 
tnreti  with  a  third  party,  although  only  his  own  name  and 
thktofoneofthe  other  adventurers  appeared,  and  their  credit 
iIoDe  was  directly  pledged,  and  the  existence  of  tbe  joint  ad- 
Teotitre  concealed,  it  was  in  reality  entered  into,  not  for  tbe 
tepanU  behoof  and  on  the  MtparaU  account  of  tkae  two,  but  on 
Acconot  of  the  joint  adventure,  and  for  the  joint  behoof  of  all 
tbe  three  adventurers.   The  adventurer  who  pledged  his  own 
creditand  that  of  another  co-ad  venturer,  might  ostensibly  and 
nominally  do  so  for  himself  and  tbe  other,  as  f  ndividoals ;  but 
io  hot  he  was  doing  it  upon  the  authority  or  by  tbe  mandate 
of  the  whole  Joint  adventurers,  io  prosecntion  of  tbe  arrange- 
ment which  they  had  agreed  should  be  carried  ont  for  raising 
tbe  reqnifite/nnde : — he  was  acting  for  them  all  jointly  as  joint 
Cdfentnreti,  and  for  the  joint  adventure  :— And  if  that  be  tha 
}«t,mA  the  money  so  obtained  was  remitted  to  the  proper 
tod  appointed  quarter,  to  be  applied  to  the  purposes  of  the 
j(HDt  adveotore,  that  is,  'towards  the  payment  of  the  juiut 
cinres  with  Hr.  Alexander  and  ourselves,'  as  Messrs.  Oowcr 
apnis  tt  ia  a  letter  to  Hr.  Smith  acknowledging  a  remittance, 
wditill  more,  if  it  was  so  applied,  then  the  tliird  party  so  dealt 
with,  and  wlio  wad  at  the  time  In  ignorance  of  the  joint  ad- 
natartv  b<w  the  benefit  of  a  Jidnt  liability  against  all  the  aoeiif. 
Mntfog  tin  latent  wefuf;  when  the  Joint  adventnce,  and  the 
iotereet  of  that  person  in  it,  are  afterwards  discovered,  because, 
while  aomioally  the  dealing  is  with  an  individnal  partner,  or 
two  tt  them  as  individuals,  it  is  truly  and  subatanUally  one 
with  the  joint  adventure  iteelf,  out  of  which  the  joint  adven- 
ture it  to  take  tbe  benefit,  through  tbe  medium  of  the  act  of 
tbe  partnen.   The  tliiid  party  will  hare  the  benefit  of  this 
jast  liaUUty,  Jwt  as  he  would  be  entitled  to  attach  the  joint 
•^nntoie  property  In  payment  of  the  debt  which  bad  been 
oontmeted  to  bito. 

"  U,  then,  in  ^e  present  instance,  the  money  raised  by  Smith 
vpcn  the  credit  of  bis  and  Messra.Oowei's  names,  by  bills  and 
diaeotuit,  had  been  borrowed  by  them  upon  bond,  the  Lord 
OrdiiHty  boMs  tbat  Uw  oreditor  would  have  been  entitled  to 
netnerthe  amonnt,  not  only  from  these  two  joint  adventu- 
rm,  whose  credit  was  directly  pledged,  bat  also  fronvtbe  de- 
&Dilfif,  as  one  of  the  Joint  adventorers,  when  the  state  of  the 
cue  came  to  be  asoertained,  and  on  proof  or  admission  that 
tbs  tDooey  bad  been  remitted,  on  acconnt  of  tbe  joint  adven- 
tvei  totbe  Messrs.  Qower.  Mow,  in  the  present  case,  not  only 
■nehmittfnMe  of  the  money  raised  (and  for  which  liability 
1>  n^ht  to  Iw  imposed),  proved,  but  It  was  also  proved  that 
it  wsi  ap|4ied  to  toe  purpoee  of  tbe  Jdnt  adventure,  with  the 
'mptioB  of  a  portion  of  it  which  it  is  said  there  is  gronnd  lor 
BHintiiiiing  tiiat  the  Uesirs.  Gower  misappropriated, — a  cir- 
fnirtinoB  wfaicb,  if  true,  would  be  irrelevant,  as  the  lenders 
"AUnat  be  affected  by  the  Hem.  Oower's  fidlore  in  duty  to 
tMresestituenta. 
"fiat,  the«,  it  is  said  the  money  was  ndsed  by  the  dlsconnt- 

0*  fcfflawith  a  bank,  who  are  traders  in  money,  and  that 
P*nki>dsahag  in  money  in  that  way  are  limited  in  tb^  claims 
te  ltsfhsl^iUuali  transacting  as  iodivldnalsi  whose  names  are 
"fWilil*  ■ills  discounted,  and  upon  whose  credit  the  money  is 
^nMi^.  the  hacA  Ordinary  can  find  no  ground  for  this 
^Mtolha;4MMtioo  thus  attunpted  to  be  tsken  between 
"JM^CMltar  »ioint  adveoture  in  uat  way,  and  in  any  other. 
*^Mwm«Joae  although  only  by  cme  or  more  of  the  adven- 
^xnM^sdaae  fey  authority  of  ail,  and  for  jdoit  bdwof,  it 
{"*^iliM»ttfliaMG8  Ml  the  prinoiple^  In  the  questicm  of  lla- 
™9)MdkMMBli-ii«i«  goods  ponhasad,  the  ptioe  of  which  la 


demanded,  and  for  iriiich,  it  maybe,  the  bill  of  one  of  tiie  ad- 
venturers only  had  been  granted — or  money  raised,— and  if 
money,  how,  and  in  what  maaoer  or  form  it  may  have  been 
arranged  to  be  raited,  and  was  raised.  Bere  it  was  matter  of 
special  arrangement,  that  tbe  necessary  f^ds  were  to  be 
provided  by  biUa  being  drawn  in  a  eertmn  waif,  and  (Sieewi(- 
ed,  and  the  proceeds  remitted  to  pay  the  shares  puivbaMd ; 
and  it  is  conceived  that  the  banker  who  disouunted  tbe 
bills  of  two  of  the  three  joint  adventurers,  knowing  no- 
Uiing  of  the  third  at  the  time,  and  the  proceeds  of  which  were 
remitted  to  the  joint  adventure,  baf,  in  legal  principle,  when  ha 
discovers  tbe  real  state  of  tbe  case,  and  tbe  exbtence  of  tlie  joint 
adventure  io  which  a  third  party  also  was  engaged,  and  f« 
which  the  money  was  got,  just  as  good  a  ground  of  claim  for 
retmbarsemeot  against  tbe  third  adventurer,  as  in  any  other  of 
thase  cases  in  which  responaibility  has  been  found  to  attach  to 
the  latent  party,  when  the  joint  ailventure,  and  bis  interest  as  a 
joint  adventurer,  are  ditciosed.  Suppose  the  same  tbing  done 
In  the  case  of  a  regular  partnership,  would  it  be  any  answn  to 
tbe  demand  on  tbe  bill  of  two  of  the  partners  diseonnted  by  ■ 
banker  against  the  third,  that  the  money  had  been  got  hi  that 
form  f  Bat  if  not,  it  can  make  no  dinerence  that  die  case  is 
one  of  joint  adventure,  for  a  ji4ot  adventure  is  jnat  a  limited 
partnership,  and,  in  such  a  question,  the  same  priuelples  of  law 
are  applicuble  to  both. 

"  ^ere  are  various  details  Id -the  present  case  whidi  the 
Lord  Ordinaty  does  not  think  it  necessary  to  go  into.  He 
sees  nothing  in  tbem  which  appears  to  him  at  all  advene  to 
the  view  be  has  taken  of  the  right  of  tlie  pursuers  to  reoover 
from  tbe  defender." 

The  de&nder  reolumed. 

Lord  FiiOerton.—l  am  satisfied  tills  Interioentor  Is  wetl-fono- 
ded.  It  is  no  doubt  possible  to  find  a  very  near  resemblance 
between  cases  which  fait  within  the  rale,  and  thine  which  do 
noL  If  two  or  three  persons  agree  to  raise  money,  and  to  raise 
it  by  bill,  tbe  discounter  has  no  claim  except  agaiust  those  w1k> 
signed  the  bill.  But  if  tbe  money  is  raised  for  the  purposes  of 
tbe  joint  adventure — if,  in  fact,  it  forms  part  of  tlie  joint  adven- 
ture to  raise  tbe  money  by  UU— I  think  there  is  in  that  case 
enough  to  sulject  tiie  wbue  joint  adventorers  In  liability  for  tlie 
whole  amount  so  raised.  It  will  not  do  fn  that  case  to  say  that 
tbe  contract  was  simple,  and  had  no  connection  with  the  juint 
adventure.  It  is  no  doubt  a  simple  contract  to  raise  money, 
and  if  that  were  enough  to  free  tlie  parties,  such  a  case  as  this 
never  could  arise.  Mow,  what  is  the  contract  for  T  These  par- 
ties agree  to  enter  into  a  speculation  for  the  porcbase  of  railway 
shares,  and  the  money  for  tiiat  speculation  was  to  be  raised  in 
a  certain  way.  It  is  impossible  to  maintain  that  this  was  mere- 
ly an  obligation  on  such  other  parties  to  raise  a  certain  sum  of 
money  in  a  certain  way.  On  the  contrary,  it  was  a  contract  to 
raise  the  purchase  price  of  the  shares  which  formed  the  joint  ad- 
venture. In  short,  I  think  the  Lord  Ordinary  takes  the  sound, 
view  when  he  says  he'  is  of  opinion  tiiat,  aca»ding  to  the  true 
import  of  the  agreement,*  £c.  That  seems  to  me  the  sound  view ; 
and  confirmed  as  it  is  by  otiier  reasons,  X  am  for  adhering. 

Lord  Cuninffham. — ^I  agree  with  I<ord  FuUerton*;  and  con< 
ceire  the  views  of  the  responsibility  of  the  reclaimer,  on  which 
the  Lord  Ordinary  has  proceeded,  to  be  so  clear,.that  it  would 
be  a  subversion  of  the  most  positive  and  salutary  rules  in  tbe 
law  of  partnership  and  joint  adventar^  to  question  them.  I 
grant  fteely,  that  if  three  or  any  number  of  individoals  resolve 
to  join  in  making  a  purchase,  and  to  raise,  each  by  his  own  se- 
parate means,  funds  for  paying  their  respective  shares,  none  of 
tbem  would  be  liable  for  the  fund  thus  brought  by  tbe  others, 
into  contribution.  Tbe  present,  however,  is  tiie  very  converse 
of  tiuit  case.  Tbe  joint  adventurers  here  pnt  no  funds  from 
tbrir  own  capital  Into  the  jdnt  stock;  noneoftiiem  made  any 
adeaiue.  Hieir  project  commenced  and  was  carried  on  solely 
by  a  system  of  credit,  or  rather  by  a  sncoestion  of  wind  bills 
drawn  io  portions,  by  each  of  two  adventurers  In  Scotland, 
upon  their  partners  in  London.  By  this  means,  they  raised 
money  from  the  banks  sufficient  to  purchase  South  Wales 
railw^  shares  in  London,  worth  £7000  at  tiie  time  of  drawing. 
But  hen  the  partner  who  drew  the  UUs  tiiRN^  the  pnrsoen' 
bank.  £Uled  to  Tstira  them.  Io  such  a  ease,  were  not  the  whole 
eoeii  liable  to  tbe  Itank,  who  advanced  mousj  on  the  Mils,  actu- 
ally, though  secretly,  drawn  for  b^uxtf  of  the  j(4nt  adventure  f 
It  Is  impossible  to  recoodle  an  opposite  plea  wUIi'biw  fiewA^ 
pwinersbip  RspuosiUllty  hitbeitoai9llt»idd4<^v7(JgU: 
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Were  it  neeemiy,  tnodwr  eooaldentioD  might  be  ai^^ed  for 
the  lubjection  of  the  drfeodw.  No  etatenwot  it  made  that  all 
the  totU  vonld  not  turre  been  bonnd,  at  leait  fiir  tb»  firat  bUla 
drawn  by  Smith  and  Alexander  on  Gowera,  for  the  pnrpoeea  of 
the  joint  Bdrentnre.  How,  tlten,  can  any  of  them  be  relieved 
fmm  the  bills  libelled  on  ?  These  were  just  ordinary  renewal 
hilU  granted  to  meet  the  prior  Mlla,  for  the  pnipusea  ot  the  joint 
concern,  which  the  adTeatarera  nerer  extingaMied  with  thrir 
own  funds. 

On  then  ground^  I  hoM  all  tiie  OMdrentuTm  liaUe  to  tfw 
panuera  aa  Itbriled. 

Lord  leoiy. — I  am  of  the  same  opinion.  The  doctrine,  that 
the  discounter  is  the  seller  of  the  bill,  will  not  support  the  par- 
ties. The  whole  principle  of  the  oase  \%  InvolTCa  in  the  sen- 
tence of  the  Lord  Ordinary't  note  which  Lord  S'llllertoa  read. 
In  fiict,  it  was  a  jmnt  adTenlare  transaction. 

Lard  Pretideat.—1  have  urlved  at  the  sane  ooncloaton  on  modi 
the  aame  grotmds.  There  ia  a  good  deal  of  difficulty,  bat  tin 
matter  always  cornea  back  to  the  letter  of  SSth  Not.  1846,  which 
states  the  conditions  under  which  the  purchase  Is  made— riz. 
each  of  the  three  parties  "  to  hare  one-third  Interest  for  profit 
or  loss,"  Alexander  and  Smith  "  to  provide  the  f^nds  for  doe 
payment  of  this  purchase  by  drawing"  on  tbe  Arm  d  Oowers, 
"diieoiintinKaiidremittioKinordertomeettheiame.'*  I  do 
not  at  all  dissent  from  the  general  law  that  has  been  laid  down. 
The  qoestion  la,  what  wu  the  agreement  of  parttea.  I  think  one 
part  of  it  was  the  doing  and  accomidishmentof  that  which  is  now 
the  sulfject  of  this  action.  Raising  money  by  discounting  bills, 
fbrmed  part  of  the  joint  adventure,  as  much  aa  the  purchase  of 
shares.  The  whole  case  is  sammed  up  in  the  short  paragraph 
from  tbe  Lord  Ordiaaiy's  note  referred  to  bgr  Lotd  Folterton, 

Adhere. 

Lord  Ordinarjf,  Wood.— Ad,— Hackenate ;  Hunter.  Blair  k 
Cowan,  WJi.  A^ntft— Aif.  Penney ;  W.  A.  O  &  B.  Bills,  W.& 
^^sali.— W.  C»«ik— iW.aT.) 

I5(h  January  1853. 
First  Ditisioh. 
Jahb  Mahdsl,  PunutTy  v.  Willux  Maotbi^ 

Hfnor— Qnadrienniam  Utrlr — Held  that  the  tapie  e/the  quad, 
riennium  utile  eovld  not  he  pleaded  in  bar  of  an  aelion  of  re- 
duction of  a  bond  granted  bif  the  purtuer  and  hit  father,  which 
it  wat  sought  to  reduce  on  the  ground,  that  the  debt  for  which 
the  bond  wat  granted,  wat  a  debt  of  the  father  alone — that  the 
pursuer  wat  a  minor  at  the  d^te  of  granting — and  that  theie 
eireumttmeet  were  hnown  to  the  iMemdMr,  us  wlose  favour 
the  bottd  wot  granted,  whtn  he  took  the  deed. 

Action  of  rednction  of  a  bond  and  disposition  in  aeenrity 
granted  in  1837,  and  sasine  foUoving  on  it. 

The  Ijord  Ordinary  pronounced  the  following  inter- 
locutor, the  note  to  which  explains  the  facts: — 

"  Finds  that  the  expiration  of  the  mudrienmom  utiU  cannot 
be  pleaded  in  bar  of  the  present  action,  nor  to  the  effect  of 
cxdudtog  tho  purancr  from  a  proof  of  the  avermenta  opon  which 
It  is  grooaded ;  therefbre,  and  before  answer,  renewa  Uw 
orders  for  issues,  and  appoints  the  parties  renpectively  to  lodge 
Issues  by  the  first  box  day  in  the  ensuing  vucatioo. 

"  Ifott. — The  Iwud  and  disposition  under  leductjon  bean  to 
be  granted  by  'John  Manuel  senior,  John  Hanueljunior,  James 
Uannel,  and  Bobert  Manuel,  all  sons  of  the  said  John  Manuel 
■snior,'  and  by  the  said  James  Manuel  and  Bobert  Manuel 
with  tb»  tpeeM  adrice  and  consent  at  the  Ndd  John  Manuel 
aenior,  our  &ther,  as  oar  administrator  in  taw,  and  by  tbe  said 
John  Manuel  senior  as  taking  burden  on  me  for  the  said  James 
Manuel  and  Bobert  Manuel  my  so  dr.'  They  grant  tbenuelves 
to  have  borrowed  and  received  from  William  Manuel,  the 
defender,  the  sum  of  £600  sterling,  and  acknowledge  the 
receipt,  lenonnciog  all  exceptions  to  tho  contrary,  bindinfi;  and 
obliging  themaelves,  conjunctly  and  semally,  to  pay  that  sum 
at  the  following  term  of  Whitsunday,  witii  interest  and  penalty, 
in  usual  form ;  and  then  the  bond  proceeds, — for  tbe  said 
*  William  Manuel  and  his  foresaids,  their  &rther  security  and 
pore  certain  payment  of  the  said  principal  som,  interest  and 
penalties,  without  hurt  or  prejudice  of  the  foregoing  personal 
obligation,  and  Jn  eurroboratlon  then-o^  1  tbe  aidd  Jobn 


Manuel  Jimlor,  and  we  the  nid  James  Manuel  and  Bobert 
Manuel,  with  consent  foresidd,  sell,  alienate  and  dinooa^ts 
and  in  &vour  of  the  said  William  Manuel.*  te.  *  beritsMy,  bst 
redeemably,'  Ac.,  certain  heritable  siU>jects  belonging  to  tboig 
three,  including  the  two  minors,  with  all  the  olanaes  thcD  esssl 
and  necessary  in  an  heritable  bond,  especially  with  pewsi  cf 
sale,  and  with  full  clauses  of  warraudtce.  The  bond  is  dattd 
October  1887  and  March  1888 ;  and  the  pweocc  WUlisa 
Manuel  was  infeft  in  April  following.  This  bond  was  atit 
the  snlject  oC  an  octimi  of  midlla  and  dirties,  wbieh  procstdei 
upon  the  allegation,  that  neiUier  interest  nor  priitcipal  of  Ute 
said  bond  had  been  pidd  rince  its  date.  In  defence  sgslosl 
that  action,  appearance  was  made  lor  Jobn  Manuel  sesioi, 
and  James  Manuel  the  puiBuer  of  this  action,  wbo  m^ntaioed, 
ittler  alia,  that  the  bond  was  null,  in  respect  or  its  baving  btta 
granted  by  the  two  minors  James  and  Kol>ert  Manoel,  to  tMt 
enorm  lesion,  and  aidely  ka  the  benefit  aod  beboof  «f  tkdr 
Esther,  their  admin Istmtor  in  law,  and  without  the  eooeontMi 
of  any  other  administrator  than  their  fittber.  This  deftsts 
Involved  the  Dulltiy  of  tbe  bond,  as  being  granted  by  a  niow 
having  curator,  without  bis  curator's  consent,  the  fatber'soaa- 
sent  l^ing  of  no  effect,  aa  granted  m  rem  mutm,  and  also  tbt 
restitution  of  tbe  defender,  James,  agadnst  tbe  deed,  as  beisf 
granted  in  minority  and  to  Us  lerioo. 

As  there  was  great  dlffieolty  in  making  ihoie  igtmrn 
available  op«  exeeptiome,  Jantee  Manuel,  for  whom  alone  it  wm 
effectually  pleaded  in  that  action,  has  teonght  this  redaetioD. 
The  pursuer  in  the  midlls  and  duties  objected  to  its  Mat 
repeated  in  or  conjoined  with  the  maills  and  duties ;  bat  ib» 
latter  action  has  been  sisted  till  tbe  issae  of  tha  preaeut  sctitSL 
The  reductionproceeds  upon  the  nolUty  of  the  boad,  aa  aliantr 
mentI<HMd.  Tlw  defence  in  snbatanoe  is,  that  the  bond  tf^Wi 
is  Taltd  and  unexcepUonabler-not  challengeable  upon  aij 
lutrinsic  groundn, — tnat  tbe  reduction  is  barred  by  tbe  l^w 
of  the  guadriennittm  utile,  which,  it  is  admitted,  has  H|rii<a; 
and  that  if  It  were  now  eoaspetent  to  enter  into  the  io^vitj. 
the  bond  Is  good,  as  having  been  granted  Ibr  tho  bensit  •( 
the  minor.  , 

**  If  tile  defender  bad  beeti  right  in  sappodng  that  tht 
ground  of  challenge  was  rim^y  minority  and  ledon,  the  Lofd 
Ordinary  would  have  been  of  <^Dion,  that  the  da&nea  ftwM 
upon  the  lapse  of  the  quttdriemnum  utile  weald  have  been  snU- 
able.  But  the  ground  of  action  is  not  what  the  dsfcnda 
assumes  it  to  be.  It  is  (be  nuIHty  of  the  bond,  aa  granted  br 
the  minor,  with  the  concnnence  of  bis  frtber  eonlM^  to 
the  benefit,  as  it  Is  offered  to  be  proved,  of  tho  CUber  aina 
Tbe  bond  proves  tbe  minority  of  tbe  punaer,  nod  that  liii 
father  interposed  as  his  curator.  It  provea  also  that  tbe  htbrt 
was  acting  in  the  matter  to  a  certun  eztMkt  for  bis  own  beacSI ; 
and  tho  pnrsuer  offers  to  Instruct,  that  the  debt  for  which  tto 
obligation  in  secmity  was  granted,  was  tbe  father's  alooc  i  bst, 
at  M  events,  and  in  no  reelect  the  ponner'a,  the  ponoer  be- 
ing interposed  exduaively  as  cavtioMr  for  his  flither ;  tndtid 
cU  ihit  vat  in  tht  katt^ge  iff  the  d^fmider  when  he  took  the  bead. 

"The  Lord  Ordinary  is  of  opinion,  that  the  lapae  of  tite 
;tt(»frt8nimni  itfi^s  is  no  aitswer  to  a  reduction  on  aoim  gronadi 
Assume  what  tiie  pursaer  ofien  to  prove,  that  tbe  iMod  wsi 
exclusively  for  tbe  fiither's  behoof  and  was  known  bj  the 
defender  to  be  so,  tho  fittber  couM  nut.  for  his  own  ben«Att  ad 
as  administrator  in  law  for  his  child.  It  would  have  been  sill 
If  James  Manuel,  tbe  pursuer,  bad  granted  i*  wUbml  tte 
fiitber's  consent;  and  the  father's  consent,  InsteaKl  of  impror* 
ing  the  case,  does  tbe  revem,  if;  in  tho  knowledge  of  the  tskct 
of  the  bond,  the  fotber  alone  was  to  benefit.  A  doed  graatcd 
Iqr  a  minor  having  curators,  without  their  consent,  is  noU.  It 
Is  no  consent  of  onrators  if  the  deed  Is  in  their  own  favov^sr 
tot  their  own  benefit  An  objection  of  mMtp  is  not  bamdbr 
tbe  expiration  of  guadriemtium  utile.  The  present  ease  sariDisi 
any  question  which  might  arise  where  the  nulK^  was  W 
patent  upon  the  Uat  of  the  instrument,  both  becaoss  ef  tha 
statement  of  the  instrument,  and  of  the  averrad  knovMp 
of  the  defender.  The  Lord  Ordinary  thiokslt  is  hardly  nsosi- 
sary  to  dte  authorities ;  but  be  may  refer  to  tb«  wettkncwa 
case  ot  Sir  Geo^e  Mackeusle.  7tb  Dec.  1666,  Morr.  p.  »M; 
and  to  the  case  of  Thomsim  v.  Pagan,  8d  July  1781,  when  ihf 
obligation  was  granted  1^  the  arinor  and  bis  tettiey  j  sad  to 
the  case  of  MHSnbhon,  6th  Mareh  1862;  and  to  BeU'aPtln.llM- 
The  Lord  Ordi  nary  Is  not  aware  of  any  authorities  looaariMssi 
with  these.  The  case  of  the  MaronlronfiH^fB.  Dsft 
is  oertalnly  sot  so.    Digitized  by  VjOOQ  IC 
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"  The  ndnctfoa  (i  bruui^  Ij  Jame*  lUBiiel  alone,  but  th« 
\tn&dHfottito  bond  h  Kgatda  Uu  suy  uot affect  it  as  re< 
pnb  tba  other  oUf  ganta. 

"He  Lord  OnUnaiy,  MiterUliiIog  m  dew  view  to  this  effect. 
k»d»ppointed  parties  to  lodge  fasaes ;  but  the  defender  baving 
nbHqiMDtij  pressed  his  deCaooet  as  entirely  barriag  the  action 
ud  eielodtajr  aH  noo^  the  Lord  Ordiuary.  to  pr«-vcnt  uij 
Bi^prelwDi^,  thoogfat  It  better  to  proooatioe  the  iaterto' 
nior  prefixed." 

Tile  defender  reclaimed. 

LuiPmiikitt. — I  coQcur  with  the  Lord  Ordinary.  The  ques- 
tkn  before  us  ia,  whether  the  action  is  barred  by  the  lapse  of 
the  fmdriamiwm  KtHe.   Wliat  are  the  stattimeuts  of  the  pur- 
mct  Hewasaminoratthetimetbedeed  waxexecuted;  that 
k  idoutled.   His  father  ooncaiTed  in  the  deed.   It  is  stated 
tint  Ike  bond  was  altogether  for  behoof  of  the  father,  and  that 
(be  other  party  was  aware  of  tliis.   Hero,  then,  we  have  tlie 
pMif  who  obtained  the  deed,  endeavourinf;  to  enforce  it  now 
^USctioD  4^  mulls  and  duties.   The  defender  Raj's  the  deed 
nsgiaoted  when  he  was  a  minor,  and  for  behoof  of  his  father, 
sad  that  the  puisoer  Imew  that    What  more  is  necessary, 
wdei  the  aathoritics,  to  obviate  the  plea  nf  tho  lapse  of  tlie 
torn  yean  t  The  first  case  referred  to  was  Thomson  v.  Pagaa. 
Tbemieof  U'KeDite  iuvolvesthe  same  principle ;  and  the  only 
cue  St  all  contradictory  is  that  of  Bannatyne,  M.  6988,  which 
wentted  between  these  two,  and  was  not  founded  on  before  the 
lord  Orriioary.   Even  if  that  had  been  a  conflicting  decision, 
IiboDid  have  been  inclined  to  have  decided  in  accordance  witii 
tbeotbers,  rather  than  with  it   But  that  was  a  very  pccnliar 
CM.   Or.  Trotter,  to  whose  titter  Baooatyne  was  married, 
cssM  under  an  obligation  to  Bannatyne  for  500  merks  in  Ufe- 
reat,  and  to  William  Bannatyne,  the  son  of  the  marriage,  in 
fee;  be  wasa  minor,  and  granted  an  assignation  in  favour  of  his 
fiUier.  Then  ho  quarrels  with  his  father,  and  goes  to  live  with 
Uie  doctor,  Kia  uncle,  and  as  soon  as  he  comes  of  age,  he  grants 
uother  assignation  to  the  doctor's  daughter,  the  daugliter  of 
Iba  debtor.  MeanUme  the  fittber  bad  assigned  to  another  per- 
•x,  iitd  wacompetition  arose  between  Ukm  third  parties,  one 
•fwhvoi  was  in  this  awkward  podtiou,and  the  Court  found  that 
theflnt  assignation  was  not  noli,  hut  only  reducible,  and  do  tj> 
dnclioQ  having  been  raised  within  the  quadriaintumutile,  that  It 
itood,  and  was  preferable  to  tiie  second.   Now,  in  the  prttwnt 
cies,  there  are  no  special  circQOUtaoces;   There  are  two  things 
of  iB|MrtaiMe /lirel,  the  putBuer  was  a  minor— that  is  ad- 
Bitted  Then  I  lee  on  Uie  fiioe  of  the  deed,  that  the  moni-y 
^sibonvwed  by  all  the  parties,  not  by  tho  minor  only,  but  by 
&ther  also.  Therefore  it  was  in  law,  to  a  cei  tain  extent,  the 
<leU«r  the  father,  and  yet  the  minor  and  his  n  hole  property 
ve  siade  liable.   These  being  the  circnmBtances,  I  do  not  see 
tfcst  (be  lapse  of  the  four  years  can  bar  the  action,  provided 
thedetendercanlDstnicttbednnunBtancesonwhich  he  founds. 

fsrtfAUflrton.— I  sea  BO  reason  for  altering.  There  isalittle 
coohiriou  from  ttMi  use  of  the  words  ^mjyre  null.  It  is  said 
tlutadeed  is  not  t;>eo^'vre  null  if  it  require  reduction  to  set  it 
sttde.  That  may  be  true,  but  that  will  not  tell  us  what  kind 
of  Dflllity  it  is  that  excludes  the  operation  of  tlie  qttadnenuium 
^ik.  If  a  person  raises  an  action,  and  sets  forth  circumstances 
vhieh  eC  tbemadTea  would  neoessarily  Imply  the  nullity  of  the 
deed.  It  b  dear  that  the  lapse  «f  the  four  years  would  not  bar 
OKb  aa  action.  But  tiiat  is  all  the  Lord  Ordinary  has  found, — 
(iist  tbe  dicumstanoes  alleged  are  soch  as  to  exclude  the  plea 
of  the  lapse  of  tbe  quMdHmnittn  utile.  It  may  be  true  that  the 
<:hesaMlaDces  of  this  case  not  appearing  ex  facie  of  tho  bond, 
A  reduction  nay  be  necessary  ;  but  the  quMtion,  whether  the 
^ea  oC  tbo  fimdrimmtm  tiUk  applies  or  not,  most  depend  on 
wUt  is  the  nature  of  tbe  action,  and  what  are  the  averments. 
If  tbm  an  snoh  as  to  exclude  that  plea,  I  do  not  see  how  tlie 
*ctiso  can  be  barred  merely  l>ecause  a  reduction  is  necei«ary. 

Omdaghamt^—l  concur  entirely  with  your  Lordship  in 
^hiDgitbat  the  grounds  and  authorities  assigned  by  the  Lord 
OidinaTjt  for  the  Judgment  under  review,  are  iosuperahle. 

M  the  «ai0  is  libelled,  and  offered  to  be  jproTcd,  the  bond 
<Mkr  tedaetion  was  granted  by  minois  with  consent  of  their 
whose  fomUy  tlwy  lived,  to  an  uncle,  as  the  alleged 
*iititor(«UMii«oa«(&Fa(ionpaid  to  themst-lves,  and  solely /or 
^^^ljW;itf4cr,whichfiKt,it  issaidfWas  knotcn  to  the  defcn. 
wvMbba  tooktbe  bond.  If  these  allegations  be  true,  can  it 
^*VMllDw4,M  the  omUbkt  principles  of  common  law  and 
"VKft  ttat  this  vaa  a  caio  of  legal  baud  (and  perhaps  it 


might  be  added  of  moral  wrong  also)  for  which  tbe  parties 
injured  are  entitled  to  redress  at  any  time  witliin  the  years  of 
the  long  prescription  1   On  that  point  i  have  no  doubt. 

It  is  a  maxim  almost  of  nnirersal  application,  that  restituUon 
against  fraud  is  competent  at  any  period  ;  and  in  some  casen 
it  has  been  contcndi  d,  that  cimllenges  of  this  description  are 
not  excluded  even  by  the  lapse  of  tho  long  prescription.  In 
any  view,  if  a  party  above  majority  has  redress  for  forty  years 
against  tho  wrongdoer  and  liin  accensories  in  case  of  wilful 
imposition,  much  more  must  children  have  that  remedy  when 
injured  by  tbe  illegal  and  unfoir  act  of  their  father  and  uncle 
In  their  noD>age,  It  would  be  strange,  when  parties  in  mature 
life,  injured  by  deed*  to  their  prejudice,  have  redrew  for  forty 
years,  if  minors  betrayed  by  their  legal  auardiou  were  excluded 
by  a  short  prescription  offourycars.  But  the  authotlticH  cited 
in  tbe  Lord  Ordinary's  note,  and  In  the  coorce  of  tliis  delibera- 
tion, redeem  thelaw  from  this  reproach.  With  the  single  excep- 
tion (in  tbe  case  of  Bannatyne)  ;noticcd  by  your  Lordship,  it  ap> 
jtears  thHt  there  are  a  series  of  cases  in  whicli  deeds  procured  by 
a  father  from  children  with  hU  own  consent,  nnd  for  hit  own  £«• 
hoof,  have  been  held  void  and  null,  and  L-hBllengcable  by  the 
quadritnnium  utile,  on  the  ground  that  a  consent  by  a  Kuardian  or 
father  m  rem  «iiam  fs  no  consent  at  all,  and  leaves  the  deed,  in 
the  event  of  a  minor  having  curafani^  without  any  If^al  direc- 
tion fVom  them. 

These  authorities,  the  latest  and  best  on  the  subject  &ra 
decisive  of  tbe  present  question.  Frufcisor  Bell,  our  latest 
institutional  writer,  expresnly  lays  it  down,  that  deeds  of  the 
character  of  that  under  reduction  are  intrindcally  null,  and 
may  be  challenged  at  any  time — Bell's  Frin.  §  2099.  I  am 
therefore  dear  for  adhering. 

Lord  Ivory. — I  ooncnr,  and  on  the  ground  stated  in  the  nota 
of  the  Xforil  Ordinary.  The  legal  grounds  there  taken  have 
been  recogniEcd  siuce  1C66,  and  we  have  a  leriei  rerumjudiea* 
tanatt,  couingdown  from  that  date,  in  accordance  with  these 
principles.  To  these  there  is  only  one  exception  ;  but  that, 
as  your  Lordship  hasol>8urved,  was  a  very  special  case;  ami  ns 
regards  the  present  cose,  it  fs  not  only  a  solitary  deciiilon,  but 
in  it  there  was  no  attempt  to  dispute  the  legal  principle  on 
which  the  otlier  coses  were  dedded.  I  am  not  for  gotug 
back  to  Unt  prindples. — though,  were  we  to  do  so,  I  think  It 
would  be  seen  that  those  dedsions  are  well  founded.  As  it  b, 
the  dedsIonB  are  suflident  for  ns. 

Adhere. 

Lord  Ordinary.  Rutherfard.-^^d.  Gordon;  James  Wallace, 
S.S.a  vl^nX.—vlIf. Mackenzie, D.Mackensle;  W.A.Q.andB. 
KUia,  W.S.  AfftiUa.-~Vt,  C7fcnb.-(W.O.T0 


IBth  January  1853. 
SxooND  Division. 

Robert  Scott,  PetUioner,  v.  William  Etbritt, 

Jtespondent. 

Game— Statute  13  Geo.  HI.  c.  54,  §  3— FrOrerator-Fiscal- 
Propeiiy —  TTie  provixioH  of  this  tlatute,  under  which  a  per- 
■on  not  guaiijied  to  kill  game  it  liable  in  a  penaltt/  for  having 
game  in  hit  pottettion,  infert  no  forfeiture  tj"  the  game,  nor 
dott  it  confer  aag  right  of  seizure,  either  on  a  common  informer^ 
or  OM  the  proeurator-fiteal,  who,  under  the  liatmte,  acte  merelg 
OS  a  eoMiiKHi  informer, 

Gami^blBtute  13  Geo.IILe.54,§3--PropeTty— Title— Title 
lo  Sue — A  procuralorfiscal  uizedgamein  the  pottettion  of 
a  perton  not  qualified  to  hill  il,  and  protecuted  kim,  under  13 
Gen.  III.  e.  64,  §  3.  , /or  having  game  in  hit  pottettion  he 
pleaded  guilty,  and  paid  the  penalty,  and  thereafter  tued  the 
proeurator-fiteal  for  rettoration  of  the  game  or  if  value — Held 
that  the  teixure  hoBimg  heeM  illegal,  (Ac  froeurater^eal  wn 
liable  at  libelled. 

By  statute  13  Geo.  III.  c.  64,  §  3,  it  is  enacted — 

"  That  every  person  whatsoever,  not  qualified  to  kill  game 
in  Scotland,  who  shall  have  in  his  or  her  custody,  or  carry,  at 
any  time  of  the  year,  upon  any  pretence  whatever,  any  hares, 
partridges,  pheasants,  muir-fowl,  ptarmigan,  heathfowl,  snipes, 
or  quails,  without  tho  leave  or  order  of  a  person  qualified  to 
kill  game  in  Scotland,  for  carrying  such  hares  or  other  game, 
or  for  having  the  same  in  his  or  h<:r  custody,  shall,  for  the  first 
ofience,  forfeit  and  pay  the  sum  of  20s.  sterllpg.  'and  for  tlhi 
Mcond  and  every  other  sub8e4nent[9|^cit|^  @><^^K 
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Ting ;  and  in  case  of  not  paying  the  num  -withtn  tlih 

space  of  ten  days  after  cooviction  by  a  final  Jadgmeat,  shall 
wifier  ImprlBonment  for  stx  weeks  for  ttiefint  nnnce,  and  thnw 
months  for  the  second  and  every  other  snbseqnent  oflfaDce." 

The  respondent  \»  one  of  the  procurators-fiscal  of 
the  Justice  of  Peace  Ooiirt  of  the  county  of  Itozburgh, 
ftnd  superintendent  of  police  of  that  coontj. 

On  16th  Octol^er  1850,  the  respondent,  at  the  Mns- 
Belburgfa  station  of  the  North  British  Bailwaj,  seized 
two  boxes  of  game  In  the  hands  of  TambuU,  a  carrier 
between  Jedburgh  and  Kelso.  The  garoe  had  been 
delivered  by  the  complainer  and  J ames  Wright  to  Turn- 
bull  at  Jedoorgh,  to  be  taken  to  the  railway  station. 

Hie  respOBOBBt,  on  Slat  October  folloring,  presented 
a  complaint  to  the  jurtioes  of  the  peaoe  for  Bozhurgfa- 
Bhire,  a^nst  the  complainer  and  Wright,  charang  them 
with  eontravantion  of  the  above  statute,  in  the  terms 
quoted  in  the  inteilocutor  of  the  Iiord  Ordinary,  and 
concluding  for  payment  of  a  penalty  of  20b.  each. 

The  complaint  was  heard  on  28th  October  foUoiring, 
when  Wright  took  a  preliminary  objection,  which  was 
sustained,  but  the  complainer  pleaded  goil^,  and  was 
fined  208.,  which  he  paid. 

Thereafter  the  complainer  made  the  present  applica 
tion  to  the  Sheriff  of  Rozburghshu'e,  setting  forth  that 
the  game  had  been  purchased  by  him,  and  despatched 
thro^h  Tnmbull  to  the  railway,  to  be  forwarded  to  a 
gome-dealer  in  Newcastle.  The  petition  narrated  the 
ciroumstanoes  as  stated  above,  and  prayed  the  Sheriff — 
"  to  ordain  the  said  William  Ereritt  to  deliver  up  to  or  restore 
to  the  oomphuner  two  boxes  or  chmts,  and  the  contents  thereof, 
being  36  bares,  &c.,  all  the  propeity  of  the  coroplafner,  in  the 
same  good  state  and  ctoidltion  as  when  they  were  Illegally  and 
anlainully  taken  posseorion  of  by  the  respondent,  on  or  about 
the  171b  day  of  October  IB&l  yean ;  and  UUng  the  restoration 
thereof,  to  find  the  said  respondent  liable  to  the  complainer 
in  tbe  sun  of  £6 : 10 : 1  sterling,  b^g  the  valnp  of  the  said 
two  boies  and  tbdr  otmtents." 

The  nature  of  the  pleas  maintained  the  respondent 
in  the  Inferior  Oonrt,  is  stated  in  the  fourth  finding  of 
the  Lord  OrdinaiVs  intOTlocntor. 

The  Sheriff-substitute  found,  ''that  under  the  ad- 
nutted  &ots  on  record,  the  pursuer  has  no  title  to  pur- 
sue the  present  action." 

On  appeal,  the  Sheriff  adhered. 

The  complainer  having  advocated,  the  Lord  Ordinary, 
on  14th  July  1852,  pronounced  the  following  interlo- 
cutor:— 

Finds,  lit.  That  on  the  2l8t  of  October  1861,  the  respon- 
dent presented  to  the  Justices  of  Peace  of  the  connty  of  Box- 
burgh  an  application,  directed  agidnst  the  advocator  and 
James  Wright,  charging  them  with  an  Infringement  of  the  act 
18  Qeo,  in,  c.  64,  in  lespect  that,  on  tbe  16tn  of  that  month, 
tbey  '  had,  both  and  each,  or  one  or  other  of  them,  (n  their 
ctutody,  within  or  near  the  house  in  or  near  Canongate  or 
puckrow,  in  Jedbargb  afbieiald,  now  or  lately  occnpied  by 
the  said  Bobert  Bcott,  or  upon  the  public  street  in  Jedburgh 
called  Queen  Street,  or  within  or  near  a  conrt>yard  or  c»rt- 
shed,  or  other  enclosnre  or  premises,  situated  behind  and  near 
to  the  house  occnpied  by  Thomas  Tumbull,  carrier  or  cadger 
in  Jedburgh,  situated  in  or  near  High  Street  in  Jedborgb,  or 
elsewhere  in  Jedburgh  to  the  complainer  unknown,  and  did, 
time  and  place  foresaid,  canr  fn  two  boxes  or  other  packages, 
thirty-five  or  thereby  hares,  &o  '  without  the  leave  or  order 
of  a  person  qualified  to  kill  game  in  Scotland,  for  carrying 
ftnch  bares  or  other  game,  or  for  having  the  same  in  their 
posaesBjon  or  cuiitody — the  said  Bobert  Scott  and  James  Wright 
being  theqiselves  nnqnalified  to  kill  game  in  Scotland,  in  con- 
travention of  Bud  statute  :'  2J,  Finds  that  the  said  petition 
therefore  prayed  for  the  Imposition  of  a  fine  of  2^1  against  each 
of  tb«  wfd  parties,  bat  did  not  assert  any  right  of  pn^rty  in 


tbe  gume,  or  call  fat  any  forfblture  thereof,  as  not  belonging  tetta 
Bsld  parties,  or  either  of  them  :  M,  Finds  that,  en  tbe  SSdefOB 
Mid  montt),  the  advocator  pleaded  gniltjr  of  the  oflmeeof-few* 
ing  the  game  in  hia  possea^o%  be  not  being  a  qnittSed  penaa, 
and  afterwards  pdd  the  fine :  4lh.  Finds  that,  on  tbe  lit 
Novemt>er  1661,  ttte  advoeator  presented  an  api^catiaii  to  tbe 
Sheriff;  praying  to  have  the  game  delivered  bra,  as  bi*iag 
been  ill^[ally  taken  potsessioo  of  tbe  respondent  en  tbe  lllh 
of  October,  or  to  have  the  value  tbnepfdeoeraed  for;  and  Mi 
that,  in  answer  to  this  eomid^nt,  the  xespondeot  mahitMMd 
that  the  game  wu  seized  as  oavii^  been  anlawfolljr  in  tbe  ps- 
aeesion  of  tbe  advocator,  contrary  to  tbe  said  act ;  that  be  not 
being  a  person  qualified  to  kill  game,  or  having  leave  firom  any 
such  person,  was  liaUe  in  the  penalties  thcrwrf ;  that  the  »• 

rndient  was  entitled  to  seise  the  game  in  modvm  yoirtiwti 
tofience;  and  that  the  advocator  was  not  entitled  to  ncno^ 
as  his  property,  game  wfaidi  It  was  ■  stalatay  edoiee  to  hsn 
In  fats  poisesston ;  hot  finds  tiut  no  vdea  was  urged  to  dw  sM 
that  the  same  was  not  actnolty  in  his  poaeesaion,  or  did  sol  }»■ 
long  to  him,  but  was  the  property  of  another  pnsoa,  to  trimi 
the  boxes  containing  the  some  were  addteseed  :  (UA,madathat 
altboogh  the  advocator  was  not  a  qualified  poraim  nnder  tte 
act  1631,  o.  31,  be  not  having  a  i^ot^hgaie  of  lead  in  lieiimi, 
and  altheoah  he  bod  fnenired  the  peul^  at  the  ftneaaid  set 
la  Qeo.  III.  0.  64,  was  yet  entitled  to  assert  and  hold  a  n^A 
of  properly  in  tbe  said  game,  and  that  die  respondent  wd 
not  entitled,  as  a  common  infbnner,  to  seise  and  retsia  ih* 
same  at  hia  own  hand,  and  to  deny  restitntkm  tberetjf  to  thi 
advocator,  there*  being  no  fbrftitnre  o€  Uie  same  by  any  tt- 
tutei  and,  therefore,  advocates  the  canse,  alten  tbe  ioKr- 
locntor  <^  tbe  Sberiff  com|4alned  of;  repels  the  dtfenesi  sr 
answers  to  the  application  bitiierto  malnfitined  In  tbe  InMsr 
Coort,  as  welt  as  In  this  Court,  and  decerns ;  but  in  rcspcet  ef 
a  motion  on  the  part  of  the  respondent,  for  leave  to  add  a  fbs 
f  n  law  to  the  record,  to  the  effect  tliat  the  game  in  qnestkn  vai 
the  property  end  in  tbe  lawful  possession  of  tbe  party  towboa 
tbe  boxes  containing  the  same  were  addreesed,  appoiou  lb* 
cause  to  be  called,  la  order  tiiat  the  respondnit  nay  state  whe- 
ther be  acqniesces  in  the  preceding  findings,  and  that  paitki 
may  be  heard  on  the  competent^  or  proprie^  of  allowiagsaek 
a  plea  to  be  now  added,  witii  or  without  paynMsk  of  tfis  ei- 
penses  hitherto  incurred, — all  qoesUons  as  to  e^enaes  being  is 
the  meantime  reserved. 

"  JVeff.— Tbe  advocator  not  bting  a  peison  qoalifted  toUU 
game,  pleaded  gail^  to  the  ftfGtnee  w  having  game  in  Ui 
possession  on  16th  of  October  1861,  contrary  to  the  act  IS  Qco. 
III.  a  64,  and  paJd  tbe  penal^  of  20/.  That  act  contains  bo 
forfeiture  of  the  game,  and  no  authority  to  tbe  superintendeot 
of  police,  who  is  in  the  portion  of  common  informer,  or  vsj 
otber  common  informer,  to  seise  it.  A  purson  killing  ganw, 
whetlier  qualified  or  not,  or  wbetber  doing  so  withlm  hb  en 
property  or  not,  althongh  liable  In  penwTtles,  either  for  sa 
inmngement  of  tbe  Oame  laws,  or  for  treapass,  ta  stUI,  at 
common  law,  the  proprietor  of  tiie  game  so  killed  by  hiiL 
Lord  Btalr  says  (2. 1.  63)  in  reference  to  tbe  mode  of  aoquhinp 
property  in  things  which  belong  to  no  one —  *  All  tbeee  wa^ 
of  appropriation  are  by  possession  or  occupation,  and  thus  «e  til 
free  creatures  appropriated,  as  fowls  <k  tbe  air,  wild  beasts  «f 
the  earth,  fish  of  the  era,  without  dlsttnctkm  upon  wbaaegiooD^ 
they  are  taken ;  and  the  men  may  be  hindered  to  come  witUn 
tho  groands  of  others,  there  being  now  no  right  <^  pasaa^  npoa 
account  of  huntiog,  hawking,  or  fishing  (yea,  tbongh  bt  eoon 
nations,  the  use  of  some  of  these  free  creatures  to  be  pn^ibitcd 
to  any  bat  to  the  sovereign  power),  yet  the  persomu  lestraiat 
hindereth  not,  but  be  who  seisetfa  upon  any  wild  uiasawb  is 
another  man's  boimds,  It  becmneth  hta  own  ibaai|^  be  bs 
punUtable  for  that  trespasa^  and  podtive  law  may  maka  *f«r( 
of  the  pontshment  to  be  the  loss  of  what  he  batta  taka^'  Kr. 
Btsfaine.  (2. 2. 10)  also  says— *  Tbe  doctrine  of  ecoiHiaaetylBakn 
agreeable  to  tbe  law  of  Scotland  in  snob  moveaUa  aaljecli  as 
have  continued  in  their  original  state,  and  are  preaamed  neeer 
to  have  bad  an  owner,  whether  animate  or  inanimate.  That 
pearls  enclosed  in  sholls,  orpebblescast  ODtbediore,belang*o 
the  finder.  Tbns  also  we  acquire  the  pnqwrty  aC  wttl 
beasts,  fowls,  or  fisbca,  as  soon  as  we  kill  or  apprsbead  tkam, 
whether  upon  onr  own  grounds,  or  even  of  these  «f  aucthi*; 
for  they  can  belong  to  no  person  wherever  they  may  be  «Wa 
tbey  retain  their  natural'  liberty,  and,  CMweqasAth^-M* 
beeome  the  property  of  btm  who  OnteefaHtlM.*  3Siiiiil||M 
of  bunting,  ha^Uktag.  ^9^§m$>j^'i^l^^^^i^'^ 
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earns  under  fli»d  penidtiea  b;^  th«  statutes  to  be  bere. 
after  mentloDed— (t.  6,  §  6.)  BataUgBme,  altbongh  UdionM 
be  canght  io  ln«aofa  of  these  sots,  or  within  another  man's 
property,  belonm  by  the  neoeBsity  of  law  fo  him  who  hath 
Kised  it.  The  prohibittoD,  therefore,  in  these  statutes,  can  have 
BO  Other  «flbct  than  to  inflict  a  fine  on  the  trespsaser,  nnless 
mbam  the  oottfiscatlon  of  what  is  caug:ht  makes  a  part  of  the 
itatDtory  penalty.'  Mr.  Vem,  in  bU  Treatise  on  the  Game  Lans, 
pditidied  in  1816,  refers  to  the  act  18  Geo.  ni.  o.  M,  and  to  the 
tMtarioasitot,  that,  notwithstanding  its  terms,  the  nuirlcetBare 
pkotifblly  snpplied  with  game;  and  he  distinctly  says,— 'Al- 
tboegh  the  law  tiios  prohibits  an  nnqoaliSed  person  from  bunt- 
iB(r«r  havitig  game  in  his  possession  without  the  leaTe  or  order 
ffnwwboisqtialifled,  yet  the  game  which  be  may  t^  in  viola. 
tioDSfthe  law  makes  no  part  of  the  forMttiTe,lnitimmediatd7 
heaaHB  hisowa  eaelnnTe  pr^wrty,  wbetiier  he  has  or  wants  the 
Mmanon  of  a  qnalified  person  to  hunt  upon  his  estate,  or  his 
lesn  or  order  to  have  game  in  his  poesesuon.'  Mr.  Irvine,  in 
Ui  walk  on  the  same  subject,  pnblished  in  1860,  and  in  iefer> 
Mceto  the  same  stetate,  obserres,  pi  66—'  It  is  of  course  un- 
nstrawy  for  the  coovirtion  of  an  anqualified  person  under  this 
Mtion,  thai  be  shall  also  have  killed  the  game  Icnind  in  his 
pOBeaiion.  It  is  also  to  be  remarked,  that  the  forfeiture  does 
net  extend  to  the  game  which  may  be  so  found,  mad  that, 
hiSana.  person  incun  the  higher  penalty,  he  must  previouslj 
faare  be^D  jodtcially  convicted  of  a  first  thence.' 

"lUs  being  the  case,  an  undoubted  right  of  property  in  the 
ginie  killed  by  an  noqnalified  person,  or  in  possession  of  sudt  a 
jwion.xnay  exist.  Qame  is  not  extra  eommeratm,  otherwise  no 
setion  would  lie  for  the  price  of  game  bought  at  a  poulterer's 
iliop  ud  consumed,  and  a  carrier  would  not  be  entitled,  or  even 
j^fied,  Id  delivering  it  to  the  person  to  whom  It  is  addressed, 
out  this  cannot  be  maintained ;  and  If  there  be  no  forfeiture 
ef  tbe  game,  there  is  sorely  nothing  which  entitles  a  common 
hifocmer  to  take  poawssion  of  it  at  his  own  hand.  According 
to  ^  Kspondoit's  argament,  if  the  mere  possesrion  be  soQ- 
rntit  to  render  the  party  liable  In  the  penalty,  he  himself  would 
wKaUe io  that  petudty  by  taking  poeaesslon,  as  much  as  the 
prnon  from  whom  he  took  it  The  property  Is  certainly  not 
Urtof  the  informer,  for  there  is  no  fivfeitnre  for  his  behalf; 
mrsB  tehalf  of  the  Crown.  Unless,  therefore,  the  rightof  pro- 
po^  is  in  nck^t  it  is  in  him  who  holds  it,  and  who  got  it, 
*nb(ntTi(denoeorth^ftom  another,  whether  in  tnfHngemeiit 
MjheadiofOeo.nt  ornot;  Ifso,BndtheinfiMrmerhad  do 
"Sht  to  Boise  the  game  under  the  statute,  where  was  the  com- 
p^Jaw  right  to  take  It  in  modum  probaticmi,  for  which  purpose, 
moeed,  it  was  not  in  the  least  degree  essential  r  The  poeses- 
nonof  Ute  advocator,  therefore,  was  ill^ly  interfered  with, 
VMtlu  role  q>pUes,  ^foK4atu  aiOt  omnia  rttUtumibu. 
JIU  ms  si^gested  at  the  debate,  that  the  property  and  pos- 
■WOD,  If  In  any  one,  was  in  the  party  to  whom  the  game  was 
Moiweed,  who  was  also  unqnalifled.  To  this  the  answer  seemed 
'^^"■in,  that  no  such  plea  was  raised  in  the  Inferior  Court, 
°f<V  *ay  of  additional  plea  when  the  record  was  again  closed 
u  tbii  Court  The  Lord  Qrdinaiy  has  great  doubt,  in  any 
*>««.ef  allowing  such  a  plea  to  be  added  in  a  case  like  this. 

"Bet,  at  all  events,  until  Itisflnally  find  that  a  rightofpto. 
j^iD,  and  power  of  vindication  may  exist  as  to  game  pos- 
■wh  by  an  nnqnallfied  person,  it  wonld  be  very  idle  to  inquira 
TiTr" ^  *°  person  or  another.  After  this  is  settled, 
"tt  Unl  Ordinary  will  hear  the  respondent  on  the  soggestioB 
""^eittbebar,"  ^* 

^Mitt  iMlaimed,  and  f^Niin^— 
aJ^*"*  *"  "niUcation  for  restltatlon  of  game,  fonnded  on 
"«wgsd  right  of  property  in  iL  Two  questions  arise— /'trs/, 
''Mthw  the  petitioner  had  set  forth  a  legal  right  of  property 
•  P^*^""  "» "hich  to  found  his  claim ;  and,  tamdly,  What 
*■>  «^^bet  of  the  enaetment  <rf  the  statute  13  Geo.  IlL  c.  64  ? 
tkZi  It  ^  4oot«d  by  the  Lord  Ordinary  from  the  institu- 
?*lw»srB  did  not  ^ply,  but  amounted  to  nothing  more 
'r'Pttiti,  that  the  person  who  aclaally  kills  game,  has  a  right 
^■Jl**?  in  it  It  was  not  set  forth  that  the  petitioner 
7r?^»"I«l  the  game;  on  the  contrary,  itwasspedaliysUted 
^■gyaaiBiiBd  it  by  purchase.  Now,  tbe mleof  law  was,  that 
^^^^>BDt  licensed  to  kill  game,  could  not  hold  possnsion 
m?**^  eoiild  shew  a  title  from  a  person  having  a  license. 
Jrcr'*"***  °"  iteenSB,  nor  did  it  appear  tbat  Uie  per- 
M ^  aoqnirwl  the  game  was  qnalified— Irvine 
■*0*»I«ws,p.6li  B«U*»Wa5»M.  «WM  saldthat  ' 


tht  statute  did  not  prohlUt,  bnt  miy  imposed  a  penalty  oa 
the  possession  of  game.  Bat  it  was  a  well  known  priodple, 
that  where  a  penalty  is  imposed  for  doing  a  certain  thing,  a 
person  is  not  entitled  to  go  on  doing  it,  paying  the  penalty  so 
often  as  he  It  prosecuted.  The  penalty  implies  prohibition — 
Bell's  Frin.  §  36.  Here,  therefore,  the  petitioner  had  neither 
a  legal  right  of  property  nor  of  possession,  for  be  had  shewn 
no  legal  title  to  acquire  game,  and  his  possesrion  was  illegal, 
being  prohibited.  But  even  supposing  the  petitioner  could 
hold  a  right  of  property  in  the  game,  it  was  not  seized  in  bis 
handa,  but  in  thoK  of  a  carrier  to  wiiom  he  had  delivered  it 
for  tranamisiion  to  the  purchaser ;  and  the  peUtiouer  was 
charged,  not  with  having  possesion  of  the  game  at  the  time  of 
seizure,  but,  as  appeared  from  the  terms  of  the  complaint,  with 
s  previcm  possession  in  Jedburgh.  According  to  the  ordinary 
role  of  law,  therefore,  as  given  efEect  to  in  Macdonald  v.  Uagls- 
txates  of  Pertli,  2Sd  Nov.  1892,  the  property  was  not  in  the  seller, 
but  in  the  purchaser,  to  whom,  by  delivery  to  the  carrier,  de- 
livery had  been  made.  And  the  reclaimer  had  accordingly 
moved  the  Lord  Ordinary  to  be  allowed,  and  was  now  ready 
to  pot  on  record  ho  additional  plea  to  the  effect,  that  tbe  pro- 
pmy  was  not  In  tbe  pnrsner,  bat  in  tbe  person  to  wboos  tbe 
game  was  directed.  Fortber,  tbe  fiict  that  the  game  was 
seized,  not  in  the  hands  of  the  petitioner,  but  of  a  third  party, 
was  of  importance  in  another  view.  The  ordinary  rule,  whne 
property  was  seized  in  order  to  tbe  ends  of  justice^  was  to  re^ 
turn  it  to  the  person  in  whose  hands  it  bad  been  seized,  with- 
out entering  into  any  question  of  rij^t  or  property.  But  tbe 
petitioner  coald  not  (bund  his  cldm  on  that  practice,  since  the 
proper  i>erson  to  make  a  claim  on  that  ground  was  the  carrier. 
The  petitioner  could  only  claim  on  the  groimd  tbat  he  had  a 
right  of  property  or  legal  possession.  This  was  not  the  csse^  as 
the  petitioner  put  it,  of  an  illegal  seizure  by  the  prucnrator  fiscal. 
The  question  wa»,  whether  the  petitioner  could  make  out  such  a 
title  as  would  enable  the  Court  to  say  the  legal  possession  was 
with  him  ?  Unless  that  eoiUd  be  made  out,  nothing  could  be 
donennder  this  appUcatlont  As  to  the  procorator^flscal,  he 
got  possession  of  the  game  in  the  course  of  fblfllroent  of  the 
duties  of  his  oflSce;  he  was  not  in  the  same  position  as  aeom. 
mon  informer.  Secondly,  What  was  it  that  the  petitioner 
asked  f  The  statutory  o^nce  was  the  possession  of  game ;  so 
that  what  the  Court  were  asked  to  d<^  was,  to  antboriae  re- 
petition of  the  oKence.  Wlietheror  not  the  decree  would  form 
a  good  answer  to  a  second  prosecatioo  for  possession,  was  an- 
other question  ;  but  the  anomaly  to  whidi  such  a  proceeding 
Would  give  rise,  was  sufficient  to  shew  tbe  true  meaning  and 
effect  of  the  statute.  This  was  one  of  those  cases  where  tiie 
Imposition  of  a  penalty  implied,  not  perhaps  forfoitur^  but  such 
a  ceasing  (rf'  poasesuon,  tliat  the  guilty  party  could  not  claim 
restoration,  such  restoration  being  inconsistent  with  the  object 
and  words  of  the  Matnte.  For,  in  any  other  view,  Uw  payment 
of  SO/  wonld  amount  to  a  license  for  hddiog  possesion  of  game 
to  any  amount 

The  petitioner  nplied— 
Tile  additional  plea  proposed  by  the  respondent  came  too  late, 
and  was,  besides,  incooustent  with  tbe  (durge  io  his  own  onn- 
plaint,  of  possession  on  the  part  ofthe  petitiooef.  If  the  plea 
'  were  allowed,  the  petitioner  was  ready  to  prove,  la  point  of 
fact,  that  the  game  was  not  delivered  to  the  carrier  at  tbe  pur- 
chaser's risk,  so  that  the  decision  in  Macdonald's  case  would  not 
apply.  This  was  not  properly  a  question  of  title  in  tbe  peti- 
tioner, but  simply  as  to  tbe  eOect  ot  the  enactment  of  13  G«!o> 
III.  e.  54,  which  was  the  otdy  statute  founded  on  on  the  other 
side.  Unless  that  mactment  amounted  to  forfeiture,  tbe  respon- 
dent had  no  case.  Now,  the  seizure  was  made  without  *ny 
warrant ;  it  proceeded  entirely  on  the  powers  conferred  by  the 
statute.  It  was  not  the  case  that  the  procurator.flscal  was,  as 
regarded  this  statute,  in  a  different  or  better  position  than  that 
of  a  common  informer.  The  statute  pot  both  on  the  same  foot* 
ing.  But  it  gave  no  right  of  seizare ;  It  simply  impost  a 
penalty.  It  was  impossible  to  hold,  that,  under  this  statute;  a 
common  informer  might  sdse  and  appropriate  game,  wltbont 
any  right  in  the  possessor  to  reclaim  it  But,  then.  If  tbe  seixure 
was  illegal,  how  could  tbe  respondent  maintain  the  plea  of  for- 
feiture, and  that  he  was  entitled  to  retain  possession  ?  Posses* 
sion  was  as  illegal  in  him  as  In  the  petitioner.  It  was  irUimtm 
Jtai$  Uiat  the  infliction  of  a  penal^does  ootlnferforl^tnre-  If 
tbe  idivn  was  illegal,  there  couM  be  no  UBsrai:^  tbe  cWm 
for  restoratioo— Andnson  v.  CmipbelL  SBth  lib  JAlVr^^l  £> 
Mitchell  V.  Meek.  29ih  May  1818,  W^^dljy  V5V7VJglV^ 
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TWsday,— 

Lord  Juttiee-Ckrk. — ^Tbls  fi  a  qneition  of  some  novelty,  and 
It  ts  •trsnge  that  it  thoald  now  be  raised  in  Scotland  fur  the  first 
tine.  What  ia  the  case  f  The  regulation  of  the  legitilature 
bdng,  that  no  one  ii  entitled  to  hare  game  In  hU  possetsion 
without  a  licenpe,  a  penalty  ii  imposed  for  so  having  it,  but  no 
power  is  given  to  seiie,  nor  is  there  any  declaration  of  forfeiture. 
The  puraner  ia  prosecuted  for  having  game  in  his  poaaeasion  ; 
he  pleads  guilty,  and  ia  fined.  He  then  pres«nta  a  petition  to 
bare  the  fiame  restored ;  to  wliichitiaanawered,  that  the  effect 
of  grantioB  tlie  application  would  be  to  make  him  again  liable  in 
the  penalty,— and  fonher,  that  he  cannot  ahe  v  any  legal  property 
to  HMgame.  Nov,  no  doubt  much  Ingenious  argument  might 
be,  indwas  stated  againat  the  interlocutor  of  the  Lord  Ordinary, 
bat  there  ia  no  aubatantial  ground  of  objection  to  that  judgment. 
I  have  no  doubt  the  game  was  anlawfully  seized.  Neither  the 
procnrator-Sacal  nor  a  common  informer  has,  ander  the  sta- 
tnle,  any  rjglit  to  seize.  The  Dean  seemed  to  think,  that,  as 
pracnrator'flscal,  the  defender  had  abetter  right  than  acommoo 
fnfivmer.  Bot  that  Is  not  the  case ;  the  procurator-flacal,  in 
this  respect,  la  in  no  better  poaitlon  than  a  common  Informer. 
Then  it  is  said  that  the  game  was  required  in  mmJtm  probationU, 
But  the  atatate  does  not  aay  ao,  and  it  is  in  fact  not  ao  required. 
At  one  time  there  was  a  welKknown  man  In  Kdlnburgh  who 
used  to  bring  up  all  the  poalterera  in  the  town  once  or  twice  «• 
year,  and  bad  them  fined  under  tiila  statute,  but  he  made  no 
•eiiure,  and  obtained  his  conviciiona  by  means  of  witnesses. 
WeU,  then,  the  right  to  seiae  not  being  giren  by  the  statute, 
bow  can  tlie  defender  refuse  to  restore  to  the  person  In  whose 
possetsion  it  was  when  seised,  that  game  which  he  had  no  right 
to  aeiie  7  Whether  this  party  can  be  fined  uain  for  having  the 
tame  game  a  second  time  in  hia  poaaession,  u  a  point  on  which 
I  give  no  oploion.  It  is,  however,  esaentlal  that  our  judgment 
on  this  point  should  be  quite  generaL  There  are,  however, 
some  of  tlie  fitKllngs  of  the  Lord  Ordinary  with  which  I  cannot 
agree.  While,  therefore,  I  concur  in  the  reaalt,  I  think  we 
should  recal  the  interlocutor  and  pronounce  another. 

Lord  Cockbum. — I  am  of  the  same  opinion.  This  is  entirely 
u  statutory  matter,  and  we  must  be  guided  by  the  statute  alone. 
That  statute  impoaes  a  fine  for  the  unlawful  possession  of  game, 
but  says  nothing  more.  It  is  not  said  that  the  game  ia  not  tlie 
property  of  the  person  holding  unlawful  posaeasion,  nor  that 
any  one  may  go  into  such  a  person's  house  to  search  for  game, 
and  may  seise  it.  All  that  is  enacted  ta,  that  If  a  man  has 
game  io  bis  possession,  be  Bhall  be  fined.  It  may  be  a  defective 
enactment ;  but,  as  it  stands,  a  man  may  carry  on  tlie  moat  ex- 
tensive traffic  in  game,  and  though  be  may  be  ruined  by  the 
fines,  tliere  is  no  other  remedy. 

Lards  Mmrrmj/  and  Wood  concurred. 

The  Court  prononnoed  the  following  interlocntor: — 

**Reftiia  the  prayer  of  the  reddmlng  note:  Of  new  find,  Isf," 
— (The  Interlocutor  repeated  the  first  four  findioga  of  the  Lord 
Ordinary,  and  proceeded) — "  ]<1nd  tliat  though  the  advocator  was 
not  a  qualified  person  under  the  act  1621,  c.  3t,  he  not  having 
a  ploughgtte  of  land  in  heritage,  and  although  he  tiad  incurred 
the  penalty  of  tlie  foresaid  act  13  Gea  IIL  c.  6-l,the  respondent 
was  not  entitled,  as  a  common  informer,  to  seize  and  retain  the 
nme  at  his  own  hand,  and  to  deny  leatitntion  thereof  to  the  ad- 
vocator, there  being  no  forfeiture  of  the  same  \ty  any  statute ; 
and  therefore  advocate  the  cause,  alter  the  interlocutor  of  the 
Sheriff  complained  of,  repel  the  defences  or  answers  to  the  ap- 
plication hitherto  maintained  in  the  Inferior  Court,  as  well  as  in 
this  Court,  and  decern  :  Recal  the  reservation  <A  the  Lord  Ordi- 
nary with  regard  to  ezpensea :  Find  the  advocator,  Robert  Scott, 
entitled  to  expenses ;  albw  bbn  to  give  In  an  aooDunt  thereof, 
and  remit  to  the  auditor  to  tax  and  report." 

Lard  OnSnarif,  Bobertson.— Aef.  fhttiflon,  Watson ;  James 
SomerrUIe^  8.S.C.  Aam(_it A.  Dean  of  Faculty  (Inglia),  Paf 
tou;  Walker  and  Melville,  ^.S-Agnitt^L  Cbrk^iW.Q.T.) 

I8th  January  1858. 
Swaom  DtnuoK. 
Janxt  Fairskbttcb  or  Gaibks  A  Hnsband,  Pttmttfra 
and  Bnp<mdetU$f  v.  Dioktbius  Onufbi  Makukski, 
Tkfender  and  AppdlatU. 
Isane,  AltemaiiTe— Verdlrt,  Amendnent  of  Entry  ot—Jury 
Cauic— Proccu— ^a  aetim  ^re^wfjoM  kmamf  fvm  to  trial 


o>  on  Unt  pmttittg  4»  thtjwrt  atimumtm*  grotmd$/ortknr  ser- 
diet,  lAa  ^'iiry  rttuntd  a  v^kt  "/er  Ikt  purMter"  gmtra^f, 
and  it  was  so  apptUd  hy  tka  Comrt,  rtdacinf,  daetrniMf  aid 
dtelaring,  w  (snas  of  tka  eonelamona  of  ih*  tiiu.  Om  npful 
to  the  HoMM  aflardM,  it  Ma  maiUainad,  tkat  tka  iaamaa  Uag 
uHernathe,  and  the  tardiel  aof  dialiiiffgiikimf  om  who*  ef  m 
alternative*  it  proceeded,  it  waa  one  on  wAiek,  iyrVMOa  if  «•> 
certainty,  no  judgment  could  eompetentfgfoUov.  The  How  tf 
Lordt  having  remitted  to  the  Court  of  Settion  io  amend  th 
entry  of  the  verdict,  and  application  thereof~Termt  in  wAinl 
such  amendment  of  tke  entry,  and  of  the  interlocutor  aj^t^ing 
the  verdictt  was  made. 

See  supra,  vol.  zxii.  p.  £86;  vol  xut.  p.  579. 

The  pnraaers  raiaod  an  aotioa  oi  nduetkm-impteba- 
tion,  czoibitionj  coant,  reckofring  and  payment,  cotMlsd- 
in^  for  reduction  of  documents  grsntra  by  the  deceased 
Aiezander  Funerrim  in  faTonr  of  the  dofendo'.  They 
also  niasd  a  Tedoctien  and  deelanUtn  io  ngard  to  otlMff 
writs  granted  by  the  deceased  in  fimnir  of  the  deftnder. 

The  Toduotioo,ezlubition  dfo.went  to  trial  on  nniSBDe— 

"  Whether,  at  the  dates  when  the  subscriptions  and  Indor 
aatioDs  of  the  said  Alexander  Fairservice  were  adhibited  to  or 
upon  the  writings  Kos.  5,  6,  7,8,  10. 11.  12,  13,  14,  18,  20^ 
21,  22,  28,  26,  30,  81,  33,  84,  and  132of  procew,  or  any  of  the^^ 
tbo  said  Aiezander  Fairstirvice  was  of  weak  and  facile  mind, 
and  easily  Imposed  upon ;  and  whether  the  defender,  taking 
advantage  of  his  said  we^nen  and  facility,  did,  by  fraud  or 
circnmvention.  or  iutimidatlDn,  procure  or  obtain  the  aald  nb- 
Bcriptions  and  indorsation^  or  any  <tf  tbem,  to  the  ledoa  of 
tbe  grauter." 

The  isne  in  the  rednoUon  and  deolanter  via  in  Hkt 
same  terms,  rniOatU  mutant^,  as  to  the  partieolar  mill 

impugned. 

The  two  cases  were  tried  as  one,  and  the  jiuy  in  eacb 
retamed  a  rordict  finding  "  for  the  pomien/'  which  wm 
so  entered  aeoordinglj. 

The  defender  having  presented  a  bill  of  exceptions  in 
the  two  cases,  and  moved  for  a  rule  to  shew  cause  why 
the  verdicts  in  each  should  not  be  set  aside,  the  Court, 
on  18th  July  1850,  pronounced  an  interloentw  disal- 
lowing the  bill  of  exceptions,  and  finding  the  pursuers 
entitled  to  the  expenses  of  the  discussion. 

Of  the  same  date,  the  Court  prononnoed  an  interlocn- 
tor in  each  of  the  aoUons,  disohaiging  the  role,  refosu 
the  new  trial,  and  appointing  the  verdiot  to  be  i^Iie^ 
and  judgment  to  be  entered  up. 

On  20th  July  1850,  the  Court,  in  the  redaotton,  ex- 
hibition &o.,  pronounced  the  following  interlocntM:— 

"  The  Lords,  on  motion  for  tbe  pnimr^  epply  the  vertfd 
in  this  ease,  and  rednce,  decern  ud  declare,  In  term  of  tbe 
libel :  Find  them  entitled  to  expewiei  Utherlo  ineoned,  HM 
account  to  be  taxed  by  the  andltor  la  eommoa  fiantt.  t^maai 
uUra,  remit  to  the  Lord  Ordinary." 
And,  of  the  same  date,  on  interlocutor  in  the  same 
terms  was  pronounced  in  the  reduction  and  declarator. 

Against  these  judgments  the  defender  presented  two 
appeus  to  the  Hotise  of  Lords,  wUah  were  heard  as  one. 

The  appellant  pleaded,  inter  alia,  that  the  jndgment 
of  I8th  July  1850  disallowing  the  bill  of  exoeptuHUL 
and  the  jud^nent  of  20th  Jul^  applying  the  verdict  ud 
decerning,  were  incompetent,  taasnmch  as  the  neoepat 
to  the  jury  alternatively  whether  the  subscriptions  and 
indorsations  under  reduction  were  obtained  by  fraud  or  by 
intimidation,  and  the  verdict  being  general,  no  jodffaant 
conld  competently  follow  by  reason  of  the  vaoertwtf 
of  the  ground  on  which  the  jttry  fbtrad. 

The  House  of  Lords  (1st  July  1852,  st^nx,  voL  xlSv. 
p.  57d)  uxmottnoed  tiie  foUowinyjadgBniftnt 

"  Ittaa4aedaBda4B4iM4g^k«tMAGiflp^ 
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poTtJ  ishrllanMiii  oiBmiblcd,  that  the  lald  Interlocator  of  the 
laih  of  July  18fi0,  dltaUowin;  tb«  bill  of  exceptious  and  find, 
iog  expeaaH  doe,  oomplnoed  of  in  the  taid  two  appcaKi  re- 
■pectiTely,  be,  and  the  same  h  hereby  aEGnned :  And  it  I> 
hrtfaer  ordered,  that  th«  nid  appeals  do  stand  over,  and  that 
tbe  mi'i  eaose*  he,  and  are  berel^  remitted  back  to  the  Court 
UStmiea  in  SooUuid,  in  order  that  tbe  respondents  in  the  said 
u)pe«ls  maf  make  tacb  applicaUona  to  tbe  sard  Court  of  Ses- 
ttOD,  aod  to  tbe  Lord  Joiitice-Cierk,  as  they  may  be  advised  to 
make,  for  tbe  amendmeot  tsf  the  cotricti  of  tbe  verdicts  in  tbe 
nid  actioDS  respectively  found  for  the  pursuers  on  the  issnes 
la  the  mid  petitions  and  appeals  mcntioDed,  according  to  the 
nbstaoce  of  Uie  actual  findings  and  to  the  notes  of  the  Lord 
JtBtioe-CIerk,  and  also  for  such  amendtoent  of  the  application 
diht  verdict  in  the  said  aetloa  of  reduotton-improbatlon,  ex> 
UhiHiBT  covnt,  reckontng  sod  payment,  sod  for  snch  amend- 
ueDt  of  tbe  appIicatioQ  of  the  veitlict  In  the  said  action  of  re- 
dscdoD-improbatlon  and  declarator,  as  tbe  said  Court  may 
dtM  BeceMTf  in  oonseqaeitee  of  may  amendmeot  which  may 
ba  Bide  in  tha  entries  of  th«  nld  Terdleta." 

Tbe  pnxsaen  theraqioii  proBented  a  petition  pn^ng 
the  Court— 

"to  apply  tba  s^Jodgmentof  the  House  of  Lords  in  so  far 
u  It  asnn  the  Boid  interlocutor  of  the  18tb  of  July  I6fiO,  dis* 
sUovit^  the  bill  of  exceptions,  and  finding  the  petitioners  en. 
tltkd  to  theexpenses  incurred  by  them  in  tbe  disconion  there- 
of comi^idned  of  in  tbe  said  two  appeals  respectively,  and  to 
renutdk  novo  the  account  ot  expenses  no  incurred  by  the  peU- 
tioDett,  to  tbe  auditor  to  tax  the  same  and  to  report ;  and 
brtbcr,  to  carry  out  the  said  judgment  and  remit  of  the  House 
of  Ltvds  by  causing  such  amendment  as  your  Lordships  may 
deem  necessary,  in  acoordanre  with  said  judgment  and  remit, 
ft  tbe  ealriea  of  tbe  veidfata  In  the  said  actions  respectively, 
foand  for  the  pcUtiooeiB  on  the  iesoes  in  tbe  aaid  respective 
sctiooiof  reduction-improbotion,  exhibition,  count,  reckoning 
tod  payment,  and  reduction -im probation  and  declarator,  ac. 
eonllDg  to  tbe  substance  of  the  actual  findings  and  tbe  notes 
of  Ue  Loid  Juitioe-Oterk,  and  also  such  amendment  of  the  ln< 
teriocBton  «  Judgment!  foresaid,  applying  tbe  verdlots  Id  tbe 
FMpectlve  aetloDi,  as  your  Lordabipe  may  deem  necessary 
iBomequMKe  of  any  amendment  which  may  be  made  in  tbe 
•ntrieiof  the  said  verdicts;  Mid  to  do  farUier  or  otherwise,"  Ac. 

nteraafter,  on  the  reeommeadation  the  Oonrtj  that 
the  praso^  slionld  suggest  the  mode  in  vhich  thejpro- 
POKd  tfcat  the  remit  from  the  House  of  Lnda  ahonld 
be  earned  oat,  the  pnrsoers  presented  a  note  to  tiie  Lord 
Jmtiee-Clerk  in  reference  to  their  petition,  craving  his 
Lordship  to  amend  the  entries  of  the  verdicts  in  the  two 
tctions,  in  the  terms  set  forth  in  their  note. 

On  this  note,  the  appellant  minuted  a  reservation  of 
aS  objections  to  the  competency  of  the  procedure,  and 
refused  to  take  aoj  part  in  that  procedure.  The  Lord 
Juatioe-Clerk  having  conmdered  the  pursuers*  note,  pro- 
lumioed  an  interlocntor  directing  "  a  copj  of  the  delivei^ 
Mce  and  procedure  which  occurred  to  him  to  be  proper, 
to  be  commonicated  to  the  agents  of  both  parties." 

His  Lordship's  deUveniuce  was  as  fbllows: — 

"Bii»l»gh,  17tk  December  1862.— Tbe  Lord  Justlce-CIerk, 
In  respect  of  tbe  applientfon  made  to  him  under  the  authority 
oontalned  in  the  remit  Aom  tbe  House  of  I<ords,  and  having 
Wtd  the  oovnsel  for  tbe  parties,  and  having  examined  hU 
>Mt«s  of  tbe  evidence,  conridering  that  in  bis  charge  to  the 
jury,  to  vrtiich  no  exception  was  taken,  be  told  the  Jury  that, 
tndttlbe  lames  sent  to  them  for  trial,  If  they  were  satisfied 
that  all  ef  the  documents  under  challenge  were  obtained  from 
A  ptnoQ  wboie  mind  was  weak  and  fkdle,  and  easily  Imposed 
^pm,  if  frond  funf  circumvention,  and  by  intimidation,  it  was 
^oa^etrat  for  them  to  rctnm,  by  the  usage  of  the  Court  under 
>*Alsac«,a  verAct  generally  ftir  Uie  pnisueron  each,  because 
JiasAaM  It  was  hdd  that  tbe  Jury  affirmed  that  all  tbe 
*'<ie«iissBts  were  obtdncd  by  «({ the  improper  meaM  stated  in 
tbe  inw  via,  {rand  and  circumvention  and  Intimidation ; 
«»  eauUduiIng  that  he  left  It  to  the  jury,  on  the  whole  evi. 
2«<iA*»*7«lM«bsr  (bey  held  U  tobeprowltotbetTsatii. 
""tWlril  uftlls  ilosiuuuiJls  nunisoobtalae^^  and  I7  all  the 


OF  SESSION,  &e.  187 


means  stated  in  the  issues ;  or,  If  not  all,  to  say  whether  any, 
and  which  of  them  were  so  obtained,  as  tbey  might  think  theevi> 
dence  stronger  and  more  sotlaAtctory  as  to  some  than  to  others, 
ortotay  whicb,  ifany,  were  (Stained  by  fraud  or  circumvention 
without  intimldatioa ;  or  by  Intimidation  witlwut  fraud  orcir^ 
cumrentioD,  If  aDy  such  distinctions  appeared  to  them  to  be 
raised  by  the  evidence,- -feels  himself  warranted  in  holding,  that 
by  the  general  verdict  returned  after  sorb  directions,  the  jury 
did  mean  to  affirm,  and  did  affirm,  that  Alexander  Fairserrice 
was  oi  weak  and  budle  mind  and  easily  imposed  on  ;  and  that 
tbe  defender,  taking  advantw^  of  his  said  weaknen.  did,  by 
fraud  and  circuuiveution  and  fiitlmidation,  procure  and  obtain 
all  the  said  subecriptlone  and  indorsations  mentioned  in  both 
sets  of  issues ;  and  therefore  appoints  and  directs  tlic  interim 
Jury  clerk  appointed  at  tbe  trial  owing  to  the  indispogitiuu  and 
consequent  absence  of  the  regular  clerk,  John  Buasoll,  prin- 
cipal clerk  at  Session,  and  who  entered  up  tbe  verdict  at  the 
time  in  the  usual  manner,  witbont  objection,  In  its  present 
general  form,  and  to  which,  when  read  over  to  them,  the  Jury 
assented  as  their  verdict,  now  to  enter  the  verdict  iu  detail 
in  the  m&oner  now  of  tUs  date,  and  in  this  deliverance,  Bul>- 
soribed  by  him. 

"  The  verdict  will  then  bear,  that  the  jury  say  in  tbe  action 
of  reduction-improbation,  exhibition,  count,  reckoning  and 
payment, 'that  at  the  dntes  when  tbe  subscriptioQS  and 
iodotsationB  of  the  said  Alexander  Folnervice  were  adhibited 
to  or  upon  alt  and  each  of  the  writings,  Noe.  5,  6,  7,  kc.  of 
process,  tbe  stud  Alexander  Fairscrvice  was  of  weak  and  fiacile 
mind,  and  easily  imposed  upon,  and  that  the  said  defentter, 
taking  advantage  ofbis  said  weakness  and  facility,  did,  by  fraud 
and  circumvention,  and  intimidation,  procure  or  obtain  each 
and  alt  of  the  said  subscriptions  and  Indorsations,  to  tlie  lesion 
of  the  graoter. 

And  in  the  action  of  reduction-lmpiohatlon  and  declarator, 
the  verdict  will  bear  tbot  the  jury  say  to  the  same  effect, 
mutatit  maUBdi^ 

Mew>raadunt.-~ThB  precedii^  note,  interlocntor,  and  deli- 
verance, ate  to  be  held  as  relative  to,  and  to  form  part  both 
of  the  action  of  reduction' improbation,  exhibition,  count,  reck* 
oaing  and  payment,  and  of  the  acticuof  reduction-improbi^ 
tion  and  declarator,  and  a  printed  process  copy  of  the  inter- 
locutor and  deliverance  is  lodged  in  each  process,  and  entered 
in  the  inventories  respectively,  being  No.  999  id  the  former, 
and  Ho.  22  of  the  latter  pioceis." 

The  porsoer  having  made  no  objections  to  this  deli- 
Terance,  tbe  Conrt,  in  the  first  action,  amended  the 
entry  01  the  venUct  as  fbllows 

•'At  Edinbur^,  tlie  38th,  S9th,  and  30tb  days  at  Msrch 
1850,  before  the  Bight  Honourable  the  Lofd  Jnstioe-Cierk, 
compeared  tbe  said  pursuers  and  the  said  defender  by  their 
respective  counsel  and  agents,  and  a  jury  having  been  balloted 
and  sworn  to  try  the  said  issue  l>etween  the  aald  parties,  say 
upon  their  oath,  that  at  the  dates  when  tbe  subscriptions  and 
indorsations  of  the  said  Alexander  f  airservice  were  adhibited 
to  or  upon  all  and  each  of  the  writings  Nos.  5,  6,  Ac.  of  pro- 
cess, tbe  said  Alexander  Fatrservice  was  of  weak  and  Acile 
mind,  and  easily  imposed  upon,  and  that  the  said  defender, 
taking  advanuge  of  his  said  weakuen  and  facility,  did,  by 
frand  and  circumvention,  ud  intimidation,  procure  or  obtain 
each  and  all  of  tbe  said  sabscriptkms  and  iudorsatioos,  to  the 
lesion  of  the  granter." 

And  pronounced  the  following  inteidocator  amending 
tho  application  of  the  verdict : — 

"Tlie  Lonis  having  resumed  consideration  of  the  petition  of 
Mrs.  Janet  Fairservice  or  Cairns,  and  her  hutband,  pursuers,  to 
apply  the  judgment  and  remit  bv  the  House  «S  Lords ;  note 
for  the  said  Hrs.  Janet  Fairservice  or  Calms  and  basband  to 
the  Bight  Honourable  tbe  Lord  Justice- Clerk,  and  minute 
thereon  for  the  defender  Dionysius  Onufri  Unrianiki ;  inter- 
locutor and  deliverance  by  his  Lordship  on  the  said  note,  and 
the  amended  entry  of  tbe  verdict  of  the  jury  in  pursuance  of 
the  said  deliverance ;  and  having  heard  raunsei  for  both  parties 
in  the  canBer-W>ly  the  said  vwdicc  as  now  ostered  up,  and, 
in  terms  thneof,  find  that  at  the  dates  when  the  subscriptiune 
and  indorsations  of  the  deceased  Alexander  Fairserrice  were 
adhibited  to  or  upon  all  and  each  of  the  writingsNos.  5,  S,  Ac. 
of  process,  the  sakl  Alennder  Fairswvlce  of^Mt^V^M* 
fteUe  Blad,  and  easily  in^Bssd  oM  ifld  ttei^B^^ 
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der,  ttkiog  Rdfantaga  <tf  hb  said  vetkiUM  and  bdU^,  did,  If 
fimod  and  cbcumveodooi  aod  iotimidationt  procnre  or  oblato 
each  and  all  of  the  taid  sabscriptioni  and  Imlonations,  to  the 
leahm  of  the  granter :  And  therefore  the  said  L<ords  reduce, 
retreat,  reactnd,  cau,  and  annul  each  and  all  of  the  aatd  tub* 
•criptiona  and  Indorsationa,  and  the  billa,  indorsations,  and 
other  writings  to  wbich  tbey  were  adhibited,  in  ao  far  aa  they 
aie  aHeged  to  import  anj  obtlgatioii,  transference,  assignation, 
indoraation,  or  other  ri^t  In  &Tour  of  the  defender,  with  all 
that  bas  followed  or  is  competent  to  follow  apon  the  same,  and 
decani  and  declare  the  same  to  have  been  from  the  beginning, 
to  be  now,  and  in  all  time  coming,  void  and  null,  and  of  no 
forue,  strength  or  effect,  in  judgment  or  outwilh  the  same,  all 
in  terns  of  the  oooclusious  of  the  libel :  And  the  said  Lords 
And,  reduce,  decern  and  declare  accordingly,  in  terms  of  the 
ndttcUTe  and  declaratory  oonclosiooa  of  the  Ubel ;  of  new  ilnd 
the  pursuers  entitled  to  the  expanses  Incurred  by  them  priw  to 
the  SOlh  July  1850^  Uw  aooonnt  to  be  taxed  tgr  the  anditor  la 
common  fbrm." 

AHd  in  like  terms,  mutatit  tnutandUj  amended  the 
«irtry  of  the  retdiot,  and  the  apfdication  thereof,  in  the 
second  action. 
^^.Deas;  Wm.  Waddell,  W.S.  AgenL—U.  Clerk.— (W.Q.T.) 


20th  January  1853. 
SaooRD  Dmuon. 
JoBH  Hkhdebbo5,  Pwm&rwaA  Jtapondent,  v.  Wiixum 
BoBKKiwnr,  Defiadsr  ua  AdvoaOor, 

Lord  Adrocate— Public  Officer— Oiligenre— Criminal  Charge, 
Beeorery  oC— Libel — Defamaritm — Damages — £i  om  aetum 
of  damagei  againtt  the  defender  for  having  malieioutty,  and 
tcithout  prohable  cavte,  or  any  ground  of  jutt^icaiion,  lodged 
with  the  procuralor'fitcal  a  charge  of  perjury  againit  the 
pursuer,  the  latter  craved  a  diligence  to  recover  from  the 
Jitcal  the  written  information  containing  the  charge  in  gvettion. 
The  defender  objected  to  the  diligence,  on  the  ground  that  the 

-  public  proeeeulor  wa»  not  compellable  to  give  *p  the  informa- 
Hon  ;  and  notice  having  been  given  to  the  tMrd-Adaoeate^  hi* 
Lordthip,  ipilhout  atattmg,  and  having  deelimed  to  ttate,  that 
th$  diieloMrt  memU  pr^Oe*  the  public  $ertie»,  routed  to 
maremder  the  iitformatitm.  77te  Court  {reteroing  their  opinion 
at  to  the  quettion,  whether,  if  the  Lord  Advocate  declined  to 

■  give  up  the  information  on  the  ground  of  pryudice  to  the  public 
aermee)  grouted  warrant  for  the  reeoverg  of  the  injormation, 
im  the  eireumttaneet. 

This  acUoD  was  raised  in  the  Sheriff  Court  of  Glas- 
flow  tot  damages,  in  respect  that,  on  or  about  18th 
Ootober  1847,  the  d<^endra'  lodged  with  and  made  to 
George  Salmond,  procarator-fisou  in  Glasgow  for  the 
countj  of  Lanark,  a  charge  of  peijiir;  agunst  the  pur- 
nier,  and  made,  or  oatiaed  to  be  made  oat,  and  given  to 
or  left  with  Mr.  Salmond,  a  written  statement,  which, 
inter  o/io,  contained  the  following  words,  or  words  to  the 
same  effect: — "I,  William  Robertson,  banker  in  Glas- 
gow, do  hereby  charge  John  Henderson,  sharebroker  in 
Glasgow,  with  perjury,"  <fec.;  That,  in  conseaneDce, 
the  pursaer  waa  apprehended  and  examined,  but  the  pro- 
cee£ng8  were  ultimately  abandoned :  That  the  charge 
made  waa  utterly  fitlse  and  groundless,  and  was  made 
malioiouslj  and  without  jvobable  oanae,  or  any  ground  of 
justification. 

The  damages  churned  being  above  £40,  the  defender 
advooated  the  cause  to  the  Court  of  Seiuon  for  juty 
trial,  under  6  Geo.  IV.  o.  120,  §  40. 

pursuer  thereupon  moved  for  a  diligence  for  re- 
covery, inter  aliCf  of — 

"  The  doctunenta  ot  wriUngs  referred  to  In  luocesi,  contun> 
log  a  charge  or  chai^^  of  petjary  preferred  or  al)^;ed  by  tha 
defender  against  the  pursaer,  and  made  or  sent  by  him,  or  by 
his  agenta,  or  otheta  on  his  behalf  to  George  Salmond,  procn- 
lator  fiscal  of  Lanarkshire,  or  others  on  behalf  of  the  a^d 
Geot;ge  Salnumd  w  of  the  poUUc  prasecotMr,  and  In  partkidar, 


all  nicb  docnmenii  m  wrtUngs  dated  <m  or  about  18th  October 
1847." 

The  defender  having  objected  to  this  recovery,  the 
Lord  Oi^nary  directed  special  intimation  of  the  motion 
to  be  made  to  the  Crown-agent.  Appearance  waa  made 
for  the  Lord  Advocate,  who,  though  he  deolinBd  to  state 
that  any  prejudice  would  arise  to  the  public  serriee 
from  disclosure  of  the  information,  yet  objected  to  pro- 
duce it  upon  the  general  ground  that  be  could  not,  in 
any  ease,  be  compelled  to  surrender  his  information. 

The  Lord  Ordinary  reported  the  case  to  the  Oonrt 
with  the  foUowLDg — 

Aott.— The  L<Hd  Ordinary  has  taken  this  caae  to  report, 
as  involving  a  qneaUoo  which  abotdd  bo  at  oaoe  decMed  bf 
thdr  Lord^lpa  of  tha  Inner>Honse; 

**  The  qtteation  does  not  regard  the  obligaUon  upon  the  Lord 
Advocate  to  disdoae  the  name  of  bia  iaformaot.  The  Inlba- 
mer  is  known,  and  assumed  to  be  known.  Wliat  ia  required 
is  the  information  Itaelf,  and  that  in  an  action  which  states 
the  information  to  have  l>een  siven  maliciously  and  witbont 
probable  cause.  Further,  noUdng  but  the  infbrmatioii  is 
wanted.  Ko  demand  la  made  for  the  preeognitiona,  or  any 
proceedings  founded  npon  the  infermatton,  whether  befbrr  or 
after  the  party  wu  pat  in  charge.  A  diligeoce  having  been 
granted  e^aiiut  havers,  objection  Is  taken  to  the  prodnetlofl, 
not  only  by  the  defender,  but  directly  by  the  Lord  Advocate ; 
the  defender,  however,  niaiutains,  that  if  the  Lord  Advocate 
cannot  be  compelled,  he  Is  not  untitled  to  prodoce.  But,  in 
the  I<ord  Ordinary's  view,  the  only  question  ofdlfficttlty  to  irith 
the  Lord  Advocate.  Ur  Hume,  in  treating  of  the  aobjsct, 
■  Prosecutors  and  tiielr  Title,'  puts  the  case  of  an  iuforaser  and 
information  apoo  the  same  gnnud,  and  lodioatea  an  opinion 
fevoorable  to  the  party  requiring  disoloenre— 2  Home's  Con. 
p.  134,  lasted.  Ur.  Alison  gives  it  aa  mattnr  of  jnaetice,  that 
the  Lord  Advocate  ia  compilable  to  diaclose.  The  Lonl  Or- 
dinary would  hesitate  In  assenthig  to  the  podtlen.  if  itwMa 
generally  laid  down  that  the  Lord  Advocate  nmat  {a  «veiy 
case  give  up  the  iuformet  and  the  ^formation.  It  ia  mot  the 
caso  of  treason  only  that  would  form  an  exception.  If  that 
high  public  ofBcer  declared  npon  bisofficial  responsibiUty  that 
the  disdoenre  soittbt  was.  in  the  particular  case,  in  ptajodice 
of  the  puhUe  service,  the  Lord  Ordinary  would  have  been  in- 
clined to  refuse  Interposition,  and  leave  the  party  to  hto  remedy 
otherwise,  however  (tifficult  tliat  might  be,  eepedally  If  there 
was  no  case  against  a  procurator -flsoil.  That  aeema  to  have 
been  tfae  view  taken  by  the  Lord  Chief  Commissioner  in  the 
caae  of  Leven  v.  Young  and  Co.,  1  Murray's  Bep.  871.  But, 
in  the  present  CHse,  the  Lord  Advocate  has  not  stated,  and 
iufleed  declined  to  state,  tiiat  any  predjudlce  eonid  -arise  to 
the  public,  service  from  the  disdoaare— rssting  simftly  upon 
the  general  ground,  that  he  was  not  in  any  case  compelUhle 
to  disdose.  Thi*  Lord  Ordinary  thinks  that  this  does  present 
a  case  of  difficulty  and  importance.  The  authority  of  Mr. 
Hume  in  the  passage  cited,  seems  inconsistent  with  the  plea; 
and  the  cases  he  refers  to  seem  to  support  his  opinion,  parti- 
cularly that  of  Steven  •  Dundas,  28th  Dea  1727,  Uor.  7905, 
which  does  not  appear  to  have  turood  upon  any  spedal  pro- 
vision in  the  statute  1701. 

"The  pursuer  referred  alao  to  the  E:-.gliBh  case  of  Blake  a. 
OUford,  1  Moody  &  Bob.  198,  in  which  the  Court  allowed,  in 
support  of  an  action  for  libel,  a  letter  to  be  read,  written  and 
directed  to  Sir  Francis  Freeliitg,  secretary  to  the  poatmaater- 
genend,  oomplainiog  of  the  plaiuuffs  condoct  aa  guard  of  a 
mail-coaoh,  in  consequsnoo  ot  which  letter  he  bad  been  di*- 
misaed. 

**MoBt  of  the  cases  referred  to  were  wide  of  the  qnestion. 
The  caae  of  Sail  n.  Vass,  17th  July  1822,  Honse  of  Lords,  oato 
hardly  be  considered  as  determinfaig  abaolntely  the  of 
the  public  proaecutor  to  refuse  to  disolose  his  informant  Of 
Information  ;  and  such  cases  as  Donald  v.  Hart,  6tb  Joly  )XH^ 
and  the  case  of  Hill  v.  Flctcher.l2th  Nov.  1847,  appealed  U'on 
both  rides,  do  not  touch  the  present  case, — the  punoeradidt- 
ting  that  the  public  prosecutor  to  not  bound  to  prodnsa 
oeedings  taken  upon  information,  but  maintaining  that  toeaa 
cases  proceeded  upon  piindples  which  cannot  apply  *>  the 
Informantorthoinfomiationitself.  ^^fiJ9MMtfmart,iqps«, 
thejQdgmentoftheCo«%mt«|rVi*'w3m^th*|i»^ 
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ngxiHloDS,  not  only  hi  mpeot  of  objcetlon  on  the  part  of  the 
Jrown,  bat  alto  beoHM  no  nffident  cuw  for  production  had 
leen  ohewn. 

*•  The  Lord  OnUna^  cettelnly  is  fmpiened  with  one  diffi- 
ml^— tIb.  that  the  reraaal  to  dlscloee  the  Infbrmatloo  might 
lepxiva  a  ^tty  altogether  of  his  remedr,  or,  at  leait  ezpoM 
um,  or  probably  the  defendant,  to  dEsadvantage.  For.  the 
tiformation  being  written,  it  would  be  in  one  view  iocompe- 
ieut  to' prove  hy  parole  Its  contents — ^in  which  caee  the  remedy 
tvould  eitlwr  be  greatly  impeded,  or  might  altogether  fail ; 
or,  if  parole  proof  of  ito  oootenta  wero  adminlble,  the  jnHce 
of  the  caw  on  either  ride  might  luffer  from  Imperfection  of  evi- 
denoe,  where,  in  an  ordinary  caw,  tbe  evidence  would  Iiave 
been  perfect.  Ko  doubt  conriderations  of  high  expediency, 
ooaaected  with  tbe  nebserities  of  the  public  service,  would 
overoome  all  snoti  objeotiont;  and  tlie  Lord  Ordinary  would 
have  so  viewed  the  case  if  it  bad  l>een  stated  on  the  part  of 
the  Crown  that  the  fntereats  of  the  public  aerviee  raqoired  tbe 
inlonnatlon  to  be  withheld.  But  tbt  present  case  does  not 
present  that  difficulty,  and  the  Court  is  left  very  much  In  tbe 
ntnaHon  in  wMch  it  would  have  been  placed  in  the  case  of 
Leven,  ntpro,  if  the  Lord  Advocate  had  not  withdrawn  his 
objection,  and  with  tUs  dHferenoe  from  Uie  case  of  Hart,  nrpro, 
I  hat  there  can  be  no  doubt  of  the  neoessity  ot  tiie  disdorore 
for  the  justice  of  the  case  in  which  it  ia  askeid. 

There  was  oae  point  taken  for  the  defender,  as  to  which  the 
Ix>rd  Ordinary  confesecs  he  has  very  little  doubt.  The  defen- 
der, fbnnding  partly  upon  the  aothority  of  Yass,  maintained 
that  the  Lord  Advocate,  if  not  compellable,  wrs  not  entitled 
to  produce ;  and  the  private  party,  for  his  own  interest,  was 
«nUtled  to  found  upon  the  Lord  Advocate's  right  to  refuse 
discloMre.  The  Lord  Otdinary  cannot  assent  to  any  such 
doctrioa.  If  the  Lord  Advocate,  In  his  discretion,  chooses  to 
make  the  dlscdosnre,  be  cannot  donbt  tbe  right  of  the  pntsoer 
to  use  tiw  matter  so  discloaed.  Where  Uie  Lord  Advocate  is 
wlHivg  to  make  the  diBcloeare,  there  can  be  no  ground  for 
alleging  public  interest  against  it.  In  lodging  what  may  he 
ttrtmcd  -a  criminal  infttrmation,  a  patty  might  commit  an  in- 
dlot^eo&oce;  and  «eTiaiaiy  ^  Lord  Advocate  could  not 
be  stepped,  by  any  plea  of  oonAdential  communication,  from 
taking  judicial  ptocaedings  at  bis  own  instance  against  the 
party  who  bad  lodged  the  i^rmation,  and  to  use  the  infor- 
matioD  as  tbe  very  ground  of  cberge.  The  Ijord  Advocate 
snigtat  in  many  cases  think  it  for  tbe  public  Interest  that  ma- 
licious aocDsatioas  should  be  suppressed  by  disclosing  the  in< 
formacit,  and  famishiog  the  party  who  had  been  maltcionaly, 
And,  it  might  be,  feloniously  aocust^,  with  the  means  of  pri- 
vate redress.  It  a»pean  to  the  Lord  Ordinary  that  the  orfly 
interest  to  be  considered  is  that  of  tbe  Crown,  as  in  the  han<b 
of  the  Lord  Advocate,  and  that.  If  lie  made  production,  either 
'volontarily  or  nndct  order  of  the  Court,  the  private  party  could 
not  be  beard  to  object.  Tbe  Crown  may  plead  its  privilege, 
but  not  tbe  private  party.  The  primte  party  has  fall  protec- 
tion otherwise  In  the  parsoer's  necessity  of  proving  malice  and 
want  of  probable  cause." 

ai^warance  was  made  for  the  Lord  Advocate  in 
the  Inoer-Houso. 

Deas,  for  the  defender,  beiag  called  upon  bj  the  Court 
to  shew  reasone  for  his  olgectioQ  to  tbe  pursuer  recover- 
ing the  information,  pleaded — Thongh  the  signed  infor- 
mation lie  not  ff.ven  np,  the  pursuer's  case  will  not  be 
■njiired,  seeing  ^  can  give  parole  proof  of  the  iDfisrmatioD. 
^Ztord  Jtulkt  Ckrk.  —It  would  be  a  vety  serious  matter  for  the 
l»iimier  if  be  conld  not  prodooe  the  signed  information.] 

In  the  cue  mf^KMed,  the  purstier  would  be  viuble  to 
ftrodnoe  «  pahUo  deeaaaent,  iriiioh,  tmm  no  fault  of  his 
own^  he  was  nnable  to  reeorer.  Seoonda^  evidence  bj 
parole  would  Cherefore  be  oompetent  to  him.  But  even 
Aupponng  such  secondary  eridcnce  incompetent,  the  ar- 
gument founded  on  that  circumstanoe  would  prove  too 
much,  for  it  would  prove  that  a  party  in  the  situation  of 
the  pursuer  would  be  entitled  to  get  other  documents, 
su(^  aa  precognitions,  which  it  is  settled  that  he  cannot 
get.  A  party  ought,  to  be  protected  in  intbrmiog  the 
|inblie  proaecator,  though  he  hare  only  had  a  partial 


view  of  the  case,  and  may  not  therefore  have  been  cer- 
tain of  the  guilt  of  the  party  he  informed  against.  Both 
public  justioe,  and  persona  honestly  informing,  would 
tnfier  if  this  infonnatioo  were  to  be  ^ven  mo — ^Earl 
and  others  v.  Vase,  17th  July  1822,  House  of  Lords. 

Dean  of  Faculty  and  Loganj  for  the  pursuer,  were  not 
called  on. 

Lord  Justiee-Clerk. — It  is  impossible  to  deny  that  tUs  is  * 
moat  important  question,  especially  considering  the  character 
sustained  by  the  public  prosecutor  in  this  country.   He  is  a  per- 
son possessing  great  and  extendve  privileges ;  bat  I  do  not  think 
the  law  has  extended  to  him  such  a  privily  as  is  now  daimed 
for  bim  hy  this  party.  The  public  prosecutor  here  ia  amply  pro- 
tected lu  the  discharge  of  bis  duties.  Where  a  procurator-fMcai 
makes  an  accusation,  and  prosecutes  Inquiries  in  the  course  of 
his  official  duties,  it  is  only  by  an  allegation  of  his  having  mili- 
ciously  conspired  with  the  private  informer  to  trump  up  a  false 
ease,  tbatat^svant  aetton  of  damages  can  be  Udag^nstUm. 
That  was  the  case  of  Harper  v,  BoUnsons,  Bth  Jan.  ISSl,  a 
Uorr.  993.   And  why  is  he  so  protected?   Because,  if  he  re- 
ceives  a  signed  information,  regularly  char^ug  a  party  with  a 
crime,  unless  he  can  see  through  the  facts,  he  must  either  act 
on  that  iuformaUon,  or  refuse  to  do  so  at  his  peril,  if  it  should 
ultimately  turn  out  to  be  a  case  whit^  he  should  have  investi> 
gated.  In  difficult  cases,  doubtlesst  the  fiscal  would  ask  the  ad^ 
vice  of  bis  superiors ;  but  if  be  acted  errooeoosty  la  not  investi- 
gating the  case  after  receipt  of  a  signed  Information,  be  would 
be  liable  in  damages.    He  is  so  bound  to  go  oo  with  his 
inquiries  In  the  case,  in  great  part  j«st  because  he  is  protected 
by  a  signed  information.   Now,  can  it  be  argued,  in  regard  to 
a  public  officer  like  this,  tiiat  tlie  office  of  a  procurator-fiscal  ia 
like  the  '*  Lion's  mouth"  at  Venice,  into  which  any  person  may 
east  whatever  Information  he  pleases — signed,  indeed,  with  the 
informer's  name,  but  as  effectually  secured  fVom  possible  publi- 
city as  if  it  ttad  really  been  anoaymous  f  If  this  were  the  case, 
it  would  be  must  Injurious  to  tiie  country  and  to  the  course  of 
justice.  In  tlie  case  of  Arbuckle  v.  Taylor,  S  IX^w's  Rep.  p.  160, 
the  signed  informal  ion  was  a  letter  fhtm  the  defender  to  tlie  pro* 
curator-flsBal,urgjnghimtoproiecutetbepursnerfortbeft  The 
information  in  that  case  was  ceruinly  produced;  and  Lnrd 
Eldoo,  though  he  reversed  the  judgment  of  tbe  Court  of  Session, 
because  he  thought  both  malice  and  want  of  probable  cause  re- 
quired to  be  made  out  against  tbe  public  prosecutor,  did  not  put 
any  such  restriction  as  is  here  sought,  upon  the  proof  of  these 
auctions.   The  procurator-flical  has  the  informatioD  for  his 
protection,  so  that,  as  long  as  he  proceeds  honajUt  upon  it,  he 
IS  not  liable ;  yet  be  may  have  a  uallcioas  intomer  who  bat 
misled  bim,  and  that  malidons  informer  is  Mrely  liable  to  pro- 
secution.  In  cases  of  treason,  indeed,  and  alto  in  certain  of- 
fences against  the  revenue,  the  legislature  have  professeJIy, 
upon  grounds  of  public  policy,  surrounded  the  official  Investiga- 
tions with  a  degree  of  secresy,  and  have  denied  all  access  to  the 
informstion  given  in  such  cases.   Wbethar  the  Isglslatore  of 
the  present  day  would  hold  similar  views  upon  these  cases,  may 
perlMps  be  doubted.   At  all  events,  these  stand  entirely  upon 
statutory  authority.   lu  this  case,  however,  the  Lord  Advocate 
does  not  even  say  that  any  reason  of  puUic  policy  mskeshim 
desirous  of  withholding  this  informstion  from  tbe  pursuer.  I 
reserve  my  opinion  aa  to  what  would  be  the  law  if  such  a 
statement  were  to  be  made  by  the  Lord  Advocate.  Certainly, 
In  this  casev  I  am  nnable  to  see  what  reason  of  pnUic  policy 
can  exbt  for  reftisii^  to  give  up  tlie  information.   There  was 
much  in  tbe  consideration  urged  by  Mr.  Deaa,  that  honest  in- 
formers ought  not  to  be  expcned  to  harriabip  in  the  discharge 
of  what  must  be  regarded  as  their  duty.   But  what  hardships 
would  they  indeed  suffer  by  tbe  information  being  given  up? 
It  is  said  to  be  nnpleasant  for  a  man  to  have  liis  informalion 
made  known  and  exposed  to  the  public  eye;  but  there  issnrelj 
ftr  more  hardship  in  the  case  of  the  party  whu  baa  been  falsely 
informed  against.   If  the  party  lias  not  given  information  mali- 
ciously, and  without  probable  cause,  be  will  not  be  liable,  though 
he  may  have  conducted  himself  In  the  matter  with  much  heat 
and  iudiscretion.    I  think  to  refuse  this  information  would 
give  rise  Ut  gross  Injustice.   It  must  therefore  be  given  up. 

Lord  OodAum. — No  dnnbt  as  to  the  decision  of  this  case  can 
lie  on  the  mind  of  any  nan  who  knows  what  is  the  realint^^t 
,  whldi  the  p^bHr.  {woeeontor  has  in  the  matter.  IT  tha^toRl 
Advocate  were  to  cone  forward  and  say  that  it  woold  M  pre- 
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jodkltl  to  the  pDbllo  lerriee  to  gtva  up  a  pirticaUr  fBfonn*. 

lion,  I  dtm't  kaow  whtit  I  might  do.  But  that  is  Dot  the  gene- 
ral clan  of  caaea.  That  is  nnt  the  case  here.  The  pabllc  pro- 
seeator  does  not  specially  object,  but  this  party  comes  and 
throws  hii  shield  round  him,  and  aays,  I  object.  The  argument 
of  Mr.  Deis  would  lead  to  this  conclusion  among  others,  that 
all  the  proearator'flscsls'  offices  througliout  thecoDntry  are  just 
an  many  nesta  made,  that  people  may  deposit  in  them  any  fitlse 
and  unfonnded  accusation  they  please.  These  charjtes  maybe 
quite  improbable  and  extraragant,  yet  still  a  fiiandatioD  is  laid 
hy  them  which  may  injure  a  man's  character.  If  such  accusa- 
tions conform  to  the  single  requisite  of  being  lodged  In  the  pro- 
per quarter,  tbcj  are  said  to  be  protected,  howerer  extravagant 
or  malletons.  That  la  not  the  kind  of  protection  given  by  the 
law  ofSeotland  to  a  man  Infbrmiog  against  his  neighbour  for  a 
crime.  What  the  law  nya  to  such  a  party  is  this—*'  Andd 
malice,  and  keep  within  the  range  of  probable  cause,  and  you 
are  saffe." 

Lord  Mvrray. — agree  with  your  Lordships.  The  protection 
accorded  to  a  perion  informing  against  another  for  a  crime,  i« 
laid  down  In  Arbaekle*a  ease.  If  the  Infbrroation  be  given 
wlthont  malice,  or  with  probaUe  canse,  the  informer  is  safe. 
Ill  a  esse  of  tteaaoD,  it  might  be  proper  to  refuse  production  of 
the  information,  because  the  informer  might  be  sotijocted  to  a 
great  risk  of  personal  violence,  and  because  the  Lord  Advocate 
i<t  entitled  in  such  a  case  to  possess  every  facility  for  getting  in- 
ftirmation  for  the  Crown.  But  in  the  ease  ofan  ordinary  crime, 
1  see  no  reason  why  the  Infomiatloo  should  not  be  given  up, 
under  the  ordinary  protection  to  the  informer,  that  malice  and 
want  of  probable  cause  must  be  proved  against  him. 

L«rd  Wood. — I  concur,  and  shall  not  deliver  a  separate  opi- 
nion, as,  in  doing  so.  I  should  simply  repeat  what  has  already 
been  said.  The  Lord  Advocate  does  not  come  forward  and  say, 
upon  his  official  responsiUlity,  that  any  pr^odice  would  arise  to 
the  public  service  giving  up  the  uubrmation,  I  therefon 
agree  with  your  Lordships. 

The  Co  art  pronounced  the  following  interlooutor: — 
"  On  the  report  of  Lord  Butherfurd.  in  the  clrcuraitancea  of 
the  case  as  stated  in  the  record,  in  which  the  pnnuer  com- 
plaioB  that  an  information  or  cliarge  for  an  ordinary  offence, 
Tia.  peijnry,  was  presented  against  htm  to  the  procnrator-flscal 
by  the  defender  mallcionBly,  and  without  any  probable  caoae, 
or  any  ground  of  jostiflcatlon  whatever,  remit  to  the  Lord 
Oniinary  to  grant  warrant  for  the  recovery  of  the  said  Infor. 
maUon  so  presented  to  the  procnrator-flacal :  And  in  respect 
that  the  Lord  Ordinary  baa  reported  that  the  Lord  Advocate 
has  Dot  stated,  and  indeed  declined  to  state,  that  any  preju- 
dice cculd  arise  to  the  public  service  from  the  disclosure  of  the 
said  Information,  find  it  nnnecessaiy  to  give  any  opinion  on 
the  point,  whether  any  statement  Uiat  such  dtsclotiure  will 

firejndice  tlie  pabllc  service  will  be  sottdent  to  protect  the 
ofonnant  in  the  case  of  an  ordinary  crime,  when  such  infor- 
mation is  said  to  have  been  mads  mididonaly,  and  without 
probable  cause." 

Lord  Ordinary,  Butherfurd. — ^ef.  I>ea8,UacfarIane;  Qibson- 
Oralft,  Dalriel  &  Brodie,  W.S.  Affanf—AU.  Dean  of  Faculty, 
(Inglls),  Logan ;  Loclchart,  Uorton,  Whitehead  &  Greig,  W.S. 
AgtnU.-^  CIbrt.-(W.G.T.) 


2\8t  January  1853. 
FlBsr  Dmsioir. 

David  Enn>  &  others,  Petitionenf  v.The  HAonTEATSs  & 
TowK-CouNciL  of  Anrtrather-Wester,  jRespomZmto. 

Expenses — Honorarium—^  party  fetd  eowmt  to  Ofpear  in  a  eaie 
enrolled  /or  s  particular  day,  whtM  tha  Court,  from  prt$iure  of 
oUur  butimu,  wen  unable  to  toAs  it  up.  com  was  aceord' 

ingly  put  out  on  a  ttdmgtieiit  day,  when,  the  counsel  Jirit  feed 
being  mnntfrom  town,  artother  was  feed  and  appeared  for  hint — 
Held  that  boih/eet  were  ehargtable  against  the  losing  party. 

The  reqrandenta,  ai^inat  whom  decree  was  pronounced 
with  exponsesj  17th  l)ec.  1862,  (see  anie,  p.  170),  ob- 
jected to  the  auditor's  rM>or^  inumnch  as  a  fee  of  three 
jj^iineas  ma  allowed  to  tne  Lord  Advocate  on  July 
1862. 

Dsoi  for  respondents— The  ease  was  in  the  roll  on 


9th  Jul;  1852,  and  the  fee  ohjeeted  (o  was  one  to  tht 
Lord  Adrocate  to  appear  on  ^t  daj.  The  Court,  fnm 
preaaure  of  other  business,  were  unable  to  take  up  the 
case  on  the  9th,  and  it  was  put  out  again  on  18th  Jnlj 
1852.  The  Lord  Advocate  was  then  unavMdably  absent 
firom  Edinbn^h,  and  the  Solicitor  General  ^Neavcs)  was 
feed  to  appear,  and  did  appear,  for  the  petitioners.  The 
auditor  had  allowed  both  fees.  The  respondents  main- 
tained, that  where  two  fees  were  incurred  from  counsel 
not  btong  able  to  attend  on  the  sseoad  occasion  the  ease 
was  in  the  roll,  the  lonng  party  was  not  liable  in  boA. 

Lord  Ivory. — ^Thls  was  Just  an  accident.  The  Lord  Advo- 
cate was  here  on  the  0th  July,  ready  to  go  on,  if  the  Comi 
had  taken  up  the  case. 

Lord  Prmdmt. — It  was  an  acddent  of  the  case,  owing  to  ths 
Court  not  havlug  been  able  to  telle  it  up  on  that  day.  Sup. 
podng  the  case  had  been  continued  to  the  next  Be8don,u 
could  not  have  been  pleaded  that  the  loring  party  was  act 
liable  for  a  refiaher.  Ittsjustanacddent; 

D<a» — But  the  aoeideot  is  not  that  the  Conrt  were 
nnable  to  tikt  up  the  ease  on  the  first  day,  but  that  the 
Lord  Advocate  was  absent  on  the  second. 

Lord  FuUerlon.—So.  The  original  acddent  was.  that  ths 
Conrt  were  unable  to  talu  up  the  oase  on  the  first  day. 

Ohjtotion  repdUd. 
Act.  Fraser;  Jardhie,  Stodart  &  Traser,  W.&  Agents.— Att. 
Deaa ;  T.  &  B.  Landale,  8  S.C.  ^^(s.— L.  CUrk^W.Q.T.) 


21fle  Jamtary  1858. 
TiBsi  Drvistoir. 
Thk  Marqdis  or  Ailsa,  PdiUomr, 

Entail— Improvements— Drainage— OvthnHding—StatalM 
11  ft  12  Tloi.  c.  86;  10  Oea  lILc.  61,  f  trotHm  if 

a  tile  work  ommmdiiM  matt  ia  mt  an  tmfnvmimt  wadhrris 
Mentgomery  Act 

Entail  —  Improvements— Uaosloo-Houfie— Statutes  II  ft  12 
Vict.  c.  86 ;  10  Oeo.  HI.  c.  61,  §  27-~Thsr$  wers  on  «n  eiUailti 
4StattmMr^inaimon-ko¥»e$,aadii^whiek  hadorigimaUy  6<MflU 
nanionJieuse  Iff  a  s^Hirau  sataU.  One  ^thmwat  seeif  isJ  by 
the  eormnissioner,  another  by  the  factor  ef  (>s  ior  in  fawrndtm 
Held  (hat  repairs  mads  on  these  two  hmues  ware  nol  etoyssU^ 
under  the  Montgomery  Aet,  against  the  estate. 

The  petitioner  is  heir  in  posscsnon  under  two  en- 
tails, ezeented  in  1759  and  1790  respectively^  of  tin 
estates  of  Casnllis  and  Oulnan.  He  qpi^ied  kw  aatiio- 
rity,  under  the  Montgomery  Act,  10  Geo.  III.  o.  51,  and 
11  A  12  Tict.  e.  36,  to  burden  the  entailed  esUtei  with 
various  sums  of  money  expended  thereon. 

The  Montgomery  Act  provides,  §  9 — 

"  That  every  proprietor  of  an  entiled  estete  who  lays  out 
money  in  enclodag,  planting  or  dralulng,  or  in  erecting  farm 
houses  and  offices,  or  outbuUdings  for  the  same,  for  the  Im- 
provement of  his  lands  and  heritages,  shall  be  a  creditor  to  ths 
succeeding  heirs  of  entidl  for  ihree-fonrth  parte  ot  the  SMHU^ 
laid  out  In  making  the  said  improvements." 

And  §  27— 

That  every  heir  of  entail  who  lays  out  money  In  buDding 
a  mansion-bouse  or  offices*  or  in  repairing  or  adding  to  the 
mansion-honsB  or  offices  upon  hla  estate,  shall  be  a  crwltor  to 
the  next  succeeding  heir  of  entail  for  tliree4i>urti>  parte  oi  the 

money  expended  by  him." 

The  Lord  Ordinary  hariog  remitted  to  W.  R  BaiUis^ 
W.S.,  he  brought  under  the  notice  of  the  Oourt,  that 
besidoB  the  price  <^  druning  tiles  made  in  a  maan&s- 
tory  for  tiles  erected  on  the  estate,  and  other  ^peosas 
of  drainage,  the  petitioner  obdmed — Isf,  to  ohargp  the 
estate  with  j£8i7: 13:6^,  as  the  expense  of  boildwg 
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eastlM  of  Culiean,  Newark,  and  Maybole.   With  re* 

guJ  to  the  tecond  claim,  the  reporter  explained — 

»  That  the  ori^nal  estate  of  Cassillls,  coDtained  Id  t}i«  entail 
of  1769,  hod  two  maasIoD -houses  upon  it, — Maybole  Castle, 
uid  Caaill^  Castle.  la  1768,  Earl  Thunuu,  who  was  proprietor 
of  CnlxMn,  snccveded  to  tlie  CassiUfs  estate.  His  successor, 
tad  DafEd,  who  made  the  entail  of  1790,  had  previously  pos- 
leaed  the  eatatc  o/  Newark,  the  mansion-house  of  which  was 
Kenrk  Castle.  The  whole  estates,  on  which  there  are  thus 
fonx  maoEion -houses,  are  now  held  under  one  entail, — that  of 
1790,  vlilch  is  identical  in  Its  terms  with  the  older  entail  of 
ITM.  The  whole  four  tnan^on-houKs  have  been  kept  up,  and 
it  it  stated  that  the  repairs  and  additions  now  made  were 
BWiry  to  prevent  their  becoming  ruinous.  It  is  understood 
thatCalzean  Castle  is  now  the  rtsidence  of  the  petitioner; 
uKdKewaik  Castle  is  occupied  by  his  Lordship's  commissioner, 
uuj  Kaybole  Castle  by  his  Lordfibip's  factor.  In  Stirling  v. 
DtlTTDiple,  14th  Dec.  1814,  two  maDsiou-houBcs  upon  oneesute 
were  recognized  in  respect  of  their  lying  in  different  counties, 
la  the  present  oai^  the  diOcn-nt  mansion  •hoase^  though 
■Undiag  upoa  separat*  estates,  are  In  the  same  county,  and 
■iiliin  a  distance  not  exceeding  eight  miles  from  each  other." 

The  Lord  Ordinu;  reported  the  case  yerballj  to  the 
Court. 

The  petitioner  pleaded — The  first  claim  ought  to  be 
nutMoed  as  money  e^nded  on  improTementa  under 
the  Hont^mery  Act,  either  in  draining,  or  in  erecting 
ootboildings.  Unless  the  claim  were  BoBtained,  the 
petitioner  most  remodel  his  acconnts,  inasmuch  as,  in 
charging  for  the  tOes,  he  had*  on  the  supposition  that 
the  cost  of  th«  tile  work  would  be  allowed,  charged  the 
tiles  only  at  cost  price.  If  the  cost  of  the  tile  work  were 
»t  allowed,  the  tiles  most  be  charged  for  at  the  ordinary 
selling  price,  or  the  heir  in  pooesnon  would  sufier  serious 
leas.  The  seoond  claim  likewise  fell  to  be  mutained 
mder  §  27,  at  least  as  resjpected  Maybole  Castle,  which 
wsG  recognized  in  the  old  titles  as  the  town  residence  of 
the  family,  ooDtradistinguished  from  CassilUs  Castle,  the 
CQaotry  readenos— SUrliog  v.  Dalrymple^  14Ui  Dm. 
1814,  F.a 

Lord  Pruidtnt. — We  have  here  three  points  to  consider.  The 
fim  l«D  of  them  relate  to  the  lands ;  the  third  relates  to  the 
nuiuioD-hoas&  The  sum  of  £847  : 13  :  6(  is  the  expense  of 
owtiuf  ■  tUs  work.  WiUt  regard  tu  this  tile  work,  two  view* 
•n  pmsed  oo  m— /Irst,  It  is  said  that,  bring  oonsimoted  for 
ibe  rnaUi^  of  tHea,  vbkA  may  be  oteftil  to  the  ciUte,  it  fUto 
*tlh)a  the  prariMOO  of  the  Montgomery  Act  as  to  erecting 
ofltcei  or  oatbnlldings  for  form  houses.,  I  do  not  tliink  that 
the  true  ommiog  of  tiM  clause.  I  do  not  think  this  building 
csa  be  conskiered  as  the  office  of  a  farm  bouse,  or  an  outbuild* 
It  does  not  come  noder  that  claM  oi  builchng,  not  more 
•0  tbaa  a  saw-mil)  for  eutdog  wood  for  the  use  of  tlie  estate. 
It  is  a  awnufsctory  hi  every  sense  of  the  word ;  and  it  is  a 
■uaofsctory  of  lUes  for  sale  as  well  as  for  the  use  of  the  estate. 
It  ii  said  that  it  will  be  for  the  benefit  of  the  estate  for  all  time 
to  come.  But  we  are  now  andeV  the  Montgomery  Act,  and  are 
not  entitled  to  look  to  whetlier  the  beoeUt  be  one  which  will 
■nru  to  the  eeute  now  and  io  all  time  to  come,  but  only  to 
"bstbtr  It  eao  be  bronghkutder  the  Montgomery  Act.  Itbink, 
iben.tkuitdoeaMt  eomt  andcrthat  elause.  This  is  not  a 
time  btoarabto  oaie  thao  that  of  Lotd  Glasgow.  27th  Nov. 
lUO.  There  a  flteam-engine  was  disallowed,  aud  I  think  very 
MTopsitjr.  ^nwre  are  no  words  that,  on  a  fair  construction,  I  can 
\«M  to  comprehend  snch  an  erection  as  this.  Another  view 
*M  yssied  on  bs  :  It  is  said  that  this  expenditure  comes  within 
tbepwrirton  as  to  draiulng,  In  rennet  of  the  facility  it  givea 
fwoMahig  Cbe  estate.  I  do  not  tbink  we  can  sanction  the 
"tpwritiuw  in  that  view.  Ii  in  not  a  temporary  enciion  for 
Jlnkriag  Ike  estate,  in  that  limited  sense,  that  it  could  have 
"^•hnp^  under  the  Montgomery  Act  before  the  late  act 
*H|MBa  It  Is  the  whole  axpenseof  electing  a  manufactory, 
^  W»  dM  panose  alonc^  but  also  for  the  purpose  of  sale. 
paMtjassMrlhan,  HMt  the  heir  of  entaU  will  be  put  to  a  lose, 
""HiatlsiliiiHsiHlwUlssattootewarate.  With  what 


degree  of  skill  and  economy  he  has  oondncted  his  manufacture, 

is  a  matter  which  we  cannot  go  into  here.  We  cannot  go  into 
his  accounting  again  to  ascertain  what  would  be  a  Mr  charge 
'  for  Ules ;  and  are  we  to  go  into  a  calcnlation  as  to  what  tiles 
could  iiave  been  bought  for  at  that  time  F  He  has  stated  his  ao- 
connt  in  the  way  explained  by  counael,  charging  ttie  tiles  at  cost 
piice  only,  in  respect  they  were  made  at  the  work,  the  expense 
of  whichbe  wishes  to  charge  on  theestate.  Having  foiled  in  that 
view,  he  now  proposes  to  go  l>ack  on  his  account,  and  charge 
the  tiles  at  the  ordinary  selling  price.  I  am  not  inclined  to  let 
him  do  tliat.  Tlien,  with  regard  to  the  mansion-house  :  Tliere 
were  here  originally  four  estates,  which  are  now  all  incorpo* 
rated  in  one,  and  there  was  a  mansion-house  in  each.  But 
what  we  have  to  lock  to  is,  what  Is  the  mansion-house  of  thb 
entailed  estate?  I  can  quite  imagine  the  case  of  two  mansion- 
houses  on  the  same  estate ;  and  the  question  might  arise,  as  to 
how  the  line  of  tliem  is  tu  be  kept  up, — as,  for  instance,  at  BUir 
and  Dunkeld,  at  luverary  and  BoM'iieatli.  But  that  is  not  the 
case  here.  We  are  told  it  will  he  for  the  benefit  of  tbe  estate, 
because  they  are  to  be  kept  up  for  the  retidence  of  factors.  But 
how  can  such  a  house  he  brought  within  the  Montgomery  Act? 
It  is  excluding  it  altogether  from  the  class  of  mansion-bousee. 
Therefore  I  do  net  tbiok  this  part  <A  the  account  can  be  sos* 
tained. 

Lord  FuUerton. — I  concur.  This  tile  work  is  a  manufiictore 
which  may  turn  to  account,  and  be  beneficial  to  the  heirs  of 
entail ;  but  how  do  we  know  that  it  will  certainly  be  so  ?  They 
may  poastbly  get  tiles  cheaper  elsewhere.  Then,  it  is  impossi* 
ble  to  hold  this  a  part  of  the  operation  of  drainage.  Therefore 
I  do  not  see  how  tlie  heir  can  very  well  bring  the  claim  unda 
this  part  of  the  act.  As  to  the  clause  of  outhouses,  that  is  quite 
out  of  the  question  ;  it  might,  on  that  view,  be  applied  to  any- 
thing — to  a  cotton  mill,  for  instance.  The  second  point,  as  to 
the  mansion  house,  is  perhaps  more  difficult,  because,  no  doubt, 
there  may  be  more  mansion-houses  than  one,  even  in  the  same 
county.  What  is  tht  mansion-house,  turns,  I  suspect,  always  on 
the  question  of  fact,  whetlier  it  1*  one  of  tbe  proper  residences 
of  the  proprietor.  Now  I  have  no  doubt  as  to  the  two  instances 
before  us;  but  In  other  cases  there  may  be  great  difficulty. 
Take  the  cose  here  of  the  house  of  Maybole.  That  is  a  very 
fine  old  bouse,  and  I  should  be  very  sorry  to  see  it  go  to  decay ; 
but  whetlier  it  is  the  mansion-house,  is  another  question.  It  Is 
said  to  be  the  /own  house  of  the  fomily ;  but,  from  the  change  of 
drcumatanuea,  there  cannot  now  be  a  town  honse  in  Maybme. 

Lord  Cmingkame — With  rward  to  the  tile  work,  I  concur 
with  your  Iiordships ;  and  so  also  on  tbe  other  point.  Had  tbe 
claim  been  for  repairing  one  of  these  houses  as  a  jointure  house, 
it  might  perhaps  have  tieeo  allowed  as  for  repairing  part  of  tbe 
mansion  fiooae.   But  that  is  not  the  cose  here  raised. 

Lord  /oery.— As  to  the  tile  work,  I  am  of  tbe  same  opinion  as 
your  Lordships.  With  regard  to  the  maosion-bonse,  I  only  add, 
that  the  case  of  Stirling  v.  Dalrymple  Is  not  a  case  in  point,  or, 
so  far  as  it  is,  it  is  adverse  to  the  petitioner.  In  tliat  case,  there 
had  been  an  old  house  at  Fordel,  which  was  a  very  indifferent 
one,  and  unsuitable  for  the  mansion-hoode  of  the  estate ;  and 
tlie  only  question  was,  whether  this  house  at  Clelond  was  not 
tbe  real  mansion-bouse,  and  tlie  Court  found  that  it  was. 

The  Court  pronoimced  the  following  interloeator:— - 

"Bepel  claim  as  to  expense  of  tile  work  and  improvements  al 
Newark  Castle  and  Maybole  Castle,  and  remit  to  Lord  Ordi- 
nary to  proceed  fartlier,  and  to  report* 

Aet.  Robertson,  Boyle ;  Hunter,  Btair  and  Oowan,  W.S. 
AgenU.—U  CItft-(W.G.T.) 


2Sih  January  1B53. 
Swoim  Divmoir. 

James  T.  JAMncsos,  Ptuvuer,  v.  Donald  Oampbbll  and 

others,  l^tnden. 
Entail— Fetters— Statute  1 1  &  12  Viet.  e.  36,  $  43—  7*«rm 

cf  deed  of  etHail  under  which — Held,  that  the prohiMion  apaimt 
altering  the  order  of  lueeettion  iras  duty  fenced  by  tht  irri. 
tant  and  retulutive  clauMct,  and  that  the  entail  wa*  valid. 

This  action  was  brought  at  the  iostnnoe  of  a  creditor 
of  Admiral  Campbell,  heir  in  possssaon  ^^he  entailed 
lands  of  Barbreck,  and  the  otW  |uin^t((ha    it  fo«f^ 
that  the  deed  of  entail  of  tbe  lands  anA  "^not  oontun^j 
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clause  efiectuallj  irritaUng  deeds  of  alteration  of  the  order 
of  Bac<!e8mon/'  and,  consequently,  was  altogether  invalid 
under  11  A  12  Tict.  c.  36,  §  43,— and  for  adjudica- 
tion of  the  lands. 

The  deed  of  enfail  dif^ned  the  lands  of  Barbreck  in 
fiiTonr  of  the  heirs-male  of  the  entailer's  body,  vbom 
fiuling,  to  his  other  heirs,  declaring  that  the— 

**  heh«  oft^lUe  aboTfi  mentioned  shall  be  obliged.  Immediately 
after  their  saccession,  to  onnme  the  mmame  of  Campbell  of 
Barbreck,  and  the  entailer's  amu  as  cadet  and  descendant  of 
the  family  of  Campbell  of  Lochaell,  as  their  own  pro|>er  name, 
title,  dedgnatton  and  arms,  excepting  in  the  event  of  any  of 
the  heirs  above  mentioned,  their  soooeeding  to,  or  being  in  the 
poMearion  of  the  estate  of  LochncU.  In  which  e*ent  it  thkU  be 
lawfiill  to  the  heir  or  heiis  so  sooceeding,  or  la  pooesrion  of 
the  estate  of  Locbnell,  to  aasame,  use  and  bear  ;"  and  with  and 
under  this  condition  also,  that  the  helm  "succeeding  to  the  lands, 
teinds,  and  others  before  disponed,  shall  Im  obliged  to  possess 
and  enjny  the  same  by  rirtoe  of  these  presents,  and  the  infefU 
meots,  rwhts,  transmissions  and  conveyancea  to  follow  here- 
upon, and  by  no  other  right  or  title  which  may  be  Incondstent 
herewith,  or  pr^ndidal  hereto,  and  shall  auo  be  obliged  to 
ingross  and  Terliatim  insert  the  before  mentioned  course  and 
order  of  succession,  and  the  whole  conditions,  Ac.  herein  con- 
tained," in  all  titles  to  follow  thereupon  ;  "and  with  and  under 
this  condition  also,  that  it  shall  not  be  lawful!  to,  nor  in  the 
power  of  the  heirs-male  of  my  body,  or  of  any  of  the  other  heirs 
of  tailUfl  before  mentioned,  to  alter  the  order  m  succearion  hereby 

ftrescribed,  or  to  alter,  Innortte  or  change,  any  of  the  conditions, 
Imitations,  prohibitions,  restrictions,  clauses  Irritant  and  re- 
Bolutive,  exceptions,  powe'rs  and  faculties  contained  in  this 
present  deed  of  taillie,  or  to  do  or  commit  any  act  or  deed,  either 
ciril  or  criminal,  or  ertin  treasonable,  by  which  the  said  lands, 
teinds  and  others,  may  be  escheated  or  confiscated,  or  which 
miy  Import  or  infer  any  innor^on  or  dange  of  the  mid  con- 
ditions of  tailUe  and  order  of  saocesdim,  either  directly  or 

Indirectly,"  and  under  the  condition  also,  that  the 

faeirs  "  shall  be  obliged  to  obtain  themscdres  timeonsly  entered, 
iofeft  and  seased  in  the  said  lands,  teinds,  and  otbera,  and  not 
to  suffer  the  same  tolye  in  noo  -entry.and  that  It  shall  not  be  law. 
ful  to,  nor  in  the  power  of  the  heirs, "  tosnfferthedatiesofnon- 
entty  or  relief,  or  bleucb  or  teind  dotles,  or  any  other  public  or 
annual  burdens  payable  out  of  tbe  said  lands  and  otfaen,  nor  the 
annualrents  of  debts,  if  any  shall  affect  the  earae,  or  the  life- 
rent provision  already  conceived,  or  that  may  be  made  and 
granted  by  me  In  finvours  of  my  sud  spouse,  to  run  on  unsatis< 
ned,  so  that  the  said  lauds  and  estate  may  bti  evfct«d,  apprised, 
adjudged,  or  in  any  respect  affected  for  the  same ;  and  if  any 
adjudication  or  other  1^1  diUgence  shall  be  led  and  deduced 
■gainst  the  sidd  lands  for  any  of  tiie  said  tiasiMlHes  of  supe- 
riority, pubUc  burdens,  or  annualrents,  then  and  In  that  case 
such  of  the  s^d  belts  of  tidllie  who  diall  be  In  poesession  of 
tbe  said  lands  and  estate  at  the  time,  shall  be  obliged  to  purge 
and  redeem  tbe  said  adjadicatlons,  or  other  legal  diligences,  and 
free  and  disencumber  the  said  lands  and  estate  thereof,  three' 
years  at  least  before  expiry  of  the  Iml  reverb  of  such  adjudi- 
cation or  other  legal  diligence ;  and  if  the  person  in  possession 
shall  ftdl  to  purge  and  redeem  thesaidadjudications,  or  other  le^ 
diligences,  within  the  period  before  mentioned,  It  shall  be  law- 
ful to,  and  in  the  power  of  the  next  or  any  of  the  subsequent 
heirs  or  tDembers  of  taillie,  to  redeem  the  same,"  to  declare  on 
iiritan^.  and  to  e&ter  into  pnssesBiou  himself ;  and  undiir  this 
oondltton  also,  that  It  should  not  be  lawful  to  tbe  heirs  "  to 
sell,  dbpone,  wadset,  or  Implgnwate  the  lands,  teinds,  and 
others  before  disponed,  or  any  part  or  portion  thereof;  or  to 
contract  debts  thereupon,  or  giant  Infeftments  of  annuolrent 
f^rth  of  the  same,  or  any  tight  or  security  whatever,  either  re- 
deemable or  irredeemable,  which  may  affect  or  burden  the  said 
lands  and  estate,  or  any  part  thereof^  nor  to  grant  tacks  or 
rentals  of  the  same,  or  any  part  thereof  for  any  longer  space 
than  the  lifetime  of  the  grtnter,  or  for  twenty-one  years,"  or 
under  the  Montgomery  Act ;  "  neither  shall  it  be  lawfnl  to,  nor 
In  the  power  of  tbe  heirs-male  of  my  body,  or  any  of  the  other 
heirs  or  members  of  tidllie  before  mentioned,  to  do  or  commit 
any  act  or  deed,  civil  or  criminal,  or  even  Reasonable,  by  which 
the  said  lands,  teinds  and  others,  or  any  part  thereof,  may  be 
^judged,  apprised,  evicted,  or  become  cadueiary,  escheat,  or  I 
eonflSMted,  in  any  sort :  And  It  Is  hereby  expressly  provided  | 


and  declared,  that  if  the  hdr^nale  of  my  body,  or  any  Ofkud 
the  hein  of  taillie,"  fta 

The  irritant  clause  proceeded  as  set  forth  in  the  Lord 
Ordinary's  note. 

The  Lord  Ordinary,  on  13th  July  1852,  pronounced 
the  following  interlocutor: — 

"  Finds  that  the  entail  mentioned  In  the  Hbel  b  Tsfid  tni 
effectual  in  regard  to  tbe  three  leading  prohibitions  sgsloit 
alienation  and  contraction  of  debt,  and  alteration  of  the  order 
of  Buccesrion,  and  does  not  therefore  fall  under  the  provigicHU 
of  the  48d  section  of  the  statute  11  &  12  Vicl.  c.  86  :  Finds, 
therefore,  that  the  lands  are  not  adjudgeable,  as  held  In  fee- 
simple,  for  the  debts  of  the  heir  in  pomnrion :  8 attains  tiie 
defences,  assoilses  tbe  defenders,  and  decerns:  Finds  the 
pursuer  liable  In  expenses. 

"  iV(rfs.— The  Lord  Ordinary  Is  of  opinion  that  the  objectin 
taken  to  tbe  present  euUil,  as  being  detsctlve  in  the  irritant 
clauM,  is  unfounded,  and  thai  the  pitntt«-,  therefore,  ouuwt 
succeed  In  his  action. 

"  Cases  of  tbe  same  doss  with  tbe  present  have  of  late  bees 
so  often  under  the  cousiderstion  of  tbe  Court,  that  the  Lord 
Ordinary  conceives  it  would  be  idle  to  enter  into  any  discosaion 
respecting  the  canons  ai  oooet ruction  ap^icable  to  sucb  instn- 
ments.  The  recent  esses  In  the  House  of  Lords  have  modified, 
or  at  least  differently  expressed,  the  rule  l^d  down  by  Lwd 
Corehouse  in  the  case  of  Bpetd  o.  Speid,  2lBt  Feb.  1887;  audit 
would  now  seem  to  be  the  rule,  that  ^tiiough,  wbata  tiiete  ii 
ambiguity,  the  construction  shall  be  for  freedom  and  agaiut 
fetters,  yet  the  amldgulty  must  be  found,  not  In  a  forced  or 
constrained  construction,  but  giving  to  tbe  words  used  their 
natural  and  grammatical  meaning.  Farther,  It  Is  a  sound  prin- 
ciple, as  laid  down  by  Lord  Honcreiff  in  the  case  of  Murray,  Id 
May  1849,  with  the  approbation  of  the  Court  and  of  tbe  Boose 
of  Lords,  that  where  a  passage  consists  of  one  continuous  and 
unbroken  sentence  combining  the  irritant  and  reaolutive 
clauses,  the  whole  must  be  oonridered  tcgetiier  in  judging  of 
Its  foil  legal  import.  Without  gcdng  fiutner  Uto  general  dis- 
CDSBion,  lo^  to  tbe  clauses  of  the  entail  In  queation.  The 

Erohibitory  clause  ft  is  unnecessary  to  refer  to  particnisrijr. 
ike  all  the  other  clauses  in  this  deed.  It  is  Tery  full  sod 
aoxions.  It  may  just  be  observed  In  pnsni^,  tbot  the  separate 
prohibition  against  altering  tbe  order  of  suocessloa  Is  very  foUr 
cxpreMsd,  dadaring  thai  it  should  not  be  lawful,  sot  only  to 
alter  the  order  of  sucoesrion,  but  also  to  do  or  conunii  any  set 
or  deed,  either  civil  or  criminal,  or  even  treasonable,  whkh 
may  import,  even  indlrectiy,  change  of  the  order  of  sncoeasioB. 
In  the  same  manner,  after  prohibiting  various  other  acts  asd 
deeds,  and  among  the  rest,  sales  or  alienations,  the  prohibittfr 
clftune  closes  wiUi  another  general  prcdiibitioB — '  neither  sbsBU 
be  lawfhl  to,  nor  In  the  power  of  tbe  helts-male  of  my  body." 
he  '  to  do  or  commit  any  act  or  deed,  cither  dvU  or  criBBiBsl 
or  even  treasonable,  by  which  the  said  lands,  teinds  and  otbsia 
or  any  part  therecrf^  may  be  adjudged,  apprised,  evicted,  or 
become  codudary.  escheat  or  confiscated,  to  any  sort.' 

"The  entailer  then  proceeds  in  one  senteace— (hough  a 
long  one,  and  fhuned  upon  the  principle  <tf  enosseration — to 
give  the  Irritant  and  resolnttTe  clauses^  And  It  is  benbf 
expressly  provided  and  declared,  that  if  ttw  hdiikmale  of  my 
body,'  &c. '  shall  omit  to  use  and  constantly  hear  the  snmsDe, 
Sic. '  or  shall  possess  the  said  lands,'  &c- '  under  any  otlier  title 
than  the  present  talhde,'  Ac.  'or  shall  omit  to  Insert,'  &e.  '«r 
shall  alter  the  order  of  suocesdon,  or  commit  any  act  or  deed, 
civil  or  criminal,  or  treasonable,  by  which  tbe  said  lands  and 
estate  may  be  oonflsoated  or  esolieat,  or  the  eenditioiis  heteo( 
or  order  i^iuceesrion  hereby  prescribed,  ioBevated  or  diaoged, 
or  shall  allow  Uie  said  lands  and  estate  to  be  to  noiMatiy,' 
Ac.  *  or  shall  &I1  to  purge  ot  redeem  the  said  adjndisalieaa' 
Ac.  *  or  shall  sell,  wadset  or  implgnorate,  the  said  lands  and 
estate,  or  any  part  thereof,  or  burden  the  same  with  deb^  «r 
grant  tacks  or  rentals  thereof,  or  do  any  other  act  or  deed,  dvll, 
criminal,  or  treasonable,  is  th*  eotOrmry  ^  aU  9r  mjf  eas yHs 
c^diHonM  hertinbt/ort  expreued,  then  and  to  that  esas  aS  aad 
every  one  of  such  sales,  alienations,  debts^  acts  and  deed^  with 
all  Mlowtog;'  Ae.  'shall  be  ipio/aeto  void  and  null,'  Ac'ia 
the  same  manner  as  the  said  sales  and  alieaatioiis  Iwd  never 
been  made,  or  as  if  tbe  delits,  acts  and  deads;.had  bos  beea 
contracted,  done,  acted  or  committed,  and  the  pesson  BO  ena- 
travening,  either  by  actirigipmti»OT|o4lQ|^^ltM  ef  Mds 
tailaie,  or  by  omitting  to  liiUl  UM^&m^amia  i&nm,  Aall  bt 
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biiBwlf  alone,  immediatalT  npoa  the  coDtrareation,  lose  and 

"The  whole  of  thft  sentence  most  be  read  together.  It 
begins  by  potting  to  hypotbesia,  under  the  words '  if  the  heir 
nhaJI,'  Ac,  erery  act  of  omission  or  commission  which  forms  the 
subject  of  the  prohibitory  clause.  This  hrpothetical  enumera- 
tum  was  admitted  to  be,  and  is  obTiously,  complete. 

"Having  thus  etated  every  possible  infringement  of  the 
pnddUtions,  be  proceeds, '  then  and  In  that  case.'  These 
mtia  are  of  great  importance,  as  occurring  at  the  very  outset 
irf  what  has  been  termed  the  operative  patt  of  the  irritant 
claow*  They  cannot  be  held  to  mean  in  the  Jotf-mentioned 
case  only.  That  would  be  a  very  violent  construction,  con- 
traiy  to  all  that  has  been  recently  settled  in  the  matter.  It 
windd  make  nonsense  of  the  whole  clause,  and  be  inconsiiitent 
even  with  the  reading  on  which  the  parsoer  mainly  nliei. 
The  hard  Ordinary  did  not  understand  that  he  contended 
fat  ndi  oonatmctjon.  The  words  '  then  and  in  that  case,' 
■eccffAng  to  their  plain,  natiiral,  and,  looking  to  the  context, 
Doly  gnuomatical  constraotion,  refer  to  each  infringement  of 
tbe  pn>hIbitory  daose  put  in  the  hypothesis.  They  mean,  and 
can  only  mean,  -what  might  bare  been  more  folly  expressed  by 
*  then  in  all,  or  any,  or  each  of  these  cases.* 

"If  sudi,  then,  be  the  iotrodnction.  what  are  voided  and 
tonolled  are,  all  snob  aalaa,  alienations,  debts,  acts  and  deeds — 
that  is  to  say,  alt  s^es,  alienations,  debts,  acts  and  deeds, 
made,  contracted,  done,  acted  or  committed,  in  all  or  any,  or 
each  of  the  sappoaed  cases  of  infringement  which  ezbaosted  tbe 
whole  prohibitory  clause..  The  resolutive  clause  continuing 
the  sentence  Is  plainly  confirmatory  of  this  construction, '  and 
the  pentm  to  oontravenlng,'  that  is,  contravening  in  each 
inppMed  case  oS  IntHngement,  dtber  by  acting  eootnuy  to  the 
pnUbftkma,  fte,oTon^ttUigtofiilflltbec«uUtioDi^Ac.,  'sbaU 
forMt,'  fto. 

"Tlie  ingeniom  a^nment  made  for  the  pursuer,  resolved 
mainly  into  (wo  points— ;£rtf,  that  tbe  words  '  all  and  every 
o»  of  such  sales,  alienations,  debts,  acts  and  deeds,'  being 
qsallfled  by  tbe  relative  *mb&.'  fonod  a  saffident  antecedent  by 
tfHa^  no  Gartber  bade  tiian  tbe  wwds  *  or  shall  sell,'  and  the 
lOowlng  part  of  tbe  hypotbetleal  portion  (rf  the  combined 
ctuses :  And  the  cases  of  lAiig  anid  others  were  referred  to 
■]»sUfyiag  an  application  so  rMtrloted,  of  the  relative  '  tueh.' 
Tbe  Lord  Ordinary  cannot  assent  at  all  to  this  view,  which 
oreriooks  not  only  the  natnral,  but  the  grammatical  force  of 
tbe  words  '  tiien  and  In  that  case,'  for  a  use  so  restricted  of 
the  relatlva  'sacA,'  cannot  In  this  instance  be  midnt^ned 
DiUKHit  disallowing,  and  making  absdotely  Idle,  all  the  pre. 
vioQsIy  ennrnerated  acts  of  possible  inftingsment,  including 
tbe  ads  and  daede  by  which,  diT0<Ay  or  Indirectiy,  the  order  m 
■Dcoesrion  might  be  altered. 

"The  other  point  mainly  pressed  by  the  pnrgner,  resting 
upon  tbe  cases  of  TilUcoolt^  and  BatUliesk,  waa,  that  the  ir. 
ritsnt  cbiM  was  defixitive  in  ennmeration— as  in  tbe  but 
of  Uiese  cases,  by  omittbig  any  of  the  problUUons  in  ennmera- 
tingtiie  assumeid  cases  of  Infiingement,  for  that  enumeration 
ii  complete ;  bnt  in  what  was  termed  the  operative  parts  of  the 
claoK,  namely,  where  it  voids  *  sales,  alienations,  debts,  acts 
ud  deeds.'  That  raises  the  question,  whether  ■  sales,  aliena- 
tions uid  debts,'  being  Bpeoifi(^Iy  mentioned,  will,  in  a  clause 
■oamstracted  as  the  present  internipt  tbe  operation  of  the 
tenn  'acts  and  deeds'  qualiBed  as  done,  acted  or  committed, 
nd  Unit  it  only  to  those  which,  in  the  hypothetical  part  of 
tbs  d«M,  are  mentioned  subsequent  to  sales,  alienations,  and 
MIl  The  Lord  Ordinary  thinks  this  would  bo  ovetstndning 
ths  ntnelple  wbiob  ruled  the  decision  of  the  cases  referred  to. 
And  one  plain  answer  is  agidn  fonnd  in  tbe  qualification  of  the 
*  Met*  by  the  words  *  Uttn  md  in  that  eate,'  so  as  to  throw 
It  ffiteetly  back  upon  all  the  acts  and  deeds.  There  Is  no 
vVUgiii^  here  arising  from  two  different  readings,  both  natn- 
MliWd  aocordlng  to  tbe  ordinary  and  grammatical  use  of  the 
jupiage.  "Tbe  pursuer's  contention  at  the  best, — and  tbe  Lord 
tmnaiy  does  not  think  even  that  well  founded,— is,  that  by  a 
omtndned  construction,  the  clause  might  be  limited  in  its 

«fMMl0B. 

T^Lotd  Ordinary  would  observe  farther,  that  care  must 
">lu(n  tn  apidying  the  case  of  Tillicoultry,  because  it  may 
^  be  ssBtended.  that  where  an  entailer  does  not  keep  to  the 
]^gqBBn^  words  *  acts  and  deeds,'  but  introduces  the  term 
igW^ta  nas  proceeding  upon  the  principle  of  entmuration  ; 
'I'Wdvi^tB^tDie,  tbe  meaning  of  tbe  words  'acts  and  deeds,' 
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and  rendering  the  irritant  clause  Inapplicable  to  sales  and 
alienations.  Yet  in  the  case  of  Cockspow  (Uurray,  td  ivpra),  in 
which  the  clause  was  sustained  as  effectual  against  sales,  what 
was  annulled  was,  all  and  every  of  the  said '  debts,  deed% 
crimes  and  delicts,'  but  the  special  enumeration  of  '  debts, 
crimes  and  delicts,'  was  not  held  to  restrict  the  effect  of  the 
general  term  *  deeds,'  or  render  it  not  applicable  to  sales ;  and 
in  the  same  manner.  In  tbe  case  of  Rannieston  (Dingwall,  17th 
April  1845,  House  of  Lords),  the  entail  irritating  '  debts,  deeds, 
and  acts,*  'and  resolving  the  right  of  the  heir,  and  disburdening 
the  estate  of  debts  and  deeds,  and  acts  and  crimes,'  the  terms 
Were  held  sufficiently  broad  to  cover  all  tbe  prohibitions,  and 
the  specification  of 'debts'  did  not  affect  the  special  applica- 
tion of  the  more  general  terma  In  the  same  manner,  in  tbe 
case  <rf  Fincean  (Farqubaisou,  Stb  Sept  16H  Honse  of  Lords), 
tbe  ^ords  In  tbe  irritant  clause  were  'debts,  acts  and  deeds;' 
and  so  in  many  others  that  might  be  mentioned. 

"  The  Lord  Ordinary  is  qnite  aware,  and  it  has  often  been 
said  by  high  authority,  that  except  as  fomisbing  genend  rules 
of  construction,  or  unless  where  the  terms  of  the  entail  are 
quite  identicuL  little  is  to  be  learned  by  referring  to  precedents. 
He  abstains  therefore  from  doing  so.  The  grounds  upon 
whicli  be  fdves  his  judgment  wiU  be  raflSdenuy  dear  nom 
tbe  preceding  note." 

The  ptusner  reoluined. 

Adhere. 

Lord  Ordinary,  Bntberfnrd. — Aa.  Moir,  Fatten  ;  James  8. 
Tytler,  W.S.  Agtnt—Aft.  Q.  Bell,  Neana,  Boss ;  Grahame  ft 
Webster,  W.S..  and  Uenites  ft  Maoonodil*,  W.&  .^onfi— X. 
Clerk,— {W.Q.T.) 


2S(h  January  1853. 

FtBST  Division. 

John  AIabxiit  and  others,  Petiftonen. 
Bnrgb— Ststure  3  ft  4  Will.  IT.  c  77— Election  of  Msgia- 
trates  and  Town-Coondl — DUrranebisement — 1.  Question, 
Wlutker  tht  Court  have  power  to  appouU  mamtgert  to  pvform 
tke  dtitiet  of  the  taWH-eoMncU  and  magittratea  of  a  bargh,  «r> 
eept  im  tke  ctreumttancet  only  tokere  no  legal  eouneil  or  ma- 
gistraey  U  in  exUtemct  f  3.  Where  the  electton  of  toma- 
eouneiUora  of  a  bwgh  mat  brought  under  retfitcliAii— Opinion, 
That,  pending  the  challenge,  it  loaa  competent  for  the  partiee 
holding  the  potilion  of  magieteatee  and  iown*eoitneU,  to  earrg 
on  the  whole  functions,  jutmial  and  adminietratioe,  iff  a  l^tfy 
elected  toten-eouneil. 

This  was  a  petition  at  the  iDStanoe  of  John  Martin 
dengned  provost,  of  four  other  persons  dengned  bailies, 
of  Archibald  Sword  deagoed  treasorer  of  the  town  or 
bnrgfa  of  Greenock,  and  of  ten  other  persons,  "  being 
the  whole  remanent  members  of  council  of  the  said  town 
or  burgh  of  Greenock,  and  of  the  said  whole  parties 
above  named,  as  duly  qualified  and  reristered  roten  in 
the  said  burgh,  in  terms  of  3  &  4  WiU.  IV.  c.  77." 

The  petition  set  fiirth,  that  the  town  of  Greenock 
was  one  of  those  incorporated  by  the  above  act,  it  being 
appcnnted  that  the  number  of  coumnllors  should  be  six- 
teen :  That  the  petitioner  John  Martin  was  formerly 
one  of  the  councillors,  uid  had  been  elected  provost  ad 
interim  in  consequence  of  a  vacancy  in  that  office  occa- 
sioned by  death,  bis  term  of  office  in  both  capacities  ex- 
piring, in  terms  of  the  act,  on  the  day  fixed  for  the  an- 
nual election,  being  Tuesday,  2d  November  1852:  That 
on  1st  November  1852,  the  day  immediately  preceding 
that  fixed  for  the  election,  John  Martin,  as  provost  m 
the  burgh,  granted  commisnons  by  which  he  nominated  " 
and  appointed  oertiun  persons  sub^tutes  to  officiato  and 
preside,  and  oertain  other  persons  to  act  as  poll  olerks 
at  the  election  of  connollors  fbr  the  several  wards  on  the 
next  day:  That  on  2d  NoTember  1852,  John  Martin 
and  four  other  of  the  petitioners  were  elected  councillors; 
and  on  5th  November  following,  the  town-council  elacted 
VOL.  XXV,&^oe^AjOOgle 
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Martin  provost:  That  thereafter  a  sammons  of  reduc- 
tion and  declarator,  directed  agaioBt  John  Martin  and 
the  other  petitioners,  was  raised  at  the  instance  of  John 
M'Gre^r  Stewart,  merchant,  designing  himself  as 
redding  in  the  burgh  of  Greenock,  and  a  duly  qualified 
and  pestered  voter  in  the  said  bur^h,  in  terms  of  3  ife 
4  Will.  IV.  0.  77,  and  as  such,  having  right  to  vote  at 
the  election  of  town-coanoillors,  and  elif^ble  as  one  of 
the  town-oonnoO  of  the  sud  burgh :  That  this  summons, 
whicb  had  been  executed,  thon^  not  called  at  the  date 
of  the  petition,  concluded  for  reduction  of  the  elections 
of  the  petitioner  John  Mardn  as  member  of  town-coancil 
and  as  provost,  on  the  grounds,  tnter  alia,  that  Martin 
having  ceased  to  be  provost  before  the  election  of  a  coun- 
cillor for  the  third  ward  of  the  burgh  of  Greenock,  on  the 
first  Tuesday  of  November  1852,  was  not  entitled,  by 
himself  or  any  substitute,  to  preside  at  and  superintend 
the  said  election,and  that  the  commisdon  granted  by  him, 
in  virtue  of  vluch  the  persons  therem  named  as  sub- 
stitute and  poll-clerk  respectively  were  entitled  to  act  at 
the  election,  was  Ulegal  and  invalid;  and  that  the  pro- 
ceedings which  took  ^aoe  in  connection  with  the  election 
of  John  Martin  as  a  councillor  on  that  day,  were  in  con- 
sequence altfwetiwr  illegal;  and  the  aenior  or  chief  ma- 
gistrate capable  of  attending,  not  bavins  attended,  at  ap- 
pointed a  snbstitate  to  attend  for  him,  there  was  no  elec- 
tion of  a  councillor  for  the  third  wukI  on  that  day. 

The  petition  continued,  that — 
**lnc(Hiaequeneeoftiie  saidacti<m  of  redoetlon  and  declara- 
tor, It  was  deemed  neoasBarjr  to  take  advice  as  to  tiie  validity 
of  the  elecUon  made  on  2d  November  1862,  and  the  petitionen 
hare  been  advised,  that,  looking  to  the  jadgnient  fa  the  case 
of  Whytt  T.  Seott,  26th  Nov.  1851,  there  are  strong  reasons  to 
apprehend  that  the  election,  not  only  of  the  said  John  Martin, 
but  of  the  other  four  conndllon  who  wete  elected  along  with 
him,  mav  be  held  to  be  Invalid— the  sohstttiites  and  polUns- 
clerks  who  respectively  presided  and  acted  at  the  election  of 
these  other  connclllorB  having  been  appointed  by  commif«Ions 
likewise  granted  by  the  said  John  Hartio  on  1st  November 
1852.  The  petitioners  are  father  advised  that  it  may  not 
improbably  be  held  that  the  said  bnrgh  is  at  present  disfran- 
chised, in  coDseqaence  of  the  votets  having  failed  to  elect,  or 
duly  to  elect,  five  oonncHlon  in  the  room  of  those  who  reined 
In  November  18^  and  in  conseqaence  of  the  town-oouncll 
not  having  been  la  a  posiUon,  till  the  number  oi  the  oonndl 
was  full,  to  elect,  or  dniy  to  elect,  a  provost  and  three  bailies, 
in  room  of  the  provost  and  three  bailies  who  wont  out  of  office 
on  2d  Kovember  1852,  and  of  there  Iwlng  apparently  no  ma- 
oliinery  provided  by  the  sud  act  8  A  4  Will  lY.  c.  77,  lor  now 
Euppljriog  the  variooa  vacancies  which  have  thus  occnrred." 

The  petition  also  stated,  that  under  the  Greenock 
Police  Act,  3  Vict.  o.  27,  the  provost,  magistrates  and 
town-council,  were  appmnted  trustees  for  carrying;  that 
act  into  execution ;  that  nnder  5  Vict.  c.  54,  ontitnled, 
"  An  act  for  further  improving,  enlarging,  and  munttun- 
ing  the  harbours  of  the  town  of  Greenock,"  the  same 
parties  were  appointed  trustees  for  carrying  that  act  into 
exeoa^n ;  and  that  if  the  doubts  above  wEemd  to,  as 
to  the  vali^t^  of  the  elections  of  the  petitioner  Jcdm 
Vjpfy^  Martin  and  bis  colleagues,  were  well-founded,  "  it  wonld 
'*J*%j|i^  seem  to  follow,  that  there  are  not  at  p^sent  any 
legally  mtitled  to  carry  into  ezeeution  the  fore- 


:se  circumstances,  the  petitioners,  founding  on 
3  &  4  Will.  IV.  c.  77,  and  §§  7  and  8  of  15  & 
.  0.  32,  prayed  the  Court — 
lOt  prejudice  to  any  rights  and  powers  which  may  be 
>'  /  li'T^^'iilfi^tly  vested  In  the  petitioners,  and  without  prejudice  to 
'*Cj^Q         deeraoes  which  the  petittoneis  nay  have  to  the  fbressld 


action  of  reduction  wd  declarator,  to  apfpolnt  the  peBthmai 
to  be  managers  to  administer  the  afiairs  of  the  said  town  or 
burgh  of  Greenock,  and  of  the  varkm  trusts  and  diaritics 
therewith  connected,  with  all  the  powers,  and  irith  atrthtwHy 
to  exercine  nil  the  functions,  belonging  and  competent  to  a 
towO'Council,  provost,  bailieii,  treasurer,  and  the  other  ami 
and  ordinary  office-bearers  fixed  by  the  sett  or  usage  e(  Ibe 
said  town  or  burgh,  duly  elected  imder  the  ferewld  ataMenf 
8  ft  4  Will  IV.  c.  77,  and  to  administer  the  afldn  of  the  tmt 
created  by  the  foresaid  act  of  5  Tict  c.  64,  and  execute  Mdd 
act,  and  to  administer  the  afCairs  of  the  tinst  created  by  tba 
foresaid  act  of  8  Vict  c  27,  aod  to  cany  the  said  act  Into  exe- 
cution ;  and  that  ave  and  nntil  another  town-conneQ  tod 
office-bearers  foresaid  shall  have  been  duly  elected  and  choscs 
in  terms  of  law ;  and  In  the  event  of  your  I^ordships  appoint- 
ing Intimation  of  this  petition  to  he  made,  may  it  please  jov 
Lordships  to  confer  on  the  petitioners  an  Interim  appointaunt 
to  the  effect  foresaid,  until  this  applfcatlai  sbaD  again 
to  be  advised." 

By  §  25  of  8  &  i  Will.  IV.  c.  77,  it  is  enacted— 

"That  whm  any  audi  bugh  or  town  shall,  in  ooDscqi 
of  the  deoisioa  of  a  ooort  of  law,  or  otherwise^  be  benafter 
without  any  legal  eouncll  or  magistracy,  all  the  fiwetioai  di- 
rected by  this  act  to  be  perftmned  by  ttie  ezleting  magistrstf* 
or  coundls,  shall  be  performed  by  one  or  more  of  the  maugen 
who  may,  by  any  lawful  l^>poiotmeDt,  be  then  in  the  at^wl 
administration  of  the  afiUrs  of  any  sndi  burgh  or  town,  ami  in 
d^altof  aoysncb  managecs,  by  the  Sheriff  or  Sberiffeobiti- 
tute  of  the  eonn^." 

On  the  case  appealing  in  the  roll,  22d  January  18o3, 
donbte  were  expressed  from  the  Beiioh  as  to  the  compe- 
tency of  the  triplication,  inasmuch  as  the  petitioners  de- 
ugned  themselves  as  the  Magistrates  and  Town-Council 
of  Greenock,  whereas  it  was  donbifiU  whether  the  Court 
could  competently  iqtptnnt  managm,  except  in  the  caw 
of  non-existeDce  of  any  legal  eoanoU  or  ma^raoy. 

The  petitioners  quoted  the  case  of  the  town  of  Banff, 
(Forbes,  22d  Dee.  1838),  in  support  of  the  competency. 

Tlie  ease  was  oontinned  till  to-day. 

Keavei  for  Btewart,  the  pursuer  of  the  reduction, 
appeared  and  craved  leave  to  lodge  answers,  and,  for  that 
purpose,  moved  that  the  petition  be  continued. 

J)eai,  for  petitioners,  referring  to  the  doubts  previously 
thrown  out,  stated,  that  if  an  opinion  were  intimated 
from  the  Bench  against  the  competency  of  the  petition, 
he  was  ready  to  withdraw  it. 

Lord  Pmident. — But  for  the  case  of  Banff  referred  to^  I 
should  have  little  difflcolty  io  holding  the  petition  incompeteat. 

Lord  Ivory. — T  have  no  hesiutioa  in  saying  that  my  doubts  aie 
not  removed  by  the  discussion  at  last  calling.  I  am  not  satiafled 
with  the  precedent  of  the  Baaft  case.  But  is  there  any  greater 
difficulty  in  ttu  petitioners  continuing  to  act  peoding  Uie  dial- 
ieogp,  than  that  which  must  have  occurred  in  InuumeraMe 
otlrar  cases,  in  which  there  have  been  complaints  teuding  to 
auunl  the  whole  dection  f  Io  the  case  of  Edioborgh.  6th  Jan. 
1B18,  the  whote  fhoctions  fit  the  magistrates,  judid^  aod  ad- 
ministrative, were  carried  on,  not  only  in  the  fkce  of  a  challenge 
wliich  lasted  several  years,  hot,  if  my  recollection  does  not  erf, 
after  a  first  judgmeac  had  been  pronounoed  setting  aside  tbe 
election,  and  tbe  question  was  kept  open  only  hf  a  reehdain 
petition.  TheoaseofthetownofHaddtaiston(Hairtic«d.m 
June  1748,  M.  2505)  is  also  bistmetive.  Tat,  th^  tlie  rights 
of  a  coundl  bma  Jw  In  potteation,  though  their  election  was 
ultimately  set  aside,  were  supported  so  very  far,  thai  the  ae- 
counts  incurred  by  them  whUe  d«  fado  in  dHce,  in  unsoeoeM- 
fully  defending  the  election,  were  sustained  against  the  corpo- 
ration, at  the  instance  of  their  agent,  after  they  tbentsclv 
were  ousted.  On  looking  at  the  fiunllUr  anthorities  of  WVt 
and  nX  Bell,  I  found  no  wudon  whatever  to  managers,  eia^ 
in  eases  of  actual  vacancy. 

Pdition  wiihdrmcn. 

Act.  Deas ;  Duncan  and  Dewar^  W.&  Agmt$^for  dm- 
p^r,  Neave. ;  James  Pe^l^teOB^teO^OTO 
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25th  January  1853. 

SbOOMD  DiTlBIOR. 

GaoBOB  RoBKH  (Shirrefi'a  Factor)  and  others,  v. 
BoBEBT  SsntBinr  and  another,  ComfeUng. 

Legacy— Vetdn;— Fee  md  Llfrrent^Traftt-Deed— Conitinc 
aoD — A  marrUd  women  extaUed  a  tnut-tUed  and  settlement, 
directutg  her  tnutees  to  hotd  the  retidue  of  her  estate  iii  trust 
for  behoof  of  R.  her  husband,  in  lifereitt,  mdo/JU.  heronfy 
dtild,  and  any  other  child  which  she  might  thereafter  have  ; 
Jetther,  "failing  heirs  of  my  body,'*  the  trustees  were  directed, 
"  at  the  first  term  after  my  decease,  or  after  suck  failure,  which- 
ever  of  theae  events  shall  last  happen^"  to  pay  certain  sum*  to 
ti»latalor^»hiabQHda»dt»o^h-er  eisters,  "  and  failing  any 
eflia  three  legatees  b^ore  the  said  term  of  payment,"  to  these 
stirs  re^teetivtfy.  £a$tfy,  the  retUiu,  at  tbefirU  term  t^lvr 
the  death  of  the  tmvitw  of  the  truster  and  her  hu^mtd,  '*  or 
et  the  first  of  these  terms  t^er  faihtre  of  the  heirs  of  my  body, 
whieheoer  of  these  eoemtt  ahall  hst  happen,"  was  to  be  paid  to 
two  of  the  trustees  sisters.  The  truster  died  leaving  two  ekiL 
dren,  both  of  whom  died  chitdless-~He\A,  that  according  to  the 
truwuanng  of  the  trust-deed,the  fee  of  the  trust-estate  vested 
M  her  death  in  the  children,  and  passed  to  their  representa- 
tmi ;  and  a  claim  on  the  part  of  the  father  for  his  iMoey, — 
•4o  ftleaded  that  no  fee  oeated  in  them  tiB  the  death  tftke 
^resUtt  or  that  took  fee  veattd  only  under  burden  tf  the 
legacy, — repelled. 

Mrs.  Margaret  Gilleq;>ie  or  Bhirreff,  wife  of  the  claim- 
tnt  Robert  Sfairreff,  died  in  September  1819^  leaving  a 
general  tmst-dispo^tion  and  aettlementj  dated  17th  De- 
cember 1807,  conveying  her  whole  heritable  and  move- 
^  estate  to  tnuteesj  of  whom  her  husband  was  one. 

1!1ie  pnrposes  of  the  trust  were — 
*JInf,  For  nymmX  of  the  tmster's  debts,  and  expenaes  of 
tte  tnut.  Seoond,  To  hold  the  residue  of  my  said  estate  in 
ttatt  Ibr  b^oof  of  the  laid  Robert  Shirreff  in  liferent,  under 
ue  GoiditionB  after  specifled,  and  fat  behoof  of  Marj^t  Shir- 
Rff  my  only  child,  and  any  other  chQd  whiuh  I  may  hereafter 
^TC.  In  such  proportions  as  I  may  appcnnt  by  a  writing  under 
my  hand,  which  failing,  equally  among  tbem,  declaring  Uiat  the 
t^nnt  right  of  the  said  Bobert  Shirreff  shall  be  an  alimentary 
P^oriaion  to  him,  and  not  afiectsble  by  his  debts  or  deeds,  or 
by  any  diligence  thereon ;  and  farther  declaring,  that  in  tlie 
nent  of  the  sud  Bobert  Kiirreir  entering  into  a  second  mar- 
riue  after  my  deceaie,  or  at  any  time  after  the  said  Margaret 
^nneff  my  danghter,  or  any  of  my  othw  children,  shall  roach 
^  age  of  twenty-one  years,  or  be  married,  then,  in  any  or 
eitiwr  of  these  events,  it  shall  be  lawful  to  and  in  the  power  of 
««M  tmstees  to  withdraw  from  the  liferent  of  the  said  Bo- 
MtBUiT^a  nim  not  exceeding  £2000  in  whole,  and  pay  the 
HDK  to  such  child  or  diildren,  or  i^tply  the  same  for  her  on 
th^  bdioof,  or  in  the  option  of  the  said  trustees,"  all  as  set 
^  in  the  said  tnut^eed.  Third,  "  And  fiuling  bdrs  of  my 
g°y<  I  hNeby  authorize  and  appoint  my  s^d  trustees  and  thc«r 
^^hUs  to  pay  the  following  sums  to  the  persons  following,  at 

JS?  *"™  ^  Wliitsnnday  or  Martinmas  after  my  decease, 
<*  >ner  nch  f^nre,  whidiever  of  these  events  shall  last  happen, 
^  to  the  Bidd  Bobert  Shirreff,  the  sum  ofXIMO  sterling;  to 
An  GUlesi^.  mr  atater.  wife  of  the  aaid  John  HHchell,  the 
"nn  of  £500  Bte^ng;  and  to  Elizabeth  Shirreff,  my  sister-in- 
V*.  wife  of  the  said  James  OiUespie  my  brother,  the  like  sum 
^^NO  sterling ;  and  failing  any  of  the  said  three  legatees  be- 
^nttie  said  term  of  payment,  I  appoint  the  legacy  before  pm- 
to  tbe  person  or  persons  ao  deceaslDg,  to  be  paid  to  their 
n^ectivelv,  inplaceirftbedeoeasertordeceBser.  Audio 
riaoe,  I  tKinby  anOoriM  and  wpcdnt  my  said  tnuteee 
Ud  (h^  foresaids,  at  the  first  term  of  Whitsunday  and  Mar- 
after  the  death  of  the  longest  Uver  of  me  and  the  said 
Shirreff  (bywhom  the  residue  of  the  estate  is  to  be  life- 
or  at  the  first  of  these  terms  after  the  failure  of  heirs  of 
^*<4y>*lildtever  of  these  events  shall  last  happen,  to  divide 
^wt,  rgodne,  and  remainder  of  my  said  antijecta  and  esute, 
gg*  fee  said  Ann  CKUeide,  and  Mary  Oillespie  my  youngest 
evaQy  between  theii^  and  their  htan  and  asngns." 

-■_*^y^3»te  of  tho  imst-deed,  Mrs.  Shirreff  had  a 
"""^l^ild,  Bobert  Shirreff  jonior.  Both  children  sor- 


vived  their  mother.  The  daughter,  Margaret,  died  in 
1827,  leaving  a  testament,  whereby,  with  the  special 
consent  of  her  mother's  trostees,  she  made  bequests  out 
of  the  means  and  estate  provided  to  her  under  her  mo- 
ther's trust-settlement.  In  1847,  Robert  Shirr^jnnior 
died,  leaving  a  tmst-difroosition  and  settlement  diroonog 
not  onlj  of  the  half  share  pnmded  to  him  vniet  his 
mother's  settlement,  bnt  idso,  as  hia  aster's  heir,  of  the 
readne  of  her  share,  under  deduction  of  the  I^;acies  left 
by  her.  The  trustees  nominated  by  Robert  Shirreff 
junior  having  declined  to  accept,  the  claimant  Robson 
was  appointed  judicial  factor  on  his  estate.  The  trust 
under  old  Mrs.  Shirreff's  will  was  administered  by  the 
trustees  till  1845,  when,  her  husband  Robert  Shirreff 
senior,  the  sole  surviving  trustee,  having  been  sequestrated, 
William  Anderson  was  appointed  jumcial  factor. 

Anderson  nused  the  present  action  of  mnltiplepoindin^ 
the  fund  m  medio  b«ng  the  trost-estate  of  Mrs.  Shirn^. 

The  competition  arose  in  the  first  instance  between 
Robert  Sfairrel^  claiming  to  be  preferred  to  the  sum  of 
£1500,  appointed  to  be  ptud  to  him  under  the  third 
purpose  m  the  trust,  on  the  one  hand,  and  the  parties 
claiming  in  right  of  his  duldien  Margaret  and  Bobrai, 
on  the  other. 

Robson,  Robert  Shirreff  junior's  &ctor,  pleaded  that 
the  fee  of  the  fiind  tn  medio  vested  in  Mrs.  Shirreff's 
children  on  her  death;  and  that  it  was  a  case  of  substitu- 
tion, the  condition  of  which  was  evacuated  by  the  children 
having  survived  their  mother.  He  claimed  to  be  preferred 
to  one-half  as  having  vested  in  Robert  Shirreff  junior  at 
that  date,  and  to  the  other  half,  under  deduction  of  the 
l^^Ies  lefl  by  Margaret,  as  representing  the  heir  of 
Margaret.  Ma^aret  Shinreff'sl^teesjondn  the  same 
plea,  chumed  the  amouit  of  the  bequests  in  thdr  ihTOur. 

Robert  Shirreff  and  his  asngnee  Allan  GKlmonr, 
pleaded,  that  do  he  vested  in  the  children  till  the  ter- 
mination of  his  liferent;  or  at  least,  if  the  &e  did  vest, 
it  was  only  under  burden  of  the  legfkdes  prorided  by  the 
third  purpose. 

The  Lord  Ordinary,  on  29th  June  1852,  pronoonced 
the  following  interlocutor: — 

"  Banks  and  prefers,  in  terms  of  their  respective  dlaims, 
Bobert  Shirreff,  and  Allan  Oiltnour  claiming  in  his  right,  for 
the  amount  of  the  t^acy  of  XI500  bequeathed  to  tbe  said  Ro- 
bert Shirreff  by  the  tnut-dispodition  of  Mrs.  Margaret  GiUeapie 
or  Shirreff, — and  to  that  extent  and  effect  anstalos  tbe  said 
claims ;  bnt  reserving  for  future  consideration  any  questions 
competently  raised  between  the  said  parties  and  the  raiser  of 
the  moltiplepoinding ; — and  repels  the  claims  of  the  competing 
claimants  as  In  competition  with  tbe  said  Bobert  Shirreff  and 
the  said  Allan  Gilmonr ;  and  deceroa :  iiuoai  otow,  appointa 
the  caose  to  be  enrolled,  that  pMtles  may  be  farther  heard  In 
the  competition,  as  also  In  the  otgeotionB  to  the  eondeioendenee 
of  the  flind  in  medio;  and  meantima  reierres  all  qneitioni  of 
expenxes. 

"  A'ors.— The  principal  point  argued  at  the  debate  had  r^:wd 
to  the  vesting  of  the  fee  of  Mrs.  Shirreff's  tmst^atate  in  her 
children,  under  the  provinons  of  her  tntst-aettleDmit. 

'■  At  the  date  of  that  deed,  December  1 807.  ahe  bad  one  child. 
Margaret,  by  whom  she  was  survived,  as  she  was  also  by  her 
son  Robert,  born  subsequently.  Mrs.  Shirreff  died  in  1819 ; 
her  daughter  Margaret  died  in  18S7,  leaving  a  testamentary 
deed,  on  which  the  claim  of  Mrs.  Oreig  and  Mrs.  Macdougall  is 
founded;  and  Bobert  died  in  1847,  leaving  a  tmst-disposltion 
and  settlemrat,  the  interests  conferred  by  which  are  und«r 
charge  of  the  claimant  George  Robson,  as  judicial  ikctiv.  jHie 
husband  of  Mrs.  Shirreff,  and  the  Esther  of  Margaret  and  Bo- 
bert, both  of  whom  died  without  issue^  still  sor^ves,  and  ia  a 
claimant  Ctv  Ua  interest  in  this  process— (!■) 
liferent  right  in  tbe  whole  trm^tb^t 
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hU  wifb'i  ■ettlement ;  tnd  (8.Mnretpectof  the  lef^cyof  £1500 
beqnealfaed  to  him  hy  the  third  purpoee  of  the  mid  deed,  in  the 
tenoa  Ht  forth  in  the  record. 

"The  parties-are  at  one  id  boldlng^atthepriman  qaestton 
tobe  dispoted  ctf  is  tbedaimof  Bobert8hirreff,aiHloftnepart7 
cliUBing  in  hia  right,  for  the  legacy  of  £l  SCO ;  and  the  preced- 
ing intorloeiitor  has  accordiofrly  been  confined  to  that  matter. 

**  Ax  regard!  tliia  legacy  of  £1 500,  it  (■  contended  hy  the  claim- 
ants competing  with  Bsbert  BbinvHjfint,  that  the  right  con- 
ferred on  him,  viewing  it  at  a  amtSHonal  inttitutitn,  became  tn- 
operative  oo  the  death  of  tbo  leatatriK  Mr*.  Shirreff  leaving 
latne,  Inaomneb  aa  tlw  fce  of  the  whole  lnut-«atate  having  vested 
In  Margaret  and  Robert  oa  the  death  of  Ibdr  mother,  the  legacy 
to  their  father  Bobert  Shirreff  wa*  extinguished ;  and,  mcond, 
that  both  Margaret  and  Robert  being  im  the  right  of  the  fee,  had 
power  to  execute  the  seltlemcot  which  they  did,  the  effect  of 
which  deed  was  to  evacoate  the  legacy,  in  «o  fkr  » the  bequest 
oould  be  held  to  anbsist  as  a  lubitittttmal  right,  after  the  testa- 
trix's death  leavlog  iasue.  Aio^nH^  to  tills  view  orMn.Bhir< 
rvfl's  deed,  it  ia  cooteoded  by  Bobert  SMrreff  md  Allan  GflmoaT 
tjiat  the  fee  did  not  vest  in  the  chiMren.  at  all  events  to  the 
efiect  of  disappointing  Eobert  Shirreff  of  the  legacy  now  claimed, 
his  right  being  that  of  a  conditional  institule,  to  the  amoont  of 
the  said  I^acy.  in  the  event  (which  has  happened)  of  Mrs. 
Shirreff 's  iasoe  failing  at  any  time  daring  the  aabalstCDce  of  lus 
liferent  right. 

**  The  Lord  Ordinary  oondden  that  the  ddm  of  Bobert  SMr- 
reff ia  consistent  with  the  soand  constmctlon  of  the  trast-set- 
tlemeot,  and  that  any  other  view  would  not  give  effect  to  the 
clearly  enough  indicated  intention  of  the  granter.  After  pay- 
ment of  debts,  the  truateea  are  appointed  to  hold  the  reaidne  of 
the  estate  tor  behoof  of  Robert  Slilrreff  in  liferent  (hit  right 
thereto  being  declared  alimentaryX  and  for  behoof  of  the  gran- 
ter**  danghter,  Margaret,  then  her  only  child,  and  any  other 
child  she  might  afterwarda  have,  in  fee.  Had  the  provisions  of 
the  deed  hem  confined  to  this  declaration  of  the  grantor's  in- 
tention, there  could  have  been  little  doubt  that  the  fee  vested 
in  the  children  a  morte  intatorit.  But,  Fint,  There  follows  a 
declaration  of  power  to  the  trustees  to  withdraw  fiom  iht  l^fmnt 
a  sum  of  not  more  than  £9000,  and  to  pay  tlu  tiwu  to  the  child 
or  children,  or  ^pif  it  or  AeM  it  In  tnM  ft>r  her  or  their  behoof, 
in  the  manner  specified  in  tbe  deed :  Steand,  There  occurs  as 
an  express  parnosa  of  tbe  tmat,  a  prorWon  t\M,/aiiing  hein  of 
Ae  ffraater't  body,  the  trustees  were  to  pay, '  at  the  first  term  of 
Whitsunday  or  Martinmas  i0tr  my  dbesoM,  or  after  such  failure, 
ychicluvtr  of  Ikete  ntnU  ikali  la$t  kt^pm'  the  sums  specified — 
alia,  to  Robert  Shirreff,  the  sum  of  £1 500 ;  and  in  the  event 
of  tbe  legatees  or  any  of  them  dying  before  '  the  tatd  term  of 
pajfmeiU,'  the  sum  beqoMtbed  to  the  deceaser  is  declared 
payaUe  to  his  or  her  bein,— this  being  the  provision  of  the 
deed  under  which  the  preaent  question  arises ;  and  fitaUy,  it 
is  provided,  that  at  the  first  term  of  Whitsunday  or  Mar- 
tinmas after  the  death  of  the  longest  liver  of  her  and  the 
said  Robert  Shirreff,  or  at  the  firtt  of  that  Umu  after  the  failurt 
of  hart  t^f  her  body,  tbe  rest,  residue,  and  remainder  of  the  estate, 
is  appointed  to  be  divided  among  certain  parties  therein  specially 
named,  and  their  heirs  and  assigns,  sking  all  these  provisions 
together,  the  Lord  Ordinary  is  unable  to  find  solid  groand  fbr 
holding  that  tbe  fee  of  this  trnst-etUte  vested  in  the  children  aa 
at  the  death  of  tbe  granter,  to  the  eflfect  of  disappointing  the  spe- 
dflc  bequest  so  onxionsly  provided  for  by  the  third  purpose  of  the 
deed.  It  appears  tohim,  that  diim^(A«ni&«utoiM  of  lhelt/i»vnf,  no 
right  to  the  fee  can  be  held  to  have  vested  In  the  children  as  re- 
gards any  portion  of  the  estate^  But  it  Is  not  necessary  for  tbe 
determinatioo  of  the  present  oompetltiou,  absolutely  to  hold,  that 
after  setting  apart  sufficient  fonda  to  meet  the  legacies  conferred 
by  the  third  purpose  of  tbe  deed,  tbe  rest  of  the  trust-estate  did 
not  vest  in  the  children.  This  must  depend  upon  the  view  taken 
of  the  rights  given  to  the  parties  called  by  the  last  purpose  of  the 
deed,  to  uke  the  general  rest  and  residue  of  the  esUte.  Ko 
eUim  has  been  lodged  for  those  parties.  Tbe  only  question  re- 
gards the  legacies  bequeathed  by  the  third  purpose  of  the  deed  ; 
and  the  Lord  Ordinary  considers  that  these  l^scies  cannot,  con* 
sisteoUy  with  the  granter's  intention,  be  viewed  in  soy  other  light 
than  as  intended  to  take  effect  on  tbe  failure  of  heirs  of  the  gran- 
ter's body,  either  b^on  her  own  decease,  or  after  that  event,  andat 
any  time  prior,  at  all  evenU  to  tbe  death  of  the  Uferetiter,  when 
the  fee  of  the  estate,  but  for  the  coadt^cent  alieriar  rights  in  tfie 
residue,  (as  to  which  there  Is  here  no  question),  conferred  hy  tbe 
last  purposeof  tbe  deed,  would  have  been  disengaged  ftmn  tbe 
trust,  and  bean  afiUIaUe  for  payment  to  the  flora. 


"  A  subordinate  ptdnt  was  a^raed  9t  the  debate,  via.  whether 
the  power  conferred  by  the  second  purpose  of  the  deed  had  not 
been  exercised  by  the  trustees  In  so  hir  at  least  as  regarded  the 
righu  of  Mrs.  Oreig  and  Mrs.  M-Doagall,  cUiesiag  note  tbs 
tPSUtnentttfHHBsretSUneft.  Tbe  Lwd  Ordinary  la«f<yliiBa. 
that  there  was  do  ralid  exerdse  of  tiiat  power,  and  in  tms  visv 
it  is  unnecessaiy  to  cotimder  to  what  extent  the  claims  af  Bdbm 
Shirreff  and  Allan  Gilmour  for  the  legacy  of  £1500  might  havi 
been  affected  by  a  valid  act  of  the  tmsteea  in  virtue  of  tbe  power. 
Apart  fVom  the  objection  on  the  ground  of  the  tesiameotarydBsd 
not  having  bad  the  concurrence  of  a  quaevoi  of  tiie  trustees,  it 
appears  to  tiie  Lord  Ordinary,  that  any  deed  in  tbe  esmmse  of 
the  power  behoved  to  have  beoi  directed  to  the  efc|ect  ani  pw- 
pose  to  serve  which  the  deed  spedBeaUy  dedaiea  that  it  wss 
bestowed,  and  that  the  coDcnmooe  of  wm  trustee*  m  the  dee- 
tination  by  the  daughter  of  a  portion  of  tbe  estate  mrfw  enoa, 
was  not  within  the  due  and  li^timat*  exercise  «f  tbe  Hi^tsrt 
powers  which  the  words  of  Mrs.  Shineff'atniet-deed  eonteted." 

Robeon  and  others  reolismed. 

Lord  Jtuti<x-CMe.—l  bare  stated.  In  the  case  *f  Bofaevlsea  a. 
Richardson,  6th  June  1843,  very  strongly  the  impoftBOce  das  t» 
clear  maoifesUtlons,  in  a  Iruit-deed,  of  the  intention  of  the  tras- 
ter,  as  the  leading  consideration  in  tbe  iolerpretatioD  of  tbe  trust- 
deed,  provided  that  tlie  macbineiy  established  in  the  deed  for 
tbe  conUnuance  of  the  trust,  is  not  so  defecUva  at  ta  vzdade 
the  effect  vbldi  the  truster's  intention  seemed  to  antidpata. 
But,  on  the  other  band,  in  collecting  tbe  iotentum  of  tbe  testa* 
tor,  great  care  must  be  tnken  that  we  do  not  set  up  that  iatce- 
tlon  by  doubtful  inferences  and  coojectaras  from  one  and  a 
secondary  part  of  a  deed,  agaluat  what  ia  cleoriy  provtdedfcr 
and  directed  in  tbe  leading  port  of  tbe  trust,  in  diatinot  and 
technical  terms.  Whenerer  anything  is  dSst^ut^  directed  le 
be  done  in  plain  and  noambiguoas  tains,  tbe  effect  and  opera- 
tion of  which  terras  have  been  long  settled,  and  bare  bat  cos 
meaning  io  point  of  law,  as  well  as  of  intention,  that  Aee- 
tion  must  he  carried  into  efliact.  We  must  not  deny  cffM 
to  whut  is  clear,  in  the  ingenious  search  toe  cootruy  inten- 
tion by  inferences  from  occidental  expressions,  perb^  la- 
accurate,  iU-coDsideied,  or  inconsistent,  in  ether  ports  of  a 
deed.  It  will  scarcely  ever  happen,  thot  in  tBoet-deado,  whidi 
vary  more  io  point  of  expression,  siructnra  and  macUneiy, 
than  any  other  kind  of  deed,  every  word  shall  be  careftilly 
meaxured,  and  every  qoestion  so  providently  aotioipated. 
that  there  is  no  room  for  conjectures  and  speculations  founded 
on  particular  expressions  in  different  parts  of  tbe  trust-deed. 
But  really  the  Court  would  be  making  deeds  for  paniea^  if  we 
embarrassed  ourselves  by  tbe  doubts  created  by  Inadvertent, 
or  supvfiuous,  or  Inaccurate  expreuiuns  In  other  parte  of  the 
deeid.  Tbe  great  rule  is  to  oscertain  what  is  the  truster's  pri- 
mary object  and  design  in  tiie  trust — who  are  the  parties  whose 
interesu  aud  benefit  are  the  leading  purpose  tor  which  it  is 
framed  ;  and  If  there  is  a  clear  direction  as  to  these,  we  must,  oa 
that  broad  view  of  the  deed,  carry  out  the  leading  and  general 
purpose,  without  regard  to  niceties  founded  on  critical  atrictons 
as  to  tbe  terms  introduced  Into  other  and  sab(H4Inote  parts  of  ibo 
deed-  I  think  this  Is  a  cose  in  which  that  broad  view  of  tbe  deed 
gires  0  clear  result,  and  excludes  all  pleas  founded  on  particular 
expressions  occurring  in  other  parts  of  the  deed,  and  suggesting 
contradictory  inferences  as  to  the  intentloo  of  the  granter.  This 
is  a  testamenurr  trust-deed  and  settlement  by  a  married  lady; 
having  one  child,  and  expecting  more,  who  had  s^Htrata  maaas 
of  her  own.  She  conveys  to  trustees  her  whole  means  and  estate 
for  paying  her  debta,  and  the  expense  of  collection  ;  ond  then, 
as  to  her  whole  free  estate,  the  deed  provides  as  its  great  Jeod* 
log  purpose— (reads  ucmd  purpoee). 

Sow  the  purpose  of  such  a  direction  in  faroor  of  a  husband  and 
the  children,  is,  I  apprehend,  as  dear  la  point  of  lafcnftMs.  aa  tha 
effect  is  dear  in  point  of  tbe  legal  <meration  of  the  teras  aa* 
ptoyed.  Tbe  whole  estate  is  rested  in  the  trastees,  and  that 
estate  tliey  are  to  bold  in  liferent  for  tbe  husband,  and  fajte  for 
the  children.  Unless  there  is  some  expUdt  declaration,  that 
notwithaunding  such  provision,  the  eetote  of  fee  docs  no*  west 
a  mort4  tettaloria,  or  some  equally  explicit  exoluslon  of  tbe  vasfi- 
ing.  It  would  be  in  direct  contradiction  to  the  settled,  attd  only 
reodvable  coostruction  and  import  of  these  terms,  to  bold  that 
the  fee  did  not  vest.  T^te  protection  of  the  Ufena*  by  tbe 
separation  of  Uiat  interest  froB  tbe  fe&Jf  then  tbe  eUeofeaf  t^ 
trust  Bat  the  fee  Is  eoawmS  to,  theftrusfees  A*  ai  Aikhwi^ 
in  other  worils,tbe  fee  isiMiilai^^iii^^iUlU^ 
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tbt  tMMBfar  dwm.  Bnt  the  moment  the  deed  takes  e^t  by 
thedmhof  the  graotei;  the  estate  of  fee  U  hy  the  deed  ^raoted 
to  nd  tettied  on  the  children,  the  trustees  merelr  being  the 
balden  of  the  estate  socooreyed  to  and  [n  faToor  of  the  chitdrea. 
Tbs  fte  N  mmmgti  to  the  children,  thoogh  the  titU  is  given  to 
otbenfer  their  behoof,  l^e  children  are  therefore,  with  the 
huband,  the  primaiy  obifecte  of  the  settlement.  And  thus  we 
bavcbve  adttectton,  or  rather  a  grant,  which  isdirectly  In  favour 
el  ttechUdren,  as  the  leading  purpose  of  the  tmst,  and  as  the 
parties  flir  whom  the  fee  is  to  be  held.  Ko  doubt  the  trust- 
4eti  night  itself  qualify  that  grant,  and  control  the  effect  of 
thii  ahhingh  •  leading  ol^ect  of  the  trait,  and  of  the  conditioo 
«a  wakb  the  estate  Of  1^  Is  tliui  placed.  But  when  so  plain 
■ai  mn^  an  efejeet  is  once  provided  for  in  general  and  clear 
mftei^ew  tans,  and  ah  estate  of  fee  thus  given  to  children, 
itwas  to  be  ffloet  unsafe  to  attempt  to  find  any  limitation,  or 
nlliriltmtloat  of  the  character  of  the  estate  so  given,  by  infer- 
caM.aatolntaoliSD'fenDded  on  an  accidental,  and,  it  majr  be, 
loidiatent  expression,  (for  I  think  the  whole  case  of  the  re* 
ipondent  rests  on  oirs  expression),  in  another  and  secondary  part 
of  tbe  deed.  As  to  thn  general  ground,  I  adhere  to  the  views 
so  (mUj  stated  by  Lord  Murray  in  tlie  case  of  Hunter's  Trus- 
tSH  OB  Tneaday  last,  although  I  had  the  misfortune  to  doubt 
Aer  apidieation  to  that  particular  deed.  In  this  case,  I  can 
bsidly  eUl  tiM  question  raised  by  the  danse  I  have  already 
fDoied,  as  one  of  v$aing.  Under  this  deed,  there  U  an  estate 
oTrb  actually  given,  as  I  apprehend,  and  not  the  less  given  to 
ths  dnUrea  because  it  is  to  be  held  for  them  by  tmstees. 

It  WDold  not  be  easy  to  satisfy  me  that  any  expressions  ia  a 
■^Mqnent  part  of  the  deed  ought  to  interfere  with  the  clear 
nuh  law  of  tbe  clsuse  I  have  quoted,  unless  such  contained 
>  dsdantioa  eorpnasly  centroUing  tiiat  danse,  and  declaring 
that  iteoidlnary  remit  In  Inwftomita  terms  shall  notfidlow— 
TIL  thst  notwidntanding  the  provision  above  quoted,  no  right 
•hsnld  vest — a  declaration  which  we  found  some  time  ago  in  a 
cue  ia  this  Division  of  the  Court— I  think  the  ueond  case  of 
Itichsidson. 

Bat  when  the  other  parti  of  the  deed  are  locked  to^  I  find 
tboD  to  be  dtogethar  Inaifnlfleaat  and  Immaterial. 

TiK  reuftlndnr  of  the  daaae  which  I  have  quoted  anthoHzes 
tbt  ttasieca  to  withdraw  a  portion  of  the  fhads  ft-om  the  resi- 
d»,  and  to  apply  it  directly  for  behoof  of  the  children.  That 
ccrUinly  does  not  take  away  from  the  force  of  tlie  previous  part  of 
ttweUiue.  But  then  It  is  said,  that  if  the  trustees  do  so  withdraw 
■  portioo  of  tb»  tevat-flmds,  they  may,  at  their  discretion,  limit 
tin  right  of  tha  children  la  the  Mme  to  a  literat,  and  bold  tbe 
■Biefcr  tibe  lane  of  such  children  in  f^  Now  this  part  of 
the  dsBse  only  the  more  ehewty~l .  that  tiie  truster  knew  the 
l<tal  effect  what  he  had  previously  provided ;  2.  that  when 
be  coatemplated  any  limitation  of,  or  any  power  to  limit,  the 
eiteteoffeeso  given, beexpresslyprovidwl  for  it ;  and,  3.  that 
tbe  power  given  to  the  tnMt«ea,tf  thcgr  saw  cause,  to  restrict  in 
tbat  particniar  portion  ttf  the  rmidne  the  right  oi  the  children 
to  s  Uterent,  and  to  hold  for  tkeb-  imm  in  /ae,  demonstrates  coo< 
cluively  that,  in  this  deed,  the  appmntment  to  hold  for  behoof 
of  tbedilldren  in  fee  (if  not  otherwise  directly  qualified)  did 
?i*e  tbe  estate  of  fee  directly ;  for  if  the  trustees  bwl  seen 
ocesMm  to  act  on  this  authority,  no  one  can  doubt  that  there 
waatd  have  been  a  fee  In  (he  issoe  of  the  children  aa  to  tbe 
Suited  putiM  of  the  tnut.flmdB  which  the  tntsteei  received 
power  tbM  «i»  4eal  with.  Hence  X  draw  fhm  this  concluding 
pnvim  in  the  deed,  directly  the  opposite  inference  from  thut 
vbieta  Uw  Lord  Ordinary  la  inclined  to  deduce  from  it. 

Brine  emsidering  the  third  clause,  I  must  say  that  I  concur 
*i(b  tbe  Lord  Ordinaiy,  that  if  the  estate  of  fee  vested  under  the 
MMtf  danse,  there  is  an  end  of  the  hssbaad's  claim  for  £1500, 
uid  ihkt  lbs  ndy  pwaod  od  whSdi  bla  cbUm  can  poadUy  be 
kutalnd  la,  tint  tbe  estate  did  not  rest  in  them. 

But,  then,  the  tUrd  porpoee  is  thought  to  control  and  alter 
tbeiaemloa  of  the  preceding,  (for  its  direct  effect  in  law  is 
n^Xlfalnk,  M  all  dii^uted),  and  to  prevent  the  fee  vesting  in 
IbetWdson.  This  purpose  haa  been  separated  from  the  fourth 
or  M|MuiNa  in  the  consideraiioo  of  the  deed.  Bnt  I  cannot 
»4i*wy  the  deed,  and  one  wonld  tUl  into  a  great  error  as 
^t^vilibtMMwtruotion  and  effect  of  such  an  instmnient,  if, 
"bsMMMtdaBse  Is  relied  on  as  controlling  a  preceding,  we  did 
<»%4H|Mtaf  10  ■  canon  of  universal  application  and  of  plain 
o'UMpfttibeilbe'  whole  deed  in  order  to  see  whether  such  a  re- 
MahihitBrtded  or  effi.-cted. 

VMMtanbnw  nAatea  to  a  portion  of  tbe  same  general 


residue  if  children  fail — the  /mtrik  to  the  remainder  if  the  chil. 
dren  fail ;  both  take  efflect  on  occurrenco  of  the  same  event. 
Hence  the  construction  and  operatiSD  of  the  two  dauees  i^ 
inseparable,— the  one  takea  effect  when  the  other  does. 

I  am  not  able,  however,  to  find  that  any  difficulty  arises  flrom 
the  third  purpose.  It  is  in  these  terms— (reads.)  In  all  such 
deeds,  the  general  rule  is,  to  take  such  a  term,  introduced 
in  order  to  provide  for  the  "failing  heirs  of  my  body,"  to  be 
failure  when  the  testamentary  deed  comes  into  operation, — that 
is,  failure  of  heirs  of  my  body  at  the  death  of  the  testator.  No 
doubt  truat-d«ds  are  often  eo  framed,  that  the  very  object  of 
the  trust  is,  that  the  trostees  shdl  oonttnoe  to  hold,  after  the 
fkilure  of  one  class,  for  the  behoof  of  another.  Bat,  in  tiie 
ordinary  case,  wheit,  after  a  directitm  to  hold  for  behoof  of  chil- 
dren, and  still  more,  if  to  hold  ior  children  in  fee,  tliere  li  intro- 
duced another  purpose,  by  tbe  terms  **«nd  failing  heirs  of  my 
body,"  that  expression  is  oonsirued  to  be  failure  at  tlie  death 
of  the  truster.  This  is  a  very  important  prindple  to  attend 
to,  which  solves  a  great  many  oases.  In  tbe  piesent  case,  I 
tUok  that  tliere  is  no  doobt  ttutt  the  third  and  the  last  clauses 
are  introduced  solely  to  meet  Uw  case  of  the  children  dying 
before  the  truster,  and  that  **  ^tiling  heirs  "  is  fhilure  when  thie 
deed  takes  effect,  and  when  aootlier  and  an  altematlTe  otjeet 
ia  to  be  then  provided  for. 

So  far  from  dityolning  the  third  and  the  /oartk  at  bit  pnr- 
poae^  I  take  them  both  together  as  In  tmth  one  geiteral  alter* 
native  direction,  intended  for  the  event  of  the  truster  leaving  no 
children ; — one  provides  for  certain  legacies  in  that  event — the 
other  for  tbe  residue  in  tbe  same  event ;  and,  to  arrive  at  the 
right  construction,  the  two  must  be  taken  together,  as  the  two 
would  necessarily  come  into  operation  toother  at  the  same 
time,  tiiough  the  liferent  as  to  the  husband  would  subsist  as 
to  tlie  residue.  Now,  look  at  the  terms.  The  I^acy  to  the 
husband  is  plainly  intended  to  be  a  benefit  to  him  when  the 
heirs  fail.  But  if  the  trust  was  to  subsist  as  a  standing  trnst 
for  issue  however  remote,  the  legacy  would,  in  awe  most  likely 
to  happen,  be  useless ;  yet  it  is  made  the  counterpart  of  a  fhilure 
•ttbecQmmeucement  obviously  of  his  liferent.  If  I  leave  no 
children,  I  give  yon  a  portioo  of  the  capita^  and  I  also  withdraw 
two  sums  for  ouier  legaciet^and  I  ^rect  the  tnittees  to  divide 
the  residue  among  such  and  such  parties.  Iliere  occurs  an 
inadvertent  and  superfluous  expression  as  to  whichever  of  cer. 
tain  events  happen,  jir<t  in  the  (Atrtf  clause,  and  in  the  fourth. 
In  iite  fourth,  it  seems  to  be  nonsense ;  in  the  third,  I  regard  it 
as  simply  a  phrase  borrowed  from  some  style  of  such  deeds, 
without  reference  to  the  real  and  only  ehancter  and  olgeet  of 
the  clause  Into  which  it  is  introduced.  To  test  whether  it  really 
has  any  meaning  iu  tbe  third  clause,  let  us  see  what  would  be 
the  result  uf  holding  the  expression,  "  failing  the  heirs  of  my 
body,"  not  to  relate  to  the  failure  at  the  death  of  the  truster. 
Each  clause,  third  and  foarA,  is  based  on  the  same  failure.  Well, 
then,  if  it  Is  not  failure  at  the  death  of  tbe  truster,  tbe  trustee* 
mutt  continue  to  hold  tbe  residue  throiwhottt,  it  mifl^t  be,  ten 
generations,  and,  so  long  as  bein  <rf  the  body  remained,  for  dis* 
tribution  among  the  hdrt  of  the  Bisters — a  result  quite  Incon- 
sistent with  any  view  of  our  Scotch  trust-deeds  which  was  ever 
countenanced  by  any  one.  One  must  look  to  this  result,  for  It 
is  inseparably  connected  with  olgect  and  operation  of  tiw 
third  purpose. 

"  In  the  third  ^oe,  and  failing  heirs  of  my  body,"  In  a 
simple  trottKleed  which  previously  directed  the  trustees  to  hold 
for  the  husband  in  liferent,  and  for  the  children  In  fee,  I  am 
decidedly  of  opinion  is  foilnre  at  tbe  death  of  tbe  truster. 
This  is  a  very  valuable  and  important  rule  in  the  construction 
of  such  a  simile  trust-deed,  and  I  cannot  attach  each  weight 
to  an  ill-chosen  and  inadvertent  exioeeuon,  at  to  allow  it  to 
alter  the  wbde  structure  and  objects  of  Uiedeed.  Iftheettate, 
if  free,  was  really  given  by  the  first  clause,  then  there  is  no  room 
for  doubt,  that  "failing  heirs  of  my  body"  in  theiwxt  daose  must 
beheld  to  meao/«htrsa(  (Ae  ^ t&*  (nuto-,  miless  the  latter 
flexible  term  is  allowed,  on  views  aa  to  intention,  to  control  the 
express  terms  of  the  preceding  oUnse,  which  are  not  flexible. 
But,  in  such  cases,  the  explicit  terms  in  the  primary  clause  ought 
always  to  regulate  and  to  veodve  efibet,  not  to  give  way  to 
inferencea  as  to  inteotioii  feum  other  exprualone  in  anotlier  part 
of  the  deed,  which  may  appear  to  create  some  perplexity  If 
taken  by  themwlves,  but  whidi  are  in  tmth  irreconcileahle 
with  the  plain  ordinary  meaning  and  efiect  of  tbe  pritnary  clause 
aad  its  declared  object — viz.  giving  an  estate  in  fee. 

Lord  CudAam. — Hy  view  of  this  eaae  can  be  stated  in  a  very 
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few  words,  I  am  of  opinion  tbat  the  gmwrsl  ettite  of  Mr*. 
Shirreff  Tested  in  her  two  chitdrea  from  sod  after  ber  death. 
I  think  so  chiefly  because,  if  it  did  not  vest  then,  I  do  not  we 
bow  it  could  erer  be  vested  in  them  at  alL 

But  this  vesting  does  not  seem  to  ne  to  decide  the  present 
question,  or  to  have  any  tendency  to  decide  it.  Tbe  introdne- 
Uon  of  the  subject  of  vesting  into  this  ^scnsdon  i^pears  to  ma 
to  beentirely  useless. 

Beeanse^  although  the  genrnl  estate  was  given  to  the  two 
children,  and  was  vested  in  them,  still  the  trostees  could  only 
give  it  to  them,  and  they  could  only  take  it  Mvbjai  to  iu  hvr- 
dmt.  They  and  the  tmateee  w^  bound  to  flitfil  tbe  obliga- 
tions of  the  deceased.  It  cannot  lie  doubted  that  tbe  granter's 
fmeral  ekarga  formed  a  deduction  from  the  estate, — and  her 
d^tVAihiexpentu  of  OuUvrit^^^^ut^tanf^'W^rtiit.  Her 
children  ooold  not  take  tbe  estate  without  the  oorrespondlng, 
necesntT  of  satisfying  all  its  ciecUton.  What  is  called  fhe  sifale 
means  the  free  ruidue.  If  this  legacy  of  £1  iOO  therefore  was 
due,  they  oould  not  escape  fhim  the  obligation  to  pay  it.  Tbey 
might  make  what  wills  they  chose,  but  no  will  of  theirs  could 
defeat  tlie  rights  of  the  legatees.  Accordingly  th^  did  not  at- 
tempt to  do  so.  Tti«r  settlements  only  dispose  of  their  "  inierat 
tnthendduanftitati'  itf  thdr  deceased  roouer,  and  thisieaidne 
cannot  be  computed  tni  the  boidens  laid  upon  that  estate  are 
deared  off. 

The  real  question  therefore  is,  whether  this  legacy  was  due  f 
And  as  to  this,  I  see  no  ground  for  doubt  The  testatrix  puts 
her  estate  under  the  charge  of  troiteM,  and  she  antborizoa  and 
i^^pomU  them  to  pay  three  qiecial  legades,  of  which  UitsXISOO 
was  one.  Tbe  irorda  an,—"  In  tbe  tMrd {dace,  and  /jtKn;  Aetrs 
vf  my  bodff,  I  authorise  and  appoint  my  said  bvstees  and  tb^ 
foresaids  to  pay  the  following  sums  to  tbe  persons  following,  at 
the  first  term  cf  Wbitsnnday  or  Uartinmas  after  my  decease, 
or  after  tueh  failure,  whichever  of  these  events  sball  latt  happen." 
The  legacy  is  due  faiUng  hart  my  body;  and  such  a  failore 
has  occurred,  because  tier  two  diildreo  are  dead.  Tbe  answer 
to  this  seemed  to  tliat  it  must  be  a  fiiilure  occurriug  durinff 
her  Itft,  as  no  woman  could  be  said  to  have  died  &iltag  heirs  of 
her  body,  who  died  leaving  two  children.  But  this  construction 
of  the  words  "  failing  beirsof  my  body,"  was  drarly  not  the  tes- 
tator's conitmctioo  ;  for  her  term  of  payment  is.  the  Whitsnn* 
day  or  Martinmas  "  after  my  deeeate,  or  afUr  tuchfadun,  which- 
ever of  these  events  shall  laxl  happen."  So  tbat  she  thought 
thatioefc  mi^  happen  last  The  failure  which  ^e  contem- 
plated was  one  that  might  happen  after  her  death.  If  she  bad 
meant  that  there  ooold  be  no  such  failore,  her  direction  is  ab- 
surd. D^ing  childless  was  one  way  io  which  there  might  be  a 
fiiilare  of  the  heirs  of  her  body ;  but,  in  her  opinion,  there  was 
another  way,  »iz-  by  this  failure  happening  taii,  in  r^trenee  to 
her  deaA;  and  she  repeats  this  alternative  in  the  very  next  een- 
teoce  of  ber  deed.  Her  meaning,  therefore,  or  at  least  the 
only  meaning  dedudble  from  the  deed,  is,  that  the  l^tacies  were 
neither  to  be  paid  during  her  life,  nor  daring  the  lives  of  ber 
children,  hut  were  to  be  paid  on  the  last  death  of  the  three. 
Now  this  happened  on  the  death  of  her  son  in  1S47.  This 
event  producKO  the  contemplated  fidlnre  ^  the  heirs  of  her  body. 
That  this  construction  tends  to  prolong  the  trust,  is  immateriil. 
If  trustees  be  ordered  to  pay  a  legacy  to  A  upon  the  death  of 
the  longest  liver  ofB  and  C,  isAto  lose  his  legacy  because  B 
and  C  don't  die  soon  7 

I  therefore  concur  with  Lord  Cowan  in  holding  this  legacj  to 
be  due.  And  I  have  only  to  add,  that  I  do  not  thiu  that 
bequests,  plainly  meant  to  be  conferred,  should  ever  be  defeated 
upon  strained  constructions,  or  too  Ingenious  niceties. 

XortfJfiimw^Iliis  is  a  case  of  considerable  difficulty.  Lord 
Cookbura's  view  of  it  is  very  Ample  and  clear,  and  may  indeed 
have  been  the  view  of  the  testatrix,  but  I  doubt  if  she  has  ex- 
pressed it  effectually.  Where  the  Intentions  of  a  party  are  not 
clear,  I  must  concur  with  your  Lordship  in  tbe  chair  in  de- 
ciding the  case  upon  genend  principles  of  law. 

Lord  Wood. — ^There  are  two  views  which  may  be  taken  of 
this  case— the  one,  that  the  second  purpose  of  tbe  trust-deed 
provides  for  the  event  of  the  testator  being  survived  by  bein 
of  his  body,  (the  event  which  has  taken  plaoe),  and  contains 
the  whole  providons  in  rdation  to  the  distribution  of  the  trust- 
estate  in  that  particular  case ;— Me  other,  tbat  while  the  third 
and  latt  purposes  provide  for  the  event  of  a  £ulure  of  heirs  of 
the  body^nor  to  tbe  testator's  death,  theyoontsin  a  further 
provision  or  destination  in  reference  to  the  fee  of  the  estate,  in 
addition  to  those  in  the  itcond  purpose,  in  tbe  event  of  heirB 
of  the  tettator'B  body  tmviviitg  her,  but  i^trwardi  UUlng. 


According  to  the  opinion  I  have  fbtmed,  Hlsof  nelkj^ 
tance  to  the  pecunlaty  interests  of  flw  partiea  Utigast  aUeh 
of  these  views  abatl  be  adopted,  beoaose  In  eitber  view  As 
result  as  regards  the  sum  in  dispute  vrill  be  the  same. 

The  whole  estate  ksnlijected  to  the  trust;  uid  after  pi^nMit 
of  debts,  &c.,  the  trust-deed  proceeds  to  dispose  of  the  riridBi, 
iriitch  the  trustees  are  app<dnted  to  hold  for  tiie  purposes  ste 
mentioned.  All  these  purposes  tbe  aaeimd;  the  UM,  and  tbt 
laet-M  deal  with  theresidiieof  the  aatatoMdyaftarpi^MU 
ofalloWmsirhich  form  burdens  on  tbe  liual  estate. 

That  by  the  leeond  purpose  of  tiie  tmrt,  while  Aeie  Is,  on  tks 
one  band,  an  estate  oT  liferent  glvem  to  thehusbndoftbstN- 
tator  if  he  should  survive,  there  Is,  on  Hie  other,  an  estatsofbt 
given  to  the  testator'stben  only  daughter  Margaret,  or  any  ottv 
child  she  might  have,  vesting  a  morte  teetatorie, — aJthotfrh  ttt 
term  trf  payment  Is  pos^wnea  tin  ttw  expiry  of  the  HiBtwtr-k 
too  clear  to  admit  of  dlq)iite.  And,  to  my  mlad,  the  psoviiM 
In  r^rd  to  tbe  withdrawal,  in  tbe  events  there  menthmed,  cf 
the  sum  of  £2000  from  tbe  liferent,  affbrds,  from  the  mode  is 
which  it  Is  expressed,  the  strongest  confirmation  tbat  can  wd 
be  conceived — If  confirmation  were  requisite— of  such  baisf 
the  character  and  date  of  vesting  of  the  estate  of  fee,-4hs  tm 
being  there  spoken  (tf  aa  an  estate  bdougtag  to  tiie  eUini 
who  might  survive,  io  be  held  in  trust  for  tbem,  sad  cf  a 
part  of  which  tbe  term  of  payment  Is  aooeleimted  by  iti  bring 
liberated  from  tbe  liferent 

Now,  tbis  teeond  purpose  having  thus  made  one  full  and  csa- 
pletfl  settlement  and  dlPtributioD  of  the  whole  tnut^estete,  I  im 
of  opinion,  that  the  object  and  intention  of  tbe  testatarwsito 
embody  In  It  her  entire  testamentary  wfll  in  rdatloo  to  ths 
event  there  provided,— anything  tbat  folkm  being  not  sb 
addition  to  or  further  provision  for  the  case  of  posrible  sabs» 
quent  occurrences,  even  should  tbe  heirs  of  tbe  testator's  bodf 
not  have  Mled  h^tre  her, — but  a  new  settlement  and  £strib» 
tion  of  the  fee  applicable  to,  and  to  take  effect  la  the  cm 
only  of,  the  testator  being  .pmbesassd  by  Imr  children. 

I  am  perfectly  awaie  Uiat  there  are  some  words  bi  tbe  IM 
and  tot  purposes  which  have  been  refsrred  to  M  abewtaft  thit 
these  purposes  were  added  so  fer  as  a  forther  dedaratkw  ff 
expression  of  the  testator's  will,  which  might  have  optntke 
notwithstanding  the  survivanoe  of  heiiB  of  the  tcatator^bodv; 
and  I  admit,  that  however  clear  tbe  meaning  of  the  mmi 
purpose  may  be  per  m;  that  meaning  night  be  quaUfled  sad 
controlled  evidence  afforded,  \n  inbaeqnent  portfoasoftbi 
deed,  of  a  dfOsrent  Inteotioo  on  the  part  td  the  tsctaior.  Bsl 
when  there  is,  in  the  first  Instance,  a  separate  and  (tfrtiset 
direction  to  trustees,  which  explicitly  gives  to  the  ohildren  d 
the  testator,  ^  ewvieing — and  who  are  tiM  primary  parte 
intended  to  be  benefited — an  absolute  and  Immediate  esUU 
of  fee,  and  which  in  Itself  Is  a  foil  and  exbansBng  distribntioa 
of  the  tnist-estate  In  tbat  event,!  think  it  wDoldrequlrstiislt 
in  the  terms  of  a  following  and  separate  direction,  tbe  Iiidki> 
tions  of  an  opposite  intention  sbcmld  be  very  significant  sod 
clear  Indeed  before  they  oould  be  received  aa  quallMug  « 
limiting  tbe  estate  of  fee  previously  contend ;  and  Ifetthtr 
think,  tiiat,  in  the  preaent  caae,  nothing  of  tbe  kind  Is  lotii 
found. 

The  words  relied  on  are  In  tbe  fAM pnrpoae—*' In  thedM 
place,  and  ftdUng  heirt  ^  my  botfy,  I  hereby  aotbocfn  and 
appoint  my  trnstecs  to  pay  the  fidlowing  sums  to  the  psnoei 
following  at  the  first  term  of  Whitsunday  or  Martlnwsa  sfUt 
my  decease,  or  a^nidL/«bifv,wh1iAeTar(rfAeaeevenlt^ 
lait  happen."  And  rimilar  words,  altbooghlatniwiritatdns- 
rent  form,  occur  in  the  bet  purpose. 

But,  in  the  first  place,  the  Mwuf  purpose  having  providedte 
the  event  of  tiie  testator  being  eurvioed  by  (dilldrMi,  tbe  tm 
of  the  children  pndeeeaeing  waa  that  which  remabied  to  be 
provided  for. 

In  the  mxmd  plaoe,  while  it  must  be  admitted,  that  to  pnffide 
for  tbe  case  of  the  children  predeceasing,  was  the  primary  ebjsrt 
of  tbe  third  and  latt  purposes,  the  Introductory  words,  "ttd 
failing  heirs  of  my  body,"  are  appropriate  to  an  iBdapoadist 
direction  for  the  dtstribntlon  of  the  esute,  whtdly  dtottaotfon. 
and  imconnected  vritb,  its  distribotiwi  In  the  caae  of  htiiMf  (be 
Taody  lutving  utthtd  the  testator.  And,  aocordingly,  la  tte 
third  place,  these  purposes  do  provide  for  a  special  and  diffiMMt 
distribatioD  of  the  wboi©  estate  of  fee,  in  referenoe  to  tbe  cbm 
of  tbe  hein  of  tbe  testator's  body  failing  M>">Nr*  BliOBlj 
as  an  adjunct  to  tbat  leading  and  pmnaiy  object,  that  tb« 
providon  can  be  said  to  have  any  refiuence  tc^-^  ease  af  diU- 
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moL  haTiag  wmtd  the  teatator,  and  afuntnmU  failed ;  and  it 
I  upoa  tlM  noiiiid  of  the  looi^  and  awkwaidiy  introdoced 
MraMioni  Mnady  nfencd  tOi  that  It  Is  nudntsined  to  do  so. 

In.  tbe  Jimrtk  plaoe,  as  I  shall  immediatdy  Bbcw  when  ad- 
erting  to  tho  alteroative  view  of  the  qaesUon,  were  those  provi- 
ions  held  to  have  any  appUcatloo  to  the  case  of  heirs  of  tbe 
ody  having  surrlrod,  their  efiEiact  would  be  to  prevent  the  fee 
rluch  had  been  preTUrasly  given  immediately  to  children  if  sur* 
iviag^ftom  «TorTestlng  in  them,— a  result  so  enUrely  f  ncousis- 
ont  with  the  provWoD  Ui  their  &Tonr  Id  the  mond  purpose,  that 
hst  alone,  and  still  more  when  taken  In  connection  with  the 
•tber  parttoidarB  which  I  have  pointed  oat,  and  the  whole  form 
>n<i.  stfucturetrf  the  deed,iiisufficioQttoproTe,thatanyinference 
haA  could  be  drawn  from  the  words  founded  on,  ia  greatly 
oo  vncertidD  and  vague  to  warrant  tbe  cooclosion,  t^t  the 
Aarrf  and  imt  porpoaes  oootain,  or  were  intended  to  oontain,  In 
buy  reepectt  a  farther  destination  or  disposition  of  the  trust- 
sstate,  Kir  the  event  of  tbe  testator  beinf;  sorrived  by  heirs  of 
lis  body,  and  this  to  the  effect  of  controlling  or  qualifying  the 
bbaolube  and  immediate  fee  gvreu  by  the  teeond  purpose  ; — and 
iiAtjOa  the  contrary,  (he  ooostruction  of  the  iDstrument  most 
■onCcffmable  to  the  ttoe  lotentioo  of  the  testator  is,  that  the 
Boawrf  puipoeaon  the  one  hand,  and  the  third  and  kut  purposes 
»n  the  other,  have  relation  separately  to  tfaet  wo  different  events, 
if  tbe  testator  being  survived  by  helis  of  her  body,  and  of  her 
■ot  being  so,— that  is,  of  these  heirs  having  fidled  before  the 
loath  of  thetesUtor. 

Snt  granting  tliat,  in  a  legitimate  construction  of  the  deed, 
here  were  room  for  holding  the  third  and  la*i  purposes  as  not 
ixclwiTdy  applicable  to  the  event  of  the  heirs  of  the  testator's 
tody  predeoMsing  her,  it  then  appears  to  me,  that  at  the  most, 
ihe  provisLoa  there  made  could,  iu  the  event  of  their  having 
vrvivtd  the  testator,  be  only  taken  as  importing  a  defeasible 
ubetatntion,  which  might  come  into  operation  on  the  after 
kilure  of  the  i«ue  of  ti^e  testator's  body,  if  not  competently 
ivacuated,  but  which  could  not  have  the  effect  of  preventing 
iie  £ae  testing  a  moru  fofotont,  or  suspend  tbe  vestii^  till  some 
uboequent  date.  I  think,  that  when  the  terms  of  the  third 
latt  purposes  are  attended  to,  it  becomes  qtdte  manifest 
hat  ao  such  suspension  of  tbe  vesting  of  the  fee  was  Intended, 
rhatew  else  might  be  the  object  in  view. 

It  has  bewi  ai^ued,  that  in  determining  tbe  legal  import  of 
he  mrd  purpose,  it  is  to  be  considered  separately  from  the 
a*t,  and  that  tbe  portion  of  the  estate  there  dealt  with,  may 
to  found  tut  to  have  vested  o  morie,  and  the  claim  of  the  be- 
leflduies  to  the  sums  then  mentioned,  sustained,  although 
he  remit  might  be  di&rent  with  respect  to  that  portion  of  tbe 
state  embraced  by  the  Iatt  purpose.  I  cannot  accede  to  that 
deW,  or  hold  that  any  such  disparity  of  intention,  as  to  tbe 
lifferent  portions  in  this  re-distribution  of  the  trust-estate,  can 
»e  attributed  to  tbe  testator. 

To  give  some  plauubility  to  his  plea,  that  the  tfdrd  and  Iatt 
lurpoKS  have  In  view  a  failure  of  heirs  of  the  testator's  iMdy 
</i€r  her  death,  and  that  their  effect  is  to  prevent  any  fee  veet- 
Dg*»  iR0rtet«if(iC()mintheheirwbomayhaTesurvived,thecla!m- 
kntBobert  Hhlrrcff  wishes  these  purposes  to  he  read  as  applying 
o  a  failure  during  the  U/e  of  tht  Ufereater,  so  that  the  appointed 
«rmof  payment  shall  not  be  postponed  beyond  his  deat)i,and 
ionsequeotiy  the  children,  if  then  surviving,  shall  be  entitied  to 
ihe  f«&  1  can  find  no  warrant  for  such  a  reading  <tf  the  provi- 
AaaB.  They  make  the  ft^nre  whenSTOr  occarmlg,  or  tiie  first 
Mrm  of  Whitsunday  or  llartinmas  thereafter,  the  term  of  pay- 
uent.  It  is  only  a/ler  a  failure  Am  taken  place  that  the  trustees 
ire  directed  to  pay.  Should,  indeed,  tbe  &ilure  take  place  dur- 
ng  the  life  of  the  liCerenter,  the  payment  cannot  then  be  made, 
ijut  most  be  postponed  till  his  death,  except  in  so  &r  as,  by 
the  <Atrd  purpose  the  fee  Is  withdrawn  from  the  liferent,  and 
tbetttby  Ubemted.  But  if  tiiere  has  been  no  failure  during  tbe 
liCa  of  tbe  liferenter,  tiie  third  and  Iatt  purposes  contain  no  di- 
rection, on  his  death,  to  pay  or  make  over  tbe  estate  to  the 
Ueirs  of  the  testator's  body,  if  at  that  time  sorviving.  The 
worda  of  tbe  tatt  purpose  are — "  I  hereby  authorise  and  appoint 
nay  said  truBtees  and  their  foresuds,  at  tbe  first  term  of  Whit- 
Bunday  or  UartlnaMS  after  the  dMth  of  tbe  longest  liver  of 
nta  knd  the  Mid  Robert  Shincff,  (by  whom  the  residue  of  the 
estttto  is  to  be  liferented),  or  at  the  first  of  these  terms  ^/ler 
th»  /aUun  heirt  0/  my  bod]/,  whichever  of  these  events  shall 
laat  haK>«n,  to  divide  the  rest  and  residue,"  &c.  It  is  only  on 
tht;  failure  of  such  heirs,  and  not  till  then,  tliat  any  payment 
ia  to  be  made. 
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This  I  apprehend  to  be  clear  upon  the  words  of  the  Iatt  pur- 
pose. Conseaoentiy,  If  tbe  pronslon  in  this  Uut  purpose  In 
favour  of  the  beneflciarifls  there  named  were  to  be  construed 
as  Importing  a  £krther  destination,  fbr  behoof  of  these  benefi- 
ciaries, of  the  fee  given  by  the  leeond  purpose  to  tbe  children 
of  the  testator,  should  they  survive  her,  to  the  effect  of  exclud- 
ing the  fee  from  vesting  a  morie  testatorit,  then  it  most  suspend 
the  vesting  till  the  actual  ftulnre  of  heirs  of  the  testator's  body 
shall  tbereaftertake  place, — fijr  there  is  no  intermediate  pdnt, 
and  thus  it  must  prevent  there  ever  being  in  them  a  rested 
fee  at  all. 

But  the  provision  in  the  Aird  purpose  would  produce  the 
same  result  if  it  were  to  operate  any  suspension  of  the  vesting. 

It  is  true  that,  in  the  third  purpose,  one  of  the  legacies  pro- 
vided for  is  tiiat  of  £1600  to  tbe  present  claimant,  the  life- 
renter,  the  husband  of  the  testator;  and,  thendbre,  it  mur  be 
■aid  to  contemplate  the  case  of  a  ftulnre  daring  the  lits  of  tiie 
liferenter ;  and  thus  It  may  be  also  ssdd  there  was  to  be  a 
vesting  in  Uie  heirs  of  tbe  testator  If  they  did  not  fitil  btfore 
tbe  lifeienter. 

But  it  was  at  least  as  natural  that  the  liferenter  should  be 
survived  by  heirs  of  the  testator's  body,  as  that  they  should  all 
foil  beforo  tbo  liferenter,  and  accordingly  the  provisions  of  tbe 
tlard  purpose.  If  they  apply  at  all  to  the  case  of  hdrs  of  the 
body  having  survived  the  testator — (which  is  the  assumption 
on  which  I  am  now  dealing  with  it)— are  not  confined  to  the 
caseoftbese  heirs  predeceasing  tbe  liferenter;  for  it  is  provided, 
ttrnt  the  legacies  to  him  and  others  shall  go  to  their  heirt,  if 
they  the  primary  beneficiaries  die  before  the  term  of  payment, 
that  is,  tbe  date  of  the  failure  of  the  heln  of  the  testator's 
t)ody ;  so  that,  snppodng  the  liferenter  to  predecease  their 
failure — what  is  the  result  T  Why,  just  this,  that  if  the  vest- 
ing be  suspended  tilt  the  appointed  term  of  payment,  then  the 
portion  of  tiie  fee  embraced  by  and  disposed  upon  by  the  third 
purpose,  never  could  vest  in  any  of  the  issue  of  the  testator's 
Iwdy. 

Such  being  tbe  nature  of  the  provisions  In  the  third  and  hat 
purposes,  they  appear  to  me  to  cont^n  a  now  and  separate 
distribution  of  the  estate  in  an  opposite  event  from  that  pro- 
vided for  in  the  teeond  purpose,  with  tbe  provisions  in  which 
they  have  no  connection  ;  and  that  any  words  which  might 
be  supposed  to  indicate  the  reverse,  are  to  be  taken  as  having 
been  accidentalty  and  incondderately  inserted  by  the  framer 
of  the  deed,  without  any  Intention  of  qualifying  or  limiting  the 
efiect  of  the  provision  in  favour  of  tiie  testator's  children,  if 
they  should  survive  her,  contained  in  the  aeeotul  porpoK. 
And  I  bold,  that  if  there  be  any  inconsistency  between  the 
different  portions  of  the  deed,  tbe  rights  of  the  piuiies  primarily 
intended  to  be  benefited,  as  declared  tn  the  aecond  purpose, 
must  overrule  any  qualifying  inference  that  could  be  drawn 
from  such  expresdons  as  those  which  occur  in  the  tecond  and 
Iatt  purposes.  But  if  this  view  were  not  to  be  adopted,  then 
I  think  the  only  other  admissible  one  is,  that  the  third  and 
Iatt  purposes.  In  so  far  as  applicable  to  the  case  of  children 
surviviug  the  testator  and  afterwards  failing,  import  a  defea- 
sible sulHtituUon,  in  which  case  the  fee  veste,  and  the  substi- 
tution only  has  operation  if  not  worked  off  or  evacuated  either 
by  payment  or  an  equivalent,  if  the  children  ouUived  the  life- 
renter,  or  by  any  deed  executed  by  ihem  disposing  of  the  fee, 
whether  they  shall  have  outiived  or  predeceased  her. 

Now,  in  tbe  fittt  of  these  alternatives,  the  claim  of  Robert 
ShirreS  would  be  excluded  even  if  the  children  of  the  testator, 
by  whom  she  was  survived,  had  executed  no  deed ;  in  the 
tiamd,  they  are  excluded  by  the  deeds  which  they  did  execute. 

The  Court  pronoonoed  the  fblloving  interloootor: — 

"Alter tbe Int«riocutor reclaimed ag^nst:  Bepelthedalms 
of  Robert  Shirreff  and  Allan  Qilmour  respectively  clidmi  ng  the 
sum  of  £1500  :  Find  that,  according  to  the  true  meaning  of 
Mrs.  ShirrefiTs  trust-aetUement,  the  fee  of  tbe  residue  of  Mrs. 
Margaret  Oilleepie  or  Shirreff's  trust-estate  vested  on  her  death 
in  &bert  Shirreff  junior,  and  Miss  Mar^ret  Shirreff,  her  son 
aod  daughter,  equally  tKtween  them :  Find  that  tbe  power 
confeirad  by  Hra  Shirreff  on  her  trustees,  to  withdraw  from  the 
reddue  of  nie  liferent  of  Mr.  Shirreff  a  sum  of  £2000,  was  not 
validly  and  effectually  exercised  by  them,  In  so  for  as  related 
to  Miss  Margaret  Shirreff's  portion  thereof :  Therefore,  sustain 
the  claim  oiQeorge  Bobson,  judicial  factor  on  tbe  estate  of  the 
said  BobertShirr^  junior,  who  had  succeeded  to  the  right  and 
iutctest  of  his  sister,  tbe  a^d  Margaret  ShirrefT,  In  tbe  said  es- 
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tate  of  fee,  1q  ao  fsr  At  not  topowd  of  bj  Imf  nttiement,  and 
rank  and  prefer  the  said  G«orge  Bobsoo  aooordinglr,  and  de- 
cern ;  and  also  snstain  the  claim  of  UisB  Margaret  OlUeaplo  or 
Qnig  and  'Mrs.  Barbara  Gillespie  or  M'Dougall,  and  David 
Greig  for  hia  intereBt,  and  rank  and  prefer  them  acoordinglr, 
and  decero  :  Find  no  espenaes  dae  to  either  party  in  this  dis- 
cussion :  Quoad  tiUra,  remit  to  the  Lord  Orduiary  to  proueed 
fkrifaer  in  the  cause  as  he  shall  see  fit," 

Lord  Ordinary,  Covan. — Aet.  Bobertaon,  J>.  Mackenste;  W. 
A.  O.  ft  B.  Ellis,  W.S.  Agmtt.—AU.  UacEarlaoe,  Yoang;  Pat- 
rick Onham,  W.&  B.  Clerk.— (W  .Q.T.) 

26^  Jatmaiy  1863. 

Fnm  DmsiDiT.  yajjBj^ 
The  BBrciSH  Likek  Company,  Pursuers,  v  Chabubf^ 
Tbouson,  Defender. 

Evidence — Voucher — In  an  aelian  at  th»  ingtanee  of  m 
bank  for  the  amount  of  an  aUegtd  balance  on  a  aerieeaf  trant- 
actioHM — H<^M  thai  the  defender  wa»  entitled  to  found  on  the 
entries  in  the  bank  booAt  to  Aiicredit,at  evidence  in  hit  favour, 
wilhout  adnitling  the  entriet  to  hit  debit,  wkiek  were  no 
denee  in  favour  of  the  bank. 

Caaiioner — Conjunct  and  Sereral  Obligation — Dtscbarge — 
7W  parties  became  joint  cautioners  for  a  eath-eredit.  During 
the  cwrency  of  Ike  obligation,  one  of  the  cautioners  hav- 
ing become  intolvenl,  was  discharged  by  his  creditors,  among 
whom  Kas  the  bank  by  which  the  cash-credit  was  granted,  of 
ail  claims  and  debts  due  to  them  at  that  date.  No  intitna' 
tion  of  the  discharge  was  made  to  the  co-cautioner.  The  dis* 
charge  having  been  held  to  liberate  the  insolvent  frum  his  cau- 
tionary obligation — Held  that  the  co-cautioner  was  thereby 
also  liberated  in  fulL 

Ch&rles  Durie,  merchaDt  in  Arbroath,  for  some  years 
previous  to  184^3,  transaoted  busiDeeB  with  the  pursuers. 
In  the  course  of  that  year,  the  pursuers  having  inti- 
mated that  they  declined  to  continue  to  do  bu^ess  with 
him  except  on  aecnrity  for  their  advances,  Durie 
lodged  with  the  bank  a  bill  for  £1600,  dated  1st  No- 
vember 1843,  payable  18  njonth^  after  date,  drawn  by 
him  upon,  and  bearing  to  be  ac(^ted  by  mesats.  Thom- 
son, Esplin,  and  Miln. 

The  pursuers  continued  their  tranaaotionB  with  Durie, 
who,  on  30th  May  1844,  dooqueted  his  aceonnt  up  to 
that  date,  admitting  a  balance  against  him  of  £lB3i  : 
17b.  lOd.,  which  was  carried  to  his  debit  in  a  new  accoimt. 

During  the  cturrency  of  the  bill,  EBplin  became  in- 
eolveut,  and  his  creditors^  among  whom  were  the  pur- 
suers, in  June  1844,  discharged  him,  on  a  composition 
of  2/6  per  pound,  of  "  all  debts,  claims,  demands  and 
sums  of  money  whatsoever,  due  to  them  at  and  preced- 
ing the  date"  of  the  discharge.  The  pursuers  did  not 
intimate  to  ThomRon  that  they  were  to  grant  this  dis- 
charge. On  30th  December  following,  Durie  absconded. 

Ihe  term  of  the  bill  having  expired,  the  bank 
cha^ppd  the  acceptors  for  payment.  The  latter  sus- 
pended the  charge  on  various  pleas,  amounting  to  this, 
that  summary  diligence  was  incompetent,  in  respect 
that,  not  having  given  present  value  for  the  bill,  but 
having  taken  it  as  security  for  a  6uctuatiug  account  with 
Durie,  it  was  necessary  to  prove  the  actual  balance  due 
wheu  the  credit  expired. 

The  pursuers  then  raised  the  preseot  action,  the  sum- 
mons in  which,  after  narrating  the  depout  of  the  bill, 
set  forth— 

"  That  on  the  faith  of  this  security,  the  parsuers  ooDtfnned  theli 
bankipg  (ramtactioos  with  the  said  Charles  Dnrle,  and  made 
advances  to  bim  from  time  to  time ;"  that,  as  mentioned  above, 
Durie  docqneted  his  account  on  80tb  May  184^  *'and  the  ba. 
lance  then  due  by  faim,  of  £1684:17 :1(^  was  carried  to  anew 


account ;  that  some  farther  tnutaettoni  tiMnaftartoofc  fte^ 
between  the  pursoen  aud  Charles  Durie ;  that  wbea  Duk 
absconded,  "  there  was  a  balimce  due  by  bim  to  the  pusBeOi 
on  his  acctmnt-eorreni  witb  them,  <rf  £1812 : 8 : 8,  wtakb  *m 
subsequently  inenaMd  to  £2088,  and  aftanmdi  mheri  ts 
£1899:1:1." 

The  summons  concluded  to  have  it found  and  dedand, 
that  the  balance  due  by  the  said  Charles  Durie  to  tbe 
pursuers  on  bis  account  with  them,  amounted  on  the  2d 
day  of  April  1846,  exclunve  of  interest,  to  the  nm  of 
.  ^1899: 1 :  2;"  that  no  part  thereof  had  mnce  beM  pud 
I  except  a  dividend  of  1/6  per  pound  recovered  from  Bime'i 
'estate;  and  &rther,       *'  the  defenders  dumld  he  da- 
cemed  and  ordained,  conjonotly  nd  nvwidly,  or  mm- 
rally,  or  in  such  other  way  or  proportions  as  may  he  de- 
termined in  the  course  of  (he  process,  to  make  payment 
to  the  pursuers  of  the  foresaid  principal  sum  of  £loOO 
sterling,  contained  in  and  due  by  the  foresaid  lull,''ihUi 
interest  from  8d  May  1845,  when  the  bill  due. 

The  prooeasffl  behig  conjoined,  a  record  was  made  i^ 
and  closed. 

Miln  pleaded  that  his  aooeptanoe  was  a  forgery,  ad 
was  assoilzied.  £spUn  pleaded  his  disofaarge,  and  wii 
also  assoilzied — See  ante,  vol.  xxi.  p.  422. 

Thomson  pleaded,  inter  alia,  1st,  That  there  wu  no 
evidence  of  any  debt  being  due  by  Done  to  tbe  pu- 
suers,  and  consequently  no  claim  by  them  agumt  Im. 
2d,  That  bv  dischar^og  Esplin,  the  pursuers  lAdreliend 
him  of  his  liability  for  more  than  one-half  of  tiie  lulL 

On  E^lin  being  asaoiloed,  Thomson,  was  aUowtd  to 
amend  the  latter  plea  to  the  eSact  that,  by  dischargii^ 
Ksplin,  the  pursuers  had  freed  him  of  all  liability. 

Of  the  wme  date,  each  of  the  parties  having  lodged  so 
inventory  of  the  documents  foiuided  on,  and  ofiued  k 
evidence  by  them,  and  having  ngncd  a  jwnt  muinte 
agreeing  "  to  renounce  further  probation,  nnder  reservs- 
tion  of  all  objections  competent  to  dther  in  regard  to 
the  admisnbi&ty  and  e&c(  of  any  of  the  docmaeau 
offered  in  evidence  by  them  re^tectively/'  the  Lord 
Ordinary  ordered  oases. 

Amoo^t  the  documents  founded  on  by  the  defoider, 
was  the  prinrapal  depoat-joomal  of  the  pmsner^  Artoouli 
branch,  which  book  contained  entries  of  all  paymmti 
made  to  the  bank,  under  their  respective  dates.  It  con- 
tained 46  entries  of  payments  made  by  Durie  subfleqaait 
to  30th  May  1844,  the  date  of  his  hist  dooqoet,  amount- 
ing in  all  to  ^7129. 

Among  the  documents  founded  on  by  the  pursoen, 
were  their  whole  books,  containing,  subsequent  to  SOtii 
May  1844, 64  entries  to  the  debit  of  Durie,  amouDting 
in  all  to  X7393.  For  2d  of  these  entries,  beffldes  tbe 
docqnet  of  30th  May  1844,  cancelled  ciieqaca  were  pro- 
duced amounting,  to  jS962.  For  the  otber  enbie^  oo 
Touohers  were  produced. 

The  defender  argued — 
1.  The  bill  libelled  ou  having  been  given,  not  for  present  val*^ 
bat  as  security  for  a  cafh-crt^lit  to  Durie,  did  not  itself  prow 
any  consideratioD.   The  onus  therefoie  lay  on  the  paraaento 
prove  a  debt  due  them  by  Done.  The  debt  which  they  bsd  t* 
prove  was  the  ultimate  balance  due  on  Durie's  account,  wftU 
they  must  pTove  to  have  equalled  Uie  amonnt  of  the  Iw 
Such,  accordiugly,  was  the  principle  on  which  the  siunaw* 
was  libelled.    But  there  was  no  proof  of  such  a  ditbt,  fcr 
the  books  of  tbe  pursners,  which  were  all  they  ftrand^ 
formed  no  evidence  in  their  fiivour.   It  was  said,  tndNMt  0"^ 
the  docqnet  of  80th  Hay  1844  proved  that,  at  that  d«t8^<l*« 
was  a  debt  doe  by  Dgtlftif^geediViKjI^i^tgtdfl^f^^ 
and  that  the  acknowledgment  of  thSdocqoeuUftedtMsM 
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and  Ittd  H  on  tbe  defender  to  inore  that  tbe  debt  was  mhee- 
qtmnUy  ledneed.  The  defender  denied  that  the  dooqoet  in 
ujr  wtf  ralleved  the  bank  trf  the  pntia,  bnt,  undertaking  tbe 
«itt,  be  was  able  to  ptore  that  tbe  docqueted  balance  was 
mhae^oently  wiped  o£  From  the  deposit  journal,  the  pnr- 
men'  own  book,  than  which  there  could  be  no  better  evi- 
dmM  agahut  tbeni,  it  appeared  that,  snbseqaent  to  Uay  1844, 
Ddtm  nuKle  payments  amoantiog  to  upwards  of  £7000.  The 
vboli  debts  dnce  that  date,  of  which  the  puTBUere  produced 
n7pn»r,  amonntedonl7to£962;  so  that,  instead  of  a  balance 
icaiast  Dnrie  tieing  prored,  the  proof  was  to  tbe  efEect  that  the 
Maniate  balaace  was  greatly  in  his  &roor.  Tbe  porsaen  do 
dooU  naiotained,  that  rince  the  defender's  only  proof  was 
tbtii  boolu,  be  must  admit  the  entries  on  both  sides.  But 
Afcnder  denied  the  aocura^  of  thcee  books.  Fmt,  They 
«iM  Mt  e«Meiioo  In  Ihelr  teronr;  and,  mundhf,  a  bukei's 
aMMDt  WM  not  one  transacUon,  the  whole  of  which  most 
Ik  taken  together,  but  cooBisted  of  sereral  separate  items 
or  iianaaeUons,  each  of  which  ma£t  be  separately  ronohed. 
iBj  cne  payment  to  a  bank,  proved  by  a  voucher,  could  only 
be  got  rid  of  by  a  distinct  Toncber  that  it  had  been  got  rid 
erf.  Tbe  bank,  no  doubt,  were  entitled  to  have  the  whole  of 
(bA  ratiy  read,  bat  th^  were  not  entitled  to  have  other 
eotrics  read,  and  Bttn  less  to  go  ont  of  the  one  book  founded 
on  by  Uie  defender,  to  found  upon  other  boolu,  perhaps  their 
vhoJt  books,  and  that,  too,  without  any  proof  of  their  accn- 
nej.  The  book  principally  founded  on  on  tbe  other  side 
«u  the  ledger.  This  did  not  even  contidn  original  entries, 
bat  KM  made  up  from  other  boolu,  and  certainly  could  be  no 
eridenGe  wfaaterer  in  fevour  of  the  bank.— Catt  v.  Howard. 
S  Statfcle  N.  P.  8,  6 ;  Btnrge  v.  Boobanan,  10  AdoL  ana 
KQlB,  p.  608 ;  Prince  v.  Samo,  7  AdoL  and  Eni^  627 ;  1 
PbiUipi  on  Evid.  842,  ed.  1848 ;  Taylor  on  Evid.  ^  481. 
Tfaa  Scota  decisiona  quoted  by  tbe  pursuers  were  to  tbe  same 
efiect.  2.  It  WBB  sufficient  to  dlscha^  the  defender,  that, 
br  Iho  (Hacharge  of  Bqillo,  the  original  obligation  underwent 
anatetial  change.  And  that  it  Old  bo,  was  clear.  This  was 
i»ta  disdwrge  ttf  a  co  obllgant  from  an  existing  debt,  where, 
if  (he  creditor  took  upon  himself  the  coobligant's  proper  share 
of  tbe  debt,  it  might  be  said  plandbly  that  the  other  can- 
fioom  sofiered  no  possible  Injury.  Here,  if  tbe  defender  was 
niU  to  be  nude  liable  for  the  half,  hie  obligation  was  just  con- 
▼nted  from  a  joint  and  several  obligation  by  two  caoUoners 
bt  £1600,  into  a  sole  obligation  for  £7fiO,  These  were  two 
entirely  different  things,  and  many  cases  might  be  conceived 
In  whicb  a  person  who  would  undertake  the  one,  mlf^t  decline 
tbe  other— Rell'8  Prin.  §  269  ;  Hume  «.  Youngson,  12th  Jan. 
1830;  Fleming  e.  Thomson,  28d  Hay  1826,  House  of  liords; 
Drammond  v.  Bennie,  6th  Feb.  1886 ;  Hackende  v.  Hacaitn^, 
!3d  Sept.  1881,  House  of  I>>rds. 

The  poreaers  argued — 
1.  Tbe  defender's  whole  case  rested  upon  tbe  account  produced 
by  the  pnisoem,  or,  what  was  tbe  same  thing,  upon  their  books, 
tot  tbe  account  was  simply  a  connected  series  of  extracts  from 
tlte  books,  But  it  was  an  invariable  rule,  that  where  a  party 
foonds  on  bis  opponent's  admiseiona,  tbe  whole  statement  must 
be  taken  together ;  and  though  the  defender  no  doubt  was  en- 
titM  to  found  on  the  credit  ride  of  the  account-curreut  pro- 
dnocd  by  the  pniBoers,  be  could  not  do  so  without  at  the  same 
tine  rendeilug  admissible  against  him  the  debit  side— Taylor 
OD  i:?id.  pp.  478.  479  :  Bandal  «.  Blackburn,  6  Taunt.  246 ; 
KosB  V.  BavolT,  2  Bing.  N.  a  141 ;  Lockerby  t*.  Stirling.  26th 
JkW  IMS;  Andenoo  o.  Wiabart.  13th  July  1818,  1  Murr. 
MS  i  CtameioBs,  14th  Uarch  1620,  2  Murr.  28S ;  Allan  v. 
^'VtAOi,  10th  July  1819,  2  Mcrr.  160;  Qibson  v.  Stevenson, 
*tb  Dec.  1822  ;  8  Hurr.  220;  Edwards  v.  U'lntoeh,  23d  Deo. 
1^  8  Hurr.  872 ;  Purveyance  v.  Cunningham,  7th  June 
WTT  X  12,628.  2.  The  pursuers  did  not  claim  from  the 
deSnder  more  than  one-balf  of  the  amount  of  the  bilL  And 
Utttlidny  tbe  case,  he  snll^ed  no  loss  by  Esplln's  discharge, 
hfttleeontrary,  forbad  BepUn  been  continued  in  the  obliga- 
tk«,^Mf  been,  as  he  was,  Insolvent,  the  defender  wonid  have 
IwoUbfet  fcr  the  whole. 
tJftXftr^  Oidinaryj  on  7th  December  18S0,  pro- 
fbUowing  interlocutor: — 
lHohnffident  evidence,  that  oo  8d  Uay  1846,  when 
rOfiOO panned  on  and  oharged  for  against  the  de- 
tTbfflMon,  and  which  had  been  deposited  with 
imauity  of  tbe  balance  which  might  turn  out 


as  at  that  date  to  iw  dne  to  tbe  pursuers  In  account-current 
with  the  prlndpal  debtor  Chailea  I>urie,  was  to  any  extent 
debtor  to  the  puiBuers :  Farther,  and  $^giitH,  Finds,  that 
even  had  the  pursoen  been  at  said  date  creditors  of  the  said 
Charles  Duiie,  yet  that  they  having,  on  15tb  June  1844,  (while 
tbe  account-currant,  in  respect  of  which  tbe  said  bUl  had  been 
deposited  in  security  as  aforesaid,  was  still  going  on,  and  had 
a  conriderable  term  still  to  ruu),  dischaned  Uie  said  Charlea 
Thomson'sco-acceptor  and  co-surety.  Joseph  Sanderson  EspKn, 
thereby  placing  the  s^d  Charles  Thomson,  for  the  wht^e  re- 
maining period  between  the  said  26th  June  1844  and  8d  Uay 
1846,  in  toe  situation  of  sole  surety  for  tbe  said  Charles  I>iir)e, 
oontiary  to  the  feitb  of  tbe  arrangement  under  wfait-h  the  said 
deposit  in  security  was  made,  and  the  account-current  In  name 
of  Durie  was  to  be  oondootedf— tbe  effect  of  theirso  dulngwsa 
to  liberate  the  said  Chariea  Thomson  from  all  liability  in  re- 
spect of  the  wM  bill :  Therefim,  fn  the  ordinary  action,  sDs- 
tains  the  defences  to  tbe  above  effect ;  and  In  respect  of  either 
or  both  of  1^  KToundt  of  defence,  assdlries  the  said  Gbadv 
ThunsoD,  and  decerns;  also,  in  tbe  suspension,  suspends  the 
letters  timpUeiter,  and  decerns ;  repels  all  tbe  other  grounds  of 
defence  and  suspension,  and  decerns :  Finds  the  said  Charles 
Thomson  entitled  to  expenses  in  l>oth  the  conjoined  proceaBes." 

The  pursuers  reclaimed,  and  pleaded — 
1.  Tbe  general  role  is,  that  you  caooot  found  on  one  side  of  a 
banker's  account  without  admitting  the  other.  It  was  said 
that  tbe  defender  did  not  found  on  tbe  account,  bnt  on  the 
books ;  but  tbesame  rule  applied  to  the  books,  which  were  just 
the  account  It  happened  that  the  bank  kept  a  separate  book 
containing  nothing  but  entries  of  payments  made  by  customei* 
to  the  l>ank ;  but  there  was  another,  the  ledger,  which  also 
contained  the  payments  made  by  the  imnk  to  tbem.  The 
whole  books  must  bo  taken  together ;  they  were  produced  aa  a 
set  of  bank  books.  It  was  not  raid  that  they  were  not  such  ; 
and  iftbey  were  to  be  taken  asaset  of  books,  the  defender  could 
not  found  on  the  entries  on  one  side  without  also  taking  those 
on  tbe  other.  2.  It  was  admitted  that  the  docquet  of  8d  May 
1844  was  evidence  in  fiftvour  of  the  pursuers.  If  so,  there  waa 
at  that  date  a  debt  constituted  equal  to  the  amount  of  the 
cautionary  obligation.  It  was  not  till  after  that  date  that 
Eeplin  was  discharged.  The  case  came  then  to  this,  that  from 
and  after  Uay  1844,  a  debt  was  due  for  which  both  canUoneia 
were  liable  in  full  It  was  different  from  the  case  of  co-cau- 
tioners for  a  cash'Credit,  l>ecauBe  there  was  here  a  distinct  debt 
for  which  they  were  liable,  and  the  defender  had  his  co-cau- 
tioner bound  during  the  whole  time  that  balance  was  heiag 
brought  out.  Then,  all  he  lost  by  Eeplin's  dischaige  was  his 
relief  to  the  extent  of  one-hal^  and  Ifaplln's  discbaq^  did  him 
no  damage,  for  only  <me-balf  of  the  original  obli^tiou  wa» 
now  aslted  of  him. 

ZortfiVeiu&iif.— I  think  tbe  Lord  Ordinary  is  right  Thlsi* 
a  charge  given  by  the  bank  on  a  bill  for  £1600,  to  which  Thom- 
son's name  stands  as  an  acceptor.  The  grounds  of  suspensloB 
are  numerous,  but  they  all  agree  in  this,  that  Durie  is  the  ori- 
ginal and  principal  obllgant  In  the  bill,  and  that  there  is  no 
debt  or  sum  confa^ned  in  It  which  is  not  due  by  him,  and 
tiwrefore  that  the  debt  due  by  Durie  must  be  oonstituted  tj 
the  bank  befim  they  can  proceed  against  the  suqwnder,  Ao> 
cordingly,  the  bank  do  bring  an  aalon  of  constitution.  This 
action  sets  forth  the  origin  and  history  of  tbe  bill,  narrates  a 
docquet  struck  by  tbe  parties,  that  the  balance  againat  Durie 
at  the  date  of  his  absconding  amounted  to  £1882,  whioh  was 
afterwards  increased  to  £1890.  The  condoaioas  of  this  som- 
mons  are  important,  and  are,  that  the  balance  against  Durie  on 
his  account  with  them,  amonnted  at  2d  April  1846  to  £1899. 
under  a  deduction  of  1^6  per  pound  obtuued  from  the  se- 
questrated estate  of  Pune,  and  that  the  defeoders  should  be 
found  liable  to  tbem  conjunctly  and  severally,  or  severally,  or 
In  such  other  way  and  proportion  as  may  be  ascertained  in  the 
course  ot  tiie  process,  for  the  sum  of  £1600,  with  in  tercet  due 
on  the  Ull  socd  for. 

In  order  to  meet  this  claim,  the  defenders  state  two 

$leas,  both(tf  which  have beensustaiued  by  the  Lord  Ordinary, 
he  fira  of  these  is  that  no  balaooe  is  due  ;  the  tmmd,  that 
even  assuming  a  balance  to  be  due,  the  discba^e  by  the  bank 
of  tbe  co-obligant  Esplin,  without  the  knowledge  of  the  sus- 
pender, operates  bis  liberation  from  the  whole  claim  now  ad- 
vanced. jOOQle 

In  regard  to  tbe jtnf  ground  of^mq^nsion,  I  have  no  aaOKw 
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Iterelerancy.  TbebankcuinotitandoiithebillRloneibntiniirt 
MUbliflh  a  balance  doe  to  tbem  tqr  Ihuie.  Whether  tiiey  hmvo 
done  ao,  is  a  qaeetioD  of  &ct.  In  order  to  prove  this  balance  the 
back  bare  lodged  their  hooks,  against  which  no  objeotioo  has 
bem  takw.  The  ptoothy  these  books  is,  to  say  the  least  id  it, 
qBsatishotoiT-  BxoerptsftoipaledgerdoootproTetbeiiuelTes 
nnlcM  tiioj  be  fortified  by  Touchers,  and  TOQchers  are  pecu- 
liarly  necessary 'where,  as  in  the  present  case,  the  defenders  deny 
the  aocoracy  «  the  books,  and  where  the  way  in  which  the 
transaction  is  stated  on  record  by  the  bank  themselTes,  comes 
to  be  taken  into  coosideiiUion.  No  doabt  the  signed  docquet 
it  soauthlng ;  and  if  tiie  all^ti(»  bad  been,  that  the  transac- 
tions between  the  parties  closed  at  the  date  of  the  docqoet,  at 
least  the  emu  pnbamU  wonld  liave  been  shifted.  Bot  such  is 
not  the  ease.  Nay  the  very  reverse  is  the  case  bera,  for  at  a 
cabsequent  date  we  hare  a  balance  of  quite  a  diffisren  t  amoonL 
I  cannot  know  how  the  balance  may  or  may  not  ttare  been 
turned  in  the  interval.   Tlie  defenders  prove,  by  the  deposit 

ionnutl  of  the  bank  kept  at  Arbroath,  a  balance  in  favonr  of 
>arie.  Tbe  bank  answer  to  this,  that  the  whole  bank  books 
must  be  ^>pealed  to,  and  that  the  defenderB  are  not  entitled 
to  use  aspedal  book  as  their  whole  proof,  X  am  not  satisfied 
(hat  the  bank's  plea  npon  this  matter  ts  well  foonded.  It  is 
quite  true  that  the  bank  might  have  taken  off  tbe  effect  of  the 
book  fonnded  on  by  the  defenders,  by  other  books  well  sop. 
ported  by  voseher^  but  I  most  hold  the  ledger  foonded  on  by 
the  bank  as  no  evidence  at  all  in  their  hvoor,  sedng  that  it  is 
quite  nnsapported  by  TOtichen.  What  weighs  with  me  is,  the 
total  abseiwe  of  any  evidence  to  prove  a  buance  in  &voor  o[ 
the  banic,  and  I  am  therefore  obliged  to  concur  with  the  liOrd 
Ordinary  on  that  part  of  the  ca8& 

On  the  mamd  point,  I  have  still  leas  difBcnlty.  I  think  the 
bank,  by  settUng  with  Esplln,  and  liberating  him  from  hts  ob- 
llgatioa  without  the  knowlet^  of  Thomaon,  made  a  most  im- 
portant difference  In  the  position  of  the  latter.  Bat  for  that 
dicnntstaaoe,  the  balance  in  the  account  might  have  been 
▼ery  different.  Hie  efftet  of  this  proceeding  most  be  to  let 
Thomson  off  uitirely.  I  don't  see  how  tiie  pnrsneis  can  avtdd 
that  alternative. 

Lord  iWaion. — ^The  detteoes  maintained  by  the  only  de- 
fendernow  in  process  before  us,  consist  of  various  articles,  all  of 
whicti,  with  the  exoeptkm  of  tlie  two  forming  the  subject  of  the 
recUitning  note  of  tlie  pursuers,  have  been  repelled  by  the  Lord 
OrdioaiT-  And  though  there  is  a  reclaiming  note  by  the  de- 
fbuder,  I  do  not  uodersuod  that  your  iKwdships  dilfer  fhim  tbe 
Lord  Ordinary  on  these  points,  nor,  indeed,  did  I  hear  any  argn- 
meot  on  the  part  of  the  defender,  disputing  those  flodiogs. 

The  questions,  then,  on  which  we  are  called  to  give  an  opi- 
nion, are  the  two  which  form  the  subject  of  tbe  two  findings  in 
the  interlocutor  submitted  to  review  by  the  porsuers. 

"nie  first  of  these  b  quite  conclusive,  if  it  oe  well  founded  in 
4ket  It  is,  that  there  is  no  sufflcient  evidence  that  when  the  bill 
for  £1MW  foU  due  on  3d  Hay  IMS,  Durie  was  to  any  extent 
debtor  to  (1m  pursners. 

If  that  be  so^  tbon  is  an  end  at  the  case.  But  I  must  oon- 
fsss  that  I  have  great  doubts  of  the  soundness  of  this  proposi- 
tion, which  rerts  on  a  |H^'**r  tIcw  of  the  princii^  tqr  wliich 
(he  snffieiwcy  of  this  evidence  is  to  be  tried. 

It  is  snffidently  proved  by  the  docqoet  of  tbe  SOth  Hay  1844, 
thst  at  that  date  Durie  was  indebted  to  the  bank  in  tbe  sum  of 
£1634 : 17  : 10. 

It  b  BO  doubt  trae,  that  subsequently  to  that  date  there  U 
no  express  atduwwledginent  by  JDnrie,  or  any  one  dse,  of  a 
balnaoedneby  UmoB  tbeanbsequuit  dealings  vith  tbe  bank, 
to  tbe  amomnt  of  the  bilL  And  it  b  maintained  by  the  defen- 
der Thomson,  that  tbe  bank  books  afford  no  evidence  of  ai^ 
such  balance,  because  the  book  which  he  the  defender  has  re- 
covered, and  b  tbe  only  book  on  which  be  founds  as  evidence, 
proves  payment  by  Durie  of  sums  fer  mne  than  sufflcient  to  wipe 
<tf  tbe  buaaoe  as  asoeruioed  by  thadooqneti  vhereu  the  se* 
paiate  books  founded  on  by  the  pursuers  aM  not,  without  far- 
ther vouchers,  evidenoe  of  payments  made  by  the  bank  to  Durie. 

But  considering  the  circumstances  of  the  case,  and  the  ad- 
mitted situation  of  the  parties  in  reiaUon  to  each  other,  I  have 
the  greatest  difflenlty.in  admitting  tbe  accuracy  of  thu  mode  of 
treating  the  evideoce.  The  pursuers  are  a  bank — a  body  who 
deal  fat  mony-  and  that  by  paying  out  and  zec^Ting  pajnoent 
of  sums,  aa  ue  erigendes  of  the  party  enployiag  them  snouea- 
siveiy  require. 

There  oan  be  no  doubt  that  the  defender  Thomson,  as  well  ai 


the  other  parties  to  the  bill,  knew  that  thb  was  the  nbtive 
situation  of  the  bank  and  tbe  principal  debtor.  And  in  this 
knowledge  they  granted  the  bill  fbr  ,£1500. 

Now,  it  rather  seems  to  me,  that  in  granting  thb  UU  to  a 
bulk,  in  security  of  an  aoconnt  to  be  i^tented  iMi  Iqr  Duti^  tfan 
most  be  ctmaidend  as  contemplating  the  sottitfeTideoeewludB 
U  uniformly  resorted  to  in  determining  the  amoant  of  tbs 
balance  on  such  accounts,  and  cannot  be  permitted  to  pick  eat 
one  part  of  tlie  bank  account,  admitting  the  payments  by  Vant, 
while  they  rqect  the  opposite  entries  in  the  bsnk  bot^neoi^ 
lag  tbe  snooMsive  paymeou  by  the  bank  to  Durie. 

If  the  whole  of  these  entries  had  beat  thrown  into  the  fans 
<^  one  aoooun^  there  cannot  be  a  doubt  that  the  drftader  wooU  i 
not  bare  been  entitled  to  select  the  articles  of  credit,  and  sqect 
the  whole  deUt  side  ot  the  account. 

Bot  does  it  make  any  difference  that  the  account  ueataitd 
in  separate  books,  when,  by  the  very  nature  of  the  tranaactiooa, 
and  the  known  and  admitted  modea  <d  dealing  of  tbe  pursaen, 
Uie  unity  of  acoount,  tboo^  vouched  in  separate  booka,  b  ne- 
cessarily implied,  and  b  indeed  loseparaUe  from  tbe  natun  of 
the  transactions  between  the  parties  t 

And  thb  b  tbe  more  impwtant  wlien  we  oonrider  that  it  ti 
the  d^mdtr,  and  not  tbe  pursuers,  who  b  obliged  to  have  re- 
course to  those  books. 

The  docqoet  of  the  SOth  May  1844  u  at  least  good  evideoos 
that  at  that  date  the  full  amount  of  the  bill  was  due. 

When  tbe  dander,  then,  ^ues  hb  Ibbility,  the  burden  of 
proof  lies  on  him  to  shew  tiiat  matters  were  altered  before  tbe 
3d  Hay  1845,  when  the  bill  fell  due.  And  be  does  so  by  re- 
ferring to  tlie  books  of  the  bank  on  one  side  alone,  whib  Iw 
denies  the  effect  of  the  opposite  entries. 

But  thb  involves  a  proposition  for  which  I  should  be  glad  to 
see  some  authority,  viz.  that  when  a  party  liaa  been  engaged  in  s 
ooarseof  dealings  with  a  bank,  embracing  a  series  successiTS 
credite  and  debiti^  he  b  entitled  to  prove  the  fennnr  hy  the 
books  of  the  opposite  per^,  while  he  gives  no  eflbct  to  dmUar 
entries  in  r^ud  to  the  latter. 

It  does  not  seem  to  be  dbpotod  that  he  could  not  do  so  if  ths 
items  were  contabied  in  one  scoount  or  one  book  of  debit  and 
credit;  and  yet  the  evidence  b  just  as  good  wh«i  the  entries 
ace  separate  in  form,  if  it  ahall  appear  that  they  are  cue  is 
substance,  and  that  the  two  bo<^  as  they  certainty  do  in  tbe 
case  of  a  baoJ^  truly  constitute  the  record  ttf  only  one  acoouot 
of  debit  and  credit,  and  most  be  so  treated  wlien  refened  to  I7 
the  (^posite  party. 

As  I  think  thb  pUnt  b  one  of  ooouderable  importance  as  a 
question  of  evidence,  I  should  be  anzioua  to  hare  it  saved, 
though  the  determination  o£  it  one  wi^  or  ao other  b  not 
essential  to  the  decision  of  thb  case. 

For  I  think  tbe  second  ground  taken  in  the  Lord  Ordinary's 
interlocutor  b  quite  insnrmounteble.  There  is  no  case  here 
of  a  certein  number  of  cautioners  bound  for  a  paiticolsr  snm, 
and  a  discharge  by  the  creditors  <rf'  one  of  the  cantionan— a 
measore  whicb  evidently  leaTes  the  UaUlily  of  the  rwnuniwg 
parties  untouched. 

Hera  the  canttnauTobUgationwaB  for  a  series  (tf  aBocesnre 
transaetioos;  and  while  that  oUigation  was  still  earrent,ODe  of 
the  partiee  b  discharged  hy  the  act  of  the  creditor,  ao  that  die 
whole  tenor  of  the  obligation  b  altered,  and  the  defteder  j^aosd 
in  a  sitoatioo  to  whicb  he  never  consented,  and  never  might 
have  consented,  if  he  had  been  consulted  in  the  matter. 

In  truth,  it  b  not  possible  to  dbtinguish  thb  case  in  ^n-  | 
dple  from  diat  of  Booor  a  FMersoo*  in  which  the  body  ol  esu- 
tiums  were  held  to  be  frec^  in  consequence  of  the  bsuk  making  I 
advances,  while  they  were  cognisant  of  the  leffasal  of  one  of  tlie  ! 
intended  cantiotiers,  Williams,  to  sign  the  boodf  and.  gave  so  ' 
intimation  (^thb  to  the  other  parties. 

On  thb  ground,  I  think  tbe  iut«riocul«r  ooght  to  be  altandt 
and  the  daender  assoilzied. 

Lord  CwunghatM. — After  the  argument  in  the  present  cbm 
wss  closed,  I  was  prepared  to  a^ree  witii  your  Lordship  on  both 
the  points  now  under  consideration.  At  the  same  tirne,  I  sa 
rather  inclined  to  think  the  taw  on  the  second  questioo,  00  wbioh 
the  Lord  Ordinary's  judgment  proceeds,  is  so  plaiolgr  vsB 
founded,  as  to  present  an  insuperable  ground  of  dedsicn,  sad 
to  supenede  farther  discussion.  The  pursuers,  by  iiaAm§H 
Ewlin,  a  co«!oeptor,  during  tbecuimnqyof  thegaacantetUI, 
wiuoat  the  oonaant  and  kDOwledgejif.the  aoosptprs,  faHtoily 
pntan  wd  to  iheohUgaawi  ^i^^QtfintffBmw*.  Waii 
dodared  by  the  hMetE^l^fiiAnASS^SSiC^ 
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Bnglad  nd  8nUaiid--6M  tiw  laM  edltk»  08M)  of  &mt&  Oft 
JVMMfib  Law,  p.  S57,  in  which  it  It  dlBtincUjr  Uid  down,  that 
I  "  tbe  oeditor'a  discharge  of  one  joint  debtor,  u  a  duAarge  of 
all,"—*  doctrine  tdUj  coofirmed  hf  tbe  case  of  NioolsoD  v. 
BafiU,^  AdoL*EUiB,j).  S7S.  Tbe  nme  rale  is  laid  down 
lettU  ii  our  Uw  bj  FnfeMir  Ball,  in  faia  Frindplei,  {  aso. 
Ob  Ob  giWHid  alow,  the  daim  of  tbe  pvman  in  thIaactloB 
imotnaiiitiaMUo. 

ii  ID  die  other  qnaation,  I  certainly  bad  acnne  betitatloa  fbr- 
Wrij  qion  tiie  flnt  flnding  of  tbe  Lord  Ordinary,  opon  tbe 
Doo-ooostitakion  of  the  debt  by  tb«  ezoerpta  prodac«d  from  the 
boob  of  tbe  great  and  reapeotable  corporation  who  are  th«  pur* 
ntn.  I  took  it  fcr  granted  that  ttie  balanoa  might  itUl  be 
sMriifaed,  Ict  tAw  nport  of  a  iMpeetable  aoooontant,  on  an 
wirtrtiDnrf  their  bo(ta.  BntlnndentanddiatdMrafinot 
ii^fllWMokarprodneed  or  recovered,  poaribly  ft«ni  tbe  abrupt 
dqaMitt  of  tbe  principal  debtor,  while  farther  probatloD  i* 
mwoKed.  IatheeecircamBtaocea,tbeqneitioQooaiettothi»— 
Whether  the  books  of  the  partuer*,  per  m,  are  tufficient  to  eata- 
btiib  tbe  bdanoe  daimed  by  Uie  pomera?  On  that  pointt 
indir  tbe  dicamatancee,  aa  well  aa  the  other,  I  am  unable  to 
S9x  from  the  Lord  Ordinary. 

M  /mry. — rem^n  of  tbe  opinion  expre«ed  in  my  in- 
teiioootor  as  Lord  Ordloaryi  The  first  finding  toms  on  a 
pt^Dtof  erldence^  It  was  not  disputed  that  the  whole  items 
on  the  eitdU  dde  of  Dnrle's  aooonnt  were  folly  established  by 
rtgolir coatem poraneoaa  entries  applicable  to  each,  coctiuned 
is  ths  different  books  of  the  bank ;  while,  on  the  other  hand,  it 
«ai  admitted  ttiat  there  Is  nothing  to  sapport  the  counter 
ilaiu  on  the  debit  dde  of  the  aocoont,  nnless  certain  other 
entriet,  also  omtained  in  the  same  set  of  books,  are  to  be  re- 
etired  in  erldenoe  on  the  bank's  behalf.  Now  tbe  bank  books 
riud,  perm,  otberwlse  aosopported  and  tin  Touched  as  evidence 
br  the  bank.  Though  evldenoe  Mm'Rsf  the  bank,  they  are  not 
•ridence  in  ita  favoor.  The  entnea  therefore  in  soch  books, 
&«Hled  on  by  the  bank,  I  bold  to  be  inadmisrible,  and  to  be 
i^Kted.  No  doabt  the  defender  oonld  not  read  the  entriea  on 
wdi  he  foonde  in  part,  withont  reading  what,  aa  context 
wotherwise,  is  neccflsary  for  their  completeness.  Bnt  then  Is 
M  coKsecUon  between  the  different  sets  of  entries  on  the  op- 
pcelte  rides  of  the  acconnt.  On  the  ooutrary,  each  entry  re- 
Mtn  separately  and  respectlTely  to  Its  own  particular  money 
tnostctioo,  independent  of  the  rest ;  and  each  stands  apart  in 
ilaown  pR^ier  jdmee  fn  tbe  bodes,  ao  as  there  to  ftmn  an  entire 
ud  omnpMe  entry  hr  Itself,  barlog  no  reference  to,  and  not 
Wd^t  context,  or  at  aU  requiring  aid,  in  the  way  of  explanation 
01  othwwlse,  from  anything  else.  In  soch  a  state  of  matteiB,  I 
Me  no  room  to  donbt  that  the  defender  la  entitled  to  pnt  la 
nidence  those  entries  which  Instruct  the  paymenta  made  by 
i^oHe  to  the  bank,  withont  entitling  the  bank  to  read  any 
other  separate  and  nnoonneoted  entries,  wUoh  relate  to  pay- 
DHBte  dleged  to  haTo  been  made  of  other  dates  by  the  bank 
to  Doric. 

As  ri^iards  tbe  aeeond  finding,  it  rests  upon  a  distinction  eng. 
inted  by  the  gtiarantee  liability.  Had  the  discharge  of  EsplTo 
tsken  place  at  a  date  potttrior  to  the  expiration  of  tbe  cndit 
^vea  to  Doric  on  the  fiUth  of  tbe  guarantee  created  in  the 
Buts  fBTonr  by  the  depodted  bill,  and  when,  <£  oomae,  any 
oMtatloo  to  be  constituted  under  that  guarantee  would  have 
Kcdred  Its  foil  and  final  comfdetion,  I  shonld  hare  bad  no 
difficulty,  any  more  than  in  the  case  of  any  other  ordinary 
i)qtiidated]ofntdebt,in  hdding  that  the  effect  of  the  discharge 
*is  only  to  liberate  Thomson  to  tbe  extent  of  Esplin's  own 
IKopsr  share  in  the  llabiUty.  But  tbe  peonliazity  of  the  pre- 
•nttesMUasintUa,  that  the  bill  was  granted  as  an  abiding 
Kunntee  fbr  a  contlnooaa  oasb^credi^  and  was  not  to  expire 
vntfl  a  comparatively  distant  date ;  and  that  Esplin,  one  of  tbe 
]<^guranteea,  was  released  while  a  considerable  portion  of 
|ba  tern  to  which  the  guarantee  was  thus  intended  to  last. 
■Md  yM  to  run.  In  this  state  of  matters,  it  humbly  appears  to 
■^thatllr,  Thomson,  as  snb-renuuning  Joint  guarantee,  can- 
BothHi  tbnm  npon  him  the  bnrden  of  the  bank'a adTanocs 
""MMsnt  10  Bip^'s  dlsdiaige.  As  jcdnt  and  seraal  obli- 
|Ut,1|wM  conceded  that  he  cannot  be  made  liable  for  the 
■JjJ^Bttl  neither  can  he  be  subjected,  in  the  character  of  jdnt 
gW|lB*t  ftv  the  kaff.  The  whole  conditions  of  the  arrange- 
y^'iy  tNit  arrangement  was  originally  entered  Into  with 
<MiVk»tebeeaaIten«dby  theaotofChebank.  He  never 
wwlWlllto  btifiv^  BaUe-lmsapeotivo  of  all  liablHty  on 
"•|M|«f  bko(hgnanmtoe&  Tet  this  la  tbe  aUte  to  wUofa 
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matters  an  redooed  the  moment  tbe  bank  freed  EspUn,  and 
discharged  blm  <A  his  character  and  responslbiUtiee  of  guaran- 
tee jtdntly  and  seTerally  along  with  Thomson, 

Adhere. 

LordOrditiaryXiwry^Aa.  Dean  of  Faculty  (IngUs),  Hacfiow 
lane ;  Hunter,  Blair  ft  Oowan,  WB.  As/mtt^—AU.  Ohrlitiion, 
Deaa ;  Webiter  &  Banny,  WJS.  Agmt$.>^  CMb— (W.a.T.) 


27A  January  1858. 

AMT  SlTUKW. 

Mb8.  Aim  ICabia  Sbade  or  Hooa,  and  OluldxvDy 
Pwnwn,  V.  JoRK  Hooa,  and  lus  Tutoxs  and  Otuaton, 

Sammons — Relevancy — Declarator  of  Marriage — In  a  dtdara- 
tor  tff  marriage,  ot  the  nutanee  of  o  icoman  o^faat  (At  keir 
her  alleged  ku$band,  tke  purner,  in  lAelHng  the  eenatitrntkm 
cf  the  marriage,  having  mtrelg  tet  forth  that  ike  nmm  "  Mar- 
ried in  London  bg  the  Reverend  D.  M."  and  having  dectiatJ 
to  nuke  ang  more  dittinct  epecifieation  sf  the  Hme  and  cir- 
casiifgiicw  .Artioa  ditmiued. 

Dedarator  maniage  and  le^timacv  at  the  instance 
of  Mrs.  Hogg  and  her  onildren  against  uie  defender  John 
Hogg,  who  had  been  eerredhar  to  the  late  David  Hogg 
his  uncle,  the  alleged  hnsband  of  the  leading  pnnner, 
and  father  of  her  children. 

In  libelling  the  marria^j  the  purwier  set  forthf  that 
she  and  David  Hogg,  while  residing  in  London,  were 
married  by  the  Bev.  David  Roberteon,  who  had  been 
Bpecially  engaged  by  her  hnsband  to  perform  the  cere- 
mony. The  defend  denied  this,  and  called  upon  the 
porsuer  to  famish  the  designation  of  the  "Reverend 
David  Bobertaon/  and  to  state  the  nature  of  the  alleged 
marriage  oeremony,  and  wh^  where,  and  by  what  aa- 
thority  it  was  perftoned.  The  purroer  did  not 
any  addition  to  her  record  in  fblfUment  of  this  call. 

The  Lord  Ordinary,  on  11th  December  1850,  pro- 
nonnoed  the  following  interloontor: — 

"  Becals  tbe  interlocutor  of  1st  December  1849,  dating  tbe 
process  guoad  the  pursuers  other  than  Mrs.  I^atto  or  Ho^ : 
And  in  respect  the  alleged  mantaga  la  stated  to  have  taken 
place  in  London,  between  tbe  pursuer,  a  domidled  English- 
woman (who  never  was  in  Scotland  nnlil  after  the  death  of  her 
alleged  husband),  and  the  late  David  Hogg,  then  also  domidled 
in  England,  and  specially  that  the  pnrsner  does  not  aver  that 
the  said  marriage  was  pmDrmed  by  spedd  Uceooe,  nor  spedQr 
the  chnrch  or  chapel  woerdn  tbe  ceremony  was  performed,  but 
merely  avers  that  the  perwa  who  performed  tbe  same  was  the 
Beverend  David  Robertson,  without  stating  to  what  persuasion 
be  belonged,  or  where  he  was  minister ;  and  dthough  called  on 
testate  where  she  was  married,  afsct  of  which  she  coold  hardly 
be  ignorant  if  true,  and  offwing  to  produce  a  certificate  of  pro* 
clamation  of  banns,  she  bas  foUBd  to  do  so :  Ilnds  that  there 
are  no  drcDmstanees  averred  Boffident  to  oonstimte  a  marriage 
in  England  or  Scotland,  and  therdbre  mstdna  the  deftnoes, 
assoilzies  the  defender  from  the  condasioos  of  tbe  llbd,  and 
decerns :  Finds  the  pursuers  liable  in  expenses. 

"  J^oto^Tbe  recent  case  of  CaIlenv.Oossage,  latJulylSSO^ 
was  much  more  plaurible  in  fitvoor  of  the  BogUsh  marriage 
than  the  present.  The  mere  acknowlet^pneat  oi  the  party  in 
England,  or  tbe  lettow  or  poww  of  attorney  fn  irtiicn  David 
Hogg  calls  tbe  pursner  his  wife,  can  be  of  no  avail  The  mar. 
riage,  to  be  valid,  lAuat  have  been  performed  in  a  drareh  or  cha- 
pel Bnt  the  pursuer  cannot  teU  where  she  was  married.  She 
ssys  banns  were  proclaimed,  bnt  of  tiiis  no  evidence  Is  prodnced. 
She  says  tbe  Bev.  David  Bobensoo  was  the  clergyman  who 
p^ormed  tbe  ceremony,  but  where  be  was  Incumbent,  or  of 
what  pemaaion,  she  does  not  state,  and  tbe  certificate  ibe  was 
once  possessed  of  cannot  be  fimnd.  She  hu  thnaftn  nothing 
to  rest  on  irtddi  ean  be  <rf  any  avdl." 

The  pnrsuers  recHumed.  ^  . 

Lord  iVswfaK.— How  la  It  possible  for  us  to  aive  jn^^^^ 
as  to  the  validity  of  the  alleged  English  marriage,  on  a  r^nf' 
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like  this  r  The  pamnr  nys  she  wu  muiled  hf  the  Berereiid 
jD&Tid  Bobertson,  bat  she  wont  tell  ns  when  or  where.  How 
can  we  allow  the  other  part;  to  be  pat  to  aach  a  dimdranta^ 
as  this  r  How  can  he  obtain  any  information  about  the  mar. 
riage  with  soeb  an  averment  as  this  f  The  pnraaer  aays  it  may 
be  doobtfol  if  she  has  evidence  of  the  particular  pbce  and 
time.  Bat  noeTidenoeisnqolrad  to  make  the  statement,  ▲ 

Krsoa  may  readily  be  eicosed  tor  not  being  able  to  state  where 
was  bom,  but  it  is  impoadbie  for  this  woman  to  say  that 
■be  does  not  know  where  or  when  she  was  married,  Iit>eUing 
as  she  does  an  English  marriage.    If  she  bad  libelled  a  Scotch 
habit  and  repnte  marriage,  it  might  haTO  been  mow  dlfflottlt 
to  state  the  precise  time  and  spot. 
The  other  Judges  concurred. 
The  Court  pronouuoed  the  following  interlocutor: — 
"  Alter  the  Lord  Ordinary's  interlocutor  in  so  far  as  it  sus- 
tains the  defences  and  assoilzies  the  defender ;  dismiss  the  action 
in  so  br  as  regards  the  punuer  Ann  lloria  Shade  or  Hogg : 
Find  ber  liable  in  expenses,  && ;  «nd  in  respect  of  there  being 
no  record  made  ap  with  the  other  pursuer*,  remit  to  the  Lord 
Ordinary  to  procMd  further  In  the  csuse,"  &c. 

XjordOrdiaary,  Robertson.— ^tf.  Haidmmit;  Bichaid  Arthur* 
S.S.C.  ^omf.— <lfi.  Frsser;  Jardioe,  Stodwt and  VkHn, 
^^anli^L.  a(il.-<W.Q-T.) 


28tA  January  1853. 
FntST  DiTUiOM. 

WnxUM  BoTD,  Advocatw  and  D^ender,  v.  William 
Fbaseb  and  another,  (U'Lttie's  TroBtees),  Beapon- 
dmU  and  Ptavuen. 

Reference  to  Ostb— Constreetioe — Bill— CiHtioner— /«  an 
ceMoa  at  tht  imitanee  of  the  payee  iij;aiiut  tkt  granler,  /or  pcg- 
mtmt  <^  m  promiuoiy-note,  on  which  the  texeiaiial  pre$eription 
had  run.  the  d^ender  pleaded  no  va/ite.  On  a  reference  to  hit 
oath,  he  deponed  that  the  note  teat  a  renewal  of  a  hill  granted 
bghim,  at  cavftuiter,  to  the  lame  page* — Held,  that  whether  or 
not  value  wae  received  for  the  original  bill,  it*  withdrawal 
eonftituied  value  received  for  the  note  renewing  it ;  and  oath 
held  a^ffimutice  of  the  reference. 

This  was  an  action  raised  io  the  Sheriff-Court  of  Iten- 
frevshire  against  Boyd,  and  two  of  hia  nephews,  George 
uid  Adam  Muir,  concluding  for  X63:  2: 8,  being  the 
balanoe  of  a  promisBozy-oote  rabscribed  by  them  in  the 
fbllowing  terms: — 

*•  £88 : 2 : 8.  Pm'ifcy,  26lh  April  1837 . 

*'  Four  months  after  date,  we  promise  to  pay  to  James  Wil- 
ton, grocer  at  Fergtulie  of  Paisley,  William  Fraeer,  manofac- 
tarer  in  Fwsley,  Robert  Hendry,  druggist  there,  and  Adam 
U-Arthur,  manufacturer  there,  the  surviving  and  accuptlng 
tmitees  and  ezecnton  of  the  deceased  Patrick  M'lierie,  at  the 
office  of  Messrs.  Andrew  and  John  Millar,  writers,  P^sley,  tbe 
sum  of  eighty-three  pounds  two  shillings  and  eightpence  ster- 
ling, for  value  received*  Giobob  Muib. 

»  28(A  August  1887,  Adam  Ucib. 

A.  M.,  N.  F.  William  Bots." 

Marhd  on  baekUme:  

"  6th  Aoril  188a— Thirty  pounds  paid  to  account  to  Mr. 
Wilson."  -  r-  . 

The  summons  set  forth,  that  at  the  deatli  of  Patrick 
M'Lerie,  there  vas  resting^wing  to  him  a  Bom  of  ^1, 
being  tlw  amount  of  principal  and  interest  due  on  a  bill 
granted  by  the  deceased  Qeorge  Mnir,  father  of  the  de- 
fendem  Adam  and  George  Muir,  and  Boyd,  in  iavoor  of 
M'Lerie;  that  the  sum  oontuned  in  the  promissory-note 
sued  on  was  made  up  of  the  sums  of  principal  and  in- 
terest due  on  the  bill  as  at  the  date  of  the  promissoiy- 
note,  and  stamp  on  the  bill,  which,  on  the  promissory- 
note  being  signed,  was  cancelled. 

'J  he  defender  Boyd  denied  any  knowledge  of  the  note, 
except  that  he  had  sinied  it  as  cautioner  for  Qeorge 
Muir  senior;  and  also  denied  that  he  had  ever  recdved 
any  value  for  it,  and  pleaded  the  sexennial  pieeeription. 


The  two  other  defendeiB  became  bankrupt,  and  allond 
decree  to  go  out  against  them. 

The  pursuers  having  referred  the  claim  to  Boyd's  oatb, 
he  deponed,  on  being  shewn  the  promisBor^-note — 

**  The  signature  Wullam  Boyd  is  mine.  'Die  pTotnioorr. 
note  was  wm  renewal  of  a  former  one,  which  1  bad  simtd  m 
cautioner  for  the  late  George  Muir  to  tbe  late  Patrick  H'Lerit, 

for  the  same  amount ;  at  least  I  think  so   Adam  Itiiii 

and  George  Huir,  my  co-defendeis,  succeeded  their  &tlie[  io 
bis  hrm,  and  the  sto^  upon  it,  and  they  asked  me  to  snbicriU 
the  promiisory-Dote  libelled  on,  promisiug  to  relieve  meofuiy 
obligation  undertaken,  I  do  not  know  what  liecame  of  tbi 
retired  pnmisBon-noteb— no  demand  was  ever  made  upon  m 
lor  It" 

The  Sheriff-substitute  (Roberts<m  Glasgow)  deoerud 
against  Boyd  in  terms  of  the  conclusions  of  the  libel, 
adding  the  following — 

**Noie. — It  Is  with  great  relnctanoe,  and  wholly  becane  bt 
considers  Inferior  Jndgee  bound  to  follow  tbe  sUndiog  dni- 
stons  of  the  Supreme  Court,  that  the  Sberiff.substitnte  pro- 
nounces this  deoirion.  His  own  opinion  is  that  given  by  tbt 
minority  In  the  case  of  Christie  ;  and  he  has  little  doubt  thu, 
taking  into  consideration  the  change  in  the  opiniotisof  the 
Jodges  which  has  taken  place  ou  this  subject,  the  decision  in 
that  case  would  now  be  difleient ;  and  there  is  a  furtbei  nx'- 
tive  which  Influences  his  own  opinion,  which  is,  tiwt  the  de- 
fender  having  deponed  that  he  signed  the  bill  only  as  tsstuw. 
be  ought,  now  that  tbe  bill  as  a  document  of  debt  (as  dlitiii* 
guished  from  a  more  adminiclo  of  evidence)  is  extingniibeil, 
the  defender  ought  to  be  placed  in  that  position  which  be 
swears  that  he  occupied, — that  of  a  cautioner, — and  enUtkd 
to  the  septennial  prescription  of  bis  obligatiou.  But,  ssabon 
stnted,  the  dedslon  In  the  case  of  ChrisUe  must,  in  tbe  tuae 
etreumstances,  guide  Inferior  Courts ;  and  the  Bberiff-ohilt- 
tote  cannot  find  any  spediUttus  in  ttds  case  to  take  itostnf 
the  rule  there  laid  down." 

Boyd  having  advoci^,  the  Lord  Ordinary  pnBomeed 
the  following  intwloolItor^— 

**  Finds  the  oath  affirmative  of  the  refiwenoe^  uid  ttie» 
foro  repels  the  reasons  <it  advocation,  and  remits  the  csw 
timptieiltr  to  the  Sheriff  :   Finds  expenses  due. 

"  JVofe.— The  plea  rested  on  the  septennial  preccripUcMi  m 
given  np  at  the  bar.  The  question,  therefore,  turns  oa  tba 
effect  of  the  oath,  as  safficieot  or  not  tu  establiiih  the  coutitn- 
tion  of  the  debt,  apart  from  the  mere  bill  as  Its  voucher.  Oa 
that  question,  alter  a  ftiU  examination  of  tbe  anthoritiM^  tbe 
Lord  Ordinary  is  bound  to  say,  though  he  does  it  with 
deference,  that  he  is  not  impressed  with  the  same  doubts  whkii 
appear  to  have  iufloenoed  the  learned  Sheriff  in  the  note  ap- 
pended to  his  Judgment.  On  thu  contrary,  be  is  quite  satiified 
that,  on  a  just  view  of  all  tbe  cases,  the  principle  of  dcdsoo 
then  given  effect  to  is  dearly  in  Cavour  of  holding  the  oMuti. 
tatlon  of  tiw  debt  imved,  under  such  drcnmstances  ss  tht 
oath  here  establishes.  Tbe  advocator  admits,  let,  tbst  be 
was  cautioner  in  a  former  piomiBSory-note  granted  in  Uvoot 
of  the  same  payee ;  2d,  that  the  present  note  was  granted  y 
a'renewal'of  this  former  one ;  and,  Sd,  that  by  means  of  »i<j 
renewal,  (so  at  least  tbe  Iiord  Ordinary,  taking  tbe  whole  con- 
text, hcMS  tbe  oath  necessarily  to  Imply),  tbe  original  promi*. 
sory-note  was  *  rttind,'  f  ndepeudentiy  of  the  drcumstance  that 
the  note  is  still  in  tbe  hands  of  the  payee's  repreaentatlM, 
and  that  the  other  two  graoters  have  allowed  decree  iof!> 
out  against  them,  this  ipeeiet  faeti  (which  In  fact  gOes  fulo 
make  the  advocator  a  prifidpal  debtor  as  regards  the  reoeved 
note)  is  surely  sufficient  in  tbe  question  of  constitution;  fix 
while  the  difficulty  as  to  a  defect  in  the  evidence  of  an  aeeM- 
ptUhed  purpote,  which  gave  occasion  to  so  much  observatioa  is 
'DmmmoQd,  I2th  January  1848,  is  thereby  obviated,  the  gim 
is  in  all  respects  stronger,  to  the  effisct  of  establishing  a  dinct 
connection  between  tbe  advocator  and  the  originu  ctediur 
and  holder  of  the  note,  than  any  of  the  older  authoritfet— 

SUAt,  21st  January  1826  ;  Uldtaw,  81bt  Uay  1826 ;  Wibsa, 
March  1860 ;  Christie,  19th  June  1888)— which  last,  byUtf 
way,  was  not,  upon  thi$  bianeh  d  the  question,  carried,  ssii 
nppoeed,  by  a  mere  narrow  majoci^^  tbe  Coast,  Hun  bds^ 
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rhe  advocator  reclaimed,  and  pleaJed,  that  the  oath 
irely  failed  to  prove  value  received  by  George 
ur  senior  ;  that  the  oath  alone  coald  prove  that  fact  ; 
1  that  there  being  no  proof  of  value  for  the  original 
L  there  was  none  of  valoe  for  the  reneval. 
Vean  of  Factditf^  for  rttpondents,  was  not  called  on. 

^.ritrd  PrmiimL—I  tUnk  the  ioteriocatot  of  the  Lord  Ordl- 
-y  is  well  foiuided.  Tfae  tnutMS  have  proved  all  that  U 
pessary  for  tbeir  cam.  They  have  proveti  their  cam  better 
ax  was  done  \n  the  case  of  Christie,  which  has  beeo  referred 
The  decision  of  Drutnmond  v.  Crichton  ii  distiugnfshable 
tn  the  present  case  on  grounds  which  I  shall  afterwards  ad- 
rt  to.  I  was  of  coQDsel  In  p^ommond's  case,  and  we  aigued 
irfth  great  anxfe^.  as  w«  donbted  the  authority  of  Christie's 
«  at  the  time.  But  we  were  Qtuuccessfnl.  The  oath  adtnf  ts 
I  bill  to  hare  been  signed  by  the  deponent,  and  to  have  been 
aed  as  a  renewal  of  a  former  bill  which  the  deponent  bad 
^pted  in  favour  of  M'Lerle'i  trustees  in  the  character  of 
ittooer.  The  next  foot  is,  that  the  old  bill  was  taken  out  of 
t  way  by  grantinfc  the  present  one  as  a  renewal  of  it,  and 
1  question  now  anseii  on  the  new  bill.  The  &ci  of  tfae  Huirs 
og  partlex  in  tlie  present  queHtion,  also  tenda  to  shew  that 
old  bill  was  taken  out  of  the  way.  But  X  don't  go  npon 
,t.  Where  a  party  sltrni  a  bill  as  cautioner,  it  may  be  a 
sBtion  whether  the  principal  debtor  got  value,  before  the 
itioner  is  made  liable  for  the  biU.  But  here  the  qnes- 
a  arises  on  the  new  bill,  which  Is  in  qnite  a  dlisrent  position 
m  the  old  one.  Tfae  fact  of  Its  being  granted,  shews  that 
ire  was  a  debt  ezlstlng  at  the  date  of  the  renewal  If  there 
s  a  preTioosly  existing  obligation  taken  out  of  the  way  by 
I  new  bill,  that  waa  a  recei|^  of  value  by  all  the  parties  con- 
ned. It  is  very  clear,  therefore,  from  the  oath,  that  valne 
K  given  for  thin  note. 

fbe  case  of  Dnimmond  wm  entirely  difhtsnt  from  the  pre. 
it.  In  that  case,  the  Ult  bad  been  granted  1^  the  defender 

chton,  and  the  oath  In  reference  bore  that  the  defender 
I  signed  a  blank  bill  stamp  in  order  that  the  proceeds  of  the 

might  be  applied  to  retiring  another  bill  dne  by  him,  hnt 
t  the  person  entrusted  with  this  duty  had  applied  the  pro* 
ds  to  a  totally  different  purpose  in  breach  of  bis  daty.  In 
t  case,  therefore,  there  waa  no  valne  at  all  sot  for  the  bill. 
<  In  this  case  the  oath  proves  titat  the  old  bill  was  taken 

of  the  way  by  the  new  bill  Moveover,  In  Dmmmond's 
there  was  no  cautionary  obligation,  as  here.  If,  in  that 
!,  the  bill  had  not  been  prescril>ed,  Crichton  might  have  been 
ged  to  pay  it  for  lie  did  wrong  in  giving  uncontrolled 
e  to  a  blank  hill  stamp.  If  he  only  wished  it  to  be  used  for 
ulIcnIaT  purpose.  In  hot,  Dmmnumd's  case  appean  to  me 
xt  rather  the  convene  of,  than  to  boar  any  rcwmblaaoa 
hilt  cam. 

aid  FuUerton. — I  concur  so  entirely  with  your  Lordship, 
I;  I  bavn  nothing  to  add. 

ord  Cuninghame.—!  concur  In  the  opinion  of  your  Lordship 
til  points.  The  present  case  appears  to  me  to  be  a  more 
r  one  for  the  snttjevtion  the  ori^nal  surety,  thaa  any  of 
previous  welt-known  cases,  where  cauUoners  were  found 
le  on  prescribed  bills  unpaid.  The  casesof  H'NelUand  of 
ilaw  arose  upon  the  original  bills,  which  were  prescribed 
re  being  sued  for;  and  had  the  question  been  open,  I  should 
s  participated  in  the  observation  of  the  learned  8heriff.8nb* 
ite.  that  it  was  at  least  a  nice  and  doubtful  question,  how 
k  party  not  prevtonsly  bound  to  a  creditor,  who  jolna  as 
ty  In  an  obligation  of  limited  endurance,  conM  oontinuo 
id  after  the  obligation  was  extinguished  as  a  writ.  That 
Judgments  were  questioned  in  high  quarters  at  the  time 
'  were  prooonnced,  is  presumable  from  the  noto  annexed  to 
nmmons  of  M'Keill'B  case  in  thaw's  IMgest,  2(1  Ed.  voL  1, 
Bnt  the  law  on  this  point  Is  irrevocably  settled  In  this 
rt.  and  cannot  now  be  questioned.  I  found  this  opinion 
the  entire  cases,  long  undisturbed,  rather  than  on  Uiat  of 
Hie,  which  was  decided,  perhaps, as  mnch  on  the  nacandid 
Unbelievable  nature  at  the  defender^  depodUon,  as  on  any 
ir  ground. 

he  present  case,  however.  Is  a  hr  stronger  one  against  tfae 
ty,  than  either  that  of  U'NeiU  or  Laldlaw.  For  here  the 
itloa  ooeuts  on  a  rwHwrf  bitt  granted  fay  the  oautioneT,  which 
evldentiy  applied  to  ntir*  A»  irtt  biU,  which  is  now  taken 
of  (he  einile.  The  defauler  thus  got  iwbii  for  the  Mil  pnr< 


sued  for,  which  is  a  specialty  that  did  not  occur  In  the  previous 
cases.  With  respect  to  the  late  case  of />nwimon4X  quite  agiee 
with  your  Lordship,  that  It  was  totally  different  In  Us  circum- 
stances from  the  present,  and  in  fact  the  converse  of  it.  The 
Lord  Ordinary's  decision,  therefore,  cannot  be  disturbed. 

Xonf  Ivory.— I  remain  <tf  my  original  opinion,  and  your 
Lordship  has  entirely  expressed  the  grounds  of  it.  I  should 
therefore  make  no  additional  remark,  but  for  the  obser- 
vation In  the  note  of  the  Sheriff-substitute,  that  there  has 
been  a  change  of  opinion  In  the  Judges  on  the  law,  since  the 
date  of  the  case  of  Christie— (His  Lordship  narrated  briefly 
tfae  facts  of  tfaat  case.)  The  ditBculty  tn  Christie's  case  was, 
not  as  to  the  law,  but  as  to  the  terms  of  the  oath.  Ko  one 
doubted  that  value  was  necessary  to  be  proved.  The  question 
there  was,  whether  ratue  was  proved  by  tfae  terms  of  the  oath. 
Nor  Is  It  correct  to  say  that  there  was  a  narrow  majority  in 
the  ease  of  Chrirtle ;  on  the  contrary,  there  was  a  very  large 
majority  upon  this  branch  of  the  case.  Here  there  Is  not  only 
value,  but  a  renewal  of  the  bill  In  which  (he  deponent  admits 
himself  a  cautioner.  Suppose  the  old  Un  had  been  put  in 
suit,  and,  on  its  being  so,  the  defender  had  granted  this  re- 
newal, could  he  have  diq>uted  his  liability  r  Now  here  the 
oM  MU,  though  not  pnt  in  snlt  at  the  date  the  renewal,  was 
then  a  snhristing  debt. 

Lord  Ordinary,  Ivory^Aet.  Sandford,  Deas ;  Wight  and 
Livingstone.  W.S.  AgtHU.—AU.  Dean  of  Faculty  (Inglis),  J. 
Campbdl;  OampbeU  ft  SmiUi,  J^mfa— L.  CI(ri,-(W.O.T.) 


28th  Jantury  185S. 
SiooaD  DivmoH. 

John  Fobstth  (Hoyee*  Curator),  Minuter. 
Curator  Boni»,  Liability  of— Trust— Lunsti^Circit««(cne«s 
tn  which,  the  curator  bonis  of  a  luttalic  having  lent  curatory 
funds  on  an  heritable  tecuritj/,  the  atimated  value  of  whiek 
coHtiderably  excuded  the  eum  Umi,  b»t  tka  prie*  of  wAieA,  ea 
hting  lold,  did  not  cover  the  toa»,fbmd  UaUefor  the  leet. 

Mr.  Camming,  W.S.,  waa  the  Edinburgh  correspon- 
dent of  John  Forayth,  writer,  Forres,  the  curotor  bonis 
to  L.  B.  Hoyea,  a  lunatic.  In  March  1841,  Mr.  Smith 
of  Glasgow,  the  partner  in  bumness  of  Mr.  Gordon,  pro- 
prietor of  the  vUla  and  grounds  of  Craigmaddie,  near 
Glasgow,  entered  into  a  negotiation  with  Cumming  for 
a  loan  of  £2000  over  Craigmaddie,  which  waa  already 
bordened  with  a  debt  of  £2300  in  favour  of  Dr.  M'Turk. 

CommiDg  communicated  the  proposal  to  the  ouratOT, 
who,  on  16th  March,  wrote  in  answer — 

"I  very  mnch  dislike  a  second  heritable  security  in  any 
case,  but  more  particularly  so  where  the  property  was  In  the 
actual  possession  of  the  borrower,  and  when,  of  course,  there 
were  no  rents  to  attach  If  necessar}-.  In  tfae  present  Instance, 
at  all  events,  I  never  could  for  a  moment  entertain  tfae  piopo- 
ni,  unlets,  let,  a  valuation  by  a  professional  man,  of  known 
cfaaracter  and  judgment,  of  the  estate,  was  shewn  to  me  *,  and, 
2d,  tfaat  collateral  seouilty  was  given  for  the  regular  payment 
of  tbeinteKst" 

Mr,  Smith  obtained  and  traiumutted  a  valuation  of 
the  property  by  Hessrs.  Baird  of  Milngavie,  dated  26th 
Mareh  1841,  u  the  following  terms: — 

"  We  have  been  for  more  than  thirty  years  In  the  line  (tf 
builders  and  wood.mercbants,  and  been  In  the  practice,  and 
have  been  much  employed  In  valuing  property,  and  we  know 
well  the  value  of  property  at  and  In  the  nelgbboorhood  of 
Glasgow,  particularly  property  sftuated  to  tfae  north-west 
that  dty. 

Having  ralnntoly  inspected  the  lands  and  property  of  Craig- 
maddle,  belonging  to  Henry  Oordon,  Esq.,  we  value  that  pro- 
perty as  It  stands  under  the  excellent  mansion-faonae,  bulldlng^ 
offices,  and  porters'  lodges  erected  npon  it,  garden,  plantations, 
and  land  tfaereof.  at  the  sum  of  £6670." 

The  factor  thereupon,  without 
ment  for  ooUateral  aeenrity  for 
loan,  and  was  in&ft. 
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Thereafter  the  holder  of  the  preferable  secnritj  died, 
and  ^  competitioa  having  arisen  in  regard  to  his  saoces- 
sion,  Mr.  Gordon  raised  a  moltiplepoinding  to  ascertain 
who  was  entitled  to  the  £2300  bond,  and  at  the  same 
time  took  measures  for  obtaining  a  new  loan  to  paj  off 
the  suoceasfnl  party.  With  reference  to  this  matter, 
Mr.  Smith,  on  let  July  184:2,  wrote  Mr.  Camming — 

"  The  Agent  of  the  new  lender  baa  stipulated,  in  pUoe  of  an 
asrignatloo  being  taken  to  the  existing  bond,  that  that  bond 
sboold  be  discharffod,  and  a  new  bond  be  granted  for  the  Mme 
ftmount,  to  be  held  as  a  first  seooritj,  In  the  same  manner  in 
all  respects  as  the  existing  bond  granted  to  Dr.  HTork." 

The  letter  further  stated,  that  it  would  be  necessaiy  to 
have  the  consent  of  the  factor  to  this  course;  and  sug- 
gested "  that  Mr.  Forsyth's  bond  might  be  disehargea, 
vaA  a  new  bond  granted  to  him  subsoquent  to  the  date 
of  the  bond  to  the  new  lender."  The  factor  agreed  to 
this  proposal.  The  snbstitution  of  a  new  preferable  se- 
curity for  £2300  took  place,  and  the  Actor's  loan  was 
diachai^ed,  and  reinTested  u  a  date  snbBeqnent  to  the 
new  {Hmerable  loan. 

T&b  interest  on  the  fkctor'a  bond  was  r^rularly  paid 
up  to  Whitsnnday  1847,  after  which  it  feU  in  arrew. 
Mr.  Gk>rdon,  the  grantor,  became  insolvent  about  Mar- 
tmmas  1847. 

Varions  procedure  then  took  plaoe  with  a  view  to  the 
sale  of  Gnugmaddie;  and  ultimately,  with  consent  of 
Gordon's  tmstee,  it  was  sold  by  public  roop,  on  26th 
February  1851,  for  £3750. 

The  title-deeds  of  the  property  were  hypothecated  to 
the  trustee  of  the  creditors  of  the  late  Patrick  Dudgeon, 
W.S.,  for  a  large  buainesB-accoimt  incurred  to  him,  wluoh 
was  ultimately  compromised  for  payment  of  £600  ont 
of  the  price  of  Grugmaddie. 

The  free  balance  of  the  price  after  paying  the  neces- 
sary expenses  of  the  sale,  <feo.,  was  £3462:4: 2.  Deduct- 
ing from  tlus  sum  the  preferable  bond  and  arrears  of 
interest,  and  the  £500  pud  to  Dudgeon's  creditors-in  all, 
£3248:  9:  9— there  renuuned  only  £213: 14: 5  to  meet 
the  &ctor'a  loan  of  £2000  and  arrears  of  interest,  which 
amounted,  according  to  the  account  of  bis  intromiaaions 
for  the  year  ending  lat  December  1851,  lodged  l)y  the 
factor,  to  £350. 

The  Accoontant  of  Oonrt  reported  the  case,  detailing 
the  circumstaneea  above  set  forth,  and  stating, — 
"  that  without  further  and  more  excnlpatorj  evidence,  he 
could  not  venture  to  sanction  the  serious  loss  thus  occasioned 
through  the  factor,  being  thrown  upon  the  estate.  Two  points 
occurred  to  lilm  as  req^ring  careftdconiideratioa  before  com- 
ing to  a  decision  >-l.  Wbeuer  the  factor  displayed  ordinary 
pradenoe  and  discretion  In  maUng  the  investmeDt  2.  Whe- 
ther  it  was  expedient  for  him,  as  acting  solelvfor  the  Interests 
of  ttie  lunatic,  not  only  to  concur,  bat  to  perform  certain  spe- 
cial acts  to  enable  a  new  prefurable  security  to  be  sabsUtated." 

And  in  regard  to  the  first  point,  that  the — 
"  discrepancy  l>etwixt  the  valuation  and  the  price  ultimately 
obtained  being  obviously  far  too  serious  to  be  explained  by 
any  snbseqnent  fiUl  in  the  value  tit  such  property,  or  dete- 
rknation  of  the  partteolar  sul^ectB,  the  AcoonntaDt  remitted 
to  Alexander  G«Ioway,  valuator  In  Glasgow,  cert^n  points 
tat  his  condderation  and  anawer,  wUch,  Mmg  with  Mr.  Gal- 
loway's lepUss,  are  bera  glvni." 

Galloway's  Kplies  were  to  the  following  ^eot: — 

"1.  A.  and  S.  BiUrd,  wrightsandjdnen,Uilngavie.  arenot 
known  to  me  to  be  employed  as  raluaton  of  lands  and  tene- 
ments. 2.  The  general  termg  of  their  filiation  are  not  usual 
in  the  profession.  The  measurement  of  the  lands  aiid  their 
value,  and  the  valoe  of  the  mansion-house,  should  have  been 
separately  q>ecitied  in  such  a  case  as  Ctaigmaddie.  8.  Making 


due  allowauee  for  improvements  and  deteiioration^sudfci 
fluctnatdon  or  change  in  the  market- valoe  of  such  pma^ 
since  1841,  I  am  of  opinion  that  the  valoation  bj  Men. 
Baird  was  erroneous,  and  greatly  too  high-  4.  The  Taloecf  pn- 
perty  such  as  Craigmaddie  has  In  that  neighbooriiocNl  faHo, 
small  estates  so  situated  baviug  become  more  difficidt  of  ■!» 
since  other  places  of  a  similar  kind  were  rendered  man  coa- 
venieutly  apptoaohable  by  railroads.  I  estimate  the  M  in 
value  of  Oraigmaddie,  assuming  drcamstaztces  otb«nnw  lUu, 
between  Hacch  1841  and  Febmary  I8&1,  when  it  wMlsit  al^ 
at  10  par  cent." 

In  addition  to  these  answers  to  the  qneationa  aabgutted, 
Mr.  Qallomy  appended  a  note,  ftom  wldeh  the  Aeeonn- 
tant  ma  ''confirmed  in  his  impresaon  that  Messrs.  Md 
were  not  oompetent  parties,  and  that  thdr  valaatiMiiiv 
altogether  eTroneoaB,anddianot  fbrniah  eseentialdetaih." 

The  Lord  Ordinary  officiating  on  the  Bills  made  in- 
zandum  with  the  report  to  the  Second  Diviaon,  aUowuf 
the  curator  "  to  ^ve  in  a  minute  qtuim  jprwmra,  eon- 
tuning  any  observations  or  explanatioas  he  may  hare  to 
make  in  reference  to  the  report." 

The  curator  accordingly  lodged  a  minute,  stating,  vilfa 
r^ard  to  the^rsf  question  put  by  the  Accountant,  Ibt 
Mr.  Onmming  had  for  several  years  oeaned  to  |metic^ 
and  having  left  £dinbur^  the  res  gata  of  the  transactioa 
could  only  be  got  from  soBh  part  of  his  correqtondnee 
as  waa  reoovenble.  Vxom  tiiia  it  i^peared,  that  Ur. 
Smith  had  in  the  first  instance  deacriMid  tiupropertjn 
affi)rding  a  most  denrable  seonri^,  upwards  of  £7000 
having  been  laid  out  on  the  house  &c.,  bendes  the  Tshie 
of  the  land.  Further,  that  Mr.  Gordon,  in  additjou  tolu 
bnriness,  possessed  heritablepropertybeadea  Crw^naddie, 
andwas  heir  of  entailof  the  estate  of  Dougalston,  (of  vloA 
a  rental  was  transmitted),  worth  £3000  per  annum,  > 
which,  if  he  lived,  he  must  in  the  course  of  nature  sue- 
ceed  in  a  few  years.  That  Mr.  Cnmming  represented  \ 
the  inve^ment  to  the  &otor  as  nnexceptionable. 
factor  was  himself  readent  in  Forres,  and  had  no  pemml 
knowledge  of  the  subjeota;  but  it  was  adbmitted  that  be 
was  entiued  to  place  the  most  porfeet  confidence  in  lu 
law-agent.  Gamming,  and  bad  no  reason  to  doidA 
accuracy  of  the  valuation.  Taking  these  fiuitis  into  eofr 
^deration,  he  did  not  act  with  undue  precipitation  orin* 
prudence  in  making  the  loan.  Secondly,  On  the  asonp- 
tion  that  the  factor  was  satisfied  of  the  saffidenej  ^ 
the  security,  it  was  clear  that  there  was  nothing  wra^ 
in  his  entering  into  the  arrangement  to  take  a  new  bond.' 
For,  his  ori^d  security  being  a  second  one,  his  loss  re- 
mained in  the  same  position  under  the  new  as  the  oU  hood. 
Further,  although  Gnugmaddie  actoally  realised  osb 
£3760,  it  waa  originally  exposed  to  sale  at  j£6000,aa< 
was  only  put  up  at  that  reduced  price,  a^t&t  Tirioafl  ttr 
tempts  at  sfJe  had  been  made  at  prices  gndnally  &IE4 
to  £3750.  Mr.  Gordon  had  soooeedfid  to  the  flsbM 
of  Dougalston,  the  &etor  had  been  ranlred  oa  his  seqna- 
trated  ortiate  for  the  baUuioe  due  under  the  bond,  sol 
an  opinion  had  been  obtunod  to  the  e^t  that  the  en- 
tail of  Dougalston  was  invalid,  and  an  action  had  bm 
rused  to  have  it  so  declared. 

The  Gourt  prononnoed  the  follomng  interlocotOT:— 
*■  Having  considered  this  report,  before  answer,  remit  to  ika 
Accountant  of  Court  to  make,  in  the  maoner  be  aw  dsM 
most  discreet  and  satis&ctory,  farther  Inquiiy  m  to  wM| 
potency  of  the  penuns  of  the  name  of  Bturd  to  malE«SktBl»' 
tion  for  the  purposes  of  a  loan  over  the  property  in  yHw; 
and  as  to  the  extent  of  their  practice  at  the  date  of  As  hsi 
in  such  transactions,  and  whether  they  were  known  and  tcHii 
on  In  any  dmllar  transsctiona  among  men  of  linelnsw  la  0^ 
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fow,  lod  cmplojred  to  nlm  lindi  or  snUects  of  &  dmilar 
dnafptioQ,  for  such  trwaaacUoDa  or  for  auea,  and  to  report 
the  detaili  or  results  of  sncb  tnqnirlea, — due  notice  being  given 
\<y  him  itf  ttie  Ume  and  manner  in  which  he  may  make  nich 
iDqaiiy,  that  Ur.  Forsyth  may  be  able  to  farnish  each  iDfor- 
dmUoq  or  evidence  on  these  points  as  he  may  be  able  to  ob- 
tain,—the  Bald  report  to  be  lodged  quant  primam." 

The  AccotmtaDt  lodged  a  second  report,  stating  that 
be  had  remitted  to  Bannatynea  and  Kirkwood^  writers 
in  Glasgow^  to  make  the  inquiriea  directed  in  the  inter- 
lonttoTj  and  sabmittiog  a  report  from  them  to  the  effect 
tkt  thej  had  examined  the  snrriTin^  partners  of  the 
fimof  A.  &  R.  Burd,  and  made  all  mvestigatioiu  pos- 
nble  or  called  for  bj  the  curator,  and  that  the  lemlts 
vere  18  follows: — 

"L  According  to  the  opinion  of  several  parties  brought  for- 
Tud  by  the  curator,  Messrs.  Baird  were  competent,  from  their 
eiperience  as  tradaamen,  and  residence  in  the  dlstiict,  to  make 
snlaation  of  the  property  in  question  fbr  the  parpose  of  a 
Mia  at  pnrchase.  But,  2.  There  ia  no  evidence  to  anew  thati 
st  tbe  dale  of  tbe  loan,  they  had  any  practice  in  valnadona 
tea  Iota  traxiBactiona.  And,  B.  They  were  not  known  and 
relied  upon  io  any  similar  transaction  among  men  of  badness 
la  OUiigiMr.  4.  Nor  is  there  any  evidence  to  riiew  that  they 
were  employed  to  raloe  lands  or  snbjects  of  a  similar  dascri^ 
lioo,  tot  nch  transactions,  or  for  sales^" 

huiJm^CMt. — ^This  is  the  most  important  and  anxious 
qnestkm  wbidi  the  examination  of  the  Accountant  into  the 
■uD^einent  of  Custoriea,  has  yet  brought  before  us.  I  have 
liMowed  modi  thought  on  the  subject  both  before  our  remit 
tf  tbe  case  for  fbrther  iuqairies,  andrfnce  it  came  bai±  to  ns 
tbe  result  of  these  inqairiefl. 

I  un  cf  cn4nion  that  there  Is  one  plain  bfoad  ground  of  jndg- 
■eatoa  which  the  investment  made  by  this  curator  cannot  be 
deMcd.  Terysoon  after  Itwas  proposed,  indeed  when  the  names 
■mflnt  disclosed  to  him,  he  was  made  aware  that  tbe  proposal 
cuK  from  the  ptitOCT  In  law  business  of  Gordon,  the  Id  tended 
tomnw.  He  was  made  aware  that  the  proper^  was  a  villa  on 
fUdi  a  considerable  sum  of  money  had  already  been  borrowed, 
lad  on  which  it  was  proposed  to  expend  tbe  sum  then  proposed 
to  be  raised — a  villa  with  no  land  let,  but  only  what  was  for  the 
VMoity  or  comfort  of  the  place — a  description  of  property  aU 
*»7i  liable  to  great  depreciation,  or  at  least  flactoation,  and  ftom 
*bicb,  in  the  event  of  the  embarrassments  of  the  borrower,  no- 
^ng  could  be  expected  to  be  easily  obtained,  dtberirfprindpal 
<*  interest.  Tbe  car* tor,  agdn,  was  to  invest  a  sum  belong- 
iRK  tea  Inmtie,  and  mostly  all  that  unfortunate  person  bad. 
I>ariDglds  Ufc  it  would  not  require  to  be  called  up,  and  tbere- 
^  «aa  a  most  desirable  loan  to  obtain,  and  the  very  best 
Moritles  might  easily  tiave  been  obtained. 

The  piDposed  secority  was  therefore,  in  every  point  of  view, 

Euodeairable,  and  uie  character  of  property  was  not  of  that 
on  which  it  is  prndent  to  lend  much  money.  The  stato- 
anu  made  as  to  tiie  personal  solvency  of  the  intending  bor- 
<>*«r,  by  his  partner  in  business,  were  worth  nothing,  for  on 
ttnoBsl  security       curator  would  not  have  been  warranted 
mding  the  money.   Neither  was  any  inquiry  made  on  that 
d,  and  if  It  had,  we  know  that  it  would  have  been  found  oat 
t  Ht.  Qordoo  was  in  a  most  desperate  state.   But  tbe  very 
HMut,  that  after  borrowing  one  large  sum  on  this  villa,  he 
tied  other  jesoOO  for  the  purpose  W  improving  the  house, 
as  dearly  as  fscts  comd  speak— 1.  that  the  pnrdiase 
^  vUa  was  bqrmd  Ua  means ;  and,  S.  that  be  had  no 
^  wncty  at  all  even  for  the  oonMbrtaUe  ooonpatioa  of  tiie 

BSa 

Ul  these  were  Important  matters  of  Act,  phin  and  signifl- 
'  to  a  man  of  oudness,  bound  as  the  corator  was  to  be 
'ycoaventnt  with  such  mattnv,  when,  as  a  man  <rf  badness, 
vodvtKA  tUs  offlce. 

Hkb,  fta  tUs  sUte  of  tfah^^s,  knowing  that  the  £2300  of  the 
rtiais  iauuey  of  this  villa  remained  unpaid,  the  curator 
la  tiu  partner  tn  boainess  of  the  borrower — In  other 
■B^totataCTOwerhinMetf— to  obudn  the  valuation  on  which, 
BJW  Ifcl        of  wMdi  aioDe  the  loan  was  made.   No  pre- 
yogyiiflftl  to aaeertdn  whether  the  parties  making  the 
to  the  haMt  of  valuing  property  of  any  kind, 
P<HwMy  tltm  uhaiaeter,  with  a  view  to  loans,  and  wen 


conversant  with  all  tbe  consldwaticns  which  ought  to  be  at- 
tended to  with  reference  to  tbe  security  both  for  Interest  and 
capitaL  The  terms  of  the  valoation  ought  to  have  struck  the 
curator  as  roost  loose  and  unsatisfactory,  and  as  in  no  degree 
ather  such  as  he  had  himself  desired  at  first  to  have^  or  cal- 
culated to  satisfy  a  lender  tookiog  to  his  own  safe^  as  to  tills 
particular,  property.  But,  such  as  it  was,  it  was  solely  the 
valuation  produced  by  tbe  borrower;  and  had  the  slightest 
inquiry  been  made,  it  would  have  been  ascertained— 1.  That 
the  parties  m^ng  it  were  totally  ignorant  of  that  pecoliar 
department  of  butdness— had  never  made  valuations  with  a 
view  to  loans — were  unknown  in  tliat  character,  and  totally 
unfitted  for  sudi  a  trust,  and  had  been  selected  just  beeanse 
they  were  only  country  builders,  and  were  not  fitted  to  discri- 
minate as  to  tbe  objects  for  which  the  valuation  was  made. 
It  would  have  been  found  that  the  builders  did  not  know  the 
object  of  the  valuations — got  no  instructions  in  regard  to  it — 
and  the  party  wfao  made  it  says,  that  ifhe  had  known  tliatlt  was 
for  a  loan,  that  wonld  make  no  difflerenoe  in  tlie  mo^  or  piiodple 
(tf  his  valuation— so  little  ia  he  aware  itf  tbe  eonriderauons  to  be 
attended  to  in  a  valuation  of  that  character.  Then,  accord- 
ing not  only  to  the  result,  but  all  tbe  evidence  that  valuation, 
even  with  a  view  to  a  sale,  after  making  every  allowance  fbr  the 
fall  tn  the  value  of  sudi  property,  was  utterly  extravagant  The 
result  was,  that  £S1S  alone  was  recovered  towards  the  arrears 
of  interest  on  tbe  curator's  loan,  (the  interest  on  tbe  preferable 
loan  not  having  been  paid  for  years),  and  the  wbtde  prindpai 
sum  of  £9000  la  lost  V  anything  can  be  recovered  ont  of 
Gordon's  other  property,  which,  from  the  disclosures  made  to 
the  Court  in  Dudgeon's  case,  must  be  very  doubtftil,  the  curator 
will  have  tbe  benefit  of  it  I  think,  in  such  a  cas^  there  was 
great  carelessness  in  not  ascerteiniag  in  what  state  the  titles 
were,  and  whetlier  under  hjrpothec ;  and  had  inquiry  on  that 
point  been  made,  it  would  have  probably  terminated  the  whole 
transaction.  On  tiiat  ground  alone,  the  loss  was  £500  on  this 
small  property. 

The  AceountantfSnd  afterwards  tbe  Court,  have  i^ven  tbe 
curator  most  full  opportunities  of  supporting  bis  case  in  every 
way  in  which  it  ia  possible,  and  the  result  has  been,  to  force  oo 
the  person  employed  at  first  by  the  Accountant,  oo  the  agenU 
employed  by  him  imder  the  remit  of  the  Court,  and  whose 
extensive  experience  in  business  is  known  to  all,  and  on  tbe 
Accountant  himself  the  condusions  at  which  I  have  arrived. 
I  need  not  go  over  that  evidence.  It  is,  in  fact,  uncontradicted 
evidence,  for  the  opinions  as  to  the  respectability  of  tbe  Bairda 
in  thdr  own  proper  line,  does  not  bear  on  tbe  points  at  issue 
in  any  d^ree  wlutever.  On  the  material  point  in  the  inquiiy, 
the  curator's  own  agents,  of  equal  eminence  in  business  in  Glas- 
gow, were  obligedtooonfoss  that  tb^coold  produce  noevidence 
whatever  in  favour  of  the  cnratar< 

Then,  cm  whom  IsthelosstofUl?  On  the  helpless  lunatic, 
whose  whole  fbnds,  except  a  sum  of  £393,  were  thus  invested  r 
or  on  the  oflicer  of  Court,  paid  for  the  right  disdurge  of  his 
duties,  and  ftom  whom,  in  such  a  case,  tiie  most  scrupulous  vigi- 
lance must  be  exacted  T  After  ftiU  consideration,  I  have  been 
unable  to  entertain  any  doubt  on  the  point,  and  I  am  of  opinion 
that  tbe  curator  must  rqilace  tills  smut  with  tbe  expoues  of 
this  inquiry. 

The  broad  principle  on  wbidi  my  opinion  rests  is  this — ^vis. 
that  the  curator  took  without  inquiry  the  valuation  obtained 
and  transmitted  by  the  borrower  himself.  Greater  rashness  or 
nejgligeace  I  cannot  conceive  in  such  a  case.  Bad  as  the  pro- 
posed secority  nas  in  every  wani  of  view  for  such  a  loan,  the 
valuation  came  to  be  thevHoIpohit  in  the  case, indeed  the  (aly 
thing  wbid)  could  warrant  tbe  loan ;  and  on  a  loose  and  most 
nnsatis&ctorily  framed  valuation  produced  by  tbe  borrower  him- 
self, and  without  tbe  slightest  Inquiry,  the  money  was  lent  Tbe 
curator  must  bear  the  risk  he  ran  of  that  valuation  ttiming 
out  utterly  deceptive,  as  it  proved  to  be. 

tA>rd  Coei&iirn.— I  am  swiy  that  I  cannot  difier.  I  have 
struggled  mtich  to  find  an  apology  for  this  public  otBcer,  but 
cannot.  It  is  put  to  ns,  that  the  conduct  of  the  factor  ought 
to  be  judged  of  on  the  assumption  that  he  entertoined  no 
doubt  as  to  the  validity  of  tbe  security ;  but  I  am  afiaid  that 
Is  no  defence.   It  Is  the  boslneas  of  a  foctor  to  doubt ;  he  is 

Slid  for  doubting,  and  for  clearing  his  transactions  of  all  risks, 
ere,  keeping  in  view  that  For^ut  b  a  public  officer  appointed 
by  authority  to  defend  one  preT^i|fed^|i^  l:^^ovidencOl$4' 
acting  for  himself  he  ought  to  hanr  been  rery  partienuiOn 
his  actings.  Then,  as  to  the  security  itself  I  think  it  Is  no 
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Hcnrity  whatever.  I  hare  the  (cnrntest  oompunoD  for  the 
&ctor,  who  CRD  bare  bad  no  wtong  intention,  hut  we  munt 
conBider  not  only  the  feclingi  of  the  ftctor,  bat  the  condition 
of  the  ward.  Tbe  lunaUc  was  placed  under  the  protection  of 
this  pereoD,  and  by  bis  act  is  reduced  to  the  conditEoa  of  an 
abeolute  pauper.  I  concdTe,  therefore,  though  with  iwret, 
that  we  are  botind  to  make  the  fiwtor  replace  the  mon«y  lost. 
Lord  iimray  coDCurred. 

Lord  Wood. — can  have  no  doubt  that,  In  reference  to  the 
transaction  in  qnestim,  the  curator  and  fwtor  was  influenced 
by  DO  other  motive  than  that  of  discharging  bis  duty  foithfally. 
But  I  am  afr^d  good  intentions  are  not  sufBcient  to  liberate 
bim  from  responsibility  if  he  lias  failed  in  that  decree  of  can. 
tioQ  and  diligence  which  wasincnrobent  on  bim;  and,  although 
most  unwilling  to  come  to  it,  I  have  been  unable  to  redst  the 
concludm  that  there  hai  been  inch  UIuk. 

The  factor  is  a  paid  officer,  and  he  woe  Umsdf  a  idmi  of 
buBtneas ;  and  although  he  employed  another  man  of  budneas, 
through  whom  the  loan  was  in  part  transacted,  it  appears  that 
it  was  by  bis  own  judgment  upon  the  whole  proposal  for  the 
loan  over  Craigmoddie,  that  it  was  ultimately  agreed  to.  In 
emplt^ing  Ur.  Gumming  as  his  aoeot  in  Edinburgh,  the  £kctor 
may  have  acted  rery  properly  and  prudently ;  but  the  foct  of 
having  done  so,  and  that  the  making  tbe  loan  was  approTed 
of  hy  Ifr.  Gumming,  cannot,  In  tbe  circumstances,  relieve  tbe 
Autor  from  liability,  if  that  diligence  and  drenmspection  which 
ought  to  have  Iteen  exercised  was  wanting. 

Now,  at  the  outset  of  the  business,  after  the  factor  bad  re- 
ceived Ur  Oumming's  letter  of  tbe  lOUi  March  1841.  concern- 
ing tbe  propond  for  the  loan,  which  states  the  sum  that  had 
been  expended  on  the  property,  and  the  estimated  value, 
and  other  particulars— and  also  Ur.  Oumming's  letter  of  the 
11th  March,  with  further  explanation  as  to  the  borrower, 
whose  name  was  then  disclosed,  and  his  prospects  in  life,  as 
enhancing  the  sufficiency  of  his  personal  credit — tbe  factor 
appears  to  have  taken  a  most  correct  view  of  the  matter,  and 
of  the  line  of  his  duty.  In  his  letter  ttf  the  16th  March,  he 
states  that  he  was  dldncUned  to  a  second  security  generally, 
bnt  more  espedally  (and  tbe  reason  was  an  excellent'  one) 
where  the  property  Is  In  the  actual  possession  of  the  bor- 
rower, and  when,  of  course,  there  were  no  rents  to  attach  If 
necessary ;"  and  then,  as  tbe  only  means  of  removing  these 
oi^ectionsin  tlieparticularca8e,besays—(rcadBfoUowiDg sen- 
tence of  letter.) 

To  this  view  I  think  the  bctor  ought  to  have  adhered  in 
all  respects,  not  merely  because  It  was  suggested  by  himself, 
bnt  because  It  was  the  proper  one  to  adopt. 

Collateral  secnrit^  for  the  payment  of  the  interest,  confessedly 
was  not  obtained — it  was  not  insisted  for.  Kow,  I  cannot  but 
conrider  even  Aat  a  departure  from  the  prudence  which  the 
fhctor  ought  to  bave  observed,  looking  to  the  nature  the 
property  he  was  dealing  with,  and  Its  being  in  the  natural 
posReseion  of  tbe  proposed  borrower. 

Bat  supposing  tbnt  ihat  could  be  got  over,  then,  if  no  such 
secnrity  was  to  be  demanded,  surely  it  was  tlie  more  incum> 
bent  on  tbe  factor  to  see  that  the  other  reqaisite,  stated 
to  be  essential,  was  fully  and  rigidly  complied  with.  But  was 
It  so  T  I  think  clearly  not,  and  that  the  factor  allowed  him- 
self to  be  satlsfleil  (whether  by  tbe  pennasion  of  Mr.  Gum- 
ming or  not  is  of  no  consequence)  with  what  was  sulMtan- 
tlally  no  compliance  with  it  at  all. 

All  that  was  shewn  tbe  factor  was  a  valuation  which  was 
pocured  by  tbe  borrower, — a  valuation,  too,  with  no  parUcu- 
lan,  but  merely  a  slump  sum  for  tbe  whole— bouses,  land,  so 
lax  as  there  was  any,  wood,  Ac^  all  included— and  giving  no  ez- 
pUuatlon  of  tbe  data  or  priociples  on  which  it  was  made, — 
and  this,  as  it  turned  out,  by  persons  wfao,  according  to  tbe  re- 
port and  productions  in  process,  were  not  professional  men  in 
the  sense  of  the  term  as  usfd  by  tbe  factor  In  bis  letter  of  the 
36th  March,  and  not  persons  of  known  character  and  Judg- 
ment, If  it  be  said  that  this  is  only  wiiat  has  now  been  ascer- 
tsdned,  the  answer  is,  that  if  the  factor  bad  mode  tbepiopet 
inqairies  at  the  time,  be  could,  without  the  slightest  difBcnfty, 
have  then  learnt  the  exact  state  of  the  foots ;— and  had  he 
done  so,  it  is  Imposdble  to  doubt,  that,  in  conidstency  with  his 
f>wn  letter,  he  never  wonld  have  proceeded  with  the  loan  upon 
a  valuation  which  must  have  then  appeared  to  bim  quite  un- 
satisfiictory,  and  not  at  all  answering  his  own  requirement. 
But,  tnr  a  most  unfortunate  neglect,  be  made  no  inquiry ;  and 
defective  as  the  valuation  was,  (a  Mrcumstanos  which  of  itself 


ought  to  a  man  of  husiness  bave  suggested  doubts  of  iti 
being  made  by  persons  employed  apd  trusted  tn  such  tnuse* 
ti  )DS),  he  took  all  tbe  rest  for  granted,— that  is,  tiist  it  had 
not  heen  proctuwd  by  tbe  bonower  for  the  oocsidaD,  and  tbsl 
it  was  a  valuation  made  by  pnrfeMonal  persons  of  known  da* 
racter  and  judgment. 

But  the  fact  was,  that  It  was  procured  by  the  borrower,  sad 
made  by  persons  who  were  wiigbta  and  bullden  in  HOo- 
gavie.  In  the  neigbbouthood  of  the  property^-vwy  reqmMrii 
individuals,  no  doubt,  in  tbdr  own  way,  but  vho^  u  It  li 
proved,  and  admitted  by  tbe  fisctor's  own  agente  in  (Haipiv, 
were  totally  unknown  as  ever  being  employed  by  profeHioDil 
men,  or  relied  on  as  valuators  In  such  transactions— and  both  of 
whom  state,  that  any  valuations  they  ever  made,  even  of  boon- 
property,  were  acts  of  gratuitotv  kindnesst  not  as  proMoul 
valuators— and  the  sanior  of  wfaom  states,  that  they  **  ntm 
valued  house-property  In  Glasgow,  or  Jand  dtbcr  near  fflMpv 
or  near  Milngavie,  except  in  the  case  of  Craigmaddie,"  uA 
that  while,  wben  he  made  the  valuation,  he  dM  not  know  it 
was  for  a  loan,  yet,  "  if  he  had,  it  could  have  made  no  diffa- 
enco  on  his  judgment," — which  sufficiently  instructs  bow  tittle 
he  was  aware  of  the  principle  on  which  he  ought  In  tbstaw 
to  have  acted,  and  bow  Itttio  suited  the TClnotion  wssfcrih 
purpose,  asgiving  oorreet information  to  an  InterestedleDdtr; 
for,  being  villa  property,  it  Is  abundantly  evident,  that  to  pro- 
ceed upon  its  cost,  as  tbe  valuators  very  much  did,  as  t  tot 
of  its  value  for  a  loan,  was  a  most  fallacious  ooutse  to  adopt, 
and  oonld  affiord  no  proper  data  for  a  lender  to  rely  upoo. 

The  value  that  was  put  upon  Oroigmaddle  was  £6470. 
prior  debt  was  £2800;  and  adding  the  £:2000<tf  proposed  ku, 
this,  apart  from  the  £500  covered  by  hypothec  on  the  tKlot 
left  an  apparent  margin  of  £2370.  But  this  without  a  riiilliiig 
of  rental. 

But,  wben  sold,  what  was  the  result  F  It  broagbt  mlj 
£8462  :4  : 2,  out  of  which  the  factor  has  not  received  umw* 
as  to  liquidate  tbe  arrMTS  of  interest ;  so  that  the  cssitsl  III 
total  loss.  Now,  allowing  for  a  large  depredation  mm  tls 
opening  of  railway  oommunicatinn  andsoontUseevstow 
clear,  that  the  remainder  Is  only  to  be  accounted  for  by  thi 
exaggerated  and  erroneous  view  on  which  the  propertr  va 
valued  by  the  Balrds ;  and  I  cannot  persuade  myseU  that  i 
the  valuation  had  been  obtained  from  a  proper  quarter,  rsj 
different  information  would  have  been  laid  befure  the  bOA 
Nor  can  I  hope,  that,  in  tbe  drcnmstancea,  it  is  anytbiiall 
the  purpose  to  bring  forward  statements  by  individuals  t«| 
they  consider  tbe  Bairds  very  intelligent  and  reqiectalfl 
people,  and  capable  of  valuing  such  property.  I 

In  short,  I  am  of  opinion,  that  tbe  factor  permitted  l>fiB<4 
to  be  led  away  from  duly  following  out  the  correct  and  neoil 
nary  line  of  duty,  and  from  tbe  couise  [a,  most  propci  ul 
Judidous  one)  which  be  ha>l  originally  chalked  out  forta 
guidance— that,  accordingly,  although  ii  least  in  part,i|iM 
rently  adfaering  to  it,  be  took  tbe  mere  shadow  fbr  the 
stance,  allowing  his  vigilance  to  slumber,  under  the  infiDeM 
that  bod  come  to  operate  upon  bim — and  that  he  thmfiila 
in  that  diligence  and  care  which  he  was  bound  to  exert,«il 
must  therefore  be  responsible  for  tbe  loss  occodoned  "I 
transaction  he  was  thereby  induced  to  enter  Into.  I 

The  Court  pronounced  the  following  interlocutor  i--! 

"Tbe  Lords  having  resumed  consideration  of  tlie  report offl 
Accountant  of  Court  in  regard  to  the  accounts  of  John 
euraior  /mhu*  for  Lewis  Bobert  Hoyes,  a  lunatic,  and  tba  kmB 
report  of  the  Acoonutout,  with  the  reports  and  resaltteffl 
investigations  which  tbe  Accountant  was  directed  to  f^*^^ 
tiie  Inteilocotor  of  9th  June  1852,— approve  of  tbe  msiuMil 
wblcb  tbe  Accountant  carried  on  the  remit  made  to  bim  bffl 
Court  under  the  s^d  Interlocutor :  Find  that.  In  tbewbokiB 
cnmstances  of  the  case,  the  curator  &oms  was  not  worruMl 
lendiuB  tbe  sum  of  £2000  of  tbe  lunatic's  fnnds  on  tbe  pnv*! 

Crugmaddie,  on  the  valoition  In  process  obtainw  If  V 
borrower  himself,  or  his  partner  in  law.budnees,  willW^'J 
inquity  afl  to  ^  experience,  qualification  or  fitness  eftlMa 
ties  lowborn  tbe  samevrasmada,ortiMprind|teSBnV 
the  sud  valuatton  was  flamed,  or  as  to  any  facts  plislsi*^ 
to  the  said  property:  Find  that  the  whole  amount  <f  UMM 
dpnl  of  tbe  sum  so  lent,  via.  £2000  sterling,  bad  ba^a*! 
the  sale  of  the  said  property,  with  /186;637of  int— 
fore  find,  that  in  his  Cactorial  aeoonnts,  tbe  aaldJl****^ 
is  not  entitled  to  take  credit  for  the  sum  c(  1 


IN  THE  COURT  OF  SESSION,  &c. 


too 


InAmt  thenxHit  n  lost  to  the  said  estatti  under  Iild  mani^ce- 
mtat,  H  if  tbe  same  had  been  dnly  aad  properly  iovested,  and 
tb»t  Ui«  said  John  ForBjth  is  bound  to  replace  add  repay  the 
nid  nm  of  ^£2000,  with  the  interest  dim  and  anretiOTeted  o( 
tbe  ume,  to  ibe  estate  of  the  said  lunatic ;  and  decern  tbe  said 
Md  Ponyth  to  pay  the  said  Bum,  with  tbe  interest  so  far  ns 
unpaid  on  tbe  i;ame  fiom  and  after  Whitsiuiday  1841,  and 
alloveitraet  decree  to  go  out,  In  the  oame  of  the  Acconiitant 
of  CiMirt,  for  the  aaid  sam  and  interest,  as  the  same  shall  be 
filed  and  osceitained  by  the  Accountant  of  Court ;  and  find 
ti»  nid  John  For^th  liable  to  the  Accountant  of  Court,  for 
behoof  of  th6  estate  of  the  said  lunatic,  in  the  expenses  ni> 
CDRfd  bythe  Accountant  In  the  investigation  of  the  said  mut- 
t«r,  both  before  and  after  tbe  remit  by  the  Court  for  farther 
inquy,  and  decern ;  allow  an  account  of  the  expenses  to  be 
ciTA  in,  and  remit  to  tbe  auditor  to  tax  and  report :  Quoad 
riin,imit  to  the  Accountant  of  Coort  to  proceed  la  toe  ad- 
jvtaeBt  oi  the  accounts  of  the  amtor  toma  on  the  prlncii^e 
6xti  by  this  interlocator." 

L»i  Ordinary,  Ctmlnghame. — Act.  Wood  ;  Mackende, 
loDeaftLogan,  W£.  Agent$^l.  CIiri.~(W.a.T.) 


29fA  January  1R53. 
Four  DmstoN. 
BoBEST  Falconer,  Pursuer,  v.  The  Aberdbest 
Railway  Coupamt,  De/enderB. 

Riilwir — CompenMlion — TeitNnt — Lsndit  Clativet  Cniiinlii1ii> 
tioti  Act— Sfntute  H  &  9  Vicr.  c.  19.  §§  36,  37—  The  procU 
li-mi  (>/■§§  86  and  37  of  the  Landt  Claunet  Act  apply  to  ten- 
rniff,  at  well  ai  to  prnprietora,  elaimiitg  compenaatioit,  and  tn  the 
n*e  where  the  railway  company  have  already  entered  im  the 
U*(l*  for  which  eompeiualioH  i*  claimed,  at  welt  at  to  the  case 
<tkere  they  are  omtjf  about  Iq  enter. 

Siilmy— Coinpen»Ktion — Arbttraiion  —  Lends  Clauses  Con- 
H&dMlon  Aei— Statute  8  &  9  Vict.  e.  19.  §$  35.  36.  37« 
A  Unant  entered  into  an  arbitration  to  §ettle  the  amoBJtt  t>f 
m^Miotiom  due  to  him  by  a  railway  company,  whose  line 
passtd  throagh  hi'  lands.  Tbe  sultmisMion  having  fallen  by 
lit  feUure  of  the  arbiter  to  isme  hts  award  within  three 
KMtAi — Held,  that  whether  the  arbitration  was  one  umler 
tkt  Landt  Claiuen  j4e(,  §S5,orMO<,  he  was  not  barred,  by  hav- 
ing nlered  into  it,  from  claiming  eomptntation  under  §§  36 
ndilofthatttalute. 

t<ll«ay_Coin|ien««lioH — Damage — Ltnds  Clauses  Conwiliila- 
tiofi  Act— Statute  B  fc  9  Vict,  c  19,  §§  36,  37—^  tenant 
Ihnmgk  »Aow  landt  a  railway  paated,  gave  notice,  in  terms 
fifi  98o/  the  Lands  Clauses  Act,  of  his  claim  for  com' 
ftsialian,  in  the  following  termt — "  £70  os  the  yearly  and 
ptrnanent  damaget  during  the  remaining  yeart  of  said  lease 
Jnm  Martinmas  ntrt."  The  railway  company  not  having 
given  the  notices  ipeeifed  in  3S  and  S7  for  jury  trial,  the 
ttnant  brought  his  action  under  §  36  for  payment  of  kin  claim — 
Held,  that  as  the  notice  did  not  specify  the  sum  of  damaget 
tUimed,  in  tuch  explicit  terms  at  to  enable  the  Court  to  pro- 
"Man  dterea  de  piano.  t(  ipiu  ineoapetent  undfr  the  statute, — 
««f  defender  ataoilxied. 

The  pnrstier  was  tenant  of  the  farm  of  Newniill  of 
Olcnbmie,  in  Kincardineshire,  for  19  years  from  and 
»ft«r  Whitsunday  1839 

In  1847,  tbe  defeodeni,  requiring  to  enter  and  occupy, 
W  fte  purposes  of  their  rulvay,  part  of  the  lands  of  tbe 
titttej  on  which  the  pursuer's  farm  was  ritoated,  a  sub- 
^moB  was  entered  into  between  tbe  pursuer's  landlord 
>Bd  the  whole  of  his  tenants,  includiog  tbe  pursuer,  on  the 
P»  hud,  and  the  defenders  on  tbe  other.  Pending  the 
*iMarioii,  the  defbndera  entered  on  the  lands  required. 

The  twouBWon  as  to  tbe  pursuer  expired  from  the 
^^Bie  flC  the  ulHter  duly  to  prorogate. 
I  Tht  fomer  thwrenpoD  transmitted  to  tbe  defenders 
|A*  Unrfaig  notice  and  claim : — 

IT^WhiM  Falconer,  Earoter,  rcfiding  at  Buckiesmill.  fn  the 
H^HtvAnfterrie,  oa  lessee  mid  uccupant  of  the  farm,  mlU, 

SCOTTISH  JURIST. 


and  milt-lands  of  NewmllL  In  tho  said  parish,  under  a  lease  for 
18  years  and  crops  from  and  after  Whitsunday  1889,  hereby 
intimate  to  the  Aberdeen  Bail  way  Company,  that  I  claim  com. 
peuBi^on  firom  said  company  to  the  amount  oC — 1st.  £66  for 
temporary  past  due  damages,  with  interest  thereof  since  Janu- 
ary 1847  and  until  paid.  ^  £40  yearly  for  the  three  years 
and  crops  commencing  with  crop  1847,  with  the  periodical 
interest  Uiereof  since  due  and  UIl  paid.  8if.  £70  as  the  yearly 
and  permanent  damages  during  the  remaininx  years  of  MUd 
lease  from  Martinmas  next, — all  in  respect  of  land  taken  off 
my  said  possession  of  NewmtU  by  tho  line  of  the  said  railway, 
and  for  damages  already  sustained  and  to  be  sustained  by  mi;, 
by  the  works  already  executed  and  to  be  executed  In  connec- 
tion with  said  railway  ;  and  I  hereby  give  notice  of  my  desire 
to  hare  the  amount  of  said  ctum  determined  by  a  Jury,  unhM 
tbe  said  company  be  willing  to  pay  tbe  amount  of  compensa- 
tion 08  claimed,  and  enter  Into  a  written  agreement  for  tliat 

Eurpoee,  all  in  terms  of  the  Lands  Clauses  Consolidation  (Sl-uu 
ind)  Act,  1845,  8  &  9  Vict,  c  19  —Dated  at  Buckiesmill.  by 
DnunUthia,  lUiicardinesbIre,  the  80tb  day  of  October  1849. 

"  fiOBSET  FalOOKBB." 

By  §§  35  and  36  of  the  Lands  Clauses  Consolidation 
(Scotland)  Act,  1845,  it  is  provided  as  quoted  in  the 
Lord  Ordinary's  note.    Section  37  provides — ■ 

"  Before  the  promoters  of  tbe  undertaking  shall  present  their 
petition  for  sumraoniog  a  Jury  for  settling  any  cose  of  diiu 
puted  compensation,  they  idiall  give  not  less  than  ten  days' 
notice  to  the  other  party  of  their  intention  to  cause  nch  jury 
to  be  snmmoned ;  and,  In  such  notice,  the  promoter!  of^  the 
undertaking  shall  state  what  sum  of  money  they  are  willing 
to  give  for  the  interest  In  sucli  lanils  sought  to  be  purchaiHid 
by  them  from  such  juirty,  and  for  the  damage  to  be  snstuincJ 
by  him  by  thu  execution  of  tbe  works." 

Hie  defenders  neither  presented  a  petition  to  the 
Sfaeril^  nor  gave  notice  to  the  pursuer  in  terms  of  tho 
Btatnte. 

'Hiereupon  theparsoer  raised  the  present  action  in  the 
Sheriff-Conrt  of  ^ncardineshire,  concloding  for  payment 
in  terms  of  his  notice  and  obum. 

Tbe  defenders  pleaded — 1 .  The  pursuer  having  elected 
tbe  mode  of  having  his  claim  settled  by  arbitration,  and 
matters  having  proceeded  on  the  faith  of  this  election, 
he  was  not  entitled  now  to  proceed  under  §  36  of  tho 
Lands  Clauses  Act.  On  the  contrary,  in  terms  of  §  35, 
bis  claim,  now  that  the  arbitration  luts  ftiUen,  must  im- 
peratively be  determined  by  jury  under  §§  37  tt  eeq. 

llie  Sheriff-substitute,  on  the  ground  that  the  casft 
was  one  which  had  "  been  previously  agreed  to  be 
settled  b^  arbitration/'  dismissed  the  action.  Onaj^teal, 
tbe  Shonff  adhered. 

The  pursuer  having  advocated,  the  Lord  Ordinary,  on 
21st  I^cember  1850,  pronoanced  the  followiag  inter- 
locutor:— 

"  Advocates  the  cause :  Alters  tbe  Intetiocutois  of  the  Sbcriff : 
Finds  that  tiie  pnnmer  havinfr.  on  Slst  October  1849,  glrt-u 
notice,  in  terms  of  tbe  act  8  &  9  Vict.  c.  19  (tbe  Lands  Claustiit 
Consolidation  (Scotland)  Act),  of  bis  desire  to  have  the  amount 
of  compensation  due  to  him  in  respect  of  land  taken  off  bis 
possession  by  the  respondents  for  the  purpose  of  tbe  Altcrdrt- u 
Kailway,  determined  byajury^ln  which  notiee  he  stated  tbe 
nature  of  bis  interest  Id  tbe  lauds  in  respect  of  which  be  clalmetl 
compensation,  and  the  amount  of  the  compensatiou  so  cliilmeil : 
and  tbe  respondents  having  prewnted  no  petition  to  tbe  Sberifr, 
witbin  twenty-one  days  after  receipt  of  tho  said  notice,  prayiiiff 
the  Sheriff  to.Eummon  a  Juiy  fur  settling  tbe  foresaid  claim, 
are.  in  respect'of  tbe  stUdde&iult,  liable,  under  the  86th  Fi.-ctiuii 
t^  the  said  statute,  to  pay  tlie  amount  of  compensation  ro 
clidmed ;  and  therefore  decerns  in  terms  oftbe  libel,  except  in;; 
in  so  far  as  interest  is  concluded  for.  to  be  payable  balf.ytrarly 
instead  of  yearly,  on  tbesiua  of  £70.third  decerned  for  :  Find* 
tbe  advocator  entitled  to  the  expense  Incurred  both  in  tbia 
Court  and  in  tlie  Inferior  Court. 

"  NiAe. — There  are  tbree  modes  of  settlement  with  parties 
whose  lands  are  taken  or  injuilously  affected  by  ttf^K^O^^iC 
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of  a  nilwAT'  companr,  prorlded  for  nnder  tbe  Lands  ClaoBes 
Act,  8  &  9  Vict.  c.  19.  The  first  of  these,  which  is  by  agree- 
inent,  forms  the  inhject  of  the  6tb  to  the  16th  claase  iDclusive. 
Where  the  parties  have  not  afcreed,  the  company  are,  by  the 
17th  section,  to  give  notice  of  their  tntenUon  to  take  the 
lands ;  and  it  is  provided,  that  by  such  noUoe '  they  shall  de- 
mand from  such  parties  the  partlcniars  of  their  interest  in  soch 
lands,  and  of  the  clAims  made  by  them  In  respect  thereof ;  and 
every  such  notice  shall  state  the  particulars  of  the  lands  so 
required,  nnd  tliat  the  promoters  ofthe  nndertaking  are  wiUIng 
to  treat  for  the  purchase  thereof,  and  as  to  the  compensation 
to  be  made  to  all  parties  for  the  damafte  that  may  be  Bustained 
by  them  by  reason  of  the  execution  of  the  works.'  If  for  twenty- 
one  days  after  the  service  of  this  notice,  the  party  sliall  bil  to 
state  the  particulars  of  his  claim,  or  to  treat,  or  if  the  parties 
shall  not  agree  as  to  the  amount  of  compensation,  or  as  to  the 
claim  of  damages,  then  this  ia  to  be  settled  either  (lit.)  by 
compulsory  arbitration,  or  (2d.)  by  jury  trial. 

•'The  former  of  these  miKies  of  compulsory  adjustment  is 
rpffulftted  by  tbe  20th  to  the  85th  section  inclnsire.  By  the 
20tb  it  is  provided,  that  it  shall  be  lawful  to  refer  to  arbitra- 
tioQ.  The  21st  and  22d  regard  cUdms  voder  £60.  By  the 
28d  it  is  provided,  '  If  the  party  claiming  such  compensation 
(beyond  £50)  desire  to  have  the  same  settled  by  arbitration, 
and  signify  such  desire  to  the  promoters  of  the  undertaking 
before  thoy  have  presented  their  petition  to  the  Sheriff  to  sum- 
mon a  jury  in  respect  of  such  lands,  nnder  the  provisions  here- 
inafter contained,  by  a  notice  in  writing,  stating  in  such  notice 
tbe  nature  of  the  interest  in  such  lands  in  respect  of  which  he 
claims  compensation,  and  the  amonut  of  the  compensation  so 
claimed,  and  unless  the  promoters  ofthe  undertaking  be  willing 
to  pay  the  amount  of  compensation  so  cliUmed,  and  shall  enter 
into  a  written  agreement  for  that  purpose,  then,  within  twenty- 
one  days  after  the  receipt  of  any  such  notice  from  any  party  so 
entitled,  the  same  shall  be  settled  by  arbitration  in  the  manner 
heieinafter  provided.'  The  24th  section  regards  tbe  mode  of 
apptdnting  the  arbiters.  The  25th  provides  for  the  appoint- 
ment of  another  arbiter  in  the  event  of  one  of  them  dying. 
The  26th  directs  that  the  arbiters,  before  proceeding,  shall  name 
an  overaman.  The  27th.  that  if  they  refuse  or  neglect  so  to  do, 
this  sliall  be  done  by  tbe  Iiord  Ordinary  on  the  Bills;  and 
after  a  variety  of  other  provi^ns,  the  86th  section  enacts, — 
*If  the  partyflaiming  compensation  shall  Dot,  as  hereinbefore 
provided,  signify  his  desire  to  have  the  qnestlon  of  mch  com- 
pensation settled  by  arbitration,  or  if,  when  the  matter  shall 
have  been  referred  to  arbitration,  the  arbiters  or  their  umpire 
shall  for  three  months  hare  failed  to  make  their  or  his  award, 
the  qiteation  of  such  compensation  shall  be  settled  by  the 
verdict  of  a  Jury,  as  hereinafter  provided.'  Tbe  arbitration 
thus  provided  for  dlffen  eesentially  from  a  submlerion  at  com- 
mon law,  and  most  be  brought  to  a  close  within  three  months. 

"  Having  thus  exhausted  the  subject  of  compulsory  arbitra- 
tion, the  86th  section,  which  is  naturally  introduced  with  tbe 
word  '  But,'  as  regulating  a  new  and  different  mode  of  settle- 
ment, namely,  trial  by  jury,  proceeds  thus, — '  But  if  any  party 
entitled  to  any  compensalion  in  respect  of  any  such  lands  or 
interest  therein,  eueeding  £60  as  aforesaid,  t^all  desire  to 
have  the  amonnt  of  such  compensation  determined  by  a  jury, 
it  shall  in  like  manoer  be  lawful  for  him  to  give  notice  in 
writing  to  tbe  promoters  of  the  undertaking,  of  such  his  dcRlre, 
statiug  in  such  notice  the  nature  of  tbe  interest  in  such  lands  in 
respect  of  which  he  claims  compensation,  and  tbe  amount  of 
the  compensation  so  clamed  by  him ;  and  unless  tbe  promotets 
of  the  nndertaltlng  be  willing  to  pay  the  amount  of  compenm- 
tion  so  claimed,  and  shall  enter  Into  a  written  agreemrnt  for 
thdt  purpose,  then,  within  21  days  after  the  receipt  of  any 
such  notice  from  any  party  so  entitled,  they  shall,  unless  tlie 
question  shall  previously  have  been  agreed  to  be  settled  by 
j^vj^rbitration,  present  their  petition  to  the  Sheiiff  to  summon  a 
'  T^fii^cfar  ajttling  the  s.^rae  in  the  manner  hereinafter  provided, 
/C  tliereof.  they  shall  be  liable  to  pay  to  the  party 

.       -  %       'qij[1{{{,(1  ^  aforesaid,  the  amount  of  compensation  so 
same  may  be  recovered  by  him,  with  costs, 
competent  court.' 

,     -     --  I  be  observed,  that  the  party  desiring  trial  by 

\        ■■"■/J'''>"' 18  pfw^s^yi  In  the  same  way  a«  tin!  party  desiring  the 


/  j^^^^tkd  -as  afon 

I^/Z  0\  ■',  claijtnett  ;,>^  the  Bi 
■  f-C'''*'''f>y  atitioii  in  any  con 
[C>\  ■l.v.^f ."Ko*  Itfa^to  be 


Id  tbe  two  claoses  are  precisely  the  same.  Th(i),tidai 
company  shall  withhi  21  days  agree  to  pay  tiie  m 
and  unless  the  question  shall  previondy  have  bmipri 
be  settled  by  arbitration,  they  shall  preeeut  tbeit  pete 
the  Sheriff  for  a  jury, — in  de&ult  of  which,  tb^M 
liable  for  the  amount  of  compensation  dalmed. 

"It  does  not  appear  to  the  Lord  Ordinary  thstttmil 
slightest  perplexity  in  these  provbdooa  Tbe  tomjaif 
notice  of  their  demand,  which  is  in  law  a  taUiwoftkeh 
If  tbe  parties  agree,  there  is  no  more  to  be  Bidd  bi  then 
If  for  twenty -one  days  tbe  party  £ul  to  state  tbe  jn&m 
his  claim,  and  do  nothing,  tbe  company  may  then  pncd 
application  to  the  Sheriff  for  a  jury  trial.  Bdonttiiii 
Iwwever,  the  party  may  signify  hto  derire  to  bsve  tha 
settled  by  arbitration,  stating  In  such  notice  the  utm 
interest,  and  the  araotmt  ofthe  compensation  cUntei, 
being  done,  a  compulsory  arbitration  is  ^en  pnnidedfct 
oversman,  if  necessary,  is  to  be  named  by  jndickl  ul 
and  the  arbitration  must  bedetermined  within  thm » 
on  the  other  hand,  tbe  party  do'  not  derin  to  bti 
statutory  arbitration,  Uien  he  la  to  give  notice  t^Vkim 
ft  jury  trial,  stating  in  like  manner  the  natnreof  hiti 
and  the  amount  of  his  claim,  and  if,  within  tweo^-oti 
from  that  date,  the  company  do  not  present  thai  ja 
then  they  are  liable  for  the  amount  d  the  compoBilii 
claimed.  They  are,  in  short,  held  as  confened,  and  tixp 
is  entitled  to  recover  the  amount  of  his  claim,  wiib  toa 
"  It  is  not  diqmted  that  this  is  the  neoeasaiy  cook^i 
where  the  party  desiree  a  Jury  trial  at  first  But  U  isai^ 
the  same  coneeqnmoe  does  not  follow  where  artntaoi 
been  first  entered  into  and  proved  abortive ;  in  ote* 
that  if  the  party  has  once  selected  the  remedy  ctf  tbe  9i 
tion,  he  is  entirely  cut  out  from  that  ofthe  S6tb.  HiTiir 
desired  an  arbitration,  it  Is  maintained,  that  altbwft 
arbitration  prove  abortive,  he  cannot  obtain  ajnirtiiili 
the  provision  of  the  86th  section.  The  Lord  Oidinsnti 
entert^n  sadix  a  view  of  tbe  subject,  for  it  necmugii 
to  this,  that  if  the  party  has  not  this  remedy,  faebsiitoui 
the  statute  at  all. 

"The  act  makes  the  promoters  of  the  nndertsbngih 
party  at  whose  instance  an  application  for  jury  trial  etc  ki 
There  is  no  machinery  uoder  which  tbe  iwoprietor  a  < 
can  make  an  application.  Bat  if  Uie  parties  eaoBOt  if» 
if  the  sutntory  arbitration  has  Alien,  or  even  ff  ti»  nkia 
their  umpire  shsll  for  three  monUis  have  failed  taa^' 
or  his  award,  then  the  35th  section  exinvssly  pn*^ 
'  the  question  of  such  compensation  shall  be  stMled  it 
dkst  of  a  Jury  as  hereiuafter  provided.'  It  it  ssid  tki' 
'  hereinafter  provided,'  may  mean  aooording  totbefiia^ 
preeerilwd  by  the  act,  and  m»  not  spedallj  rrfff  If  ^' 
■ection,  which  immediately  follows.  But  even  if  tliii  ** 
it  could  be  of  no  benefit  to  the  respondents,  for  tbe  ccs^ 
tion  is  still  to  be  settled  by  tbe  *  verdict  of  a  jnry'  n^' 
statute,  and  there  is  only  one  way  in  which  that  radirt* 
obtained.  A  party  in  whose  case  the  arbiters  htn  ^ 
pronounce  their  award  within  the  statutory  period 
months,  is  surely  one  *  who  desires  to  have  toe  smouitrfi 
compensation  determined  t^a  jnry,* and therefixekebHi^ 
the  express  terms  of  the  36th  section.  The  eompsny.  «*' 
can  bring  aboat  this  result,  if  they  are  not  williiifc  S)|4 
amount  of  compensation,  must  present  their  petitioi  * 
twenty-one  days,  and,  in  default  of  their  doing  wo,  thejiK* 
for  tlie  amount  of  the  sum  claimed.  Tlie  claim  beiif ' 
they  are  held  to  acquiesce  in  It  unless  Uiey  present  dtdr^ 
Kay  they  are  bonnd,  under  tbe  37th  section,  to  gi**!"' 
notice  before  preseutieg  that  petition,  and  to  stalt  *^ 
they  are  willing  togitv;  and  it  is  now  settled  liWrUill 
sion  of  this  less  tmportaut  kiud,  snlgects  themlnttaofM 
ces  of  the  36th  section,  even  although  the  pelltiai 
wtthiu  the  twenty-one  days. 

"  That  pmnt  was  determined  in  Uie  case  afdieBisI* 
Hortbem  Railway  Cumpany  v.*Leven,  23d  Hay  iMl* 
10,  p.  1013,  where  the  principle  of  strict  enfoiOSttWtg* 
tutury  regulations  against  the  compalsory  tshsw^*^ 
carried  muuh  farther  than  is  nectasary  here.  IsiM^ 
company  had  presented  their  petitkm  witlkki  twyifj 
as  directed  by  the  36tb  section,  but  they  bad  fidMHj^ 
ten  days'  notice,  required  by  the  37th  section,  tt 
to  present  the  application,  uid4p  state  whtt  Mil**" 
pensaticntheyoi^^^g'^i^.^tftl 
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vu  not  hul  to  tha  patltkm,  and  it  vai  ttroogfy  atsned,  that  to 
IHuiih  the  Deglect  (rftbe  97th  Mctloa  the  serioas  confeqitence* 
dinctif  imptifed  for  a  failvre  to  present  a  petition  onder  tiie  36th , 
wu  to  any  Ae  liability  toofiu-.  The  decision  (afflnntnf;  the 
iflterlocator  of  the  Lord  Ordinary)  was,  tiowever,  against  the 
nilny  comptoy.  Mor  is  it  auiroportant  to  observe,  th«t  Lord 
Miekeape  {»ho  was  in  the  miaority)  treated  the  case  of  a  total 
UIdis  to  pmsent  the  petition  within  twen^-ooe  daya,  at  one 
wUdiiMeMarilyledto  UaUU^fortheamoantdahned.  Hia 
loidiUp  obsorw  ■  '  I  wtderstand  the  86^  aectioo  to  mean, 
tbuOe  proowtert  of  an  undertaking  of  this  sort  mokt  either 
•eqiince  fa  the  value  pot  on  his  lands  by  tiie  proprietor,  or  pre- 
KDtt  petition  to  the  ^leriff  within  a  given  time,  to  summon  a 
jo;  far  the  purpose  of  asoertaiuinR  its  value.  If  they  deliber- 
it^BBgleet  to  present  this  petition,  th^  mnat  be  held  to 
Mfiiace  hi  the  valuation  of  tlie  owners.  But  if  tbdr  flillore 
i«eCrwn  accident,  u  from  the  bhinder  of  their  messenger,  or  if 
tbeff  petitioa  be  dobctive  in  formality,  I  tiiink  it  very  hard  that 
%(hoold  have  no  opportunity  of  rectifying  the  mischance.' 
Koclnog  was  done  by  the  company  in  the  present  case,  however, 
iftet  tliay  received  tbe  statutMy  notice,  end  no  apoAogy  is  oflered 
Ar  ilieir  Mrt  havtog  oom^ied  with  the  36th  aectjon,  so  that  they 
lanthenudvei  entMy  to  Uame  for  the  conaeqnences.  it  is 
iltooMterisl  to  observe,  that  in  the  case  of  Leven,  there  had  not 
nnl;  beeo  a  sabmisaion,  but  a  decree-arUtral,  whidi  was  reduced. 
Thi)  circumstance,  although  certainly  not  argued  on  by  the 
pirtiei  u  oclnding  the  operation  of  tlie  36th  section,  wsa  fully 
bHbn  tbe  Court,  and  was  not  considered  by  any  of  the  Judges 
ulDTolTing  any  such  conseqnenoes. 

"Were  there  anything  in  the  view,  that  a  party,  having  once 
cbosenartutration  nndertlw  statute,  is  precluded  from  afterwards 
kniling  himself  of  the  3«th  section,  even  although  the  arbitra- 
tioD  proved  abortive,  this  could  only  tw  rested  on  the  ideni  that 
)»  hid  exennied  his  statutory  option.  But  such  is  not  the  fact 
>a  the  |we*ent  case.  There  was  no  nomination  of  arbiters  and 
■lorenman  under  tbe  act  at  alL  There  was  an  ordinaiy  snb> 
"i>a»  at  common  lew.  That  instrument,,  dated  3d  and  fith 
'October  ^Stt,  la  a  contract  and  agreement  between  the  rdlway 
■^(Htpany  on  tha  one  hand,  and  ttu  proprietrix  of  the  lands  and 
of  ber  tenants  on  the  other,  containing  an  ordinary  sub- 
n>i«un  to  two  arbiters  to  fix  tlw  amount  of  compenvtiun  due 
to  ach  party  respectively.  It  confers  a  power  on  the  arbiters, 
in  cose  tbey  dififer  in  opinion,  to  name  an  oversman,  and  to 
I><wogate  tbe  sntHnlislon  at  pleasure,  a  sort  of  arbitration  totally 
dibtnit  from  that  which  tlie  act  enjoins.  No  decree-arbitral 
buiag  been  pronounced,  so  far  as  the  advocator  Is  concerned, 
lie  »u  perfec^y  at  liberty  to  have  given  notice,  eitlier  under 
t)»  S3d  section,  demanding  the  statutory  remedy  of  compulsory 
artitirstkm,  or,  under  the  36th  secUon,  for  the  other  statutory 
maedy  of  trial  by  jury.  He  chose  the  latter  alternative.  He 
*>s  Dot  estitled  to  pnaent  an  ap[^ication  in  bis  own  name ;  and 
the  company  lievlDg  n^flectad  to  do  so  (fur  wUch  they  liave 
■uted  no  reesan),  ue  xesnlt  is,  they  must  pay  the  anurant  of 
Ihe  demand. 

"  Tiie  Wd  Ordinary  has  only  farther  to  observe,  that  certain 
otQcctiona  were  stated  to  the  form  of  the  notice.  The  omission 
ta  ipedfy  the  section  is  of  no  consequence,  atui  the  act  was  therein 
nAdeDtly  referred  to.  All  ^t  it  requires  is,  that  the  party 
shall  state  tbe  nature  of  his  Interest,  and  the  amount  of  the  com- 
Penaatkn  daimed.  He  haa  done  so  anbstantlally,  although,  per* 
^N>  with  more  amptiflcation  than  was  necessary.  The  action 
cooclndes  in  terms  of  tlie  notice,  and  the  advocator  will  l>e  In 
|x*«e8sion  of  a  snffldent  and  effisetive  decree  when  be  obtains 
ooe  in  termi  of  tiie  libeL 

"The  anumnt  demanded  is  said  to  be  most  tinreasonahl^. 
fiat  the  Ooort  cannot  enter  taito  such  oonsideiationa.  If  eo.  the 
MBpany  had  the  leas  enmae  for  neglecting  the  nodce,  and  thus 
enaliUagthe  party  Immediately  to  go  to  trial.  At  any  rate,  the 
uml  OnHaary  has  no  means  of  judging  of,  or  right  to  Inquire 
into,  tbe reaaooafaleness  of  the  demand.  The  statute  declares 
t^at  theuKMUit  must  be  paid,  and  this  is  as  binding  as  n  statu- 
t<^  felwbt  would  have  been.  Having  at  one  time  had  some 
Mtpwrimi  In  Mda  of  tfala  kind,  IhB  Lord  Ordinary  lias  aei^n 
■nqrlMUMeefverdlota  which  were  looked  upon  by  parties 
^thr  m  Cnealy  inadequate  or  ptepostefoosly  exorbitant,  and 
^"Uyaa— mieiialle  as  the  eama  leqwotivdy  oOtod,  whldi  were 
^  oftaa  irtde  asunder." 

Tjjtjij^faaders  Teclaimed,  and,  in  addition  to  the  other 
otMav  aSnded  to  by  the  Lord  Prendent,  pteadedr— 


The  puFBuer'a  notice  was  not  in  terms  of  the  Btatute. 
What  he  was  bound  to  state  was  the  amount  of  his  loi^s 
in  ooe  distinct  snm,  so  that  decree  might  be  pronounced 
therefor  de  piano.  What  did  the  parsaef  claim  here  ? 
If  he  claimed  ^70  per  annum  multiplied  by  the  remun- 
ing  years  of  his  lease,  that  was  phunly  incompetent,  ranee 
that  could  not  be  the  true  amount  of  his  loss.  If,  on 
the  other  hand,  he  claimed  the  amount  of  a  loss  of  £,10 
per  annum,  that  also  was  a  claim  for  wluch  the  Oourt 
could  not  decern  do  plawt,  as  it  inyolred  the  calcnlatioa 
of  what  was  the  value  of  a  future  loss  of  £70  per  annum. 
Railston  v.  York  Newcastle  and  Berwick  Bailvay,  14 
Eng.  Jur.  1021. 

The  pursuer  answered — The  claim  was  stated  so  as  to 
meet  the  ooutingenoics  of  his  position  as  tenant.  There 
was  nothing  incompetent  in  asking  for  payment  of  a  cer- 
tain sum  per  annum,  in  place  of  one  sum  down;  and  the 
claim  was  stated  in  the  way  it  was,  to  meet  the  case  of 
the  termination  of  the  lease  before  the  lapse  of  the  nine- 
teen years. 

Lord  PrendenL—Hen  the  railway  company  reqnired  certain 
ground,  of  which  t)ie  pursuer  was  tenant.  It  was  at  first  re- 
solved to  enter  into  an  arbitration  to  settle  the  amount  which 
the  railway  company  were  to  pay  for  tbe  land,  and  accordingly 
we  have  ainbmission  in  process,  whidi  tlie  landlord  of  this  piece 
of  ground,  and  hi*  tenants,  entered  Into  with  the  railway  com- 
pany. This  arUtration,  however,  became  abortive,  and  tlie 
pursuer  gave  a  notice  to  the  company  of  his  purpose  to  have 
his  damages  assessed  before  the  Sheriff  and  a  jury.  It  does  not 
appear  what  was  d<Hie  in  the  submisidon,  but  that  is  not,  in  my 
view,  of  importance.  The  pursuer's  notice  was  in  the  following 
terms, — (reads.)  The  pursuer  says  that  this  notice  was  given 
tinder  $  36  of  the  Lands  Clauses  Cunsididation  (Scotland)  Act, 
and  t  am  not  disposed  to  differ  with  him.  The  railway  company 
did  not  within  twenty-one  days,  as  mentioned  in  the  statute, 
state  what  course  they  were  to  pursue  with  r^ard  to  tlie  claim. 
The  pursuer  then  raised  an  action  against  the  railway  com- 
pany to  have  the  amount  of  his  claim  at  once  paid  over  to  him, 
in  consequence  of  their  failure,  under  the  statute,  to  give  any 
notice  as  to  their  intentions  with  reference  to  the  claim.  Tlilt 
action  was  met  by  tlie  company  with  several  defences,  all  of 
which  resolve  into  this,  that  |  36  does  not  apply  to  the  present 
case.  The  Sheriff  sustains  the  defences ;  but  the  Lord  Ordinary 
has  altered  his  judgment  The  notes  of  both  Sheriff  and  Lord 
Ordinary  shew  that  they  confined  their  attentinn  to  one  plea. 
Bat  the  case  assumes  a  different  aspect  before  us.  ^e  otgec- 
tion  btiKm  the  Sheriff  was  founded  upon  certain  expressions  in 
§1  85  and  36  of  the  Lands  Clauses  Act,  and  was  to  the  efflect, 
that  the  parties  having  previously  gone  into  an  arWtraUon,  the 
present  action  was  incompetent.  Now  I  think  that  a  bad  objec- 
tion, and  that  the  Lord  Ordinary  was  right  in  repellingit.  This, 
therefore,  brings  us  to  tbe  other  objections  stated  liere,  and  into 
these  I  at  least  must  go,  as  I  agree  with  tbe  Lord  Ordinary  in 
regard  to  the  otgectjon  whidi  be  has  disallowed.  The  ;&«f  of 
these  other  ol^tiona  Is  a  veix  broad  one  Indeed,  beiiv  to  tbe 
effect,  that  teoante  do  not  come  under  §  36,  and  Its  adjacent 
sections,  at  all.  Now,  I  think  that  these  secUons  embrace  the 
daims  of  all  parties  having  interest  in  lands,  and,  among  others, 
of  leseevs.  It  is  said  that  the  interests  of  tenants  <ire  provided 
fi>r  only  by  §  112,  and  the  following  sections.  But  I  do  not  agree 
with  this  view,  thinking  that  these  sections  were  fhuned  for 
certain  spedal  purposes,  having  reference,  to  tbe  relation  of 
tenants.  A  teetrnd  objection  is  to  the  effect,  that  the  provisions 
of  the  statute  as  to  assessment  of  compensation,  apply  only  to 
Innds  to  he  entered  upon,  and  not  to  lands  upon  which  entry 
baa  already  been  mode  by  the  company.  I  am  of  opinion  that 
this  objection  is  not  well  founded,  in  the  terms  of  the  act.  The 
Knglish  case  quoted  to  ns.  Is  not  In  pdnt.  It  pcooeeded  npon 
§  68  of  the  English  Lands  Clauses  Act.  but  we  have  no  clause 
with  similar  provisions  in  the  corresponding  Scotch  Act.  Lord 
Campbell  states  in  that  case,  that  the  language  <^  the  English 
Act  is  different  from  that  of  the  Scottth  Act  The  tidrd  olijec- 
tion  is,  that  the  arliitratiim  which  the  parties  entered  into  here, 
was  not  an  arbitration  under  the  statute.  This  I  take  to  tie  a 
bad  ohiection.  If  thearbitration,i^,^^^^l^sjp^^tOW@ 


212 


REPORTS  OF  CASES  DECIDED 


no  btr  to  thii  proceeding ;  If  it  be  not  nnder  the  ttatate,  ttUl  1p*a 
can  it  stand  in  the  vay.  The /o«rtA  olgpction  U,  that  tlie  pre- 
■ent  dalm  It  not  stated  in  proper  ttrmt,  to  as  to  entitle  the  pnr- 
Buer  to  ttie  decree  be  now  ask*.   This  objection  Iiaa  all  aloni; 
weighed  moat  upon  my  mind,  and  I  am  now  dispoeed  toanstaio  it 
for  the  followinK  reasons.  1  do  not  tliink  the  purauet'a  notice  tti 
ttie  defbnders,  t^his  claim  for  compensaUon.  state*  the  amount 
of  the  compuniation  which  he  claims,  as  is  required  by  the 
statute,  or  so  as  to  enable  him  to  get  decree  for  it  at  owv. 
If  he  wishes  to  have  a  decree  in  terms  of  his  claim,  tbe  terms 
of  it  must  be  unobjectionable.     It  is  rery  probable,  that  if 
tilts  claim  had  actually  gone  before  a  Jury,  it  miglit  have 
been  put  in  shape,  but  the  demand  at  present  made  by  him  Is, 
that  be  ahould  bare  s  decree  de  piano  In  terms  of  bis  clHini, 
without  ftirtlier  inquiry.   In  making  such  a  demand,  he  must  he 
cleariy  within  the  terms  of  tbe  statute.    I  do  not  cee  that  we 
hare  any  power  in  thfe  Court  to  alter  the  terms  of  claim,  when 
parties  stand  un  their  rights,  and  as  the  (lemand  made  ta  rigorous, 
its  form  should  be  unexceptionable.   The  claim  ia  made  by  the 
pursuer  as  tenant  To  the  first  liead  of  damages,  tIs.  £6^  I  do 
not  see  any  objection.  Tlie  second  head  may  also  be  sustained, 
•s  it  is  for  damagea  past  and  due ;  and  nil  that  ia  necessary  tit 
make  its  amount  c(>rtain.  is  to  add  tbe  sums  claimed  for  these 
three  bygone  years,  together  Into  one  sum.   Bnttim  third  beHd, 
I  am  afraid,  willnntdo.  Two  objectinnsare  taken  to  it.  Thef1r«t 
is,  tliat  this  is  landlord's,  and  not  tenant's  damage,  that  is  cUinied 
by  tbe  party.    But  I  tliink  ttiis  too  criticaL   The  second  and 
DKire  fwinldable  objection  is,  to  the  form  in  which  the  claim  is 
'  stated.   I  read  tbe  £70  yearly  as  meaning  an  annual  paymeut 
in  future  of  £70,  as  damage  during  tbe  remaining  years  uf  the 
lease.   Now  it  appears  to  me  that,  under  the  statute.  It  was  not 
competent  for  tbe  pursuer  thus  to  atate  his  claim.   But  it  is  al- 
leged in  defence  of  this  mode  of  stating  Uie  damane,  that  the 
claim  iicootingent,  AS  the  lease  may  come  to  an  end  by  thedentli 
of  the  present  tenant,  or  by  other  circumstances.  Such  a  contin- 
gency would  not  improve^  bnc  injure  tlie  purauer'a  position.  But 
does  this  party  provide  for  the  continirency  ?  The  claim  does  not 
mean  this,  that  you  are  tu  multiply  X70  by  8^.  the  number  of  the 
remaining  years  of  the  lease.   If  it  meant  that,  it  would  not  be 
a  contingent  claim  at  all.   But  further,  such  a  claim  would  not 
be  good  foe  thia  other  reason,  that  if  tlie  ralue  of  the  sums  of 
damage  claimable  for  fdtnre  years,  were  to  be  calculated  at  the 
time  of  making  the  claim,  Uwtr  amount  would  he  different  from 
the  arithmetical  result  which  would  be  produced  by  the  mere 
mnltipliuatlon  of  £70  by  8^.   The  amount  to  be  deducted  Inr 
a  present  payment  would  for  one  thing  depend  on  the  ? altie 
of  money  at  the  time.    A  mere  aimple  arithmetical  pro> 
ceas  will  not  ascertain  the  amount.   By  certain  arithmetical 
cal,'ulationa,  an  approximation  to  the  amount  may  be  reached, 
but  the  element  of  ooniingency  would  still  be  always  present. 
Tlie  expression  *amount  of  compenaatioii'  is  explained  by  §  36. 
But  how  Is  a  daim  framed  In  this  way,  to  be  met  by  the  opposite 
party?   The  amount  of  compensation  fur  severance  damagea  is 
to  be  paid  at  once  by  §  114.    Now.  are  not  the  damages  iiere 
clatiued,  juat  in  the  same  case  t   I  don't  object  to  the  purxuer 
stating  bis  loss  as  £70  a  rear :  Tliat  is  a  competent  coarse.  But 
when  he  asks  it  In  this  form,  he  asks,  nof  (As  ^rcMitf  eabM  o/^70 
a  year,  but  jnst  £70  a  year,  which  la  quite  ■  dififerent  thing,  lie 
cannot  make  usa  jury,  to  inquire  into  tite  particulars  of  his  claim, 
and  to  assess  its  amount.  He  might  pntbably  liare  amendtil  his 
claim  before  a  jury  if  it  had  gone  to  them.   But  we  are  here  in 
a  very  difi^rent  po^iti'Mi,  fur  what  he  now  asks,  is,  decree  con- 
form to  his  claim.  Sections  to,  II  and  I  l2,of  the  LandaClHUBes 
Act,  have  been  quoted  to  us  in  this  matter.   Section  10  is  quite 
inapplicable  tothecase.  The  party  whosegroundls  taken.and  the 
railway  company,  are  empowered  to  desl  with  the  lands,  hut  it 
ia  only  persons  entitled  absolutely  to  dispose  of  lands,  t\M  sre 
empowered  to  deal  vith  the  company  for  feu.dutiea  or  jiimnal 
payments.    Section  1 13  applies  only  to  the  very  special  mutter 
of  rent,  and  ita  adjustment  between  landlord  and  tenant.   Now , 
If  none  of  thexe  sections  obviate  tlie  olyection  to  the  claim  being 
decerned  for  de  piano,  I  see  no  ground  on  whtch  it  can  beobviatvd. 
Nor  do  I  tbink  this  decision  very  hard  upon  the  purauer,  as  he 
may  make  a  better  claim,  and  obtain  his  true  damages,  not*  ith> 
standing  this  judgment. 

Lord  Cmningfumu.—'Vfhile  I  concur  in  many  of  the  obserra- 
lions  of  your  Lordship,  and  ccHne  to  the  same  conclusion  as 
In  the  Judgment  lo  he  pronounced  in  this  rase,  my  opinion  ix, 
with  ileferenee,  fonndcd  on  a  different  ground,  which  it  is  my 
duty  I  ri  lly  to  explain. 


I  agree  with  your  Lordship,  that  the  grounds  m  which  tlw 
learned  SheriOii  proceeded  in  dismissing  the  application  nade  i<> 
them,  cannot  be  sanctioned ;  but  I  beeitate  to  flhd.  tbu  it  it 
incompetent,  and  contrary  to  the  act,  for  a  ttnm(,wbencltimint; 
damages  under  specific  heads,  to  set  forth  in  one  of  his  artidv 
tlie  yearly  depreciation  of  the  amaal  worth  or  rent  doe  for  kit 
farm,  wlwn  depreciated. — which  substantially  resolves  inio  « 
claim  for  abatemttil  of  rent,  fur  deterioration  of  his  posseiiion 
during  tbe  whole  futura  years  of  the  lease.  Tliis  is  at  leatt  a 
clear  and  intelligible  gromd,mn(l  subject  of  claim;  and  Isppn- 
hend  it  foils  within  the  wonh>,  and  scope  and  olgect,  of  tbe  II  jili 
seclioo  of  the  Lands  Clauses  Act. 

lliat  cUnse  relate*  to  the  upporihimtitt  ^  rtnt,  and  I  cbbin( 
read  it  so  as  lo  limit  it  merely  to  a  divisioa  of  rent  brtntu 
landlord  md  ttnani ;  the  words  uaed  exclude  that  constnctiaa, 
as  it  isAxpreasly  provi4ed.(i<>  f  I  IS),  in  the  caseofsahjectslidii 
for  more  than  a  year,  that  tbe  neoessary  "  apportionmeiit  nuf 
be  settled  by  agreement  between  JeMoran^fesase  of  such  Isndion 
the  one  part,  and  tlie prmotert  of  th*  undtrtakuig  on  tbe  other  pan : 
and  if  such  apportionment  benot  so  settled  by  agreement  brtofte 
the  parties,  such  apportionment  «Aa//  he  utUtd  bjf  du  Slivif." 

The  pre>«u(  case  appears  to  me  to  fall  directly  within  thn 
clauK,  both  according  to  the  object,  and  to  the  natural  meaninc 
of  the  worda  used.  Attend  lo  the  itenu  of  claim  here.  TV 
tenant  claims,  first.  Iiis  lues  for  the  three  years  first  spectHeil 
as  tor  past  crops,  and  tor  tlint  commenced  and  current.  'Thenlw 
cUima  X70  per  annum  for  lite  i/earfy »nil  permoHent  damage  tol>' 
sustained  during  ihe/uturt  years  uf  the  leaae,  after  Martinim 
then  next  {18-19).  As  it  is  staled  on  record  Umt  bepaidjCSOof 
stipulatetl  rent  t<>  liia  landlord,  his  claim  for  peroiatKDt  Avusk 
amounteil,  according  to  his  own  view,  to  £70  yearly,  to  vbidi 
extent  lie  nlleved  tho  railway  cMnpsny  were  bound  lorriieti^ 
I  him,  leavin,!  only  £10  of  the  original  rent  payable  to  tIte  Uivm. 
To  me.  such  a  claim  plainly  resolves  into  a  process  of  ^pvtiM- 
mmt  of  rent,  during  a  specific  term  of  years,  between  teiw>i. 
landlord,  and  railway  company,  ia  tbe  sense  of  the  clause  bt- 
foro  quotetl. 

In  tlint  view,  however,  the  tenant's  proceeding  before  tb 
Sheriff  wsa  manifestly  defective  and  objectionable.  The  tow 
tpos  not  ealUd  at  oU,  and  is  not  pow  before  ,iia.  Tbe  tenant  ils' 
calle<l  for  aaaessiiient  of  the  claims  bjf  a  Jury, — while  tbe  tp- 
portioament  Is.  by  tbe  clause  quoted,  U/t  to  thu  Shtr^ 
Tliese,  particularly  the  fieii.eftflfte«  <A«  JiasDr.  1  hoM  a  tsul 
defoct,  as  tlie  appearanoe  of  the  landlord  ia  essential  to  tbe  ilo* 
Rsc(>rtainment  i>f  the  tenant's  claim.  Jfon  eotutat  that  iIm 
railway  company  may  not  have  settled  with  tbe  proprietor  U 
the  whole  diminution  of  rent,  and  that  the  claim  of  the  temt 
does  not  fall  to  be  adjuated  with  his  landlord.  Oo  this  groaikL 
I  hold  that  there  is  audi  an  error  in  the  peooecdings,  ia  not  c*U- 
ing  the  lessor,  as  eompHs  us  to  dismiss  tlw  applioation. 

It  fotlowa,  however,  from  the  view  now  taken,  that  I  iIhwI  I 
have  great  difficnity  in  sanctioning  the  objei^ion  to  the  cUim. 
as  mule  for  nn  anmirtt  poymtnt,  for  tbe  reiualnder  of  the  lt«<-> 
instead  of  a  capitHlsnin.  Looking  both  to  tbe  lOthandlld'' 
cIaiwo!!.  there  are  vRrious  cases  in  which  such  annual  paxmroi* 
may  bu  agreed  on  in  tbe  formation  of  railways:  nnd  if  soc'i 
tennly  payments  may  be  oovHwnted  betwenn  railway  si'J 
parties  annually,  I  oouorive  that  they  may  bo  tbe  snbjoct 
daim.  and  enfuiced  to  such  extent  as  is  reaaonakle  and  cum- 
pptent,  by  a  jury,  or  by  the  Sheriff  wlwn  the  award  is  left  <" 
blm.  Faither,  It  appMni  to  me  that  a.  computatiun  of  S'Idu^I 
loss  is  often  the  most  foir  and  intelligible  mode  of  calcnUiiiu: 
the  loss,  and  when  not  objected  to.  as  was  the  case  here,  1  k' 
no  Incompetency  In  giving  effect  to  it.  L  hare  an  idea  (M 
coropctHMtlona  on  that  principle  are  frequently  awardeiL 

With  regard  to  the  iNfieutl}/  of  contrasting  the  amount  alii- 
mately  awarded,  with  tbo  cUm.  that  appoarx  V>  me  quite  idotl- 
When  the  Sheriff  or  aJiiryconsideratenant'sclaimforaDiituI 
low,  during  the  short  term  of  an  unexpired  lease,  they  us' 
give  a  yearly  allowance  higher  or  less  than  has  been  dainiHi, 
which  on  ordinary  rules  will  determine  the  oasts  witbealdlDi- 
cutty ;  and  even  whero  the  tenant's  claims  are  •onbfned  » 
tbe  judgment,  or  made  out  In  a  slump  sum.  tbe  oom5)arisoii  >'< 
tbe  claims  with  the  sum  awarded,  to  determine  tbe  eoito.  *'" 
In  the  great  majoiity  of  cases  be  reaulved  by  a  very  sltnpla 
arithmetical  calculation.  Surely,  if  a  party  oUim>>  £70 
ally  of  abatement  of  rent  for  the  futtne  yeHru  of  a  leSM. 
Rets  £10  more  or  Icu  by  the  ultimate  judgment,  ttieie  can  (w 
no  difticultv  in  declaring  whether  tii«  teulcr  m«  o^vil  W 
equal  to  the  award.   Digit  .ed  by  CiOOgle 
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Baton  th«sperUI  oljectinn  to  the  preKcnt  application  al- 
mdy  ekplainvd,  I  oonciir  In  tho  propubitiuu,  that  tbe  case  la 
lu  piewiit  ibape  niivt  be  dfKioiitHed. 

M la<ry.~Yonr  liordehip  in  the  choir  has  cxhaoxted  all 
tht!  mtHiDds  of  my  opinion,  and  I  therefore  do  not  thtnk  U 
t  aximTy  to  go  over  those  groandt  again.  I  mtiKt  guard  mj. 
rt\f  fna  being  supposed  to  coo  car  in  the  groonds  of  tht<  loxt 
iltlivered  o[dDlon.  I  think  that  the  matters  iu  issne  lirtwe«ii 
the  preMDt  parties  and  not  regtlhUed  either  hy  sections  10  and 
11,  or  by  secMon  112.  Farther,  section  112  ha«  no  relation  to 
duDims  at  all.  bat  only  to  rent.  Now,  in  this  cam,  a  claim 
of  £T0  a-Tear  in  clearly  not  a  claim  for  rent,  for  I  see  on  record 
ihatthe  wbole  rent  of  the  farm  poesesHed  by  the  claimant  In 
<'a\j  £80,  and  only  aliont  seven  Aons  ure  taken  fmm  the 
tcuB^  the  extent  of  his  wbole  fcrm  Iwlnfr  about  200  acres. 
ligtM  with  the  Lord  Ordinary  that  this  claim  has  not  been 
Urredbytbe  KubmlKion  entered  into  between  ttie  parties; 
i>ut  I  thinlc  it  has  not  bern  prof«mnl  so  as.  in  terms  of  tlie 
ustvte,  to  entitle  the  cluimanC  to  tiie  very  severe  remedy  liu 
V  Qoir  uking.  Tbe  SOth  section  is  not  exactly  a  penal  enact- 
mcot,  Still  it  is  a  very  htivrre  enactment  in  the  way  In  whirli 
itdtpsr^  wishes  to  avail  himself  of  it.  A  party  so  elidming, 
innt  shew  tliat  lie  Is  very  clearly  within  the  terms  of  the 
Kiktate.  The  claim  wonid  need  to  be  made  to  aform  affoniing 
■•pportDoities  and  facilities  for  ascertaining  and  valuing  the 
varioQt  contingencies  of  a  right  of  lease.  A  particular  sum 
rliould  tie  given  in,  tailing  into  consideration,  and  allowing 
W  all  these  matters.  The  party  asking  from  us  a  decree 
Jtfbae  must  bring  his  claim  before  us  in  an  extricahle 
tiuipt.  The  obserniUons  already  niado,  »hew,  itiat  tlie  Court 
iguld  not  prononnce  decree  at  once  upon  this  claim.  But  it 
^  niity  by  snch  a  jodgnient  at  unce  converting  the  claim  into 
n  decree,  that  wu  can  act.  We  cannot  enter  Into  tbe  meribt 
of  the  claim,  and  nwess  the  amunnt  of  damage  due.  We  have 
iMprely  a  minbtei  iul  fimctlon  to  perform  In  pronouncing  decree 
witbLiclaliu,  niMl  no  jKiwer  tooo  anything  else. 

Lord  J'niiiiear.—l  Imve  brail  deured  to  say  by  Lord  Fu|. 
hiton,  that  lie  ill  in  iKMScadon  of  my  views,  end  concurs  in  i 
ttw  picttDt  dedrion. 

1^  Court  pronoanoed  tW  following  interlooator: — 
"Bccal  tbf  inlerkoalur  of  the  Lord  Unlinsry  :  Advocate 
ibecBiue :  Find  that  in  the  nutice  ofdate  SOth  October  1849. 
prenby  tlw  adviicatur  Robert  Falwner  to  tlie  Aberdeen  U  lilwsy 
Compsny,  lio  did  not  state  ihe  nmnnnt  of  uompeiiastiun  claimed 
hiia  in  such  termi  ■«  to  entitle  liini.  under  the  36Ih  sectiuii 
•■f  tbe  •tatnte,  tu  maintain  the  prervnt  sctiun  siniinst  them  : 
Suitain  thed^nca  mHiiitained  by  tlie  Aberdeen  Railway  Com- 
pany on  that  ground,  but  n-pel  all  tlie  utiier  grtnimis  of  ilefSeiu-e 
"uiotained  by  them :  AsKiilzie  tbe  reKpondenis,  tbe  Abenleen 
Kntlway  Company,  Iruiu  tiie  whole  concluaiuns  of  the  somoiuns 
ill  the  Inferior  Court,  and  decern  ;  reserving  still  to  the  pursuer 
to  claim  eompeoMtiun  from  llie  deleiider.>i,  ami  to  make  bin 
claimitffectual  in  a  competent  manner;  Find  (he  advocator  liable 
in  eipeiiMs,  both  in  tbia  Court  and  in  the  Interior  Court." 

fjird  OnHharjf.  Koberlson. — Act.  ftul.  tien.  (Il^ndyside),  Mac- 
keiisie:  CttninKbam  and  Bells.  W.S.  AgiHtM.—Ati.  Dean  of 
l^acully  (Ingli-).  Christisnn,  r«noey ;  Webster  and  Benny,  W.S. 
Agait^L.  CUsnb— (W.a.T.) 

Itt  FOtraary  1953. 
lj|KM>KD  Division. 

Dr.  MiuK^s  TBiMTEBa,  J*uramrff  v.  The  Farocuial 
fwnootjiArrEU  of  AiiBitvKBimHiRE,  and  others,  Ue- 

frwlcis. 

Timi— Tru*l- Deed— CnnMrnrtton — A  trull- tetllement  iHrtcted 
tk»t  ikemiMual proettdt  oj  ikt  Inut-jimjitrlj/  thoutd  bt  uffp/iej 
"fir  pnmotimg  tht  edmeaiwH  of  poor  ckildrtt-,  vKd/or  im/iroir' 
i»f  tie  mi  JituM  of  poroehiai  ackoolmarlerM  in  iht  cvsM/jr  of 
Aimittm,  m  smcA  iMjr  "md  SMnser,  and  umdv  aw&  regmla- 
IfSai,"  fff  ttu  trmtltr  mtgiU  appuiit ;  and  in  cant  of  bit  dymtj 
"  SfMoaf  tutabtiMiiitf  «My  /nrmaimit  $*t  of  ruUt  and  reyiila- 
'^MM.'VAr  tnmee$  mere  em/ioaered  to  "  Mttabliuh  rmUi  and  re< 
UMlatttn*  tktmnehei,  at  Bwy  bt  ihokI  ir  nrcordaitee  with  the  faltnl 
M*tni«tMr<  /rom  mt,  or  txprension  of  wy  opimon  cotittiHtd  in 
*t  hiten  or  other  paptrt  undtr  tity  hand,  un  the  truKteti  uhull 
"^teiae  beet  caleututed  to  aitain  the  end*  b^ore  exprtued." 
Tie  Astf  Jktlktr  provided,  that  the  manaal  procttd*  nf  the 


eitate  thould  '•  be  bestowed  ia  naau  oj'  JE20  meh  to  the  mo$t 
dnerviag  pariah  tchoolmattert  wtthiH  the  conaig  iff  Aber- 
deen," in  terntt  oj  ditectiout  therein  eimtaiaed.  The  tranter 
having,  during  hit  lifetime,  put  the  ehuritu  to  a  eertaia  exUmt 
in  practice,  but  having  died  without  ettablitking  ang  tet  of  re- 
guiationa /or  itt  adminittration — Circumttaneet  in,  and  termt 
of  deeds,  under  which— Held,  I.  TTiat  ia  framing  the  regw- 
htiont,  the  trunteet  were  entitled  to  connder  and  take  into  ac- 
count letlert  of  the  tettator,  relating  to  hie  charitable  scheme, 
written  prior  to  the  deed  of  trust,  and  also  the  actings  of  the 
truster  himneff.  2.  That  the  truateet  were  entitled,  under 
reference  tu  the  deeds,  tetters,  and  actings  of  the  truster,  to 
decide  as  to  the  sort  of  schools  the  aid  of  the  trust  was  to  be 
given,  and.  accordingly,  to  extend  that  aid  to  schools  ap- 
jienring  not  strictbf  to  come  within  the  dttiijnation  of  school* 
in  the  tnitt-dted.  •  .I.  And,  generallg,  that  under  the  targe 
i/iacrttioHury  pt/wert  vetted  in  them,  it  was  for  the  trustees  to 
tiecide.  uniftr  such  rt/erence,  what  rules  and  regulations  were 
belt  calculated  (»  attain  the  ends  expressed  in  the  iruit,  and  that, 
exctpt  on  a  ttatemeni  of  abuse  or  ptrueriion  of  funds,  the  Court 
wouid  not  inttrfere  with  the  administration  of  ihe  truH-eitate. 

The  late  Dr.  Milne  of  Bombay  died  in  1841,  leaving 
a  tnuit-deed  dated  14th  June  1841,  and  a  last  will  and 
testament  executed  on  2Gth  June  1841.  It  was  held  bj 
the  Court,  31st  May  1844,  that  the  two  deeds  must  hie 
read  together,  as  formiog  the  last  will  of  the  deceased. 

By  the  tmst-deed|,  Dr.  Milne,  on  the  narrative — 
"  that  1  have  it  mucli  at  beat  t  to  increaso  the  means  of  edn< 
CHtiun,  especially  by  piomoting  the  religious  and  moral  io- 
Ktrnctiou  of  poor  children,  in  my  native  conntv  of  Aberdeen, 
ill  North  Bvitaio,  and  in  the  parish  of  Nether  Banchory  (situ- 
ud-d  partly  in  Abeideendiire,  and  partly  In  Kincardinesliire, 
wheni  one  of  my  parents  once  redded),  as  well  as  to  improvv 
th>!  condition  of  parochial  sclioolmastets  there,  particularly 
tlinse  of  tlioconnt.^ districts;  and  having  resolved  to  bestow, 
for  the  attainment  of  these  ends,  the  rcoidne  of  my  means  and 
et>Ut«,  beritablu  and  moveable,  after  payment  of  such  legacies 
«K  I  may  l»equeRth," — 

conveyed  the  whole  estate  of  which  he  should  die  pos* 
seased,  to  the  late  Arthur  Dingwall  Fordyce,  Esq.  of 
Brucklay,  and  others,  as  trustees,  with  power  to  sell,  &,c. 
The  purposes  of  tho  trust  vere,  payment  of  debts  and 
legacies,  and — 

"  Lttttlg,  To  (lay,  assign,  and  make  over  tbo  free  proceeda  of 
my  said  heritable  and  moveable  entate  from  time  to  time,  as 
the  r>ame  aball  l>e  received  or  come  into  possesKioii,  and  all  in- 
lerestH,  dividends,  and  annual  produce  thereof,  to  sncb  persons 
a<i  X  sball  appoint  aa  trustees  and  managers,  by  any  writing 
under  my  hand,  and  felling  such  appointment,  to  the  said 
Aithur  Dingwall  Fordyco,  (one  of  the  trustees  nominate),  witli 
the  following  official  fretitlemen,  vidtUctt,  the  Lord  Provoet,  tlie 
eldest  Bailie,  auil  the  Dean  of  Guild,  and  tbe  Members  of  Par- 
liament of  the  cit^  and  of  tho  county  of  Aberdeen,  tbe  Prin- 
cipals of  Kings  and  MarischalCollegeSfthe  Moderator  of  the  city 
of  Alwrdeen,  the  Moderator  of  the  Presbytery  of  Aberdeen,  the 
Preddent  and  Treasnrur  of  the  i$oclety  of  Advocates  in  Aber> 
deeu,  the  two  eldest  Hinistersof  the  town  of  Aberdeen,  and  tlie 
Ministers  of  the  parishes  of  Skene  and  Nether  B  lucliury,  all  for 
tho  time  being,  and  their  successors  in  office,  and  to  any  thr<.'e 
or  more  of  them  accepting,  with  power  to  them  to  asttume  into 
titu  trust  along  with  themselves  any  number  not  exceeding  ten : 
And  I  bersbyjlirect  that  the  said  trustees  and  manaseiii  sliall 
apply  the  interest,  dividends,  and  annual  produce  of  such  se- 
I'uriiiex  or  landed  pro]>erty,  from  time  to  time,  as  the  same 
shall  become  due,  fur  promoting  the  relicions  and  moral  edu- 
cation of  jKMir  children,  and  fur  improving  the  condition  of 
parochial  scboolmasteni  in  the  said  county  of  Aberdeen  ami 
parish  of  Nether  Banchory,  particularly  iu  the  country  districts, 
in  such  way  and  manner,  and  under  such  conditions,  rules, 
and  regulations,  aa  I  may  appoint  by  any  writing  under  my 
band,  however  iufotmal  the  same  may  be.  if  sufficiently  indi- 
cative of  my  intentions  ;  and  In  case  I  shall  die  without  esta- 
liliahlog  any  permanent  set  of  rnles  and  regulations,  tlien  the 
foresaid  trustees  and  manageis  aie  hereby  autborieed  and  em- 
powered to  form  and  establ^  ntlesond  regulations  themselves 
as  ^nay  be  most  In  accordance  with  the  latest  inrtroctiona  fruia 
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me,  or  exprewrfon  of  taj  opinion  contidned  in  My  letters  or 
other  papers  trndtir  my  hand,  whether  the  same  be  nl^ed  or 
not,  and  as  the  said  trustees  and  manafrerB  nhall  conceive  bent 
calculated  to  attain  the  ends  before  expressed  :  Declarint;  al- 
wnys,  tliat  the  income  of  my  said  means  and  estate  sball  al- 
ways be  applied  in  such  manner  as  not  in  an;  way  to  relieve 
tlie  heritors  or  other  penonBfirom  their  legal  obligation  to  snp- 
port  paruchial  school mafters,  or  to  dimlnUfi  the  extent  of  nnch 
support,  and  so  as  not  to  Interfere  with  the  rights  or  powers  of 
heritors  and  presbyteries  over  school rasB tent,  or  the  schools  en< 
trusted  to  their  care,  as  the  said  rights  cr  powers  are  by  law  in- 
sured to  them  :  And  in  order  to  enable  my  said  tnistees  and  exe- 
cutors, and  also  the  said  tnuteos  and  managers,  to  perform  this 
trust  more  easily,  I  hMfuby  authorize  them  to  appoint  a  &ctor, 
with  power  to  both  setsftftmstees  before  appointed,  tocom  pound, 
transact  and  agree,  or  to  submit  an<  refer  any  qnestioos  or 
differences  that  may  arise  Wtween  them,  and  any  other  per- 
son or  persons,  in  relation  to  the  trust-estate— all  which  trans- 
actions and  submissions,  with  the  decreet^-arbitral  to  follow 
thereupon,  shall  be  valid  and  effectual and  that  they  should 
not  be  liable  for  omissions,  nor  he  liable  liHjftdi  in  sofiinm;  and 
that  the  trustees  should  have  power  to  assume  new  trostees ; 
"  reserving  always  to  myself  my  own  liferent  use  and  enjoyment 
of  the  whole  preraises,  with  full  power  to  me.  at  any  time  in 
uiy  life,  and  even  on  deathbed,  to  revoke,  alter,  or  innovate 
these  presents,  in  whole  or  in  part,  in  any  manner  of  way  I 
may  think  proper,  or  to  burden  the  same  with  legacies ;  but 
declaring,  that  In  so  &r  as  tbeK  presents  shall  not  be  altered 
or  revoked,  the  same  shall  he  ralid  and  eSfectnal,  although 
found  lying  in  my  custody,  or  in  the  custody  of  any  person  for 
my  behoof,  undelivered  at  the  time  of  my  death,  with  the  de- 
livery whereof  I  hereby  dispense :  And  I  consent  to  the  re- 
gistration," &c. 

In  his  irill^  Dr.  Milne,  after  direcUng  payment  of 
debts  ieo.j  proceeded— 

"  And  vrith  reference  to  the  plan  of  education  now  partly  in 
operation"  (in  Aberdeen,  under  the  auspices  of  Mr.  Dingwall 
Fordyce),  "  and  contemplated  to  be  gradually  extended,  as 
specified  in  a  deed  executed  by  me  for  t^at  purpose,  and  which 
deed,  is  hereunto  annexed,  it  Is  my  wish,  should  sucfa  meet 
with'Ulss  Amy  Oreen'a  concurrence,  that  she  should,  in  con- 
junction with  my  friend  Arthur  IXngwall  Fordyce,  employ  htT- 
self  as  the  Lady  Directress,  under  his  instructions,  of  superin- 
tending these  iDsUtutioDs,  sud  that  my  executors  in  Bombay, 
in  such  case,  take  an  early  opportunity  of  sending  her  t«  join 
my  said  friend  Arthur  IHngwall  Fordyce,  whom  I  have  ad- 
dressed on  the  subject." 

Afler  beqticathing  some  additional  legacies  and  annmties, 
the  will  proceeded — 

"  In  the  above  bequests^  I  have  done  Justice  to  those  whom  I 
consider  to  have  claims  to  my  protection  and  support,  and  as 
it  has  pleased  Providence  to  ble^  me  with  modeiate  means, 
I  am  desirous  that  these  after  my  decease  should  be  rendered 
a  blessing  to  as  many  others  as  the  extent  of  these  means  will 
admit  ^ 

"Itisedocation  which  chiefly  constitutes  tiie  difference  In 
the  qualifications  of  mankind,  and  as  it  is  to  this  source  that 
I  mainly  owe  my  own  cradual  advancement  in  life,  I  am  natu- 
rally disposed  to  attach  a  high  value  to  its  powerful  and  en* 
lightening  influence,  and  feel  anxious  to  enable  it  to  diffuse  a 
more  genial  and  cheering  ray  throughout  that  part  of  a  coun- 
try which  greatly  requires  such  aid,  and  wbicb.  I  trust,  will  feel 
ths  benefit  of  my  endearours, 

."  So  small  is  the  pittance  of  salary  which  fs  In  general  be- 
stowed  on  the  parish  scbooImasterH  in  BaMUand,  that  littie 
inducement  exists  for  mun  of  any  talent  or  acquirement  to 
engage  in  such  an  office ;  the  sources  of  instruction  are  con- 
svquentiy  proportionally  defective ;  and  the  youth,  whose  miuda 
ought  to  be  formed,  find  but  a  poor  and  ill-adapted  model  for 
improvement. 

"  It  is  therefore  highly  important  that  the  ritnation  of  the 
pniiiih  schoolmarter  should  oo  improved,  because  it  will  iuduce 
men  of  abilities  and  of  education  toeng^insticbata8k,anil 
I  feel  that  the  pecuniary  means  or  property  which  I  may  pos- 
sew  at  my  death  cannot  be  better  employed  than  in  improv- 
intl  sources  of  Imparting  instruction  and  knowledge  to,  and 
ctinseqnentiy  of  elevating  the  character,  and  by  this  means  of 
piuwoting  tbeadntacement  In  life,  of  gene  rntiona  yet  unborn. 


**I  then  (dvti  and  bequeath  the  annual  Interest  of  alimonies 
except  the  snms  above  specified,  and  these  sums  also  as  ths 

parties  become  inelieible,  or  die,  or  the  period  of  bequest  ei- 
pires,  to  t>e  bestowed  in  snms  of  £20,  twenty  pounds,  each,  to 
the  most  deserving  parish  schoolmasters  within  the  county  of 
Aberdeen,  and  that  the  selection  of  thoee  persons  be  niade 
anonally,  as  directed  in  a  special  deed  framed  by  me  for  tlie 
better  conduct  of  this  bequest,  always  giving  a  preference  to 
the  most  populous  parishes,  and  to  the  beet  attended  sdMMb; 
for  the  sums  that  may  be  granted,  each  schot^mastertowhoai 
they  are  paid  riiall  be  obliged  to  educate,  without  fein,  tweoty. 
five  poor  children  who  oould  not  otherwise  provide  the  meant 
of  paying  for  their  educatlou,  and  that  the  selectton  of  snch 
cbildniQ  be  made  by  the  kirk-session  of  the  paridi.  When 
this  annual  grant  of  £20,  twenty  pounds,  Is  In  addltton  to  any 
other  salary  he  may  receive.  Is  once  bestowed,  It  is  not  agtin 
to  l>e  withheld,  excepting  in  the  case  of  &ulty  or  Immord 
condnct,  which  case  is  to  be  determined  by  the  Synod." 

Miss  Green  declined  to  have  anything  to  do  with  the 
troBt.   Up  to  the  period  of  Dr.  MUne's  death,  the  pW 
of  education  already  adverted  to  as  in  MteraUon  in  Ahe^ 
deen,  comprehended  schools  not  strietly  parochial;  and 
in  regard  to  the  plan,  and  Dr.  Milne's  Meas  gentfaDy, 
in  relation  to  education,  considerable  correspondence  took 
place  between  him  and  Mr.  Dingwall  Fordyce,  embracing 
a  period  anterior  to  the  date  of  the  settlements.  Mr. 
Dingwall  Fordyce  died  rabseqxient  to  Dr.  Milne,  when 
part  only  of  the  correspondence  was  obtainable.  The 
funds  realized  being  scarcely  sufficient  for  the  full  pur- 
poses of  the  trust,  and  doubts  having  occurred  in  regard 
to  the  rif^ts  of  the  trustees  to  lay  down  certain  mot 
for  the  administration  of  the  ftmd,  which  had  been 
adopted,  and  which  embraced  a  power  to  dismiss  at  plea- 
sure any  beneficiary  once  put  on  the  Aind,  and  also  in  le- 
ffard  to  the  powers  of  the  trustees  to  indnde  in  it  any 
but  parochial  sohooImasterBstrictiy  so  called,  the  present 
action  of  declarator  was  brought  at  the  instance  of  the 
trustees  againstthe  Parochial  Schoolmasters, the Teaclicrs 
of  the  Se^ional  Schools  in  the  City  of  Aberdeen,  and  the 
Teacher  of  the  School  of  Portlethen,  to  have  it  foond— 
"  1.  That  the  parish  or  sessional  schools  in  the  dty  of  Aberdeen, 
or  at  least  such  of  them  as  have  had  their  constitutions  ap- 
proved of  by  the  presbytery  of  the  bounds,  and  whose  teachen 
have  been  brought  under  the  jurisdiction  of  the  said  pmbj- 
tery,  and  have  subscribed  the  Confescdoo  of  Faith  and  Fononti, 
and  qualified  to  government,  all  In  the  same  manner  as  tbt 
teachers  of  proper  parochial  schools,  and  also  the  school  ftt 
Portlethen,  in  the  parish  of  Banchory  Devenick,  are,  accoid- 
ing  to  the  terms  and  meaning  of  said  settlements,  and  for  tin 
purposes  of  Dr.  Milne's  bequest,  to  be  regarded  as  parochial 
schools,  and  the  teachers  thereof  entitled  to  partidpote  in  tlw 
endowment,  if  selected  by  the  pursuers,  trustees  foresaid,  and 
their  successors  in  office.  2.  That  the  parish  of  St  Feigus,  (s  pa- 
rish in  Banffiihire,  but  locally  surrounded  by  and)  situated  in  tbe 
district  of  Bucban,  In  the  county  of  Aberdeen,  Is,  ai-cording  to 
the  terms  and  meaning  of  said  settiementit,  and  for  the  pnrpoert 
of  the  bequest,  to  be  r^arded  as  a  parish  in  Aberdecnriiire,  snii 
the  teacher  thereof  entitled  to  participate  In  tiie  endowmfnt 
if  selected  by  the  pursuen."   8, 4,  6.  That  the  fbnds  of  tba 
tmst^estate  ot^ht  to  be  distributed  by  tfae  pursuers  nndv  cer- 
tain conditions,  and  on  certain  principh^,  as  set  forth  in  lb* 
summons.  6.  "  That  the  pursuers,  as  timtees  under  the  «ttlf 
menta  of  the  said  Dr.  John  Milne,  were,  and  they  and  the)' 
succesHon  in  office  are,  entitled  to  establish  rules  and  r»nla- 
tions  for  tfae  due  administration  of  the  beqnest  made  by  hiDt 
from  time  to  time  as  they  see  fit,  sooh  being  idwajs  oouUent 
with  these  settlements,  and  with  the  letters  and  other  wittbi;* 
referred  to  therein ;  and  that  tfae  rules  and  r^ulations  tifv^' 
fled  in  the  condescendence  hereunto  annexed,  which  were  p>^ 
pared  and  estixblished  by  the  pursuers  and  their  predecetfDi* 
in  office  for  the  management  of  the  bequest,  and  In  puticnb^ 
the  rules  and  regulations  specially >8et  forth  in  artkhi  8I>  ^ 
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Ifae  tiwtoei  in  the  doe  and  legal  ezerciw  of  the  powers  oon- 
(erred  aa  them,  aod  «n  tdDdlng  on  the  poraaurs  and  their 
taasmois  in  oBloe,  and  on  all  sen oolin asters  admitted  to  the 
bcDefit  thereof,  till  altered  by  competent  antltority." 

A[^>eiranoe  vaa  entered  for  the  Parochial  School- 
masters of  Aberdeenshire,  who  jAeatUd — 1 .  That  the 
tfrnt  ^'parochial  Bchoolmaster/'  used  in  the  settlements, 
mitet  be  read  in  its  strict  technical  sense^  and  that,  therc- 
^  five,  it  was  iDoompeteot  to  extend  the  benefits  of  the 
^TBt  to  the    Sessional  Schoolmastors"  in  the  city  of 
Aberdeen,  and  the  schoolmaster  at  Portletben,  mentioned 
in  tbe  first  conclusion  of  the  Bummoos,  none  of  them  be- 
ing proper  parocAtW  schoolmasters.  2.  That  it  was  in- 
competent to  interpret  the  intentions  of  the  truster  as 
to  the  character  of  schoolmasters  to  whom  the  charity 
mi  to  be  extended,  by  reference  to  his  correspondence 
!  prior  m  date  to  hiB  settlements,  (which  all  the  corres- 
pondence produced  was),  the  ntmost  eflfect  that  could  be 
pren  to  such  correspondence  bein^,  that  it  might,  in 
virtne  of  the  express  reference  to  it  m  the  trust-deed,  be 
employed  in  fruning  instructioas  as  to  the  administra- 
tion of  the  scheme,  after  its  objects  had  been  ascertained 
in  terms  of  the  settlements,    3.  That  St.  Fergus  was 
not  an  Aberdeenshire,  but  a  Ban&hire  parish;  and, 
/ojt/y,  that  many  of  the  principles,  rules  and  regulations, 
prop(»ed  to  be  settled  by  the  pursuers,  were  inexpedient 
and  olgectionable  in  tlwmselves,  and  vitra  vires  of  the 
pnnoers. 

Appearance  was  also  entered  for  the  Sessional  School- 
nuters  of  Aberdeen,  and  the  schoolmasters  at  St.  Fer- 
gos  and  Portlethcn,  who,  however,  acquiesced  in  the 
amdaaons  of  the  ,  summonSi 

The  Lord  Ch^ary,  on  16th  July  1852,  pronounced 
the  following  interlocutor,  the  note  to  which  gufficiently 
ciplaios  the  facts: — 

"fiepels  the  defences  for  the  Parochial  Scboolmasten  of 
Abetdeenshire  :  Sastains  the  pleas  for  the  Sessional  or  Piuro- 
cbiil  SdKxdmaiteii  of  Aberdeenshire  and  others :  Finds,  de- 
cena  aod  dedarei,  in  terms  of  the  ooncloidons  ol  the  libel : 
l^dg  that  the  expenses  incurred  by  the  whole  parties  in 
thti  action,  form  a  proper  cliarge  a^nst  the  trust«8tate  of 
the  deceased  Dr.  John  Milne. 

"A'oU, — 1.  Dr.  John  Miloe,  before  execntiog  the  testamentarr 
deeds  which  form  the  sabject  of  the  present  discnssion,  had, 
duflfly  through  the  inatrumentality  of  Mr.  Arthur  ItfngwaU 
Foidyce,  done  much  for  the  cause  cn  edDcation,  aod  for  adran- 
cin^  the  condition  of  pariefa  schoolmasters  in  Aberdeenshire. 
As  oarly  as  the  6Eh  of  Fvbrnury  1883,  he  wrote  to  his  friend  as 
to  two  parishes ;  and  with  the  view  of  advancing  ttie  status  of 
the  schoolmasters,  he  says — As  an  expcrimeut,  I  could  wish 
to  ascertain  bo«'  &r  the  aid  of  £20  a-year  to  each  of  the  abore- 
meiitiuied  paiidiea  would  operate  to  eucoumge  a  hettet  class 
of  teachers.^ 

"Among  other  schools  to  which  h«  gave  his  support,  there 
were  fonr  Sesiooal  Schools,  as  they  are  termed,  in  the  city 
of  Abvrdeen.  To  these  he  frequenuy  alludes,  and  he  plainly 
coo»idered  them  as  parish  schools.  whi^tht:i  with  pei£ect  lugai 
■cotuacy  or  not*  dovs  not  appear  to  be  oi  much  importance. 
One  of  these  rchools  was  that  of  Trinity  Church  parish,  as  to 
wUch,  on  SOth  September  1887,  he  says-—'  The  case  of  your 
Trinity  Church  school  presents  a  very  difiFerent  picture,  and 
kfiords  such  a  case  as  will  require  your  attention ;  and  I  rt;- 
■joest  you  to  mention  to  Ur.  Simpson  that  your  plao  will  he 
ioiiaediately  extended  to  promote  his  laudable  effort? ;  and  it 
will  be  for  him  uid  thoSesiioa  of  hit  e&w^A  to  select  fit  objects 
for  your  approval,  and  that  a  sidary  of  £20  a-year  will  be  paid 
to  ttv  teacher,  who  will  be  required  to  conform  to  your  r^gu- 
Utfons  as  ramrds  the  children  under  your  establtshmenL  .  .  . 
i  wfllba  dt^hted  to  find  that  the  other  mtrdi  or  parishetof 
jowimfnoiiig  city  follow  ike  example  of  TrinUy  ptuit/i ;  and  if 
caMasMWing  similar  urgency  to  that  of  this  parish,  are  brooglit 
funw^t  I  *ul  tiot  fail  to  attend  to  your  application. 


"  AgMD,  on  the4th  of  January  1838,  be  writes—'  In  rcsard 
to  the  OiOrUt  SAoolt  which  are  about  to  be  estabUsbed  In 
Aberdeen,  which  are  likely  to  amount  to  ten  in  number,  I 
would  suggest  that  the  same  rule  be  adopted  as  I  hare  now 
proposed  in  the  case  of  the  Gilcomston  teacher,  which  has  for 
its  object  to  establish  some  incentive  to  exertiou,  before  you 
augment  the  salary  to  the  higher  rate  of  £20,  because  you 
will  see  wliat  portion  of  iutcIUgence  and  zeal  you  will  liave  the 
pleasure  of  rewarding.'  .  .  .  Oo  the  4th  of  Uarch  1888 — 
'It  will,  I  trust,  be  a  point  of  sealous  rivalship  between 
Nether  Banchory  and  PartUthenaa  to  the  efScieot  inFtructloo 
which  each  may  impart ;  and,  to  encourage  these  ^entlemeo 
to  exert  themselves,  I  beg  you  to  signify  to  tbcm,  that  I  shall 
request  you  to  confer  the  higher  salury  of  £20  on  the  most  ac- 
tive and  successful  instructor;  and,  if  both  are  Kealous,  and 
their  efforts  conspicuous,  that  they  shall  both  be  encouraged 
by  the  fmprovemeot  of  their  income  ;  while  you  will,  of  course, 
increase  the  number  of  children  to  the  required  number  of 

twenty  or  twenty-five,  if  fit  objects  present  thcmaelves  

On  (a  former)  occasiou,  I  suggested  to  you  to  be  guided  by  the 
necessity  of  each  particular  case  of  the  proposed  DiaV  iet  Schools 
about  or  in  trun  of  beioR  established  in  your  improving  city.' 
And  once  more — '  Your  District  Schools  will  do  much  good,'&c. 

"  On  tilt;  16th  June  of  the  same  year,  be  writes—'  I  am  happy 
that  you  have  the  prospect  of  contributing  to  the  improve- 
ment of  my  townemen,  ....  and  satisGea  that  you  Iiave  two 
ablo  coadjutors  in  Mr.  Foote  and  Mr.  Simpson  ;  l>oth  having 
taken,  great  pains  to  institute  and  to  render  elilicient  the 
schools  of  their  reapecliot  parishes,  I  heiilaie  noi  to  mtet  their  ap- 
plieathns.  That  of  Mr.  Murray  is  as  yet  in  its  infancy,  and  you 
will  of  course  see  what  its  claims  are  to  your  attenuon.  The 
circumstance  you  notice,  of  being  an  elder  of  the  Soet  Dittriet 
Church,  which  embraces  the  Buccesa  of  Mr.  Footc's  school,  is  a 
principal  reason  for  my  acceding  ioyoar  adding  it  to  your  lii^t, 
as  I  will  confidently  rely  that  the  success  in  this  school  will 
aObrd  an  example  to  all  in  your  good  dly  ;  aod  in  reference  to 
the  salary,  I  agree  with  you  that  oo  distinction  should  be 
made,  it  being  proper  to  continue  as  you  have  begun,  although 
an  iocantive  would  have  been  desirable.' 

**  Oo  1st  October  188^*  1  am  satisfied  that  the  city  of  Aber. 
deen  will  benefit  more  than  the  couotry  parisbes  by  the  plan 
which  it  is  in  contemplation  to  introduce  .  .  .  .  I  do 
not  think  you  mentioned  the  arrangements  in  train  for  the 
consi ruction  of  these  District  Schocds,  whether  ttom  the  fiinds 
of  the  town  or  by  the  people.' 

**0n  tbe  28d  of  February  1849,  after  alluding  to  two  of  the 
Town  Parish  Schools  as  established,  be  writea— '  I  entirely  ap- 
prove of  the  ha^  of  your  »electioa  of  our  T'oicn't  Diitriet  SchooU, 
vhidi  tnerit  at  much  of  your  countenance  and  support  as  those  wbicli, 
from  their  retired  situation,  are  less  exposed  to  temptation  and 
vice.  Population  and  povorty,  or  the  protection  of  the  htlf- 
le—  fflony,  whether  in  town  or  country,  should  be  your  rule  and 
guide.' 

"  On  the  22d  March  he  says — '  There  is  no  doubt  the  town*»- 
people  will  be  found  to  be  the  most  apt  scholars,'  Ac.  .  .  . 
On  the  20th  of  April,  after  alluding  to  '  the  provision  of  books 
andfilatpH  for  the  Aberdeen  District  Schools,'  he  says — 'As 
there  are  many  little  advantages  which  the  parith  leather  iat 
over  the  dty  inttruetor,  which  enables  him  to  live  in  comfort,  I 
am  quite  of  your  opinion  that  the  larger  salary  of  £20  ought 
tobegiventotbeCityDiatrictgentlemen  ;  and  as  these  districts 
are  populous,  I  will  be  gratified  if  yon  can  arrange  that  the 
numbers  on  the  endowment  be  fixed  at  26  instead  of  20,  so 
thut  each  four  schools  will  then  contain  100  scholars.' 

"  FinaJly,  in  his  letter  of  ICth  September  1840,  he  writes, 
approving  of  what  Ur.  Fordyce  bad  done,  and  conlinnes  thus — 
*  In  my  last  letter  of  8th  July,  I  sUted  to  you  that  I  left  the 
selection  of  the  7Wn  Dittriet  8moei»  to  your  owiijudgmmt,  and  tlio 
parish  of  Woodside,  along  with  four  or  five  of  the  town  schools, 
were,  1  understaud,  selected.  Having  then  opportunities  of 
ascertaining  balh  in  tovn  and  eounfry  how  far  our  plans  were 
likely  to  be  attended  with  the  expected  advantage,  1  suggested 
for  the  prescut  to  observe  effects  prior  to  extending  your  bene- 
ficial efforts  to  ot^er  sdiools,  supposing  that  you  would  of 
course  make  your  selection  of  the  mott  needy  dielriet  town  tehoolt. 
This,  I  was  glad  to  find,  had  been  tried  with  succeesin  Ihs  Satt 
and  Trinity  paruhee,  where  more  r^nlar  attendance  is  {^vcn 
than  can  be  secured  in  the  country  parish  schools,  where  ex- 
treme poverty  forms  a  great  bar  to  the  successful  exertions  of 
the  teachers.   In  addition  to  these  pariihei  or  disttiele  itryour 
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p(K>d  dty,  I  think  it  wu  agreed  on  to  add  tlirue  or  four  othett 
thrre,  which  were  left  to  your  own  selection.' 

"  These  City  SeBtdonal  Schoolx,  u  they  are  calleil,  were  thoa. 
beyoDd  all  qiieatioQ,  treated  by  Dr.  Milne  as  ohjecta  of  bis 
lionnty.  and  regarded  by  him  io'the  tight  of  parish  K-bools.  It 
firther  appears.  thatiniDecember  1888,  regulatloDS  were  form- 
cd  for  these  Mhools ;  and  m  a  spei'imcn  of  one  of  the  four, 
the  proceedings  of  tbe  Eaut  Parisli  Sessional  School  are  referred 
t').  By  these  it  appeant,  that  tlie  schoolntAster  is  dis- 
tinctly described  as  a  parish  schoolmaster,  and  the  endow* 
iiieot  is  stated  to  bare  been  mada  by  a  geutlemao  resident 
abroad,  *  who  has  tniich  at  heart  two  great  obJeetSiiTiz.j&sf, 
thfl  ingnvement  </  the  etuiA'tfm  of  paroMal  tduolmsiten,  and 
the  conseqnent  likelihood  of  iudncing  a  clnss  of  men  to  enter 
upon  the  office,  even  better  qualified  if  posible  than  at  present; 
and,  ueonily,  thu  beoeflt  of  poor  children,  by  promotinfi  their 
iMstmction  in  rvlIgiOD,  connected  with  uaafiu  temporal  know* 
ledRe/ 

"  a.  Dr.  Milne  died  on  the  2d  Jnly  1841,  leftTlng  two  deeds, 
onrt  a  tnut-deed  d^«d  14th  Jane  1841,  and  the  other  a  last 
will  dated  the  26tb  of  the  same  month.  It  has  been  deter- 
mined  by  decree  of  tbisComt.  dated  Slst  Hay  1844,  ■  that  both 
the  said  trust-deed  and  tbe  raid  last  will  and  testament  mast 
l»e  hildt  taketi,  and  eontlrutd  together,  as  Iwth  o/  them  combintd 
aid  eo-reliuiiie  forming  the  last  will  of  tlie  said  deceased  Dr. 
John  Milne,  and  togrther  Importing  and  etpreasing  tbe  terms 
of  hia  final  aetUement  of  his  estate  and  auccesaiou.  and  de- 
inonstrative  of  bis  meaning  and  intontioDs  and  desire  io  re- 
ference to  the  objects  and  pnrpoeea  to  which  the  free  reaidne 
of  his  estate  Is  intended  by  him  to  be  perpetually  deToted  and 
applied,  and  the  persons  by  whom  the  same  Id  to  be  held  in 
trost  fin*  Mcnriog  the  fulfllmeDt  of  the  said  objects  and  pm- 
poaea,  and  for  e^nrlng  the  aame  into  effect.' 

"  The  tniit>deed  proceeds  on  this  narrative—'  ConaldeTlng 
that  I  have  it  much  at  heart  to  increase  the  means  of  ednca- 
Uon,  especially  hy  promoting  the  reHgioua  and  moral  instruc- 
tion of  poor  children,  in  mj  native  county  of  Aberdeen,  in 
North  Britain,  and  in  tAeparith  of  Nelher  Bcmthory,  (sittuited 
partly  Id  i-berdeenabiie  and  partly  in  Kincardineshire,  where 
one  of  my  puentaonoe  resided),  aa  well  aa  to  improve  the  con- 
dition  <if  patyduat  tduobmuUn  tlun,  pardeutarbf  thou  of  the 
country  diitride,  and  having  resolved  to  bestow,  for  the  at- 
tainment  of  these  ends,  tbe  reildue  of  my  means  and  estate, 
heritable  and  moveable,  after  payment  of  such  legacies  as  I 
may  bequeath  :' .  He  therefore  conveys  his  whole  firojierty  to 
trustees,  and  directs  that  tbe  restilne  of  bis  fortuBe,  after  tbe 
other  pnrposes  of  tbe  will  are  completed,  ahall  be  conveyed  to 
certain  public  fnnctionarfes,  among  whom  are  included,  in  the 
«/y  of  Aberdeen— l»r.  The  Lord  Provost 2rf,  The  eldest  Bai- 
lie ;  tdt  The  Dean  of  Guild  ;  4(A,  The  Member  for  the  City  ; 
6lh  and  Qth,  The  Principals  of  the  two  Colleges ;  1th  and  Slh, 
The  President  and  Treasurer  of  the  Society  of  Advocates ; 
and  9th  and  IWt,  Tbe  two  eldest  Ministers.  It  is  not  rery 
probable  that  these  persona  wonld  have  been  naosed  along 
with  othen  more  itninediately  connected  with  tbe  connty,  bad 
the  schools  in  the  aly  not  been  intended  to  be  included  within 
the  scheme.  The  directory  words  of  tbe  deed  are  aa  follows : — 
'  And  I  hereby  direct  that  the  said  tmstees  asd  manors  shall 
Apply  the  interest,  dividends,  and  annual  produce  of  such  se- 
curities or  landed  property,  from  time  to  time,  as  tbu  same 
•hall  become  due,  fi>r  promotinq  the  rtiigioue  and  moral  education 
*fpoor  ekildtm,  and  for  improving  the  emdition  afparoehitd  lehool- 
miHerein  the  said  county  of  Aberdeen  and  parish  e/ Nether 
Baadtorn,  particularly  in  the  country  diittrrcti*,  in  such  way  and 
manaer,  ani^  under  such  conditions,  rules  and  regaiaCinns,  iis 
I  may  appoint  by  any  writing  under  my  hand,  however  infor- 
mal the  same  may  be,  if  sufficiently  indicative  of  my  inten- 
tions'; and  in  case  I  ^diall  die  without  eetabUehiug  any  perma- 
nent Mf  ef  rules  and  regvlaitont,  then  the  foresaid  trustees  and 
managers  are  hereby  authorised  and  empowered  to  form  and 
«(a&&')A  rulet  and  rtfftdatioat  themtUvet  a»  may  be  rntnt  in  aeeor- 
dance  with  the  talent  initTvetimefrom  me,orttpree»onof  my  opinion 
contained  in  any  letters  or  other  papers  under  my  hand,  whether  the 
same  bo  signed  or  not,  and  as  the  aeid  trusleee  and  managers  nhail 
eaneeive  best  calculated  to  attain  the  ends  h^ore  oppressed :  Declar- 
ing always,  that  the  income  of  myaaid  miaus  and  estate  shall 
always  be  applied  in  such  manner  aa  not  in  any  way  to  re* 
lieve  the  heritors  «r  othtr  jwraons  from  Uielr  legal  oUigaMon  to 
rapport  parochial  eehoolniastera,  or  to  diminish  the  extent  of 
jioch  rapport,  and  «e  as  not  to  intei^tre  nitli  the  rittht*  or 


powers  of  heritors  anil  presbyteries  over  schoolmsstera,  or  As 
schools  entrusted  to  their  care,  as  the  said  rights  or  power*  an  by 
law  insured  to  them.' 

"  By  the  last  will,  after  making  provision  in  bvoitr  of  Him 
Amy  Oreen.  the  testator  directs—'  And  with  reference  to  tlie 
plun  of  education  now  parth/  in  Italian,  and  eon'emplaied  to  U 
giadually  eiiendtd,  ns  -pecifU-d  ip  a  deed  executed  by  me  for  that 
]iurpo«e,  and  which  dt-ed  in  hereunto  annexed,  it  is  my  with, 
bhnuld  BQch  meet  with  Mies  Amy  Green's  concnrrenoe,  that 
ithe  should,  in  conjunction  with  my  fdend  Arthur  INnpnll 
Fordyce,  employ  herself  as  the  lady  directress,  under  hw  in- 
structions;  of  et^erintending  iheae  vutitutions,  and  that  my  exe- 
cutors in  Bombay,  iu  such  case,  take  an  early  opportunity  vf 
s<'nding  her  to  join  my  said  fritaift  Arthur.  Diagwall  Foidyec; 
whom  1  have  oddresned  on  theaub^ect.;  mod  should- Kbaa^ 
prove  of  this  plan,  then  tliat  my  said  executors  do  fun»i«h  ber 
with  such  funds  for  passage  and  outfit,  to  enable  her  to  proceed 
to  Scotland,  as  tliey  may  consider  reasonable  and  proper,  is- 
dependent  of  the  before-munliuned  intent  and  dividends  os 
tbe  said  sum  of  rupees,  twenty-four  thoneaDd.* 

"  After  certain  legacies,  and  several  senteiioes  on  education, 
and  on  the  improvement  of  tbe  couditiun  of  paiochiol  whool- 
maeters  in  Scotland,  be  Bays — '  1  then  give  and  bequeath  tlM 
annual  interest  of  all  mcmieti  except  the  suras  aboru  specified, 
and  these  sums  also.  a«  the  parties  heame  ineligibUs  or  die. « 
t)ie  period  of  bequest  expires,  to  be  hestowi  d  in  sums  tit  £2d, 
twenty  pounds,  each,  to  tbe  tnot'  deserving  pariiJt  schaobtadtri 
tetlhin  the  county  of  Abe-deen,  and  that  the  tileetton  qf  thMffnoa 
be  made  annwilly,  as  directed  in  n  special  deed  fmmed  by  via 
for  the  better  conduct  of  this  bequest,  always  giving  a  frejemei 
to  the  most  populous  parishes,  and  to  the  best  attended  Mhuok; 
for  the  sums  that  may  be  granted,  each  schoolmaster  to  w  bow 
they  are  paid  shall  be  ob%ed  to  educate,  wlthont  fee,  Ixe^ 
five  poor  children  who  roulil  not  otlierwise  provide  tbe  neau 
of  paying  for  their  education,  and  that  the  selectiou  ^  seek 
ddldrea  be  made  by  the  kiik-session  of  the  parish,  Wlien  ibi« 
annual  grant  of  £20,  twenty  i>ouod8,  is  in  addiUontoau^-othi-r 
salary  be  may  receive,  is  once  bestowed,  it  is  not  itgasM  io  it 
withheld,  excepting  in  the  coKe  of  faulty  ur  irnDtural  c«»dtKt, 
which  case  is  to  m  determined  liy  tlie  bynod.' 

■'  S.  Under  these  two  deeds,  which  are  to  be  read  toestbet, 
TririoQS  questions  have  artees. 

"  1>(.  The  firxtiH  what  Is  includcci  in  tbe  V^stalor's  roeaniiie 
under  the  words  '  parochial  scboolmastent  in  the  county  of 
Aberdeen.'  And  on  this  head  it  is  first  diiiputdd  tbat.tiif 
parish  of  St.  Ferj^us  lies  within  that  county,  and  it  is  said  to 
Iwtrulyin'thc  county  of  Banff.  In  their  14th  sthtumant  tbe 
defenders  say,  and  apparently  quite  correctly,  that  this  ]ftri(h 
pays  land  tax,  and  some  other  public  burdens,  to  the  oowt;  of 
Banff,  thf  origin  of  which  it  may  perhaps  he  difficult  to  explain. 
Bat  when  it.s  local  position  and  the  other  important  drco»- 
stances  affecting  this  parish,  as  detailed  in  article  20th  of  tbt 
statement  for  the  pursuers  (which  u  geiiuriiily  Mdmitted).  an 
considered,  there  seems  no  reason  for  doubting  tlwt|  In  ewiaj 
popular  sense,  the  parish  of  St.  Fei^ua  is  Io  tbe  ocmntf  w 
Abeftieen,  una  may  competeutly  be  selected  Air  the  potp^ 
of  this  will.  This  fin^t  point  appears  to  the  Lord  OnUuaiy  » 
be  attended  with  no  difficulty. 

"  2d.  The  next  qiiedtion  regards  the  ux  sesstpnal  sdux^  ui 
the  city  of  Abenleen ;  and  the  defenders  maiutain  that  tbit 
must  be  determined  on  a  constnictiou  of  the  will  aloBe.  «iU>- 
out  reference  either  to  wliat  had  been  expressly  done  by  D*. 
Milne  in  regard  to  thvee  school:),  or  to  uuy  exprvadon 
Wews  in  the  various  letters  he  wrote  on  tbe  Bul>jwct.  Kvvui" 
this  restricted  mode  of  cboridiiring  the  will,  the  L.*>rd  Ordiasiy 
is  of  opinion,  that  according  to  the  fair  construction  t«  f>^' 
on  tbe  deeds  themt<elveS,  thise  schools,  and  the  schoolmask'n 
thereof  may  be  selt-cted  by  tbe  trustees,  j  u^  In  the  same  wsy 
as  the  rural  parish  achootmuters  and  schools  in  tlw  oouaty. 

"  It  appears  that  tbe  city  of  Aberdeen  was  origiaally  euB- 
pnsed  of  one  parish,  namely,  that  of  St.  Nicholas.  In  the  y**' 
1828,  certain  proceedings  were  instituted  in  tlia  Court  of 
Teiuds  for  the  purpose  of  having  the  pariih  snpantted  a'"' 
diKjotoed,  and  erected  into  six  parishes.  AcC'.rdingly*  tlw 
Court,  as  the  decree  bears,  '  Find  and  declare,  that  it  is  ov- 
cessary  tliat  new  anil  additional  churches  be  planted  and 
erected,  and,  in  terms  of  the  conclusions  of  the  libel  aters 
written,  have  sepaiatod  and  di^oiucd*  sind  hereby  aqiants 
and  dirioin,  the  said  parish  of  8L  fi£Mwi»^lMaMat  vh' 
have  erected,  and  here^l^(!H6 
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!»»•:— lir.  1  to  Ih)  calted  the  Eaii  Parith.'  &c.  Stipends 
hn  then  provided  fur  the  ministers  of  the  uid  six  parishes, 
iijihout  prejndice  to  thetr  suing  for  auftmentatlons ;  nod,  as 
itio  decree  fbrther  bears— '  The  Inhabitants  of  the  neveral 
(''iriiihes  into  which  the  said  parish  of  St.  Kicholas  !s  now 
'livMed.  are  hereby  decerned  and  ordained  to  repair  to  their 
i>''rt;ral  cborrhes  above  mentioned,  as  to  their  ount  pnper  pariih 
(ftsrciet,  for  heariQfC  the  wonl,  receiving  the  Racramenta,  and 
all  other  acta  of  public  divine  worship,  and  to  subject  them* 
Kites  to  the  miuutets  tbfl>«UF  as  to  their  own  proper  parochial 
)>uton  In  all  ^ime  coming.*  The  magistrates  are  declared  to 
Un  Tight  to  the  patroca^. 

"After  snch  a  decree  estftbliAhlng  thece  six  parleben.  and 
ihd  not  quoad  tmra  only,  but  as  proper  parishes  of  the  Church 
tiTSnttlaud,  It  seems  dlfflcult  to  coniend,  that  if  BcbmlmanterH 
■K^ipointed  to  these  pBrtsheB,  they  are  not  parochial  school- 
iDMterB.  Bnt  when  the  mode  in  wblcb  the  schoc^mastera  have 
l<wn  dealt  with  by  the  presbytery  U  also  coniddered,  the  point 
NftDi  beyond  dUpute.  Thus,  to  take  the  East  Parl«h  School, 
U  appears  that  the  East  Parish  Sesdon  wlDpte4  a  certain  con< 
stittrtion,  whtch  bear^ — 

"  1.  That  the  property  of  the  srhonl  shall  be  vested  in  the 
moderator  for  behoof  of  the  khk-seaslon. 

"  2.  The  scbool  shall  be  called  the  East  Parish  School,  and 
fhall  ht  in  connection  with  the  Estaldished  Church  of  Scot* 
f-tnd,  and  nodeT  the  tnipcrintendence  and  management  of  tbe 
l^iik-Mwion  of  East  Parish,  and  fobject  to  the  jurisdiction  of 
(be  pmbytery  of  Aberdeen,  In  the  same  manner  as  are  paro- 
t'liial  schoola  by  law  eetablished.'  By  §  4  it  is  provided,  that 
'  tlie  teachers  shall  be  memliers  of,  and  In  full  communion  with 
t)io(%nicb  Af  Scotland.  They  shall  be  appointed  by  tbe  ses- 
rinn,  iDljttct  to  examination  by  the  ))resby tery  respectiog  their 
fitnm  to  rellginn  and  literature  for  tbe  office ;  and  they  shall 
«iii«cribe  the  Confesdou  of  Faith  and  Formula,  and  qualify  to 
mernment  In  the  same  manner  as  the  teachers  of  statutory 
runehial  schools.'  They  are  also  bound  by  article  6  to  con- 
Inrm  tosDch  rcenlations  as  tbe  presbytery  may  appoint, — and 
all  tbb  la  sanctioned  by  the  preiibyterj-. 
'  '**nilieBe  schools,  therefore,  although  locally  littuted  within 
the  burgh,  aeem  to  fall  under  the  general  description  of  the 
actlm,e  26.  It  is  tme  that,  by  a  special  clause  (being  §  12). 
the  provisions  of  the  43  U«o.  III.  c.  54,  do  not  apply  *to  the 
<^  of  a  parish  which  consists  only  of  a  royal  burgh,  or  a  part 
of  a  ivral  burgfa.'  Bat  this  exception  only  tbe  more  clearly 
•beWswat  parish  schools  exist  within  royal  bnrghs  according 
to  the  law  aad  usage  of  Scotland,  as  much  as  in  rural  dixtriclti, 
nthii else  the  exception  would  have  been  unnecessary.  It 
would  therefore  have  been  In  vain  to  contend,  that  a  school  in 
the  ucieut  parish  of  St  Nicholas  would  not  have  been  a  pro- 
per parish  SOI  col  in  the  strict  and  most  technical  sense  of  tlie 
teno.  Bnt  If  so,  that  parish  is  now  erected  into  six,  and  each 
of  the  rix  parishes  la  by  law  a  parish,  as  much  as  the  original 
OMW*8  before  dUjunctJon.  Thelegality  of  this  separation  and 
uw  erection  is  past  dispute,  and  therefore  the  schoolmasters, 
If  sucb  there  be  in  these  parishes,  fall  within  the  description 
ifl  tbe  will,  of  parochial  schoolmasters  In  the  county  of  ^Abcr- 
^n,  Kor  is  it  immaterial  to  observe,  that  in  that  portion  of 
tbe  will  which  regards  the  application  of  tht;  fund,  it  is  declared 
tHat  this  is  nbt  In  anyway  to  ■  relieve  the  heritors  or  other  per- 
•Mt  frofh  their  legal  oltllgatlon  to  support  parochial  school, 
inutera.'  Id  mnti  pariKhm,  the  heritors  alone  are  bound  to 
suppnn  the  parocliial  BchoolmnKters ;  so  that,  if  Uroit^-d  to  i«uch 
pvlihe*,  the  words  'other  persons,'  here  used,  would  have  no 
ncafilng.  U  Is  farther  declared,  that  tbe  funds  arc  to  be  so 
^PpHfd  OB  *  not  to  interfere  with  the  rights  or  jrawers  of  heri. 
Ion  aad  presbyteries  over  schoolmasters,  or  the  tehooU  entiiuted 
<>'Mr  Mrs,  as  the  said  rights  or  powers  are  by  law  insured 
*o  tbHD,*— a  description  well  calculated  not  only  to  Include 
■oiKioM  ilHctly  parochial,  but  all  snch  as  are  sanctioned  by  tbe 
jnA^t€tf  of  tbe  Established  Church,  and  entrusted  to  their 
■pWTBtendence. 

"flirts  view  of  the  case  Is  much  strengthened  If  it  he  com- 
r<**m  to  look  to  the  fact  of  the  endowments  of  four  of  these 
"I^^^Ml  nchuofs,  which  Ur.  Milue  actually  made  during  bis 
'■fctfwii  The  general  doctrine  contended  ftir  by  the  defenders, 
*'>^tt9  tneoomg  of  a  testator,  as  expressed  In  his  will,  miiot 
I^RMmMI  from  the  terms  of  the  ifiBtrument  Itself  and  that 
'^*^nbeoantrollecl  by  extrinsic  circumstanceti,  is  too  clear 
!k2aa!!'*'*^!P'**-  same  time,  if  the  testator  himself 

""■•■iVMiral,  ndbt  to  ezlsting  Inetitntloos  as  explanatory 
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of  his  inti-ntioDs,  and  in  reference  to  the  extrndinjr  of  thrxe 
institutions  themselves,  it  would  not  be  doing  justice  to  thtf 
will  to  throw  (bis  matter  out  of  condderation.  But,  in  refer- 
riD;t  to  the  plan  of  his  endowments,  he  describes  It  ax  one 
*  Dow  partly  in  operation,  and  contemplated  to  be  gradually 
extendt^d  and  therefore  it  seems  impossible  to  exclude  fruui 
tliat  plan,  as  institutionii embraced  in  the  will,  the  fonr  parlsht-n 
already  mentiouvd. .  Of  these,  among  others,  ha  coiitfrnplntts 
that  UiasQreen  shall  become  a  lady  d>rvctreiv,»nd  Mr.  Fordycu 
a  maiMger.  His  will  expn^sly  says  so ;  and  if  these  fonr  be 
included  as  parochl^  scbools,  the  choice  of  endowment  wovld 
Seem  also  to  embrace  the  other  two  parisfacs  similarly  sitnated. 
This  brings  thoe  six  sessional  schools  witbin  the  nieiining  of 
the  testator,  end  shews,  even  if  there  bad  been  a  dotibt  of  tb'  ir 
having  been  accuiately  described  by  the  term  parish  scbotds, 
that  ^  meant  tbeM  district  Khools  to  be  so  incltulcd. 

**  If  this  view  be  soimd,  it  is  perbapv  ot  littlu  importance 
wbethur  ibe  letter*  of  Dr.  Milne  are  to  be  loohetl  to  or  not. 
But  It  does  seem  competent  and  uecessary.  In  tbe  peculiar 
circumstances  of  this  case,  to  attend  to  these  letters.  Indeed, 
for  the  purpose  of  framing  rules  and  regulations  in  the  evoit 
of  the  testator  not  having  done  so  himself  (whk-h  he  did  not), 
it  is  expressly  directed  tliat  tliis  shall  be  done.  The  trust-deed 
dedares,  that  t^e  *  tmstofs  and  mtinagrrs  are  hereby  autlto- 
rind  and  empowered  to  form  and  esUbllsh  rules  and  regtila- 
tions  themselvea  as  may  be  moet  in  accordance  with  the  biteft 
instructions  from  me,  or  expression  of  ray  opinion  eontaitieJ 
in  any  lettert  or  other  pnpert  vndrr  my  band,  wbetb(,-r  tbe  sttme  bw 
signed  or  not,  and  ae  the  said  tnisteesaud  managers  shall  L-on- 
celve  best  calculated  tu  attain  the  t-nda  before  t-xpressed.'  It 
wosiaid  by  tbe  deftrndets,  that  thew  letters  are  only  to  be  looked 
to  with  the  Tiew  tk  fixing  rules  and  regulation^  and  that  they 
cannot  competently  b^  taken  into  account  for  tbe  purpose  m 
controlling  the  meaning  of  tbe  will  or  extent  of  the  actnol  be- 
quest The  Lord  Ordinary  would  not  bold  the  letters  as  con- 
trolling tbe  will.  But  if  they  may,  or  ratbei  must,  be  looked 
to  with  tbe  view  of  thtowlog  light  on  the  testator's  intcntioti 
as  to  the  management  of  bis  endowment*,  ud  they  acciden- 
tally throw-light  abw  OD  the  nature  of  tbe  HtsUtatlons  to  which 
the  benefit  of  the  endowment  shall  extend,  it  would  be  very 
difficult  to  shew  that  such  light  shall  be  let  into  one  effect,  and 
excluded  as  to  another.  Certainly  it  is  not  to  lie  admitted  so 
as  to  overtule  the  clear  terms  of  the  will.  But  on  the  other 
hand,  if  there  bu  doubtful  exprcnions  in  tbe  deeds,  and  the 
letten  clearly  shew  what  the  testator  meant  by  tbe  use  of  sncls 
expre^ons,  there  is  no  K-gal  ground  for  excluding  from  comd- 
deration,  docnmeuts  to  which  he  bimst  lf  referred  lu  that  very 
wilt.  The  material  passages  in  tbeve  letters  are  set  forth  in  a 
preceding  part  of  this  note,  and  tbey  pat  Dr.  Milne's  meaning 
as  to  the  words  parish  or  parochial  sehoolmiMter,  beyond  aU 
question. 

.  "Thi-re  Is  one  school  not  included  within  the  six  Boigb 
Schools  of  Alierdeen,  and  not  certainly  so  strictly  a  parish 
school,  the  specialties  of  which  it  is  nccestiary  to  consider.  Tfa« 
circumstances  attending  tbe  sessional  school  tit  Portletiien,  in 
the  parish  of  llancbory  Devenick  (or  Nether  BnncLory),  which 
is  the  only  other  sought  to  b«  added  to  the  svln  kue.  are  pecu- 
liar. That  establishment  is  certainly  not  in  it  tttrict  suiise  a 
parish  school,  there  being  one  in  the  parish  in\lupcndent  of  it 
The  endowment  was  made  by  Ur.  Morison,  and  tlie  school  j« 
in  connection  with  a  church  attached  to  the  estiiblishment  in 
the  district  and  la  under  tbe  superintendence  of  tbe  presby  teiy. 
There  is  a  lease  (tf  the  ground  on  which  thu  scbotd  and  the 
schoolhouse  stand,  for  99  years,  gran ti-d  by  the  entiiiled  proprie- 
tor of  the  lands,  and  n  aum  of  2200  lent  ont  to  the  UagiNtrat^-K 
of  Aberdeen,  who  are  bound  to  pay  the  interest  for  l>ehoof  uftbe 
teacher.  The  establishmeDt  was  iiirectly  sanctioned  by  tlio 
presbytery  in  tbe  year  1882.  During  Dr.  mine's  lifetime.  It  wnii 
placed  upon  bis  experimental  scheme,  and  on  allowance  of  £10 
a-year  given  by  bim  to  tbe  teacher.  Ho  expresseil  a  peculiar  in- 
terest in  this  scbool  and  parinii.  and  itis  the  only  paiisb  not  in 
tbe  county  of  Ahcrdfeu  to  which  his  trust-deed  rdntcK.  His  li  t* 
ters  bear  repented  reference  to  thisGcbool,  Thus,  on  3d  July  1884, 
he  writes — 'If  either  Skene  or  Monymusk  have  become  st>)>c>pu- 
lous  as  to  require,  likeNether  Banchory,  tteoidtoob,  it  will  he  fur 
you  to  determine  on  the  expediency  of  bestowing  a  moletv  ou 
each,  or  of  selecting  tbe  moatapprovedteacher.ascertaiuingthHt 
the  number  of  poor  c)>ildren  are  always  likely  to  be  preserved 
complete.'  Ou  80lb  September  1835  he  again  alludes^  tbe 
two  schools  in  Banchory,  and  obviously  treats  both  as  yariith 
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Hchools.  On  18tb  Jnne  1886  he  writei— *<  Say,  then,  that 
either  ont  or  both  the  lehooU  of  Noher  Battdiory^  as  you  map 
think  fit,  are  fixed  on — next,  the  leaser  ecbool  of  Hooymiwk — 
and  thereafter  you  can  give  yoar  attention  to  Gilcomston, 
which,  being  bo  clow  at  hand,  will  enisle  yoa  to  watch 
it!  pragran  efliectoally ;  and  knowing  what  i>  effected  there, 
yoQ  can  the  better  aacertaln  the  merits  of  Uie  ezertiiHis  made 
at  tbe  other  schooh,  and  enable  you  to  address  them  accor- 
dingly, as  an  enconrm;emeDt,  or  as  a  spur  to  tbetr  efforts.' 

<*0n  18th  July  be  still  more  expremly  sanctiona  the  adop> 
tioD  of  thifi  scbool— '  Under  the  aoppiccs  of  Dr.  Morisoa,  yoar 
plaoe  must  prove  eminently  sDoeeeiful ;  and  had  I  known  the 
ciioumstanceB  in  which  yoa  stnnd  in  r^rd  to  Ketfaer  Ban* 
cbory,  I  ahoald  at  oikm  bare  requested  you  tofts  on  the  two 
sctioolB  yon  have  chosen — the  one  compiiaing  the  early  abode 
of  uy  fitther,  and  the  other  a  sobool  which  not  only  contributes 
to  tbe  Daval  rtreogUi  of  the  conntiy,  bat  is  interesting  from 
its  having  fixed  the  attention  of  yonr  beaeToIent  and  vener- 
able relstioa.  Tbe  iortruction  theiefore  given  to  the  poor 
flahermen'B  chUdvm  of  PoHMun,  inttmiaea  to  advuMsstiiem  to 
«  degree  of  credit  and  icapeotiddli^  in  life,  a*  in  the  case  of 
my  cooaio  Captain  Beld ;  Mid  having  the  watchAil  auperiaten- 
dence  of  an  anxious  pastor,  tbe  work  of  improvement  mast  be 
effectual  and  most  satisfactory.  Yoar  choice,  then,  is  in  every 
respect  j  udiaoas.' 

"On  20th  Augneit  18ti9,  while  writing  in  reference  to  tbe 
school  In  nntmy,  he saya---*  The  school  Mngon  a  amaUsoale, 
your  half  scUaiy  of  £10  is  probably  tbe  suitalde  rate  for  it, 
agreeably  to  your  arrangement  in  regard  to  PorUethm  and 
■^igg.'  It  is  not  anlmportant  to  observe,  that  the  minister  of 
Metiier  Banchory  is  one  of  the  trustees  under  the  trast  deed  ; 
and  OS  that  deed  ezpressly  refer»  '  to  the  plan  of  education 
now  partly  in  operation,  and  ctxttemplated  to  be  gradually 
extended,'  and  exprenes  a  wirii  that  Ilia  Oreen  and  Ur.  For* 
dyoc  should  nipc'rintend  tbe  existing  institvUona,  it  seems 
plainly  to  fullow,  that  this  echoed  at  Fortletheo,  thoogh  not 
directly  a  parish  school,  was  indnded  In  the  testator's  meaning 
under  that  expression,  and  tbe  endowment  It  ^ainly  in. 
tended  to  be  kept  up  if  the  trustees  thougbft  fit.  '  The  Lord 
Ordinary  tbinlcs  tbem  justified  in  doing  no. 

4.  The  nnmbvr  of  parishes  wUch  are  Inolnded  iritbiu  tl)e 
genend  scheme  being  thus  settled,  tlie  other  queattons  regard 
the  roles  and  regulations  to  be  observed  In  the  maaagement 
of  the  schools.  On  this  head,  the  testator  seems  to  have  bad 
full  coufideDoe  in  tbe  troBtees  and  managers ;  for  these  rules, 
while  they  are  to  be  in  accordance  with  any  instructiona  left 
by  him,  are  at  tbe  same  time  to  be  '  a«  the  tiusteea  and  ma- 
nagers shall  conceive  best  calculated  to  attain  the  ends  be- 
fore expressed.*  In  so  &r  as  the  Lord  Ordinary  is  able  to 
judge  of  tbe  regulations,  they  seem  in  every  way  calculated 
to  carry  out  tlie  liberal  and  enlightened  views  of  the  testator, 
and  to  be  in  themi>elves  judicious  nnd  proper.  It  iit  nnneces- 
sary  to  enter  into  any  detail  on  this  ti«dd.  The  only  point  of 
difficulty  regards  the  power  of  witlidmwal  of  a  grant  <Hice 
made.  But  as  there  is  a  teteetion  to  be  mode  annaally,  the 
Ix>rd  Ordinary  can  only  regard  the  direction  as  to  not  with- 
drawing a  salary  once  bestowed,  to  mean  that  the  salary  ia  to 
be  continued  if  there  be  no  change  of  circumstances.  He  cer- 
tainly does  not  think  it  implies  that  the  grant  is  to  be  con- 
tinued when  the  schoolmaster  bt-comes  incapable  of  dischar- 
gintf  the  duties  of  his  office .  The  testator  left  nothing  for 
decayed  schoolmastera.  His  o1  ject  was,  no  donbt,  ao  far  to 
improve  the  situation  of  parochial  schoolmasters ;  hut  this 
was  anbordlnate  to  tbe  primary  pnrpoee  of  '  promoting  the 
relij^oua  and  moral  edtuation  of  poor  children,'  and  he  re- 
quired that  at  leaat  26  of  these  poor  children  should  attend 
every  school  where  the  achoolmauter  was  to  have  an  allowance 
from  his  bounty.  However  laudable,  therefore,  the  object 
might  be  of  giving  retiring  allowances  to  Bchoolmastere  no 
longer  fit  for  carrying  on  their  labwioas  duties,  this  was  not 
Dr.  Milna's  primary  object  or  intention.  Ou  the  contrary, 
actual  and  energetic  education  in  the  achoois  themselves  was 
what  he  had  moat  at  heart,  and  he  never  appean  to  have  con- 
templated retiring  allowanoee  at  all." 

The  Parochial  Schoolmasters  reclamed. 

Lord  Jtutiee-CUrk. — Tbe  question  w  hich  arises  in  this  case  if>, 
in  my  opinion,  wholly  a  special  question  ;  and  I  do  not  think 
that  any  general  point  aa  to  the  competency  of  referring  to  any 
leitenexpIanatiMjttf theolvectaof  atraster, inonlertoobuin 


aid  in  attaching  meaning  to  ezpieaslons  In  his  trust-deed,  aa 
really  be  introduced  into  this  case. 

Dr.  Milne's  trust-deed  sets  forth  In  the  preamble,  aa  tbe  in- 
doctive  cansea  leading  him  to  nuke  tbe  settlement  which  dii- 
posea  of  the  residue  of  his  eatatc — Treads  preamble.) 

Now,  while  there  la  oxprepsed,  on  tbe  one  bADd,  tbe  (dgectnT 
improving  the  condition  of  the  puochial  achoolmasten,  it  it 
very  clear  that  be  propoaea  tluit  object  as  a  method  .of  improv- 
ing the  means  of  eilucatioa,  and  that  the  latter  is  tbe  epd  iu 
respect  of  which  he  tnkes  into  account  the  prc^iziety  of  iocreai- 
ing  tlu  income  of  the  teachers.  Any  other  view  of  the  objecu 
uf  tlie  teatator,  would,  I  think,  lead  to  miaoacciage  in  the  con- 
stmctkm  of  hta  settiement. 

Tbea  -the  t^la^deed,' after  telrating  a  yarielj  of  pubBc  offi- 
cers, specially  connected  with  the  town  of  AberdecD*  ptQceed«— 
(reada.^ 

This  clause,  I  think,  ratitles  ami  empowers  the  truatece,  if  be 
dies,  aa  he  did,  without  establishing  any  permanent  set  of  niies 
and  regnlationa,  to  look  to  all  his  inatruetioos  or  expreukxit 
of  hia  opinion  in  aq^ef  hb  letters,  to  enatie  them  to  wt  in  ^ 
way  they  may  consider  best  calculated  to  attain  the  ends  abore 
expressed.  He  usee  the  expression,  "  to  form  rules  and  Kgt- 
lationa  tliemaelvea and  it  i«  said,  mlea  and  regulstiona  can- 
not embrace  the  character  of  the  schoola  to  which  aid  is  to  be 
given.  I  cannot  take  any  such  limited,  and,  I  thitik,  unsaaod 
interpretatun  of  tiuit  expresaion,  in  a  deed  in  which  he  iotei^- 
ed  to  repose  ap  much  power  and  oonfidence  in  tbe  trD8tee8,a»d 
in  which,  be  aays,  be  ^veatbem  that  power  apecial^y  that  tbe? 
attain  the  enda  above  expressed,  in  the  wi^  which  they  ihall 
conceive  beat  calculated  to  do  ao. 

But  further,  tbe  power  of  collecting  hia  opinion  and  wiitm 
from  hia  lettera,  ia  apeciatly  committed  to  thm  as  trustees,  f(B 
carrying  his  will  into  effect.  He  thoa  bestowed  on  t^em  a  very 
large— 4t  may  be  a  very  ddlcat^  but  aUU  a  moat  coinprebeiuiTe 
power  to  act  according  to  tbeir  owa  discretion;  and  ^  mors 
delicate  the  power,  tbe  more  pertonal  it  is  to  ibe  trustees  so  k- 
lectfsd,  and  the  leas  are  the^  to  be  controlled  in  its  exercise. 

Hence  I  think  the  question,  whether  the  achoois  referred  to 
on  record  fall  within  the  meaning  and  directiona  of  the  testator, 
is  one  for  the  trustees  tiiemselves — thqf  htaag  directed  to  con- 
sult his  letterst  and  to  frame  such  legnUtimiB  as  they  thhikbfst 
calculated  to  attain  the  ends  which  he  ha*  opresseU. 

1  do  not  say  that  io  this,  or  perhaps  la  any  aimilar  case,  aie 
truatees  so  beyond  the  control  of  the  Court,  that  if  any  extieoe 
abate  of  their  powers,  and  a  palpable  perveraioo  of  the  fundi, 
could  be  eBtahliabed,,tbe  Court  might  not  interfere.  But  u  t« 
the  question  raiaed  on  tbia  record.  I  think  it  ia  one  to  be  decided 
by  the  tt'ustees.  They  have  received  a  ape(^  pcwer,  bestowed, 
I  think,  ivecisely  for  tbe  solution  of  such  a  pomt  aa  that  whicli 
has  been  raised  I  They  have  been  constituted  the  partiea  to  ex- 
pound the  meaning  uf  tbe  testatm  in  hia  lettera.  In  orte  to 
e&ctuate  the  enda  expreased  in  the  way  which  they  ahall  think 
beat  calculated  to  do  so.  That  impurtant  duty  ia  not  given  to 
the  Court,  bat  to  tlie  trustees.  3%jf  are  trusted  with  tbe  doty 
of  coUecting  his  wishes  and  opinions  Irom  his  letters,  if  tie  ^ 
not  himself  establish  permanent  mlea  and  xeguIatiMa ;  sod 
that  special  power  bestowed  on  them  ii  one  ohject,  and  a  veiy 
leading  inject,  of  Uie  trust  committed  to  tAm. 

Many  debateable,  and  doubtful  or  nice  queationa  m^y  aiiae, 
on  a  great  number  of  private  letters,  as  to  tbe  testator's  wiihei 
and  opinions.  On  Uieae  the  trustees  are  to  decide.  Aikd  I  do 
not  think  that  tbe  testator  intended  the  Court  to  eotertaiaancb 

rttions  as  to  his  opiuioos  and  wishes,  or  to  review  the  dcci- 
wbicb  tbe  trustees  WMj  come  to-^br  to  tiwn.  and  aM  to 
tbe  Court,  ia  given  the  power  of  oollecting  hia  opinion  frooi  Us 
letters — and  the  substitution  of  a  court  of  lav  for  that  pnipnae, 
instead  of  the  trustees,  is  a  very  perilous  thing  indeed. 

2  am  not  aore  if  I  ever  saw  a  dause  in  any  tmat-deed  which 
beatows  such  a  large,  important,  and  peculiar  discretianaty 
power  in  truateea.  It  gives  them  the  power,  and  bertQwa  en 
them  the  duty— if  he  bimaetf  give  no  directiona  aa  to  tlie  Mde 
of  executing  this  very  extensive  scheme  of  hmteroIeDt  miIb*- 
raent  for  education — to  examine  all  tbe  letters  which  be.  had 
written,  or  might  write,  on  the  subject,  to  Scotland,  in  order  in 
collect  his  opinions,  and  then  to  follow  out  the  sciienM  in  the 
way  which  they  might  concciTe  best  calculated  to  attain  the 
ends  expressed  in  the  deed.  Thus,  while  he  naakea.wfaii.aai  to 
his  letters,  he  girtM  to  tImHifm||wB  l^t^ti^^f^*"* 
themthe  opinions  and  news  m  vmuneallowoban  t»«t> 

They  have  done  so.  Iliey  have  adopted  a  crrtida  f^inr  v( 
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ofhb  opfarioD^  on  a  pcrfnt  which,  ereD  on  the  Teclaimen*  srga- 
ma4,  it  mut  be  conceded  was,  whether  a  sound,  yet  a  very 
bit  iai  pUndUe  riew  of  his  IntentiODi,  considering  thit  it  con- 
lindba  to  KhoolB  which  he  bad  actaallj'  assisted,  imd  in  which, 
as  sdiooU  for  the  new  town  parishes,  he  bad  taken  a  Hrely  and 
conicint  interest,  tlie  aid  and  assistance  which  he  so  anxlonsly 
viptnaed  his  desire  thejr  shonld  have.  The  determioation  to 
vUck  the  tnatees  hare  come  oa  tMs  poiai,  may  or  mar  not  be 
Mthr  at  doabt  or  difference  in  the  opinion  of  otben.  But  this 
ii  t  matter  ODmntitted  to  them,  and  on  which,  on  snch  an  al- 
leged error,  I  do  not  think  the  Conrt  it  entitled  to  interfere. 
It,  however,  others  think  we  are  called  npon  and  entitled  to 
feiiew  the  determination  adopted  hy  the  trustees,  after  dia- 
vfatifiag  the  trust  committed  to  tliem  of  collecting  the  traster's 
sfuiia  «Dd  wishes  from  his  letters,  and  If  It  thus  becomes 
wouity  to  express  our  i^inion  on  the  view  which  the  trustees 
hit  taken,  I  have  no  doubt  whaterer  Chat  thej  have  come  to 
■  riidit  coodnaion. 
The  ^nnds  of  that  opinion  are  abortfy — 

1.  Ttat  the  term  psrocliial  schoolmaaters,  in  such  a  trast- 
deed  la  the  present,  is  &triy  capable  of  being  applicable  to,  or 
lUher  comprehending  witfam  it,  schools  in  parishes  regalarly 
catabUihed  for  the  uae  of  such  parishes,  by  the  miniater  and 
kiri[-«asi<Ki,  and  recognized  by  the  presbytery  as  the  pariah 
Kbooli. 

2.  That  in  the  diei  Itaelf,  ezpresaions  occar  which  lead  one 
ulimiDy  to  find  that  such  was  the  testator's  object. 

S.  That  he  had  set  his  scheme  agoing  during  his  lifetime,  in 
a  very  formal  manner,  and  after  great  consideration  ;  and  that 
Dne-lulf  of  the  schools  be  so  assisteid  were  the  vei^  schools  which 
I  he  recUimera  propose  to  exclude  from  the  operation  of  the 
i^Kne  wMeh  the  trust  was  designed  to  carry  out. 

4.  Iliat  the  relatiTO  last  will  of  the  deceased  expressly  re- 
fenlD  the  plan  already  in  operation,  as  one  which  he  intended 
•boald  be  gradnally  extended ;  and  that  plan,  on  which  for 
nie  years  fan  had  bestowed  bo  much  thought,  bad  mmlyftom 
liie  first  included  some  of  the  schools  in  (jnestlon. 

fi.  Then,  when  the  letters  are  examined,  I  haTe  no  hedlation 
10  atriTing  St  the  conclnrion,  that  any  other  plan  of  administra* 
tjoo  of  the  trait  wonld  directly  defeat  the  testator's  intenUons 
uid  ptsns  In  regard  to  one  of  the  objects  of  his  sclieme  wwi^  he 
Rinrded  as  most  Important  and  nsefhl.  f 

Bntl  muat  again  say,  that  I  do  not  think  the  error  assigned 
>i  of  tto  character  which  entitles  the  Coort  to  rcTiew  the  deter- 
BtinitkiD  of  the  trustees  In  the  adrntobtntton  Ot  Uie  trust, 
spoQ  a  matter  committed  to  them  by  the  exididt  terms  of  the 
tnut,  and  by  terms  which  exdade  mere  review  of  their  opinions 
I7  tbe  Court  To  entitle  the  Conrt  to  interfere,  I  am  of  opi- 
nion ^t  a  rety  diiferent  case  must  be  stated  than  merely  to 
*ttigD  error  in  regard  to  the  condaaton  which  they  have  formed 
oQ  ndi  a  question,  in  the  view  they  take  of  the  truster's  opi- 
as  eootaitted  in  his  tetters,  of  whioh  he  has  made  them 

Ltrg  CbMttrn. — As  the  trustees  are  endeavouring  to  expend 
a  part  of  tbe  fund  on  objects  said  not  to  i>e  within  tbe  trust, 
tbii  appKcation  to  the  Court  is  clearly  competent,  and  has 
bten  properly  made. 

Id  dispoaiDg  of  it,  I  assume  that  the  sessional  schools  In 
AbwlBM'an  not  parish  achod^  in  the  correct,  legal,  or  usual 
•OMdribeM  two  words.  I  thought  I  heard  It  stated  in  aigu- 
D«it,aMt  the  expression,  <a  parish  school,'  only  meant  a 
f-f^l  hi,  a  parish.  If  this,  or  any  suchtriew,  be  correct,  it 
woidd  fsbder  all  this  discumion  very  idle,  becaust;  it  Implies 
tlut  tbff  trustees  arc  nndi-r  no  restraint  whatever.  But  the 
Tsa»  dafrsa  its  object,  and  Indeed  its  very  meaning,  from  the 
'  iffinilitiuU],  tiun  these  sesaiooal  schools  are  not  proper  parish 
■^ooK->4>r  If  they  were,  this  question  could  not  have  arisen. 

90^  question  is,  whether,  though  not  parish  schools  in 
tlMtangftr  ^se,  they  are  so  in  the  sense  of  tius  will. 

fnftists  Doanlbonty  from  the  tetitator  to  lay  out  the  faaA 
exc^lte  kddttlfttial  endowments  in  favour  of  parith  echool- 
BWttKltt  ifaeberoDty  of  Al>erdeen,  and  in  the  parish  of  Nether 
'  '  Ni'OblectB  of  his  kindness,  as  set  forth  in  his 
''the  parochial  schoolmasters  in  the  said 
.-kaiil,  as  set  forth  io  his  will,  tiiey  are  "the  most 
■choolmasteni  within  the  county  ot  Aber- 
?<ltteipt  seemed  to  he  made  in  argument  to  en- 
"jpWwgwtfijaMoB  of  his  object,  so  as  to  make  it  include 
*"WffilMHrtandiDg  to  improve  education.  And  he  does, 
Ui  geuend  interest  In  "  the  religious  and 


mtati  ednoailon  of  poor  i^Udren,"  and  his  ofdnion,  that  It  is 
edncaticm  "  which  chiefly  constitutes  the  dlflbrenoe  In  the 
qnaltfications  of  mankind,"  and  that  he  therefore  felt  "anxious 
to  diffuse  a  more  genial  and  cheering  ray  throughout  that 
part  of  a  country  which  greatly  requires  such  aid."  But  still 
he  had  too  much  sense  to  let  his  trustees  do  whatever  they 
chose,  so  u  what  they  did  only  tended,  in  their  opinious,  to 
promote  education.  And,  accturdlngly,  after  all  titese  general 
declarations,  bis  result,  and  his  diroction,  are,  that  they  are 
to  effect  his  object  soldy  by  the  spedfio  act  of  adding  to  Uio 
statntory  salaries  of  the  parish  schnolmasters  of  Aberdeenshire. 
The  practical  rays  are  all  concentrated  iu  £20  o-year  to  these 
particular  persons. 

ijooking,  therefore,  only  at  the  testator's  kiteDtion  as  d** 
clsied  in  ma  trust-deed  wad  his  will,  thna  could  he  no  doubt 
about  this  matter.  He  makes  a  in  favour  of  paridi  school- 
masters,  and  It  is  admitted  that  the  teachers  of  these  sessioinal 
aebools  an  not  partsh  scho<dmaeters,  either  in  onr  legal,  or  in 
our  vernacular  langui^.  A  statute  applicable  solely  to  parish 
BchoolmasterH,  would  certainly  not  teach  tbem. 

But  they  are  said  to  be  parish  schoolmasters,  in  the  sense  In 
whidi  the  testator  used  these  words.  And  this  raises  the 
question,  whether  It  be  competent  to  look  at  his  language,  as 
used  elsewhere,  In  order  to  asoertain  the  maanlnalM  attaobed 
to  hi«  words  in  the  deed, — there  being  no  amlqgulty  In  tho 
words  themselves  f 

Ttds  question,  I  am  of  opinion,  is  not  solved,  or  Its  solution 
even  assisted,  by  that  passage  in  bis  tjust-deed  where  he  au- 
tiioriaes  his  trustees  to  act  on  any  "  instructions  from  me,  or 
expresrion  of  my  opinion,  ooutained  in  any  ktten  or  otiier 

Epers  under  my  hand,  wlwtber  the  same  be  sinied  or  not 
oause  this  direction  is  expressly  con&ied  to  toe  formation  of 
the  "  rules  and  reguloUons"  for  the  management  of  the  sdioots. 
But  I  do  not  see  any  legal  objection,  in  tbe  circumstanced  of 
this  case,  to  our  aacertalning  the  disputed  meaning  of  his 
terms  In  his  deed,  by  %ht  derived  from  his  letters.  To  resort 
to  such  external  evidence  Is  always  a  mottsr  of  great  deHoacy, 
and  Indeed  of  great  danger,  inaonnioh,  that  if  my  nhlmato 
ojdnloo  turned  upon  It,  I  ahonld  hedtate  more  than  it  is  worth 
my  while  doing.  But  as  these  letters  refer  to  tbe  very  matter 
of  the  will,  I  am  inclined  to  look  at  them 

But  it  is  vital  that  we  should  be  upon  onr  guard  as  to  the 
exact  and  only  legitimate  object  for  which  they  are  to  be 
looked  at  It  is,  merely  and  strictly,  In  order  to  ascertain  the 
sense  in  which  be  employed  tbe  winds  ■*  parish  sohotja."  We 
ore  not  entitled  to  make  a  new  wUl  out  of  these  letten.  For 
instance,  dnce  the  testamentary  exprewion  of  hla  intention  is 
restricted  to  Aberdeenshire,  we  oettainly  could  not  make  his 
bequest  reach  other  counties,  because  other  counties  are  equally 
favoured  in  his  letters.  Uia  two  deeds  are  dated  in  June  1841, 
and  for  eight  years  before  this,  be  bad  been  specnlatiog,  and 
oorresponoing,  and  axperimenttng,  about  almost  everything 
e<mnected  with  what  u  thoi^ht  the  defective  eduoation  ot 
Aberdeenshire.  It  seemed  to  he  Canded,  that  even  although 
it  should  be  judicially  determined  that  his  will  speoksof  parish 
schools  in  the  correct  sense,  other  schools  may  be  brought 
within  the  legal  scope  of  tbe  will,  by  finding  detached  pas. 
sages  in  bis  letters  where  be  indicates  favour  to  these  other 
schools.  If  the  will  is  to  be  superseded  In  this  way,  and  we 
aA)  to  grope  for  hie  intention  throughout  eight  yean  of  letters, 
almost  all  written  as  uiswers  to  communications  which  do  not 
now  exist,  it  is  impossible  to  conjecture  where  we  are  to  end. 
His  desire  for  educating  his  native  district  was  so  great,  that, 
in  speculation,  he  notonly  brought  within  his  intended  county 
many  places  whioh  it  is  srflmitted  are  not  reached  by  hla  will, 
but  made  his  benevolenoe  include  almost  all  tbe  local  educa- 
tional destitution.  He  does  not  merdy  express  himself  as 
well  disposed  towards  these  sessional  schools,  but  toward 
several  othens  whioh  are  unquestionably  excluded  under  any 
legal  oonstrucUon  of  the  wilL  Indeed,  if  these  letters  are  to 
be  taken  as  the  measure  of  his  benevolence,  it  was  boundless. 
"  Wherever  poverty  and  helplessness  are  found,  grant  your  aid," 
is  one  of  his  instructions  to  his  sole  confidant  in  these  matteis. 
His  indicating  a  general  inclination  to  help  these  seedooal 
schools,  therefore,  is  perfectiy  immaterial,because,after  all  these 
schemes  and  asi^rationB,  he  came  to  make  hii^wlll ;  and  in 
this,  the  only  le^  declamtlon  of  bis  intention,  be  confineshis 
charity  to  ceitoin  parish  schotds ;  and  after  this,  tbe  letters 
con  only  be  looked  to  In  order  to  discover  whether  it  be  true 
tiiat  he  used  these  words  in  a  meaning  peculiar  to  himself. 
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Vnw  tliem  letters  scftn  to  me.  to  iiii|ip1v  tin  ftnrh  evidence, 
but  rather  the  very  reverse.  It  U  iiU)KNMiblf  for  inc  to  anal.vw 
thvm  here  ;  but  I  can  very  osrily  Htate  what  I  thlRh  Uiitir  'ro- 
Rtilt  It  (s,  that  he  was  perfectly  aware  of  the  diffsrence  hu- 
twpen  parish  schools  sod  other  Khools.  It  is  dtfficoIC  to  con- 
O'ive  a  Scotchman  ignorant  of  this.  But  be  etpreasly  speahti 
oftlicmas  ditfervnt.  Be  In  many  pawages  mentions  parish 
kIiooIs  as  distlneuishod  from  other  nchools.  HIn  prevailing 
anxietv  Ufor  Che  improvement  of  the  parish  schoohi;  autt  wlirn, 
MH  In  Uonymnsk,  ho  wishes  to  have  two  in  one  parfaih,  he  dotss 
i-(it  treat  them  as  both  parish.  On  the  80th  of  September 
1H85,  he  mentions  "either  the  parochial  school,  or  any  of  the 
«itliiT  Kchools."  On  thu  20th  of  April  1841,  within  two  months 
iff  hts  will,  he  says  that  the.srhoul  at  Fintray  claims  our  at- 
ti'ntion,  "  altbongh  not  a  parinh  Mihool."  I  do  not  observo 
tliat  be  ever  once  calls  the  Alierdeen  estnhlishraents  in  question, 
tiow  iityled aesnooal  schoolii,  pntinh  xchools.  Hu  deserluifa  them 
ax  ^duirkt  schools,"  whfch  they  tmly  are;  and  termii  their 
patrons  "the  city  district  gentlemen;"  and  says  (22d  Feb. 
1839),  that  the  two  first  things  to  be  comiidtired  are  "  the  pa- 
rish and  district  schoolii," — plainly  indicating  bis  being  aware 
that  these  two  were  difTerent,  His  whole  letters  seem  to  me 
tit  be  full  of  evidence  of  the  same  &ct. 

U  is  no  doubt  true,  that  when  he  was  wriUng  them  lettnnt, 
he  had  a  desire,  or  oall  it  a  resolution,  to  Ikvonr  these  sewonal 
Koliools,  but  most  certainly  not  as  parish  scIkwIb  ;  on  the  con- 
tiurv,  his  chief  componsion  for  them  was,  becaiiM,not  being 
parish  nchooK  they  needed  his  aid  the  more. 

tt  was  under  this  knowledge,  and  after  several  years  of 
K-hem«s,  and  experiments,  and  discusslooii,  that  h«  made  his 
will,  and  he  there  restricts  his  bequest  to  parish  Kcltools  alone. 
After  this  T  cannot  by  loose  and  general  Indlcatiuns  of  &voar 
towards  other  inflt{Iation^  fztend  his  will  w)  ati  tn  malie  It 
t<uach  a  class  of  achouls  which,  if  the  terms  of  IiIh  will  receive 
their  ordinary  meaning,  are  undoubtedly  exchuled.  Theirex* 
elusion  is  only  the  more  marked  from  the  intereet  wliieb  hii 
correspondence  shews  that  be  took  in  them. 

It  wa«  argued  (bat  it  mscompctenC  for  the  trustees  to  make 
rules  and  Delations,  and  that  there  ha«l  Iteenno  Abuse  of  the 
discretion.  I  admit  their  discretion,  but  think  that  there  has 
Wen  a  clear  abuse ;— no  abuse  morally,  becaose  thi-y  mean 
well,— but  a  clear  abuse  legnVy,  if  I  be  right  in  Iioliliug  that 
they  are  perverting  the  fond  to  wrong  objects. 

As  to  St.  Fermis,  I  think  It  mnsit  lie  held  to  be  in  At>erdeen- 
iildre,  and  therefore  withiu  the  trust  Bnt  Portlethen  Is  nei. 
ther  a  parish  school  nor  in  Abenleenshire,and  therefore  is  not 
withiu  the  trust. 

fjord  Murray. — I  have  ondeavonred  to  arrive  at  the  correct 
interpretation  of  Dr.  Milne's  intentions,  chiefly  from  theterinH 
i>f  bis  tnwt  settlement,  and  of  his  laxt  will.  These  I  take  u» 
l>e  of  uriqitustiunable  and  sufficient  weight,  without  sning  any 
f  irther — .roads  fruni  trust-settlement).  Here  Dr.  Milne  states 
Ilia  Intention  to  be  to  promote  tlu  religious- and  moral  educa- 
tion of  poor  cbildmn,  and  to  improve  the  condition  of  "  paro- 
chial  sclinolmasten  in  the  oounty  of  Aberdeen,  and  paiMi  tit 
Nether  Banchory,  partieuiarly  in  the  country  dittiUU.'  We 
cannot  throw  this  atiide.  Now,  proper  parochial  Kliooltnnsters 
are  alone,  strictly  speaking,  included  nnder  that  oxprussion. 

Bnt  I  quite  agree  in  one  thing  with  your  Lonlship  in  the 
clialr.and  that  is  perhaps  dcciuvv  of  the  casettlMt  tlietestatur 
woold  have  been  much  averse  to  have  bis  will  discussed  and 
settled  in  this  Court.HO  as  tosupenedeorcontrol  the  determi> 
nation  or  ailmlniMtration  of  Ids  tnuteea  It  is  only  in  country 
dixtiicts  llint  wu  have  proper  parocliial  schoolmasters.  But 
these,  though  the  principal,  may  not  have  twen  the  exclusive 
objects  of  the  testator's  bounty.  On  the  contrary,  in  in- 
Ktructions  to  his  trustees  farther  on  in  the  trust-deed.  Dr. 
Uilne  talks  of  the  endi^'  (in  the  plaml)  "  befuiv  expnsAwd." 
'i'his  seems  (o  shew,  that  the  parochial  scboolm«Hters  in  the 
country  district!,  though  the  most  imporUnt,  were  not  the 
t*o1u  beneficiaries  under  his  settleiuenls.  The  powers  given 
to  the  troHtees  in  the  trust  deed  are  of  the  most  ample  descrip- 
tion, and  If  we  are  to  interpose  at  all,  we  must  take  into  ac- 
<  uuut  tile  wlK>le  teims  of  the  settlement,  both  tnut  deed  and 
lust  will,  and  the  last  document  is  equally  Impcfftaut  with  tibe 
trust  deed,  and  not  at  all  discordant  with  IL  If  the  trustees 
had  gone  palpably  wrong,  we  would  have  been  bounti,  however 
mluctaotly,  to  interpose.  But  that  is  not  the  case  here,  and 
the  biiBtee»,  poaseMug  the  full  confidence  of  the  truster,  are 
enabled  to  come  to  a  conoludon  much  mote  Batisfactorlly  than 
the  Court  could. 


Jjord  Wood. — It  teeiMK  to  me  to  lie  ImpondUa  Ut^tn^v 
trust-deed  iu  the  present  case,  without  be  log  lurriUic.i 
with  the  terms  in  wUch  Ik  i«  expnmed  a»  repnb  Uk  ki 
discretionary  powers  wMcb  thu  truster  baa  nrposd  b  bti 
ten  for  the  carrying  out  hh  trost-ptirposea,  maA  iatkirar 
oise  of  which  he  confided  aa  the  best  and  •omtneaiiKfu 
being  fully  and  faithfully  ooeon^ilfabed. 

The  interest  of  the  trost-ftuid,  as  directed  1^  the  tetivi 
to  be  applied  for  prooiotkig  the  religiDUs  aod  mortl  cdinl 
of  poor  ehlldnn.  and  for  fmptoviDg'tba  coqditipa 
•ehoolaiasten  In  the  ooonljr  n/f  Abexdeea  aod^wdih  d'ie- 
Banchory,  And  at  page  4  of  tlie  deed  as  printed,  tbeit'i 
rianse  I  bare  reforred,  to,  which  I  shall  not  detain  ran 
ships  byreftding.  It  is  eertaiiUy  a  very  remarkable  oui:. 
manner  in  which  it  pc4nts  out  to  the  trustees  how  Lb(TT<{ 
to  be  guided,  and  the  sources  to  which  they  were  to  t^;.] : 
order  that  they  might  eMmte  the  tnat  in  acconiiBi^r 
the  testator's  lotenNeaa,  and  In  which  it  shews  howat:'! : 
was  his  purpiiee  that  tbey.should  be  the  Judges  of  vl»i>- 
be  best  raleulated  to  fulfil  these  intentiooa, — while  tk>. 
in  which  the  testator  ezplaius  himself  upon  the  subject, 
additional  fotce  when  the  persons  selected  by  him  utw 
are  liept  in  view,  amoi«  whom  is  Mr.  Artlinr  Dinpiti:  r. 
dyce,  the  iDdlridaal  with  whom  the  testator  bad  been  it  u 
and  confidential  oorrespoudenoe  tn  relation  to  those  totp 
pones,  aud'plan  of  education,'  as  it  is  called  in  thehft*^ 
which,  throagb  lir.  Fordyce's  instrumentality,  be  li«d,ilE^ 
hia  lifie,  pnttoacettain  extent  into  operation,  and  wluiii<j 
the  pbjMct  of  hii  trott  ftirUier  to  provide  toe  and  taiai 
manent.  I 

I  should  greatly  beadtate  to  say,  tiiat.  even  on  tbetfnn 
coDStmction,  the  reference  wUch  Uie  tmateea  an  dindB 
have  to  lett(>rit  and  other  papers,  could  be  held  to  be  mcc 
be  made  only  in  regard  to  framing  rules  and  nfutiti<s. 
the  r«st rioted  sense  pnt  ou  the  words  '  rules  and  regnhtKa 
conceive  tliat,  having  regard  to  the  whole  contcit,it«< 
not.  But,  wen  it  otherwiau,  I  think  that,  conatminK  thco* 
upon  the  principle  of  construction  really  applicable  tu  3,1 
cannot  bo  ao  read.  By  such  an  interpretation,  it  s{)peuil 
be  clear  that  the  intentioo  of  the  testator  would  bedrM^ 
In  short,  I  liave  no  doubt  that  the  trustees  wete  estukj 
resort  to  the  letters  and  papen  referred  to,  in  order  ta  cm 
them,  as  trustees  and  managers,  to  moke  up  their  duikIib' 
w  hat  was  best  calculated  to  carnr  the  toKtator's  views  ifitodi 
And  I  am  of  opinimi,  tliat,  within  the  range<tf  avtirti 
discretion,  It  was  utaniAxtly  the  will  of  the  testator  Otfi 
nscertalnment  and  dedsion  of  tiie  way  in  which  th» " 
funds  were  to  Im  applied,  so  as  to  forward  his  riewa  sbcdit 
committed  to  the  trustees.  Of  conrse  Idonotokeantaafi' 
they  are  placed  absolutely  beyond  control,  or  that  thek 
not  be  cases  of  plain  abtise,  in  wldch  a  court  of  Is*  s^ 
l>e  called  on  to  interfere.  But,  sul^ect  to  ttuit  limit,  I 
bend  that  the  Interposition  of  the  Court  would  l>e  a  siaii*| 
of  the  administration  of  the  trust-f^nd  wldch  is  givss 
trustees,  and  an  nnwamuitable  substitntion  of  aaatbcrliM 
for  that  which  the  testator  has  htnwslf  constltoted,  la  the« 
rretion  and  judgment  of  the  membenoTwhidibehaidaM 
tht!  most  exuberant  confidence.  I 

I  am  therefore  of  opiulun,  thiU.  having  regard  to  ^i^ii>* 
complained  of,  and  to  the  circumstances  eonnecled  «itii*j 
town  seadonal  aoliools  belonging  to  the  dtetricts  wlndl' 
been  erected  into  separate  pariebest  no  case  his  been 
in  which  the  Court  can  Im  required  to  interfere  witliii>' 
solution  of  tbtt  trustees  in  relation  to  thcM  scboab,>«" 
take  upon  Itself  the  cMMisiderattuu  of  whether,  upon  *" 
dence  to  which,  as  a  court  OT  low,  it  might  be  enUtled 
and  weighing  and  balancing  rigidly  all  the  mattenttai  W' 
be  urged  on  eiUieriide,  the  trurteea had  come  toar^i:"* 

But  axcuming  that  the  question  were  one  propter 
for  adjudication  by  the  Court  npOD  its  merits,  my  opo'* 
tliat  tlie  resolution  of  the  InistMS  ought  to  be  coaliraMi 

It  does  not  appear  to  me,  that  In  determiuiiiK  wlirt^" 
letters  and  other  papers  referred  to  in  the  tnot-tM  >** 
competently  founded  on  to  clear  or  expiwo  the  te<sf^^ 
ing,  any  general  point  arises  upon  the  admisaibilitr''*^ 
denca.  1  consider  the  present  m^bJo  be  apedtf  <»»<f*^ 
terms  of  the  trust-deed  itwlf,  a^d  also  of  the  bstwIBviA' 
ment  of  later  date,  (whioh,  it  has  been  decided,  mW"^ 
as  one  deedX  each  of  which  contains  in  Its  pneilhK* 
which  I  apprehend  legitimately  carry  you  bMMlrf^* 
themselvcSf  and  fully  autboriEe,  and  I  moj 
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ifncetB  be  nuufo  to  tho  letten  and  paprn  mentioned  in  the 
tnM-«lwd  In  •ol^Bg  liny  qoestion  an  to  the  Intcution  of  tlia 
tcfUtor,  not  only  m  respects  the  niles  to  which  the  nchnolx  b> 
b«  tided  hj  the  tniKt-ftindii  are  to  be  rabjeetrd,  bnt  ai  to  the 
iwticnlar  schoolti  which,  under  the  dmcriptitm  iiItmi  by  the 
t^tor,  the  trtbtm  ara  entitled  to  roak»the  ohjeoteof  bi^ 
boimty. 

I  think  I3mt,  looking  tn  the  tnvt^eed  and  the  taut  will, 
fa([>rthetwlthfhe1het**Bivfniidtothetown  UiMtricft  whonln, 
(ivfer^ce  to  which  fiicla  ft  cannot  be  ttitpnted  may  coinfM- 
tenflylw  riafl*!),  there  are  ftrouMh  that  go  fur,  if  indeed  tht-jr 
Are  Hot  nf  ttremselves  itnffldtrnt,  to  warrant  the  conclorion,  that 
thCM  ictiooUi  are  within  the  trmtpiirpoMs,and  wereinteudetl 
bj  ibe  teiitator  to  )w  l«dpletil)i  of  bk  beoevolence,  if  the  trun- 
ted  consider^  It  {Jroper  to  delect  alt  or  any  ef  tbem  for  en. 
downent  lA  the  manner  provided  hf  the  trnitdeed.  Thoie 
pm^ithaviftg  beeri'idreadT  mentlon«d  by  your  Lordship,  it 
1*  neeJlCM  to  orcnpy  time'twr  reoapHulatlnf:  tbeiA. 

Butlf,  nprm  the  prOrimonB  of  the  dccdi  when  taken  together 
irith  the  facttr.  there  Wttre  any  nxnn  for  doubt,  thMi  I  am  of 
f^Dion,  that  by  the  letters  and  papen  referred  to  by  the  tcH- 
tator,  idl  mch  dotiM  la  remofed,  and  It  k  made  nfficiently 
clf«r  that  them  sdiools— <that  Ii,  the  new  whooli  In  the  die. 
trictiof  the  town  of  Aberdeen  «hlch  had  been  erected  into 
Ffpiuate^ilsheB) — are  comprehended  among  (hoee  intended  tn 
V broiired. as  bviDg.ln  hi$  meaninguf  the  wordu,  parish  Khoobt 
IntheeouDtyof  Aberdeen,  and  whtohmightbedeiUt  frith  asmicli 
I7  hii  tnuteea, — and  that  to  hold  the  reverse  would  not  only  be 
Mt  to  cany  into  eAsct  a  part  of  the  plan  or  intern  the  testa- 
tor dedred  Co  be  obserrea  and  extended,  bnt  to  lop  off  a  por. 
tioB  of  It  prevloiisly  establWied  by  himHi-ir,  which  he  viewed 
uof  the  greatttt  Importance,  and  In  which  be  had  noecjaivo- 
ca]!y  eriDced  the  greatest  latorest 

I  Ri&r  add,  that  my  opinion  applies  to  the  !*chooI  eikaUiafaod 
at  Portlethen;  iti  the  parixh  of  Netlier  Banohorv. 

Ai  to  tlie  parish  whool  fn  ^e  parlth  of  8L  Vtigm,  the  ob- 
jection to  it  was  hardly  insisted  in. 

I  itn  ftarther  qnite  clear,  that  it  in  not  our  provlooe  to  eomd- 
<t«r  nd  determine  an  to  the  Jiidtci<nUneM  and  expediency  of 
the  rulen  and  n^nlatioiM  which  have  bran  made  and  iancUoned 
by  Ihe  testator. 

The  Court  pronoanccd  the  following  interlocutor:— 

"Reeal  tlie  inierincator  of  the  Lord  Unlinni^  so  far  as  rc- 
cUlnted  against ;  and  in  reflect  that  tim  trustees,  in  the  exerci  >e 
oFihe  powers  committed  to  tliem.  Imve,  with  reference  to  tlie 
Inters  of  the  truster,  whieh  tliey  are  entitled,  to  consider  and 
take  into  accoant,  framed  oertain  rules  and  regulations  for  hi- 
tainina  tlie  ends  eipceased  in  tlte  trust-deed,  in  the  way  they  con- 
tfito  best  calculated  to  attain  theseends,  and  that  nncaseof  abu»e 
or penrmiiin  of  funds  has  t>eeii  stated  against  the  eilmiuiftrii' 
lion  ef  the  trust  by  the  trustees, — therefore  repeUtlie  defences 
Rated  by  tlia  redairoem,  and  find  tlut  they  liavd  siatt^l  on 
Koofd  na  case  on  which  they  are  entitled  to  call  upon  the  Cuurt 
to  interfere  with  the  aiUninistration  of  the  trust  as  conducte<l 
by  the  tnuteee :  Find  that  it  was  witliin  tli«  competency  of 
ibetnMeeea  to  make  the  reffulariona  libelled  on,  and  to  include 
vltMa  the  scheme  the  strfmola  of  Purllelheu  and  St.  Fergus,  and 
<>«cem:  Find  thatthe  expenses  inctirred  by  the  whole  partiea  in 
this  action,  form  a  proper  charge  SKttinst  the  trust  estate  of  the 
deceased  Dr.  Joha  Miine ;  and  remit  tite  accuniit,"  &c 

Xord  OrtJinarg,  Bobertsen. — Act.  Dean  of  Faculty  (InpHa), 
M<dr;  Orabam  awl  Webster,  \V.8.  Agenit—For  FaroMsl 
^*aohHaiUr'.  Deaa,  Sband  ;  T.  ft  B.  Lanrtale.  &S.0.  Ag«iili,-~- 
fir8mh'»il  ScAMbnoMers*  Monro ;  Andrew  f^ffe,  S.3.C.  Ayeia. 
I.tfcnt-.(W.O.T.) 


2rZ  February  18u3. 
Fissr  DmsiON. 
CuABLRfi  Eaton  &  others,  PefiVnmers. 
Ulnor— U/urator— FroccBs. 
*nw  Court  held  it  inesmpetent  to  appoint  a  eurator 
^  «  nioor,  and  refused  to  vrite  on  a  petition  for  rach 
fproitttmeot,  leaving  it  to  Uie  minor  to  choose  cnrators 
■0  Mfinary  fom. 

^  CHdttooi         «»d  Crkhton,  W.S.  ^^mrt.— L.  C/er*.— 
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2d  FAruary  1863. 
Ftui  Dtvisio^i. 
JoHV  FoBUAK,  Pursuer,  v.  Robert  Buksa  and  othcm. 

Defenders. 

Exerntor,  Liability  of — DiilKence  —  An  executor  who  hut 
faihd  to  do  diHyenee  on  a  Oili  due  l»  the  estate,  held  lialtU, 
on  the  banirvplcy  of  iht  debtor,  for  the  amount,  although  he 
lean  himntlf  imteretted  in  (he  estate  to  the  extent  of  one-fourlh—- 
had  utedall  possifiU  pressure  against  the  debtor,  short  of  ucIhhI 
diligrnee — and  had  refrained  from  aetaal  dUigene*  in  respi-tt 
that  it  appeared  mors  tikelg  that  the  tehels  debt  laemU  wtti- 
malely  be  realised  if  detag  were  given,  than  \f  reantrse  Mrs 
had  to  legal  measures, 

lliomas  Foraan  died  in  .Tanuar;-  184u.  Some  diflS- 
colty  having  aiiten  among  the  claimants  on  his  estata 
as  to  making  up  a  title  to  represent  him,  the  estnto 
remained  without  an  adiuioistrator  until  January  1 847, 
when  the  pursuer  va&  decerned  and  confirmed .  executor- 
dative  qua  nearest  of  kin  to  the  deceased.  The  pursuer 
gave  up  invetitoriea,  and  entered  on  the  administration 
of  the  estate,  and,  in  March  1848,  raised  tho  present 
action  of  multiplepoinding  and  exoneration. 

In  his  condescendence  of  the  fiind  in  mtdio,  which 
consisted  of  the  various  items  given  np  in  inventory,  the 
pursuer  entered  a  promissory-note  for  £200,  payable 
one  day  after  ught,  craated  by  R.  M.  Goimal.  and  \V. 
Hinds  to  tho  deeeamd,  of  date  22d  November  1842. 

The  pnrsaer,  in  his  adjusted  revised  oondeaeetidcnce 
of  the  fond  sn  meJto,  lodged  27th  February  184i), 
stated,  that  the  debt  contained  in  the  bill — 
**  is  still  unpaid,  except  to  the  extent  of  £30  received  to  ncrounC 
on  12th  June  1949,  and  the  executor  only  rerraine*)  fntm  re- 
sortii^  to  summary  diligence,  fntm  knowing  llutt  the  delay  wris 
not  impeding  tlie  winding  up  of  the  estate  so  lung  as  tlie  claims 
of  the  pnrtles-in  this  process  were  nut  at)ju«ied,  an>I  tlut  (lie 
estate  would  receive  interest  on  the  debt  at  five  i>er  c\'i>t.  lint 
he  pmcnred,  and  now  bitlds,  additional  security  under  a  bill  l>y 
Ur.  Cininal.  and  his  brother  Ur.  Michael  Coimsl,  of  the  Isle  of 
Man,  %  £S91 :  4s.,  wliiuli  includol  rlie  interest  on  ttie  furn  i*r 
one.  He  has  been  continually  uritiotf  the  ubiigants  for  par 
ment.  and  they  hare  made  repeateil  hikI  urnent  entreaties  lor 
delay,  to  enable  tliem  to  compk-te  arrangements  said  to  l^e  Mt 
different  times  in  progress  fur  clearing  otf  the  debt ;  and.  uiidi-r 
these  circumstanttea,  and  Ihe  latu  ninnelary  crisis,  he  helievol 
that  any  pivmalure  use  of  diligence  might  groaily  tDjiiro  tlia 
chanoe  of  iipeedy  or  ultimate  recorvry.  In  c«nisequeiii*e  of  ru 
cent  comm'nticatiims,  Ite  has  be^-n.  and  is  still,  daily  expi>oiittg 
payment  of  the  balance,  with  inteiest  and  expenses ;  hut.  in  lli'o 
meantime,  a  charge  has  been  givvn,  widcli,  it  ts  exiwcttvl,  will 
imme«li^te1y  bring  about  a  settlenieol." 

It  was  ultimately  foand  impoasible  to  recover  tho 
debt,  tho  two  brothers  Coonal  having  bcsomc  bankrupt, 
and  Hinds  having  died. 

The  {mrsner  thereupon  pleaded  that  bo  van  not  liablo 
to  account  fur  the  bill,  except  in  respect  of  the  partial 
payment  of  £50. 

The  porstier's  actings  in  reference  to  tho  debt  in  ques- 
tion were  generally  as  follows : — In  April  1347,  the 
pursuer's  agent  wrote  It.  M.  C'oniial  for  payment,  tmd 
was  answered  by  n  request  for  time,  ami  that  H!o  Is 
should  not  he  written  to,  "  as  it  will  not  be  necesjury." 
This  was  followed  by  a  succession  of  letters  from  the 
pursuer's  agent  pressing  payment,  and  threatening  dili- 
gence, which  were  answered  by  R.  M.  Connnl  with  soli- 
citations for  delay,  and  promises  that,  on  iodulgeiico 
being  given,  the  debt  would  be  paid  within  specified 
periods.  In  Jnne  1847,  he  transmitted  to  the  punuer 
a  bill  for  £'ZiiO,  grante  1  by  bis  brotticr  Michael  ui  cor- 
roboration of  his  own  «c«ptt)T§^fegg*[,yt@t«H3wte 
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Blaroli  1848,  retired  by  another  acceptance  on  the  paji; 
of  Michael  for  £291.  This  vaa  followed  by  additional 
demaods^for  payment  on  the  part  of  the  pursuer,  whose 
agent  at  length,  on  18th  January  1849,  intimated,  to 
the  Connals  that  he  was  immediately  to  enforce  dili- 
gence. This  letter  was  answered  by  an  intimation  that 
Michael  Coonal  was  bankrupt,  and  that  Hinds  was  dead. 
Thereafter  R.  M.  Oonnal  became  bankrupt. 

The  defenders,  who  were  persona  claiming,  along  with 
the  pursuer,  to  represent  the  late  Thomas  Forman,  ob- 
jected, that  the  pnrsner  not  having  done  diligence  for 
the  debt,  was  liable  to  account  for  the  whole. 

The  Lord  Ordinary,  on  11th  December  1850,  pro- 
nounced the  following  interlocutor : — 

"  With  respect  to  the  amount  of  the  fhnd  in  medio,  and  ipeel- 

ally  2d,  with  respect  to  the  promisMry-note  by  Meura. 

R.  U.  Conoal  and  WiUiam  Hinds,  for  jC250,  dated  23d  Norember 
1B42,  and  payable  one  day  after  date,  finds  that  the  pursuer 
was  confirmed  executor  on  35th  March  1847,  and  that  be  vaa 
bound  to  take  reasonable  and  proper  meaiuret  for  reooveiy  of 
the  said  bill :  Finds  it  not  alleged  that,  at  the  date  of  the  eon- 
flrmation.  either  of  the  debtors  in  the  said  bill  was  insolrent,  or 
wgent  adinopiam,  but  that,  ou  the  contrary,  it  is  stated  by  the 
pursuer  that  he  refrained  from  InititatlDg;  proceedings  because 
the  aeoarity  was  ample  to  give  five  per  cent :  Finds  that,  in 
place  uf  taking  steps  to  recover  the  amount  of  the  said  bill,  the 
pursuer  gave  delay  from  time  to  time,  and  took  a  new  bill, 
which  is  stated  to  have  been  accepted  by  the  said  R.  M.  Con- 
nal,  and  his  brother  Mr.  Michael  Connal,  of  the  Isle  of  Man  : 
Finds  no  statement  it  made  as  to  any  jndidal  steps  haviag  been 
taken  nfiKinit  the  said  William  Hinds  or  the  said  Michael  Con- 
nal: Finds  that  the  bill  liaring  been  protested,  a  charge  was 
given,  on  the  15th  uf  February  IR49,  to  the  said  R  M.  Oonnal, 
and  a  poinding  followed :  Finds  it  is  stated,  in  the  adjusted 
revised  condescendence  lodged  on  the  27th  February  1849,  tliat 
it  was  expected  thft  charge  would  bring  about  a  settlement; 
but  finds  tliat  no  sum  is  credited  as  paid  to  account  of  the  said 
bill,  excepting  a  sum  of  £50  alleged  to  have  been  received  on 
the  12th  June  1 846,  and  that  tlie  said  B.  &L  Connal  is  stated 
to  be  now  bankrupt,  while,  under  the  diligence  which  proceeded 
on  the  said  charge,  nothing  appears  to  have  been  recovered ; 
and,  therefore,  finds  that  the  pursuer  has  failed  to  exercise  a 
reasonable  and  proper  diligence  for  the  recovery  of  this  debt^ 
and  that  tlie  same  is  chargeable  against  him  as  executor  fore- 
said— reserving  to  him  his  relief  against  the  proper  debtors." 

The  pursner  recliumed,  and  pleaded,  —  In  the  cir- 
cumstances, he  was  not  liable.  It  was  true  he  had 
not  proceeded  to  actual  diligence,  but,  saving  that  re- 
medy, he  had  pressed  the  payment  of  the  debt  by  every 
possible  means;  and  the  reason  why  he  had  not  pro- 
ceeded to  aotnal  diligence  was,  that,  looking  to  the  re- 
spectability of  the  parties,  he  believed  that  there  was 
more  chance  of  ultimate  recovery  of  the  whole  debt  if 
indulgence  were  given,  than  if  legal  measures  were  re- 
sorted to.  He  had  acted  as  a  discreet  man  would  hare 
done  in  hia  own  afiairo, — and  to  a  certain  extent  he  was 
acting  in  lus  own  a&irs,  seeing  he  claimed  to  represent 
the  deceaaed  Tlumias  Forman  to  the  extent  of  one- 
fourth,  and  was  thns  interested,  on  the  recovery  of  the 
debt,  to  that  amount. 

Lord  Itory. — Looking  to  the  dates  of  the  various  proceetlings 
aod  tlie  nature  of  the  debt,  which  was  not  a  proper  mer- 
cantile debt,  but  rather  an  investment,  I  think  we  should  alter 
this  tnteriocutor.  There  is  no  actual  diligence,  no  doubt,  bat 
a  constant  correspondence  ti  kept  up  pressing  for  payment. 
I  do  not  think  we  can  regard  it  oii  a  case  in  which  the  executor 
ii  liable  In  renpect  he  has  not  done  diligence. 

Lord  Oumnghame. — I  am  afraid  we  must  adhere. 

Lord  Preddrnt. — It  is,  no  doubt,  a  vary  hard  case  for  the 
exsctttOTt  and  I  daresay  he  thought  lie  was  doing  what  was  ju- 
dkiioni  enoogfa,  but  I  fear  it  is  TmposaiUe  to  toudi  this  iuter- 
loctttor  wltbout  opening  a  door  for  very  leriou  oooaeinences. 


It  appears  that  be  was  active  enoufi^  in  making  the  fin* 
demand  for  payment  of  this  lull,  but  then  be  allows  it  to  sund 
over  for  several  months — then,  the  debtor  having  s«it  an  ad- 
ditional acceptance,  it  is  allowed  to  stand  over  till  September 
1847,  when  tUs  1100114  Ull  became  payable^  bM  ia  not  paid. 
Then  atlU  the  natter  atonda  over,  tUI  both  bntbera  beoome 
unable  to  pay.  Now,  up  to  that  date,  they  were  carrying  m 
business,  and  I  see  no  reason  for  saying  iliat  they  coukl  not 
have  paid.  The  presumption  is,  that,  if  pressed,  they  ooaU 
have  paid,  aod  I  am  afraid  we  cannot  go  into  the  question, 
whether  Uiey  really  ooold  have  done  ao.  Then  I  think  the  execa. 
t<tf  also  foiled  in  bis  doty  in  regard  to  Hinds,  on  whom  he  mikn 
nocIalmtiU  January  1849;  bntthemain (M^t is thisdday ofa 
year  and  a  half  as  to  Connal.  I  do  not  think  we  could,  in  asy 
tnture  case,  enlbrcethe  omission  of  diligence  against  an  execntor, 
If  we  do  not  do  so  here.  Thathe  himself  was  also  a  creditor,  isof 
no  consequence.  It  is  no  excuse  that  lie  chose  to  risk  htnudf 
as  well  as  the  execotiy  Aiod.  My  difficulty  b  as  to  boUiog 
that  the  debt  conhl  not  have  bean  reeoftfed  from  tlrii  penoo, 
who  was  carrying  tm  boUaeaa  all  tba  time,  and  as  to  tiw  delay 
which  took  place  in  proosadiDg  to^Ugence. 

Lord  Fuiitrton. — am  so  sensible  of  the  importance  of  the  coe- 
slderations  urged  by  your  Lordship,  that  I  do  not  dissent.  Bet 
I  think  it  one  of  the  hardest  coses  I  ever  saw.  The  executor,  on 
coming  into  office,  foun  I  this  bill,  which  had  been  granted  five 
years  before.  Some  discretion  must  be  allowed  to  an  executor  15 
to  the  time  and  circumstances  in  which  a  claim  of  this  kind  ii  to 
be  enforced.  Now,  here  the  executor  gave  time,  but  that  was  not 
ttltc^ther  from  tendemeos  to  tlie  debtor,  but  with  a  view  to  the 
benefit  of  the  estate  SUII  I  am  not  prepared  to  diieent  from 
your  Lcffdshiik  Executors  must  be  taught  that  they  ore  not 
to  delay  in  thil  manner.  On  this  ground  alone,  bccanw  I  think 
it  the  safest  coarse  we  ean  follow,  I  am  for  adhering. 

Lord  Ivory. — Periteps,  on  taking  a  larger  Tiew  of  the  matter, 
the  coarse  proposed     ^ur  Lordship  la  the  safest,  and  I  have 
no  such  confident  conviction  of  the  soundness  of  my  opinioa, 
that  the  feeling  of  the  hardship  of  the  case  shonld  lead  me  to 
dissent  from  the  rest  of  your  Lordships.   At  the  same  tine, 
looking  at  this  as  on  Individoal  case,  I  cannot  coooeiTe  sny 
greater  hardsiiip  than  that  to  whldi  we  are  lohjectiag  thi« 
party.    In  the  firtt  place,  I  cannot  conceive  that  an  execntor, 
whose  office  is  gratuitous.  Is  liable  in  strict  diligence.  Hei* 
not  so;  he  is  liable  only  in  the  smallest  diligence  of  a  party 
acting  for  anotiier.   Seeondli/.  he  was  himself  a  creditor  to  tie 
extent  of  one-fourth.   He  coraen  into  office  in  a  veiy  pecnllsr 
manner.   Tbe  original  creditor  survives  for  three  years  sab- 
sequent  to  the  date  ot  the  UU ;  after  his  death,  thm  is  nn 
oni*  til  look  aft»  the  estate ;  It  remains  so  for  two  yeoit,  am) 
llten  this  party  comes  forward  and  takes  it  up.   That  is  D>» 
leas  than  five  years  nfter  the  date  of  the  debt,  and  the  moroent 
he  comes  into  office,  he  puts  the  matter  into  the  hands  of  >n 
agent,  to  do  what  is  riglit.    Then  fbllows  a  long  oorrespoml- 
ence  witii  the  debton,  and  from  that  correspondence  it  is  clear 
that  all  possible  pressure  short  of  legal  diligence,  was  nsed; 
and  my  impression  certainly  ia,  that  this  debtor,  who  is  stated 
to  have  been  a  mostwortl^  person,  though  in  labouring  ci^ 
cumstances,  could  not  have  paid  the  debt  bod  audi  dili- 
gence been  put  lu  force.    There  is  a  third  principle  of 
importance  here:   It  is  not  enough  to  say  that  the  eie- 
cutor  did  not  nse  diligence ;  it  mnst  be  said,  that  by  his 
not  using  it,  the  esute  has  incurred  loss.   There  is  no 
sutement  bm,  and  the  aTeraient  is,  that  even  if  tbe  execoior 
had  taken  all  tbe  measum  wUeb  It  ia  said  be  should,  tbe  re- 
sult would  bave  been  the  same.   If  that  were  pnived,  I  tbiok  it 
would  be  the  severest  thing  I  ever  knew,  that  be  sfaoold  he 
thus  visited  for  not  proceeding  to  legal  diligence.   In  Jnne  W7 
he  gets  a  corroborative  security,  and  that  is  renewed  in  Hirc^ 
1648.   The  renewal  is  protested  inApril  I84S.  Tbenbeistol-I 
it  will  do  no  good  to  carry  the  protest  farther.   But  fortber, 
when  tbe  malUplepoindii^  ia  nlaed,  this  doeoment  of  debt 
is  consigned  in  manibiu  euno*.   It  then  comes  under  the  povrr 
of  the  otlier  party,  who  might  have  moved  that  diligence  sboold 
be  dune  upon  it,  but  be  does  not  do  so.    Now,  this  is  witiiin 
a  year  of  the  confirmation,  and  I  think,  that  from  tbe  date  of 
raising  the  multiplepoiiuiing,  the  others  were  as  modi  boitiH 
OS  he  in  the  matter  of  diligence.   In  abort,  I  think  this  pen^ 
liai  done  all  tliat  as  on  honest  man  he  could  do ;  and  I  fori  ^| 
io  atrongly.  that  bad  I  had  jlie  least  encouragemeat,  f  sboaM 
bave  been  for  altering ;  but  tite  puniiliment  of  one  may  f: 
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fatpi  be  tiM,nlTitI(n  of  mngr,— and  therefbie,  tiioiiBh  with 
the^crtntnloctuicek  Iconcur  in  tti*  genanl  i^IoIod. 

Adhere. 

Lord  Ordmarjh  Robertson. — Act.  Forauu ;  J.  N.  Fonniuit 
W.&,  Agatt^^Act.  Logu ;  A.  OmmIs,  AgMt—U  Ckrk. 


3d  FOruary  18C3. 
First  Ditisioh. 
CsAKLBi  Buchanan,  Purmetj  v.  Jaueb  Tobeie 
DoDQLAS,  Defends. 

Ctutioner — Damage,  CoiiMc<|uentuI — Suipeniioo — Diligenrt — 
A,  ix  SepUmber  1846,  p»imded  Jvrnilure  belomging  to  bis 
iMoT,  amd  obtained  ioarra*t  of  B  prtttnttd  a  note  of 

a^entiom,  and  obtmixed  interim  interdict  againat  the  tale,  but 
lit  nipnuiOA  waa  dumiued  in  December  1848.  The  poind- 
iiy  wee  tkm  maletp,  mud  A  did  mol  obtuin  a  ttctmd  warrmt 
rfidt  titt  Monk  1M9,  whem  lu  wu  prevented  teUiKg  a 
teoMd  MftpcutMi  pretemled  ^  C.  Tk^  $*eo*d  wtp«iwo» 
•w  d*o  dumated.  A  adoeriited  a  third  $ate,  when,  im  Jufy 
iBtt,  the  dtbiw't  kauUord  aequettrated  the furniture.  Action 
at  the  Msfanee  of  A,  against  the  cautioner  in  tkefrtt  smpe*- 
lion,  far  pajpmant  of  the  expenaei  iff  the  second  tutpenuon,  and 
of  the  ammtmt  vf  the  decree  on  uhick  the  poinding  proceeded, 
dimitaed,  there  being  no  aUegation  of  qmU  fide^  on  the  part 
of  B.  i*  raspeet — 1.  of  A'a  tlelag  of  threa  montht,  after 
diimiital  of  the  firtt  amspension,  in  carrying  out  the  diU- 
gOKti  mmd,  2.  thta  the  fatnitura,  im  m  far  aa  regarded  the 
laMdlanTa  hgpotkae,  was  in  no  worse  condition  in  Dceambar 
)H46,  (Am  when  tic  poinding  took  ptaect  inamnek  at,  in  De- 
ctmbar  1848.  tAe  debtor  kaving  paid  ikarmUapto  Martinmas 
of  that  yaar^  it  was  liable  onh/  for  the  rent  of  the  kalfgaar  to 
Whittaiidag  1849,  whereas,  when  the  poinding  took  piaee,  it 
vas  liable  fur  the  whole  gear's  rent 
Cautioner —  Suspension —  Diligence —  Expentiea  —  Queitinn, 
Wh^her  the  cautioner  in  a  nqKMttm  be  liable  for  more  than 
the  eapenate  of  that  procesa  f 

Od  4^1  September  1846,  the  pursuer,  under  a  decree 
for  ^30: 19:  K^obtuned  bybini  against  James  Gordon, 
poinded  certain  ramiture  in  Gordon's  house,  the  appraised 
value  of  whicli  amounted  to  the  sum  decerned  for.  War- 
rant of  sale  was  granted,  and  the  sale  advertised.  But 
Michael  Anderson  having  applied  for  interdict  against 
the  sale,  the  same  was  granted  ad  interim  on  the  caution 
of  the  defender. 

On  22d  December  - 1848,  the  Court  repelled  the  rea- 
sons of  suspennon  and  intoidict,  and  dismissed  the  appli- 
cation with  expenses. 

By  this  time  the  process  of  poinding  had  fallen  asleep. 

Some  additional  ^scusaon  took  place  with  regard  to 
the  expenses  of  the  Bospenmon,  and  decree  for  modified 
expenses  waa  not  pronounced  till  9th  Februaiy  1849. 
They  were  ultimately  paid. 

Decree  of  wakening  the  poinding  was  obttuoed  on  28th 
March  1849,  when  a  second  warrant  of  sale  was  obtained, 
and  the  sale  a  second  time  advertised. 

A  second  application  for  interdict  against  the  sale  was 
made  by  John  C,  W.  Gordon,  a  son  of  the  ori^nul 
debtor. 

Thereupon  the  pursuer  raised  the  present  action  against 
Anderson,  Dotiglas,  and  Douglas'  attestor,  codduding 
fur  decree  against  them — 

"either  to  restore  immediately  to  the  pursuer  the  said  farni- 
tnre  and  other  tiffects,  as  the  name  stood  at  the  date  of  the 
poinding,  and  to  malw  payment  to  the  puraoer  of  the 
vt  £80  sterling,  or  of  such  other  sum  as  may  be  found  to 
difference  ^tween  the  ralne  of  the  Btiid  furniture  and 
«t  tho  date  of  tbe  poinding,  and  sucli  prooeeUs  aa  the 
Bay  yipld  when  sold,  with  hU  ezpeosus  lucumid  or  to  be 


Incurred  tbpreanent,  or  to  make  payment  to  him  of  tbe  snm 
of  XlOO  stetli&g,  or  snob  other  Hum  as  may  l>e  found  to  be  tbe 
just  worth  and  value  of  the  Boid  furniture  as  at  the  date  of  the 
poinding,  with  interest  and  expenses  aa  aforesaid,  with  tlie 
f^l  tntereet  doe  upon  said  snm,  and  to  become  due  thereon  ; 
Or  otiienvise  to  nuute  pqrment  to  the  pnrauer  (tf  tbe  enm  of 
£160  sterling,  or  soch  other  snm  as  may  bf  fbnnd  to  be  tbe 
amount  of  the  reparation  and  dami^es  due  to  him  in  the  pre- 
mises, and  as  may  cover  and  pay  the  pursuer  the  amount  of 
his  debt,  interest,  and  whole  expenses,  as  the  same  shall  be 
condescended  on  and  eatabli^ed  in  the  coucee  of  tfaisprooesa." 

Decree  passed  in  absence  against  Anderson  and  tbe 
attestor. 

The  interdict  granted  at  the  instance  of  Gordon  }vuAor 
was  subsequently  recalled. 

The  pursuer  for  the  third  -  time  advertised  a  sale,  bat 
it  was  stopped  by  a  seqoestration  of  the  furniture, 
obtained  on  10th  July  1840  by  the  Bank  of  Scotland, 
aa  landlord,  for  the  half-year's  rent  due  at  Whitsunday 
1849,  and  in  security  of  the  rent  of  the  succeeding  year. 

The  pursuer  now  pleaded,  that  the  cautionary  obliga- 
tion of  the  defender  being  to  restore  the  poinded  furni- 
ture in  the  same  podtion  as  at  the  date  of  Anderson's 
ai^lioation  finr  interdict,  be  was  bound  to  make  pay- 
ment to  the  porsuer  of  the  amoant  of  his  original 
decree  against  Gordon,  of  the  ezpensM  of  the  poinding 
up  to  Grordon's  interdict,  of  the  expenses  of  that  inter- 
dict, and  the  expenses  of  the  diligence  at  the  porsurar's 
instance  for  the  expenses  of  Anderson's  interdict,  and 
lastly,  of  the  Sheriff-clerk's  dues  of  the  sale  stopped  by 
Gordon's  interdict. 

The  Lord  Ordinary,  on  27th  Nov,  1850,  pronounced 
the  following  interlocutor: — 

"  Finds  that,  on  the  18tb  of  July  1846,  tbe  pOTSUcr  obtdned 
decree  in  thin  Court  against  James  Qordon,  merchant  in  Leitb, 
for  the  snm  of  £28  : 0 : 9  as  the  amount  of  an  account,  together 
with  £7 : 6  : 7  as  the  expenses  of  process,  and  1^0  as  the  dues 
of  extract,  amounting  in  all  to  £80 : 19 : 10 :  Finds  that,  on 
the  4th  of  September  1846,  under  the  warrant  cont^ned  in 
the  said  decree,  the  pursuer  poinded  in  a  dwelling-house  in 
Leith  certain  furniture  belonging  to  his  debtor,  whereof  the 
appraised  value  was  £30  ;  19  : 10,  and  the  execution  of  poind, 
ing  having  been  reported  to  the  Bberifi^  a  warrant  of  siie  wu 
granted,  and  the  goods  advertised  to  be  soU  on  tbe  26th  of 
September  1646 :  Finds  that  a  note  of  suspeunon  and  inter- 
dict having  been  presented  by  Michael  Anderson,  residing 
near  Cupar- Angus,  against  the  said  sale,  on  the  allegation  that 
the  poinded  articles  belonged  to  bira,  the  interdict  waa  granted, 
and  tlie  note  of  suspension  passed  on  caution  :  Finds  that,  by 
bond  of  caution  dated  2d  Kovember  1646,  tbe  defender  James 
Torrie  Doughis  became  bound  to  pay  to  the  pursuer  •  whatever 
sum  the  Lords  of  Council  and  Sewon  shall  modify  asd  award 
in  name  of  damages  in  cose  of  wrongous  interdicting,'  and 
also  in  name  of  damages  and  expenses  in  case  of  wrongous 
suspending :  Finds  that,  on  the  22d  of  December  1848,  the 
Second  Division  of  the  Court  repelled  the  reasons  of  suspension 
and  tnttrrdict,  and  dismissed  the  same,  and  found  the  said 
Michael  Anderson  liable  in  expenses  :  Finds  that  the  account 
having  come  to  be  considered  by  the  Court  on  tbe  report  of 
the  alitor,  on  tbe  26tb  of  January  1849.  a  nmewed  remit  was 
made  to  tbat  officer,  and  on  the  9th  of  February  1640,  the  ac* 
count  was  modified  at  the  sum  of  £80 : 19  : 8,  and  the  decree 
waa  extracted  on  the  28th  of  February  1849  :  Finds  that,  on 
the  6th  of  Uarch  1849,  an  extract  of  the  bond  of  caution  was 
obtained,  and  a  cliarge  for  payment  of  the  sum  in  the  decree 
was  immediately  given,  which  was  followed  by  caption,  and  a 
correspondence  having  ensued  between  the  agents  for  tbe  par- 
ties, the  sum  in  said  decree,  finding  the  letters  orderly  pro- 
ceeded, was  ultimately  paid,  and  the  same  does  not  form  may 
part  of  the  present  dispute  :  Finds  that  a  wakening  of  the 
process  of  poinding  was  raised  on  or  about  the  14th  of  March 
1849,  in  which  the  extract  decree,  finding  the  letters  orderly 
proceeded,  having  been  produced,  and  the  prpceas  having  been 
awakened,  a  new  warrant  of  ii^fflcPS^i^S^OC^ 
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advertiwd  for  the  9th  of  April  1849 :  Ftods  that  the  panmer. 
In  thoa  wakening  the  proccas,  and  taking  mnuniret  to  proceed 
with  the  sale,  wa«  guilty  of  no  mont,  so  as  to  Ifbemte  the  defen* 
der  from  the  obligation  In  liiii  bond  of  caution,  and  wtlhont 
which  bond  of  caution,  the  Inturdfct  asidoKt  Iht:  original 
would  not  hare  been  granted,  nor  the  note  pamrtl ;  Finds  that 
John  Chariea  Qordon,  son  of  the  raid  Jum*.-)!  Qurdon,  appltfil. 
bjr  petiUon  to  the  Sheriff  dated  8th  April  1849,  for  an  interdict 
agalniit  the  said  second  proposed  sale,  of  wbicb  fftct  notice 
wax  given  to  the  d4-feuder,  and  the  interdict  wm  afterwards 
recalled  :  Finds  that,  on  the  10th  of  July  1849,  a  petition  fur 
Seqoestration  at  the  instance  of  the  Bank  of  Scotland,  as  pro. 
prietorofthe  houM  in  which  the  mid  poinded  furniture  re- 
mained, was  presented  to  the  Kherlff,  directed  against  the  flatd 
James  Gordon  and  his  son,  and  praying  to  have  the  same 
B«!4)nettrated  In  paymt-nt  of  the  mim  of  £12:  lOs.  as  the  lialf 
year's  rent  due  at  Whitsunday  184B,  and  in.  security  and  fur 
payment  of  the  sum  nf  £26,  Iwins  the  current  Year's  rent  pay  • 
able  at  Martinmas  1849  and  Whitsunday  1850,  and  to  have 
the  sale  proposed  at  the  instance  of  the  pursuer,  interdicted  : 
Finds  that  the  said  furniture  was  sequt'strated  accordingly,  and 
interdict  granted  against  the  salt)  proposed  at  the  pursuer's 
instance :  Finds  that  the  pursuer  was  made  a  party  to  the 
fotetaid  process  of  sequestration  and  interdict ;  and  as  thereut 
due  to  the  landlord  exceeded  the  rwXut  of  the  effiects  covered 
by  bis  poinding,  and  related  to  rent  not  due  when  the  said 
poinding  was  ezecnted  In  Septemlwr  1846,  finds  that  he 
was  not  bound  to  pay  the  rent  to  the  landlord,  and  was 
not  In  a  condition  to  proceed  with  the  sale  In  opposition 
to  the  preferable  claim  which  attachoil  to  the  said  fumi. 
tore,  by  virtue  of  the  preferable  right  of  hypothec,  or  at 
loart  waa  not  bound  to  enter  Into  a  discusnoa  with  th^i 
landlord  on  that  head,  and  wan  entitled,  as  in  a  question  with 
the  defender,  to  have  the  furniture  made  forthcoming  to  him 
lA  ttalu  qm,  as  at  the  date  of  the  Intrrdlct,  and  free  from  any 
emerging  claim  ;  and  therefore  finds  that  the  loasof  the  vulue 
of  the  ^d  effects  originally  poinded  by  Mm,  was  damage 
occa^ned  by  the  wrongousinterdicting  and  suspending,  which 
damage  the  defender  la  bound  to  repalTt  at  least  to  the  extent 
of  relmbnndog  the  porsnertothat  amount  of  his  original  debt, 
being  £30 : 19  ;  10,  and  decerns  for  that  amount  accordingly, 
with  Interest  thereon  stncethe  date  of  the  said  poinding ;  and 
88  to  tho  pursuer's  farther  claims,  stated  in  article  21  of  the 
revised  condescendence,  appoints  the  cause  to  be  called  in 
order  Uiat  the  same  may  be  disposed  of;  reserving  in  the 
meantime  all  queitiona  tjf  expenses. 

*•  JVofa— 'rhla  case  fa  not  unattended  with  difficulty,  but  the 
question  is,  Has  the  pursuer  siutained  damage  by  the  wrongful 
Interdict,  for  the  consequences  of  which  the  defender  l}t^ine 
bound  by  his  bond  of  caution  f  Now,  had  the  sale  o(  the 
poinded  Roods  gone  on  in  September  1846,  the  proceeds  would 
have  paid  the  debt :  That  sale  was  not  interfered  witli  by 
Gordon  Junior,  and  the  furniture  was  not  then  hypothecat^il 
for  the  rent  fbr  which  the  sequestration  was  taken  ont  in  Jniv 
1849.  It  is  true  that  Mr.  Buchanan  bad  taken  upon  hlrriMulf 
the  rent  due  to  the  bank  lu  1846,  and  that  the  proper  dclit,,r 
afterwards  paid  it ;  but  he  had  no  concern  with  the  rent  f»r 
which  sequestration  was  taken  out  in  1849,  and  which  arom 
from  the  lapse  of  time  occasioned  by  the  interdict,  and  t'^e 
furniture  remaining  In  the  possessIoQ  of  the  debtor.  Tbeni  rir* 
camstances  bad  rendered  tliatfnmituro  Hahle  to  the  hypothec 
which  was  preferable  to  his  poinding,  or  at  least  there  wiis 
good  ground  forsncb  a  claim  on  the  part  of  the  landlord;  ut 
all  events,  the  furniture  was  not  in  ttatu  quo  as  at  the  datf  uf 
the  wrongful  interdict, — a  new  claim  having  emerged,  and  tlie 
creditor  whose  sale  was  wronj^ully  stopped  waa  not  bound  to 
try  any  new  question  with  the  landlord  as  to  a  claim  which 
had  not  emerged  when  the  interdict  was  taken  out.  Uf  couiw, 
on  payment  of  the  drbt.  tho  pursuer  will  axslgn  the  cantitmer 
into  the  pidnding,  and  whole  warrants  tbvrtHif ;  neither  dues 
there  leem  any  reason  for  imputing  mont  to  the  pursuer." 

The  defender  roclumed,  and  pleaded — There  was  no 
sUega^n  that  Anderson's  application  for  interdict  was 
finodnlent;  the  only  ground  on  which  the  defender  was 
maintuned  to  be  liable  was,  that  his  applioation  had  been 
nnsuccessful.  Now,  even  on  the  adtniesion,  which  tho 
defender  did  not  make,  that  a  cautioner  in  the  bojia 
jUU  suspension  of  a  diligence  might  be  liable  for  damages 


in  addition  to  expenses,  it  was  clear  that  he  jrosld  be  m 
only  where  damage  had  arisen  from  the  interference  of 
tho  siiqwiider.  Here  the  damage,  if  there  were  anj, 
was  not  referable  to  Anderson's  interdict.  That  inter- 
dict was  removed  in  December  1848^  and  the  qnesUon 
was,  whether  the  poinded  ftumitore  was  not,  at  tut  date, 
in  as  favourable  a  predicament  as  in  Septemb«r  184li. 
The  pursoor  no  doabt  allowed  the  diligoiee  to  lie  over 
for  three  months  after  Anderson's  interdict  was  removed, 
and  then  Gordon  junior  obtained  the  second  interdict; 
but  the  defender  was  not  answerable  for  Oorduu's  inter- 
ference, more  especially  as  it  was  found  wrongful,  be- 
cauft  that  interference  was  attributable,  not  to  Ander- 
son's interdict,  but  to  the  pursuer's  delay.  Again,  it 
was  to  the  pursuer's  delay,  which  left  room  for  Ghtrdunn 
application,  that  the  landlord's  sequestration  was  attri- 
bntablc.  In  fact,  in  December  1848,  the  furniture  wo-i 
in  a  more  &Toarable  powtion  than  when  Anderson  ap- 
plied for  interdict;  for,  in  December  1848,  the  origioal 
debtor  having  paid  the  rent  op  to  Martinmas  of  that  year, 
the  hypotheo  included  only  the  half-year's  rent,  whweai, 
in  September  1846,  it  covered  the  whole  rent  of  that 
year. 

The  pursuer  pleaded — ^Thiswas  an  action  of  dama^, 
the  amount  of  damages  claimed  being  just  the  sum  which 
would  put  the  poiuder  in  the  same  poution  as  he  was  in 
at  tho  time  the  suspenidon  was  brought  in  which  t}» 
suspender  was  cautioner.  That  suspension  occononed 
great  delay,  and  when  it  was  removed,  the  poiuder  fbuixl 
an  obstacle  in  his  way  which  was  not  there  when  tbo 
suspension  was  brought.  If  the  occurrence  of  that  oU- 
Btacle  was  occasioned  by  the  delay  caused  by  the  su^n- 
edon,  the  caotioner  was  liable  in  such  damages  as  wooU 
reinstate  the  pursuer  in  his  original  poution. 

[Lord lmny.~'\B  not  that  consequential  damage  X] 

Then,  what  are  the  damages  of  a  wrongoufi  interdict  ? 

^Lord  Ivory. — I  take  it  that  damages  In  the  bond  of  caution 
just  means  the  expenses  uf  process.] 

Tho  question  was,  whether  the  damage  suffered  by  {fae 
pursuer  was  occauoned  by  the  wrongous  interdict.  In 
September  1846,  there  was  no  appearance  of  any  com- 
petition for  the  property,  or  of  intention  of  the  luidlonl 
to  sequestrate.  Tho  pursuer  was  entitled  to  assunio, 
therefore,  that,  but  for  Anderson's  interference,  he  would 
then  have  got  his  debt  paid^  but  that  interference  he 
was  for  a  cinsiderablc  time  prevented  doing  what  ms 
then  in  his  power,  'ilie  summons  was  rused  on  Ooidoti 
applying  for  interdict.  It  was  not  fur  the  pursuer  t  • 
inquire  whether  Gordon's  right  wa.<!  in  existence  in  1846; 
but  it  could  hardly  be  supposed  it  was,  seeing  that  his 
claim  was  one  of  prcwcrty.  It  was,  at  any  rate,  clear 
that  he  did  not  think  his  claim  preferable,  or  that  he 
eould  malce  it  good  in  m4G.  Thus  the  delay  caused 
by  Anderson,  brought  forward  another  psvty  who  wis 
not  in  the  way  at  the  time  Anderson  interposra;  and  the 
delay  created  by  Gordon,  Inought  forward  the  landlord. 
The  defender's  obligation  was  to  restore  the  goods  tn  « 
stood  a  condition  as  the  pursuer  got  them.  He  had  dM 
done  80,  and  most  put  the  parmer  in  the  same  contioo 
as  if  he  had  done  so.  This  tras  not  conaequentaol  aant«ge, 
but  damage  onuog  directly  from  Andomon'sinteipoiBtiuS' 
At  advising  this  day, — 

Lord  Prmidmt  — When  this  case  was  last  before  us,  J 
an  itidnion  wliich  1  then  cntcrtainvd^Uv  d«dd«iUy.  I  lu>* 
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dhwtcd  mf  wind  to  ttM  oonild«nt{on  of  the  case,  and 
tlMtcoufalataMoa  has  rather  confirm sd  my  preTioni  ofdnlon. 
Itappeustomethatthla  Interlocutor  mut  be  altered.  The 
Inii  of  tike  action  is  the  obtaining  a  wnmgou*  Interdict,  and 
it  oondndM  for  rcrtoratioa  of  the  farnitnre  In  the  same  state 
H  wben  jxrihded.  or  for  payment  of  tbe  damage  aridng  from 
Uitt  wnmffOH  interdict.  Some  raggestlona  were  made  In  the 
eni'Horthe  discoHlon,  aa  to  vheth«ran  action  of  damagex  will 
Hattininre^Mct  of  sn  111-4i>nnried  Interdict  i>t  a  poinding 
vIhm  there  Is  no  allocation  of  mala  fide$^   I  do  not  think  the 
IkU  of  tlii»  eaaa  render  U  nBceBeaty  to  inquire  Into  that  qnee- 
Iton.  though  there  are  cases  where  It  has  been  held  that  da- 
ntgcs  could  not  be  claimed.   The  rlew  I  take  of  the  present 
(M  is  this,— it  appears  that  Gordon  was  owing  a  debt  to 
Biekuuin,  who  got  a  Jodgment  for  his  debt  and  for  expenses, 
UMWting  altogether  to  £80  odds.  On  this  decree  be,  on  4th 
fdptember  1846,  poinded  oerttdn  ftamltnrs  in  Gordon's  honse, 
ami  advertised  it  for  siUe.   Then  Anderson  came  forward  and 
■tatod  that  the  fiimltare  belonged  to  him.   Oordon  bad  beeti 
nqiMitrated,  and  Anderaon's  statement  was,  that  be  had  pnr> 
ehued  the  fomltoiv  from  the  trustees,  and  that  It  belonged  to 
Mnushboogh  he  had  pemitted  Oordon  to  ret^n  the  use  of  it. 
Oathit  stateneot  he  obtained  an  Interdict  against  the  Bale, 
sod  a  ifiMt  deal  of  dhwuasion  took  place.  The  Lord  Ordinary 
•Iccidad  In  Aifonr  of  Anderson,  that  the  fnmitare  was  his,  and 
vunalisble  to  the  dlHgence  of  Ghirdon's  creditors.  This 
'leddon  wasaltored  bv  tbe  Second  Division.  Lord  Moncrelff  dis- 
KDtiQe ;  the  Ootirt  hdd  that  tbe  famiture  was  liable  to  dili- 
lRtK«forGordon'sdettt,noton  thegronnd  thatitliad  Dott>een 
ptirrhiwd  by  Anderson,  nor  on  the  ground  tbatGordoo  was  the 
■stmsiMe  owner,  bnt  on  thin  groand,  that  though  Anderaon  had 
paniiiaird  it,  yet^  having  left  it  in  poaeearion  «  Oordon,  It  was 
liable  to  Oordon'a  creditors.  Then  that  Judgment  having  beoD 
pruDOinced  on  6th  December  1848,  the  ioterdict  was  there- 
hr  recalled,  and  the  expenses  were  subsequently  paid.  Such 
IxtsK  the  state  of  matters,  the  fttmlture  biid  reinain«d  subject 
tn  the  nnos  imposed  by  the  interdict,  nntll  6th  December 
ran.  b  does  Bol  appear  that  steps  were  takea  to  islllmnw- 
dtaMygBtbemexna^ngrsmotad.  ItfsaaldUwtioiMtblng 
rrqidnid  to  be  done  first ;  the  process  of  poinding  required  to 
W  wakMed,  Imt  tbe  pursuer  slionld  not  have  let  it  foil  asleep, 
it  MS  wakMied,  however,  on  28th  March  1849 — a  fresh  war- 
nntor  anle  was  obtained — and  Htepn  were  taken  tar  carrying 
rat  the  ade  on  »th  April  1849.    But  tiien  the  pursuer  Is  stop- 
I«d  by  an  tntardtot  at  the  instance  of  Gordon,  a  son  of  the 
nrishisl  debtor.    What  that  Interdict  proceeded  on.  is  not 
rxpUtwd.    When  that  Interdict  was  obtained,  this  action 
•w  raised  against  Anderson  and  his  cautioners,  demanding 
tliat  the  tomltnre  stiall  be  delivered  to  the  pnnioer,  with  pay- 
ment of  the  difference  between  Its  value  In  1844  and  in  Sep- 
tember 1846.   Tbe  pnisuer  says  that  alt  this  loss  bss  arisen 
ffDot  Um  Interdict  of  1846,  and  has  so  arisen*  that  the  Inter* 
•iictorin  1846  U  liable  for  the  loM  arising  in  1849.  I  do  not 
think  tbe  pursuer  has  made  out  tiiat  the  loss  in  1849  la  attri- 
I>utable  to  the  Interdict  In  1846.   In  the  first  place,  what  was 
ttM  condition  of  the  furniture  In  December  1848,  when  the 
interdict  ceased  f   At  that  date  tbe  luterdlot  ceased  to  be 
cftctoal,  and  Mie  pnnner  mi^t  then  have  bad  it  extracted  if 
^  bad  wished  It.    In  the  case  of  Boberts  «.  Lord  Bosebery, 
4  Hair.  6,  which  was  an  action  of  damages  by  the  tenant  of  a 
luarry  against  his  landlord,  for  having  stoppeid  tbe  worldng  of 
fie  tpMiry  by  an  interdict,  the  tenant  was  found  entilled 
diBMges  only  for  the  time  from  the  obtaioing  at  the  in- 
tmHct  «IH  the  data  of  tbe  Intoriooulor  withdrawing  U,  and 
"ot  tfll  Mm  deetw  was  MCCnMHed.   Now,  what  was  tbe  state  of 
lbs  esse  In  Deoamber  1848  r  FiiM,  had  tb«  (nmlturedeterin. 
TitedhtTsloer  If,  at  that  data,  tbe  famitniwhad  Mien  In 
V'dae.  being  a  perislMble  article,  tiie  case  might  have  l>een 
dilbrent.   But  Baduuian  was  called  on  by  the  Lord  Ordinary 
to  itate  its  value  at  these  two  di&rent  timca.  and  his  state- 
ment It,  ttuU  tbe  valoe  was  ths  same  at  both  dates.   In  Uie 
lotrtsrio  T«)aa  of  the  fumitwa,  tkisrsfore,  I  bold  there  was  no 
«AMBek  Then  the  question  oomie  to  be,  was  the  pursuer.  In 
i^m^nr  1848.  not  In  Uw  same  paillAw  in  reterenee  to  the 
|nmitare.ns  In  September  1846.   What  was  it  that  preventint 
Ml  being  tn  tbe  same  pofdttun  f   Hb  poinding  was  asleep,  i 
w  not  know  that  the  iuterdictor  was  to  blame  for  that,  but 
~"  wakanlng  of  it  was  only  a  matter  of  14  daya   That  was 
^*t%M  H  actually  took  to  waken  it.  Then  then  are  two 
I4fdi  tbe  pnivDer  founds  on— tbe  interposltkw  of  <]or< 
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don|nnlort  and  Mm  olalm  of  the  landlord,  Bntwss  theetalniof 
tbe  iandh»d  nMfs  dlsadvantagnoos  In  Deoember  1848  than  In 
September  1846  r  I  do  not  see  that  it  was.  In  Deoember  1848, 
It  was  liable  only  for  tbe  rent  from  November  1848  to  Wbit- 
snnday  1849,  while,  In  September  1846,  it  was  liable  for  the 
whole  year's  rent, — so  it  was,  in  fui,  in  a  better  position  in 
Deoember  1848  In  respect  of  tbe  landlord,  therefore,  tbe 
pursuer  was  in  no  worse  position.  No  doubt  greater  claims 
on  the  part  of  tbe  landlora  emerged  after  Whitsunday  1849, 
and  he  sequestrated  and  included  In  hts  sequestraUon  the 
half-year's  rent  for  the  current  term.  I  am  quite  awara  that 
It  was  not  tbe  same  rent  for  which  the  furniture  was  hypothe  - 
cated  at  Whitsunday  1849  as  In  September  1846,  but  it  was 
tbe  same  amount  Then  tbe  qneK^on  Is,  how  Is  the  partjr 
whorestoned  tiie  furoitureinDeoember  1848-^kw  the  Judgment 
in  Andenon's  Interdict  did  that— liable  for  this  loss,  whtdi  did 
not  emerge  till  Whttsunday  1849  f  The  pursuer  says  he  was 
prevented  selling  by  the  intorpodtion  of  Gordon  Junior.  To 
that  there  are  two  answers.  Firat,  If  the  Ioterdict  was  token 
off  in  December  1848.  Is  the  Iuterdictor  to  l>e  liable  for  what 
does  not  emerge  till  Wbitsuodar  1849  r  Is  he  liable  for  all  tbe 
wrongous  appIicaUona  for  ioterdict  to  be  made  by  otlier  par- 
ties, long  after  he  has  restored  the  furniture  to  its  original  po- 
sition X  Then,  if  not  responsible  for  Oordon  junior's  act,  he 
cannot  Im  so  for  the  consequences  of  his  act,  tbe  landlord's 
BequestratlOD.  Tho  Ixird  Ordinary  says  in  his  note  that  the 
pursuer  has  sustained  damage  by  Anderson'sinterdiot,  because, 
in  SeptemlMT  1846,  the  furniture  was  not  bypothecatad  for 
thereat  for  which  sn)uestration  was  taken  out  in  July  1849.  It 
appears  to  me  that  this  is  a  wm  ttgmtur.  It  is  clear  it  was  not 
the  same  rent,  but  it  was  rent  to  tbt  same  amount;  and  the 
claim  of  the  landlord,  wlilobswtdtowed  up  the  value  of  the  fur- 
niture, was  the  claim  at  Whitsunday  1849.  It  was  the  claim 
of  f^ordon  Junior  which  enabled  the  landlord  to  interpose ; 
aud  unless  ibe  Interdictor  is  liable  for  Gordon  Junior,  he  is 
not  liable  for  the  landlord's  claim.  The  loss  of  the  furniture 
arises  not  from  the  poinding  in  1846,  but  from  the  claim  of  Chir- 
dim  junior,  which  did  not  eroeiige  till  April  1849.  Than  is 
no  iwegatlon  on  record  that  this  praeeadlngof  Gordon  Jnalor 
was  In  any  way  brought  on  by  the  interdicting  creditor.  There 
are  hlnta  to  that  effect,  but  they  are  all  denied.  There  Is  no 
all^stion  of  mahfiia  against  Anilerson.  But  where  a  party 
is,  like  Anderson,  teklng  In  bona  fide  the  only  competent  means 
to  try  his  riebt — which  Anderson  belie'nd,  as  did  tbe  Lord 
Ordinary  uid  Lord  lloncrelf^  to  be  good—yon  can  make  bim 
liable  only  for  tbe  plain  and  direct  coosequenee  of  thiU  protoe* 
dure.  I  can  understand  a  case  where,  tlio  pWn  risk  being  before 
him,  the  Iuterdictor,  though  in  bma  fide,  and  his  cautioDors, 
will  all  be  tiabler-w  when  the  goods  are  of  a  perishable  nature, 
and  are  literally  deteriorated  to  a  certain  extent  by  the  delay. 
Bat  faere  there  was  no  deterioration  in  the  Intrinsic  value  of 
the  goods.  In  U'Artbnr  U<Ar  e.  Hontor,  16th  Nov.  1882,  it 
was  laid  down  by  Lord  Balgray  and  Lord  Gillies,  that  the 
question  of  liability  for  damages  would  depend  on  circnmstsn- 
ces.  Here  all  tbe  circumstances  are  as  favourable  as  they 
could  be  in  any  case;  but  what  I  go  on  is,  that  the  lossoccurred 
so  long  after  the  neziu  of  Atiderson's  diligence  was  taken  ufl; 
In  fact,  the  only  thing  that  can  l>e  called  direct  Iocs,  is  the  ex- 
peuses  of  the  second  application  for  sale,  and  that  I  nndentand 
the  defender  now  oImv  to  pay.  I  wonld  tiierefore  recal  this 
interlocutor ;  and,  as  the  furniture  is  of  the  same  value  as  at 
the  date  of  Andenion's  interdict,  and  the  defonder  has  offered 
to  .pay  the  only  loss  arising  thereflrom,  prononnoe  a  daciee  of 
BbKilTiler. 

/>mf  .fWZerfm.— With  r^rd  to  the  spedal  gronnds  of  de- 
cidon  stated  by  your  Lordship,  I  see  no  reason  for  diflering ; 
they  are  to  my  mind  perfectly  satisfitctory.  As  to  the  genml 
question  of  the  liability  of  the  iuterdictor  for  daraafe^  I 
entertain  no  doubt.  I  have  always  understood,  that  when  a 
party  has  got  an  interdict,  that  is  done  not  only  ptricuio  pe. 
wMs,  but  if  he  finds  caution,  ths  cautioner  is  liable  If  tbe  in- 
terdict be  found  to  have  been  wrongous.  But  tbe  ground 
taken  by  your  Lordship  1^  that  the  injury  In  this  case  was  oc 
eadoued,  not  by  the  ioterdict,  but  by  the  delay  of  the  party 
who  held  the  diligence,  and  I  agree  that  the  Injury  here  Is  not 
such  damage  as  can  be  ascribed  to  ibt  ioterdi^  bat  is  aacrib- 
able  only  to  the  del.iy  of  the  creditor.  * 

Xord  Ctmingiutmt  concurred. 

liord  Ivory, — I  am  of  the  same  opinion.  I  am  qoile  content 
that  this  case  should  be  rested  on  ite  specialties.  I  ba're  tome 
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doubts  as  to  bow  far,  in  the  gflueral  case,  tbe  cantioner  in.tbi 
BilUCbamber  is  liable  for  damages,  but  it  is  manecc— aiy  tu 
ooter  into  tliafr  question. 

JReetUy  and  assoilzie. 

Lord  Ordinary,  HnbcrtsoD. — Ael.  Dean  of  Facnlty  (IngHs), 
Penney;  Jobn  Cnllen,  W.8.  Jj/mf  — ^B-Ndaves.  Mure;  Doug- 
las &  Jobnstoo.  W.S.  Agmti—l..  Ciert— (W.O.T.) 


Uh  Febraan/ 1853. 
FiMT  Dmsnw. 
J,  G.  0.  Haxilton,  Petitioner.  ' 

Estail— Entail  AaieiKlmfnl  Act — Statute  II  Ife  12  Viet.  r.  36. 
§  31 — Minor — Tn  applicatttuu  untier  lA«  Enluil  Ammdmtnt 
Actt  a  Meparate  futur  nil  litem  or  curator  ad  litem  wmsi  bt 
upp»nted  to  each  minor  heir  wioae  eoaatut  is  rt^ircd. 

Petition  at  the  iDBtanoe  of  the  heir  in  poaemon  of 
the  entailed  estate  uf  Dalzcll,  for  authority,  tinder  §  4 
uf  the  Entail  Amendment  Act,  11  &  12  Tict.  c.  ZG,  to 
grant  feus. 

Two  of  tbe  heirs  whose  consents  were  required  being 
pupils  Mr.  Robertson,  W.S.,  was  appointed  tutor  au 
litem  to  both. 

Tho  case  was  now  reported  by  the  Lord  Ordinary  on 
the  question,  whether  the  provision  of  §  31  of  the  sta- 
tute had  been  sufBciently  complied  with  by  the  appoint- 
ment of  one  tutor  to  both  pufuls,  or  whether  it  were  not 
necessary  that  a  ■eparate  tutor  should  be  t^pointed  to 
caeh. 

Lord Pretideni. — ^The  object  of  the  statute  in  providing  for 
tbe  appointment  of  tutors  and  curators  to  the  minor  buirs 
whose  coDAent  is  required,  is  not  nieroly  to  supply  the  place 
of  their  natural  giiuruian,  the  fatlier,  hut  to  furuiuh  tbcm  with 
persons  capable  each  of  separately  and  Independently  consi< 
deriug  the  matter  of  conseot.  so  that  a  coiisent  may  be  given 
foreadiheir.  Bat  if  one  tutorbeappolntedtotwo  pupils,  there 
is  only  ono  consent  given  for  tbe  two  heirs. 

The  Court  pronounced  the  following  interlocutor.- — 
•*Flnd  tbat  §  81  of  the  act  11  ft  12  Yict.  o.  86,  wliich  re- 
quires  tbe  appoiulmrat  of  a  saparate  tutor  ad  Utem.  or  curator 
ad  Htm,  or  curator  boitit.  or  other  guardiuo,  to  eacb  party  who 
is  under  age.  ban  not  been  snfflduotly  complleil  with  by  tbe 
appointment  of  G.  Bobertson,  W.S.,  as  tutor  ud  U'em  to  botli 
of  the  pupils  ;  and  supersede  IMber  procedure  until  an  appli< 
cation  for  a  new  appointment,  agreeably  to  §  81  of  the  said 
act,  shall  be  made." 

Lord  Ordinary,  Curriehlll. — Act.  Pypcr ;  Alexander  Htunllton, 
W.B.  Ag€at.—\f.  Cfcr*.— (W.G .T.) 


SfA  FAmary  1853. 
Fian  DivuiOK. 

TiiOHAs  Laukib  ife  Company,  Advocntorny  v.  William 
AsDERSON, (Trustee  in  Denny  <fc  Go's.  Sequestration), 

Retention — Lien— Dc-posit — A  mercantile  fitm  wa*  in  the 
habit  of  depotiting  from  time  to  time  pareela  of  grain  in  the 
warthoitH  of  a  utoreketper.  Tbe  wtrehoUMe  runt  and  ekarget 
were  not  uttled  by  the  partin  at  ang  fixed  p«riod$,  but  the  de- 
patitor$  drew  out  portiona  of  the  grain  slored^rom  lime  to  time, 
and  made  oceationat  pagntenta  to  account  at  uncertain  periode. 
During  this  course  of  dealing,  the  depositors  having  beeomt 
Hell)  that  the  ttorekecper  had  no  right  of  retention 
"  ral  balance,  but  unhj  for  the  rent  and  chargtM  due 
ular  lots  of  grain  in  mi  posaeision. 

n  udvocation  of  judgments  pronounced  in 
urt  of  Lanarkshire,  in  a  petition  pre- 
respondent,  as  trustee  on  the  sequestrated 
ny  &  Co.,  for  delivery  of  parcels  of  grain 
en  stored  by  them  in  the  warehouses  of  the 


By  these  judgments,  the  advocators  had  been  ordained 
to  deUvcr  up  the  grain  upon  being  paid  the  store  rent 
and  charges  applicable  to  the  paroels,  delivery  of  which 
was  demanded  by  the  petition. 

Denny  and  Co.  were  sequestrated  on  6th  Sept.  1847. 

A  proof  was  led  in  the  Inferior  Cotirt  as  to  the  usage 
of  trade,  the  import  of  which  is  stated  in  the  speech  of 
the  Lord  President.  The  othw  material  facta  are  suffi- 
ciently detailed  in  the  interiooutw  of  the  Lend  Orfimir, 
and  opinions  of  the  Court. 

The  Lord  Ordinary,  on  ,13th  December  1860,  pn>- 
Dounced  the  following  interiocutor: — 

*•  Advocatt«  the  cause :  Finds  tbat  the  lerpondent,  tbe  trw- 
tee  on  the  sequestrated  estate  of  Denny  and  Co.,  admitted  ha 
llaliility  to  pay  tbe  store  rent  and  cbHrges,  doe  at  tbe  date  of 
the  institution  of  tbisacUon  in  the  Inferior  Court,  on  the  grain 
in  question,  in  the  poesefodon  of  the  oomplainerB,  or  on  the 
entirtt  lots  of  which  said  grain  may  have  formed  parts, — whidi 
grain,  as  is  instmcted  by  tbe  documents  In  process  consists  of 
four  separate  lots,  three  of  wheat  and  one  of  oata,  the  cha^ 
on  which  amounted  on  said  date,  m  admitted  upon  the  re- 
cord, to  the  sum  of  £162  : 10: 8  :  Finds  that  the  compltdiwB 
reftL'ed  to  part  with  said  gr^  unUI  they  received  payment  of 
the  store  rents  or  balance  of  rents  due  on  upwards  oif  tliirty  n> 
rions  lots  of  grain  which  were  stored  with  them  by  tike  bank. 
rupts^Dennv  and  Co.,at  diSBient  times  betwetaJol^wAiigtMt 
1846  and  18th  Jnly  1847,  conform  to  the  aooonnt  tn  prooeB, 
all  of  which  lots  had  been  removed  ptevions  to  the  seqoestn- 
tion  of  the  sfdd  Denny  and  Oo. :  Finds  tbat  the  question  tt 
issue  therefore  la,  whether  the  complainers  have  a  right  of  ge- 
neral ilen  or  retention,  for  the  said  general  balance,  over  lbs 
))anicular  lots  still  in  their  custody :  Finds  that  the  oomplain- 
ers  do  not  aver  tbat  then  was  any  speol^  agreement  betwees 
them  and  Dennv  and  Oo .  by  which  a  right  of  general  lien  or 
retention  was  conntitnted :  Finds  tbat  the  cosaplalneni  have 
failed  to  support  their  tdahn  for  a  general  lien  or  reteDtim. 
either  by  proof  of  a  ueage  of  trade  to  that  effect,  ur  by  pnxrf 
that  the  course  of  dealing  between  them  and  tbe  bankraptii 
was  suc^  as  to  amount  to  an  Implied  agreement  tbat  they  wen 
to  have  such  general  Hen  or  retention :  Finds  that  no  sodi 
general  right  eilsts  at  common  law  :  Tberefore  rep^  the  d» 
fences  and  reasons  of  advocation ;  and  In  respMt  the  gmin  is 
the  complainers'  posseasion  lias  been,  of  mutual  oonsent,  soW 
pendente  lite,  and  the  proceeds  of  sale  consigned  in  bank,  finds 
that  no  order  for  ddiveiy  requires  now  to  be  pronoonceil : 
Finils  that  tbe  oomphdnen  bare  already,  from  the  sajd  pnv 
veeds  condgned  as  iJbresaid,  reoslved  payment  of  .£148: 10 : 8, 
in  part  payment  of  tbe  foresaid  sum  of  £162: 10 : 8.  bein^  tho 
amonnt  of  store  rent  admittedly  due  at  the  date  of  tbe  lasU- 
tntioo  of  the  action :  Finds  the  respondent  entitled  to  pay- 
ment of  tbe  balance  remaining  of  said  coangnod  proceeds,  ias 
the  sum  of  £4  (being  the  diSerencti  between  tha  said  sums  of 
£148 : 10 : 8  and  £162: 10 :8,  and  also  of  the  sum  of  £82:6:8 
of  additional  rent  and  diames  upon  the  forest  gtain,  soliBft- 
qnent  to  the  InstltuUon  of  the  said  action,  to  wbuh  two  suss 
i>f£4and£32:6:8thecomplainenareeutilled:  audautbinsii 
the  said  procvede  to  be  applied  accordingly  under  tliis  proviaoo, 
that  the  respondent  shut  out  of  the  proceeds  to  bu  uplifted  by 
him,  pay  tlie  complainers  the  store  rent  and  charges  tbat  rosy 
be  then  due  upon  the  parcel  of  wheat  in  their  poawssion  nt  llih 
April  1840,  in  so  fkr  ad  the  same  are  not  included  in  the  fore- 
said sums  of  £32  : 6  : 8  or  £162 : 10 ;  8.  and  that  at  the  itme 
rate  as  charged  on  the  other  parcels,  and  decerns ;  and  decertts 
against  the  complainers  for  the  sum  of  £24  :  9  : 6,  being  thr 
amount  or  the  respoodvot's  expenses  in  tbe  Inferior  Court,  ss 
taxed  :  Finds  tbe  respondent  entitled  to  expeoses  in  this  Govt. 

"  Aottf.— The  Lord  Ordinary  thinks  that  tbe  cumpUisen 
have  ttitrdly  tailed  to  instruct,  by  proof,  any  ground  on  which 
a  right  of  general  Hen  for  thu  general  iMlance  due  tbem  <no 
be  sustained.  Upon  that  point  he  coDoeives  it  unneosMiy  to 
do  more  than  refer  to  the  notes  of  the  Sberiff-substitote  and 
Hheriff,  suhjuiaed  to  the  interlocutots  oomplwoed  of. 

"  With  reecard,  again,  to  the  complaioen'  plea,  tltat,SfV* 
from  tbe  doctrine  of  lien,  they  have,  in  conformity  to  tbe  pW" 
ciples  o  f  the  law  ot  Scotland,  a  right  iA  reUHition  fat  tbe  gsaff^ 
.bidance  dne  to  tbem— 4nd  wbi^  was  very  eacoest ly  aad ^ 
pressed  upon  the  Lord  Ordinary  at  tlia  debate—^  ha^mfJ 
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fi;  that,  after  taWy  eoDriderini;  it,  be  has  been  nnable  to  satisfy 
bfnuelf  that  he  oovld  give  effect  to  it  ]□  conristency  with  tbe 
caMtand  aatbcHiUea  by  which  he  holda  that  bis  jw^meDt 
mut  be  ralod." 

Tlie  adrocators  reclamed,  and  pleaded — They  were 
entitled  to  retaio^  not  only  for  the  warehouse  charges  duo 
upon  the  grain  still  in  their  hands  at  the  date  of  Denny 
■md  Co.'s  bankruptcy,  but  for  the  general  balance  due 
to  them.   The  principle  of  retention  as  recognized  in 
the  law  of  Scotland,  was  simply  that  the  person  in  pos- 
KMOD  of  a  thing  wan  entitled  to  retain  it  for  any  debt 
wkitsocver  due  to  him  by  the  owner,  and  to  refiise  de- 
Bfay  till  such  debt  was  paid,    Tbe  English  principle 
of  fian  was  alttu^ther  difierent  from  ths  retention  of  the 
hw  of  SootlaDO. — Cross  on  Lien,  p.  10 ;  Elacklnim  on 
Sale,  p.  262.   The  general  mle  was  no  doubt  limited  in 
eertun  cases — Isf,  by  the  circumstances  of  the  case,  as 
the  question  must  always  be  one  of  gradation  to  a  cer- 
tUB  extent,  and  the  princij^e  might  be  pushed  beyond 
eanity;  2d,  by  usage  of  trade;  Sd,  by  special  agreement. 
Tie  cases  put  upon  the  other  side,  of  a  tailor  retaining  a 
coat  which  had  been  sent  to  him  for  repair,  and  of  a 
blsobmith  retuninga  horse  which  had  been  sent  to  him 
to  be  shoed,  for  a  bygone  balance,  did  not  apply.  In 
them  the  special  object  of  the  contract  was  to  restore 
poeaeanon  to  the  owner;  and  therefore  the  principle  did 
not  hold.   Bnt  that  was  not  the  object  of  a  contract 
with  a  storekeeper.   No  doubt  the  contract  of  de{>OBit 
excluded  retention.   But  the  reason  for  that  was  given 
hj  Erakine  1.  3.  27,  in  the  very  passage  where  he  men- 
tions the  exception,  viz.  the  special  engagement  of  the 
depootary  to  re-deliver,  and  the  exuberant  trust  implied 
in  that  contract. — More's  Notes  on  Stair,  vol.  i.  p.  134; 
Harper  v.  Faulds,  Bell's  Octavo  Cases,  p.  467 ;  Iklac- 
Nai^ton,  15th  July  1852;  Balleny,  7th  June  1808, 
P.O.;  Lord  Fife's  Trustee  v.  Duff,  14th  Jan.  1840; 
Ainslie  v.  Magistrates  of  Edinburgh,  9th  Feb.  1842,  2 
Bell's  Com.  p.  109,  note;  Mein  v.  Bogle,  17th  Jan.  1828. 

The  respondent  pleaded — In  the  law  nf  Scotland,  there 
ns  DO  Budi  doctrine  as  that  a  person  holding  possearion 
on  a  limited  title,  could  retiun  for  his  general  balance. 
"Ilw  case  came  mmply  to  this,  that  wherever  the  poases- 
non  was  obtained  on  a  limited  title,  the  possessor  must 
restore  the  subjects  on  being  paid  for  having  fulfilled 
the  purpose  for  which  he  had  been  ^ven  possesion. 
Here  the  poasesdon  was  ^vcn  in  order  that  the  goods 
might  be  stored  till  they  were  required.  This  purpose 
the  advocators  had  fulfilled,  and  were  therefore  entitled 
to  retain  for  the  charges  due  upon  the  goods  they  had 
in  store  at  the  date  of  the  bankruptcy,  but  for  nothing 
more. — 2  Bell's  Com.  p.  109;  Harper  v.  Faulds,  $upra; 
Appin'B  Creditors,  10th  Dec.  1760,  M.  749;  M'Kenrie 
V.  Newall„  2d  July  1824;  Stevenson  v.  Likly,  18th 
Not.  1S24;  Sturgeons  v.  M'Lelland,  20th  Jan.  1813, 
F-0 ;  HoldemeaH    Oollinson,  7  Bam.  <&  Cress.  212. 

tord  i>f«iUaif .— The  qnestioQ  In  ibis  case,  aa  pleaded  to  ns, 
*a8  of  s  rerj  broad  and  general  kind,  for  the  advocator  put 
hi*  plea  upon  ibis  broad  gronnd,  that  a  party  was  entitled  to 
KtaiQ  goods  that  had  come  into  bis  bands  upon  an*  legal  title, 
Jn  seenri^  of  any  debt  doe  to  him  by  tbe  owner  of  tbe  goods. 
^  pattkmlatdieomstancea  in  which  tbe  case  ori^oated  may 
l»  t&M  itBted Lanrle  and  Co.  are  kM^pera  of  a  granary  or 
■t^ebooM  In  which  gndo-dealen  are  In  the  haUt  of  storing 
'mrforin,  paying  the  keepers,  Lanrie  and  Co.,  so  mach  per 
The  baaknipts,  Denny  and  Co.,  occaaionally  deposited 
">(*M^o  la  thesB  atona-  The  grain  so  stored  by  them 
***Wteoatlb  pvodsfWm  the  stores,  dtber  by  Denny  and 
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Ca,  or  perBODS  holding  their  delivery  orders.  The  wareboune 
ohiagen  were  a  debt  against  the  depositor.  Denny  and  Co. 
did  not  make  scttlumente  for  these  chmges  at  fixed  period b, 
bnt  made  occariunal  pajosenta  to  acoonnt.  This  conrae  of 
dealing  went  on  for  several  years;  accounts  were  made  np  by 
the  storekeepers  applicable  to  each  parcel  of  grain.  In  1847, 
Denny  and  Co.  became  bankrupt,  owing  at  that  date,  as  ap- 
pears from  tbe  accounts,  to  Lanrie  and  Co.  £444  : 9 ;  6,  the 
accounts  on  which  it  was  due  commencing  in  1846,  and  con- 
tinning  down  to  the  date  of  the  bankmptcy ;  part  of  these  ao- 
connta  had  reference  to  removed  parcels  of  grain,  and  part  of 
them  to  parcels  remiduing  tmrwnovnfwben  the  bankmptcy  took 
place.  Occasionally,  in  a>nsequence  of  the  method  of  dealing 
already  specified  as  going  ob  between  tbe  parties,  the  account 
stood  so  that  no  debt  was  doe  by  Denny  and  Co.  to  Lanrie  and 
Co.  TbuB^  in  August  1846,  there  seems  to  have  beenabahmce 
In  ISiivonr  of  Denny  and  Uo.  At  no  time  during  tbecnrrmey 
of  these  aeoonn  ta  was  there  no  grain  of  Denny  and  Co-'s  in  store. 
When  the  bankmptcy  took  place,  there  were  in  store  certain 
parcels  of  wheat,  and  a  parcel  of  oats,  the  charges  applicable ' 
to  which  amounted,  according  to  Lanrie  and  Cc's  stAtement, 
io£162:10g.  The  trustee  in  Denny  and  Co.'s  sequestration 
demanded  these  parcels  of  grain  from  Lanrie  and  Co.,  ezpiesa- 
ing  his  willingness  to  pay  the  store  rentand  charges  incurred  in 
rt«pect  of  them.  Laurie  and  Co.  however  refused  to  give  up 
these  parcels,  until  tbe  whole  general  balance  due  by  Denny  and 
Co.  upon  all  the  deposits  of  grain  made  by  them  was  paid  by  the 
trustee:  Now,  neither  has  any  special  agreement  between  the 
parties  been  proved  In  evidence,  nor  has  any  usage  of  trade 
been  established,  that  will  support  tbe  rights  claimed  by  the 
advocators.  What  the  proof  amounts  to  is,  just  that  rtore- 
keepera  have  occadonally  made  certain  pretenaons  to  tbe  right 
of  retaining  the  whole  parcels  of  grain  dcpodted,  In  securi^  of 
the  generafbalance  due  for  storage,  and  that  this  pretension  has 
sometimes  been  submitted  to,  and  sometimes  not.  Tbe  alleged 
Qsage  is  therefore  merely  a  pretension  on  both  sides,  and  not  an 
usage  of  trade  to  which  we  can  give  any  effect.  Before  us,  how- 
ever, tbe  case  has  been  argued  on  the  general  doctrine  of  law. 
It  has  been  argued  to  us,  that  the  right  of  retention  is  not  con- 
fliied  to  particular  parcels  of  grain  while  theyremain  inthestore, 
but  that  it  is  competent  over  soch  deposits  as  may  at  any 
time  be  in  store,  in  security  of  a  general  balance.  The  case, 
then,  maintuined  for  the  advocators,  ia,  as  was  indeed  admit- 
ted by  Mr.  Bell,  just  the  case  which  was  vindicated  by  tbe 
minority  of  the  Judges  in  Harper  v.  Faulds.  We  need  not 
delay  onrselvee  with  the  a^ment  a&  ineonvenienti,  which  is  of 
little  Importance,  as  tbe  inconvenience  appears  to  be  about 
eqaal  on  either  side.  Now,  after  the  case  of  Harper,  can  we 
decide  in  fiivonr  of  a  right  of  retention  for  the  general  balance  f 
Whatever  might  have  been  my  opinion  as  a  Judge  deciding 
that  castt,  I  must  say  that  I  think  that  It  was  so  deliberately 
considered,  and  has  been  so  constantly  assumed  as  tbe  ground- 
work of  many  deciuons  that  have  l>een  pronounced  ^nce  its 
date,  that  I  cannot  ponil>ly  overrule  it. 

Lord  FaUerton. — I  am  of  tbe  same  opinion.  There  la  no 
such  right  Id  law,  as  that  general  right  of  retention  which  has 
been  pleaded  by  the  advocators.  There  is  a  clear  diBtinction 
between  a  right  of  retention  of  so  general  a  kind  as  the  pre- 
sent, and  that  more  special  lien  which  a  party  obtains  over  a 
thing  when  he  gets  it  into  his  bands  in  order  to  perform  cer- 
tain operations  on  it  "Innocent  posseesion"  is  not  enough 
to  constitute  Men.  The  Dean  was  obliged  to  make  a  gr^t 
stride  in  his  argument,  though  certainly  such  a  stride  wan 
quite  necesbary  to  him,  and  to  contradict  his  beautiful  argu. 
ment  in  Uelroee  «.  Hostie,  which  was  quite  right.  There  is  a 
clear  distinction  between  general  and  special  lien,  and  it  is  a 
distincUon  generally  knowo.  "nils  question  was  decided  In 
Harper's  ease,  and  nothing  has  since  been  done  to  shake  the 
authority  of  tiut  case.  In  it  special  lieni  were  carelblly  dis- 
tinguished from  rights  of  general  lien.  1  see  no  authority  for 
tbe  notion,  that  because  there  isadoctrineof  general  retention 
in  the  law  of  Bcotland,  therefore  there  is  no  special  and  limited 
right  of  retention  in  particular  cases. 

Lord  Chmnghame.~I  consider  the  interlocutor  of  the  Lord 
Ordinai7t  in  the  present  case,  to  be  founded  on  the  soundest 
and  best  recognized  principles  in  the  law  of  retention.  , 

There  is,  fortunately,  no  dispute  as  to  tbe  facts.  The  grm 
In  question  was  deposited  in  poitioos,in  the  defenders*  warehouw: 
as  a  place  of  deposit  and  fbr  ciato^  only.  The  pursuer,  at  trustee 
tor  the  creditors  of  the  depositor,  clain-.s  that  it  iball  beretdnable 


228 


REPORTS  OF  CASES  DECIDED 


00I7  for  psTiDeDt  of  wireboDse  rent,  payable  for  each  parcel  aa 
deposited.  The  defenders,  on  the  other  hand,  insist  on  retaining  it 
for  payment  of  an  account  for  rent  on  qoantitiea  jmuiotu/y  deliver- 
cdttp.  TfaeqneitioDltilfauefaclBlminreteDtioncanbeaiutaiaed 
under  the  findinga  of  the  Lord  Ordinary,  that  there  has  not 
been  proveJ  either  an/  tpedal  agreement  to  pledge  the  grain 
aacoeasiTely  deposited,  for  tlie  general  balance,  or  any  wage  <>f 
the  trade  so  to  retain.  I  am  of  opinion  that  the  claim  of  lien  is 
not  maiutainable. 

1.  Viewing  the  question  apart  from  authority,  the  principles 
of  common  lav  and  equity  aiie  atroogly  opposed  to  retention 
iaanchacaaa  as  the  preKnL  Where  goods  are  placed  in  a 
warehouse  during  the  conrse  of  an  active  trade,  it  is  for  the 
tpedal  purpoM  of  temporary  deposit— cus/oc^m!  causa  only.  Tliia 
is  no  pledge,  but  an  implied  condition  that  tlie  goods  shall  be 
deliTerabla  on  demand,  on  payment  of  the  charges  due  for  the 
custody,  as  ttie  purpoeea  of  trade  require.  This  seems  self- 
evident  without  any  illustration ;  and  if  so,  the  case  foils  directly 
within  the  rute  and  principle  of  the  case  of  Harpvr  r.  Fauld^ 
and  retention  for  other  claims,  or  for  a  general  balance,  is  out 
of  the  questioru 

No  doubt  there  is  a  certain  class  of  caseo,  uwIogDua  with  the 
present,  in  which  an  exaction  from  the  preceding  rule  baa  been 
introduced.  In  certain  trades  and  eroidoyments,  a  uk^  hat 
received  effect  to  retain  goods  for  a  general  balance,  tliough  de^ 
pouted  at  first  for  a  specUl  purpose.  These  cases  are  aocuratety 
mnmerated  by  writm  on  commercial  law.  Tlie  learned  Judges 
la  the  Court  below  have  had  that  sute  of  the  law  particulariy 
in  view  in  the  present  qnestioD ;  they  allowed  a  proof  to  have 
the  vtage  ascertained,  if  it  eziatedt  bat  no  eiddeuoe  to  the  cAct 
retired  could  be  obtaioed. 

The  authority  most  apt  to  create  any  difficulty  in  such  caaea 
M  the  present  la,  that  it  has  been  long  laid  down  in  England, 
that  nAtafimgmt  the  employment  moat  analosous  with  ware* 
hooMmeii.  have  Iteoi  for  their  general  balance.  Bat.  (1.)  The 
trade  of  warehonsemen  is  not  precisely  the  same  as  that  of 
wharfingers ;  the  latter  most  often  part  witli  the  goods  for  the 
interest  their  empbyers,  suddenly  and  nnexpected^r,  without 
havbigtimeto  9^mt  aceoants  for  rent  emerging  on  ench  parcel 
to  the  wardMrasemen;  (9.)  Tlie  wharfingers  in  Bngland  have 
a  Maagi;  which  is  proved  not  to  exirt  in  Soetlaod :  (a.)  An* 
cording  to  the  latest  writers,  the  right  even  of  wharfinger*  to 
retain  for  a  general  balance,  seems  to  be  questiooeil.  "  So  it 
bos  been  determined  that  ctUco  printen^  dyera  and  wharfingers, 
have  liens  for  their  general  balance,  but  not  fullers.  However, 
notwithstanding  these  decisions,  it  does  not  appear  certain  that 
the  right  of  lien  may  not,  even  with  respect  to  some  of  tiia 
above  tradei,  be  hereidter  omteated,  for  the  Court  tuu  ranttrked 
with  regard  to  wharfingers*  that  tbere  may  be  a  oaage  tn  one 
place  varying  from  that  which  prevails  In  another," — See 
Smith  on  Mercantile  Law,  4th  Ed.  1648,  p.  510. 

Accordingly,  however  the  law  of  England  may  stand  at 
present  on  this  point,  there  ia  no  evidence  of  usage  among  our 
own  traders  in  Scotland  to  justify  ua  in  extending  tlw  right  of 
general  lien  to  new  and  untried  cases,  on  tha  aame  gronnd 
that  Mch  rigjit  ii  recogniwd  in  England.  Moch  as  it  intereua 
trade  to  have  an  uniformity  of  mercantile  law  and  practice 
established  in  every  part  of  the  empire,  we  must  especially  keep  in 
view,  in  the  present  question,  what  was  the  origin  in  Engldnd 
of  the  particular  rule  of  the  law  of  lien  on  which  tlie  presc-iit 
qneation  turns.  The  right  of  liens  for  gtmrat  balance  appenrs 
to  have  been  introduced  solely  by  the  easton  and  nagt  of  imh. 
And  If  there  be  a  osage  in  Bngland  which  has  not  been  ob- 
■erved  in  Scotland,  it  la  not  allowed  for  any  Coart  to  assimilate 
the  law  by  a  dedsion  for  lite  first  time,  io  a  case  of  recent  oc- 
cnrrence.  I  am  aware,  that  on  this  point  Professor  Bell,  in 
his  Commentaries,  makea  the  following  observation :—"  In 
Scotland  there  doea  not  appear  in  our  boohs  any  case  in  which 
a  ganaral  lien  by  wageof  trade  has  been  claimed  or  ealablished  : 
and  although  the  rules  settled  In  England,  where  they  rest  uii 
apedal  usage  or  on  decialon,  perhapa  ermneoualy  pronoonfw<l, 
but  which  have  served  as  the  groundwork  of  a  rule  of  trade, 
may  not  be  entitled  to  adoption,  yet,  wherever  (as  in  the  caRe 
of  a  wharfinger)  the  usage  and  the  rule  are  general,  it  would 
appear  that  the  settled  law  in  England  would  have  great  in- 
fluence here,  provided  it  were  not  opposed  by  the  principles  uf 
common  biw."— Bell's  Com.  vol.  iL  p.  108.  In  the  present  crho, 
there  b  no  woof  whatever  among  the  witnesaes  examined,  to 
afiord  any  plausible  groim'l  for  the  warehousemen's  daim. 

In  argument,  the  defenders  took  a  wide  scope  is  to  the  right 


of  retention  competent  by  the  old  common  law  of  Scotland— 
and  seemed  to  contend,  that  in  all  casea  of  inaolvency,  theiighu 
of  retention  by  cuatodiw  were  absolute  and  unlimited.  I  do 
not  believe  that  this  doctrine  was  ever  zeoogmxed  in  any  m- 
temof  enlightened  jnrispnidenoe.  It  has.  Indeed. been  recorded 
in  well-known  dc^gerel,  as  the  custom  of  certain  rode  lav- 
makers, — 

"  Ttist  those  who  hare,  ihonM  keep  tlie  bold, 
AnJ  they  ehould  Uke,  wbo  ceo." 

Bnt  the  civil  law  sancUoned  no  such  barbarous  policy.  Oa  the 
contrary,  from  the  pervading  infiuenoe  of  the  rules  of  cqal^ 
and  gorid  faith,  which  in  general  so  remarkably  charaeteriscd 
the  civil  law.  it  was  held  that  possession  given  for  a  spedal 
and  temporary  purpose,  could  not  be  inverted  or  misapfriied 
for  the  security  of  other,  espedally  pre-eiuting  claims,  on  the 
plea  of  retention.  That  role  has  been  peculiariy  observed  is 
the  best  commercial  systems  in  modem  rimes,  which  have  grown 
up  and  floorlahed  nnder  the  most  jeidonscnforeemeat  of  good 
faith. 

Hence,  in  the  great  msjority  of  trading  countries,  soch  s* 
hi  Great  Britain,  America,  and  others,  rights  of  retention  are 
limited  to  the  special  purpose  and  conditiona  of  the  deposit. 
Tlie  whole  authorities,  eariier  and  later,  on  this  anbjeet,  were 
elaborately  developed  in  the  discussion  in  the  case  of  Harper  t. 
Faolds,  where  it  was  shewn  that  the  pure  maxim  of  the  dvil 
law  gave  no  sanction  to  the  retention  of  the  deposits  for  ei- 
traneous  daima,  when  the  custody  was  given  merely  for  apecul 
and  temporary  purposes.  And  the  best  modem  authorities 
attest,  that  such  a  plea  is  equally  repugnant  to  tlie  prinefplss 
and  practice  of  the  most  extensive  and  important  oomnamtiss 
in  the  world,  now  carrying  on  trade. 

I  think  the  judgment  under  review  la  cleariy  well-founded. 

Lord  Ivory.  ~l  am  of  the  same  opinion  It  Is  wholly  no. 
necessary fbrnstoembarnueonndves with  the  law  of  Ei^Iaod. 
The  priiidplca  of  our  doctrine  are  qnito  different  from  tfaoH 
otiscrved  in  Engtond.  The  present  case  Is  settled  by  Harper 
e.  FanMn,  which  Iihs  never  been  overruled.  The  question  ax 
to  whether  each  parcel  of  grain  is  to  bear  Ita  own  Imrden 
alone,  or  to  be  aliw  liable  for  the  general  balauoe,  bsain  this 
osM  been  argued  out  before  us  upon  prindple,  and  we  are 
therefore  called  npon.to  say  whether  we  think  the  case  of 
ITufper  to  have  been  well  dedded.  Now,  I  certainly  don't 
ogTve  with  FrofesMn*  Hor«  in  his  reasonings  w(ainst  that  casn. 
On  the  oontnoy,  I  think  it  a  casn  w«ll  dedde<l.  The  cases  nf 
Uein  0.  Bc^le,  and  Sturgem  r.  H'Lelland,  are  in  a  quite  di&t- 
rent  category  from  the  present  In  these  cases,  the  state  of 
matters  waa,  that  the  one  party  refused  to  give  up  bis  own 
property  till  the  counter  obligation  was  performed  by  the  t^ber 
party.  The  next  dm*  of  cases  relates  to  traiteeB.  In  sorii 
cases,  the  decisions  were  founded  on  the  fong  oonnectioo  be- 
tween the  parties,  and  the  confidence  which  that  circumstaiiM 
teods  to  create.  It  waa  therefore  on  a  spedalty  that  them 
cases  were  decided,  and  that  &ct  goes  far  to  convince  me  that 
the  law  does  not  reeogoiae  the  right  which  is  claimed  here. 
In  Uarpei'B  case,  the  goods  were  retained  for  bleaching  ehar- 
ges.  The  right  of  the  bleacher  bas  merely  a  limited  enstodjr, 
which  did  not  deprive  the  proprietor  even  of  the  posseiaiMi  of 
tha  goods.  Then,  in  1808,  came  the  case  of  Btraehan,  bnt  in 
that  COM  there  was  nuthing  like  the  argumenthere  maintaieed. 
that  the  special  and  limited  character  of  the  custody  did  not 
modify  the  genemlitT  of  the  right.  Then  Harper  was  con- 
firmed in  Brough  ti.  Jollie.  Nov.  26, 1798.  Bnt  ft  Is  said  this 
is  a  novelty  in  the  law.  Is  tt  so  Indeed  t  Take  the  ease  tf 
a  writer's  hypothec :  IS'  he  entitled  to  retoin  possMsion 
papem  for  any  debt  which  bis  client  may  he  due  to  blm  * 
And  in  not  the  case  the  same  with  the  liens  of  the  Bhipmatter 
aud  carrier  f  Then  wo  have  the  case  of  Stewart  and  Fletcber 
in  1829,  where  it  was  held  that  a  storekeeper  waa  entitled  to 
retuin  parcels  of  goods  only  for  the  wnrehooae  rent  whicb 
waa  due  upon  them.  In  short.  Harper  never  has  been  bnaUicd 
upon.  It  was  adopted  in  that  case  of  Stowart,  and  also  in 
lUiesell  p.  Earl  of  Breadalbane,  in  the  same  year.  It  waa  eoD- 
Mdered  and  acqniesced  in  in  Melroee  v.  Hastie,  and  also  hf 
the  Lord  Jaxtice-Clerk  in  Brown  v.  Somerrille,  18th  Jidy  18J4 : 
and  in  that  last  case,  the  objections  made  to  it  were  bbcoss^ 
fully  exposed.  The  present  is  not  like  the  case  of  an  afasslflte 
disposition  with  back  liond.  In  «ich  a  case,  the  pn^wrty 
gone  from  the  dlsponutrthoogb  a  rkht  of«eveTrion  Is  leftMnh 

and  Tetontioniscoupeteiii'tf^^ryi^iafV^  ^  *>^- 
I  agree  with  yonr  Lordships,  and  I  hope  we  uiall  tutwt*^ 
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hm  to  go  over  the  authoritiM  tn  order  to  support  a  ducikion 
Ml  well  eatabliabed  as  that  of  Harper  v.  Faultln. 

AdJiere. 

Lord  Ordinary.  Wood.— Ael.  Dean  of  Faculty  (laglls),  U.  O. 
Bell ;  Lockhart,  UortoD,  Wbltcbead  &.  Greig,  W.U.  AgenU.— 
Att.  Ueas.  Mack«naie ;  Hill  and  Bobertaon,  W.S.  AaenU.—W. 
CWt-(W.O.T.)  • 


Bth  Fdnvary  1853, 
Sbookd  Division. 
Uabt  Asnb  Bsatom,  PumtcTj  v.  John  Bulloch, 
Ikfender. 

L*ficj— Legncy  Ditty_T«taroen( — Consirueiion— Held  that 
t  heqMtst  of  a  "/r«i!  gearfy  enRuily"  wa»  a  bequeat  of  am  an- 
nityjrte  <if  legacy  duty,  as  well  at  of  all  other  dtduciiat.ii. 

Ditcbkrge — Perunal  Bur — A  parly  having  betn  btqueal/ud  a 
fm  j/*mrly  anmuity,  tin  executor  of  the  ttutatar,  in  paying 
ike  oNJUfi/jr,  retained  a  certain  »mm  /rotn  each  payment,  un 
aeeouAt  of  legacy  duty,  until  the  turn  retained  amounted  to  the 
legacy  duty  exigible  on  the  bequeat.  The  receipt*  granted  Ly 
Ike  legatee  bore  referenda  to  tha  dtduetiait  a*  made  on  account 
of  legacy  duty  "  due  by  iu."— H«M  that  the  legatee  vat  not 
boned,  by  tka  terme     the  rtC9ifiU,Jrom  ian^tuip  in  am  aetian 

fir  faymemt  oj  the  aiuu  retained,  M  the  groand  that  the  hegueet 
mm  one  free  of  legacy  duty. 

The  late  WUlUoi  Bulloch,  hy  hia  trust-duposition  and 
aetUsment,  nader  which  the  defender  was  the  aolo  aor- 
viring  and  accepting  trustee,  bequeathed  to  the  pursuer 
»  "  &O0  yeariy  annuity  of  £60  sterling,"  payable  h^- 

jearfy. 

The  legaay  dutj  due  on  the  beqoeet  under  S6  Geo. 
III.  c.  62,  45  Geo.  III.  o.  28,  and  65  Geo.  III.  c.  184, 
wu  £H :  1 1 7,  which  sum,  if  exigible  flrom  the  legatee, 
tnuteea  were  entitled  to  rettun  in  four  equal  annual 
iaatalniMits. 

The  tnntees  made  the  first  two  half-yearly  payments 
without  any  deduction.  'J  hereafter,  having  themselves 
paid  the  l^;Bcy  duty  on  the  bequest,  they  retuned  from 
of  the  eight  subsequent  paymeiUaa  oertaan  sum,  until 
the  amount  of  legacy  duty  had  been  retained.  For 
«ach  of  these  payments  the  pursuer  granted  a  receipt, 
bearing  that  the  deduction  was  nude  on  account  of  the 
legacy  duty  "  due  by  me." 

Sobsequent  to  the  whole  amount  of  tho  legacy  duty 
UviDg  been  so  retained,  the  trustees  made  to  the  pur- 
suer mneteen  half-yearly  payments  in  full.  Thereafter 
tbe  pursuer  nused  the  present  action  in  the  Sheriff  Court 
of  Stiriingihire  for  payment  of  the  whole  sum  retained. 

The  ground  of  action  was,  that,  under  the  terms  of  the 
bequest,  legacy  duty  was  not  chargeable  against  the  pur- 
and  ought  not  to  have  been  deducted. 

'Ihe  deEmder  pleaded —  1 .  That  tho  terms  of  the  bo- 
tjnest  did  not  liberate  the  pursuer  from  payment  of  tho 
Kgscy  duty.  2,  That  the  action  was  barred  by  the  terms 
of  the  series  of  discharffcs  granted  by  the  pursuer. 

The  tjheriff  decerned  for  the  principal  sum  sued  for, 
with  interest  from  the  date  of  citation. 

The  defender  having  advocated,  the  Lord  Ordinary 
•"Spelled  the  reasons  of  advocation,  and  remitted  the 
<:use  to  the  Sheriff,  adding  the  following — 

"If(Ut^Tbo  present  question,  according  to  all  the  antho- 
ritia^  depends  upon  tb<t  constructioo  of  tho  will  in  which  tho 
k  oniUioed,  and  more  particularly,  whuther  the  tet-to- 
Ja^ hsywthing  a  '/r«  geatiy  annuilgnf  £60  ttcrling,'  iu- 
ifoMto  give  that  legacy  fttt  ut  legacy  duty,  or  to  iinpoha 
Uw^^  i^on  fall  e»cnt<xi^  so  that  tbe  iMatee  ahoold  take 
sum  without  dedoolion  of  duty,  ^s  parties  d!d  not 
'^■i  Lord  Ordinary  to  any  Scotch  authotitiei  on  the  point ; 


but  frequent  cases  have  occurred  in  Eoglnnd,  and  it  seems  very 
rt^asonable,  in  such  clrcunutaoces,  to  refer  tu  tbe  decisions  of 
Eoglisb  CourtA.  The  rules  of  coustruc-tlon  are  the  same.  It 
is  admitted  upon  all  hands  that  the  l^acy  tax  is  imposed  upon 
the  legatee,  though,  for  the  security  of  the  Exchequer,  ft  ii 
chargeable  upon  the  execnton,  who,  in  ordinary  drcnnwtnnces, 
are  entitled  and  bound  to  ret^n  it.  The  case  has  uniformly 
been  put  in  the  English  Courts  in  this  way, — ihhUpima  facie, 
tbe  law  must  take  tta  course,  and  the  legacy  be  left  in  the  dr- 
cumstftnces  in  which  the  law  places  it,  unless  the  Coort  is 
satisfied  that  it  was  the  testator's  intention  that  the  legacy 
should  be  paid  free  of  legacy  duty.  There  can  be  no  dbnbc 
that  such  M  ibe  condition  of  the  question — a  question  to  be 
solved  by  the  terms  of  the  will,  though  not  withoat  reference 
to  tbn  circutn^tance.  that  the  tffltator  must  bo  held  to  have 
known  tbat  the  legacy  was  subject  to  duty,  and  also  that,  in 
the  roune  of  urdinary  and  safia  administratioa,  his  executors 
should  retain  the  duty.  In  England  it  has  been  held,  and  in 
H  leading  ciue,  by  Lord  Eldon— tiiat  of  Barhidale,  2lM  Hay 
1818,  (Swanton's  Rep.  vol  1  p  663)— that  under  directions  to 
make  payment  of  legacies  '  wit}.out  any  deduction,'  the  l«gacy 
duty  was  payable  by  tbe  uxeontors.  Lord  Eldou  doett  not  ap- 
pear to  have  put  much  weipht  upon  the  word  '<my,'  but  to 
have  held  that  the  word  '  deduction'  extended  to  legacy  doty. 
Thedec{»ion  was  repeated,  whan  the  words  ^en/ckarofaUdedue- 
Honsi^tatMeeer,' in  'DauUntv.  Tathom,'  21st Feb.  1829, (Simon's 
Rep.  vol.  11.  p.  492.)  In  •  Qude  t.  Mumford.'  ( Yonng's  &  (;o1lyen^ 
Bep.  Tol.  ii.  p.  448),  decided  in  the  Court  of  Excbequer  lOtb 
Feb.  1887,— In  which  Baron  Alderson  laid  dowa  the  Judgment 
of  the  Court,  stating  the  question  as  the  Lord  Uidinary  has 
Just  put  It, — the  legatee  was  found  entitled  to  tbe  legacy,  with- 
out deduction  of  legacy  duty,  under  a  will  whltdi  gave  lilin 
'one  annuity  or  clear  yrarly  tun  iff  £100;*  though,  in  snbirqnently 
mentioning  the  annuity,  ^e  testator  omitted  the  word  •  dni-,' 
and  called  it  ■  a  yearly  eum.'  Tbe  Will  contained  also  a  dlreo- 
tlon  by  the  testator,  chawing  all  costs,  chaigcs  and  oxpense^ 
attending  the  raidng  and  paying  tho  annuity,  upon  toe  real 
estate,  but  nothing  was  said  expressly  of  tbe  legacy  duty, 

**Tho  Lord  Ordinary  cannot  put  any  meaning  upon  the 
words  *fim  yeariy  amtidty,'  except  that  ft  shall  be  firee  of  de- 
ductions, and  If  legacy  duty  he  a  dednetlon,  ttieo  of  legacyduty. 
XTor  can  he  distinguish  between  the  words  'free  yearly  annuity' 
and  'clear  yearly  annui^.'  I>\irther,  hs  thinks  that  tiie  will 
in  this  instance  affords  quite  as  strong  grounds  in  any  of  tha 
other  cases  for  giving  the  largest  oonstitiction  to  the  word  'Jree,' 
tbe  oDnolty  being  declared  to  be  alimentary,  and  of  no  Jorgu 
omoant.  Kor  does  any  dlfflcuHy  arise  from  the  drcnnutance, 
that  the  testator  directed  his  trustees  to  Jnrest  In  hetitaUv  or 
personal  security  a  sum  to  coTcr  the  annuity,  and  to  secure  its 
punctual  payment.  A  sum  sufficient  to  answer  the  legacy 
duty  might  hare  been  easily  retained  betorv  dividing  tho 
redduo.  There  are  no  words  implying  that  the  legacy  duty 
should  be  paid  upon  the  bequest  of  the  furniture.  That  won 
an  absolute  bequest,  and,  besides,  the  infisrence  Is  rather  in 
fliTour  of  tbe  legatee,  tbe  word  'JVm*  beiiu  applied  to  tbe  an- 
nuity where  th«  testator  bad  in  Tlew  an  aUmentary  prortsion. 

"  On  the  whole,  the  Lord  Ordinary  ^^reee  with  the  bheritf 
that  there  is  enough  in  this  cose  to  support  the  legatee's  claim 
to  have  her  legacy  free  of  duty,  and  he  consiilers  the  cose  ti> 
be  OS  strong  as  those  in  which  a  rimilar  claim  has  been  sustained 
In  England. 

U«'  mayjnst  refer  to  one  case  that  was  quoted  in  argument, 
that  of  •  Sanderi  ▼.  Hidddl,'  24th  Nor.  1836,  (Simon's  Uep.  vol. 
Tii  p.  586.)  The  testatrix  there  had  bequeathed  to  the  pliUntill 
a  sum,  such  that  the  annual  proceeds  of  it,  when  fnrest«d, 
should  produce  the  clear  yearly  sum  of  £600,  upon  trust  for 
various  persons  in  succeieion  in  liferent  and  in  fee,  many  of 
tbiHu  not  being  oscertoiued  at  the  period  of  her  death.  Legacy 
duty  was  held  payable  by  the  legatees  in  that  case,  notwitb* 
standing  the  words  *<jMr  yearly  sum,'  plidnly  with  no  Intention 
of  interforiog  with  tbe  decisions  refiened  to,  but  with  reference 
to  tbe  particular  terms  and  nature  of  the  deed,  the  testatrix 
having  ordered  an  investment  sufficient  to  secure  that  yearly 
sum  to  be  made  at  once,  and  the  parties,  who  were  to  taku 
benefit  in  suuceBsion,  being  related  to  the  testatrix  in  different 
degrees,  and  some  not  related  at  all,  so  that  the  amount  of  duty 
varied  in  tbe  difierent  coses,  and  no  provi^n  was  made  by' 
which  the  executors  could  meet  the  nmous  anu^ts  c£dvtt}\ 

"  There  is  ona  other  point 
It  arises  from  the  circumstance,^ 
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retfUned  the  \egKj  dnty,  and  that  the  receipts  Rranted  to  the 
trustee  bear  tt  to  have  been  bo  retained.  The  Lord  Ordinary 
does  not  think  this  bars  the  present  demand.  The  action  is 
not  of  the  nature  of  '  eondietio  indOiti.'  It  ififor  payment  of  a 
sum  retained,  or  not  pud  nndera  mistake  in  point  of  lav. 
The  pnrsuer  makes  no  ulidm  for  the  sums  in  the  receipts.  She 
only  claims  for  the  sums  which  the  receipts  shew  not  to  have 
been  paid.  Upon  this  point  also  the  Ltwd  OnUnaiy  omenis 
with  the  Sheriff." 

The  defender  reclaimed. 

Lord  Jiutiti-i^eiitr-l  concur  in  the  Judgment  of  the  Lord 
Ordinary.  This  i»  a  direct  beqaest  of  a  "fnt  yearly  annuity  of 
£60."  Now  I  think  the  woid/neof  Itself  imports,  uoleestbat 
constmction  can  be  shewn,  from  something  else  in  the  deed, 
to  be  erroneous,  that  the  annuity  Is  to  l>e  free  of  all  chaises 
and  deductions.  It  Is  a  short  eliptical  expression  for  the  more 
lengthened  form,  "  free  of  all  deduction  whatsoever."  I  think 
the  Lord  Ordinary  rightly  says,  that  if  the  word  eUar  would 
Import  Uiat  the  duty  was  to  be  deducted,  the  word  /r«t  ought 
ninoh  more  to  do  so.  The  word  Jret  is  stronger  tlua  clear, 
because  tt  shews  that  the  annuity  is  to  be  &ee  of  all  deduc- 
tions of  any  kind— free  of  everything  which  would  diminish 
tbe  annaity  below  the  specified  sum  of  £60.  But  I  wish  it  to 
be  disUnctly  nnderstood— on  which  point,  indeed,  I  do  not  agree 
with  tbe  Lord  Ordinary— that  my  opinion  does  not  turn  at  all 
on  the  qnestlon  of  Intention  of  the  testator.  I  quite  agree 
with  Lord  EldoQ  and  Baron  Aldeison,  that  we  must  give  effect 
to  the  terms  of  the  deed  unless  it  can  be  shewn  that  the  oon.de> 
duction  was  contrary  to  the  will  of  the  testator.  Where,  as  here, 
there  Is  a  distinct  statement  that  the  bequest  Es  to  iw  free  of 
all  dedoctions  of  every  kind,  it  must  ba  shewn  from  some 
other  expreaion  in  tbe  deed  that  tliat  more  generoos  Inten- 
tion was  not  the  will  of  the  testator,  oc  else  that  more  generous 
intention  must  be  g^ven  effect  to.  Here  there  Is  nothing  to 
indicate  that  this  term  was  not  applied  In  its  natural,  proper, 
and  legal  sense.  Accordingly,  I  think  tt  of  no  consequence 
whether  the  testator,  in  granting  tbe  bequest,  had  this  deduc- 
tion in  view  or  not.  Where  the  testator  osee  the  general  term 
/res,  unless  it  can  be  shewn  &om  tbe  will  that  some  limit  is 
to  he  put  on  that  expression,  we  m^st  give  It  full  effect  in 
regard  to  one  deduction  as  well  as  in  r^srd  to  the  others. 
Therefore  I  do  not  in  the  least  go  into  the  question,  wliether 
the  testator  had  this  deduction  in  view ;  it  woald  not  make 
the  least  difference  to  me  though  he  Iiad  not  had  it,  or  had 
not  known  of  It.  The  legacy  duty  is  a  burden  expressly  im< 
posed  by  law,  and  therefore  if  the  legacy  Is  to  he  paid  free,  it 
must  be  free  of  this  deduction  as  well  as  any  other.  This 
has  been  decided  in  Gng^d.  On  principle,  I  should  have 
decided  the  case  in  this  way,  even  Rpart  from  those  English  de- 
cisions; but  since  we  bave  them,  1  Bm  the  more  incuned  to 
adhere,  dnce  this  is  a  matter  in  which  it  is  Important  to  hare 
the  flame  rule  in  both  countries. 

Lord  Coeft&wm.— I  am  of  the  same  opinion.  We  have  no 
anthority  for  conjecturing  what  the  Intention  of  the  testator 
may  have  been,  except  the  words  used  by  him,  which  are,  "  a 
Jru  yearly  annuity."  Now,  I  don't  know  what  poedble  con- 
struction can  be  given  to  these  words,  bat  that  the  l^aoy  is 
to  be  free  of  all  duduction.  It  is  to  be  a  fite  annuity,  as  con- 
tradistinguished from  an  anncity.  The  other  construction 
makes  an  annuity  the  same  as  a  free  annuity.  It  Just  de- 
stroys the  word  /rte.  I  cannot  strike  that  word  out  of  the 
deed.   The  second  point  is  quite  untenable. 

Lord  Wood, — In  the  case  of  Gode  «.  Mumford,  referred  to  by 
tbe  Lord  Ordinary,  a  bequest  having  been  made  of  an  "  an- 
nuity or  clear  yearly  sum  of  £100,"  it  was  held  that  the  legacy 
duty  was  not  to  be  deducted.  If  that  case  was  correctly  de- 
cided, there  can  be  no  doubt  here.  In  short,  the  word  /m 
means  free  of  all  deducUons  whatever,  and  that  expresstos  is 
DO  stroneer^tban  the  simple  word  free.  If  that  Is  the  expres- 
sion used  by  the  testator,  I  think  tbe  law  will  not  inquire  fur- 
ther, unless  it  appeared  from  some  other  part  of  the  deed  that 
the  testator  did  not  mean  it  to  be  entirety  free.  The  case  of 
Sanders  v.  Biddell  b  clearly  very  special,  and  cannot  rule  tllv 
uthera 

LordOrdinary,  Butherfiud.— ^<4.  UaltUnd;  David  Oimwford. 
SS.G.  AgmL—AU.  Gordon;  Thomas  Bprot,  W.S.  Agent— 


9th  February  1863. 
Fmer  DirisKm. 
BiOBABD  QoRooN,  (Munro's  Trustee),  Pumer,  r. 
Mathbw  Howdbn,  Defender, 
Interest — Copartnery — Bona  Fidei — Cireumttancea  in  vliick  a 
party  who  had  been  held  bound  to  pay  a  capital  nm,  wot  tisU* 
in  interett  at  the  rate  of  oitly  four  per  cent. 

See  ante,  vol.  xv.  p.  321;  vol.  xvii.  p.  339;  and  vol. 
xxii.  p.  52. 

The  defender  was  a  dormant  partner  in  a  pawnbrok- 
ing  company,  of  which  Daniel  Monro  was  the  only  oetea- 
edble  partner.  Hunro  died  insolvent,  vas  BeqaeBtimted, 
and  a  trustee  was  appmnted  on  his  estates.  Therenpoa 
the  defender  came  rorward^  took  an  actxre  part  in  tbe 
management  of  the  company  affiurs,  and  after  some  fiti- 
gation  with  the  trustee  on  Monro's  estate,  was,  in  Joljr 
1837,  judicially  appointed  by  the  Sheriff  to  wind  up  the 
affiiirs  of  tho  company  to  the  ezclnnon  of  the  trustee. 
In  1841,  an  action  of  reduction  of  the  contract  of  co- 
partnery, grounded  on  the  provisions  of  the  Pawnbroking 
Act  agfUDSt  secret  partnerships  in  ^e  business  of  pawn- 
broking,  was  raised  by  the  then  trustee,  and  InEo^ed  in 
on  his  death  by  the  purgner.  After  a  good  deal  of  liti- 
gation, the  House  of  Lords,  revermng  the  jodgnwnt  of 
the  Court  of  Besrionj  pronounced,  on  28th  April  1845, 
a  judgment  redndDg  the  contract  of  oquurtoery.  The 
whole  fhnda  and  prmerty  of  the  company  were  eonae- 
queutly  held  to  have  belonged  to  'Duim  Mnnro. 

On  the  return  of  the  case  to  the  Oourt  of  Sesaon,  a 
question  arose  as  to  the  rate  of  interest  due  by  the  de- 
fender upon  the  capital  stock  of  the  company,  whii^  be 
was  bound  to  pay  over  to  the  purauer. 

The  Lord  Ordinary  held  that  the  defender  was  bound 
to  pay  interest  at  the  rate  of  five  per  cent,  from  and  after 
24th  December  1838,  the  period  before  that  heSng  regn- 
latecf  by  an  arrangement  between  the  parties. 

The  defender  rechumed,  and  maintained  that  he  was 
only  liable  in  three  per  cent. 

Ltnd  President. — ^The  qnesUon  before  os  is  as  to  the  amonat 
of  interest  to  be  paid  by  the  defender.  The  firit  point,  tlten, 
Ih,  what  rate  of  interest  is  due  Ihifore  24th  Deceml>er]8^;  and 
the  tecond,  what  rate  is  due  after  that.  There  can  be  no  doubt 
that  Huwden  bona  fide  thought  himself  a  partner  of  the  com- 
pany, and  indeed  the  Court  of  Session  unanimously  held  that 
be  was  so.  He  was  put  into  poasmsion,  ai  manager  of  tbe 
copartnery,  in  July  1887,  and  remained  to  possession  abont  a 
year  and  a  half.  That  was  a  reai^onable  time  to  wind  up  the 
estate.  I  therefore  think  thcrp  is  no  question  as  to  toterestst 
all  till  after  24th  December  1838.  After  that  date  ioterot  ia 
cleaily  due,  and  the  Lord  Ordinary  bus  taken  fire  per  cent  as 
the  proper  rate,  while  Howdea  wishes  to  pay  only  three  per 
cent,  or  bank  interest.  Now  1  see  no  evidence  that  Howdea 
put  the  funds  In  the  btuik,  but,  on  the  other  tiand,!  saeas  Uttie 
evidence  that  he  employed  them  In  trade-indeed  he  dentes 
tlut.  I  tbinb,  insteaii  of  either  of  these  rates  of  Interest^  we 
should  take  the  fair  market  late  of  interest,  say  four  per  cent. 
It  was  well  shewn  by  Lord  Mackenzie  in  a  former  case,  tiist 
legal  interest  did  not  necessarDy  mean  the  highest  1^^  rato 
of  interL-st. 

The  Court  pronounced  the  following  interlocutor: — 

"  Alter  the  interlocutor  submitted  to  rcTiew,  as  to  the  rate 
of  interest  to  be  charged  from  Dcceml>er  1888  :  Find  that  the 
said  interest  Is  to  be  calculated  at  the  rate,  not  of  flva^  bat  U 

four  per  cent." 

Lord  Ordinary,  Bobertson. — Act.  8hand;  Bhand  and  Fiuqa- 
har,  W.8.  AgeHU.—Alt.  Hon ;  PoUock  and  Blewart, 
Agfnli.—L.  Vkrlt.~(W. G.T.) 
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F^ruary  3853. 
FiBST  DmsioN. 

W,  P.  B.  Shedden,  Pursuer,  v,  H.  S.  Fatucie  and 
William  Patrick,  De/enden. 

MuidBlorr  —Process —  Where  a  foreign  pursuer  bat  lejl  Seolland 
dvi»$  a  lift  oj  proceu,  he  it  not  entitled  to  he  heard  againat 
a  wuftion  for  its  reeal,  without  tilting  n  Mandatory. 

See  ante,  vol.  xii.  p.  318,  and  vol.  xxiv,  p.  331. 
The  pursuer  brought  against  the  defenders  an  action 
of  redaction,  and,  of  the  same  date,  a  deolarator  of  le^- 
timtey.  On  1 1  th  Jnlj  1848.  the  Lord  Ordinary,  on  the 
■otini    the  defender^  msted  the  decUrator.   On  24th 
Fdmiary  1849,  on  a  motion  made  by  the  pursuer  to 
nol  the  ast,  he  adhered  to  that  interlocutor,  and  the 
Gmt,  on  a  reclaiming  note,  also  adhered.    On  Gth  June 
1851,  the  mandatory  for  the  pursuer  was  allowed  to 
vithdrav  from  the  procesB,  as  the  pursuer  had  himself 
come  to  resde  in  Scotland.    In  Janmry  18G3,  the  de- 
fenders moved  the  Lord  Ordinary  to  recal  the  aist,  and 
to  ordun  the  pursuer  to  stst  a  mandatory,  in  respect  he 
had  DOW  left  Scotland.    In  the  meantime  the  pursuer 
lad  appealed  to  the  House  of  £iords  from  the  judgraeot 
<^tbe  Court  of  Session  in  the  reducUon,  and  the  appeal 
was  still  undetermined. 
The  liord  Ordinary  reported  the  motion. 
Hie  defenders  mam  tamed  that  the  pursuer  was  not 
entitled  to  be  heard  on  the  merits  of  the  motion  for  rccal 
of  the  sist,  until  a  mandatory  had  appeared  in  Coiurt  for 
Um,  and  that  they  were  entitled  to  have  the  aist  recalled 
de  planOj  and  the  pursuer  orduned  to  sist  a  mandatory. 

Lord  loory. — ^Tbe  pannier  obtitioately  resisted  the  impodtfon 
of  the  dBf>  and  now  he  resista  its  recaJ.  The  party  impoeing 
a  itot  ii  in  the  general  cue  entitled  at  any  time  to  hare  it 
nmored.  There  fa  a  peculiar  necenrity  for  It*  remoral  in 
tbe  preeent  case,  In  ordet  that  the  dcfencferB  may  be  enoJiled 
tocftll  upon  the  porener  to  Bint  a  maodatoTy.a  proposal  against 
*btch  be  is  not  entitled  to  open  his  month.  He  sayfi  be  will 
bepreseDtat  all  diets  of  Court  :  Why,  then,  Is  he  not  here  joat 
DOW  T  I  cannot  look  upon  bin  counsel  as  lepreeenting  him. 

The  Court  recalled  the  sist  of  process,  and  appointed 
the  pursuer  to  sist  a  mandatory. 

Lorii  Ordinary,  Wood,  Carriehill. — Ad.  Macfarlane;  W.  H. 
SaodB,  W.S.  Agent.— A^.  Dean  of  Faculty  (lngli«),  Ross;  James 
M-Ew«n,W.8.&O.Douglae,W.S.^yoitt.— \V.C&nt.-<W.*^l') 

la/*  Fdmiajy  18G3. 
Fnvr  Dtnaioir. 

JajosUoib,  Su^pendeffV,  Aokss  Dooohty,  Be^pontlent. 

Decree  ia  AbMnce—Repontui^— Statute  I  &  2  Vict.  c.  B6.  § 
&— Suspension — Proceti — In  a  sutpention  of  a  charge  u/mn 
a  decree  in  absence  of  the  Court  of  Sesnion,  in  terms  of^5 
of  I  4"  2  Vict.  e.  86 — Held  that  the  course  vf  procedure  which 
rai  adopted  in  the  case  of  the  Edinburgh  IJundee  and  Perth 
Rnhcatf  v.  Rowan  and  Co.,  i3lh  Jafy  1892,  was  applicable, 
that  the  sufpender  could  nut  be  reponed,  bnt  that  the  record 
fell  to  be  made  up  hg  way  of  reasons  of  sutpenaion  and  answers. 

The  act  1  &  2  Viot.  c.  86,  §  4,  makes  provision  for  the 
KU^naon  of  decrees  in  foro  of  Inferior  Courts,  by  lodg- 
ing in  the  Bill-Chamber  a  written  note  of  suspension 
reciting  the  import  and  effect  of  the  decree,  and  praying 
for  the  relief  or  remedy  desired.  After  providing  that 
cantiiMi  shall  be  found  for  implement  of  the  decree,  and 
eipenses  in  the  Court  of  Session,  the  section  enacts — 

"Thataoch  note  bIuII  forthwith  be  passed  by  tbe  Loril  Or. 
dinaiy  oo  tbe  Bills,  and  certified  notice  of  tbe  note  having 
powd  being  trannnitted  to  the  Inferior  Conrt,  tbe  proceea 
"tu^  be  traoMDitted  to  the  Court  of  Se«»ion  ;  and  such  note, 
Mtd  Interiovutor  pawng  the  same,  shall  be  served  npon  tbe 
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oppndte  party  by  a  meSBenger-at-amui  in  common  form ;  and 
it  shall  be  competent,  aftnr  the  expiry  of  fifteen  days  from  the 
date  of  servioe,  to  coll,  and  thereafter  to  enrol  the  caoae  In  the 
weeldy  printed  roll,  an<l  to  proceed  therein  in  like  manner 
as  at  present,  on  expede  letteis  of  suspeouon." 
Section  5  enacts — 

"  That  it  sfaall  be  lawful  for  any  person  to  bring  a  snspen- 
sion  of  a  decree  in  abeence  pronounced  in  the  Court  of  Session, 
by  lodging  in  the  BiU'Cliamber  a  note  of  suspension  of  the  form 
and  effect  of  notes  of  suspenrion  hereinbefore  allowed  to  be 
brought  of  decrees  in  foro  of  Inferior  Courts  ;  and  upon  con- 
signation in  the  bands  of  the  clerk  of  snob  expenses  as  shall 
have  been  decerned  for,  eocb  note  of  suttpension  shall  be  ie> 
ceived  and  marked  by  tbe  clerk  in  tbe  Bill-Chamber,  and  shall 
thereupon  be  laid  before  the  Lurd  Ordinu^.and  shall  paased: 
And  the  Ziord  Ordinary  sliall  have  power  to  award  to  the  pur- 
suer such  part  of  tbe  expenses  as  shall  appear  to  ba  just;  and 
such  note  of  suspension,  and  interlocntor  pa»dng  Uie  same, 
shall  be  served  upoo  the  oppouite  party  by  a  meaBenger>at-arms 
In  common  form,  and  it  sbail  lie  competent,  after  the  elapse  of 
fifteen  days  from  the  date  oi  service,  to  call  aod  thereafter  to 
eorol  tbe  catue  before  the  Judge  who  pronounced  the  original, 
decree,  or  hissucoenor,  and  to  proceed  therein  in  common  form, 
wttlioatprejadive  to  the  power  of  the  Court,  oocaaseshewo,  to 
remit  the  same  to  any  outer  Lord  Ordinary :  And  the  Lord 
Ordinary  before  whom  such  canse  shall  come,  way  nant  war- 
runt  to  transmit  tbe  original  prooeedings  to  the  clMk  to  such 
cause." 

The  suspender  was  charged  on  a  decree  in  absence  of 
the  Court  of  Session,  and  presented  a  suspension  in 
terms  of  §  o.  On  the  note  being  passed,  he  moved  to 
be  reponed  against  the  decree  in  absence,  and  to  have 
the  recoil  made  up  in  the  original  process. 

The  respondent  opposed  the  motion  as  incompetent. 
He  nuuQUuned  that,  under  the  statute,  the  proper  form 
of  process  was  to  make  up  the  record  in  the  tmpewaaa, 
and  that  it  was  only  on  his  being  snccessAd  in  the  bus- 
pension,that  the  suspendcrcould  be  reponed — Hldinburgh 
Perth  and  Dundee  lUil  way  Company  v.  Rowan,  18ch 
July  1852. 

The  Lord  Ordinary  reported  the  caso  to  the  Second 
Division,  to  which  it  belonged,  stating  that  the  practice 
of  the  profession  was  in  favour  of  the  su^ndcr's  claim 
to  be  reponed.  The  Second  Divinon,  as  the  case  of 
Rowan  referred  to  was  a  First  Division  case,  remitted 
the  present  case  to  that  IHvision 

OgilvVftot  suspender,  founded  strongly  upon  the  prac- 
tice, and  cited  Beveridge  on  the  BiltUhamher,  p.  78; 
Act  of  Sederunt  24th  Dec.  1838,  and  form  of  prayer 
attached  to  notes  of  suspension  of  decrees  in  absence, 
thereby  sanctioned;  Downie  v.  Peebles,  27th  Nov.lB41; 
M'Phun  V.  MarshaU,  20th  Jan.  1842;  1  &  2  Geo.  IV. 
c.  38,  §1. 

Adam,  for  respondent,  in  addition  to  Rowan's  case, 
supra,  cited  Ewing  v.  Chcape,  24th  Feb.  1835,  and 
(Jorric  v.  Anderson,  12th  July  1842. 

Lord  President. — This  point  has  been  very  well  argued  on 
both  rides.  Sec  6  ia  not  well  expressed, and  needs  verycueful 
reading  In  order  to  And  out  Ita  Import.  I  think,  however,  we 
can  gather  that  it  has  reference  only  to  proper  decrees  in  ab- 
sence, tliat  i^  decrees  taken  by  a  puraoer  f^^ainst  a  defender 
not  in  Court.  A  decree  pronounced  when  aparty,  though  in 
Court,  ig  not  at  the  bar,  has  been  no  doubt  occasionally  called 
a  decree  in  atmence,  bat  is  not  technically  so.  (Reads  §  5) — 
Two  things  are  apparent  from  thia—^at,  that  the  only  thing 
to  be  consigned  is  expenses ;  aseoaifl^,  that  tbe  Lord  Ordinaty 
may  award  expenses  to  Uie  pursuer.  Here,  tbe  section,  by 
raeutioning  only  tbe  pursuer,  seems  to  shew  that  the  pursuer 
only  bad  been  contemplated  as  taking  decree,  and  therefore 
that  the  statute  had  reference  only  to  a  decree  in  absence,  in 
the  strictest  sense  of  the  words.  It  makes  no  difference  whether 
'  there  has  been  diligence  on  the  decree  or  not.  We  have|Uo 
power  to  make  such  a  distinctiot|j)j^f^g^  e^ni^>^^@|0iii^ 
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tion  whtcl)  was  Id  fitTonr  of  dUlgeDca.  would  be  prefenble  to 
n  dfoUion  destroyiog  it  I  tMiik  this  cuo  dependi  »  good 
dwU  upoD  the  OMUiiiig  of  the  word  *  npone.'  Tbe  rtspon- 
d«Dt'i  vooud  mwla  ma  unporUnt  obiernaton  with  reforaiHM 
m  thif,  tIb.  that  in  do  Initence  did  k  note  of  stupe oMon  of  n 
decree  in/oro  In  tbe  Inferior  Court,  omUdn  a  prayer  to  be  re- 
poned.  The  *  cause'  which  hy  $  4  is  directed  to  be  called  and 
enrolled  Iwfore  tbe  Lord  Ordiosry,  is  tbeproceworBwpensiuti, 
and  tbe  same  process  seems  eridently  meant  hy  the  word 
'caused  mentioned  in  $  6.  What  mrjglnal  prooeas  is  thire 
when  ft  decree  in  abwDce  is  talten  ?  Knthlng  but  the  inmuonft 
If  tbe  saspen^on  goes  befbn  another  Ordiuaiv,  then  the  »nm. 
'  rnons  is  to  be  transmitted,  but  the  act  seems  to  anume  that 
tbe  OBM  is  before  such  Ordinary  befbre  the  warrant  of  crnn«- 
misdoo.  The  ezpreedon,  tlie  'oaaMt,'.is  certainly  pussllntc, 
but  rather  lo  favour  of,  than  againpt  the  coDstruction,  tlint 
a  record  is  to  be  made  up  in  tbe  suspension.  Then  it  U  said 
to  be  iqoonvenleut  to  m^  np  a  record  in  the  mqtendon  ; 
bat  1  do  nut  thinic  there  bmndt  in  that  obierTatiott.  Ifthe 
reasons  of  snspeodon  are  repelled,  the  original  writ  will  aiand 
good  with  all  its  (iiligeuce,  while  oUierwhie  the  whole  Uillgenoe 
would  be  orertuioeU. 

Lord  Fti&aion. — In  an  ordinary  case  of  this  description.  I 
nhould  iimply  intimate  my  cuucurmni  e ;  but  as  1  was  not  iu 
Court  whan  Rowan's  case  was  decided,  I  shall  tsy  a  word  or 
two.  But  fbr  its  effiscts  upcm  diligence,  aparty  has  no  Interest 
to  Im  reponed  in  the  one  way  rather  ttian  In  tbe  other.  But 
where  diligence,  or  anything  equivalent,  \*  present  in  tbe  caw. 
It  is  moot  important  to  consider  the  ^lectof  the  mode  of  malt- 
ing up  A  record.  The  object  of  the  statute  was  tu  aasimilate 
decrees  in  absence  in  the  Court  of  Season,  to  decrees  in/oro  in 
the  Inferior  Court,  and  to  fflre  the  same  effect  to  a  suspension  of 
eithtfr  of  Uiem.  liec.  4  would  seem  to  shew  that  repomng  would 
not  be  competent  intheoaaeof  anlnforlorOourtdecreeM/iro, 
because  It  would  dcstrcqr  any  diligence  that  might  have  fol- 
lowed on  i  t.  I  thinic  the  word  *  cause,'  mentioned  in  the  sections 
of  the  act,  must  be  reforred  to  the  suspension,  and  not  to 
Uie  original  process. 

Lord  Cumngiam — I  concar  in  the  view  of  tbe  act  of  par- 
liament given  by  your  Lcmlship.  The  present  note  of  suspen- 
sion is  not  in  the  form  reqnirea  by  1  &  2  Vict  a  86.  Accord- 
ing to  the  filU  section  'of  that  itatnt^,  the  snnpender  should 
have  stated  in  detail,  u  reasons  of  susponston,  the  defences 
which  he  failed  to  lodge  in  the  orl^nal  action  ;  but  tlie  oonrse 
followed  by  the  suspender  leads  anBeoessarlly  to  additional 
delay  and  expense,  which  the  statute  meant  to  prevent.  It  h^ 
in  form,  an  evasion  of  tbe  act 

Lord  laorg^l  am  of  tbt  same  opinion.  The  fundamental 
piopodUou  to  be  kept  in  mind  is*  that  the  suspuuidou  is  tbe 
statutory  process,  and  indeed  the  only  process  in  Court,  and 
therefore  must  be  presumed  to  be  referred  to  in  the  statute. 
The  statute  does  not  say  that  a  case  of  this  kind  Is  to  be  dis- 
posed of  in  a  difierent  way  from  any  otlier  procert.  It  lAould 
be  recollected  that  ifaere  are  many  oaeee  in  which  it  la  clear, 
on  the  mere  words  of  tbe  deciee  in  absence,  that  tbe  party 
agatnat  whom  It  waa  taken  fi  not  entitled  to  be  Teponed  A 
pfano.  Such  being  the  cose,  there  muat  of  course  be  au  oppor. 
tunity  of  making  np  the  record  iu  the  suspenirfon.  If  the  de- 
cree is  to  be  utterly  swept  away,  bow  are  partial  payments 
under  it  to  be  dealt  with  f  It  is  true  that  where  no  diligencts 
has  been  raised  on  the  decree,  nor  anytbiag  done  upon  it,  no 
party  baa  any  interest  in  making  np  the  record  In  the  one  way 
more  than  the  other,  as  was  obMrved  by  Lord  Fullerton.  In 
such  cases,  therefore,  a  proceeding  like  repoolng,  and  popu- 
larly called  reponing.  may  have  frequently  taken  place  with- 
out objection.  As  to  what  is  said  as  to  the  difficulty  of  making 
up  the  record  in  the  euspendoa,  the  Lord  Ordinary,  if  he  tbinlu 
the  judgment  wrong,  can  auapend  tbe  decree,  and  (he  caaecan 
go  in  the  usual  f<nm.  IwnsatfirstataggeredbytliarafiKeDoe 
to  Hr.  Beveridge,  (to  whom  we  are  much  Indebted  as  a  forma- 
list), but  I  don't  think  his  authority  applies  to  the  preaent 
case.  He  is  speaking  of  turning  the  decree  into  a  libel,  which 
was  dealing  with  the  proceaa  of  suspendon ;  and,  besides,  now 
that  turning  a  decree  Into  a  libel  Is  not  always  competent, 
we  must  deal  with  the  case  the  best  way  we  can.  We  are 
Item  Just  dealing  with  a  suspension  in  which  we  are  called 
■pon,  without  a  decree*  to  sweep  away  ail  tbe  procedure  by 
reponing,  and.  In  dMng  ao,  perhaps  to  sweep  away  prior  dill- 
Kence  or  partial  pftymenta-  Great  confusion  la  intivdueed  by 
dealing  witb  a  decree  in  absence  as  if  it  were  a  deciee  by 
default. 


Hie  Court  jffODoooood  the  fi>llowilig  illt^oelltor^— 

<'  Find  that  tbe  same  course  of  procedure  which  was  adoptdl 
in  the  caae  of  the  Edlnbnrgh  Dundee  and  Perth  Uailway  Cu. 
V.  Kowan  &  Co..  18th  July  1852,  Is  apt«licable  to  tbe  prsant 
cane  :  Therefure,  remit  to  the  Lord  Ordinary  to  make  cp  tb« 
recoiij  by  rrasoos  of  sospendon  and  answers  thereto,  sod  (a 
proceed  further  att  ahall  be  just ;  reserving  In  tbe  meantitne  ill 
quusUuiie  of  ezpeuses." 

Lordt  Ofdinarj/.  Andenon,  Ratherfbnt — Act.  Ogllvy;  Ofeim 
Smith,  8.S  C.  AmmL—AU.  Adam;  WlUlftui  Hunt,  W.IL 
Ajf$»L—i\VM.T.) 


12th  Ft^ruary  1853. 
Fisn  Divuioa. 
Lord  WaAitNOLiFrE,  PttUumer. 

Entail— Ent^l  Amendment  Act— Statute  11  &  12  Vict  c  U, 
81,  87, 86, 8— Coueeut — Minur — laliiutttiuu — l!lscaml»iuu 
— Process. 

Id  an  application  for  exoambioQ  of  entailed  laodt 
under  §  37  of  the  Kntul  Am^dment  Act,  one  of  Uw 
three  next  heirs  of  entail  whose  conaeDt  was  neceaauji, 
was  a  minor  majorennitati  proximut.  A  curator  ip- 
pointed  to  him  under  §  31  of  tbe  act,  was  served  with 
a  copy  of  the  application — ifeU,  on  report  by  the 
hard  Ordinary,  and  after  GonaoltaUon  with  tbe  iriule 
Judges,  that  ^e  application  must  likeviso  be  comBon  ■ 
cat^  to  the  minor  in  person,  and  proceduro  usted  till 
evidence  of  such  communication  should  be  produoed. 
..Jei.Mackenaie;  BoghTod,  W.IL  J^.— W.CIrnk— (W.G.TO 


12fA  February  1853. 
Fiaar  DrvisiOB. 
Dated  Kidd  A  others,  Compiainertf  v.  Jamb  Yocbo 

and  others,  Be^aondtntM. 
Burgh- Election— Pellllon ami  Cemplatat — Stsrate  16  Gee-  II. 
F.  11.  $  24 — Prorets — A  btryh  eleetinn  took  ptaee  om  \M 
September,  A  petition  and  complaint  aymmut  it  Ma  bond 
to  the  Inner'SoMU  on  i'2lh  November /oUotoing,  bnt  mat  not 
mootd  in  till  I6lk  November,  when  it  oppeartd/or  the  fir*t 
time  in  the  rolU  of  Court,  and  warrant  for  tervice  was  ymltJ. 
HeU]  lhat  boxing  it  not  **  prtaenting"' lo  the  Court,  and  tk»t 
at  the  petition^  though  not  appearing  in  the  roVt,  wt^ht  ham 
been  moved  in  bejbre  the  erpirg  of  two  montha  ^/ttr  Iht  date 
of  the  election,  the  ssms  mu  itie»mpeteiit  mmdtr  16  Goo.  It 
e.  II,  S24. 

8ee  anfe,  p.  170. 

The  present  petition  and  complaint  was,  like  the  for- 
mer, founded  upon  7  Geo.  II.  c.  16,  §  7,  and  16  Geo. 
II.  c.  11,  §  24.  It  set  forth,  that  notwithstandiDg  the 
challenge  the  electioD  of  September  1851,  and  not- 
withstanding the  nullity  of  that  election,  the  respmidents 
pretended  to  act  as  magistrates  and  couniuUon  of  (he 
burgh  of  Anstruther- Wester,  and  in  particular,  that 
they  wrongfully  elected  a  person  to  fiU  1^»  a  Tseaocy  as 
councilor,  on  13th  September  1862,  and  that  on  loth 
S^tember  of  the  same  year,  the^  wrongly  {noceeded 
to  tbe  annual  election  of  magistrates,  treasuer  and 
coimcillors,  for  the  ensuing  year.  The  petition  seeonl- 
ingly  prayed  to  hare  the  election  found  void  and  a* 
aside. 

By  16  Geo.  II.  c.  11,  §  24,  it  is  inter  alia  provided— 
"  That  It  shall  and  may  be  lawfitt  to  and  for  any  ocnutltaans 
member,  at  any  meeting  for  election  of  magixtratea  and  oew- 
dllota,  ac  of  any  meeting  previonii  to  that  for  tbe  eleetloa  ol 
me^iatrates  and  wrandllorB  reapectively,  who  nball  apptdxed 
any  wrong  to  have  been  done  hy  the  majority  of  such  mntimi' 
to  apply  to  tbe  said  Court  of  Searion  by  a  summary  cuapistni 
for  rectifying  such  abuse,  or  for  mak^^^t^^Msj^e  chctta 
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udebf  teatld  m^ority.or  fttrdarkring  Md  Mcertahiing 
tba  ekctfoo  BMck  hy  tha  tnlnnrltj,  w  w  such  cNHnpkihit  )•« 
pmeBtod  to  the  nld  Court  of  Buarion  wUMn  two  cftlfndar 
■uontbi  Kftsr  tbt)  anniul  olection  of  tha  outtfttntM  and  eoon. 

dUoti" 

The  petiUoD  was  boxed  on  12tfa  XoTember  1852. 
It  ma  not  pot  out  in  the  rolls  till  16th  November  fol- 
lowiiu,  whea  it  was  first  moved  in.  and  Mrvice  was  or- 
dend. 

The  respondentfl,  beades  their  answos  on  the  meritS; 
jJtadeJ,  that  the  petition  and  complaJnt  should  be  dis- 
nisaed,  inasmuch  as  it  was  not  presented,  as  the  statute 
pnseribed,  within  two  months  of  the  election  ;  and  cited 
HeiwlMson  v.  Lang,  3d  .luly  1821,  and  Speirs  v.  Buch- 
iMa,25th  Jan.  1823,  F.C. 

lie  complainers  cttedj  in  ans^r,  the  borgh  of  Pit- 
teanem,  stated  in  Coonell's  Mection  Law,  p.  37:1,  and 
Dwglas  r.  Irvmg,  24th  June  1809, — and  contended, 
tbat  as  thej  had  boxed  the  petition  to  the  Court  on 
I;itk  November,  the  earliest  day  on  which  the  petl- 
lim  eoald  be  brought  iqto  Court,  they  had  done  all 
thsf  ceuld  bo  ciUIm  upon  to  do,  and  that  they  could 
not  be  ro^nnble  for  the  circumstance,  that  the  inter- 
locBtOTof  the  Court  was  not  pronounced  till  the  IGth, 
■s  the  petition  was  lodged  sufficiently  soon  to  appear  in 
tbeiingle  bills  on  Satimlay  the  13th  JJovcmber,  if  the 
officials  of  Court  had  thought  proper  to  pat  it  out. 

/jvi  FtdUrloH. — If  tbe  meaning  of  the  term  "  preBented" 
M  beea  broogfat  before  iw  for  the  first  time,  I  should  have 
beta  dlnpoMd  to  take  Um  view  wbicb  aeeiiw  to  have  prev^led 
tBthee^ierdecUoiMdted.  But,  tlwo,  the  effaotoAhe  liter 
OMs  quoted  to  ns  is  to  make  "  preaeDted"  a  techoical  term, 
<nih  a  strict  and  precise  meaning.  We  must  take  tlie  tortn 
Id  tbe  same  significatioQ'  as  thetie  cases  take  tt,  and  if  so,  the 
etjeetioo  mast  be  sastalned. 

(7iMMf4aM.— I  am  of  the  same  ofuoloa.  There  Is  uo 
ptttog  orer  tbe  two  dectsiooit  elted  bjr.the  teMpoDduots. 

Unltotf. — I  am  of  the  same  opjnioo.  I  cannot  get  ovor 
ttine  two  cases.  Tbe  case  of  Plttenweem  Is  indeed  a  standing 
uthoritr,  for  It  was  affirmed  bjr  the  House  of  Lotds ;  bnt  it 
has  always  been  treated  as  an  exceptional  cas^i.  When  portioe 
in  ekclion  petitions  were  pressed  for  time,  they  used  to  come 
(4  tlig  fitot  the  table, and  liave  their  petitions  moved,  though 
thrr  were  not  Id  the  rolls.  If  that  had  been  done  here,  ttio 
pett^  wottkl  have  been  in  time  enoo^h  ;  but  boxing  U  nob 
|)r«teotiag. 

PrmdaU. — ^We  most  decide  in  accordance  with  tbew 
t«o  cases.  The  argument  nsed  in  the  case  of  Pittenweeui, 
iliitt  the  petitioaer  had  uo  Cimrt  in  wbicb  to  pres«'nt  his  ap- 
rlicstion.  will  not  do  bese ;  for  liere  the  party  XBi^\\t  have  hud 
1m  poUUoB  moved  at  the  bar,  aa  vied  to  be  the  proctiue. 

Petition  refuted. 
Ml  NcavtK,  Frailer:  Jardine,  Rtodart  and  Fnuter,  W.S., 
Aswtt.—AU.  Ueaa,  Uac&rlane ;  T.  &  K.  Landale.  S.!i.C.  AaetU: 
U  tfait— (W.U.T.) 

15th  Ftbruary  1858. 
Fust  Division. 
J.  S.  SnRLiNQ  Stuabt,  Pttitiontr. 
Sotdl— Eutail  Anwadment  Act— Serricc— l>roce«L 
h  a  petition  under  the  Entul  Amendment  Act,  where, 
•fter  serrioe  had  been  mule  edictally  on  one  of  the 
tbreo  hdrs  whose  consents  were  required,  he  came  to 
SwUand,  and  personal  service  was  made  on  him, — Held 
thit  k  ms  competent  fur  the  petitioner  to  proceed  on 
the  ei^ry  of  the  itiducite  of  the  personal  service,  with- 
•"^WM^  for  the  expiry  of  the  imlucioB  of  the  cdictal 

■Jfw<er#ii,, Cnrriebllt.— ^K.  Mackenzie ;  Geo.  B.  Haii- 
IMfc  AfuL-Vi.  CUrk.  -{ W.G.T. 


16tt  ^e6ruii'y  1863. 
FiBSi  DivinoM. 
Peter  Stkelb  (Conpar's  Trustee),  Purscer,  v. 
IsoBBL  CouPAR  &  Others,  J^enden. 
Entall-~HrirB  Whatsoever  and  A«»igiiees_  Heirs- Porlloncrs-- 
Undtr  m  4ttd  of  entail,  am  estate  Kws  dettintd  to  a  certaim 
Mriea  of  heir$  mmimitim,  and  to  |A«  heir$'Wtate  of  l^€\r 
bodiet,  "  whom  /ailing,  to  sty  own  nean»t  lawfut  luira  and 
auignttt  wkattoever,  th»  tUeU  heir  ftwute  etiiuding  heira- 
pwtionefM,  and  luecKding  aiwtyt  wilJumt  divinitm  throughamt 
thewhoie  female  eoiiru  of  laeeeuion." — Held,  that  the  heir 
iawt  named  having  died  wilhoul  ismr,  was  the  laet  heir  mdtr 
the  entail,  and  that  the  ettala  ms  veaied  in  him  fra§  of  tke 
feitert  of  the  entail. 

The  late  Alexaider  Coupar  executed  a  deed  of  strict 
entail,  by  which  be  disponed  certain  heritable  sabjecti^ 

"  to  and  in  l^vonr  of  himnelf,  and  the  heiTu  male  or  femalu 
that  might  be  lawfolly  procreated  of  my  body,  whom  fUling, 
to  Alexander  Coitpar  (junior),  son  of  Alexander  Conpar,  shoe- 
maker in  St.  Andrews,  my  nephew,  and  the  belrii-male  of  tho 
body  of  the  said  Alexander  Conpar  jonlor,  whom  feilitig,  to 
the  heirs  male  of  the  body  of  the  said  Alexander  Coapar  my 
nephew,  whom  falling,  to  David  Conpar,  shoemaker  lo  Ht.  An- 
drews, my  nephew,Bnd  the  hein-roale  of  bis  body,  whom  fitlling, 
to  my  own  nearnit  lawful  heirs  and  aKsigoees  wbat«ot;ycr,  the 
eldest  heir-female  excluding  helrs-portiouers  and  sQcceeditig 
always  without  division  tiiroughout  the  whole  female  couise 
of  BUcceuioD." 

Alexander  Coupar  died  in  March  1838  without  issue. 
Alexander  Coupar  junior,  his  grandnephew,  the  first 
substitute  under  the  entail,  after  having  completed  his 
title  as  heir  of  entail  to  the  granter,  and  been  infeft, 
died  a  bankrupt  in  August  1850,  without  issue.  He  waa 
fHwleceased  by  his  father,  Alexander  Coupar  senior,  tho 
seoond  nominaHm  mbstitute,  who  had  no  male  issoe 
bendes  the  bankrupt,  and  also  by  David  Gomw,  the 
third  nominatim  substitute,  who  died  without  male  issue. 

The  present  was  an  action  at  the  instance  of  the  tru»- 
tee  on  the  sequestrated  Mtate  of  Alexander  Coupar 
junior,  concluding  to  have  it  found  and  declared,  that 
"  Alexander  Coupar  junior  was  the  last  heir  or  substi- 
tute under  the  disposition  and  deed  of  entail,"  and  that 
he  having  died  without  issue,  tbe  subjects  thereby  dis- 
poned "  accordingly  belonged  to,  and  were  vested  in  him, 
free  from  and  unaffected  by  the  prohibitions,  conditions, 
fetters,  resections  <a  irritancies,  contained  in  the  said 
di^Kisitiou  and  deed  of  entul,"  and  were  liable  for  hia 
debts,  and  were  now  vested  in  tho  pursuer  as  trustee. 

The  defenders  were  the  nsters-german  of  Alexander 
Coupar  junior,  and  the  nearest  heirs  whatioever  of  tha 
entailer.  They  pleaded,  tlu^  tho  eonehinons  of  tiie 
action  were  onfonnded^  that  heirs-portioners  being  e\ 
eluded  in  the  destination,  there  was  still  a  valid  and 
subsisting  eutiul;  and  that  the  defender  Isobcl  Coupar, 
as  the  eldest  mter,  was  entitled  to  succeed  as  heiress  uf 
entail,  without  division. 

The  Lord  Ordinary  repelled  the  defences,  and  deoerncd 
in  terms  of  tho  libel,  adding  the  following— 

"yote.— The  Tx)rd  Ordinary  could  have  had  no  doulitin  this 
case  had  it  stood  upon  the  elder  authorities ;  but  the  recent  de- 
cisison  of  Gordon  v.  Jtfbue,  lOtb  December  1851,  mles  the  pre- 
sent, and  lie  need  not  repeat  here  tbe  grounds  of  tfaatindgment, 
in  which  be  entirely  concurs,  and  uf  wtdch  tbe  application  is 
obviona  The  distint^mi  founded  on  the  vxpreasiou  which  hen 
oemrred — his  own  nearest  lawful  heirs  whatsoever,  and  a*. 
signees — the  word  'their*  notoccnrringin  thisinstvice — seems 
quite  insufficient  to  support  the  di-fencea  Tiie  effect  of  the 
word  '  assignees'  cannot  be  limited  to  the  as^nees^Uhejiks 
taller,  and  for  tlie  purpose  of  cnfoBi|itj;^«t^s.x^OOQrc 
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The  defenders  reclamed. 

hard  Pntident. — The  coDstenctioo  put  oo  this  deed  the 
Jjacd  Ordinary,  seema  to  me  the  tight  one.  The  broad  qnes- 
tioa  ia  that  In  Tegatd  to  tbe  concludins;  destination, "  whom 
fi^llnff,  to  my  own  nearest  lawful  heirs  and  aadgmees  what80> 
ever.'"  Kow,  tbDngh  there  is  room,  no  doubt,  for  some  distinction 
between  this  cane  and  that  of  Gordon  v.  Hosse,  still  the  word 
atfigneu  covers  the  ns^gneee  of  heirs  whataoever,  as  well  as  the 
aaugnees  of  the  entailer  himMlf ;  and  when  you  once^t  the 
thing  in  that  podtton,  there  ia  an  end  of  the  eutoU.  That  ia 
the  principle  of  the  decisions  referred  to.  There  la  no  donbt 
another  point  in  these  cases,  via.  that  the  non-ezoltudon  of 
hdrs^mue  indicates  a  termination  of  tho  entaiL  But  thoofth 
the  preaenoe  of  heirs-portioners  indicates  the  absence  of  an 
entail,  the  absence  of  heirs-portioners  does  not  necessarily 
Infer  the  presence  of  an  entail  I  hold,  therefore,  that  there  la 
no  real  distinction  between  this  eaaa  and  that  of  Gordon. 

Lord  JFVltrtmr-l  concur.  It  ia  fortunate  tliat  a  caae  (tf  this 
kind  has  occurred,  since  it  enables  us  to  decide  finally  what 
has  already  iMendeddedapeculativdy.  The  general  principle 
ia  dear,  that  when  the  entailer  dispones  in  foroar  of  a  certain 
series  of  heirs,  and  then  concludes,  "whom  fidling,  to  my 
nearest  lawful  Iteirs  and  asrignees  whatsoever,"  the  entail  ia 
at  aaendwhen  that  proridon  cornea  into  operation.  If  that  be 
BO— and  I  think  that  ia  the  aonnd  and  safe  view-^t  cannot  be 
held  that  an  entail  can  be  set  np  merely  by  the  exclunon  of 
beirs^portiDners.  The  entail  is  clearly  at  an  end.  It  would  be  ex- 
traordinary if  it  were  not  so,  for  otherwise  it  might  extend  to 
aasignees  as  well  as  to  heirs.  I  bold  by  the  old  rale,  that  this 
terminating  clanse  has  a  purpose  very  different  from  that  of 
renewbig  the  entalL 

-  Lord  Ctmatgham. — It  ts  not  without  a  cert^n  feeling  of 
impatience,  that  I  have  listened  to  the  argument  on  the  merits 
of  the  present  case, — as  I  have  the  greatest  doubt  whether 
fnich  burgage  subjects  as  those  in  question  can  be  made  the 
subject  of  entail  under  the  act  1S85;  Between  1710  (Diet. 
1A,&90)  and  1779  (16,432),  the  decisions  as  to  the  validity  of 
entallaof  buiiEpige  ant^ectoaeem  to  have  flnctnated ;  bntthough 
several  of  the  dedaloQa  reported  proceeded  on  spedalties,  I  am 
Inclined  to  think  that  the  weight  of  opinion  pre[K>nderated 
against  the  oompeteocy  or  validity  of  such  entaJld.  Probably 
it  was  not  neceasary,  or  worth  the  cost,  to  raise  that  plea  in  the 
present  instance. 

On  the  merits  of  the  question  under  review,  I  should  not 
have  any  donbt  of  it  if  the  destination  bad  occurred  in  a  set> 
tlemeot  of  a  landed  estate  of  the  highest  value.  It  is  ruled  by 
the  decision  in  the  cose  of  JfoiM.  Mo  doubt,  in  Uie  tide  there, 
the  devolution  was  to  "  heirs  whatsoever  of  the  granter,  and 
(AaV  assignees,"  with  an  exclusion  of  beir<i.portioneri4 ; — while 
here  it  is  to  **  heirs  whatsoever  and  amgiuM,"  i.  e.  the  eldest 
beir.portioner  may  ansign, — Just  as  all  thu  heint-portioners,  if 
they  had  not  been  excluded,  might  have  a>eigtied.  In  either 
way  the  entail  is  destroyed  on  the  Mlnre  of  tlie  penult  substi- 
tute. The  possibility  of  that  result  extinguishes  the  entail,ju8t 
as  much  aa  the  susceptibility  of  division  by  two  or  more  buirs- 
portioneiB  when  the<«e  are  not  excluded.  And  according  to  the 
decision  of  the  well  known  case  of  Cnlzean,  the  lastspecial  8ul>. 
Btitute  in  the  nomination  of  heirs,  under  this  deatiaaUon,  has 
right  to  dispose  of  the  estate  aa  in  &e-Bhnplo. 

Lord  loory  concurred. 

Adhere. 

Defhibkb's  AuTHORTrns. — Leslie  &  Johnston  v.  Dick.  16th 
Dec.  1710.  U.  16,868  ;  Henry  v.  Watt,  18th  June  1882  ;  Far. 
quhar,  29Ui  Nov.  1888 ;  Craig  «.  U-Onlloch.  21*t  Feb.  1839 ; 
Stirling  V.  Dmmmond,  26th  May  1846. 

Lard  Ordmary^  Rntherfiird. — AeL  Bdl,  Aitton ;  Oraham  and 
Webster.  W.S.  Agent:— Alt.  N.  a  Campbell ;  Geo.  Bmith,  SJB.a 


15^  Februart/  1853. 
Snoro  DmnoR. 
JoHiT  Hat,  Pwrsuer,  v.  Hehrv  Jack,  Bobbst  Tbohson^ 

and  WiLLiAH  Leitkox,  V^enderg. 
poor -.Relief —Mora—  Siatote  tf  ft  9  Vier.  e.  83,  §  71— 
A  pauper  ahoMe  legal  aettUment  ma  in  the  parieh  of  B, 
became  chargeable  to  the  paritk  of  A  in  March  1843.  In 
Sf{tte»beT  I84<1|  n  rMmwHcefuw  took  place  hthnen  the 


two  paritiieM  aa  to  the  aettlement  of  the  pamper,  mhiA  re- 
auked  in  a  letter  by  the  inapecter  of  B  to  the  iiepemtnf  A, 
giving  ii^ormalion  at  to  certain  reaidencea  qf  the  pwpe^t  iw- 
band  {through  whom  ahe  had  her  aettlement)  in  B.  vkiek,  u 
atated,  did  not  amount  to  a  aettlement  waer  the  Poer-laa. 
After  thia  date,  no  eommunieatitm  took  place  npon  the  adjta, 
between  the  pariahea,  till  19th  February  1^50.  when  A  ym 
to  B  a  notice,  under  §  71  q/*  the  Poor-Law  Ataendment  Aa, 
intimating  tht  chargeabilitg  of  the  pauper,  and  Maiming  rtlaf. 
Thereajter  an  aelinn  waa  raiaed  by  A  againat  B  for  rtpaj- 
meat  of  paat  advaneea  and  future  aliment  to  the  pauper,  a 
which  her  aettlement  waa  proved  to  be  in  B — Held,  m  Mr 
ground  of  mora,  that  A'a  claim  of  relief  COuId  not  be  eutid 
farther  back  than  \9th  February  1860. 
Poor — Relief — Expenses — A  parith  to  which  a  pauper  had  bt- 
come  chargeable,  sued  three  other  pariahea  for  relief,  and  o*e  of 
theae  pariahea  waa  found  to  be  the  legal  aettlement  of  the  pa- 
per, and  so  liable  iit  reiitf,  Cireumtlaneee  ta  vJUcA— Held, 
that  aueh  pariah  waa  not  farther  liable  to  relieve  the  prnmg 
parith  from  tie  etpenaea  found  elue  by  U  to  the  ether  to 
pariahea  called  au  i^fendera  to  the  action. 

The  preeent  action  woa  brought  by  the  inspeotw  of 
the  poor  for  the  city  parish  of  Edmburgh,  against  cer- 
tain other  parishes  represented  by  the  defenders,  for  re 
payment  of  the  amount  of  parochial  relief  afforded  to 
Rebecca  Watt  or  Torpie,  a  pauper,  as  also  for  the  pur- 
pose of  asoertuning  the  parish  liable  for  her  ftitare  mun- 
tenance. 

On  14th  Mareh  1843,  the  pauper  applied  to  the  pnr- 
soer  for  parochial  relief,  which  waa  granted^  uid  cod 
tinued  for  several  years.  Shortly  ami  her  adminoD 
to  the  roll  of  the  city  parish,  it  was  aaeertained  by  the 
pnTsner  that  her  hnalMUMl  John  Watt  (who  had  ^ 
in  Ireland  in  1842)  had  been  bom  and  had.  resided  hr 
several  years  in  the  parish  of  Ayr.  A  claim  was  accor- 
dingly made  by  him  OD  Ayr  for  repayment  of  his  advan- 
ces, which,  after  some  correspondence  betwem  him  and 
the  defender  Ijennox,  inspector  for  Ayr,  was  rejected  bj 
the  Utter,  on  the  allegation  that^  subsequently  to  his  r^- 
dence  in  Ayr,  Watt  had  acquired  a  settlement  in  the 
parish  of  St.  Cnthberts,  in  Edinborgh.  The  defender 
Thomson,  inspector  of  that  parish,  being  then  ai^Iied 
to,  also  refused  to  relieve  the  pursuer  of  ms  advances,  mi 
the  allegation,  that  after  his  sojourn  in  St.  Cnthberts, 
Watt  had  acquired  an  industrial  settlement  in  the  paridi 
of  Dundee,  of  which  Jack  was  inspector. 

It  appeared  that  some  communication  took  place  in 
the  course  of  the  year  1843,  between  the  pursuer  and 
the  parish  of  Dundee,  relative  to  the  eettl«nent  of  Watt, 
in  which  the  latter  parish  denied  that  he  had  obtained  a 
settlement  there.  iN'o  &rther  correspondence  took  place 
between  the  two  parishes,  nor  was  any  claim  made  upon 
Dundee  till  19th  Febnmry  1850,  when  the  statutory 
notice  under  §  71  of  the  Poor-Law  Amendment  Act 
was  given  by  the  pursuer  simultaneously  to  all  the  three 
defenders.  In  August  ISuO,  the  present  action  was 
raised,  in  which  defeooes  were  lodged  for  all  the  Uirce 
parishes,  the  parish  of  Dundee  still  muntaining  that 
Watt  had  not  resided  for  three  years  in  that  parish. 

A  proof  was  led  as  to  the  settlement  of  Watt,  in  terms 
of  the  following  interlocutor  of  the  Lord  Ordinary : — 

"  Of  consent,  allows  to  the  parties  a  proof  of  the  avenarato 
on  the  record  bearing  on  the  alleged  liabilitjr  of  the  paririi 
Dnndee,— it  being  understood  thRt  said  jiroot  shall  ba  oaa- 
ducted  aa  between  tlie  parishes  of  Edinhnifch  and  Dander  end 
that  the  whole  parties  to  this  process  shall  be  bound  far  the 
result  of  mch  proof,— It  betnff  competent  for  eithsr  «f  the 
parishes  of  Ajv  or  fit.  Cnthberts  to  such  w/ggeMam  to 
the  pnmier  with  ^^,^^^^^^^4§&<^^^'*  ^ 
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(ban  eoadder  proper  or  neeeMTy;  and  with  powertb  them 
to  btn  rneourae  to  the  Lord  Ordinary  in  the  event  of  thatr 
eii^!(fitioD8  not  l>eiog  property  attended  to :  Orants  diHg^noe 
agaiiut  witneasee  «Dd  havers  at  the  InstaDoe  ot  all  parties,  or 

either  of  them." 

On  the  fotwf  being  reported,  the  Lord  Ordinuy  pro- 
Domiced  the  following  interlocutor:— 

<•  Finds  it  established,  in  point  of  bet,  that  John  Watt,  the 
liusUnd  of  the  now  deceased  Rebecca  Tiirpte  or  Watt,  left  Dan- 
dEcin  oraboQt  the  month  of  September  1889 ;  that  prior  thereto 
be  bad  resided  with  his  family  in  Dundee  contiuuoiiBly  for  more 
than  three  years;  that  after  leaving  Dundee,  the  said  Juliu 
Walt  and  hin  fiunily  went  to  Londonderry,  where  he  died  In  or 
rimUthe  month  m  Aogust  1841 ;  and  that  the  said  Rebecca 
Tu^  or  Wats  having  come  to  reside  in  Bdinburgh  with  her 
ehOntn,  I>ecame  chargeable  on  the  funds  of  the  city  parish  on 
StH  April  1843,  being  at  that  time  a  proper  object  of  parochial 
nM:  fiads  in  point  of  law,  that  the  claim  of  relief  concluded 
form  the  libel  attaches  to  the  parish  of  Dundee,  in  so  £ir  as 
Mt  eidoded  on  the  ground  either  of  want  of  notice  or  of  fnoro 
plnded  by  the  Mid  parish,  and  that  no  soffident  ground  exists, 
ID  tin  dfcumstances  of  this  case,  for  holding  the  claim  of  relief 
eidnded  on  either  of  these  grounds :  Therefore  finds  and  de- 
clares, in  terms  of  the  conclusions  of  the  libel,  against  Henry 
Jack,  inspector  of  the  poor  of  the  parish  of  Dundee,  and  decenu 
■gaiut  Urn  for  payment  of  the  sum  of  £38 ;  19  : 11,  with  in- 
tijftstas  libelled,  and  assoilzies  the  other  defendeis,  William 
LesDoz,  inspector  of  the  poor  of  tho  parish  of  Ayr,  and  Joint 
Ihomson,  inspector  of  the  poor  of  the  parish  of  SL  Cuthbc rts, 
and  finds  titem  entitled  to  expenses,  and  decerns  :  Finds  the 
defender ^niy  Jack,  inspector  for^dd,  liable  in  expenses  to 
the  ponaer,  as  also  in  relief  of  the  expensex  fonod  due  to  the 
other  defenders,  but  snbject  to  modltfcatbn,  on  the  grounds 
statetl  in  the  subjoioed  note. 

"yofc— On  the  proof,  it  does  not  admitofdtspate  that  Watt 
bad  acquired  a  reefdentfal  settlement  in  the  parish  of  Dundee, 
entitling  his  widow  and  family,  when  they  became  objects  of 
parochial  rdief  ia  1843,  to  be  relieved  out  of  the  poor  funds  of 
that  parish.  The  only  point  requiring  consideratton,  re^rds 
the  extent  to  which  the  pnrsnei  is  entitled  to  claim  relief  of 
adnnees  prior  to  the  institution  of  the  action.  Tlie  statutory 
notice  was  not  given  antU  February  1850 ;  and  itis  contended 
bjthe  defender — (1.)  that  the  want  of  such  notice  excludes  the 
cliUm  for  all  advances  made  prior  to  its  date ;  and  (2.)  that  at 
all  events  the  claim  Is  excluded  by  delay  In  asserting  it.  The 
Lord  Ordinary  condders,  that  as  the  pauper  became  chargeable 
on  the  city  parish  in  1848,  prior  to  the  statute,  the  enactment 
as  to  notice  cannot  be  held  to  affoct  the  claim  for  relief,  if 
otherwise  unexceptionable.  The  7Ist  sectioti  of  the  statute 
appears  to  him.  in  sound  construction,  to  have  reference  to  od- 
rances  made  ander  and  in  terms  of  the  obligations  imposed  by 
the  Btatote  to  secure  the  temporary  relief  of  panpers  out  of  the 
fands  of  the  parish  or  combination  where  they  are  at  the  time 
leaident,  althoogh  not  the  parish  of  their  settlement.  Thin  is 
the  view  taken  by  the  majority  of  the  Court  in  the  case  of  Hay 
r.  Knox,  20tb  June  1850 ;  but  the  claim  of  relief  was  in  that 
case  held  to  be  barred  by  mora.  As  regards  that  ground  of  de- 
fence in  this  case,  while  tho  Lord  Ordinary  cannot  remnl  the 
commonicatioo  had  with  the  Inspector  of  the  poor  of  I>undee, 
in  September  1848.  to  be  proof  of  the  statutory  notice,  had  sncti 
notice  been  absolutely  necessary,  he  conriders  the  Intimatiuo 
tbeu  made  to  the  Dundee  iiupector,  verr  material  The  terms 
of  the  intimation  do  not  appear,  owing  to  the  letter  having 
rallen  Slide ;  bat,  from  Om  answer,  it  is  proved,  that  iu  cou- 
wqnence  of  the  Intimation,  the  Inspector  had  made  inquiries 
•)  to  Watt's  reddence— that  he  represented  Watt  as  having 
l«ea  ia  Sutherland  and  Mnrdoch'semployment  only  from  Bop- 
tember  1838  to  September  1839,  in  place  of  his  having  been, 
as  DOW  proved,  with  that  company  from  September  1886 ; 
ffUle  his  admitted  employment  with  Dear  for  nine  months, 
«u  prior  to  this  last  date.  From  the  facts  established  by  the 
pnw^  it  is  thus  manifest,  that  bad  proper  investigation  been 
Mdc^  (whioh,  it  is  apprehended,  it  was  the  lnspe<^r's  duty  to 
uvedoasV,  It  would  have  been  found  that  the  support  of  Watt's 
*>dov  aad  fiunlly  fell  to  be  sustained  by  Dundee.  The  delay 
u>  inlUatiag  proceedings  against  Dundee,  may  therefore  be 
•■(UvftK  acceanted  for  by  tiio  inspector  of  tho  city  parish 
■*^i«lMad  by  the  imporfbct  information  fumi^sd  him  by 
*■»  Pllwbshspcctor.  Keeping  tliis  clement  in  view,  the  Lord 


Ordinary  thinks  that  the  ease  presents  a  different  state  of  dr- 
cumstances from  what  occarred  in  Hay  v.  Enox,  and  that  the 
mora  pleaded  is  not  sufficient  to  exclude  the  claim. 

"  The  expenses  found  due  by  the  defender  UenryJack  are 
made  subject  to  modification— ;ir>l,  becaupe  the  imperfect  state 
of  the  record,  and  ei'pecially  the  Incompleteness  of  the  aver- 
ments of  the  pursuer  as  to  the  residence  of  Watt,  made  it  ne- 
cessary to  have  the  record  opened  np  and  amended  before  proc^ 
was  allowed ;  and,  lecond,  because  it  Is  doubtfhl  whether  the 

Eursuer  was  justified  in  having  directed  his  proceedings  ajpdnst 
oth  of  the  other  defenders  representing  tbe  parishes  of  Ayr 
and  SL  Cuthberts.  As  r^ifards  Ayr,  had  it  been  exclusively 
called  as  the  birth-parish  of  Watt,  the  Lord  Ordinary  would 
have  held  the  defender  Jack's  plea  well  founded,  and  would 
have  refused  to  subject  him  in  any  part  of  tlie  expenses  incurred 
by  the  pursutr  in  discussing  the  question  with  Ayr,— there 
being  no  legal  liability  on  the  part  of  tbe  deceased  hasband'a 
birth-parislt  to  maiutain  his  pauper  widow.  But  Ayr  waa 
called  on  the  further  ground  of  being  Watt's  original  redden- 
tial  settlement,  along  with  St.  Cuthberts,  the  parish  of  bis  in- 
termediate residential  settlement,  as  allied ;  and  the  Lord 
Ordinary  cannot  hold  it  to  havo  been  a  rash  and  unwarranted 
step  on  the  pursuer's  part,  In  the  state  of  his  correspondence 
with  the  several  Inspectors,  to  have  called  Ayr  and  St.  Cuth- 
berts for  their  interest,  and  as  one  or  other  of  them  was  bound 
to  relieve  the  pursuer,  foiling  liability  on  the  part  of  Dundee. 
Had  due  inquiry  been  made  into  the  facts  by  the  Dundee  in- 
spector, either  in  1848  or  1850,  wben  the  action  was  instituted, 
the  whole  expense  of  the  litigation  would  have  been  avoided, — 
and  this,  in  the  Lord  Ordinary's  opinion,  Is  snfi&ciunt  to  entiUe 
tbe  pursuer  to  be  relieved,  to  some  extent  at  least,  of  the  ex- 
penseH  caused  by  Ayr  and  St  Onthberts  tteing  made  parties 
to  the  action." 

The  defender  Jack  (inapectw  of  Dmidee)  reclumed. 

Moir  for  reclMmer — The  judgment  is  disputed  only 
on  two  ^o'mtA—Jirst,  in  so  far  as  it  finds  the  reclaimer 
liable  in  relief,  not  from  19th  February  1850,  but 
&om  5th  April  1843 ;  and,  aecondj  in  bo  far  as  it  findi 
him  liable  in  the  expenses  of  the  other  defenders.  As  to 
the first  point,  the  interlocntor  is  wrong  upon  two  grounds. 
Ko  notice  was  given  to  the  reclaimer  in  terms  of  §  71 
of  the  Poor-Law  Amendment  Act,  8  &  9  Vict.  c.  83.® 
That  statute  precludes  relief  for  all  advances  made 
before  notice.  It  is  in  vun  to  say  that  it  applies 
only  to  dums  emerg^  for  the  first  time  after  the 
date  of  the  act.  Wmt  it  means  is,  that  after  its 
date,  no  relief  shall  be  cltumable  except  after  notice. 
Hay  V.  Knox,  20th  June  1850,  did  not  decide  that 
point,  but  left  it  open.  Apart  from  the  effect  of  the 
statute,  the  clium  for  relief  of  advances  made  prior  to 
19th  February  1850  is  barred  by  mora  at  common 
law.  As  to  the  expenses — There  is  no  ground  on  which 
the  reclumer  can  be  subjected  in  the  expenses  of  the 
other  defenders,  he  never  having  lused  any  pleas  against 
them. 

Macketuk  and  Clark  tor  poisner — ^Though  the  pur- 


o  §  71  enacto— "That  where  in  any  case  relief  shall  be 
^nted  to  a  poor  person  fotmd  destitute  In  a  parish  oroomU- 
nation.  it  sliall  be  lawfhl  for  the  parochial  board  of  such  parish 
or  combination  to  recover  the  monies  expended  in  behalf  of 
such  person,  from  any  parish  or  combination  within  Scotland 
to  which  he  shall  ultimately  be  found  to  Iwlong,  or  from  his 
parents,  or  other  persous  who  may  be  legally  bound  to  main- 
tain bim  :  l*rovided  always,  that  in  all  cases  in  which  relief 
shall  be  afforded  by  one  parish  or  combination  to  a  poor  per- 
son having  a  settlement  in  any  other  parish  or  comUnation, 
written  notice  of  snch  poor  person  having  become  chargeable, 
shall  be  given  to  the  inspector  of  the  pour  of  the  parish  or  com- 
bination to  which  such  poor  person  belongs ;  and  tbe  parish  or 
combination  affording  such  relief,  shall  not  be  entitled  to  re- 
cover for  any  charges  or  expenses  incurred  liv  respect  of  snch 
poor  person,  except  from  and  aftf^i^^flte^AeacO^^lC 
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Boer's  letter  to  the  roeUimer  in  September  1848  had 
been  auahud  hy  the  fault  of  the  latter^  yet  it  was  clear 
from  the  terms  of  the  aoswer  to  it,  that  it  was  a  notice 
of  Watt  beiD>;  chargeable.  Besides,  the  statute  did  not 
refer  to  claims  of  relief  made  prior  to  its  passing.  There 
was  DO  mora,  and  the  case  of  Hay  v.  Knox  did  not  apply, 
bciog  a  case  of  very  protracted  and  gross  delay.  ^As  to 
the  expenses — The  pursuer  was  entitled  to  call  tho  other 

r'shes,  aa  the  action  against  Dundee  mi^ht  have  foiled. 
L8  the  practice  to  give  the  expenses  in  the  way  the 
Lord  Ordinaiy  has  done — See  Heritors  of  Crieff,  July 
19,  1842.  The  parish  of  Dundee  was  the  cause  of  the 
whole  litigation,  ny  obstinately  denying  the  settlement 
of  Watt. 

Lord  Juitia-Clerk. — As  to  the  Bnt  point,  if  your  Lordshlpi 
hold,  as  I  am  dbpowd  to  do,  that  there  was  do  notice  of  the 
pauper's  bccomiag  charKeable,  giren  in  1843,  it  remaioB  for  us 
to  dfepoM  of  the  question  of  mora  upon  the  principles  laid 
down  In  Ray  v.  Knox,  I  confew  I  am  not  very  able  to  draw  a 
iltstinction  between  the  case  of  Knox  and  the  case  before  tu. 
No  doubt  the  period  of  delay  in  Knox  was  looger  than  it  is 
here,  but  stilt  seven  years  is  a  very  long  time  tor  a  party  to 
waltiWholslnrisUoE  in  adiUm  ofreliet  For  this  is  not  tlie 
case  of  an  ordiuary  debt.  Itnt  of  a  proper  claim  of  relief ;  and 
realty  when  we  contdder  the  present  case,  where  arrears,  whicli 
shoQid  have  been  the  subject  of  summary  dincuitrion  Ix  lore  tho 
board,  are  heaped  up  against  Dundee  In  this  manner,  we  can< 
not  besitute  to  regard  it  as  l>eloD(dng  to  a  class  of  cases  in 
which  no  very  long  delay  can  be  allowed.  From  the  conduct 
of  tin  city  palish,  the  parish  of  Dandee  was  well  eotltled  to 
suppose  that  all  claim  against  it  bad  been  given  up.  I  have 
prt-ferred  to  decide  upon  the  ground  of  mora,  rather  than  upon 
the  question  of  the  Mplloation  of  the  Poor  .Law  Statute,  as  I 
am  Dot  quite  sore  of  my  opinion  in  Hay  v.  Knox  upon  tlie 
latter  point. 

Lord  CoflUum. — I  am  of  the  same  oplulon.  Sevi-u  years 
must,  in  ordinary  circumstances,  be  conndered  as  great  mora. 
Jforo  is  a  question  of  circumstances  more  than  of  tine ;  and  if 
a  parish,  knowlDg  the  claim  It  had  against  another,  neglected 
for  even  on§  year  to  bring  Its  claim  of  relief  before  that  other 
parish,  i  should  be  dbposed  to  decide  against  it  on  the  ground 
of  M'.ra. 

Lord  Murray — I  agree,  though  I  do  not  go  so  for  as  Lord 
Cuckbum  in  nrfenmce  to  mora. 

tard  HW— Adopting  Hay  c.  Knox,  I  think  this  is  clearly 
a  case  of  mo'd.  There  ^  no  difference  between  this  case  and 
Kunx,  but  the  greater  length  of  time  in  the  latter.  The  mora 
may  have  been  greater  in  Knox,  but  it  is  quite  great  enoogh 
here.  All  reasonable  inquiry  was  made  by  Dundee  as  to  l£e 
aettlement  of  Watt,  and  when  the  city  parish  were  natisfied 
with  that  iDqoirv,  and  did  not  ftdlow  up  their  olidm,  what  was 
this  but  just  leading  Dundee  to  expect  that  the  claim  against 
it  was  completely  fovi'n  up.  The  point  as  to  mma  is  enough 
for  the  case,  and  Z  believe  It  to  be  a  safe  general  rule  to  hold 
that  it  ihoold  be  held  to  conUoue  till  the  date  of  the  notice. 

On  the  question  of  expenses, — 

Lord  Justin  Cltrk. — I  cannot  say  that  Dundee  must  pay  the 
expenses  of  the  other  parishes  called  as  defenders,  though  I 
can  hardly  blame  the  pnisaer  for  the  course  ha  has  taken. 

Ijord  Otdimrn. — I  agree  with  your  Lordrtlp. 

Lard  Mwray. — ^Though  i  n  favour  of  Dundee  as  to  the  former 
question.  I  cauDOt  help  thinking  that  that  parish  wan  blame- 
able  in  the  litigation.  I  don't  see  how  the  pursuer  could  have 
acted  otherwise. 

Lord  Wood. — I  will  say  nothing  as  to  the  general  doctrine, 
that  the  pnnner  in  a  case  this  kind  Is  entitled  to  all  his 
expenses  nom  tha  parishes  called  aa  defenders-  But  I  think 
such  a  rule  can  only  apply  to  a  case  where  tho  lltigattoii  has 
been  conducted  In  such  a  way,  that  the  pursuer,  after  bring- 
ing all  the  parties  into  Court,  tilmself  goes  out  of  the  proce»<8, 
and  leaves  the  competing  parishes,  one  of  whom  is  certainly 
liaUe,  to  fight  it  out  among  themselves.  Here  this  has  not 
been  done— I  d<ai't  say  by  the  fiuilt  of  any  one,  but  onrtalnly, 
from  the  view  adopted  by  the  Lwd  Ordinary,  a  dlflenot  oouvm 
jof  ptocednni  has  been  followed.  I  find  it  difficult  to  blame 


any  one,  and  think  it  hard  that  the  dty  parish  should  We 
to  pay  the  expenses  of  Ayr  and  8t.Cuthl)erts;  but  tiienlttdbk 
it  still  harder  tliat  Dundee  should  have  to  pay  tbtno. 

The  Court  prononncod  the  following  interlocutor:— 
"  Alter  the  interlocutor  in  so  far  as  it  suntiUns  the  claln  of 
relief  at  the  instance  of  the  parish  of  Edinburgh  from  the 
1848  :  Find  that,  in  the  circumslancvs  of  the  case,  tbe<Uii 
of  relief  caunot  be  carried  fsnher  badi  than  the  19th  ^d 
February  lt<&0 :  Therefore,  recal  the  decemttnre  in  the  Inter- 
locutor for  the  full  sum  claimed  :  Quoad  ultra  adhere,  and  of 
new  find  and  declare  in  terms  of  the  conclusions  of  the  Ubtl, 
from  and  after  the  said  19th  day  of  February  1850,  and  of  otv 
decern  against  the  reclaimer  for  the  sum  of  £2:6:5,  wiU 
interest  from  the  1st  day  of  Augunt  1860 :  And  further,  sltrt 
the  interlocutor  so  far  as  It  Hods  tliat  the  reclaloker  Bmij 
Jack,  as  inspector  of  the  poor  of  the  parish  of  Dundee,  mat 
free  and  relieve  the  pursuer  of  tlie  expenses,  ot  any  part  tbot- 
uf,  found  due  by  him  to  the  Inspectors  for  the  pftrwhes  of  Aji 
and  St  Cuthberts ;  but  of  new  Uud  the  said  Henry  Jack  lisbb 
In  expenses  to  the  pursuer  up  to  the  date  of  the  Lord  Ordi- 
nary's interlocutor,  inclusive,  under  modlfii-ation,  and  deoeriL" 
Lord  Ordinary,  Cowan. — Act.  Uackenxie,  Clark ;  Jamei 
Ho^^an,  ti.a.G.  Agent.— For  Jack,  Moir ;  John  Uurdocb,  S.S.a 
AffoU. — For  Lamoz,  Hum;  Patricit,  IC'Bwen  and  CvnuDt, 
W.6.  Agmu.—For  TKmmm,  Donaldson;  J.  K.  Btodart,  Wj>. 
A3$iU.—H.  Cbnk— (W,aT.) 


Xetk  FAmary  1653. 
First  Dtvision. 
Alexahoeb  Lawbon,  Appellant,  v.  AuxAxnnt 
Jopp,  Bwpoadent. 
Salmon  Fishery  Acts — Imprisonment — Competency — SistsiN 
9  G*o.  IV.  c.  30;  6  ft  6  Will.  IV.  c.  70—^  psrws  cm- 
vieted  of  contravgntion  of  %%  of  the  Salmon  Fitniriei  Ael,  9 
Geo.  /r.  c.  S0,  wasfiiud  £1.  and  found  liable  in  £A:  13.fi 
of  ex/WNses— He  Id,  that  although  tha  saau  decerned  far  id 
not  exceed  £8  .*  6  f  8,  it  wae  eumpetat  to  imprieon  for  ikt 
period  limited  in  the  elatutefjor  recovery  thermff. 

By  t>  Geo.  IV.  o.  39,  entitnledj  "  An  act  fi»  thept- 
servatioD  of  the  salmon-^eriea  in  Bootlnndf"  H  if  pnh 

vided,  §  8— 

"That  every  occupier  of  any  fishery  shall,  and  It  ho^j 
required  to  remove  and  carry  away  from  such  fisbeiy,  soil 
from  the  landing  places  and  grounds  adjacent  thereto,  lil 
boats,  oars,  neta,  engines,  and  ulhei  tackle  used  and  employed 
by  such  occu[der  In  the  taking  and  killing  snch  &elb  as  afore- 
said, on  or  before  the  commencement  of  the  ckwe  tine,  or 
otherwise  effectually  to  secure  the  same  so  as  to  prevent  tbor 
being  used  In  fishing  until  the  end  of  the  close  time ;  and  in 
case  any  such  occupier  shall  neglect  or  Teftase  so  to  remove  or 
Secure  all  and  every  such  boats,  oars,  nets',  engiDca.  or  other 
tackle  as  aforesaid,  and  to  keep  the  same  secure  and  span 
from  the  said  fisheries  during  the  time  aforesaid,  such  perm 
so  refusing  or  n^lecting,  and  i>eiog  convicted  thereof  shtli 
for  such  offence,  and  for  every  subsequent  Delect  after  notiw 
given,  forfeit  and  pay  a  sum  not  leas  than  forty  ■billings,  aad 
not  exceeding  ten  pounds." 

And  §  9,— 

"  That  each  and  every  penalty  provided  by  this  act  shall  go 
to  the  informer,  and  %iay  and  shall  be  recoverable  wiib  tx- 
penses,  as  well  befons  the  bhetlfi;  as  before  tlie  Justices  of  tlw 
Peace  of  any  county  as  aforesaid  wherein  the  sam«  may  be 
Incurred,  or  where  the  offender  shall  redde,  at  the  instaooa  of 
any  peison  or  persons  who  sliall  prosecute  for  the  same:  aad 
in  prosecutions  for  the  different  penalties  imposed  by  thb  act, 
or  any  other  act  for  the  preservation  <tf  the  saimon-Otiicrks  in 
IScoUand,  it  shall  be  lawful  for  the  Sheriff  or  JusUora  ba&n 
whom  any  comphUnt  Ha  the  reooveiy  tberectf  may  be  brought, 
to  proceed  in  a  summary  way,  and  to  grant  warrant  for  bih«- 
ing  the  parties  complained  on,  immediately  before  then,  and 
on  proof  on  oath  by  one  or  more  credible  witnesses,  tar  ooal*- 
sion  of  the  offence,  or  other  legal  evidence,  forthwith  t»  de* 
termine  and  give  judgmeut  iu  audi  oomplatot,  withoak  any 
written  pleadlogB  or  record  of  evidenoe,  and  to  grant  nmtM^ 
for  the  reooveryof  all  penalties  uu^  expeueajleosnH4ivi 
fidUng  payment  witl^^^.^^^n^^^^fMo^,  If 
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poindiDjr  and  Impritonmrat,  for  s  peilod,  &t  tha  discretion  of 
the  Sbniff  or  Jtuticen,  not  exceeding;  six  mnntha;  It  btting 
herebr  provided,  that  a  record  eliall  bo  preiMrTed  of  the  charge, 
indoftbejadgmeot  pronoaaced." 

The  respondentj  who  is  clerk  to  the  proprietors  of 
nlmon-fishiogs  on  the  Deo,  presented  to  the  Sheriff  of 
Kiacardineshire  a  petition  and  complaint  against  the  ap- 
pellut  {<x  oontniTention  of  §  8  of  the  statute. 

The  Sheriff-BubstiiDto  pronouoced  the  foUoving  inter- 
locntor: — 

"Finds  the  oompIaiDt  proren.  and  that  the  defender  has 
thotbf  incurred  the  penaJtr  proviiied  by  §  8  of  the  Htatnto 
bnttUi  on  in  tlie  compl^ut ;  modifies  the  «ame  to  the  sura 
ofliiterling.  for  which  decerns  at  the  cumplainer'8  jnttancu 
tf^at  the  defender  ;  together  with  the  further  sum  of  £4  : 
ISl  61  of  expenses  of  process,  besides  the  dues  of  extract;  and 
ftOiiig  payment  of  the  said  petialty  and  expenses  within  four- 
IMD  (btys  from  this  date,  grants  warrant,  in  terms  of  §  9  of 
Hid  lUtate,  for  the  recovery  thereof  by  potndioff  and  impri< 
WDmeiit  in  the  prison  StonehaTCQ, — hereby  UmitioK  tlia 
period  of  imprisonment  to  the  space  of  oos  calendar  month 
Utaa  the  datr  of  commitment.'' 

Lavson  appealed  to  the  Circrat  Court  of  Justiciary, 
bj  whom  it  was  certified  to  the  First  Division  of  the 
Oioit  of  Session. 

Hie^>peUant  j>?e(u^e(i^The  question  vas,  whether  it 
ni  not  iooompotent  to  imprison  for  reooyerj  of  the  sum 
decerned  for,  seeing  that  the  sum  was  under  ^8 :  6 :  8. 
By  §  1  of  5  4  6  Will.  IV.  c.  70,  it  is  provided,  that  "  it 
shall  not  be  lawful  to  imprisoD  any  person  or  persons 
on  accaant  of  any  civil  debt  which  shall  not  exceed  the 
rm  of  £8:6:8,  exclusive  of  interest  and  expenses." 
i'liit,  The  penalty  here  imposed  was  truly  of  the  nature 
o(  1  civil  debt,  for  the  oSenoe  was  purely  malum  prohibi- 
tm,  the  penuty  went  to  the  prosecutor,  and  the  prose- 
cator  was  not  the  procurator-fiscal,  but  a  common  in- 
fomer.  The  plea  on  the  other  «de  was,  that  this  was 
tease  falling  under  §  6  of  5  ife  6  Will.  IV.  c.  70,  which 
provides,  that  nothing  in  this  act  shall  affuct  obtiga- 
tiona  ad  fcuia  prcentundaj  or  the  right  of  his  Majesty, 
or  his  offioers,  or  the  fisoala  of  courts  of  law,  or  others, 
to  impriton  as  formerly  on  aooonnt  of  taxes  or  penalties 
(toe  to  (he  revenue,  or  on  account  of  any  fines  or  for- 
feitnres  imposed,  or  hereafter  to  be  imposed,  by  law." 
Bat  the  cases  there  provided  for  wore  not,  as  in  the 
Ifesent  case,  those  of  proper  civil  debt,  but  of  criminal 
debt,  in  which  the  penalty  was  recoverable  for  the  benefit 
of  the  Crown  or  the  public,  and  not  merely  of  the  infor- 
mer—M^Xaughton  V.  Halbert,  29th  Nov.  1843;  Mac- 
Donaid,  17th  Feb.  1844,  2  liroun's  liep.  107;  Philips 

Steele,  12th  Jan.  1847;  Robertson  r.  Collins,  16tb 
Feb.  1837,  2  Bell's  Com.  p.  553.  Secimdly,  Tho  ex- 
panses, at  any  rate,  were  altogether  of  the  nature  uf  a 
ciril  ddrt,  and  could  not,  on  any  construction,  be  held  to 
m  Older  §  5— Clark  r.  Johnston,  7th  Dec.  1787,  F.C. 

The  respondent  answered — Fir>^,  The  penalty  itself 
™»nota  civil,  but  a  penal  debt,  and  therefore  was  un- 
liTected  by  the  provision  of  §  1  of  5  »fe  G  Will.  1 V.  c. 
•^0.  But  even  admitting  it  not  to  be  a  proper  penal 
debt,  it  fell  under  the  exception  of  §  5.  The  ease  of 
Kobertson  r.  Collins  ruled  a  particular  point  of  law,  but 
ftot  the  nnnt  at  issue  here.  SeconiUy,  Under  the  statute 
9  Qee.  ly.  c.  39,  the  expenses  were  in  the  name  case  as 
pOHdty  itself ;  tiuy  formed  part  of  the  penalty,  and 
^  pnrisKm  of  the  act  was,  that  they  should  be  reco- 
pnd  hi  tin  same  way.  The  case  of  Clark  was  one  of 
^  mA  iBprisonment  at  common  law,  not  under  a 


statute  contmung  the  spedal  provinons  of  9  Geo.  IV. 
c.  39. 

Lord  J*ntiderU.— The  point  here  raised  for  dedsion,  relates 
to  the  scope  and  efiect  of  the  statnte  6  &  6  Will.  IV.  c.  TO, 
aboUshinglmpriiionnientfor  civil  debts  not  exceeding  £8: 6 :8. 
The  sums  for  which  warrant  of  imprisonment  boa  been  grant- 
ed B^ralnst  the  appellant,  are  under  £8:6:8,  and  he  picails 
the  provisions  of  the  act  6&  6  WilL  IV.  as  prohibiting  tro- 
prisonment  in  bis  case.  The  answer  made  Is,  that  'althoosh 
the  sum  in  qaettion  is  within  the  amount  specified  fn  the 
statute,  it  is  not  of  the  nature  of  the  debt*  to  which  the  sta- 
tute applies.  TUs  leads  to  an  examinatl<m  of  ibe  provlitons 
of  the  statute.  In  order  to  ascertain  Its  proper  scope  and  effects 

The  prorisions  of  the  statute  are  these— for  it  Is  necessary 
to  attend  to  tlie  whole  of  the  suctions  founded  on — (rend* 
§  1  )  The  words,  "on  account  of  any  civil  delit,"  are  plainly 
intended  to  exclude  pecuniary  mulct  or  fine  inflicted  by  way  of 
punishment  for  crime, — flm-s  imposed  tn  modmnpiima.  The 
word  tivil  is  taxatlve ;  the  use  of  II  implies  that  there  may  bu 
other  snms  under  £8:6:8  which  may  la  a  sense  be  callufJ 
debts,  but  cannot  properly  he  called  civil  debt^, — and  to 
which,  therefore,  the  statute  does  not  extend.  It  does  not, 
then,  extend  to  everything  that  may  in  any  sense  whatever 
be  called  a  debt,  but  odIj  to  thai  more  limited  class  property 
called  civil  debts. 

2.  The  exception  of  debto  which  may  Itecome  due  nndoi 
contracts  made  before  the  paasinfc  of  the  act.  and  in  regard 
to  which  imprisonment  is  permitted  within  four  yvars  atter  the 
act  comes  into  operation,  affonls  a  strong  indication  of  the 
class  of  debts  to  which  the  statute  was  intended  to  apply. 

8.  The  statnte  is  a  remtHlial  one,  and  Is  therefore  tu  be  con- 
strued liberally,  so  as  to  give  the  full  measnro  of  the  remedy 
intended,  but  not  so  as  to  embrace  matters  of  a  different  kind. 
What  was  the  evil  intended  to  be  remedied  by  this  Statute  r 
It  is  set  forth  In  the  preamble,  which  recites  a  certain  report 
by  commissloneni, "  ffom  which  It  sppean  thai  great  hardship 
is  fi^quently  suffered  by  poor  persons  in-consequence  of  impri- 
sonment for  civil  debts  to  a  small  amount"—"  And  whereas  it  is 
expedient  that  a  remedy  should  be  (provided — belt  therefore 
enacted,"  4c.  It  is  plain  that  the  civil  debtHrtiferred  tolnthe 
preamble,  are  the  same  civil  debts  to  which  the  remedy  is 
applied  in  the  enacting  words  that  immediately  follow.  Now 
the  civil  dubtii  referred  to  In  the  preamble  are  there  stated 
to  be  the  civil  debts  referred  to  in  the  reports  of  the  com. 
missionera.  If,  then,  there  lie  any  dnbiuty  as  to  the  scope 
of  the  expretsioTi  "  civil  debts"  in  the  enacting  clan«e,  It  is 
quite  competent  to  have  recourse  to  the  preamble,  eKpti- 
dally  in  a  remedial  statute;  and  when  the  preamble,  still 
wing  the  same  words  "dvil  debts."  distinctly  announces  that 
the  timl  Intended  to  be  remedied  is  that  which  appears  from 
M  certain  report  of  commissioners  appointed  by  letteni  patent 
under  the  gteat  seal,  I  consider  It  not  incompetent  to  loolc 
to  that  report  in  order  to  see  more  clearly  the  nature  aud  ex- 
tent of  the  evil  intended  to  be  remedied,  and  which  the  pre- 
amble tells  lis  appears  from  that  report  The  remedy  must,  of 
course,  be  taken  from  the  act  Itself ;  but  the  evil  to  be  reme- 
died may  he  collected  partly  from  extrlnric  droumi<tancM,  and 
enpecialty  from  those  sources  of  information  to  which  the  act 
expTMsly  refers.  This  distinction  between  tho  evil  and  the 
remedy  is  qnite  In  accordance  with  the  recogn'zcd  canons  of 
construction  of  remedial  statuted — (Dwarrii",  ii.  696-7).  If. 
then,  we  look  to  tlie  report  of  the  commliwionept  referred  to 
In  the  preamble,  we  find  that  it  is  qtdte  in  conformity  with 
the  rule  I  have  already  deduced  from  an  examinaUtm  of 
the  tst  Section  of  the  statute.  It  has  reference  entirely 
to  imprisonment  for  civil  debts  properly  so  called,  and  makes 
no  mention  or  account  of  imprisrmcients  for  pecuniary  multtts 
or  fines  imposed  by  way  of  pimiHhment,  or  in  modum  peena  ; 
it  states  Uiat  the  total  number  of  imprisonments  for  civil  debt 
in  Scotland  for  five  years,  was  1 2,1)62.  These  are  I'lasrifled  into 
imprisonments  on— l<r(,  caption  ;  2rf.  acts  of  warding ;  8rf,  small 
debt  decrees ;  and  It  adds  a  certain  number  on  meditatio/u^ 
warrants,  nnda  small  number  on  warrants  ad  Jaaam  prattan. 
dam,  and  other  oases  when;  the  warrant  does  not  atipf  ar.  lint 
no  notice  Is  taken  of  6neK  or  penalties  for  delinqu<-iides ;  and 
there  was  tbli  important  rule  for  distingnishlng  between  tbs 
two  dasKS  of  case*,  that  in  the  one«  tbo4!^f^4Mi^jf^^^$'{^ 
,  aonment  depended  on  the  will,  the  pleiwnK,  or  oHntnacpor 
malevolence  of  the  creditor,— while,  In  the  other,  the  dttfa- 
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tioDoftbe  ImprisoDmeDt  could  not  exceed  the  limit  prescribed 
by  the  judge,  hnving  reftirunce  to  tbts  magnitude  of  the  offeaue, 
aud  all  the  circumst-ancee. 

4.  The  terms  of  the  2d  section  of  the  statute  appear  to  ine 
tii  aSui-d  a  further  confirmation  of  this  view  of  the  paiticular 
uvil  to  which  alone  the  remedy  was  applied.  That  section 
iwohibits  the  kt-epers  of  prisons  from  rcoelviDg  or  detaining  in 
coBtody  the  person  of  any  debtor  fora  dril  debtof  an  amount 
not  exceeding  £8:6:8,  exclusive  of  interest  and  expenses 
tbereon.  in  virtue  of  letters  o(  caption,  act  ofvmrdiag,  decree  of  a 
tmalt  debt  court,  or  other  warrant,  uule^  in  the  case  of  debts 
contracted  before  the  pa^ng  of  thin  act  as  aforesaid ; — all 
plainly  applictible  to  civil  debts  as  distinguished  from  those 
pecuniary  mulcts  and  fines  which,  though  In  a  sense  debts, 
are  not  properly  civil  debts. 

From  this  analysis  of  the  statute,  I  deduce, — Itt,  That  it 
dearly  applies  to  all  purely  civil  debts  not  exceeding  £8:6: 6 — 
tiiat  is,  debts  which  (ireviouflly  were  enforced  by  caption,  or 
small  debt  decrees,  or  acts  of  warding,  or  the  like.  2d,  That  it 
was  not  intended  to  apply,  and  does  nut  apply,  to  a  debt  class 
of  obligations — that  is,  pecuniary  mulcts  or  fines  imposed  by 
way  of  panisbmoit  for  crimes — though  these  may,  in  a  sense, 
be  called  debts,  and  although  the  party  may  be  entitled  to  be 
rdieved  from  imprisonment  uptm  payment. 

If  it  were  iiecessary  to  refer  every  supposable  case  to  one  or 
other  of  these  two  classes  exclusively,  there  might,  in  many 
cases,  be  great  difficulty  in  determining  to  which  class  a  parti- 
cnlar  case  belonged  ;  and  I  am  not  prepared  to  say  that  there 
might  not  be  difficulty  in  so  dealing  with  the  present  case, 
tliough  I  cannot  say  that  I  would  liave  much  hesitation  in 
dassTfying  it  with  reference  to  the  applicaUlity  of  the  act  in 
qnesUon.  But  it  is  not  necessanr  for  our  present  purpose,  to 
refer  every  case  to  one  or  other  of  these  two  classes  exelimvely. 
There  is  a  tturd  class  of  cases,  differing  in  some  degree  from 
either  of  the  two  I  have  mentioned,  neither  purely  civil,  not 
perhaps  purely  criminal,  but  partaking  partly  of  the  one  cha. 
ractcr.and  partly  of  the  o^tiet—qvad  eriminu— soch  as  floes  or 
penaltieB  for  vioutioos  of  the  revenue  ttatutest  or  of  other  j>ublic 
statutes  imposing  fines' or  penalties  for  acts  not  of  a  very  heinous 
nature,  but  which,  fh>m  considerations  of  pnblic  policy,  it  has 
been  thought  right  to  repress  by  the  imposition  of  does,  to  be 
enforced  by  limited  imprisonoient,  in  a  more  summary  peremp- 
tory mauoer  than  the  ordinary  proceu  for  the  recovery  of 
vivil  debu  property  so  called.  It  appears  to  me  that  luchcases, 
if  they  could  otherwise  have  been  held  to  be  within  the  gene* 
ral  purview  of  the  statute,  (which  I  more  than  doubt),  are  ex> 
pressly  excluded  by  the  operation  of  the  Sth  section. 

Some  of  the  cases  enumerated  in  this  Sth  section,  if  not  thus 
expressly  excluded,  would  probably  have  fallen  within  the  scope 
of  the  1st  aectioo— others  of  them  probably  would  nut — and 
some  might  be  doubtful.  But  this  Sth  section  clearly  excludes 
from  the  operation  of  the  statute  a  large  class  4^  cases  besides 
and  beyond  cases  clesrly  criminal. 

Hie  next  i|uestiun  is,  to  which  class  does  the  sum  belong  for 
which  warrant  of  imprisonment  has  been  granted  against  the 
Btipellant,  Is  it  a  civil  debt  within  the  meaning  of  the  1st  sec- 
tion, and  neither  a  criminal  debt,  nor  a  debt  of  the  kind  excluded 
ftmn  tlie  operation  of  the  statute  by  the  5tb  section. 

It  b  oertaiuly  not  a  debt  arising  out  of  any  contract  or  dvil 
tranaaction,  or  oldigaUoo  In  the  wdlotry  course  of  business 
between  the  respondent  and  the  appelhmt ;  neither  is  it  an 
award  for  reparation  or  damages  on  account  of  any  injury  or 
wrung  done  to  the  respondent  by  the  appellant  It  is  a  fine, 
forfeiture,  or  penalty,  imposed  by  law  for  the  contravention  of 
a  public  act,  passed  on  grounds  of  public  expediency,  for  the 
preservation  of  the  breed  of  salmon — an  object  which  has  long 
been  regarded  as  of  puldic  importance  in  ScoUand.  The  thing 
done  was  tnaUm  prdubiium  only ;  but  still  it  is  a  malum  which 
draws  after  it  fine  or  forfeiture,  with  summary  imprieoomeot 
in  the  event  of  non-payment — plainly  a  penalty  or  punishment 
for  the  transgression. 

It  is  recoverable  at  the  Instance  of  any  person  or  persraiB  w  ho 
may  prosecute  for  the  same.  This  Is  said  to  distinguish  it  from 
a  criminal  prosecution,  wlddi  can  only  lie  at  the  instance,  or 
with  the  concourse  of  the  public  prosecutor.  It  is  our  gooil 
fortune  in  Scotland  to  have,  among  other  valuable  iastitutioos, 
tliat  of  pultlic  prosecutor,  which  has  tended  to  relieve  us  from 
viadicttve  prosecutions  on  the  one  hand,  and  from  tx)rrupt  com- 
promise of  (xfminal  justice  on  tiie  other.  And  so  high  have  we 
placed  the  office  xiS  public  prosecutor,  as  regards  prosecution  fur 


punishment,  that  even  in  cases  of  personal  injury,  Ite  snper. 
sedes  tite  natural  right  of  tlie  injured  party,  or  his  relatives,  u 
bring  the  criminal  to  justice  It  is,  consequently,  a  pan  of 
that  system,  that  the  privnte  party  cannfrt  prosecute  for  pooiih- 
ment  at  common  law  without  asking  the  concourse  of  the  pub- 
lic prosecutor,  who,  even  at  that  stage,  may  step  in,  on  behalf  uf 
the  community,  to  vindicate  the  lav  which  has  licen  oatngei 
But  if  the  public  prosecutor  does  not  choose  to  pmsecnte,  tbe 

Srivate  party  is  entitled  to  do  so  for  punishment,  if  his  interM 
i  so  dose  as  to  give  bim  a  soflk»ent  titla  Ttiure  is  no  iDdi 
thing  in  uur  criminal  law  as  an  oefto popularii.  Criminal  actioa 
cannot  at  common  law  be  maintained  by  any  one  who  liu  dm 
a  direct  interest — e.  y.  by  a  mere  member  m  the  oomau]^}, 
qaivii »  pcpulo.  But  the  legidature  is  omnipoteBt,  and  a  statsu 
may  give  a  title  to  prosecute  where  there  would  be  no  tide  u 
common  law — as,  for  instance,  to  a  trustee  to  prosecute  fat  fr■^ 
dolent  bankruptcy  or  peijury ;  or  It  may  give  the  i^t  to  uj, 
or  every  member  of  the  public^  iustead  ^  tlie  ordinary  npre- 
sentative  of  the  public  called  the  public  prosecutor. 

Tlie  drcumstance  of  the  penalty  beli^  recoveraUc  by  "toy 
person  or  persons  who  i^all  |MWcnte  for  the  same,"  seenu  lo 
me,  therefore,  to  distinguish  it  essenrially  from  a  dvil  debt  It 
is  not  as  a  creditor  that  he  prosecutes.  It  is  not  for  any  detit 
owing  10  him  that  be  prosecutes.  He  cannot  discharge  it  with- 
out prosecution.  If  the  defender  was  to  die  before  tbe  fnu- 
cution  was  brought  to  a  close,  the  claim  could  not  be  imiittid 
in  fli;iun<>t  his  representatives.  It  is  a  fine  to  be  impoeed  ai- 
vindictam  pubUcant.  It  may  be  greater  or  smaller  at  tbe  da- 
cretioii  of  the  court  within  certain  Hmit^  and,  wlien  impoie<t,il 
is  not  to  be  recovered  in  the  same  manner  as  ordinary  dnl 
debts. 

But  it  is  said,  that,  when  once  imposed,  it  becomes  adebt, 
that  imprisonment  is  not  part  of  ilie  punishment,  but  only  put 
of  the  machinery  fur  recovering  tlie  debt.  An  argument  of  tbii 
kind  is  reported  to  have  been  used  by  Lord  Uackensie  in  itie 
case  of  ll()bertson,  to  wldch  I  shall  presently  advut.  But  I 
cannot  attach  mudi  weight  to  IL  The  statutory  oonsequeuM 
of  the  transgression  are  all  parts  of  the  punisbmeat.  Theiw, 
and  the  statutory  imprisonment  in  aroUrio  of  tbe  Judge,  sn 
all  parts  of  the  punishment — aggravations  of  it  Tbe  Sue  mj 
be,  and  no  doubt  is,  a  debt  in  a  certain  sense — but  is  it  a  ciiil 
debt  for  which  imprisonment  Is  abolished  by  the  statute  5l£ 
Will.  IV.  c.  70  1  It  appears  to  me  not  to  be  so.  I  think  it  ii 
not  within  tlie  toape  of  tbe  1st  section  ;  and  I  farther  tUak, 
that  as  a  fine  or  foraeltare  imposed  by  law,  it  Is  exdnded  fnn 
the  operation  of  tbe  statute  by  the  5ih  section. 

Same  cases  were  referred  to  for  the  purpose  of  shewing  thit 
the  sum  here  in  question  is  a  civil  debt,  and  that  the  prosccii- 
tlon  was  not  a  criminal  prosecution.  There  are  only  twu  i/ 
these  cases  that  I  think  it  necessary  to  allude  te  particttUrif. 
The  first  is  the  case  of  Hobertsoii,  16th  Februair  18S?. 
case  has  a  particular  l<earing  on  the  present,  because  it  sidk 
out  of  a  conviction  for  penalty  under  this  very  fldiery  act  li 
was  presented  to  the  Court  in  the  fhrm  a  eu^teouon  of  ■ 
judgment  of  Uie  magistrates  of  Aberdeen,  floding  tbe  psity 
entitled  to  the  benefit  of  tbe  Act  of  Grace  1696.  Tbe  magif- 
trates  had  held  tliat  the  party  was,  in  terms  of  the  act  I69E, 
a  "  prisoner  for  a  dvil  debt  ur  cause,  and  therefore  cntided  to 
aliment"  The  Court  affirmed  that  judgment,  expreasioK  it 
the  same  time  much  doubt  and  difficulty.  That  case  hu, 
therefi>re,  this  further  bearing  on  the  present,  that  imprisa- 
ment  for  a  penalty  under  the  fishery  act  was  there  held  to  ^ 
imprisonment  for  a  civil  debt  or  cause,  in  the  sense  (tf  tbe 
act  1696.  But  it  docs  not  follow  that  tlie  words  a'sii  ^ 
in  tlie  sutute  5  &  6  Will,  ly,  have  the  same  range  with  tka 
words  dvil  dAt  or  route  in  tbe  act  1696.  BoUi  are  rcDsdid 
statutes,  but  the  evil  to  be  remedied  was  not  the  same  is 
both  cases, 

Tlie  object  of  the  act  1696  was  to  relieve  burghs  of  tbe  p^ 
cuniary  burden  of  alimenting  persons  who  were  detaioai  u 
prison  for  the  pecuniary  benefit  of  individuals  during  ditir 
pleasure,  and  to  transfur  tliat  burden  to  the  Indlvidiuli  1" 
whose  pecuniary  benefit  tlie  prisoners  were  so  detdned 
first,  indeed,  the  act  1696  was  otherwise  interpreted.  It 
held  not  to  extend  to  any  case  iu  which  the  debt  originated  ssj- 
liow  in  a  criminal  mstler, — as,  for  Instance,  damages  for  SMU'^ 
But  that  interpretation  was  properly  departed  firon.  DttoMS"* 
are  dearly  a  civil  debt  The  Court,  with  great  hedtaliaD,  tit- 
tended  the  remedy  in  the  caoe  of  llobertson  lo  iuiwitHBom' 
for  a  fine  under  the  fi^g  act   Part  ot  tbe  xeasoantff 
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le  o|4DioiiB  gireD  in  that  case  does  appeu  to  me  to  have 
seded  on  miwpprehenaioir,  but  part  of  it  I  faUy  gn  aloDg 
.  I  go  along  with  the  Lord  Oidloary  as  to  the  difficulty 
fining  the  precise  limit  between  pobth:  and  priTaie  wrongs, 
gfa  I  do  not  go  akmg  with  him  in  dosideratiog  the  words 
y  and  mitimnmov  to  denote  crime  in  aSootoh  itatnte.  8a 
I  cannot  agree  whb  an  obeerraticm  of  Lord  Mackenzie,  that 
re  impriaonment  is  a  part  of  the  sentence,  it  cannot  be 
gfat  to  au  end  hj  payment  of  the  fine.  The  statute  9  Qeo. 
2.  29,  §  81,  as  well  fM  the  previoas  practice,  appear  to  me 
3  quite  opposed  to  that  riew.  But  there  Is  another  great 
nctioo  between  the  case  of  Bobertaon  and  the  imsent, 
ih  is  tU»— that  the  act  1698  oootdus  no  danie  ezduding 
I  it*  operatioa  the  class  of  casea  enumerated  in  the  Sth 
ion  of  tbe  act  5  Jfe  6  Will.  TV.  c.  70,  and  that  appears  to 
CO  be  of  itself  anffldent. 

he  only  other  case  to  which  I  shall  allude,  is  that  of  Mac- 
^ton,  and  upon  it  I  shall  on1yobserT^*1s(,That  the  Court 
not  conrider  it  necessary  to  pronuDnoe  wiy  jut^iment  with 
renoe  to  Uut  finding  in  the  Lcvd  Ordinary's  Interioontor 
ih  proceeded  on  the  statute  5  &  t  Will.  IT.  Sd;  That 
iebt  with  which  the  Lord  Ordlnaiy  had  then  to  deal,  was 
aflne  imposed  niidsr  the  fishery  ao^  hat  a  debt  <A  a  very 
rent  kind. 

shall  only  add,  that  I  do  not  see  any  solid  ground  for  draw* 
ft  distinction  between  that  part  ot  the  sum  wbldi  eonsbts 
ioe,  and  that  part  which  consists  ot  expenses— both  are 
itory  conseqaences  of  the  transgressions  that  are  dealt 
I  the  statute,  in  the  same  mannn  as  regards  the  imple- 
iient  and  its  llmlutlon. 

Appeal  di»miued. 

a,  Uotr,  John  Lorimer;  James  Uason,  S.S.G.  Ageta.-'AlL 
lar  i  Jopp  &  JobostoD,  W.S.  Agmtt^Vf.  Obrk^WJi.l.) 

leth  Faruary  1853. 

FlHST  DlVlSJOIf. 

as  Ejev.  John  Webster,  Advocator  &  Defender,  v. 

David  Mackbnzie,  BatponderU  &  Pursuer, 
t — St*ttlenient — A  party,  previous  to  the  patting  of  tht  Poor- 
•aw  Amendment  Act,  applied  far  rel,ef  to  the  pariah  in  which 
I  Itad  reaidtd  forlhe  three  previoutyeara — Hehl,  that  although, 
>r  Ktveral  montht  qf  tke  latter  part  of  that  period,  he  had  been 
capacitated  bg  diiuau  from  maintaining  hiwuelf  and  famOy  bg 
in  pertonat  Uibour,  and  wa$  reduced  to  tht  greatett  ptmertg, 
it,  at  he  had  not  appUed  for  relief,  and  tkere  being  no  evt- 
fac«  tjf'  kit  kavimg  titker  ptMielg  begged  or  receioed  private. 
Uuiti/,  he  had  tw^ured  a  teUlemiiU  ^  r«MUUmee. 

Tames  Tocber,  who  held  a  renclential  settlement  in 
parish  of  Forglen,  removed  at  Martinmas  (old  stylo) 
tl  to  the  parish  of  Grange,  and  became  tenant  of  a 
h  situated  at  Berryhillock  in  that  parish, 
['wo  or  three  weeks  previous  to  Martinmas  1844,  he 
lovod  from  Berryhillock  to  Cranoch,  also  in  the  pa  ■ 
I  of  Grange,  where  he  had  a  house  and  a  bit  of  muir. 
Jubsequently  he  a[^)lied  to  the  parish  of  Grange  for, 
'.  obtained  relief  oo  account  of  his  inlaat  daughter 
tharhie,  and  thereafter  for  himself  and  family. 
The  present  was  an  action  at  the  iuBtauce  of  the  io- 
ctor  of  poor  of  the  parish  of  Gmnge,  against  the  in- 
otor  of  For^D,  tat  relief  of  l^past  and  fiitim  ali- 
nt  of  Tocher  and  his  &mily,  on  the  gronnd  that  Tocher 
'ing  become  a  proper  object  of  relief  before  he  had 
ided  three  yearj  in  Grange,  had  acquired  no  settle- 
□t  there,  and  that  Forgkm  accordingly  roouned  the 
ish  of  his  settlement. 

The  statement  for  Grange  was  to  the  effect — 

6.  That  soon  aflor  coming  into  Grange,  Tocher's  health 
to  give  way,  and  bis  eyeright  to  fail  him,  and  so  rapid- 
lid  these  iiiflnnitieii  Increase  upon  biui,  that  before  he  had 
n  Qnioh  above  two  yearn  in  that  parish,  he  became  unabln 
labour  hb  craft,  to  pay  the  rent  thereot  or  to  sapport  him< 

or  hia  InAutt  fikmily.depeuiilng  upon  him,  in  consequence 


of  which,  be«(des  becoming  dependent  in  a  great  measnre  on 
the  charity  of  others  tor  support  to  himself,  he  was  obliged,  in 
the  month  of  October  1844,  to  apply  to  the  parish  for  relief  to 
his  d,iaghter  Katharine,  then  i^ied  eight  jrean,  who  about  that 
time  had  met  with  au  accident  which  has  permanently  dis- 
abled her,  and  for  that  daughter  he  then  obtained  ToUeffiimi 
the  parish  accordingly,  and  which  has  ever  rinoe  been  con- 
tinued. 7.  That  before  the  said  James  Tocher  had  been  three 
years  in  the  parish  of  Grange — that  is,  prior  to  the  term  of 
Marti  DDI  as  1844 — be  had  become  an  otiject  of  parochial  re- 
lief, and  incapable  of  acquiring  an  industrial  residence  there 
or  anywhere  else,  and  this  notwitbstanding  that  no  formal  ap- 
jdication  for  reU«f  (for  himself  at  least)  was  presented  by  him 
till  abont  a  year  thereafter." 

The  evidence  of  Tocher  himself  was  as  follows: — 
"  I  came  to  Orange  at  Martinmas  eight  years  past,  being 
Hartimnafl  1841.  Depones,  I  came  from  ForKlen,  where  I  ro- 
sidud  for  about  twenty-one  years,  although  I  cannot  tell  tiie 
exact  number.  I  had  twelve  acres  of  gronnd  In  Forglen  ;  it 
WAS  not  all  arable  at  first,  but  it  was  so  when  I  left  it.  I  brought 
to  Grange  aa  a  stocking,  two  cows,  and  a  stirk,  and  a  horse, 
and  ftirnitare,  with  fiirm  utensils  for  working  the  land.  Be- 
fore leaving  FoTgien,  about  three  or  four  years,  I  entirely  tost 
the  tiight  of  my  right  eye,  and  when  I  came  to  Orange,  my 
left  eye  was  a  good  deal  worse  in  sight,  and  did  not  get  better; 
but  1  continued  partly  to  see  with  it  for  about  five  years  after 
I  came  to  Orange,  though  I  saw  very  little  with  it ;  and  about 
two  years  ago  I  got  quite  blind,  bo  that  I  could  not  find  my 
way  back  to  my  own  door  after  1  bad  gone  some  distance  from 
It.  Depones,  Two  A&yv,  after  coming  to  Orange,  I  was  attacked 
with  Inflammatiou  in  the  side,  with  which  I  was  confined 
about  ten  days ;  and  about  two  years  and  three  months  after 
my  fimt  illnesn,  I  had  a  second  attaclc  of  inflammation  in  the 
longs,  which  I  have  bcarcely  got  over  yet.  Depones,  I  have 
not  been  able  to  work  a  day's  work  rince  that  attack.  I  tried 
it  for  two  days,  but  I  never  was  able  to  make  out  a  whole  day, 
or  passing  half  a  day.  Depones,  I  got  worse  In  my  circum- 
stances after  coming  to  Orange  to  the  cn^  of  Berryhillock.  I 
resided  at  Berryhillock  for  three  years  wanting  some  weeks, 
and  when  1  left  it,  I  went  to  Cranoch,  where  I  have  a  honne 
and  a  bit  of  muir.  I  left  Berryhilloclt  because  I  was  not  able 
to  pay  tbe  rent  of  it,  and  I  was  not  able  to  labour  it  myself; 
and  being  asked  if  he  paid  the  rents  due  at  the  time  of  hrs 
leaving  it — Depones,  I  was  not  able  to  do  so.  Depones,  Before 
leaving  Forglen,  there  was  a  collection  made  through  the  pa< 
rish  for  my  behoof,  and  this  was  about  ten  or  twelve  years  be- 
fore I  left  Forifleu,  and  it  was  for  the  puqiose  of  replacing  a 
horse  which  1  had  lost,  aa  I  had  not  the  means  to  get  another, 
and  at  that  time  I  got  something  ^so  from  the  SesHon  for  thu 
same  object  Depones,  The  rent  I  paid  for  Benyhlllock  was 
£16  yearly.   I  bad  a  lease  for  nineteen  years." 

The  Sheriff  having  decerned  in  terms  of  the  libel,  the 
defender  advocated. 
The  Lord  Ordinaryreported  the  case  under  the  statute, 
l^e  pursuer  pleaded — The  pauper  having  undoubtedly 
applied  for,  and  obtained  relief  before  the  pusdng  of  the 
Poor-Law  Amendment  Act,  this  was  a  case  entirely 
under  the  old  law.  Whatever  might  have  been  decided 
under  the  new  law — ^under  the  oldlaw,  in  questions  as  to 
whether  a  person  could  acquire  a  settlement  by  rendence, 
the  point  was,  not  whether,  during  the  three  years  of 
remdence,  he  had  been  a  recipient,  but  whether  he  had 
been  a  fit  object  of  relief.  It  was  deuied  on  the  other 
side,  that  either  the  pauper  himself,  or  his  daughter, 
had  received  relief  till  after  the  expiry  of  the  three  years. 
But  admitting  this,  it  was  clear  that,  for  several  months 
at  least  before  that  period,  the  patiper  had  been  a  pro- 
per object  of  relief.  He  was  unable  to  support  himself 
and  family  by  his  hibour;  he  had  no  viuble  means  of  sup- 
port, and  must  have  been  maintuned  by  charity  of  some 
kind  or  other. — Danlopon  the  Poor-Law,  358,  377: 
Ruociman,  M.  10,583.  ni^nw^ri  h>,  C^rVOO^^ 


The  defender  amwertd~-r\a^^^^'^m 
pauper  rooeired  relief,  etthw  (or  himself  Or  his  daughter,' 
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tiil  afler  the  lapse  of  three  years.  Od  the  other  hud^ 
there  was  do  proof  that  he  received  anything  either  from 
public  begging  ,or  private  charity.  All  that  was  oertun 
was,  thwThe  niMntunod  himself  and  &mily,  however 
poorly,  without  aid  from  the  pariah.  The  rule  l«d  down 
in  the  Second  Division  was,  t!iat  the  receipt  of  relief  or 
public  begging,  alone  ^squalified  for  obtaining  a  settle- 
luent  by  rendraoe — Hay  v.  Ferguson,  15th  Jan.  1852. 

/jord  PittidifU. — ^Thli  is  a  claim  <^  relief  at  the  instance  of 
the  parish  of  Qranfte  aviJoBt  the  Inspector  of  the  paiiiih  of  For- 
f^Ien,  and  the  matter  turns  entirely  on  the  qneation,  whether 
Tocher,  the  panpt- r,  acquired  a  settlement  in  Grantee  Uj  three 
jrear^  ladusttial  residence  previous  to  MarUnmas  1844.  He 
went  there  at  HartinuiM  1841.  Darini;  the  first  throe  yearn 
lie4cea  Out  tipijy  for  relief  ibr  hiniikilf.  batit  isMid  he  became 
iiuflt  to  support  himself  and  family,  and  was  a  fit  object  of  rt-- 
llef,  and  that  he  had  applied  for  relief  firt*  his  dauirhter.  The 
stMtemeuts  on  record  on  this  subject  are  very  explicit— (reads 
§  67>>  Now  these  averments  import  a  great  variety  of  views — 
lit.  That  the  pauper  had  applied  for  and  received  relief  before 
the  new  statute  came  into  operation.  That,  accordingly,  placi-e 
liim  within  the  pale  of  the  old  law ;  we  must  decide  his  casv 
under  the  old  law,  and  without  any  referenoe  to  tibe  new  sta- 
tute at  all.  2d.  That  he  applied  ttr  and  Rot  relief  for  fab 
(laughter  In  October  1S44.  before  he  had  been  three  years  re< 
rideot  in  the  parish.  Stf.That  he  had  himself  beoome  dliwbled. 
and  was  In  great  measare  dependent  on  charity.  The  proof  is 
not  very  clear  on  either  of  the  two  points  on  which  the  claim 
of  Grange  is  rested.  The  pauper  bad  been  three  years  tlicre, 
and  the  cMta  of  Grange  must  be  supported  by  evidence  as  to 
himielC  Mow  there  Is  evidence  Uwt  be  wu  Infirm,  aod  bad 
hut  slender  means  of  sup)iort.  hut  It  does  not  clearly  appear 
that  he  had  no  means  of  snpport  of  himftelf  and  hisfiunily. 
It  does  not  appear,  as  Is  alleged,  that  be  got  charity  from 
others.  It  is  Dot  put  to  him  in  examination,  though  it  might 
competently  have  been  asked,  wbetiur  he  drew  his  metins 
of  support  from  the  charity  of  others.  Well,  then,  he  Is  liv> 
Ing  there,  as  &r  u  tho  proof  goes,  without  M  bam  othen ; 
his  means  may  have  been  slender — he  may  have  been  living 
on  and  exhausting  Ids  coital — but  still  there  he  Is  main> 
taining  himwlt  'rhercfore  this  appears  to  me  a  much  weaker 
case  the  parish  of  Grange,  than  the  case  in  the  Second 
Dlvidon.  I  am  quite  aware  tiiat,  under  the  old  law,  there 
was  a  great  deal  of  kwunen;  but  In  all  these  casei  quoted  to 
ns,  there  was  some  evidence  as  to  the  pauper's  meaw  at  living. 
The  man  who  Ures  without  diseloslng  his  means  of  living,  does 
not  necessarily  live  ou  charity.  He  may  live  ia  a  most  mieorly 
and  wretched  manner,  but  we  are  not  to  assume  that  he  does 
not  live  on  his  own  means ;  an*!  that  he  is  feeble  and  Infirm, 
does  not  exclude  him  from  Bi4>portiug  himself  if  be  tuu  means. 
Theiefere  I  do  not  think  we  have  avid«ioe  on  thtA  point. 
But  then  we  come  to  the  daughter.  I  think  the  evidence  clear, 
that  the  accident  happened  to  -her  before  MarUamas  1844. 
The  date  at  which  relief  was  applied  for  for  her  is  not  lirot^ht 
out  clearly,  but  some  light  was  thrown  ou  it  in  course  of  theuis- 
cuBsion  at  the  bar.  And  there  iieeros  no  proof  that  relief  was 
^ven,  even  for  the  daugbter,  till  after  Tocher  had  been  three 
years  in  Grange.  Bnt  that  a  man  has  a  daughter  fur  wbem  bo 
requires  relie^doee  not  make  him  a  proper  oujectofrellef  him- 
self ;  it  does  not  bring  him  within  the  class  uf  cases  in  wbit-li 
a  man  cannot  acquire  a  settlement  by  residence.  On  the 
whole,  theruforo,  I  do  not  think  the  evidence  warrants  the 
fdaim  of  relief. 

.  Lord  FuiUtioiL—l  am  of  the  same  opinion.  I  quite  agree 
with  your  Lorilshlp  In  thinking,  that  though  the  evidence  fs 
not  vei7  dear  or  ctmolesim,  it  warrants  ns  in  saying  that  there 
in  ao  prool  that  eitber  Tocher  wbls  daughter  got  relief  previous 
to  Xartinmas  1844.  Then  the  qneetion  Is,  what  Is  to  be  held 
a  proper  residence,  giving  a  party  a  claim  against  a  parish. 
Doefl  it  require  that  an  actusj  claim  should  have  been  made 
against  the  parisb.  Is  It  suflteieDt  that  be  was  In  very  poor 
olfBUBstaneeB,  amA  that  ftom  the  bad  health  he  anAred, 
be  was  nqt  aUe  to  support  Mmselt  'Hiere  are  some  oasrs 
which  aid  this  view,  but  I  do  not  think  we  can  take  so  wide 
a  step  86  to  lay  that  down  as  a  rule.  I  think  there  must  1>e 
some  preof,  not  only  that  be  was  In  such  a  position  as  (o 
entitle  him  to  relief,  but  that  he  was  dt  facto  in  such  a  situa- 
tion that  be  could  not  support  himself.   Now  the  {NUipar  wms 


In  this  parisb  for  tliis  time,  uo  doubt;  but  be  wes  then 
also  a  penon  nwlntaiuing  hlaself  in  soma  way  or  Mbsr.  li 
If  of  inportaore  tint  Uils  is  a«t  a  question  In  wbfebbfUn- 
self  is  concerned  ;  it  is  a  question  between  the  parMica,  nn, 
can  it  be  maintain«Ml,  that  any  pariRh  in  which  a  praioa  hsi 
resided  for  three  years  without  asking  relief;  Is  entitled,  ht- 
oauso  if  he  bad  asked  r«Hef  be  wonld  have  got  it,  to  ntm  n- 
lief  when  he  does  ask  U  f  I  think  the  anawer  wonld  be— jm 
have  no  right  to  make  snob  Inqniriaalnto  his  dmunstanoa: 
yon  have  no  tight  to  make  any  such  fuqabdtorial  iovMMgi- 
tion  into  the  means  of  living  of  this  poor  man.  WhctitBr  Ih 
.was  expending' hli4  capital,  or  in  whatever  way  be  waasappcat- 
lug  himself,  i  think  the  parish  in  wliivh  he  did  rodde  aul  did 
not  get  relief,  would  not  be  entitled,  when  he  did  rrqoireil,lo 
r^Use  relief.  And,  therefore,  I  tUnk  tbe  paristi  of  Otang*  vm 
not  entitled  to  refuse  relief  to  the  panper  bera. 

Lord  €tminghm».~\t  the  pTOTMun  oontained  In  tiu  doKiit 
the  76th  section  of  the  Poor  Law  Act  can  he  so  ooostnwd  ■ 
to  Import  that  residence  for  three  years  from  tbe  pamtag 
the  act,  in  any  parish,  wltheat  public  Itegging  er  rtsewMy  ^ 
from  ttte  parochial  fdnda  sludi  be  susUined  as  a  setUeveat,  1 
could  have  no  hesitation  in  acceding  to  the  opinions  de!inRd; 
for  there  was  no  relief  given  from  the'  paroi^lal  fnnds  la  ttt 
present  instance,  nor  any  ap[^cation  for  relief ;  and  as  Oil 
wonM  be  the  fdainest.  and  pe^aps  most  safe  Interpnttlbt 
of  tbe  act,  I  must  mm  X  have  no  confidenoe  in  anting  on  ur 
other. 

At  the  sane  time.  If  It  be  competent,  as  f^m  tbe  esse 
Rnndman  It  seemn  to  have  been  under  the  old  law.  to  tski 
into  view  the  health  and  neoesdtlee  of  an  indivklaiU  sod  liis 
family  when  he  baa  removed  to  a  new  parish,  I  find  it  difisill 
to  di&r  from  the  learned  Sheriff  when  be  ftnda  that  this  t^A 
cottar,  nearly  Wni,  whb  a  fame  daughter,  was  not  a  fit  ot^ 
of  parochial  reliel"   StIU  this  opinion  depends  so  modi  on  ■ 

rculiar  construction  of  the  act  not  hitherto  sanctioned,  Uut 
cannot  uive  my  opinion  agdnst  those  of  your  Lordshtpt. 
One  result  follows  from  the  (^podte  views  of  my  bMlttMi. 
that  if  the  cottar  truly  was  an  object  of  parochial  reUe(  (u  I 
tbink  he  was),  and  reculved  it  not  fh>m  the  searching  btmosdlr 
of  tbe  superintendents  of  tbe  poor.  In  his  new  reddens^  tbrt 
parish  alone  can  now  snfTer  from  thdr  nlggardUness— u  s 
settlement  is  established,  which  a  properand  iK-oevoIsntattes- 
tion  to  the  wants  of  au  Infirm  family,  would  have  predoded. 

Lord  Ivory  —I  was  at  first  unwilling  to  disturb  tbe  latcde- 
ontor  of  the  Sberiffr  because  I  think  that  no  eneosnfmscd 
should  be  given  to  these  nmeenly  contesti  betweea  paibte 
which  are  hr  too  common ;  but  on  looking  Into  tbe  cas^  los- 
cnr  in  ilie  legal  grounds  which  have  moved  your  LordAlp  V> 
alter  Fint,  It  is  clear  that  actually  no  parochial  nAf 
was  given  till  he  had  been  fdly  three  yeaia  in  tite  psM. 
That  being  taken  out  of  tbe  case:  we  revert  to  the  gsasitl 
and  nuMt  important  question,  whether,  under  tiie  da  hu>— 
tat  this  is  a  case  fallinu  entirely  under  the  old  laW— thfl  BW 
was  hi  such  sense  a  proper  object  of  itftef,  as  to  cMitftf  W  w 
refuse  him  a  settlemtrnt  by  vesldenee  in  ttw  paildi  of  Oia<i*. 
In  the  case  of  Buociumn.  it  seems  to  have  been  laid  dosn^Jlat 
something  else  bwid«8  the  mere  applying  fur  relief  w«|inril- 
cient  to  take  a  person  out  of  thu  class  of  persons  mo  <3^ 
acquire  a  settlement  by  residence.  Lord  Dimdrt:Dnifau''n» 
was  Lord  Ordinary  in  the  case  <>f  Hiny  v  Onmmlng;  i«Ad1« 
Mr.  Dunlop  as  ti>e  authority  tat  Uie  rule,  tliatpefnoaaj^Shi 
proper  objects  of  rel:ui'  cannot  acquire  a  settleqient.  nttM 
authority,  and  thu  ciuie  of  Kniiciman,  were  fully  lie&e  tW 
Court  in  the  twocttnes  of  Hay  nod  of  Forbes,  refurted  Vtt* 
same  dale,  a»d  the  Court  ptxiceeded  tolaydownarale^isMiii 
as  I  read  l^am,  comes  substantially  to  this,  thaik  nall^iliy 
pauper  had  an>l[«d  for  rvUef,  or  had  by  pnUls  bspHiiM|£ 
demonstration  of  his  poverty,  he  was  not  to  be  nwjS^ 
to  acqaire  a  settlement.  I  think,  tno,  the  Codrt  9tt  'WyjPy 
laid  down  another  valnable  rule,  that  in  a  qnestfoi  liWiijy 
a  pauper  and  a  parish,  the  Court  dionld  not  be  W!Mt0iK0 
in  dealing  wrth  tlieevidtfucte  oHin  a  oaxe  Itctwoen  W^Mljto'' 
I  do  not  wiiih  fat  deal  alisolately  evvn  with  t)ie  rula  ^SSp* 
In  those  caMM,  luit  without  ttie'  necessity  of  huldHqfWWP 
atednte  role,  1  think  the  eanes  are  dedded  ln-«WM^ 
fiivounlde  for  tbe  judgment  proposed  to  be  pronmmlpy^ 
Tbe  nmot  in  the  present  oaw  is  very  seanty.  Wa  sbMiBMlF 
rate  MTe  hail  uruat  diffioalty  in  holding  dutt 4>Hjpj|p|y 
Mmie  within  the  clan  ot  petaotm  who  cannosnsyBMptPP' 
meot;  and,  ttwrefore,  on  tbe  wbde,  I  tiduk  «baiMfMB#* 
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nflMaiit  to  cMt  the  babmee,  moi  to  jugtlfy  us  in  decidEnft  as 
joirLoTdiibippropoflet.  Astohit  befngiDpoorclreumttanoes, 
dun  can  be  no  doubt ;  bat  be  wu  not  to  saeb  olreamitaooes 
bat  that  bs  ooDld  make  a  strngglo  to  keep  blouelf  from  tho 
paritb.  It  vas  a  fight  anUust  puTerty,  carried  down  perhaps 
to  tbe  last  wAat,  bat  tUll  he  waa  not  a  paaper.  He  maj  have 
ncdrcd  aid  inm  banerdent  indlTldoiOs,  hat  the  bet  u,  that 
bowver  be  did  it,  be  was  not  a  pauper.  Then  there  fa  an 
atance  of  anything  like  poblio  begging.  Hie  eaae  seems  to 
DflTOySke  that  (tf  Boglaai,  the  paaper  to  Forbes  v.  Manhall, 
Tbcn  there  were  no  notonr  drcumstances  of  paoperism, 
ud  DO  |»ablte  bejcglng.  On  ths  whole,  therefore,  as  the  pnr- 
ntrbatglTen  oasolltUe  proo^  I  coocor  witb^yoar  Lordship, 

The  Conrt  proDOaooed  the  folloiring  interloootor: — 
"Find  it  established,  that  for  more  tbsa  three  years  Imme- 
<Sitely  preceding  January  1846,  James  Tocher  and  his  family 
ntidetl  in  tht)  parish  of  Orange,  and  that,  in  Janoary  1845, 
Bindilal  velM  wa>  afforded  to  his  datq^ter,  who  resided  in 
Bmily  witit  Um :  Find  It  not  established  by  proper  and  siiffi. 
destsridenoe,  that  prerioos  to  Janoaiy  1845.  parochial  relief 
WM  giren  to,  or  wax  applied  fur  by  James  Tocher  or  any  of  his 
ftmily,  or  that  he  was  in  snch  a  state  of  disability  and  destitu- 
tioa  SI  to  preroDt  his  residence  in  tho  parish  of  Orange  lor 
Um  aid  period,  from  giving  him  a  settlement  in  that  parish  : 
Ibwrfimk  ndTDoaCe  Uw  cauiw.  altar  the  Sheriff's  Ja^ment, 
sad  tHofUe  the  defenders  (torn  the  whole  oonclorions  of  the 
niBDoas  in  the  InGerior  Conrt.  and  decern :  Find  the  paniner 
lUUe  in  expenses  both  in  this  Conrt  and  in  the  Inferior  Conrt, 
•Dd  narit  to  the  auditor  to  tax  and  report." 

LenI  Ordinary,  Kobertson. — AeL  Mackensie.  Uolr ;  Barron 
sadHanrt.  W.8.  Aamf—Alt-DeM;  James  Bnraess,  b.&C. 
Afou-L,  Okrk.-(W.O.T) 

17th  FiArvary  1853. 
Fair  Otnaim. 
GuxDonAV  Bailwat  CfHfpAirr,  PvmMry,  v. 
QxoBQE  OoiLTT  of  CoTO,  Defender. 
Baitway— Compenaation—Linds  Clauses  An — Ht^Id,  (repeat- 
if  Seottiik  Ctittrml  Raibanr*  CowaiCt  HoipUal,  Mlh  Junt 
IMO),  Aat  a  propritior  of  Itmd,  pari  of  Khieh  U  taken  bji  a 
rdtamf  cempmng  far  the  purpotet  of  their  raibcay,  it  entitled 
te  esapMsalMja,  mot  onlgfor  the  tm»d  taken,  but  alio  for  injurg 
te  tit  remainder  of  hie  Umd  by  the  forwtation  of  a  Uoelerouing 
M  apablie  road,  at  a  poimtto  tokick  hiM property  it  not  adjacent. 

The  defender  waa  proprietor  of  the  estate  of  Cove, 
the  Iwda  of  which  do  not  lie  oootigaous,  &  portion  of 
them  bang  atoated  to  the  north  of  the  turnpike-road 
fnm  QluBgnr  to  C^Uale,  and  another  portion,  wi^  the 
minson-lwDse,  being  ntnated  at  a  little  distance  south* 
wild  from  that  road.  These  two  porUoos  are  connected 
I7  a  statute-labour  road,  running  du^t  between  the  tnm- 
|nke-road  and  the  defender's  private  approach.  There  is 
no  access  or  means  of  communication  between  the  two 
portions,  and  none  between  tho  house  and  the  turnpike- 
nad,  but  the  statute-labour  road. 

The  porsaers,  in  torma  of  §§  17  and  18  of  the  Lands 
ClaoBcs  Consolidation  (Scotland)  Act,  served  a  notice 
npoo  the  defender,  intimating  that  their  line  would  pass 
tbrmdi  his  property,  and  that  pMtrt  of  it  would  be  re- 
qniiw  fsr  the  pmpoees  of  Uie  nulway,  and  further,  that 
thtf  WV9  ttmaj  to  treat  and  agree  ror  the  pnrolUBe  of 
the  pgrtun  req^red,  and  as  to  the  amount  of  compen- 
irtiaa  to  be  pud  fte  any  damage  wluoh  might  be  sns- 
UimA  reason  of  the  ezecn^n  of  the  works  autho- 
riadfcf  their  set. 

The  defender  lodged  a  claim,  wluch,  among  other 
>teai%  Mntained  the  following : — ■ 

for  very  material  lojory  done  to  the  place  as  a  resl- 
'■■■^^^••d  deteitoratiOD  to  the  amenity  and  value  of  the 
■MKHMil  polUqr  by  the  railway  croiring  the  approach  to  the 
MMM  VMt  OB  tho  lovet  immedlataly  In  nont  of,  and 
SCOTTISH  JURIST. 
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within  A  few  3rards  of  the  gate,  whereby  the  free  and  open  com- 
munication with  the  high  road,  at  a  very  iriiort  distance,  is 
cut  off,  and  all  access  prevented,  without  a  constant  liability 
to  very  great  Inconvenience,  interruption  and  delay.  The 
impossibility  of  communication  with  the  high  road  without 
crossing  the  railway,  will  render  it  also  dangerous  and  alarm- 
ing to  ladies  uid  others  paaring  to  and  from  the  house,  from 
the  risk  of  tho  startUng  of  horses  when  defadued  in  a  narrow 
road  fadng  the  barrier,  by  the  pasring  and  noise  of  the  en< 
gioes  and  trains,  and  this  may  ako  senoutly  injure  the  future 
sale  of  the  property,  or  letting  of  the  mansion  and  grounds  as 
a  residence." 

The  question  of  compensation  went  to  trial  nndbr  a 
notice  given  by  the  defender  in  terms  of  §  36  of  dw  Lands 
Olanses  Act. 

The  jury  found,  tutor  tUUtf  that  the  sum  to  be  paid 
to  the  defender  on  account  of  damage  snstuned  by  his 
estate  of  Cove,  for  severance  and  level  crosmng  of  the 
parish  road,  was  ,£660. 

The  present  was  an  aotbn  of  redaction  of  the  verdict 
as  incompetent,  on  the  ground  that  the  land  adjacent  to 
the  level  crossing  on  both  ddes  not  being  the  property 
of  tho  defender,  he  was  not  entitled  to  oompensatioR  in 
respect  of  any  injury  arising  to  his  estate  therefrom. 

ITie  defender  pisaded,  that  under  §§  17, 19,  48,  and 
61  of  tho  Lands  Clauses  Act,  8  Vict.  c.  19,  he  was 
clearly  entitled  to  claim  compensation  on  account  of  the 
level  crmnng ;  and  quoted  Scottish  Central  Bailway  Go. 
V.  Cowan's  Uoroital,  12th  June  1850,  ante,  toI.  zzii.  p. 
442,  as  ruling  the  point. 

Lwd  Ordinary  sostained  the  defences,  and  aa- 
smhned,  adding  the  fwowing — 

**  NoU. — ^Altbongfa  the  otrcnmstanoea  of  this  ease  may  not 
be  identical  with  those  of  the  Scottish  Central  Bailway  Co.  v. 
The  Patrons  and  Master  of  Cowan's  Hospital,  Stirllnft,  <l^h 
June  1860,  12Dunlop  999),  the  Lord  Ordinary  is  unable  to  see 
that  there  is  any  such  difference  as  woald  warrant  the  rejec- 
tion here  of  the  principle  which  was  there  reGOgniaed  and 
adopted  by  the  Court  in  the  Jndgment  wbl(di  thty  pnnoonded. 
Me  does  not  think  that  a  solid  distlnetloa  can  be  drawn  Iw- 
tween  the  two  cases.  Therefore,  as  In  that  case,  where  the 
point  was  raised  In  the  form  of  an  application  for  an  interdict 
against  the  trial  proceeding  before  tfae  Sheriff  for  the  assess 
meat  of  the  comjMOsation  claimed  for  damage  done  to  Uie 
of  the  liospital's  property  which  the  railway  company 
not  taken,  by  the  railway  pasring  the  pnbllo  mad  by  a 
level  croariug,  Uie  Court  refused  the  Interdict,  and  so  let  the 
trial  go  on  before  the  jury,  to  ascertain  whether  damage  had 
been  done  as  alleged,  and  If  so,  to  asnm  the  amount ;  —so  here, 
where  the  trial  has  already  taken  place,  and  tfae  matter  of 
whether  there  had  been  damage  done  to  the  defender's  rv- 
maininK  property  by  the  railway  crossing  the  road  close  to  bis 
approadi  on  the  lera,  was  asnt  to  the  jory,  who,  by  their  ver- 
dict, found  that  Budi  damage  bad  been  done,  and  gave  dami^es 
accordingly,  and  tho  point  of  the  defender's  right  to  claim 
such  dami^^  and  the  competency  of  giving  them  In  confor- 
mity to  the  provisions  of  the  statute,  is  raised  in  the  form  of  a 
reduction  of  the  verdict, — the  Lord  Ordinary,  following  out 
the  principle  ol  decision  In  tfae  8<wttish  Central  Bailway  case, 
and  applying  it  to  the  natare  and  shape  of  tita  proceedings, 
has  asBoilded  the  defender  from  the  oonclnsiona  of  the  action." 

The  pursuers  reclaimed,  and  j)7ea{2c<i— <-The  case  of 
Cowan's  Hospital  was  not  an  unanimous  judga.ent, 
and  should  be  reconsidered  if  it  determined  tho  general 
point.  But,  in  &ct,  Lord  Fnllerton  was  the  only 
Judge  who  in  that  case  was  clear  on  the  general  point. 
The  circumstances,  too,  were  diffisreot,  for  in  that  case 
the  proprietors  claiming  compensation  were  superiprs  of 
the  land  adjacent  to  the  level  crosnng.  "  Injnrionsly 
affected,"  in  §  61  of  the  statute,  meant  affected  in  estate 
or  interest  only. — ^The  King  v.  London  l^o$t^|9ivn4]^ 
fiAdolph.&Kllis(o.s.)p.  165;  Th^  Hf^MV^Eig^^ 
VOL.  XXV.— No.  XVI. 
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OooDtiM  Riulwaj,  2  Adolpk.  &  EUis,  Neir  Q.  R  fie- 
portei,  p.  347;  ThQ  Kipg  9.  Bristol  Dock  Company,  18 
Ea^t.p,  428;  London  &  Korth  Western  Eailway  Co. 
£  Boil.  Cases,  p.  716  ;  East  &  West  India  Dock  Cq. 
V.  Ga%,  6  Bail.  Oases,  p.  871 . 

The  defender  quoted  Staffordshire  Railww  Co.  'p. 
Hall,  6  Rail.  Cases,  p.  689.  It  was  plain  from  §  16 
of  8  &  9  Yict.  c.  33  (Companies  Clauses  Act),  that 
Trhererer  railways  were  empowered  to  cross  or  interfere 
with  roads,  they  were  boqnd  to  compensate,  not  only  the 
road  trustees,  but  prirate  parties  injuriously  affected  by 
such  operations. 

Lord  FuUerfon. — In  thin  cam.  the  Lord  OrdinArf  has  fnt  hti 
judflmant  eatiraly  on'  that  of  iMs  Cnqrt  in  tlis  «Me  of  tbe 
^tti^h  Cealnl  Railwaf  v.  The  faUona  &«.  of  Cowan's  Hqs. 
pital,  which  he  holds  to  be  indUtitiguUhabte  in  priociplo  from 
the  present. 

it  seems  to  me  that  the  Lch^  OnUnaty  was  right  on  both 
fointi. 

la  the  Jirtt  place,  I  can  see  no  distinotlon  between  the  two 
cases  except  in  one  matter,  which  ia  rather  fhrourable  to  tlie 
defender  in  the  pretentcase.  Here  the  defeader  bns  cnnvicced 
the  jury  that  his  Unds  hare  matained  ii\Jur;  bjr  the  level  cross, 
ing,— a  point  which,  in  the  case  of  Cowan's  Hospital,  rested 
merely  on  the  pursuer's  averment,  and  the  expected  result  of 
the  proof.  Here  the  proof  has  been  closed,  Qod  tho  result  is, 
that  there  was  mischief  done  to  the  lands  of  the  defender,  that 
being  prored  to  tbe  satisfaction  of  the  jary.  The  propisions  of 
tbe  statutes  by  which  the  amount  of  such  damage  Is  to  be  f  a- 
tbnated,ar«  r^erred  to  in  tbe  note  to  Lord  Bobrartson's  inter- 
locator  in  tbe  case  of  Cowan's  Hospital,  and  I  think  it  unoe- 
cessarr  to  repeat  (hem  here. 

In  the  ease  of  Cowan's  Hospital,  it  was  maintained  that  these 
clauses  did  not  warrant  a  demand  of  damages  for  tbe  level 
ccoasing,  and  that,  coasequently,  there  was  00  ground  for  a 
zcmittaajorj;  and  the  reference  to  the  feuing  ground,  and 
Ha  ivmedialB  vidoit^  to  tlia  level  croutog,  was  made  for  the 
wwpeae  of  shewing  a /mmd/actf  case  of  damages,— a  point  whiub 
M  heie  uoneoeasary,  aiaoe  the  fact  has  been  ascertained  by  the 
veidiot  of  a  jury. 

Bub  ii  is  evident  that  the  point  of  law  is  tbe  same  in  both 
eases,  vis.  whether  tbe  danses  of  the  itatutes  to  which  tbe  de* 
iender  refer*,  do  oorer  that  partieular  ground  of  davage,  which 
VIS  tba  sasM  in  bMh  mm-  -thtt  created  by  the  level  crossing, 
wUeh,  ihoiigh  not  ia  either  case  aotnsUy  twcbing  the  property 
•t  the  party  cooplaiDiag,  was  stiU  in  anch  close  vicinity,  as  nw 
Serially  to  affect  meet  injuriously  tbe  property  of  (hat  party. 
.  How  I  really  can  see  no  good  reason  for  doubting  that  these 
elwisfls  ate  broad  enough  to  inclode  that  damage. 

Take,  for  inalaace,  the  «tat  section  of  a  Vict.  c.  19.  It  i« 
Uieie  pto^ded,  tkal  in  estim^ng  tbe  pvrobasQ  money  to  be 
paid  tgr  the  promolen  of  the  uodertakiog.  r^acd  shall  be  liad 
not  oMy  to  the  Talne  of  tbe  land  to  be  taken,  but  "also  the 
daasagO)  if  any,  to  he  sustained  by  1^  owner  of  the  lands  taken 
from  tbe  olber  lands  of  each  owner,  or  otherwise  iiyuriously 
afleeliag  sneb  Unds,  by  the  exercise  of  the  powers  of  the  special 
aoS."  Tben  tbe 4eth  secttioa enacts,  "that  the  iury  shall  deli,, 
vsv  Arir  vetdfat  by  a  majority  of  their  number,  separately  fur 
th»BWik  cef  money  to  be  paid  for  tiie  purebasa  «f  the  kmds  re- 
quired fas  the  works,  at  of  any  interest  therein  beloogiug  to 
tiM  paiiy  with  whom  the  question  of  disputed  cpmpeosaUon 
aball  have  arisen,  h  which,  ender  tlie  provisions  herein  oon- 
tatoed,  snob  fwr^  ia  esktiUed  te  sell  or  coQvey,  and  for  the  sum 
of  money  to  be  paid  by  way  of  compensation  for  the  damage,  if 
any,  to  be  sustained  by  the  owner  of  tbe  lands,  by  reason  of 
severing  of  the  lands  taken  from  tbe  other  lands  <^au<A  ownert 
orotbeswiae  Injarioosty  aflbcting  audt  leads,  by  ^  emeiaBof 
'  tbiasr  ttie  sptaul  sett  or  aqy  act  iBcarpocat«d 

ave  found  that  the  level  crossing  does  injur), 
other  lands  of  the  owners,  and  that  finding 
»  out  by  Oa  evidsnoe.  IW  it  is  proved  that 
,BuflMed  a  (Umlnutton  «f  value  or  price  by  the 
to  the  firee  and  sale  approach  to  them  in 
level  crossing,  placed  whera  it  is,  wltliln  a 
lodge  of  the  p8opTtetor*s  houssi 
I  pmal,  1  Qimfcss  i  dU  net  nndentand  tb*  dlv 


tinetion  taken  by  the  oonnsel  for  the  porauers-  He  admitted 
that  these  parties  wore  bound  to  make  gooil,  first,  the  vahe  <£ 
tlie  lands  actually  taken ;  uid,  secondly,  the  damage  ensutug 
from  the  other  lands  being  iiyuriously  afieeted  bf  the  >fd 
crossing ;  but,  as  I  understood  it,  he  denied  that  the  dqmf 
tion  of  these  lands  created  by  tlie  level  crossing,  was  ai^^im' 
rioua  efTect,"  accordiog  to  the  proper  construction  of  the  stamtt, 
and  maintained  that  that  was  limited  to  some  physical  worj 
done  to  the  remaining  property,— as,  for  Instance,  the  4iwiD( 
up  of  ligbt%  or  ^tn  autual  deatntottoa  of  some  pwrt  of 
raises. 

In  regard  to  ths  BngUsh  cases  to  whi«b  rcfemnpe  was  mSt 
in  anpport  of  this  distinction,  I  must  ccmfess  mj  iuahiUbrte 
comprehend  then).  The  original  authority  for  them  all  la  put 
of  the  Bristol  Dock  Company,  but  that  as  well  aa  the  other 
seem  to  rest  on  the  diatlnctlon,  in  English  practice,  betwen 
Injuries  which  are  the  first  ground  of  an  action  of  damagcast 
common  law,  and  those  whi<^  must  be  rcdressqd  by  procee^V 
against  the  aame — a  distinction  of  whioh  we  know  iiothiag,^} 
from  which  we  can  draw  no  eoneluuon,  in  oonstming  tbe  wani 
of  a  sutnte,  which  seem  to  me  to  requite  or  admit  of  no  cos* 
structioo. 

How  can  it  be  donbted  that  lands  are  injarlooaly  affected 
an  operation  which  roost  materially  diminishes  tlieir  vslee?  u 
the  limitation  contended  for  on  the  part  of  tbe  pBTsaer,ltaBtMi 
to  be  aaanmed  that  the  ground  of  a  dalne  of  dMigea  la  aiillbc 
injury  sustained  by  the  proprietory  bat  Ae  snppwed  saiMta( 
of  the  lands  themselves  from  tbe  phydoal  latorisreaee  «tt 
their  form  and  substance. 

This  does  appear  to  me  to  be  a  pmpsatanM  vlev*  and  aees^ 
dingly  iaone  which  is  ottetly  unwarranted  by  the  banseaf  the 
statute.  Aocmling  to  tbrai,  tbe  compensstioB  is  to  br  gtsea, 
not  tot  any  fdiysleai  ii^nry  to  tStt  temalnf ng  laodis  bat  ft*  tbe 
dam^  to  ie  mutahud  bp  tMt  imntr  by  reason  of  sevoriMg  of  ths 
lands  taken,  ftwn  the  other  lands  of  the  owwr,  or  tqjarfoe^ 
affecting  such  lands  by  the  exercise  of  the  powera  of  lliestatBM^ 
&c.  Now,  what  is  ths  in)  nry  sustabied  by  the  ewncr  fton  si^ss- 
ranee,  but  the  dinriontion  of  the  value  of  tho  t«maidlivl<>i('*> 
in  conseqoenoe  of  their  total  separation  from  tl»9  laiidsiwttti 
whleh  tbey  were  pfevinnsly  c<Hineeted  r  And  If  a  Isvdarosilof 
does  most  materially  endanger  the  'fiu^lttlM  of  ■neeae,'ibai  b 
evidently  an  {njerions  effi»t,  to  a  eertaln  utenf^  of  ppe^sidr  ths 
same  kind  as  that  srislug  from  severance  and  moat  be  wall 
with  on  the  same  principle.  If  In  one  case,  as  weH  as  the  other, 
ths  remaining  lands  are  diminished  in  value,  that  i^  biy  Ibeilear 
terms  of  the  statute,  a  ground  of  ooo^penaatlnu  duimaUa  bf 
tbe  owner  of  the  lands  taken,  aa  an  eSaotuf  theexevoimaf  tl» 
powers  oon&rrsd  on  tlte  promotera  by  the  Special  act. 

On  these  grounde,  I  tnink  that  ia  this  case  tbe  jodgnest 
must  be  in  favour  of  the  pursuer,  the  owner  of  the  kukb^  aa  R 
was  in  the  frrmer  case  <if  Cowan's  Hoe)ritaL 

Lard  Cwiitghamt — I  do  not  oonstdur  rayseif  at  Ubarty  no* 
to  adhere  to  the  opinion  wltich  I  expressed  in  the  case  vf 
Cowan's  Hospital.  If,  indeed,  it  had  been  thought  necessary  to 
take  any  course  to  bring  Cowan's  case  and  the  preaeM  ander 
higher  review,  I  should  proltably  have  adhered  to  tfau^uioB 
expreand  In  the  firali  case  But  when  fcba  que^on.  oofiui  be- 
fore the  same  Court  who  decided  tbu  first  case^I  cannot  WCM 
the  opinion  which  was  overruled  by  all  the  rest  of  mjtBK- 
thren  In  this  Ccurt. 

Lord  fvonf. — I  am  of  the  same  opinion .  In  Ibet'  I  fakv4 wt 
considered  myself  entitlwl  to  look  on  the  presui  axv  auaat 
all  open,  seeing  we  bave  so  reoe»tadeetiHMt09'the-pfHM<..J 
have  nut  directed  my  mind  to  conKkler  tbe  groon^'^twtt 
decision.   I  bow  to  its  authority.  1.  .    i  - 

Lord  PreHde»(.—l  am  much  In  the  same  pdWtmM  ^Etfd 
Ivory.  I  do  not  say  that  I  have  not  spi^ied'  my  tnHid.'tfMk 
question  of  law  here,  but  the  uasa  of  Cowan's  Hospital  is  CMMK 
distfagiHsbable  in  ita  cireuoutwaoes  frota  thei 
iu  a  different  form,  but  the  two  cases  are  sutntaut 
same,  becanse  the  question  is  one  of  law,  t  do  not  tl .  . 
IB  nny  weight  In  the  argnment  r^ssd  by  tbe  Jiftai^tr  SW^Ji 
of  the  CimipAules  Olawes  Act.  I  bold  tbe  o«N  to  tfrntlftaB- 
tially  the  same  as  that  of  Cowan's  lUnwtal.  .*  ,y 


Lord  OroKflorjb  Wood.— ^ef.  Doaojjf  Faoull 
ton ;  Hope,  Oiipbaut  and  Maokay, 
lord,  Deas;  Ingjis  A  WfiinHr^ 
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17(A  February  185S. 
Fan  DiTiBioH. 
pATBicx  BoTLB,  (Lord  Hsstmg'B  Faotor)j  Petttioiur, 

Ent4)1— Pu|>it — EnUil  Amendment  Art— Stntute  11  &  12 
Ticf.  e.  96.  §  24— Power  to  Veu—Tke  Entail  Ammdment 
Ad  foHtaiu  no  provitioa  under  vKieh  tht  tutor  or  factor  loco 
loCfvi*  ^f  a  pipU  heir  of  entaU  ut  poutBiion,  can  obtain  power 
lafiKi  md  petition /or  Buck  power,  gttka  natanM  o/m/aetor 
Ion  tutoris,  refueed  at  imeompetenu 

Bj  lAe  Entail  Amendment  Aot,  11  Ss  12  "VvA.  e.  86, 
it feprovided,  ^  24 — 

"IfiAt  it  shall  bfl  lairfal  for  an  heir  of  entail  ia  poa- 

ttirioDof  an  entailed  estate  in  Scotland,  apon  notice  to  the 
ItfrofentaU  next  entitled tosuccecdtosQcbeBtateimmediately 
Iftvncb  hcfr  of  ent^  in  possesnon,  with  the  spprobatioo  of 
theCoort,  to  be  obtained  in  the  form  and  manner  hereinafter 
ptOTided,  to  grant  feus  or  long  leases  of  any  part  of  the  aaid 
tnUUed  ntate,  for  the  highest  feu-dat^  or  rent  that  can  be 
Kot  for  tb«  Bame,  snch  fens  or  long  leasee  so  granted  hy  him 
not  «iDeed[ng  in  all  one-eighth  part  in  value  for  the  time  ot 
uicfa  estate," 

And  §31,— 

"Ikat  ■aiaw  when  Inooufitant  with  any  other  proriaions 
of  lUiaetk  it  ibi^  be  eonpeteot  for  tb»  Oonrt  of  Sesdoo,  where 
toy  Mr  of  entail,  whose  consent  is  required  onder  tfats  act, 
Khali  be  noder  age.  or  subject  to  any  Ic^l  incapacity,  to  ap- 
paiat,  in  th»  comae  of  any  application  to  which  such  consent 
■I  nqibed,  a  aeparate  tntor  ad  HUm.  or  cnrator  ad  litem,  or 
evetor  bonk,  or  other  guardian,  to  each  such  party  ;  and  snch 
tutv  ad  Htem,  at  coxator  ad  litem,  or  emator  boaie,  or  other  gnar> 
diaa,  beiog  to  appointed  by  the  Court,  shall  be  cluuKed  »ith 
tka  intensi  of  Mcfa  party  in  reference  to  suchai^Ucation,  and 
■hall  be  entitled,  with  or  wlthoat  conslderattoo,  to  act  and 

to  ffin  eooaeat  on  the  behalf  of  snch  party  and  such 

aa«nt  hf  mtix  intor  <oi  curator,  or  other  l^al  icuardian, 
>lutt  In  all  ravenis  aa  effi»at«al  aa  if  the  aama  bad  bees 
KiMibyMKh  heir  bimself  wbannf  ftdlifihiuidof  l^paoap^- 
citj'  to  aafe  in  bis  »wn  aSUza." 

Th%  late  Marquis  of  Hastings,  heir  in  poeMBsioa  of 

the  entailed  estate  of  Bowallan,  applteJ  to  the  Court  for 
aothoritj  to  grant  a  feu  of  part  of  the  entailed  lands,  in 
fanntr  of  the  Kilmarnock  Water  Oompany.  in  terms 
of  I  24. 

The  Court  granted  anthorttr  m  cravod,  and  the  Lord 
Oidinary  had  remitted  to  see  the  contraot  duly  exeonted, 
Tha  the  late  Marqniia  died. 

He  was  snooeeded  by  his  younger  brother^  the  present 
Marquis,  to  vliom  the  pedtionOT  was  appointed  &otor 
heottdoru. 

The  petitifHier  applied  to  the  Court  for,  and  ob- 
tUBed  8|>eoia}  power,  as  faotor  loco  tutorig  aforesaid,  to 
ioaUtate  de  novo,  and  fbllow  forth  the  neceasarr  pro- 
ceaflngs  for  granting  the  proposed  feu  to  the  Kilmar- 
MKk.  Water  Comramy,  by  granting  a  fen  to  them  under 
the  Aet  11  <lk  12  Viet.  o.  36;  aad  further,  for  authority 
to  him  to  nve  notice  thereof  to  tbo  Bight  Hononrablo 
lAdy  Ufaud  Bawdon-Hastings,  the  heir  of  entail 

nertt  j^ntitled  to  succeed  to  the  estate  after  the  pregent 
3lU4M^  and  to  Earl  Howe  her  goardian,  in  terms  of 
§  34, 

Inlaial^  hniog  bem  made  to  the  next  hear  and  her 
gnartiao,  as  antboriaed,  the  petitioner,  as  factor  ioeo 
iat»m,  i»v  applied  to  the  Court,  praying  them — 
"it  yove  X<ordiliips  shaU  cfmrider  it  necessary  under  tbo  sta- 
tatt|to  appoint  tUa  petition,  with  the  deliverance  therron, 
tote  furred  on  the  Bight  Honourable  Ladies  Edith  Muud 
BawdonTHastingB.  Bertha  Selgarde  BawdoO'Uastio^,  aud 
Vist^^llafT  Louisa  Bawdon-Hastings,  (the  three  next  heits 
of  4nnt.  ]Catl  Howe  their  guardian,  and  on  such  other 
Hw^nwUas  as  yo«r  LordsUps  may  direct;"  to  appoint 
laflM^tt  Md  advertisement,  and,  if  condderud  n^ct^ry,  Co 


nominate  cnrators  ad  litem  to  the  three  ladies ;  **  after  which, 
and  upon  snch  further  inquiry.  If  any,  into  the  fbcts  and  cir- 
cumstances above  alleged,  aa  to  your  Lordships  shali  seem 
necewary,  and  on  its  being  made  to  appear  that  the  procedure^ 
has  been  regular  and  proper,  U>  interpone  yonr  Lord^ips' 
authority  to  the  proposed  transaction,  and  to  approve  of  the 
petitioner,  as  factor  toco  tutorit  foresaid,  granting  the  foresaid 
feu  to  the  suid  Kilmarnock  Water  Company,  in  terms  of  and 
agreeably  to  §  24." 

The  Court,  aSter  intimation,  advertisement  an4  ser- 
vice as  craved,  appointed  a  curator  ad  litem  to  the 
three  next  heirs;  and  a  doubt  having  been  expessed 
as  to  the  competency  of  such  an  appl^ation  a3  the  pre-, 
sent,  at  iastanee  of  the  tatw  or  &ctor  loco  tutoru  of 
a  pujnl  heir  of  entaU,  rcsuitted  "to  the  Jonioc  Lofd 
Ordinary  to  inqmre  and  report  qiecially  upon  the  oom- 
peteney  of  the  applioation. 

Th»  Lord  OrdiDaiy  veported  the  oass  with  tbs  fol- 
lowing— 

**  iVoteL— Tbe  interiocntor  of  the  Conrt  of  18tb  January  onr- 
rent  requires  the  Lord  Ordinaiy  to  report '  specially  np<m  the 
competency  of  the  application.'  Aud  he  now  b^  leave  to 
report,  that,  in  his  opinion,  the  Covtcann<^«ompewtt^^»nt 
the  prayer  of  the  petition . 

"  This  is  to  be  regretted  in  the  present  case,  becauw  there 
can  be  little  doubt  that  the  prc^oaed  transacUon  would  b« 
very  benefidal  to  the  Marquis  of  Haitings  and  to  the  «ntailed 
estate.  But  since  the  Judgment  in  the  case  of  Vere  of  Stone- 
byres,  V,  16,S89,  it  appears  to  have  been  settled  that  the  heri- 
tage of  a  pupil  cannot  b«  alienated  by  his  tutor  or  factor  foeo 
tutorit,  however  beneficial  the  transaction  might  be  expected 
to  prove,  and  even  although  tlte  alienation  be  in  the  form  of 
a  feu,  unless  such  a  transactloD  be  necessary  to  save  the  ward 
or  his  estate  from  actual  loss ;  and  that,  indeed,  snob  a  trana. 
action  is  not  saved  from  fbture  challenge  by  its  having  been 
authorized  by  the  Court  at  Htm  time  U  took  place. —  Viae  Fin- 
Iay80n8,22d  December  1810,  and  Thomson,  lOtb  Hay  18S7. 
The  object,  however,  of  the  proposed  transaction  fn  quesUon, 
is  not  to  avoid  any  threatened  iamt  but  only  to  athdn  an  ex- 
pected advantage. 

"  The  petiUoner  states,  that  the  recent  lUsentidl  act  does  sot 
reqotre  an  heir  of  entail  app)|ylng  for  the  stabitory  antiioritx 
to  grant  a  feu,  to  be  of  full  age,  and  that  this  oiQission  oon. 
traRt£  with  other  clauses  in  thv  statute  which  expressly  requiiw 
belra  of  entail  availing  themselves  of  power  to  defeat  the  en- 
tail, to  be  in  that  state.  This  statement  is  quite  correct,  and 
the  marked  contrast  between  those  two  sets  of  clanaea  appeals 
to  be  intentional.  The  Court  would  jnvbably  bcdd»  that  a 
minor  beyond  the  years  of  pupillarily,  with  ooncjurrence  of 
bis  guardians,  if  he  any  has,  might  competently  present  such 
an  application  as  tbe  present  under  the  24tb  seotlDU  of  the  dis- 
entail act,  as  an  onerous  alienage  of  heritage  by  a  minorin  such 
a  position  is  not  illegal ;  and  accordingly  the  afiplication  hf 
the  late  Harqui^  who  was  am'norjDU&w,  was  sustained  as  ooB- 
petcnt  by  the  Court.  But  tbe  effect  of  that  enactment  Is 
merely  to  relieve  enticed  proprietors  from  the  fotten  of  tti« 
entail  to  a  certain  eOect  and  under  certnin  conditions,  and 
not  to  confer  upon  them  powers  beyond  what  they  would  have 
if  they  were  fee-simple  proprietors ;  and  in  particular,  it  does 
not  confer  upon  the  gnarduos  of  heirs  of  entail  In  pupillarit?, 
powers  which  tbey  could  not  enjoy  or  acquire  If  the  estates  of 
tbeir  ward  were  held  In  fee-simple.  On  (be  eontrary,  it  does 
not  well  appear  how  some  of  the  conations  of  the  act  sach 
as  emitting  the  afftdavit  required  by  the  Wh  eectScsi— couM 
be  implemented  in  the  case  of  a  petition  by  tbe  guardian  of 
the  pupiL 

■-The  petitioner  likewise  founds  on  the  circumstanee,  that 
your  Lorwtips  have  already  granted  to  him  special  power  h> 
make  the  present  application.  Bul^  of  coune,  that  authority 
in  merely  a  warrant  to  make  ttie  application,  and  does  not 
operate  as  a  Judgment  upon  the  merlu  of  such  a  proceeding. 

"  The  Lonl  Ordinary  regrets  the  more  that  he  thus  finds  it 
neceKsary  to  report  bis  opinion  against  the  otoopetency  of  thbi 
application,  beoaose  he  understands,  that  during  the  depen- 
dence of  the  former  application  at  tbe  instance  of  the  late  Uar- 
quis,  extensive  operations  actually  took  pla<Aej9  M^i^$$^4^ 
of  the  judidal  application  t>eing  carried  into  full  dS^otOBut 
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the  rule  of  law  above  stated  will  not  give  way  to  this  coi)f>)> 
-deratiou,  j  and  tiie  onl.v  safe  and  satitifactory  coaree  for  the 
parties  appean  to  be,  to  apply  for  the  legalizatioD  of  th«  tr&os- 
actioa  by  a  private-act  of  pikrliament." 

SoberiBon  for  petitioner. 

Zord  President. — The  Entail  Amendment  Act  wan  pnm-d  (or 
the  purpose  of  rvlieving  heirs  of  entail  trom  the  fette ni  of  en- 
t^a^  to  ft  certain  extent,  not  for  the  purpose  of  enlaifiing  the 
rights  and  powers  of  persoOB  otherwise  nnder  disabilities,  nulees 
there  wan  a  Rpccial  provision  to  that  effect.  It  was  not  in> 
tended  to  place  papil  heirs  of  tintail  in  n  position  of  more 
power  thao  if  they  bad  been  prorirletore  in  fee  simple,  ur  to 
Confer  on  them  more  powers  tlian  those  which  the  stattitu 
spedally  allows.  This  is  an  appIkatiMi  under  §  24.  asrt  the 
argament  put  to  us  is,  that  not  only  an  heir  of  entail  of  full 
age,  or  a  minor,  bat  that  a  pupil  who,  by  the  law  of  Scotland, 
cannot  alienate  his  heritage.  Is,  by  force  of  §  24,  made  not  only 
a  fee-simple  proprietor,  but  a  person  nri  jmU  in  every  rtiipcct 
The  applicant  says,  do  doubt,  that  the  pupil  must  have  a  tntor 
ad  Mim;  hot,  standing  on  §  24  alone,  it  is  the  htft  U\  po^s- 
rioD  who  can  do  it— «  minor  or  pupil  witihont  curators  or 
tntoTP,  if  we  stand  on  the  words  altme.  But  it  is  said,  tliat 
though  the  clause  says  nothing  uf  tutors,  Ity  law  tlie  pnpil 
coutd  not  do  it  himself.  The  only  clause  as  to  ttitors  is  §31, 
but  it  seems  to  me  to  have  no  reference  to  this  matter.  It  in 
plidnly  a  clause  very  necessary  for  carrying  out  the  parpbiu-s 
of  the  statute,  because,  for  those  piirponer,  various  consents  aru 
necessary,  and  many  of  those  consents  would  necessarily  be 
those  of  pupils.  By  law,  the  tntor  could  not  glTe  consent, 
and  it  required  legislative  power  to  enable  him  to  do  so.  But 
we  cannot  trarry  the  efiectof  thisclause  beyond  the  special  terms 
of  it,  nor  is  there  any  other  clause  which  implies  that  a  party 
under  legal  incapacity  cau  institute  this  procedure.  Therefbn-, 
I  And  nothing  in  this  statute  to  shew  that  a  party  imder  lepal 
incuMcity  can  do  this,  and  no  tutor  or  guardian  is  autboHzi'd 
to^ve  his  consent  to  locb  a  proceeding.  On  nriUier  view, 
therefore,  can  we  bdd  tbiit  the  pupil  is  allowed  to  alleDnte ; 
be  is  legally  incapable, and  there  is  uothiof;  in  the  act  tn  taku 
off  that  legal  disability.  It  is  laid,  that  if  tlio  power  is  not 
granted,  the  heir,  when  a  pupil,  will  lofe  the  nee  of  thbstatnte 
altogether.  That  argument  comes  to  this,  that  it  was  intended 
that  the  pupil  should  have  the  power  in  question.  I  cannot 
help  tbiniiin^  tliat  if  the  statute  had  meant  to^ve  the  pupil 
and  his  tutor  such  power  an  would  not  have  buen  in  the  pupil 
Jiad  be  been  a  proprietor  in  fee-simple,  it  would  have  cxprtissed 
this  power.  An  neir  of  entail  is  not  a  Uferenter ;  but  I  am 
not  prepared  to  say,  that  in  the  case  ,of  a  pupil  Uferenter, 
leave  would  be  given  to  alienate  heritage.  Bat  we  are  dealing 
with  a  partioolar  statute,  and  I  cannot  see  that  that  statute 

gves  ue  power.  How  Ut  the  pupil  here  may  be  bound  as 
rtr,  and  bow  he  Is  to  follow  out  the  obltgatloos  of  his  &thrr. 
Is  another  matter;  but,  as  an  cHiglnal  proceeding,  I  have  no 
doubt  of  its  incompetency. 

Lord  FuUerton. — I  concur,  and  have  not  the  least  doubt 
There  are  only  two  grounds  on  which  the  claim  could  be  put. 
Peht,  The  expediency,  if  not  absolute  necessity,  of  the  pmceed- 
teg.  Bat  that  oanoot  support  the  applioation,  because  it  is  now 
fixed,  that  in  the  case  of  a  fee-^pie  proprietor  even,  the  Court 
yvill  n^^  interfere.  Then  the.only  other  ground  is  the  statute, 
and  ii^  ib  t  do  not  find  any  authority  given  to  a  factor  loco 
(Btofw  'to  do  what  ts  now  proposed.  It  is  true  that,  by  §  81, 
very  extensive  powers  are  given  to  tutors  appointed  for  the 
purpose  of  consent,  and  their  consent  is  declared  to  Iw  equi- 
valent to  the  consent  of  the  heir  himself  when  of  full  age.  As 
to  curators,  i^n,  their  powers  are  iJso  limited  to  consents  : 
Bot,  #lUl  ngard  to  them,  some  difBculties  have  been  raised  of 
late  m  that  very  point,  and  the  majority  of  the  Court  have 
held,  tkat  they  would  require  some  notice  given  to  the  minor 
himself  in  order  that  he  may  give  his  own  consent.  Now 
that  clause  confers  very  special  powers  on  the  tutore  and  cura- 
tors in  regard  to  si  ring  consents  on  applications  nnder  this  act, 
but  It  goes  no  »rther ;  and  the  quesHon  remains,  where  an 
act  is  to  be  done  which  requires  the  exercise  of  the  will  of  the 
party  doing  it,  whether  you  can  take  the  will  of  the  tutor  for 
that  of  the  pupil  ?  I  see  nothing  of  that  kind  here ;  the  Kta- 
tnte  contains  no  authority  for  doing  so ;  and  I  cannot  do  what 
is  asked  of  ui^  u  conbUned  In  the  powers  of  thid  statute. 
IfiTd  Cmringkame  concurred. 

Ltrd  /wry.—!  cannot  arrive  at  any  other  omclusioo.  The 


application  must  be  considered  as  enfirely  dependent  on 
£^twl  Amendment  Aut ;  we  can  call  in  the  aid  mother  «f  tiia 
extraordinary  powers  of  the  Court,  nor  the  Pupils'  l^t^cti^ 
Act.  If  any  argument  could  he  derived  froih  §  i  of  ihala^.tvf^ 
it  wonid  be.  ihnt  as  it  ban  given  powers  in  certain  cases, nion 
extraordinary  powers  cannot  he  presamed  in  btlier  (i^i^ 
Then,  as  to  the  Entail  Act,  §  24  is  the  clause  on  ijrhicK  tW 

Eetition  is  placed.  There  is  another  clause  in  thajt  statoli^ 
Dt  I  do  not  go  into  that,  beeanite,  tmder  that  elttuse,  tEe  hei^ 
m  uRt  be  of  full  age.  Kow,  §  24  extends  the  proidsions  of  Vaa 
Montgomery  Act  to  a  greater  extent.  It  Is  an  onablirig  cUou 
to  enable  the  heir  to  do  certain  thina which,  under  the  entui, 
he  cannot  do,  hut  which  ree-simple  proprietors  or  hei»  ((f 
entail,  specially  permitted  by  the  titatute,  might  do ;  iMit 
doi«  not  enable  the  pupil  to  do  that  wbit^  at  common^  W 
be  could  not  do  The  heir  of  entail  nKCiallyantfaoriied  'bjrIu  i 
entail  to  grant  feus,  could  not  do  so  fn  pupiilarity.  It  Is  wiHi 
rt-Iiictance  that  I  come  to  this  concluuion,  for  I  see  the  bene^ 
which  would  arise  to  the  estate  from  the  ti^nsaetlon  propoHcd. 
Whether,  under  thegeneral  neAiUopeium.  of  the  Court,  anj^lut^ 
could  be  done,  Is  another  matter,  or  what  the  Court  majF  do  in 
a  case  of  special  necesdty.  That  will  be  for  considerauon  m 
another  application,  if  the  petitioner  comes  baok  on  this  o»- 
mon  law,  and  the  nokiU  offiaum  of  the  Court. 

Lord  Ordinary,  Currieblll. — Aa.  Bobertiion,  Boyle ;  HoBtcr, 
Blair  and  Cowan.  W.H.  Aaentt.—U  C&rt.— (W.U.T.)  - 


Viih  JUrwrtjy  1853. 
•  FiBST  DivmoH. 

Jaues  Pa^llon  JamibsoX;  Suspender,  v.  Jaws  WimoV, 

JSeapondent.  .  _ 

Diliftenre — Chatpe.  Hinttte  Craving  Wiirrsflt  to— fiisinrelA 
2  Vier.  e.  114,  §  7— WAsnetAe  pftn  owd  Af«  ifcre  unfittrfBr 
the  cOSiHcocvwMI  of  the  mimU»  crmvittf  mmrriml.  eaifar  i  '^  i 
Vift.  €.  1 14,  fo  eharg*.  by  eiWae'e^a*  extmtf  reyitt^td  fut- 
te»t.  at  lAe  tiufaMV  of  on  auigHt4—'Nott  ifmtftmbati  iiflkt 
charge,  paimed, 

Reler*-nee  to  Oaifa — Sutpension — Prom*— /«a  mptinrioli^' 
eharye  on  a  bill,  on  the  ilalenmt  that  the  eharger  kad  no  bum 
fide  claim  to  the  mm  eonlaiwH  in  it,  and 
holder,  and  referring  the  whole  cate  la  the  charger  e  aath,— 
the  referenre  having  been  lUstained  and  diligence  titled.— 
Qiieiriiiii,  Whether  the  swpender  couldretraet  the  referenw 
the  ground  that  he  had  sultKeqnentlg  acquired  knowledge  "J  " 
proceeding  which  occurred  previouM  to  the  date  of  the  chargef 

SuspenBioo  of  a  charge  for  payment  of  a  bill,  at  the 
instsnce  of  the  respondent,  as  asedgnee  of  the  ori^&l 
holder  of  it,  in  whose  name  extract  of  the  registered 
protest  had^>een  inud^.  . 

The  Lord  C>rdtnary  reported  th«  case  qa  ^at*- 
tion,  whether  the  complainer  is  now  entitled io^zstvsei to 
rcfetencQ  to  the  jcharger'^  oath,"  with  the  ibllo^i^l^^ 

"_5V(rfd— This  ia  a  suppcnsion  of  a  charge'  lor  Wy™?"^*^ 
'the  enm  contaitie^  in  a -bill '%f  exchange.  la'bfc  IM^W  tm- 
penston,  tb*  Miiq>ender  made  varioos  atsfciiwaibr  inpttliiii; 
that  the  charger  bad  not  a  bona  fide  claim  to  tbe^^tw  chatgr^ 
for;  and  he  od'ered  to  prove  thei^  staUrments  by.  aodtbcRl>]r 
refened  the  same  to,  the  oath  of  tlie  charger,  and  twi'tiw 
charger  Is  not  an  onerous  or  bona  fide  bolder  of  tlM~M>  ^ff*- 
missory-ttote  charged  on.  •• '  < 

"  A  'former  suspension  of  this  chaifCB  had  bee*  fnewntH) 
without  any  such  refertrnce^  and,  as  the  Lord  OnlIuq[  nfidx- 
stands,  had  been  reliised, 

*■  This  second  note  was  presented  on  22d  Decembsr  |^1> 
On  the  24th  of  that  month.  Lord  FuUerton,  in  la^vcM  ^ 
caveftt  lodged  for  the  charger,  appointed  the  agents  lOJW^ 
his  Lordship  on  the  Friday  following.  And  on  th^  ^t^M^ 
same  month,  bis  Lordship,  on  oonsignalion  of  £10^  BM^t^ 
expense  of  the  previous  note  of  suspenxion,  su8t«ioy(j|w»fc' 
rencemade  to  the  charger's  oath  ;  ordained  'liULUMMK'' 
granted  commission  tnUr.  Skene  to  take  liis  ili  L».iwBi£^9W^ 
the  meantime  sisted  execution.  And,ou6th  JanUH^iubMHi 
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tbe  wvpender  ntUfled  the  eonditlon  oftbst  luteriocutor  b/ 
coD^nin^  the  £10. 

"  A  period  of  nearly  eteren  months  appeani  to  hare  elapHed 
Ipefbre  tbe  cbai:ger  appeared  to  depone.  Some  portion  of  this 
Aclij  was  coufestfedly  occasioned  by  his  own  indispuettton. 
Bat  the  cause  of  the  delay  for  the  greater  pari  of  that  period 
■tnit  put  very  clearly  stated  at  tbe  diacnssfon  at  the  bar.  The 
drirftt^.  boweTer,  did  appear  to  depoue  on  tbe  reference  vn 
itt  iii  day  dt  Korember  last ;  and  ihe  suapender  on  that  oo- 
aUim,  inHtead  Of  proceeding  with  the  examination,  stated  that 
lie  retracted  tire  refun^nce,  aad  lodged  a  note  craring — (1.) 
tobealluwed  to  withdraw  the  reference  ;  and  (2.)  to  be  allowed 
to  amend  bis  note  of  S'Wpension  by  oddiiiK  to  it  a  statement 
of  a  pracecdlng.  which,  as  he  alleges,  tooic  place  on  or  abont 
lltb  November  1851.  Tbe  charger  oppo^  this  demand. 
'nU  dIscQ«t1on  raises  a  point  of  practice  of  ifeneral  importance ; 
Rod  as  the  ulterior  course  of  procedure  in  this  case  will  be 
(liferent  according  as  it  la  decided  in  the  one  way  or  the  other, 
the  Lord  Ordinar)'  duenu  It  jirpper  that  it  shottld  be  settled 
by  i&e  Tn'nei'  HooseJ 

*'Ia'ChaIaleT^  18ih  February  1818.7.'C.,  and  otbei''caseB, 
tbeOMrt  has  allowed  parties  to  tetracCrefVirences  to  the  Oaths 
uf  their  oppooeuts,  when  the  retraction  did  not  appear  to  har« 
heen  prbposed  for  an  Improper  purpose.  Bnt  the  Court  has  re- 
tmeA  to  admit  ouch  a  retraction  when  It  has  appeared  to  be 
made  for  tbe  purpoae  of  obtaining  an  undue  advantage — Vide 
Oalbiaith,  SSth  Nov.  1827.  7  8.  &  D.  63.     .  , 

"  What  appears  to  the  Lord  Ordinary  to  make  the  pieseot 
esse  an  iiuporiant  one  as  a  precedent  Is  this,  that  were  it  to 
Itt  held  that  a  party,  after  obtaining  the  Itcuefit  of  a  dst  of 
diligence  in  tlie  Bill-Chambet,  on  hia  making  a  reference  to 
the  oath  of  th«  creditor,  is  afterwards  entitled  to  retract  the 
Teference  when  the  creditor  appears  to  depon  without  any 
change  of  circumstancis  to  ju  tify  ancb  a  course,  this  device 
WQulaBO  doabt  be  frequently  and  fraudulently  resorted  to  In 
order  to  obtain  nn^ue  delay;  and  tbe  Lord  Oidinary  is  not 
aware  of  any  case  where  a  party,  after  obtaining  tbe  b«oefit 
of  arist  of  fUllgence,  in  coitsequeuoe  of  making  a  reference  to 
tbe  oath  of  bis  creditor,  hs«  b«en  allowed  to  resile  from  that 
refdrenoe.  On  ibe  other  hand,  great  inj'iatice  mlKbt  often  be 
■Mtained  by  partiea  w»re  tbey  not  to  be  allowed  so  to  resile,  as 
was  fimiUjr  ataied  in  tbe  ofAoions  of  tlie  Court  Id  tbe  case  of 
Cbalmeis,  above  referred  to.  In  the  present  case,  tlte  tlate  of 
tbe  proceeding  s^d  to  have  taken  place  on  24th  November 
1851  was  about  a  month  before  even  the  note  of  smpensiou 
was  presented ;  hot  he  stated  at  the  debate  that  it  wes  not 
th«a  luiowu  to  htm.  His  alleged  subsequent  knowledge  of 
Ibat  proceeding  is  tbe  only  change  of  cirvumstanccs  alleged 
l<y  hira. 

"  The  suspender  admitted,  that  If  he  were  now  permlttetl  to 
retract  his  reference,  tbis  could  only  be  on  condition  uf  his 
paying  the  expense  which  the  nrference  and  Ita  retraction  has 
canwd  to  the  chai^r. 

"Tbe  LordX>rdiuary  at  first  thonght,  that  in  order  that  the 
Ooort  might  have  all  tbe  facbt  of  the  case  before  them  in  the 
printed  papvis.  the  note  of  suspension  might  bo  amended  as 
propovd  by  tbe  suspender,  and  answers  might  be  lodged  be- 
ftM  roporting  tb«  case.  But  as  what  the  suspender  referred 
9m_llm/ma»  mtfortk  imlUnoi*a$\t  vm pntaUed.  it  would  not 
bei^oper  to  allow  that  note  to  be  answered  until  it  be  settled 
wht^er  or  not  that  reference  is  to  be  allowed  to  be  retracted." 

lo  the  Initer-}  louse,  the  suspender  raised  a  fresh  ob- 
jiuiiia  to  thfr  HBa^gBuoa,  tu.  tiuU  the  pUce  and  date  were 
otofttf^  at  the  cominencement  of  the  minute  for  the  rc- 
spoihdebt,  aa  ajjsignee,  craving  warrant  to  charge,  which 
wW*  &t»l  disciepanoj  from  the  statutory  form — 1  &  2 
Vict.  c.  1 14,  §  7,  sjhed.  5;  Sim  v.  Yuile,  loth  Nov.  1846, 

t^i  Prmdfnt  ~AheT  tbe  decision  in  the  case  of  Sin,  I  da 
Dtft-tee-tbat  we  can  do  anything  else  tlian  pass  this  note.^  I 
see  uo  ground  for  holding,  that  what  was  held  essential  in  Bira, 
fxKclearly  tjot  su  here,  as  to  preclude  us  from  paxsiiigthe  note. 
Ylrenfla^ocfl  to  uatb  hasnothini;  to  do  with  the  matter;  that 
ctS^tiot  cm*  tbe  irregularity.  Therefore,  seeing  how  the  Court 
^^sft'  tHtti  the  case  of  Sim,  1  think  we  roust  pom  tlie  note. 

'i^  \n  the  House  of  Lords,  quoted  by  the  res|*oiident, 
MbnV.  Ctark.ldth  Feb.  1819;  Monse  of  Urds,  24th  July 
'^!9(Attdntii>tho  poinL  That  judgment  proceeded  on  the 
tl^jj^lMr  «1I  the  statute  required  was  thert-.    Here  tno 


things  are  said  to  be  awantlng.— tbe  place,  and  the  date. 
Whether  these  are  essentialti,  will  be  decided  hereafter.  In  tbe 
meantime,  ufter  the  judgment  iu  Sim,l  thluk  we  canDotalloW 
this  diligence  to  proceed. 

The  other  Judges  concurred. 

llie  Court  pronounced  the  following  interlocutor:— 

"The  Iiorda,  on  report  of  Lord  Cunieliill,  and  having  he'ard 
parties  on  that  report,  and  on  the  objection  stated  at  the  bar 
HS  to  the  irregulaiity  of  the  diligence — In  respect  of  there  being 
no  place  or  date  to  the  application  by  the  assignee  for  warrant 
to  chaigo.  remit  to  the  Lord  Ordinary  to  pass  the  note." 

Urd  Ordinary,  Currlobill.-'Jqt.  Toung;  C.  &  0.  Fllbcr, 
as  (I  Agmtt.—AU.  Hector;  Uuntar,  BliOr  A  Gowao,  MiJA. 


17fA  Fthruary  1853. 
,  Second  DiviaroM.  "  , 

.  Xaa  fiuuBCiMia  &  GbAsoow  Bank,  Pwsueri^  «.  ^ 
WiLLUM  8tbbl8,  2>e/«a(/er. '       .'   ■  ■ 

Obll^sUon — Perionni  Liability — Agreement — Conttruetlon — 
Proot —  Ttrmt  of  mtaiiVes  nf  offkr  and  acceptance  in  regard  to 
the  purchatt  of  a  ucarity,  and  circunutancea  in  which — Hcbl, 
in  an  action  for  implement  against  Ihe  o/^rer,  (I.)  That,  under 
the  miMfivei,  the  defender  tens  pertoually  and  indiuidually  liable- 
(i.)  That  it  wat  ineompetent  far  him,  by  reference  to  cnrree- 
pondence,  whether  prior  or  pott'-rior  to  the  date  of  the  mU- 
xioee.  to  thew  that  the  under tlandimg  of  vartiet  woe,  that  he 
had  bound  himeelf  in  them,  not  indioidtulfy,  bnt  cnfy  at  repre- 
tenliag  third  partita  in  the  enpacity  of  their  lum  agent. 

Awigiiaiioa  — AbKoluie  and  Ueileemable  RiKbts — A  parig 
held  aimb$oiat«  ditpoailicn  with  infeflment  oversubjeett  belong- 
ing lo  a  party  who  wae  a  fterwtude  tequeUrated,  There  wau  no 
b'lek'letier  or  nimilar  doCumrnl  qHalifgimg  the  diapotition,  but,  in 
the  deblor't  tequeelration,  the  holder  claimed  aa  a  creditor,  pain- 
ing and  dedacling  the  aubjecln  held  by  him  ai  a  mera  tecuritg. 
Thereupon  another  pemon  hueing  entered  into  an  agreement  with 
the  Creditor  to  pvrchaae  hie  right  in  the  aubjeeta  held  by  him, 
the  aeller,  in  claiming  implement  from  the  purehaaer,  tendered 
an  aeiignajion  hie  right,  deaertbing  it  aa  in  aeeuritg  for  a 
debt  apecijied,  while  the  purehaaer  inmted  thai  it  ahomld  b» 
unsigned  in  the  name  abtofule  form  ii  which  it  tlood  in  the 
ttllera  title*.  Qfie«iioii,  Whether,  in  the  circnmttancea,  the 
aeller  waa  bound  to  assign  ubsolittely  f  Uut — Held,  that  whe- 
ther the  aeller  waa  no  bound  ur  not,  the  extrajudicial  refusal  of 
the  seller  ao  to  at*igH,  did  not  am-mnt  lo  a  failure  of  imfUe- 
ment  on  hit  part,  and  waa  no  defence  against  the  purchaser's 
liability  in  an  action  against  him  far  JulJUmtnt, — the  stUer 
offering  to  grant  an  aasiyitment  in  sack  terms  as  might  ts  md- 
juated  by  the  Court. 

Archibald  Brothers  became  bankrupt,  and  were  seques- 
trated in  January  18ol.  A  competition  for  the  trus- 
teeship took  place  between  Messrs.  Foulds  and  Meldnun. 
U'he  defender  acted  as  law-  agent  in  the  competition  for 
Foolds  and  his  aapportera,  while  the  pursuers,  who  were 
creditors  in  the  sequestration,  Cavoured.  the  claims .  of 
Meldrum. 

'llie  pursuers  held  in  seourity  of  their  debt  a  mill  and 
other  t^tablti  subjects  belonging  to  the  bankrupts, 
^'he  dispoulion  on  which  they  were  tnfeft,  was  in  the  form 
of  absolute  sale^  and  was  not  qualified  by  any  bock- 
letter  or  umilar  document.  The  pursuers  claimed  in 
the  sei|uc5trationj  and,  in  their  affidavit,  specified  the 
subjects  OS  held  by  them  in  security,  valued  the  security, 
and  claimed  on  the  balance.  They  also  held  a  lease  of 
the  subjects  from  the  bankrupt,  and  this  was  also  valued 
and  deducted  as  a  security. 

lu  the  competition,  McIdrum  was  preferred  by  the 
Court  of  Session,  and  an  appotl  preaeBtel  ibr~F<uiid$  to 
the  House  nf  Lord!>.   Id  PlGkti^itoV:ftMfH^^M-tbj 
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folloiritig  iiiiwiveM)^^  was  addressed  by  the  defender  to 
the  pttTBuers: — 

"  Olaigm,  2(M  Odober  1861.— To  Cbarlw  Jamn  Kerr,  Esq., 
Secretary,  and  forbeboof  of  tbe  Edinbutgh  and  QIaagowBaDk, 
Ediahnrgb — ArdubaJd Bro'rt  Seqa.—l  hereby  offer  you  the  som 
nfx4&85  for  an  asdgnmetitto  thedebt  dueto  tbebank  by  the 
banknipta,  opoa  makiDg  payment  of  which,  tbe  bonk  shall  be 
boaod  to  coQTey  to  me,  or  to  my  assiEneea  at  our  expeuso,  all 
riglit  or  interest  belooglog  to  tM  baok  in  the  lands,  mill,  and 
roacbiDery  at  EeiUerBbraa,  under  tbv  aUwIate  conreyance  in 
IftToar  of  the  bank,  and  relative  lease,  and  I  will  free  and  ro< 
liflve  tb«  bank  of  all  feu-dut[<;8  and  other  burdens  afiecUng  the 
subjects,  past  and  fbture,  bo  fur  as  not  already  paid,  and  un< 
dertake  the  ret^nsibility  of  obtaining  the  consent  of  ttie  Eurl 
of  Hat,  as  superior,  to  tbe  conveyance  of  the  eubjecta  in  my 
&ronr.. 

<*  In  regard  to  tbe  mode  of  payment,  I  am  to  bare  Uie  op- 
tion of  paying  £8000  in  cash  on  or  before  1st  December  next, 
and  the  balance  by  a  bill,  with  security  to  the  satisfaction  of 
the  bank,  at  twelve  montlis  from  1st  October  current.  If  I 
settle  in  thli  manner,  1  shall  only  be  chargeable  with  interest 
at  the  rate  of  two  and  a>half  per  cent-  upon  these  sums  respec- 
tlvely»  from  said  1st  October  correiit.  If  I  do  not  pay  th« 
X8000  in  cosh  as  alK>ve,  then  I  shall  be  bound  to  pay  that  sum 
by  bill,  with  security  to  tbe  satisfaction  of  the  bank,  at  Ax 
months  from  said  dato  ;  and  in  that  cose  I  shall  be  charge- 
able witit  Interest  at  tbe  rate  of  five  per  cent,  on  the  whole 
price,  from  the  said  1st  of  October  current. 

"IshdII  have  the  foresaid  period,  until  Ist  December,  to  find 
the  cash,  and  name  the  security.  Tbe  above  price  Is  to  be 
beh)  as  in  full  of  the  outlays  in  keeping  up  tbe  mil],  and  the 
eipensos  incurred  by  the  bank  and  by  Mr  Meldmm  In  the 
oompeUtion  with  Hr.  Foulds,  and  which  have  been  ascertained 
to  amoimt  to  £2B6  ;  aod  it  is  a  oondition  of  Uiisanaogement, 
that  Ur.  Foulds  withdraws  his  appeal  to  th«  BouiB  M  Lords, 
to  which  tbe  bank  were  parties. 

"Tbe  bank  sfaa]!  be  entitled  to  retain  pOKeasionof  the  vari- 
ous bills  consUtuUns  tbeirdebt  against  tbe  bankrupts,  as  they 
do  not  iotend  to  assign  to  me  any  right  of  action  against  the 
oo-<^>ligaots  thereon,  but  the  bank  undertalu  to  produce  the 
bills  on  all  necessary  oocarions,  to  support  the  assignation  In 
my  favonr,  to  tbe  extent  of  a  claim  og^nst  the  estate  of  the 
■old  Ardiibald  Brothers.  Tbe  baok  are  to  be  entitled  to  re- 
tain any  payments  received  from  other  obUgontsfdnce  tbe  date 
of  sequestration,  and,  in  their  assignment,  they  will  give  war- 
randice frtun  &ct  uid  deed  only. 

"  ta  tbe  event  of  this  offer  being  declined,  it  shall  not  bo 
competent  for  you  or  any  other  party  to  found  upon  it,  or  upon 
the  previous  corretfpondeoce,  either  in  the  proceedings  with 
Mr.  Foulds,  or  any  other  proceedings. — I  am,"  &c. 

-  WlLLIAX  StBLt." 

Mr.  Kerr  reiOiedr  on  24th  Got.  1851,  as  foUows:— 

•*  WiuUAK  Stxkli,  Esq.,  Writer,  QloBgow.— Dear  Sir— I  this 
morning  received  yoar  offer,  of  which  a  copy  Is  prefixed,  dated 
22d  Inst.,  which  I  submitted  to  the  directors  tbls  day  ;  and,  as 
authorised  by  them,  do  hereby  accept  thereof,  on  tbe  condi- 
tioBB  therein  mentioned,  with  tbe  explanation,  that  the  out- 
la)-*  on  tin  mill  an  merely  those  outtays  which  ban  been 
borne  h^f  tbe  bank,  but  not  any  expenses  or  outlays  on  tbe 
mill,  which  tbe  trustee  Mr.  Meldrum  may  liave  made.  I  have 
no  donbt  this  is  In  accordance  with  your  own  nnderstandiug. 
1  am."  &C.  "  Chahlbs  Jahh  Eaaa." 

The  defender  having  aOowed  the  Ist  Deoemb^  to 
pass  ^rtthont  payiDettt  of  the  £3000  qwinfied  in  his  let- 
tor,  the  pursaers  pressed  for  paymeDt,  at  the  same  tune 
proposing  to  grant  him  an  asugqation  in  the  terms  men- 
tioned by  the  Lord  Ordinary.  Tbe  defender  refiised  to 
accept  an  assignation  in  these  term?,  wherenpon  the  por- 
merSj  in  Pebraary  1852,  raised  the  present  action,  con- 
cluding fof  impleqient  of  the  agreement  on  his  port,  they 
granting  him  an  "  assignment  or  conveyance  in  terms  of 
said  missives,  as  the  samo  may,  if  necessary,  be  adjusted 
at  the  S^ht  of  tjnr  sud  Lords.*' 

Hie  Lord  OrcBnuy,  on  4th  Deo.  1852,  pronounced 
the  folhnring  interloci^r; — 


"  Kepels  tbe  defences :  Fhidi  that,  upon  gnntlag  tM  it. 
llvering  to  tbe  defender  a  deed  of  asaignment  and  convmnee, 
in  terms  of  Uie  missive  libelled,  as  tbe  same  may  be  atyacttd 
at  the  si^tof  tbe  Lord  Ordinary,  the  porsnera  are  entitled  to 
deeree  against  tbe  defender  fbr  the  prindpiU  aant  tt  MttH 
Sterling,  with  tbe  legal  internt  thereof  ftom  tiie  1«  diqr  <( 
October  1891,  and  In  time  coming  tlU  payment;  aad  arefM* 
ther  entiUed  to  decree  Ibr  the  expense*  Inevncd  or  ta  be  kt- 
onrred  by  them  in  the  preparation  and  nvbtag  of  Ike  Mid 
deed  of  asaignmnit  and  convieyanGe,  and  obo  to  decree  ia  Imidi 
of  the  concloalonB  of  relief  and  tor  tbe  expenses  of  wmm; 
and  appcrintt  the  eaoie  to  be  enrolled  Id  the  nkotioa  Ml^  vitb  a 
view  to  fbrtber  inocednre.  ' 

"  The  present  action  h  brongfat  for  tnttennil,  by 

payment  or  otherwise,  of  an  igrecment  betvcen  IM  fntmm 
and  the  defender,  dated  the  90tfa  of  October  1801.  It  is  s4^ 
dressed  by  tbe  defender  to  Oharles  James  Kerr,  Seq,  Seeretm 
and  for  behoof  of  the  EcQobargh  and  Glasgow  Bank,  BdtoheiA 
and  b  given  mrfittffnt,  with  tbe  relative  letter  ef  aao^tsace  by 
Mr.  Km  to  the  defender,  dated  tbe  a4«h  Of  October  lKI,i8 
arridas  8  and  9  of  the  revised  condeacendwce.  It  la  mhqm 
■Mry  to  redto  tbem  here. 

*•  The  defence  is  twofold.  Intbe>fr«f  plaee,tbatthed<Ande^ 
against  whom  penooally  the  oooclusions  of  the  action  ait  £• 
reeled.  Is  not  bound  individually,  bnt  only  as  tbe  reprueMatirs 
of  other  parties,  against  whom  abme  the  pwaaers  bare  tbiif 
remedy  ;  and  teeondfy  and  alternatively,  that  tbe  pweMi^  ly 
refusing  to  grant  a  disposition  In  tbe  terns  wUdi  tfat  eoBCnM 
requlTM,  and  so  exposing  the  defenders  to  loeSf  hsn  not  im- 
plemented  their  part  of  tbe  contract 

**  The  Lord  Oidhiary  is  of  opInkHi  that  neither  deCenee  eaa 
be  sustained.  Looking  to  the  terms  of  the  contract,  it  tsnoi 
easy  to  conceire  any  form  of  words  by  which  an  jfidwirfwaltAH- 

?ition  could  be  more  efibctnally  and  aneqnivoeall/  oooetitatBl 
hen  ta  no  direct  or  fanmSdrnte  reference  to  oansiitvcAiata 
any  pert  (tf  the  defimdei's  letter.  He  does  not  Und  tbe*,  •( 
refer  to  any  authority  on  which  be  is  acting.  In  evei7lui| 
which  be  stipulates,  whether  in  ofier  or  in  reqtriaitton,  bs 
speaks  In  the  flnt  person,  for  himself  only,  and  tbb  In  a  feoa 
so  varied  and  so  tnten  repeated,  as  to  leave  beyond  donbt  Ibe 
meaning  of  tbe  tiansactloa  a»  it  must  be  coUected  ftnm  As 
agieennBt  itself. 

"  The  defender  scarcely  maintained  that  tbe  letters  retorsd 
to  eouM  bear  any  other  coostmc^B;  bo  the  contended,  thalia 
the  circomstaoees  of  tbe  case,  and  with  lefersDoe  to  a  previsai 
correspondence  of  con^erable  length,  be  coold  only  be  beU  to 
have  acted  as  agent — that  tbe  agreement  itself  referred  to 
the  arrangement  of  certain  proceedings  in  Conrt,  pertloakily 
with  respect  to  the  withdrawal  of  an  appeal*  In  which  he 
not  tbe  party,  but  acted  as  agent  only— that  tlda  urneied 
■till  more  clearly  from  the  wbole  correspondence ;  and  sltboBgh 
It  had  resulted  in  the  interchange  of  letters,  which  in  fern 
bound  him  individually,  the  pursuers  knew  that  soch  nenr 
was  the  intention  of  the  party,  out  he  retained  tbe  chuaotsr  gf 
■gent  in  tbe  last  proceeding  as  well  as  in  the  fermer. 

**  Wbetber  any  reference  to  preoetttng  oocrespondence  b  a^ 
niisdUe  to  qualify  an  agreement  an  diattnct  aod  nneqalveMl 
01  that  Itbdled,  might  well  be  disputed,  and  tbe  Lord  Ordiauy 
has  seen  very  few  cases  which  shewed  mora  dearly  tbe  |l» 
priety  of  refusing  any  soch  reference  fbr  the  pntpuee  of  CB» 
trolling  the  construction  of  tbe  instroannts  wWicb  giv»  tU 
raanlt  of  tbe  traoncttan.  Bnt  it  seems  admimibfa  — d<ifcit 
befc  to  tbe  oorre^ondenca  and  diseuMtaaaia  flC  tba  iMNk-lkil 
tbe  Court  may  see  the  relative  porito  of  the  pwtisBtttis 
time  of  entering  into  tbe  agreement,  to  the  effect  of  re«MiV  H 
with  fall  knowledge  of  their  re»ptctive  positiooSb  To  lHa«> 
tent  the  persoeia  did  not  deny  tbe  relevaaoy  ef  toeitiagi— 
tbe  eorre^Kindeaca,  maintaioiDg  atso^  that  even  if  it  were  mi 
for  a  stroager  purpose^  tbe  oowdoiion  wotiUba  inttaaitimer, 
and  ag^st  the  defender.  -i  . 

"  The  Lord  Ordinary,  therefore,  has  taken  tbe  iM9lt0 
that  was  reqnind,  Ibe  result  of  wUeb  may  be  vwQr  mv 
suted.  Tbe  Messrs.  Arcbibsld  became  banknq^t  to  JflMV 
1851.  Tlie  pursuers  were  their  creditors  for  a  aom  CSMpV 
£ld,000,  but  held  beriteble  secnrity  over  certain  htiUiiimJ0^ 
j«cts,  including  a  mill  and  iu  machinery.  ^Clw 
constitnted  by  diqiodtion  sx  faek  absfdatc^  and 
Tliey  claimed  imon  Um  bankrupt's  < 
tbey  speotfled  oMir  aecuri 
inMtnwnt,  valued  It,  andOi 
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tttn  tame  for  Um  offtee  of  trastea,  Mr.  Usldrain,  ucouMMt  In 
Bfintwrvb,  bcfatg  iupported  hy  tbe  pursnets  sad  om  teetUm  of 
ftp  cMditort— 'Mn  FouldS)  (uteooauat  fai  QUegow,  twiog  aap- 
Mrtad  Inr  aooibor  leeUoii.  In  the  &ad,  their  Lordships  oi  the 
Swwi  DMttou  pwiMrtJ  Mr.  MMmm,  vbo  was-  dttly  cod- 
Imed  br  the  SheHf,  bnt  the  «m«  «m  ttken  b;  appeal  to  tbb 
BMNTof  Lonla.  It  woqM  uppcnr  that  the  defender,  to  the 
cmtwaf  'ttte  eompDittion,  had  acted  for  Mr.  Fouldi  and  tbe 
ovditMM  *ho  ropportod  hin,  and  that  in  the  Utigatiod  cooae- 
^ttmc  opoR  the  eoDtpetitlAn,  he  had  acted  for  Mr.  fbnlda,  who 
t«  tb»onhr  parqr  to  tl»  Ht^tlon.  How  fu  Mr.  Fealda  wai 
mfptuwi  in  the  eompetitiea  by  tbs  etediten  irbo  origiaally 
voted  for  him,  bowbMe  appear* ;  and  h  oevtaih^  does  not 
tdkNr  that  sU  or  any  of  the  credHora  who  Toted  for  him 
MM  wmon  the  titigatkxi.  In  theae  dnnmstaacei,  ao  Ikr 
m  nglras  the  eorraipondetwe,  wiridi  tbe  Lord  Ordhiaiy 
Am  iiot  tldnk  It  neeemry  to  detail,  the  defeodsr  openod 
•  nVMlatlatt  with,  tbe  patvoeraf  for  the  pwfkwe  of  porchaa- 
kf  ma  pDreaeH*  aMu  apcM  tbt  baakmpl  «ttato)  ind  it 
no  taibt  ai^KAft  froai  thti  oorretpuodeDoe,  tiiat  In  MoUog 
tfah  ptv^til  and  omueqaent  negotlatton,  the  defender  was  not 
tRDueting  OD  his  own  aoooont,  but  had  oonetttaento  beUnd 
Urn,  fot  whoae  bt/boof  be  c&me  forward.  Id  hia  WtfrMpoiidenoe, 
b»  ifeikl  repeatedly  of  bis  Olienta  and  Ms  conMitnenta,  and  in 
■craeiif  Ae  fatten  writcw  on  beb^  of  tbe  punaen,  a  simibu: 
KTf  general  leferaiiee  H  Bid&  Bdt  it  li  raottrtMibla  and  iitt. 
lortaat,  that  tb«  defender  «owhm  atatea  who  hia  CMUtHoenta 
ait— (rtwthtfr  Mr.  Foobh  alotie  wia  tbe  only  party  to  tbe  liiiga. 
tiott,  or  Un  pefMhal  credttora  anpporting  Mr.  FoaMs,  dr  whioh 
of  them,  if  any,  or  the  baulcmpta  thMtselraa,  or  tbelr  perKmal 
MeaSM.  farther,  wbll*  the  correapoodetite  la  thtu  Indeflnlie 
Mthia  point,  vxpmiiooa  are  aaed  which  boaM  give  tbe  wotd 
'munumu'  at  one  time  a  hur^er,  and  In  othan,  a  inoht  re- 
strfHMspplleatlant  tdd  ib  the  debate^  the  cooAeel  fto  tbe  de- 
ftbder  was  atiftbte,  frotn  the  ei>n«flpendence  or  any  document 
la  pmess,  to  antwer  the  ^oeatiub— Who  »ere  the  defender's 
tiumnetnt  t  Htn  faaalt  catte  Rtmply  to  thia,  tlutt  h6  had 
constltaents ;  who  they  were  dU  not  Appe«»,  nor  ma  any 
Mtfiwliy  ttota  them  prodooed. 

*  It  Is  in  these  choamstancea,  and  as  tb»  refeolt  of  Maoot- 
M^mdenoet  that  the  letters  paaaed  wUob  ooiiatitDtod  tbe 
ttReowBt.  The  Lord  Ordinary,  looking  to  thatoorreapuidenee, 
wwlwrttftdocs  *>  for  the  admiealble  porpMeef  aacertainlng 
tiM  dKumtstaoes  in'  irhich  the  partiea  tramacted,  or  more 
QoeattORsbly^  for  the  purpose  of  constming  the  agreMBent,  can 
sbd  nothing  whatercr  to  control  Ita  plain  import  The  piir- 
Mten  nfght  very  well  underatuid  how  it  waa  tbe  defender  came 
fcnrard.  Tbey  might  be  v*ry  well  pleased  to  know  that  he 
ted  oMmdtnebts  betrlnd  him,  and  tiiat  circamatmce,  genenlly 
kfnvR,  might  give  htan  both  credit  and  audioHty  in  tbe  traoo- 
MIdii,  wllnout  tnqntring  who  tbe  conatltoenta  were,  or  how 

were  bound ;  bnt  tbe  fiict  that  stvenl  patties  were  um- 
eerned,  was  a  very  important  reason  for  taking  the  defender 
dlieotty  and  personally  bound,  and  not  louking  beyond  him. 
Hie  pumers  very  reaaonably  looked  to  bim  alone,  leaTlog  bltn 
to  ftdd  hta  owft  rdle^  aad  ui  stub  tenni  as  he  might  iHeasu, 
Ihm  partiea  «liotB  ha  alone  knew,  and  aoandttig  to  arraoge- 
vum  of  whkih  he  alone  was  cognizant.  It  la  difficult  to  sup- 
pdn  tbat  they  thcmld  here  acted  otherwise.  Obserre  bow 
■thy  qaeitiotti  remain,— whether  the  censtitaenta  were  to  be 
~  bMittd  Joititly  and  avftraUy,  or  acconlinit  to  tlieir  respeotive  ifi- 
teMk  ■  dHMHtorsr  of  with  what  liaUMticB  for  each  otbar'a 
MlHN^«iid#batiraM«M»irdiefF  AU  tWa  beetiM  nadeoesBHy 
^It*  m  tfefender  ioterpDaed  ttidlykluaUy,  the  punttar*  belDg 
Mhlied  vNh  his  credit ;  and  it  is  diffloult  to  toppoae  that  ather 
in  tiew  a  transaction  of  a  different  cbaraeter,  while 
Vndcfsader  nerer  hinted  any  exi^aiiatlob  who  hit  oonstitueots 
*ett,  or  htfw  It  was  proposed  they  riiookl  be  bounds 

*  ft&t  thwe  are  OtW  docamenta  hi  proceM  very  eonolasiTe 
<tt  tbe  point.  The  defender  has  himself  Made  a  Tbrfety  of  pr»> 
*neflDM;  gtsteniKy  h^ded,  'Terms  of  AttaiDsement,'  and  In 
wn  of  tlftse  k  JrtatH  hithi^i/  at  ttJrihg  hwAa  vn  kfmi  nme^mbs 
to  MtisAs.  J.  ft  W.  Att)blh4ld  ana  their  p«*sooil  creditors, 
MdKfltiHs  Vtth  the  add)tioa  of  Archibald  Brothers,  and  some- 
tHbet  MUi  the  addition  of  Mr.  Fooldl,  In  ode  caSe  Ibb  qmK. 
Ikxma  laietqltted,  linU  the  prupbSaJ,  though  made  by  Mr.  Steele. 
HiWIb  iMpbo  of  lAmcs.  J.  &  W.  ATwblbald,  tlielr  persoDal 
^WHH  ^  ttr.  J.  C.  VoaMa.  These  ars  produced  by  the 
'KNri^'tin^fi;  fn^t  without  any  atNtemeiit  df  tha  drcan- 
*»IUM  l4  irbtgi)  tfa»)r       lUed  uruflend  to  the  eoutdcni^u 
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of  the  paraoen,— 18  to  all  whidi  the  paftWa  are  net  agreed. 

But  they  are  tbe  defender's  productions,  and  tbey  shew  that 
the  defender  himself  contemphited  incurring  peraotiid  liability, 
without  reference  to  direot  liability  of  constituents ;  for  that 
certainly  is  the  meaning  of  taking  bnrdta  on  himself.  Tbe 
pursuers  might  not  huve  approred  that  form  of  periontal  obli- 
gation, and  might  have  reasonably  wished  to  leave  the  coasti* 
tuents  OBt  of  the  transaction,  when  tbey  came  to  adjust  it  vltl- 
matvly ;  while  the  defender,  on  the  other  hand)  might  hav«  no 
objection  to  ttie  change  of  form,— tbe  substance  Iwing,  tliat  be 
was  personally  bound.  These  last  prodoctions  are  coadnslTe 
In  two  views  :-^-tiiqr  jvatiily  the  IbfemuM,  in  tin  Jirtt  place, 
tiiat  the  defender  meant  to  become  bomid  indiTOtaaUr  and 
directly ;  and,  in  tiie  Keond  place,  giving  the  utmost  eneel  to 
the  exception,  where  tbe  agre«ment  is  made  to  run  with  the 
bankrupts  and  their  personal  creditors  themselves,  il  sbews  so 
little  to  bare  been  settled  In  the  course  of  negotiatioii,  that  tbet« 
could  be  DO  ground  for  disturlsng  tbe  inforeiloe  to  Im  dnwn 
from  tbe  terms  of  th*  agreemeut.  It  Iras  very  nlach  fa  Ala 
view  tiut  thA  Inrd  Ordinate  marked  the  |»eeeat  Date  hs  one 
shewing  the  danger  of  any  reforonoe  to  previous  correspondeoos, 
to  the  effect  of  controlling  construction. 

"  Before  leaving  this  part  of  the  case,  and  ib  coming  to  the 
second  point  of  defenoe,  it  is  not  without  importance  to  obeerre, 
that  when  the  defender  came  to  demand  eMoutlon  of  tbe  con- 
tract, he  proposed  that  tiie  conveyance  to  ba  taken  sboutd  be 
granted,  not  to  his  constituents,  bat  directly  to  himself  without 
any  reference  to  them.  In  requiring,  thetefote,  Implemebt  of 
the  contract,  he  proposed  perfotmanoe  in  fltveilr  hlms^  In- 
dividaally,  though,  in  giving  il,  he  would  now  subatitato  another 
party. 

"  Upon  the  mo»d  part  OC  the  defence  just  referred  to,  the 
Iiord  Ordinary  has  also  been  led  to  folrm  a  idear  opinion  i^nst 
tbe  defender.  What  was  stipalated  in  the  qreemeat  was,  that 
the  bank  (the  pursuers)  ahbold  convey  to  tbe  defender  or  bis 
assigneeu,  at  his  or  their  expense,  all  right  and  Interest  beloog- 
iog  to  tbe  bank  {lha  pursuers)  in  ttie  lands,  mill,  and  macitinery 
at  Keillersbrae,  under  the  absolute  conveyance  la  fiivour  of  tbe 
bank,  and  t-elatite  lease, — tbe  defender  undertaking  tbe  te#poB- 
sibility  of  obtaining  tbe  conourrebce  of  the  Eaii  of  Mar  in  the 
Conveyancuof  the  subjects  in  his  favour.  The  pursuers'  title 
was,  as  here  stated,  by  disposition  tx  /adi  absolute,  by  iofoft- 
meat,  and  by  a  relative  lease.  But  tbe  subjeota  were  thus  hdd 
in  security  only,  and  tbe  pursuers,  in  claiming  under  the 
sequestration,  and  valuing  the  security,  and  prodsdng  the 
writs,  had  judiaalis  tutritied  thrir  right  to  a  tmurity.  On  tbe 
other  hand,  what  tbe  agreement  stipulated  was,  not  an  absolute 
Conveyance,  which  the  bank  could  not  grant«  but  tiuiply  a  coa- 
veyance  of  all  right  and  interest  belonging  to  the  bank  in  the 
subjects.  What  the  pursnera  have  proposed  to  do  is,  to  grant 
a  disposition  and  asaignatlon  narrating  the  absolute  diqxnition 
to  the  bunk,  and  tbelr  Infeftment,  bnt  stating  that  it  teas  in 
security  of  A  debt  of  £19,278  i  18  :  d,  aocordii^  to  tbe  Chums 
of  tbe  bank  in  the  sequestration,  and  then  ooaveyiog,  bnt  in 
security  of  that  debt  of  X19,S7ai  13:  9,  all  and  whole  the 
eabjeuts,  with  all  right,  title  and  interest,  claim  of  right,  &«., 
in  ordinary  form,  wbioh  ibey  had,  have,  or  anyvTays  could 
claim  or  pretend  to  tbe  said  subjects,  in  Virtue  of  the  foresaid 
absolute  disposition  and  infaftment  thereon,  which  are  held  bjr 
them  in  security  as  aforesaid.  This  generally  was  tbe  oonrey- 
aiice  proposed  by  the  bank  (the  pursuers),  hut  Bbcompanied 
also  by  a  proposal  to  rtfir  to  any  taptrieneid  eSMiejraiutr,  lAs  ad' 
JtiaimiUt^aBvneUeaniHttfUtttimeiftMi. 

"On  theott«rhud,the  defendwrdemMKMiMsetrfWdiln 
tbe  isih  atatement,  that  the  paiwiien  ahoold  'gtaat  «o  the  de- 
fender, or  hia  assigoeesi  an  Bbsolata  MDvqraaoe  to  the  pre^sb', 
in  the  terms  of  the  absolute  conrayaooe  which  the  pursuers  mii 
tlleniselves ;  tbe  right  to  be  oooveyvd  betag  in  all  respects  the 
tsiue  which  tbe  purauers  keM.'  Tbe  prnvoersdid  ngf  obgen  to 
grant  tfa«tiHivcariUKi*  In  ttwaor  any  Mher  lawi^  tf  the  duftyiur 
Bbtiiioed  tbe  oaaovrrattB  of  titm  bankrtpta  md  tfaek  tnate^ 
but  tbey  objected  to  gruM  it  in  tiw  terms  req«ii«d,  without 
such  concurrence. 

"  Tlie  Iwtd  OtdloMy  thinks  the  pumiers  were  quite  rtgfat  In 
idi  ^t«t  and  tbe  defiMider  mofig<  Tbe  pareuerst  paaasaah^on 
what  teas  nit  merely  a  woari^  in  pohit  «<  right,  bat-  what  had 
been  j  adiidaUy  veotrloMd  to  a  Mcorityi  eoidd  hot  be  tevidKd  to 
gnmt  a  cobveyanH  m  if  Uwr  knd  wen  abM^i^  pn^neum  of 
tbe  Bobrlects.  That  VMM  have  bden  M?n6itRnt^»Mn9>' 
right  is  tile  first  pfawe ;  1(  yj^' 'fifift  Tfefti  Iftaw^^  «w 
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DBktiAmk  to  tMr  Infeftmeot  m  jodintaaijr  rcitriet^  flw 
judidal  restriction,  by  claiming  in  the  Mquestratien,  was  julk 
M  «ffM;twl'M  if  it  hw  been  dona  by  lMck-b(^ld  recorded '»  tfie 
nffialPt  of  teisiDi ;  utd,  in  the  last  place,  the  emaefMan 
eSeredmai'Striotlir  in  aooordance  with  the  agreement  to  taalu 
drat  aU-ibdr  lighk  and  Intarett  in  the  sulyects.  That  oon*ej> 
iMn»<AHr*tated  ti»  defender  in  right  «f  the  banlc,  (the  ptuh- 
■mini)  PChe  pusnai*  eouM  not  with  any  propriety  have 
fmnted  more,  anieas,  indeed,  the  oonsent  of  the  bankmpta  and 
tttir  ^tnt>t«e<  as  baivSng  »  tnppoeed  reTenfoaary  interest,  in 
vdiidi  aveat  tlie  pureoMv  were  ready  to  eoarey  in  any  terms. 
Tin  defcttdersajv.lte  fnatd  diffloulty  ia  traoMcting  upon  such 
»ao(iiieyaacB  itloDc.  That  may  or  nuy  pet  be*  but  tbo  bank 
(«b*  pmen)  codM  mm  suke  tbe  ifgbfr  bmier  in  their  person 
tlndiw-wae;  and  uiji-rifibi  whloh  tkM'faBin<f-(heir.4eiaiHllp 
WuteihiH^was  oompleuly  cs*ried.  by  the  oeBvejmae  ofteredi 
tJAM  dafea4ae«TMioekf  tbe  neoMeary.  «aect  of  tbft  vHilidcalioi) 
oC«lie-paniieca^  rifdit.  not  onlff  a$  U  eauiti  m  ^KVti^  &ifl  a*  iU  mi 
littiud'  ^  ii<s  mord*  qf  CWt.  The  Lord  Ordlnuy  taa(«liiee4y 
•t*ted,.Aail  ibe  pwawrs  were  wiUiog  to  nftr.tim  t^^tmevt 
^•partfastaf  lariii%  ud  inly  Mood  oM  ih»  fflunwl  qbmi^ 
•f 4lie egnnqwMW.  .  ^<  .<i: 

V -1*  The  Lard  Ordinary  has  fnvmA  the  ponntn  «atitlfl4  AO'dftr 
«ree-fb»  the  wliole  prioa,  as  the  period  is  lOBff  paased  at  wbi«^ 
tte  IriUa  for  the  price,  if  granted  in  t«nu«f  UwflaMTttb'iroiUd 
bare  been  payaue."  * 

The  defender  reclumed. 

Xenf/wfjor-CZmk— I  oanDot  lay  that  I  htra  modi  HUlarMi^ 
ti«i  in  disporing  of  this  casa  It  seems  pretty  plain  to  me  from 
Mr.  Steele's  letter  of  date  sad  December  1851,  aot  long  after 
the  missires  Itlietled  on,  when  no  nwtive  for  any  change  of  pur- 
pose can  well  be  ascribed  to  him,  that  tie  had  net  coaceired  that 
lie  bad  undertaken  uiy  direct  personal  .liability  for  implement 
si  the  ndiBiT8f,--and  th«fa«t  that noanawefwaaaent  for  some 
(inie,  repndiatinft  on  tlw  p«rt^  the  htnki  tliat  notloa,  leads 
one  Btrongly  to  suspect  that  such  direa  peuotul  jii^ibiUisr  iras 
not  a  result  which  even  tbe  baak  liad  owcb  qoo^eiQplated  as  a 
proMU  wsiK  of  tbe  matter,  or  tlMught  it  ^ry  fiur  to  eoforoa  to 
the  extreme  length  of  liability,  as  the  sole  principal  But  as 
theib  is  certainly  nothing  wbateveri  afUff  the  date  of  the  mia- 
sivHk  ffhiob  CM  exdode  the  bank  mm  enftHVing  vbatever  lia< 
billty  was  undertaken  by  Hr.  Steele  by  theaaissivas  in  quee* 
tion,  we  must  proceed  to  eonnder^  oase  op  tbe  pvew  con' 
structien  and  effect  of  then  misdvea* 

In  judgieg  oi  the  legal  effect  of  these  missiveii.I  lay  entirely 
aside  »11  tbe  pravioos  correspondeeoet  It  is  not.  in  my  opioioai 
eompeteot  to  refer  to  tlwt  jweviow  oorrespondeoot^  ao  as  to 
■aSeot  ia  any  wjqr,  or  to  ray  extent,  the  rewilu  to  be  drawn  ftom 
,tlke  eompleted  and  fonoalmlssirai  bf  which  an  adjusted  and 
fioal  agnseaient  and  contract  was  made  between  the  parties.  I 
own  j  an  not  aUe  to  concur  eien  in  tbe  limited  use  which  the 
XiOrd  Ordinary  makes  of  them,  or  to  enter  into  tbe  distinction 
on  which  that  limited  use  is  rested .  It  is  clear  to  me,  that  even 
that  limited  use  of  prlwr  correspondence,  if  competent,  might  in 
tUsf  aiid  in  naity  other caaea,direotly  and  necessarily  affixft  the 
oonstnietion  of  the  ftmnal  and  oompleted  missives,  written  for 
(he  aeiy  pnipeae  of  settling  and  embodying  the  a4jasted  oon- 
(raot  of  {NjrqMb  wd  that  if,  from  prior  correspondence^  we  are 
iQ.pQlleet  thcielatire  position  of  parties,  so  as  to  read  the  ad< 
^ataiand'Anal  documents  with  tbe  light  sod  knowledge  which 
jMpH  cynr^oflodenoa  may  afford,  we  may  be  driven  into  views 
uf  fhe  fie»X  Dbiect-and  true  meaning  of  the  final  missives,  which 
(QOfilq  not  bat  materially  affect  their  construcUon.  Neitlier  Is 
any  piQhUtnlJtfdtineoC  tbe  prior  corseapondence  at  all  necessary 
M||JMs,AMeNVWjt«r.t04seeitirin  the  relative  position  of  parties. 
iTur  it|]e.niinHws:eaDeDr  on  record  with  the  defender  in  repre- 
seofiog  MTf  Steele  as  jntlng  as  agent  for  a  certain  pwtion  of 
tl^iM|iIiion«9d  fViandsof  tbe  bmikrnpts,  and  as  havii^.bean 
kgOfim^m^,^  .«ffidn  of  tbia  tevuetnuioii  in  that  oapaqhy. 
'ilu^w  not  aver  that  he  ma  a  imdltor  originaUy,  oc  iMdbe* 
«snfK,smhn«9d,4h%r  iB««'  »  «hRng«  in  his  «onnitctkn  with 
their ,<wui-  ^nor  tii»  ao^oiaits^n  ef  any  nev^luterest  or  obt* 
raotai^aor 'do  they  aver  that  he  had  any  diflce^pessoaalotgect 
in  entering  inla  tbe  missives  libelled  on.  beyond  tbe  ioisreal 
which,  ^s  w  Rgmt  natively  empioyed  for  one  set  of  oeditcra 
and  frienda  of  the  baaknqrt.  ia  a  dieted  eempetitii»  for  the 
nanagemmt  of  (be  estate*  lie  might  tberahr  have.  This  ia 
further  Mr.  Steele'a  own  xaprBaaatotira  of  the  ailwation  he  was 
in.  It  really  becoaaaa  unnocesaaij,, therefore,  to  nsfer  to  the 


prior  oafeeapondencc,  c>ven  Ctr  theipmrpew  af  aeaaltelhligjtln 
Bslative  porition  of  the  parties.  And  i  am  tiie  More-cboflnaA 
as  tothe  necessity  of  laying  it  entisely  arida  as.qaite  imath 
petenb  ia  this  case,  for  I  think  many  of  tbe  remarks  {MaibriMd 
in  tlie  note,  aithongh  brtmght  in  nnte  tbaa  limited  use  iata^iA 
to  t>e  made  of  the  eorreapoidenoe,  yet  nsa  into  nuttemwUb 
weald,  if  rdevant,  aSaet  ^oonstroction  ogthe.Bwsattt  *-sad 
so  ltkink  the  Lord  Ordinary  has  bimaelf  felt,  and  mtteiattim 
dnee  of  tint  part  of  his  note.  I  must  also  add,  tliat^bsaise 
afler  is  made  by  a  party  directly  fai  his  own  os«jew  thaatp 
oudertaking,  in  expudt  unsodHgnoue  terms,  yenoaatob%i> 
tioDs  for  paymrat,  in  retnrafora  purdiaBecfcUunsoti  akab 
r^t  estate,  (a  tnoaaction  very  diOinmt  fvoaa  t.rpnmiittpm 
ing  between CwoagenUforaaeleafalanded.eate^W^'BaM 
tjtink  thai  any  knowledge  aa  ta.-thm  lelativa  prnMen  effhitiav 
eabid  aflcct  «he  paraMUl  ■eblignttoa  m-  dirMtly-nndeAakm. 
Then,  after  a  long  correspondaote^  as  b  said-^teudreldiJM 
iuqairtt  abeut  it,  andtbetemi»of  vriiidildenotloakatatitt-' 
Mb.  Steele  addseases  a  fallroomi^et*,  and  diatlnctaSst*)'  tb( 
pnrswrs,  the  Edlnbnigh  apd  aiaagew-Baakj.wbk)kis.aaoctM. 
Xhat  eier  nMkea  no  reforeno*  to.angr  paiar  4etttta.  ■  Jl  is  ii 
itMir  full*  espliait,  and  comirieie.  ^.snldiel-mattirdr  da 
o&f  is  AUly  set  forte— the  consideiatioa  le>bajgivan  is  sfas 
fiiHyiatrtadi  and  so  compete  b  tfaemisslire.ttftaCiliBnstfn' 
ttiaded  tbal,  in  etder  to  ex|dain  any  pent  ,  of  tt«  any  tolerates  is 
the  fonner  cofteepettdeDoe  isnaeessai7,  anditma^es-aasiAi 
renee  be  -any  prior  oommnniaga,  or  any  matters  tliflnin:aHa< 
tioned.  Bach  being  UMcbarectertrfOieDiisdv^follBWBdlv* 
grneral  bat  explicit  aooeptance,  I  am  of  o^lun  tbabany'^ 
rence  to  the  preriona  oonespoodenee  b  wholly  ina^ai^tsV^ 
and  is  ejttlnded  JaH  becanse  tba  mis^ve  is  in  itoeif  »  ^soqAic, 
disrinca,  and  comprehensive  eflsf,  which  embnoea  evaiy  ifwtd 
the  natter  to  be  tnnaseted and  adjosted  betveeaibkipBBin. 
Of  course,  on  the  aane  grenad,  I  hakLaay.«BaMnd.ftOBf^  ndi 
as  was  eOsrad,  as  tatbe  — eoing  end  nndsrttanding.B<.psi»ini 
tobawbt>tly  lnDonpel«B!L.  I  afla  thna  brongb*  to  the  ipif^ 
themselves;  and,  bx  the  vflar,  Mfa 3teele>i*>iartshps  diw» 
pKseaal  obli^tion,  in  lenna  pctfeatly  teplkiit*  aad-vUnhttlr 
nnqaalilcd,  by^  any  Mfefenee  ot<aUaau»  to>aii^«ibfar  puiyia 
aor  pert  of  hia  oflhr.  - 

I  nnst  hdd  Mm  personally  bonid.  No  othar  MnsOOBiiaB 
to  posdUe.  Bok  thaa  aaoteer  pie*  Si  ai«ed  ia;dcteB8eH,iit. 
that  the  tank  leal  their  r^ihi  to  eofiwen  theagim^a«it,>ssun, 
when  called  ipen  to  grant  aa  assiguitkm,  tli4y  would  utAm** 
one  in  the  sune  temu  ui  which  their  right  waa  iooDeBived,.tBk- 
ing  ftom  Mr.  Steeie  a  back  bond  or  deularatioBr'bnt  inrisMd 
on  such  a  qnalificd  aaeignation  aa  la  Uo  draft  pndaeMlf 
or  insisted  that  Hr.  Steele  noat  get  tbe  coaaenfe  of  Ae  ttntss 
and  eomniaaienera  to  the  fern  of  deed  whi^  ha.re||ifaed> 
Under  the  terms  of  the  niseive,  I  am  at  preeent  indiasd  la 
htAA  that  Mr.  Steele  waa  rlg^t  in  that  dispute,  and  tbe  huk 
wrong.  But  then  the  only  ground  on  which  we  have  bcsn 
called  on  to  decide  tliat  poiat,  which  wiH  agnin  oome  befbia  tla 
Lord  Ordinary  under  his  interlocutor,  is,  that  if  tiw  bsak 
were  wrong  on  this  point,  then  Mr.  Steele  contcnla  .that  tks 
bank,  by  refusal  to  grant  tif  deed  reqahnd  Un,  hwak* 
their  right  to  require  generally  performaaae  of  th*'QDdlMl> 
Now,  in  the  result  to  which  ilr.  Steela  thua  iriahea  nkrisf 
the  case,  holding  the  bank  to  be  wrong  aa  to  (ha  .obenfcw 
the  deed  to  be  granted  by  tbeoi,  I  cannot  coaeilr.  ■  Saoh  a  ds- 
fence  depends  generally  very  much  on  Ahre*  ounsiderslioae^ 
in  some  cases  upon  the  lengUi.  of  tine  which  haa^^lapsediisiA 
in  oth«A  on  the  nature  ef  the  ol^tftm  ntisad  teitbe  iliaMitt 
of  tiM  deed  required  under  a  missive  socb  as  tbiit  and  aba^M 
the  nature  of  the  ii^jary  alleged  to  have  remiltedtitan.lbe  Mf 
fhsal  tAgrut  proper  deed.  Jo  t^^oaasv  I  ^k.alhliMS 
three ocDsideraiionB must  be  looked  to.  liu  I  t)iiidt^<rtrA 
time  waa  lost»  inpouble  to  the  liank,aa  to  foaad/Ml-.dMtie 
the  ground  taten  up,  that  tbe  bargain  waa  nO  iof^tenUniic 
on  him,  and  that  the  hank  bad  lost  their  :right  tta  tAf*Ji» 
contmct^lhe  more  so  as  no  time  -waa  adpnlated  JM'^ay 
■nnca-sOT  if  tfan  1st  of  Deocmbar  waa  a.peried 
ti  4be  asajgaatioa,  Mr.  Stede  had  aot  prepared  hkuklftEaUK 
after  that  date.  SoUyt  M  to  the jiktiue  of  tfaeJatsBCliatiMW 
tthaneter  of  lhe^deKd,  ralMd  by  the  bulk,  I  do  oa»t<M4» 
it  is  ef  that  sort  or  dcaoription  which  ns(SMerijyd«1^4aiddMW 
of  their  right  to  insist  for  impleownt,  leading. tes^.qiliilW>'*| 
be  determined  by  the  Court.  It  Inpeituk^^UW 
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■r.i4RdeiA9«Wdi  stoiB  ^iof  tlnaght  dujr  wen  twnd  to 
laatflnEwhaiM  Mraa  stxitty  on  thtt  polnt  ma  not  aoDaltml 
•»<iMit)wrt,<«ud  tfaef  iniglK  dretd  ffrantiog  a  deed  whiob. 
M^iMp^mm  to  t»  at  Tariaiiee  with  thdr  afi^avit,  although 
MRMI7  Jfl'teraM  td"  the  tooepted  mtMive.  Again,  Mr.  Steele 
HM<totlwiiinDtine  requiie  then  to  gire  him  a  mandate 
Jnrt-tottoHQMitfcKtioa  xi  In  tb^  right,  which  weald  bave 
■UiM'4te^(iDfeMed,.aDd  apparently  the  only  ot^eet  oC  the 
UtmMotkn  U  Uie.bank  had  alio  refawd  to  do  that,  nwoh 
gtMBis'vBOipMtMuai  weald  faare  been  given  to  thia  point  in  tbe 
enK':  .iB«tvML«pplioBtioR  far  aocfa  maodate  wai  made  by  Mr. 
fmk.  <•  Sbenviaaxe  tiw  lAM  oonrideration-— tbe  injnty  allied 
ti  tyrei  Mw^oataiDed^it  daea  appear  to  me  that  Mr.  Steele 
kelAd  (VpMtoatur  of^Mrrowing  the  money  he  tnteoded  to 
nHMD^tbieidiaituliy:  an  cbepert  nt  tlie  bank,  and  waa  liardly 

IBM  tytii^  bHik  nitem  tiinr  aaw  that  each  would  b*  the 

MBttxff  4b«(Uai  dTdeod  wiikh  tbey  ineitted  should  U  ufcca. 

Wttather.Mn.  SiecfeiWt  If  he  snoeeedton  the  queafioD  ai  to 
lladMMterJodln  deed.wbloh  ought  to  be  granted,  lia*e  tny 
cfaa^aC/dMBage  agelaaf'  thfetiaofc,  I  need  notlnqulrau  Bat,  la 
AeaUiiTef  Mn  £neleiiadDOt  aet  forth  that  money  wai  to  be 
BriMi:flBitbv  eaal^atioa  to  be  granted  aa  the  mode  of  i^v* 
MaticaMcBplat«4  eo  m  to  taafca  fk  part  of  ike  'daiy  of  toe 
MVBdettteteiMlvei'tubive  v^ard  to  that  aran^MMirtl 
adiMwqifa^  oneoan  doubt  that  tbe  bank  dmst  hm  thoogbt 
ttodiMy,  ymti  on  the  otiier  haad,  under  tite  vtlntTe^  theyi  hed 
MMMnen  trMi'tlww^,  in  which  the  fhnds  for  payment  to 
i<>fnM«esv«nrto  be  obtained  by  Mr.  Steele,  and  on  that  ac- 
Mflt^oat  b«  deprired  of  their  rifdit  to  enfiarce  tmpleDaiKt 
ifen  t^gMUvfl  ofany  breadi  of  bngahi  In  that  napeot. 

Sh^Japrntt  tbo  period  which  kaa  Interraiad  rinoellr.  Steele 
Unfevaiiihebargaia,  cannot  be  referred  to  by  him  uatreagtben- 
lagtfavpktt.lhM^bat^  bive  hnt  tbete  right  to  enfbcoe  im- 
rfmattslnbrhB  'bM  thnxigltout  that  period  radeled  tin  action 
««b»pdniirycndpasaiDouatgroaHi,  that  hewaanot  bonnd 
ieaMfeiMual  ebtigatiDA  at  all,  and  hae  oaly  mad*  the  other 
ytmamatedmiMiry  tmi  akemail«e  plea. 

BotlM  ti«f«tt«f  the  Intwhiouior copied  (him  tiw  Mim< 
BMit}|q«Uah  -iaBoiM»uoneap— ▼k.tawhkh  the  Lord  Ordi- 
iKTy  Hilda — (reada  finding  aa  to  expensea).  He  hat  not,  bj  any 
4tnni1iidh»,'lMld  tb6  defender  to  be  wroogaa  to  tlie  /ena  and 
'iiwtwMi.tui  deed  wluoh  the  bank  were  to  grant ;  on  the 
<«nta«)l,.th«c  jtatM  ifttefl  open  by  the  first  part  of  die  inter* 
kmteli.  Bo*  «tl|t«  aMBg  opinkm  la  exprMead  In  the  iioti 
s^diik-pma^  mid  periupa  this  proapective  flnding  ia  introduced 
frna  liiele  viewe.  But  I  thmk  luoh  proapective  finding  la 
pnMSnre,  and  it  may  turn  ont  to  exdade  a  just  datm  for  ex- 
P«t«n  bySteele  ae  to  the  reTisal  of  the  deed. 

Im4  Cockburm. — ooncur  genrrally  In  tbe  reasonings,  and 
•aliidyln  the  reoultf  of  yoat  Lordship's  opinion.  Althiough 
Uokfaigat  tiMoorwapeBdMce  to  order  to  understatid  tbe  case,  I 
(■eaotadiBltUCocontrolthei^irewient  Thialsqutte different 
Mattbeiieeentcaseof  UHns'a  trutees,  1st  Feb.  1868,  where  the 
daede^reaelyanodedtothecorTespondcnce.  Intbisagroemunt 
(hs  ddudcr  booud  himself  personally,  and,  indeed,  I  coald  nut 
(htelccf  Words  tbit  would  bind  him  more  strongly.  Being  so 
l>md,all  fthatbofaaa  to  say  now  is,  that  he  Las  not  been  offured 
afhi^seriBBBtfeeB.  HivVtlfwewerecalledupontodecidethat 
^ikJiwoDldlMdlepoSHdtoBaythat  the  bank  gave  qnite  a 
l'H>per4ust^DKtino.  Tbey  uflered  him  just  tbe  right  they  had. 
"^mjrmtn'  uat  boand  tn  gin  him  an  amolute  disposition  upon 
widtbthajMlgfatigQ  into  the  market,  tbe  redeemable  chanurter 
o£4kMb:btf  beli«  qaieUy  kept  in  tbe  backgronnd  all  the 
*4ilB;'s  Bofr  lt"ts  not  u«c«Miary  to  decide  thU  point,  for  do 
<Weedtwii>UiM4he  cerins  of  the  aHslgiiatioB  oan  bo  a  defence 
igalMlfthdyskiobal  tiataUty  Wbloh  the  defender  has  inenrred. 

■Jm4iMiintig.~l  concur.  It  would  be  ^olte  a  new  light  to 
ea  tb^Bs  lifW,  U  the  dufead«r  wet*  to  be  hcU  as  not  bound 
pnWAbi^  ;tbe  terua  of  this  agreement.  He  la  a  profeii- 
>Utdi|4aant:hlnsel(l.and  I  cannot  crmceiTe  bow  he  could 
»e^y  IlkfcibBturmaefthe  letter  did  not  Uud  htm  pen»- 
■miW  tMlmt  apinkia  enlliely  upon  tbe  two  lettem.  As 
toifcal  .point,  tl  see  no  evidence  of  ddiy  or  nee^eotupoii 
to  filial  tbritr  obHgation.  1  ' 

'■wMRbdiuM  Dva  de^u%«  bme  'bem  riatod  w  the-fteseat 
MtfUri^MMMwheeu  repelled  tiyth*  intortouoto*  of  4he 
lifMilVllkfU^dtclHbned  against 

'4|MMIMlie defender  DMintainatbal  he  did  RotMnd  him* 
MtPMAAmr  to  th»  pursuer*  I7  Ibe  ailishrea  on  vtiidi  the 
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■1  (itftiMW  agree  ia  tiie  opinloD  of  the  Lord  OidtaaiT:,  Hut 
viooUng,"  fte^reads.) 

Bm,  OieB,  It  has  been  pleaded  by  the  defbnder.  that  bavinf 
reference  to  the  prior  corre8pondez.ee — which  be  Inalsted  it  was 
eompetent  to  do,  and  to  the  circumstaticee  of  tliecateasthereby 
dbdosed — he  could  only  be  held  to  have  acted  as  ao  agens  in 
writing  the  offer  addressed  by  him  to  tbe  bank  <«lie  porauers^ 
and  to  have  underukea  the  obligation  it  eoouhi%  ia  that  dM» 
raeter  alonO)  and  not  ss  an  individual. 

Now,  although  the  oontfoct  of  parties  is  not  emhoditd  la> « 
fbrmat  deed,  but  standa  upon  misalre  letters,  it  appears  to  roe 
thiit,  in  ODoformity  to  tbe  undoubted  general  rale,  the  ooite- 
aiHHidenoe  by  wbl^  it  may  have  been  preceded  is  not  admu^ 
ail>leas  evidence  to  control  tbe  neaslng  which  tl>o  nriisives 
themsrirea  dlstioetty  bear,  or,  at  here  ceutended  for,  to  Umtt 
tlie  obllgftt«en->-*Mch|  upon  tha>r  letms,  woold^beolewly  beM 
ftt  he  peiWM^-to  WW  by  wMoh  tho  granter  would  bd  eoiy 
taVtUnd  as  the  representative  of  other  parties  sgminsi  whom  aloike 
any  remedy  uwald  lie.  Where  an  agruenient  is  to  bu  fedodiiW 
AT  4WWU  firoMs  tt  oonrse  of  correspondence,  withoot  baiiln^  been 
lR*de:th«sa1]jMtdra  eeparsteand  tolinctofteraAdancepua(% 
lite  case  is  quite  diSsrent  from  one  in  which,  altheagh  there 
may  hive  been  rpveeedingcdnrespoodenoe  and  coureoof  treaty, 
tM»IMalia1n  tolMve  letters  of  ofbr  and  acceptauee,  whemu 
the  tVrmS'  efagreoment  are  <ttstincay  set  fbrtli,  withoot  any  re- 
ference whatever  to  prior  correspondence  or  communings.  In 
the  latter  case  (vihicli  is  that  before  the  Conrt),  the  missivea 
are  to  be  taken  as  the  embodiment  of  the  final  and  concluded 
will  and  sgreeoieat  of  the  parties.  They  mast  speak  for  tbeoi- 
selves,  and  the  rights  of  parties  most  be  asoertalued  f^  the 
words  and  langui^e  there  used,  aod  not  ttom  anything  which 
may  Itave  previously  passed. 

I  therefwe  ooocor  with  the  Lord  Ordiniiy  in  thinking,  that, 
in  the  present  case,  any  reference  to  the  prior  correspondence, 
in  order  to  control  the  oonatruction  of  ttie  writings  which  give 
the  reanlt  of  the  transaction,  ought  not  to  be  allowed and, 
adopting  that  view,  I  do  not  consider  It  ueccssary  to  express 
any  poiittve  opfnlon  upOn  the  import  of  the  eorr«tpoqdenee  m 
bearing  upon  the  meaning  of  tbe  mfsslves ;  but  at  the  sane  tttw 
I  may  observe,  that  nothing  has  occurred  to  me,  upon  peruial  of 
tt,  to  lead  me  to  enppoee  that  I  oonld  come  to  any  cooclusloo 
dlffet«nt  from  that  at  wbteh  the  Lord  Oidinaiy  has  stated  Ip 
bis  note  lie  liod  ntiived. 

lobidrwi  that,  to  acertahi  limited  effect,  ^e  Lord  Ordiosfy 
has  thought  tlw  correspondence  might  be  Intimately  referred 
to,  via.  to  afibrd  the  Court  the  information  necessary  to  enatda 
Uwm  to  read  the  agreement  with  tlte  fait  knowledge  of  the  re- 
Hpeetive  positions  of  Uie  parties  at  the  time  it  was  entered  Into. 
So  far  a  reference  to  prior  correspondence  may  be  admisitible 
where  necessary.  Bat  I  should  have  doubted  whether  It  was 
requisite  In  the  preaent  instance,  seeing  that  the  ftet  vt  tho 
defender  having  been  tlie  agent  of  other  parttet,  and  havbw, 
previously  to  the  agteement,  corresponded  with  the  pursuers  m 
that  character,  and  as  representing  these  parties,  is  admitted 
upon  the  record. 

With  regard  to  that  portion  of  the  correspondence  that  fol- 
lowed the  agreenmit,  which,  it  was  insisted,  wad  admissible  for 
construcUou  of  the  nisslves,  I  i^irehend  that  It  also  ought  to 
be  rejected.  I  do  not  say  that  in  no  case  could  anjr  letter  oT 
later  date  then  the  missives  containing  the  i^treement  of  parties, 
be  founded  on,  because  it  is  pos^ble  tlwt  tlieir  tenor  might  be 
snob  that  they  might  be  held  to  form  subttantlMly  part  of  the 
agreement,  ss  being  directly  explanatory  of  Its  termh ;  but 
notliing  ot  that  kind  Is  set  forth  In  the  reooid  til  rehitlon  to  tite 
let^  in  questhw,  nor  was  It  so  rqneaentsd  mt  the  debate. 

But  osMimlng  the  defender  to  have  been  todhMoaUy  bound 
by  tbe  agreement,  he  pleada  ae  a  sMond  and  altemaUve  defebce. 
that  the  pursners  cannot  now  enforce  thooUigatfon,  In  resi*eet 
of  tbefa-  having  refused  to  grant  a  omveyanoe  hrthe  terms  re- 
quired by  the  contract,  hy  which  noa-imptenoitoii  IBm^  part, 
hws  has  been  'occasioned  to  the  defbnder.  ' ' 

Vo*  I  do  not  tudnstand  tiiat.  by-tb*  tnteffcoMor:  tfttier 
review,  the  Lord  Ordinary  has  pronounced  any  judgiAeirt  fai 
Mgam  to  the  foroi  or  terms  of  the  conveyanee  to  be  granted 
by  the  pursuers  to  thn  defiesder.  Tlmt  appear!  to  be  a  point 
left  open  by  the  interlocutor  fbr  aubiequeat  detdeion ;  and  as  I 
do  not  consider  its  determinatioa  to  be  requisite  to  the  dis- 
posal of  tlie  defence  1  am  dealing  with,  I  shall  give  no  opinitm 
upon  tt.  But  I  may  aiy,  that  I  cannot  perceive  tliat  tli<^;^ 
j    would  have  been  snything  dcceptlous  in'  the  bank  granting  a 
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dnilKHhton  in  tliBoTute  term»— fhit  conreyance  Mag,  on  the 
other  hand,  qaalifled  by  «  bnck  letter  hj  Hr.  Steele,  stating  that 
he  held  it  u  a  Kcnrity  only. 

If  it  should  altimBtety  be  found  that  a  deed  In  the  ternn  oT 
flra  dnfl  proposed  by  the  pursuers,  proceedioK  on  the  n&r- 
mtlte  «f  the  right  held  by  them  being  a  right  io  security  only, 
or  ID  sabstantially  similar  terms,  Is  all  that  confd  be  requhw 
from  tbem,  it  would  of  coarse  fbHow  that  the  taeoaA  defence 
matt  fail.  But  ttio  that  it  were  not  00,  and  that  the  defender 
-wM  entitled  to  demand  a  coKreyaQce  tx  fmM  abaoliite  in  Itself, 
In  whatever  form  it  might  be,  to  be  qualified  by  a  separate 
writing,  and  supposing  the  pursiiere  to  have  been  wrong  in 
the  poittlon  they  took  as  to  what  was  incopibeot  on  them,  still 
I  am  of  opUiioa  that  the  agtvenient  was  net  thereby  pot  u  end 
to,  and  that  the  defender  was  not  entitled  to  refuse,  as  he  did 
by  his  letter  of  S9th  January  1853,  to  proceed  tiartheclucarry- 
fi»it  iuto  effect. 

There  can  be  no  doubt  that  there  was  much  materiality  in 
the  form  of  the  conveyance  to  he  sranted  by  the  psrsoera.  It 
was  certainly  something  more  than  mere  matter  of  form, 
because  ttie  terms  of  the  deed  by  whleh  the  pursuers  were  to 
moke  orer  to  the  defcnder  the  tight  and  hitercn  belongiBg  to 
them  in  the  Uods,  mills,  Ac,  under  the  abeotute  cooTeyance 
1q  their  ftvour,  might  be  of  great  Importance  to  the  defender, 
as  aflbcting  the  use  he  might,  In  Tirtue  of  the  coDreyance,  be 
enabled  to  make  1^  the  i^ht  thereby  made  orer  to  htm.  But 
bowerar  material  It  might  be,  it  Is  to  be  obeCrTed  that  nothing 
speclfle  is  said  in  regard  to  it  In  the  misstresof  agreement 
The  possibility  of  question  or  difference  of  opinion,  therefore, 
with  fespect  to  the  nuuitier  in  which  Uie  conveyance  was  to  be 
framed,  was  not  excluded  by  any  express  stipuUtlOD and 
looking,  on  the  «m  hand,  to  the  peculiarity  of  the  pursuers' 
position,  as  in  truth  only  secuffty  ttolders,  alihongb,  ee  fade  of 
the  deed  in  their  favour,  absolute  disponees,  and  tlie  true  nature 
of  which  they  had  judicially  declared  when  claiming  in  the 
sequestration  of  the  Aruhibalda,  the  disponen  to  them, — and, 
on  (he  offter  hand,  to  the  impoitanor  whieh  the  defender,  fw 
the  ressmi  already  noticeil,  could  banHy  fail  to  aCticb  to  the  form 
in  which  tlie  obligation  to  oonrey  to  him  was  implemented,— 
it  is  not  to  be  wondered  at  that  difficulties  or  diffireoces  of 
opinion  should  hare  arisen  between  the  parties.  But  I  cannot 
come  to  the  conclusion,  that  whenerer  they  did  arise,  the  legal 
result  was  this — that  the  defender  waa  entitled  to  bn«k  off  the 
batgalo,  and  to  pat  the  case  of  bis  right  to  ilo  so  upon  the  issue 
o^-wbetter  he  was  well-fiMDded  io  his  conftMUon  ss  to  the 
desoriptiDn  indeed  wUdi  the  punuen  were  bound  to  grant  In 
imdementof  theirnodentaadingin  the  agreement.  It  seems 
only  necessary  to  attend  to  the  length  to  which  sudi  a  view  of 
the  matter  might  go,  to  be  satfslled  of  fts  nasoaodneas  in  a  caee 
like  the  present. 

Bel^  Umb  of  mlidoD,  Aat  tbe  Mrflei  not  baring  been 
at  one  as  to  tbe  Ann  and  tetms  of  the  deed  to  be  granted, 
or  of  any  relaUve  deeds,  was  not  snfflcient  to  warrant  the 
defender  taking  op  the  position  which  be  asserts  his  right 
to  maintain,  even  snppoaing  him  to  hare  asked  no  more  than 
Che  agteement  entitled  hhn  to  demand, — I  have  only  to  add, 
that  after  acarahil  perusal  of  die  correspondence,  I  do  not  find 
any  particular  t&a  thereby  fostnicted  to  fbund  any  special 
ground  Of  objection  or  bar  to  the  pursuers  enfbreing  implement 
of  the  agreemnit,  upon  condition  of  their  granting  a  conveyance, 
vite  or  whboot  any  relatire  deed,  in  the  fbrm  and  terms  that 
Bright  have  been  fixed  to  be  thosa  which  tbe  agreement  gave 
the  defender  a  riglit  to  demand,  by  the  reference  which  the  agent 
of  the  pursuers  offered  in  his  letters  of  90th  January  and  3d 
Febmary  ISBft,  or  that  maynow  be  fixed  In  the  present  action, 
.  wMeh  WW  rated  early  in  Fetoiary  186^  on  the  proposed 
extogadidal  settlement  of  tbe  noattv  being  r^ected  by  tbe 
defender. 

I  concur  witb  the  observations  made  by  your  Lordship  as  to 
Uie  prospeeChns  Boding  in  the  interlocutor. 

The  Court  pnmouDcecl  tbe  foUowi^  ioterlocator: — 
*'  Refose  the  reclaiming  note,  and  adhere  to  the  Interiocntor 
reclaimed  against,  and  &id  the  reeltumer  liable  In  expenses 
since  the  date  of  the  said  Ioterlocator ;  but  recal  the  finding 
ua  to  tbe  bank's  right  to  decree  for  tbe  expenses  Inemred,  or 
to  be  incurKd,  In  the  pnepotatioo  and  T«ri!ial  of  the  deed  of 
agreement  and  conveyance  reftrrCd  to  in  the  pleadings ;  re- 
sening  to  the  Lord  Ordinary  to  determine  the  point  as  to  the 
ex|iGni<cs,  Rftcr  tbe  said  deed  Is  adjusted." 


tori  OrHtmry,  Tta&atfotd—Att.  muAwUne ;  LotMait, 
Morton,  Whitehead  and  Orel|f.  W.&  Af»it».-^.  tUmm, 
young ;  QibHon  Onlg,  DaMel  ft  BrMle,  WA  A^m^l, 
<7fcr4.-(W.G.T.) 

I9t&  Fthruaqf  1853. 
Fas*  UmsMi. 

Mbs.  BoBKoiT  or  HooAK  V,  BTisa  WilmMt  A  tiiMn^ 

Con^ding. 

Bargh..Corporalien>-.Netoar  Baakiapt— SrntateM  Oea.IU. 
e.  m^Tlu  CoTtorathm  •fmhimfk  <mmut  Sammkmlm 
btmkiupt,  uMtler  64  Om  HI.  c.  187. 

MnltiplepoiadiDg  niBed  is  aaineof  oertointniiiltMrf 

Attars  of  the  horgh  of  Musaelburgfa^  tfad  competing  dlb- 
atita  being  creditors  of  the  Corporation. 

Tbe  Lord  OrdiBary,oa  3d  Dtfoember  1852;^  prowmnorf 
tbe  following  interlooutor,  tfte  note  to  wfaieh  s^luu 

the  qnestion  raiaed: — 

"  Finds  that  the  Corporation  of  the  "bu^  of  HtaMAUr]^ 
has  not  been  made  notour  iMnkmpt :  finds  that  thereiina 
room  for  a  paripanu  ranking  among  all  the  arresting  creAbn: 
Finds  that  the  claimants  must  be  preferred  on  the  ftmdinMew 
according  to  tbe  priority  of  their  respective  dWitences: 
points  the  cause  to  bo  enrolled.  In  order  that  a  scheme  of  tM«- 
ing  In  conformity  with  the  above  findings  may  be  a^jtittiKli 
and,  la  tlie  meantime,  reserves  all  aoestioLs  of  expenws. 

"  J^o/c— Tbe  quotion  on  which  the  present  ooi^etttioait- 
pend^  is,  whether  the  Corporation  of  the  burgh  of  HosteRiti^ 
can  be  mode  notour  bankrupt 

"  The  cloimants  Wilaons  constituted  thdr  debt,  and 0«M «■ 
restments  on  tbe  15th  and  IBth  July  1950;  and,  III  i^ifS 
thereof,  they  cltilm  apreference  06  first  artfcrteoi. 

"The  clttimantB  Hogans  likewise  constituted  Am  aw, 
charged  the  Corporation  thereon,  atkd,  on  the  22d  A^^gndW^ 
used  arrestments,  which  remained  unloosed  for  flfteea  mp, 
and  which  are  still  UDdixchar^cd.  The  other  clai  Diana 
likewise  constltated  their  debt,  and  used  arrestmetrft  In  tbe 
month  of  November  1850.  Thns  standliig  the  cfaftw,  ft  s 
maintained  on  the  one  side  that  the  uotour  bKnkrtipt(9'wtbe 
bnrgh  was  effected  on  the  72d  AnguBt  1850,  and  ^itfMHK 
prior  arrestments  were  used  within  sixty  days  of  thehaalcrm|i^ 
and  the  latter  ones  wiUiln  four  months  after  It,  they  all  ili  w 
be  ranked  pari  pastu  ;  Init  it  Is  maintained  on  the  other,  ^ 
there  has  been  no  notour  bankruptcy,  and  that  tbe  <tUmX«l 
the  Wilsons  are  entitled  to  be  preyed  primo  loee,  and  tk 
other  claimants  according  to  the  date  of  their  xespecttn  si- 
restments. 

"  It  Is  quite  dear  that,  nnder  the  act  IfflS,  ^h^ttef  M 
poratlon  could  not  hare  been  made  notour  bankrupt  iv 
reqairements  of  that  statute  ore,  that  the  debtor  shall  be  ad« 
diligence  by  homing  and  caption,  and  that  either  be  )mVm 
incarcerated,  or  that  he  has  evaded  or  resist^  ictistiKMto 
It  is  imprisonment  of  the  person,  and  not  diligence  agsWQs 
property  of  tbe  debtor,  which  is  adopted  u  the  test;  <^*^ 
cordlnglr,  In  tbe  only  ease  In  which  the  point  wms  rabed^nw 
V.  Cunningham.  6th  June  1747,  M.  Dec.  1210),  It  irM 
that  a  burgh  Incorporation  could  not  be  /e&iteral  wMi 
bankrupt  under  the  provisions  of  that  statote.  '  ' 

'■These  providonB,  however,  ware  extended  by  Ua  fit  H 
Geo.  IIL  c.  187.  and  certain  equivalents  for  impriabnnHaiWM' 
introduced.  But  the  qnestion  still  remains,  wbi;tber.a^^ 
faiU  within  the  more  enlarged  range  of  thtt  reoebleMicBPtiB. 
It  Is  there  enacted,  that  if  any  person  •  not  HatBe  ioMntp^- 
soned  by  twing  In  the  sanctuary,  or  t^reason  ftf  psWUf** 
penonal  protection,  a  charge  of  homing  exeetfteit  af^^ 
him,  together  with  either  an  execntlon  of  anesUam" 
any  of  bis  effects  not  loosed  or  dlscliarged  within  ffiteaa'?^ 
&c.,  shall  be  held  equivalent  to  notonr  bankmpt<7.  ' 

"  Looking  to  the  phraseology  employwl.  It  may  m^-tm^^ 
aUy  be  inferred  that  the  logtslature  did  not  oonted^t^P' 
substitution  of  equivalents  in  all  cases  where  dthpww 
imprisonment  could  not  be  enforced.  Hspedficatlftyartw-. 
lar  fnstsnces  In  wbich  non-liability  to  imprtSPlrtMjt 
warrant  effect  being  given  to  the  substituted  nitt^[ 
hnpnes  that  there  may  be  other  InstonctM  toj 
doea  not  Appty,  tcfft^nAy  If  the  hglgi^^^  ' 
stltuto  the  attachment  of  proper^  wherevei 
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iopoirfUd,  Ibe  Mtictmmt  would  hftve  been  ezpieased  in  more 
HMil  tMUL  U  oeTor  woold  bare  tMortod  to  the  specffic»* 
iW  oiffHticDlar  lnftanMs,  which,  accordiDg  to  the  ordinuy 
ctnoM  of  coutroctioD,  Implies  a  resttlctiou  to  tboee  that  are 
ipedfieil. 

"  igtia.  In  farthemnce  of  the  same  general  view,  it  may  be 
obttntd,  that  the  words  of  the  clanse  Imply  that  there  is  a 
optMlita'  of  imprieonmenCon  the  part  of  the  debtor,  Ritbongh 
protMtin  &0a  it  by  adventltions  circamBtances.  Betirement 
to  die  MtKtaaiy,  prlvflege,  personal  protectlOD,  all  presappose 
a  deUot  capable  of  imprisoDment,  but  wbo,  In  respect  of  these 
cflwn,  njayt  aa  HomtinUy  ttom  Its  rigour. 

"BMttle  OorporatioD  oftbeborgb  of  Masselbnrgb  is  very 
diSdent  fmm  anything  contemplatMl  by  the  atatnte.  It  is 
iNUwdndltla  tb«  vye  uf  law,  attd  by  legal  fiction,  to  be  a 
MHt;  bni  tt  bM  no  tmtmiditM  adndttfaiK  of  luprisonment. 
FbmmI  diligence  cannot  eren  be  enfbrced  either  agtUost  its 
mwMmtes,  or  against  any  of  the  corporators,  fbr  a  proper  debt 
<]f  tWOotpoAtloa.  It  owes  Its  imuauulty  from  imprtsoament, 
not  to  toy  Of  the  csnses  parUcuIarized  in  ^e  statute,  bat  to 
wbit  U  inherent  in  Its  very  oonsttttition,  that  iU  peiaoaal  pro- 
tedioe  li  inq>iacllcable. 

"  The  case  of  a  bnigh  being  thus  peculiar,  it  11m  with  those 
pletdiog  Its  notour  haakruptcy,  to  shew  under  what  part  of  the 
itihitoiy  rule  it  comes.  '  Ketiremnit  to  the  sanctaary'  is  out 
of  Uw  qtustion.  Peers,  and  those  having  the  pririlege  of  par- 
li4o>eot,  as  well  as  others,  like  married  women  or  lunatfva,  who, 
from  paeullar  drcumstauces  attaching  to  them  at  the  time, 
ue  pnidteged  from  arrestmetat  for  civil  debt,  are  the  appro- 
juiaie  BubjeetB  of  'pri^lege;*  while  *pen»nal  proteotion* 
wlics  to  uoK  who  owe  it  to  a  decreet  of  Court  obtalntid  on 
Mr  on  application. 

"Tim  uwlogr  of  ordinary  trading  companies  doea  not  hold. 
Tha  mj  be  made  notour  bankruptt,  not  under  the  equivalents 
oflui  set  U  Geow  m..  but  under  the  sUtute  16S8.  It  haa  so 
t«aa*ode(dded,and  on  this  groaad,  that  decrees  against  the 
cMBftn''  uMff  be  followed  out  by  lncan.-eraiioa  of  the  individual 


only  authority  bearing  on  the  subject  b  to  be  found  In 
BdriQpuDMUaries,  id  vol.  p.  166,  who  indicates  an  opinion  iu 
kx<m  tfa  Corporaliuo  being  made  baiikrapt  by  the  means  de- 
iMoodtr  the  act  54  Gea  UI.  The  opinion,  however,  is  un- 
(qpcMd  bj  authority  any  kind,— it  is  merely  a  tficfum  of 
AinAM ;  and  it  doe*  not  appear  under  which  term,  in  the 
ntmiti  cawitroent,  he  understood  Corporations  to  come,  nor 
doci  It  appear  clear  whether  lie  meant  the  dUtim  to  apply  to 
raili  OerporaUoas  as  burghs. 

"Tbo  Lord  Ordinary  knows  the  weight  to  which  an  opinion 
fffa  ndi  a  quarter  is  entitled,  and  has  felt  mtich  hesitation  in 
oniog  to  a  different  conduaiuo.  Bat  the  point  ts  now  raised 
the  flnt  time  for  judicial  detenaiuatloD ;  aod  m  it  appears 
tobis  that,  according  to  the  Kund  coDstruetioo  of  the  statute 
M  Ota  m,  the  equivalents  of  diOgcuce  against  property  cannot 
I»  admitted  in  the  case  of  burgh  Corporations,  he  has  decided 
b  tht  (leflxed  interioGUtor,  that  the  attempt  to  make  the  burgh 
<'f  ftsstUmrgh  notour  baukrupt,  cannot  be  supported  in  law, 
uimseqnently,  that  the  diligence  of  the  creditors  must  be 
waiKCudlng  to  their  priori^  in  date." 

Ifct  Bwwn  redaimed^  and  pleaded — The  one  gnmod 
OB  unA  tlie  Ijozd  Ordioai;  nad  dedded  wasj  that  an 
hoo^Qtttioa  oannot  be  impriwned.   Bnt  a  mercantile 
tk<H^  He-  mdindaal  monhen  oonld  be  im- 
i.liad  Hot,  any  moipe  taan  a  Corporation,  any 
which  could  be  imprisoned.    The  only 
KMWny  the  indiTidual  members  of  a  Corporation 
*4i^ot  be  imprisoned,  was,  that  thar  Kabilicy  was 
^jCSndted  in  law,  and  they  came  within  the  clasa 
I  lefened  to  by  the  Lord  OnUnaiyf  as  not  liable 
'  '*)^  reason  of  pnnlege."— 2  Bell's 


r.— I  do  not  think  there  is  anything  in  the 
eletnte  to  reach  this  case.   The  ftirce  of  the  re- 
it  rests  on  two  pnuto.   ^rtt,  The  opinion  of 
I  to  by  tin  Lord  Ordinate.   With  regard  to 
rj>at/doDOtgo  along  with  iL  Tlie  redaimer'a 
there  is  oo  diatioction  between  a  Corpora^ 


tloo  and  a  mercantile  company.  I  think  there  ts.  The  son* 
liability  of  indirldtul  members  to  imprisonment,  is  not  thep(^{ 
the  polot  is,  that  the  metaphysical  person,  the  CofporatUA 
itself  cannot  be  imprisoned. 

Z.or<f  Ful2erton.~l  concur.  The  safety  from  imprisoDment 
of  these  individuals,  arises,  not  from  legid  protectioa,  but  just 
because  they  are  net  liable,  as  indlviduats. 

JfOnl  /imy. — I  am  ot  the  same  oBiniou.  The  sole  quesiioD 
comes  to  bet  whether  a  Corporation  Is  indnded  in  any  of  those 
classes  mentioned  la  the  statute  M  Geo.  III.  c.  1S7,  and  X  tbiuk 
it  is  not. 

LordCtmingheaM  ooocnned. 

Lord  Ordinarjf,  AndersOD.~j<<t.  Dean  of  Faculty  (IngKrX 
Toung;  Kobeit  AlQ8lie,W.9.  Agna.-'AU.  Di«s,]faM(iKElau«: 
IngHs  ft  Bmus,  W.  S.  Agaitf^lj.  Clef  ».-(W.G.T.) 

23(i  February  1853. 
FiEST  DiTUioir. 
W.  E.  AiTOBESoH  (Clark's  Trostee),  Defender  tioA  Ad- 
vocator, V.  William  A  Oliteh  Qilmodr  and  another^ 
Pursuers  and  Respondents. 
Carrier — Urviaiion  from  Instructions — Culpa — lAeqmeseenee — 
A  carrier  vol  inttneted  to  $kip  ffood*  to  a  parlicutdr  port  bjf 
*'  the  Marl  <^f  Zetlmnd  onlp,"  fml,  initta^d  of  doing  m,  »hipp*d 
ihtm  bp  the  Magtut,  a  veuel  botmd  to  the  mm<  ptwt,  aatf  r«- 
tumed  a  receipt  for  them  tigned  bp  the  mate  qfthe  Imtler  veuel. 
7%e  Magnet  foumtkred  at  sea.  and  the  goods  perhked,  but 
lie  JBarf  Iff  Eet/md  arrived  tmfe  ts  part.    Cirnmetaneet  ■» 
■wAicA— Held,  I.  7%«riAe  carmr  ms  JisMs  M  |A#  wlme  of 
the  goodM.   3.  Tkat  tkt  tireuwatamee  MT  tha  reee^  ngmad  iy 
ike  mmte  of  the  Migttet  being  rend  bp  (M  owasrs  of  the  gvodn 
{ammng  ikii  to  be  proved),  and  mo  eempUhU  niaife,  did  mot, 
coHtideriug  Us  terms,  infer  acquietcenoe  on  their  part  in  tk* 
erroneoua  ehfpment. 
Oinier,  Liabittry  of— iDierann — Where  the  owner  vf  goods 
directed  a  enrrigr  to  take  them  tn  the  ship's  side,  and  ship  them 
bp  a  pvrtienUtr  vessel  named,  and  bp  no  other,  and  the  carrier 
^^pped  them  bp  another  vessel^  and  tkep  were  Uut — Opinion, 
TahI  the  owner  was  under  no  olMgation  to  the  sorrier  tv 
insure  them, 

Geor^  Clark  senior,  a  carrier  in  Edinbtogh,  waa 
frequently  employed  by  the  respondents^  tanners  and 
curriers  there,  to  carry  parcels  of  goods  from  Kdinbai;gh 
to  the  ship's  side  at  Leith. 

The  respondents,  in  the  course  of  thmr  bujuoes*^  kept 
a  book,  o^ed  a  receipt  book,  for  the  purpose  of  getting 
receipts  or  acknowledgments  from  the  parties  receiving 
their  goods  for  transmission  according  to  their  several 
addreraes.  Before  sending  goodsfrom  their  premises,  the 
respondents  entered  in  the  receipt  bode,  in  s^uate 
columns,  the  date  of  dispatch,  the  name  and  address  of 
the  puty  to  whtun  addressed,  the  conveyance  by  which 
they  were  to  be  sent,  the  place  where  the  goods  were  to 
be  left  for  transmisnon,  the  name  of  the  person  wh« 
took  the  package  from  the  respondents'  premiseB  for 
riiipmCDt  or  transmission,  and  the  description  of  the 
packages.  The  book  also  contained  a  column  for  the 
signature  of  the  officer  of  the  vessel  in  which  tik*  good» 
were  shipped,  or  other  party  reedviog  them  for  tnttos  ■ 
mission  to  their  address; 

It  was  the  general  practice  fbr  the  carters,  or  other 
parties  who  conveyed  the  goods  to  the  side's  side,  to  get 
the  mate  or  other  officer  ot  the  ship  to  sign  the  blank 
column  in  acknowledgment  ijS  having  received  the  goods. 

On  6th  Manh  1847,  Oliver  Gilmonr  junior,  son  of 
one  <rf  the  teqmidente,  lu^lied  to  <3ark  to  forward  to 
Leith  fbr  shifRBent  two  packages  of  eood8.^The80wefe 
addressed  to  "James  Moar,  wocmaker,  Stromnees,  per 
Earl  of  Zetland,^  and  express  verbal  instructions  toMip 
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the  gooda  only  by  Ihe  Earl  of  Zetland  were  stated  by  the 
respondeats  to  hare  beea  given  to  the  carter  when,  ihe 
gpod».  were  placed  in  his  luinds.  The  carter  who  took 
the  CMds  to  Let^  was  Geoi^  Urquhart;  bat  instead 
of  Miptnng  them  by  the  Earl  of  Zetland,  he  shipped 
tbem  by  the  Magnet,  another  packet  also  bound  for 
Stromness.  He  got  the  receipt  book  already  mentioned 
signed  bj  James  fiob^rtsqa,  the.  ma^tfi  of  tb«  Magnet, 
fji^  returned  it,  not  to  tfce  pespppdepts,  but  to  Clark, 
who,  however,  aflerwards  r«ator^  jjt  to  the  respondents. 
The  Magnet  was  lost  up  on  tho  ^royag^  and  the  goods 
shipped  by  Urquhart  perisbed^.wliilis  tfae  Earl  of  Zet- 
iaod  arrived  saiW  i 

The  respondents  t^en  bro^ht  an  action  aguost  Clark 
before  the  Sheriff,  fpr  tlje  yi^lue.of  the  goods,  on  the 
prpubd  that  they  had  been  iopjt  by  bis  disobedionce  of 
i^ostructioas  to  ^p  only  by  the  Earl  pCZeUmid, 

ItwasmaintainedindefencGtjtbatohtbe  oocasionlibellod, 
Urquhast  was  not  acting  as  a  servant  of  Clark,  but  as  a 
oarrieTj  directly  employed  by  the  respoodeRte;  and  that, 
eoi^KMing  he  was  then  acting  as  Clark's  serjraot,  yet  that 
the  instructions  given  to  him  contained  an  alternative  di- 
rection to  ship  by  the  Magnet  if  the  Earl  of  Zetland  had 
sailed.  It  was  also  pleaded,  that  suppo^ng  the  iDstruo- 
tions  libelled  wero  proved,  yet,  that  Urquhart  having  good 
reason  to  believe  that  the  Earl  of  Zetland  had  saded, 
was  entitled,  by  the  general  understanding  of  trade,  to 
sh^  in  the  next  vessel  for  the  same  port,  unless  specially 
prohibited; — at  all  events,  the  respondents  were  bound 
to  have  insured — Heseltincs  v..  Arnot  <fe  Co.,  15th  Jan. 
1802,  F.C.;  Elton,  Hammond  &  Co.  v.  Forteoua,  13tti 
Dec.  1808,  F.O.  Besides,  the  respondents  had  acquies- 
ced in  the  mode  of  shipment,  as  they  made  no  objection 
to  the  receipt  book  being  signed  by  Aoberison,  the  mate 
of  the  Magnet. 

_  A  proof  having  been  ordered  and  reported,  the  6he- 
rif&  pronounced  judgment  in  favour  of  the  pursuers,  and 
decerned  for  £i5 : 14 :  4^  as  the  value  of  the  goods.  'He 
defender  having  advocated,  the  case  was  reported  to  the 
Court  by  the  Lord  Ordinary,  in  terms  of  the  Court  of 
Soasion  Act,  §  32, — Mr.  Aitcheson,  trustee  on  Clark's 
sequestrated  estate,  being  at  the  same  time  sisted  as 
advooator  in  his  room. 

The  general  nature  of  the  proof  is  sufficiently  indi- 
cated in  the  speeches  of  the  Judges  and  interlooator  of 
the  Conrt. 

J  '  J.tii-J  P rtflir/cf!;.— u'h  liiivt-  tn  "I.  al  with  this  case  as  a  loixe*! 
^tiutjtion  Ml'  UMi-  ririii  fikct.  I'N^:  substantial  facts  are  these. 
,Jb4P^^ shewn  that  Ui^uliart  noted  as  a  carrier,  occarionajly 
forfitnwir,  and  nXm  Qccqflldually  for  Clark.  Ua  the  occarion 
In  quesifoii,  dig  proof  scqiiki  t^.  sliew  that  he  acted  on  the  em- 
j.I  'ymaQt  of  Clarli.  I'W^  ai^oomi  -luestion  ta,  whether  h«  acted 
111  accorJiiiitu  wJili  his  inHtrncti.jibs — and  to  ascertain  thAt,l«)t 
US  set!  nljiiL  tlr;s>;  i iiiitrLK tloTiM  wure.  Clark  avem,  that  op^m 
Hr.  <;i!niijiii  \nv\'Mf  ileEiverliig  the  good*  to  Qeorge  Ur- 
i|uh>u  t,  I  '.'  (<.>l-l  hiin  that  tber«  w«re  two  vciwelsln  Lelth  bj 
wlii^li  tli^-  '^uinU  might  be  HPt.  via.  the  'E:irl  of  Zetland' 
tMitl  tlL<!  '  Mtii;[ii:L ;'  that  ho  wldied  the  {coihIs  to  go  by  the 

?«^]nniJ,  but  ilhi  found  th«  Zetland  had  sailed,  that  he  might 
hciU  fiulid  K\wfn  If  tlie  Other  sfifp.  I  don't  see  evidence  to 
iirorc  tliftt  bi-  *vT(i  u.Id  to  jiiil  tfiem  on  board  of  the  Karl  of 
/utIutiiS,  alir)  iF  nliu  nol  lit;  loand,  then  on  board  the  Mag* 

Di't  Instructiuns  to  that  eJect  are  not  established.  Is'odoubt 
"tlfiulmrt  and  tiuorgi!  Clark  jnoior  depone  to  a  conversation 
U'twuen  thn  ifttliT  ami  Oliver  tittniour  junior,  in  which  they 
my  that  Clark  Rpolte  from  the  foot  of  the  ladder  to  Gilmour, 

le  goods  were  being  removed 
ethvr,  if  the  Earl  uf  Ztillund 


bad  Bailed,  the  goods  sltould  go  by  the  Uagoet,  and  that  Gil 
moar  answered  "Vex."  But  Qilmour  denies  thewordiia. 
pQted  to  him.  Besides,  this  was  no  instniotfoti  le  Ur^bhartH 
carrier.  If  it  was  an  instruction  to  anybody  at  kU,  KTwiliii 
InstrnctioQ  to  Clark,  who  was  also  a  carrier,  and  Xtttld  Yitki 
lead  to  the  conclasion  almtdy  adopted,  that  OI«-k  ^SriOt 
trne  carrier  iii  the  {irenent  case.  Bat  the.  evldeiioe,  takrtn  ■ 
a  whole,  doea  not  appear  to  me  to  shew,  In  (he  rlmniinalslinii 
of  this  case,  that  any  authority  was  given  to  chip  fhe  lehthto 
on  board  tlie  Magnet,  or  any  other  ve^l  Ibau  the  Zetkii 
Then  Urqubart  goes  to  the  quay  and  inquires  for^lhd  lEirt  U 
Zetland,  fmt  Is  told  it  has  left  tho  berth,  H«  iS  gOIdtf-Wlk^ 
the  goods  borne  with  him,  when  he  Is  tbld  by  a  aJtW  lU 
there  is  aoother  vessel  goin^  to  the  same  port,  be  tlritAcs,  Ibi 
Magnet;  acd  upon  being  so  lufurmed,  be  Vots  the  gAodtM 
board  the  Magnet,  and  takes  a  receipt  from  Ihe  maW.  Btt 
be  makes  no  proper  inquiry  for  the  likrl  of  Zetland,  ''U  tri- 
dent from  the  circainstance,  that  she  did  not  saH  from  XeM 
for  several  day*  afterwards.  Then,  it  'Ut*i|Bhait  Wklf  lb*  iff- 
vant  of  Clark,  and  transgressed  Ills  InsthaoeieiM,^  tiM  -Bot 
qneiitioQ  comes  to  t>e,  whether  the  pursuers  have  «c^irie«MHiiB 
thh  change  of  the  destination  of  the  goods.  It  Is  Mid  ttqr 
roust  have  got  knowledge  of  thfe  cban^e  of  deiitihaitlon  Mi 
the  receipt  book,  which  they  kept.  But,  iii  the  firvt  -phn, 
when  had  they  an  opportunity  <A  seeing  the  IkktK,  or  Vtti 
they  bound  to  look  at  it  t  tinpposing,  however,  thej  loottd 
at  the  book,  what  Inference  coold  be  deduced  ftom  It  f .  All 
tiiAt  could  be  discovered  was,  that  the  entry  was  dztieil  Igr 
Bol)ertson  the  mate  of  the  Magnet,  and  not  by  Allan  the  jmti 
of  the  Earl  of  Zetland.  Now.  that  is  not  enough.  RObuniai'i 
name  was  a  new  name  in  the  booiu.  Former  entries  Jn  th 
books,  of  shipments  made  by  the  Uagoet,  were  none  of  tlu» 
signed  by  Bobertson.  Dfd  the  entry,  therefore,  lead  ;iame  tu 
the  conciurfon  that  the  mate  of  the  Mc^et  had  chamttd^  fib^ 
that  the  mate  of  tlie  Karl  of  Zetland  had  changed  f  Toe  tiaiii 
of  the  vetisel  was  not  changed ;  It  was  clearly  the  EurV  of  Zd 
land.  Tlie  bouk,  therefore^  was  not  a  guide  to  a  corrvct  Inf?' 
ence,  but  rather  had  atendcncy  to  mislead  the  bartj  ipspeA 
ing  it.  Now,  what  is  tlie  legal  consequence  ef  tt)&'#f4£  ' 
uircumstances  \  It  is  said  that  tlie  goods  shontU  .b^To  bi^' 
Insured,  and,  to  prove  this,  two  caxes  ar  ecited— HeM^ltSui^  an^ 
Elton,  Uammond  &  Co.  I  don't  think,  however,  (bat  tli^ 
come  up  to  tho  present  case,  where  tlie  instructiotU  are,  i'- 
place  tlio  goods  on  board  of  one  vessel,  rather  than  of  anoth-. 
The  party  migbt  have  bad  confidence  in  a  particular  vdtt! 
and  its  sailors,  wbicii  induced  him  to  bfc»>me  hlt»  owta  " 
in  reference  to  goods  conveyed  tnr  It  There  Is  ant 
opinion  of  Lord  Prudent  Dundas  In  the  case  of 
Oijilvie,  where  the  vessel  lu  which  the  goods  were  cbnnjt'J 
was  instructed  tosaii  with  convoy.  She  sailed  wltliout  ns 
voy,  and  the  goods  were  damaged  by  the  perils  of  the  set 
The  owners  of  the  goods  maintuned,  that  to  deviating  ftrn 
their  instructions,  the  shipowners  were  answerablo  lur  Htc 
dams^  to  the  goods.  Lord  Preddent  Dundas  obserred,  tba> 
as  there  were  no  lostmcUons  to  send  the  goods  by  a  lArtfwiif 
ship,  or  master,  but  only  instructions  to  sail  with  eomi^|ttl, 
troe  inference  seemed  to  be,  tbiit  the  only  pBijtj>{nW|i; 
Against  by  them  was  that  of  capture,  and  mot  Oralbai^fea 
perils,  from  which  the  coo;ls  iiad  suCfered  damage,  .  But,  tbst, 
the  preseut  case  is  quite  difieront,  for  there  VCtf  ajft^ 
directions  that  the  goods  shall  go  by  a  particoW  ntlKt 
than  any  other.  I  must  therefore  adhere  to  thd  ttuu^nl?* 
of  tlie  Sheriff:  . 

Ijord  FuUirfon.—l  am  not  disposed  to  dUfet-.'tftiittigib  1  c*ri- 
not  bflp  thinking  that  this  Is  the  severest  dME;  .aai>'>at  h 
rier  which  hoo  ever  vet  been  decided.  '  Ijl  is' 'wii-h'L 
against  t)ie  carrier.  The  defender  has  sntfered  tnm  Uie  im 
being  tried  in  this  form,  for  If  It  had  been  eAtC*Wa'3<kT  vo 
the  general  issue.  It  migbt  have  been  very  dllRom  l 
an  issue  out  of  ie.  Hent,  howersr,  the  law  and 
distinct.  The  evidence  Is  certidnly  slight,  but  I  thiak  we 
must  arrive  at  the  same  ooncluslon  as  your  LordsUj),  Iksl  Ur- 
qubart disobeyed  bis  ioslructioiis.  The  excme,  that  the  Kcd 
of  Zetland  had  sailed  before  the  goods  were  shlppal  ty  Om 
Magnet,  is,  I  am  afraid,  not  proved.  If  It  b^d  iMMt  wvM. 
I  sliould  have  been  dispoaod  to  sustain  the  dt^f^nos.  M  Of^ 
qubart  does  not  seem  to  have  made  any  pr  i  i-r  iui 
vuesvl,  I  also  agree,  that  the  detcooe  of  tt^'^i 
proved-  Then  there  remains  stilLTa  ni 
owner  of  the  goods  hB$fi@fd(!l^Oiwl' 
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ontb^gioiind  of  wawCTthineiw.  but  only  hectinw  he  *as  pnrt 
(HTMr.ofitbat  Tcnel.  No  doatt  that  makw  it  a  narrower 
tim, ,  sun  fliuftage  baa  certaioly  arisen  from  the  fact  that  the 
tifilfSit^mibvH  his  ibstnictioo^.  I  don't  know  of  any  raw 
wIkv  thdfiffwrwtion  between  the  act  of  disobedience  and  t)iu 
pouQ4.f>f  ilwi*  wiw  BO  cluur  as  is  the  prewnt ;  but  I  am  efrniit 
(tet-t^.peiB  title,  when  a  carrier  disobeyB  bis  inBtructiuiiR, 
uit^4(9od*ani  loet,  is  tu  adhere  to  the  juJjfiuenU  of  th*.' 

Iqnf  gtff»'nj|ft«ML — This  is  certainly  an  nosaUsfactory  and 
fftflMre^iBpi  oiMe ;  but  I  caDOOt  diOer  from  your  Lordships,— 
flMi^filwijtaiDly  tliiok  It  a  rer;  hard  case  for  the  carrier. 

I^.itf,^ — I  vrae.  X  tliiak  it  clear  tbnt  the  vessel  in 
vliiq^J^ jffoda  wtere  to  be  shipped  waa  the  Earl  of  Zetluud, 
iofl.iSfl.lio  evideave  9l  an  alternative  to  dhip  by  the  Muti:n<^t. 
ItUidiit  also  proved  that  Urquhart  did  nut  make  proper  in- 
fiidcf  ftttlK  haibouit  ior  the  Garl  of  ZetUnd.  Then  a  Iom 
kieepBqpd  which  wqtHd  not  have  happened  had  the  instnic 
liges  lufD  AdiUeid.  Now.  on  whom  is  tho  loss  to  foil  f  The 
owon c<.tfa«  g«pds  )iaa  done  all  be  could,  and  I  think  Urqu- 
but  ii clearly  the  moat  to  blatne,  and  therefore  liable.  And 
ttft,Ibi^Jt.piroved  tttat  Urquhart  upon  that  occasion  acted 
iMbe  isCTMit  of  CImU. 

Tkt  Coatt  pronpwiced  the  following  interlocutor: — 

"  Advocate  the  cause  :  Find  it  establlsbed  by  the  proof,  tbttt 
Gnrf^  TTrqiihart,  tbo  carter  who  took  the  goods  in  question  to 
l<itb,  lometimes  acted  for  hlniseir,  and  sometimes  for  Ot  orKe 
Ckrk,  canier,  tfae  original  defender  in  this  cause,  and  that 
OB  Uib  occasion  he  acted  for  Clark  :  Find  that  exprvxs  in- 
itrKfions  were  flvea  to  l-rqubart,  on  the  part  of  the  pui^ucrs. 
to  Aif  the  goods  for  StromneAi  by  a  vesnel  named  the  Eail  of 
ZeOud,  of  which  the  pursueni  w«r«  part  owners;  wheu-as  he 
Aipped  them  by  another  vessel  named  the  Magnet :  Find  that 
fhsrevnaBo  sufficient  excuse  for  this  deviation  from  tbu  in- 
fkuctiooB  givf  n,  the  vesfel  named  the  Earl  of  Zetland  bein^ 
tttlie  tiine'Miu  in  the  dock,  and  no  sufficient  pains  having 
l«e|i  fakes. by  ITrqubart  to  make  proper  inquiries  forlt :  Find 
IbtfUuie  wasna  acquieKience  by  the  pursuers  In  tbisdeviation 
front  tnilr  inAtriutions,  and  that  there  is  no  evidence  that  the 
bookimrrMl  to  In  the  di-feoces  whs  looked  at  by  thepursucni, 
ud  tKat,  «Twou£h  looked  at,  Its  tendency  was  only  tomixk-itd, 
sod  iwi,to  instruct  them  ns  to  the  truth,  the  shipment  being 
there  dfisciibed  as  made  in  the  Earl  of  Zetland  :  Find  It  ad- 
nltted  that  that  vesMcl,  the  Karl  of  Zetland,  arrived  at  Btrom- 
tien  In  safety,  but  that  the  Magnet  fonndvred  at  sea,  imd  that 
(b*  good*  belonging  to  the  pursuers  were  lost  in  her :  Find, 
that  SB  the  employment  given  and  accepted  of  was  to  ship  the 
goods  lb  a  particular  vessel  selected  by  the  pursuers,  and  un- 
der tbe  charge  of  a  known  master,  and  as  the  goods,  if  so  shlp- 
]Md,  woold  not  have  been  lost,  the  original  debsnder  Clark,  as 
MH><^bIe  for  Urquhart,  was  liable  to  make  reparation  to  tlii> 
lUnnen  for  the  loss  thos  sustained  by  them  in  consequiiucc  of 
u^qtibart's  unwarrantable  deviation  from  the  instructions 
^ven :  Therefore,  and  with  reference  to  the  procedure  before 
tbeSherltf  as  to  the  valuo  of  the  goods,  repeat  the  judgment 
ortlie'8heria.  and  decern  against  the  coropearer  William  Kerr 
j^wttson,  as  trustee  for  the  late  George  Clark  the  original  de- 
Mldri',  the  sum  of  £45  : 14 :  4^,  with  interest  from  the  date 
efm«Afa  'ilkjllia  Inferior  Court  to  the  date  of  sequestration, 
td  foOOvrt'oflbe  Duisners  ranking  upon  the  seques^ted  es. 
Ut^ or ue'orTgiQ&l defender  for  the  sal'i  sum  and  interest ;  and 
dpctynjpdqyt  the  said  WilliiiuiKerr  Aitchseon,  personally  and 
m\iMw  hit'esafd,  rot  ment  of  the  taxed  expenses  in  the 
Kjb»1tii,  being  £53:8:]  :  Fmtlier,  find hlu  liable  In 
""l4.this  Court ;  and  remit,"  &c 

u,  Bobertson. — Act.  Dtan  of  Faculty  (Inglls), 
<iif[mh  iJ«W>ler  Qiffuid,  &.b.C.  Apmt.—Aa.  ii.  U.  Bell, 
V^f^)^tf^mimtt  8.8.0.  AteBt.—L.Ckrk.—iVf.Q.'i:.) 

■  iji  I  ;   

'  IK  I ,  if  .         2ith  FAruary  1^3. 
^•Vij*  V'*  ■      »'«"DivraioK.  > 

I  jEhOMUibon  and  others,  Pur^'ucrt,  v.  Gavih's 
ExMcvTotMy  Dejauiera. 
XeHtf  between  Partners-^Sutute  7  &  8  Vict.  e. 
Ill—  Cnnpetencj —  Proeest —  Certain  partntrt 
'flMrance  company  paid  company  debtt  out  o/ 
Jindt,  amd  brought  aa  aelioa  /or  proportional 


relief  againxl  other  partief  ichom  they  alleged  to  be  also  part' 
nera.  Be/ore  the  date  of  the  artinu,  the  tompany  had  been 
brouyht  by  an  Eayligh  ereditw  under  the  bankrtiptey  jiirtidie- 
tim^ftht  Engliah  Cowtt,  i»  ttrms  o/7  (ftiVitt.  e.  lU.ajHf 
remained  to  ^fi*r  tka  aetiot  hmi  brought.  Ctreumtaue**  W 
which  a  preliminary  dtfenee,  that  the  action  icat  ineompaltifft 
as  involving  and  requirng  Jut  it*  ettrication^a procemjor 
general  winding  up  of  the  company's  a_ff'oir»,  auch  a$  was  de* 
pending  as  the  6amhrupteg  eomrt  in  Rtgland,  repelled. 

In  1889,  the  Forth  J^titriiie  Insnra^ee  Oompanj  was 
established  by  certain  p&Hies,  of  vbom  Gavin  was  one, 
for  tho  purpose  of  insuring  against  risks  1^  sea.  On  *M 
July  IB-yj,  a  fiat  in  bankruptcy,  in  terms  of  T  &  8  Vict, 
c.  Ill,  was  issued  by  one  of  their  English  creditors 
against  the  compaay.  In  August  1845,  and  subsequent- 
ly, varioos  debts  of  tho  company  were  paid  off  by  the 
pursuers,  (who  were  partners  in  it),  as  they  lUleged,  out 
of  their  own  ftinds,  in  consequeuco  of  there  being  ne 
company  assets  to  meet  them. 

The  pursuers  raised  the  present  action  in  order  to  ob- 
tain from  the  defondeiB,  as  partners,  relief  from  these 
debts  proportional  to  the  Dumber  of  iharea  held  by  the 
defenders. 

Bendcs  stating  defences  on  the  meritt^  to  the  efieci 
that  th^  were  not  liable  as  partners,  the  dc&ndera 
pleaded — l.The  pursuers*  cl«m  as  set  forth,  and  the 
action  for  enforcing  it,  were  incompetent  and  untenable, 
as  involving,  and  reqniring  for  their  extrication,  a  pro- 
cess for  a  general  winding  up  of  the  company's  affairs, 
such  as  ia  now  depending  in  the  bankruptcy  court  in 
England,  and'  which  cannot  be  given  effect  to  in  an  ac- 
tion like  the  present^ 

The  Lord  Ordinary,  on  2d  Nor.  1852,  pronounced 
the  following  interlocutor: — 

"Kepels  the  first  addUiunui  plea  in  law  stated  for  the  de- 
fenders in  the  supplement  to  the  record ;  sustains  the  compe- 
tency of  the  nctiou ;  and  appoints  the  cause  to  be  enrolled, 
that  hisucs  may  he  adjusted  tor  the  trial  of  the  disputed  matCers 
of  fact  involved  In  the  other  defences  statnl  to  the  actlnrL 

yole.—'ShU  cause  was  fully  debated  in  the  coarse  of  lost 
mrion  upon  two  questions,  as  to  which  parties  intimated  thiy 
were  willing  to  take  the  judgment  of  th«  Court  on  the  cane  as 
It  stood.  The  one  was  that  disposed  of  by  the  interlnuulor, — 
viz.  the  competency  of  the  action  ;  and  the  other  was  the 
question,  whether  the  defenders,  as  representing  the  estate  nf 
the  deceased  John  Oavin,  their  constliaant,  or  as  IndividiMihi, 
had  so  acteti  as  to  place  themselves  In  the  puidtion  of  part< 
nersofthe  Forth  Maiiue  Insurance  Company,  and  liable  as 
siicli,  with  the  other  partners,  for  the  company's  debts.  BeHldeS 
the  defences  stated  on  these  grounds,  and  on  the  assumptinn 
of  neither  of  tbem  being  sustained,  there  are  o:her  defences  ami 
pleas  stated  in  the  record,  as  to  which  it  was  admitted  that 
further  invesUsation  and  proof  would  be  rvquirtMl, 

"TIte  LordOrdlnarr  was  prapatcH  to  hn.vu  dlspocMltiaClJi^ 
the  objection  to  the  compettii''y.  jit,-!  of  ih<3  dtfenci!  of  nun. 
liability  as  partners,  but  con-^i  l  i!  il.  iiiiiiNiXfUHuMi;  thul  tV 
consent  of  the  parties  to  renounce  further  priihution  mi  t\iU 
last  point  should  be  set  forth  in  a  joint  mlbilt^  tt  '^im  nut 
until  the  close  of  the  i^on  that  ii  was  lottmated  %o  ihv  Lord 
Ordinary  that  parUes  bad  dl#iie4  Jf>  adJnstljYf  the  terms  of 
the  minale,  and  that.  In  cott*^h?H^,  the  jtii!gni<>iie  of  tim 
Court  at  present  tell  to  becoiifini  il  ttic  i  tLin  lii^i  il  .jni-ili-jn 
of  competency. 

"  On  this  last  point  the  Lord  Ordjnary  does  not  entertain 
.aiiy  diEBculty.  .  Had  thefe  been  proceedings  depi.-itd!ng  In  the 
lioitkriiptcy  court  In  England,  under  trhkh  the  relative  rights 
and  obligations  ot  the  jHii  tnerd  inter  ae  might  be  ailjusted.  It 
would  liave  beeu  differeut.  In  tbat  case  there  might  have 
been  room  for  the  defence  of  Ut  tUtbi,  or,  at  all  events,  for  mov- 
ing that  thi»  prxCL-Bs  »hutild  bo  dsted  till  the  issue  of  the  Eng- 
lish proceeiliugs.  Tlie  defeuders,  however,  In  course  uf  the 
debate,  dlflclaimed  any  intention  of  contending  for  either  of 
those  views,  und  admitted,  as  the  Lord  Ordinary  uudvtstood. 
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that  Che  prooettdfngs  In  Bnffluid.  if  not  exprcasly  abaodoned, 
had  «t  leaat  tacitly  been  allowed  to  Ue  over  for  a  long  period 
of  Ume,  and  wiihout  any  Bteps  in  the  buU  being  now  in  con< 
tempiattoD.  Tbe  plea  of  incompetency  has  thus  to  be  con- 
«ldered  on  the  same  footing  as  if  nothing  whatever  had  been 
•dona  with  tbe  view  and  for  tbe  purpose  of  bringing  tbe  com> 
puy^  aOUn  under  the  operation  of  the  winding  up  act. 

"The  dafm  advanced  ht  the  aotlon  is  very  simple  In  Hi 
natore,  and  its  competency  mnst  be  determined  npon  tho 
OflBompHon  tbat  tbe  porsuers  will  succeed  in  est&bKibing  the 
#aeli  Mt  forth  in  their  summons.  It  is  alleged,  tbat  as  partners, 
the  pamers  hare  been  called  npon  to  pay  certain  debts  of 
the  company  ;  that  the  whole  defenders  called  in  the  action 
■ace  idM  partaers;  and  that  there  are  no  company  fnnda  to 
meet  Umm  debts,  tbe  company  belnit  Id  (kct  dliwolvod  and  in 
«siateof  btnltniptcy.  Aod  Id  this  state  of  the  facts,  it  fa  oon- 
«lnded  that  the  pnrsners  are  entitled  to  have  proportional 
relief  at  the  hands  of  their  partners  to  the  extent  of  the  several 
Interests  as  shareholdtrTB.  The  Lord  Ordtnnry  can  see  no  ground 
4br  viewtDg  this  demand  in  any  other  light  than  as  jnstiflable 
■and  competent,  both  at  common  law  and  under  the  expresa 
provMone  of  tiie  contract  of  conartneiahlp.  It  may  be  that 
«  general  winding  np  of  the  aftaira  of  this  company  would  be 
an  expedient  and  pioper  measure  for  all  concerned  ;  and  it  la 
•very  poeriUe,  that  if  an  action  for  that  purpose  were  Insisted  in 
hf  the  defenders,  eanse  might  be  shewn  for  refusing  to  give 
■decree  in  Utis  action  till  the  afiaire  were  floally  wound  op  in 
that  action  attbenightoftheCoart.  No  inch  state  of  matters, 
iiowever,  exists.  The  only  action  in  Court  is  one  for  proper. 
<tiooal  reUef  of  company  debts  by  certain  partners,  who  have 
paid  them,  against  their  copartners  equally  liaUe  for  luch 
debts.  Atcommonlawsuchaaactiooisutiexceptlooable;  and, 
iflo  far  as  relates  to  the  mere  question  of  competency,  it  matters 
not  though  the  company  be  dissolved.  The  defences  by  which 
tiw  aotlan  of  relief  may  be  met,  and  the  tUterior  proceedings 
for  flnafly  extricating  the  rights  of  the  copartners  inHr  $e, 
may  thereby  be  affected  or  modiSed ;  bat  the  power  and  com- 
petency of  anyone  partner  called  on  to  pay  the  company  dotits, 
to  iosist  for  proportional  relief  from  the  other  partners  to  tho 
•extent  of  their  intereirts,  rem^n,  it  is  apprehended,  untouched 
it^  the  fact  of  dissoluUon.  Aod  a»nming  this  to  be  the  case, 
w»  question  la,  whether  this  right  at  common  law  has  been 
taken  away  by  the  jterms  of  the  contract  of  this  company,  or 
Igr  the  provisions  of  any  statute  relative  to  it  f  Now,  (1.)  the 
■contract,  so  far  from  having  done  this,  in  anlcle  14  expresbly 
rvcocnises  the  obligation  of  the  partners  to  relieve  each  other 
■of  all  the  debts  and  obligations  of  tbe  company  to  the  extent 
of;  and  in  proportion  to,  their  r^pectire  shares  and  interests; 
■and  (2.)  the  provisions  of  the  stotute  &  &  6  Yict  (1842),  on 
which  thu  defenders  strongly  founded,  have  regard  only  to 
decreei  obtained  in  the  manner  therein  provided,  and  are 
moreover  merely  permissive — no  alteration  or  modification  of 
the  rights  and  obligations  of  the  partners  and  sbareholdeis 
iiUer  te,  nnder  their  contract  or  at  common  law,  bavin;;,  in  the 
Lord  Ordinary's  opinion,  been  either  contemplated  by  thut 
statute,  or  e&oted  by  its  provisions." 

The  defenders  reolumed,  and  pl&uJed — ^The  qnestion 
was,  whether  ths  aotion  was  competent  in  the  oircum- 
Atances  in  which  the  company  was  placed.  The  Lord 
Ordinary  seemed  to  think  the  question  could  only  be  de- 
cided on  the  tenuB  of  the  sammoDS;  but  the  case  might 
Im  disguised  liy  the  summons,  and  its  true  nature  might 
■afterwards  come  out.  The  company  ha*!  got  into  the 
English  bankrupt<7^  court  under  7  ft  8  Tict.  c.  111.  A 
partner  paying  a  company  debt  could  not  go  at  onco 
^inst  the  other  shareholders  proportionally.  He  most 
first  go  against  the  company,  even  when  it  was  solvent. 
The  partner's  right  of  relief  would  depend  upon  the 
state  of  his  accounts  with  the  company.  But  whei^  the 
company  was  insolvent,  and  diseolved,  the  case  was  still 
stronger.  There  required  to  be  a  general  winding  up, 
and  an  account  taken,  nnder  7  &  S  Vict,  c.  111. 

The  respondents  ^eaded — Whether  the  compaoy  was 
in  E^^Und  or  not,  it  certainly  was  in  ScotUnd.  It  was 
of  no  QODBeqnMoe  that  tbe  company  was  now  inaolnnt. 


In  any  case,  tho  shareholders  wer«  boimd  tinguU  m  so5- 
(<um.  Whether  they  were  to  be  ooondcred  as  cantionen 
for  the  company,  or  as  prindpal  co-obli^nt«  alon^  with 
it,  the  law  of  iScotland  allowed  mutoal  reBef— 4fcar 

1.8.9;  2  Bell's  Com.  619. 

Lord  PrmdetU. — I  see  no  reason  for  altering.  "Riis  is  the 
usual  remedy  to  which  a  partner  ts  eotitied  who  pays  tbe  drtti 
of  the  company,  and  I  see  nothing  special  in  this  oase  to  «i- 
dade  that  remedy.  Tbe  insolvency  and  dtswIMkn  of  the  eoai- 
pany  seem  rather  additional  arguments  in  favour  of  ttie  righi 
claimed  by  the  porsuers.  But  if  anything  is  to  he  fouodedoa 
tiie  insolvency,  we  should  have  got  some  (nfermatlon  fmm  the 
defenders  as  to  what  is  going  on  in  the  English  cowMsu  Bs- 
udes,  I  doubt  if  7  &  9  Vict.  c.  Ill,  is  the  snbnstingwMtici^ 
act.  It  is  in  great  part  superseded,  if  not  eotiraly  repeaM,  ty 
a  subsequent  statute.  Kow,  if  it  will  not  wind  np  the  eooi. 
panjr,  why  should  we  be  stopped  in  this  invcstlgBtloot  1  we 
DO  reason  fbr  differing  tram  tbe  Lord  OrdinaiT. 

ZordOfJinary,  Cowan. — AcL  Dean  of  Faculty  (IngUa).KMw^ 
Donaldson ;  J.  &  J.  Uaoandrew,  S.&0.  Ag»at*.'~Alt.  fWasy, 
Dcas ;  Thomas  Banken,  &».C.  AguU^'W,  Ckrkr-CirJliJt.) 


24f&  FiAmarjf  1853. 
Fian  Divisuw. 
J.  0.  PoBTiBriEXD,  Esq.  of  Porterfield  A  DnchaH, 

Petilioner, 

Entail — Improrefnenr^—Montgonuefv  Act— Statutss  IV  Geo. 
111.  c.  01. $27;  Il«c  12  Vict.  e.  36.  §  20»Brid<c«— Ho^ 
Tka  erection  qf  a  bridga  aerou  a  river,  aHvuetinff  iht  —wii 
hiiuie  aitd  garden — HeM  a  ptrmtmmti  im^tmamnt  akmrgwMt 
OH  the  entailed  ettaU. 

Eiititil — Improvements — Montgome^  Att,  16  Geo.  Ill-  r.  SI, 
§  9-.DrHiiwige— Garden— EiOeb—  Tit  matOiig  a/a  Jsdt  as  (If 
tkeep  pirk,  and  a  pond  im  tfu  garden,  in  taiptct  •ftkiir  Ansf 
recipient*  of  the  dratnnge  water  t(f  landa  ad^tiaing,  m4  l9  Ikel 
extent  u»r^l  Jor  the  puruote  of  drainage — Held  permamni 
improotutenti  under  the  Miiiityomery  Act. 

Petition  under  the  Entail  Amendmrat  Act,  11  &  13 
Yict.  0.  36,  at  the  instance  of  tA«  heir  d  entail  in  fim- 
sesHon  of  the  estate  Doehall,  for  authority  to  burdei 
the  estate  with  the  expense  of  impromnenta  of  the 
nature  contemplated  hy  the  Mont^mery  Act,  10  Gso. 
III.  c.  51. 

The  Lord  Ordinary  having  remitted  to  Mr.  John  Col- 
quhoun  "  to  examine  and  report  upon  the  improveUMBts 
made  by  the  petitioner,  and  whether  they  are  of  a  perma- 
nent nature  within  the  meaning  of  the  statute  10  Geo.  XJL 
c.  51,"  that  gentleman  reported,  that  there  were  fl»ea 
items  of  expenditure  as  to  which  it  was  questionable  ite- 
ther  they  came  within  the  statute — ^viz.  Isf.  The  mtaiag 
of  a  new  bridge  across  the  Dnchall  Water  into  tibe  Hni- 
sion  honse^  *id.  The  m^ng  a  loch  in  the  shecf  pA, 
aod  repairmg  a  pood  in  the  garden,  with  reUtlvft  rati» 
ing  wiJl;  and,  3d.  The  making  a  new  privat«  toad*  Ihl 
reporter  stated,  That  these  ''ueimportant  and  perfalil^ 
improvements  upon  the  estate,  there  is  no  dcoU  idlP^ 
ever.  With  respect  to  the  new  bridge,  (tk  e^aqRiAt 
which  was  ^413),  the  Dnchall  Water  Benmtefl^hM^ 
sioD  house,  ofiBces,  and  a  large  portion  of  the  poHc' 
the  garden  and  other  portions  of  the  policies  and  p 
tions  of  Duchall  estate,  and  this  bridge  is  theM&teMVB- 
tially  serviceable  to  the  estate,  aod  an  ii 
junct  to  the  manuon  house,  while  it  is  well 
and  of  sufficient  strength  for  cartage.  Hie. 
tends  to  upwards  of  five  acres,  tt^aboilt . 
is  used  for  the  nuBiBj| 
seqaently,  eouidenlH^' 
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BMUBvy,  fi»  vbidk  tbe  bridge  is  required,  w  weQ  w 
for  oonnaotlDg  Uie  garden  with  the  mansion  house  and 
d|6i^  The  reporter,  viewing  the  erection  of  this  bridge 
IS  u  impniTement  coimectsd  with  the  maasion  houae 
sod  offices  of  Duchall,  and  as  forming  the  only  coinmu- 
oicatioa  between  the  house  and  the  goj^en,  is  iDcIioed  to 
regudf^it  fkS  an  improvement  of  a  permanent  uaturei 
£iIliBg. within :  the  meaoiog  of  the  statute  10  Geo.  III. 
«.51;'tet,  with  these  obmnrations,  he  has  thought  it 
best  to  leftre  the  determination  of  the  pcunt  to  the  Court." 
"A&to  the  loch  in  the  sheep  park,  (the  expenditure  (»i 
1^  «s  it  is  of  ooDSiderable  importaocft  as  a 

ntvingfdMB  for  osttle,  adds  greatly  to  the  heavtjuid 
un^  of  the  estate,  and  nndoabtedlj  enhances  its 
nlie..-  As  to  the  pond  inside  the  garden,  (on  which 
had  been  expoided),  it  is  of  great  service  for  supply- 
isg  Mter  for  the  garden." 
TIu  Lord  Ordinary  reported  the  case  to  the  Inner- 

BaUlie  for  petitioner — 1.  This  was  a  esse  of  some  pe- 
coUarity.  The  mansion  house  was  separated  from  the 
gudcn  by  a  river,  which  also  divided  the  policy  ^unds. 
The  bridge  was  the  only  means  of  communication,  and 
bad  tisea  srectsd  in  place  of  an  old  bridge  which  formerly 
stood  ia  the  same  plaoe.  The  expenditure  was  charge- 
ililt  as  «i  in^HroTatoeut  io  referaooe  to  tho  mansion 
imeoi  OT  to  the  garden— 10  Geo.  III.  c.  51,  §  9; 
fte,  2d  Dec.  1835.  At  any  rate,  it  was  fairly  charge- 
tbte  nader  II  A  12  Vict.  c.  S(>,  §  20,  as  part  of  a  road. 
2.  Jbch  a  t)iB  sheep  park  assisted  materially  in  the 
dnuBSffaof  thfteetata,  having  been  made  ia  a  plaoe  where 
them  Iwd  formeriy  been  a  large  moss,  which  was  inju- 
rious to  the  rest  of  tho  estate.  This  expenditure  was 
andcmbtedly  chargeable  under  the  head  of  drain^e.  The 
pond  ia  the  ^rden  likewise  as^sted  the  drainage,  and 
waji  a!R)  an  miprovoment  on  the  garden.  The  retimung 
vail  referred  to  was  a  wall  outside  the  garden,  ercct<^ 
ibr  the  parposes  of  retaining  the  water  in  the  loch.  The 
char^  for  making  the  road  was  not  pressed,  the  same 
hamg  been  oompleted  prior  to  the  date  of  the  Entail 
AiBendaent  Act. 

tori  t\iUerl9n.— Locking  to  the  ttttent  to  which  we  faave 
ilmdf  gone  In  th«se  oaMS,  I  suppose  jonr  LonMiip  cannot 
doubt  tkuU  the  axpeDse  of  erecting  this  bridge,  which  coonectii 
thabome  with  the  garden — ^two  {loiDts  which  certainly  ought  to 
becoooected— mortbeallowed.  Itisjustapartoftbepremlses. 
I  hm  SMMs  dtfficnltjr  «s  to  the  loch  and  pond.  This  is  a  new 
Usd  rf.ihargu.  I  dttobt  whether  their  conduciu?  to  tbe 
"nwaUr  iS'M  proper  ground  for  charging  tbe  ertate.  We  must 
buw  lAat  ligi  uw  benofioial  porpow  they  are  intended  to 
asnrar. 

Utd'Cmitit^iame. — am  for  fnutatning  all  the  clmma  If  I 
ni«tmg;||JeYraaa  tbe  vie*  I  take  of  tbe  obji^t  and  inten. 
*>#  ofMwirtaMute,  wluch  I  bold  to  have  been,  to  inoi ease  tho 
'  A:fa^fup»Di^  of  the  raoouon  hoota  and  to  imprave  tbe 
"BjiStatB.  The  neceasity  of  the  bridge  is  manifest ;  I 
ilMAatloa  with  ngard  to  it.  The  pond  in  thegarden 
"  tolnnnmea*  ad|onot  to  its  f«Ttility.  Tbe  loob,  as  a  sempi' 
Iwnil.iratMfBg-plBce  for  cattle,  is  well  wwth  the  money  ex* 
I)mla4^.ti-heiiidn0  its  nwftiluest  in  regard  to  draina«:a.  At 
wsadna^e,  I  do  not  aay  I  would  encourage  tbe  maliiQg  of 
nrH^Wu  loch  on  a  small  estate. 

f Mll!ifl|W|^Tbera  ara  many  tmproTsmenti  beneftcial  to 
**IIM»!lM^tbe  M<ntgom«ry  Act  oaly  qwidAea  some,  and  it 
a  ttsMMkr  that  we  can  saac^oD  as  charges  oa  succeediog 
~  bare  some  difficulty  in  sustaining  even  the 
ge.  A  gardiin  wall  has  been  sustained  as  an 
■da  hoose,  and  now  we  are  asked  to  snah^n 
fm  MweMocy  to  the  ganton.  Wo  haw  in 
,been  led  bqroadthB  Intention  of  thesta* 


tote,  hot  what  has  been  done  must  be  onr  guide.  I  ht^A,  thwe- 
foiB,  thst  the  garden  wuU  comes  within  tbe  provl^on  as  to 
mansion  bouses.  But  tbu  bndge  is  hi;re  loot  as  neceifMvry 
for  accets  tp  the  garden,  as  the  wall.  Tliu  ntoQay  is  stated 
to  have  been  bona  fide  eipended,  and  the  Court  have  not 
been  in  tbe  habit  of  ioqniiing  too  strtcUy  into  these  matters. 
I  hold,  1  hareiore,  though  with  difficulty,  but  uader  the  BUtix>r 
rity  of  t  bo  caw  uf  Fraser,  that  the  chaw  tot  tho  \aiAga  is 
allowabile  onder  tbe  Montgooury  Act.  Tlw  recent  act  so&r 
streDgttiens  this  view,  in  respect  it  allows  a  charge  for  »  private 
road — and  tbe  bridge  may  be  considered  part  of  such  a  road. 
Therefore,  on  the  whole,  I  think  thin  charge  admieeibJe.  As  to 
the  loctt  and  tbe  poud,  I  enter  vetr  much  Uto  tbe  difficulties 
ezpressctd  by  Lord  Fullvrton,  If  this  loch  had  been  neoessaiy 
as  part  cf  a  great  operation  for  draining  tbe  estate,  or  If  Uif 
report  bad  been  to  the  effect  that  it  was  sobstautially  bene- 
ficial for  that  purpose,  the  case  would  have  been  otheiwiae. 
But  thu  ffportei  says  merely  that  it  is  osefnl  for  cattle,  and 
adds  greatly  to  the  beauty  and  amenity  of  ttie  estate ;  but  it  Is 
not  stated  iu  sncfa  a  distinct  manner  as  to  satisfy  me  that  it 
was  necessary  for  tbe  dcalnage  of  the  estate,  and  that  that  was 
substaoUally  tbe  pnrpoeo  of  it.  I  think  tbe  other  oUeots 
were  more  prominently  in  tbe  mind  of  the  reporter.  If  the 
locb  id  to  bo  allowed,  tbe  pond  in  the  garden  wtMild  fall  to  be 
allowed  aLw  as  supplementary,  since  tbe  run  of  water  from 
tbe  park  goes  tbroagh  the  garden.  But  I  dtj  not  think  we 
have  beTu  a  sufficient  statement.  At  present,  I  cuQoot  say  that 
these  ate  imptovemeots  coming  nnder  the  head  of  drainage. 

Lord  PremdeaL— On  the  first  point,  I  cannot  eay  I  regret  the 
conclusion  to  which  your  Lordships  have  arrived.  I  am  cer- 
tainly not  inclined  to  iiay  the  erection  of  this  bridjire  is  not  an 
improvement,  but  I  have  some  difficulty  in  holding  that  it 
comes  within  tbe  Montgomery  Act ;  and  had  it  not  been  foe 
the  deciMon  in  FraKer,  I  should  have  held  that  it  did  not,  since 
there  is  no  mention  of  bridges  in  that  act.  If  this  had  been 
the  case  of  a  bridge  erected  prior  io  1848, 1  could  have  had  no 
hesitation  The  recent  act  says  that  private  roads  on  an  estate 
may  be  held  as  Improvaments  nodei  the  Uootgomery  Act — and 
that  I  bold  to  amount  to  a  statutory  declaration,  that  before 
the  pasMug  of  that  act,  private  roads  were  not  improvements 
nndur  the  Montgnmery  Act,  which  would,  a  fortiori,  exclude 
bridges,  Thereforu  the  only  way  io  which  wu  can  bring  this 
charge  within  the  Montgomery  Act,  la  by  eztention  m  tbe 
decision  in  Fraser,  where  it  was  held  that  a  garden  is  so  far 
part  of  a  mansion  house,  that  tho  erection  <k  a  gaiden  wall 
was  allowed  as  an  improvement.  Bat  I  do  not  bold,  that 
wherever  a  garden  may  be  situated,  improvements  on  it  fall 
nnder  the  Montgomery  Act.  Suppose  a  garden  U>  be  nude  at 
a  great  distance  from  tbe  mansion  liouse— could  tbe  roads  to 
it  from  tbe  house  be  held  to  £all  under  the  act  i  The  gar- 
den may  be  necessary  to,  but  it  is  not  necessarily  an  ad- 
junct of.  tbe  mao^oo  houae.  It  does  not  necessarily  follow 
that  it  is  BO,  and  that  every  expense  connected  with  the 
garden,  is  to  be  held  to  come  under  the  act.  The  case  of 
Frasei  decides  only  that  the  erection  of  a  wall  comes  within 
tiie  act.  On  the  whole,  therefore,  though  with  difficulty, 
I  bow  to  tbe  opinions  of  your  Lordships  in  regard  to  this 
charge.  Then  the  ppnd  in  the  garden  is  not  said  to  be  neces- 
sary for  drainage.  This  Is  part  of  tbe  expense  of  ornaawnting 
a  garden.  Now  I  do  not  know,  that  whatever  a  person  chooses 
to  do  in  improving  the  ruaources  of  a  garden,  comes  within  the 
act.  Siq>pose  he  erects  hothouses  at  great  expense,  Is  that  to 
be  chargeable  f  Therefore,  I  should  have  great  doubt  as  to 
this  part  of  tbe  expenditure,  unless  it  were  shewn  to  be  neceit- 
sary  for  drainage.  In  the  same  way  the  admissibility  of  tbu 
expenditure  on  tbe  locb  seems  to  me  to  depend  on  whether  It 
can  be  consideTed  a  part  of  the  expenditure  for  draining.  I 
do  not  think  this  point  is  sofficiently  brought  out  in  the  re- 

r>rt.  The  reporter  goes  very  much  on  the  matter  of  amenity, 
do  not  ^dnk  that  the  droumstance,  that  the  construotioD  of 
this  loch  conduce*  to  the  amenity  and  beauty  of  the  place.  Is 
any  objection  If  it  were  necessary  for  the  draiuage  of  the  estate. 
I  should  like  an  additional  report  on  the  point,  whether  any 
part  of  the  expense  was  iocurrcKl  in  beautifying  the  place,  and 
was  not  necessary  for  the  draiuage, 

lArd  Cwiinphame. — There  had  better  be  a  supplementary 
report  with  regard  to  the  pond  In  the  garden  aJso— as  to  its 
ntiUty  for  drainage. 

Lord  AnMuri.— tTnleas  it  can 
the  garden  ia  useful  for  dntnage. 
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may  be  Tery  nteftil  to  a  garden,  bat  we  can  only  allow-  tbe  ex- 
penie  of  It  to  be  charged  on  the  estate  on  tbe  gi.-ouud  of 
dr^nage. 

The  Coort  prononnood  the  following  interlooutor: — 
••Stiitdn  Uie  peUtloner's  claim  in  rcMpect  of  the  expense  of 
bnildlDg  tbe  bridge  on  the  road  between  the  house  nnA  the 
garden  :  IMsallow  bis  claim  in  respect  of  the  expense  of  mak> 
log  a  new  road  between  Brancball  and  Bumbrae  In  1883 ;  and 
In  Ttgud  to  bis  claim  in  respect  of  the  expense  of  making  » 
loeh  in  the  sheep  park,  and  a  pond  in  tbe  gcarden,  with  the  re- 
lative retaining  wall,  remit  to  the  Zjord  Ordinary  to  obtidn 
from  ICr.  Colqnboun  a  nipplementary  report  stating  whether, 
and  bow  far,  the  said  loch  and  pond  were  made  or  are  awful 
for  the  purpose  of  drainage ;  and  to  proceed  fiirtber  as  may  be 
just,  and  to  report." 

Mr.  Colqi^oun  reported — • 
**  That  the  said  loch  and  pond,beingtheredpientsof  tbe  drain- 
age  water  of  land?  adjoining,  are  to  that  extent  weful  for  tbe 
purpose  of  drainage  of  the  lands  referred  to,  althoogh  other  out< 
falls  as  suitable  could  have  been  obtained  at  Itrss  expense,  but 
the  Innds  and  heritages  would  not  have  been  thereby  impiovcd 
to  tbe  same  extent." 

The  Court  pronounced  the  following  interlocutor: — 

"  On  report  of  Lord  AndeiBon,  and  having  considered  the 
snpiilementary  report  by  Mr,  Colquhonn,  Sustain  tbe  petiUon- 
er's  claim  In  respect  of  the  expense  of  making  a  loch  in  the 
aherp  park  and  a  pond  In  the  garden,  with  the  relative  retain- 
ing wall,  and  remit,"  &c. 

Lord  (Muiarg,  Anderson.— <4r<.  BaUlie ;  J.  &  H.  0.  aibson, 
W-tt.  Agmu.—L.  Clerk— (W.O.T.) 


2SthFehruaty  1853. 

SbOCHID  DlVIBIOX. 

Miss  E.  E.  Do  Veknbt  Grosett  Muibbead, 
Petitioner. 

Gmsil— Improvements— Statute  10  Geo.  111.  r.  61.  §§  9.  37-— 
Held  that  the  erection  of  a  porter'g  lodge,  the  introductioM  of 
water  into  an  exialing  HMniion  Aokm,  the  fitting  up  of  a  worked- 
oMt  quarrj/,  and  ike  exeeution  of  workn  for  preventing  tlips  of 
tarth,  mhtrebg  ike  exiUenee  of  a  farm  m»i$e  was  endant/ered, 
ware  parmmunt  imprwemantt  under  the  Montgawurg  Act,  but 
that  lit  exptnae  of  /umiMkimg  mitt  atontM  to  a  milt  on  the  eelata, 
could  aef  w  charged  againet  the  hein  of  entail 

Enreil— Statutes  10  Geo.  III.  e.  ffl ;  11  k  12  Vict.  e.  3C-. 
Petition — Prnceas — A  petition  under  thata  ttatutee,for  autho. 
ritjf  to  ajiply  coniugned  money  to  making  improvementt  on  an 
emailed  eatale,  which,  it  wai  aaid,  would  eott  about  £iOO, 
prayed  the  Court  for  utarrant  of  payment  ovt  of  the  consigned 
Jund  of  the  turn  of  '*oravch  other  turn  at  maybe  a»cer* 

tained  at  the  proper  amount  of  expenditure  in  »aid  improve' 
Meals  fo  be  wmda  as  aforaaaid.'*  An  eatimate  being  obtainedt 
it  appeared  that  ike  prapoMd  improoementa  would  coat  much 
mora  than  XSOO— Held  that,  under  the  worda  oftke  prayer,  it 
waa  competent  to  grant  warrant  for  payuunt  of  the  larger  aum. 

Petition,  under  10  Geo.  III.  o.  51^  and  11  &  12 
Vict.  c.  36,  at  tbe  instance  of  the  boiresa  in  posseesion 
of  tbe  ontailed  estate  of  Bredisholm,  for  authority  to  ap- 
ply money  consigned  in  bank  by  a  railway  compuny  as 
compensation  for  part  of  the  entailed  lands  taken  by  them, 
in  payment  of  the  expense  of  improvements  made,  and 
of  others  proposed  to  be  made,  on  the  estate. 

For  theunprovements  already  made^^ulOwas  clumed, 
iwd  for  those  proposed,  tbe  petition  stated  that  ^200 
vonld  be  requisite.  The  pe^tion  in«yod  the  Court  to 
find  that  the  former  were  improreiBents  under  the  Mont- 
gomery Act,  and  that  the  petitioner  waa  entitled  to  pay- 
mentf^^lO  for  them;  and  also  to  find  that  the  latter 
were  proper  improrements — 

"and  to  anthorise  the  aoid  sum  of  je200  to  be  so  applied,  and 
that  tbe  petitioner,  with  consent  foresaid.  Is  antlued  to  pay- 
ment thereof  unt  of  the  said  contigned  fond,  and  to  grant  war- 


rant and  antborlty  to  tbe  said  Boyal  Bank  to  make  pi^Bcst 

out  of  tbe  said  consigned  fund,  to  the  petitioner  and  bu  aid 
curators,  of  the  said  snms  of  £510 : 8  :  6}  and  £200,  or  waA 
other  sums  as  may  l>e  ascertained  by  your  Lordship*  as  tht 
proper  amoant  of  expenditure  in  sidd  Improvement*  ^Rid; 
made  or  to  be  made  as  aforesaid." 

In  regard  to  the  propoaed  improrements,  the  Cowi 
remitted  to  James  Hozier  oi  Newlands  "  to  ffxttmiw  sad 
report  whether  the  proposed  im^ffovements  on  tlw  ms- 
mon  house,  and  the  building  of  a  porter's  lodge,  an  pr» 
per  and  permanent  improvements,  and  sooh  as  are  ces- 
templated  by  10  Goo.  III.  o.  01." 

Mr.  Hooerreportedj  that  .owing  to  the  miniog  open- 
ticms  on  tiie  estate,  the  tmpplj  m  water  to  the  how 
had  been  out  off.  Ue  stated,  that  water  oonld  be  sK 
tainml,  and  recommeDded  a  particular  i^ring  from  whaA 
to  take  it.  Further,  that  the  erection  of  a  porter'i 
lodge  was  necessary,  the  estato  being  in  the  eeotre  "f 
a  large  mining  dbtriot,  and  thero  being  no  house  isi  i 
porter  or  servant  of  that  description  to  look  to  the  (*^ 
scrvation  of  tbe  adjacent  fences  and  plantationa.  £k 
be  reported,  that  the  improvements  proposed,  if  ezect- 
ted  as  recommended,  would  cost  more  then  X200,  aai 
were  estimated  atj£398. 

Mackintosh  for  petitioner,  in  support  of  the  elmm  fi* 
introducing  water  into  tbe  mansion  house,  quoted  Fraser. 
2d  Dec.  1835.  In  support  of  the  claim  for  the  povtcr'i 
lodffe,  he  again  quoted  Fraser,  where  a  mitt-4ioaae  asd 
ice-ikouso  had  beensustained — CraufurdTorranoe,  l^Det 
1820,  F.  C,  where  a  garden  house  waa  sustained.  IV 
last  oaso  was  reversed  on  appeal,  but  not  on  thia  poiat: 
2  W.  A  S.  p.  437,  per  Lord  Gifibrd.  There  was  bo  ii^ 
competency  in  tbe  Court  granting  warrant  for  peymeM 
of  a  larger  sum  than  that  mentioned  in  the  petitioa— 
Gordon,  12th  Nov.  18/il. 

The  Lord  Justice  Clerk  was  dear  that,  under  thiipe- 
titioo,  the  petitioner  was  entitled  to  warrant  for  peynirt 
of  the  sum  reported  to  be  necessary,  notwithstaioAag 
the  indication  of  an  opposite  opinion  in  the  First  Diri- 
sion — Lady  Jano  Hamilton,  14th  Jnly  1852. 

Tbe  Court  pronoimocd  the  following  mterloenter:— 

*'  Tlie  Lords  having  cooiddered  the  report  of  Mr.  Bariw. 
approve  of  tlie  same :   Find  that  the  building  of  tte  jw- 
ter's  lodge  and  gates,  briniiing  in  water  Into  the  Mi^ii 
house,  and  the  repairs ,  and  alteratloaa  'on  the  — 
house,  as  reported  by  'Hr.  Hosier,  and  for  which  aa  em 
mate,  amooatlng  to  all  to  £896,  ba*  been  g«l,  wfll  to 
permanent  Improvements  on  the  estate,  and  aiHtifli^  tt* 
same  to  Ite  ezecnted.and  sanction  tbe  payEnrnt  cathr*f' 
out  of  the  money  consigned,  as  mentioned  in  tha  • 
But  before  granting  warrant  for  upllftiofc  utiv  p-Kiion  •   - 1 
said  money,  remit  to  Mr.  Hosier,  and  reque^^t  Vwn  to 
directions  for  the  execution  of  tlw  same  aii  he  lusy  ticcL.  at- 
ocasaty,  either  on  the  estimates  already  ohHtas^  et  eay  wha 
which  he  may  obtain ;  and  when  the  saosaai*  aMcaM  las 
proiwr  and  substantial  manner  to  his  sall«bu;tloii.  «nd 
cient  discharges  produced  tosatlsfy  himof  tbeamuuac  mtUtSa 
expended,  to  report  fliuilly  to  the  Court,  In  order  thmX  wai^ 
may  be  granted  forapi-Uoatiottof  partof  tlMmisigiu^Mef 
to  repay  tbe  mid  outlay." 

In  r^^rd  to  tbe  claim  for  improvemeDts  alrc-ady  <t> 
cuted^  tbe  Court  remitted  "  to  Mr.  Seott  of  Craj|i.ri- 
hart  to  report  as  to  the  improvements  alrcu  ly  neeuiel. 
whether  the  sums  stated  have  been  bono  Jid^^  atid  ustiuiii 
expended  in  permanent  improvements  on  thi.-  enUT^ 
estate  of  Bredisholm,  and  whether  they  have  been  4^ 
stantially  and  well  executed,  and  may  be  aust^aad  ^ 
Buoh  grounds;  and  remit  to  Mr.^^vtmiF^ M^gMMki* 
report  whether  the  sW^^ 
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vouched  by  proper  evidence,  proviag  the  outlay  to  be 
such  as  averred. 

Mr.  Scott  reported,  that  of  the  sum  clamed,  j£487 
had  been  bona  ^de  and  nsefiillj  expended  in  permanent 
improrementa,  which  had  been  substantially  and  well 
executed,  and  might  be  sustained  on  such  grounds. 

Mt.  Barstow  reported  the  sum  claimed  to  be  "  duly 
and  Buffioiently  vouched  by  proper  evidence,  proving  the 
outlay  to  be  such  as  averred." 

The  impnmmeots  claimed  for  were,  into-  a/to,  the 
filling  up  of  a  worked-out  quany,  the  elocution  of 
worlu  ibr  preventing  elipe  of  earth  on  the  ride  of  a 
stream,  and  the  providing  of  null -stones  for  a  null  on 
the  estate. 

Maekimtoahj  in  referenoo  to  the  mill-stones,  stated, 
that  they  lasted,  as .  a[q;>eared  from  the  report,  for  from 
uxteeu  to  twenty  ye^n,  whioh  was  longer  than  the  rate  of 
purchase  of  house  property.  In  Loochart,  26th  June 
lSo2,  the  ezpeiwe  of  refitting  a  mill  under  similar  cir- 
cumstances had  been  sustun^  as  a  charge  a^iinst  the 
estate. 

LordJwtiia  Clerk. — T'l  that  case,  the  Court  only  allowed  the 
fittings  on  coodition  of  the  promiftea  being  Insured.  This  is 
not  a  pencanent  improveioent  tinder  the  act.  In  referoDce 
to  the  otber  mattera,  we  kh&U  require  an  additional  report. 

The  Court,  before  answer,  remitted  of  new  to  Mr. 

Rcott — 

"  to  report  specially,  under  the  4th  article  of  his  refwrt — as  to 
the  nature  of  the  operation  at  Ualnhill  quarry — how  the  fil- 
ing op  wu  rendered  necoMai?,  by  whom  the  qaarry  had  been 
worked  out,  and  especially  whether  by  the  beir  in  p<»BeMion  : 
AI90,  under  the  8th  article,  to  report  the  nature  and  cause  of 
the  slips  at  Altkenbead.  and  bow  it  became  oecesBatr  to  pre- 
v«nt  tbeiD--««peeiaUy  whelber  tho  sllpB  endaagml  tie  Ifls  of 
msMt  land,  or  turn  botwK." 

Mr.  Scott  reported — 

**  Pint,  in  r^ud  to  the  4thartiolo  of  hln  report.  In  regard  to  the 
operation  at  Uainhill  quarry — ^That  the  qaarry  in  question 
bad  been  t^tuated  in  an  arable  field  on  the  farm  of  Mainhill ; 
but  the  rock  being  exhausted,  it  had  ceased  to  be  worked  ; 
and  the  rite  of  tbe  quarry  and  nibbish  hills  not  unly  caused  a 
considerable  extent  of  waste  land,  bnt  also  interfered  with 
the  working  and  enttivation  of  tbe  remainder'of  tbe  field,  for 
which  the  tenant  received  an  annual  abatement  from  his  rent 
of  £10.  Yonr  reporter  was  madetonnderBtaod  that  the  qnairy 
was  opened  np  by  Miss  Mnirhead's  Imraediate  predecessor,  but 
bad  become  exhausted  previous  to  his  death ;  and  by  a  plan 
of  tbe  estate  drawn  in  1849,  the  year  in  which  Miss  Unirhead 
■noreeded  to  tbe  property,  the  extent  of  land  occupied  by  the 
qnariy  and  mbbish  extended  to  8  roods  29}  poles,  which  land 
has  now  been  all  levelled  and  rendered  arablo— thereby  restor- 
i  nfc  to  tbe  entailed  estate  this  extent  of  ambit)  land,  and  at  the 
mme  time  removing  the  cause  of  interference  with  tbe  cidti- 
-va^ioD  of  the  remainder  of  the  fi^ld. 

"iS^dlWith  regard  to  the  8th  article  of  the  foresaid  report, 
jonr  reporter  begs  to  state,  that  the  farm  steading  at  AitlAn. 
liendissitDated  00  elevated  gronnd.andatashort  dlrtanoe  to 
Mie  east  of  tbe  fsrm  staadioK  there  is  a  deep  ravine,  at  the  bot- 
tom of  mhbdiflom  tbe  Calder  water.  On  the  side  of  the  ravine 
next  the  farm  ateadlng,  seteral  slips  have  taken  place,  and 
two  of  these  were  very  near  the  farm  steading.  One  of  them 
had  approached  within  lessthantwenty  fuet  ofthefarm  bouse, 
threatening  fn  a  short  timato  carry  it  away.  Hence  it  be- 
came necessary  that  something  should  be  done  to  prevent 
these  slips  approaching  any  nearer  to  the  farm  steading;  and 
the  works  executed  as  per  esUmate  by  John  Henderson,  dated 
11th  Jnne  1861,  appear  to  your  reporter  to  be  well  calculated 
to  eflsot  the  desired  object." 

The  Gonrt  {ffonooitood  the^^oiriog  interlooutor : — 

"The  Lords  having  resaaad  eonrideration  of  tbe  petition 
for  Hiss  X.  B.  Du  Terael  Octaett  MutthMd|  and'bercnrators, 
tog|thar  wHU'the  reports  of  Alexandet  Scuti  and  GbailesBai- 
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stow,  tmd  the  additional  report  Aloander  Soott,  ai^nve  of 
tbe  said  reports,  and  also  ct  tbe  si^  improvements  already 

executed,  as  therein  repeated,  nnder  the  dednctions  of  £22 : 
9s.  2d.  therein  disallowed  ss  temporary  improvements,  and  of 
£12,  being  a  proposed  charge  for  mill  stones,  leaving  for  per- 
manent improvements  already  execntcd,  the  sum  of  £476 : 
19s.  8d.  Grant  warrant  to  the  accountant  of  Conrt  to  exhibit 
the  deposit  recdpts,  and  authorise  and  ordahi  the  Boyal  Bank 
of  Scotland  to  pay  the  satd  snm  <tf£47A:19:8aspra7sdio 
the  sidd  petition,  and  decern." 

Act.  Uacklntosh  i  L.  Blackintosh,  8.S.C.  AgaU^T.  Cletk.-^ 


2Aih  Febmary  1853. 
Sicox»  Dmsio:! . 
Okuumi  Bicbuond,  Pttnuer  &  Mupondentj  v.  Mrs.  Mar- 
aksat  M'Nbe  or  BiOHnoin},  JD^end^  &  Advocator, 

CurKtor  ad  Litem— 'Husband  and  Wife — Process — /«  m  seftMi 
o/*  adhertnct  ratted  in  the  Sheriff  Court  at  the  inttanee  tff  a 

hufband,  the  vn/e,  on  decree  being  pronounced  agaiiut  her,  ad- 
vocated, and  pleaded  thai  the  whole  preeeedingt  were  nuB,  in 
rerpect  that  no  curator  ad  litem  had  been  appointed  to  her. 
The  Court  refuted  to  hear  the  plea  at  stated,  but  appointed  a 
curator  ad  litem,  advocated  the  cauie,  opened  up  the  record  and 
proof,  and  allowed  the  curator,  on  contideration  of  the  uihule 
eaute,  to  report  whether  he  wiehed  to  make  am/  addition  to  the 
record  or  proof. 

This  was  an  action  of  adherence  at  the  instance  of  Mr. 
IUohmond,in  the  Sheriff  Court  of  Lanarkshire.  The  She- 
riff having  decerned  against  the  defender,  she  advocated, 
and  pleaded  that  the  whole  interlocutors  and  proceedings 
were  noil,  in  respect  that  no  curator  ad  litem  had  been 
appointed  to  her — Darling's  Practice,  pp.  92,  95;  Har- 
per, 9th  Feb.  1850;  1  firsk.  6. 21 ;  More's  K«(e8,  p.  18, 
§  11;  1  Fnser'B  Domestie  Relstiona,  277.  - 

The  pursuer  anstoereif — ^This  was  the  first  time  the 
objeetion  had  been  mooted.  It  wu  not  stated  that  any 
injury  had  aeomed  to  the  ^fender  firom  the  wut  of  a 
curator  t»d  {item,  and  it  was  open  to  her  firom  the  first 
to  inast  on  the  appointment,  but  she  had  never  made  any 
such  demand. — Blur,  17th  Deo.  18^19.  All  objection 
would  be  removed  by  now  appointing  a  curator. 

Lord  Juttiee  Clerk. — Ko  doubt  this  case  stands  In  a  very 
pecnliai  position.  It  certainly  ought  not  to  have  gone  on  with- 
out tbe  appointment  of  a  carator,  bnt  no  one  ever  stated  any 
objection  on  that  head,  and  agreat  deal  of  prooednrehashera 
taken  place  at  the  expense  of  toe  husband,  which  Is  a  point  to 
1>e  kept  in  view.  The  first  step,  I  think.  Is  to  appoint  a  cura- 
tor; we  cannot  advocate  till  that  is  done  Therefore  I  shouM 
propose  to  appoint  a  curator,  to  open  up  tbe  record,  and  allow 
the  onrator  to  see  if  he  wishes  to  add  anything  to  tin  recem), 
or  to  lead  additional  |moo£ 

Scott  for  defender — In  that  ca«r,  the  0«t  of  nnlfi^ 
stiU  remains  open. 
The  Court  pronounced  the'lonowiog  interiocntor: — 
"  Appoint  A.  a  Ellis,  W.8.,  cotator  ad  Bum  to  His.  Uanaiet 
H'Neeor  ^hmond;  Further.in  respect tbatBoonmtoroffJfftm 
was  appointed  in  the  Inferior  Court,  advocate  the  cause ; 
niter  tbe  iuterlocutor  compli^ned  of;  open  np  the  record  as 
closed  in  tbe  Inferior  Court ;  recal  the  interlocutor  oircnradoo- 
ingtbe termfiorproof;  allowtheoaratOTtOGonsIdertberMord, 
and  the  proof  as  already  addooed,  and  the  wbc^  oat«^  and  to 
report  whether  he  wishes  to  make  any  addUon  to  ttie  lecord. ' 
01  to  tbe  proof  as  already  adduced." 

Act  Fraser ;  Thomas  Dutn,  SAC  ^mrl— iUT.Soott; 
WaUs,  &&.a.  AgeiU^L  Obrk^W. Q^T.) 
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25th  Fdnruary  1853, 
Skconb  Dmsioit. 
Abchibald  Rdssell^  Pursuer,  v.  Johk  Kilcolh  and 
Othen,  De/endert ;  and  Johm  Malcolm  and  othera, 
Fwnuen,  v.  Tbb  Caledonian  Bailwat  Cohpakt, 
De/mders. 

Railmy — Hincnii — Danugei — 8*1e- .Riilwajr  Clatuea  Act— 
SUtute  8  ft  9  Vict.  c.  3S.  %%  70,  71.  73,  74—  7^e  prt^rietar 
o/landi  told  the  miiuratswiUtin  the  lamh  fyjnJttie  roup,  vith 
the  tpeeiat  privU^e  and  right  ttt  th»  purehaur  to  timk  pit%.  and 
tract  all  neeetiarjf  enginei,  machinery  and  houtea,  in  and  o*  any 
part  of  the  tandi,  and  to  make  ruadt,  water-eourtea  and  pondt^ 
and,  in  gtneral,  to  use  the  tur/ace  of  the  lands  for  all  neeetsary 
operations  in  Korhing,  Storing,  and  carrying  away  the  minerals. 

'  Stfore  the  purchaser's  right  was  completed  by  conveyance  and 
toaine.  a  railway  eottgiany,  whiek  had  been  incorporated  pre- 
nous  to  the  tale,  gave  notice  to  the  vtrfaee  proprietor  that  a 
part  of  the  lands  would  be  required  for  the  purposes  of  their 

,  act,  and  obtained  possession  of  part  of  the  lands  accordingly — 
Held  that  the  seller  could  not  give  to  the  purchaser  the  pos- 
session and  use  of  the  surface  for  the  purposes  and  to  the  ex- 
tent agreed  to — that  the  right  acquired  by  the  railway  company 
could  not  be  limited  by  the  pertonal  contract  between  the  seller 
and  huyer  of  the  minerals — and,  therefore,  that  in  to  far  at  the 
rights  acquired  by  the  buyer  were  more  valuable  and  exten- 
sive than  the  ordinary  rights  competent  to  mineral  ownert 
against  the  surface  proprietoTt  or  more  valuable  than  could  be 
made  ^fietuat  under  the  SaitiBay  Chutes  Act,  the  surface  pro- 
prietor could  not  make  such  rights  effectual  to  the  purchaser 
of  the  mtMraft — that  the  right  acquired  by  the  latter  was  much 
more  extensive  and  valuable  than  the  rights  competent  at  com- 
mon laK  to  a  mineral  oioner  against  the  surface  proprietor — 
and,  therefore,  that  the  purchaser  of  the  minerals  was  entitled 
to  damages  from  the  surface  proprietor  for  the  loss  he  had  sus- 
tained, or  might  sustain,  in  respect  that  the  surface  proprietor 
could  not  give  him  the  use  of  the  surface  at  contracted  for,  and, 
tker^/bre,  was  entitled,  if  he  could,  at  enee  to  instruct  that  he 
WHt  not  able  to  begin  working  the  minerals  in  the  manner  most 
btnefiaal  to  htmaelf,  or  that  he  from  the  first  must  sustain  loss 
or  damage,  and  that  if  such  lots  or  injury  could  not  be  instructed, 
or  to  the  extent  to  which  the  same  could  not  be  ascertained  and 
estimated,  before  beginning  to  worh  the  minerals,  he  would  be 
entitled,  after  the  workings  had  proceeded,  to  recover  the  same 
in  so  far  as  not  compensated  by  the  damages  or  price  which  the 
railway  company  might  have  to  pay  him  under  the  Railway 
Clauses  Act — the  claims  competent  to  the  buyer  of  the  minerals, 
a$  a  mineral  owner,  under  the  Ratheag  Ctauaes  Aetr  agaitut 
the  railway  company,  being  reserved  entire- 

The  lands  of  AUeysbank,  including  the  coal  and  mi- 
nerals within  them,  originally  belonged  to  Margaret 
Auld  or  Malcolm  (mnce  deceased,  and  represented  by 
her  husband  Johu  Malcolm)  and  her  sister  Marion  Auld, 
to  the  extent  of  two-thirds  pro  indiviao,  and  to  Henry 
Wardrop,  and  his  sister  Mrs.  Muller,  to  the  extent  of  the 
remaining  third  pro  indivito. 

In  April  1844,  Margaret  and  Marion  Auld  sold  and 
downed  thcar  two-thirds  to  Henry  Wardrop,  but  under 
the  reservation,  quoted  in  the  ioterlocutor  of  Court,  of 
their  property  in  the  minerals,  and  of  the  pririlege  of 
ranking  pits,  and  performing  all  other  operations  on  any 
part  of  the  lands,  necessary  for  working  and  taking  away 
the  minerals.  Henry  Wardrop  was  infeft  on  this  dispoai- 
^e  clause  of  reservation  being  inserted  in  his  samne, 

1845,  Margaret  and  Marion  Auld, 
,  and  Mrs.  Muller,  exposed  to  sale,  in 
icles  of  roup  quoted  in  the  interlocutor 
ole  coals  and  minerals  within  the  lands 
ncluding  the  minerab  in  that  part  pre- 
James  Pinkerton. 


Archibald  Russell  was  preferred  to  the  pon&aie  o« 
an  offer  of  ^6000,  payable  in  equal  portioiu  at 
Sunday  1846  and  Whitsanday  1847. 

The  act  8  &  9  Vict.  c.  cxc,  incorporating  the  Clydes- 
dale Junction  Railway  Co.,  nnce  amalgamated  irith 
the  Caledonian  Railway  Co.,  passed  in  July  1845. 

In  January  1846.  the  railway  company  gave  thensDal 
statntory  notice  to  Mr.  Wardrop  and  Mrs.  Muller,  3$ 
proprietors  of  the  surfiice  of  the  Iwids  of  Alleysbankjtlu* 
tUoy  Teqnired  part  of  the  lands  for  the  parposes  o(  tlidf 
act.  The  Boriace  proprietors  agreed  to  take  ^1500  4 
compensation,  and,  by  disposition  dated  in  July  a&l 
August  1846,  dinned  ^  required  portion  to  tba 
railway  company,  who  entered  into  poasesaion,  and  occn- ' 
pied  the  same.  ! 

Thereupon  Archibald  Bnssell  refused  to  make  par- 1 
ment  of  the  balance  of  the  price  of  the  minerals  due  a 
Whitsunday  1847,  on  the  ground  that  the  proprietois 
of  them,  in  consequence  of  the  right  granted  to  the ' 
railway  company,  were  not  in  a  portion  to  grant  him . 
possession  thereof  in  terms  of  the  articles  of  roupj' 
and  he  raised  an  action  of  implement  and  dama^  againii 
John  Malcolm  for  himself,  and  as  representing  his  de- 
ceased wife  Margaret  Anld,  and  Marion  Auld,  He&i} 
Wardrop,  and  Mrs.  Mnller,  setting  forth,  that,  in  cddm- 
quence  of  the  disposition  granted  to  the  nulway  compaDj, 
and  the  possenion  of  the  su^ce  thereby  ^ven  to  themf 
there  bad  been  conveyed  to,  and  taken  posBesaoa  of ' 
the  railway  company,  a  conmderable  extoit  of 
which,  under  his  agreement  of  sale,  Archibald  Ri 
was  entitled  to  use  for  sinking  pits,  and  otherwise  work" 
ing  the  minerals,  and  that  his  right  of  woriciog  the 
nerals  was  thus  diminished  in  value.    The  sommori 
concluded  for  decree  against  the  defenders  to  delirerl 
vali&  disposition  to  the  minerals  in  favour  of  the  pnrsoeK: 
in  terms  of  the  articles  of  roup,  and  to  put  him  in  fta 
possesfflon  of  them,  with  full  power  and  liberty 
work  them,  and,  for  that  purpose,  to  use  every  part  al 
the  surface  except  that  sold  to  James  Pinkerton;  anl 
further,  for  payment  of  soch  siun  as  should  be  asce^ 
tuned  to  be  the  loss  and  damage  sustained  throoH 
their  failure  to  implement  th&i  agreement  of  sale,  ul 
his  being  kept  out  of  possesmon  of  the  minerals. 

The  defenders  pleaded,  that  the  dispontion  granted  !• 
the  railway  company,  to  which  Mr.  Malcolm  and  Mnt 
Auld  were  not  parties,  did  not  affect  the  rights  of  the ' 
proprietors  of  the  minerals  ;  that  the  pursuer  fmtiA 
therefore  sustain  no  loss  by  the  railway  cotnpany  hBTinj 
acquired  a  portion  of  the  surface ;  and  that  even  sappor 
ing  he  should  sustain  such  loss,  there  was  no  ground  fat 
the  action,  in  respect  he  would  be  entitled  to  full  indew 
nity  from  the  railway  company,  under  the  Railing 
Clauses  Act,  8  4  9  Vict,  c,  33,  §§  70,  71,  72,  74. 

In  this  action,  a  record  having  been  closed,  the  Loif 
Ordinary  (Ivory)  pronounced  an  interloentor  whidi,aflv 
certain  special  findings  in  point  of  &cfe,  |ffoended— 

" . . . .  Findfl  that  the  said  Margaret  Auld  amT  IGBtaii  jMl] 
were  so  pAtUes  to  the  snbeequent  uale  and  w>ov»yiaes«> 
portion  of  the  8ur&cfl  or  Boluro  of  the  said  lands  of  Allf  f^lMM 
which  was  made  in  the  cotiree  of  the  year  \Si6,  hy  lie  M 
Henry  Wardrop  and  Urs.  Muller,  to  and  In  favour  of  uit-*^!/^ 
dale  Jnnotiou  Bailway  Company;  And  finds,  litX.  tn  «M 
transaction,  the  said  Henry  Wardrop  and  Mta.  Kliln 
neither  la  a  podtioo  to  convey,  noc^libty  ^V^V^  ^ 
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M  aSmikt  OTM  the  akid  IsdcIb  :  Finds  that  in  this  dtnation 
iheHWM  nothing  In  the  InmUtore  oomplMed  by  the  nllwaj 
ampsof  onder  and  by  Ttrtne  of  their  dispoeition  from  the 
■id  H0D17  Wardrop  and  Un.  Huller,  to  prevent  either  the  said 
Beniy  Wardrop  and  TAn.  Holler  themBelTes,  or  the  said  Uar- 
piH  AdM  and  Uarton  Anld,  as  the  pro  intHviio  proprietors  of 
the  coal  and  minerals,  to  convey  the  same,  with  the  fall  right 
of  sOTitode  foresaid  omr  the  snr£M;e,  to  and  in  favonr  of  the 
nnuer,  in  the  terms  »et  Ibrth  In  tbo  articles  of  roup ;  and 
udi  that  the  whole  ot  said  defenders  have  been  at  aU  times 
iMdf  to  Mecnto  aad  dellrer  a  disposition  to  that  effect  aocord- 
bglf:  Finds;  moroorer,  that  they  have  actually  executed 
ud  tendered  for  delivery  to  the  pnrsner  a  disposition,  in  snit- 
kUeud  soffident  terms,  to  satisiy  the  whole  ubtlgationsunder- 
tikea  bj  them  in  the  articles  of  roup,  and  that  the  same  has 
•noidingly  been  lodged  In  processi  and  forms  No.  84  thereof : 
IMon,  upon  th«  whole  matter,  snst^ni  ^e  defences,  as. 
nibitB  the  defendeta  M^pfieiter,  and  decerns ;  Finds  expenses 
in;  appolBtB  an  acocnmt,"  &c 

Ute  pnrsoer  haviiig  reelumed,  the  Court  prononnced 
the  Mowing  interlocator:— 

"BcMltootsfutbeinterlocatorof  the  LordOrdinary  ;  and, 
wfin  fiuther  answer,  find  that  the  deft-nders  muftt,  at  their 
own  ezpeoae  in  the  first  instance,  convene  the  railway  com- 
P*t>7  in  an  action  in  their  oamea,  and,  if  to  advised,  with  the 
Koamvux,  01  in  the  name  also  of  the  pursuer,  in  order  to  as- 
ttrtsin  the  liability  of  the  said  railway  company  for  damages 
b  respect  <tf  the  alleged  injury  caiued  by  the  line  of  railway 
to  the  working  of  the  coal  sold  to  the  pursuer,  or  to  the  use  of 
tbtioifeoe  for  the  porpoee  of  working  the  same ;  and  super- 
Kde  in  the  meantime  urtber  oousideiaUon  of  the  canie." 

Tlunqwn  the  defenders  in  tlie  first  action,  with 
conenrrrace  of  Archibald  Bussell,  raised  an  action  against 
the  Caledonian  Biulway  Company,  concluding  to  have  it 
bond  and  declared,  that  under  the  disposition  granted 
^  Margaret  and  Marion  AuId  to  Heorj  Wardrop,  the 
dinners  retained  entire  the  whole  minerals,  with  power 
ud  liberty  to  sink  pits,  and  perform  all  other  necessary 
^mtioQs  for  working  and  carrying  away  the  minerals  ; 
tlat  the mineralsjwiththe  relative  servitude  orprivilegeof 
Torking  affecting  the  surface,  now  stood  vested  in  the  pur- 
Kiers,  John  Malcolm,  Marion  Auld,  Mr.  Wardrop,  and 
Urs.  MaUer,and  tliat,aa  premdtfuo  proprietors,  they  were 
entitled  to  convey  the  same,  with  the  right  suritude, 

Archibald  Ituasell,  in  terms  of  the  articles  of  roup  ; 
^t  Wardrop  and  Mrs.  Muller  did  not  convey  to  the 
tulira;  company  any  portion  of  the  minerals,  or  the 
felatire  aerritode,  and  that  there  was  nothing  in  the 
Ovatitare  completed  by  the  nulway  company  under 
thor  disposition,  to  prevent  the  pro  indivieo  proprietors 
)(  the  nunerals  from  validly  conveying  them,  with  the 
ic^ve  servitude,  to  Bussell,  in  terms  of  the  articles  of 
'onp ;  tuid  that,  on  obtaining  from  the  other  pursuers 
oick  a  conveyance,  Russell  ^ould  he  entitled  to  work 
iu  minarab,  to  aok  pits,  and  generally  to  use  the 
^"^^  for  all  necessary  operations  for  working,  un- 
>&oted  by  the  dupontion  granted  to  the  nulway  com- 
»°7t  any  possession  following  on  it,  or  any  occupation 
9  the  nilway  company,  and  to  the  same  e&ct,  in  all 
"ttpects,  as  if  the  diqral^on  had  not  been  gnmted,  or 
nch  ooctqution  and  poasesrion  had  not  taken  place  ;  or 
^^amMe,  and  at  all  events,  that  the  defenders  were  liable 
k  "ItnugBB  finr  all  loss  and  damage  sufierod  by  Russell  in 
^■M^MMe  ai  his  being  prevented  from  uong  the  por- 
of  tte  lands  disponed  to  them. 

7hd;.iflfQi:d  having  been  closed,  the  Lord  Ordinary 
^f^fiii  the  ease  to  the  Inner-House. 

"Hw***  Mses  were  ai^ued  together.    This  day, — 
fa^LJhWsfcgliri^Tn  disposing  of  the  two  actions  now 
"^f^^lmk  Aa|  H  If  most  convenient  to  take  in  tlie  first 
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instance  the  action  at  tlie  instance  of  Rnasell,  and  to  consider 
what  rights  he  acquired  fh>m  the  coal-owners  who  ttAi  this 
field  to  bim.  I  take  it  as  the  case  of  a  sale,  foe  aocb  it  tmly 
was.  Then  in  the  next  place  arises  the  question— What  impedi- 
ment to  the  exercise  of  his  rights,  has  ansen  from  the  acquisition 
of  a  portion  of  the  surface  by  the  railway  company,  and  by  the 
fhrmaUon  of  the  nulway  on  that  portion  ?  And  lastly  arises 
the  question — Whether  lie  has  any,  and  what  ground  or  mea- 
sure of  relief,  and  against  what  parties  t  And  this  question 
will  open  the  consideration  of  the  situation  and  liabilities  of 
the  diSarent  sets  of  defenders. 

This  seems  to  me  both  the  most  convmient  and  logical 
coarse  of  inquiry — thoogh  not  that  followed  In  the  argument ; 
and  it  is  also  the  inquiry  which  follows,  in  pcdnt  of  dat^  the 
transactions  of  the  parties. 

I  oertaioly*  however,  have  no  hitantion  ot  oon^derlag  sepa- 
rately all  the  various  oontndictory  and  ioconustent  pleat, 
which,  to  oar  surprise,  were  brought  forward,  on  the  part  of  the 
sellers  of  the  coal,  in  the  last  discussion. 

Mr.  Bussell  bought  for  a  large  price,  and  aiUr  very  consider- 
able competition,  which  raised  the  whole  price  one-sixth,  this 
field  of  coal,  under  articles  of  roup,  at  a  public  sale.  In 
these  articles  of  roup,  all  the  owners  pro  indiviio  of  the  coal 
field,  concur,  and  are  all  bound  to  Mr.  Bussell.  In  these 
articles  of  rouj^  the  sellers  became  bound  to  grant  a  disposition 
with  absotata  warrandice.  The  object  of  a  sale  for  thirty  years, 
was  plainly  to  get  at  once  in  the  price  the  whole  value  of  the 
minerals  as  soon  as  It  could  be  got,  and  the  object  of  the  pur- 
diaser,  therefore,  was  to  work  out  the  coal  as  soon  as  possible, 
and,  therefore,  to  have  every  oonvenienoe  and  facility  for  doing 
so.  Ofthe  necessity  of  granting  such  facilities,  the  sellers  wen* 
quite  aware,  and  knew  perfectly  the  great  importance  of  hold- 
big  out  to  a  purchaser  sndi  facilities  in  such  a  sale,  especially 
as  a  portion  of  the  surface  did  not  belong  to  them.  It  is  clear, 
that  of  this  field  of  thirteen  acres,  they  were  ready  to  sacrifice 
the  surface  entirely  in  cnder  to  obtain  a  large  price  for  the  coal  • 
So  purchaser  coold  have  framed  a  clause  for  his  own  benefit,  in 
more  comprehensive  terms  than  that  with  which,  in  the  articles 
of  tmxp,  the  sellers  tempted  and  provided  intending  purchasers. 
Art.  8  provides  (reads  asqaoted  in  interlocator  X  }To  cUusa 
can  be  broader  than  this.  The  attempt  by  one  of  the  granters 
to  make  out  that  it  imports  no  other  use  of  the  surface  than 
conimoa  law  bestows  on  every  owner  of  nunerals,  is  despe- 
rate. It  is  clear  that  the  surface  was  sacrificed  for  the  sake  of 
obtaining  a  large  price  for  the  coaL  The  purchaser  may  com- 
municate from  other  wOTkings,  which  of  itself  implies  that  the 
object  was  to  work  out  the  coaL  Then,  on  any  part  of  the  sur- 
face the  purchaser  may  not  only  sink  pits  with  the  requisite 
machinery,  but  build  houses  without  restriction  for  hU  col- 
Uers — make  roads,  water  courses  and  ponds — and  use  the  whole 
surfece,  if  necessary,  for  ttoring  the  (»ala  ; — and  the  latter  use 
was  of  coarse  most  valuable,  with  a  view  to  take  out  the  whole 
coal  In  as  sbwt  a  time  as  the  purchaser  might  find  for  bis 
interest— storing  for  sales  at  convenient  times.  Then,  instead 
of  being  onder  the  ordinary  condition  of  using  the  surface  in 
the  way  least  Injurious  to  the  owner  thereof,  he  was  entitled 
to  use  the  whole  of  it  in  any  way  he  chose,  for  bis  workings. 
And  then,  instead  of  any  general  obligation  to  pay  damage,  the 
purchaser  was  only  to  pay  £10  per  acre  per  annum  Sot  all  the 
ground  occnpied  by  him. 

The  right  to  carry  roads  across  the  whole  sorfece  without  in- 
terruption, where  a  turnpike  ran  along  one  side  of  this  field,  and 
a  country  road  along  another  side,  and  to  work  the  coal  as  the 
purchaser  himsdf  found  most  convenient,  made  the  right  to  the 
coal  as  independent  of  the  surface  as  can  welt  he  conceived. 
One  great  benefit  of  such  a  right,  is  this,  via.  that  the  coal- 
raastw  is  under  no  mpiM  restrietiooB  and  obligations  towards 
die  siu&ce-'^iaUe  to  no  interdicts  and  nice  questions  as  to 
what  is  essentially  necessary,  in  the  oinnion  of  a  court,  for  the 
exercise  of  bis  right,  but  is  really  uncontrolled  in  the  use  of  the 
surf  see,  so  as  to  use  it  in  any  way  he  jileases,  for  his  own  con- 
venience in  the  working  and  storing,  and  carrying  away  of  tlie 
coaL  Your  LordshipB  all  know  tbe  disadvantages,  and  the 
feeling  of  a  ventioaa  burden  or  drawback  which  tbe  risk  of 
interdicts  and  dlspates  in  such  a  case^  as  to  what  is  aeesfsorjr 
ass  of  the  surface,  invariably  occasions,  and  how  much  freedom 
ttom  such  coDtn^  and  from  the  risk  of  such  disputes,  is  valued 
by  coalmasters.  Up  to  tbe  last  argament  addressed  to  us,  I 
no  one  attempted  to  dispute  the  extensive  rights,  and  thei 
great  vaine  of  tbe  same,  which  Mr.  BusseU  acquired  over  the  sur- 
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itux  by  this  enrire  comniBnd  of  it ;  and  I  listened  with  great 
•orprise  to  the  statement,  that  every  proiMietor  of  the  iiurface 
of  ground,  where  the  mineraU  belong  to  another,  is  under  the 
snme  obligations  towards  that  mineral  owner,  which  are  ex- 
pressed in  these  articles  of  roup  and  the  minute  of  sale.  But 
that  portion  of  the  speech  for  Wardrop's  Trustees  was  fully 
answered  by  the  latter  part  of  tlie  same  speech,  in  which  tho 
extent  of  the  righu  of  the  owner  of  the  surface  to  the  unre- 
strained use  of  it,  was  very  correctly  set  forth,  an)  cases  to 
that  point  quoted. 

The  disposition  to  Wardrop  by  the  other  pro  indhuo  owners 
of  the  surface,  with  the  reserration,  as  against  him,  of  the  right 
to  use  the  surface  so  far  as  necessary  for  worlcing  the  coat,  and 
under  the  obligation  Ut  pay  the  whole  damages,  really  brings 
out  the  great  and  fwaciical  value  of  the  right  subsequently  be- 
stowed on  Busaell,  in  the  most  marked  acd  emphatic  manner 
posaiUe. 

I  am,  then,  of  opinion,  that  Bussell  bought  under  conditions 
which  completely,  and  without  restriction  of  any  kind,  subjected 
the  whole  surface  to  him  for  bis  beneSt  in  working,  storing, 
and  carrying  away  the  coal.  And  as  some  of  the  parties  joining 
in  this  sale  of  the  coal  were  also  the  sole  proprietors  of  the  sur- 
fttx,  the  right  so  coiiTejred  to  him  flowed  from  parties  entitled 
to  put  the  whole  surface  under  this  absolute  subjection  to  tlie 
coal.  The  right  en  acquired,  as  I  have  already  said,  is  much 
greater  and  more  valuable  than  the  ordinary  right  belonging  at 
common  law  to  the  owner  of  a  mineral  estate,  against  the  owner 
of  the  surftce.  Tlie  extent  and  measure  of  such  greater  value 
is  a  very  different  matter. 

Then  the  next  question  la.— What  {mpedlment  to  the  Aill 
benefit  of  this  right  has  arisen  from  the  acquisition  of  a  stripe 
of  this  ground,  across  the  whole  breadth  of  it,  by  the  railway 
company,  for  the  formation  of  this  line  of  rail  ?  Now  that  is  a 
plain  matter  of  fact,  for  two  things  have  happeiied— the 
whole  of  that  stripe  is  lost  for  any  use  which  the  coal  owner 
might  wish  to  make  of  it  for  his  coal  operations-storing, 
roads,  bouses,  &c. ;  and,  second,  the  surbce  Is  cut  In  two  by  an 
insurmotintable  obstacle  preventing  all  ^niinvoai  commutiica* 
tionv  Tbe  power  to  make  the  railway  had  been  granted  before 
the  sale.  Whether  a  railroad  project  in  that  year  of  1845  was 
to  l>e  carried  on,  and  how,  and  wlicther  in  the  line  first  pro- 
posed,  were  in  that  year,  matters  of  most  doubtful  speculation. 
Jlie  sellers  do  not  proceed  to  constitute  without  delay,  and 
e^tually,  ihe  rifibts  so  conveyed  to  Mr.  Bustell,  agslnst  tlie 
owners  of  the  surface,  two  of  their  own  number.  Whether,  if 
that  had  been  done  by  an  onerous  bom  fide  traniiBction  with  a 
purchaser,  beforu  Hny  notice  by  the  company  for  taking  the 
land,  although,  after  the  passing  of  the  net,  such  additional  riglit 
against  the  surftce  would  have  been  efEectual  against  the  roil, 
way  company,  I  need  not  inquire,  for  tlie  right  in  fiiTour  of 
BuBsell  was  not  so  perfected  by  the  sellers  bef<ffe  the  notice  was 
given  by  the  company.  And  the  further  qaesttonB.  whether 
the  clauses  in  the  Itailway  Clauses  let  as  to  the  obligations 
towards  the  owners  of  mioerala,  imposed  on  the  railway,  were 
intended  only  to  meet  the  case  of  the  ordinary  rights  of  such 
mineral  owners  in  the  sur&ce ;  or  whether  such  an  extraordi- 
nary and  additional  burden  over  the  sorfaoe,  such  as  wu 
granted  In  fkvour  of  Bossell,  if  duly  eonstitoted  by  infeftment, 
would  not  have  formed  an  estate  and  interest  in  the  surface 
to  be  compensated  to  the  party  in  right  thereof  at  the 
time  the  land  was  taken,  and  over  and  above,  and  sepa- 
rate from,  all  the  claims  competent  to  the  mineral  owner 
under  riie  Railway  Clauses  Act ;— these  flirtber  questions  also  I 
need  not  consider,  for  no  iofeftment  in  BnsseU's  favour  was 
granted  before  the  dkte'of  the  railway  notice.  Certainly  it 
would  not  be  easy  to  msint^n  that  such  an  interest  in  the  use 
and  occupation  of  the  surface,  constituted  by  infeftment,  was  not 
good  against  the  railway  company  to  the  extent  of  being  a  sub- 
ject of  porcliase.  as  much  as  the  surface  owner's  interest  in  the 
soil.  But  we  have  no  such  case.  The  sellers  of  the  coal,  and 
tlie  owners  of  the  anriace,  did  not  so  perfect  and  comideta 
BuBsell's  right. 

But,  in  the  meantime,  two  of  them  proceed  to  alter  most 
materially  the  situation  of  Kussell  while  they  were  under  this 
obligation  to  him,  for  which  they  had  received  full  value,  and 
before  they  bad  per^ted  bis  right  in  the  way  they  were  bound 
to  tlo.  They  sold  to  the  railway  company  witliout  protection 
of  Russell's  right,  and  without  securing  to  him  either  any  right 
against  the  rulway  company,  or  any  right  of  compeiuation 
therefor  from  them.  It  is  of  no  consrqnence  whether  they  were 


bound  to  sell  under  the  railway  act.  For,  Is/,  they  had  bncai  J 
boQod  in  absolute  warrandice  toltnssdl;  aBd,My.thc7ikiaII 
have  completed  Russell's  right  by  infeftmeni  in  the  taad  t^uH 
themselves,  so  as  to  qualify  and  burden  tti^  rigbtr-io  vkid 
case  the  company  would  not  have  paid  iheni  thefiUviteif! 
the  surface,  and  s  large  portion  of  the  value  mif^  bate  btK 
awarded  to  RusseU.  "StiOm  )a  II  in  their  month  to  coslai 
thHt  the  railway  oompaoy,  as  the  ease  actuaUy  stood,  vemm 
bound  to  acknowledge,  ^ter  their  notiee,  nny  bord^  vlti^ 
would  not  aSect  a  singular  successor  after  onerous  tod  im 
fide  purchase  of  the  land ;  for  it  was  the  fiiolt  of  tlusi  tn 
parties,  and  of  the  otham,  that  the  right  of  Russell  wu  Dot «» 
pleted  and  made  secure,  snA  as  they  were  buand  toouks 
warrant  it  to  him.  Then  the  Sd  point  is,  againtt  what  pufil 
has  Bussell  any,  and  what  ground  of  rdief. 

Against  the  railway  company  be  brings  bo  case,  sod  gm 
directly  against  his  authors,  bound  in  wacnndice  to  lum.  M 
of  course,  he  is  not  bound  to  take  any  other  course.  Thai  di 
acquisition  of  the  ground  by  the  railway  company  is  u  ioa 
diment  to  decree  in  terms  of  his  dedaratory  codcIbuobi,! 
admits.  Tlie  Lord  Ordinary  foand  that  (he  rwway  inveitiiij 
did  not  prevent  the  oonveyance  to  him,  in  terms  <^  tbt  utidi 
of  roup,  of  the  servitude  constituted  over  the  flurface,as  tbt  14 
Ordinary  held  it  to  be  in  favour  of  the  mineral  estate.  Bt^ 
the  firtt  place,  the  burden  or  servitude  over  the  suriice,  hU 
the  articles  of  roup,  was  not  constituted  so  as  to  be  efkavi 
Russell ;  and,  in  the  teemd  place,  the  defenders,  the  aine 
owners,  did  not  now  seriously  contend,  that  if  that  right  ui 
vitude  was  different  from,  and  more  expensive  and  vifcul 
than,  the  ordinary  risht  ot  a  mineral  owner  to  be  compruid 
under  the  Railway  Clauses  Act,  it  could  subsist  attar  the  a 
way  notice,  or  could  be  mode  eSectual  against  tbem  i&j 
same  way  as  against  Wardrop  and  Ura.  Uuller.  If  the  q 
is  more  extensive  than  what  a  mineral  owner  in  tbeotdi^ 
case  has  at  common  law.  It  really  seems  clear  that  it  eeold  i 
subsist  against  the  railway  ccunpany,  or  restrain  the  lifte 
quired  by  them.  A  latent  personal  otmtraat,  which  bsi  I 
Itft  Molely  on  the  personal  obligation  of  the  sttUers,  caniwtfH 
the  right  acquired  by  the  notice,  nor  c^n  it  be  enforced  s^ 
tlie  company,  either  to  restrain  tbem  in  the  exerciie  « 
powers  bestowed  by  statute,  or  to  establish  a  claim  of  din 
lieyond  the  lialulities  which  the  statute  puts  tbem  on 
The  case,  then,  really  is  not  now  maintained  on  the  gn| 
on  which  the  tellers  succeeded  in  getting  the  Lord  Oniil 
to  place  it.  One  of  their  counsel,  indeed,  contended  I 
Russell's  right  was  an  interest  or  estate  such  as  the  lUth4 
tion  of  the  I<andg  Clauses  Act  pn>vided  for  the  punhtA 
if  omitted  mistake  in  the  original  notice,  and  bencfl,!! 
compensation  might  still  be  claimed  agidnst  ther^lvafd 
pany  by  Russell.  But,  I.  Russell  is  not  bound  to  aoquieas 
the  situation  in  which,  even  un  that  view,  he  has  been  pUo^ 
the  act  of  the  sellers,  contrary  to  their  warrandice  to  til 
but,  2.  The  object  of  that  cUuse,  and  the  interesU  to  «ra 
applies,  are  wholly  misapprehended  in  this  plea ;  and  3.  B4 
any  such  use  of  it  cuuM  be  made,  it  is  necessarily  impfisdj 
held  by  the  provision  t-f  the  clause,  as  an  essential  coodii 
that  theestata  or  interest  in  the  land  is  one  legnlly  constiM 
and  which  by  notice  the  railway  company  ought  tolAveBi 
and  brought  up.  But  the  primary  question  her©  is,  wh* 
the  right  of  Kus^dl  wiis  so  constituted  as  to  ertaU  anOfA' 
fore  the  notice.  Hence  the  argument  on  this  sectioB, 
otherwise  applicable,  is  palpably  reaaoniug  in  a  circle. 

llten,  that  lUissell  cannot  be  put  iuto  possession  of  tw 
benefit  and  ezeruse  of  the  right  be  purchased,  is  rw 
matter  of/od,  not  of  biw.  And  that  the  Impedimeit  oerirf 
the  act  of  the  sellers  ma/  make  a  very  material  difiEnsp' 
deed  to  him,  is,  in  my  opinimi,  beyond  dispute.  It  Is 
for  his  case,  that  he  cannot  be  pliu»d  in  the  full  exettSmdm 
rif(ht  which  he  purchasetl. 

That  this  is  the  act  of  o//  the  selleni,  although  twiag 
more  particularly  to  blame,  is  dear.  They  ougfat  fcilW^ 
have  constituted  effinttnally  agidnat  tlw  land  tbe  li^  "^?PS 
sold.  X  have  little  doubt  that  such  btirden,  ooaatit^stj|f* 
feftment,  would  have  been  an  estate  which  the  niiniltf*^ 
bound  to  purchase,  as  much  as  the  radical  right  to  ttjt-f^ 
But,  at  all  events,  die  sellers  were  bound  bo  to  patfts^iWPy 
If,  even  after  infeftment,  it  ooold^BOt  have  feufdwtfjyjS 

wera*bmndtom^%'^'S!d^i^^ 

luve  done  all  we  could,  and  tlie  statute  exdnM  W 
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n  itm  attemi^cd  to  gire  yon.  Whether  the  plea  would  hare 
leen  good,  or  whether,  on  the  other  hanel,  nn  effectual  estate  in 
fctutd  wooid  Bot  Ukb  bare  been  cotutitoted,  are  points  not 
1  lUs  case,  for  ^  teUan  left  the  matter  on  their  personal 
iMIfRtioa.  AH  were  boand  to  mike  the  right  sold,  oomplete. 
ht  on  two  of  then),  Bchediile>t  as  owners  of  the  ground,  and 
mn  that  part  of  the  groand  might  be  taken,  the  obligation  to 
MK  Bossdl  was  stiU  more  stringent ;  but  they  neglected 
his.  ind  ibe  noUce  took  the  ground,  as  it  stood,  from  them. 
Hr.  Bnssell,  admittios  impediment  to  foli  possession  of  the 
ligiit  he  bong^t,  Inaiatsln  bla  idtemative  cooclosion,  that  he  is 
atitled  lo  daroogee.  That  cooclBsioa  cannot,  in  my  opinion, 
he  misted.  One  answer  completely  fails — As  we  cannot  give 
jm  the  ftiU  benefit  of  the  nirfbce  as  we  sold  it,  yon  ought  to  throw 
np  bar^n  as  to  Uie  coal,  tlie  real  subject  sold.  Mr.  RuBsell 
cnt  joftly  says — boagbt  the  coal,  I  adhere  to  the  bartnun, 
ud  I  hsTe  a  ri^t  to  damage  for  .the  loss  I  mar  sustain  io 
mtt^  Uw  coaL  Another  ground  taken  was— when  yon  do 
inrlc  isd  tastain  damages,  will  be  the  time  to  try  the  question. 
Hit  ansrer  is  plain  and  Ineifstible— That  may  be  the  time  to 
Mcemin  and  assess  the  amount  of  damages ;  bat  now,  when 
pn  ue  to  execnte  the  conveyanoo,  and  it  is  fonnd  that  you 
iMDotput  me  Into  fall  poesesrion  of  the  sarfiace,  ia  the  time 
to  tif  my  fight  to  damage,  whether  it  is  aveased  now  or  not. 
On  that  nAat  I  have  no  doubt  Russell's  concloriou  is  good 
igifmt  ul  the  defenden ;  hot,  on  the  other  hand,  one  set  of 
defeDtten  may  hare  relief  against  the  others,  who  were  the 
•cdeo*nerB  of  the  surface,  and  some  declaration  of  that  sort, 
perhapi,  may  appropriately  be  inserted  in  oar  decree.  But  that 
watvW  is  entitled  to  have  decree  that  the  defendeni  who  sold 
to  bim  are  liable,  as  be  condodee,  far  the  loss  and  damage 
Nttaiaed  by  the  foitnre  to  give  him  the  poeseasloD  he  was 
ntitled  to,  seems  clearly  to  follow  from  the  fkcts  1  have  stated. 
Brre,  however,  arises  a  material  question,  which  the  defenders 
R  entitled  to  raise  although  liable  it>  damages.  The  sections 
iato  minerals  in  the  Railway  Claoses  Act,  provide  very  full 
EompeosatioD,  in  varioiK  forms  and  state  of  the  facts,  to  the 
Dtnen  of  minerals,  aocording  as  the  railway  company  ezclade 
gMAlag,  or  do  not  exclude  working,  and  also  fot  the  loss  and 
noDveoience  occasiooed  by  the  severance  or  intemiptioa  1w- 
jovgrannd,  occadoned  by  the  firandation  necessary  to  be  left 
fcrthe  safety  <rf  the  railway.  The  extent  of  the  workings 
irtilch  maybe  exchided  by  the  company,and  for  which  the  piica 
h  to  be  paid,  or  to  which  other  compensation  may  be  awarded, 
■Ud  of  the  loss  and  inconvenience  which  the  interruption  be- 
groDiid  may  occasion,  cannot  yet  be  known,  and  has  not 
^D.  Neither  has  the  pnrsoer  begun  to  work,  nor  do  we 
know  how  he  may  find  it  most  beneficial  for  himself  to  work — 
vblch  be  is  entitled  to  j  adge — nor  when  or  how  the  effi^ct  of 
interruption  to  the  aee  of  the  surfoce  may  be  experienced  iind 
^rtaioed.  For  all  the  intermption  or  loss  of  workings  be- 
lo*  groand — ^holding  that,  as  to  the  company,  be  is  in  tlie 
OFtjinuy  ritoation  of  a  mineral  owner— he  will  get  oompensa- 
4oD  (rotn  the  company  ;  and  for  that  relief  from  that  source, 
^  wu  boand  to  be  ptepand,  and  cannot  make  that  a  com> 
}mat  agunst  the  sellers.  The  damage,  then,  for  which  the 
wiminsy  be  liable,  may  come  to  be  truly  the  difference  be- 
yven  what  the  company  may  have  to  pay  him,  and  the  extra 
wo  sguDst  ^e  selleis.  I  say  maycome  to  be— for  in  regard 
'*^ndi  a  question  as  this,  I  wotild  not  pretend  to  form  any 
oi"<^<rf  my  own— and  Bosaell  may  instruct  that,  from  the 
loss  wUl  arise,  and  that  the  whole  coal,  perhaps,  on  the 
*M  of  the  line  of  ndlway,  cannot  be  worked  with  profit,  or  , 
,*w  hs  mwt  at  once  have  two  pite.  I  am  of  opinion,  therc> 
^  tbat  if  he  can  estabH«h,  by  a  report  of  persons  of  skill, 
Htt  he  nost  now  begin  his  operations  at  a  loaa,  whether  of 
:  expense  or  aC  coal,  or  at  once  suffer  any  damage,  that 
KeiiBntttled  todosO  now,  as  well  as  to  have  his  general  de- 
for  liability.  And  I  ronit  say.  that  I  can  easily  under- 
^^tbat,  from  the  dip  of  the  ooal— the  quality  of  the  seam 
"Ojmrent  places— the  character  and  depth  of  the  roof- the 
22?''  *o"*lng  to  the  west  of  the  line,  compared  with  the 
^^7^  eoal  which  can  be  taken  out— the  loss  of  this  part 
mliee  may  at  once  be  a  soarce  of  certain  and  clear  loss, 
Wj*>trom  the  claim  for  damage  from  severance  below.  I 
J^Dteunotbe  precluded  fitom  such  proof  of  injury  now, 
limnict  It ;  and  it  is  possible  that  the  reports  of  men 
h  histract,  that  the  whole  plan  of  working  the  coat 

■  tJ225*  tWneBdal  manner,  may  be  seriously  affected  by  the 
'  ^"VVMllwrositheturfece.  If,  on  the  other  hand,  it  can. 


not  be  ascertained  what  will  be  the  injury  until  after  the  poal  is 
worked,  and  that  the  damage  to  be  compensated  will  be  tbe 
difference  between  what  tbe  company  must  pay,  and  what  he 
ot^ht  to  receive  from  the  right  sold  to  him,  then  at  present 
the  damages  could  not  lie  assessed.  But  still  it  is  both  a  bard 
and  an  imusual  result,  that  wheti  tbe  sellers  have  so  con- 
ducted themselves  ob  to  l>e  unable  to  give  the  purchaser  full 
possession  of  tbe  right  they  sold  for  the  use  of  the  subject,  he 
should  be  obliged  to  pay  down  the  full  price,  and  trust  to  a 
claim  of  damage  at  a  distant  period,  when  the  -parties  may  be 
auable  to  pay.  However,  if  tlie  amount  even  of  any  portion 
of  the  injury  cannot  now  be  ascertained,  there  seems  to  be  no 
means  of  avoiding  that  result  It  is  not  improbable,  however, 
that  a  survey  of  tlie  field  may  enable  him  even  now  to  estab- 
liBh  injury.  But  clear  it  is  that  he  is  entitled  now  to  have  a 
decree  finding  thene  parties  liable  in  the  damage  which  he 
may  sustain  from  the  loss  of  this  portiou  of  tbe  surface,  and 
the  intermption  to  continuous  use  of  the  same. 

The  next  and  only  other  branch  of  these  qntstioos  It  ndsed 
by  the  action  at  tbe  instance  of  the  sellers  against  the  railway 
company.  Bo  for  as  it  was  atone  time  contended  that  tbe  con. 
clufiiouB  were  only  directed  to  the  ordinary  rights  of  a  mineral 
owner  at  commuu  law,  and  which  the  statute  fully  proteotn, 
the  answer  of  the  company  was  very  plain,  that  tt>«ee  were 
wholly  unnecessary ;  and  tbe  plea  of  Mr,  Russell  agi^D  was, 
that  such  conclusions  could  be  of  no  i»e  to  him.  Bat  the 
real  object  of  these  concluaions  is  to  have  it  found  Uiat  these 
parties  were  entitled  to  convey  lo  liussell  the  right  over  the 
i<urface,  in  terms  of  the  articles  of  roup,  in  the  same  manner 
as  if  the  company  had  gut  no  right,  and  no  oooupation  of  aiiy 
part  of  tbe  surface. 

Un  tbe  part  of  two  of  the  pnrsaers,  Wardrop  and  Um. 
Muller,  who  sold  for  a  full  price  this  portion  of  the  sur- 
face  to  tbe  railway  compaay  free  from  any  such  burden,  and 
for  a  purpose  whicli  excludes  any  use  at  h11  of  the  surface  for 
the  working  of  the  coal,  such  a  conclusion  is  excluded  by  their 
own  conveyance  to  the  railway  company.  And  as  to  the 
other  pursuers,  the  remaining  coal-owoeni,  tbey  allowed  the 
right  which,  in  concurrence  with  the  owners  of  the  surface, 
Wardrop  and  Mrs.  Muller,  they  sold  to  Russell,  to  remain 
on  a  personal  obligation,  which  could  not  be  effectual  agaiost 
an  onerous  singular  successor,  and  thus  the  intermediate  Bale 
to  the  company  entirely  barred  the  possibility  thereafter  of 
making  Buwell's  right  uficctual.  They  do  not  pretend  that 
ttiu  terms  of  the  sale  to  Itussell  were  communicated  to  tlie 
company,  and  expressly  abandoned  any  such  lUlegation. 
Hence  there  is  no  case  of  mala  fida  stated  against  the  com- 
pany, and  tbey  are  to  be  viewed  as  ha^g  acquired  the 
ground  for  a  ftill  price,  under  the  condition  merely  of  satisfy, 
ing  the  claims  competvnt  under  the  statute  to  tbe  owners  of 
Qijuerate,  and  under  no  other  burdens  or  obligations.  If  that, 
then,  is  their  position,  the  action  against  them  wholly  fails, 
and  the  pursuers  can  secure  no  remedy  under  it  for  Mr.  Hua- 
sell,  and  for  their  own  relief.  The  conclusion  as  to  danu^s 
equally  fails  if  the  right  granted  to  Russell  cannot  effectually 
be  enfi»ced  agunst  tne  railway  company ;  and  if  their  right 
is  free  from  any  such  restriLtion  and  burden,  1  think  the  com- 
pany therefore  must  be  aeeoilsied,  but  in  such  terms  as  to 
prevent  the  judgment  lieing  to  any  extent  founded  upon  as 
narrowing  Russell's  right  to  the  whole  damages  which  he  may 
be  al»le  to  claim  under  the  statutory  reservatious  in  &vour  of 
mineral  owuen. 

This  review  of  the  varioas  pleas  Of  parties,  exhausts  both 
aoUons. 

The  other  Judges  concurred. 

In  Russell  v.  Malcolm  and  others,  the  Court  pro- 
nounced the  following  interlocutor: — 

"Find  that  originally  the  lands  of  Alleysbank,  including 
tbe  coal  and  minerals  within  tbe  same,  which  had  not  then 
been  separated  into  a  distinct  estate,  belonged  to  the  deCemJer 
Margaret  Auld  (now  deceased,  and  represented  byher  husband, 
the  defender  John  Malcolm)  and  to  her  sister  Maiion  Atdd,  to 
the  extent  of  two-third  shares  pro  indiviu ;  and  to  the  defender 
Henry  Wardrop,  and  his  sister  Mrs.  Mnller,  to  the  extont  of 
the  remaining  third  share  pro  indtvito:  Find  that  by  dispoBi- 
tion  in  1H44,  the  said  Margaret  Auld  and  Marion  Auld  sold 
and  conveyed  their  two-third  stiaresof  the  said  landsol  Alle\t- 
bank  to  the  said  Henry  Wardrop ;  but  that  in  Uic  Miid  ili^iio- 
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Mition  they  '  exprtmij  provided  and  declared,  that  the  whole 
coai  and  otber  metals  and  miaerals  in  the  said  lands,  our 
shares  of  which  lands  are  hereby  disponed,  and  also  in  that 
part  of  the  lands  of  Alleysbank  sometime  ago  sold  to  the  said 
James  Finkertoo  jonior,  are  hereby  resetTpd  entire  to  the  said 
Margaret  Howie  Anld  or  Ualcolm,  and  Marion  Aold,  and  to 
the  whole  other  pro  indivito  proprietois  thereof,  and  onr  and 
their  respectlTe  heirs  and  successors ;  and  that  we  and  they, 
and  onr  respectire  foresaids,  shall  accordingly  haTe  full  power 
and  liberty,  as  now  and  formeriy  possessed  by  us,  at  any  time 
we  or  they  may  think  proper,  by  onrselYes,  out  tacksmen  or  ser- 
vants, to  sink  pita,  awl  perform  all  other  necessary  operations 
on  any  part  of  the  said  lands,  our  shares  whereof  are  hereby 
disponed,  few  working  and  taking  away  the  stud  coal  and  other 
metals  and  minenUs  in  the  whole  of  Uie  said  lands  of  Alleys- 
bank,  inclading  the  said  portions  thereof  sold  to  the  said  James 
Finkerton  Junior  as  itforesaid,  as  well  as  the  portions  thereof 
onr  shares  of  which  are  hereby  oo&veyed,  as  also  to  let  or  sell 
our  and  their  shares  of  the  said  coal,  metals  and  minerals,  at 
pleasure,  and  that  upon  payment  always  of  the  whole  dama- 
ges which  may  be  occasioned  by  working  oat  and  carrying 
away  snch  minerals,  or  other  operations  therewith  oonnected, 
to  the  si^d  lands,  or  to  the  houses  built  or  to  be  built  thereon, 
to  the  said  Henry  Wardrop  and  the  other  proprietors  thereof 
for  the  time,' — ^whlch  provision  and  declaration  is  accordingly, 
as  a  zeal  burden  and  quality  of  his  right,  latidem  vetUt  inserted 
In  tiu  instrument  of  ewne  expede  by  the  said  Henry  Wardrop 
npon  said  disposition,  which  instrument  is  dated  and  was  duly 
registered  Id  the  register  of  sasines  on  8d  September  1844 : 
Find  that  the  defenders,  as  owners  of  the  coals,  metal  and 
minerals,  thereafter,  by  f^cles  of  roup  dated  on  the  17th,  22d 
and  26th  days  of  November  1846,  and  by  minute  of  sale  dated 
26th  November  1846,  after  competitltm  at  public  nnip,  sold  to 
the  pursDer  the  whole  coal,  metals  and  minerals,  under  the 
lauds  of  All^bank,  with  an  obligation  to  grant  a  clause  of 
absolute  wairandice,  and  under  the  conditions  contained  ia 
the  8th  section  of  the  articles  of  roup — *  The  person  preferred, 
or  bis  heirs  and  sucocsaors.  shall  have  the  right  and  privilege, 
and  sliaU  be  bound,  in  working  the  said  coal,  metals  and  mine- 
rals, to  observe  the  conditions  and  implement  the  obligations 
contained  in  the  following  rules  and  regulations,  which  shall 
be  binding  upon  htm  and  tbem  ftom  the  date  of  the  minnte  of 
preference,  and  which  shall  be  Introduced  into  the  diaposi^on 
to  be  granted  to  him,  the  instrument  of  easine  to  follow  there- 
on, and  in  all  the  future  oonveyaucce  and  transmissions  of  said 
coals,  metals  and  minerals,  as  real  liens  and  burdens,  or  other- 
vise  the  same  shall  be  void  and  null — vis.  J^irtt,  He  shall  have 
T^t  to  win  the  oool,  metals  and  minerab,  and  to  work  out  the 
same  In  any  manner  he  may  consider  most  beneSctal :  Ho 
sliall  be  entitled  to  work  ibem  from  any  pit  or  mine  in  the 
adjoining  lands  to  which,  be  may  have,  or  shall  acquire  right, 
or  by  pits  and  shafts  in  and  upon  the  said  lands  themselves : 
and  he  shall  accordingly  be  entitled  to  sink  pits,  and  erect  all 
neeessoty  engines,  machinery  and  booses,  m  mad  upon  any 
part  of  nie  sud  lands,  exoepting  that  part  thereof  sold  to  James 
^nkerton  junior,  farmer  near  fiitbetgten  ;  and  tomake  roads, 
water-oonises,  and  ponds,  and  in  general  to  use  the  surface  of 
the  said  landis,  excepting  as  before  excepted,  for  all  necessary 
operations  in  working,  storing,  and  carrying  away  the  said 
coal,  metals  and  minerals :  He  shall  have  power  and  liberty 
at  any  time  to  take  down  the  said  buildings,  and  to  remove 
and  cany  away  the  materials  thenxA  and  also  to  take  down 
and  remove  the  engines,  machinery  and  appurtenaucee,  which 
may  be  erected  and  fitted  up  on  the  said  lands,  in  so  far  as  the 
same  shall  not  be  BUt>iect  to  any  right  of  lien  or  hypothec  for 
payment  of  the  price,  or  oqy  balance  or  interest  thereof.  The 
person  preferred  to  the  pi^rchase,  and  his  foresaids,  shall  be 
bound  to  pay  to  the  proprietors  for  the  time  a  yearly  nnt,  at 
the  rate  of  £10  for  ea4^  acre  imperial  measure  of  the  surface 
of  the  said  lands  which  shall  be  broken  up  or  entered  upon, 
or  occupied  by  him  or  them,  or  which  shall  be  deteriorated  or 
injured  by  pita,  or  by  sinking,  or  by  any  effect,  or  all  other  cir- 
cumstances of  working  the  stud  coal,  metali  or  miner^s,  and 
that  half-yearly  at  Martinmas  and  Wbitaunday,  during  the 
period  the  suiface  shall  be  ocou[ded  by  Um,  or  shall  remain  in 
an  injured  state ;  and  when  he  shall  cease  to  occupy  the  said 
surface,  he  shall  be  bound  to  restore  the  same  to  a  good  arable 
state  and  condition,  and  to  pay  the  rent  thereof,  and  of  such 
part  of  the  snrfttce  as  shall  be  injured  in  manner  foresaid,  until 
the  term  of  MatUnmast  after  it  shall  have  been  restored  to  an 


arable  condition.  .FcHirtA,Thepenonpreferred,andUsfonssidi, 
shall  be  at  liberty,  in  case  it  shall  be  necemiy,  to  carry  off  sdj 
water  that  may  arise  in  the  course  of  the  working  of  the  and 
coals,  metals  and  minerals,  by  or  tlirough  the  nid  lands 
Alleysbank,  belonging  to  the  said  Henry  Wardrop  and  Jsntt 
Marion  Alesander  Wuilrop  or  Huller,  by  means  of  proper  coB- 
duits,  and  in  such  way  and  manner  as  shall  be  least  prejuUciil 
to  the  said  lands,  they  being  always  bound  to  pay  all  surface  ds- 
tDf^  that  may  be  occasioned  to  the  said  lands  by  their  opera- 
tions Id  transferring  oi  carrying  off  such  water and  Autho, 
under  the  declaration  in  the  minute  of  sale — '  The  coal,  mebh 
and  minerals,  referred  to  in  thefbregolng  articles,  upon  tbelbn- 
going  terms  and  ci'nditions,  are  now  exposed  at  the  upset  priei 
of  £6000 :   Declaring  that  the  period  of  working  the  t^A  coal, 
metals  and  minerals,  is  extended  to  80  years  from  and  afte 
'Wbitaunday  next  1846,  and  tile  period'of  removing  and  r- 
storing  the  surface,  altered  and  extended  accordingly :  And 
declanng  &rther,  that  it  is  intended  by  the  foresaid  articlei, 
that  the  purchaser,  in  respect  of  the  payment  to  the  landlord 
of  £10  per  acre  per  annum  (per  imperial  acre),  shall  be  freed 
from  all  claim,  at  the  instance  of  the  tenant  of  tbe  snr&c«,fo 
all  damages  stutalned  by  him,  In  so  &r  as  reguds  Uie  gromidi 
occupied  or  used  by  the  purchaser,  excepting  the  claims  of  tba 
landlord  and  tenant  for  the  damage  or  det^oration  of  cn^or 
ground,  and  the  purdiaser's  obligation  to  restore  the  gromd 
in  manner  therein  mentioned, — ^it  being  expnasly  undcRtMid, 
that  the  purchaser  shall  not  be  entitled  to  occupy,  use,  or  Uti 
any  part  of  the  surface,  except  for  tbe  purpose  of  workiD^oat 
the  said  coal,  metals  or  minerals.'   Find  that  after  ti»  pu- 
Buer  bought  the  said  coal,  metal  and  minerals,  with  the  sfoR- 
said  righto  and  privileges  in  regard  to  the  use  of  the  ttaiact, 
tbe  defenders  <ud  not  proceed  to  perfect  and  complete  tin 
right,  which  they  had  so  sold  to  tbe  said  Archibald  HqmU,  bf 
conveyance  and  infeftment,  so  as  to  give  him  uiy  feudal  ligfat 
in  and  on  the  surfoce  of  the  said  lands,  in  terms  of  tbe 
articles  of  roup  and  the  said  minute  of  sale,  which  oonid  Is 
effectual  against  any  singular  successor  acquiring,  by  ogenw 
and  bona ^  purchase,  the  right  to  the  said  lands,  or  aor  por- 
tion of  the  surface  of  the  some,  and  that  they  left  the  rigfai » 
aold  to  the  said  Archibald  Bnasell,  on  the  personal  obligstJu 
undertaken  by  them  :   Find  that  tbe  railway  compsny.  U 
this  stale  of  things,  gave  notice  to  tbe  late  H«nry  Wardnp 
and  Urs.  Huller,  under  their  statute,  of  their  pnrpose  to  Ufce 
the  portion  of  the  land  in  question  for  the  formation  of  tlit 
railway,  and  thereby  acquired  right  to  the  same,  tbe  prin  A 
which  they  afterwards  settied  by  agreement,  and  paid  to  tU 
said  Henry  Wardnqi  and  Un.  Muller,  and  obtiUned  potstaiM 
of  tbe  ri^t  to.  and  oocui»tien  and  poasesslon  <3l  tbe  ssid  p«- 
tion  of  the  surface  for  the  purpose  of  their  railway :  Tai 
that  after  the  right  and  occupation  so  acquired  under  (b> 
railway  notice,  and  completed  by  feudal  investiture  and  pos- 
session, the  defenders  cannot  give  tbe  said  Archibald  Bow 
the  posBeesioD  and  use  of  the  whole  surfitce  of  the  lands  fbrtb* 
purposes  and  to  the  extent  agreed  to,  and  wannnted  io  tiw 
s^d  articles  of  roup  and  minute  of  sale :  Elnd  that  tbe 
so  acquired  by  the  railway  company  cannot  be  o(«tnd(B 
and  limited  by  any  petsonu  contract  which  the  said  defuxlM 
may  have  entered  into,  suoh  as  that  with  tbe  puTsaef,is^ 
therefore,  tbatinsoforaBthedghtsacqnired  by  thesifd  Aicb- 
bald  Bunell  by  purchase  from  the  defenders,  are  more  rtlaw* 
and  extensive  than  the  oidinaiy  rigbta  competent  to  tuiMw 
owners,  against  tbe  owner  of  the  sut&oe,  for  the  use  of  t^**?^ 
BO  far  as  necasary  for  the  use  of  the  minerals,  or  more  tsIov^ 
than  can  be  made  effiictnal  under  tbe  Bailway  Clauses  Ati,  vA 
that  the  defenders  cannot  make  such  righta  efiectoal  infttoo 
of  the  said  Archibald  fiusscU,  against  the  railw»  c<W»?; 
Find  that  tbe  right  acquired  as  aforesaid  by  tbesrid  AnubM 
Buirall  was  much  more  extensive  and  valuable  thao  tbsJip" 
competent  at  common  law  by  a  ndaerai  owner 
proprietor  of  tbe  surface :  Therefore  find  that  tbe  panaV. 
said  Archibald  Russell,  is  entitied  to  claim  danuiges  i^^t 
loss  be  ban  sustalDcd,  or  may  sustain,  in  respect  that  thw*^ 
ders  failed  to  perfect  and  complete  by  feudal  invti^W  J** 
right  they  sold  to  him  of  the  use  of  tbe  said  sarfaoyi*  *** 
scribed  in  tbe  said  articles  of  roup  and  minute  of  "M^JPfffj 
not  now  give  him  possessfon  of  tae  rfgbt  \ia  the  said  ow"*" 
surface  so  as  contracted  for  and  bought :  Find  the  ^iPr^ 
liable  in  reparation  to  him  of  such  lo«  an^  iajtj^*?.?! 
iostrnct  therefrom,  and  decern  :^tbdjhiU  thaiw  ISETm 
enUtied,  if  he  can,  Binritiiodb^tnictliDMJwib^^ 
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Tork  Ute  cmI  in  the  way  most  beneficial  to  himself  owing  to 
Lho  iojurj  caused  by  the  ioterraptioii  to  the  cODtinaou  use  of 
ibe  stu&ce,  or  that  he  from  the  flni  most  sngtaln  lcB»  and 
lUioage  in  any  way  from  the  said  cause,  aod  that  If  such  da- 
mge  can  now  be  instructed,  he  wtll  be  entitled  to  recover  the 
ume  from  the  defenders,  reeerring  to  them  any  claim  of  relief, 
if  aaj,  competent  to  any  of  tbcm  asainst  the  others,  in  the 
ciicQoutaDces ;  allow  the  said  Archibald  Buaaelt  to  give  in  a 
mmate,  stating  whether  he  proposes  now  to  instruct  any  loss 
uid  injnry  to  him,  and  what,  which  he  avers  has  been  caused 

.  by  the  IM  of  the  said  portion  of  the  surface  acquired  by  the 
liilway  company,  before  he  begins  to  work  the  said  coal  and 
DiiDarab,  and  in  what  way  he  proposes  to  eetabllaih  such  loss 
and  ioja^ :  Find  that  if  such  loss  and  injury  cannot  now  be 
.  iostncted  before  he  begins  to  work  the  said  coal  and  minerals, 
,  u  to  the  extent  to  which  the  same  cannot  now  be  ascertained 
ud  estimated,  he  will  be  entitled,  after  the  wotUngs  have  pro- 
ceeded, and  the  extent  of  the  injury.  If  any,  isthen  asoertidiied, 

'  «bich  the  loss  of  the  use  of  tlie  pardon  of  the  sut&cetaken  by 
tte  nilway  company  may  occadon,  to  recover  the  same,  so  far 

u  the  tame  cannot  now  be  compensated,  from  the  defenders, 
>  and  ao  far  as  the  same  will  not  bo  compensated  and  covered 

by  the  damages  or  price  which  the  railway  company  may 

lure  to  pay  under  the  Railway  Olaoses  A.ei,  after  the  work- 
ogi  have  proceeded, — which  claims  of  the  pursuer  are  hereby 

folly  reserved  against  the  defenders  :  Find  the  pursuer  entitled 

to  Uie  expenses  hitherto  incurred  in  the  process,  and  find  the 

defenders  liable  la  the  same,  and  decern." 

Id  Haloolm  and  others  v.  the  Caledonian  Rulway, 
tbe  Coort  prononnced  the  fbllowing  interlooator  : — 

"  Ja  respect  of  the  judgment  of  the  Court  pronounced  In  the 
Mlioa  at  the  instance  ofArchibald  Bussell  against  the  princi- 
pal ponuer  in  the  present  action,  assoilzie  the  defenders  and 
deceni,  vitbout  prejudice  to  the  claims  which  the  said  Archi- 
bald Bossell  may  competently  state  and  instruct  as  a  mineral 
ovner,  under  the  Railway  Clauses  Act,  f^aiost  the  said  defen- 
deri;  Ftai  the  defenders  entitled  to  expenses ;  allow  an  ac 
cnnt  thereof  to  be  given  in,  and  remit  to  the  anditor  to  tax 
ud  report ;  but  in  so  far  as  the  sMd  company  may  call  on  the 
Mid  Archibald  Kussellto  pay  anypartoftbe  said  expenses,  find 
that  the  other  principal  pursuers  must  free  and  relieve  the  said 
Archibald  Susscll  of  the  expenses  he  may  be  so  called  on  to 
P<^yi  and  find  the  other  pursuers  liable  in  repetition  to  him  of 
the  lame,  aud  decern ;  and  find  Uiat,  on  l)eing  called  on  to  pay 
tbe  lame,  he  will  Ire  entitled  to  obtain,  at  the  expense  of  the 
other  portucrs,  an  Agnation  to  any  decreet  or  diligence  the 
defenoers  may  have  obtained  to  enforce  payment  of  the  expen- 
ses dae  to  them,  and  to  insist  In  and  enforce  the  same  against 
the  other  pursuers,  for  bis  relief  and  indemnification ;  also  find 
the  said  Archibald  Bussell  entitled  to  obtain  from  the  parsucrs 
of  the  action  against  the  Caledonian  Railway,  any  expense, 
which,  on  inquiry,  may  be  &»md  more  properly  Incurred  by 
bim  bis  own  protection  In  the  action  idsed  with  his  con- 
currence; allow  an  account,"  &c 

lorii  Ordinary,  Ivory,  Anderson — ForRu»$eU,  Penney ;  J.  F. 
Wilkie,  8£.C.  Agent. — For  Malcolm  and  olhgrt,  Mackenzie, 
NeavBS,  Deas;  John  W.  Mackenzie,  W  S.  Agmt^For  Cak- 
itaim  Baikfay  Co.,  Dean  of  Faculty  (Inglis),  Bobert^on ;  Eope, 
<Hirt»«a  &  Uackay,  W.S.  Agents.— L  C/erfc-(W.G.T.) 


25£&  Ft^ntary  1853. 
HlOB  CODBI  Of  JcmcuBT. 

Josv  Btrvss  and  others^  Susnenders,  v.  Thomas  Dick, 
^tfp«ndeift;  an4  Wiixiah  LAwroif  and  others,  Su$- 
fmitra,  v.  Datiq  Lawbon,  Setpondent. 

HtrithicStatale*  13  &  14  Vict.  c.  93;  14  8e  15  Vict.  e. 
M^Saannary  Jurisdiction — Sheriff — 1.  Ternu  of  pttition 
dnr  wt^nnt  witder  fS  ^  14  Vi€t.  c.  93,  and  U  ^  15 
wder  wAtcft-^-Held,  Tlutt  tlu  Mtatutat  fnutded 
wiiirir  eamfttntlg  Rhelted.  2.  7^  the  Omt  of  Jhm. 
0mb*'k«  MO  power  of  rtaiao  on  the  merits  of  a  petition 
Am  mipbfitt  mnder  the  above  itatHtee.   3.  That  tn  trginff  . 

•  above  $tatute»  tummarili/,  ii  is  not  neeet- 

VV^JKff^td  in  term*  of  the  provisions  of  the  Act  of  Ad- 
m^Ulm  1^7*  mdof^Geo.  lY.  e.  23,  and  9 

^r>-vfi».<-  ^^fif  tie  frial  if  lummarp  rases  before  the 


Sheriff,  4.  In  a  complaint  under  the  above  acts,  where  it  waM 
objected  to  the  production  of  the  entry  of  the  offence  t»  tie 
log  book,  that  the  tame  formed  no  evidence,  in  respect  it  did 
not  appear  to  have  been  read  in  terms  of  the  alet — Held, 
the  ease  being  svbstantialh  one  of  mutiny,  th»  retuHl^  qftii 
entry  was  impossible,  and  the  objection  wot  therifitre  exdudtd. 

By  13  &  14  Vict.  c.  93,  it  is  provided,  §  78— 

"  That  any  seaman  or  apprentioe  who,  whilst  in  eervioe, 
commits  any  of  the  fbllowkig  oflB&oes,  and  who  then  is,  or 
afterward*  arrives,  or  is  foond  at  any  place  in  wbioh  there  is 
a  court  of  justice  chpable  of  exercising  summary  jnrisdictlon 
under  this  act,  may,  on  doe  proof  of  the  oCfevce,  and  of  such 
entry  thereof  in  the  tog-book;  as  herelnaftM:  directed,  bo 
summarily  punished  by  imprisonment,  with  or  witboot  bard 
labour,  not  exceeding  in  duratlon-the  several  periods  follow 
ing,  (Uiat  ii  to  say) — 

1.  Twelve  wens  for  wiirully  damaging  the  ship,  or  em- 
bezKiing  or  wilfbUy  damaging  any  of  her  stores  or  caigo.  ' 

2.  Twelve  weeks  for  assaulting  any  master  or  mate. 

8.  Four  weeks  for  wilful  disobedienoa  toany  lawM  command. 

4.  Twelve  weeks  for  oonttnoed  wilful  disobedieoee  to  law* 
ful  commands,  or  for  continued  wilful  neglect  of  doty. 

0.  Twelve  weeks  for  combining  with  any  other,  or  others 
of  the  ovew,  to  disobey  tawftd  oommands,  or  t  i  neglect  duty, 
or  to  impede  the  navigation  of  the  diip,  or  the  progress  of 
the  voyage. 

Pronded  always  that  nothing  herelu  contained  shall  take 
away  or  abridge  anypowenwrnohamasterhasoTor  hlieww."' 

And  by  §  86— 

"  That  the  master  of  every  ship  shall,  upon  every  legal  con- 
viction of  any  member  of  his  crew,  and  upon  every  infliction 
of  punishment  on  any  such  member,  and  upon  the  oommission 
of  every  offence  by  any  soch  member,  fbr  which  it  Is  intended 
to  procure  punishment  to  be  tnfiicted,  oT  to  enforce  a  forfeiture, 
or  to  exact  a  fine,  immediately  cause  a  statement  of  the 
offence,  and,  in  the  case  of  a  conviction,  or  of  punishment 
actually  Infiictod,  a  statement  of  such  conviction  or  punish- 
ment, to  be  entered  in  the  official  log-book,  and  shsU  cause 
such  entry  to  l>e  dgued  by  a  mate  of  the  ship,  or  if  there  is  nc 
mato,  by  the  carpenter,  boatswain,  or  one  of  the  oldest 
members  of  the  crew." 

By  14  &  15  Viot.  o.  96,  it  is  provided,  §  27— 

"Except  In  the  case  of  desertion,  and  In  other  cases,  in 
which  it  Is  impotsiblo  to  do  so,  every  entry  of  any  offence 
made  tn  the  official  It^-lMok  of  any  ship  which  leaves  the 
united  Ui^om  after  the  1st  day  of  Slumber  1851,  shall^ 
at  the  time  when  the  same  is  made,  or  as  soon  afterwards  as 
possible,  be  read  over  distinctly  uid  audibly  to  the  offiender,  or 
upon  the  quarter  deck  of  the  ship,  and  a  statement  to  the 
effect  that  the  same  has  been  so  read  shall  be  addedtoaneh 
entry,  and  signed  as  required  for  the  signature  ttf  snoh  entry ; 
and,  except  in  the  case  aforesaid,  no  suck  entry  shall  be  ad- 
missible In  evidence  on  the  part  of  the  master  or  owner,  or 
otherwise  av^lable  for  the  purposes  of  sooh  master  oc  owner, 
if  not  so  stated  to  have  been  read  over  oi  herelnfaefore 
required." 

These  were  two  notes  of  suspension  and  liberation  of 
judgments  and  sentences  prononnced  by  the  Sheriff-suhBti- 
tute  of  Greenock,  which  were  argued  together. 

The  first  was  at  the  instance  of  John  £yrnes  and  24 
others,  who  had  been  connoted  on  a  petition  and  com- 
plaint at  the  instance  of  "  Thomas  Bick^  master 
mariner,  presently  in  Greenock,  master  of  the  ship 
Advice  of  Glas^w,  presently  l;^g  at  the  Tul  of  the 
Bank,  in  the  Biver  Clyde,"  with  concanenca  of  the 
procurator-fiscal. 

The  petition  set  forth,  that  in  November  1852,  the 
suspenders — 

"  entered  into  an  agreement  in  wriUng  with  the  petitioDer 
to  serve  on  board  the  said  ship  Advice,  as  SHUueu,  on  a 
voyage  from  the  port  of  Quebec  to  Uverpool,  or  any  other 
port  or  ports  fn  the  united  kingdom : "  "  That  in  terms  of  the 
said  agreement,  the  said  seamen  did  enter  on  board  of  the  said 
ship  Advice,  on  or  about  the  15th  day  of  Novemb(K^lHtK.wlttk^> 
she  was  lying  in  the  Biver  Salut  Ifit|t«ae<l:brilatUt#U^igc: 


BEPOETB  OF  CASES  DECIDED 


■0  entered  on  boud,  and  whilst  on  Berrioe,  the  said  seamen,  vis. 
John  BTrnes,  &c.,  Mtoh  and  all,  or  one  or  other  of  them,  oom< 
bhied  among  themselrea,  and  with  othen  of  the  crew,  to 
disobey  lawnil  commands,  and  neglect,  and  to  impede  the 
naviS^tion  of  the  ship,  or  the  progreee  of  the  Toyafte,  in  so  fiu 
as  they  each  and  aU,  or  one  or  other  of  them,  on  or  ahont  the 
16Ui  OBT  of  the  said  month  of  November,  and  while  on 
board  of  s^d  ship,  did  combine  together  to  disobey,  and  did 
disobey,  the  lawful  commands  of  the  petitioner  ;  and  agsio, 
npon  or  about  the  17th  day  of  the  said  month  of  l^veml>er, 
they,  tfae  said  seamen  above  named,  did  combine  amoog 
themselves,  and  with  otbois  o  f  the  crew,  to  disobey,  and  did 
disobey,  the  lawFol  commands  of  the  petitioner  to  neave  the 
anchor,  in  order  to  get  the  said  ship  under  weigh,  and  pro- 
ceed on  her  said  voyage,  and  demanded  ten  pounds  sterling 
in  advance,  instead  of  the  w^gee  Btipnlated  in  said  agreement, 
and  continiiod  to  disobey  the  petiaoner's  commanoB,  and  to 
neglect  their  doty  un^I  the  peUtioner  had  complied  with 
their  unlawful  ezaiBtionB,and  wUohirfbnceswere  duly  entered 
In  the  log-boolE :  That  In  consequence  of  the  offence  before 
narrated,  the  said  John  Bymos,  &o.,  each  and  all,  or  one  or 
other  of  them,  guilty  of  the  same,  are  liable  to  be  punished 
snmrnaiUy  by  In^rtsonment,  with  or  without  bard  labour,  not 
exceeding  in  duration  twelve  weelu,intenii80ftbe  78th  section 
of  the  Mercantile  Marine  Act  186a 

•<  May  It  therefore  please  your  Lordship  to  grant  warrant  to 
apprehend,  and  bring  before  you  the  said  John  Byrnes,  &c., 
to  answer  to  this  petition  and  complaint,  and  on  due  proof 
thereof;  to  summully  pnnish  them,  and  each  and  all,  or  any 
ot  them,  guilty  of  the  said  offence,  by  imprifioDment  in  the 
prison  of  Paisley,  with  or  without  hard  labour,  for  a  pi^riod 
not  exceeding  in  duration  twelve  weeks ;  or  to  do  otherwise 
as  to  yonr  Lordship  shall  seem  proper." 

On  27th  Dec.  1862,  the  Sheriff-substitnte  granted  war- 
rant to  apprehend  the  suspenders,  and  bring  thvm  before 
bim  for  examination. 

On  28th  Dec  1862,—"  Compeared  the  parties  before  named, 
and  the  petition  having  been  read  over  to  them,  they  deny  that 
they  are  guilty  of  the  offence  charged  agidnst  them,  or  at  least 
attempted  to  tostify  tbemselvee." 

■*Tne  Slmw-snljstitute  having  resumed  consideration  of 
the  petition  and  oomplunt,  with  the  articles  at  agreement 
and  the  log-book  of  tna  ship  Advice,  and  proof  adduced  for 
the  complainer.  finds  the  complaint  proven,  and  tberefbre 
decerns  and  adjudges  John  Byrnes,  Joseph  Cowan,  Robert 
Oreighton,  Robert  Miller,  Torrance  Whelan,  Oswald  Bless, 
James  Benny,  William  Henry,  John  Edwards.  John  Gibson, 
William  M'Donald,  JinkeaTombuIl,  Thomas  W.  Axtell.  James 
M'Lachlan,  Christopher  Bntler,  John  Donohne,  Uobert  Dun- 
canson,  Patrick  Harrigan,  Francis  Brown,  Jonathan  Sfarsden, 
James  Murdoch,  Blchard  Bunds,  U«nry  Cunningham.  John 
Pickles,  and  lUchard  Ewings,  to  be  imprlaoned  within  the 
prison  of  the  county  of  Beufrew  at  Pidtdey,  for  the  period  of 
twelve  weeks  from  and  after  this  date,  and  there  to  be  kept 
at  hard  labonr,  conform  to  the  roles  of  that  institution,  and 
thereafter  to  be  set  at  liberty." 

The  <ecom2  suspeoEdoa  and  UberatioD  was  presented 
for  five  seamen,  formerly  on  board  tho  ship  RanHne, 
who  had  likewise  been  convicted  on  a  petition  and  com- 
plunt  at  tho  instance  of  the  master,  with  coocurrence 
of  the  procurator-fiscal,  of  refusing  to  WQigh  anchor 
whSo  l^ing  at  Qu^mc,  tuitil  an  advaDoe  had  been  made 
on  their  mpnlated  wages. 

The  sBOond  note  of  stupenaon  was  in  the  same  terms 
as  the  first, — the  oAI^  di&renee  between  the  two  oases 
bemg,  that  the  Rantine  sailed  from  a  port  of  the  nnited 
loDgdom  after  Ist  September  1851,  whereas  the  voy- 
age ctf  tiie  Advice  from  Quebec  was  her  first  voyage. 

Logan  for  suspenders — Firttf  The  statute  on  which 
the  petition  proceeded  was  not  sufficiently  libelled,  the 
only  reference  to  it  being  that  at  the  end  of  the  last  clause . 
Second,  It  was  a  question  whether  or  not  it  wsa  compe- 
tent for  the  Court  to  review  this  ^Hroceediug  on  the 
merits.  At  any  rate,  review  was  clearly  competent  on 
illegality  of  prooednre.   Now  the  statute  provided,  that 


any  oompbunt  under  it  should  be  tried  sommarily;  nd 
it  was  not  muntained  that  the  Sheriff  had  not  power  to 
try  a  ease  under  this  statute  aummarily, — but,  in  doug 
BO,  hQ  must  proceed  according  to  the  proviaons  of  the 
statutes  regulating  procedure  in  summary  trisb-6 
Geo.  IV.  c.  23;  Act  of  Adjournal  17th  March  18i7; 
9  Geo.  IV.  c.  29.  Lists  of  witnesses  must  be  fomisliedto 
the  acousod,  the  evidence  must  be  taken  down  in  writii^ 
and  the  trial  cannot  procced,as  it  did  here,immedi8t«t;  oo 
the  apprehension  of  the  accused.    Previous  to  tiie  pos- 
ing of  the  acts  referred  to,  the  Sheriff'  had  no  sommuj 
jurisdiction.  They  conferred  it  on  him,  but  only  under 
the.restrictionsimposedby.them;  and  if,  by  any  set  ml^ 
sequent  to  them,  he  was  empowered  to  lay  cues  mo- 
marily,  it  oonld  only  be  in  the  wa^  thereia  provided. 
Here,  then,  the  procedure  not  havmg  been  oondacted 
according  to  the  only  forms  e(nnpetent,  was  neoesttiily 
nulL-Fenman  v.  Watt,  26th  Nov.  1846,  2  Biudd, 
p.  686  ;  2  Alison,  pp.  39,  43,  47.   In  both  cases  it  sp- 
peared  that  the  master  had  b^n  examined  as  a  witne^ 
which  was  incompetent,  he  being  the  prosecutor;  and  in 
the  case  of  the  Bankine,  the  evidence  of  the  h^boolc 
was  inadmissible,  since  the  entry  therein  of  the  orime 
with  wluch  the  seamen  were  charged,  was  not  stated  to 
have  been  read  over  as  required  by  the  statute. 

Lord  JuMtiea-Glerk. — ^There  are  two  suspeosioos  to  be  ^tpoiad 
of,  and,  with  the  ezceptioo  of  one  variatice  io  one  mam  d 
fact,  it  was  stated  to  ua,  and  apparently  most  cortectly,  ibA 
there  is  no  difEsrence  as  to  the  caw  of  toe  leameD  on  board  lbs 
two  vessels.  The  complaiut  in  the  case  of  the  Adwie^  in  wtSeh 
18  seamen  were  conricled,  statos"- (reads.) 

The  complaint  against  the  Beamen  on  board  tim  KaaUbCk 
is  to  the  same  ellect. 

-  This  is  in  each  case  a  complaint  of  oombinatioa  or  ooacert— 
in  other  words,  motiny— to  refuse  to  start  the  ship  for  isilioK 
until  sums  were  paid  dowu  contrary  to  (be  agreement  eo  vbiol) 
the  seamen  mere  contracted  and  bound  to  serve  the  ship. 

Such  an  act  is  of  coarse  subversive  of  all  discipline  and  iU- 
fllment  of  contract  on  board  vessels  of  the  mercantile  marine. 
And  more  important  iutvrests  than  those  which  are  nised  bj 
sucb  breach  of  contract  and  of  discipline  in  sudi  vessels,  ess 
hardly  be  conceived ;  for,  of  course,  it  at  once  pnu  in  jcofardy 
the  fulfilment  of  the  most  important  contracts  in  the  worid— 
such,  0.  g.,  the  supply  of  provisions  in  the  case  of  famine  -sad 
endangers  the  safe  conduct  and  navigation  of  vessels  In  wbicb 
such  thousands  of  our  fellow-subjecu  jue  now  fmharked  is 
colonial  and  mercantile  pursuits. 

But  while  the  discipline  of  the  mercantile  marine  is,  oo  the 
one  hand,  matter  oS  the  utmost  public  Importance,  so,  oa  tlw 
other  band,  the  necessity  of  guarding  agaiust  the  abase  of  tbs 
authority  which  must  be  entrusted  to  the  master  <tf  a  menhsot 
vessel.  Is  a  matter  as  to  which  both  geo»al  and  mnnldpal  lav 
ought,  and  hss,  cuefolly  guarded  the  seaman.  On  these  gMcnl 
topics,  after  the  luminous  and  masterly  ezposititms  uf  the  pris- 
ciples  at  the  law  by  Lord  Stoweil  in  many  cases,  it  is  nnnecss- 
Bsry  to  euUrge.  These  oppitsite  cnnsideratioDS  led  (o  Um 
humane  and  considerate  aet  of  Ur.  Laboucbwe  to  1850^*"^ 
the  amended  act  of  1861 .  As  hi  maiqr  similar  instanoes,itsaBy 
be,  Aat  in  the  desire  to  give  eSect  to  most  exoeUent  swl 
huauuie  general  principles,  some  practical  matters  essential  be 
the  discipline  of  the  mercantile' marine  have  been  lost  dghtaC 
or  that  the  rules  of  procedure  in  the  prosecoUon  of  offansss  «&• 
der  the  act  may  not  have  been  distinctly  and  dearly  dcjasrt 
Indeed,  In  some  tit  these  special  statutes,  when  recoorsa  ktt 
been  had  to  adequate  legal  advice,  iba  ofiEence  is,  in  tlwMasl 
enwtment,  described  io  terms,  and  visited  with  a  ptwSSatmit 
which  lawyers  might  consider  unnecessarily  severe.  BvfettPi 
when  such  statutes  come  to  describe  and  define  thaainttf 
prosecution,  the  practical  result  fidts  greatly  short  of  viNI  W 
pliiioly  in  aontemidation  of  the  statutes. 

The  questions  raised  under  the  recent  meroantUa  mMIH 
are  not  bmillsr  to  the  court,  and  we  thought  it  tojNi'**|N^Pi* 
to  consider  deliberately  statutes  which,  in  tiie  iijaUMnr  fHlP* 
of  budness,  do  not  come  before  us,  and  under,  nULa  W 
indeed  stated  that  this  Is  the  first  prosecutioo. 


IN  THE  COURT 


Virioui  ot^eetioDi  hare  been  itated  agaiiHt  the  ^riTi  de. 
UToance  In  tbew  cMcs.  We  an  of  <q^[iion  that  «U  tliwe  tli> 
jectioni  are  ill  founded. 

1.  WeaietrfopiDionihattheBecUonoftbeitatateravhidi 
the  pToaeentkm  la  reBted,  it  aufidently  atated  fbr  the  purpowt  of 
a  aommaiy  complaint,  and  need  not  lure  been  more  particularlT 

aet  forth. 

2.  We  are  of  opinion  that  ao  offence  aiidn  the  atatate  re* 
ferred  to  U  set  forth  in  appropriate  and  lofficient  temu,  lo  as 
to  brinft  the  case  within  the  atatate. 

S.  We  are  of  opinion  that,  under  the  statute  fimnded  on, 
creating  certain  atatotory  ounces,  and  eiuUiaUng  a  cortain 
etattttor/  tribunal,  with  ftiil  authority  for  the  trial  of  such 
offences,  this  Court  is  not  to  reriew  on  the  meiits  the  sen- 
tence pronounced  by  the  competent  statutory  tribunal,  and 
can  only  intnfere  ob  gronnds  which  entitle  the  party  to  state 
iooompettow  under  the  tUtute^  or  those  broad  and  insor- 
monntable  Mgeetlooi  to  erimiDal  prooedure,  wUeb  the  ooaunon 
law  mnat  acknowledge  to  be  btid  otgectioua  If  the  apedal  sta- 
tute does  not  exclude  the  necessity  adherence  to  the  princi- 
plea  which  such  objections  put  forward. 

NoWi  then,  the  questfon  arises — is  tiie  procedure  followed  in 
tliis  case,  uQwarranted  \ty  the  statute,  or  inoompetent  by  the 
common  law  of  Scotland,  when  the  Sheriff  is  acting  under  a 
atatute  giving  summan  jurisdicUon. 

What  is  that  procedtire?  A  regular  written  complaint,  faU 
and  conplete,  and  to  which  no  objection  is  stated,  is  presented 
olearly  aod  coBpatenUy  under  §  78  of  the  sUtnte  referred  to, 
tlie  Mercantile  Marine  Act  of  185a  A  r^lar  libel,  I  ap- 
prehend, could  not  be  required,  and  if  a  written  chargo  is  ne- 
cessary (which  is  at  least  expedient),  a  written  comphunt  seems 
tu  be  the  Mj^^npriate  course.  Then  that  comphdnt  aeu  fbrth 
facta  whldi,  tf  prored,  it  is  admitted  fiwma  an  offence  under  that 
statute,  being  a  gross  breach  of  discipline,  and  a  flagrant  breach 
of  the  articles  under  which  the  seamen  had  agreed  to  sail. 

Then  the  next  question  is,  what  are  the  prorisions  of  tlie 
statute  as  to  proowution  and  punishment  of  such  offences? 
That  the  Auto  set  forth  did  not  constitute  a  statutory  oKnce 
under  the  statute  referred  ti^  was  not  disputed.  I  must  odd, 
cbat  I  d»DM  think  such  statutes  were  intended  to  imply  that 
the  lav  as  to  the  discipline  of  the  mercantile  marine,  as  en- 
forced by  Lord  Stovell  and  alt  his  predecessors,  was  at  all 
doubtful  On  the  contrary,  I  hold  that  these  statutes  were 
passed  to  enforce  ttMt  law  in  a  more  effectual  and  stringent 
manner,  but  not  to  create  any  new  law  as  to  the  discipline  of 
the  mereantite  muine, — to  which  discipline  at  common  law,  as 
often  and  moat  lumhioaaly  explained  by  Lord  Stowell,  it  would 
be  difflcntt  to  set  any  other  bounda  than  those  which  the  ne- 
uessi^  of  proridiog  for  the  safe  and  regular  nsTigation  of  the 
vossel  implied,  or  the  safety  of  the  officers  and  passengers  re- 
quired— always  nnde^  the  revision  of  a  court  of  gtutice  wlieo 
ttie  perils  of  the  voyage  are  over— as  to  the  propriety  and  neces- 
aity  of  the  measures  adopted.  But  in  all  cases  the  prindple  la, 
Hccording  to  all  the  authorities,  to  enforce  the  ordera  of  the 
captain  over  all  bound  by  the  ahip's  artides,  and  to  hold  all 
[lisobedience,  especially  by  numhers  combining  and  concurring 
to  refuse  to  obey  his  orders,  to  be  mutiny,  and  an  act  not  only 
Bobrertive  of  all  discipline,  but  at  ontw  patting  in  jeopardy  the 
safety  of  the  ahip  and  passengers,  and  ther^ore  a  breach  uf 
the  peace,  and  a  criminal  act  to  be  summarily  punished. 

Hdding,  then,  the  statute  to  be  passed  to  eniorce  the  general 
Uw  as  to  the  discipline  of  the  mercantile  marine,  What  are 
the  provlaluna  of  the  act  of  IS50? 

Most  certainly  thut  act  had  not  been  accurately  considered 
aa  to  i»ocedure  In  Scotland.  Aod,  it  is  very  distressing  to  this 
Court  to  And,  that  when  a  little  attention  to  the  terms  em- 
ployed w^oiild  make  the  course  of  procedure  in  Scotland  clt;ar 
ana  distinct, — by  mixing  na  up  in  daaseaor  terms  applicable 
chiefly  to  English  proceedings,  or  hjr  nut  inquiring  as  to  what 
itUT  iffooeedings  are,  a  variety  of  qqestlona  and  doubts  are 
rtiised,  in  the  execution  of  sach  statutes  as  to  ScotUnd,  which 
the  slightest  attention  to  our  very  well  defined,  and  wty  lue- 
tul  orimkial  prooedure,  would  have  wholly  excluded. 

Under  the  leading  stdtiite  applicable  to  this  case,  that  of 
tSftO,  tile  iiutteotiuii  tu  tlie  |<ruuedure  which  should  be  fol- 
luwed  in  Scotland  is  the  mora  remarkable,  as,  in  §  107,  there  is 
ex|H«WTefi!nnoenude  tocertiUo  English  statutes,  uuder  which 
it  is  MM  that  such  offences  as  that  here  charged  may  be  pru- 

No  todl  prarislOD  ii  made  as  to  Scotland,  and  hence  we 
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are  left  to  the  general  and  certainly  unsatisfoctMy  terms  of 
§  78  of  that  statute.  But  if  general  and  unsatisfactory,  that 
clause  at  least  contains  some  expressions  of  a  very  broiid  sud 
comprehensive  character,  to  which  the  Court  must  give  efiaot, 
and  whidi.  under  any  seosible  constntotloa  which  can  be  put 
on  them  with  a  view  to  the  practical  operation  of  the  act,  wiU 
fully  support  the  proceedings  which  have  bean  here  adopted. 

The  78th  section,  as  to  such  offences  as  those  charged  in  this 
complaint,  and  which  are  specially  mentioned  in  that  section, 
provides,  that  any  person  so  charged,  wiw  is  found  at  any  place 
where  there  is  a  oourt  of  jusUoe  capable  of  onrei^g  mm- 
mary  jurisdiction  under  this  act,  on  the  proof  apedfied  in  tb« 
section,  he  summarily  punished  to  the  extent  sped&ed  in  thM 
section. 

The  statute,  in  g  167,  bestows  the  summary  jurisdiction  ne- 
cessary under  this  act  on  a  Sheliff— with  reference,  of  course, 
to  SootUnd .  Then  §  1 1 7  says  such  offeitoes  may  be  prosecuted 
by  some  appropriote  summary  procedure. 

Then  the  first  point  is,  under  §*  78.  Is  ^  ^eriff  eapablt  <if 
esM^kbtgnmmuayJvnidietimf  On  that  point  lam  really  aooh 
aatoidsfaed  to  hear  that  any  question  could  be  raised.  I  am 
not  aware  of  any  magisterial  authority  in  Scotland  which  has 
more  deariy  summary  jurisdiction  than  the  sheriffs  of  counties. 
They  are  properly  police  magistrate  for  all  offences  to  be 
punished  summarily  undw  the  oommtm  law  of  Scotland.  Henoe, 
that  they  are  capable  of  exradaing  summary  jurisdiction.  Is 
my  mind  a  very  dear  proposition.  Weil,  than,  §  107  soys,  that 
the  offences  such  as  the  78tb  and  other  sections  dedare  to  be 
punishable,  may  be  tried  and  punished  by  some  appropriate 
summary  proceeding. 

These  two  provisions,  I  should  tiiiuk.  would  moke  it  very 
clear  that  the  proceedings  before  the  Jnd^  Ordhiary  of  the 
bounds— the  proper  police  magistrate  fiw  the  trial  and  punish- 
ment of  ordinary  offences  not  requiring  regular  UlkBlr-are  di- 
rectly applicable  to  such  statutory  offsMes,  to  be  fbUowed  oat 
and  punished  by  an  appropriate  summary  proceedii^. 

But  the  complainers  contend  that,  on  the  contrary,  the  only 
course  of  pnx^ure  competent  in  such  cases,  is  tho  regular 
course  under  the  Act  of  Adjournal  1 887,  and  the  lava  on  which 
it  is  founded,  of  regular  libd  of  at  least  dx  daya'tnifacii^  lists 
of  witnesses  served,  proof  taken  down  in  writing,  &c. 

Now  I  bold  that  not  to  be  what  the  statute,  in  $  107,  oontem- 
plates  when  it  sanctions  lummarif  proceeding,  but,  on  tlie  con- 
traiy,  the  very  formd,  artificial,  and  operose  proceeding  in- 
tended for  the  case  of  ordinary  crimes,  to  give  what  has  been 
thought  necessary  for  the  [wotectioo  of  the  accused,  but  which, 
in  iu  whole  piindples  and  forms,  Is  exactly  opposed  to  any 
notion  which  can  be  finmed  of  wiiat  is  meant  by  aWMwry  pro- 
cedure. 

Besides,  the  statute  says,  "  an  appropriate  summary  proceed- 
ing." Now,  really,  when  one  considers  that  the  obgect  is,  as 
the  statute  expressly  says,  summarily  to  punish,  on  thehr 
arrival  at  port,  seamen  guilty  of  mutiny,  I  must  interjnet  the 
other  words,  t^prDpiiau  tummary  proeet£ng,  so  as  to  make  it' 
really  useful  and  practlcaUy  appropriate  in  such  cases,  when 
the  men  may  be  off  the  moment  they  arrive,  and  in  wtiich,  if 
punishment  is  not  at  once,  as  the  result  of  arrival,  iiifliuied  on 
proof  of  guilt,  one  half  of  the  object  of  puuliluneut  by  way  of 
exaiqple  will  be  lost. 

But  it  was  seriously  contended  tiMt  Slieriffi  could  not  try 
any  cases  at  all  lo  a  mora  summary  way  than  under  the  provi- 
shHW  uf  6  Gtoo.  IV.  c.  23,  and  subsequent  Act  of  Adjournal, 
unless  under  tbe  providons  of  9  Geo.  IV.  c.  :I9,— under  which 
latter  atatute  thik  case  could  not  be  brought.  I  think  it  quite 
sufikient  to  say  that  ttiat  objectioh'ia  dearly  untenable. 

This  point  is  ruled  by  the  decision  in  Knox  v.  Ramsay,  July  7, 
1837,  1  Swinton,  St7.  For  the  suspender,  the  generd  argument 
waa  most  distinctly  maintained  in  a  charge  under  the  act  6  Geo. 
IV.  c.  1S9,  as  to  coDt^ations  of  workmen,  as  to  molestation, 
intimidation,  and  acts  ut  violence  for  concusuog  workmen  to 
leave  their  employment  and  to  join  in  a  strike,  the  Sheriff  could 
only  proceed  by  the  rules  established  for  regular  trids — libels 
on  six  days'  inaudce,  evidence  taken  down  in  writing,  Ac.  But 
tlie  CMurt  expressly  overruled  that  plea,  and  hdd,  that  as  the 
Sheriff  had,  under  the  statute,  jurisdiction,  he  might  proceed  in 
a  summary  manner.  Hie  view  taken  h7  Zierd  Moncreiff  in  that 
case,  I  have  applied  to  this  statute,  via-  ^at  tlie  plea  contended 
for  would  make  the  matter  inextricable  before  Uie  Sheriff,  and 
his  jurisdiction  useless.  But  the  prindple  of  this  judgment 
applies  a  /ortwri  to  procednre  under  this  atatate,  which  directs 
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Che  proMcvtiitt  to  go  m  i  n  ni/ amopriate  maunux  nutoMT-— 
tccma  which  dnmI  deuly  were  Intended  to  exclude  eiqnber- 
icKDe,  tadtoiHt  «nd  protnuted  proeedan,  and  to  nqutre  audi  • 
■niBBuy  conn*  u  the  natore  of  the  cMe  and  the  poiitioa  of 
the  pNT^  plainly  dictated.  I  have  no  diffiealty,  then,  in  te- 
polling  tUf  plea,  which  the,  fttatat«  ■eenu  to  me  pointedly  to 
exclude. 

That  being  the  case,  of  oonrae  any  such  deduoaa  at  that  .of 
Penmea  become  qtUte  iii>ppllcaU&  And  «•  to  diat  ehui  of 
judgaents,  I  need  make  mo  other  reniuk.  ' 

I  lay  afide  the  otti^eetioB,  thai  the  parties  wcro  InDnght  to 
trial  at  aao»~~i»t,  becaoae  they  did  not  ask  fbr  Ubm  ;  u)d«  3d, 
hecanae,  as  to  (he  propriety  and  fainiesi  of  the  proceeding 
adopted,  I  have  no  difiSculty  la  stating  that  I  think  the  greatest 
prasMiptloa.iadueto  the  jndgmoitof  nioh  a  magistrate  the 
8b«iffi«aliititiite. 

It  waa  atated-.Aattiie  captain,  the  proseoutoiv  was  exatoined 
as  a  witneia.  Now,  as  there  is  no  trice  of  such  a  proceeding 
on  the  one  hand,  so,  on  tlie  other,  I  cannot  Haten  to  this  state- 
meDt>  which  oonld  only  be  proved  by  parole,,  against  the  pro* 
oeeding  of  ao<ezperienoed  SherifiC'Substitute,  who  is  not  tikidy  to 
adopt  any  encii  course.  I  have  no  doubt  that  the  •tatament 
maoB  to  ns  OD  tlie  aararanoe  and  teatimoo/  of  the  agent  con- 
ducting the  proseontion,  was  correct,  that  the  Sheriff  merely 
asked  Questioiuaade^anationa  from  the  captain  as  to  the  log- 
book, wluidi  the  agent  might  equally  bave  given,  if  competent^ 

But  then  anothw  olg^tion  was  stated,  viz.  that  iu  such 
cases,  an  entry  of  thd  ofEanee  most  be  made  in  the  Ii)g-book 
under  the  statute,  and  that,  by  an  amending  statute  of  the  next 
year,  the  log-book  waa  inadmladUe  in  arldenoe,  iMcaaie  it  did 
not  bear  tiiat  anch  entry  was  read  over. 

Tlie  78th  seotlon  18  A  14  ViM.  pmridaa— (nada).  Then 
tbesrtbse^onof  Uft  isyiot^e.  9^aolltaua•  tha  foUmring 
proviaion  .  (reada.) 

To  the  ship  Advice  and  ita  log-book  this  last  provinon  does 
not  app^  at  all,  for  that  vMsel  was  Quebec  built,  and  this  was 
bev  flrti  ▼oyis&  Henoe  the  prarialon  b  inapplinble. 

But  as  to  the  shHiBankliier~witlionl  giving  any  opinitni  as 
to  the  CMupetency  of  rai^g  the  objecUon  in  this  Court,  when 
tbtre  Is  aarecord  of  the  evidenee,  and  no  review  on  the  merits — 
on  which  I  reserve  my  opinion — there  Is  a  very  Important  point 
noder  the  statute,  which,  in  nry  opiniou,  entirely  excludes  the 
objeotiea.  The  offsnoe  charged  is  a  oambiBtion  amoag  the 
seaawa  to  refkise  to  obey  orders-^  other  words,  praotioal  mu- 
tiny, although  it  may  not  have  gone  the  length  of  violence. 
T1m(  enly  Are  of  the  orew  are  chuged  with  the  ofEeoce,  by  no 
neaoB  proves  (^witbont  looking  to  the  entry  iu  the  log  whicb 
implicates  the  whole  craw)  that  the  captain  could  rely  on  the 
support  of  the  rest,  or  that  it  would  bsve  been  safe  to  do  any- 
thing wbieb  might  pravoke  the  rest  to  taka  the  part  of  those 
who  had  opealy  Teflnad  to  obqr  orders,  or  lead  them  to  become 
AaeooteiMed  and  unruly  f—and  It  is  wdl  known  how  easily,  iu 
tiw  mercantile  navy,  men  are  led  to  aide  with  their  oomrades, 
espedally  when  there  is  a  call,  as  it  were,  on  them  to  testify 
to  tin  guilt  of  their  comrades  in  an  act  in  which,  tf  they  did 
not  openly  join,  they  probably  sympathized.  Kow  the  pro- 
visitHi  in  §  27  declares,  that  "exc^  in  the  case  of  desv- 
tion,  and  in  other  eases  in  which  It  is  Imposslbla  so  to  do," 
the  entry  is  to  be  read  over  as  provided  for."  Kow,  under  tUs 
exorotion,  I  think  such  a  case  as  the  present  most  dearly  falls ; 
tar  uthou^  five  only  were  brought  to  trial  before  the  liberiff, 
the  entry  in  the  log-book  states  discontent  and  refusal  against 
13  of  a  crew  of  lb,  and  that  the  other  five  were  brought  to 
their  du^  from  jail )  and  to  read  that  entry  to  these  men  them- 
selvea^  as  the  record  which  *as  to  be  used  against  them,  and 
to  wbieb  they  are^  as  it  were,  called  to  testier  tbdr  assmt  by 
hearing  it  read,  would  have  led,  in  all  probability,  to  the  result 
of  die  captain  or  the  log,  or  both,  being  tossed  into  the  sea,  or 
at  least  to  increased  discontent,  snllennesi,  and  disregard  of 
duty,  if  not  to  open  mutiny.  I  tiave  no  doubt  that  the  eiroum- 
ataneea  in  irtiich  this  master  was  placed  eunes  within  tbislKoad 
exception,  and  that  the  log-book  was  admladU^  supposing  tiie 
ot^tion  t9  be  oomnetant^  n^sed. 

These  two  bills  or  suspension  mnst  therefore  be  refused,  and 
with  wpenssa. 

Appeal  dimniated. 

houd  Justice-Clerk,  and  Lords  Cookboni  and  Wood. — Aa. 
Logan;  John  Martin,  W.S.  AfnU^AU.  Dm,  Tonng;  John 
OaBetly,  8L&0.  Afmil^.  ^Tbnk^WjQ.T.) 


2Gth  February  1663. 
Fmn  Dmsioif. 
Jambs  Hunxes,  Afpdlanty  v.  Thohab  Walker, 
(Oampbell'B  Trustee),  Be^pondmU. 
Bankrupt  Act,  2  &  8  Vlcl.  c  41,  §§  11,  102— Preferewe- 
Inhibition—VoBcheri — Procew— eo-eaationer  for  a  debttr 
in  a  cash-credit,  claimed  in  the  debtor't  tegvestration  te  bt 
ranked  preferably  for  his  proportion  of  the  balance  to  the 
bank.  This  he  had  paid  to  a  co- cautioner,  who  had  paid  up 
the  whole  balance  due  on  the,  accotait,  receiving  from  At  bsnk 
an  atiigmation  to  a  recorded  inhibition  againtt  tit  prineipd 
debtor.  T%e  (msfec  ranked  tht  claim  as  an  orduian  ibit, 
but  refused  to  rank  it  preferably,  ,on  the  grommd  uat  tit 
claimant  had  no  assignation  to  the  iiUtibitimfiom  Aiscs-ew- 
tumtr,  and  had  not  produced  the  Utt^s,  tbmatlt*.  Tkt 
claimamt  t^emUd  to  the  Sheriff,  and  obtained  and  tendirtd 
as  productions,  tht  letters  of  inhibition,  and  also  am  assigmlin 
to  them  from  hit  co-cautioner,— hut  the  Sheriff  reused  ib 
appeal,  on  the  ground  that  these  documents  should  have  bm 
produced  before  the  trustee — The  Court,  «a  aw«oi,  slrtrrf 
the  judgment  of  the  Shorifft  rmiMsrf  to  tkt  tnattt  Is 
receive  the  documtntt  tendered. 

The  appeliantj  along  with  two  others,  agned  a  cub- 
credit  bond  to  the  Eastern.  Bank  of  Scotland^  as  cau- 
tioner for  Campbell.  Campbell  operated  upon  the  «- 
coontj  and  two  years  before  his  sequestratioa,  a  bahnte 
arose  against  him  of  j£621 : 16 : 4.  About  a  year  be- 
fore his  sequestration,  the  bank  used  inbibitipn  against 
li^,  which  they  recorded.  A  few  days  priiu  to  tk 
sequestration,  Scott's  trustees  (who  repreaented  one  of 
tho  appellant's  co-oantionen  in  tjhe  oi;edU)  pud  up  tke 
whole  balutce,  and  ceeeiTed  from  the  bank  att.asagu- 
tion  to  the  bond  and  tihe  letters  of  uhibitiffli.  w 
sppollant  subsequently  pud  his  third  diarb  of  ^  debt 
to  Scott's  trustees. 

In  tbe  sequestration  of  Campbell,  the  ^^leUaat 
claimed  to  be  ranked  jvefoably  in  virtue  of  this  inhiki- 
tioQ.  The  then  trustee  (Hay)  admitted  the  clum  to 
an  ordinary  ranking,  but  rejected  the  claim  for  a  pre- 
ference, mainly  on  the  ground  that  neither  the  inlubitioD 
and  executions  of  service,  nor  any  as^;natioii  to  the  ie- 
hibitioD,  had  been  produced  to  him.  On  €th  October 
1851^  the  ai^tellant  obtained  from  Scott's  trustees  an 
aaugnation  to  the  credit  bond  and  letters  of  inhibitioii, 
to  the  extent  of  his  third  share  of  the  deU.  Bjn  hu- 
ing  resigned  the  trusteeship,  the  reqiondent  Wdta*, 
who  was  agent  for  Scott's  trustees, -succeeded  him  in 
the  office,  and  was  sisted,  on  5th  April  1852^  as  a  part; 
to  the  appeal  which  had  been  lodged  by  the  ^^ellsit 
against  Hay's  deliverance.  Subsequently  tbe  appeUsst 
tendered  production  of  the  inhibition  raised  fajthe  lank, 
and  also  of  the  assignation  of  it  in  his  favour  by  Soott's 
trustees. 

On  29th  June  1852,  thcr  Sheriff-«obstita*e — 
"  In  reapect  that  tlie  iobibHion  now  tendered  as  a  prodqctiM 
by  the  appellant  was  not  produced  by  him  to  the  tnitfee|  awl 
in  respect  that  the  assigiistion  in  favour  of  the  appelUn^ 
now  tendered  as  a  production  by  him,  was  not  in  ^Xia^qpiti 
the  date  of  the  trustee's  jndgmmt  appealed  from,  rtjog"  ^ 
allow  dther  of  the  said  writings  to  be  prodnced  now.*' 

The  record  was  subsequently  oloaed,  and  aa  33(1 
November  1852,  the  Shenff-sulMtitate  pronooneed  *e 
following  interlocutor : — 

"Having  resumed  consideration  of  tbe  appeal  4>f.^P* 
Hunter  against  the  judgment  of  the  trustee^  and  ttjflf^ 
had  thereon,  and  having  cuisidered  tbasiint^ifr- Jfarap 
James  Hunter,  and  also  tbe  minute  ^^KT^M'^llfi'W 
tnutn  on  the  ssq,uestrate^  estate  |ijw  smoNvSIW*  1^0^ 
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miaates,  uid  whole  process,  and  having  in  view  what  is  set 
forth  in  the  interlocator  of  29th  June  last,  now'  floal,— tn  re- 
spect  tbe  iDhibition,  and  the  assignation  Uiereto  in  foroar  o( 
the  appenant^  wen  not'prodnced,  or  at  all  bcftwe  thetrnsti^ 
when  his  dellTeniice  watf  pronounced,  and  Id  remct  uU  inhi- 
bition and  assignation  are  not  no*  before  the  Shertff-sabsU- 
tute,  flads  that  there  is  no  evidence  to  support  the  appellant's 
vlaim  of  preference,  and  therefore  adheres  to  the  tniatee's  deli> 
▼erance  appealed  flrom,  and  dtsmjsws  the  appeal,  and  decerns ; 
but,  in  the  circumstances  of  this  case,  without  pn^udice  to  the 
appelltnt  Jamea  Hunter  lodging  with  the  trustee  a  new 
affidavit,  in  terms  of  the  statute,  flads  the  appellant  Qable  in 
expenses." 

A  note  of  appeal  having  been  presented  to  the  Court 
of  SeBBion  against  this  judgment,— 

Neaves  and  T.  Mackenzie^  for  respondent,  pleaded — 
The  diligence  ought  to  bo  produced,  that  it  may  be 
seen  whether  it  ia  regular  in  every  respect  as  to  form  of 
execution.  The  Bankmpt  Act,  §  102,  requires  a  cre- 
ditor to  produce  his  grounds  of  debt  within  a  certain 
penod.  The  inhibition  was  a  voucher  aecesaary  to  esta- 
blish a  claim  of  preference.  A  party  muBt  produce 
grounds  and  Touchers  of  the  debt  as  he  cUims  it, — the 
word '  debt '  in  the  statute,  meaning  the  debt  as  cliEumed. 
Now,  if  he  claims  a  preferable  debt,  is  he  to  be  ranked 
for  it  by  merely  proving  an  ordinary  debt  ?  Though 
not  necessary  to  vouch  ftn  ordbmiy  debt,  the  inhtintaon 
is  necessary  to  Touch  a  preferaUe  debt.  If  creditors  do 
not  timeously  claim  and  prore  a  preferable  debt,  the 
^ate  becomes  free  of  the  preference,  else  estates  would 
nerer  be  wound  up.  It  was  not  till  after  appeal  that 
either  the  assignation  was  sought  for  or  tho  inhibition  pro- 
duced.—Wright,  18th  Not.  1842;  Kerr,8thFeb.  1845; 
Taylor,  11th  Jan.  1848;  Hallidoy,  11th  July  1848. 

Frtuer  contra — Hay  t;.  Durham,  6th  Feb.  1850, 
is  solfetantially  res  judicata  m  favomr  of  the  appellant's 
claim.  The  debt  being  established,  the  rule  as  to 
grounds  and  Touchers  of  debt  does  not  apply. — See  also 
Boi^  V  SanderaoD,  29th  Febrnaiy  184«. 

Lord  Pretident. — I  dont  think  It  ts  necetsary  to  hear  the 
eenior  counsel  for  the  appellant  It  was  quite  in  tbe  power  of 
the  trustee  to  call  for  such  documents  as  he  thought  QecesBarjr. 
If  he  had  desired  more  light  upon  the  tnbject,  it  vaS  his  doty 
to  call  fur  prodaction  of  the  documebts ;  bat  instead  of  doing 
that,  he  rejects  proof  altogether.  It  was  equally  in  the  power 
of  tbe  Sberiff-anbstituie,  if  be  tiumght  the  tmatee  wrong,  to 
have  called  for  eridence.  I  therefore  think  tbe  appeal  has 
beep  riehtly  taken.  Xor  can  I  overlook  the  length  of  time 
which  ue  inhibition  lay  in  the  hands  of  Walker  the  trustee, 
and  how  long  he  delayed  to  allow  its  prodnctidn.  I  think  the 
Sheriff  was  wrong  in  refusing  the  documents  on  S9th  June 
1852.  On  33d  NoTember,  the  date  of  his  second  judgment^  be 
inigbt  sUll  have  reedTed  tbetn,  and  he  did  wrong  in  refiuiDg 
to  do  sa 

Lord  fWsrhii.—l  km  of  the  same  opltiion.  There  would 
have  been  nothing  unreasonable  in  tbe  trustee  waiting  till  tbe 
claimant  could  aee  his  way  towards  producing  bis  documents. 
Delay  should  cer^inty  hare  bee^  granted,  unless  the  statute 
contained  stringent  uovisions  on  tbe  p<^nt  If  §  11  is  to  be 
read  aa  tbe  reipondent  wishes  to  read  it,  of  course  Z  tnnat 
agree  with  the  Sberii^  but  I  really  think  that  aection 
touches  the  case.  A  preference  Is  never  talked  of  fn  it.  The 
word  '  debt '  is  not  equivalent  to  '  preferable  debt' 

Lord  Cminyhame. — I  agree.  There  frere  three  or  Ibnr  t>er- 
sons  Interested  ib  the  Inhibition,  so  thkt  it  waa  quite  natdtal 
for  it  t9  be  in  other  bands  than  thote  of  tbe  appellant.  Besides, 
the  trusiee  was  ubt  entllled  to  deny  the  Iniubitton  which  was 
on  record.  He  could  kbow  nothing  of  the  irUBdatlt  ota  Wblcb 
the  claim  wfea  made,  witbOut  knowing  the  existence  of  Ule  in- 
hibltlop. 

LorS  Ivori/.—l  atfi  OF  the  lante  ojplbton.  I  neter  ^aw  audi 
■n  alSlempi  to  cafdh  a  ci^itor,  ab  hu  beett  ttuufe  by  tbe  trttslee 
here.  Be  knosra  aQ  about  tbe  inhtMUon,  for  Mb  was  agent  for 
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Scott's  trtistew,  and  yet  be  olamurt  fbr  Ha  phidaetla».  Tin 
inhibiting  creditor  was  entitled  to  produce  vridenne-of.  Ina  pre 
ference  quoem^pm  Ua^on  before  dividend'  If  tin  truetee  liad 
divided  ia  fhe  face  of  a  recorded  inUUttoiif  taw  woold  kmr 
midertahen  a  great  responsibility. 

The  Court  ffostaiued  the  appeal,  altered  the  interlo- 
cutor of  the  Bheriff'SubBtitute,.  and'  remitted  to  the 
trustee  to  reoeiTO  the  dooumenta  tendwed. 

Act  Patton,  Fnuer;  Walker  end  If elvUle,  W.8;  .^^a— 
AU.  Neores,  Mackwutie:  James  Monan,  Aimiir-^Yf. 


26fA  February  1853, 
Second  DiTisiOR. 
BofiiB  WatsoK;  Petiilimer  and  AdwuxUur,  v. 
JwRPH  Wraisa,  Mvaponimt, 
Poor— Poor-Hoim-rlSlatvte  8  ft  0  Vict.  c.  88,  J$  60;  ffl, 
60—  The  partehial  Mtkoritiet  an  entitttd  fo  refitn  rwH^,  €*• 
cept  on  condition  of  the  pauper  entering  th« poor-homae,  altkmigh 
the  parish  in  which  the  same  ia  sHuattd  is  cmtigawt  neither 
to  the  pariah  of  the  pauper'a  ulllement.  Her  lo  axg  parith  con- 
t^uoua  thereto. 

The  parochial  board  of  the  pari^  of  l^oqnear^witfa 
tbe  saddton  of  the  board  of  mperrision,.  made  anaage- 
ments  for  admimon  of  paupers  belon^ng  to  that  parish, 
into  tbe  Kirkoodforight  Union  poor-honse,  conform  to 
extract  minute  of  the  board  of  flapernaioDy  dated  6tk 
May  1852. 

The  petitioner  was  an  aged  and  infirm  widow,  and  was 
for  some  time  in  tbe  receipt  of  permanent  relief  from  the 
parish  of  Troqueer.  The  paroehial  board  of  that'  pariah 
intimated  to  her,  that  in  place  of  ont-door  reHef,  she 
most  efiter  the  lUrkeadbright  poor-house. 

The  petitioner  tfaereu^n  applied  to  the  Steward  of 
Kirbnnwright,  praying  mn  to  find  that  die  was — 
*'a  fit  object  of  parochial  reHef,  and  that  tbe"  respondent,  the 
ioBpector  oi  poor  of  the  parish  of  Troqueei,  "  is  bound  to 
afford  her  such  relief;  to  find,  farther,  that  the  petitioner  was 
entitled  to  refuse  the  said  Joseph  Welsh's  offer  to  admit  ber 
into  tbe  Union  poorB'-faooee  at  Kirkcudbright,  and  that  the 
said  Jcaeph  Webb  was  not  juiti&ed  f n  iritbhoMing  reHef  ftoia 
the  petitioner  f  n  respect  of  siud  reftnal  i  to  orddn  tbe  «M 
palish  instantly  to  proceed  and  determine  tbe  amovnt  of  relief 
to  which  the  petitioner  is  entitled,  and  the  said  inspector  to 
provide  and  continue  the  payment  of  the  amount  so  deter- 
mined upon." 

The  Stewai^  dismissed  the  petition  as  incompetent, 
holding  that  the  petitioner's  remedy^  if  aggrievw,  waa 
by  (^ij^ioation  to  the  board  of  sapervinon. 

The  petitioner  having  advocated,  the  Lord  Ordinary, 
on  2d  Febmary  1863,  pronounced  the  following  inter- 
loentw: — 

"  In  respect  the  advocator,  who  describes  herself  as  aged, 
infirm,  and  in  a  state  of  debUi^,  and  aa  soidi,  is  entitled  to 
parochial  relief,  and  also  in  rospect  aubrtantlal  relief  baa  been 
tendered  to  her  by  receiving  her  within  the  poor-houso  at 
Eirkoudbi^iit)  under  an  arrangement  sanctioned  by  the  board 
of  superviium,  adheres  to  the  interlocutor  of  the  Sberi^  re- 
pels tbe  reasons  of  advocation,  and  remits  aia^iHtiter  to  the 
Sheriff,  and  decerns :   Finds  no  expenses  doe. 

" Jiote.—The  advocator  is  no  doubt  entitled  to  parochial 
relief,  but  the  mode  of  administering  sOch  reUef  is  not  by  money 
only ;  there  are  other  forma  more  suitable  than  cash  advances ; 
The  modes,  as  stated  in  tbe  various  statutes,  are  thus  succes- 
tfrely  enumerated  by  Hr.  Caird  in  his  Poor-Law  Manual  for 
Scotland,  chap.  2,  §  (1) :— '  The  relief  Is  to  be  given  to  tbe  poor 
as  described  in  the  older  statutes  as  needful  snatentatioo.'  In 
the  recent  act,  it  Is  similarly  spoken  of  as  sufficient  means  of 
enbeistenoe,  and  tbe  necMsaty  means  ot  aupport :  (2.)  This 
hiclodes  lodging  and  atadiug  '  places  by  themsrins,  or  ia  bouse 
with  others,'  tbe  nntriUoui  dtet  and  clothing  oeOesMiy  to  sua- 
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Uin  Ufa  Mtd  health,  and  alio,  M  proTtded  Iqr  the  fecent  lUtDte, 
medioinea,  oordiali,  and  medical  attendance. 

"  Br  §  60  of  8  &  9  Vict.  c.  83,  proFision  is  made  as  to  ponr. 
booaM, '  for  more  effectually  administering  to  tbe  wants  of  the 
aged,  and  other  firieodlesB  and  impotent  poor/  which  of  itself 
wonld-bo  tnfflcientr-bnt  she  la  alao  impot«nt,  and,  baring  no 
oneabMtosnpporthar,ifl«intheaenBe(tftheBct,frieDdlc88.  Had 
there  been  a  poor>houte  In  the  parish  of  Troqneer,  the  ofTer  to 
support  her  there  woOtd  surely  have  been  sufficient  tender  of 
reUef;  bat  by  an  arrangement  with  the  parochial  board  of 
Eiikondbright,  sanctioned  by  tbe  board  of  superriuon,  the 
foot  of  the  parish  of  Troqneer  may,  to  a  certiUn  oumber,  be  re- 
ceired  in  tbe  poor-bouse  at  Kirkcudbright ;  and  by  §  66  of  the 
act  it  la  declared,  that  the  parochial  boanl  of  any  paifsh  or 
oombiDation  where  a  poon'-hoUBe  exists,  may  '  receive  and 
accommodate  in  such  poor-houte,  poor  persons  belonging  to 
my  oHier  pariah.'  The  offer  baa  here  hven  made  in  bona  fide, 
«Qd  not  for  an  illusory  pnrpoiie.  It  is  lawfU  and  rufBcient 
relief  under  the  circumstances,  just  as  much  as  if  it  had  been 
within  a  poor-house  in  tbe  pariah.  Tbe  jadgment  of  the  Sbe- 
tifb  ia  therefore  well  founded,  and  the  matter  is  rery  cleariy 
stated  in  the  note  by  tbe  Sheriff  sutetitute.  The  mere  cir- 
■cumstanee  that  it  is  painful  to  the  advocator's  feelings  to  leave 
her  daughter,  may  be  matter  of  regret,  but  does  not  render  the 
•offer  of  relief  illegal,  and  theri  is  no  reason  for  assaming  that 
the  paiochlal  board  have  acted  In  this  case  oUierwise  tbau  ju 
discharge  of  their  duty." 

The  advocator  recUumed,  and  pleaded — That,  under 
the  statute,  no  anthoritj  was  given  for  removbg  a  pau- 
per to  a  poors'-hooae  in  a  parish  not  contiguous  to  the 
parish  of  settlement— 8  &  9  Vict.  c.  83,  §  61.  The 
|)arish  of  Troqneer  was  contiguous  neither  to  the  parish 
in  which  the  poors'-honse  stood,  nor  to  any  parish  cod- 
tignoos.  "Die  petitioner  was  not '  friendlesB*  in  the  sense 
of  §  60,  sinoe  die  lived  with  a  daughter,  who,  though 
Tinwle  to  do  anythbg  for  her  mother's  sopport,  was  of 
great  benefit  in  attending  to  her  mother's  trming  wants, 
and  oontribOting  to  her  comfort  generally.  There  was 
no  room  here  for  application  to  the  board  of  supervision, 
tbe  powers  of  which  were  hmited  to  supervision  of  the 
.  rates  to  be  charged  fbr  the  muntenance  of  paiiqtent  in 
the  poor-house. 

Lord  Jtutiee-CUrk. — ^This  is  a  very  clear  case  under  the  sta- 
tute. By  §  66  it  is  provided,  » that  it  shall  be  lawful  for  the 
paroohUl  board  t)i  any  parish  or  comblnaUon  in  which  a 
IMor-houte  haa  been,  or  diall  be  erected,  to  receive  and  accom- 
modate in  Moh  poor-boose,  poor  pereons  belonging  to  any  other 
parish,  and  to  charge  such  rates  for  tlie  maiatenance  of  such 
poor  persons,  as  shall  be  approved  by  the  board  of  supervision." 
We  can  hardly  limit  that  to  a  mere  power  of  supervision  of  tbe 
rates  by  the  bcMU^.  Then,  if  the  board  approve,  as  has  been 
done  here,  cS  an  arrangement  by  which  the  paupers  of  another 
parish  are  to  be  sent  to  the  poor.honse,  tbat,  in  foot,  becomes 
the  poor-house  of  that  parish.  We  are  not  dealing  with  a  case 
of  abuse. 

Lord  Wood. — If  this  poor-honse  bad  been  in  the  parish  of 
Troqueer,  tbe  pauper  must  have  gone  into  it,  or  have  received 
no  relief.  Bnt  tbe  effect  of  §  66  u  just  to  make  the  poor-house 
of  this  other  patish,  the  potw-bonae  of  Troqneer. 

Lordt  Coekium  and  Murrejf  concurred. 

Adhere, 

LordOrdiKary^BoheTiBou. — Act.  Maldment;  Btcfaard  Arthur, 
8  S  0.  Agtnt.-'AU.  Hector ;  Jopp  ft  Johnston,  W.S.  AgmU.-~ 
I.  a»*.-(W.G.T.) 

Ist  Jlfarv&1853. 
Fiam  DiYisioM. 

AixtASDEB  GiPFORD,  8.8.O.,  Punuer,  v.  Mrs,  Robert- 
son or  Uennie,  and  Husband,  Xh/mden, 

Husband  and  Wife—Alimentiry  Provition— -Held  that  a  mar- 
rkd  wesuM  aut/ht  eomteaet  a  ptnonal  obUgatiotif  for  which  dt^ 
ertt  coaU  be  prmoitmeed  againit  her  m  ab$i»et  of  htr  kiuband, 
me  dacm  bamg  aonght  agaiiut  Mm,  fbr  m^ojfmeid  in  re- 
ftrtmsM  to  the  i^'s  uperete  atate. 


Oatb,  Reference  to — In  Rem  Vertum — Employment — Eridcoee 
— In  an  action  agaiiut  a  wife  for  payment  a  writtr's  aceoiat 
for  work  done  in  reference  to  her  teparate  eitaU.  reftrenet 
having  been  made  to  the  dtfender't  oath,  $he  deponed  thet  tit 
had  employed  the  pnrsiter,  and  had  not  paid  him,  but  thai  tie 
did  not  coneider  hertelf  hiM  debtor,  and  had  received  no  btn^ 
from  hii  labourt—HvXil  that  the  oath,  admitting  emphgment 
and  non-pagmentf  wat  affirmative  of  the  referenee,  and  thai 
the  fvesfion  of  in  rem  versun  wa$  a  fwafioa  for  the  Cevt, 
to  be  proved  pro  ot  de  jure. 

This  was  an  action  against  Mrs.  Robertson  or  Rennie, 
and  her  husband  for  himself,  and  as  taking  burden  on  him 
for  his  wife  and  their  children,  and  Mr.  Rennie  as  thdr 
admtniskrator-in-law,  for  payment  of  writers'  accounts 
incurred  in  legal  proceedings,  more  particularly  for  tbe 
vindication  of  the  rights  of  the  defenders  in  reference 
to  an  alimentary  provision  settled  by  Mrs.  Rennie's 
brother,  the  late  Lieutenant  Robertson,  on  herself  in 
liferent,  and  her  childoi  in  fee. 

The  defenders  pleaded — 1.  PresoriptioD.  2.  No  ea- 
ployment,  or,  at  any  rate,  only  by  Mr.  Rennie.  3.  That 
Mrs.  Rennie  being  veMila  vtro,  could  not  contract  loy 
personal  obligation,  nor  could  any  such  be  enforced 
against  her. 

The  Lord  Ordinary  having  sustained  the  plea  of  pre- 
scription, the  pursuer  referred  to  the  oath  of  Mrs.  Ren- 
nie, "  whether  the  accounts  concluded  for  against  her  ia 
the  summons  are  resting-owing  to  the  pursuer." 

The  defender,  on  being  examined,  admitted  certain 
letters  by  |ier  to  the  purauer,  and  deponed — 

**  I  had  only  one  interview  with  Mr.  Gifford.  which  was  for 
the  purpose  of  takiog  proceedingu  to  bring  Captain  Barclay  to 
account  for  his  miamanagonient  of  tbe  trasUfnoda  of  Lieo(en> 
ant  Robertson's  estate.  Interrogated,  Whether  any  proceed- 
ings took  place  In  conieqaence  thereof  f  Depones,  Mr.  Gif&>td 
informed  me  that  it  would  be  ueoe^ry  for  bim  to  have  a 
mandate  from  me  to  authorise  falm  to  write  to  Captain  Bar- 
clay before  instituting  procecdiuga,  though  I  cannot  recollect 
whether  Isigned  one  then,  or  subsequently.  Depones,  in  re- 
ference to  letter  No.  18  of  process.  That  I  thereby  reqnestsd 
from  Mr,  Giffonl  the  favour  that  he  would  make  an  im. 
mediate  application  to  tbe  Sheriff  for  the  objects  tbenin 
stated.  And  in  refiirence  to  No.  20,  That  I  therein  pressed  Ur. 
Gifford  Immediately  to  ^tion  tbe  Sheriff  for  *  an  alimeot 
for  myself  and  family,  while  tbe  present  suit  against  my  Ms- 
tee  is  pending.'  I  never  recelvt-d  any  aliment  in  coneeqoence 
of  saoh  application,  nor  do  I  know  whether  any  such  wu 
made.  And  in  reference  to  the  concluding  paragraph  of 
another  letter — Depones,  "Tbat  I  therein  acqnaintei  Mr.GiSiwd 
that  I  had  begged  Captidn  Barclay  '  to  fix  a  day  to  meet  the 
parties,  when  an  arrangement  would  be  gone  into  in  your  yit- 
Bence,  as  my  legal  adviser.'  Depones,  The  said  meeting  never 
took  place.  And  in  reference  to  No.  24  of  proceaa — Depoort, 
That  I  therein  informed  Mr.  Gifford  that '  no  consideration 
wliatevor  will  induce  me  to  withdraw  my  petition.  Let  Mr. 
Ritchie  appear  and  object  if  be  pleases.  I  am  determined  Uut 
the  whole  of  tbe  fraudulent  acta  practised  against  me  shall  be 
investigated  by  the  Court.*  And  in  reference  to  the  letter  No. 
25  of  process— Depones  That  I  therein  wrote  to  Mr.  Gifford  •* 
follows  : — '  I  have  earnestly  to  request  that  you  will  pu*h  my 
matters  through  the  Court  with  all  poorible  speed,  so  that  I 
may  be  restored  to  my  income,  whatever  it  may  be.  I  thiok 
it  most  shameful  treatment  tbat  the  agreement  entered  late 
by  you  on  my  part  haa  never  boon  earned  into  effect  by  Ur. 
Crawfbrd.  It  is  now  nearly  16  months  dnce  I  received  a  shil- 
ling firom  the  rents  of  my  property.  I  do  hope  that  yon 
be  able  to  protect  my  furniture.*  Depones,  That  my  ap^ka- 
tion  to  Mr.  Gifford  to  protect  my  furniture,  wu  nnavailbqF- 
And  in  reference  to  the  letter  No.  1 8  of  procesi — Depones,  Soffe 
measures  were  taken  by  Mr.  Gifford  for  the  purpowef  flco- 
teotiag  tbe  fumitnre ;  and  depones,  That  by  the  said  laUir  t 


ly  THE  COURT  OP  SESSION,  &c.  269 


'  pense,  and  may  jti  incor  brther  ezpcDM.  Id  the  different  pro- 
CMwes  for  aocumplisbing  a  count  and  reckoning  between  my- 
wlfand  the  late  (^ptidn  Barclay  and  hli  repreHeutatives,  and 
Mr.  James  Ritchie,  I  hereby  acknowledge  that  the  said  ex- 
I>enws,  and  also  those  incurred  in  protecting  my  fumttnre.  as 
iH^as  tbotie  Incun-ed,  and  about  to  be  incurred,  In  carrying 
through  Mr.  Bennie's  procenof  cemo, have  all  been  gone  intn 
by  you  for  my  sole  behoof,  and  at  my  earnest  request ;  and  I 
agree  that  your  claim  for  reimbursement  of  these  expenses,  or 
any  others  yon  may  incur,  shall  be  a  preferable  claim  on  any 
ftmds  becoming  payable  to  mo  from  the  troBt-efltate  of  the  de- 
ceased William  Etpbinstone  Robertson  my  brother,  and  thin 
In  .reflect  that  the  said  expenses  are  inctirred  for  the  sola  pur- 
pose of  making  the  alimentary  provlrion  made  in  the  trust' 
settlement  of  my  said  brother,  effectual  to  me  and  my  femily- 
Although  I  bare  agreed,  as  abore,  that  your  claim  shall  be 
preferable  on  the  first  funds  becoming  due  to  me  from  the  said 
triut-estate,  but  as  it  is  uncertain  what  amount  of  rents  may 
be  made  arailable  to  me,  I  hereby  stJputate  that  jronr  claim 
for  expenses  shalT  be  discliaiged  by  gradual  payments,  so  as 
Dot  to  be  inconvenient  for  me,  and  in  proportion  to  the  in- 
come I  may  derive  from  said  trupt-estate.  I  am,  dear  Sir, 
yours  truly  Obliged,'  (Signed)  *F.  C.  Eknhib.'  Depones,  in 
explanation,  that  Ur.  Giffbrd,  shortly  after  I  sent  him  the 
letter  above  recited,  declined  taking  any  further  prooeedinga 
OD  my  behalf,  in  consequence  of  my  determination  not  to  agree 
to  a  submisuOD,  and,  in  consequence  thereof,  I  considered 
Mr.  QiSbrd's  proceedings  as  having  been  unavailing;  to  me, 
and  that  I  derived  no  benefit  therefrom.  Had  Mr.  Gifford 
gone  on  with  the  proceedings  on  my  behalC  and  cariied  them 
to  a  conclusion,  instead  of  deserting  me  at  an  important 
moment,  whereby  my  opponents  derived  great  advantage,  and 
loyiielf  and  family  were  exposed  to  great  persecution  and  an* 
uoyance,  I  should  have  cooridered  my  promise  binding,  al- 
thongb  not  legally  so.  Bnt  in  consequence  of  bis  refusal  so 
to  do.  I  considered  myself  absolved  from  the  promise  made  in 
Baid  letttT.  And  in  reference  to  No.  16— Depones,  That  I 
therein  stated  to  Mr.  Gifford,  that  as  he  bad  already  stated 
'  my  case  so  fully  in  the  somraons  of  reduction,  as  well  as  in 
the  answers  to  Mr.  Ritchie's  summons  of  declarator,!  have  to 
request  that  you  will  immediately  close  the  record,  and  go  to 
A  debate  with  the  least  possible  delay.'  Depones,  Mr  Qlfford, 
«8  1  before  mentioned,  wished  me  to  go  into  a  submission  with 
vuy  uppoDeotB,  to  which  I  would  not  agree,  and  he  then  gave 
cip  the  agency.  Depones,  We  thereafter  got  another  agent  to 
carry  on  tbu  process.  Being  interrogated,  Whether  two  of 
those  processes  were  a  reduction  and  declarator  between  her 
And  Mr.  Ritchie  F  Depones,  That  she  knows  that  there  were 
JawBuits  going  on  betwixt  them ;  but  she  is  unacquainted  with 
tbe  precise  meaning  of  legal  tennii,  and  cannot  say  by  what 
name  those  actions  were  called.  The  decisions  in  the  Court 
of  Session  were  against  ns  In  said  processes,  both  in  the  Outer 
And  Inner-Hoase.  That  those  cases  were  taken  by  appeal  to 
the  Honse  of  Xiords,  where  tho  Interlocutors  of  the  Court  of 
Pession  were  reversed,  of  date  Ifith  April  1846.  During  the 
^dependence  of  tlie  process  before  the  decirion  at  the  House  of 
Ixirds,  I  was  never  able  to  pay  Mr.  Gifford  any  snm  on  account 
of  expenses,  nor  did  I  consider  myself  as  being  bound  to  do  so, 
considering  that  Mr.  Oiffocd  was  one  of  Mr.  Benoie's  creditors, 
and  consequently  discharged  under  bis  sequestration.  I  never 
personally  made  any  payment  to  Mr.  Gifford.  I  never  rattled 
Itr.  Qitlot6'»  acconntsi,  nor  have  I  had  any  comnanicatlon 
with  him  for  18  years,  nor  did  I  coiwldertbe  aceoQUUM  mine." 

The  Lord  Ordinary,  oa  20th  July  1850,  proDOiraeed 
the  followiDg  interlocutor: — 

"  Having  heard  parties'  procnrators  on  the  4mport  of  the 
oath,  and  prodnctiuns  therein  referred  to,  and  tlie  pursuer 
having  declined  to  tskke  any  step  for  rocoTery  of  the  proceed- 
ings, or  to  have  any  forther  examioation  of  U r&  Si-nnie,— in 
respect  tbe  oath,  and  letters  therein  referred  to,  do  not  esta- 
blish that  the  occonnts  sued  for  were  incurred,  or  wem  in  rem 
venom  of  the  defender,  so  as  to  constitute  a  debt  against  her 
Separate 'estate,  finds  the  $aid  oath  negative  of  the  reference, 
and  therefore  assiribies  tbe  defenders  from  tlie  whole  cooclu- 
alons  of  tbe  action,  and  decerns :  Finds  the  defenden  eatitled 
toncpenses." 

The  pursuer  reclamed,  and  pleaded — The  oath  ad- 
mitted employment  by  the  defender,  and  non-payment. 


whioh  was  all  that  was  referred.  The  question  of  tn  rem 
vemm  was  t>ne  not  for  the  deponent,  out  for  the  Conrtj 
to  dedde,  either  on  the  terms  of  the  oi^h,  or  on  proof 
pro  vt  de  jure — Sterenson  v.  Kyle,  J  3th  Feb.  1860. 
Here  additional  inquiry  was  nnneceBsary,  for  the  oath  it- 
self 8ufi5ciently  instructed  that  the  accounts  sued  on  bad 
been  incurred  in  reference  to  Mrs.  nennie's  intereeta.  If 
so,  those  interests  being  excluded  from  the  operation  of 
the  JUS  mariti,decTce  against  her  was  competent — Sfacara 
r.  Wilson,  loth  Feb.  1848  ;  Greig  &  Morton  v.  Chris- 
tie, 16th  Deo.  1837. 

Mrs.  Bennie  pleaded — With  regard  to  part  of  the  sum 
sued  for,  it  was  clear  that  it  was  not  tn  rem  veraum  of 
tho  defender,  once  it  was  claimed  for  business  done,  not 
in  reference  to  the  separate  provision,  but  for  and  on  ac- 
count of  her  husband — as,  for  instance,  the  «mo  at  his 
ioBtanee.  Nor,  with  regard  to  any  part  of  tho  account, 
was  thare  proof  in  the  oath  that  it  was  in  rem  veram. 
The  oath  was  therefore  negative,  and  it  was  inoompe-. 
tent  to  prove  the-matter  of  tn  rem  vensum  otherwise. 

LordFuUerton — I  think  tbe  interlocntor  should  be  altere<l. 
The  oath  shews  that  the  bosiuess  which  was  done,  was  in  re- 
ference to  Mra  Bennle's  alimentary  provision.  In  tuA,  it  is  , 
taken  fbr  granted  that  tbe  account  is  in  rtm  veram,  and  the 
reference  to  oath  is  only  as  to  whether  it  is  resting'Owing. 
The  oath  is  clearly  afBrmative  of  liability. 

Lord  Citninghame. — I  also  cannot  concur  In  this  Interlocutor. 
Upon  considering  tbe  respondent's  d«>o6ition,  and  the  letters 
produced  aud  referred  to  in  the  oath,  I  am  very  clear  that  rest- 
ing owing  is  proved  here  by  tbe  defender^  oath. 

Not  only  so  ;  but  on  perusing  the  report  of  the  former  liti- 
gation in  ihe  Uou^e  of  Lords.  (4  S.  Bell's  Rep.  221),  I  am  sa- 
tisfied thfit  the  pursuer's  accounts  sued  for  weru  most  usefully 
incurred  for  the  benefit  of  the  rc^mlenf.  It  km  stated  at  tbe 
bar  to-day,  without  contridicilon,  that  the  accounts  were  char- 
ged iixt  tbo  early  part  of  the  proceedings,  afterwards  rerboved 
to  the  Honse  of  Lords ;  and  although  the  agent's  indemniflcs- 
tion  cannot  depend  on  his  success,  the  ultimate  judgment 
shewed  that  the  pleas  taken  for  the  present  defender  were  welt 
founded,  and  that  her  rights  were  thereby  finsUyascefrtained  and 

firotected.  I  am  Inclined  to  think  that  the  whole  accounts  an 
ibelled  are  due,  as  the  wife  was  obliged  to  challenge  the  wholn 
deeds  formerly  under  reduction,  in  order  to  sustuo  tbe  alimeiil 
given  to  her  husband  ;  and  she  and  her  lai^  &mily  bad  evi- 
dently a  direct  interest  in  getting  him  relieved  by  eettio  from 
bankruptcy  as  soon  as  posdble,  that  he  might  be  in  a  situatlun 
to  lighten  his  burdtiu  on  her,  and  to  earn  something  for  their 
maintenance. 

Lord  Ivory. — I  have  a  decided  opinion  that  this  interlocntor 
cannot  be  supported.  The  reference  was  confined  to  Um. 
Bennle.  No  donbt  there  nay  be  a  distribution  of  tbe  accounts 
sued  for,  among  the  different  defenders,  so  as  to  extricate  tbeir 
respective  liabilities ;  but  the  question  is,  whether,  as  to  Mrs. 
Bennie,  there  has  not  been  a  constitution  of  liability,  and  an 
admission  of  employment,  sufficient  to  render  herliaMe.  Her 
oath  contains  an  admission  of  employment,  given  by  consent 
of  her  husband,  to  protect  her  interests.  Then,  if  tbeso  were 
actions  which  It  is  shewn  sbelirongbt  for  the  protection  of  her 
interest,  I  don't  care  whether  they  were  successful  or  not.  It 
is  enough  to  make  it  tn  rrm  vtrtum  of  her,  that  they  were  ac- 
tions for  her,  if  ^e  had  her  pleas  properly  brought  forward, 
aiid  her  Interests  protected,  bhe  admits  all  these  proceedings , 
and  yet  she  says  that  they  are  not  to  be  taken  as  any  proceed- 
ings of  hen,  and  that  she  is  not  to  be  liable.  I  cannot  so  read 
the  oath.  It  is  sidd  tliat  this  is  an  acconnt  of  her  hnsband-; 
but  what  does  it  signify,  as  far  as  he  is  concerned,  that  it  may 
not  be  his  debt  also  f  Tbe  only  qut;stion  for  us  is,  whether  to 
pronounce  decree  constituting  that  debt  against  the  wife — and 
as  to  that  I  have  no  doulit. 

Lord  Praidmt^l  do  not  object  to  recalUngthistnterloeutor. 
The  question  is,  whether  we  can  now  pronounce  any  final  de- 
cision. We  ore  asked  to  sustain  the^lea  of  presctiption : 
That  has  been  given  effect  to  already.  But  then  we  have  let- 
ters in  process  shewing  that  certain  proceedings  were  going 
on,  which  were  those  of  Mrs.  Bennie,  and  also  others  which 
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irere  Vx.  BcdqIr's;  she  distlngnishee  them  in  her  letters.  It 
appears  from  the  oa^h,  also,  that  such  proceedings  were  going 
on.  Sb«  says,  do  doubt,  thatshe  does  not  think  herself  bound 
to  pay  for  any  of  them ;  she  aaya  that  she  never  paid  Mr.  Qif- 
fotd'aaeconnt,  and  never  comldenid  it  as  hers;  but  she  admit* 
the  omployment.  It  is  not  enough  to  say  that  Mr.  OifTotd 
deserted  her,  and  that  Bennie's  creditors  accordingly  derived 
great  advantage,  and  therefore  she  no  longer  considered  ber< 
self  liable.  An  errooeoos  inference  in  law  is  not  a  proper  part 
<^  an  oath  in  refereooe.  I  do  not  hold  that  the  oath  is  nega- 
tive of  the  referenee;  on  thecontiary,  I  hold  it  affirmative  of 
tUs  proportion,  tliat  tb«e  vras  emplcvment  of  this  party, 
which  raises  the  qneetlon,  whether,  and  for  what  part  of  these 
accounts,  she  is  ]IaM«.  I  think  the  fair  inference  is,  that  the 
oases  she  calls  her  cases,  were  truly  so,  and  that  so  far  the  pro- 
cedure was  in  rem  verttm  of  Ifer.  Therefore  I  do  not  agree 
with  the  Lord  Oidioary.  I  think  we  must  recal  the  luterlo- 
otttor,  and  proceed  to  exidseate  what  part  of  Uie  acconnta  were 
incnrred  for  her,  and  what  part  for  her  hnsband. 

The  Court  pronounced  the  folloiring  interlocutor: — 
"  Recal  the  ioterlocator  of  the  Lord  Ordinary  submitted  to 
review :  Find  that  the  oath  of  the  defender  Mrs.  BAinie  Is  not 
negative,  but,  on  the  contrary,  admits  the  employmMit  of  the 
pursuer  in  defendiog  her  separate  interests,  and  the  non-pay- 
ment of  his  account ;  but  as  there  must  be  a  separation  of  those 
parts  of  the  account  which  rdate  to  her  interests,  from  those 
parts  which  relate  to  other  intereata,  tanUt  to  the  iMtd  Oidi- 
naiy,"&o. 

^Bf^OnluiarKfiobertBon.— Je(.Oifflord;  Tvtty  Agmt—AtU 
Bfaidmentj  J.&>bertmjr.S.S.a..i^— L.Um(>-<W.a.T.) 


lit  March  1853. 
FnuT  Division. 
G.  W.  Abdiboh  &  S0K8,  AppeUantSj  v.  Jaues  Cravb, 
Betpondent, 

Bsnkrapt—  Sequent  rat  ion — Oischarge^Concarreacc — Statute 
2  ft  S  Vier.  c.  41.  §§  35,  122— fit  a  weyuatrtOion  ef  a  em. 
pang,  mnd  9/  the  partnert  ai  indiviimU,  the  whole  a»Mt$  being 
eompamjf  uttett,  ihe  ereditori,  who  were  alt  eompattt/  ereditwt, 
hdged  a^daoitM  m»d  chime,  without  dedMcHng,  ai  against  Ike 
imUviduah,  the  value  of  the  company  liability.  T^ereajier, 
the  whole  eatate  hevimg  been  exhautted  by  dioidends  paid,  a 
minorit;/  of  the  creditors  lodged  fresh  affidavits,  deducting  the 
oalme  of  the  company  liahility,  and  concurred  in  an  application 
bjf  the  bankrupt,  under  §  \22,/or  discharge  without  compoei- 
lioH.  both  as  a  partner  nnd  as  an  individual,  which  was  granted 
bjf  the  Sheriff"— HeM,  on  appeal,  that  a  creditor  who  had  net 
udged  m  qffidunt  valning  fie  Ability  of  tlu  company,  and 
therefore  was  not  entitled  *  (a  vote'  in  the  individual  wguef 
tration,  had  nevertheless  a  title  to  oppose  tha  appUeatiom  for 
discharge — and,  on  the  merits,  the  proeeedings  recalled  as 
irregular,  and  dudiarge  rinsed  hoc  alatu. 
The  estates  of  the  firm  of  Crabb  and  Brovn^  and  of 
James  Brown  and  of  the  respondent  as  individaalsj  were 
aeqneatrated  m  Fefaroary  1851. 

All  the  assets  beioE  company  assets,  with  the  excep- 
tion of  a  small  snm  Delonging  to  the  respondent  as  an 
individual,  which  was  thrown  in  with  the  company  funds, 
and  all  the  creditors  being  company  creditors,  they  lodged 
affidavits  to  the  effect  that  the  company  and  the  part- 
ners were  resting-owing  to  them  the  amount  of  their 
claims,  withoat  deducting  as  agtunst  each  individual 
partner  the  value  of  the  liability  of  the  company  and  of 
the.  other  partner  respectively.  A  second  and  final  divi- 
dend having  been  declared  on  the  eompany  estate,  five 
of  the  creators,  forming  a  minority  of  the  whole,  lodged 
fresh  aflidavita,  deducting  the  liability  of  the  company 
estate,  and  of  the  other  partner  respectively,  in  terms  (n 
§  35.  Thereafter,  "  as  creditors  of  the  said  Crabb  and 
Brown,  and  Janies  Crabb  and  James  Brown,"  th^  dgned 
a  minut«  of  concurrence  "  in  a  petition  to  be  presented 
by  them  or  eit^  of  them"  for  diaoharge. 


The  respondent  presented  a  petiUon  to  the  Sherif, 
under  §  122,  for  disobaige  without  eomposttioa,  as  a 
partner  of  the  companj  atd  as  an  individiial. 
The  trustee  {panted  the  fi^wing  certificate; — 
"  I,  James  Oonrlay,  Accountant  iik  Glasgow,  trustee  on  th« 
sequestrated  estates  of  the  parties  after  named,  do  heieby  cei. 
tify.  that  James  Crabb,  maunfacturer  in  Glasgow,  sequcstntcd 
under  the  Bankrupt  Statute  aa  an  individual,  and  as  a  partnei 
of  Crabb  and  Brown,  manufacturers  in  Glasgow,  has,  in 
opinion,  the  oonennenoe  to  this  petiUoo  for  discharge,  of  a 
minority  in  nnmber  and  four-fifths  in  value  of  tboae  crediton 
who,  in  claiming  against  the  estates  of  the  said  bankraplea» 
partners  foresaid,  have  valued  and  deducted  their  oafms 
against  the  company." 

Thereafter  the  respondent  having  presented  a  petition 
for  disehaige,  the  Sheriff  ^pounced  the  following  inter- 
loeutoTB: — 

"  Having  considered  tbb  petition,  and  seen  the  minute  of 
concunence  by  the  (^editors,  and  the  certificate  by  the  trastee, 
as  iUso  the  Edinbuigh  Gazette,  all  now  produced,— in  respect 
no  appearance  has  been  made  to  oppose  the  petitioner's  dis- 
charge, finds  htm  entitled  to  the  same,  and  appoints  liim  to 
make  a  declaration  in  terms  of  tbe  statute.  Qbobob  8x01." 

**  Tbe  SheriS-substitnte  having  adTised  tbe  declaration  nade 
of  this  date  b;  the  bankrupt  James  Gmbb,  manufactamia 
Glasgow,  a  partner  of  Uie  firm  of  Crabb  and  Brown,  maaufsc- 
tnrera  in  Gla^w,  finds  the  same  satisftetory ;  disdiarges  tfa« 
bankrupt  of  all  debts  and  obligations  contracted  by  him,  ot 
for  which  he  was  liable,  either  as  a  partner  of  Crabb  aixl 
Brown,  mannhcturen  in  Glasgow,  or  as  an  individual,  at  the 
date  of  the  sequestration  (2lBt  February  1851) ;  and  allom  so 
act  and  warnut  to  go  out  and  be  extracted,— all  in  tennsof 
the  act  2  ft  8  Vict  o.  41.  GaoBcm  Baaaa." 

The  present  was  an  appeal  of  these  interlocutors  taken 
by  one  of  the  creditors,  who  had  not  claimed  on.  the  in- 
dividual estate  of  the  reqMudent. 

The  respondent  ol^'ecUd  to  the  appellants'  title  to  op- 
pose his  application  for  discharge,  in  so  &r  as  it  was  sa 
a^lioation  for  disehwge  as  an  individual.  The  appel- 
lants, no  doubt,  had  lodged  an  affidavit  entitUng  them  to 
be  ranked  on  the  individual  estate,  but  they  had  not  de- 
ducted from  their  claim  the  value  of  the  company  liaU- 
lity.  Till  they  had  done  so,  they  could  not  appear  here; 
for  by  §  35  or  the  Bankrupt  Act  it  is  provided,  that  a 
creditor  claming  on  tbe  estate  of  a  partner,  "  shall,  bt- 
fore  votingf  put  a  specified  value  on  his  dum*'  aguoBt 
the  company;  and  from  §  3  it  appears,  that  the  word 
vote  includes  a  consent  to,  and  also  "  dlsmnt  from  a  dis- 
chai^"  of  the  bankrupt. — Burton  on  Bankraptcy,p.432. 

The  appellants  aiuwered—That,  under  §  122,  all  tlwt 
was  necessary  to  entitle  a  creditor  to  oppose  the  sp^- 
cation  for  dischiu-ge,  was,  that  he  should  have  prodocei 
bis  oath,  so  as  to  be  entitled  to  rank.  This  was  tbe 
position  of  the  appellants,  they  having  lodged  affidavits 
on  whichj-although  the  statntory  deduction  bad  not  hea 
made,  they  were  entitled  to  rank  on  Uie  individual  estate. 
3  Bell's  Com.  p.  74. 

Lord  President.— U  is  admitted  that,  In  so  for  as  this  appH^ 
tion  is  for  discbarge  as  a  partner  of  the  company,  then  Is  hA* 
dent  title  to  oppose ;  and  dnce  that  Is  conceded  in  leginl 
pwrt,  I  think  tiie  appellants  shonld  be  heard. 

Olg'ectum  r^peUtl 
The  appellants  pleaded — ^That  the  re^NmdoitB  hsl 
not  the  necessary  statutory  concurrence,  and  that  the 
whole  procedure  was  an  unfair  and  irr^puar  attoa^  Iff 
a  few  of  the  creditors^  without  the  consent  of  the  as* 
body,  to  get  the  bankrupt  dischargedwithout  ootnpdriiMB- 

Zon2/Mry.— What  has  been  done  here  is  this,— 
funds,  including  both  the  company  and  the  iudjjrigiisl  mitff' 
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bi*e  been  exhaosted  by  the  two  dlridends  paid.  Then,  the 
whole  fuodi  being  exhanated,  and  there  being  now  nothing 
HMbot  tlw  qtiemoB  of  dtsoharge,  these  fire  creditors  come 
fomrd  and  enter  Into  a  plan  for  giving  tbe  bankmpt  his  dis- 
cbugfl  vithont  composition,  witfa^t  the  concurrence  of  the 
other  creditors.  That  iB  an  aoprecedeoted  proceeding.  They 
tre  ill  In  error  together.  The  tmstee  hae  not,  as  he  should 
hare  done  under  the  statate,  stated  distinctly  tbe  nnmber  and 
nine  of  creditors  ooncorring  and  non-cotwiurring,  and  the 
Sheriff  has  OTsrlooked  the  Ir^ularity.  I  tblnk  the  beet  way 
!■  u  nreep  away  the  whole  prooeedinj^ 

Tb6  CoQrt  pronoonced  die  fbUoving  i]iterlooutor.<^ — 
"SvldQ  the  Appeal,  xecal  the  Interlocutors  appealed  fnom, 

irfoH  the  disduurge  In  hoe  iiatv,  and  decern." 
Aa  Monro;  Adam  Batenon,  W.S.  AgttU^—AU.  I'nuer; 

AthnWalK  8.aG.  Aft«L-*-U.  CM:^W.aT.) 

ItA  Monk  1863. 

SxcojiD  Dtvisio!r. 
DkvxD  Fbhton,  PurtmeTf  v.  Albxandeb  QbanTj 

Ltndlord  anil  Tenant — Cautioner — A  caution^in  a  teaubcund 
hamlf**  to  fee  the  r«nta  regularly  paid  during  thtptriod  of  the 
Uae-" — Hvid  that,  under  thiM  obligation,  the  landlord  was  not 
ntitkd  to  recover  from  him  the  expense  of  judicially  diacuiting 
Iki  tenant  Opinion,  That  mch  a  /orm  oj  obligation  entitle* 
the  hadlttrd  to  go  direetlg  egatMet  the  eautioner,  without  die- 
emion. 

TIu>  was«D  action  before  the  Shenff  of  ForfaisliiTe  to 
recorer  payment  of  rents  and  joditaal  expensea  said  to  be 
due  in  Tirtoe  of  a  oautkmaiy  oMigation  entered  into  by 
the  defender. 

hi  May  1841,  the  pursuer  let  to  Peter  Grant  the 
lower  fat  of  the  mill  of  Kinnairdj  and  a  honae,  for  four 
jears,  at  the  yearly  rent  of  M :  10s.  The  defenden 
subsoibed  the  minute  of  agreement^  one  clause  of  which 
viB  88  follows: — 

"  Alflxaoder  Urant,  termer,  Amdillyhome,  binds  himself  to 
Me  the  rents  regularly  p^d  during  the  period  of  the  lease." 

In  October  1849,  the  pnraaer  nuaed  a  small-^bt 
at-^n  a^nrt  the  dander,  as  cautioner,  for  arrears  of 
rent  amoimtiBg  to  ^26,  but  restrieted  to  £8:6:8. 
From  a  marking  \iy  the  Sheriff  on  the  sommons,  it  ap- 
petred  that  the  question  had  been  raised,  whether  the 
Umatf  who  had  deserted  his  posaesdon,  should  not  in 
tbe  first  place  be  discussed. 

Tbe  pOTsner  abandoned  his  small-debt  action  against 
the  cautioner,  and  raised  an  ordinary  action  in  the  She- 
riff Court  against  the  tenant.  The  tenant  appeared  and 
reuted  the  clum.  The  pursuer  obtained  decreet  against 
him  for  the  sum  of  £3 : 1  s.  and  £G :  lOs.  of  rents,  amount- 
ing together  to  £9:  lis.  with  interest,  and  the  sum  of 
X13:16:6  of  expenses,  and  4s.  6d.  as  dues  of  extract. 
'Hie  pursuer  duly  oharged  Peter  Grant  upon  the  decree, 
bat  was  unable  to  recoTer  uiy  part  of  the  above  gums. 

This  was  an  action  to  recover  these  sums  from  the 
<«atioiicr.  Hie  Sieriff  decerned  in  terms  of  the  tibd. 

In  an  advocation  at  the  defend^s  instance,  the  Lord 
prdinuy,  on  14!th  Dec.  1852,  prononnced  the  following 
interlooirtor : — 

Advocates  tbe  eanee:  Altersthe  interlocutor  of  theShe- 
in  s»  br  aa  it  finds  the  advocator  liable  in  ^e  snm  of 
"i-Vli,  and  of  4b.  6d.,  being  the  expenses  incnrred  in  dls- 
^^di^  Peter  Grant,  the  principal  debtor ;  and,  to  the  extent 
of  ^Mffaau,  sustains  tbe  defences,  and  assoibnes  tbe  advoca- 
te iNlB.Ihe  eoncludons  of  the  summons:  Quoorfu^frd,  adheres 
^  OMMnrioooter  of  the  Sheriff,  and  decerns  for  payment  to 
^  iimHut  cfthe  sums  of  £8 :  la  and  £6 : 10ii.»  with  Inte- 
'"'mCtm8<rfthec(mclurion8of  thesnmmons,  tt^ther  with 


the  expenses  of  process  in  the  loferlor  Ceort :  Findatbe  ad- 
vocator entitled  totbe  expenses inmuwed  by  htm  in  this  Court. 

"  Thejpecaniaiyvalaeatstakein  tiie  prooessisimalL 

Bat  the  Lord  Ordinary  has  been  constrained  to  come  to  a 
different  oonclusion  £rom  the  Sheriff  with  regard  to  one  of  tbe 
sums  sought  to  be  oonetituted  m  a  debt  against  the  advocator. 
The  missive  of  lease,  dated  21tli  May  1841,  contains  the  follow- 
ing  obligation  : — <  Alexander  Qraot,  former,  Amdillyhome, 
binds  himself  to  see  the  rents  rcnularly  paid  during  the  period  of 
the  lease.'  The  obligaUon  Is  limited  expressly  to  UabiUty  for 
rents.  It  contains  no  reference  whatever  either  to  damages  or 
expenses.  Now,  cautionary  obligations  are  to  be  strictly  con- 
strued,— they  are  not  to  be  extended,  by  implication,  to  matten 
not  falling  withia  their  clear  and  palpable  meaning.  Under  a 
mifi&ive  such  as  this,  it  is  apprehended  that  the  expense  of  dia- 
cnssingiheprincipaldebtordoesaMtfttirlyfitU.  Theiroenatnre 
of  a  cautioner'B  obligation  is,  tint  he  shall  see  tbe  debt  paid  in 
BO  &r  as  not  recovered  from  the  principal  debtor ;  and  it  would 
be  against  the  principle  of  this  rule  to  hold  him  respondhle  for 
the  expense  of  doing  that  which,  by  implication  of  law,  the 
creditor  Is  andervtood  to  bare  done  befttre  conUng  against  the 
cautioner.  The  discoasion  of  the  principal  debtor  Is  no  doubt 
a  privllMe,  and  it  may  be  waived  at  insisted  in  at  the  plea- 
fnire<rftnecanUoner.  But  hecannot  bemadeUatde  fbr  ex* 
penses  by  in^ting  on  It,  for  he  is  only  Inristing  on  the  creditor 
talting  thoee  Steps  for  ascertaining  the  amoont  of  tite  debt 
wtilch  the  law  itself  imposes  on  him. 

"  The  law  as  to  liability  of  cautioners  for  meseengeTs-at-arms 
and  Bberiff.officers,  has  no  bewring  on  the  present  case ;  for 
such  cautionNS  are  bound  to  repair  all  tbe  damage  sustained 
in  consequence  of  the  wrongftd  acts  of  the  public  ofBoer  while 
in  discharge  of  his  official  duty.  As  little  can  any  analogy  be 
drawn  from  the  case  of  cautioners  liable  uoder  bonds  which 
include  a  liability  for  penalty  as  well  as  the  principal  snm,  for 
the  penalty  may  cover  such  expenses.  In  the  present  case, 
there  is  nu  room  for  any  such  extension  of  the  obligation, — the 
advocator  undertook,  as  caotioner,  to  see  tiie  leate  but 
nothing  else. 

"  If  authority  were  wanted,  it  may  be  found  in  tha  vQrY;te> 
ceat  case  of  Logan  v.  Gibson  and  Kennedy,  25th  November 
1852,  in  which,  by  the  unanimous  judgment  of  the  Oourt,  the 
liability  of  Kennedy,  the  cantioner,  was  restricted  to  such  part 
of  the  expenses  as  were  occasioned  by  his  appearance  and  plewi- 
ing  in  the  case. 

"  There  was  only  one  other  point  in  which  the  interlocutor 
of  the  Sheriff  was  objected  to.  It  was  maintained  that  the 
decreet  for  the  principal  snms  of  rents  should  be  limited  to 
£7  :  10b.  instead  of  £8 :  lis.  As  regards  this  point,  the  Lord 
Ordinary  concurs  in  opinion  with  the  Sheriff,  It  appears  to 
him  that  the  respondent  was  entitled  to  apply  indefinite  pay- 
ments received  by  him  from  Peter  Grant  and  Joseph  Audeely, 
to  account  of  the  expenses  ot  the  se^iestmtion,  and  that  thm 
was  nothing  in  the  letters  or  other  documents  to  prevent  falm 
from  80  ap^ylng  them,  in  a  question  dther  with  tneprlndpal 
obligant  or  with  tbe  cautioner. 

"In  adjusting  tbe  question  of  expenses,  the  Ixtrd  Ordinary 
has  allowed  the  respondent  to  retain  the  fall  benefit  of  tbo 
decreet  fbr  expenses  in  the  Inferior  Court,  idthoogfa  the  Sheriff's 
judgment  has  been  partially  altered  on  the  merits.  And,  in 
like  manner,  he  has  allowed  the  advocator  his  full  expenses  in 
this  Court,  alUiough  he  has  been  partially  uusucoeasfol.  Keep< 
ing  the  whole  circumstances  in  view,  It  appears  to  the  Lord 
Ordioary  that  the  findings  as  to  expeDces  meet  the  equity  of 
the  case." 

The  responcfeot  reclaimed. 

Lord  Juetiee-  Ckrh—l  am  quite  satisfied  that  this  was  a  case 
in  which  findings  under  the  statate  were  necessary  in  Lord 
Anderaon's  interlocutor;  nor  bas  the  statute  been  Kaited  to 
rases  of  parole  proof.  But  the  parole  proof  aontslly  tak«o» 
bears  very  directly  on  tbe  point  now  in  dispuie.  While  I  con- 
cur in  tbe  ultimate  interlocutor,  my  opinion  is  founded  entirely 
on  tbe  special  facts  of  tbia  ease.  There  is  a  good  deal  of 
general  law  introduced  into  the  note,  not  neeestary  for  tbe  de- 
ci»ioii  of  this  csie,  and  which  Wonid  require  great  consideration 
before  it  could  be  adopted.  Tbe  ease  of  Logan  r.  Oibeom  and 
Kmtudy  in  tbis  Division,  2S(A  Nop.  proceed  on 

any  gencial  ground  whaievsp,  »d[l^d^isO$]!!^te 
their  case  oa  any  general  ground,  ^na  mprntmOMa^kr 
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cxpenuM  igtinit  rbe  nutioner,  cm  tb«  groaiid  that  the  emrioMr, 
the  hndlord,  btd  kdopted  (he  incoming  t«Mnt'i  olqeedoMi  wid 
ihkt  the  ctM  wai  carried  on  in  truth  for  him  and  for  bit  be- 
hoof. The  landlord  becune  bound  to  aecore  payment  to  the 
outgoing  tenant  of  the  crop  which  the  latter  was  todtlirerowr 
to  the  incoming  tenant  at  a  valuation.  Now  the  Utter  reiiited 
payment  tn  the  action  raiaed  againat  him,  on  the  ground  of  fnod 
which,  he  said,  bad  been  praciited  by  the  outgoing  tenant  in' 
building  op  the  atarkt  with  falie  bearta  to  deceive  the  valua- 
tor«,  and  putting  a  large  quantity  of  tkraiked  itraw  into  them, 
«lw  to  olrtuti  tfie  ralue  of  the  full  crop.  Until  that  defence 
waa  tried  and  diiposed  of,  the  outgoing  tenant  rould  not  enforce 
fiaymeot  againat  the  landlord.  But  when  the  defence  was 
found  to  be  gronndleaa,  be  contended  that  the  landlord  bad,  up 
to  the  date  of  the  jury  trial,  really  adopted  the  defenrr,  and 
that  the  trial  proceeded  for  bis  behoof,  and  wifh  hi*  coTirur- 
rence,  at  the  true  party.  And  certainly  the  lundlonl  had  been 
in  the  Inferior  Court  very  incautiou»,  and  nearly  committed 
biiutelf.  We  thought  however,  on  the  whole,  that  be  bad  not. 
Bat  tb«  geneial  point,  that  the  aotioBcr  of  aeeeatity  waa  by 
hfa  obligation  liable  for  all  tbe  litigation  in  which  the  principal 
debtor  might  involve  tbe  cautioner,  waa  not  raited  or  deeitled 
in  that  cate.  It  it  no  authority  on  the  point.  Hneb  might 
depend  on  the  terms  and  cbarAeler  of  tbe  guarantee,  and  there 
are  many  mereantite  cases  in  which  I  can  well  understand  that 
a  claim  tor  the  expenses  of  litigation,  against  the  prindpal  debtor, 
may  fall  within  the  object  of  aacfa  guarantee,  withoat  express 
mention  of  expenses.  But  I  lay  aside  such  cai>es.  The  pre* 
tent  depends  on  its  own  iprcialtiet.  The  terms  of  the 
guarantee  here  are  vury  important— (readi).  Under  this 
guarantee,  the  reclaimer  wat  cleaily  entitled  to  proceed  directly 
againtt  Alctander  Grant  whenever  the  fent  wat  not  regularly 
paid.  It  wat  tbe  business  of  the  cautioner  to  Me  that  it  waa 
regularly  paid ;  and  if  he  averred  payment,  he  whs  bound  to 
produce  the  receipts  for  the  half-year'n  rents.  He  had  no  de- 
fence under  this  cautionary  obligation,  if  it  is  such.  1  view  it 
aa  a  distinct  separate  obligation,  under  which  it  was  bih  busi- 
neta  to  have  the  rvceipls  as  bis  only  protection.  It  is  true 
that  in  tbe  Small-Debt  Court,  when  Fenion  raised  an  action 
•galiiit  htm,  tbe  Sheriff,  in  the  hurry  and  want  of  time  for 
ronrideration  which  that  tribunal  is  attended  with,  ap> 
pdnted  the  prindpal  party  to  be  called  i  and  tbe  marking  hy 
the  Sheriff  leavet  no  doiibt  on  my  mind  tifat  this  defenra  bad 
hran  taken  hy  the  respondent.  But  in  that  view  I  think  tbe 
Sheriff  was  clearly  wrong;  and  the  course  which  Fenton 
khould  have  adopted,  was,  on  withdrawing  that  small-dehtMcnort, 
tu  raise  one  in  tbe  ordinHry  court,  when,  if  renewfd,  thiit  point 
muld  have  been  Itiei),  and.  if  neceooary,  brought  here  on  thst 
question,  h<  it  haS  come  at  last  after  all.  'The  reclaimer  did 
not  do  so;  be  acquiesced  in  the  off-baitfl'yiew  taken  in  tbe 
nnall-deht  eouit.  He  ran  the  risk  of  bein|f  right  in  that  view. 
1  think  he  was  wrong,  and  that  n6  action  against  tbe  principal 
tenant,  who  hud  deterted  the  jpottession  aiicf'left  tbe  country, 
nrul  after  the  raulioner  was  in  possession — a  very  important  bet 
in  this  que«iinn,  although  theXord  Ordinjf ry' tays  that  matter 
is  not  now  in  tbe  case — w«p>pecessaty  in' order  to  enable  the 
landlord  to  proceed  directlyagjiinst  the  cautioner.  It  it  said  to 
be  hard  thst  the  reclaimer  should  lose  the  expense  of  raising 
an  action  by  appointment  of  the  Shrriff-subsrituie.  It  is  so. 
But  that  hardslilp  wiU..not  warrant  us  in  bringing  the  claim 
within  (he  terms  of  the  cautioner's  obligation,  if  it  does  not 
cover  a  claim  for  any  expenses  which  the  landlord  may  have  ^ 
incurred  in  pmaecuttng  the  piineipal  dbb:or.  Under  tbe  wofds 
of  the  obligation,  such  a  claim  doin  not  fall.  No  doubt,  if  an 
arrangement  had  been  entered  into  between  the  landlord  and 
the  cautioner,  that  the  former  was  to  proceed  against  the  prin- 
cipal debtor,  the  original  tenant,  for  the  cautioner's  behoof,  there 
might  have  been  a  claim,  according  to  tbe  nature  of  the  arrange- 
ment, againtt  the  cautioner,  for  the  expenses  so  incurred. — and 
aoch  arrangement!  are  common,  and  give  rise  to  such  rlaima. 
But  the  ease  here  It  quite  different.  Tbe  tenant  bad  deterted. 
Tbe  proof  tbewa  that  the  cautioner  wat  in  poisestion  for  bis 
own  relief  i  and  therefore  there  was  in  that  state  of  facts,  which 
I  bold  to  be  very  material  to  this  point,  and  ntider  the  obliga- 
tion, a  direct  action  against  hifB,  .without  proceeding  againtt  tbe 
oiiginal  temmt. 


Bat  1  Teat  my  opinion  entirely  on  the  fiicta  of  this  caac,  ia- 
cluding  tbe  special  terms  of  this  obligation  as  the  main  bet. 

Lord  CodAutn. — I  am  of  the  aunB  of^ien.  Hen  it  a  Icite 
granted  by  a  landlord  to  s  tenant  ▲  caotioBer  aufaacribce  the 
lease.  The  landhird  proaecutcB  the  cauiioiMr  ftv  anaan  cf 
rent,  atid  afterwards  protecotet  tbe  tenant.  His  praaeot  de- 
mand is,  that  the  cautions  shall  pay  not  only  tbe  nut,  bat 
also  the  expenee  of  tlie  legal  proceedings  taken  by  him  agaiotf 
the  tenant.  Now  I  am  not  at  all  tatitfled  that  tbit  is  any  part 
of  a  cautioner't  obligatioo.  He  doet  not  guarantee  tbe  reason- 
able Utigioiuness  of  tbe  teuant.  Therefore  I  doobc  wbeAer 
such  a  liability  is  included  in  bis  obligation.  I  my  I  doabt 
that,  because  I  think  that  tbe  qaettiou  doet  not  here  arise; 
for  the  guarantee  is,  in  express  terms,  to  tee  tbe  RDta  paiiL 
It  ia  an  obligation  limited  in  iu  terms  to  the  paymeot  of  not. 
Such  a  goarantea  give*  the  landlord  a  direct  ef  actka 
agaiost  the  caaUooer.  Z  do  iiot  think  that  diacotaiao  ia  ncast- 
aar^.  Tbe  landlord  can  alw^rt  say, '  Yoa  undertoiA  to  m 
tbe  renta  paid — prove  that  tiiey  have  been  paid.'  It  it  tnt 
that  here  tbe  tenant  waa  called,  and  there  la  a  marking  by  tt» 
Sheriff  to  tbe  effect  that  the  tenant  ought  to  be  called.  It  iatt 
not  appear  from  tbe  roarkltig  whether  tiiis  waa  a  jmlidal  opi- 
Dion,  or  a  motion  that  tbia  ahonid  be  done.  Snppoae  nA  s 
motion  bad  been  made,  the  latidlord  wat  entitled  to  reatst  it, 
and  to  in^t  againtt  the  cautioner.  But  inttead  of  daiog  n, 
be  goea  on  a  new  acent  after  the  tenant  himtelf- '  Id  Oetecir- 
cumstances,  and  considering  tbe  worda  of  tbeoUigatkiD,  I  tluk 
tbe  claim  now  insisted  in  not  maintainable. 

Lord  Murray. — I  concur.  Thie  is  a  very  peculiar  agreement, 
but,  being  reduced  to  writing,  the  Court  mtaat  give  e&et  to  it. 

Lord  Wood.-~l  cannot  say  that  I  have  not  bad  aome  Uttla 
hesitation  In  holding  that  tbe  terms  of  tbe  obligation  nodei- 
taken  by  tbe  deCender,  put  him  iu  a  different  altnatioo  tnvt 
tlmt  of  an  ordioaiy  caationer,  so  as  to  exulode  his  inslatiag  is 
the  nmal  pleas  competent  to  a  cantiooer.  or  to  Bare  the  par 
taer,  as  creditor,  from  the  Decetally  of  demanding  and  cb-i 
forcing  payment  from  tfae  prindpal  debtor.  If  he  was  not  pi*| 
in  a  different  dtuatlon  from  an  ordinary  caotioner,  I  a* 
not  satisfied  that  there  was  anything  in  tbe  nature  of  ths 
case,  or  ita  rircumttanoea,  to  prevent  tbe  defender,  when  ned 
in  the  Sheriff  Small-Debt  Court  of  Banflbhire,  tnm  plmdiiiy 
that  Feter  Grant,  the  principal  debtor,  abonld  ba  osUal. 
(supporing  tbe  note  of  the  Sheriff  to  atford  evideitee  that  tbe 
defender  required  this  to  be  done),  or  tlmt  that  oonld  ban 
the  effect  of  throwing  npoQ  him  any  expenses  which  the  pat 
auer  might  incur  in  constituting  hie  claim  against  Pew 
Grant.  In  reqairing  this,  he  was  only  exercising  tbe  laml 
privities  of  a  eantiooer,  who  Is  entitiM  to  have  tbe  ptfadpJ 
debtor  dtscoased,  or  at  least  to  lisTe  the  debt  oooslfcMlM 
with  a  view  to  operating  bit  relivf  againtt  him  ;  aad  I  6m 
no  authority  for  holding  that  the  expenses  with  which  til 
proceeding  may  be  attended,  can  be  claimed  frosa  Hl 
cautioner,  if  not  recovered  from  the  principal  debtor.  M 

No  doalft  Peter  Grant's  effecta  hod  been  seqoettrated  far  M 
rent  In  1848.  But  it  appeam  frotn  tiie  corraspondeoee  jiM 
dnced,  that  after  leaving  tlie  pursuer's  mill,  he  got  aastM 
in  Forfarshire,  and  there  is  no  evidence  tixat  tbe 
objected  to  taking  steps  against  him  In  respect  of  bis  MM 
insolvent.  To  say  that  bis  having  done  so,  was  prodnctiiaJ 
no  Iwneficial  reflolt,  is  no  ground  for  saddling  tbe  dstaM 
tbe  cautioner,  with  the  exjtenties  Incurred.  U  it  wcn^  JM 
would  be  in  substance  to  alter  what  I  conodva  to  bolhskM 
and  to  throw  tfae  burden  of  tbe  expeime  of  onistitnttoftOlll 
cantioner;  for  he  could  then  only  require,  at  hbownilfcfl 
conttltntion  against  the  principal  debtor,  be  havfipgliM 
the  expenses  if  not  recovered  from  the  debtor.  _ 

But  your  Lordthip't  construction  of  tbe  inrport  of^hnMS 
tion  would  appear  to  Iw  tfae  soonder  one.  The  obMtjwW^ 
snbjoined  to,  or  formed  part  of,  tbe  mtmiTe  of  k—titjlJ 
years  from  Whitsunday  1841,  by  which  the  nals  WNt  it^ 
payable  faalf-yearly ;  and  the  dander  "betati  UaMtft**! 
tbe  rente  regularly  p^d  during  the  period  of  tbe 
certainly  would  appear  to  infer  a  direct  obligattoa  Upgj 
defender  to  pay,  aud  to  give  a  direct  claim 
payment,  wfaeoever  tbe  rent  was  not  tegtHanfjgM^J^ 
fixed  term,  witltont  rendering  any  pra^mt  iiilfl^Hlfl 
tbe  debt  against  a  dlscnsdon  ofp^  pniudpal 
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TbsciM  of  Oftlloway,  decided  lat  July  1825.  (4  Bhaw  134), 
Ih  in  this  respect  a  very  cIom  resemblance  to  the  present 

Nov,  if  it  was  th«  right  of  the  poisuer  to  proceed  direct]/ 
KMUt  tbt  ddbnder  withontcftlliDg  ordiecuanug  Peter  Grant, 
I  tbinlE,  tbat  as  lie  adopted  that  course  In  the  fint  Instance, 
htonght  to  bavc  adhered  to  it,  io  which  case  uooe  of  the  ex- 
penses in  qnestion  would  hare  been  iacurred.  And  I  do  not 
tonaider,  thnt  because  the  defender  suggested  or  required 
fttei  Grant  to  lie  called,  that  entitled  the'  pureaer  to  give  up 
bii  iegfti  right,  and  to  proceed  RtjaiDSt  Peter  Oiwit,  and  look 
to  the  defeoder  for  reimbureemeut  of  the  expeuMi  that  mifrht 
b«  tkorebf  ocaudoned.  On  the  contrary,  I  think  be  waa 
bound  to  dlfiregard  the  defender's  requisition,  and  to  niaiu> 
tiio  his  right  to  go  against  him  directly,  which,  if  not  con- 
ndad  by  tbe  ^eriff  in  the  small-deht  action,  be  could  bHve 
hiwtod  in  by  bringing  an  action  in  the  ordinary  court  for  the 
fnW  sm  doe.  In  adoptiog  a  different  conrae,  he  must  be 
Mi  to  bare  admitted  that  tlie  defender  had  the  nsaal 
prirKegfl  of  a  eantioner,  vis.  to  require  a  eonsUtntion  or  difl< 
cwion  of  the  prindpal  debtor,  and  to  bare  acted  on  th^t 
(wtioi,  and  if  so,  then  I  apprehend  tbe  expense  of  the  pro< 
ctediDg  against  Peter  Grant  was  the  proper  expense  of  tbe 
pDnner,  the  creditor,  and  not  an  expense  that  can  be  claimed 
imm  tbe  defender  as  &lling  under  his  cautionary  obligation. 

Adhere. 

M  OrJmary,  Anderwjn. — AeL  Dean  of  Faculty  flnslinV, 
Horn;  QoMie  &  Dnre,  W.8.  Agmit. — Alt.  Monro;  Andreir 
Iflia.  WA  Afot—L  C'lerk.-{V.H.) 


la  March  1853. 
Secokd  DmsioK. 
JosatjA  Bates  &  Thomas  Baritto,  Pursuers,  v. 
Jaues  M'Qoees,  Dsfender. 
Public—Serritude — Ro»d — Isgiie— Jary  C'<u»e — The  proprie- 
ler  of  n  tttate  raited  a  declarator  to  Aare  a  road  pasting 
thnugk  it  declared  hit  exclasioe  propetf^  The  actio*  wat 
eppoted  m  Ikt  pruund  that  the  road  had  been  posteated  and 
t»jofid  OB  a  y*blie  road  for  /ism  tauuiaartaj;  or  at  least  far 
Jvtg  ifeart,  aid  that  tka  dreader,  at  anus  ex  publico,  was 
atitM  to  we  it — Beld  that  the  defaader  thoald  stand  as  par- 
mr  tfthe  iiswm 
Ttu9  waa  an  action  of  doclarator,  conclodiag  thai — 
"  it  onght  and  shoidd  be  found  and  declared,  that  the  pursner?, 
u  proprietors  of  tbe  lands  of  Traosylrania  or  Transy,  and 
ofpnrtHof  the  lands  of  MilnhiUs  and  Hnllbnuk,  in  the  parloh 
of  Dunfermline  and  county  ot  Fife,  hare  the  only  good  and 
ntidoabted  right  and  title  to  the  exclnsive  possession  and  oc- 
cDpalion  of  tbe  said  lands,  and,  in  particular,  of  the  read  or 
areniM  leading tbroogb  iiartsof  said  lands,  from  the  turnpike- 
RMd  from  Dunfermline  to  Oros^gates,  towards  or  past  tbe  man. 
rion-hmiie  of  Transy,  and  to  a  road  leading  from  the  statute- 
hbotir  road  from  Dunfermline  to  Woodmiln,  and  joining  ttie 
fcnuer  road  or  arenne  ;  t>ut  subject  always  to  Boch  serritudes 
in  the  rnd  or  avenue  first  mentioned,  as  may  be  established 
by  ibe  parties  holding  fen-riglits  of  and  under  the  pniinere, 
ud  their  pndecessora  and  auihors." 

The  defender,  who  averred  a  special  interest  in  the 
Kid,  but  appeared  aa  unus  ex  piAlicOf  pleaded — 1. 
Tliat  tbo  rood  being  public,  at  leaat  hanng  been  &r  forty 
jwa  and  upwards,  or  for  time  immemorial^  and  vitbout 
iBtemqttion,  used  and  enjojed  bj  tbe  public  as  a  publio 
ntdf  or  as  a  commoa  kirk  and  market  road,  and  beint^ 
^Knhj  established  as  public,  the  defender  was  entitled 
to  nuintua  and  defend  the  use  and  enjoyment  of  it,  and 
tbo  -pmners  irera  not  entitled  to  decree  of  dedaratw 
*rf  intfr^ct  as  concluded  for. 

fvtm  having  differed  on  tbo  question,  who  should 
■tied  fanner  of  ihe  issue,  the  I^rd  Ordinary  reported 
the  en»> 

ftirt^fcrporaners,  cited  Dakeof  Uoxburgbe,M.  10,883; 
Fer^MOn  v.  ^lirreff,  Jan.  26, 1S44,  supra,  vol.  xri.  pp. 
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244,  680;  Mac&rlane  and  Gleghom  on  Issues,  p.  603; 
Colquhoun  v.  Douglas,  July  18,  1844. 

Pattuon,  for  defender,  cited  Forbes  v.  Morrison,  July 
19, 1851,  supra,  vol.  xxiii.  p.  656;  Charteris  v.  Thor- 
bum,  Jan.  3, 1842. 

Dean  of  Faculty  for  pursuers — ^There  are  two  conn^ 
derations  here,  both  of  great  importance:— >1.  As  to 
the  natural  way  c(f  fixing  tbe  onus  of  proof;  2.  As  to 
the  nature  of  a  declarator.  With  regard  to  the  first,  it 
seems  much  more  natural  aud  proper  that  the  party 
who  seeks  to  prove  an  affirmative,  should  undertake  the 
onus  of  proof.  I  am  aware  this  is  not  always  conclufdve; 
there  may  be  countervailing  considerations  But,  as  a 
general  rule,  the  expediency  and  justice  of  it  seems  ob- 
vious. In  the  second  place,  with  reference  to  the  form 
of  the  action  of  declarator,  it  may  often  happen  that  tho 
party  with  the  clearest  title,  followed  by  possessioni  may 
have  a  strong  interest  to  riuse  such  a  process  to  prevent 
his  rights  being  infringed;  it  does  not  foUow  that  he 
should  stand  as  pursuer  of  the  issue.  This  is  well  shewn 
by  what,  has  taken  place  in  the  analogous  case  of  dis- 
puted salmon- fishings — Mackenzie  v.  Davidson,  Feb.  27, 
1841.  In  that  case,  the  pursuer  had  a  grant  cum  pis' 
cationihus  salmmum,  whereas  the  defender  had  merely 
a  grant  cum  piscatiombua.    The  latter,  therefore,  ro- 

?[uired  forty  years'  possession  in  order  to  compete  with  tbe 
ormer.  In  that  case,  the  defender  in  the  declarator 
was  made  pursuer  of  the  issue.  Here  the  defender  has 
no  title;  he  has  notlung  but  possesion,  if  he  can  prove 
it.  That  alone  constitutes  his  title.  U'herefore  tbe  case 
referred  to  is  one  a  fvriiori — Campbell  v.  Lang,  Juno 
19, 1851, 

Dms  for  defender — The  natural  view  certunly  is, 
that  the  pursuer  of  the  action  should  be  pursuer  of  the 
issue.  He  must  shew  a  tswasX  cause  for  departure  fr<nn 
this  plain  and  obvious  rule, — ^that  it  is  incumbent  on 
the  pursuer  to  make  out  his  case.  Now,  there  is  noth- 
ing suggested  on  tbe  other  side  except  this,  that  it  is 
not  natural  to  make  a  man  prove  a  negitive.  But  what 
the  opposite  party  has  to  prove,  ia  not  "entirely  a  nega- 
tive.. It  is  admitted  that  a  road  exists,  and  the  ques- 
tion is,  whether  the  road  be  the  private  property  ot  tbe 
pursuer.  He  comes  into  Court  and  undertakes  to  show 
that  it  is;  therefore  it  cannot  be  said  that  he  is  called 
on  to  prove  a  negative-  Tbe  case  of  salmon-fishings 
does  not  touch  the  matter.  The  case  referred  to  was  one 
between  a  special  and  a  general  title.  It  is  said,  that 
here  the  title  is  all  on  one  nde.  Tbat,  again,  is  a 
fiiUaoy .  The  title  of  the  public  to  a  public  road,  is  just 
as  good  as  the  infeftment  of  a  private  puty. 
[Lord  Justiee-Clerk- — The  remark  of  Z<otd  Uoncrnlif  in  tba 
ease  of  Hercer  to  of  great  importance— viz.  that  use  and  poi- 
eeselon  are  necessary  to  make  out  a  title.] 
It  has  no  bearing  on  the  point  an^ng  here.  I  am 
answering  the  observation  made  by  the  Dean  of  Faculty, 
that  the  title  here  is  all  on  one  ude,  and  maintun  that 
tlus  cumot  be  said,  ance  the  publio  do  not  require  any 
title  to  a  publio  road,  other  than  the  £ict,  that  it  is  a 
public  road.  As  to  the  question  of  possession,  the  mat- 
ter stands  thus.  Here  exists  a  road.  The  pursuer  of 
declarator  avers,  and  most  prove  his  exclusive  posses-t 
rion  of  it.  No  principle  is  suggested  according  to  which 
the  burden  of  proof  can  be  thrown  on  the  defender; 
{  nor  has  practice  gone  tbe  length  contended  for  on  tba 
!  other  side.  'J'ho  only  case  which  favours  that  viow,  ia 
VOL.  XXV.— No.  XVIII. 
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that  of  Fd^nsoR  v.  SUrreffj  and  there  it  ms  felt  to  be 
a  great  adTantage  to  be  porsner,  as,  under  the  syBt^m 
then  ensting,  the  porsner  bad  the  uat  word  if  the  de- 
fender led  e^denoe,  wbioh^  in  a  caM  of  that  sort,  he  was 
sure  to  do. 

Lord  CoeBum.— It  la  Impoidble  to  It^  down  one  genernl 
nile  appUoable  onirenaUy  to  all  cages.  Bnt  I  think  thRt  hero 
the  defender  is  tmlT  the  olalraant  of  the  (ttspnted  matter,  and 
It  Is  this  c\wim  which  the  pBraner  of  the  declarator  Is  defending 
himself  against  by  raising  this  action.  I  therefore  think  tliat 
In  this  case  the  defender  shoold  stand  as  ponrner  of  the  iiwne. 
But  I  do  not  bind  myself  to  the  opinion,  tbat  «e  oaght  to  hold 
It  as  a  ganenU  role,  applicable  to  snch  declaraton  in  all  tima 
oomlng,  that  the  pnraoer  Is  to  stand  as  defender  on  the  Issue. 

Lord  Murrojf  ooocnrred. 

LordJtuHn  CMc—U  we  make  the  defender  pnnner  of  the 
fnaa,  I  don't  see  bow  we  can  avoid  making  it  a  general  role 
in  all  tin>e  oomiog,  anleas  some  Teiy  strong  speeialty  be  shewn 

assinst  it 

Lord  CoMum. — I  see  the  difGcalty  of  preventing^  this  case 
from  fixing  a  general  rule.  But  the  rule  need  not  be  inflexible. 

LardJutUtt  Cln^.— If  jron  mean  to  lay  down  a  general  rule, 
that  wheneTQT  a  private  proprietor  brings  a  declarator  of  this 
sort,  the  defender  shall  stand  as  pursuer  of  the  I  agiee 
to  It.  This  case  will  certainly  rule  nineteen  out  uf  twenty 
such  declarators. 

Lord  Wood. — I  incline  to  adopt  the  general  rule,  if  we  are 
driven  to  do  so,  that  the  ehdmant  of  a  load  mnit  stand  pur- 
suer of  the  issue,  though  be  be  called  as  defender  ia  a  process 
of  declarator.  Bat  I  am  not  tncUQcd  to  lay  it  down  as  an  aratract 
proposition.  I  do  not  see  the  necessity  for  it.  In  the  present 
ewe,  I  think  the  defender  shoald  stand  H  panner. 

Dejmdar  to  riand  as  Punuer  of  the  mue.^ 

lord  OrtRnarp,  Anderson.— ^ef.  Dean  of  Faculty  (loglls). 
Boss;  Mackenzie  A  Baillie,  W.S.  Agenti.—AU.  Dws,  Pattl. 
ton;  John  Rogers,  8.B.C.  Agent.—l.  Clerk.— (F.'B.) 


2d  Xarth  1853. 
Hocsa  or  Lords. 
Thb  SoomaH  Mabinb  Insubancs  CohpanTj  AppdlanUf 
V.  Jaues  Turner  and  Alexander  Bankihb  John- 
stone, Sapondents. 

Maritime — Ship — Iniarance — Freigbt— Total  Loss — Bxpenset 
-—The  owntrt  of  a  ihip  effectedan  innranee  with  an  inturance 
company  on  frttght,  9nd  Kith  the  tame  and  other  compmtie$  oh 
tkt  vuaet  itielf.  In  the  eottr$a  of  tlu  homeward  vogago,  and 
b^ort  entering  the  dock,  tkt  vesael  niffered  great  damage,  but 
dimAarftd  her  cargo  and  tanud freight,  which  wai  paid  to  tho 
omuTB.  Thertaftertko  omiera  kaoiMg  abandoned  tkt  $k^,  tho 
CDHipaMjr,  wkiek  had  aUo  mtured  o»  freight,  accepted  tha  oAaa* 
doamt»t,  bat  tka  otkerM  kamg  nffuted  to  do  io,  an  action  wot 
raUed  at  for  total  lou,  in  wMk  a  verdiet  wa$  retmrned  finding 
that  the  veiul  «aa  properly  abandoned,  and  not  worth  repair- 
ing, and  that  the  wat  a  total  lott.  Under  thit  verdict,  it  wae 
held  that  the  inturert  on  the  *hip  were  entitled,  in  tettUng  at 
for  a  total  lo$t,  to  have  placed  to  their  credit  their  due  propor- 
tion  the  freight,  lubject  to  luck  deduction  at  might  be  found 
pn^aerfy  to  a^fiet  their  interett  therein.  Thereq/ter  the  ownert 
having  raited  an  action  againtt  the  coMpaajr  *oho  had  insured 
both  on  vetetl  andfreight,for payment  t^thenmimred on  the 
■  freight — Held  (reversing  the  judgment  oF  the  Conrt  of  Ses- 
bjion)  that  the  company  were  not  liable  m  p^pMul,  in  reaped 
■■iff  m  jftf!^'^  tMWftf  was  aeftMi%  toned  and  received 

w^^n  

■sue  was  approved  of : — "It  being  admitted 
na  Bates  and  Thomas  Baring  are  the  pro- 
's of  Transy  and  others — Whether,  for  forty 

Slor  to  Uie  mwiUi  of  December  I860,  tfaw 
„   the  said  laude  from  the  turnpike-road 
Jina  and  Crossfrates  to  the  statute  labour- 
onfermline  and  Woodmiln,  has  been  used  by 
without  latermptlon  as  a  public  road  V 
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the  ownert,  and  that,  but  for  their  act  im  thetimg  te 
the  thip  after  neh  earning  and  rteeiptf  fAqr  wt^kt  imt  m 
tained  the  freight/or  their  own  ute 

See  supra,  vol.  xziii.  pp.  290,  456,  for  loports  of 
tmona  of  12tfa  Feb.  and  28d  Maj  1861,  reapeetmlj. 

The  appellantH  appealed  against  the  jndgmeats  re^ 
ed  as  above,  maintaining  tbat  they  ongbt  to  he  lerem 
for  the  fbUowing  reanna : — 1.  Beosnae  tlw  toji^  i 
Bured  having  been  perfonned,  the  eugo  delircnd,  ■ 
the  freight  earned  and  paid,  no  lose  of  frei^  «i 
to  found  a  claim  against  them  nnder  the  potic; 
freight ;  and  that  none  of  the  drooBUtances  ttS 
on  by  the  re^ndents,  as  to  the  dama^  to  the 
or  as  to  the  elfeots  of  abandonment  under  a  sepen 
insurance,  could  authorize  a  demand  against  the 
pellants  on  the  freight,  policy.  2.  Because,  at 
events,  the  re^ndents  conld  not  recover  from  the  i 
pellants  more,  or  at  a  higher  rate,  than  aceordtng  tot 
amount  carried  off  by  the  underwriters  on  the  ship  and 
the  abandonment  of  that  subject ;  and  as  the  re^ 
dents  were  allowed  to  retain  <£467 .:  12  : 1  frcw  tk 
freight  earned  and  pud,  allowaoce  should  be  made  b 
that  sum  in  conad^nng  tb^  claim  mider  the  aetioD. 

The  respondents  supported  the  judgment  on  the  & 
lowing  grounds  : — 1.  Because  the  ship  heviog  Im 
destroyed  by  perils  of  the  seas  before  oomjJetkn  i 
the  voyage  on  which  the  insurance  was  elected,  ai 
being  thus  unable  to  earn  any  freight  on  the  tdj^ 
there  was,  by  reason  of  such  total  loss,  a  total  loas  «  & 
freight,  in  respect  of  which  the  assured  were  entitM  » 
recover  the  foil  sum  insured.  2.  Because  such  fre^g^n 
wholly  lost  to  the  assured,  not  by  reason  of  aivf  <liak 
donment  or  transfer  by  them  of  the  right  to  and  houfe 
of  what  might  be  saved  from  the  wr«jk,aiidof  w^n- 
mtmenttion,  in  the  nature  of  froght,  whkdi  I* 
means  of  sets  subsequently  done,  do  received  ftom  tf» 
consignees  of  cargo,  but  by  reason  of  the  periU  'of  & 
seas  which  occaaoned  the  loss. 

The  respondents  also  pleaded,  that  the  interloevtor^ 
23d  May  1861  should  be  affirmed— 1.  Because  the  nat- 
ters brought  before  the  Court  in  the  minute  or  dbk 
had  been  already  adjudicated  upon,  and  that  the  metia 
made  was  an  attempt  to  reopen  the  judgment.  2.  fi» 
cause,  upon  the  merits,  there  was  no  foundation  fat  li* 
clum  of  deductions  or  apportioomeat  bo  made,  anefc  de- 
ductions being  in  remct  of  salvage  ei(|«Eue|L  wUA 
were  properly  deducted,  aud  the  |^^B(f}^  QttrWrilipiB  ftH 
h  valid  policy.  ~» 

iSir  F.  Then'ger  and  WiSes  fat  Af^eOaiito^  - 
The  respondents  are  here  attempt  to  noDmc  lAtt*  Jtlft 
of  their  own  summoDS,  which  puts  tben  oat  (tf  uoMRt  ^  ^ 
summons  expressly  sets  forth,  that  the  frcfpbt  was  la  W 
earned,  and  not  only  so,  bnt  tbat  it  was  tii-en  p^^il  ic  u> 
owners.  It  tben,  the  freight  bas  been  paid,  wttat  at*  iiwn 
apoadenta  suing  for  I.  Nf^ing  is  olearer  (ban  tbat  «w  wmt 
look  to  the  contract  of  Insurasoe  on  freiebt  c<>aBidur«d  If » 
self.   Tbat  oontraot  amonntti merely  to  thia^tliBbif  ~~ 


is  not  delivered  owing  to  some  peril  of  fbe  sea  whkih 
freight  being  earned,  then  the  Insurem  nilt  priT  fbe  < 
the  freight  would  have  amounted  to.  But  tl,<  y  da  tws  eae^ 
taiie  that  the  fteight  ^11  be  received  l>y  tbr  rnvnem^An-  Ilk 
reason,  that  there  might  be  an  asBi^Tunccit  diijini;  ihi'  ts:t»^ 
of  the  ship,  in  which  event  the  fretgiiC  wmld  to  ciia  i^qp' 
nee.  They  merely  iasore,  tbeTaforp,  tbat  Ui4Mq|»afefeiW 
delivered— JEbrrf  A  v.  SmOh,  2  *  B.  Sm^*M  w 

abandonee  is  In  the  same  podtiohnn  n  pgyeMmf  0^  « 
Davidion,  5  If aule  &  S.  79  ;  8  Uootc.  U<i\  atut^dbuidawM 
is  a  voluntary  act— JP<Mf  V.  Abet,  6  li^M^ttSi  «  MM 
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UI:  <■  Brod.  &  BjQgh.  Ifil.  If  tn  owner,  tberelbra^  ftbuidon 
hii  (hip,  he.  Uierehf  Msigtut  tbe  froight,  wid  cftDDot  recover 
for  I  total  km  of  fraiKbt  u  .atnunrt  tbe  Uuarer  of  freight— 
Mmim  r.  Pmom,  2  Taank  407.  Henoe  It  wai  the  TOliintaTr 
Mtof tiw  awnd  Id  sbmdooins  tbe  ship,  tiiat  eftond  tbe  Iom 
of  IfaeftefKbtiMul  the  lonuerof  freight  cannot  be  liable.  Bat 
vintibtrjiinw  owing  to  their  Tolnntary  eot  or  not,  it  ie  at 
leut  cettaio  tbat  the  cargo  wu  delirered,  and  tlie  freight 
tuned ;  and  Baron  Alderson  said  in  Benson  o.  Chapman.-2 
H.  rflb  C.  721,  tbat  there  has  never  been  a  cam  where  freight 
kd  been  ectaaUy  earned,  and  jet  an  action  for  a  total  iom  of 
fii^.jM  lulniaiDdble.  Neither  ean  Ube  aald  thnt  thle 
ni  a  lose  cawed  br  tbe  perUi  tnmred  against.  Jtiatme  the 
ptdic^eddB,  "and  all  other  perilB  and  mMortnnes,"  &c. ;  but 
tUtb  a  mere  form  of  expreviion,  and  goes  for  nothing  nnleas 
tki  p«il  alleged  to  oome  vithin  this  general  deecripUon  la 
•ulogov  tOi.or  <^  iito  HHOtt  Und  as,  these  partionlarly  wped- 
fe<iiQ|h«j|im«(dogclans(k.  That  there  ns  no  loss  I7  a  paeU 
of  tin  tea,  la  clear  firom  thi%  that  if  there  had  been  no  insnraace 
<tftbeiUp,tbeiecoQldliaTebeennoloB8ofthefret^t  Henoe 
th«  }m  onrt  ham  been  caused  bj  the  foot,  of  there  being 
uotlwr  eoDtmct  with  the.  insurers  of  the  sfaip.  Uoreorer, 
tna  if  it  could  be  said  that  the  loss  flowed  originally  from  a 
pail  gf  the  lea,  jret  the  cause  was  too  remote  to  be  a  ground  of 
•ctioBtiocordlng  to  the  maxim,  won  rwioto  mdpnxim»  eauta  tpee- 
Uv,  ss  to  the  appUoAtion  ot  which,  see  Dt  Vma  y.  Salvador^ 
4  Ad.  &  Ellis.  4£l ;  PomtU  t.  Qvdgwi,  6  Kaole  &  &  481. 
But  it  ii  not  eren  a  neoossary  conaequenoe  of  the  total  loss  of 
th«  ihip,  that  tbe  ship  is  gi  ren  np  to  the  abandonee ;  for  if  the 
frt:l|:htwas  of  great  relanre  valne,  no  pmdent  owner  would 
wnple  to  prefer  retaining  It  for  the  sake  of  tbe  freight  ir, 
thn,  the  loss  of  fr«i|^t  merelr  depends  on  the  accident  of 
Uw  omwt  patting  in  force  bis  Mgal  remedy  {i.  e.  bis  right  of 
•taadotiment)  at^nst  the  nnderwriter  of  the  ship,  bow  can  it 
(■eisldtobealoea  by  perils  of  the  sea  f — which,  in  other  words, 
Mogi  v  baolt  again  to  the  proposition,  that  tbe  loss  was 
awed  by  his  own  rolnntary  act,  In  electing  to  abandon.  The 
<liS«d^  of  the  oase'no  donbt  arises  from  the  aoceasorial  na- 
Inrtof  fright,  which  bu  been  long  settled  to  go  wiUi  tbe 
AIp-Gaw  T.  jDocstben,  supra. 

[Lord  TVura.— Wbnt  Is  Ibe  graond  on  which  It  Is  held  that 
tbt  (Hlgltt  pasM  to  the  nnderwriteit  t  Was  there  ever  a 
we  iriim  it  did  so,  and  where  the  owner  of  the  ship  had  not 
ibtadoaed  f]-- 

X»;  we  can  find  -no  sncb  caa&  Abandonment  seems  the 
^nly  groond  of  the  freight's  passing  to  the  underwriters. 
Though^  Uierefore,  In  one  sense,  freight  is  merely  a  qaality  of 
the  ahip,  yet,  for  the  purposes  of  insurance,  the  ^ip  and  the 
l^e^aretwodistinctandlnd^pendent subject-matters.  Such, 
tben,  being  the  state  of  the  law,  the  parties  most  be  under- 
toodto  have  contracted  in  contemplation  of  that  known  law. 
Tbe  owner  most  hare  known  that,  in  the  event  of  his  aban- 
doning tiieddp,  he  would  render  the  underwrlttir  on  tbe  ship 
a  jMM*  owner ;  and  this  bdng  a  roluntary  act  on  his  part, 
lie*tand|in  the  same  podtlon  as  if  be  had  actually  asdgned 
otkM  the  ship. 

[lord  Tntn.— Yes;  yon  say,  if  the  owner  thought  fit,  he 
Difllht  hare  recovered  the  freight ;  but  he  chose  to  put  him- 
ulf  io  s  position  where  be  could  not  recover  it.  He  ought 
to  bare  proceeded  agunst  the  insurers  of  the  ship,  not  for  a 
total  kav  hot  for  the  actual  damage  he  had  sust^ed,  and 
^  Wni^  hare  kept  the  freight.] 

^« ;  ar  the  w^ky  of  Inrarance  on  the  ship  might  hare  ex- 
pnsdy  pioviaod,  tbat  in  the  evoit  of  the  ship  becoming  so 
dMosffBti  m  to  make  abandonment  a  Jnstltlable  step,  the  re- 
■wdysgaittst'  the  freight  Insuer  was  not  to  be  lost  in  conse- 
<l<)nwe..&iiarigoon  Bottomry,  by  Hall.  86-41,  seems  to  say 
tU»aiBMbe.dooe.  Bolt  it  wm  not  done  hero.  Tet  It  fa 
•oqMoiaflwnootlM  UablUtlM  and  rights  attaching  to  tbe 
WMMs  of  frdght,  by  mixing  It  up  with  -  the  oonseqoences 
oat  of  the  separate  contract  <tf  insnranae  of  tbe  sfaip^ 
^  '■does  below  seem  to  have  aasomed  that  an  insurance 
of  jUMhQf  wataocnstomary,  thatit  must  be  taken  here  that 
^betsiMaaDiiisoiBnfieof  theshlp.  Batib<tfteQ  happens  there 
""tAMOMnn  or  tbe  sU(^  or  it  is  only  part^  famnd,  and 
■v^utouaoeBof  the  ship  may  or  may  not  heexecnted  after 
f^'Mitf<  hew  insuwi..  How,  then,  can  you- incorporate 
W  WnViot.  conditions  flowing  out  of  another  fotore 
"^■OlhUBUt  pa^t  vU^  may  or  nay  not  ever  be  In  exist* 


enoef  It  is  clearly  m  into- afiotocfa.  Then  itissiUd,  that  what 
was  earned  here,  was  not  freight,  bat  salvage.  But  this  Is  a 
mere  play  on  words. 

[Lord  ChanetUoT. — ^If  it  was  not  freight,  how  oonid  the  nn- 
derwriters  on'  ship  bring  an  aetlon,  as  the  decision  implied 
theyoould,formon^hadandnoeiTeda8SOcihr  Bat,liideed, 
it  was  sued  for  here  «>  nonune.] 

The  name  is  not  worth  disputing  about.  Tbe  money  bad 
all  the  qualities  of  freight,  and  could  have  been  enforced  and 
recovered  under  that  name.  Freight  at  least  is  the  name 
given  to  the  remuneration  for  carriage  of  goods,  not  only  by 
one  ship,  but  also  in  cases  of  transhipment — See  Jaeobmiit 
Laws  of  tbo  Sea.  The  respondents,  then,  must  be  reduced  to 
say,  either  that  this  Is  not  fraigbt,  or  tbat,  it  Iraing  freight,  it 
Ixwame  lost  to  them  by  other  circumstances.  If  this  U  not 
freight,  in  what  other  way  could  freight  have  been  paid,  sup- 
posing no  acddent  had  ever  befollen  the  ship  F  As  to  its  be- 
ing salvage,  it  is  enough  to  ask,  Who,  then,  are  the  salvors  } 
[Lord  Tntn. — Bnppone  the  owners  bad  insured  only  half  or 
part  of  Uie  ship,  being  their  own  insarers  as  to  the  rest  T] 
Tbat  is  thievery  case;  and  we  hare  here,  therefore,  tbe  owners 
pocketing  part  of  the  freight,  and  then  turning  round  and 
suing  us  on  tbe  ground  that  that  very  freight  was  totally  lost. 
The  ftdlowing  cases  were  also  inddentally  cited : — Boux  v.  Sal- 
vador, 8  Bingh.  K.  B.  ^ ;  Cambridge  «.  Anderton,  By.  & 
Moody,  69;  2  B.  A  Cr.  091 ;  MeUish  v.  Andrews,  15  East.  18  ; 
Thompson  v.  Bowcroft,  4  East.  84  ;  Sharp  r.  Gladstone,  7  East 
24 ;  Leatham  v.  Terry,  S  Boe.  &  Pull.  479 ;  Holdsworth  r. 
Wise,  7  B.  &  Cr.  794 ;  Samuel  v.  Royal  Exchange  Co.,  8  B.  & 
Cr.  119 ;  Hose  v.  Smith,  9  Com.  Bench,  94 ;  Ainould  on  In^ 
surance  ;  Benecke  Fr.  of  Indemnity. 

Sir  F.  KdUfj  Serj.  Bylea,  (with  them  Bwnie),  for 
respondents — 

Tbe  ship  was  totally  lost  on  11th  August,  and  that  total  loss 
existed,  In  point  of  law  and  in  fact,  independent  of  any  no- 
tice of  abandonment.  Whatever  rights,  therefore,  a  total 
loss  could  confer,  became  vested  tn  the  owners  on  tiiat  day. 
Tlie  right  then  accrued,  to  sue  both  sets  <tir  underwriters  on 
their  respective  policies,  and  could  not  be  defeated  by  subse- 
quent events.  It  Is  true  the  owners  received  the  freight  In 
the  first  instance  ;  bnt  they  did  so  merely  as  agents  for  the 
nuderwriters  on  ship,  and  cannot  be  prejudiced  by  that  circum- 
stance. On  the  llth  Aognst,  then,^e  owner  might  have 
left  the  ship  to  perish,  fbr  by  the  mere  fact  of  the  student  on 
that  day,  the  wreck  passed  out  at  his  hands.  Lord  Cotten- 
bam  in  Stewart  r.  Greenock  Insaranee  Co.,  Scot.  Jar.,  and  2 
House  of  Lords  Cases,  169,  says  as  much. 
[Lord  TVuro.— Suppose  the  owner,  on  Utb  Angnst,hadasdgned 
or  sold  the  ship,  could  tbe  assignee  hare  recovered  freight 
before  the  delivery  of  the  goods  f\ 

Of  course  an  asdgnee  has  a  right  to  the  freight,  because  the 
voyage  was  not  completed,  u  a  ship  is  sold  on  tbe  last  day 
of  the  voyage,  the  vendee  gets  the  fre^l>t,  for  there  is  no  snch 
thing  as  freight  pro  rote  Uintru,  Bat  here  tbe  wfacde  mischief 
was  done  on  t^  lltii  Aognst  at  latest,  and  hefbra  the  ship 
entered  the  dock. 

r£onf  TVuroi — Suppose  site  had  been  brought  into  dock,  and 
tad  delivered  her  cargo,  and  immediately  received  soase  fatal 
accident,  yet  before  the  period  the  p(Jicy  on  the  sh]p  bad 
expired,  who  then  would  be  entitled  to  freight  ?] 
We  admit  the  owner,  and  not  tbe  underwriter  on  sUp,  would 
be  entitled  in  tbat  case.  Bat  here  'the  total  loss  oeouired  be- 
fore the  delivery,  and  therefwe  tbe  right  of -action  against  both 
tbe  ship  and  the  frelght[iasnreraaocraed.on  tbe  suae  day.  In 
England,  abandonment  causes  the  total  loss  to  relate  back  to 
the  date  of  the  accident,  while,  in^Fmnce,  It  relates  back  to  the 
commencement  of  tbe  voyage— ^Emerigon,  c.  17,  §  9 ;  Code 
de  Commerce,  §  386  ;  2  FhiUips'  Ins.  (ed.  1840)  417. 
[Lord  Truro. — But  suppose  the  underwriter  on  the  freight  sets 
up  as  a  defence, that  tho'goods  had  subsequently  been  d^rered, 
or  that  the  time  had  not  arrived  for  the  delivery  T] 
Bnt  if  a  total  loss  occurred  on  a  certain  day,  is  the  owner  to 
wait  till  some  suhseqaent  date  to  see  whether  the  cargo  may 
be  delivered  r  In  that  oase  he  might  wait  finc^eTer;  for  if 
the  ship  existed  at  all,  it  might  not  be  phyrically  impoe- 
Bible  for  it  to  be  refitted  and  brought  home.  Here  it  was  no 
doubt  poBdble  for  tbe  owner  to  have  had  the  goods  hnftrgbt 
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heme,  bnt  At  an  expendltare  Buch  ae  no  reasonable  mun  would 
incnr.  ABsumiog,  therefore,  m  ve  are  entitled  from  the  ver- 
dict in  the  former  cai^  to  do,  that  a  total  loss  ocoarred  on  the 
11th  AusuRt,  it  necessarilr  follows  that  the  owner  bad  no 
loni^r  the  power  to  earn  ftel^ht  after  that  date.  The  wreck 
had  passed  Ctit  of  his  hands,  and  wlmt  ncnified  it  to  biin  wbe* 
ther  any  third  party  might  have  speculated  oa  the  wr«ch. 
spent  large  simig  upon  her,  and  ultimately  brought  her  home ; 
!iis  rights  could  not  thereby  be  altered.  It  was  the  andcr> 
writers  of  tlie  ship,  then,  who,  in  the  contemplation  of  the  law, 
bcre  brought  home  the  ship,  and  delivered  the  cargo.  Freight 
in  one  ficnne  may  be  earneii,  and  vet  be  tobilly  lost,  as  is  shewn 
in  Idle  r.  Ttoyal  Exchange  Co.,  3  Moore,  115,  8  Taunt.  755, 
>f  Iiich  clearly  supporti;  our  case — See  also  Rend  v.  Bonham,  8 
Broii.  &  B.  151.  Butfreicbt  has  never  been  earned  here  in  the 
sense  of  the  contract  of  the  freight  insnrer.  What  was  got  wag 
money,  which  tlie  uuderwriter  on  ship  was  entitled  to  by 
chootinfc  to  bring  the  goods  from  that  part  of  the  sea  (where 
the  tbtallossorcnrred)  to  harbotir.  Suppose  a  case  wiiere  a 
ship  striiies  a  rock,  and  the  peril  is  so  great,  that  the  crew 
leave  Tier  to  perish,  the  sole  qtiVsHon  would  then  be,  whether 
Ihe  crew  were  jmtificd  In  so  leaving  her,  and  if  they  were  so, 
the  right  of  the  owner  to  recover  on  freiglit  would  be  clear, 
and  would  be  iinaffectcl  by  the  circumstances  which  might 
snbseqnently  have  happened — nnch  OS,  whether  the  ship  was 
nlUmately  got  off  and  brooght  home. 
[Lord  TVuro — I  know  there  are  what  may  be  onlled  contingent 
total  losses.  Thos  a  capture  is  a  total  loss,  while  the  ship  is 
in  the  cn<:mies'  hands ;  but,  then,  if  she  be  recaptured,  the  total 
loss  is  rescinded.  Hence,  in  such  a  case,  unlefis  the  owner 
brought  bin  action  for  the  freight  before  the  ship  was  restored 
from  capture,  he  conid  not  recover.] 

There  may  be  coses  where  the  owner  is  justified  or  not  juKti- 
fled  in  abaadoning,  but  that  cannot  alter  his  right  of  action, 
it  such  right  has  attached  at  a  particular  point  of  time.  We 
■ay  here  the  owner's  right  accrued  on  11th  August  In  cases 
ofcapture.orsudden  abandonment  in  the  honrof  danger,  wead- 
mit,  that  if  the  owner  was  in  a  portion  torecaptnre  orrepoAsess, 
he  would  be  unable  to  recover  in  an  action  for  freight.  Thi-ri 
it  is  said  it  was  our  owd  rolaotary  ad  in  abandoniog  the  ship, 
that  caused  our  loss  of  freight.  But  when  a  ship  Is  insured 
for  £6500,  and  becomes  to  damaged  that  it  is  not  worth  £470, 
it  is  absurd  to  say  that  he  elects  the  former  sum;  it  is  an 
abuse  of  language  to  call  it  a  voluntary  act.  It  is  like  A  re- 
fusing to  deliver  up  B's  goods.  nolesB  B  pay  him  £1000,  and  B 
)i.iys  that  sum  ;  in  one  sense,  it  is  B's  voluntary  act,  yet  hucuu 
nevertheless,  on  getting  back  his  goods,  recover  back  the  £1000 
wbicb  be  had  been  improperly  coerced  to  pay — AshmoW  ». 
Widnright,  2  Queen's  Bench.  887-  So,  in  jettison,  tbouKb  the 
owner  with  his  own  hand  throw  goods  overboard,  that  la  held 
not  to-be  a  ToIuntai7  act— Powell  v.  Ondgeon,  6  Hanle  &  8. 4^1. 

{Lord  TVwrp. — What  was  to  prevent  you  chiming  an  average 
OSS  ?  Yon  might  have  said,  'I'll  keep  the  ship,  and  I'll  talte 
average  damage,'  which,  in  many  cases,  may  be  as  much  as  99 
per  cent. 

We  found  It  would  be  practically  more  adrantageons  to  recover 
fora  total  loss.  Lastly,  it  Is  said,  thatjf  the  ship  had  not  been 
insured,  we  could  not  have  had'  any  pretence  tor  the  present 
claim.  But  it  is  enough  to  say,  that  in  that  event  the  present 
case  conld  not  have  arisen,  and  our  rights  cannot  be  affected 
by  what  might  have  happened  in  auoh  a  contingrocy.  TF  it 
be  held  that  we  are  not  entitled  to  recover,  then  the  practical 
effect  will  be,  that  In  future  it  will  be  impossible  for  an  owner 
to  insure  both  bh  dlip  and  the  freight  at  the  same  time,  which 
hiUierto  he  has  always  been  protected  in  doing.  The  follow- 
ing cases  were  also  dted  Fleming  v.  Bmitii,  1  H.  of  L.  C. 
fil8 ;  Evurth  v.  Smith,  2  Manle  &  8.  276 ;  Knight  v.  FaiUi, 
16  Q  B.  048 ;  Benson  v.  Cliapmon,  6  Han.  ft  Or. 

WUUa  replied— 

Xo  doubt  there  hare  been  difficulties  lotroduoed  Into  the 
subject,  owing  to  freight  being  held  an  accident  of  the  owner, 
ship,  and  it  may  be  reftretted  that  the  law  took  such  » tarn  as 
It  did  in  Case  p.  Davidson ;  bnt  It  Is  too  late  now  to  alter  the 
principle  then  established. 

Lord  Chmeettm.* — (After  reading  part  of  the  summons) — 

*  This  was  the  flnt  case  heard  before  Lord  diancellor 
'  i-anwurih. 


Now,  for  a  moment,  we  will  pause  there.  The  Qrat  obeem[ir>i 
which  occurs  in  this  summons  is.  tYiax,  prima  feeie,  it  di*cl»-« 
no  case  of  fWight  lost  at  all.  The  cargo  arrived  salUy  ie  \\t 
ship^  and  was  delivered  bj  the  owners  to  tbe  consi^wH,  li 
rhom  tlie  fteight  was  duly  pidd.  Then,  how  is  H  that  the  h 

r dents,  the  pursuers,  say  the  fVeigbt  has  been  lost  T  It 
They  sty  tbe  ship  hail  been  insured  In  several  oflJm  y. 
policies  to  the  extent  of  .£6500.   Tlie  ship,  when  tn  dock,  ><■ 
examined,  and  found  so  much  damaged  that  H  was  impcM!*.* 
to  repair  her.   The  expense  of  doing  so  would  have  teen 
great ;  the  value  of  the  ship  when  repaired,  would  not  Ion 
been  as  moch  as  the  cost  of  repairing  her,  and  tberefere  tfcx 
owners  claimed  against  the  insurers  of  the  ship  aa  for  a  Ic 
loss  of  the  ship;  and,  on  the  1st  of  September  1S42,  tbey  gin 
notice  to  tbe  underwriters,  and  abandoned  the  ship  to 
The  question  was  raised  between  the  owners  and  -  the  iofsira 
of  the  ship,  whether  there  hod  been  a  total  loss.    The  Grwaixi 
Marine  Insnrftnce  Company,  who  had  iosnred  the  Bhif^  ■nasoA 
the  claim,  and  tbe  ownav  raised  an  actioo,  and  <4)tdBri  |. 
decree  establishing  that  there  had  been  a  tout  loss.  Tb* 
proceedings  in  that  action  are  thus  stated — (reada  from 
mens,  and  states  proceedings  in  the  action  Bgalnsc  tbe 
insurers,  and  then  in  the  present  action.) 

The  Court  of  Session,  in  the  present  case,  deieided  in  Ikncf 
of  the  claim  of  the  ownovi  and  against  ibe  appellanu,  tbs 
underwriters  of  the  freight.  Tbe  underwriten,  being 
satisfied,  have  appealed.  There  is  a  very  elaborate  jodgaxst 
given  below,  which  deserves,  and  has  received,  Z  have  no  docV, 
the  serious  attention  of  your  Jjordships.  Three  nf  tbe  karri 
Judges  below — the  Lord  Justice-Clerk,  Lord  Medwyn. 
Lord  Cockbum,  sustained  the  claim  of  the  paraaers,  tlif 
o«ners.  One  Judge — Lord  Moncreiff— took  •  different 
of  the  case,  and  considered  that  the  claim  of  the  ownm 
not  made  out. 

My  Lords.  I  li.ivc  given  very  anxious  attention  tu 
able  and  well  reasoned  jn  lgments,  which  fully  diseloee  rl' 
grounds  upon  which  the  Court,  that  is,  the  majority  cf 
Judges,  proceeded.  Those  grounds  were  tliese  : — FinL 
considoTMl  that  there  was  a  total  and  actual  loea  One 
before  she  was  brought  Into  dock.  Seeomdtpt  That  behf 
and  the  ship  having  been  abandtuied  to  tlie  nnderwrilen.  a 
at  all  events,  notice  of  the  Iokb  having  been  duly  given 
them,  the  damaged  vessel  became  their  property  as  ftoeii 
time  of  the  fatal  injury,  say  on  tlie  lltb  uf  Anguat.  h 
immaterial  whether  it  was  the  1 1th  of  Auguat  or  the  I 
of  Jnly  before  she  f;ot  into  duck,  t^urdfy.  The  Court 
iddered  the  legal  ctiDsequeoce  of  sudi  a  state  of  fketa  (.as  noi 
blislied  by  Case  v.  Davidson,  svpra,  and  a  cose  in  your  L<>4 
ships'  House  arising  out  of  this  very  transaction,  Stewan  « 
Greenock  Marine  Insurance  Company,  tvpra)  to  be.  tU 
freight  accruing  due  after  the  Ulh  of  August  (which  indsM 
all  tlie  freight  of  the  sbi|>),  belonged,  not  tu  the  owoera.  bat 
ti>e  insurers  of  tlia  ship,  and  so  was  lost  to  the  owatrj 
Fourthly,  The  Court  held,  that  the  cause  of  this  losa  of  frc«M 
to  the  owners  was  the  loss  of  the  ship  by  perila  uf  tbe  ^ 
and  so  the  freight  was  lost  by  one  of  the  perils  insured 

These  are  the  grounds  on  which  the  Court  of  Seaafam 
cceded.   But,  wiili  ail  respect  to  the  distingoislied  pe: 
whom  these  judgments  were  pronounced,  I  think  they 
an  unsonnd  fouiidatloo.  I  do  nut  think  that,  as  hetw 
parties  in  this  cause,  it  can  be  said  tbat  tlie  ship  wm  _ 
lost  during  her  voyage.   That  she  was  nut  in  Ikct  lost.  Is 
tain,  for  she  arrived  at  Liverpool,  was  there  hrongM  1 
dock,  her  cargo  was  saMy  dfhvered  to  tlie  conrigneot.  s 
the  freight  was  paid  to  the  owners.   But  how  then,  II  mt(f 
said,  is  this  consistent  wiUt  tbe  verdict  of  the  jury  1 
action  against  the  nnderwrlters  of  tbe  shi|>,  which  lafrl 
pressly  tliat  the  vessel  wss  a  total  loss,  irrespecdve  «f  I 
decayed  timbers  and  deficient  sails  ?   To  this  I  nocwat  M 
the  verdict  was  altogether  rtt  inter  aSot  acta.   As  betVfkHi 
underwriters  on  the  ship  and  the  assured,  it  might  Iib 
to  treat  the  damage  as  a  total  loss.   But  it  does  doC 
follow,  tbat  it  can  t»  so  treated  as  between  tbe 
other  persons— as  betweeo  the  owners,  for  kxmmb^^ 

underwrittrs  of  tbe  freight.   When  it  is  aaid,  durtM  ^ 

tbe  owners  and  the  underwriters  of  the  ship,  tbere  kaff 
total  lost,  all  that  Is  meant  is,  that  the  tii  i  imiil— WijWfc 
case  were  such  as  gave  to  the  owners  the  mnie  *%b9WH* 
the  insurers  of  the  skip  as  if  there  had  aetoaltySMBViV 
loss.  It  does  not  by  any  means  follow,  that  tba 
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(tineei  will  give  to  the  owners  Bimilar  rights  agnlnst  other 
penooi.  Wli9D  the  cargo  waa  delivered  to  the  cooBigneea,  and 
the  freight  paid,  the  owners  might,  If  they  had  thought  it  for 
tbeir  interest,  have  retaioed  the  damaged  veasel,  and  come  oo 
(be  Insurers  for  the  cost  of  repairiog  iMr,  or  for  a  due  propor- 
lioD  of  tliat  coat.  lo  sach  a  case,  thwe  could  hare  been  no 
pouibleclslm  od  the  appellants,  the  underwriters  of  the  freight ; 
tbeir  contract  would  have  been  performed.  How  can  the 
riglit  of  the  owners  to  enforce  a^nst  third  persons,  claims 
retting  on  what  is  in  (ruth  a  fiction,  (namely,  the  assamption 
thtt  tlie  ihip  did  not  perform  her  voyage),  give  them  any 
rigtkt  agaiiut  those  whose  coutract  was  actually  performed  ? 

The  leaned  J^udgea  in  the  Court  of  Session  seem  to  doubt 
vliether  the  contract  of  the  imderwriters  on  the  freight  was 
pnfornied— whether  the  sum  paid  to  the  owners  by  the  con- 
tignees,  on  delivery  of  the  cargo  at  Liverpool,  coold  be  treated 
a  ireigbt — whether  it  was  not  rather  to  be  regarded  as  in  the 
utare  of  salvage,  paid  indeed  to  the  owners,  but  paid  to 
tbem  aaly  as  agents  of  the  underwriters  on  the  ship.  With 
■U  reipect,  I  do  not  think  there  is  any  ground  for  such  a 
doDbt.  The  sum  paid  to  the  owners  by  the  consignees  was  due 
fur  freight,  and  lor  nothing  else ;  and  if  payment  had  been 
«it]il)^  there  can  be  no  doubt  but  that  an  action  could  have 
be«Q  nuintaiued  by  the  owners  for  freight  immediately  on  de* 
livery  of  the  cargo.  None  bat  the  owners  could  have  maio- 
tiioed  Bucdi  an  action,  and  they  oonld  maintain  it  only  by 
vinoe  of  their  original  contract  of  freightment.  What  the 
BDderwiiten  on  the  freight  undertook  was,  that  the  voyage 
ibonld  be  so  performed,  as  that  the  owners  should  be  able  to 
deliver  the  cargo,  and  so  be  in  a  condition  to  assert  their  UUe 
(0  freight— and  this  state  of  things  actually  occurred. 

It  is  true  that  the  Court  of  Session  first — and  afterwards  this 
DuQK,  iu  tlie  action  by  the  underwriters  on  the  sliip  against 
tlKOvnere — decided,  that  tlie  sums  paid  for  frelglit  were  paid 
to  the  owners,  not  fur  their  own  benefit,  but  for  the  use  and 
Wioof  of  the  insurers ;  and  it  was  strongly  contended  at  your 
Lndtbips'  bar,  that  the  contract  into  which  the  appellants, 
ibe  Ditdcrwriters  on  freight,  entered  with  the  owners,  was,  tliat 
tbe  voyage  should  be  so  performed  as  to  entitle  tlie  owners  to 
reeorerthe  freight  for  their  own  use,  and  not  merely  as  agents 
or  tnutess  for  others.  The  decision  in  ttie  action  by  tlie 
ovoers  agiioat  tlie  insurers  of  the  ship^  has  been,  that,  under 
tlie  cirBnoutances,  the  freight  was  due,  not  to  the  former,  but 
to  the  latter,  and  ao,  it  was  said,  the  contract  of  the  under- 
wricen  on  the  freight  was  not  performed.  But  this  reasoning 
rpttKOD  afsUacy.  The  underwriters  on  the  freight  engaged 
tliat  the  ship  should  not  be  prevented  by  perils  of  the  sea 
ttm  enabling  the  owners  to  earn  Iier  freight.  Nor  was  slie 
K>  prevented,  for,  in  si^te  of  those  perils,  she  arrived  in  port 
iiDiier  the  <»Ddnct  of  the  owners,  and  obtained  payment  of  her 
Itv'iglit  The  right  of  the  uoderwritera  to  claim  that  freight 
'fimt  the  owners,  arose  not  from  perils  of  the  sea,  but  from  the 
tlKt\on  made  by  the  owners,  after  the  freight  had  been  earned 
»ai  paid  to  them,  to  treat  the  ship  as  wholly  lost  on  or  before 
tlieUth  of  August. 

Where  a  ship  baa  received  scch  an  Injury  as  entitles  the 
o^nertotreatitas  totally  lost,  Mid  the  owner  coDBequectly 
abudooa  it  to  the  nndenvrlteiti,  they,  If  tiiey  repair  and  uavt- 
etteher,  come  in  as  assignees,  and  so  are  entitled  to  all  fteight 
aCtenraidfl  e^rued.  Iq  such  a  case,  the  owner  has  been  com< 
pellkd  by  perils  of  the  sea  to  abandon  the  ship,  and  so  he  loses, 
M  oolf  Uie  ship,  but  all  possibility  of  earning  freight. 

It  Wai  to  this  state  of  circumstances  that  Chief  J  ustice  Tin- 
osi  rsfen  In  Chapman  v.  Benson,  6  Man.  ft  Or.  792,  where  he 
>*»]^'*The  assured- haa  Buslaincd  a  total  Iobb  of  the  freight 
If  he  ^ndons  the  ship  to  the  underwriters  on  ship,  and  is 
joitified  in  so  doing;  for.  after  such  abandonment,  he  has  no 
''Uiffer  the  means  of  earning  tlie  freight,  or  the  possibility  of 
*:*er.reeeIviog  tt  if  earned,  such  freight  going  to  the  under- 
vriteaon  ^ip."  But  theretbe  very  learned  Chief  Justice  was 
String  to  what  was  then  treated  as  a  total  loss,  and  abandon. 
nuottQ  the  nnderwriten  beforv  the  freight  was  earned.  The 
<"^tiafidon  between  the  caaesof  Benson  v.  Chapman,  according 
^  "Ut  were  supposed  in  the  Court  of  Common  Fleas  to  be  tha 
tW^Wxt  the  present  case,  is,  that  there,  before  any  freight  had 
HfUiynied,  Uiere  had  been  a  damage  bo  serious  as  to  justify 
^'^^  In  tceaUng  it  as  a  total  loss,  and  abandoning  the 
imderwriters;  whereas  here  the  owner  remained 
tlWBegrioD  till  after  the  freight  bad  been  earned,  and 
_  I  fvmm  of  the  ship  having  actually  petformvd  the 
'Vn  bhVUitlon. 


I  do  not  apprehend  that  there  is  any  doubt  as  to  the  sonnd- 
nesa  of  the  doctrine  laid  down  by  Chief  Justice  Tindal,  though 
the  judgment  of  the  Court  of  Common  Fleas  was  reversed  by 
the  Exchequer  Chamber,  and  that  reversal  was  afterwards  sus. 
tained  by  this  House.  That  reversal  proceeded  on  tbegroond, 
not  that  the  views  of  the  Chief  Justice  were  erroneous,  if  the 
ftuits  had  l>eeR  such  as  they  were  supposed  to  be  in  the  Court 
below  before  the  facts  had  been  put  on  the  record  in  the  form 
of  a  special  verdict,  vis  that  there  hod'  been  a  total  toes  and 
abandonment,— but  because  it  was  considsred,  that  the  facts 
found  in  the  special  verdict  did  not  shew  that  there  had  been 
a  total  loss  and  abandonment,  so  that  the  principles  laid  down 
by  the  Chief  Justicu  were  iuapplicable.  But  then  it  was  ar- 
gucd  at  your  Lordships'  bar,  that  hero  the  circumstances  are 
precisely  those  to  which  the  Chief  Jostice  referred,  and  on 
which  he  relied,  namely,  an  abandoooient  to  the  underwriter! 
on  tjie  ship,  in  cOQEcquunce  of  an  injury  so  lerious  as  to  bavo 
justihcd  such  an  abaudonment.  This,  it  was  said,  was  a  total 
losH,  and  eo  the  doctrine  of  the  Chief  Justice,  that  thero  was  a 
tutol  loss  of  freight  as  well  as  of  ship,  is  strictly  applicable.  There 
is,  however,  a  manifest  and  most  important  difference  between 
the  case  on  which  Chief  Justice  Tindal  was  reasoning,  and  the 
present  Tha  Chief  Justice  waa  referring  to  a  case  of  loss  and 
abandonment  during  the  course  of  the  voyage,  and  before  the 
freight  had  been  earned.  Bere,  though, according  to  the  ver. 
diet,  the  ship  was  totally  lost,  yet  there  was  no  abandonment 
till  after  she  had  arrived  in  port,  nad  till  the  owners  were  in 
a  condition  to  insiBt  on  payment  ot  the  freight,  and  until  that 
freight  had  been  paid  to  them.  In  each  a  Mtate  of  things,  I 
roncur  in  what  was  said  by  Mr.  Baron  Aldersou  when  he  deli- 
vered in  this  House  the  opiniun  of  the  Judges  in  Benson  p. 
Chapman,  2  H.  of  L.  C.  721.  hia  words  are — "  Nor,  indeed,  is 
there  any  instance  to  be  found  in  which  an  action  for  a  total 
losH  of  freiffht  has  been  held  to  be  maintainable,  where  the 
freight  haa  been  actually  earned."  The  <.:oart  below  appears 
to  me  to  have  fallen  into  un  enor  by  overlooking  this  dimne- 
ttoii.  Whatever  might  be  the  righto  of  the  owners  as  between 
themselves  and  the  insurers  of  the  ship,  it  could  not  possibly 
be  competent  to  them,  after  tiie  freight  had  been  earned,  to 
make  ao  election  which  should  affect  the  interests  of  third 
parties. 

I  am  not  aware,  Indeed,  of  any  previous  case  in  which,  after 
a  ship  had  actually  performed  her  vo>age,  the  owners  bava 
been  permitted,  even  between  thenuclrea  and  the  underwri. 
ters  on  tbeship,  to  treat  au  injury  sustained  on  the  voyage, as 
a  total  loss,  abandoning  the  snip  to  thu  uuderwriters  after  her 
arrival  in  port;  and  1  otwvrve  that  the  Lord  Chancellor,  in 
moving  the  judgment  of  this  House  in  Stewart  v.  The  Greenock 
Marine  Insurance  Company — where  the  question  wax,  who,  as 
between  the  owners  and  the  underwriters  on  the  ^ip,  were 
entitled  to  the  freight  earned — cautiously  abstainsfrom  givlog 
any  opinion  on  the  point,  whether  there  had  been  what  could 
justly  be  treated  as  a  total  loss.  His  Xxirdship's  judgment,  in- 
deed, proceeds  on  the  assumption  that  such  was  the  cane  ;  but 
then  he  says  expressly,  "  The  facts  as  found  l>y  the  verdict,  must 
hit  the  ground  on  which  the  consiaeration  of  the  questiou  must 
proceed ;"  and  a»dn,  **The  verdict  finds,  first,  that  there  was 
a  total  loss  of  the  Laurel ;"  and  then,  proceeding  on  the  ground, 
that,  as  between  the  then  parties,  namely,  the  owners  and  the 
insurers  on  the  ship,  there  bad  been  what  the  verdict  had  con- 
clusively established  to  be  a  total  losii,  he  considers  what,  as 
between  those  patties,  were  the  rights  in  respectof  the  freight. 
'I'hat  was  the  sole  question  then  before  your  lArdeliipe,  and 
tfie  dedsion  then  come  to  does  not  govern  a.(;a«e  where  tho- 
{)arties  are  different,  and  where  it  is>opsn  to  the  party  sought 
to  be  charged,  to  contend  that,  as  ^against  him,  tijwroicaanot 
be  said  to  have  been  that  total  los^  the  ezii^enoe  ^  which, 
was  the  foundation  of  the  former  decisfoo.. 

On  the  ground,  therefore,  that  here  tlie  freight  insured  was 
actually  earned  and  received  by  the  owneiH,  mod  that,  but  fo» 
their  act  after  such  earning  and  receipt,  they  might  have  re- 
tained ft  for  their  own  nsc — so  that  the  oontiact  into  whlcb 
the  appdianti  entered  was  strictly  performed— I  have  come  to. 
the  conclusion,  that  the  judgment  below  was  erroneous,  and  i 
therefore  move  your  I^ordships  that  it  be  reversed.' 

Lord  Truro. — My  Lords,  I  concur  in  the  conclusitftiB  to  which 
my  noble  and  learned  friend  baa  arrived,  that  the  judgment 
which  was  pronounced  in  theOourtbelowiaerroneous,and  ought 
to  be  reversed.  And  in  stating  my  reasons  for  oofniug  to  that 
conduiioD,  I  shall  ha  uudei  the  i^cc^^  |  ^'^iH^T^^y^i'C 
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mnch  irUoh  ttie  Loid  Chmcellor  bag  Jtwt  addrcMed  to  your 
Lordddln.  The  oi^on  which,  he-  hat  dflllTered  to  your  Lord- 
dttiiM  appears  to  me  to  bare  contained  all  tiiat  is  eBBentially 
miiUnal  to  the  case ;  uid,  except  that  the  case  Is  one  of  cond* 
demble  importaoce,  I  ehoold  have  been  well  content  to  have 
rested,  entirely  apon  the  reasons  wbidi  the  noble  Lord  has 
giTeo.  I  think,  toey  are  perfectly  sound.  I  «in  satisfied  that 
thev  are  mialittnt  wlth.«vwy  previons  decision,  except  that 
wbinh  is  now  tlie  abject  of  appeal,  and  tliat  they  famish  aban- 
dant  gronnd  for  your  Lordships  to  xevsrse  the  judgment  ac- 
ourdiDg  to  the  prayer  of  the  appeUants.  Bat,  my  LordB,  I  pray 
your  I<ordship0' indulgence  while  I  state,  or  ratlier  to  soma 
extent  r«>eat,  tbe  reasons  nliioh  hare  induced  me  tolbrm  the 
opinion  lam  now  ezpreasiD^.  . 

Tour  Lordsiiips  are  rigihUy  told,  that  in  this  caie  Uie  aasnred 
upon  a  policy  for  freight  olaims  to  eccotuf  the  total  loss  upon 
that  policy,  not  by  reason  that  the  freight  baa  been  actually 
lost,  oat  by  reason  that  the  araured,  who  lias  receired  the 
freight,  is  not  entitled  to  ret^n  it  for  his  own  use.  The  case 
of  the  respondents,  asappears  upon  tbe  record,  is,  thattbe  freight 
has  been  earned,  haa  been  receivedt  sad  the  oieored,  by  reason 
of  certain  drenmstaiiiceB,  hu  been  comprllad  to  allow  tbe  nn- 
darwritei*  upon  tbe  sliip  the  freight  so  earned  and  so  recdved, 
in  an  account  by  way  of  set  off  against  the  sobeciiption,  the 
amoont  of  which  he  claims  to  be  entitled  to  receive. 

Ztappears,  as  yonr  liordships  have  heard,  that  this  ship  sailed 
from  Quebec  on  the  14th  of  July,  She  arrived  in  the  river 
Mersey,  and  at  tbe  entrance  of  tlie  Liverpool  docks,  on  the  lltli 
of  August.'  Bha  had  been  materially  damaged  on  tba  SJth  of 
Ju^i  uooa  after  she  sailed  from  Oael>e<:,  by  coming  in  contact 
with  an  iceberg,  and  again  sustained  conuderable  daotage  on 
the  11th  of  August,  at  the  entrance  into  the  Liverpool  docks. 
It  also  appears  by  the  respondents'  case,  tliat  ^e  was  after- 
wards fleated  into  the  basin,  and,  on  the  12th  or  18th  of  Angust, 
was  floated  into  the  dock,  where  she  was  moored,  andremidned 
until  the  next  day,  when  she  was  put  Into  a  graving  dock, 
when  she  delivered  her  outgo,  and  the  owner  afterwards  re- 
oeived  frei^t  Some  days  after  the  delivery  of  tbe  cargo,  It 
appears  that  the  ship  waasurveyed,  and  found  to  be  damaged  to 
incb  an  extent  as  to  render  hoi  not  worth  repairing ;  where- 
upon tlie  present  respondent,  the  assured,  abandoned  the  ship 
to  the  underwriters,  and  sved  them  for  a  total  lew,  and  reco- 
vered ]  but  the  Court,  in  datomining  the.  amount  which  the 
pnneer  was  entltlad  to  raoomr,  decided  that  tbe  underwriters 
srere  entitled  to  credit  for  tbe  amount  of  the  freight  which  the 
punmer  had  received,  against  the  amount  of  their  subscriptions. 
And  the  assured,  being  thuacompelted  to  allow,  in  an  account 
with  the  underwriters  in  tbeaettlement  of  tbe  ]osB,.tbe  amoimt 
of  freight,  instituted  the  present  suit  against  the  underwriters 
Upon  tbe  freight,  insistiag,  that  because  he  was  so  compelled 
to  allow  Uie  frdgU  actually  received,  to  the  underwriters  of 
the  dilp^  there  had  been,  witiiin  the  meaning  of  the'  policy,  a 
total  loss  of  freight  And  the  question  now  before  your  lord- 
ships is,  whether,  because  the  underwriters  upon  the  sliip  were 
so  entitled,  which  tills  House  has  decided  th^  were,  to  tbe 
amount  of  freight,  that,  in  point  of  law,  constitnteaa  total  loss 
of  freight  within  the  meaning  of  the  polley. 

Uy  Lwds,  I  own  It  appears  to  me  Uiat  the  assured's  right  of 
•liandoiunent  and  recovery  of  a  total  Ion  against  the  under- 
writer* upon  the  ship,  has  been  determined  under  circum- 
stances somewlut -peculiar.  The  ship,  as  my  noble  and  teamed 
friend  has  stated  to  yonr  Lordships,  actually  performed  the 
Toyage — a  dicumstanpe  which,  as  fisr  as  I  am  aware,  has  never 
pcouned  where  the  owner  has  been  held  entitled  to  abandon 
the  ship,  and  elidm  for  a  total  loss,  however  extensive  tbe 
damage  may  have  beenwhlch  was  incurred  during  tiie  voyage. 
In  the  oases  in  which  abandonment  has  liitherto  been  allowed, 
the  voyage  has  either  l»en  actually  lost,  or  the  ship  has  been 
placed  io  circumstances,  by  the  perils  Insured  against^  in  wliich 
no  prudent  owner,  npinaured,  would  do  that  which  has  lMC<Hne 
nopemvy  to  enable  thejMp  to  perform  the  voyage.  In  some 
of  tlM  osaee,  ships  hava  been  under  capture  ot  detentIbB  by 
boetUo  powars,  or  stranded,  attended  with  uooertannty  whe- 
thec  tlui  ship  could  ever  bo  ^  off  in  a  dtnation  able  to  pro- 
secute the  voyage,  or  so  damaged  at  an.  intermediate  port,  as 
to  be  either  irreparable  altc^tiier  by.reason  of  her  own  con- 
dition, ot  for  want  of  the  necessary  means  of  repair,  or  requir- 
ing an  ontlay  to  eaaUa  hat  to  pDnue  hear  vc^age,  such  aa  no 
pmdaot  OTmw>uninHBwd  would  faunr.  In  ul  thsse  ease%at 
the  time  itf  the^bandonnvit^  tfther  the  Tqyagv  was  lost,  or 


In  Imminent  p<^l  of  being  so.  But,  air  before  tBt«l«d,  in  tMi 
cose,  thiMigh  the  damage  was  Incurred  during  the  visage — 
that  is,  before  she  had  delivered  her  cargo  In  the  lAvOTmit 
dock— yet  tliat  damage-did  not  prevent  )ier  ftota  oompl^ng 
her  voyage  by  deliveries  her  cugo  and-eatninK  the'nirii^ 
That  the  underwriters  of  the  ship  were  liable  to  fiidetoillfythe 
owner  for  the  pecnnlary  damage  wbidl  be  'would  awsCaha  by 
the  onday  necesaan  to  rep^r  tUe  tajntiea  which  tbs  -nbSp  had 
leodved.  la  quite  dear ;  but  tho  dedrion  by  wMt^-  tlw  -rie^ 
to  abradon  and  recover  a  total.  loss  was  established,  nppcaa 
to  me  to  be  somewhat  in  advance  of  the  ptetlous  deddons. 

The  case,  the  nearest  io  point  of  ctTcumatanoea,  and  which 
was  referred  to  by  my  LordOottenbam  lA  moriog  tho  judg- 
ment of  the  House,  is  that  of  Samuel  v.  Uoyat  Exchange  As- 
Bunmoe  OompaDy,  npro.  That  diip  was  hMoited-tb  tfa«  port 
of  London,  aad  waa  ultimately  destined  to  dell««r  ber  oaigo 
in  the  King's  Dock  at  Deptford.  She  arrived  at  tho  dock 
gatea,  but,  before  entering  the  doclt.  was  there  totally  to^ 
and,  of  course,  thereby  prevented  from  completing  her  voyage, 
which  she  never  did  complete.  The  plaiatlff  waS  held  entitled 
to  recover  for  a  total  lofs,  but  only  upon  the  ground  that  aba 
was  lost  during  her  voyaget-^^iat^is,  before  she  was  moored  st 
tbe  place  of  ber  ultimate  destination,  and  her  voy^c  tfamtiT 
completed.  But,  as  before  stated,  in  the  prcAant  cue,  tinagh 
the  damage  was  during  tbe  voyage,  the  ship  was  tu>t  thereby 
prevented  from  completing  her  voy^.  It  does  not  at^peorto 
me  that,  provided  the  loss  occurs  during  the  voyage,  it  ia  at  sH 
material  whether  that  loss  happens  a  short  tiom  after  the  fat- 
oeption  of  tbe  tbk,  or  a  short  time  before  tin  voyage  la  a«- 
pleted.  From  the  oommenoement  to  tbe  tumtaiatiDirof  tbe 
risk,  the  effect  of  the  loes  is  the  same,  inaamtich  aa  ttaloai 
during  any  portionof  that  interval,  is  equally  a  kmr  at  mhO- 
evertime  it  may  oocur  during  tiie  voyage. 

Is  the  action  against  the  underwriters  on  this  ship,  the  jury 
found  facts,  which  must  be  coupled  with  facts  admitted  vpat 
the  record.  TUs,!  think,  haa  been  much  ovwIodMd-^thdiy; 
B  dear  priudple  of  lawt  that  that*  wUoh  the  parties  adiaft  i^aat 
the  face  of  the  record.  Uie  jury  even  cannot  gainsay-  H^is  oo^ 
within  the  issue  left  to  them.  Thdr  verdict,  therefore;  meit 
always  be  construed  with  reference  to  tbefrKts'aduaitted-mie 
the  fiwe  of  the  record.  Tbe  verdict  in  this  case,  taki^  fi  i» 
its  terms,  coupled  with  the  &cts  admitted  upon  tbe  xipoOTtL 
shews  that  tbe  ship,  although  so  damaged  as  not  to  ba^WBtt 
repairing,  had  yet  performed  her  -voyage.  The  verdict  isetf- 
tuoiy  not  quiteso  distinct  upon  some  of  the  material  fta^ss 
we  are  accustomed  to  see  verdicts  in  the  EngHshOonite  Bat 
the  terms  of  that  verdict,  being  taken  In  cootaection  wUh  ths 
Esots  admitted  Upon  tiie  record  Co  which  that  verdict  would  W 
appended,  and  upon  which  tbe  interlocutor  or  jodgmeHtaiB 
ironounced— -the  &cts  distinctly  appear,  that  the  damagei*- 
tained  by  the  ship,  dtber  by  coming  hi  contact  with  Um  Ibs> 
berg,  or  at  the  pier-bead,  did  not  prevent  ber  afterwarda  bdag 
floated  Into  the  bnrin,  and  subsequentiy  into  the  dock  whcft 
she  was  moored,  and  from  whieh,  on  tiie  foHqerli^  day,  ds 
was  taken  into  tbe  graving  dock,  and  then  dischaiged  hic 
cargo.  It  further  appears,  tkat  some  daya  aflw  tUa  tbe  alCEp 
wassuTv^ed.  Itwaaat  first  rep6rted,' that  tiie ooat of  iwpitfr- 
ing  her  would  be  £8000 ;  it  was  afterwords  etttmatad  tlMt  k 
would  exceed  £4000,— the  ship  having  been  Tahied  in 
pdioyat£7500.  Further,  it  spears  that  the  freigfat,MMNb 
stated,  actually  earned  aOd  paid  to  the  ownen,  amoonted  t» 
£1402 :  2 : 2,  which  Is  the  amount  sought  to  t>e  FeeovtCMt-'i* 
tbe  policies  on  freight.  Bo  that  tbe  verdict,  pro^etjy  iMBtfffal 
with  refsrance  to  the  other  fiuta  odmitteif  vpM  meAf. 
and  by  which  the.  partlea  are  conclusively  hamU;  ShMtf  mt 
the  damage  sustained  by  the  ship  did  not  prevent  Mic  fUk 
completing  her  voyage,  and  earning  her  freight.  '- 
'  These  are  Austs  neoessaiy  to  be  attended  to  in  ps^MMlg 
with  tbe  inquiry  as  to  tbe  rights  of  the  parties  ln'S%M^|£ 
case;  In  order  to  determine  whetiier  UkM  foots  oomkm:* 
loBi  <^  fireight  within  tbe  meaning  of  the  poUcy  en  ftimilll 
Is  necessary  to  couslder  whU'are  tbe  obUgatlou 
underwriter  takes  upon  himself  by  tlwt  poli^i  ^I^^'MpIn^ 
learned  'friend,  I  think,  has  stated  them  most  OC#MK^ 
conceive  that  the  underwriter  uptm  tbe  fraJght  tAf^nSHpf 
to  indemnify  the  assured  against  any  loes  of  ttvi^it  jMWW* 
by  the  ship  l>eing  prevent^Ml  from  parforodny  "fljie.flBpMI^ 
Bured,  by  any  of  the  perils  mentioned  In  the  ]pcd1^.Mn||R> 
by  tftie  freight  insurerl  being  eamed^^o  doe*  lite«|ji|lEBI 
the  amurea  should  ^^^^  e^aB«0?*" 
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be  entitled  to  retain  the  freight,  ai  between  blm  and 
finy  other  penioni,  after  it  eltall  bare  been  earned.   I  undet- 

Cd  hi*  Uabllity  to  indttmntfy  againtit  the  loss  of  freight,  ia 
ted  to  a  loea  oocasioned  by  the  ship's  being  prevented  from 
jperfomiag  the  voyage  insured,  by  any  of  the  perils  within  the 
|iolicj.  With  a  loss  o£  freight  sustained  from  any  other  cause, 
■Bi  any  other  means,  than  the  incapacity  of  the  ship  to  per- 
bm  the  Toyage  and  earn  the  freight,  I  do  not  undenitand 
jke  B&derwnt^  Is  at  all  concerned. 

In  B«naon  e.  Chapman,  2  H.  of  L.  C.  606,  which  was  a  case 
nlied  u^b  by  the  pursuer,  Mr.  Baron  Alderson,  in  delivering 
the  opinion  of  the  Jadges  to  your  Lordships'  House,  expressly 
fttted,  that  there  was  no  case  in  which  it  had  been  held  there 
vu  t  luoa  of  ftefght,  where  the  voyage  had  been  performed, 
ta.i  (tie  freight  bad  been  earned,  and  that  the  underwriters 
eapged  only  that  fteijjbt  should  be  earned,  and  it  bad  been 
tuned.  I  own,  my  liords,  it  struck  me  with  some  surprise 
that  that  case  should  be  stated,  and  that  ptinciple  distinctly 
(Oiociated ;  hut  yet  uq  answer,  thsbt  I  can  see,  is  to  be  found 
Id  toy  part  of  the  argument  below,  and  none  has  been  stated 
•t  joDT  Lordships'  bar,  which  can  in  any  respect  impeach  the 
EoaadQes  of  that  general  principle  which  the  learned  Baron 
pfonoanced  in  deliveriuft  the  opinion  of  the  Judges.   No  case 
tiss  been  cited,  and  I  believe  none  can  he  cited,  incondstent 
with  that  doctrine.   It  is  correctly  stated,  that  the  decision 
of  the  Court  of  Common  Pleas  was  open  the  distinct  ground 
the  voyage  had  been  loBt,--tbat  is  to  say,  that  the  ship 
bsd  been  reduced  to  such  a  state  of  damage  by  the  perils  In- 
«ued  igunst,  as  that  she  could  not  be  put  into  a  condition  to 
perfonn  the  voyage  without  an  outlay,  such  as  no  uninsured 
prudent  owner  would  incur.   The  owner,  in  order  to  save  tlie 
iDdervriters,  woald  not  be  bound  to  do  that  greatly  to  his 
iiijoiy,  which  he  would  do  if  uninsured,  and  therefore,  in  that 
iMpect,  he  was  entitled  to  abandon  the  ship.  And  when  he 
mndoiied  the  ship,  he  of  course  would  be  entitled  to  nothing 
which  the  fhtare  owner  of  the  ship  might  earn  b^  means  of 
t)ie  ship,  which,  though  once  belonging  to  the  origuat  owner, 
hid  ceased  to  be  so  by  the  effect  of  the  abandonment,  justified 
b/ the  ooDsequeaoes  of  those  perils  against  which  he  )iad  iii- 
med.  Th^t  judgment,  it  is  true,  was  reversed  in  the  Ex- 
chequer Chamber*  the  reversal  being  sustained  by  this  House ; 
but  nobody,  that  I  am  aware  of,  uttered  a  wora  tending  to 
iopngD  the  correctness  of  the  law  which  had  been  laid  down 
is  tbe  Court  of  Common  Fleas.   It  was  argacd  In  the  Court  of 
Common  Pleas  upon  a  special  case— that  Is,  a  statement  of  facts 
agreed  to  by  the  parties.   That  special  case  stated,  that  certain 
circBmstaoces  had  ocoarred  to  the  ship,  the  parties  leaving  it  to 
tbeCourtto  say  whether  those  circumstance  amount  to  a  total 
jots  or  nob  But  when  they  bring  a  writ  of  error  to  review  the 
jndgnieat.  It  Is  tben  necessary  that  that  special  case,  with  the 
statement  of  the  dicnmstances,  should  be  altered  so  as  to  state 
the  conclusion  of  tact  to  which  those  circumstances  lead.  The 
Cotut,  in  hearing  the  argument  upon  the  special  case,  In  the 
&tst  instance  draw  the  conclusion  of  fact  as  if  they  were  a 
ivy ;  but  when  it  goes  to  a  Court  of  Error,  there  is  no  license 
to  the  Court  of  Error  to  draw  a  conclusion  of  fact ;  they  can 
otAj  deal  with  the  facts  actually  recorded.   In  the  Court  of 
Conunon  Fleas,  the  Court  inferred  that  there  had  been  a  total 
Iocs.  When  the  fiicts  with  the  conclusions  came  to  be  drawn 
out  Into  the  form  of  a  special  verdict,  the  fact  was  stated,  that 
1)0  prudent  owner  would  hare  incurred  the  expense  which 
wtt  aecessary  to  repair  the  ship ;  bat  the  record  <tid  not  state, 
tost  &e  ship  being  at  Feruambuco,  and  the  owner  in  England, 
M  pradeni  owner  would  have  incurred  the  expense,  if  he  had 
at  Pemambuco — in  other  words,  the  captain  upon  the 
Kpot  baring  been  indnced  to  repair,  exercimng  his  best  judg- 
ment in  regard  to  the  facts — the  Case,  in  stating  that  no  pru- 
<l«Dt  owner  here  would  have  incurred  the  expense,  did  not 
ftetjL  that  a  prudent  owner  upon  the  spot»  aware  of  the  Ihcts 
*iw»,the  caption  was  aware  of^  would  not  bars  repairfid. 
Tbs  Court  of  Error  Bald,  therefore.  We  cannot  say  that  a  pru- 
dent  Owner  at  Pemambuco  would  not  have  repaired,  merely 
l>wsQit.yon  tell  us  a  prudent  owner  in  Eugland  would  nut 
^▼9  npoired.  The  captain  stood  In  the  place  of  the  owner, 
siidi)wmiDC«  yon  must  give  us  that  conclusion  of  fitct,  placing 
Ute,4ni^  In  the  eituafion  in  which  the  captain  was  placed ; 
uOden  \b.t  verdict  states  that  no  prudent  owner  at  Per- 
wji^ro  would  bare  incurred  the  expense,  we  cannot  say  that 
^IjeMur  ifss  authorized  to  abandon  the  ship,  because  it  is 
'>ngj|b  IBs  HaoUog,  that  no  prudent  owner,  id  the  drcura- 


stances  In  w:Ucb  be  Is  snpposed  to  be  placed,  would  tncv  th« 
expense,  tiiat  he  is  enUtfed  to  abandon  ber.  The  jattemen^ 
therefore,  was  reversed,  because  the  Court  of  Error  cowd  not 
draw  that  cooclusion  of  fact  upon  the  special  verdict,  whidi 
the  Court  of  Common  Fleas  bad  drawn  upon  the  special  case, 
the  law  being  perfectly  ootmpagned,  dtber  in  the  Court  of 
Ex<diequer  Chamber,  or  at  the  bar  of  this  House.  Tbo  case, 
ihervfore,  was  ultimately  determined  upon  tb*  ground,  that 
there  did  not  appear  to  bare  been  such,  a  constnicUve  total 
los  npon  the8bu>,as  to  warrant  the  ownerin  abandoning  ber. 

Now,  my  Lords,  if  the  true  construction  of  the  policy,  or,  in 
other  words,  the  obligation  of  the  nnderwriters  upon  the  rreigbt, 
be  wliat  tbo  noble  Lord,  has  stated,  and  what  I  have  in  ouier 
terms  repeated,  the  bete  of  tbis  case  appear  to  be  oondinlTS 
against  the  claim  of  the  respondent.  As  ibefbre  stated,  it  ap- 
pears by  the  record,  that  the  voyaige  waf  performed  notwitif 
standing  the  Injuries  which  the  ship  received,  and  the  freight 
was  not  only  earned,  bat  also  received.  The  dednon  against 
the  underwriten  below,  Mwsver,  was  founded  upon  a  different 
view  of  the  effect  of  the  pt^kty,  and  it  becomes  njBCsasary  to 
examine  the  correctness  of  the  oonstrncUon  so  adopted,  and 
the  application  of  that  construction  to  tiie  facta  of  this  case. 

The  expression,  the  loss  of  flight,"  has  two  meaidngs, -and 
the  distinction  between  them,  and  its  effect^  it  is  material  to 
bear  In  mind.  Freight  may  be  ,lost  in  the  sense,  ttiat*  by 
reason  of  the  perils  insured  against,  the  ship  has  been  pre> 
vented  earning  fiwlght^that  is  the  sense  in  which  it  has  been 
lost  in  this  case.  Oryonmayusetheexpre8don,los8offtdgbt, 
in  the  sense,  that  It  may  be  lost  to  the  owner,  after  it  has  been 
earned,  by  some  circumstauces  unconnected  with  the  contract 
between  the  assured  and  the  underwriters  on  the  freight.  For 
a  loss  of  freight  In  the.first  sense,  ttiat  is,  the  ship  twing  pre- 
vented earning  the  freight  by  the  non-performance  of  the 
voyage  insnred,  the  underwriter  on  the  fiwgbtb  liable.  Bat 
for  any  loss  of  freight  sustained  by  tbe  owner  after  It  has  been 
earned,  I  conceive  the  underwriter  is  not  liable.  I  can  extract 
no  obligation  whatever  from  the  policy,  which  should  subject 
him  to  such  a  loss.  Be  hafi  performed  his  warranty  by  the 
freight  being  earned,  and  he  has  no  concern  wbatsver  with 
who  may  be  entitled  to  the  freight  when  so  earned. 

In  this  case,  at  the  time  tba  owner  received  the  fteigbt,  he 
so  received  it  on  his  own  account,  fbr  his  own  benefit,  and,  as 
the  facts  then  stood,  was  entitled  to  retain  It  against  all  the 
world.  The  contract  ttetweeo  the  owner  and  the  underwriten 
on  freight  hod  been  entirely  performed,  and  the  relation  be- 
tween them  determined,  and  tbe  assured  was  at  that  time 
entitled,  not  only  to  retain  tbe  freight,  but  to  recover  a  full 
compensaUon  for  any  pecuni^y  loss  M  might  have  incnmsd 
by  reason  of  the  damaga  which  his  ship  had  sust^ned.  But 
having  valued  bis  ship  at  £7500,  apd  the  cost  of  the  neoessaiy- 
repalrs  of  the  damage  being  £4000  only,  he  preferred  to  claim 
a  totallossandtoabaodon  the  ship,  and  thereby  obtain  £7600, 
rather  than  to  claim  a  partial  loss,  by  which  be  would  be  en- 
titled to  recover  only  his  actual  damage  of  £4000,  retaining 
at  the  sametime  his  ship ;  and  the  consequence  of  his  electing 
to  take  ttiat  course,  was  to  make  the  freight,  which  be  had 
received  for  his  own  benefit,  an  item  in  account  between  him 
and  the  underwriters  of  the  ship,  and  upon  that  be  founds  a 
claim  to  a  total  loss  of  frei^t  against  tbe  now  appellant.  The 
act  of  abandonment,  if  it  did  not,  operate  as  an  assignment  of 
the  ship,  at  least  enured  as  a  binding  agreement  to  assign  it, 
and  therein  invested  the  underwriter  on  the  ship  with  all  the 
rights  which  belonged  to  him  as  owner,  among  which  rights, 
it  is  said,  was  that  of  having  the  benefit  of  the  earnings  of  tbe 
ship  during  the  v<7age — the  assignroeat  by  abandonment,  as 
I  call  it,  being  supposed  to  entitle  the  underwriter  to  all  th« 
prodts  which  had  arisen  throughout  tbe  voyi^e.  If  tbe  ship 
bad  been  nninsured,  this  question  could  never  hare  arisen. 
But  it  is  said,  that  althou^  if  tbe  owner  had  stood  bis  own 
insurur,  there  woidd  have  oeen  no  loss,  yet,  by  reason  ot  his 
having  tfaooght  St  to  make  a  contract  of  insurance  with  others^ 
and  atterwanls  tb  constitute  those  insurers,  ownen  of  the  ship 
in  bis  place,  the  underwriters  on  the  freight  have  been  guilty 
of  a  breach  of  their  contract  by  not  indemuifylug  him  fur 
what  be  calls  lose  of  freight  arisine  out  of  his  having  invested 
the  underwriter  of  tbe  ship  with  his  title  to  the  frejgb^  ac- 
tually earned.  I  HAtA.  saca  a  claim  is  not  founded  in  law  or 
in  justjice.  If  uninsured,  there  .could  have  been  no  pretence 
of  loss,  but,  if  insured,  the  amount  of  claim  against  tbe  under- 
writer of  the  freight  is,  according^to  the 
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*pondmt,to  tuj  ■ceordbig  to  tha  proporUcm  In  wMch  the 
Mrond  happens  to  hare  Insared  the  ship. 

Beeidee,  what  bu  been  the  effect  of  the  judgment  in  the 
Conrt  below  T  In  ntbatance,  to  tnahe  the  underwriter  of  the 
freight  an  insnrer  of  the  ship.  Hitherto  his  liability  hu  been 
to  answer  for  the  Ion  of  A-eight,  prorided  the  owner  is  pre- 
Teatad  hythepeiUsiDsaredagaicstfroin  earning  freight  But, 
aocordiog  to  the  deckion,  freight  mnyhe  earned,  ihenoder- 
writer  upon  the  freight  may  have  peifonned  his  dntjr,  the  sliip 
mny  afterwards  be  lost  in  consequence  of  peribt  previoosly  in- 
curred, and, by  reason  of  sncb  loss  of  the  ship,  the  nnderwritem 
tipon  the  freiiffat  become  liable.  Whatdoesbe  receivu  premium 
f>r  f  That  tlie  owner  may  be  able  to  earn  the  freight,  not- 
withstending  'tbe  perils  of  the  sea  and  the  perils  of  uavigation. 
He  knows  that  the  ^ip  may  recelre  such  damage  as  not  to  be 
able  to  perform  the  royaj^,  bnt  the  ^oods  may  be  carried  for* 
wiirdandthe  A«igbt'eamed.  He  knows  that  the  Insurance 
upon  the  ship  nay  be  made  to  last  longer  than  the  iuBurance 
upon  the  freight.  Look  at  the  form  of  the  policy  in  question, 
wbl<A  is,  that  the  insurance  is  to  last  nntil  ten  day?  after  the 
report  of  the  custom  house  of  the  ship.  So  that,  the  ship  bar* 
ing  wriTed  and  delivered  her  cargo,  the  freight  earned  and 
paid— If  the  ship  dokB  within  the  time  ofthe  Insurance  of  the 
>bip-4bRt  rinking  resulting  from  perils  which  had  been  in- 
curred, before  the  underwriter  is  to  oe  answerable  for  the  lora 
of  freight,  because  the  ship  had  been  lost  after  the  freight  had 
been  earned.  My  Lords,  nis  premium  is  not  measured  by  any 
such  degree  of  risk— it  is  not  within  the  terms  of  his  contract — 
It  is  not  within  the  spirit  of  his  contract— and,  I  think*  not 
witUn  the  terms  of  the  policy. 

Some  question  Is  raised  In  this  cam  In  regard  to  the  neces- 
sity of  an  abandonment,  and  it  is  said,  that  if  an  abandonment 
was  nnneorasarily  made,  itonght  not  to  affect  the  rights  of  the 
parties.  Hy  lyords,  I  own  I  am  clearly  of  opiuion  that  aban> 
dunment  was  at  all  events  esseottal  in  this  case  to  entitle  the 
Mmred  to  recover  ibr  a  Uttai  Ion.  Whether,  where  a  ship  con- 
tlnues  to  exist  in  specie,  the  assured  can  ever  recover  fbr  a 
total  loss  witliout  alMDdonmeot,  it  Is  not  necessary  to  condder, 
because  I  think  that  in  this  case  no  doubt  can  he  reasonably 
entertained  but  that  it  was  competent  to  tht)  anured,  as  my 
nobleand  learned  friend  has  stated  to  your  Lordships,  to  retain 
his  damaged  ship,  and  to  recover  the  £400(K  enabling  him  to 
repair,  or  any  other  dum  of  money  which  he  might  expend  in 
order  to  repair  the  damage  which  the  ship  had  sustained.  The 
underwriteiB,  if  the  anured  had  thought  ut  to  claim  bis  Indem- 
nity as  for  a  partial  toss,  could  have  had  no  pretence  to  claim 
any  interest  in  the  damaged  ship.  The  option  rested  entirely 
with  the  assured,  either  to  abandon  the  ship  and  claim  a  total 
loM,  or  to  rep^r  his  ^ip  and  claim  ttie  partial  loas.  It  does 
not  always  become  necessary,  but  the  ooorse  is,  where  it  does 
become  necessary,  for  the  assured,  upon  the  abandonment,  to 
fixsign  the  ship  to  the  underwriters,  as  was  done  In  the  class  of 
ruses  which  your  lordships  will  recollect,  arising  out  of  the 
llusitan  embargo.  In  that  cose,  the  ships  being  under  em- 
bargo, and  it  being  uncertain  whether  they  would  be  deemed 
to  be  captured  or  released,  in  order  to  pot  the  underwriters  in 
the  perfect  situation  of  owners,  you  fina  by  the  reported 'eaaea 
that  amgDffle&tRitti  i  genernlly  taken  when  the  abandonment 
WIS  made,  or  soon  arier.  Therefore  the  option  rested  with  the 
fltwanicl,  eitlitr  tu  AliundoQ  and  to  claim  a  total  lora,  or  to  re- 
VnirMa  i--l]1]>  Find  clnim  a  partial  loss;  and  unless  he  had  de> 
'  i.iri'l  tii?  I  Ea>[j  ^Mibin  a  reasonable  time  after  he  had  become 
ni-Htit»iiiit  ij  u'kti  th*i-  4tate  of  his  ^ip,  he  would  have  waived 
hi£  ri-tit  of  i:!t>Gtian, and  his  claim  would  have  1>een  confined 
^o  o  pjittijjj  titie  Ol  the  underwriter  on  the  ship  to 

till.'  trLiu'lit,  waj  not  founded  upon  the  policy,  or  upon  the  ez< 
tL^iiL  i>r  t\n-  Jluqs^c)  which  the  ship  had  Bustaioed,  but  upon 
ihr  (  k'c-iioii  III  ihn  ussured  to  abandon,  that  is,  to  assign  his 
toFutli  nndtmriter.  And  a  doctrine  which  leads  to  this, 
thixl  an  arruDgeuieut  between  the  assured  and  the  underwriter 
4pon  the  ship  will  Tender  an  underwriter  upon  the  freight 
TmUe  to  pay  a'  total  loss  upon  the  freight  In  relief  of  the  un- 
iteiwHter  ufcn  the  hlilp,  and  that  in  a  case  where  the  freight 
hai  been  nctunlly  earned  and  received,  I  say  such  a  doctrine 
hk  that  should  be  watched  with  great  jealousy.  Wiierever  a 
hhip  is  so  circnmstanced,  as  that  the  assnied  has  an  election  to 
treat  it  either  as  a  total  Iocs  or  a  partial  iom,  I  conceive  aban- 
donment is  a  condition  to  be  pcrfbrmed  either  priw  to,  or 
iiuntemporaneously  wUb,  bis  daim  of  total  Iom.  And  I  ean 
Me  no  Just  ground  for  doubting  that  this  was  at  least  a  eate  of 


election,  assuming,  as  I  hare  hefim  stated,  that  ssdi  an  cIk- 
tion  existi,  after  the  royage  has  been  actuaHy  petfivmed.  Ha 
cases  In  the  books  In  which  'it  is  said,  that  where  it  U  iu  the 
option  of  the  assured  to  claim  as  for  a  total  or  a  partial  Urn, 
abandonment  is  necessary  to  be  made  within  a  reasonable  tint, 
in  order  to  support  an  election  to  treat  the  loss  as  a  total  km. 
are  too  numerous  and  too  well  known  to  make  itneccfuniiii 
me  to  fatigue  your  Lordahipa  by  referring  to  them  by  nsaie. 

It  appears  to  me.  therefore,  upon  principle,  that  the  jsdf;- 
ment  which  has  been  pronounced  in  this  case  iBerTonooes,sD(t 
decidedly  at  variance  with  the  legal  result  of  the  whole  reconl. 
which  shews  an  ordinary  insurance  for  freight,  the  voyage  per- 
formed, and  the  earning  of  freight  not  only  not  prevented  bj 
t*ie  perils  insured  agidost,  but  actually  accomplt^ed,  and  tb< 
freight  actually  recnred  by  the  ownerata  time  when  beniglit 
hare  rebdned  it  for  bis  own  benefit,  except  for  hit  rahseqetol 
voluntary  election  to  constitute  the  undttrwriteia  on  the  ifaip, 
as  between  him  and  them,  the  owners  of  the  ship,  and  tfaenbr 
transfer  his  previoosly  vested  right  to  the  freight  so  earned,  10 
them— -circumstances  negativing  any  breach  of  the  contract  00 
the  part  of  the  underwritflrs  upon  the  freight,  that  the  vokI 
should  not  be  prevented  from  performing  the  voyage  insnml, 
and  thereby  entitling  the  owner  to  the  freight  In  conaeqanict 
of  any  of  the  perils  mentioned  in  the  policy. 

In  Thompson  v.  Howcroft,  ntpfo,  it  is  siUa,  that  nnderwriten 
on  ihe  ship  stand  in  the  place  of  the  owner  after  abandonment; 
and  in  Case  v.  Davidson,  5  Maule  &  Selwyn,  79,  Lord  Ten- 
terden  says—"  Abandonment  is  equivalent  to  a  sale."  .  Him 
are  ntnneroai  authorities  to  the  same  effect.  I  think  diereii 
no  aatiiority  in  support  of  the  iriaintiff*s  cbim,  bin  there  it 
anlhori^  very  strong  in  oppodtion  to  It.  In  IlloatratioD  of 
the  effect  of  a  poltey  on  the  freight,  the  case  of  Everth  v.  Smitb, 
lupnt,  may  be  referred  to,  by  whtdi  It  was  decided,  that  ncK 
a  pulley  was  not  an  insurance  on  spedflc  fk^ght,  but  on  tlu 
freight  generally,  and  that,  if  any  fireigbt  was  brought  home, 
no  loM  wonld  happen  for  wbtdi  the  noderwnter  was  Gable. 
Macarthy  p.  Abel,  mpra,  seems  to  me  direetiy  in  poie^  and 
«as  referred  to  and  adopted  in  Bvwth  ».  Smitb.  Tbmwm 
insurances  in  that  case  on  both  ship  and  frrigbt.  ^^diip 
hnd  been  detained  by  the  Unsaiao  government  A  BigSi  sod 
the  cargo  taken  out.  and,  wliile  in  that  state  under  det^ntbir 
there  was  an  abandonment  of  rtiip  and  freight  to  the  mpetUn 
underwriters,  alt  of  whun  paid  the  owner  fiir  a  total  kiss.  3W 
ship,  however,  was  afterwards  released,  delivered  her  cargo,  per* 
formed  the  voyage,  and  the  unrlerwritera  on  the  ship  reoeiiel 
tho  freight ;  whereupon  tlie  assured  bronght  an  action  on  tb« 
policy  on  the  freiglit  for  a  total  loss.  Lord  EUenboroo^  ia 
giving  judgment  tn  that  esse,  said — "The  case  resolves  itietl 
into  a  stogie  p(^nt,  via.  whether  the  freight  bad  been  in  tU 
case  lost  or  notf  If  the  fact  be  merely  looked  at;  ftel^b  i>  ' 
the  erenta  which  have  happened,  has  not  been  lent,  bat  hu 
been  fhlly  and  entirely  earned,  and  recaved  by  or  on  briialf  of 
the  plaintiffs,  the  assured,  and  if  so,  no  lo^s  can  be  prepeHy 
demandable  against  the  underwriters  on  the  Ireight,  vbo 
merely  iosure  against  the  loas  of  that  particular  subject  by  tlit 
auured.  But  if  it  have,  or  can  be  considered  as  having  ben 
In  any  other  manner  or  sense  lost  to  the  owners  ofthertup.it 
has  become  ao  lost  to  them,  not  by  meane  of  the  perils  fasm 
against,  bnt  by  means  of  an  abandonment  of  the  ship,  whtcA 
abandonment  was  the  act  of  the  assured  themselves,  with  wVA 
therefore,  and  the  consequences  thereof,  the  underwritm  oa 
freight  have  no  concern.  It  appears  to  us,  therefor^  tlwl 
quaemgue  via  data-^thut  Is,  whether  there  has  been  uo  loahatsU 
of  freight,  or,  being  such.  It  has  been  a  loss  only  frrfslnH'* 
tlie  act  of  the  plaintift  tbemeelTeB— they  are  not  entiltad  ta  » 
cover,  and  therefore  a  nonsuit  must  be  entered."  Mylarii^ 
that  appears  to  me  to  be  a  distinct  authority  upon  the  (bbsma 
case;  and  although  the  attention  of  the  learned  counsel  at  tibe 
bar  was  called  to  the  case,  undoubtedly  it  bas  reoeivsi 
answer.  Nothing  has  been  said  to  impugn  the  dootrioa-dlM 
laid  down,  nor  any  distinction  pointed  out  with  rfhiniwiT^^*" 
juRt  application  to  the  prewnt  case. 

It  is  also  to  be  obserred,  that  there  is  no  case  shewlagja^ 
writers  entitled  to  (he  freight  by  reason  of  there  ha«B||(|'|Ma 
a  total  loss,  except  where  there  has  been  an  abaiidiMilinli 
which  I  own  I  should  have  expected  it  would  have  bean^f#* 
necessary  to  produce  evidence  of  in  sustaining  the  KKf^ 
argument  I  repeat,  that  there  is  no  case  in  *M<4^t^>jM|f 
writers  of  a  ship  have  ever  beea,heJd  entitled,  to 

except  whei»ti>enh^^gjg^(an^enffi^Le  - 
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tUe  ctse  hiB  been  argued  with  Rest  leaniloff  and  abUi^  1^ 
the  jodidal  anthoritiei  ia  ScoUandt  and  am^  jwtiee  baa  been 
toe  to  the  case  \)j  very  able  and  laanied  argnmenta  at  cbe 
bar— though  there  are  some  priodple*  which  hare  been  stated, 
vhidi  were  iieir  to  me,  aud  which  I  think,  npon  exami- 
nttioD,  woald  be  found  to  be  erroneooa.  I  feel  bonod  to  state, 
vith  evei;  reapect  for  a  contrary  opinion,  that  it  ia  cleur  to  my 
nicidthat  tlben  haa  been  no  loss  of  freight  in  ^la  case  within 
the  HManhig  of  the  policy.  I  therefore  concur  in  the  opinion 
vMch  haa  been  prononnced  1^  the  noUe  and  teamed  Lord,  and 
I  think  yonr  Lordabipa  are  bound  in  point  of  law  to  allow  dua 
^^eal,  and  to  nrene  the  deciiioQ  of  the  Court  bdow. 

Interioeuton  reverted, 

Seaoad  Diflaioil— W.  H.  CotterUl.  AjnOmU  SoUeUar^ 
imm  Tuiiar,  MiupeiiAiitf  SoUHtor^QlKF.)  > 


U  March  1853. 
Fan  "DmaWK. 
W.  SioAKt  SnBLniQ  Obawfcbd  of  Milton,  PtiUioner. 

Entail— Bntail  Amendnent  Act— Burden — Affidavit— Statute 

11  ft  13  Viet.  c.  86,  §  6— /n  m  application  for  dismtail,  it 
vat  ^Kottred,  on  rtmit  to  report,  that  fAe  pttitimer  had 
miattariMc/^  omitted  to  mentioH,  in  the  affidavit  lodged  by 
Aim  mJtr  §  6  of  the  Matute,  a  debt  which  formed  a  r»l 
iMtitn  on  the  <«fa/e_Held,  1.  That  ahhomgh  the  debt  had 
bten  created  a  real  burden  by  the  entailer  hinuel/,  and  wai  in 
kit  i,vn  favour,  and  although  the  obligation  under  it  teas  not 
ytutaUt,  nor  ims  iniereat  payable  on  tt  during  hit  H/e,  and  it 
aenld  be  extingtuMhed  coHluiii>ne  at  toon  at  lha  diaentait  toat 
enikoriied,  tk»  dabt  wat  one  wbiek  fill  to  be  mentioned  in  the 
^4amli  Butt  S.  That  the  oaustHM  mat  »ot  fatat  to  the 
/ntitdi»gt^~-mnd  -a  auj^ementary  affidavit  aUawed  to  be 
hAfti,  tetany  fitrtk  the  debt. 

P^tiop,  at  the  inBtaDce  of  the  heir  ia  poaseeaion,  for 
ttthoritj  to  diseotail  the  estate  of  Milton. 

The  Lotd  Ordinary  having  remitted  to  J.  B.  BeU, 
Eiq.,  W.8.,  be  reported — 

"The  petitioner  lias  made  and  lodged  in  proceas  an  affidavit 
fa  (raper  form,  in  terms  of  Uie  6th  aectioo  of  the  statute,  setting 
foth  that  there  are  no  eatailer*a  debts  or  other  debts,  and  no 
pmWoni  to  huabanda,  widova  or  children,  affeettog,  or  that 
nay  be  nude  to  a^t,  the  fee  of  the  aaid  entailed  estate,  or  any 
part  fg  portion  thereof,  or  the  heirs  of  entail  therein.  On  exa- 
■shiing  the  titles,  the  reporter  has,  however,  found  that  tliere  is 
mi  existing  real  burden  affecting  part  of  the  property  to  the 
talent  of  X1990  :  3  :  0^.  On  bringing  tbia  under  the  notice  of 
die  agents  of  the  petitioner,  they  explained  that  this  som  ia  due 
to  the  petitioner  himself,  but  was  overiooked  when  the  affidavit 
was  emitted,  otberwise  it  vontd  have  been  noticed  in  it." 

fij  leave  of  the  Lord  Ordinarj,  the  petitioner  lodged 
a  mioote  setting  forth — 

Tbst  part  of  the  entailed  estate  had  been  taken  by  certain  in- 
corporated companies  for  the  purpose*  of  their  acts.  The  peti- 
tioner impleniented  his  obligation  as  heir  in  possession,  for  the 
♦wtrflt  of  the  entailed  estate,  by  purcliaaing  grouod  in  the 
Mtghboarhood  of  the  entailed  estate  at  the  price  of  X6408 : 2 :  B, 
ami  nRHiHng  the  same  at  the  sight  of  the  Court.  Tlie  diffe. 
miea  between  tte  earn  applicable  to  thia  purchase  and  the  price 
«flbtiUKU,b^  ^1990: 3:0^,  the  petitioner  pud  out  of  his 
•VBftatds,  and  created  a  real  burden  therefw  on  tite  piece  of 
SWUd  so  purchased,  by  a  clause  in  the  diapodtion  of  entail 
thcfceT  hi  tlte  following  terms :— "  But  declaring  always,  as  it 
h  hetehy  expressly  provided  and  declared,  that  the  sulyectf 
•tioTC  eniveyed  are  hereby  burdened  with  the  foresaid  sum  of 
•£1»0:8:0|.  advanced  by  the  said  William  Stiiart  Stirling 
CtavtmL  as  before  atated,  out  of  his  own  private  funds,  with 
Onfaid  nteicat  tbereua  from  tbe  time  when  the  next  auooeed- 
mWfti  taUlie  shall  succeed  to  tbe  said  landa  hereby  disponed, 
tB4  itaw  coming  till  payment,  with  a  fifth  part  more  of 
-  JJjJyla  ease  of  failure,  payaUe  to  the  aaid  William  Stuart 
I  8NrikigO(avfdrd,  and  to  bis  heirs  and  assignees  whomsoever, 
mBaiding  heirs  of  tailUe  in  tbe  aaid  lands,  and  which 
sunaf  xiwoi  3 : 0},  interest  falling  due  thereon,  and  liquidate 


penalty  above  mentioned,  shall  be,  aud  Is  hereby  expressly  de- 
clared to  be  a  real  burden  affecting  the  lolgecu  before  dlapmed, 
and  whidi  burden  is  hereby  appointed  to  be  engroased  in  the 
Infeftment  to  follow  hereon,  and  in  all  the  future  transmieHDna 
and  investitures  of  the  aaid  subject),  under  the  express  condition, 
thut  those  infeflments  in  which  the  burden  slinll  be  omitted, 
shall  be  void  and  null,  and  which  condition  shall  remain  in  force 
until  tbe  said  sum  shall  be  paid  up."  It  is  apparent  that  tiie 
real  burden  thus  created  was  a  debt  not  due  by  the  petitioner, 
but  dne  to  him ;  and  further,  that  the  obligation  for  it  was  not 
prestaUe,  nor  was  any  interest  payaUe  upoo  it,  during  hia  life : 
and  such  being  the  character  and  position  of  the  debt,  and  it 
l>eing,  moreover,  secured  upon  so  small  and  aubordinate  a  part 
of  estate,  it  waa  not  unnatural  that  its  very  exiatence  should 
have  altt^tlier  escaped  his  notice  at  the  time  when  his  affidavit 
«aa  made.  But  tbe  omission  to  set  forth  this  debt  can  ia  no 
way  affect  tbe  validity  of  the  petitioner's  affidavit,  or  of  the  pro- 
uevdings  to  follow  upon  hia  application,  inasmuch  as  it  Is  not  a 
debt  of  the  description  contemplated  by  the  statute,  the  wbde 
object  and  policy  of  which,  in  §  6,  providing  for  the  disclosure 
of  debts,  manifestly  was  to  protect  tbe  interestaof  creditors  and 
tliird  parties  in  right  of  entailer's  debts,  or  other  debu  affecting, 
or  that  might  be  made  to  affect,  the  estate  or  the  heir  of  entail. 
But  tbe  debt  now  in  question  Is  not  one  of  tbat  nature,  seeing 
that  no  third  party  has  the  remotest  interest  in  its  being  kept 
up,  or  can  possibly  l>e  prejudiced  by  its  being  discliaified.  Even 
if  it  had  been  set  forth  in  the  affidavit,  it  is  apprehended  that 
tlie  Court  could  not  have  made  any  provision  for  protecting  it ; 
and  the  immediate  and  necessary  consequence  of  the  decree  of 
disentail  for  which  the  petitioner  prays,  wilt  be,  to  dischuge 
and  extingnish  it  as  completely  as  If  it  bad  never  been  created. 

The  Lord  Ordinarf  reported  the  case  to  the  Court: — 
Tbe  debtj  no  doubt,  would  be  extinguished  cori^mone  as 
soon  as  the  disentiul  was  authorized.  Batj  Jirstf  it  was 
clearly  a  burden  on  the  estate ;  and,  eKoneUvj  though 
tbe  petitioner  was  the  primary  creditor,  the  burdening 
claose  ran  in  favour  of  us  heirs  and  Bsagnees  also. 

Dundas  for  petitioner — For  the  reasons  stated  in  the 
minute,  the  debt  was  one  which  it  was  not  necessary  to 
mention  in  the  affidavit.  At  any  rate,  the  omission  was 
not  &tBl  to  the  proceedings,  but  might  be  cured 
lodrangan  amended  or  supplementary  affidavit — Qord(m, 
28at  Nov.  1851. 

/«nf  iVnidmf^llie  statnte  requires  an  affidavit  in  r^fard 
to  the  debM  a&cttng  the  estate.  The  affidavit  has  been  nadei 
but  it  ia  aaid  not  to  contun  a  full  statement  of  the  debts.  The 
explanation  given  ahews  the  omission  was  not  iotentional.  Two 
questions  therefore  arise — fir^,  whether  this  is  such  a  debt  as 
ought  to  have  been  mentioned  in  the  affidavit ;  and,  teeondty, 
«liether  the  defect  can  be  remedied  at  thiaatageof  llie  proceed- 
ioga;  Firtt,  The  sutute  makes  no  exception  of  any  debt  affect- 
ing the  estate,  and  this  ia  a  debt  aflteting  the  estate.  The 
clause  is  for  the  benefit  of  creditors — to  give  them  the  oi^r* 
tunity  to  attend  to  their  own  interest.  It  would  be  haxar- 
dous  to  go  into  inquiries  as  to  all  the  parties  interested,  in 
order  to  see  who  ouglit  to  have  notice.  Even  on  tbat  ground, 
1  think  it  better  tbat  all  debu  whatever  should  be  included  in 
the  affidavit;  but  to  dlow  a  party  at  his  own  band  to  decida 
whether  a  debt  is  one  to  wUai  tbe  requisites  of  the  statute  are 
to  be  applied,  would  lead  to  a  loosenesa  of  interpretation  quite 
inadmissible.  Therefore  I  am  indisposed  to  go  on  the  ground, 
that  this  is  not  a  debt  which  ought  to  have  been  mentioned  in 
the  affidavit  But  the  tevond  question  is,  whether,  if  tbe  heir 
does  now  state  ttiat  there  is  such  a  debt,  and  that  is  intimated  t» 
the  creditor,  is  tiiere  anything  in  the  statute  to  prevent  it  from 
t>eing  done?  It  wonU  be  very  strong  to  bold  that  tbe  matter 
caimot  proceed  at  all  now.  I  think  tbe  petitioner  should  make 
a  supplementary  affidavit. 

StgiplementaTy  affidavit  ailowed. 

Ordinary,  CnrriefailL-^cC  I^mdu ;  Dandas  A  Wilson, 
C.S.  Agenu.—L-,  Clirk.-~{W.Q.T.) 
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'  2d  March  1853. 
FissT  Dmsioit. 
Un.  Hblbk  GiRMioHAEP  or  Wbxh,  Real  Ratier,  v. 
Ghrob  Tod^  (CiTinicbael'i  Factor),  O^'ietor. 

Judicial  Factor — Multiplepoinding — froeeu— One  of  tke  6«n«- 
,  JleimriMt  uniUr  a  jtuHdal  factory,  raised  a  aummoiuof  mtiUiple- 
pom^ng  in  name  of  the  factor,  itt  lokick,  a/ltr  atatuig  that  tht 
'  Jiuult  luid  ie«N  grouty  muapplied  by  th»  partitM  u  lAs  wanaye- 
,  ■  amf  o/*  tht  tilate  previout  to  the  a/^oinlment  of  the  nominal 
rmi$er,  eontaiiud  pleat  ut  taw  to  the  ^ect,  that  the  momiaal 
.  raiaer  had  failed  to  reCovtr  hatmnett  due     th«*e  pmriiet,  and 
had  tmpr^erfy  made  ju^tiUt  A»,  md  aettlmmtU  mitk  thtm, 
and  that  all  .parttn  inUmtgd  aMld  Ac  osIM  »  m^miw  ha» 
m»d  object  to  Ata  p^eomte^s  Ht  regard  to  Ike  Ma/iMlim  mnd 
prtfoud  ditlributian  if  the  ettate — Bali:  that  the  olneel  of  the 
acfioM  btina,  not  to  iiUribnte  tht  eitatt,  btt  to  try  tft«  conduet 
nf  tkefostor,  it  wad  tneom^teiU: 

Th«  hte.  James  Oamiiabael,  \>j  his  aettlement;  mado 
over  his  whole  means,  for  tltimate  (fiTudon  amoDg  hia 
duldren,  to  his  wife  in  trost,  so  long  as  she  shoold  re- 
main a  widoWf  whom  failing,  to  trustees  named. 

Mrs,  Camiiohael  entered  on  the  sdministraUon  of  the 
estate,  and  oootinned  in  the  same  till  her  marriage  with 
John  Young,  when  the  other  t/uateea  entered  on  the 
trust,  and  oiling  aU  of  them  hy  death,  the  objector 
yras  i^p^ted  jodunal  &ctor. 

This  was  a  munmons  of  mnldplepoinding  raised,  in 
name  of  Mr.  Tod,  by  one  of  James  Gafmichad's  children, 
concluding  in  ordinaiy  form  for  decree  of  once  and  single 
payment,  and  tor  exoneraUon  and  discharge  Of  the  fto- 
tor.  The  condescendenoe  set  forth  the  history  of  the 
trust,  and  stated,  that  the  funds  had  been  improperly  in- 
tromittedwith  and  misapplied  by  Mrs.  Carmichael,  Young, 
ud  the  trustees  nwninate.    Further,  that — 

"  nncc  hfs  f'^ppointm cut,  tba  factor  baa  adopted  rarlodS  inea* 
Burcs  in  i^Aliziag  th«  ^tute,  uad  bae  prepared  Dot««,  staUe, 
a.cc«aQta,l^)da1nx)K(Dflll■]3TOQ0Pdi^^  ofwhl<;h  are 
pioduced  benidtni  ahewllag  tba  amcmnt  of  funds  already  re- 
corared  "by  Iilni,  the  t>08it1oti  and  ptobable  Talae  of  the  ud- 
nuUiaed  pToperty,  tlic  (tebU  and  obliEn:tions  Incurred  bj  sod 
to  the  clalmnntF,  am]  oth'-rfi  int'^r^etod  ia  or  cooneoted  with 
tha  n^aiiugeiiK.'Eit  ii(  ilj<  Jiji^iii  ^,  ;inil  iiujiL'ativa  of  bis  Tiewa  in 
rcgprd  bo  Lhe  Upal  JiiiUiLiiUoii  ul'  the  (imd  in  madio,  ao  aooo  as 
i£siim,8hl41J«ilUl7,rMl^  TtWTiial  rdaer.basobjectcd 
W  m  pRKMoInsB  and  views  of  ilie  nidicial  iiwtor,  for  the 
nsMOni  stiLted  in  the  iollovnng  pleas  in  law,  via."— 1.  That  the 
la^tor  bail  failc-d  to  aacortain  the  b^lanc^c  due  bj  Mis.  Carmi- 
fhAcl  or  tier  i[itroiri>isions,Bi]dhful  impr<.>perly  made  payments 
I'T  .ii'iiiiity  [ij  }»L'r.  '2.  That  lia  bj^d  failed  to rccoTettbebalanca 
tli.tf  li}'  Young  DO  bismtrouiii^ioDS,  a&d  bad  improperly  settled 
with  bis  Topiesentativefl^  8.  Tb^  the  Talne  of  the  household 
(HrpiMue&c.  badi  Hot  been  reeoTtited.  4.  Thattbe  bosineas  sc- 
MOntsjvqulred  to  be  taxed.  5.  That  payments  allegad  to  hare 
psRI.  made  on  accotmt  of  the  icnl  raiiert  were  improperly 
Cbnrgctl  opninut  her  *.linrc  t>f  thu  estate.  And  lastly,  That  "  it 
i]'.-.<:'iisai J  tu  <:(>[:i Ti i.'  tin-  wlir>I^  partlea  iutereated  in  the 
]&tc  Ur.  C4Jkibiicbacl  H  guicc^iuii,  (hat  they  may  baye  ao  op- 
jOf  in^niriDS  Into,  aod  objecticg  to  the  pioceedings 
rjlK)th,a*n«arda  tlia  extent  Mid  reallsa- 

The  ol^eotor  pltaded — 1 .  The  multiplepoinding  was  in- 
coDjipe^eDt  as  a  mode  of  exonerating  the  jddicial  factor. 
Thai  officer  ought  never  to  be  forced  into  Court  while 
the  purposes  for  which  he  was  appointed  are  only  in  the 
course  of  being  acoomplished,  and  while  none  of  the  par- 
ties interested  have  any  olgections  to  his  proeeed- 
ingB,  though  having  had  ample  opportunity  of  doing  so. 
2.  The  proeesB  was  barred  by  the  ngned  aoquescence  of 
the  real  rusei^s  late  hosbana  in  the  course  proposed  by 


tfas'&ctor.  Lmfyf  On  Uw  suiits,. the. proceeding 
the  &etor'Vare  UDofajaotiooable. 

Tte  liord  Ordinary,  on  12th  Pebruary  19B%  pro; 
nounced  the  following  interlocutor: — 

"  Sustaina  the.  objections,  diamlsses  the  multiplepoinding  as 
incompetentin  tta  present  form,  and  deocrna ;  taBerringtetb* 
real  raiser  to  bring  an  action  In  mm  competent  Cson:  Vlads 
the  real  raiser  liable  in  ezpenaes. 

**■  JV^te  — The  Lord  Ordinary  tbinks  the  ohgeotiona  to  tUs 
moltiplepoiodbig  well  founded.  He  by  no  means  bold*  it  ik> 
competent  to  bring  such  an  action  in  the  name  of  a  judiciaJ 
factor,  or  otber  officer  of  Coart,  for  the  distribution  'of  tunds  in 
bis  banda,  and  which  are  the  sotiject  of  eoMpetltloa.  Ob  ttia 
cootraiy,  suchapar^  maybeumble  to-Msohaige  his  dilis 
witboQt  jadidal  discuaaloo  and  autberity;  whldh  mayi-bk-lMMer 
obtained  by  that  form  of  proceas  tlian  in  any  otiier  wa^  It 
may  crften  be  Ua  doty  to  raiae  aiidi  a  pfoeesa^  andt  ataajmc, 
the  parties  for  whom  he  holds,  may  hare  an  inAeiest  to  pnt  tbe 
conpetition  in  that  shape.  Furtbw,  the  JLord  Ordiaaiy,  wlule 
he  tliioka  that  a  mnlUplepoinding,  bron^t  in  tbe  name  of 
another  party,  should  npt  oant^n  amy  atataawnla  or  adniia. 
riona  bnond  those  wUch  the  nommal  raiMr  would  have  Uin»- 
sdl  made,  or  been  justly  bound  to  mak^  hm  uo  doubt  tiiai  nft 

actioQ  of  mnltiplep(UD^i[i>  rnny  be  t^'j  friiincd,  4s  to  raiae  BpQd 
the  opodeacendence  of  [fi.  rii[ii<l  i"  !  '10,  nnj  the  dlacysaigp  af 
the  amount  of  Uie  fu<i<J.  >tia  awat  HLriutiH  queatioQa  as^|o|hi 
i^ominal  raiaer's  .liability  in  accoiuitiDg.  But,  op  t)ni 
band,  it  would  seem  tnoompetent  for  any  jnrty  intettifn^^ 
make,  on  Uia  part  of  the  nomiasl  ralter,  and  in  his  Qatoc^  Ju& 
dal  statementa,  which  tbe  nomioal  raiser  nut  udIj  dace  mt 
make,  bnt  ia  not  bound  to  make,  acd  irhlcli,  on  the  contxuy, 
he  has  the  moat  materi^il  intiLTe^t  in  denying.  If  auch  a  tUBtu- 
ptepditding  as  the  prciit^nt  were  sustaioed,  it  appcan  to  fhs 
LoraOrdimrytfaataonitiplept^Ddiiigviiald  b*  vmnprtentin 
which  tbe  nominal  ratier  wts  mad's  tv  aei  forth  alle^uinw  la 
point  of  fbct,  and  to  maintain  plejts  iti  law,  that  would  ooft 

ilj'.  Iiiit  mi^bljuHtif^aqjiiudviiAa 


jt  ui'  Cliurt,  ADd  possibly  de]iiivptfiw 


infer  great  pecuniary  iliiii^> 
on  hia  ooodnct  as  an  ofEi 
of  office. 

"Tbe  objection  here  is  not  to  the  general  conclnt^Dns  nf  ifw 
sction,  but  to  the  stMsment  at  &cu  and  pteas  opon  whirh  Ll 
proceeds,  inclading  tbe  whole  sntmdent  hiatory  of  Iba  tran. 
the  missppUcation  of  tbe  funds  by  parties  who  wsq  ghajyd 
with  the  management  of  the  funds  prefioiiA  to  thempf^llinM 
o(  tbe  noniinal  raiser  as  judicial  f»cinr,  and  the  tnoiid  MAMMBL 
that  the  nominal  raiaer  liimsLlr  liiis  t'aWvd  t'i  iiiiiii^f(liJS^^^^ 
by  recorering  balances  due  by  tbcsti  (>a7ties.  tTJi 

*'  The  action  might  haTa  bwt  rery  wall  broDgbl;  §^*W 
trust,  and  the  appointmeat  of  the  judicial  racior,  ana  adil 
bis  willingneas  (9  eceomt  for  the  /undt  in  hU  mtmion,  or' 
whieh  h»  ought  to  have  rteoi>*red  in  iht  dut  ditt^argt  tf  Mm  ^fftg^ 
Tbe  noodnal  raiser  couJd  not  liare  (jbjtHited!  10  Umi  getkcnl 
statement,  and  no  more  wair  necfssai-y  il^r  real  raiser,  or 
any  other;  .party  .intere^od  ■□  the  conipelitiuQ-  Lu(  i( 
great  abase  cf  the  privilege  of  brinnag  kti  action 
party's  name,  to  make  hiu  cmkIum  againat  hi 
mitting  and  pleading  f^lare  in  the  dhtbhu^  of  bjs  4xagt*' 

"Ereiy  thing  is  stUl  in  Umini;  the  Xord  Ordi 
thought  it  better  at  once  to  ijj<uiiiaa,tlils  * 
real  raiser  to  bring,  a  new  actkutia  a  J#ss  otgeoMaoaUe 

The  real  ruser  reclaimed,  Md  pUatUtl^^ft^hert 
an  iacoufiistency  between  the  iaterlocmtor  and-  no 
while  the  iaterlocutflfcJMjiilgjMfthQ  obj4 
pearedfiom  thftnot^  m^  l^  Ontbuy, 
dinnisBihe  action  on  any  of  the  objeotioas  stated, 
substantial  objectioB  urgc-d  to  the  ^tompereor^  vP-ftki 
process,  seemed  to  be^  iti^t  tht  real  TAi<^y  put  \a 
OTRi  statements  into  the  muuLb  o!'  Lho  tj<:>iiiiii.Rf  tw»ct. 
Bnt  nothing  was  more  wmmtiu  in  iinilU[J<:-^win.lin^ 
and  the  objection  resti'd  aiinply  cu  a  iinMni  j-Ti'lirnnfoa  fif 
the  true  character  of  a  snuiiijoriji  that  n  iinr.:  The 
Lord  Ordinary's  view  f!ootaed  to  timt  iha  mal  niLwr'* 
statement  must  be'taken  as  abw:ilTit«ly  tbut  of  tbi^opikt 
•aal  raiser,  so  as  to  rendsr;  him  lia^ 
mifioontk    On  the  com  ' 


IN  TBS  COUBT 


to  be  looked  on  as  the  defander,  and  it  was  quite  com- 
petent for  him  to  ^ve  in  defences  to  the  real  raiser's 
Bumiaoiis--lCer  v.  Cfulland,  81st  Jan.  18i0;  Bankinej 
tith  Uarch  18^5.    -  - 

Lord  FulierioH.-^l  cannot  mtj  I  have  anjr  predilectloD  for  this 
mods  of  dMribatiiiK  FuDda,  and  exonerating  k  jadicial  &ctor. 
At  the  same  time,  f  cannot  My  that  I  we  axif  indompetency 
ta  it,-HiBd  tbe  'Lord  Ordinary  admits  the  Oompetflncy  in  so 
far  aS  tbis  is  an.  astion  in  nam«  x>f  a  Judicial  factor.  Tllere 
masty  Ihawfoge^bfrsoma  ofch0r  ground  of  incomp^ieiiey— vis. 
tbat  tbe  etatemen<i  put.  into  tbe  mouth,  of  the  raiser  Is  one 
Mrbidi  makva  it  iooompetent.  Now,  I  do  not  see  how  the  real 
raicon  eould  Itave  Hid  tees  than  Jtbey  bare  done,  to  get  at  what 
tliey  wanted.  Iseenotbing  objectionable  in,  the  statement 
Then,  as  to  the  pUas  in  Uw,— (heaa  are  not  the  pkas  of  the 
nominal,  l^ut  of  the. real  raider. 

Xenf  /(KTTjr.— Thai  li  tht  ttieompetancy. 

Lord  Fatbrton.—'l  have  great  difficulty  an  to  the- incompe- 
tency. This  is  a  Tery  convenient  fonn— otia  very  often  nwd 
in  tbe  case  of  tnntees  with  lai^ce  fands.  As  to  ^e  practice 
in  tfiix  partlcniar,  I  am  certain  there  are  many  cases  in  which 
we  bare  gone  ranch  farther — not  in  Uieeaseof  j&dlelal  factors, 
periiapr,  but  in  eaSes  of  a  similar  kind— of  trasfcees,  in  which 
the  liability  of  the  trnstee  wu  pressed  to  a  large  amount,  and 
when  the  qaestlon  was  discussed  in  tbe  condescendence  of  tbe 
fttnd  ifl  medfo.  That  was  what  took  phuie  in  the  case  of  Miller's 
TVnstees;  large  cMrae  were  made  against  them,  all  of  which 
they  denied.  Unless  we  put  this  on  the  special '  ground, 
that  It  is  the  case  of  a  Judicbd  Covtor,  I  do  not  see  bow  we  can 
get  over  these  cases.  But  then  the  Lord  Ordinary  glres  that 
up.  Be  does  not  put  bis  judgment  on  the  gronnd  that  the 
nominal  raiser  is  a  Judicial  &otor.  Where  a  party  by  law  is 
bound  to  distribute  I  cannot  come  to  the  coDcIntion,  tbat.hls 
denial  he  has  funds,  makes  the  moltlplepoindiog  ixuxunpetent. 

Zord  Cuningham.'^  am  mmdi  fmiMeBscd  with  the  Impoih 
taaoa  of  the  ground  on  which  the  usrd  Ordinary  proceeded 
In  pronouacing  this  Interlocutor,  as  expressed  in  the  tret  part 
criF  his  note,  and  go  &rtber  than  bis  Lordship  in  admitttDg,  that 
any  moltiplepoloding  can  be  brought  In  name  of  a  JwHdat/ite' 
tor,  by  any  idngle'  beneficiary  dulring  the  subsistence  of  bis 
office,  more  espeoialty  when  reoemly  appointed,  and  when  no 
compkiat  has  beai  arged,Bgainst  him  In  the  sasunaiy  i^U- 
caUon  under  which  he  was  tppointed. 

In  the  first  place,  i  cannot  dissent  from  the  Lord.  Ordinary 
when  he  refers  to  the  condescei^dence  '^  tbe-  real  raiser  as 
biglily  fatOondsteofrand  incompetent;  as  the  statement  <tf  Uie 
□cnainal  raiser,  an  officer  of  Court,  pot  into  his  month  witliout 
hisoonseui.  On  Uiatotrint,  I  need  not  refer  to  tbe  reports,  as 
my  ene^nee  irf  praonce  nniinito  me  <xf  inininMrable  cases  cf 
this  ctasi  hi  whIdL  parties  have  been  allowed  snoce^sfully  to 
object  to  processes  of  moItlpIep<rindiiig,  attemt>ted  to  be  sup- 
ported by  narratives  In  summonsesand  condescendences,  which 
the  nominal  ndsen  have  rtjeeted  and  rtpudiaUd.  Ttds  wss  so 
x>mmon,  tliat  at  one  period  mnltiplepoindings  were  gecArally 
raised  with  great  drcnmspection,  in  case  of  being  rejected  from 
being  improperly  and  incompetently  laid.  I  Am  of  opinion 
:hat  such  actions  were  property  viewed  with  jealousy.  Any 
man  holding  a  trifle  of  a  daim,  might  a  mulUple- 

ooindlng  In  name  of  another,  and  advance  the  most  false 
tnd  ahMitd  statements  In  his  name.  This  was  open  to 
;reat  abuse;  and,  tbereftire,  although  the  decidons,  from  the 
■rarying  aiecialties  of  each  particwar  case,  are  not  entirely 
inifbrm,  there  are  many  precedents  where  multiplepdndiogs 
lave  twen  dismissed  in  respect  there  was  no  bona  f&k  eompe- 
;ition,  and  that  tbe  ntHuinal  r^ser  npudiaud  a  detailed  state- 
nemt  put  torUb  In  bis  nam&  I  really  think  ttiat  is  a  UAr  rule, 
sutitled  to  tbe  effect  the  Lord  Ordinary  has  given  it  here. 

But,  ia  the  next  place,  even  if  the  present  action,  and  the  sum- 
nous  and  condescendence,  had  been  less  exceptionable  than 
:  bey  are,  I  eannol  eiaetly  agtee  with  the  Lord  Ordinary,  that 
^be  pmont  prboeas  might  be  made  a  fit  or  competent  mode  of 
■lUHiig  the  judldal  fisoor  to  account,  in  different  conceivable 
wtes.  These  must  be  rare  exceptions  firom  the  proper  and 
^ontpetefat  eooise,  very  dlffijreot  indeed  firom  the  preeent. 
•Cere  a  judicial  &ctor  was  named  In  1^8.  It  Is  not  alleged 
Jiat  he  has  not  obeyed  in.  all  points  the  act  <jf  sederunt  1780, 
iiidec  which  he'WBS  appointed ;  but  an  mdifvMtMj  claimant  un 
lie  judicial  estate,  briogs  a  pVocoBS  of  multiplcpoinding  when 
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•  he  has  been  littie  more  than  four  jean  in  the  exerdse  of  his 
oflBoe,  and  proposes  thus  to  shift  the  ordinary  mode  of 
cottitfaig,  abated  for  all  judicial  fimctionaiies.  I  know  of 
no  preoedent  for  such  a  proeeeding,  and  eaa  find  liOBe  non 
sndi  a  search  of  authorities  as  I  have  heen  able  to  mafco  <[ot- 
Ing  tbe  present  discnsdon.- 

No  doubt  special  cases  may  be  figured,  where,  after  h»g 
negleot,  or  in  tbe  change  or  dlsappeaxanee  of 'Chdoaants  and 
thtdr  helm,  and  other  eme^meies^  a  mnltiplepotaKUog  lu 
namfrof  a  judicial  factor,  ort^banhersln  whose  bands  be  had 
been  appointed  to  deposit  funds  after  his  exoneration,  nuy  be 
sustained  hj  Mtfaoriiy  of  the  Ooort,  as  the  propw  mode  of 
wiiHng  safoly  a  fund  otherwise  attaicbed  oi  claimed  by  a  doubt- 
ful imditor.  Bat  that  would  be  aspedal  case,  essentially  differ- 
ent from  the  ptasenU  TJiis  is  truly  a  process  of  coimt  and 
reckonit^  against  the  judldal  fiuAor,  nndiq;nisedly  brought, 
for  challenging  bis  wbol^  judidal  management  It  Is  appre- 
hended that  titis  can  only  be  done  In  an  aralloaUon  f6r  hav- 
ing thefsctor'sacoountsaudltedandadJnstednndM'Uslhotoryf 
In  coounon  form. 

'  Tins  roetalmer  referred  to  tbe  ease  of  Deuchar  and-  3fac- 
Bensie,  Idth  Feb.  1880.  But  that  was  a  case  totally  dissimi- 
lar  frun  the  present  It  was  not  at  all  a  process  for  overhaul- 
ing tbe  fkctor's  accounts,  and  iihpeaching  his  past  manage- 
meot,  but  for  recovery  of  a  sum  10' tbe  hands  of  a  third  fortv. 
which,  DO  doubt.  It  was  assumed  the  factcw  might  recover.  Still 
a  emUtor  oeutended  that  he  was  not  bound  to  allow  it  to  ico 
into  the  hands  of  tbe  factor;  and  the  report  bears,  that  several 
of  the  Judgn,  appuvntiy  a  majority  of  the  GourC,  bad  great 
diffien^  In  disposing  of  that  action ;  but  at  hrt  It  aweaia 
that  a  sort  of  arrangement  «/  eonWnf,  was  made  at  tbe  doss  of 
the  advising,  and  the  interlocutor  was  adhered  to  in  so  fhr  as 
it  found  the  fkctor  liable  In  onoe  and  single  payment,  rmnring 
to  him  to  appear  and  elm'si  in  fAtfmultiplepolnding.  That  whs 
evidentiy  anything  but  a  deoUon  finding  that  a  judicial  fwa- 
tc«  might  be  called,  toacoevnt  WitiiouthlsoDnsent,forfaisjudi. 
oial  Intromlsilons  in  s  oommon  process  of  mottipkpoindlog. 

Wlth6nt  laying  down  any  at^etract  proposition  as  to  the  dr- 
cUButances  in  which  a  process  of  mnltlplepoindlDgin  mJuOeial 
faetor't  name  nu^  be  sustained,  I  am  deer  that  It  is  not  In  the 
drcumstanoe^  and'  for  the  purpoee  indicated  in  the  summons 
and  condsscendenoo  now  before  ue^  I  am  of  opinion,  therefore, 
tliat  tbe  interlocutor  of  the  Lord  Ordinary  should  be  adiwred 
to  in  so  fisr  as  it  dhmlases  tbe  action,  without  prqudioe  to 
the  real  raiser,  or  others  Interested,  taking  such  steps  as  thef 
may  be  advised,  to  call  the  jndluial  factor  to  account  fbr  Ufa 
totrotnissiona,  in  proper  and  competent  form. 

Lord  /wry  — On  the  whole,  I  concur  with  Lord  Ounlng^ame. 
I  think  there  are  various  objections  to  this  proceediog.  Tbere 
are  several  cases  in  which  a  multiplepolndlng  in  name  of  a 
Judidal  ofllosr,  proceeding  mi  the  footing  oC  neglect  of  duty, 
has  been  ol^ected  to.  That  ohjection  arises  team  the  peculiar 
relation  hdd  by  thcfactor  in  regard  to  tbe  Court  A  jadicial 
i^for  holds  tbe  estate  as  a  servant  of  the  Court ;  it  is  is  msnj- 
btu  eiifiis  when  in  his  hands ;  it  is  the  Court  alone  that  have 
power  to  deal  with  him  as  to  exoneration  and  discbarge,  and 
ms  to  any  disputed  pdnts  which  may  arise  in  regard  to  bis 
dealings.  Bnt  here  the  Judldal  footor  Is  cidled  on  to  g^ve  In 
an  account  to  the  Lord  Ordlna^,  who  is  not  the  Court— per- 
haps to  condgn  tbe  ttmd  in  the  multiplepoindlng,  and  tu 
aUow  the  Lord  Ordinary,  withoot  the  Court,  to  dispose  of  all 
qnestlons  as  to  his  proceedings,  and  to  discharge  Idm.  I 
think  such  a  coarse  Is  liable  to  every  objection  in  pdut  of 
expediency.  If  it  had  been  allowed  to  go  on,  and  the  &ctor 
hsd  been  made  to  condgn,  I  do  not  see  now  the  proceedings 
in  the  judidal  factory  itself  could  have  been  extricated-  After 
tbe  whole  proceedibj^  before  the  Lord  Ordinary  were  conclu- 
ded, he  would  still  have  been  entitled  to  come  to  the  Court  t^ 
decide  tbe  questions  in  tbe  fimtory,  and  so  would  the  other 
party  be  entitled  to  do.  There  axe  no  doubt  cases  where  a 
judicial  factor  may  bring  a  multiplepoindlng.  Where  there 
are  questions  as  to  d&tribating  the  estate,  it  is  In  the  power 
of  the  trustee  or  judldal  bctor  to  bring  a  multiplepdnding— 
that  is,  in  eases  where  bis  conduct  in  the  managSmenfe  Is  not 
brought  into  question.  But  . this  process  Is  liable  to  another 
objection.  For  what  Is  a  multiplepoioding  T  It  Is  a  process 
for  Burrenderiue  and  distribotiogafund,  as  to  which  the  theory 
is,  that  tbe  party  who  holds  it  comes  into  Conrt  to  ask  protec- 
tion against  double  dlHeeoce.  The  tfaedry  is,  that  he  does  it 
It  is  competent  for  anouter  to  bring  it  in  his  name ;  but  ttiat 
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,  does  not  cfaangs  the  obaracteT  ot  the  action.  He  U  eoUtled  to 
state  wbat  the  DOisEDal  nuier  would  have  done— tliat  the  fond 
ta  tn  his  hands — that  he  is  to  pay  it  odIj  once — and  that  ha  is 
to  snrreDder  the  fund.  But  when  any  other  party  than  the 
'  holder  raiser  appears,  he  is  generally  entitled  to  claim  his  ex* 
pe'nses.  And  why  f  Becanse  It  is  for  the  benefit  of  ali  parties 
the  action  is  brooght.  But  if  he  makes  it  his  own  case, 
and  uiies,  or  rather  abuses,  the  process  by  saying  that  the 
factor  has  done  wliat  be  thonld  not  bare  done,^and  had  done 
nothing  that  be  should  hare  done,  as  he  says  here,  that  is 
not  a  process  for  which  he  is  to  be  f»id  expenses.  This  is  a 
Tery  extraordinary  summons  ot  muUiplepoinding.  The  otm- 
clneions  of  the  action  are  Just  claims  for  the  party,  and  In  the 
wont  possible  shape,  for  ha  must  put  in  biscWm  again  to  the 
general  compeUtioQ.  Accordingly,  the  pleas  in  law  are  not 
pleas  logioally  put  fbrth  by  the  party  stating  them,  for  tiie 
nominal  ndser  is  made  to  say  that  the  real  raider  objects  to  bis 
views  and  proceedings,  for  the  reasons  stated  in  the  following 
pleas  in  law.  Then  tliis  mulUplepoindiDg  does  not  condescend 
on  any  fund  whatever.  There  is  no  stiitemeiit  from  which 
.von  otn-get  swh  a  condescendence,  or  the  bads  of  soch  a  eon- 
desoendenee.  That  is  not  the  way  in  which  a  multiplepoind- 
ing  comes  inte  Court.  I  see  no  trace  of  a  doable  diligence, 
and,  on  Uie  whole,  I  think  the  action  IncompetenL 

Lord  FMirian. — If  the  decMon  is  to  be  put  on  the  ground — 
on  whiott,  bowerer,  it  is  not  pnt  by  the  L(»d  Ordinary — that 
ibis  is  the  case  of  a  judicial  fitctor,  Z  agree,  but  not  on  theotber 
ground. 

Lord  Prtmdtnt. — If  the  judgment  In  this  case  Is  to  proceed  on 
the  complex  views  taken,  ioclnding  the  fact  that  the  nominal 
raiser  is  a  Judicial  factor,  I  am  not  inclined  to  differ,  on  the 
whole,  from  the  Ziord  Ordinary,  though  I  cannot  think  suffi- 
cient, the  single  view  on  which  he  has  gone.  I  do  not  think 
it  is  incompetent  to  raife  a  muUiplepoinding  in  the  name 
of  a  jadiciu  fector.  I  tbink  this  is  competent  in  oerUUn  cir* 
camstaneee.  But  it  is  another  qoesUon  If  the  mbetantlat  idm 
and  object  of  the  action  ia  to  try  the  condoct  of  the  judicial 
factor.  That  is  a  very  serious  matter ;  and  if  that  l>e  really 
tha  character  of  this  action.Jt  is  an  element  that  would  lead 
me  to  concur  in  the  motion  to  have  the  action  iii«missed. 
Tbe  Lord  Ordinary  says;  that  la  this  reoord,  statements  are 
made  against  the  jndidal  bctor.  New,  the  only  statement 
that  can  be  called  against  him  is,  that  he  paid  a  certun  ba- 
lance which  ought  not  to  have  been  paid.  But  that  is  no  im- 
putation on  his  character,  bnt  merely  that  It  was  erroneously 
paid ;  and  if  tbe  object  of  this  action  were  merely  to  distribute 
the  fond,  in  which  a  question  were  to  arise,  whether  one  Item 
of  the  fund  were  improperly  paid,  I  do  not  think  there  could 
be  any  objection.  But  If  a  party  resotts  to  a  multiplepolnding, 
and  it  appears  on  the  face  <rf  it  that  his  object  is  to  have  it 
found  that  tbe  judicial  factor  had  p^d  away  certain  fundi 
which  he  ought  not  to  have  paid,  and  not  ior  distribution, 
I  tbink  that  would  l>o  an  abuse  of  this  form  of  action.  Now, 
if  it  had  stopped  there — if  the  case  bad  merely  been  tbfs,  that 
the  judicial  Actor  had  realized  and  prepared  the  estate  for 
distribntion  to  all  the  parties  Intensted,  and  that  It  was  de- 
idred  to  have  that  judidally  authoriced,  that  wonid  have  been 
one  thing.  Hot  then  ho  goes  on,  and  his  pleas  are  all  directed 
in  that  one  matter,  of  trying  the  conduct  of  the  factor.  I 
thtnk  tbe  character  of  tbe*  action  is  to  try  the  qoestiou,  whe- 
tlier  the  factor  onght  to  have  made  these  payments,  which, 
if  be  had  not  made,  a  fund  would  liave  been  created  to  wblcb 
the  benefldariet  would  have  been  entitled.  Therefore,  on 
tlw  whole  grounds,  I  shonM  be  disposed  to  concur. 

Adhere. 

Act.  Neaves,  Donaldson ;  William  Hackerqr,  W.8.  Agtia. — 
Alt.  Dundat ;  W.  &  J.  U,  llackeniie,  Agtiaa.'~L.  CUrlt— 
(W.a.T.) 


2d  March  1833. 
FiiST  Division. 
John  SromswooDX,  Claimantf  v.  Henry  Eer 
SxTSic^,  St^aondmt, 
Tt-iiids— Relief  of  Angmentalion  of  Stipend,  Obligation  of— 
Si-rvice— Tirle—  The  right  m  an  obligotion  o/rtli^ofjuture 
augmtntatimu  of  ttipeiul,  unot  a  ri$ht  whiek  pme§  to  tit  heir 
nj  tbt  kMtr  withomiamiee:  and  whtr*  a  jwrssN  holding  meh 


c  right,  rt$ifned  the  Ismfs  and  tamdt  to  vhick  it  rdattd,  im 
/opour  of  ha  eldtot  sob,  who  vmpktod  Hi*  iitk  bm  mmm  am  * 
charter  of  rrst^Mfion — Held  that  the  $om,  uuder  rnis  title,  Ac*. 
iHjr  aequirtd only  the ftndalright  in  the  lands  and  teinde,  mmd  nwt 
having  made  np  any  leparate  title  lo  the  right  of  relief,  thmt  ri^ 
had  not  been  trannnitled  to  him,  and  hii  rtpreeentativta  hmd  no 
title  to  innMt  in  it  agaimit  the  party  Uuble  in  the  obligattom. 
Tt-indu — Relief  of  AugnieniBlion  of  Stipend,  Obligation  of — 
AfioiKHStion  of  Writs — Title— Queation,  Whether  the  r^kt 
in  an  obligation  of  relief  of  fntnre  angmentatiome  vf  tt^tnd, 
contained  in  a  ditpotUion  of  land$  and  tei»d$,  isn  emmegad  tg 
a  di$po$ition  of  the  Mome  lamdt  and  toindt,  eomiaiming  mm  aaeiy* 
nation  of  the  "  kaUt  writtet,  titUt  and  uturilieM  of  the  /mA. 
granted  and  conceived  in  favenrt  of  me.  mg  predeeeucrt  or 
authori,  of  or  eoneeming  the  lands,  teinds  and  other*  aboct 
disponed,  or  any  part  or  portion  thereof,  or  pertinent*  of  tht 
same,  with  the  whole  elaunes,  tenor  and  contents  of  tha  said 
writs  and  evidtnts,  in  so  far  at  concerns  the  lands,  leimd*  and 
others  above  disponed,  with  alt  action  and  execution  competent 
ta  follow  thereupon  t" 

By  a  dispoation  executed  in  1726.  Andrew  Ker, 
younger  of  MorutouQ,  patroo  and  titular  of  the  t^nds 
of  the  pariah  of  Legerwood,  and  heritable  proprietor  of 
the  lands  thereby  diqtoned,  with  the  consent  of  Andrev 
Kar,  elder  of  Moristoun,  his  father,  and  of  others^  mU, 
alienated  and  disponed,  to  Alexander  Hay,  and  his  ban 
and  assignees,  heritably  and  irredeemably — 
"  All  and  whole  tbe  lands  of  Dods,  with  the  mil),  mill  laods^ 
multures,  sncken  and  sequels  thereof,  and  bouses,  big^ioffi, 
parts,  pendicles  and  pertinents  of  the  same,  lying  within  tD« 
parish  of  Legertwood  and  sheriffdom  of  Berwick,  t<^ether  with 
tlie  iiuths,  totfa  great  and  small,  patwcage  and  vicarage  of 
the  said  lands  and  others,  with  aU  right,  title  and  ioterost,  trf 
property  and  possesion,  whether  petitory  or  povessory,  which 
we  the  saids  Andrew  Kers,  elder  and  younger  of  Moristoan, 
Grisell  Cochrane,  Margaret  Stewart,  or  either  of  ua,  haTe  o> 
CAti  pretend  thereto,  and  that  as  for  tbe  priocipal.'  Ad4  shn 
all  and  haill  tbe  lands  of  Snook,  and  teinds  thereof  lying 
within  the  parish  of  Lcnnell  and  shire  of  Berwick,  in  rocdal 
and  real  warrandice  and  secniity  of  the  said  principal  land^ 
BO  as  if  it  should  happen  at  any  time  thereafter,  the  said  huulB 
of  Dods,  mill,  mill  lands,  teinds  and  pertinents  thereof,  to  be 
evicted  from  tbe  said  Hr.  Alexander  Hay  and  his  foresaids,  or 
be  or  they  disturbed  In  the  peaceable  possesion  thereof, 
and  in  that  case  the  said  Hr.  Alexander  Hay  and  hisfiorcnkts 
should  liave  full  and  free  access  and  ingress  to  tbe  said  lands 
of  Snook,  and  others  disponed  in  the  warrandice  as  said  is,  ta 
be  in  all  time  thereafter  peaceably  possessed  used,  and  dis- 
posed upon  by  them,  according  to  tbe  said  eviction  ct  pcrtar- 
bation,  when  they  should  happen." 

The  dispoeition  farther  contuned  tbe  ibilomog  clause : — 

**  And  wUch  lands  and  otbeii,  principal  and  warrandiee^ 
before  disponed,  with  the  tithes  and  pertinents  tlieKo^  w« 
the  s^d  Andrew  Kers,  elder  and  younger  of  Uoristoun,  with 
advice  and  consent  foresaid,  bind  and  oblige  us  and  oisc  isva- 
saiiis  to  warrant,  acquit  and  defend,  to  be  good,  valid  m4 
tuSicient,  free,  safe  and  sure,  to  the  said  Mr.  Aiezandec  Atf 
and  his  foresaids,from  all  and  sundry  wards,  reliets,  non-e^tria^ 
marriages,  escheats,  forfeitures,  recognitions,  puiprisoDt^  tfi«- 
clamatlons,  alienations,  gifts  of  bastardy  or  last  heir,  vfiot 
dispoeitionB,  alienations,  infeftments,  redemptions,  TereHitns, 
wiulsets,  annualrents,  conjunct  fees,  lifsmts,  teroaa,  oomrte- 
sies,  aliments,  tacks,  iolubltions,  interdictions,  apprynng%  ad. 
judications,  reductions,  improbations,  mlnisteu*  ttinfflMH 
schoolmasters'  fees  and  augmentations  thereof,  titbe 
and  annnyta  of  tithes,  and  guierally  from  all  othm  paf/b, 
dangers,  burdens,  evictions,  impediments  and  InoonnBiMSi* 
whatsoever,  named  or  not  named,  bygone,  present  or  tojojmt^ 
at  all  bandft,  and  a^aiust  all  deadly,  excepting  from  ItjtMm 
warrandice,  a  tack  of  the  said  lands  of  Dods  and.  oUlMK^P' 
assigned,  set  to  Margaret  Bell,  tbe  present  tenant  odpum/gf 
thereof  for  tbe  liaill  space  of  the  s^d  tack  yot  tg  iiin  sWSl  i 
excepting  therefrom  the  anu  of  Xl8  Soots  monj^a^MtJpPi  < 
rage  tithes  of  the  said  lands,  payableji^^ly  to  iWottM^M^ 
Legertwood,  which  exceptions  shalM^owiii'laaiiMlBv 
any  contraTentlon  of  ^m&^)kh^SSSd^^ 
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bBt  (kd«iiiKst«»7S  that  ft  aball  W  ftM  nad  lawftal  to  th«  uid 
Mr.  Alexioder  Har  mud  hli  fi>re«iids  to  qimrrd  and  impogn, 
ndoM  and  aroidtbs  said  tack,  and  paymantof  tiwialdTioar- 
1ft  UUm,  apod  any  groond  in  law  which  will  not  InUv  re* 
MiUH  agftinsl  lis  or  our  foresaids." 

Alexander  Hayref>igaed  the  lands,  teiads  and  others,  of 
Dods,  under  reservation  of  his  own  liferent,  in  favour  of 
Thomas  Hay,  his  eldest  son,  who,  in  1733,  completed  his 
title  bycrowQ-charter  of  resignation  and  infeftment.  By 
this  charter  the  dii^tosition  of  1 726  vas  confirmed  in  the 
wbolc  beads,  articles,  tenor  and  contents,  dispensing 
iritb  the  generality  of  tbe  confirmation,  and  declaring  it 
to  be  as  ralid  and  effectual  as  if  the  dispomtion  had  been 
ford  for  word  inserted. 

By  a  dispontion  executed  in  1746,  Thomas  Hay  dis- 
poned to  Alexander  Hay  the  second,  his  eldest  son,  and 
lus  hoirs-male,  inier  alia,  the  lands  of  Dods,  with  the 
mHi,  mill  lands,  multures,  suckcn  and  sequels,  houses, 
Irig^ngB,  parts,  pendicles  and  pertinents,  and  teinds,  par- 
sonage and  vicnnge,  as  for  the  principal,  and  the  lands 
oTSnook,  with  the  teinds*  parsonage  in  special  and  real 
wamiidioe,  together  with  all  right,  title  and  interest, 
either  of  property  or  possession,  whether  petitory  or 
possessory,  which  he  had  or  could  claim  to,  on  or  out  of 
tbe  lands,  teinds  and  others,  or  any  part  or  portion 
thereof. 

This  di^iosition  contuned  the  foUowtog  assignation  of 
writs  :— 

"And  farther,  I  hereby  assign,  transfer  and  dispone,  to  and 
<a  hvoaiB  of  tbe  said  Alexander  Hay  and  tbe  beinkmale  of 
bb  body,  which  failing,  to  my  other  hells  in  manner  aforemen. 
tlooed,  tiie  hidll  wilttei,  evidents,  rights,  titles  and  secnritlea, 
(M  sad  new,  of  and  cooceminK  the  said  lands,  bftrony  and 
otben,  made,  granted  or  conceived  in  bvours  of  me  or  my 
atitbon,  with  the  seTcral  charters,  appriaings,  adjudications, 
ilfipOiitioDB  and  conveyances  thereof,  and  the  procnratories  of 
Kitirnttioo,  precepts  of  saslne,  and  halll  other  clauses  therein 
tontained." 

By  a  dispo^tion  executed  in  1786,  proceediog  upon  a 
minute  of  sUe,  Alexander  Hay  the  second  sold  and  dis- 
poned to  John  Spottiswoode,  younger  of  Spottiswoodo, 
the  claimant's  &ther,  his  hdrs  and  assignees  whomsoeTer, 
heritably  and  irredeemably,  tnter  alia,  the — 
"Uodsof  DodR,  with  tha  mill,  mill  lands,  moltnres,  sncken 
and  sequels  uf  the  eame,  with  houHee,  biggings.  parts,  pendicles 
ud  pertinents  thereof,  lying  within  tbe  parish  of  Legertwood 
lodihire  of  Berwick,  as  then  possessed  by  Andrew  Shtvll.  to- 
fretberwlth  the  teinds,  an  well  great  as  small,  patsonfige  and 
vtcsnge  of  the  lands  and  others  above  mentioned,"  together 
with  sH  right,  title  and  intere«t,  eitht-r  of  property  or  poweodoD, 
whether  petitory  or  poBseasory,  which  he,  his  anthem  or  pro- 
■lectaots,  had,  or  anyways  might  have,  ebdmorpnitend  to 
the  aaM  lands,  nUll,  teinds  and  othen,  or  to  any  part  or  por* 
tiDD  tbet«o(  or  pertinents  of  the  same. 

llus  disposition  contained  the  following  asdgnation 
to  write  and  eridoits: — 

"  And  flinher,  I  berebjr  sasign,  transfer  sod  dispone,  to  and 
m  hwm  of  the  sild  John  Spottiswoode  younger,  and  his  fore* 
tbe  hsill  writs,  titles,  rights  and  seourities  of  the  lands 
above  dlspuDed,  cdd  and  new,  made,  granted  and  conceived,  or 
*Wcb  Titsjr  be  interpreted  to  be  conceived,  In  favours  of  me, 

pivdecewors  or  authors,  of  or  concerning  the  lands,  mill, 
AiU  llMi,  mottnres  and  sncken,  teinds  and  others  above  dis- 
POM^lir.aw  part  or  portion  thereof,  or  pertinenu  of  the  same, 
^^fMeomnjr,  and  without  prqadice  of  the  generalit)^  fore- 
■^4HAr  alia,  the  disposition  of  1746  uf  infer  alia  tbe  lands  of 
^d£«|0i'tbe  mili,  mill  lands,  molturea,  sncken  and  sequels 
Jjjjjt^anted  by  Thomas  Hay  to  Alexander  Hay  the  second, 
-SMB*'*^*'  dauses,  tenor  and  contents  of  the  said  writs 
^''a'MUb;  gtnenlly  and  particnlarly  before  assigned,  in  so 

M  aiMinH  ttM  landi^  oiill,  mill  lands,  malturea,  sncken 
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and  sequels,  tdnds  and  others  befbre  dlspmed.  with  all  action 
and  ezecntion  competent  to  follow  thereopom" 

With  this  disposition,  Alexander  Hay  the  second 
delivered  up  to  the  sud  John  Spottiswoode— 
"  the  articles,  being  Kos.  8d,  4th,  5th,  9th,  lOth,"  (being  the 
disposition  containing  the  clanse  of  warrandice  first  abuve- 
menUoned),  •*  nth,  12th,  IStK  Utii,  19th,  and  SSthoT  an  in- 
ventory of  writs  of  tbe  lands  above  disponed,  and  other*, 
signed  by  the  said  John  Spottiswoode,  elUer,  and  me,  ai  reU* 
live  to  the  foresaid  minute  of  sale." 

The  claimant,  in  1810,  served  himself  heir  in  general 
to  his  father,  aud  completed  his  title  to  the  lai^  of 
Dods,  teinds  and  others,  by  sa«ne  on  a  crown-charter 
of  reaignation  jvoceeding  on  the  procoratory  contained 
in  the  dispontion  to  his  father. 
.  Andrew  Ker,  elder  of  Moriatoun,  one  of  the  grantera 
of  tbe  disposition  of  172G,  in  171^  exeonted  an  entail 
of  his  lands  of  Kforistoun,  Dods  and  others,  in  favour 
of  Andrew  Ker  the  younger,  the  other  granter  of  that 
dis^aition,  and  a  scries  of  heirs.  The  re^ndent  was 
infoft  in  the  entailed  lands  as  heir  of  tullie  and  provi- 
sion under  the  destination  in  this  entaU. 

Subsequent  to  1723,  three  separate  augmentations 
were  obtained  by  the  ministers  of  the  pariM  of  Leger- 
wood — the  latest  in  1818 — by  which  the  amount  of 
stipend  payable  from  the  tetiidB  of  the  lands  of  Dods 
wssgreatly  increased  over  what  it  was  in  1723. 

The  proBent  was  a  process  of  ausmentaUon  and 
locality  of  the  stipend  of  the  parish  or  Legerwood,  in 
which,  augmentation  having  been  awarded,  Mr,  Spottis- 
woode, in  the  locality,  on  the  statement  that  Mr. 
Scymer  had  abundance  of  teinds  arising  out  of  his  own 
lund«,.oa  which  to  allocate  the  previous  augmentations, 
as  well  as  that  granted  in  the  present  process,  claimed 
that  Mr.  Seymer  should  restore  those  portimiB  of  Mr. 
Spottiswoode's  teinds  evicted  hy  the  augmentations 
formerly  granted,  and  further,  should  exempt  and  free 
him  from  the  augmentation  awarded  in  the  present  pro- 
ceea,  and  now  about  to  be  allocated. 

Mr.  Seymer  pleaded,  inter  alia — 1.  That  the  oUiga- 
tion  founded  on  not  having  been  duly  tiranvnitted  to  tha 
claimant,  he  had  neither  title  nor  right  to  insist  in  it. 

The  Lord  Ordinary,  on  20th  July  1850,  prooouncod 
the  following  interlocutor: — 

"  Inthe  question  between  Ur.  PpotUswoode  and  Mr.  Seymer, 
finds  that  by  dl^porition  dated  8th  January  and  28>l  Febroarjr 
1726,  Andrew  Ker,  younger  of  Moristoun,  patron  and  titular 
of  the  teinds  of  the  parish  of  Legerwood,  and  heritable  proprie- 
tor of  certain  lands  Kpecified,  thereby  disponed  and  conveyed, 
in  favour  of  Alexander  Hay,  advocate,  tbe  lands  of  Dods  and 
others  in  principal,  and  also  certain  other  lar4da  in  siiccial  and 
real  warrandice,  inier  aUa,  against '  all  tacks,  inldbitioiu;  Inter- 
dictions, apprysings,  adjudications,  reductions,  Improbations, 
minlsterti'  stipends,  schoolmasters'  fees,  and  augmentations 
thereof,  tithe  duties,  and  annuyts  of  tUbes,  and  generally  from 
all  other  perills,  dangers,'  Ac.,  excepting  from  tha  said  warran- 
dice, tack  in  favour  of  Margaret  Bell,  and  also  the  'snm  of 
eighteen  pouniJs  Scots  money,  as  the  vicavago  tithes  of  the 
raid  liiiids.  payable  yearlyto  the  minister  of  E>egerwaod:'  Finds 
thnt  the  said  Alexander  Hay  having  bet-n  inftift  on  the  Raid 
dispodtion,  ezeuuted,  on  the  26th  June  1730,  a  procoratory  of 
resignation  containing, infer  aUa,  the  said  lands,  both  principal 
and  warrandice,  in  favour  of  Mr.  Thomas  Hay  his  eldest  BOn, 
and  bis  heirs  male,  whom  failing,  his  heirs  female,  whom 
failing,  certain  other  beirii.  with  a  prohibition  against  any  al< 
teration  of  the  order  of  snocession :  Finds  that  on  tbe  12th 
Febnury  1733,  the  said  Thomas  Hay  obtained  aj^wn-chsttL-r 
of  resignation  proceeding  on  tbe  said  procoratorr.  and  which 
charter  also  contained  a  confirmation  of  thv  difrtrntion  bv  the 
said  Andrew  Ker,  dated  8th  January  and  23d  Febmarv  1726, 
with  tbe  intttument  of  loslne  following  thereon,  In  the  aano 
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manner  Hif  eveiy  word  tftcrtof  had  been  eohtiUned  ia  ttM 
said  crowD-charter;  and  finds  that  on  Uw  17th  day  at  Angnst 
1783,  th«  said  Thomas  Hay  wu  tnfeft  on  the  said  crown-^barber, 
and  bU  infeftmeDt  daly  recorded  :  Finds  that  by  tbts  pro- 
pnlidon  o(  the  saccession  in  favoar  of  Thomds  Hay,  the  eldest 
■on  ofthe  said  Alexander  Bay,  he  became  fally  vested  in  emy 
right  Mnipiteni  to  Us  fatbef  nnder  the  foresiUd  disperition  by 
the  fttid  Andrew  Ker,  and,  in  pat^^oular,  in  the  dtame  of  war- 
randtoe  and  obll^tion  to  relieve  from  stipend  or  telnd  duty 
beyond  the  amount  of  the  ricarage  of  £18  Scots;  and  that  on' 
the  death  of  the  said  Alexander  Hay,  no  general  service  was 
required  on  the  part  of  the  said  Thomas  Bay,  to  take  np  the 
foresaid' oUdbo  of  warrandice  and  oUigirtlon  of  relief :  Finds 
that  by  diBporition  dated  7th  Harch  1746.  the  aaid  Thomas 
Hay  conveyed  in  favonr  of  his  eldest  son,  Alexandvr  Hay,  iiUtr 
cUa,  the  said' lands  and  warrandice  lands,  whieh  disporitfcm 
contained  an  assignation  of  <  the  haillwrittes,  evi€tento,  rights, 
titles  and  seomities,  old  and  new,  of  and  concerning  the  said 
lands,  barony  and  others,  made,  granted  or  concdved,  in 
livonro^m  ormyanthoiS)  with  tMserenl charters, apprys- 
Ingi,  wlJndlcAttMis,  dtsposltioi^and  oonTVyanoM  thereof;  and 
the  pcocnratoriefl  of  resignaUon,  preoepts  of  sadne,  and  haiil 
other  dauaee  therein  contused  r  Finds,  that  on  the  16th 
November  1786,  the  eaid  last  mentioned  Alexander  Hay  dis< 
poned  the  said  lands  and  others  in  &voar  of  Jobn  Spottts- 
woode,  then  younger  oS  SpotUswOode,  which  di^xMitioa  also 
contains  an  ample  airignstitm  to  the  whole  writs  and  evldents. 
and  spedally  to  the  said  disporitlon  by  the  said  Thomas  Bay, 
dated  7lh  March  1746,  with  the  whole  clauses  therein  con- 
tained, and  all  action  and  execution  competent  to  follow 
thereon ;  and  along  with  the  disposition  in  favonr  of  the  said 
John  SpottiBwOode,  there  Were  delivered  np  ^e  whole  of  the 
writs  above  mentioned,  and  patticolarly  the  foresaid  dispoai- 
tion  first  mentioned  by  the  said  Andrew  Eer,  dated  8th  Jann. 
ary  and  28d  Febrnaiy  1720,  oontalnlDg  the  said  daase  of  war- 
randioeand  obUgatlon  of  relief :  Ftndsthat  John  Spottiswoode, 
pow  of  flpotttswoode,  completed  hi8.titles  to  the  said  lands  and 
others  by  general  service  to  his  fiUber,  the  last  mentioned  John 
Spotlisvoode,  and  crown>charter,  proceeding  on  the  procara. 
tory  contained  In  the  foresaid  di^Kxritlon  of  16th  Kovember 
176iS,  whereby  the  said  John  SpottiswoOde,  new  Of  Spetiis- 
woode,  is  fully  vested  in  all  right  to  the  mid  laodtolEtods, 
and  teinds  thereof  and  to  the  clause  of  warrandice  and  obli' 
sation  of  relief  ftt>m  angmentatjon  contained  in  the  foresaid 
nrst  mentioned  disposition  of  8th  January  and  2Sd  Febmary 
1726,  granted  by  the  said  Andrew  Ker :  Therefore  repete 
the  pleas  of  the  reuiondent,  and  finds  the  aaid  John  Spottisr 
woods,  now  of  Bpottuwoode,  entitled  torellef  aoomdioffty ;  and 
appc^U  tha  case  to  be  enrolled,  In  order  that  the  esteni  to 
which  relief  can  be  given  la  this  loealtty  may  bo  ascertained : 
Finds  the  said  John  Spotfelswoode  entiUed  to  the  txpemdi 
incurred  on  this  head.  . 

"Note.— I.  After  the  decision  in  the  case  of  The  Doke  of 
Boxboighee.Maninis  of  Lothian.  284  January  183^.  16  Rbaw, 

fc841,  (he  Lord  Ordinary  cowiders  there  can  be  lio  donbt  as 
su^ainiog  the  competency  of  giving  relief  on  a  personal 
obligation  against  future  augmentations  to  a  certain  extent, 
and  in  adjusting  a  new  leodity.  2.  Neither  can  it  be  con- 
tended that  the  negative  prescription  runs  generally  against 
the  obligation  from  its  date — else  t}iis  would  defeat  its  object 
entirely — but  only  from  the  dato  of  each  augmentation  and 
locality  oude  without  cbaUeoge  against  the  rl^  of  relief- 
Lennox  V.  Hamilton,  14th  July  1848,  6  Donlop,  p.  8£7.  8. 
Not,  if  the  obligation  be  one  granted  by  the  proprietor  of  the 
lands  from  whom  the  title  of  uie  party  flows  to  his  represi)nt». 
tive,  can  there  be  any  qaestlon  that  such  party  is  tiaue  In  the 
relief;  and  in  this  case,  on  the  con^tmction  at  the  import  dt 
the  obligation,  no  question  was  ridsed. 

**  Indeed,  4.  The  main  strength  of  Ur.  Scmneifs  plea  wa« 
rested  on  the  ground,  that  the  obligatiou  <^  relief  was  one. 
merely  personiJ,  and  did  not  attach  to  the  lands,  nor  was. 
conveyed  along  with  these  lands ;  and  the  judgment  in  the 
House  of  Lords  in  thecases  of  Uaitiand  i>.  Home,  2lBt  February 
1842  (8.  Bcil'a  Appeal  Oases,  vol.  i.  p.  1),  and  Sinclair  v.  The 
Uarquis  of  Breadalbane,  14th  August  1846,  (Scottish  Jurist,  toL 
xvUl.  628),  were  strongly  fohnded  on.  In  the  former  caw,  tba 
true  natnre  of  an  obligation  of  relief  Aom  augmentation  is 
sliewd  to  be  not  a  warrandice  which  necessarily  runs  with  the 
lands,  but '  a  contract,'  as  Lord  Cottonham  expresses  it^  <  per. 
fsctiy  o(dkteraI  to  the  subject-matterof  the  aaU  It  ia  a  con. 


tract,  that  In  a  particaUar  einu»  happening  to  dbailiih 
value  of  the  property  sold,  tiie  vendor  shall  «ome  is  .ud  i|. 
denni^  the  ptqtchaser  against  the  dinUnntioti  of  iosiM  m- 
taintd,  by.  the  exeroise  of  that  legitimate  au^ority^ 
part  of  the  Income  arising  fhnn  the  (elads  may  ha 
the  support  of  the  minister.  That  such  aoontiactmuttlh 
subject  of  aadgriation,  and  may  be  paased  from  one  bssd  it 
Roothei^  is  not  now  in  dispute.'  The  qnection  then  vm,  a 
his  Lordship  again  puts  It,  *  {f -it  requires  a  particoli^  tmp^ 
tion  of  the  benefit  of  this  contract,  what  endence  ban  ve  i 
any  such  asrignAilon  1  Upon  this  there  Is  a  total  tbteoct  i 
all  evidence^*^  All  that  seems  to  follow  from  Vak  h,i^t 
party  may  have  right  to  the  lands,  or  be  in  |iiiiiiiialiiii  ef  tb 
lands,  iKthout  there  b^ing  sny-evidenoe  Uial  hs  li^  i  ti|U 
to  the  obligation  of  relief.  In  the  case  .before  tbeii).tiwH«« 
of  Lords  held  that  the  party  had  entirely  bUed  lo  muct 
himself  with  the  contract.  But,  on  tiie  other  ha&^'thejrdil 
not  hold,  that  a  party,  shewing  be  was  in  possesnoo  of  the 
9ndfiV  the  contract,  reqoiiedtoshew  this  by  any  titiesstpuifc 
from  those  by  which  he  acquired  an4  held  the  I&ndi,iitbn 
titles  also  imported  ah  assignation  In  his  favour  of  ti»  ngii 
of  relief,  In  like  manner,  in  the  case  of  the  Marquis  of  Brai 
albane  v.  Sinclair,  Lord  Campbell  held-r-I«f ,  that  an  oUigitu 
of  this  lund  did  not  go  to  execntprf^  and  that  it.  nigbi  be  n 
far  collateral  as  not  necessarily  to  pass  with  the  landiot  toai 
to  a  singular  successor ;  2d,  that  the  puty.  there  dumiog  ih 
relief  did  not  sufBciently  connect  himself  with  the  coDtnct 
within  Whh^  the  relief  was  stipulated,  but  mwely  dsimed 't 
asif.it  went  with  the  land  as.  a  maitet  of  Oodne.,  GaiUia^ 
there  is  no  decision  that  a  separate  title  requirss  to  \>t  mU 
up  to  the  obligation  under  the  coutract,  or  that  It  is  not  cl^ 
able  of  assignation.  The  proper  mode  of  conveying  s  ^■ 
sonal  oUigation  of  warrandice,  (which  to  Aat  effint  is  sea- 
rect  enough  description  of  the  obligation  of  yelief)tistr« 
aaiignation  to  the  writs  and  evidents.  Lord  Sitolt  i^^^ 
8.  46), '  as  to  the  warrandice  in  dispositions  and  resjgBuaK 
it  is  unquestionably  personal,  and  cometh  not  within  fi»  » 
feftment ;  but  though  it  be  granted  by  the  'sqperSoi  ia  ds 
infeftmenti'yet  it  is  but  a  penooal  obligation  '(nqwiis)  oAa 
ing  to,  nor  carried  with  the  real  right,  and  theremie  tbs 
gulu  successor  of  the  superior  or  author  is  not  o.l>^|e4  ilttt 
warrandice ;  neither  doth  the  djapotitiui  or  lofaRiaut  bm 
the  vassal  carry  to  his  Angular  successor  the  li^hi  of  tbi  w- 
randice,  uolera  it  be  assigned  specially,  or  genmllf,  )ft 
assignation  of  the  writs  and  evidents.' 

*'ilx.  Enktne,  In  reference  to  this,  states  The  otam- 
tion  made  by  Stair,  (2.  8.  46,  v.  1),  that  thepbUgmt^ofnf- 
rHndice  in  dispositions,  because  it  is  personal.  Is  not  Bi» 
ferred  by  the  vassal  who  is  vested  with  it,  to  bis  diyttw* 
singular  successor,  uD\tM  It  be  either  ^edaily  exprepedju- 
signed)  in  explicit  words,  or  generally  In  thea«ignatk»<f  ft> 
UtJe-deeds»  seems  not  to  be  founded  In  laa^  tan  the  ligtt  d 
recourse  upon  t|te  warrandice  twing  pa^tof.the.tiglttalti* 
subject  Tested  in  thedisponer,  ought  as  such  U>.  be  tmitib^ 
him  who  divests  himself  of  all  right  be  ean  vlain  toitiafc<v 
of  the  disponee,  though  it  should  not  be  oonveyed  psriyass 
But,  indeed,  the  observation  can  be  of  little  use  In.  pM»a 
because  dispositions,  by  their  uniform  style,  bear  a>cMsti*. 
veyingalltbe  title-deeds  of  the  subject  diitpq^«dia^«iv^ 
the  disponee,'  Mr,  Spottiflwoode,  ,in  the  prgantj  pdit  fclH^ 
tained  an  assignation  to  the  writs,  and  erideni|)L  juid,|jM>^ 
the  obligation  is  to  be  tormed  personal  waiSMtdl9e>«r«|>^ 
contract,  he  has  obt^ed  asngnation  to  that  iiiiiUiMt*^ 
actual  detivery  of  tiie  instrument  by  wbioh  Andrew SipM** 
bound  to  relieve  Hay  and  his  suocesBora  in  thn  lands  oflWH^ 
future  augmentation.  This  ntay  not  be  an  oh 
neoeesarily  runs  with  the  lands,  but  It  is  one  in.J 
owner  of  the  lauds,  ami  availaUe  to  him  only.  ,j[t 
ing  necessarily  seiMtrated  from  the  right  to  tlje  lax 
It  Is  capable  of  bdng  assigned.  Aasighation  to 
evidents  is  surely  a  competent  mode  of  asslgi ' 
having  been  done,  Mr.  Spottiswoocle  is  In  th»J 

"  But  it  was  contended,  that,the  obligpition. , 
original  Alexander  Hay  never  was  conveyed  bye 

and  that  it  still  remained  in  ids  hcerfditM  '  

irhiob  did  not  go  to  'executors,  bnt.os{ 
by  a  general  swrioe.  It  is  true  tli^ 
npon  a  procuraioryg^ted  by  bis  bth^fi^ 
succession.    But  the  charter  of  resigaa^qsto' 
npMi  that  procniatory,  contained  an  iiTpnm 
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the  €H«twrflkBt  %7  AtKbeir  Ke^,  «nd'  tilfciftiiMnt  <fMlo«1ogr  «n 
ft.-  ThkKm,-tii0mlM«vito<>d-iti  thefenrifffat^o^^ 
to  ttifr  dtflporiHoo;  and  erehrthlng'  contAlned  in  It  Hri  rcqblrMl 
n<*  geoeml  sArrf re  to  take  it  tip  aftfer  hin  father'B  death.  From 
him  It  WW  Rfcotarly' tnoamltted  downwards  iill  It  cstnie  Into 
the  ptumn  M  Mr.  6potttBwt>ode,  and  thas  there  here  extats'  the 
very  tblng  wbtcb  was  awaBtiog;  1o  tfae  c«mb  of  Maitland  t). 
Hontq'and  filndarg.  Brwidalbatie^— See  ^rtber  Ati- tbl0  head, 
a]M  <h«  CMB  of  Letmox  v.  HamHton,  14th  Jutv  1648, 6  Doir- 
lop»188T."' 

31r.  Seymer  leclumed. 

Partiea  having  been  heard  on  the  reclaiming  note — , 

7.orif  iVe«<fcn(.-=-In  the  Tlew  which  1  take  of  the  judgment 
of  the  House  of  Lord^  I  confess  the  law  applicable  to  the  point 
on  which  I  think  the  caffe  tonMi,  appears  to  be  In  an  tmsatis- 
factory  state  as  to  its  cftrtalnty ,  In  the  first  case,  that  of  Horn^, 
certain  doctrine^  were  laid  down,  as  to  the  true  meaning  and 
character  of  a  clause  of  this  kind,  by  Ziord  CottenhUm,  which 
I  think  were  as  dearly  laid  down  by  the  Ixird  Chancellor,  to 
the  effect  that  such  obligations  were  not  to  be  looked  on  as  part 
of  the  warrandice  against  eriction,  but  as  separate  obligationii. 
That  seems  to  have  been  assumed  again  In  the  case  of  Siodair. 
fcio  Ear  as  I  can  see,  I  do  nnt  see  my  way  in  oppositfoD  to  that 
doctrine,  nor  am  I  in  myself  Inclined  against  it  Then  there 
comes  to  be  a  difficult  question.  In  Sinclair's  rase,  the  point 
was  raised,  whether  the  clausoofasgigoatiDn  of  writs  was  asuf. 
ficient  transmission  of  an  obligation  of  this  kind.  But  the  Im- 
portant point,  which  I  think  requires  a  little  more  clearing  up 
here,  was  this,  that  while  this  was  held  to  be  a  sort  of  personal 
obligation,  it  was  laid  down  that  the  right  did  not 
lands;  but  it  was  also  laid  down,  that  it  was  nota  rightwhlch 
belonged  tD  the  executor.  If  so,  what  I  wish  to  hear  more 
argument  on  Is,  how  (s  this  right  transmitted  F  Does  It  reqnire 
fferrlce  or  not  ?  If  It  Is  to  be  held  that  It  does,  that  would  be  a 
▼ery  large  question.  For  there  are  many  clauses  of  such  war', 
ranty,'  which  hare  been  understood  to  hare  bedn  so  transi 
mltttfd.  At  anj  rate,  I  am  not  aware  of  any  case  In  whleb  the 
Iieftr  mode  up  a  aqtarate  title  to  that  clause.  I  should  like  smue 
more  argument  on  thls'point.  If  it  Is  to  be  beldanghtwhich 
passes  without  service,  many  of  the  dangers  apprehended  from 
the  Judgment  of  the  House  of  Lords  would  be  remored. 

Lord  FvUerton. — I  am  of  the  same  opinion.  I  hare  always 
felt  great  difflenlty  as  to  what  was  the  mode  df  transmission  to 
which  tiw  Honie  of  Lords  pointed,  and  In  what  was  likely  to 
resnlt  fh»n  the  i^ews  ezpnased  by  thdr  Lordships.  Tlw  obH- 
^tlon  Is  not  warrandice  prcmer,  and  therefore  doM  Hot  run 
with  the  lands.  It  seems  rather  a  personal  obligation  which 
runs  with  each  heir. 

Lord  Ivory^l  should  like  more  argument  on  two  points — 
irat,  whether,  In  the  descent  from  the  ancestor  to  the  heir,  any 
«nd  what  formal  inTsatiture  Is  necessary;  and,  atantUg,  whether 
tlie  right  Tests,  like  a  tack,  ytto  Jure.  If  It  does,  thai  falses 
i  very  Important  question  here  as  to  the  effect  of  tiie  InTentory. 
/j>rd  Ouninghame  concurred. 

Ths  Court,  ordered  additional  argament  by  one  counsel 
mMdadoh' 

Sb/ibifor-6<aiieraZ  for  respond 
rhe  question  fbr  distfosrion  Is,  now  a  right  df  wamndlet  i^^filnH 
tugmentatlon  of  stipend  Is  to  be  transmitted.  '  After  the  de-- 
•Isions  of  Home- and  SlncliUr,  It  cannot  be  doubted  that  such 
I  right  does  not  n^cenarily  mn  wHh  the  lands.  The  House-  of 
Liords  have  held  that  it  must  be  transmitted  in  some  way  sepa  ■ 
-ate  from  the  lands ;  and  the  qoestton  la,  what  la  that  way  f 
Antecedent  to  this  qnestton,  ft  is  Teiy  dotfbtM  whether  an 
>l)?lgation  Bff  well  defined  as' this  now  is,  tAa  be  made  the  snb^ 
ect  of  claim  in  an  action  such  as  the  present,  Which  Is  dot  ^ 
personal  action  by  the  allied  creditor  In  the  right  but  a  rtel 
LCtion;  where  the  parties  are  not  persons  against  persons,  but 
ands  against  lands,  while  the  ot^ect  of  t^e  cMm  is,  founding 
>Q  a  personal  obUg^t^n;  to  burden  the  teinds  of  the  debtor 
n  that  obliMttion.  ^ere  certainly  seemi  an  anomaly  Ih  mcb 
trocedvre.  it  is  maintained  here  that  the  debtor's  tanda  are 
ufBdent  to-meet  the  claim  of  exemption ;  but  snppesing  they 
vere  altogether  etbansted.  It  would  be  difficult  to  extricate 
he  maeterin  this  form  of  action.  Passing  on  from  this  point,' 
ake  thecase  as  one  of  contract  afftfCtlng'Uid  lands  and  tefuds, 
inder  which  Spottiswoode,  pn^etor  df  these  lands,  tieek* 
«  be  rfd  of  all  aqgrnentatitm  for  erer,  and  to  burden  Seymor^s 
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^aiMiwIth'ttaianM,— the  ^oestion  is,  bow  tiie  traataoMon  of 
that  riglit  Is  to  be  made.  It  matim  litU*  whether  the  obU>. 
gadoa  be  heritaMe  or  moreable ;  but  I  Ukt  ft  tm  Ueritabkv 
slnoe  it  baa  tefsrsnoe  to  land.  First,  then,  does  It  teqUiie  ssr- 
*iee,  vr  wUMt  pass  without?'  I  submit  serrice  Is  re^p^te* 
the  ge«)etal  rule  being,' that  heritable  snbjeots  reqaire  serrko. 
No  bellUAlet%tit  can  be  exetOptsd  from  that  rab  unless  It 
can  bviAMwa  to  be  necially  exempted.  Oertain  exemptions 
ase  mentkmed  by  the  InsUtuttonal  writers— &  Stair,  6,-  4  and  6 ; 
81b8ll.8,77aDd78;  'BeU'sPtiik.§1864.  Some  of  tbtee  are 
earily  Aspnsed  of— «nch  as  titles  said  dignities;  wfalcb  are  not 
properly  part  of  the  heritable  estate.'  Temporary  rights,  how* 
ererj  are  said  not  to  require  service.  If  that  t>e  correct,  the 
answeri^  Uia*  this  la  not  a  tsmpOTory -right  Bat  ^at  is  not 
tbe<iiRhtiw«y-in«MGbtoTievtbemattBr.  The  oaiglBal  ob^ 
Jeetvf  serrioa  was  tbe  transmMon  of  strictly  feudal  estates; 
bat  by  degrees  the  ose-of  sen^  was  extended  to  other  hert-- 
taMe  tobjecO^  particularly  bonds  and  obllgatiana,  and-acoord- 
in^y  oH  heritaUe  bond>t  andeTSn  pciaonal  bonds^  exdnding 
execntora.  wb«>re  there  Is  no  nominstim  -substitotd;  requha 
servIo>^  Erskj  3, 12  j  and  ereu  where  a  person  Is  named  m 
sabetitot^  bat  betwe«n  Mm  and' the  deceased  there  is  inter* 

rmed  a  series  «f  bdn,  tbe  penon  named  reqniree  to  serre— 
Ersk,  8,  78 ;  Vdtch  «.  V^oong,  2itb  Uay  1808 ;  M.  App.  8et^ 
vice  aad  Gonf.  Ko.  4,  ^  Lord  Frerident.  The  right  here  la 
qoestled'dose  not  come  within  any  of  the  exemptions,  and 
most  tlwrefkce  .be  dealt  with  under  the  general  rule.  It  is 
analogonstioaboad';  there  isadebtoraod  a  crsditor.aadtbe 
t,like  ibat  contained  i"  beritoUe  Ixind^ transmits  byoer* 
.  Tbe  ori^nal  obUgation  wua  oenMittded  by  the  £em  lu 
ihvottr  of  Alexander  Hay  senior,  who  resigned'  tbe  lands  in 
fiiToarof  hisson.  -  Tbe  80(hi  took  Infeftmetrt' On  a  charter  pro> 
ceedlng  on  that  resignation.  He  tberrt)y  acqnired  the  pio< 
perty  of  the  lands,  ao  donbt,  and  all  that  the  saperior  conld 
giwtibn'; ,  but  ttie  coperior  could  not  give  him  thia,  wMch  was 
a  oonateml  rig4it,'ana  remained  in  the  &linr.  Hay  tbe  eon 
was  merely  a  disponee*  end  lield  no  general' title.  Ftcst,then; 
k^rif^tin^Dsetioapart  of  the  feodid  estetef  If  so.  my 
argnment  is  at  an  end  Bot  it  is  ntot  part  of  tfae  feudat-estatAi 
Then  tbe  question  remains,  does  it'  reqnire  serrioe  f  I  midui 
tafa,-tfaat-not  being  qMolally  exempted,  it  desi  Dykaa  or 
U'Kensie  e.  Uanbsll.  18th  Feb.  1884. 

\Lotd-  Pr€ridmd.-^1I  we  hold  that  the  right  goes  to  Hhy/what 
do  you  say  as  to  the  ti'ansmisslon  to  Spottlswoode  1] 
I  say  tbe  clauses  are  not  sufBclent  to  convey  the  obligation. 
They  merely  convey  writs  and  evidents  generally,  and  do  not 
convey  this  oUlgation.  But  T  admit  that  is  a  very  nice'ptrt 
of  the  case. 

JiaiUie  for  claimant— 

I  lay  aside  die  qaestion,  whether  this  be  a  pn^wr  ohuise  ot 
vsomattlce.  Tlie-qaestkMi  is,  whether,  snnNNdng  ttiis  to  be  an 
OUtgatiOn,  the  right  in  which  does  not  ran  with  die  lends,  it  Is 
transmttted.  A  doubt  was  stated  on  the  other' dde  as  to  the 
competency  <^  raisieg  soch  a  question  in  this  process.  1  did 
ttot  understand  that  to  be  before  the  Coort  Bat  after  what  is 
Idd'down  in  the' Lord  Ordinary's  note  In  Roxburgh  v.  Lothian; 
S3d  Jan.  1SS8,  the  conpetenoy  cannot  be  donbttd.— See  also  a 
Brsk.  10;  59i  Kerr  Dnke-  of  Boxbrnvhe^  IBth  ima.  M8t, 
Shaw^i  TriadBep.p.  M5;  and  94th  Hi^mii  Sh■w^iTWad 
Bep.pl  868.  In  fact  tbe  questiOD,  whether  efleot  can  be  given 
to  a  right  of  this  kind  in  ah  action  of  IdoaHtyv  i»on*  «bich  has 
never  been  raised  since  the  dedsloos  la  Borm  and  Smelmr'. 
Then,  what  la  the  tme  nature  of  tills  right,  and  bos'  it  been 
trannnhted  ?  Tbe  obllgatkm  is  one  w hiefa  ba«mHraT»  beeb  coo- 
sideied  of  so  peealiara  natare,  and  eo  iMn  to  that  of  wnmtn- 
d]o^•  as  to  have  been  alwaye  tieated  of  under  tint  imam  It  is 
nnder  that  name  that  Er^ne  treats  of  ll-^Sie  also  Canning, 
ham  «.  Cuthberteon,  37th  Jan.  1BS9,  Shaw's  Tebid  Bepi  pi  1T5, 
where  tin  opinion  of  the  whole  Court  was  taken,  and  all  the 
Ju^es  deal  with  a  ohnse  o(  this  kind  as  sobstanUoHy  a  dansa 
of>  wanaodlee.  It  Is  a  right  which  rdates  toan  bsritrtde  sab- 
jeot  via<  tebidsi  and  tbereean  henodenbtthatit  wasintanded 
to  pass  with  the  teinds' in  fcronr  of  the  par^  towbon  the  teinds 
were  granted,  and  to  that  person's  heirs  ud  assignees,  for  it 
ooold  beof  no  use  or  avail  to  any  one  else — CarmiohAel  e.  An> 
stnrther,  »d  Blsy  1891.  Hien,  how  Is  it  to  pass?  Tbe  re- 
spondeat  raaintalni^  hy  general  seHioe.  If  a  t>erBOn  dies  nnln- 
M%  all  his  righu  must  pass  eidi6r  by  general  service,  orwi^iit 
serrice  at  all  HewdidAlonndrt  Bay  the  Vest  deal  with  this 
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nutter  ?  He  wai  fully  vested  Id  the  whole,  and  he  transmiu 
the  whole  to  Thomas,  his  eldest  son,  who  was  heir  at  law  in  this 
right.  Bab  Alexander  Est  the  first  makes  over  tlie  fee  to  him, 
budeidag  him  with  a  proriiion  traosferriog  to  liim  the  pnqierty 
dtuitig  bis  own  life,  and  naerring  a  liferent  Alnumoer  Hay 
coi^  net  have  fallen  on  anj  better  form  of  deed  to  transmit  tUis 
right  to  his  son.  Thomas  got  from  the  crown  a  charter  of  n- 
sigaatioD,  and  tlie  whole  clauses  of  the  dispoaition  in  his  fatlier'e 
fiivour  were  confirmed  by  tlie  superior.  Kow,  after  Alexander 
Bmj  bad  exeoited  that  deed  in  farour  of  Tbomat,  he  was  alto- 
gether denuded,  and  Thomas  vas  in  right  of  the  tdadi,  and  of 
ail  oUigations  connected  with  them.  The  aigumeot  on  the  o|>- 
potite  side  is,  that-tbe  right  In  the  obligation  Rtilt  remained  iu 
Al«[aader.  But  be  bad  no  right  whaterer  to  these  teinds. 
Had  he  made  any  claim  under  the  obligation,  would  It  act  liate 
been  a  good  answer,  that  he  had  no  longer  any  right  In  the 
teinds,  and  that  this  was  a  relative  right,  relatlTo  to  the  teinds  f 
Tbm  WW  tbeo  oo  right  in  Alexan&r  Hay  which  ooald  liave 
beta  taken  op  by  general  service,  beeanse  tbe  right  which  be 
once  held  was  one  which  went  with  the  teinds ;  and  the  respon- 
deni^s  case,  therefore,  comes  to  this,  that  unless  tt  waa  directly 
granted  to  Thomas,  the  right  falls  altogether.  But  fbrther,  the 
assignation,  to  Thomas  was  sufficient  to  carry  the  right~  9  Boss' 
Lectures,  p.  290.  There  was  jost  as  gtyii  a  conveyance  to 
Thomas,  as  if  Aleiaader  had  died  unlnfeft,  and  Thomas  lind 
taken  oat  a  general  aenrice  frmn  the  superior.  Or,  supposing 
Atounder  to  liave  died  infeft,— ^n  that  case,  Thomas  would 
have  taken  out  a  spedal  service,  and  got  a  precept  from  the  su- 
perior. Bat  thesuperior  would  havepsssed  no  more  to  Thomas 
than  was  passed  by  his&tber'sdeed.  A  special  service  includes 
and  carries  all  the  rif^ts  carried  by  a  general  service — 8  Ersk. 
8, 7$;  Sinclair,  ISth  Jon.  1S44.  fHweonve^nee  to  Thomas  in 
his  chamoter  of  heir  was  eqnivaleot  to  service.  After  that,  he 
could  not  have  taken  oat  service,  simply  because  he  alrndy 
helA  tbe  whole  rights  which  hid  been  la  his  fetber,  and  there 
rraiained  nnthlog  to  serve  to.  If  it  be  admitted  that  a  special 
service  carries  all  tbe  rights  carried  by  a  general  service,  there 
was  a  eufficieot  transmissioo.  If  It  be  nuiotained  that  a  special 
doea  nob  Indnde  a  general  service,  then  I  deny  that  thia  right 
nquirei  aervioe  at  alL  Tbe  view  takea  of  the  aathnltlea  on 
tbe  other  aide  is  erroneous^  Stair,  6,  S.  This  anthor  si^s,  that 
rights  having  a  tract  of  time,  do  not  reqaire  service.  It  is  urged 
that  this  only  refers  to  rights  that  are  temporary.  But  what 
Lord  Stair  nays  is,  that  rights  having  a  tract  of  time  do  not  fall 
to  executor*.  Whether  they  are  perpetual  or  not,  does  not  affect 
tbe  question,  whether  they  are  to  be  taken  up  by  service  or  not ; 
fiw  a  bond  ezdtidiog  execators  is  not  perpetual,  but  requires 
service,  and  a  tack  wliich,  though  perpetual,  would  against  heirs 
be  perfecUy  good,  ii  taken  np  without  service.  TTie  general 
rale  stated  by  the  authorities  is,  that  a  right  having  a  tract  of 
ftatoie  time,  is  taken  np  witbont  service — S  Ersk.  2,  6;  Belt's 
triad  pies,  w  ny. ;  Carmivhael  st.  Anstrotber,  irf  sup.  And  the 
real  reasoa  why  such  « li^t  does  aot  require  aervice  is,  that  it 
cannot  transmit  to  the  ececator,  and  therefore  must  go  to  the 
heir ;  and  tbe  more  it  is  maintained  that  the  right  at  present  in 
question  is  not  a  right  which  goes  with  tbe  lands,  the  more 
tiroogly  do  the  authorities  apply.  It  is  an  heritable  right,  no 
doubt,  bat  that  dou  not  render  service  necessary,  for  iu  heri- 
taUe  chataoler  arises  solely  from  iu  having  a  tract  of  future 
tlmoh  lafiuit,  io  our  older  law,  general  service  was  not  re^wded 
as  a  mod*  of  passing  a  right  at  all — it  was  not  introduced  to  tint 
«fibot  till  a  oomparatively  tste  period.  In  Hume  e.  Johnston,  M. 
14,876,  Itwas  flrrt  decided  that  taeks  pass  without  service,  but  tlie 
reason  of  that  was  the  universal  uustom — such  a  tiling  as  serrice 
to  a  tack,  was  unknown.  Thus  the  bare  custom  of  law  has 
establistied  that  Certain  righu  pass  without  service, — and  if  so, 
the  qnestloa  is  deciuve,  whether  a  general  service  was  ever  ob- 
taiosd  for  pneing  ■  right  each  as  this.  I  do  not  say  that  such 
a  right  no  with  tbe  lands ;  it  was  transmitted  in  tbe  way 
propet  to  sooh  rights,  without  sfffvice.  Then,  is  there  anything 
in  the  casts  of  Notm  and  Sincimr,  leading  to  the  inference,  tliMt 
the  r^hl  in  the  present  case  has  not  been  transmitted.  In 
Jfcrtm  it  was  decided  that  the  right  there  had  not  been  tram, 
mitted,  bat  it  was  nob  said  that  the  ordinary  form  known  in  the 
law  of  Sootland,  of  teansmftUog  rigbu  of  this  nature,  would  not 
transmit  this  right.  In  Stne/nV*  case,  tbe  mode  of  iransmtseion 
was  very  peculiar ;  but  as  to  tlie  precept  of  elan.  Lord  Moncreiff 
distinctly  says  it  could  vest  or  transmit  nothing  except  the 
tirudal  estate,  as  standing  by  the  invettiture.  Now,  here,  the 
charter  in  faroor  uf  ^lomas  Qiy  ma^  mention  of,  and  spe- 


cially confirms,  the  disposition  onder  which  he  takes— 3  Suir, 
i,29.  Theu,astotheremaiDderof  Uie case:— The  transmisnoa 
from  Alexander  Hay  the  first  denudes  him,  and  then  Tboatu 
disponea  to  Alcotandn  Hay  tiw  leeood  with  u  asa^Mtioii  of  ifas 
writs  and  evldtnu,  and  whole  other  clausea.  Now  tiiat  cbmn 
of  assignation  of  wriu  and  evideots  Is  much  broader  than  the 
parallel  clause  in  Sinelair'4  case,  and  constitutes  a  perfectly 
sufficient  transmission  from  Thomas  to  Alexander — 3  Brsk.  9. 
46.  If  so,  there  can  be  no  question  but  that  the  transmission 
from  Alexander  Hay  tbe  second  to  Spottitwoode,  it  laflBcienl 
also.  The  qneationt  bowevei;  items  to  ton  on  tbe  MifflcteiK^ 
of  thof  transmlsskm  of  the  right  fhmi  Alexandn-  to  Tbcnas. 
If  that  be  held  not  sufltden^  I  maintain  ^t  this  ia  not  s 
right  to  be  uken  up  by  general  seriice.  It  is  one  of  tboae  ino- 
minate  rights,  heriuble  by  reason  of  .its  eudutaoce,  tor  wluiA 
general  service  is  not  necessary.  onus  does  not  He  on  the 
claimant  to  shew  that  service  it  not  necessary,  but  oo  tile  n- 
tpopdent  toahew  that  it  Is.  There  are  many  IwritaUe  r^ts 
whiebdoDotieqalrtMrviot;  In  tbe  cast  of  tacks,loiiDenHnl 
ttsagt  alone  has  been  held  sofflcieDt  to  exempt  fbom  tervk& 
And  if  there  be  nothing  in  our  law  which  renders  service  necet* 
sary  in  all  heritable  rights,  there  is  nothing  to  render  it  neee*' 
saty  in  this  cae^  if,  as  bei^  the  hein  are  mentioned. 

£«nl  iVsndM.— The  view  I  take  of  this  case  Testa  on  aveiy 
short  and  narrow  groond.  The  property  formerly  belonged  to 
a  fiamUy  of  the  name  of  Ker.  In  1726,  Andrew  Eer  disponed 
tbe  lands,  tdnds  and  others,  to  Alexander  Hay.  with  a  daws 
of  warrandice  "  from  all  and  sundry  wards,  reliefs,  &c.,  miais> 
ters'  stipend,  schoolmaflters'  fees,  and  aagmentations  thereof 
and  generally  from  all  other  perils,  burdens,  evictioaa^  tod  lo- 
conveuiences  whatsoerer."  That  sort  of  danse  (tloinly  am- 
tains  an  obligation  to  free  and  relieve  tbe  dlsponee  tttna  wag- 
mentations  of  mlnlsteis'  stipend,  and  it  treaU  that  mobtar  as 
a  matter  of  warrandice — whether  rightly  or  wrongly,  is  anatksr 
question.  But  it  does  treat  It  as  a  matter  of  warnuidioe,- and 
there  is  an  express  vxcvption  of  a  tack  to  Uargaiet  BA,  and 
of  tbe  lipmd  al  thai  timt payalU  to  the  minister  oi  XjegeffWaad» 
"  which  txaptiont  shall  noways  Irapcnt  or  Imjdy  any  contAVWU 
tlon  (if  the  elaim  ttf  tcarrandiet  before  written."  The  stipend  to 
the  minister  was  therufore  treated  as  a  matter  Calling  idfUa 
tbe  clause  of  warrandice,  and  I  believe  ft  wafl  to  toeotod  io 
cordance  with  the  view  then  taken  by  all  conveytAeneasta 
the  nature  of  such  au  obligation,  so  expressed.  Tbe  dust 
deals  with  augmentations  of  stipends  00  the  same  fetMtiag  «hh 
tbe  other  matters  Uiert  mentioned,  soch  at  ta<^  wadaat^te: 

Then,  in  17SS,  Alexander  Hay,  who  bad  so  aoqoired  Ha 
lands  from  Ker,  executed  a  procuratorr  pf  retlgnaUra,  vihan* 
by,  nnder  reservation  of  his  own  liferent,  fie  resigned  tbe  loaih 
teinds  and  others,  in  favoni  of  his  eldest  son  Ttunnae  Hnj,  «k» 
completed  Ms  title  by  cTown«htirter  of  i^gnatlcm.  Tkai^l 
understand,  was  all  the  title  be  made  up. 

Then,  in  1744,  Thomas  Hay  conveyed  the  lands  and  teiMlt 
to  bis  eldest  son  Alexander  Hay,  the  second  of  that  DonH^aad 
In  that  conveyance  there  is  a  clutue  of  assignation  at  "the 
bnill  writtes,  evidenta,  ri^ts,  titles  and  aecuritics,  old  and 
new,  of  and  conoerning  the  said  lands,  barony  and  oMmd^ 
made,  granted  or  conceived,  in  favours  of  me  or  my  tuttiiM 
with  the  several  charters,  apprirings,  adjndicatlont,  d%MMjr 
tions  and  conveyances  thereoi  and  the  procnraturiot  of  Aide- 
nation,  precepts  of  saidne,  and  haill  other  clauses  Ihrithi  4ea> 
taioed."  That  X  hold  to  be  a  conveyance  of  Uie  di^wttMoKef 
1726.  and  the  whole  clauses  therein  contained.  A  qoMMwa 
is  raised,  whether,  in  the  state  of  Thomas  Hay's  title  at  Cbat 
time,  this  could  mean  anything  more  tbanadilpodtloa'af  tto 
lands  and  teinds  with  the  clauses,  to  which  Thomas  Hsff  Ihea 
bad  riicht.  If  Thomas  Uay's  title  had  been  comptetpdllLW* 
other  fijrm,  the  case  presented  to  us  would  have  been  dHbnA- 

In  1786',  Alexander  Uay  sold  the  lands  to  John  ^>9(0Hap|» 
tbe  elder,  and  in  reAirunct  to  that  sale,  we  have  a  ■Miidfcrf 
sale  and  disposition,  and  relative  iuventory  of  wi£hk.  ^^Hp 
dispodtiou  contained  an  asrigoation  to  the  haiU  wAllpl 
titltis,  "  with  the  whole  clauees,  tenor  and  content^ 
writs  and  evideots,  generally  and  narticnlarly  btlvajH^^Bt 
in  BO  far  as  concerns  the  lands,  mill,  mill  laoda,  "XOlf^^^^ 
ken  and  sequels,  tdnds  and  others  beftm  <^P*>**4|i^^V 
action  and  execntlon  oomptteot  to  ft>Ul>w  theMmaSH^Mii 
was  also  delivered  up  with  It  an  inventory  d  1h|||3^^H% 
Is  recited  Bpi-cially  the  disposition  of  17^ 
the  oiiginal  obligation  of  relief  by  Ker.   JoltiL  aiffffSIKf^^ 
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be  aecood  completed  a  UOe  bjr  general  atfrfoe  m  hdr  of  Mi 

nthor. 

A  loartioii  noT  uIm  in  tlw  ptooM  of  locally  of  Lago'- 
rood,  aaiotliqolatmitf  Hr.BpotUiwoode,the  preaent  boldeT 
f  the  laada,  to  reHef  from  aagmentattoni  of  stipend  under 
he  original  disporition  by  Andrew  Eer  to  Alexander  Hay. 
Q  the  oourae  m  the  diKiwon,  a  prellmiDary  qnesUon  was 
aised,  whether  this  was  a  competent  form  in  which  to  try 
he  matter  at  Ime.  Bot  ttie  parties  did  not  press  that  point ; 
hoy  baldly  broi^t  bafinv  ns  materia  on  which  to  decide 
fc  If  aeriondjr  Insisted  in,  and  acoordindjr  I  have  not  gireo 
aj  mind  to  the  condderatioD  of  it  Wa  come,  therefore,  to 
he  qaestion  itself  whether  Hr.  Spottlswoode  is  in  a  condition 
o  enforce  this  d^m  of  relief  f  The  obligation  of  relleC  I 
hiok  It  is  scarcely  disputed,  rests  upon  Mr.  Ker  Seymer  as 
h«  reprasentative  of  Andrew  Ker  the  original  dlsponer;  and 
r  the  lands  and  teinds  had  passed  from  the  first  Alexander 
lay,  the  dlsponee.  to  his  direct  deacendants,  by  nneral  ser. 
rloa,  the  whole  writs  being  taken  up  by  that  Bervlce,  I  do  not 
inderstand  that  there  is  any  dispnte.  at  least  I  sec  no  good 
■eason  for  doabt  as  to  tiie  right  which  In  that  case  wonld  hare 
rested  in  the  last  Alexander  Hay,  and  his  disponee  Hr.  Spot- 
Aswoode,  to  enforce  the  obligation.  If  there  had  been  no 
iiflScnlty  M  to  Uie  right  of  Thomas  Hay  to  transmit  the  right 
yt  relief  to  his  son,  Ishould  have  bad  less  difficulty  tbaa  I  have ; 
iMoaose,  even  taldng  Into  view  the  case  of  Sindair  y.  BnadaU 
iaae,  in  the  House  of  Lords,  I  would  have  bad  great  difficalty 
n  coming  to  the  oondusion,  that  there  was  not  an  asrigoation 
io  this  right  For  even  though  I  were  to  consider  tbe  J  udg- 
Bontof  the  House  of  Lords  as  fixing  that  a  rightof  relief  from 
■.ngmentations  was  a  mere  personal  right,  and  did  not  ran 
irtUi  the  lands,  but  muitt  be  taken  up  on  a  separate  tf  Us,  there 
is  no  incompaUbility  In  holdloK  that  both  rigbts  or  titles  might 
\ye  contained  In  one  deed,  and  that  where  there  has  been  do 
nreak  in  the  link,  an  asrignation  to  that  deed,  with  all  its 
slanees,  most  inclode  a  conveyance  of  the  clause  of  relief  ft-om 
KUgmentatlooB  of  stipend,  as  well  as  the  other  clauses.  It  is 
tLB  obligation  which  no  one  can  enforce  but  the  party  in  right 
af  tbelaadsaodteinds;  it  lean  obUgaUtm&ff  his  benefit;  and 
ivhen  tliere  is  an  unquestionable  aseigBition  to  Ute  deed  which 
»>ntalns  that  dauae,  **  with  all  Its  clausea,"  I  don't  see  on  what 
;>rincip]e  we  could  exclude  that  clause  from  the  opention  of 
nho  assignation.  Unless  there  be  some  reading  of  the  judgrnent- 
>f  the  House  of  Lords  different  from  mine,  I  don'tsee  how  tliat 
wsult  could  ft^ow.  But  the  difficulty  I  have  in  thin  case  ts» 
M  find,  oonslstently  with  the  Judgment  of  the  Houseof  Lords, 
that  thfs  r^tht  twt  name  to  be  vested  In  Thomas  Hay.  The 
right  wu  Id  Alexander  Hay  the  first,  and  though  Tfaonias 
Hay  was  his  eldest  son,  his  title  rests  entirely  on  the  reslgna- 
iioo,  which.  In  the  view  taken  by  the  House  of  Lords,  as  I  read 
the  j  ttdgments  In  the  cases  of  Home  v.  Breodalbsoe,  and  Sin- 
clair V.  Breadalbane,  could  not  transmit  this  right.  The  right, 
according  to  these  judgments,  does  not  run  with  the  lands  cr 
toodid  mblairts  necessarily,  but  requires  a  conveyance.  But 
ihls  mode  of  making  up  the  title  by  resignation,  though  it 
sransmits  or  transfers  the  feudal  subjectB  resigned,  does  not 
»rry  the  clause  of  relie£  It  does  not  deal  with  It  at  all.  This 
breach  in  ttic  link  pats  the  case  very  much  in  the  same  position 
ui  the  defective  link  in  the  title  of  Alexander  Sinclair  in  the 
»se  of  KncUr  «.  Breadalbane.  I  cannot  read  the  Judgment 
if  the  HooBs  of  Lords  in  the  oaae  of  Home  v.  Breadalbano 
otherwise  than  was  done  by  Lord  Uoocrelff  and  Lord  Wood 
In  the  subsequent  case  of  Sinclair ;  and  if  It  was  well  read  by 
them,  I  think  the  claim  of  Spottlswoode  Is  defective  by  reason 
of  the  iireach  of  that  link.  Lord  Honcreiff  and  Lord  Wood 
held,  that  the  Judgment  of  the  House  of  Lords  proceeded  on 
the  princifde,  that  this  sort  of  obligation  is  not  of  the  nature 
bf  warrandice ;  that  warrandice  relates  to  the  Inndsand  teinds 
tbomselves,  and  protects  against  eviction  ;  but  ttiat  an  aug- 
mentation of  stipend  was  a  thing  which  followed  the  right  to 
the  tulnds  in  the  natural  course  of  law ;  that  it  was  a  natunil 
quality  of  the  right,  and  therefore  was  not  eviction,  and  so  not 
within  the  clause  of  warrandice.  It  is  not  for  me  now  to  con- 
sider whether  that  la  a  right  reading  of  the  claose  warran- 
dice in  relenmce  to  augmentations  of  stipend.  It  appears  to 
me  to  Imply,  that  In  this  eonutary  we  have  all  along  been  in  a 
common  error  on  that  point';  that  whan  our  conveyancers 
formed  our  conveyancing  laogmge,  they  formed  it  badly,  and 
attached  to  tbc  words  they  were  u^ng  a  meaning  which  they 
ought  not  to  have  attached  to  them,  and  gave  to  them  In 
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practice  an  effect  which  they  not  to  have  given  to  them. 
8tiU  we  were  corrected.  We  are,  however,  under  this  further 
disadvantage^  that  we  have  not  been  instructed  how  such  a 
title  Is  to  be  made  up,  or  what  is  the  proper  mode  of  dealing 
with  this  species  of  right.  The  obligation  rests  on  the  repre- 
sentatives of  the  original  dlsponer.  The  right  to  eirfaroe  that 
obligation  belongs  to  notiody  but  the  poeseesor  of  the  lands 
and  teinds ;  tt  cannot  be  given  to  a  third  party ;  no  third 
party  can  use  it.  That  is  the  poritlan  in  wliichweare  jdaced. 
I  agree  vrith  Lord  Honcreiff^  that  whatever  may  be  our  own 
views,  we  must  give  effect  to  that  judgment  of  the  House  of 
Lords^  and  carry  It  out  whatever  may  be  its  legal  consequences, 
althoagji  such  consequences  may  not  have  been  foreseen,  till : 
we  are  corrected  eliewhere,  and  are  told  that  we  have  misun- 
derstood the  iodgment,  and  are  pushing  it  too  far.  I  may  be 
misreading  the  Judgment,  and  I  should  not  be  sorry  to  be  cor- 
rected, bat  Iread  it  as  Lord  Wood  and  Lord  Honcreiff  read  it 
IntfaatoaseofSincUdr.  The  Judges  of  the  Second  Divlrion, 
with  the  exception  of  Lord  Honcreiff,  took  a  different  view 
Irom  Lord  Wood,  the  Lord  Ordinary.  They  held  that  the 
case  of  Home  v.  Breadalbane  bad  no  application,  and  that 
Lord  Wood  was  pushing  the  judgment  in  ttiat  case  too  ftr 
beyond  its  proper  meaning.  But,  in  the  House  of  Lords,  the 
Judgment  of  the  Second  Division  wasaltered.  Lord  Campbell 
rested  fab  oi^nion  on  two  groands : — Itt,  Un  the  shape  of  the 
action.  He  thought  the  summons  was  not  libdled  bo  as  to 
meet  the  case.  But  be  did  not  decide  on  that  ground  only  ; 
he  took  up  the  other  part  of  the  case,  and  dealt  with  the  view 
expressed  by~Lord  Woodof  the  judgment  in  the  previouscase 
of  Home,  and  he  stated  that  he  entirely  agreed  with  Lord 
Wood.  That  was  not  only  a  reiteration  of  the  judgment  in 
Home  If.  ^vadalbane,  but  it  was  extending  that  judgment, 
and  applying  it  to  the  clronmstaoces  of  the  case  of  Sindalr. 
Thereftffe,  anless  I  misunderstand  that  decision,  I  do  not  see 
my  way  to  any  other  result  than  that  which  was  arrived  at 
there — that  this  obligation  of  relief  was  not  proper  warrandioe ; 
that  it  was  not  properly  transmitted  to  Mr.  Bpottiswoode;  in 
fact,  that  it  was  not  properly  In  the  party  who  conveyed  It  to 
Ur.  Spottlswoode.  It  is  in  the  want  of  a  conveyance  to 
Thomas  Hay  that  the  Uatns  ooonned.  It  appears  to  me  that 
these  two  decisions  of  the  House  of  Lords  estaUlsh  that  tb«« 
mast  be  some  direct  express  tranemissioa  of  the  right  to  the 
party  wbo  founds  upon  it  Lord  Honcreiff  says  that  it  may 
be  transmitted  by  service  er  by  assignation.  Whether  Hr. 
Spottlswoode  can  yet  complete  his  right  by  getting  the  heir  of 
Mr.  Hay  to  take  it  up,  1  don't  know.  It  would  appear  to  us 
rather  a  ringnlar  and  bare  thing  to  be  the  mA»  nibjeot  of  a 
service.  As  the  title  stands,  I  don'tsee  that  ft  Is  In  any  better 
position  than  the  ttUe  by  precept  ot  elan  coiuUU  made  up  by 
Alexander  Sinclair  in  the  case  to  which  I  have  referred. 

Lord  FaUertoH. — The  judgments  pronounced  by  the  House  of 
Lords  in  the  cases  of  Haitiand  v.  Home,  21et  Febmary  lUa, 
and  Sinclair  v.  The  Marquis  of  fireadalbaoe,  Uth  August  1S46, 
reduce  within  very  narrow  limits  hklaed,  tha  only  point  into 
which  it  is  oompetent  for  ns  at  present  to  Inqnira.  Those 
decisions  determined,  beyond  the  reach  of  all  chaUeoge,  that  au 
obligation  for  relief  against  aogmentatiDns  of  stipend,  though 
it  had  been  described  even  in  judicial  parlance,  and  dealt  with 
as  a  species  of  warrandice,  did  truly  di&r  ftora  that  Idnd  of 
obligation  in  one  most  essential  and  distinctive  element,  wldcli 
materially  aflbcted  its  mode  of  tnmsmission.  A  proper  obliga- 
tion of  warrandlca  being  truly  an  oUigatkm  to  supply  any 
defect  in  tfae  eonv^ance  of  the  lands,  is  to  that  extent  a  mro- 
gatum  for  the  lands  themselves,  and  may  therefore,  upon  strict 
legal  principle,  be  held  to  paas  by  the  titles  by  which  the  lands 
themselves  are  conveyed.  But  however  convenient  It  might 
have  been  in  practice,  to  aisimiiate  to  waiVandiee,  in  tha  pn^vr 
sense  of  the  term,  an  obligation  for  relief  tton  angmeatattons 
of  stipend,  it  wonld  be  dlflfcolt,  I  think,  to  deny  the  legit 
accuracy  of  tlie  distinction  taken  by  Lord  Oottenbam  in  the 
case  (ff  Maitland  if.  Home, — according  to  which,  the  latter  Is  a 
mere  personal  contract,  "  that  on  a  particular  event  hsppealng 
to  diminish  the  value  of  the  property  sold,  the  vendor-  sliall 
come  In  and  indemnify  the  purchaser  against  the  dimlnutiun 
of  income  snst^ncd  tqr  the  exercdse  of  that  legitimate  authority, 
by  which  part  of  tiie  income  arising  from  the  teinds  may  be 
applied  to  the  support  of  the  minister.  That  such  a  omtraet 
may  be  the  subject  of  assignation,  and  nay  be  passed  from  one 
band  to  anotlier,  is  not  now  in  dUpute."  And  tl 
put  bj  his  Lwdship,  *>If  It  requires  a  particut 
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«ba(  endeoefl  have  we  of  anj  gnoh  iMdgimtioD  ?"  That  to  the 
oa\j  ^wMiOB  which  c«n  poulbly  sriae  now ;  and  it  wa»  with  a 
Tknr  to  it,  that  we  oidend  (be  additional  argument.  And  I 
muit  My  that,  after  hearing  that  argainent,  it  don  not  sM>ear 
to  me  that  the  punaar  hai  made  out  hit  case.  It  may  be  true, 
as  staled  tua  Lord  Ordinary,  that  the  House  of  Lon)a  did 
not  liold,  "  that  a  party  shewing  that  be  was  in  po(>ie«sion  uf 
the  right  under  the  contract,  required  to  shew  tliis  by  any 
tUlaa  wpanta  from,  ttuie  by  wbicb  ha  acquired  and  held  tlra 
laadii  if  thcM  tltlea  alao  impratcd  an  BwignatioD  in  bis  favour 
uf  the  rii^t  of  i«lie£"  Bat  they  clearly  did  bold,  that  to  sup- 
p<wt  the  possession  of  the  right  onder  the  contract,  a  coiivey- 
aoee  ox  traosoiiuion  of  the  coo  tract  of,  and  in  ailditioo  to  tlie 
ordiaaiT  import  of  Uie  titles  to  the  lands,  was  indispeiwable. 
And  when  the  Lord  Ordinary  thw  prooeedi  in  his  note  to  state, 
(bat  **  the.  proper  mode  of  conveying  a  personal  obligation  ot 
wmodloe  (whidt  to  that  efiect  is  a  correct  eoough  dwription 
of  (be  obUgatkw  irf  relief)  is  by  an  assignaUim  to  tlie  writs  and 
cTidents,"  he  seems  to  me  to  bll  ioto  that  very  error  from 
whleb  the  pursuer's  counsel  have  found  it  impossible  to  keep 
freCk  BxauAj,  that  of  confounding  an  obligation  of  warrandice 
wiUi  a  personal  obligation  for  a  relief  of  stipend.  So  far  from 
thai  being  a  correct  enough  description  of  the  obligatioii  of 
nlM^  it  la  0  dewription  wbidi  tha  poevions  judgment  of  tho 
Honse  of  Lords  bad  detKnined  to  b«.  completely  errooeons. 
The  parsuer,  then,  can  take  nothing  by  the  supposed  competency 
o(  conveying  an  obligation  ot  wairaudiee,  and  it  would  be 
necessary  for  him  to  shew  that  an  ssugnation  to  write  and 
evidents  is  a  good  conveyance  of  a  personal  obligation,  which 
u  net  an  obligation  of  warrandice  at  all,  but  a  mere  penonal 
obligation  of  an  essentioUy  difiereot  Uod.  But  It  is  perhaps 
VDneeessary  to  go  into  this,  bscanie  In  troth  there  to  no  on- 
broken  transmission,  even  of  writs  and  evidents,  capable  of 
supporting  the  pursuer's  case.  It  may  be  true  that  Mr.  Bpottis- 
vroDde  had  ia  his  titles  an  assignation  of  that  kind ;  but  Mr. 
Spottiswoode's  ancestor  was  ttw  acquirer  from  the  Hays,  and 
it  to  neoassary  to  inquire^  wtwUier  tbi»  peraooal  obligation  of 
relief  waa  aver  so  Tested  in  tlw  aatlmr  of  the  SpotUswoodea,  as 
to  validate  the  efltet  of  an  assignation  of  wriu  and  erideots, 
even  on  the  supposition— which,  to  «ay  the  least,  to  vei^  ques- 
tionable— that  ui»t  was  the  proper  Itrm  of  tmoamittiiig  such 
an  obligation.  Tlie  clanse  of  reU^,  or  warrsodice,  as  it  u 
termed,  was  contained  in  the  ccmv^yance  of  the  titlies  and 
pertinents  ftom  the  Ears  of  Mortotouo  to  Alocsoder  Hay. 
Alexander  Hav  resigned  the  tooda,  tnnde  and  others,  onder 
nservatimi  of  nto  own  liferent,  In  &vour  of  Tbunas  Hay  bto 
eldest  son,  who  completed  bto  title  by  a  crown  charter  m  re- 
signation,  and  modi  importance  is  attached  by  the  pursuer  to 
the  drcnmstaooe,  that  the  said  diapoaitiou  is  cooflnned  in  the 
whole  beads,  ar^Jes,  tenor  and  contents  thereof.  How  this 
seems  a  perfectly  good  ooofirmatiou  of  all  the  rights  capable  of 
flowing  from  the  eruwn  on  the  czecntion  of  an  instrument  of 
zosignatiaQ,  and  of  all  ri^its  which  are  legal  accessaries  of  such 
terignation ;  hot  in  regard  to  a  purely  personal  obligation  of 
rdi«  flowing  ftom  the  Kers,  the  titulus  of  the  teinds — which 
is  no  accessary  to  the  feudal  title,  and  wliicli,  to  use  the 
expression  of  the  House  of  Lends,  does  not  run  with  tlie  toiid, 
and  which  no  confirmation  from  tlie  crown,  nor  any  rejectiun 
c£  that  confirmation,  conld  make  either  better  or  wome— it 
•earns  to  me  that  the  charter  of  resignation— which,  it  will  be 
observed,  is  the  only  title  flowing  from  .Alexuider  Hay,  to 
Thomas  Hay  hto  eldest  son, — {Moorf  the  personal  obligation,  is'no 
better  than  a  piece  of  waste  paper;  and,  tberdiure,  when  Thomas 
Hay  came  to  dinrane,  in  favour  of  his  eldest  son,  Alexander 
Bay  the  seoond,  the  lands  and  teinds,  including  an  assignation 
uf  tlie  writs  and  evidents,  he  did,  in  so  far  as  regards  the  personal 
obligattoD  by  tiifl  Eert,  attempt  to  convey  that  which  had 
never  been  canied  to  him,  but  which  remained  in  henditaU 
oS  Alexander  Hay  tbe  first,  to  whom  the  obligation  bad  been 
originally  given.  What  may  be  the  correct  fto-m  of  making  np 
XT  a  title  to  such  a  personal  obUgatioo,  it  may  be  a  matter  of  vume 
^■ti  Mttovkr  to  W ;  hot  moat  uaqueitionsbly  there  u  here  a  blank 
ion  of  tbe  personal  obligation,  which  as  yet 
'  attempt  to  supply.  Whether  the  conveyance 
enta  saecessivcl)-  granted  to  ttte  Spotttowoodea^ 
for  iDcb  a  transmission,  I  am  not  quite  pre- 
I  a  perfectly  good  transmlsuoo  of  all  tlie  rights 
in  with  the  lands.  But  a  personal  obligation 
ag  essentially  difibrait;  and,  unless  on  the 
_      ..*»»wvv«-^  pexuining  to  ue  natore^MTachuiaeof  wunui- 


dice,  which  we  are  not  eadtled  to  aanmiv  tb*  mode  «if  .mdmv 
up  titles  to  such  an  oUigatitHi  roost  depend  on  its  own  Isgsl 
charaeier. 

That  kgal  diBraeter  to  ona  of  a  very  peenliar  kind;  ■Uisin 
one  sense  a  personal  obligation,  bat  a  personal  obligatioo  bas- 
ing traclam  Umporit,  and  liauted  to  a  particular  STMpsssioa^f 
creditors,  viz.  thoee  who  ate  in  the  right  of  the  teindi^  nod  syr 
therefore  be  called  upon  to  perform  that  obllgakioa  to  psf 
angroentatioos  of  sUpend,  of  which  tbe  debtor  in  tbeoblt^ke 
of  relief  has  bontid  UmwAf  to  relieve  them.  I  seo  ao  oioMiaB 
to  an  oblation  of  thto  kiad,  peonliar  as  it  to,  being  carried  by 
express  assignation;  and  that  was  the  expressed  epioiOB  of  Loid 
Cottenliara  in  tbe  cose  of  Maitland  v.  Home. 

I  may  also  add,  that  I  see  no  extrinsic  otvectioo  to  sacbs 
personal  obligation,  partaking  aa  it  does  of  many  eLweou  <rfa 
real  character,  being  taken  np  by  servioi^  whiob  (he  cosnsel  ior 
the  defender  mnintslnad  to  be  the  pr^er  £arm. 

Bat  here  we  have  neiibaff  tbe  one  nor  the  other,  and  I  as 
compelled  to  come  to  the  some  oooclurioo  as  that  arrived  at  by 
the  Hoose  of  Lords  in  tbt  caaes  alluded  to,  that,  good  as  tht 
obligatioo  was  in  itself,  there  is  a  manifest  bUnkintbe  ovidaoes 
of  its  traitsmisfion  to  the  pursuer. 

Lord  CwttRfAoNW.— Upon  giving  all  the  attention  in  mjr  pent 
to  tbe  argamenta  ot  tbe  reelaimer,  and  having  follj  in  Tiew  tha 
doctrine  of  the  Qooae  of  Lords  in  the  eases  of  Xorrf  BrtadtAu/t 
TfWim  T.  Harm  andSintkar,  X  am  unaUe  todlfler  from  the  Jjti 
Ordinary,  as  I  feel  that  an  opposite  dedsion  than  that  now  pie- 
nounoed  by  the  Lords,  would  lead  to  a  subversion  and  maoH- 
tainty  in  many  progreeses  of  feudal  titles  in  Scotland,  bitbirts 
deemed  secure  and  oot^iaUeDgeable.  It  doea  net  aecm  to  ks 
disputed,  that  if  the  respimdent,  Mr.  Spotttowooda^  hmm 
fbond  on  the  warrandice  of  the  pnrsuer'a  piodaceeooc  to  oaf 
effect,  it  may  be  tried  in  this  prooew  of  locality,  as  tbe  xedafaaer, 
Mr.  Eer  Seymer,  to  said  to  be  not  only  titnlaxof  tbe  tdikk  but 
aeems  still  to  hold  valuable  properties  in  tite  pariali ;  and  tip 
practice,  both  bebre  and  after  the  case  of  TktMarfuU  LatJtmi 
noticed  in  the  outset  of  the  Lord  Ordbary's  oot^  haa  nay'fo 
^uently  gone  to  have  such  qoestiwna  of  relief  dtocuaoed  andds- 
cided  in  processes  of  hwaUly.  Thto  leads  lit  onoe  to  the  MM 
of  tbe  question  between  tbe  parties  bufbre  us,  which  dependa 
a  short  chain  of  titles  of  simple  and  easy  dednction. 

His  Lordship,  after  referring  specially  to  the  progrees  fl£  tht 
titles  in  the  case,  then  proceeded : — 

Thus  standing  tbe  csise,  I  have  searched  in  vain  fur  a.sfai^ 
example  in  the  whole  course  of  Scotch  conveyancing,  wham  * 
purchaser  was  not  entitled  to  fband  on  any  obligalioaB  or  |io- 
visions  necessary  for  tlie  protection  or  pcxfcctiog  the  ttik  <f 
lands  and  teinds  sold  and  given  over  in  posaesaioo  to  e  porehasr. 
as  before  detailed.  Where  is  tbe  doubt  U  tlieee  titlea  bcu« 
suflScient  to  operate  a  purchaser's  relief  in  cose  of  tlw  cvidka 
of  any  of  tbe  lands  or  teinds  bought?  It  was  argned  that 
Alexander  Hay  junior,  in  1766,  had  made  np  no  title  to  hii 
grandfather,  Alexander  Hay  senior, — tlie  original  dtopeets 
and  grantee  of  the  warrandice  from  the  ancestor  of  tbs  m- 
daimer.  But  Alexander  Hay  junior,  in  1788,  waa,  on  lbs 
face  of  the  whole  titles,  tlie  appama  Knr  of  hia  grondfintba^  a* 
well  OS  the  heir  of  tow,  ou  titles  delivered  up  to  tbe  punJaasSi 
and  mtered  in  tht  mvetdory  produetd.  If  the  caae  depwd  on  -w 
parency  alune,  it  cannot  aurely  be  laid  down  that  an  apjpanol 
heir  for  a  full  price  paid,  as  in  Spottuwoode's  case,  baa  n(*,a 
valid  title  to  asdgn  a  collateral  right  7  The  act  16as  isiui- 
festly  obviated  any  objection  of  that  sort. 

We  have  been  referred,  however,  to  the  cases  of  Btrm  ita^S» 
elair,  in  tlie  House  of  Lords,  o  decisively  rutiug  ,tbe  MaiBt 
question.  I  have  repeatedly  considered  these  casea,  hni  think 
titey  are  eeseptially  different  from  that  now  under  i-ooniayiftini 
The  present  case,  when  examined,  seema  f>  Xi  posse^  the 
requisites  which  were  desidNated  for  the  punuers  lu  the  caml 
of  Honu  and  Simdeir,  but  held  to  be  wanting  both.  la  Svtm» 
ease  fl  S.  BvlVa  Ueports,  p.  l\  Lcnl  Cii^nc^llor  0>tuiihaa 
laid  it  down,  that  such  an  obligation  of  warf^ndkt  at  that  fi  vaa 
by  Andrew  Ker  to  Alexander  Hay  in  1726  Dii^hi  t  :  &!.M;;Didi  ' 
but  his  Lordship  questioned  the  suf^citrnuy  ut  a  yem^u/'jir.-i^Li^  , 
tioD  of  writs,  without  a  ^iMwt  assignation  to  eautlv  a  t""^^i"""f 
or  (bird  party  to  ^oceed  against  the  MiginatgranlK.  laj^^mi 
case,  there  was  nothing  but  a  general  asmgHtiaa  of  v  rit^ftiihr 
out  any  reference,  in  inventory  or  otiierwlse.  to  tlj«-  partiWjtof 
deed  by  which  tbe  eamndice  was  granted  or  ti^utmiiod  ^-  mi 
Lord  Ohaneelhv  mated  bto  Judgment  in  j 
the  parties  then  faefine  tb^t^Mat  kQiAoHil 
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f^grMt«rivgninte6ortheoUiKatloi»(trNller.  Tlwpmetit 
etw  hiho  Tery  rarcm  of  Btrn^a  ease  on  both  theM  point*. 

In  the  later  cnw  ofiSinebtV,  again,  in  1846,  althoogh  the  decl- 
rim  of  this  Conrt  waa  also  revsned,  from  a  pecnllar  view  which 
theCbort  of  Appeal  adopted  as  to  the  form  or  expllcitnesa  of 
tlw  Roord  !n  the  abaence  of  writa,  Lord  Cam]^ll  appears  to 
btvetifkni  an  r^iportani^  of  correcting  aome  easentiai  miscon- 
MptfontirllMi  HA  pr«vafled,  n  to  the  gnmnda  of  decision,  both 
ioHont^w  eaW  ftnd  fn  SbtOaif'i.  **I  b/oo  IIKan^''  aald  Ms 
lorfahipi  *  yield  to  the  argument  ursed  for  the  appellant  at  the 
bar,tBat  the  obligation  sued  an  ia  a  mprejwrmRof  contract,  which, 
opon  the  death  of  James  Siaclair,  to  whom  it  waa  given,  went 
bj  conflrmation  to  his  execQfora.  Tiiis  might  be  »o  hy  the  law 
oTXngland,  yet  it  seems  qnlte  clear  that,  by  the  law  of  Scotland, 
<mA  an  oUlgttlim  does  not  go  to  executors,  aUlioogh  it  may  be 
n  br  coOatera!  as  not  neceatatily  to  paas,  with  the  lands  or 
taodi,  to  singular  soccessors.  It  does  not  come  within  the  defl- 
nftioa  of  any  Scotch  law  book  of  authority,  of  things  which  go  to 
executors ;  there  never  has  been  an  instance  of  executors  aiHng 
00  fntdt  an  oUlgation ;  and  whatever  difflculttea  have  been  stated 
to  ths  mode  of  ita  transmlstlon,  I  believe  that  no  Scotch  lawyer 
hai  ever  supposed  that  it  waa  part  of  the  pertooal  estate  of  the 
gnntee.  I  beg  leave  likewise  to  mention,  that  I  am  not  influ- 
enced }ij  Uie  argmnenl,  that  ttw  warrandice  Is  not  lotrodooed  at 
iet^th  into  the  t^iarter  of  the  Earl  of  Breadalbane ;  for  I  think 
that  thia  charter  contains  words  expreasly  and  speclflcnlly  re- 
fcrrlDg  to  the  warrandice  In  the  contract,  which  may  be  C()n<<f- 
dmd  as-embodying  it  in  the  charter,  according  to  the  maxim, 
nrhgrdafain  efteviJentw.  I  arrive  at  the  comdnsion  that  tlie 
defender  ought  to  be  S8soilz{ed,^oni  (Ae  notuwr  in  wkieh  thepiu-- 
aw  ha  dialed  hit  tote  in  t/u  tumtnmt,  and  the  manlier  In  which 
be  hu  supported  it  .by  proof."— i<ii/e,  vol.  xvltl.  p.  626. 

That  pronnd  of  decialoti  requires'  to  be  very  particularly 
kept  In  view,  as  It  has  been  obnervtid  In  argument  In  the  pri^^- 
*eiit  case,  that  Slnclalir  was  admittedly  the  appamt  heir  of  the 
(Ksponce  of  the  obligation  of  relief  of  T<ot^  Breadalbane,  and 
Us  title  to  dispone  waa  thus  maintained  by  some  of  the  Judges 
ttineoatrarertible.  tJndouMedly  tho  case  ao  stood ;  but  the 
Coni  of  Appeal  did  not.  and  coald  Hot,  reject  that  plea,  as 
iaiA  Qampbell,  in  the  words  liefore  qaotvd,  declared  that  the 
mxnA  was  so  prepared  ae  to  exeludt  them  from  tonmdering  the  tilk, 
or  any  of  the  other  points  on  which  the  merits  of  Mr,  Sfnclair'a 
clun  depended.  The  Hoose  of  Lords,  on  tliRt  account,  gure 
»« Judgment  against  Bindair'a  title,  if  It  had  been  properly 
Wired. 

Now,  is  there  any  room  for  then  objeotioiu  sgalott  the 
'poodent'sdafai  here  f  It  appears  to  me  thai  they  are  roanl- 
^ly  predufted  in  the  present  questiun  by  the  title  and  pro- 
doetionaof  the  respondent  The  detail  In  the  respondent's 
ttodescmdeDoe,  from  Arts.  8  to  II,  specifies  a  series  of  titles 
connectJng  the  respondent  with  the  original  obligation  of 
•arrandice  or  relief,  to  my  mind  satisfiactoiT  and  irreris- 
Hbla.  As  I  read  tbe  judgment  tX  the  learned  Lords  in  the 
c«e«  referred  to,  tbe  reMonlng  on  which  it  proceeded  would 
have  bad  no  place  If  writs  such  as  those  granted  by  the 
onginsT  seller  in  the  present  case,  and  tbe  chain  of  titles 
fh>m  tbe  flnt  purchaser  down  to  Mr.  Home,  bad  been 
M^ed  per  inventory,  and  bad  been  exercised,  at  delivered 
op  to,  anti  pntheei  by  Mr.  Home  in  the  procesi.  A  seller 
nay  aarign  wrlti  dther  by  ^dfieaiiM  in  the  conveyance, 

ky  tefiirenee-to  an  imentory  subscribed  by  the  parties 
•f  rtlaUve  ibereto.  In  either  way,  the  intention  of  pa'rtk>s 
M  elsif ;  and  the  aaslgnatfon,  especially  when  followed  by 
(feVrcrj'  and  pounrion,  is  Tinexoeptioaable. 

AcMrdiogly,  it  is  impossible  to  see  what  waa  the  purpose 
w  tneof  an  asetgnatlon,  and  a  delivery  afterwards,  hS  writs 
fcr  hmtory,  except  to  enaUe  the  purchaser  to  operate  faEs 
relief,}ust  as  the  nellerconld  have  done  before  the  sale,  in  ease 
of  erietiOD  of  lands  by  s  prior  title,  or  of  tbe  tetnds  by  an  mty. 
*^taStm.  The  obligation  boing  personal,  as  well  as  fortJfiwl 
^  fwl'^aarmndice,  the  flrst  purchaser  and  his  assignees  were 
eittllliM  either  to  me  the  representativeB  of  the  i>«ll<!r,  wlien 
"^NltA)  ^  a  petiteiy  action,  or,  bad  it  been  oUunwfse,  they 
n<Sht)|||»  proceed  on  the  title  agidnst  the  warrandice  lands 
v.  ujudtcatlon.  I  am  not  aware  on  what  ground  the  ie- 
J^ttW  eould  have  been  prevented  from  eontHtating  his  oh- 
'V't'l^'tnid  adjudging  tbe  warrandice  lands  of  Suook,  con- 
%0il  meotnrity  of  the  warrandice  by  the  original  dlspoeltion 
|™^p  Irtiibon  held,  and  on  the  oomptetaenslve  aniignation 
'"*lilrta  in  dMorent  forms  to  all  bis  tuttbor's  rights. 


HiUberto  it  has  been  held  In  our  praetioe,  thaft  TfliyeBtcn- 
rire  eflbet  waa  due  to  general  clauaeaof  aarigflaUon  of  wrlta, 
for  enabling  purchasers  and  disponees  to  toka  np  and  act 
npot)  any  writs  of  an  InventtHy  which  are  neeettary  for  mak- 
ing op  a  title,  and  for  protection  of  tho  estate  and  its  pertl> 
nents  as  conveyed  to  them.  For  examine,  I  might  appeal  to 
all  lawyers  and  oooveyaDcers  of  experience,  tiiat  lOMay  tlM«- 
wnd  procuratories  of  resigpwtion  and  precepts  of  sariaa  have 
from  year  to  year  been  taken  np  upon  such  clatuot.  In  ovder 
to  complete  titles;  and  no  one  can  fotesee  what  wotM  be 
the  consequence  to  proprietors  and  their  femiUes,  of  unsett- 
ling that  universally  understood  rule  and  osi^ein  our  system 
of  titles.  If  the  decisions  In  the  coses  of  tiom«  and  SmeMr 
are  held  to  apply  to  sueb  eases,  tbe  law  must  be  eo  enforced 
at  all  hamrds  in  stmlhir  eaaes^  and  tbe  oonseqneiuM  easnot 
tie  fbreaeeo.  But  sarrfy  the  law  laid  down  so  recently  in  the 
Conrt  of  last  resort  foTthe  Srat  time,  in  the  oases  roftrred  to, 
fa  net  to  be  extended  to  other  titles  of  a  different  description, 
where  the  writs  asaigned  have  been  actually  specified  and 
itbntified  by  an  inventory  aabvaibui  fry  the  ultere,  and  ddtdMdto 
pnrcbAsers.  'Rieee  are  the  grounds  on  wkidi  1  am  for  adfaer- 
bag  to  the  interlooator. 

Lord  iiwry.— ■[  oononr  with  your  LorcWiIp  and  Lord  Fuller- 
ton.  I  hftv^  hardly  a  word  to  add.  I  fed  myself  tied  down 
hy  the  Judgments  of  tbe  House  of  Lords  in  the  cases  ofBonfi 
and  Sinelair,  cspedaUy  tbo  last ;  and  whatever  violence  th^ 
may  do  to  our  crider  practice,  and  bow  much  soever  tbey  may 
appear  to  reflect  on  tho  necuntoy  and  practice  of  Sootoh  con- 
veyancers for  centuries,  and  the  law  as  countenanced  by  onr 
institutional  writers,  I  mtrst  tt^e  these  judgments  08  afibrding 
tbe  only  correct  a^wriUon  of  the  law  in  thia  mktter.  It  ia 
settled  by  tbeso  judgments,  tiiat  an  obligation  sncb  as  this,  to 
relieve  from  augmentations  of  atipend,  is  an  obligation  en- 
tirely distinct  from  a  claoSu  of  proper  warran<Uce->that  is,  a 
clause  protecting  the  Integrity  of  tbe  estate  conveyed.  The 
obligation  against  augmeBtations  of  stipend  is  nut  a  clause 

{>rotectlng  the  Integrity  of  theeatate  at  all,  bat  ooliateral.  It 
•  an  obHgaflon  by  the  diapeDvrof  the  estate  tordlere  the 
present  holder  of  the  estate  of  its  natnral  UaUIHy.  Further, 
it  is  for  ever  settled  by  these  decisions,  that  the  obllgatiati  of 
relief  Is  to  be  made  the  subject  of  a  disMnet  and  separate 
title ;  it  does  not  run  with  the  lands.    This,  indeed,  I  do 
not  understand  to  be  pluaded  to  us.    The  estate  in  the 
telnd  must  be  carried  in  the  ordinary  Wl^.   The  obligation 
of  relief  of  augmentations  Is  not  carried  along  with  the 
lands  and  telnda   It  does  not  **  ran  with  tbe  lands."  'Rist 
is  a  term  of  English  law  which  Is  not  common  to  ns,  but  I  see 
the  felicity  of  the  dlatlnction  on  which  it  is  rested.  Theru 
must  be  A  separate  conveyance.   Further,  I  hold  it  settled  by 
these  decisions,  that  this  obligation  of  relief  without  its  own 
peculiar  mode  of  transmission,  will  not  be  carried  either  under 
the  title  by  which  tbe  tejnds  are  held,  or  by  the  mere  fact  <^ 
the  party  becoming  proprietor  of  the  estate.   Taking  these 
facts  then  Into  consideration,  ns  the  radical  grounds  on  which 
our  decision  must  be  rested,  there  is  here  a  defect  in  the  pro- 
gress as  regards  the  transmiiwlon  of  the  obligation  of  relief. 
That  objection  is  not  a  question  arising  between  tbe  Hays  and 
Spottiswoode,  nor  out  of  a  transaction  between  them.  It 
stands  altogether  aport'from  any  deeds  in  1786 ;  It  arisesat  aa 
earlier  period,  In  1738,  when  the  title  to  the  lands  and  teinds 
was  completed  in  the  person  of  Thomas  Hay,  on  resignation 
of  his  fether,   Now,  hit  father  was  diaponee  under  dtsposltion 
from  tbe  Sera,  and  that  dispodtlon,  while  it  conveyed  the 
lands  and  teinds,  also  contained  this  separate  obligation 'of 
relief    ThereftMC,  when  Thomas  Hay  bis  son  made  irp  his 
title  to  the  land!  under  tbe  cbartw  of 'resignatkm,  that  was 
a  title  which  carried  nothing  hot  tbe  (eudaf  estate ;  ft  coaM 
cany  nothing  else.   Therefore  it  is  at  this  point  of  time  that 
the  separatfon  is  made  between  the  estate  and  the  obligation 
of  relief;  and  the  defect  in  the  present  title  Is,  that  from 
that  time  no  step  has  been  taken  to  resume  this  obligation 
of  relief   It  remained  in  htmditate  jaeente  of  Alexander  Hay, 
and  it  does  nM  appear  that  there  was  any  other  deed  of  an&- 
ceolon  1^  which  It  cam«  Into  the  penon  of  ThooHW  Hay. 
Then,  if  this  defect  ia  a  blot  in  Thomas  Hay's  title,  whatever 
title  flowed  ftom  Mm,  must-be  subject  to  It  also.  He  may 
hare  xupposed  that  the  whole  combined  subjects  were  vested 
in  bim,  and  he  may  have  conveyed  ft  to  otbera  in  the  belief 
that  be  waa  entitled  so  to  convey.   Ho  may  have  made  hlm- 
Mlf  liable  id  wanmndice  to  tham^^,^i^^^^^e9^^m 
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a  qoMtlon  with  Si>ottiflwootIe,  anything  that  may  haT«  hecn 
don*  the  Hm,  ouwtfe  ia  the  least  affBcttiw  nghft«0tho 
in  <h«  oUIgAtion  ol  ttOtS,  to  my  Hxm  ifi  no  title  ia 
Sppttunoode^fl  person.  ThatjKeBi  the  ihort  eninmary  of  th» 
lair  laid  down  hy  the  Hoose  ofLords.  If  Itbsd  been  held  ihdi 
etrr^oe  wan  not  necessary,  hot  that  the  right  eould  be  traM- 
IbHted  without  it,  or  If  the  heir  apparent,  by  force  of  hie  meiig 
appsreacy,  coald  take  it  op,  that  would  hareniadea  reryclear 
eiwe.  lot  tt  would  hare  reliered  the  qnestioa  of  the  difficulty 
KA0ag1taBi  the  deftet  In  the  deed  of  1788,  and  would  have 
ItMlb  111  a  nare  fovoarsiUe  posltim  for  l^pottiswoode,  for  It 
wonld  have  let  in  the  effect  of  the  assignation.  Bat  here  again 
the  Judgment  in  Blncleir  Is  exdoslve  of  any  saoh  view,  for,  In' 
that  ease,  the  party  had  made  up  his  title  1^  precept  ottlore  ; 
he  was  not  merely  lo  apj^aretiey^,  but  was  Bo  fixed  in  the  cha- 
IMtes  of  beir.  tliat  Ma  tHIe  wm  eoupleted  by  Ibroe  of  the 
nperior'B  nreeept,  10  tlMit  than  mm,  In  that  ease,  MuA 
stronger  ettdeooe  ei  his  helrsMp  than  anything  we  ban  here; 
The  party  might  have  nudntidned  the  »gameni,tlMt^Ui«r 
bis«ppateBcy  or  bis  eharaeterof  heli'  was  stiaMeiit}  bat  the 
Hoose  of  Lords  held  that  some  form  of  title  was  necenary^ 
that  the  admiasion  of  the  superior  ia  the  pieoept  of  «knv,  that 
the  patty  held  the  chanuter  of  heir-^he  recognition  of  that 
character  without  aiqr  reference  to  this  obligation  rdative  to 
tdode— was  not  enough  to  traDsmlt  the  (ligation  of  rtflM. 
wUeh,  being  one  not  sgainst  tbesupeifor,bat^nstthepar(y 
granting  it,  was  not  traDsmissible  through  the  superior  at  |ilh 
Now,  what  was  done  there  equally  occurs  here.  Here  we  have 
the  title  made  up  by  resignation,  sud  it  must  therefore  be  con. 
fined  to  what  was  in  the  superior  to  gire.  Tlist  leares  tlie 
obUgatlon  imt  wheiB  it  stood  between  Hay  and  his  dtspooee,— 
*n  obligstkm  which  the  saperior  could  neither  weaken  nor 
■trengtben.  That  being  the  case,  this  title,  made  up  by  resig- 
nation, ia  io  the  predicament  of  a  title  made  np  by  precept  <if 
elart,  and  it  is  only  difierent  from  the  csm  of  Sinclair  in  this, 
tiiat  there  is  no  eridenoe  that  the  party  bears  the  charaoter  of 
beir.  That  jnst  brings  the  oase  to  where  your  Lordship  put  iu 
that  nnleu  a  title  can  be  made  up  connectlDg  the  party  who 
now  hoUs  the  property,  with  Alexander  Hay,  there  is  a  defvvt 
In  the  title  whidi  is  fstal. 

The  Court  pionotmced  the  followiog  intertocator:— ' 

"Bostam  the  llrst  plea  In  law  for  Mr.  Seymer;  alter  the 
judgment  of  the  Lord  Ordinary,  and  recal  the  interioentor  t«. 
daimed  against  aeooidingly,  and  remit  to  the  Laid  Or^ary 
to  proceed  in  the  looality :  Find  expenses  dm  to  Hn  Seyonr 
in  this  discussion ;  appoint  an  acoouut,"  Ac. 

Lord  Ordinary,  Robertson.— He*.  Dean  of  Faculty  (Infflli), 
BaiUie;  J.  Macallan,  W.&  Agtnt.—AU.  SoL  Gen  (NearesJ.Russi 
W.  a  a  W.  J.  Sands,  W.a  Agua,  — L.  Cfcr*.-<W.G.T.) 


Srf^arcA  1853. 
Second  Drriaioic. 

Ta«  PaiNciPAL  (&  Pbopksboks  of  Glasgow  CoLLBoa, 
PMrsiien,  w.  Robxbt  Aodib  Ss  others,  D^wders. 

S(i>tale— Conairuction— i4?offf/rtorweei»poiMr«fo)niaii«ioi»eri 
fo  /esy  anument/or  police  purpotet  upon  heritablt  lubjeett 
^catHy  4nHmtrattd,  '*and  alt  o(her  heritable  premieei  and 
pettinenlM  thereof  whalaoever  within  the  limitt  of  thia  act."— 
Held  that  tUmlan  ofttindt  drawn  from  lande  within  the  ditlriet 
totohiehihe  atatute  applied,  were  not  attei»able,—teind»  not 
being  one  of  the  subject!  tpecially  enumerated. 

nils  was  an  action  of  declumtor  to  fit  tho  construc- 
tion of  a  local  act  entitled — 

"  An  act  W  erect  and  conBtitiite  the  parlslies  of  Old  and  New 
MoDklbUd,  and  parts  of  tbe  pdrisbes  of  Bothwell  and  Shotts 
in  tbeeoonlv  <tf  Lanark,  into  one  police  district,  for  the  cata- 
hlishment  if  an  efficient  police  force  therein,  and  for  otlmr 
purposes  relating  thereto."  ^ 

The.  pursuers  were  titulars  of  telnds  within  the  district 
to  which  the  act  applied. 

The  provisions  on  which  the  question  turned,  were  the 
Ibllowiog: — 

§  86-  "  An  annual  assessment,  not  exceeding  threepence  in 
the  pound  sterling,  upooi  all  proprieton,  llfcnnten,  or  o«  rtcis. 


lessees.  oDcnpIers,  and  possessors  of  lands,  dwdling-hoMts, 
shops,  warefaMses,  oeaortng.hlMMii.  ttqlM^  yastfe^^MMii  Aid 
other  yards,  water^worki,  gai.worin,  wInfaworiBfcqAa'jMUr 
wbrfcs^  oidlan.  «taUaa^lnta(<it,.ifltHbifr^-asllu4Mn»i^ 
eoal-werin,  onU,  l(oMtoD%Md«tker-iUM»aadJnli&eMi«lM 
attotber  heritable  pnndseund  psTttpentatbewiof  whilMWWK 
within  the  limits  of  this  act."  -irtii*  h  1: 

§  37. "  Tbatin  order  toascertain  theyearly  mnteorttesM^sehi 
and  the  persons  bereb^r  subject  to  assesnMot  fer  ttoe  poryawa 
before  ipeoLaed^a  snrreyor  shall  be  appointsd  by  the  ssMssaii 
mlasionen^  who  shall  aonaaUy  make  up  ooiteet  listtoT  ifisttcb 
persons,  ^etdfytng  the  rental  of  their  respeotfn  poMMisiris 
and  the  sums  for  which  they  are  tanectlvely  to  be  mmks^ 
either  in  reepettof  soch  pomasiens^W  Mr  betaffliarfKiMMI 
possesson,  liforentoa,  lessees^  or  «MMntsaad<o«nM«M«ruSdi 
as  aforesaid."  ^ 

The  leading  concludon  of  the  nimmbii9  wag  to  Han 
it  found  and  declared — 

"  that  the  telnds,  parsonage  and  vleanqre,  wIHifii  Mw-flMlw 
of  Old  and  New  Mookland,  in  the  conirty  of  £aftBrk,bdd1>T 
the  pursuers,  titulars  thereot  do  not«df  wHhln  thedesOAptin 
of  prpperty  in  respect  of  which  tbe  proprietors  or  holdentbsMil 
are  assessable  for  police  purpose*  under  the  said  zedted  act" 

Tha  Lord  Ordinary,  on  22d  Jan.  1853,  proiunnod 
the  fellowiug  interlocutor:—  , 

*■  finds  ^afe^ooosding  tothetmeeonsfrneUeti-erttevlttdIa 
libelled  on,  tbe  teioda  belonging  to  tbe  punoMS'df)  Bst;M 
within  the  description  of  those  subjects,  the  proprfcton,  life- 
renters  or  owners,  leeaecs,  occupiers  and  possessors  of  whidk 
are  assessable  for  police  purpoees.  In  lirtoe  oC  <hat>stal«e: 
And,  therefore.  In  terms  of  tbe  thbtd  «(«elniIob  W  HieiJilMl 
finds  and  dechtres  that  tbe  defisndervatanotintiiM  to  IpdaM 
the  pursuers,  or  the  College  of  Glasgow,  in  the  list  app<dnted  to 
be  made  np  of  persons  liable  to  be  assessed  in  aoeonUnoe  wilb 
the  87  th  section  of  tbe  said  act,  (V.  to  assess  the  pursneisorUn 
said  College  of  Glasgow  for  polhse  pnrposes.  in  respect  of  tb« 
said  telnds ;  and  decerns  and  cffdaina  the  defenders  to  d«iri 
from  lacludiog  the  punoera^or  tbeir  suooBSsenin  ^«Sk.aitl» 
said  College,  in  tbe  list  of  persons  liable  to  he  sp  anrysrfl.'ar  ' 
decerns:  Andin  reepectof  whatlssofoundiuKldecnjed  fioib 
it  unnecessary  to  dispose  of  the  other  eoBCtatfnM  of  ^  VM\ 
Finda  the  defenders  liable  in  expenses. 

*'  iVote.— Tlie  defenders  are  authorised,  by  theatatMs  hhelM 
on,  to  lery  from  the  ownen,  oce<ipien>fca,  tut  snbiccts  «f  cer- 
teio  kinds  in  the  parishes (tf  Old  and  New  tUm|ElaBd^*tBxf« 
police  purposes.  These  difEerotit  cbussa  «f  subjocta  are«pw&- 
oally  enumerated  In  the  statute,  and  are  mora  than  Iwen^in 
number.  But  the  purnuers  are  not  alleged  to  be  owners  u 
occupiers,  in  any  way,  of  sul>ject8  of  any  of  the  kinds  so  eaiuw- 
rated,  in  tbe  parishca  of  Old  and  Mew  Honkland. 

"  Tbe  defenders,  however,  maintain  that  tbe  pmsoers  s» 
liable  to  be  included  in  the  assessment,  because  they  aie  Dto- 
lats  of  titlies  of  lands  fdtuated  In  the  locality  to  which  the  iwt 
applies,  alMiougb  titulai-a  are  not  uenUonedln  tlie  dcwr^tioB 
of  persons  liable  to  l>e  oasessed,  and  tithes  are  not  msathlieA 
4n  tbe  long  enumerntioii  of  si^Jects  In  roryoot  of  xil^itbt 
owners,  occupiers.  &c.  are  to  be  assessed.  Tbe  jfrou^  epif 
which  this  is  maintidned  Is.  that  tlie  genertU  woHs,  'tfid  aS 
other  heritable  promiiea,' fi^lowing  that  enameraHooLii^ 
be  construed  as  tnchiding  tithes.  '  '  ^ 

•■The  words,  'other  lieritable  premises,'  are  no  devilHl*- 
biguona,  and  their  true  meaning  mast  be  aaccTtalDed  VfH^ 
urdioarr  rules  of  construction.  As  one  of  these  ndes  %  M 
when  a  long  enumeration  of  particulars  is  ckeed' wfHiiitt 
general  words,  the  general  wordsare  li  mited  to  othermffieaah 
ofthesameeharsctjsrastheenumerstbdpartlcdlaTs;  atamsfl 
tbe  subjects  in  this  enumeration  are  either  portions  cifflklMiist 
or  ereotions  thereon,  or,  in  other  words,  ftai  mmioSl  tW 
general  wotdsshould  not  be  extended  to  other  pornnSiiPlAitk 
are  not  of  tliat  character. 

"That  this  ia  the  true  meaning  of  the  enactment' j' 
also  from  tbe  context.   Thus  (1.)  tbe  act  states,  Aail 
ticulare  enumerated,  and  tbe  iither  heritable 
be  •  within  the  limits'  of  the  act,  importing  tl  _ 
.are  siich  as  have  a  local  eitue.  <2.>'In  tbe  jETth- 
act  vxprcBsly  desoribat  sll  %9  subjg^  whiob 
under  it,  by  the  expression,  ^landai 
word  'premises' is  repEl^ffiydt 
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MW  w  n^ftulQg  itfijUttag  «]««  timax  Jaoda,  boiUM,  ot 
thy  (Bi4  pMpvijr. 

,  **The  «pTWirlon.  'otlur  brttaUa  praatiM,'  oonld  mt  b« 
ftfAot  t«  faiielqde  oTMjrtbtDg  AcnMUa,  {ueodsaocririoD,  or  tUll- 
«w«,  fHcb  «0  monltiM,  grouod-MuioaU,  and  heritable  debta  i 
lid  wliere  Is  the  line  to  be  drawn,  exoept  by  holding  the  ox- 
bo  ^UcaUe  to  other  heritable  property  of  the 
*mo  ganenU  character  ai  that  of  the  partloman  whoae  ena- 
iieratioD  i»  wo  woood  op  t 

"  But  arif-httotUheelSDotofsuchacliaracter;  foralthoagh 
t  is  heritable,  aod  even  oapable  of  beioff  feudalised,  still  it  is 
a  iaaorporeal  right.  It  is  not  even  Mitamjiaidi;  it  is  only 
fMrnn  ^rmtwm.  Tbls  \ras  the  caae  eren  before  tithes  were 
onyettlb)*  teto  Aoner  pi^enu ;  and  new,  although  the 
itle  to  tithes  technically  reUins  its  old  form,  the  right  itaelf  is 
■racticatly,  and  in  effect,  a  money  claim  by  the  titolar  against 
he  IiarftOr.  And,  aeoordlngly.  It  has  been  held  in  namerous 
mskb  r^rding  the  building  or  repairing  of  cbnrches  and 
uuDses,U)d  ototr  pturoel^al-bnrdeos,  that  the  Utulant  of  tithes 
ire  not  in  the  podUoa  of  bein^  ktrtiori  of  a  pariah. 

**  The  heritors  have  also  their  claim  of  exemption  on  a  sepa* 
'ate  ground,  vis.  that  they  hare  an  immunity  from  taxes  in 
rirtue  of  a  royal  lettw  oonflrmed  by  parliament  But  if  tfaa 
jord  0rdin«T7  is  ri^t  as  to  the  construction  of  the  police  sta- 
:nte,  it  fa  not  necessary  to  decide  that  Important  question  in 
^he  present  case.  If  his  construction  of  the  act  should  be  bold  to 
fm  enoBjMM,  then  this  separate  que* tion  moetbe  coniideiiKL" 

Tha  defenden  reclaimed. 

ilnni^M&Hry,  Hanhan^ile&  Keavei,  Unre;  Menides  & 
UwoDoohle.  W.8u  A9tiit9.~-AU.  Dmu  of  VacuUr  (logHs), 
Uorrt  Utbm  OnigftOo:,  WJS..il^.~ILaML-(^.H:> 


Zd  Uarth  1853. 
FoMtSinuoM. 
Robert  Shaw  Ahpbbw  and  others,  Susprnden,  v. 
Sizt  James  Golquhodn,  Bart.^  RapondeiU, 
Su«^Mle»— Joratery  Csuiion — Ceitificatton — Act  of  Se«lc- 
runt  3i(t  Dve.  1838,  $  7 — Proeesi — A  »»tpmd«r  having 
ohtalntd  a  fnrogoliott,  Jbrfie*  *^9»t  to  jimd  juratory  caution, 
under  ttrtifieatta*,  but  kmiagallaiMd  tkt  fiee  daya  to  pau 
witkoui  €mitti»if  Ais  oath,  tkt  Bill-  Ckttmber  clerk  itwtd  a  cer- 
tifiemta  of  no  emmtiatu   He  thereupon  preiented  m  nolo  to  tie 
Lord  Ordimarg  on  tke  SUte,  proving  hie  Lordektp  to  alloto 
the  caution  to  te  received,  to  reeal  the  certijieate,  and  alhw 
the  tntpention  to  proceed — Held,  there  being  no  statement  that 
the  ilelag  in  emitting  the  oath  arou  from  any  fault  on  the  part 
Iff  the  revpondent,  or  that  the  elark  had  wrongouehf  iteued  the 
certtfieate,  that  the  oath  waa  incompetent,  and  that  the  tuepen- 
der's  onlg  remedy  teas  to  present  a  second  suipention. 

:  See  onto,  p.  118. 

In  this  suspension,  the  Lord  Ordinary,  on  2d  Decem- 
ber 1352^  prononncol  the  following  interlocator: — 

"  Haviug  considered  the  note  for  the  sospenderg,  and  an. 
Bweni  tfieceto,  and  having  advised  with  the  Lords  of  the  Fint 
Djfisii]4:^-aQd  the  respondent  having  declared  that  he  would 
be  sattaSed,  as  fiir  as  tlie  minor  is  concerned,  with  the  oath  and 
enactment  ot  one  of  his  curators,  appoints  the  oath  to  he 
etnitbed  and  the  cna^.tmeiit  given  in  for  the  minor  one  of 
bis  ouraton.  and  grants  commisrion  to  the  Judge  Ordinary  of 
the  bounds  to  take  bis  oath,  aod  that  of  the  ottiei  couplaiuer, 
oueofijuatory  caution,  in  common  form.'* 

The  aaspenders  having  ^jdied  for  an  exteorion  of 
time,  the  Lord  Ordinary,  on  22d  December,  pronooDced 
tbe  following  interlocator: — 

*'  Allows  the  complaioer  five  dajrs  from  this  date  to  find  jura- 
ti>ry  caution,  with  certificatiou,  that  if  not  then  found,  tbe 
clv'tk  shall  iame  q  certificate  without  brther  intimation." 

-  Oastiaik  not  hamg  been  fonnd  oo  27Uk  Dee«aber, 
tl^  Sp-Ohamber  cterk,  on  28tli  Dnembefj  ianud  a  eer- 
Up<i$ifi  of  no  eaotion. 

*  This  was  a  note  to  the  junior  Lord  Ordinary,  in  name 


of  James  Andrew,  one  of  the  s^iqionders,  for  himself 
and  as  having  been  one  of  the  curators  of  Xtobert  ShaW 
Andrew,  and  of  Robert  Shaw  Andrew,  plating  that— ^ 

"  during  tbe  fire  days  allowed  by  Lord  Hurray's  interlocidoi^ 
iho  complaioer  James  Andrew  fixed  two  diets  for  taking  tha 
oath  aoent  juratory  cation,  both  of  which  pioved  abortive — 
•ne  inoonseqitetioeof  the  alMeooeof  tbe  Siieriff-clerk,  ud  tbe 
other  in  omtscqiienoo  of  an  oUectioo  taken  by  the  rflspondeat'g 
agent— and  it  was  not  till  Uiis  date  that  he  was  enabled  to 
emit  the  said  oath.  This  last  diet  was  attended  by  the  ra- 
spoodent's  agent,  who  was  understood  by  hie  said  appearanoe 
to  depart  from  any  ol^ectiou  to  tbe  lodjrini;  of  tbe  bond  and 
report  of  eommiSBion  on  tbe  earliest  possible  day  aftor  tha  date 
thereof."  Ou.pieseutiog  these  dooameMts  tbe  following  daj 
ak  tbe  Bi21.ChaBber.  the  B|ll-<UMinber  derii,  lu  ooueeqnenea 
of  tbe  mpondent  having  tbe  d^  before  taken  out  the  oeiUfl. 
eabt)  of  jae  caution,  raluwd  to  nceive  the  caution  then  o^nxwd, 
wlkhotrt  the  ooasesfc  oC      re^wndent,  which  he  deoUnud  (a 

giVft      ■  ,  ■  ' 

'  The  note  fhrther  bore,  that  since  2d  December,  the 
suspender  Janes  Andrew  had  learned  that  Robert  ^haw 
Andrew  had  attained  majotitT ;  that,  on  this  acconnt, 
his  oUier  eurators  had  refused  to  ^ve  an  enactment  on 
his  behdf  j  and  that  James  Andrew,  in  tbe  inventory 
given  up  by  him,  had  included  "  the  effects  of  Robert 
tihaw  Andrew,  which  he  was  advised  to  include  as  the 
nearest  imfdement  in  his  power  of  the  interlocutor  of 
2d  December.'* 

The  note  prayed  hia  Lordship  "  to  allow  the  eantion 
to  be  received  :  to  recal  the  certificate  of  no  caution  ; 
and  to  allow  the  complainers  to  proceed  with  the  SOf- 
pension  aa  if  no  such  certifieate  hsd  been  issued." 

The  respottdent  lodged  answers,  pleading  that  the  ap- 
plication was  iocompetent,  in  respect  the  suspenders, 
by  the  issuing  of  the  certificate,  were  out  of  Court. 

The  Lord  Ordinary,  on  2uth  Jon.  lSu3,  pronounced 
the  following  interlocutor  : — 

*'  Bcfuses  this  note  as  incompetent,  reserving  to  the  eom> 
plainer  to  present  a  second  note  of  nimpeiwiou  in  terms  of 
the  act  of  sederunt  81st  December  ]«3B,  §  7,  if  so  advised." 

The  suspenders  reclaimed,  and  pkatUd — ^The  Lord 
Ordinary  had  put  too  rigid  an  interpretation  on  the  aot 
of  sederunt.  The  suspension  was  not  out  of  Court,  and 
therefore  the  present  note  was  competent.  There  was 
nothiuK  on  the  interlocutor  sheet  of  the  process  except 
a  note  ny  the  clerk  that  certificate  of  no  caution  had  been 
issued.  There  was  no  formal  interlocutor  dismissiag  the 
suspension.  Where  certificate  of  no  caution  was  issued, 
and  the  respondent  wished  his  expenses,  the  ordiaaiy 
form  was  to  ^>ply  for  an  interlocutor  diamisBtng  the  jsna- 
penrion  with  expenses — Beveridge  on  BiU4I<hambw,  § 
178.  Thu  shewed  that  ^  inning  of  the  oertSeate  ,did 
not  put  the  Bunpennon  out  of  Cout,  When  the  X^wd 
Ordinary  refused  to  pass  the  note  in  respec^  i)t  no  cau- 
tion being  offered,  it  was  competent  to  reclaim — Xmw  v, 
Thomson,  17th  Nov.  1852. 

The  respondent  anavxred — The  rule  ihat  if  tbe 
suspender  did  not  implement  the  condition  of  the  in- 
terlocutor within  the  time  fixed,  the  clerk  was  entitled 
at  once,  without  applying  to  tbe  Lord  Ortfinary,  .to 
issue  the  certificate,  which  put  the  suspension  out  of 
Court — to  all  effects  except  this,  that  the  rc^ndent  was 
entitled  to  apply  for  his  expenses — A.  S.  14th  Jime  1799, 
§  5;  Bell  on  Bill-Chamber,  §  308  :  Nairne  v.  Spence, 
7th  July  1824. 

Lord  Pre»ident.—\i  rather  oftsm\ie^  we  oobM^ 
have  eoue  more  explanation,  id  point  of  fact,  from  the«difen- 
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der,  before  we  coaM  go  into  any  Inquiry  as  to  this  mattelr.  The 
case  is  still  in  the  Bill-Cliamber ;  the  note  of  suapefiition  was 
presented  apwards  of  a  year  ago.  The  first  qnestlon  was,  whe- 
ther the  Dote  coald  be  passed  on  juratory -caution,  aud  that 
was  allowed.  That  was  on  17tfa  Jannary  185%  and  Juratory 
caation  was  not  found.  Tbun  a  difficulty  arose  as  to  the  talc- 
ing or  the  oath.  In  that  matter,  the  charger  at  once  said  that 
he  wonld  be  content  with  the  oath  of  the  cnrator.  That  was 
fadUtatiojc  the  procedare,  and  we  disposed  of  it  on  2d  Decem- 
ber last.  Then  application  was  made  for  more  time,  and  on 
22d  December  the  Lord  Ordinary  granted  five  days  more. 
CanUon  was  not  found  within  the  time,  and  the  clerit  issued 
a  certification  in  ordinary  form.  Then  the  party  puts  in  a 
note  to  the  Lord  Ordinary  to  allow  caution  to  be  received,  to 
reoal  the  certificate,  and  allow  the  sospcnslon  to  proceed. 
That  is  a  very  nnusual  application,  t  do  not  say  it  Is  In  all 
cirdhnutanocB  Incompetent.  If  his  statement  liad  amounted 
to  this,  that  be  had  found  due  cantlon,  and  that  the  clerk  had 
l»ecn  wrong  In  iasolng  the  certificate,  that  would  have  boen 
A  different  matter.  There  is  another  remedy  which  the  party 
might  have  betaheu  himself  to  under  §7  of  the  act  of  sederunt 
But  he  will  not  tahe  that — he  will  not  put  himself  under  the 
dondition.  Instead  of  that,  be  wants  a  recal  of  the  certificate, 
as  baring  been  wrongonsly  lamed.  Now,  on  what  ground  Is 
this  put.  The  statement  is,  that  both  diets  for  taking  the  oath, 
"  proved  altortive,  one  in  consoquence  of  the  absence  of  the 
SheriS''4lerk," — that  might  have  l;een  a  ground  for  proroga- 
tion— and  "  the  other  In  consequence  of  an  objection  taken  by 
the  respondent's  agent"  There  is,  however,  no  statement  as 
to  Uw  nature  of  tlie  objecUon.  If  it  was  a  good  objection,  that 
was  DO  groand  for  stuping  the  diligence.  This  is  all  that 
b  statetrto  Induce  us  to  go  Into  thia  exttaordlnaiy  remedy. 
That  statement  is  not  satufactoiy  to  my  mind. 

Lord  FuUertm. — I  am  of  the  same  opinion.  I  never  beard 
oTtach  a  thing  as  a  reclaiming  note  against  the  olerk  issuing 
a  certificate  tut  caation  bes  not  been  fimiid.  It  wwdd  require 
very  special  clfomutaaosi  to  mmuit  na  in  glTfaig  effsot  to  It. 

Lord  Camnghamt  concurred. 

Lord  Ivory. — It  il  a  bard  case,  but  we  eannot  help  that.  I 
have  no  sympathy  with  the  respondent,  and  think  we  raost 
look  with  tbe  greatest  faTOor  on  the  suspMidets.  I  do  not 

think  we  can  go  forther  back  than  Lord  Hurray's  interlocntor 
of  prorogation  of  22d  December.  The  five  days  thereby  allowed, 
elapsed  without  caution  being  found.  If  It  in  to  be  laid  down, 
that  where  certification  has  taken  place,  even  when  occasioned 
1^  tbe  hn\t  of  one  of  the  parties,  that  tbe  other  is  without 
remedy,  I  wonld  demur  to  that  doctrine,— aod  jwt  that  la  tbe 
f^ronna  tbe  Lord  Ordinary  takes ;  and  if  wo  adhere  to  this  Inter- 
locutor, we  adhere  on  tbe  point  of  competency.  As  to  tbe 
question,  whether  it  Is  competent  to  entertain  this  note,  I 
should  rather  be  inclined  to  hold  that  it  is.  There  are  here 
certain  statements  by  the  suspender,  which  are  neither  denied 
noE  explained  by  the  respondent.  I  think,  therefore,  we  are 
entitled  to  take  the  statement  as  given,  which  is,  that  both 
diets  for  taking  tbe  oatb  proved  abortive.  If  they  had  proved 
so  from  any  act  of  the  suspender,  the  case  would  hare  l>een 
different ;  but  they  proved  abortire,>En(,  from  tbe  absence  of 
the  Sheriff-clerk ;  aeeondfy,  from  an  objection  taken,  it  is  e&iil, 
by  the  respondent's  agent  No  explanation  is  given  in  refer- 
ence  to  that  statement  The  matter  turns  on  tbe  question  of 
feet,  and  I  ttwiefbre  think  it  rather  premature  to  seme  without 
farther  Inquiry  into  tiie  facts.  But  the  Issuing  of  the  owtlfl- 
cote  does  not  stop  the  procedure  in  Dumbarton ;  the  diet  pro- 
ceeds, and  the  oatb  Is  taken  in  Dumlwrtou  on  29tb  December. 
If  the  respondeat  had  on  that  day  been  present,  which  be  was 
not,  could  he  have  pleaded  that  theoertiflcate  dated  the  prerloos 
day  had  been  issued  1  The  question  just  comes  to  this,  that 
the  time  for  the  certificate  to  he  granted  baring  elapeed,  tfie 
respondent  was  entitled  to  enforce  Tt ;  but  if  the  certificate  was 
isned  from  his  fruit,  be  was  not  entiUed  to  enforce  it. 

Adhere. 

Lord  OrdUimy,  Carriehlll.— ilet.  Fraser ;  David  Crawford. 
&S.a  AtM.^AU.  Pyper ;  Tawse  and  Bonar,  W.S.  ^mM«.— 
L.  Cbnt-CW.Q.T.) 


m  Mar^  1853. 
FiBsr  DivisiOK.  ' 
Fbancib  EdmonDj  Petitioner. 

Mii)or-~Fartor  Loco  Tutorii — PiiprU'  Protection  Act— Scitntf 
12  8c  13  Vict.c.  61,  §§  S,  22- Discharge- W^er*  the Jactor\oto 
tulorii  of  a  pupil,  who  attained  minority  previouM  to  rAc'pui- 
ing  of  the  PupiW  Protection  Act,  continued,  witkOMt  ditdiaiyt, 
to  adtninitter  her  ettate  for  iome  time  aubMegusM  to  tAepm- 
tNjT  tif  the  act — Held,  oa  hit  appi]fi*g  for  »x9meraiim  aW 
discharge,  that  the  factory  having  terminated  before  tktfUf 
tug  of  the  act,  wa»  one  to  which  it»  provieion*  not  ofp^— 
and  IN  particmkr,  that  the  faetor  tvu  act  liable  in  ptnal  »> 
tertsf  OH  a  aim  of  JUtO,  vkieh,  during  hi*  uetingt  emheeqmi 
to  the  (enuMof ien  of  thejaetotjft  k*  med  fwMtaarf  in  Ms  Asa* 
far  Mere  than  ten  dmf*. 

The  petitioner  was  factor  loco  tntorta  to  M!s8  Shav, 
who  attained  the  age  of  twelve  on  8th  November  1618. 
The  Ptipils'  Protection  Act^  12  A 13  VvA.  o.  61,  piaed 
on  S!8th  July  1849. 

During  the  cnrrent^of  hia  office^  the  petitioner  hftdheei 
in  nse  to  lodge  annnat  aocoonts.  Uis  {ant  annual  aocoont 
was  brought  down  to  17th  November  1848,  and  was  in- 
dited  by  the  Accoootant  of  Court,  who  finmd  n  balssw 
in  the  petitioner'a  fiironr,  as  at  that  date,  of  £B8.  Tbe 
minor,  althongh  pressed  to  do  so  by  the  pctiHoner,  Ae- 
dined  to  choose  curators,  and  he  continoM,  mt  her  mS- 
citation,  lor  upwards  of  two  yean  more  in  the  irin^ 
nistration  of  her  fimds.  But  he  tsttmated  to  tte 
Accountant  of  Court^  at  the  audit  of  his  accounts  dmn 
to  November  1848,  that  his  office  had  ceased  at  Aat 
date,  and  that  he  did  not,  therefore,  consider  it 
saiy  to  lodge  any  fnrther  acconnta  in  Courtl 

In  conscc^uencc,  hovcrer,  of  the  Accountant^  requii- 
tion,  but  diacUuming  at  l£e  same  time  any  oUigatfan 
in  the  matter,  the  petitioner  sent  to  the  Acoomriant 
acconnts  of  his  intromissions  as  agera  for  Miss  Bhnr, 
for  the  years  ending  17th  November  164:9  and  17di 
November  1850.  The  Accoontant  repwted  on  then 
accounts,  in  aoditiog  which,  he  brought  ont  a  biluee 
f^iost  the  petitioner,  as  on  I7th  November  1850,  d 
^288,  of  which  ^20  was  penal  interest  on  a  balance 
in  excess  of  £50,  which  was  in  hishands  from  11th  June 
1850  to  17th  November  1850.  And  he  stated,  in  his 
report  on  the  accounts  down  to  November  1848,  (which, 
however,  was  not  made  till  September  1860),  that  he 
had  objected  that  a  lar^  part  of  the  fimda  ww  in- 
vested in  bills,  and  that,  m  November  1850,  the  period 
down  to  which  the  present  report  applied,  theae  insiit- 
ments  were,  with  a  trifiing  exoeptioB,  nw^uiBffed. 

The  petitioner  object^  to  the  cham  of  Mini' In- 
terest, and  the  Lord  Ordinary  snpersedea  consdcHtfau 
o{  the  Aocoontant's  report,  that  Uw  peUtianer  mAi 
have  an  op^nrinnity  of  preeenting  sn  a^tlieatioD  fut  m- 
charge  of  his  office  as  factor. 

On  13th  January  1852,  the  petitioner  presented  flie 

ftresent  petition  for  exoneration  uf  his  factory,  and  4»- 
ivery  of  the  bobd  of  caution  in  common  fcrtm.  Wtk 
this  petition  he  produced  his  factory  aeooimta'is 
audited  by  the  Accountant  down  to  17th  iilo^mk^ 
1848,  now  docqueted  by  the  minor,  with  ooDcumMMf 
her  paternal  annt,  her  nearcot  relatiTe.  Them  Mwift* 
produced  a  discharge  by  the  nuoor,  with  ti»  MttMif- 
enmnoe,  of  the  petitioner's  intromiauqns  w 
the  ftooounts  of  his  nnb[<iiiiiirinti^l,iyiiiiiii(4ii  ifai^ 
29th  Deeember  18^f>  docqueted  ^^ig '  hlTWy 
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Cbe  diacbarge  and  dooqnets  havmg  still  been  objected 
o  by  the  Acconntant,  the  minor,  at  the  petitioner's  de- 
irc,  chose  curators,  who,  along  with  her,  were  Ksted  as 
taxtica,  and  lodged  a  minute  stating  that  they  had  eza- 
ained  the  accoimts,  were  satisfied  with  their  accuracy, 
.ad  consenting  to  the  petitioner's  discharge.  Thereafter 
he>  petitioner  lodged  a  minute,  staUug,  (with  reference 
o  ilw  Aecoontwit's  remarks  on  the  iuTestmenta  in  bills, 
n  his  v^nt  on  the  aoooontB  to  Norember  1848),  that 
n  sobmittlttg  to  the  Accountant  the  accounts  to  Norem- 
>er  1850,  which  were  closed  within  two  months  of  the 
odgiog  of  the  abore  report,  it  was  explained,  that  the 
ntitiooer  was  to  vequire  payment,  at  the  shortest  notice 
consistent  with  the  usago  of  Aberdeen, "  of  all  sums  lent 
>o  bill  or  bond  without  collateral  security;"  that,  ao- 
nrdingly,  th§ea  loans  were  all  called  up,  and  at  20th 
foDft  1861  the  petitioner  received  payment  of  every  sum 
'  resUng  upon  the  security  of  bills,"  and  that  the  whole 
nrooeeda  were  invested  upon  first  rate  landed  security;  so 
ihat,  at  the  date  of  the  petition,  there  was  not  a  angle 
nvcstment  of  the  description  objected  to.  It  was  far- 
ther explained,  that  if  any  objection  existed  in  regard  to 
iny  of  the  iuTestmaats  made  by  the  petitioner,  either 
luriiw  the  period  of  the  factory,  or-  once  Miss  Shaw 
lassed  pupillarity,  he  was  quite  willing,  and  offered  im- 
nediat^y  to  give  cash  for  every  investment  made  by 
lim,  on  obtaining  a  transference  by  the  minor  and  her 
curators  to  the  existing  eecui^iea. 

To-this  minute  the  minor  and  her  curators  lodged 
answers,  to  the  e£Eect  that  the  statement  as  to  the  re- 
investment of  all  sums  lent  on  bills,  without  collateral 
securities,  .was  correct^  that  they  were  satisfied  with  the 
whole  of  the  existing  investmfonts,  with  the  exception  of 
t  bond  for  but  that  that  sum,  with  interest  since 

[art  term,  havii^  been  paid  to  them,  they  consented  to 
thepraytt  of  the  petition  bdng  granted. 

The  Lfflrd  Ordinary  remitted  *^of  new  to  the  Account- 
ant to  inquire  into  what  has  taken  place  since  the  date 
of  his  former  report,  and  agun  to  report." 

The  Accountant  again  reported,  that  before  obtaining 
bis  discharge,  the  petitioner  was  bound,  in  terms  of  §  5 
of  the  statute,  to  account  for  the  ^20  in  name  of  penal 
interest  above  referred  to.  The  report  bore,  that  this 
matter  brought — 

'*  the  Accoootant  back  to  the  point  formerly  discussed,  namely, 
n)kether  it  was  competent  lor  him  to  audit  and  nport  upon 
tbe  petitioner's  account  from  17(b  November  1848,  wbrn  Uiss 
Bbaw  roMhed  minority,  down  to  17tb  Kovember  18b0 ;  aad 
this  is  the  real  quertion  wblcb  will  J^et  foil  to  be  dedded  undw 
tbv  pxMent  application.  It  is  distinctly  to  be  kept  in  view, 
that,  OD  this  latter  date,  tbe  minor  had  not  made  choico  of 
curators, — that  no  steps  were  in  progress  towards  that  end, — 
and  that  Uie  petitioner  bad,  in  virtnu  of  his  judicial  appoint* 
lucnt,  which  confided  to  Urn  tbe  custody  of  tbe  minor's  fands, 
continued  to  intromit  tlierewith  as  fotmetly  doting  the  two 
^yeats  from  17th  Noveuibet  1848  to  17tb  November  1860.  Tbe 
JXccountant  then  tliought,  and  still  thiuks,  be  was  bound  to 
call  on  this  factor,  at  the  date  of  tlie  next  following  auuiial 
aadit,  after  17th  November  1848,  either  to  shew  that  be  bad 
competently  divested  of  tbe  estate  subsisting  on  that  date,  and 
uudf  good  the  invuslmmits  whidi  appeartid  to  be  objection' 
nble,  or  to  continue  to  account  until  he  was  in  a  x>ositton  to  do 
both  these  things.  Thus,  for  example,  in  a  factory  consisting 
of  ttsmral  pupils,  whoa  tbo  eldest  of  them  reaohml  minority, 
tUtf  AttfounUtot  woctid  not  hold  tbe  factor  entitled  to  retain 
tliU  minor's  obare  In  bis  handv  without  accounting  for  it. 
Until  -Uifl  (actor  paid  away  the  share  either  to  the  minor  and 
bis  ««Hiloni,  «r  to  bis  reprcieBtatlvea,  the  Accomtant  wonld 
fCHl  beM  Idm  llablu  to  acoMOt  for  that  share  as  much  as  lor 


OF  SQBSION,  Aq.  295 


the  shares  of  the  other  pupils ;  and  if  this  course  is  a  correct 
one  in  regard  to  one  pupil  out  of  a  number,  it  seems  equally 
correct  in  regard  to  tbe  case  of  a  nngle  pupil  reaching  minority. 
Tbe  view  here  taken  might  be  tested  farther  by  conddering 
the  position  of  the  cautioner  in  tbe  factor's  bond.  If,  In  the 
present  case,  the  factor  is  not  liable  to  account  qua  factor  be- 
twixt 1848  and  1850,  could  his  judicial  cautioner  be  held  re- 
spODhible  for  any  maIven«tion  which  might  have  been  com- 
mitted during  that  period  J  If  his  office  fell  as  to  liability  on 
and  after  17th  NoTemberl848,thcn  tbe  cautioner's  obligation 
seems  necessarily  to  have  fallen  with  ft ;  and  yet,  in  a  question 
of  acoounting,  it  is  hardly  supposed  this  plea  would  avail  a 
cautioner.  The  general  scope  of  the  recent  proceeiilngs  in 
Court  in  reference  to  judicial  factories,  is,  that  the  factory  sub- 
sists to  the  effect  of  calling  an  undischarged  factor  to  account 
for  bis  intromisdons  with  the  ettatt;  and  on  this  principle  tbo 
Accountant  proceeded  in  calling  the  petiUonci  to  account  after 
ITtfa  November  1848.  That  were  was  necessity  for  further 
inquiry  after  that  date,  is  proved  by  the  fact,  that  tbe  factor 
found  it  necessary  to  replace  one  of  the  investments  (which 
bad  been  objected  toj  out  of  his  own  pocket,  and  that  after  the 
minor  had  made  choice  of  curators.  U'bere  remains  to  be  con- 
sidered, what  effect  is  to  be  given  to  the  subsequent  appearance 
in  procesH  of  the  minor  and  her  conUOTS,  and  their  approval 
of  the  petitioner's  accounts,  and  consent  to  bis  discharge.  The 
choosing  of  curators  did  not  take  place  until  22d  April  1862, 
that  is,  three  years  and  some  monUis  after  the  pupil  atUuned 
minority.  They  propose  to  act  retrospectively,  and  so  to  super- 
sede  tbe  report  of  tbe  Accountant  made  befort  they  weie  ap- 
pointed. For  reasons  which  will  shortly  be  stated,  the  Ac- 
countant not  <Mily  doubts  whether  such  a  dtediaige  by  the 
minor  and  her  curators  is  sufficient  to  supersede  or  overturn 
that  report,  but  wbetber  it  would  even  be  sufficient  to  prevent 
an  audit,  even  bad  tbe  Accountant  not  reported.  In  the  case 
of  Duncan,  factor  loee  tulorit  to  Webster,  Jurist,  vol.  zxiv.  p. 
182,  20th  Deo.  1861,  the  factor  keo  tuterU  had  a  balanee  in  his 
bauds  at  the  termination  of  tbe  factory.  Wtwn  he  prosented 
hU  petition  for  disohaige,  be  had  been  cboaeo  curator  )n  the 
minor,  in  which  latter  capacity  he  made  appearance  and  ac- 
knowledged payment  of  the  balance  recelTOO  from  himself  as 
£actor.  Tbe  Uourt  held  he  most,  as  fiMitOV,  first  consign  tbe 
balance  in  bank,  with  lotecest  to  the  date  of  conngnation. 
The  period  for  wtdch  interest  fell  to  be  odculated,  reached  in- 
to and  embraced  a  portion  of  the  curatory.  In  tbe  case  of 
'NVilson,  factor  hco  tulorii  to  Brace  (not  reported),**  the  poi^ 
wasinmlnoritywhenthefiftchwwascalledontoaccoant.  Be 
was  found  liable  in  penal  interest  under  the  new  statute,  al- 
though the  interest  arose  on  a  balance  retuned  in  his  bands 
long  after  the  pupil  bad  reached  minority,  and  when,  accord- 
ing to  the  view  sought  to  be  established  in  tbe  present  case  by 
tbe  petitioner,  his  liability  to  acoonnt  had  fidien.  And  stUl 
farther,  in  that  case,  the  lli^w  concurred  in  tA»  fiiator's  objec- 
tions to  this  penalty,  but  tbe  Court  still  held  that  the  factor's 
balance  most  be  axcertained  and  fixed  according  to  law,  and 
paid  over  to  ber.  With  these  dedsions  t>cfor«  liim,  the  Ac- 
countant does  not  feel  at  liberty,  even  suppodng  bis  ^ews  had 
undergone  alteration,  to  do  oUietwiae  tban  adliure  to  bis  re- 
port Ue  feais  be  must  go  farther.  Following  up  these  deci- 
^ons,  be  sees  nothing  for  it  but  to  hold  the  petitioner  liable  to 
account  to  the  Court  and  its  appointed  officer,  as  an  undis- 
charged judicial  factor,  up  to  that  point  when  the  minor  and 
her  curators  entered  into  possession  of  tbe  estate.  In  conclu- 
sion, the  Accountant  begs  to  suggest  to  your  Lordship,  in  deal- 
iug  with  the  points  raised  in  this  case,  also  to  deal  with  tbe 
question  of  expenses  incurred  in  tbe  djscuBsion  caused  by  tbe 
factor's  refusal  to  couonr  in  ibe  AoooontanVs  audits  and  under 
tbe  present  appUcati<Hi  for  discharge." 

The  Lord  Ordinary  reported  the  case  to  the  Court, 
with  a  minute  lodged  by  the  petitioner  in  reference  to 
the  whole  case. 

The  petitioner  pleadtd — At  the  time  for  which  ic  was 
mad  that  penal  interest  was  due,  the  petitioner  was  not 
acting,  and  ooold  not  as  iaotor,  f<ff  the  office  had 
tennmated.  He  wa^  no  doubt^  st  the  ezpren  denre  of 
Ihe  minor,  acting  as  her  agent,  and,  as  agent,  be  simply 
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placed  the  £60  in  his  owd  bank  account^  instead  of  op^n- 
,  aag  aMpsMte  aeeooiit  in  ber  name.  In  £icVdilr!tig'ihe 
,«tiole  i}OnnD  of  tbe  faotoiy,  thae  was  nerer  any  dcea- 
nioA  lor  epenibg  a  bank  account,  the  petitioniBr  haVitig 
.  regttUriy  mvcBted  the  fonda  wbi<^  came  into  bvi  hands, 
.  fteqnffUl;,  and  as  Uaaeooonts  shewed,  adTanciogbifloirn 
inODe(f  in  order  to  make  up  a  saitable  and  convenient 
aiun  inTeetmeDt,  and  that  when  there  was  any  balance 
in  his  hands  not  invested,  bank  interest  was  allowed 
by  him  is  his  aooonntsywhioh  had  been  approT'ed  of.  As 
,  soon  88  the  AocountanCB  view  as  to  the  neeesaity  of  a 
,  bank  aooonnt  was  eornmnnieated  to  th«  petition^,  be  im- 
Sipdiate]^  opened  oti&  and  lodged  ihemdnef.  l^elgronnd 
:on  which  the  Aoeotmtsat'  praoeeded  was^  that  w^rerer 
J  aik -undisf^argod  fketor,  after  the  termination  of  his 
:  iaot^wy,  oontuined  in  posseanob  of  thb  estate^  the-  factory 
:4tUl  Aabaisbed  to  tlu  eflsob  of  oftlling  on  bim)  under  the 
^ctiitiiie^toaocoantfbrluaiatKnidaiiotHfL  'Bttt4faftpeei- 
tioneFi  ftotory  was  one  to  which  dte  ^nfi/M<sAa  ftf  the 
etatote  were  not  applicable,  in  respect  it  had'tMalAttted 
before  the  passing  of  the  statute.  The  question  fbll  to 
be  determined  under  §  22,  which  contained  produohs 
"  with  regard  to  all  fkctories  subsisting  at  the  date  of 
the  paaung  of  this  act "  The  petitioner's  office  of  factor 
temjinated  in  November  1848,  and  therefore  was  not 
sabsiating  at  that  date.  The  Accountant  founded  on 
the  oondoding  words  of  the  section, "  And  in  all  other 
respects,  the  whole  provisions  of  this  act  shall  take 
eSuA  man  and  after  the  posnng  thereof,  in  regard 
to  fltetories  eonatituted  before  the  passing  of  this  act, 
in  so  ftr  as  the  aama  admit  of  application  thereto* 
3ut  these  words  did  not  bake  taa  provirionii  of  the 
Aob  applicable  tp  Jaotoriai-  wlMoh  bad  teraittated  be- 
4t«  '<tbe  date  of' the  passing  of  this' Mf^' The  whole 
pf  §  22  was  applieabls  to  fkotimes  sub^Ssete^  afrthe  date 
of  the  passing  of  the  act,  and  to  nothing  elte.  The 
word  '  subsisting'  implied  that  the  litctories  referred  to 
were  Victories  which  had  been  '  constttutcd'  befbre  the 
passing  of  the  act.  The  concluding  words  foUowed  the 
^(dal  provisions,  and  formed  a  general  provision  with 
regard  to  that  description  of  factories  to  which  the  whole 
«octt(Hi  applied — ^vis.  fitotoriea  constituted  before,  and 
subsisting  at,  the  date  of  the  passing  of  the  act.  Then, 
if  the  statute  was  not  applicable,  there  was  no  room  for 
the  ohaine  of  pooal  interest,  and  the  petitioner  having 
aooountM  for  ms  intronuasions  as  ftctor  down  to  the 
termination  of  hia  office,  to  the  satis&otira  of  the  Ao- 
Qountant,  and  having  further  accounted  for  his  subse- 
quent Inftromiaaions  to  the  satis&ction  of  tbe  minor  and 
hsr  ouifit4»a,  who  were  the  proper  oonbtadiotors  in  the 
pmoesft  oC  diadiarge,  he  was  entitled  at  once  to  exonera- 
tlon  at  commcm  law. 

/^rd  Prfideu!.—\  dw  nol  fcpl  KHy  difflcnltjr  on  t1l«  pofnt,  that, 

nn^vT  tlic  pTovision^  ni'  tliis  act,  tbe  penal  interest  ii  not  ezl- 
etble  from  ttt^g  pattjr ;  I  bavf  lao  doubt  that  the  demand  fcr  It 
t|  ti^  af[E>Qil ja«idaDd.  Sirtt,  tfao  &otory  bad  oxfrired  befim 
tfl«  dfltfl  cr  tb«  and  therefore  dots  not  come  within  the 
^copd  of  ttia  fu:i  bt  tXL  Tli.  79  nuy  be  matten  in  &otorles 
wtilcfi  dtd  (jxiPt  biiforo  the  ticfc  pwMd,  which  may  taiu  nice 
q'firt'yijlss  [Lh  1m  |]h^  iip^iUculiiliLy  ot  the  act.  The  factory  hero 
hft4j9^n;{l  »Uoi:e:Lt>er  before  the  act  paaed,  and  iheteftHvthe 
qjSAriBB  Of  MDU.  IntereA  does  not  vriwb.  At  the  sanie  time, 
l&Sf^ua  poiDt,t1ta(astalbe  iovestmentsof  the  AindB,«bi<^ 
bfLfc  thnt  ']t  hw'i  bHTii  L:c;'1[iioGd,  mif^t  have  i^eed  another 
itnestloQ.  Tiie  ikctor  here  hod  not  been  dLacharged,  and,  even 
ncart  tam.  tiie  PiqiUs'  Fratection  Act,  if  It  had  ameand 
that  between  the  e^rjr  of  the  bctory  and  belbre  the  date  of 


the  discharge,  any  improper  In  11  ■tiiiiiif  nf  fcintfa  T— liHi 
inade,  lam  not  prepared  to  lay  that  the  Coaft-wj^bj aet Jii 
had  cognizance  cf  the  case,  to  eDforce  reetit^tioy.  tr(  |>rnfaifl 
Bnt  I  understand  that  all  tliat  matter  U  n«w  OMpkttir 
cleared  np.  Tbe  parties  here  are  satisfied  wl^k  U^imi. 
tUL-Dts,  and  no  sacb  question  as  I  have  alluded  t«  aii«b,  Vr 
are  limited  to  tbe  single  point  of  the  dtiiuaod  for-perriiatcwv 
and  I  am  clear  that  we  are  not,  in  this  ewe,  wUbia  .tibc-alstak, 
Lordt  PaUertm  Kod  CuninghaiM  ooacum^  ' 
Lord  Ivory. — I  am  of  the  same  opioioa.  If  the  tart  eg  hi 
expired,  the  balaoco  being  ag^ost  the  bctodb  scpilw-tMliLsai 
come  to  a  settlement,  it  aiight  liave  beea  »  't^cpttea-  nttt 
§  '2S,  whether  it  would  not  be  wUhin  the  d>)tr  a%A  eomt^mt 
of  tbe  Coort  to  call  on  him  to  ocvountloc  tb6fratoin«tc  M 
ff  he  remalued  a  creditor  of  the  piipi]  when  the  faotfiiai 
1  think  it  impofistMe.  after  the  factory  iras,Btofp«t>  whsafcti 
acting,  not  as  fikctor,  but  as  ageqt  to  lo^e  hiqiJi»blr.  Via 
the  pupil  comev  of  age,  the  case  is  no  longer  that  of  •  fadi^ 
liot  of  a  papil  and  her  nepotimm  ^ufar-  <■ .  I  Uilnk  tbe  Accooi 
ant  has  gone  wrong,  end  that  to  takis'suai  a  vtew  asbcdM 
would  be  melt  dangeroni  for  thi;  iactor,  and  «spa<dftlly  1m  m 
cautioner. 

[  /.ertf  Onfixory,  Caniehill.— Dean  of  Faculty' (IflcB^ 
Young;  Lockbart,  Morton,  Whitehead  ftOieiff,  »  Jx  AwBtt^ 
W.  CiinL— CW.Q.T.) 

SsooHi)  Divisma. 
Omitted  of  date  12th  February  1862. 
Ten  AooouMTANT  or  CotntT  r.  John  Wiuoir, 
(knee's  Factor), 
Mriinr— Pupih'  Protection  Act — Statoie  12  ft  19  Vj  A  »  i\? 
§§  5. 22— Penalty — A  factor  loco  tutorii  eppoi»te^  iUwmHi 
jiatmg  of  the  FiipiW  ProlectioH  Act,  H»au»€d       Am  mm 
aytmettt  of  tht  pupitt  fundt  mfi^  tAe  %ad  attuiMtd  wSHMHy 
wUioh  the  did  tnbieqiumt  to.  tia  fmubuf  if  tht  nnr  TVirt 
the  actwat  applicaUe  toUttJatt^t  wtiikewm*  dimgtmie^A 
office,  and  that  he.  Mtof  tlur^farM  bmbla  m  Jipif  j'rflMiep 
money  retained  i*  hu  handu,  contraTY'te  the  jii  imiiMm  gfjl. 
at  a  period  skbMequeitt  to  ike  puptt*  attaument  f^iM*pn^ 

On  4th  March  1841,  John  Wilson  was  wiyoinW 
factor  Inco  trUorU  to  Janet  Bruce. 

The  factor  never  having  lodged  an  inrentorj  of  tb 
estate  eommitted  to  his  management,  nor  accounts  d 
his  intromisaons,  was  ordered  to  appear  at  the  bar  4 
the  Court  to  explain  his  conduct. 

The  footor  Uiereupon  lodged  an  inventory  and  auuuual^ 
and  also  produced  a  disoharg?  executed  in  hia  &tobi  I9 
Miss  Bnu»,  who  had  attained  mintmty  on  \2A.  A^p' 
1851,  which  was  dated  9th  January  1853.  Tb«Jpnit 
remitted  to  the  Aocountant  c£  Court  to  inq^nad 
report.  ^ 

The  Accountant,  in  reference  to  the  5th,  arifT^M 
sections  of  the  Pupils'  Protection  Act,  reportedr-^ 

"  The  pupil  is  stated  in  the  dischatge  to  jUav*  irftalnirt 
Dority  on  18th  August  1861 ;  but,  on  the  nrinriple  l>i 
Acconntant  Is  disposed  to  hold— nemely,  thai  tm-ttat0m0i^ 
sintx,  and  tbe  statute  applies  until  tile  actor  ^veste-^iiaAM 
charged  him  with  penal  intereit  at  20  per  cent.  ftoaftlUMsaa 
I860,  under  §S  Gth  and  22d  of  tbe  sUtute." 

This  report  having  been  intimated  to  ib«  &eM^ls 
lodged  objections,  inUr  aUaf  to  the  olatei-  for  " 
terest;  and  Miss  Bmoe  appended  a  note 
the  fhetor's  objections..  The  report,  ol:9eotioBii.j 
cnrrence,  having  been  transnutted,  the  Court  ■ 
the  following  interloontor^ 

"  The  Lords  having  reinmad  couddetatioii  of 
tbe  Aocountant  a(  tbe  Court  of  Scsrion,  oC  ilal*  Sd 
1662.  In  regard  t«  the  fisotory  of  John  Wllaoo;  fiMttki 
to  Janet  Bniee,  and  the  said  John  Wilson,  { 
havinr  stated  jhat  he  bad  no  f aitbft  tki 
tbo«  transmitted  to  tB^Jleeehittiftlaf^l 
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'MlMi^  dM,  Aitfny  tbe  whole  period  of  hit  hctory,  neKkeci  all 
-tfae'rfilM-prascrilMd  by  the  act  of  oedemnt,  Dotwithstanding 
ttmti-  U»  lutnuninioiu  were  cooalderable ;  and,  therefore,  the 
iMC4»idacIlkM  that  he  haifnfetted  hfi  claim  to  anj  coiiih1i> 
'•toof  and  ea^ttot  he  aUowed  any  in  the  adjustment  of  his  ao* 
eoa«<»<:  Fltid  that  he  most  be  luhjected  in  penal  Intetect,  as 
pt upeeed  by  the  AccoontaDt :  AppruTe  of  the  priociples  stated 
■by  «fae  A«oouDtant  tta  the  settlement  of  his  account :  Fiod  the 
said  John  Wilson  liable  la  the  expenses  of  the  audit  thereof, 
•BOtsraeaofepald;  and  decern  n^^alnBt  him  for  payment  of  the 
ImImw*  hf  Mi  SKOMintii  when  finally  adjusted,  to  and  In  faronr 
«f  theeaM'tanet  Btnoe,  and  appoint  ttie  same  to  be  pirid  orer 
«e  herat  the  eight  of  the  Accountant  of  Court,  in  order  that 
he  may  be  sattsfled  that  she  reedrei  the  same ;  and  appoint  a 
«opy  or  this  deliverance,  as  soon  as  the  account  is  finally  ad- 
J  vsted,  with  a  note' of  the  accouht,  to  Iw  sent  to  the  said  Janet 
Bruce,  and  to  the  caOUoner  for  tb«  said  John  Wilwn,  it  still 
■mlive.'^ 

■Aa*Vnc^.—PutjAg*»t, 

SS/XOD  Dtvuios. 

AIajob  John  Car,  Pumwr^  ti.  Oaftaih  Jobk  FuHiija 
mod  JasiES  FosREarSB,  De/ttiders. 

Reparstion — Culpi — A  dog  belonging  to  A,kiUtd  eighteen $heep 
belonging  'v  S,  in  B't  oitm  field.  The  dog,  vkich  wae  a  puppjf 
Jbxhound  $eV€n  motUhg  oUl,  mti  kept  at  a  farm  at  tone  di*' 
tameafitm  Ikt  duefJMd,  wd  wat  laffered  to  go  about  looee — 
Ui^d  Aat  the  emter  ^  Me  dag  teas  /loUs  ta  payment  of  the 
dmm«ig9,amdtliatUwQ*.uiuuee$»ar$  to  alUjf  that  thttmntr 
Amw,         §Mperitmee  or  elJUrwiM,  ih*  dojf*$  pnptmti^  to 

Wt  mu  an  action  ruaed  b  the  Sheriff-CWt  of 
Dumt^rtonsl^e  to  ri^oyec  the  value  of  eighteen  sheep 
.beloogiflg  to  (he  ponur,  and  deetro^  by  tvo  dogSj  a 
^Uia  aad  a  fozhoand^  t«e  latter  being  the  property  of 
<tfa»  Mimder  Flen^g.   The  iheep  were  la  the  porsner'a 

Th^  fbxhoand  vas  a  puppy  seven  months  old.  It 
was  ktnt  at  Fleming's  farm  of  Toll  Vaxlc,  of  which  the 
other  defender  ForreetOT  was  tenant.  From  the  evi- 
dence, it  appeared  (hat  the  dog  vas  allowed  to  go  a( 
large  upon  the  farm. 

Two  qnestions  were  raised.  One  was  a  qneetiou  o( 
fiact — wlwther  the  foxhoond  seen  with  tho  collie  was 
identified  as  Flemings  foxhound  kept  for  him  at  Toll 
Fade,  the  collie  never  having  been  traced.  The  second 
question  was,  whether,  b  point  of  law,  the  idmtity  of 
the  dog  being  establidied,  tiie  defenden  were  lewdly 
liable  for  tho  damage. 

The  Sheriff-substitnte  (Steele)  pronounced  the  follow- 
ing  interiocator,  adhered  to  by  the  Sheriff  (Oolquhoua) 
on  appeal: — 

•*  nndi^  thai  on  or  about  the  6th  day  of  February  18CI, 
eighteen  Iheep  belonging  to  the  pumcr,  and  then  paatoriDg 
i  B  Ma  ieMi  Bear  Dutlater  House,  were  attacked  and  destroyed 
Wf  doffs,  aftd  one  of  these  dugs — the  only  one  that  has  heea 
traoeti—^aS  a  foxhoond,  the  property  of  the  defender  Ur. 
Flemiufc,  and  then  in  the  keeping  and  under  the  charge  of 
the  other  defender  Junes  Forrester :  Finds,  In  these  clrcam- 
ataocee,  that  the  said  defenders  are  liable  for  the  )om  tKoa  ens- 
taioed  by  the  porsoer :  Therefore  repeh  the  defcnces,  and 
ducems  against  the  deltsnders  in  terms  of  the  oonclosiona  of 
the  aomnoM :  Finds  the  deftoders  liable  in  eiEpeues,'' 

The  4eAndert  presented  a  note  of  advocation,  whit^h 
was  at  once  reported  to  the  Inner-House,  under  thopro- 
vMoftS  of  the  recent  Court  of  Sesaon  Act. 

dfordcn  and  Wood,  for  odvociators,  cited  Stur  1.  9.  5; 
^ohjes,  vol.  ii.  p.  406,  voce  Bepuvtlon  No.  1;  So- 
bertttintf.  CoooUy,  Feb.  25, 1851;  Baird  v.  Orahvn. 
AfWKh  6, 1852j  Justice  Bnfler's  N.  P.  Cases,  p.  76; 


Maaon  v.  KeiUng,  1  Lord  Raymood's  R«p.'-p,  "606; 
Judge  V.  Cox,  1  titarkie's  Rep.  p.  285;  Hnrtly  *.  Hal- 
hun,  1  Bam.  &  Aid.  620;  Roscoe's  Digest  of  N.  P. 
Casea,  p.  407;  Lee's  N.  P.  Oases,,  p.  552;  ToddriOeB's 
Case,  a  Br.  223;  Brow%  Jaoe  2^  1834.  lliis 
legal  qncstiffli  is  not  a  new  one  in  onr  CoasfB.  It 
occurred  lo  a  case  wluoh  depended  befiare  Lord'  Ivory, 
who,  e£teT  heaiing  th^  matter  fuUy  disoussed,  held  it 
necessary  for  the  porsaer  to  dbew  that  the  deg  was  pre- 
viously known  to  be  vicious  and  dangerous.  In  that 
case,  the  perty  was  bit  in  the  ground  belongii^  to  the 
owoH-i^  tbadiig.  Xhtit  opinion  was  agaiu  expressed  by 
the  samo  Judge  in  tbo  case  oC'(}ray  v.  Brassey^  Deo.  1, 
1852. ..  Su^oee  a  man  keeps  a  ateam-engwe,  ui  wkSth 
thene-  is  po  e^^id^nt  deteoty  aoi  euppoae  injniy  ai^M,  no 
Jiabilji^  will  9met^,  NoW|  if  tbat  be  the  eaae,  afotiiori 
%hsn  SB  no'  liabSi^  &r  hfjoiy  done  by  a  dog  whieh  is 
net  vn  ^niiiial  fm»  natune.  The  law  of  England,  fbl- 
lowiOg  t^t-  <lf  Moses,  is  quite  clear,  that  until  the  mas- 
ter has  intimation  of  the  vicious  propensity  d  his  do^;, 
he  is  not  liable  for  any  injury  done  by  him.  There  is 
no  adpa  proved  here.  -  The  evidence  of  men  accus- 
tomed to  these  dogs  is,  that  their  nature  is  to  be  timid 
and  harmless.  There  was  therefine  no  eu^  in  allow- 
ing him  to  be  at  large. 

£a^ie  and  Mae/arlane  for  reepondent — The  general 
proposition  mainttuned  on  the  other  side  is,  that  an 
occurrence  like  this  is  to  ccoadered  as  an  Rocideot 
Ibr  which  there  is  bo  remedy.  But  look  at  the  dreun- 
stancM  hez^.  It  oanaot  be.  said  itait  there  was  any 
eti/pa  on  ^  pwt  0^  the  i»ipoodenit.  His  Aeqi  were  m 
his  own  fieUyWllwe  tikey. ought  toiun  been.  In  thji 
atuation,  ther  «re  wearied  1^  (wo  doge  ivespaning  in 
the  field,  lira  eases  rciied  on  by  (be,  adToentota  nrast 
all  be  set  aude  upon  the  general  ground,  that  in  them  the 
do^  were  dealt  with  as  animals  under  the  charge  of  their 
masters  in  the  tndinary  course.  Here  we  have  to  deal 
with  a  dog  whose  nature  and  propennty  is  to  follow  and 
chase  animals.  A  foxhbnnd  does  not  naturally  ohaae 
foxes  only;  it  only  does  so  by  dint  of  being  whipped  oS 
everything  else.  This  foxhonnd  was  left  roamii^  at 
large,  and  so  helped  and  asristed  another  dog  to  dertnjf 
the  respondent's  sheep.  Is  it  to  be  said  that  there  is 
no  cidpa:  and  is  the  respondent  to  loae  his  eighteen 
sheep  unless  he  can  prove  that  the  foxhonnd  was  pre- 
viously in  the  habit  of  biting  sheep  ?  In  tdbtnog  to 
the  law  of  England,  it  is  to  be  observed,  that  in  tbfti 
country  a  trespass  may  be  committed  by  an  animal  man*- 
utettB  naturoe — See  Biackatone's  Com.  vol.  iii.  p^  291. 
In  the  present  case,  a  doa  whose  propennty  was  Co 
attack  sheep,  was  left  to  follow  his  nsttum.  Of  coarse 
the  advocator  Fleming  is  liable  fbrthfrw^itf  hie  tan- 
ant  and  servant  Forrester. 

/.ordjmtiee  Clerk. — On  the  detain  this  caw,  lain  of  opinion 
that  Mr.  Fleming's  foxhound,  which  was  seen  hnotlng  about 
with  a  oolUe  on  the  preoedlBg  afternoon,  at'a  distance  from 
Fbcrester'Sr  when  H  was  placed,  and  Terr  near  to  lfa)or  Orr'a 
Adds,  was  one  of  the  two  dogs  by  whom  the  latter's  sheep  ware 
worried  during  the  night.   I  have  no  doubt  on  that  point. 

Then,  ss  to  the  liability  of  the  owner  and  of  the  larmer  In 
whose  luepiog  and  care  the  foxhonnd  was,  for  this  extebBlre 
'  lo«— e^teen  sbeep—tbere  is.  I  apprehend,  no  doubt  in  the  , 
lasr  of  ttootlaad.  I  lav  aside  enUrely  the  cases  and  auUioritlvs 
dted'fitHn  the  law  of  Bngland.  , 

This  dog  was  an  mitndned  foxhonnd.  Vht  mm  iraarif  an 
enelossd  field  atwot  a  mile  f»om  the  WU\3SP*r}iuyi^ 
bound  was.  It  is  not  proved  that  there  was  any  arrangement 
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for  lookteg  after  the  dog,  or  regular  place  wbne  be  waa  to  be 
loeked  at  atght,  or  that  any  one  had  any  cham  of  dtring 
M.  He  was  dear^  all^wKl  to  go  about  aa  he  c£o«e.  That 
aftemooft.  as  I  bare  mid,  he  was  hunting  atMiit  at  a  distance 
wltlk  «BOth»  dog.  He  then  brealu  into  of  geU  over  the  en- 
doenre  by  vhich  Ifnjor  Orr'a  sbmp  were  kept  in  bis  plao*  of 
flecwitr  for  them,  . and  on  the  Bafety  and  integrity  of  which  he 
waa  entitled  to  rely.  The  dog.  then,  wag  Uespassiog,  and  no  care 
had  been  Ukea  of  ft.  The  llablHty,  then,  In  Uv,  for  the  acta 
ni  (be  dog,  li,  I  mm  of  optnlon,  <dear.  Btmi  if  the  dog  had  been 
■better  looked  aft«r,  and  if  the  dmple  fiut  bad  been,  that  somu- 
how  or  other  lie  had  got  loose  and  had  worried  the  sheep  in 
thU  enclosed  field,  I  should  have  held  the  defuuder  liable. 

Lord  Codcbum. — I  agree  with  yont  Lontahip  on  the  queatlott 
(if  flwt.  I  think  It  tVpeasiMe  to  tmd  this  erklsBce  without 
being  aatitfed  that  tbeae  ^ghteon  aboep  wan  werrieji  by  the 
defsnder*!  dog. 

As  to  the  question  of  law.  I  nerer  thought,  until  I  saw  this 
case,  (hat  there  could  be  any  question  about  it.  I  never  had 
any  doubt,  that  if  my  dog  worries  the  sbeep  of  another.  I  mm 
liahleu  In  tUt  question,  I  entlialy  put  aside  the  law  of  £og- 
land.  I  greatly  respect  that  law.  but  I  deduct  it  altogether 
from  the  cousidemtion  of  the  qui»tlon  now  before  us,  and 
hold  that,  as  to  that  question,  the  lav  of  England  fa  not  ^ 
law  of  Scotlacd. 

It  has  been  urged  as  a  matter  of  common  sense,  that  the 
owner's  knowledge  of  the  vidous  propensities  of  the  dog  Is  re< 

guisite  to  make  him  cirilly  responsible ;  and  that  be  is  not 
able  for  damage  done  by  the  animal,  unless  such  knowledge 
be  prored.  There  has  been  a  gnat  deal  of  conftiBlon  in  tbe 
argument  between  civil  and  criminal  respondUUty ;  but  I 
think  that  the  argument  to  which  I  have  just  now  adverted  ia 
quite  absurd.  The  vicious  tendency  of  the  animal  never  can 
be  known  until  some  mlaoblef  is  done;  so  that  the  result  of  the 
argument  would  be,  that  every  dog  is  entitled  to  have  at  leant 
one  worry,  and  evetv  bull  one  thrust,  witboot  rendering  iu 
master  rcsiiousf  Ue.  It  may  be  that  such  is  the  law  of  Eof^and, 
and  it  zather  appean  that  they  bare  in  that  country  an  an< 
bounded  toleration  for  a  first  offence.  But,  Id  the  law  irf8cot> 
Istod,  It  Is  no  matter  if  the  nolnsl  beloiigtog  to  tha  dsfcuder^ 
and  committing  an  injury,  faavefoor  legs  or  only  two.  Sup- 
pose my  coachman,  a  person  in  whose  skill  and  care  I  have 
from  long  experience  unbounded  confldenoe,  drives  my  car- 
riage over  a  child,  will  It  be  any  de&nee  to  me  that  he  new 
did  it  before? 

There  is  a  well  known  prtndple  of  the  law  of  Scotland  which 
I  think  Is  Bufficieut  to  c^ry  us  through  this  case.  It  is,  that  a 
party  negligently  uring  a  daogerons  instrument,  shall  be  liable 
for  tile  iDjnry  occasioned  by  his  negligence.  It  is  to  me  quite 
clear  that  there  was  neg^^aoe  here ;  and  that  there  is  negli- 
gence in  every  case  In  whkh  a  den  <tf  this  natnre  Is  so  left, 
that  he  can  get  at  sheep.  A  man  u  surely  liable  for  the  Inju- 
rioos  results  of  the  natural  tendency  of  an  animal  kept  by 
him,  if  he  does  not  prevent  that  tendency  From  producing  those 
results.  Now,  it  Is  a  natural  tendency  of  suoli  dogs  to  run  after 
sheep.  It  is  only  by  education  and  training  that  they  are 
brought  to  run  after  foxes  only.  In  its  untrained  state,  no 
dog  of  this  kind  would  waste  its  energies  in  running  after  a 
fox  if  It  got  a  good  sheep.— for  the  plain  reason,  that  a  sheep 
is  much  more  easily  caught,  and  is  best  worth  catching.  The 
tendency  to  worry  sheep  is  therefore  a  natural  tendency  in 
such  doge,  and  for  neglecting  to  guard  against  it,  tbe  owner 
is  respondble.  On  that  ground  alone,  I  think  the  defender 
liable. 

But  a  fiur  more  Important  ground  ot  Habillty  than  these 
strictly  legal  considerations,  is  the  oommon  usage  and  under- 
Mtanding  of  this  country.  It  Is  a  point  which  I  never  heard 
doubted.  There  have  been  plenty  of  such  actions  in  the  She- 
lifi  Courts ;  but  there  tbe  dtscussion  has  always  been  on  the 
qnt«tion  of  Csct^  whether  tbe  mischief  was  truly  done  by  tbe 
dog  of  tbe  defender.  But  I  don't  think  it  was  ever  doubted 
before,  that  if  the  fact  was  established,  the  defeudw  was  lialde 
for  the  sheep  worried  by  his  dog. 

Lord  Mvrmyj—l  am  sorry  that  I  most  diffto  from  both  yonr 
Lordships.  I  can  know  the  law  of  BooUaod  only  by  the  books ; 
and  L  And  the  authority  of  fx>td  Utair  express  on  th^  very  point, 
that  knowledge  of  the  vicious  propeokties  of  the  animal  is 
nssential  to  infier  liability.  Surely  the  opinion  of  Lord  Htair 
is  of  authority  in  Ibe  law  of  l$oetland,and  i  And  that  antbortey 
fwnflnned  by  tiw  oUer  institutiraal  writ^  I  don't  pretejpd 


to  any  knowledge  (tf  the  law  of  Biwland,  but  It  seem*  on  ^ 
IMiiut  to  be  tlie  same  as  the  law  of  Scotland,  and  tbe  oivtt  lair. 
Although  it  is  not  oonoludvet  It  Is  at  leastsatisbctofy-to  find 
that  the  law  of  other  countries  oonoors  with  the  lmw^4M- 
land. 

On  the  question  of  fact,  I  entertain  auch  doubt; 

Lord  Wood. — Taking  tbe  proof  as  it  stands,  and  priBrsweiy 
weight  to  the  remarlu  made  upon  it  by  tbe  de£uidei%  I  have 
not  been  able  to  avoid  the  omielwifm,  that  the  foahoan^ 
which,  along  with  the  oollie,  de^trt^ed  the  pnrsaer'e  ahesfk  li 
identified  as  being  the  one  kept  by  Forrester. 

Then,  as  to  tbe  taw  of  the  osse.  In  tbe>«(plaae,  I  byasidc 
the  anthorities  cited  from  tbe  law  at  SagUmd.  I  see  that 
ihoro  a  number  o(  nice  distiaotions  are  taken  ;  and  evca  mm 
I  to  study  the  oasea,  I  should  Isar  that  after  «U  I  tBightnet 
understand  them,  tram  net  being  awam  of  the  tectaBiealMhs 
onwhioh,  in  conseqaenoe  ot  the  wito  of  |Jeadingor  othemhi^ 
the  dedf  ions  nuy  nave  proceeded. 

In  tbe  tecomd  place,  and  as  teqteota  our  own  law,  I  find  no 
sufficient  authority  for  holding,  that  tn  all  ciroomstanoes,  to  , 
make  the  owner  liable  in  reparation  of  the  injury  done  by  \k 
dog,  it  is  neoiasary  to  be  proved  that  tbe  dog  waa  of*  visiSBi 
temper,  or  was  given  to  wme  evU  prf^ieui^,  and  thatthkvas 
known,  or  ought  to  have  been  known,  to  tbe  owntf .  Thst 
there  are  cases  in  which  snch  proof  may  be  requinte,  may  tw 
true.  For  UtiU  1  think  there  is  authority.  I  only  dilute  tbt 
universality  of  the  necessity  of  adducing  such  proot  If,  tot 
instance,  a  dog:,  being  along  with  bis  master  on  a  public  rosd, 
were  to  meet  sheep  there,  and  attacked  and  Iqjared  them,  tc 
did  so  to  sheep  that  bad  wandered  into  his  master's  premlsts,— 
In  these  and  the  Hke  cases,  it  may  be  that  to  attach  liability  to 
the  owner.  It  would  be  essential  to  nrore  that  the  do^imsf 
a  temper  and  habits  which  rsndered  it  the  doty  of -the  wan 
not  to  allow  him  to  be  at  large,  or  otherwise  to  ptovMoagsM 
injury  being  sustained  by  bi«  violenoe. 

But  If  a  dog  is  allowed  to  roam  about  withovt  resti^^sBd 
enters  tbe  fieJd  or  proper^  of  aft  Individual,  and  4estB07t«r 
Injures  sheep  pasturing  feere  ■  'SWOh  plaoe  bdttg.  ia  tnth,si 
much  one  of  proper  keeping  and  seouiity  for  his  shesfk,  sa  a 
man's  house  or  outhouse  is  for  other  {Moperty — I-ahatUd  »y  I 
that  was  sufficient  to  charge  the  dog's  owner  wiUi  the  obl^s-  ' 
tlon  of  reparation.  It  does  not  appear  to  me  to  be  makrul 
to  say,  that  this  would  prevent  toe  keeping  a  dog  withoot 
incurring  unressMialde  MponaRdllty,  for  I  apprehend  that  it 
is  j  ust  a  risk  every  one  must  run,  and  fisirly  ran,  if  he  puts  s 
confidence  and  trust  in  his  dog  which  turns  out  to  have  bees 
undeserved,  as  shewn  by  tbe  event  If  tbe  owner  keeps  tbt 
dog  within  bis  own  premises,  or  in  his  proper  place,  he  Buy 
not  be  answerable  for  an  injury  done  by  the  dog,  if  It  has  BOt 
previously  given  warning  of  not  l>eing  peaceable  and  harmlas. 
But  if  he  titber  deliberately  or  carelessly  indulges  tbe  dog  io 
a  greater  liberty,  permltttng  it  to  go  entirely  at  large,  by  whick 
the  dc^  is  enabled  to  trespass  on  tiie  premises  of  other  partial 
he  does  It  at  his  own  peril — he  tekesthe  risk  of  the  dag1ieee< 
duct  upon  himself— and  if  it  then  attacks  or  Injures  etttsr 
person  or  property,  whether  from  the  opportunity  thus  afibnW 
of  indulging  ite  own  propensities,  witboot  their  being  sthso. 
lated  by  evil  example,  or  by  tb<dr  Mug  excited  by  thess*- 
tamination  of  the  bad  companions  it  may  havo  picked  vf, 
I  can  see  no  ground  for  holding  it  to  be  a  mwid  aiwssr 
In  law  to  a  cl^m  for  recompense,  that  the  dog  had  net  hsim 
exhibited  any  viciousness  of  disposition,  and  that  li  waa  sup- 
posedtobeofaperfectiyamiableandinnocenttemper.  What- 
ever may  be  tbe  ownei^s  experience  of  tbe  disposiUixi  «C  Ut 
dog,  I  apprehend  there  is  a  ouipa  or  nagligsnce  in  jetttagWia 
go  at  lai^,  if  the  liberty  in  which  the  dog  is  thus  ir^fifsi^ 
resulto  In  injury  to  tbe  perMo  or  proper^  of  othaa.  ea»> 
mltted  to  him,  where  the  dog  bad  no  right  to  be,  and  i^btfl^ 
therefore,  I  hold  it  to  have  been  tbe  duty  of  tbe  owner I^Jjlki' 
vent  its  being. 

Kow,  if  I  am  at  all  right  In  this  view  of  tbe  law,  ttM^^jp' 
plying  it  to  the  facts,  the  case  Is  a  clear  one  for  fintilmpfts^ 
fenders  responsible.  For  the  dc^ — idtbongb  It  migbt  ^jmlL 
but,  according  to  the  proof,  t,aasuming  the  identinoallUnvi 
out),  not  so  yuung  as  either  to  be  unable  or  dlsiiiB0M#4Npit 
or  amist  in  d^ng,  tbe  Injury  complained  of — wasakpfvMp^if 
of  a  kind  whose  ilisposition  is  to  ron  at  nnimsls  ip^drih, 
altbough,  by  training  it,  It  may  be  broken  off  funi^Bf^ 
foxes;  anditwaskeptnotonlyappareiitiywithonlMKMP^f  ' 
during  the  day,  but.  so  ungoardedljr^.u  to  have  Ih^jfMf^ 
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ttibg  ttbont  at  lat^e  duriog  tfae  night,  and  hunting  alMrat 
ithvv  hy  itself,  or  in  company  with  any  other  dog"  it  might 
leet  hAvlng  a  ttiinilar  licenftu, — and  accordingly  U  waa  while 
ikiogadtanb^  of  the  liberty  bo  allowed,  that  the  defendei'i 
og,  along  with  the  collie,  on  the  night  of  the  6th  and  morn* 
Iff  of  tbti  7th  February,  destroyed  the  parsuer's  sheep  In  a 
eld  of  thtf  punoei's  at  a  distance  from  the  dog's  own  home. 
I  am  of  opinion  thtA  the  interlocutor  of  the  Bherifif  ought  to 
B  adheted  to. 

Hie  Court  pronounced  the  following  interlocutor: — 

"  Repel  the  reawno  of  advocation  :  Adhere  to  the  interlo- 
MOVB  oomplaIu«d  of  on  tlie  merited  Repeat  the  flndings 
wrt-lo ;  and  remit  to  the  iiibertff  with  inBtniotions  to  dis- 
How,  in  tlw  punuMr'tf  aocouDt,  the  expeoaei  iacurred  In 
lakiijg  op  A  record  bjr  eondeicendeiioe  and  anawers,  axkd. 
Liy  miaalfl  of  tba  nuoe,  sucli  condescendence  having  hten- 
loved  for  by  tb«  pursuer,  and  being  wholly  useless,  and  with 
ower  to  the  Sheriff  to  decern  of  new  for  the  expenses  after 
ich  deduction  :  Plod  the  pursaer  entitled  to  the  expeaaes  in 
lis  Court." 

Act  Gordon,  Wood ;  O.  &  G.  Bunlop,  W.S.  AgenlM.  ~AlL 
«illie,  Maofarlaoe;  Lockhart,  Mmon,  WliitubeMl  A  Orelg, 
V.ii.  AfHtU.-—!.  (.Vant— (F.H.) 

8th  March  1B53. 
Fiasr  Dnruiov. 

.^BH  GbUT  NoBTHCRIf  BaILWAT  OoKPAmT,  PuiKUrBf 

V.  HiEKBT  Iholis,  De/mtkr. 
Utilway—Caocellation  of  SharcR,  Effeet  of — A  rai/iMy  com. 
pmMjt  «Mrf  a  tkantkoUer  /or  arremra  ttf  e»il$.  I>Ufimg  tk* 
dtfindtitf  pf  tie  tmt,  dt^  deehrtd  tkg  d^endsr'a  iharet 
/or/eiltd  uxder  the  CompaiiuM  CtnatB  Act*  and  ejiertoardt 
eOHCtiUd  the  forfeited  tkaree  umder  a  tpteial  act  obtained  alio 
dmriii^  the  depemdemoe  of  the  nil,  ana  empoKering  them  to 
eaneetfotfeited  akdret  wkere  the  wMrhtt  price  tea*  inadequate 
to  pay  rA«  afreart  sued  for.  The  company  obtained  a  verdiet. 
Oh  c  motion  to  appfy  tM  verdict,  the  d^ender  eontemded  that 
Ac  w»  emtUled  to  eredil  Jbr  the  market  vabu  of  ne»  aarf  pre- 
ferential nharea  which  had  been  isiaed  to  reptaee  thoee  can- 
celled.  The  company  ojired  to  gioe  credit  for  the  market 
catue  of  the  raneelled  tharet  at  it  atood  at  the  date  of  eaneet- 
latian — Held  that  the  Uuter  woe  the  true  prinetph  of  oecottAt- 
ingi  andjudgmeiUateordinglg. 

Vide  supra,  vol.  xxiv.  p.  434. 

TbiB  was  an  action  to  recover  payment  of  calls. 

Tlie  following  issue  went  to  trial  in  December  1849  : 
**  Whether  the  defender  is  the  holder  of  eight  shares  of  the 
aid  Great  Nortbem  Railway  Company,  and  as  such,  is  Indebt- 
d  and  TMting*o«i^  U>  the  pursuers  In  the  sum  of  £16,  bdag 
be  amoont  of  bis  proportion  eStdring  to  Ids  said  shsres,  of  a 
nil  of  £S :  6s.  per  shan,  made  oa  the  28tli  May,  and  payable 
lie  SOtli  Jnne  1847 ;  as  also  in  the  sum  vf  £16,  bemg  tlie 
moant  of  his  proportion,  as  atbressi'i,  of  a  call  of  £2  per 
hare,  made  «n  the  97th  August,  and  payable  on  the  SOth 
eptember  1M7,  with  interest  on  tbe  said  two  several  aums  V 

The  resnlt  of  tho  trial  was  a  verdict  for  the  defender. 

On  a  bill  of  exceptions,  a  mm  trial  vas  granted  oa 
ith  Julj  18d0. 

By  the  ^9lh  section  of  tiie  OompaiiieB  CSanaes  (Eng- 
%nd)  Act  it  is  provided,  that — 

if  any  shareholder  fail  to  pay  any  call  payable  by  bitn,  to> 
ether  with  the  interest,  if  any,  that  shall  haveaccraeid  thereon, 
he  directors,  at  any  time  after  tbe  expiratiun  of  two  months 
rom  the  day  appointed  fur  payment  of  such  call,  nuy  declare 
he  shares  in  respect  of  whloi  snch  call  was  payaUe,  forfeited, 
nd  that  wbetlier  the  company  have  sued  n»  the  amount  of 
uch  call  «r  not" 

By  thtt  Great  Korthem  Bailny  Acts  AmendmeDt 
Vot  (12  ft  13  Viot.  c.  Ixxiir.)  it  is  provided— 

"  Ivat  in  any  case  in  which  it  shall  luppen  that  the  market 
>riee  of  shires  Which  may  be  forf^ted  for  non-payment  of  call*, 
ball  be  ai  to  render  It  imposdble  for  the  company  to 
oil  the  nmn,  so  as  to  nallM  a  sunt  eqaal  to  the  anean  at 
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caHs  due  upon  the  same,  It  shall  be  lawfbl  for  the  oorapoay 
to  cancel  the  same  aharef,  and  to  isaae  so  many  new  sliarM, 
and  of  such  nominal  amouut  as  they  may  think  fit,  provided 
the  cHidtal  to  be  represented  by  snch  new  shares  shall  not  in 
the  vrtMle  exceed  the  capital  represented  by  the  unpaid  portloo 
of  the  shares  whidi  shall  be  so  caneeHed." 

This  statute  was  obtained  by  the  pursuerB  in  1840, 
while  the  present  action  was  in  dependence. 

At  a  meeting  of  directors  held  subsequent  to  the 
granting  of  the  new  trial — ^viz.  on  27th  August  1860 — 
certain  shares,  including  those  of  tho  defender,  on  which- 
unpaid  calls  were  dt^,  were  declared  forfeited. 

At  the  half-yeivly  gsBwat  neetiag  of  the  oompuy 
held  on  29th  August  1860,  it  was  resolved  that  the  for' 
feiture  of  these  shares — 

"  be  and  hereby  is  coofirmed,  and  thit  they  be  sold  or  otherwise 
disposed  of  by  caocelliag,  at  the  discreUun  of  the  directors." 

The  defignder'f  riiares  wm  oanoelled  aooordiiu^y ; 
and  to  fill  up  the  blank  thus  caused  in  the  ciquta^  an 
equal  number  of  new  shares  was  issued,  the  dividends 
ou  which  were  declared  to  bo  preferential. 

On  17th  January  1851,  the  pursuers,  in  respect  of 
the  cancellation,  moved  the  Court — 
"  to  alter  the  Issue  by  deleting  therefrom  the  following  words 
at  the  commencement  thereof, — "  Whether  the  defender  m  the 
holder,"  and  snbstituting  therefbr  tbe  words,  "Whether  the 
defender  was,  at  tbe  dale  of  makiog  tfae  calls  after  mentioned 
respectively,  the  bolder,"  Aa . 

This  motion  was  granted  notwithstanding  the  oppo-. 
ation  of  the  defender. 

The  case  weut  to  trial  on  24th  Slarch  1861^  when 
the  jury  returned  the  following  verdict: — 

"  Vi  nd  for  the  ptnreners,  on  the  said  Issue,  that  the  defender  i» 
due  to  the  poTsoers  in  the  two  several  aiuns  of  <  1  a  and  41  e,  witb 
interest  oa  tbe  said  two  several  soma" 

A  ImII  of  exo^ttions  was  tendered  by  the  defender 
against  the  ruling  of  the  presiding  Judge,  regarding  the 
competency  and  sufficiency  of  evidence  produced  fey  the 
respondents  at  tbe  trial,  forming  the  subject  of  the  let, 
2d,  and  6th  exceptions  in  the  bill — (see  vol.  zxiii.  p, 
616); — and  also  as  to  the  diadlowance  of  inqoiriee  into 
which  the  ami^lant  proposed  to  go,  relative  to  the  can- 
cellation of  the  shares  and  their  value,  being  the  mb- 
ject  of  the  3d,  4th,  and  6th  exceptions.  No  discussion 
took  place  on  these  last  points  under  the  loll  of  excep- 
tions, as  that  was  matter  arieoog  upon  the  application  of 
the  verdict,— the  only  inquiry  hang,  whether  the  appel- 
lant  was  a  shareholder  when  the  calls  were  made,  and 
whether  such  calls  were  made  as  directed  by  the  act. 

The  Court,  on  dth  July  1851,  disallowed  the  bill; 
and  this  judgment  was  afBrmed  by  the  House  of  Lords 
on  17th  May  last — (see  voL  xxiv.  p.  434.) 

The  case  was  now  in  the  roll  on  the  pnrsnen' 
motion  "  to  apply  the  vexdiet,  and  to  find  the  pimnfen 
entitled  to  expenses." 

The  pursnera  were  willing  to  ^ve  the  defender  credit  • 
for  the  market  value  of  the  shana     tbe  date  of  oan- 
cellation.   The  defender  contended  that  he  was  entitled 
to  the  market  value  of  the  new  shares  itmed  in  room 
of  the  cancelled  stock. 

Deaa  for  defender — ^The  proviuons  of  the  Companies 
Clauses  Act  contun  nothing  as  to  cancellation  of  shares. 
Hie  cancellation  here  took  plaoe  under  an  act  of  parlia 
ment  obtained  by  the  company  in  1849,  while  this  ^  • 
tion  was  in  dependence..  On  27th  August  ISfid^le- 
company- met  and  rowlved  to  forMt  tiie  irtuu«B  bekmgmg 
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to  the  doftttder.  The  action  had  been  raised  three  years 
before.  NotwiUutaadiBg  their  adoption  of  this  remedy, 
they  proceed  to  ad^  anothw,  via.  that  of  cancellation, 
^oiirihere  is  no  enaetineiit  fixing  what  the  reeslt  of  oao- 
neUatko  ahall  be.  Under  the  pnmnons  of  the  general 
Mt,  theTesah  -of  feffeitnre  is  sale.  Bat  what  is  to  be 
d<ine  in  the  case  of  eaocellation  ?  As  to  that,  we  are 
left  entirely  in  the  dark.  How  is  it  to  afiect  the  pecn- 
niary  interests  of  parties  ?  Can  it  be  said  that  they  can 
oaooel,  aod  give  us  nothing  ? 

Ipord  Pmi<iient.—Thi  motloa  before  xa  is  to  applf  tbe  rndtet : 
Tha  iquetMon  is,  Whi^I'decree  Is  to  be  glvett.] 

stvp  i  and  that  at  once  raisei  the  question  as  to  the  e&ct 
of  AonoaUation.  Axe  we  to  oet  credit  Sase  ne^ag,  and 
tar  anything,  for  iriiat?  %be  shaies  fbrmerly  oitts, 
hate  been  converted  into  and  issued  as  new  sha^ai,  ibd 
ire  arc  entitled  to  get  credit  for  the  new  isliares  thus  sub- 
stituted during  the  dependence  of  this  process-  Now 
the  market  price  of  the  new  stock  is  greater  than  the 
caUs  sued  for — the  pursuers  are  therefore  entitled  to  de- 
cree for  nothing.  The^  propose  to  give  the  dander 
credit  for  the  market  price  of  the  shares  as  at  the  date 
of  cancellation.  There  is  nothing  in  the  statutes  to  jus- 
tify this  proposal.  Nor  is  there  any  means  of  testuig 
the  market  Talne  at  that  date. 

lL»ri  iVMubnf  —If  thfly  were  entitled  to  cancel.  It  mast  be 
anonicd  (hut  at  that  ume  the  market  price  wm  below  the 
vrrnn  of  colls.  That  fact  most  therefine  be  taken  as  the 
■tarting  pt^t  of  yow  argument.} 

It  does  not  foUowJ  that  because  they  were  entitled  to 
^mcd,  the  defender  is  mther  to  get  nothing  fto  his  shares, 
w  noUiing  bat  t&e-Bia>ket'|ffioe  at  the  date  of  osiiceUa- 
tion.  If  tfbe  shares  had  been  (brfeited,  the  defender  did 
not  oease  to  have  kn  interest  in  thc^  The  difference 
between  cancellation  and  £nfeiture  h  just  this,  that  the 
power  of  canceUatioa  allows  the  shaires  to  be  re-iffiued  in 
another  shape  and  on  other  terms. 

TLord  PruidenL—'^ow,  it  tt  for  tha  ralne  of  the  shares  tened 
ID  anoAer  shape,  and  on  ellur  tflnn%  that  foa  are  entitled  to 

get  credit  tl 

Why  should  it  be  merely  for  the  market  price  at  the 
date  of  cancellation  ?  There  is  nothing  in  the  statutes 
to  justify  that  view.  GanceUati(m  must  tither  destroy 
t^e  rights  on  both  ndes,  or  leave  the  pecuniary  interests 
of  dbnnhing  sharoholders  as  in  the  case  of  forfeiture. 
It  is  sud  that  they  might  have  forfeited  and  sold,  and 
that  they  would  have  been  in  no  better  situation.  But 
£r  they  forfeit  and  do  not  sell,  they  cannot  found  on  for- 
t^itore  as  the  measure  of  the  defender's  pecnniary  inte- 
rest. "No  doubt  it  is  said  that  the  new  shares  have  been 
iaade  preferable.  Bat  are  they  entitled  to  take  shares 
and  re-issue  them  in  such  a  shape  that  you  can't  tell 
their  V^ue,— that  is  to  say,  that  yon  can't  tell  what  is 
given  tor      leSiare,  and  what  for  the  preference  ? 

[Lcrd  iVuKfiiit— They  are  enUtled  to  do  so  If  the  statate  em- 
potremthenL] 

Ko  doubt ;  htA  the  'statute  does  not  mention  the  date  of 
cancelhitioti !  and  are  they  to  nuuntun  that  the  defender 
is  to  get  notnii^.  If  they  are,  then  the  defender  main- 
tains that  the  rights  are  exUngujshed  hinc  inde.  If  the 
shares  are  no  loiter  existent,  there  can  be  no  claim  in 
reg>ect  of  calls.  In  that  view,  the  defender  is  no  longer 
a  shareholder,  and  no  Itrnger  liable.  Nor  is  it  any  an- 
swer to  say  he  was  a  afau^holdir  at  the  4late  of  the  ac- 


tion. If  he  is  so  longer,  it  is  their  doing.  Thej  am 
say  he  is  a  shareholder  now. 

rUrt^PremfnU.— Bat  what  does  the  verdict  aajf  nfindilii 
defender  liable  to  pay  these  Bums.] 
My  argument  goes  to  this,  that  the  verdict  is  aot  i 
turn  to  the  issue.    The  time  for  raising  an  oj^^wtiH  d 
this  sort  is  when  the  verdict  comes  to  be  sjipUei 
18  the  time  to  shew,  that  between  the  raimog  of  the » 
tion  and  the  verdict,  such  a  change  of  drcnmsUncesb 
been  produced  by  the  parsuera  themaelyes  as  to  pnn 
them  from  asking  a  judgment. 

[Lord  PrendenL — Has  not  the  questloa  asto  the  dbct  t^ca 
eellatioo,  been  decided  on  appeal  f] 

'Iltat  question  has  not  been  decided  by  your  Lcdik^ 
and  cannot,  therefore,  have  been  decided  by  tba  Boi 
of  Lords.  Hiis,  Uierefore,  is  the  |»oper  timeiw  nia; 
and  deeding  it. 

Dean  off'acuUif  for  pursuers — See  how  the  ligfe  i 
the  company  in  a  question  with  a  dcfeolting  Bharebokc, 
stand  in  a  question  under  the  general  act.  The  as 
paay  are  entitled  to  forfeit.   By  the  act  of  foriote 
the  shares  become  vested  in  the  company.    I  iaa\  » 
whether  they  are  so  vested  ui  property,  or  m  pMg^n 
in  trust ;  but  they  were  vested  in  the  compu; 
power  to  sell,  but  not  laying  them  undor  an  oli^iiB 
to  sell.   The  shardiolder  is  not  entitled  to  jaeigt  isi 
sale,— and  for  this  plain  reason,  that  he  has- ft  MM 
remedy.   He  has  a  right  to  redeem  by  paying  ttecfl 
at  any  time  before  a  sale.   If  itare      {ode,  Ibea  & 
defeidting  shareholder  is  BBtitkd  to  tsLaoMmntiiig.  B< 
the  stodt  of  the  Great  Korthen  having  gotdepno*^ 
the  pnrmiers  obtained  the  act  of  1849,  avftAmf* 
cellation.   Much  of  Mr.  Ddas'  ar^mcnt  wis  tnfj^ 
rected  against  that  statute  (12  &  13  Yict.&Ixni> 
What  the  company  are  entitled  to  do  under  tbritf. 
is  to  put  the  shares  entirely  out  of  ezjstenoe— to  ^ 
terato  them  from  the  books.   No  one  can  be  a  ^>if^ 
of  the  company  in  respect  of  these  shares.  No  do^ 
the  company  have  power  to  issoe  tiew  shares ;  ami,  a 
the  present  case,  new  shares  were  created,  aod  i  pn£^ 
eoce  was  attached  to  them  which  ^ve  them  a 
price  in  the  market,  and  made  them  a  difEoent 
After  the  eancellation,  there  conld  be  no  denslh 
any  aoconnting.   But  the  &et  of  eanoeUation  otftf 
prevent  the  pursaers  from  recovering  a  dcM 
due  and  liquid  before  cancellation.   'Vh/a  pomen  bo 
said  they  are  willing  to  give  credit  for  the  mirk^  |i>i|' 
of  the  ^ares  as  at  the  date  of  caneeUotion,  0  %  >■ 
I^ace  of  cancelling,  they  had  sold.   It  is  said^  tWs"^ 
withstanding  the  verdict  obtained  by  the  pvmnf,  it 
defender  la  entitled  to  mwntain  that  the  cancelhi:  ■  ^ 
destroyed  their  right  to  recover.   But  see  the  it'[ 
this  case  of  17th  Jan.  ISSl,  cupro,  voL  xuii.  p.  %|i<>' 
and  of  the  case  of  Lindsay  agtunst  this  oompvij.iiR*' 
Uth Jan.  1851,  ib.  p.  191.   These  jcdgmeTits  lii,  i*' 
delhulting shar^l^ whose  shares hav$  h&eae^^ 
IS  not  entitled  to  any  profit  from  the  re4sHie 
celled  shares, — for  the  plain  reason,  that 
shares  have  a  peculiar  value,  created  at  the 
the  eusting  shareholders.   The  defender  hss  ffl^rf 
be  a  shareholder.    He  has  no  clum  eii  *  j-t  auibf  • 
clause  which  provides  that  the  cancellatiou  in  \>.i  k  ^ 
as  a  sale.   In  this  very  case,  there  is  very  tii^  '^''^ 
rity— that  of  Lord  St.  Leonards  (•upm,  T^"" ' 


IN  THE  CO0BT  OF  BESg^ON,  Ae. 


^38} — tojthe  effect,  that  notirithstandiDg  the  oancclla- 

iffe'ftlfcV'defenaer  'fe  rtiff  Ua^bfe  for  caUb,  In  the  ca^  df 
KeDpedy.  which  has  beeq  relied  Oh  on  the  other  sidej, 
niy^^no  d^Acel&^ttbD,  but  a  forfeiture— See.  Es^^li. 
^^jl^49,.T0l.iT. 

Ikfltf^dmt^T  entwbiin  no  donbt  «boat  this  cue  In  way 
which  oan  be  taken  of  it»  mora  etrndally  after  the  opl- 
viim  which  have  bten  expreued  in  the  House  of  Lord*.  I  am 
clearly  of  opinioD  that  the  trae  mode  of  aoconnting  here,  ia  to 
lidd'tbat  the  pamere  are  bound  to  account  for  the  market 
^atDB'ilftbedMeofeaiKeMatloa.  I  do  not  adopt  the  vlev,  that 
cucdlationextiDfniiibes  all  UaUlitroD  their  part.  That  would 
1)f  aibextntvainat  view  of  the  powert  conferred  upon  them  hy 
testatntft  'But  I  am  Batitfied  that,  under  that  atatate,  the 
dcfafder  haa  no  power  to  require  fVom  the  purauen  an  account- 
iaf  fat  the  raloe  of  sharea  with  whidi  be  never  bad  anjr  oow- 
Biatt«B  irtrtterer,  alMTta  vhMh  never  were  hit,  and  wUdi  lae 
iiMtd  aadar  new  and  (efally  -different  oooditioni.  Th9  proper 
diu  Ibr  the  accounting  ii  the  date  of  canceUation.  That  ia,  in 
leferetrfse  to  tbii  matter,  aubataotiallr  the  aame  thing  as  the  date 
ti  l^rfWten.  X  tbbik  the  general  Tiewa  expreased  hr 
Iiagaaid'a  lacline  to  tbia  result.  In  Kennedy's  case,  there  was 
aftirftfttiTe ;  and  a  cancellation  would  hare  been  an  excess  of 
power.  But  liere  the  power  of  canoellatloa  exist*,  and  has  beeb 
emetaed.  What  waa  the  market  value  at  the  date  of  eancelU>- 
tkn,  ia  a  matter  which  must  be  ascertained  before  the  judgment 
Cbi  be  applied.  But,  in  the  meantime,  we  may  pronounce  a 
flafi^V  to  the  effect  Uiat  the  date  of  cancelbtlon  is  to  be  the  role. 

'  tori  f\iUifim. — I  am  of  the  same  opinion,  and  have  taken 
ilM^lew'  erery  time  that  this  case  has  been  before  the  Court, 
b  «li  befhrs  oscdded  hy  us  that  the  canceUation  was  no  bar  to 
dwpdMbem  going  to  triaL  This  defender  is  getting  rather 
Diwe  tfi^  in  one  view  he  coald  have  got.  Suppose  there  liad 
Wtt  a  cancellatioD  and  no  re-issue  of  shares,  could  he  have 
ecnjiffled  the  pursAer*  to  doanythfitg  T  I  think  that  in  offering 
MnoODt  for  the  maskeC  v^veu  tbe  date  of  cancellation,  the 
BBVfoy  are  paying  aU  ^at  can  e^ultal^  he  aaid  to  be  duet 

iisrd  Cisli•fu|^N|W•--{^he  courae  of  proceeding  proposed  hy  your 
Lvdi^p  ia  JW  deadly  ,  well  foiioded.  both  in  law  and  in  equity, 
u  apphcaU^to  the  wcuiustances  Of  this  case,  that  I  can  have 
no  bmtation  in  eoncurrmg  in  it.  I  am  quite  dear  that  the 
eaaceUatioa  did  not  destroy  the  poranm'  right  to  recover  these 
calls.  And  X  think  farther,  that  the  market  value  at  the  date 
of  cancellatioa  is  all  tliat  the  deftodsr  ia  entitled  to  ask,  vt  that 
the  Court  can  legally  give. 

Utri  /(wy.— I  am  of  the  same  c^nioa.  The  only  doubt 
which  I  ontOTlidned  was,  whether  the  eanoellatioo  did  not  ex. 
tii^uiah  all  righu  Aim  iiidt.  But  tiut  view  is  exduded  hy  the 
jo^oient  graoting  the  Usk  and  hy  the  opiaions  expressed 
b«h  bera  and  In  the  Houae  of  Lords.  Cancellation  is,  there- 
fore, to  be  held  as  being  only,  in  a  modified  shape,  the  forfeiture 
whioi  vaa  f<»inerly  provided ;  and  perhaps  this  was  right.  Can- 
Mittathm  sua  Jatroduoed  wlien,  from  toe  depreeiatim  of  tiM 
Umk^  tbew  vM.oe  posNbility  of  making  a  sde..  On  the  whole, 
CuiiiiMIVit  it  la  taipesuble  to  ask  the  companj  ton  more  than 
tb^  have  tendered. 

The-Conrt  prawanced  the  foUowing  interlocutor: — 

"^^i^f  the^vetdiot  found  hy  Uie  lury  in  thn  issue  in  this 
«anaa.£'  mod  that  the  dvfender  is  bound  to  pay  the  sttms 
(<Mud-dno  tartbe  verdict,  flnnM  the  maiket  value  of  the  aiiarui 
at aOhe  date  of  oaoceiration  :  .Appoint  the  defender  to  put 
'V-  ItflAfd  bbz-di^  In  the  ensuing  vacation,  a  minute  stating 
wwfie  •tnim  to  hmfh  been  the  market  value  as  that  date : 
VMUev  Ifarido  to  the  pnTsoeii  in  expenses,  under  rsaervatien 
«f,tlif°queftten  as  to  the  expenstss  of  the  fini  trial ;  and  remit 
t^'ihe  viHlttor  to  tax  the  expcnsea  in  the  meantime,  and  to 
wgt^ijastlPifoirttii^  in  hia  report  the  expenses  of  tho  first 

.4|L^Wi  of  Faculty  (Inglis),  Toung ;  Qlbson-Ondg^  Dalaial 
UOMMbs         AgaUt.~AU.  Sandford,  Dcrh,  Hacforlaoe  ; 
r.B.  AfftiU9.—L.  Clerk.~-<)f.B.) 
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Fun  DmsioR. 
>  ~    \ '■^)llD4fited  4tf  proper  date-Hlth  Fehnnuy  iftft. '  - 

"  '         Webtebn  Railwat  Co.,  Jk/enden:  '  : 
Railway— Equal  Rates  ClaiMe^Railway  Claaset  Att—TTu 

taittoay  nmpany  was  btrnnd,  bg  its  sfefitfe,  to  dtatfye  ifMtl 
'  raUiJor  <Ae  oarriaga  <if  all  ffoad$,  "af.m  H/ie  rfwaryrtw  aaif 
quantily^  poMmg        tht  saaw  portion      ««^  9tw  tit  MNM 
diitane$  along  At  railway,  and  under  the.  like  Hroumttmen.'* 
Under  a  ttatute  tmpowering  $he  B  railway  company  to  leant 
Ut  tint  to  tht  A  nmpany;  end  ineerporatinjf  the  yentrat  rail' 
way  aett,  and  tht  tpectal  acU  of  the  A  ti^mpany,  the  tutte*' 
look  a  letft  tif  the  B  line,  .tKe  conaiilfration  to  be  paid  being 
a  toll  on  all  utneralt  loaded  o»  iheJ3  lint  fiom  the  fmnda  uiipv 
eptt  thereto.    The  A  company  thin  putifiihed  two  table:  bearing 
to  he,  one  tht  taUt  «^  tiaryea  for  -  the  A,  dnd  the  othtr  l/M 
Jbrfht^tathMb/^tbt^rytt  id  tht  latttr  being  Imhtr  lkiHi  in 
.  thtjirrmm  Md  ikf$t"^i'd  loehnyt     yofidt  wadadvA 
.      /iacj^pat  Me  ac§actHt  Undt.  at  the  ratet  Uai^d.in  iht  ^ 
,fabU,  for  »Q  Jar  as  thty  traoelUd  over  the  B  line,  and  tf  tht 
ratea  charyea  in  the  A  table  for  so  far  at  they  travelled  ore> 
the  A  tint,  tohile  those  minerala  loaded  on  the  A  Hne  were  only 
ehai^td  dt  the  tower  ratet  of  the  A  table  /or  the  whole  ditlaneo, 
thwmgb  part  of  that  dittanee  might  be  on  the  B  line — Utrlil,  I. 
That  thm  two  aet9  of  mintraU  not  being  carried  "  in  the  like 
eireumttanetHf'  in  respect  thatjor  those  loaded  on  the  B  line, 
tht  company  had  to  pay  toll,  the  dif^rtnet  of  ekarye  wes 
ne  n/HiM<sisa<  tff  tht  eoaa/  rsres  aauati  and,  2.  That  at- 
though  mere  was  no  taut  tkeming  tk*  hunt  rattt  for  etm- 
veyance  along  the  B  line  charged  on  mineralt  mot' tlurd 
loadeH,  yet  there  wat  no  tuch  ambiguity  in  the  tabletj  and  s« 
sucA  deficiency  of  publiealion  of  the  ratet  of  <Aargt,  at  to  ren- 
der the  higher  charge  levied  on  mineraU  loaded  on  tht  B  lint, 
illegal,  in  reapeet  of  want  of  the  alaltUory  pubtia/tion. 

The  Q]ftMfiw  Fwsle;  Kilmarnock,  and  Ayt  Railway 
Compan^j  vhich,  guhaet^nent  to  the  nuaD|>  of  tlie  pr^ 
sent  action,  was  incorporated  with.  tl^nOhMigoir  Bam^ 
fne&and  Ci^lialis j^aifnri^  Company,  under  the  title  of 
the  Glasgow  aniL  South- Western  Railway  Company, 
irere  incoiporated  l>y  1  Vkt.  o.  11.7.  Further  power* 
wen  confened  Qri  them  by  6  Vict.  c.  29,  which,  m  par- 
ticular, contained  the  equal  rates  dauae,  §  29,  quoted  i|i 
the  note  of  the  Lord  Ordinary. 

By  9  (fc  10  "Vict.  c.  211,  power  was  conferred  on  the 
Kilmarnock  and  IVoon  Railway  Company  to  lease  th^r 
line  to  the  Glasgow  Paialey  Kilmarnock  and  Ayr  Kail- 
way  Company,  and  a  lease  for  999  years  waa  accordingly 
granted  by  the  former  company  to  the  latter,  the  con- 
sideration to  be  paid  to  the  K  ilmamock  and  Troon  Com- 
pany being,  1st,  £S75  yearly;  and,  2d,  lid.  per  ton 
on  all  minerals  loaded  on  that  line  from  the  loiuu  adjs^ 
cent,  for  the  distance  they  passed  along  It. 

The  Glasgow  Paisley  Kilmarnock  and  Ayr  Compiny 
published  two  tables,  bearing  respectively  to  be  tallies  of 
charges  for  the  conveyance  of  mineral^  on  their  own  liiie^ 
and  on  the  Troon  lino.  Ilie  charggp  in  the  latt^  table 
were  higher  than  those  in  the  former^ 


thereto,theycharged  the  rates  specified  in  the  Troon  tub'c, 
for  the  distance  they  passed  along  the  Trooa  lui€^  aiid  ji 
they  also  passed  along  llie  main  line,  the  lower  main  line 
rates  for  the  distance  they  passed  along  the  main  )iiuu  Bat^ 
for  goods  loaded  on  the  matu  line,  they  charged^ main 
line  rates  only  fiir  the  whole  length  of  their  carriage, 
although  part  of  that  carriage  mi^t  be  along  the  Trooa 
line,  'fhe  effect  of  this  arr^ogeinest  in  th^  ease  of  the 
porsacr,  who  was     tet^ant  of.  epal -fields  adjoutiug^ 


m 


HEARTS  OF  CASES  BSOIDEXT 


Troon  line,  was,  that  his  coals  loaded  on  the  Troon  line, 
though  perhaps  travelling  only  a  short  distance  along  that 
luie,  and  a  much  longer  distance  along  the  maia-Iuie,  paid 
relatirely,  and  sometimes  absolutely,  more  than  goods 
loaded  on  the  main  line,  vluch  traTelled  but  a  short  dis- 
tance along  that  line,  but  went  the  whole  length  of  the 
Troon  line,  and,  in  all,  made  a  much  longer  journey  than 
the  pursuei^s  ooal. 

The  pnrsaer  aceor^nglj  nused  the  present  action, 
mamtainiog  that  the  dcfen(tera  hod  no  power  to  levy  rates 
on  bifl  cow  on  the  principle  above  stated,  in  reqwct, 
lie,  That  the  tables  pnbhahed  eontaiaod  no  statement 
of  sach  rates  as  w^re  charged  on  goods  loaded  on  tho 
main  line,  for  the  distance  travelled  on  the  Troon  line. 
2dj  That  the  levying  of  such  lower  rates  for  travelHog 
on  the  Troon  Hue,  while  he  had  to  pay  the  Troon 
rates,  was  an  infraction  of  the  eqoal  rates  clause.  The 
sommons  concluded  to  have  it  found  and  declared,  that 
tke  rates  charged  were  illegal  to  the  extent  to  which 
repetition  was  claimed ;  that,  under  their  titles,  the 
defenders  were  bound  to  charge  all  parties  alike,  ac- 
cording to  tiie  distance  travellea  along  each  line  rcspec- 
t'lrely ;  that  the  drfenders  should  be  interdicted  from 
chamng  the  porsaer  for  the  carnage  of  minerals  along 
the  Troon  line,  higher  than  other  parties  were  charged 
for  the  carriage  of  goods  along  that  line;  and  lastly,  for 
repetition  of  cert^n  sums,  as  tho  amount  of  overcharged 
TMdd  by  the  pursuer  on  minerals  travelling  on  the  Troon 
line. 

The  defenders  ansmred,  that  having  re^ird  to  the 
difference  t»  cmsumstancei  betwoen  the  case  of  goods 
travelling  on  the  Troon  line,  which  were  loaded  thore, 
and  the  case  of  sooh  goods  loaded  on  the  main  line, 
the  difierenee  in  the  rates  oomiduned  of  was  competent 
and  legal. 

The  Lord  Ordinary,  on  18th  December  1860,  pro- 
nounced the  following  interlocutor  : — 

"  In  reopect  the  charges  made  hy  the  defendt^ri  for  the  coq> 
▼eyance  of  mioerals  alone;  the  lines  of  the  several  railways 
under  management,  are  in  no  respect  dhicoDform  to  tb« 
statutes  hf  which  the  said  railways  are  related ;  and  olsa 
In  respoct  nothing  is  done  by  the  defenders  In  Violation  of 
their  duty  ns  common  carriers,  and  that  the  lease  onder  which 
they  hold  the  Kilmarnock  and  Troon  Bailway  as  their  statu- 
tory  title  ia  not  challenged,  and  Is  in  itself  a  valid  and  effvc- 
tnal  iostmment.  and  was  lawfully  entered  Into  for  the  regulation 
of  the  said  railway ;  and,  therefore,  that,  on  the  whole,  no 
relevant  averments  have  been  made  in  support  of  the  concln- 
slonsofthe  action,— sustains  the  defences;  aasoiMes  the  de< 
Anders,  and  decerns  :  Finds  the  pursuer  liable  tn  expenses. 

"  JVofe.— The  original  Kilmarnock  and  Troon  Bailway,  which 
was  a  tram  railway  only,  and  for  the  conveyance  of  minerals, 
was  sanctioned  hy  the  act  48  Ot-o.  III.  c.  46.  That  act  was 
passed  in  the  year  1606,  when  railways  were  not  in  an  advanced 
stage,  and  before  the  use  of  locomotive  engines.  It  contained 
no  equal  rates  clause ;  and  (this  being  entirely  a  mineral  line) 
it  antborizcd  toU  to  be  levied  at  a  rate  not  exceeding  thitepenee 
per  ton  weight  per  mile.  By  the  55th  section  it  was  enacted, 
that  all  persons  should  have  frw  lil>crty  to  use,  *  with  horees, 
cattle  and  carriageK,  the  roMds,  ways  and  passages,  to  be  made 
by  virtue  of  this  act,  for  the  purpose  of  conveying  any  goods, 
wares,  merchandize,  and  other  things,  to  or  from  the  said  rail- 
way, and  every  part  thereof,  without  paying  anything  for  the 
use  of  such  rcMtds,  ways  and  passages ;  and  also  to  pass  upon 
and  use  the  said  railway  with  waggons  or  other  carriages,  pro> 
perly  constructed,  respectively,  as  hereio^ter  mentioned ;  and 
to  employ  any  cranes,  warehouses,  or  places  belongiag  to  the 
said  company,  for  loading  and  unloading  such  goods  and  other 
things,  upon  payment  of  snch  rates  as  nhall  be  demanded  by  the 
aald  compauy,  not  exceeding  the  respective  sans  herein  men- 


tioned, and  stAiject  to  tfae  mtaaoidfln,  hysUaimaiid  reguhaiea^ 

which  shall  be  tnyta  time  to  time  made  by  the  said  oompsny, 
by  virtne  of  the  powers  herein  granted.'  Various  direction*  an 
contained  In  the  act  as  to  the  constnictiim  and  Bod«  of^uring 
the  works,  but  into  any  detail  of  these  mattswftii  nnnirBSssty 

to  enter. 

"The  Glasgow  PiUsIey  Kilmamock  and  Ayr  BAflvar  was 
OTiginally  incorporated  by  the  act  1  Yict.  c  117.  TlMt  act 
aothorised,  l>f, certain  rates  or  tolls  &>r  the  iMe*f  tiw  railway^; 
M,  the  providing  (^locomotive  or  stationary  engiaea  (gesaraUy 
called  haulage),  foe  which  an  additional  dtaxge  might  be  made; 
and,  Zd,  the  providing  of  euiiages  or  wafigwfia,  in  whicb  event 
a  farther  obMge  might  alw  be  aaade.  Thejirst  of  these  ia  a 
t(dl  payable  when  a  party  oaes  hia  owm  catrtaieaa  aiulloeam- 
tive  power ;  the  $ieo»d,  wboa  looomotive  power  ia  fwplahwl 
by  tbe  company ;  and  the  tkud^  when  that  power  aad  oar. 
riagea  ire  also  furnished,— in  other  wonlm  where  tfaa  cosoynj 
■et  as  common  carriers.  In  this  last  ease,  <whioh  ia  the  mo^ 
here  employed),  there  is  of  ooatse  no  aepanste  toll  ot  aepMBls 
haulage  duty,  but  all  is  embraced  in  one  ohuig*;  Mid<tbere  is 
nothiiw  in  tike  act  requiring  a  separate  spedfioalion  of  the 
ingredfenu  of  which  tbe  rate  is  oampoa^d. 

••By  tbe  171st  section  It  is  provided,  that  both  tk*  rates 
and  tolls  '  to  be  taken  virtne  of  this  act,  shall  at  all  times 
be  charged  cqoally,  and  after  the  same  rmte  per  mile,  in  reapeet 
of  all  paaaengeis,  cattle,  gooda,  matten  or  things,  and  after  tlw 
same  rate  per  ton  per  mile  througboat  tbe  whole  of  the  isM 
railway,  ia  leMwct  til  Um  same  deaeripdoii  of  artidai^  mattan 
or  things ;  and  that  no  reducUon  or  aidvance  in  tbe  saU  ni« 
and  tolls  shall,  either  directly  or  indirectly,  he  made  partial^, 
or  in  favoar  of  or  against  any  particular  pemm  or  oompaay, 
or  be  oontined  to  any  particuhir  part  of  tbe  said  railway,  bat 
that  every  such  reduction  or  advance  of  rates  and  tolls  opoa 
agy  oarticular  kind  or  description  of  arttcles,  mattera  or  ttuaga 
shall  extend  to  and  take  place  Uirougboat  the  whole  and  enty 
part  of  the  sud  railway,  upon  and  in  respect  of  tbe  aa—  de- 
scription ot  feriides,  matters  and  tilings,  so  reduced  aad  ad> 
vanced,  and  shall  extend  to  all  pemoos  whomsoever  using  the 
same,  or  carrying  the  same  deecriptioa  of  artldes,  mattana  and 
things  thereon,  anything  to  the  contrary  thereof  Id  aaj  wise 
notwithstanding.' 

"  A  sahsequeut  act  wn  paiwd,  behig  tbe  8d  VIok  a  St,  ■» 
tborising  additional  branobus,  and  containing  varioos  ■asead. 
ments.  By  the  18th  section  of  that  act,  which  r«cited  tbe 
former  statute,  it  was  provided, '  that,  save  as  hy  tbe  a«id  ad 
or  this  act  excepted,  the  charges  by  the  said  reoHedact  arothe. 
rised  to  be  made  for  the  carriage  of  any  paasengm,  gooda 
animals,  or  other  matters  or  things  to  be  conveyed  by  the  s^ 
company,  or  for  the  use  of  any  ateam>power  or  eanngs  to  be 
snpplit^  by  tbe  said  company,  riiall  be  at  all  times  ofaanied 
equidly  to  all  persons,  and  after  the  same  rate  per  mile,  or  per 
ton  per  mile,  in  respect  of  all  nasseogers.  and  of  all  goods, 
animals  or  carriugcs,  of  a  like  description,' and  conveyed  er 
propelled  by  a  like  carriage  or  engine  pasring  nn  the  nune  per. 
tion  of  tbe  line  only,  and  onder  the  samecircnnstanoea;  aad 
no  reduction  or  advance  In  any  obaige  Ibr  conveyance  t^tbs 
said  company,  or  fiiv  the  use  of  any  locomotive  power  ta  bt 
supplied  by  them,  stiall  be  made,  cither  dlrecUy  or  IndlMotly, 
in  favour  uf  or  against  any  particular  company,  or  poison  tsa* 
Veiling  upon  or  using  the  same  portion  of  the  said  railwiqr  ss 
aforesaid.' 

'  It  is  not  unimportant  to  observe,  ttiat  by  tha  87tk  i 


of  this  sUtnte  it  it  enacted,  *  that  notwllhaiaiadittg  anylUaf 
in  tlie  said  recited  act,  or  In  this  act,  to  tbe  oeotiMy  tMna^ 
it  shall  be  lawful  for  the  said  company  to  setthiaoddateMbi^ 
and  to  dumand  and  recovery  and  from  time  to  tjaaeM'vacf 
and  alter,  tbe  rates,  tolls  and  cliarges  pet  mHe  to  be  ~ 
and  made  on  and  for  tbe  use  of  the  s^d  branch  railway 
ing  t'>  High  Muokcar,  and  to  Kilmarneck,  withoot 
to  the  rates,  tolls  and  chargef,  to  be  levied  and  made 
other  portions  of  tbe  said  railway ;  provided  alwajv 
rates,  tolls  and  chafes  to  he  levied  and  made  on  and 
■aid  branohed,  shall  be  charged  equally  in  reapeot  ef 
description  of  articles,  matters  and  tldngs,  aad 
case  exceed  the  amount  of  rates,  tolls  or  otiarges, 
be  levied  or  ntade  by  the  said  red  tod  act  or  Ma 
otbM-  portions  of  the  line  thereby  mr  hereby  aatborta 
be  made.'  This  slbws,  that  notwithstaodlng  Uw  fctMM|i|' 
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■tftUiglwrntttbui  oatheothfln;  And,  tbm«Am,tlmitiiei» 
is  Botirit^  anomBloM  la  Ihe  prarito,  tfaai  pwrtiM  loading  at 
diflorant  paite-eTen  of  tha  aam  Hoe,  ahould  be  called  on  to  piqr 
It  k  diffmni  nte. 

"Fupttier  powers  were  eanferred  on  the  Glugow  Paisley  Kil- 
marnock and  Ayr  Bailway  Companjr  by  6  Viot.  c  29.  By  tbe 
S^MetbaoftbataottttieiDrHiereqnalTatef  claasewM  ez- 
pmi^iepealsd,  and  It  wai  enacted,  •  that  it  eball  be  lawM 
tetha-nra  ceeapany,  wherever  tbe^  shall  provide  locomotlre 
or  ■teem  power,  or  carriages  for  the  ooDT^anoe  of  paescogera, 
uiBuls,  goods,  wares,  meiohandiEe,  artioles,  matters  or  tbiDgs, 
or  duU  act  as  carriers  voder  the  powers  conferred  on  them  by 
ths  aid 'first  redtedact,toohaigefoTsoch  looomotiTeorsteani 
pmrer,  aad'Cairiags^  aed  for  loading  and  unloading  th«  aald 
gDodi,  wares,  mestAiBBdiBB,  artlcies,  matters  or  things,  and  for 
tbt  on  thestatiaDi  or  other  aecemmodation  profided  hf 
tbasifiich  sum  cr  enma,  and  that  either  per  ton.  or  per  mile, 
or  by  balk,  xueesnre,  namber  or  admeasorement,  or  by  fixed 
diei^^sstheysbiill  thinkexpedient;  provided  always  that, 
io  wtaatever  way  tbe  said  ohai^  are  made,  they  shall  be 
nviee^nd^  toaltpastms  In  respect  of  all  antmalslandof  all 
pods,  wares,  merchsQdise,  articles,  matters  or  tUngs,  of  a  Hke 
dcscriptioD  and  quantity,  and  conveyed  or  propelled  by  a  like 
euritgeor  engine  paeringover  tbe  same  portion  of,  and  over  the 
Mme  distance  abnig  the  railway,  and  nnder  the  likenircHm- 
stamxa,  and  in  respect  of  all  accommodations  of  a  like  natore 
sSoHcd  in  respect  thereto,  and  no  mdoction  or  advance  in 
uy  of  Borii  charges  shall  be  made  partially,  either  directly  or 
iidirecUy,  in  fovoor  of  or  i^inst  any  particular  company  or 
pnaon,' 

"These,  it  is  believed,  ate  very  nearly  the  terms  now  in  nxe, 
n  the  ordinary  eqoal  rates  olaose  in  railway  acts  generally, 
Mtheypaas  tbroagh  parliament,  and  they  correspond  pretty 
DMdy  to  tbe  88d  seoUon  of  tbe  Oenerel  Bailway  Clansee  Act. 
8  A9Tiebe.88.  It  Is  to  be  observed,  that  the  cUuses  in  the 
nris«leoal  Matntea  now  undet  conddoatlon,  as  they  advance, 
m  Bade  more  and  more  definite  in  regard  to  the  extent  and 
Mhn  of  the  equalisation.  Tlie  object  of  snob  clansoa  Is  to 
pnrent  any  nndae  preference  ^one  trader  or  class  of  traders 
oraruotber.  Ik  is  very  clearly  expressed  the  Lord  Chan- 
ceUoT  in  the  case  of  Dicey  v.  The  Birmingham  and  i>erby 
Jnnollim  Bailway  Company,  8th  Angnst  1840,  (Nioholl,  Hare, 
■ad  CmtoFs  Beports,  voL  H.  p.  182),  whwe,  in  reference  to 
wch  B  clsme,  his  Lordehip  says,  *  That  was  for  the  purpose  of 
prerantfog  those  who  shonld  get  the  monopoly  of  the  carriage 
ofthepnUic^  from  ezerclring  that  monopoly  to  the  prejudice 
of  iodiridaals — that  is  to  say,  that  they  shall  not  be  at  liberty 
Io  cany  the  goods  of  one  manufacturer,  and  refuse  the  goods 
of  SBouwr.  It  was  to  give  an  equal  rig^t  to  the  public  to  the 
arnnjnott  ^  there  was  any  doubt  about  the  earlier  part 
of  tbe  elauso,  the  latter  part  of  the  clause  is  in  terms  so—"  and 
no  redaction  or  advance  on  any  charge  for  conveyance  by  the 
laid  company,  or  for  the  use  of  any  locomotive  power  to  be 
NtppUed  by  Uiem,  shall  be  made,  either  directly  or  indirectly, 
in  nvoor  of  or  against  any  particular  company  or  persons 
tnvtUiag  upon  or  vAng  tbe  same  portion  of  the  s^d  railway 
ocily,  sod  under  Um  same  circumstances  as  aforesaid."  That 
VM  the  object  of  the  clause,  and  not  to  prevent  tbe  company 
twm  making  swsb  arrangements  within  the  powers  of  their  ac^ 
M  tfaeymight  find  most  convenient  to  themselves.' 

"The  9th  &  10th  Victoria,  c.211,  was  passed  on  the  16th  of 
'vlv  IMC  It  is  endtuled, '  An  act  to  enable  the  Kilmarnock 
sot  Troon  Bailway  Company  to  let  on  lease  their  railway  to 
tl»  Qtssgow  Paisley  Kilmarnock  and  Ayr  Bailway  Company, 
•nd  t»  antboriie  tbe  said  Glasgow  Paisley  Kilmarnock  and 
Ayr  HMlway  Company  to  altar  parts  of  tbe  said  Kilmarnock 
ud  IVoon  B^way,  and  to  construct  certain  brunch  railways 
iaoduiection  therewith.'  By  the  7th  section  of  this  act,  tbe 
KiboafMck  and  Troon  Bailway  Company  are  antboriacd  '  to 
|MDt  in  lease  liw  such  period,  for  such  coouderation  or  annual. 
XM/OS  naexvations,  and  generally  upon  such  terms  and  con- 
^WoMl  t»  they  shall  think  proper,  the  said  Kilmarnock  and 
TiMKJMwayf  and  the  other  works  by  the  three  hereinbefore 
aalMlHatt  authorised  to  be  made,  unto  tbe  company ;  and 
^iM'MqpHlf  ore  hereby  authorised,  if  they  think  proper, 
idHuka^ppKibation  of  tbree^ftftbs  of  the  votes  of  tbe  profme- 
iMLtCil^aMBpaDy  present,  either  personally  or  by  proxy,  at 
HMBd  aieetiAg  qtecially  c(HiTonod  for  tbe  purpose  in 
(jwlhlufnf  mentioned,  to  enter  into,  uid  take  or 
I  f  and  iQcb  leaw  duU  entitle  the  oonpany 


to  the  free  nie  and  enjoyment  of  the  said  EUmaraoek  and 

Troon  Bailway,  and  tbe  works  connected  therewith ;  and  dur- 
ing tbe  continuADce  of  such  lease,  all  the  powers,  rights,  privl- 
It^ee  and  authorities  granted  to,  and  which  are  or  might 
be  held,  used,  exercised  and  enjoyed,  by  the  said  Kilmamook 
and  Troon  Bailway  Company,  or  the  directom  thereof,  or  their 
olfions,  agents  or  semnts,  nnder  or  by  virtue  of  the  said  three 
flrafe  herembefiore  recited  octi^  any  or  rither  of  them,  shall, 
except  I  n  such  respects  as  shall  be  otherwise  agreed  t^KUi,  apply 
to,  and  be  held,  nsed,  exercised  and  enjoyed  by  tbe  coaepaDy, 
and  the  directors  thereof,  their  officers,  agents  or  servants, 
under  the  same  regulations  and  restrictions  as  aro  granted  or 
imposed  by  the  said  lost  mentioned  recited  acts,  to  or  upon  tbe 
said  Kilmarnock  and  Troon  Bailway  Company ;  and  it  shall 
be  lawftd  for  the  company,  with  snob  approbatitHi  oa  aforesaid, 
and  the  said  Kilmarnock  and  Troon  Bailway  Company,  with 
each  approbation  as  afoiosatd.  to  make  and  enter  Into  any 
tease,  contr^t  or  agreement,  for  effecting  tlM  purposes  afore- 
said,  and  for  otlrarwise  workii^  and  using  tiie  said  Kilmarnoek 
and  Troon  fioiliray,  and  for  the  maintenance  and  repe^r  of 
tbe  same  railway  and  other  works,  as  the  respective  oompaoies 
may  deem  advisable ;  and  every  such  leas^  contract  or  agrra- 
ment,  may  contain  such  covenants,  agreements,  clauses,  powers, 
antboritlest  provisions  uid  conditions,  as  may  be  muiu^y 
agreed  Vpoa.'  'By  this  statute,  the  Qlsagow  and  Kilmarnock 
Company  wereempowered  to  convert  the  old  Troon  line  into 
an  edge  railwoy.  But.  when  so  converted,  it  was  sUil  to 
remain  the  property  of  (lia  Troon  Company,  suMect  to  tbo 
lease.  Certaio  rates  are  fixed,  both  for  tolls,  and  obo  for  haul- 
age or  carriages.  There  is  no  express  equal  rates  clause  io  this 
act.  But  it  may  be  held  as  containing  one,  because  It  incur- 
porates  all  the  clauses  of  the  General  Bailway  Clauses  Act,  as 
well  OS  of  the  prior  special  acta ;  and  it  did  not  seem  to  be 
disputed,  tlwt  the  case  may  bo  considered  In  the  same  view 
as  if  tbe  specdal  claosa,  or  the  8d  Vict  a  68,  had  been  repeated 
in  ipritamu  verbu  in  this  separate  act. 

"A  lease  was  granted  for999  years,in  terms  of  tbe  latttmen* 
tioned  statute,  in  favour  of  tbe  defondeis,  and  the  considera. 
tion  to  be  paid  to  the  Tnton  Company  is  thus  stated  in  tbot 
lease—'  K  the  fixed  sum  of  £876  yearly;  and,  2d,  a  sum  equi^l 
to  one  penny  and  one  halfpenny  per  ton  (uTterwords  modiliud 
to  1^)  per  mile,  on  all  muier^  carried  on  the  r^way  hereby 
let,  or  ou  any  part  thereof,  for  whatever  dlvtaoce  the  same  may 
pass  along  Uie  said  main  line,  but  not  along  the  branches  now 
or  hereafter  to  be  made  by  the  said  Glnagow  Paisley  Kilmar- 
nock and  Ayr  Bailway  Company,  provided  the  same  shall  have 
been  raised  from  lands  lying  between  the  towns  of  Kilmamook 
and  Troon  on  tbe  main  line  of  the  railway  hereby  let,  and  frcun- 
which,  or  any  port  of  which  lands,  minerals  have  been  hereto- 
fore in  use  to  be  carried  on  the  s^d  railway,  including  all 
minerals  to  be  used  under  a  lease  lately  granted  by  the  Duke 
of  Portland,  and  bis  son  the  Marquis  of  Titchfieid,  of  the  Annan- 
dale  coalfield  to  Ur.  Archibald  Finnie,  that  may  he  carried  on 
tbe  said  railway.' 

"  There  is  a  spedal  provi^on  as  to  minerals  on  the  estate  of 
Caprington.  and  it  is  furtbur  covenanted,  that  no  atntement 
from  the  rent  is  to  be  allowed  *  for  the  expense  of  loading,  hanl- 
age,  waggons,  unloading,  or  management,  or  supporting  and 
maintaining  the  railway  hereby  let,  or  any  of  tbe  works  in 
connection  therewith ;  and  it  &  further  agreed  to,  that  the 
grosn  charge  to  be  made  by  the  Glasgow  Paisley  Kilmarnock 
and  Ayr  Bailway  Company,  against  the  traders,  for  haulage 
of  mineraltf  for  any  given  dietnnce  on  the  sdd  railway,  shall 
never  exceed  tbe  grosfi  charge  for  baulagp  of  minerals  case 
of  being  conveyed  to  Troon)  for  the  like  or  any  greater  distance 
on  tbe  main  line  of  the  Glasgow  and  Ayr  Bailway;  and  it  is 
agreed  to  also,  that  tbe  said  Glasgow  Fui^ey  Kilmarnock  and 
Ayr  Bailway  Company  shall  not  t>e  accountable  to  the  said 
Kilmarnock  and  Troon  Bailway  Company  for  dues  or  fores  to 
be  received  for  the  carriage  of  any  other  thing  whatsoever,  or 
for  passengers  on  the  stud  Kilmarnock  and  Troon  Railway ; 
and  it  is  hereby  agreed  to  also,  that  the  said  Glasgow  Paisley 
Kilmarnock  and  Ayr  Bailway  Company  shall  by  themselves 
have  power,  in  terms  of  the  Bailway  Clauses  Consolidation 
(Scotland)  Act  1846,.to  fix  tbe  rates  and  duties  to  be  taken  or 
charged  io  respect  of  goods,  other  than  the  toll  on  minerals,  and 
for  passengers  on  tbe  said  Kilmarnock  and  Troon  Bailway ; 
but  that  tbe  tolls  to  be  taken  and  charged  io  aspect  of  miae- 
rabsball.  as  occasion  moytaquin,lMjj^iV 
and  by  the  KUnuraock  andTrw^Sfi^fiQpY^l^b^^^^ 
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cert,  Rttd  shall  never  exoe«d  the  tolls  that  were  actually  levied 
hy  the  eaid  Kilmarnock  aod  Troou  Bailway  Company  imme- 
diately antecedeot  to  the  ISth  day  of  July  1846. 

"  It  tf  not  maiotained  that  tiiere  ii  anytliiag  itl^  Id  tiii> 
IcMw.  Indeed  it  la  spectally  libelled  <m  ns  a  lean  gtmnted 
under  the  rtalnte;  and' it  fbrme  the  ooottact  tindar  which 
alone  the  Ayrshira  Company  were  entitled  to  take  the  use  of 
tJie  Troon  line,  and  alter  and  Improve  the  character  of  that 
railway.  But  for  tills  leasoi  their  Btatntory  title,  the  defen- 
der! ooidd  not  convey  the  minerals  of  ttie  parsner  on  any 
termi.  The  company  have  pnblinhed  a  table  of  chaigea  for  the 
eonveyanco  of  limeetooe,  coal,  calm  and  ironstone,  alooR  the 
KUmamock  and  Troon  line.  The  charge  !&at  the  rate  of  two. 
penoe  a  mile  (one  penny  leea  than  the  <Ad  Troou  act  antho- 
tlsedyi  and  aJtbooKh  tbe  table  epedflei  tlie  aiaoiintfh>m  six 
miles  upwards,  for  the  aake  of  easy  reference,  there  is  no  change 
In  the  rate,  which  isnAver  more  nor  Ims  than  twopence  a  milft 
This  rate  is  not  sidd  to  be  higher  thao  the  charge  ua  the  old 
ttam  milway,  for  leas  to  be  beyond  the  rate  sanctioned  by  the 
new  statote.  It  is,  therefore,  a  lawfbl  rate  in  Itself ;  and  if  the 
Ttaon  Ualtway  stood  sepamte  and  distinct,  there  would  be  no 
pretence  forcomploint.  But  the  table  for  theeanii^of  mine> 
rah  on  the  Glasgow  Paisley  Kilmarnock  and  Ayr  IWlway  is 
CDDStruoted  on  a  different  principle.  The  charge  la  the  same  at 
six  miles  or  under  on  Iwth  iinea.  Bat,  as  the  distance  jnereawi 
oo  the  Kilmarnock  line,  the  rate  tft'mmuA^,  so  that,  foraeveit 
Bi»es.in  ^e  of  1/2,  it  is  IM ;  for  eight  miles,  instead  of  1/4. 
Ifl,  and  M  on.  The  fMnit  of  thia  U,  that  In  certdn  casee, 
inlnerala  loaded  on  th*  Kilmaroock  line,  and  travelllDg  a 
portion  of  the  distance  of  that  line,  and  the  whole  lenvth 
of  the  Troon  Une.  pay  abtoiutdy  k*t  Uian  the  panuer's  mine- 
lala,  which  pass  along  tlie  Troon  line  only,  while  otlier  minerals 
passing  a  longer  distance  along  the  Kilmarnock  line  and  ttia 
whole  Troon  Uoe,  pay  rtlatisel^  leu.  This  is  what  the  pomuer 
Qomdaina  of  aa  In  violatioa  of  the  equal  rates  olaiiaa. 

**Tosach  a  complaint,  it  ai^iears  tothe  Lord  Ordinary  the 
anawer  is  satisiisctory,  that  the  puisner'B  minerals  are  not  oon- 
veyed  for  the  same  distance  along  the  same  portion  of  the 
line,  and  under  the  m»i«  aretoMtaneM.  In  ttie  firM  place,  it  is 
believed  to  t>e  quite  common,  that  persons  or  goods  cenveycd 
ftN>  a  longer  distao^  on  a  railway  are  not  charged  «t  tba  same 
ht(s  per  mile  aa  thoae  going  a  shorter  diatauce.  The  charge 
flmn  EAnbnigh  to  BwwMe,  fiir  example,  is  or  may  be  at  a 
higher  rate  per  mile  than  from  Edinburgh  toLondon,  although 
the  parties  or  goods  travel  so  for  along  the  same  line ;  and  if 
the  Berwick  passenger  be  not  ovsrcAar^sd,  he  cannot  complain 
Miat  the  I<ond<»i  paaiengeris  compamUvely,  as  to  relative  dis* 
tance,  tutdir^arg^.  Kay,  there  would  Iw  nothing  illegal  In 
oharglng  a  paaaeugar  to  Berwick,  not  (mty  relatively,  but  abso 
bltlg  less  than  a  passenger  to  Dunbar,  for  the  company  might 
not  chooee  to  atop  the  tndn  at  Dan  bar  unless  the  passengers 
paid  a  h^her  consideration. 

"The  object  of  the  clause,  in  short,  h  to  prevent  the  giving 
preference  to  one  class  of  individnals  over  another.  But  the 
company  may  regulate  their  charges  wiUiin  tb«r  statute  A>r 
difBnent  dlstaocea,  and  fi>r  persons  or  goods  conveyed  under 
difEsrent  circumstances,  as  they  think  beat  for  their  own  In. 
kerosfc.  They  certainly  have  no  Interest  here  to  diminish  the 
pnnsHf's  traffic,  because  the  mure  minerals  he  brlimsand  pays 
for,  the  bettor.  But  if  they  lowered  his  rate,  on  tMcne  hand, 
they  could  not  get  quit  of  their  rent  to  the  Troon  Gomoamy.; 
And  If  they  raised  the  rate  equally  along  the  whole  of  tfie  Kil- 
mamocdt  Une,  «n  the  other,  and  withwew  tbelr  diminishing 
table,  the  effect  ^ronld  probably  be  to  destroy  that  more  dis- 
tant traffic,  to  diminlA  their  own  profits,  and  givea  monopoly 
to  the  mnsoer.  Tba  principle  of  cbuging  sanctioned  In  the 
ease  of  ZHoqr,  already  referred  to,'  would  of  itself  lie  a  sufficient 
Justification  of  what  has  t>eea  done  here.  Ttie  olttect  in  that 
cose  was  to  favour  one  line  of  railway  to  ttie  prejudice  of  an- 
otiier.  Bat  as  Uiere  was  no  overdiarge  beyond  the  statutory 
nte^  and  no  preference  to  one  individual  over  any  other  placed 
in  the  same  circumstances,  tlie  Lord  Chancellor  declined  to 
interfere. 

"The  conclusive  answer  to  the  whole  of  the  pursuer's  owe, 
however,  restii  on  the  kase.  The  company,  who  are  acting  as 
oommott  carrien,  are  drawing  no  bigb«:r  rau  </  pnfit  on  the 
minerals  carried  akttg  the  Tiwm  Una,  raised  from  luids  lying 
between  Kilmarnock  and  Ttaon,  Uutn  on  those  raised  nom 
other  lands  at  a  greater  dlstsnca  from  Troon.  Nor  ate  they 
capridondy  prsfbrring  on*  quanti^  of  goods  to  aaotber  under 


Um  same  elronsastanaes.  They  have  to^p^  IJd.  rnrton  te 
the  Treon  Company  on  the  pursuer's  minerals.  This  ii  tba 
express  stjpulatkin  of  tbe  lease,  and  that  leaaa  is  the  ooBdIitkm 
wider  wldch  olcme  they  can  cany  these  minerals,  or  uytbiag 
cbst  nUmg  Aat  llne^  It  Is  truly,  as  the  defenders  described  it, 
n  tec  on  tliese  minerals, — a  tax  not  <mly  consented  .to  by  Um 
Dnke  of  Portland,  who  was  admitted  to  be  the  principal  pro- 
prietor of  the  Troon  Bidlway  as  wdl  as  of  the  mineral  fleUs, 
but  which  tax  was  also  admitted  to  hare  been  known  to  the 
pursuer  himself  at  tbe  time.  At  all  events,  wtiether  kaovn 
or  not,  it  was  the  condition  on  which  alone  the  Kilmantock 
Company  were  allowed  to  afford  the  Moomnodation  to  tbe 

Eaisoer,  of  carrying  his  minerals  by  looMnutiva  mginsa  aleng 
lie  improved  edge  railway,  Instead  of  along  the  old  tram  poad. 
"He  does  not  absolutely  n^^ntaio  that  he  has  a  rli^tto 
bare  his  Biaerals  carried  for  ku,  but  he  says  that  ttioaa  nut 
raised  between  Kilmarnock  and  Troon,  and  oomlnr  bam  a 
greater  distance,  should  pM  mors,  although  tba  Kwnamodt 
Company  pay  no  tax  on  snob  nrinerals  to  the  Troon  Coib-^ 
pany.  'rhere  appeals  to  tbe  Lord  Ordinary  to  ba  nothiaKU 
the  equal  rates  clause  whloh  can  justify  socn  a  demand.  Tbs 
railways  are  not  amalpanated.  They  are  separato  lines,— tita 
Kilmarnock  Company  btsing  owners  of  tbe  one  Kne,  and  les- 
sees only  of  the  other.  Although  the  lines  are  worfcod  bo- 
ther, minerals  travelUng  along  part  of  both  are  not  traveUh^ 
either  for  the  same  dlrtiuioe  on  tba  same  portion  of  the  Jios^ 
or  under  tlie  same  dronmsiancea.  But,  above  all,  by  a  vaW 
lease  (the  condition  of  the  title  of  paasesslon  of  tbe  nilwiv 
company),  it  is  stipulated  that  certain  .minerals  shall  pay  a 
rent  or  tax  to  the  proprietors  of  the  old  line,  not  mote  tb«a 
what  they  pidd  formerly.  This  is  binding  on  all  eonosnad,' 
and  there  is  no  gronnd,  either  in  law  or  equity,  for  taking  cC 
that  burden,  or  wc  tiansferrlng  any  portion  of  it  to  the  almal- 
dets  <ft  oM)ers  oo  whom  It  has  not  been  Imposed,  and  that  w 
,tbe  prejudice  of  the  railway  company.  Undoabt^dly  SDCh 
companies  must  not  act  capricloasly,  or  In  violation  dtberof 
their  statutes  or  of  their  duty  as  common  corrleia,  when  thi^ 
undertake  that  duty.  But,  on  the  other  hand,  if  Uuv  bar* 
not  violated  such  dnty,  or  gone  beyond  tbe  stotntesi  thsgr  s» 
entitled  to  regulate  their  traffic  as  best  suite  their  own  iBtawst 
and  oonvenlenoe.  And  certainly  they  conoot  bs  qonpifflat  ^ 
BO  to  fix  their  tatei,  aa  to  give  a  mono]Milj  ct  the  tnm  *9 
Individual,  to  tbe  Injmy  of  the  public,  and  to  tiudr  o<Arf«>>^ 
Jndice." 

The  ponmer  reolumed,  and  pleaded — Tbe  ptinaifbrf 
charn^  o(HnpIuued  of  was  dearly  mn  infiiiiganiBt  1h* 
eqnJ -rates  clause  ;  and  the  (uroamstancei  thiA  tfas  ih 
fenders  had  to  paj  a  oertun  tonnage  on  the  jaamtA 
nuneralsj  being  a  privato  amngement  between  tlw  de- 
fenden  and  a  third  party,  did  not  affeet  the  emilleebSitf 
of  that  clause  to  the  pursuer*  Farther,  the  tables  is  tfeqr 
stood  were  at  least  ambiguous.   There  were  two  (abj^^ 
each  of  which  set  forth  a  certain  rato  of  charge  for  «•£■ 
line.  The  n&tnral  reading,  therefore,  of  the  tabUe,  Vi%  ■ 
that  all  goods  were  to  be  charged  the  rates  of  these  ttNHfj 
according  to  the  leugth  they  went  on  each  Uoe  leipv^' 
tively.    Bat,  as  it  was,  parties  loading  on  the  liisk 
line,  were  charged  /ess,  in  carrying  their  goods  alcnf  ^ 
Troon  line,  than  was  stated  in  the  Troon  tal^vAft* 
there  was  nothing  in  the  main  line  table  to  shew  .^{|^^^ 
the  rate  of  charge  for  goods  loaded  on  it,  for  '  * 

the  Troon  line.  To  have  A»dered  the  d  ' 
plo  of  charge  competent,  there  onj^t,  at  a>y  nt^ 
been  a  third  table,  shewing  the  rates  in  gfM&j 
along  tbe  Troon  line,  after  b^ng  loaded  on  .f^~ 
line.    As  it  was,  there  was  no  cxhibitioD  of : 
charged  for  such  goods,  in  terms  of  the  stataM 
fenders,  therefore,  were  not  entitled  tO 
parties  travelling  the  Troon  line,  rates  ~ 
published  in  the  Troon  table. 

The  defenders  awtujcrerf— This  was  a 
.  the  equal  rates  clause  ,did  n«t  ai 
qwb  were  not  carri^^iiii^ 


IN  THE  COURT  OF  SESSION,  ^.  m 


the  goods  of  parties  loading  on  the  main  line ;  for  while, 
Doder  their  lease,  the  defenders  had  to  pay  a  toll  of  1^. 
per  ton  to  the  Kilmamook  and  Troon  Company  for  the 
ormge  of  the  pnrsuer'a  minerals,  they  being  raised  from 
lollierifts  adjacent  to  the  Troon  line,  those  which  joined 
tbe  nitwiy  on  the  mun  line  were  not  subject  to  the  toll, 
era  al^Mni^,  in  the  course  of  tranat,  thqr  passed  along 
the  Kihnamo^  and  Troon  line.  The  cfexenders  were 
not  to  carry  the  minerals  in  respect  of  wluch  they  paid 
toU,  aa  ehc^y  aa  thoeie  fbr  whidi  tiiey  paid  nothing. 

Lord  iVnUaL— The  pmnier's  oompMot  b,  that  when  he 
DMlbeTrooo  line,  he  iaaoMected,  whibt  on  that  line,  in  tbe 
End  nta  of  the  Troon  taUe,  Init  that  others  who  use  the 
Tnoa  Uae,  are  only  charged  lower  nte*  for  that  ase.  Tbe 
pmmer.iBaiQtBliigi  lit,  that  thia  ia  advene  to  tbe  tables  pob- 
isbti  hf  the  defenders ;  and.  2d,  that  it  is  adverse  to  the  eqaal 
nE«t  daoa  Now,  look  at  the  equal  rates  claoae.  It  nys 
that  (be  cbv^  miHt  be  made  equlljr  to  alt  persoas,  "  in  re- 
ipectof  all  tbioga.  of  a  like  description  and  quality,  pantngover 
the  tame  portion  of;  aDd  over  the  same  distance  along  the 
niktj,  ftod  ODder  the  like  drcamstancea."  The  poianer's 
U,  not  that  lie  is  treated  differestly  from  any  other  penon 
vbm  fcooda  are  taken  up  on  the  Troon  Ifnu,  but  that  he  ia 
truted  diffarently  from  those  whose  goods  are  loaded  on  the 
ntla  line.  This  la  not  a  question  sa  to  treatiog  all  goods 
•Itwlly,  bnt  aa  to  ehatging  gooda  taken  up  on  tbe  'J>oon  line. 
Therefore  we  cannot  measure  tbe  rates  in  question  with  refe- 
tncc  to  a  party  pairing  over  other  portions  of  tbe  line. 
Tile  dHeDders*  arsnment  ia,  We  do  not  treat  the  pur- 
t»fr  diffiereoUy  froca  other  partlea  on  the  snme  lioe.  over 
ttK  sune  distance,  and  in  the  like  circnmBt'«inces :  On  the 
<vtnuy,  all  pftTtiee  loading  on  tbe  Troon  line  ar<)  treated  in 
Ibr  nme  way ;  and  tbe  reason  why  these  persous  are  treated 
diScteotiy  from  those  taking  up  gooda  on  tbe  roaio  lino,  is,  that 
Uic  drcaaiitances  are  diflforent ;  for  by  tbe  condition  on  which 
(bedefeDdera  bold  the  Troon  line,  the  goods  taken  on  that 
Jiss  an  geeda  for  sniicb  ih^  muSt  pay  a  oettitiB  tunnage. 
Tti«  pmaet  repllea,  that  that  is  a  condition  which  cannot 
■Axt  him,  Mid  If  it  does  affiect  bim,  the  result  of  it  is,  that  it 
dirtarbe  the  eqoal  rating  clause,  and  that  it  ia  therefore  an  ille. 
pi  condition  of  tbe  leaM.  I  can  hardly  hold  this  an  illegal  con- 
I'tioD  of  the  leaae.  I  think  tbe  Lord  Ordinary  ia  right  there, 
l^t  condition  waa  made  aa  the  connderation  for  letting  the 
rrooD  line.  I  think  the  lease  is  good  as  it  stands.  Then,  are 
:>ie  goods  carried  in  the  like  ciraumstances  r  Is  the  railway 
'hicb  holds  (he  lease,  in  the  same  circutnatances  as  that  which 
't  boUla  F  Clearly  not.  For  the  very  circnmiitance  of  goods 
viag  tainn  up  on  that  partioular  (uatrict,  makes  the  difie- 
Therefore  I  do  not  think  the  gooda  are  carried  in  tbe 
ike  drcnmitancea.  I  do  not  think  the  equal  rates  clause  ia  in- 
rlQ|ied.  Bat  It  ia  said  the  company  should  bare  put  out  pro. 
«r  tables  of  rates  to  make  the  matter  clear,  and  thai,  as  it  is, 
lure  i»  00  table  shewing  that  tbe  lower  class  of  rates  is  charged 
V  Ifoode  going  along  the  Troon  line,  if  taken  op  on  the  main 
laa  On  looking  at  the  tables,  I  tblnk  that  a  very  critical 
ieir  to  take  Mtbem.  Tbe  only  posdble  ambiguity  tliat 
n  arise  Is.  as  to  whether  tbe  Troon  table  shews  that  it  applies 
o>7  to  gooda  taken  up  on  the  Troon  line.  But  that  is  not 
Kb  a  rinlation  of  the  clause  aa  will  sustain  the  cooclusious 
f  tbb  action.  At  any  rate,  the  company  may  amend  their 
Mn.  A*  to  the  demand  for  repetition,  I  think  a  party  who 
as  gone  on  paying  for  so  many  years  can  hardly  aak  for  repo> 
'tion,  seeing  that  for  so  long  be  did  notolwente  omiaalon. 
Iierefbre  I  am  inclined  to  concur  with  the  Lord  Ordinary, 
lee  so  sufficient  ground  for  disturbing  tbe  interlocutor. 
l^dFulUrUm. — ^t  seems  to  me  unueceaury  to  go  over  the 
sriuut  claoMs  of  the  statat««^  which  are  detailed  in  tbe  note 
t  liie  Irftrd  Oidlnary.  For  I  think  the  whole  question  liea 
<(hia  a  very  narrow  oompaaa  It  turns  entirely  on  the  true 
nintnacOoa  of  what  is  called  "  the  eqoal  rates  clanse."  in 
Vict,  c  29 1  «nd  oert^nty  the  question  would  be  a  most  Im- 
ortant  oae»  if  there  were  any  fuundation  for  the  constractiiHi 
It  OD  the  olanae  by  the  pursuer,  and  which,  if  the  true  one, 
'ould  go  fer  to  aSect  the  whole  principles  of  rulway  charges, 
ail  moil  materially  to  Impair  tbe  hitherto  generally  received 
attoosifthe  rk^ts  of  such  companies, 
'or,  m  I  «snenta«d  the  argument  of  the  paraier,  It  was 
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contended,  that  the  eqtiaUty  enforced  by  such  eqoal  rates 
clansea  waa  not  relative  or  conditional,  but  abscdnte,  and  that, 
if  a  railway  eompaoy  should  Impose  certain  rates  on  the  car- 
riage of  certain  goods,  on  certtJn  distances,  every  person  who 
uses  the  line  would  be  entitled,  as  a  matter  of  right,  to  have  his 
goods  oarried  exactly  at  the  same  rate,  and  this  the  pursuer 
maintains  on  the  strength  of  the  passage  In  the  clause  quoted 
in  the  Lord  Ordinary's  note,  <§  28.)  Bnt  this  partial  read- 
ing of  tbe  clause  Is  clearly  Inadmls^hle.  And  accordingly 
it  was  coDceded  on  tbe  part  of  the  pursuer,  that  there  was 
nothing  to  prevent  a  railway  company  from  imposing  different 
ratea  for  carriage  on  the  same  distance,  at  different  parts  of  the 
line.  It  Is  obvious,  then,  that  the  whole  clauae  must  be  read 
together,  and  that  its  fair  Import  is,  not  to  prevent  the  com- 
pany from  making  different  rates  of  charge,  hut  from  making 
different  rates  of  charge  with  no  other  motive  hat  that  of 
favouring  one  individual  or  set  of  Itadtvidnals,  while  there  is  no 
essential  difference  in  the  cases  warranting  such  distinction. 

Look  at  the  whole  clause  when  read  bother — (reads  )  It 
Is  clear,  that  If  tbe  circumstances  are  not  alike,  the  difference 
of  rates,  though  charged  for  the  name  distance,  and  even  oti 
tbe  same  portion  of  the  line,  is  no  violation  of  the  clause.  To 
constitute  vi(Hation  of  the  clause,  there  must  concur,  not  only 
a  difference  of  charge  on  the  same  distance  and  on  tbe  same 
portion  of  the  line,  hut  under  ihe  like  eireutiuiatuxt.-  And,  ac- 
cordingly, tbe  real  evil  which  the  clause  was  intended  to  pre- 
vent, iti  expressed  In  theeoocluding  pHSsage— "and  no  reduc- 
tion or  advance  In  any  of  such  charges,"  &c — (reads.)  If  tbe 
circumatancea  are  not  alike,  the  charges  may  le^Umately  vary. 
And  It  ia  no  answer  to  this  to  urge  the  possible  evasion  of  the 
claoae.  If  such  an  attempt  is  made,  it  will  he  remedied  in  tif 
usual  way  by  application  to  a  court  of  law.  Tbe  difference  of 
circumstances  must  be  real  and  substantial,  not  evasive  nud 
pretended.  And  when  they  are  real  and  essential,  the  differ- 
ence of  rate  is  quite  warranted  by  the  terms  of  the  clause,  if  it 
only  i>c  laid  on  all  the  parties  who  stand  In  the  same  situation. 

Ifeitln  thlapdnt  (tf  view  that  the  terms  of  the  lease  cf  the  Kil- 
marnock and  Troon  become,  asthe  Lord  Ordinary  remarks,  of  the 
greatest  importance.  For  anything  I  can  see,  that  lease  affonls 
the  pursuer  tbe  only  convenient  aoce«s  to  the  main  line.  By 
the  terms  of  tbe  lease,  the  Glasgow  and  Ayr  Company  are  hound 
to  pay  certain  rates  on  the  carriage  of  a  certain  description  of 
minerals,  including  those  ijelonging  to  tbe  puiauer.  Kow,  can 
there  be  a  doubt  that  that  Is  substantially  a  difference  of  dr- 
cumatances  from  those  wliich  bold  In  regard  to  minerals  which 
are  not  subject  to  that  additional  charse  T  la  there  any  reason 
or  fairness  requiring  that  the  two  shall  be  carried  at  the  same 
rate  T  I  think  certainly  not ;  and,  tberefbre,  I  am  clearly  of 
opinion  that  the  difference  now  complained  of  by  the  punuer 
does  not  fall  under  the  operation  of  the  equal  ratesclause.asit  ia 
not  made  partially,  dther  dinrctly  or  Indirectly,  In  fovour  of 
or  against  any  particular  company  or  person. 

This  Is  clearly  the  construvtion  pnt  on  awdi  a  clauae  In  the 
Eagli^  case  referred  to,  and  ttie  principle  Is  perfectly  appli- 
cable to  that  now  before  us. 

Lord  Cunii>jihame.—l  take  the  same  view  of  this  case  aa  your 
Lordship.  From  an  early  peiiod  iu  the  institution  of  railways, 
tbe  necessity  of  providing  that  ejaol  ratu  sbonld  be  charged 
on  the  tame  portiona  of  railways,  was  foreseen  and  provided 
againat.  Without  that  regulation.  Individual  carriers  and  tra- 
dera  might  obviously  have  been  aobject  to  great  extortion,  to 
the  ruin  of  their  trade  In  every  sphere  of  competition.  It  was 
meant  to  place  every  trader  in  each  diattlct  on  an  equality, 
who  uaed  tbe  fame  porliotu  of  the  railway  fur  the  tame  diuanee. 

Bat  It  never  was  Intended  to  provide  that  the  railway  should 
not  hare  wiW  rates  In  other  places,  and  fur  different  spaees,  in 
order  to  attract  customrrs  and  travellers,  and  to  aasist  dlxad- 
vant^fcs  of  their  own,  from  their  ditttance  from  market,  or 
other  obstacles.  Had  this  not  been  meant,  all  the  statutes 
should  have  provided  that  the  same  rate  of  dues  should  be 
payable  for  using  eUl  poriimt  of  tbe  railway,  of  equal  dietatice, 
aUmg  Ue  whtOe  Sn$.  Bnt  the  mla-  has  always  been  difleiently 
framed.  In  every  act  passed  relative  to  the  Troon  Ballway. 
from  the  first  act  In  ISiST,  till  the  act  giving  the  defenders' 
company  a  perpetual  lease  of  the  Troon  Railway,  tbe  rrgola- 
tioos  have  been  so  expressed  as  only  to  enforce  the  same  ratea 
on  the  lame  portiona  of  the  railway.  This  prevented  partiality 
andabuses — while  It  also  deserves  remark,  that  tbe  pruvioioiia 
Id  the  local  acts  correspond  almost  lUanUviwllh  the  relatliU 
claoH  in  tiie  general  sot,  (Bailway  <Stii^  AttT84&,  §  S8),)as 
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to  wfaioh  sll  writm  on  railwi^  law  agne,  and  tbat  Uie  olavw 
wu  only  Intended  to  enforce  eqaality  of  rates  among  travel- 
len  on  tbe  same  identical  nectlon  of  the  railwaj,  and  not  to 
enjoin  equality  of  ratet  on  <it!ui  iMoUtiti,  and  nnder  diirimilar 
drcnmstancee.  This  would  be  an  impolitic  and  narrow  con- 
struction of  railway  law,  and  might  impede  their  QBeAilne«  to 
u  extent  which  oaa  hardly  bti  fiiwMieen. 

Lord  loon/. — I  am  of  the  same  ofdnioo.  I  am  not  sure  that 
I  quite  understand  tbo  effect  (rf  the  leasing  act.  Tbe  Lord 
Ordinaiy  seems  to  bold,  and  the  statement  of  botli  parties 
seems  rather  to  be,  that  the  railways  were  not  amalgamated  ; 
and  I  had  at  first  some  difficulty  as  to  this  new  amalgamatioo, 
and  the  treating  of  each  railway  as  a  separate  concern.  I  bad 
alio  some  doubt  as  to  the  nature  of  the  payment  under  the 
lease.  That  is  just  a  price  paid  for  Iwing  allowed  to  go  on  the 
Troon  line,  and  I  doubt  bow  far  the  droumstance  of  tbe  com- 
pany haring  paid  such  a  price,  is  a  cironmstance  to  be  taken 
Into  account  in  r^^lating  their  cfaaTges.  Then  the  fact, 
that  a  party  going  over  part  of  the  main  line,  and  the  whole 
Troon  line,  may  pay  less  than  one  going  only  OTor  part  of  tbo 
Tioon  line,  does  seem  at  flntan  Ineqns^lty  which  the  statnta 
does  not  reoognize.  Still,  even  with  these  doubts,  I  think  there 
is  enough  to  support  tbe  interlocutor  of  the  Lord  Ordinary, 
because  there  Is  no  toequaUky  among  psrUes  uring  tbe  Troon 
line  alone. 

Adhere. 

Lord  Ordinary,  Robertson. — Act.  Dean  of  Faculty  (Inglls), 
Hackeosie ;  Walker  and  Melville.  W.S.  AgmU  ~AU.  Lord 
Adr.  (Honoreiff),  Penney ;  Oibson-Cr^g,  Dalsiel  and  Brodle, 
W.8.  Agiiito.—L.  Clerk. -{W.Q.T.) 


m  JfanA  1853. 
8iooin>  Dmsunr. 
BoBKBT  M'CowAV,  (Howie's  Trustee),  Furwer,  v. 
John  Weight,  Defender. 
Evidence — Confideniulity — Agent  and  Client— Fraud — In  a 
reduction  at  tkt  iR$tanee  of  the  traitee  on  a  atqueitrated  etlatt. 
of  deedi  by  the  bankrupt,  at  having  been  granted  in  favour  of 
the  defender  fraudnlentty,  to  dieappoimt  tkt  legal  riglue  of  prior 
ereditorM — Held  that  eommameationt  betweenthe  defender  and 
hit  law-agent,  in  r^ereniBe  to  the  tarrying  out  of  tie  alleged 
fraudulent  trantaeiione,  formed  eompHvU  eeidenee  againtt  lie 
defender. 

Evidence— Frsud— Reduction— Statute  1621.  c.  18—1.  In  order 
to  the  reduction  of  deeda  aUeytd  to  have  been  granted  by  it 
bankrupt  fraudulenth/,  to  ditappoitti  the  legal  right*  of  prior 
ereditort,  it  it  not  neeeuary  to  prove  fraud  on  the  part  of  the 
ertditer  preferred.  2.  Cireumetaneee  in  which,  in  an  action  of 
reduction  on  these  ground),  a  motion  for  a  new  trial,  preunted 
on  the  medium  that  the  verdict  wai  against  evidence — I'aai- 
much  at  the  Cate  was  one  in  vhick  it  wae  neceeaary  to  prove 
fraud  on  the  part  of  the  creditor  preferred,  and  that  such  fraud 
had  been  shewn— rejuaed.  3.  Terms  of  letter* from  the  bankrupt 
to  the  preferred  creditor,  containing  promiie*  to  grant  aeeuri- 
tiet,  which — Held  not  to  amount  to  such  an  obligation  at  could 
*a»e  tke  teeuritiea,  when  ultimately  granted,  from  eiallenge. 

See  mUe.  vol.  xxir.  pp.  57u  &nd  6d2,  and  vol.  zxt. 
p.  164. 

Tlua  case  went  to  trial  on  the  issues  quoted  ante,  p.  164. 
The  juiyreturued  a  verdict  for  the  pursue  on  the  eecoud 
isBoe.  The  laise  now  came  hefbre  the  Cnirt  on  a  bUl 
of  eztnptions,  and  a  motion  by  the  defender  for  a  rule 
on  the  pursuer  to  aheir  cause  why  a  new  trial  should  not 
be  granted,  on  the  ground  that  the  verdict  was  contrary 
The  Court  granted  the  rule,  it  being 
«  argument  on  the  rule  should  include 
the  bill  of  exceptions,  as  well  as  the 
trial. 

jceptions  bore,  that — 
thu  said  pntsuer  did  give  evidenoa  in  sap- 
der  the  said  issue,  and  did  contend  that  be 
d  Issues.   And  the  counsel  tor  the  defender 
in  support  ot  the  caie  of  the  dtbndar  undKr 


said  issnes,  and  did  otmtend  that  he  had  prored  the  c«slir! 

the  defender,  and  did  further  plead  in  point  of  law  to  Um  Mi4 
Lord  Juutice-Clerk,  that  to  entitle  the  pursuer  to  a  venliii 
under  the  ifsue  at  common  law,  it  was  necessary  for  Mm  t» 
prove  fraud  on  the  part  of  the  defender  personally ;  and  iba 
if  such  was  not  proved,  that  the  defender  was  entitled  to  s 
verdict  on  tbat  issue." 

Thereafter,  the  pursuer  having  given  in  evideaeei 
correspondence  between  tbe  defender  and  his  lav-ngeat, 
Mr.  Montgomerie,  writer,  Glasgow,  the  defender — 
"  objected,  that  tbe  said  letters  being  confidential,  and  bafii^ 
passed  between  agent  and  client,  could  not,  in  tbe  cucoa- 
stanees  of  tbe  case,  be  oompeCent^y  received  in  evideiMs  agsisa 
the  defsnder :  Wberenpon  tbe  said  Lord  Jastica  Clark  is- 
polled  tbe  Mid  oljection,  and  allowed  the  said  lett«n  l»tt 
produced  and  given  in  evidence  on  the  part  of  tbe  ponsK 
Wberenpon  tbe  counsel  for  the  defender  did  tltera  and  tba 
except  to  the  said  deliverance  and  ruling  of  tbe  said  Lord  im. 
tioe  Olerk,  and  tetidered  their  eaocpliona  aeconlinflAy< 
.  "  This  objection,  azceptitm  and  raUng,  held  to  be  zfpest4 
and  to  apply  to  all  tbo  letters  whkh  passed  betwaoa  lbs  dc  | 
fonder  and  Mr.  licmtgomerie." 

These  were  the  Utters,  the  competoney  of  xeeorori^ 
which  under  diligence^  was  decided  on  15th  Dee.  1852, 
onto,  p.  164. 

l^ie  whole  evidence  having  been  closed —  I 
**  tbe  counsel  for  the  pursuer  tiid  indst  btfon  tbe  isid  Lonl 
Justice  Clerk,  tbat  tbe  said  evidence  adduced  on  tbe  paittf 
the  pursuer  entitled  him  to  a  verdict  in  his  favour  opoa  sUlbt 
isauea  But  tbe  counsel  for  the  defender  did  hitist  that  lb 
pursuer  was  not  eotitted  to  a  verdict  on  the  sidd  issnes;  bet 
that,  on  tbe  said  evidence,  the  defender  was  entitled  to  s  t» 
diet  Thereafter  the  Lord  Jnslice  0«vk  cba7g«d  the  iiny,4& 
directed  them  to  tbe  effect,  tfajkt  fraud  on  tbe  put  o(  Wii^ 
or  collusion  between  liim  and  Itonie,  was  ll>ot  beOeaBnr; 
proved  to  entitle  the  pursuer  tn  n  vcrdiot  Qodvt  (lie  kvcm 
issue.  Whereupon  the  eosDHrl  fur  the  said  deftsadui  wQirf 
to  tbe  charge  in  point  of  taw."  i.  i 

The  defender  pleaded — 1''  Fj-ccp.  The  cnm^r*^ 
dence  objected  to  was  inaiJiulrisihli?  as  evideaL-*' 
the  defimderj  by  reason  o^QOotidentialitf.       A^cc^- 1^ 
order  to  the  reduotion  Hi  dMit  gi«&ted*4D  prejtK£» 
of  prior  creditors,  it  was  eesenti&i  that  there  tdiiHiidlt 
fraud  on  the  part  of  the  creditor  preferred,  as  veS^ 
on  that  of  the  bankrupt.    At  any  rate,  this  vasa>ai^^ 
in  which  such  complicity  wa»  e^ntial  to  mslftMt^ 
relevant  case  of  fraud,    Furtlicr,  llie  VL^riJi'-  t  na-; 
in  respect  that.no  fraud  hovinj;  lti?cn  sLevi  n  an  tte  j«n 
of  the  defender,  there  was  u  i  ^iiifii'Lont  evidence  of 
vant  ^ud.    LaeUy,  The  dfcds  unJer  cKalJeugewepaotJ 
reducible,  in  respect  they  i>pro  jrr.iritetl  by  Howitt 
terms  of  prior  obligations  ^r'aicli  lno  ba<1  cdnic  wider  h 
the  defender. 

The  pursuer  onstoarwi— 1*<  £xtxp.  Thtt 
dedded  on  the  previous  dtwnssion  as  to  th»  ' 
of  recovering  the  correnNUldeaoe  nor  ol^* 
Excep.  The  point,  that  ifi 'tfiul  not  neOMUrj  i 
defender's  participation  in  the  ftaud,  waa  in  fM^ 
in  adjusting  the  issues — (we  vol.  xnv.  p.  "76);  ai  ^^ 
was  on  this  footing  that  thi-  wvwi  tit  tnal.  ,\ttQ 
rate,  1.  It  was  a  mistake  t^i  hvl].  i  L.i(  to  ui^Ac  cfld' 
relevant  case  of  fraud,  ciili'ir  und' r  dir.'  jr.t.'<tuif  oi*^ 
common  law,  it  was  esBenti:il  prui'L'  traud  od  tbspc'' 
of  the  preferred  creditor.  'Z.  This  tertainly  «|t  oi*  ' 
ease  in  which  such  frauti  cjh  the  crcditor'A  "  ^ 
neceesary.  But  the  deforKScr  oonld  not,  « 
ceptions,  plead  that  this  was  a  aaae  in  mA 
was  essential^  since,  if  ho  hatHntendBd  tft 
«  plea,  he  ought  tp  have,i 
wMdhhe  W  nWmil 
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^  (ieeds  wne  granted  in  implement  of  prior  obligations, 
resolved  into  a  point  of  larf,  and  tho  pursuer  was  bound, 
it  the  trial,  to  have  demanded  a  direction  on  the  point. 
Ud  the  other  hand,  if  the  two  points,  that  there  was  no 
fnuA  on  the  defender's  part,  and  that  the  deeds  were 
granted  in  terms  of  Howie's  prior  promises,  were  pleaded 
u  defidencies  in  the  erideQce^  there  was  atiU  no  ground 
fbr  gnating  a  new  trial. 

MJiutiu  Clerk. — We  have  heard  this  cue  on  the  motion 
fertsew  trUl,  both  on  exoeptiooa  taken  in  the  oourte  of  the 
bh^  ud  en'  the  groond  that  the  verdict  wai  againit  CTidenM. 
Hit  ttoeptfoni  can  Bttemrdt  be  made  the  mlQect  ot  npn 
fim  jodgment  on  a  bill  of  ezoeptioa*.  I  tiilnk  it  ii  desirablp, 
M«t«7  Mcoant,  that  the  case  should  be  fiilly  cootidered — tlie 
nan  10,  tk  (he  law  by  witich  it  is  ruled,  (which,  I  dsrecay. 
Euj often  iMmuch  lost  siglit  of  when  securities  are  to  be  given 
to  ptrtiealar  ftiendt),  as  well  as  the  result  of  the  facts,  liave 
\m  ths  mbjeot,  we  were  tcdd,  uf  general,  and  eertainlj  most 
fnoKou  nlscooc^tkML 

It  u  Jtrj  DeceAary  to  fix  the  law  b/  which  the  ease  is  to  be 
nhd,  befiwe  we  consider  what  the  facts  are— for  the  import  and 
4ict  of  these  wbeo  prored,  and  the  object  and  ruuU  of  what  was 
hoe  ittempted,  are  in  reality  the  points  to  attend  to, — the 
KtBal  bets  not  on  the  whole,  or  to  an/  great  ratent,  admitting 
rfKriotucUspate. 

Tho*  are  two  exception9-~one  to  the  admisribUity  of  a  great 
nnber  of  letters  tendered  iu  erideiiee  at  the  trial,  and  leeeiTed ; 
iDd  (he  other  to  a  direction  In  the  charge,  (m  a  point  ndaed  by 
ibedefeoder  for  his  defence  on  the  facts. 

Tbe  first  p<4at  was  very  fully  considered  by  the  Court,  when 
Oe  deftadsr,  in  the  course  of  the  execution  of  a  diligence  for 
Ai  nosvBiy  of  docanients,  dgeeted  to  the  recovery  of  these 
taBMf  ss  coifldentUd  eommunlcations.  That  qnestioo  was 
hUy  considered  by  the  Court  (15th  Dee.  ISSS),  and  with  a 
Tinlonile  the  question  at  the  trial,  unless  some  special  state 
^  fteta  bad  emerged  which  might  have  altered  the  qaestion. 
Accordh^y,  the  point,  though  stated  at  tiie  trial,  was  not  then 
^iWHMM^  nor  has  it  been  now— being  stated  in  this  form,  only 
Id  ken  the  matter  open  in  the  event  of  an  appeal. 

BnitiiiinpwslUe  for  the  Conrt  not  now  to  contrast  the 
t^pmat  formerly  addtesKd  to  as  againit  the  admissibility  of 
Utt  letteti  pasaiag  between  Wright  and  his  agent  at  Qiasgov. 
pior  to,  and  at  the  time  of  ttie  preparation  of  tlie  securities 
Bndet  challenge,  with  the  pleas  raised  in  support  of  the  excep- 
fien  to  the  chaige.  In  the  former  argument,  the  defender 
nnteaded,  that  the  only  relevant  matter  tor  ioqalry  under  the 
hfse,  was  the  actual  fraud  on  the  part  of  Howie  the  bankrupt, 
udtlittif  iteould  not  be  shewn  that  his  act  was  frauduleor, 
tbe  purpose  or  motivea  of  tbe  defender  in  pressing  for  and  ob- 
hioing  the  securities,  were  wholly  irrelevant  to  the  inquiry 
ii>i>ler  the  iuue,  and  hence  that  the  letters  oould  not  be  re- 
eorend  even  in  a  case  which  was  rested  on  tbe  allegation  of 
'nsd,  httaasf,  hi  tbe  ioqairyr  ^  only  party  whose  fraud  couL<i 
be  estaUtsbfld,  and  on  whose  fraud  the  case  must  turn,  vus 
Bowie,  the  ^ranter  of  the  deeds  under  challenge^  In  the  former 
^Kuuion,  we  explained  felly,  that  with  rererenoe  to  both  tbe 
hnus,  the  mistaln  in  this  argument  was  in  contbunding  what 
■twssnasnary  for  the  pursuer  to  [wore  in  order  to  make  out 
ease,  «ith  what  was  competent  and  relevant  tu  establinh 
ta  tbe  coarse  of  his  proo^— and  that  white,  no  doobt^  it  would 
I*  ndkieBt  to  prove  the  fhtud  of  Howie  in  order  to  set  aside 
tm  deeds,  yet  the  concert,  instigation,  or  devices  and  objects  of 
^defender  in  arrai^ng  as  to  these  securities,  might  demun- 
^Us  very  (blly  the  true  plan  and  object  <if  the  securities, — and 
w>t  althoogh  the  reduction  might  proceed  solely  on  the  fraud 
^Howfc^  yet  the  creditor  might  be  a  party  to,  or  the  con- 
'■"hsr  <if  HM  frand,  and  th«i  the  scheme  wouM  be  more 
JJ*>4Bint,  and  the  evidence  under  either  iMOe  tbe  stronger, 
''fcawBifa  party  to  the  fraud. 

^B.tb^noiption  taken  to  the  charge,  the  very  oppoute  view 
™  'ttmi  upon  OS— viz.  that  under  these  innes,  but  par- 
■^wy^jlrty  reference  to  the  second  issue,  to  which  the  jury 
'2^>JtWni.tfr.direct  tiieir  attention  as  the  simpler  view  of 
-eauentially  necessary  to  make  out  fraud  on  tlie 
ijr^r  of  the  secnrities,  before  the  deeds  could  be 
41ie  fart  nf  Howie,  or  have  the  cfiect  td  db^»- 
of  other  onditoc%--aiidil»t  nnleia  tbe  flMod 


on  tiie  part  of  Wright  was  separately  proved  agahwt  him,  no 
verdict  could  be  returned  againet  the  deeds. 

The  views  taken  by  the  defender  in  these  two  stages  of  the 
discussion,  thus  were  ciirectiy  at  variance. 

The  view  given  of  the  law  at  the  trial,  was  exactly  what  tbe 
Cmirt  stated  shortly  when  the  issne  was  settled,  hot  more  folly 
when  the  right  to  recover  the  letters  between  Wright  and  bU 
agent  was  considered  by  the  Court. 

On  the  jSnfezoeption— that  taken  to  the  admlssibUity  of  the 
letters  between  Wr^:ht  and  his  agent— notUng  man  need  now 
be  said. 

It  is  important  to  attend  to  tbe  oharaetv  of  tbe  eie^Uon  to 

the  charge. 

Hw  law  hud  down  is—**  lliat  frand  on  the  part  of  Wright, 
or  ooUosion  between  him  and  Howie,  was  not  necessary  to  be 

proved  to  tt^k  the  pursuer  to  a  verdict."  This  was  «l  that 
was  excepted  to.  No  other  law  short  of  the  converse  of  this 
propoiition,  was  asked  f.)r, — supposing  any  other  Ugal  prineiplt 
can  be  stated,  except  either  tlie  principle  excepted  to,  or  the 
converse  of  that  proposition.  If  some  direction,  in  point  of  law, 
short  of  what  la  negatived  the  charge,  was  supposed  to  he 
applicaUe  to  tbe  ease,  osefol  fiir  the  jury,  and  weU-fonnded  in 
point  of  law,  it  ought  to  have  been  stoted  at  tbe  trial,  and  the 
Judge  requested  to  state  such  law  to  the  jury. 

It  is  tiie  more  important  to  have  this  in  view,  fbr,  in  the  fint 
argument  for  the  defender,  the  counsel  stated  expresdy  he  did 
not  object  to  the  direction,  but  tiiat,  leaving  it  untouched,  the 
verdict  was  agidnit  Uw.  In  the  last  argument,  X  understood 
the  counsel  to  maintiUn  at  one  time,  that  in  every  case,  and  as 
a  genersl  prindple,  fraud  on  the  part  (rf  the  creditor,  the  re- 
ceiver of  tlie  security,  most  be  proved  before  the  affirmative  of 
the  second  issue  could  be  established  in  point  of  law.  At 
another  part  of  the  argument  it  seemed  to  be  coiK>eded,  that  do 
snch  general  rule  could  be  maintained,  but  that,  in  such  a  case 
as  the  preeoit.  the  fhiud  was  not  complete  or  estaUished  In  law 
unless  the  fraud  of  the  raodver  was  proved,  as  wdt  as  fraud  on 
the  part  of  the  granter,  And  the  fraudulent  e£Eect  of  the  deeds. 
Whether  that  latter  view  is  really  a  proposition  in  point  of  law, 
or  a  commentary  on  the  evidence  in  the  parUcoIar  case,  I  shall 
presently  consider. 

Kow,  two  questions  occur  on  the  second  l«ue,  In  considering 
the  exception.  The  fint  question  Is — Whether  the  terms  m 
tbe  issue  are  conclnsive  as  to  the  law  which  the  Ju^  wae 
bound  at  the  trial  of  that  Issne  to  lay  down,  and  exclmiud  tbe 
plea  of  the  defander,  that  tmder  that  issoe^  the  fraud  of  tiie  re. 
ceiver  of  the  securities  was  essential  to  the  proof  of  the  issue. 

The  teeond  question  is — Whether,  if  the  precise  terms  of  the 
issue,  as  actually  framed,  do  not  exclude  that  plea,  what  is  the 
true  question  to  be  tried  under  tiiat  iasue,  and  wheUwr  eidlu- 
sion  with  the  receiver,  or  fraud  on  his  part,  is  in  all  cases  ne- 
cessary to  be  proved  in  order  to  entitk  the  purauer  of  such  an 
issue,  founded  on  tlie  c»mmon  law,  to  a  verdict. 

It  is  not  so  easy  to  settle  what  the  ^ea  of  the  defondw 
actually  is. 

Two  views  are,  or  may  be  stated  :— 

1.  Either  that  fraud  on  the  part  of  the  receive  la  neeeSMry 
in  all  cases,  so  that  a  deed  cannot  be  granted  by  a  debtor  fraudu- 
lently, to  disappoint  the  legal  rights  of  his  creditors,  unless  the 
receiver  concurs  in,  and  is  a  party  to  the  fraud ;  Ur, — 

2.  That  the  present  is  a  case  in  which,  although  there  is  no 
such  general  rule,  it  became  necenaiy  fbr  tbe  pntaoer  to  prove 
such  fraud  against  the  receiver. 

Bnt  then,  as  I  have  hinted,  will  arise  a  very  serious  question, 
Whedier,  if  it  is  not  necessary  in  all  cases  to  prove,  under 
such  an  issue,  the  fraud  of  tlie  receive  at  the  time  of  the  trans- 
action, this  second  point  is  not  in  trutii  a  question  upon  the 
evidence  in  the  case, — whether  the  frand  is  in  thia  instance 
proved  without  proof  of  the  grantee's  fraud, — in  other  words,  a 
proper  question  opou  the  evidence  for  the  jury,  after  it  Is  settled 
that  no  genera]  role  requires  in  all  cases  the  grantee^s  frand  to 
be  proved.  And  in  this  way  it  was  that  the  argument  of  both 
counsel  WIS  mainly  directed  to  shew — and  Ic^timately  in  a 
motion  tor  a  new  trial — that  the  fraud  was  not  established. 

The  Qrat  point  then  is— Did  the  issue  exclude  the  defender's 
plea,  as  inconsistent  with  or  Incompetent  under  the  terms  of 
tlie  issue,  and  decide  the  law  which  tbe  Judge  waa  hound  on 
this  point  to  lay  down. 

•  I  am  bound  to  say  that  I  do  not  think  the  p1^  Jnooni 
with  the  terms  of  the  issuer  The 
on.b7  tbe  defender,  wen  quoted  to  \ 
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hi  the  cute  of  ffo}ne  r.  Hay,  ISth  Feb.  1S47,  and  the  Ooart  re- 
jected the  plea,  that,  as  a  rule  of  lav.  it  %aB  nflceatary  to  prore 
fraad  on  the  part  of  the  receiver  of  the  srcaritj. 

The  same  cases  were  afcaln  quoted  to  ua  In  thia  case 
•when  the  issues  were  r-tile^,  and  it'was  most  anzloaalf  oon- 
tended,  that  the  fraud  of  Wright  was  eaaentbl  to  the  paraaer't 
ease,  and  that  riew  we  refused  to  adopt. 

Now,  what  are  the  terms  of  the  iasne?  Tt  potR  to  the  jury  as  a 
matter  of  fact, «  hether  the  secaritiea  were  granted  by  the  taidJamet 
Bowie  in  favour  of  the  defender,  fraaduleutly,  to  disappoint  The 
leeal  rights  nf  liis  creditors.  That  1%  matle  a  matter  of  uct — Did 
^oieis  grant  them  f^ndnlently— Did  Howie  <&>  thai  in  favour  of 
the  defender.  Under  that  lame  aa  to  the  acts  and  fhidd  of 
Howie,  how  can  it  be  neceatarjr  to  prove  fraud  on  the  part  nf 
another  person,  and  to  shew  that  the  peraon  in  whose  favnar 
the  IsBue  sa>'B  the  deeda  were  granted,  but  as  to  whom  the  iHoe 
asks  no  question  at  all,  waa  an  active  and  necessary  agent  in 
the  fraud  f  If  the  plea  is.  that  concert  with  the  pursuer  Is  Mcea. 
tary,  so  that  the  two  must  act  tt^ther  with  the  same  purpose 
!n  effecting  the  end  tn  view,  then  collusion  between  Howie  and 
Wright  ought  to  have  formed  part  of  the  issue,  and  of  the  in- 
quiry whidi  it  directed.  If  fraud  without  collasion  on  the 
part  of  Wright,  as  a  separate  matter,  waa  eeseutial,  then  the 
issue  onght  to  have  covered  that  matter  of  fact.  But  the  iasue 
pUta  almply  the  question  as  to  the  a^t  of  Howie  in  granting 
thMB  iecnntiet.  Under  that  issue,  as  to  the  acts  of  Howie,  and 
their  object  or  effect,  I  am  not  able  to  see  liow  another  inquiry 
as  to  the  acta  of  another,  and  as  to  bis  objects  and  pnrpoaea, 
can  be  a  necessary  part  of  tlte  inquiry.  Hence  I  am  or  opinion, 
that  acconling  to  the  sound  construction  of  the  issue,  the  plea 
(VT  the  defender  w  eicluded,  and  that  the  direction  follows  as  the 
only. way  io  which  the  jory  could  Iw  desired  to  cousider  the 
OUB  ander  thia  iaaue.  ^le  direcUon  ia,  that  tlu  firau>l  or  col- 
Inslon  of  tiK  receiver  is  not  neceaaary  to  be  proved  to  vfOilk 
the  pursuer  to  s  verdict.  The  direetion  goea  to  that  abstract 
point,  and,  under  the!  iaaue,  I  caanot  aet  bow  anidi  a  emdiUon  is 
imposed. 

But,  idy  the  defvoder  saya,  that  tlie  Court  could  not  in- 
tend to  settle  the  question  by  the  form  of  the  issue,  an>l  tliat, 
aa  the  issue  is  actuall]^  fhtmed,  it  la  open  to  him  to  contend, 
thht  the  fraud  fb  law  f«  not  etmiphte  vnleia  fraud  on  tlie  part 
of  the  receiver  is  proved  as  matter  of  fact.  I  am  willing,  in 
Olse  of  any  difference  of  opinion  as  to  the  terms  of  the  issue,  so 
to  consider  the  matter.  But  we  must  attend  to  the  way  in 
which  the  deftxrder  arrives  at  that  result.  He  says,  the  Court, 
by  refiuiitg  to  put  into  the  issuo^  fraud  or  collusion  oii  the  part 
.  of  Wrqcht,  only  meant  to  lay  on  the  parauer  the  otm  tA  prov- 
ing that,  although  It  miglit  be  necessary  to  do  so  at  the  triaL 
I  cannot  nnderatand  ttiat  view  of  the  matter,— for  if  Wright's 
fraud  was  necessary  to  be  proved,  it  ought  really  to  have  ftinned 
part  of  the  question  offset  put  to  the  jury. 

But  assuming  that  the  plea  may  still  be  competently  raised, 
let  as  consider  what  it  Is  which  is  complained  of  under  a  re- 
dnetlon  of  aiich  aectiritiea  on  tbe  gronod  trf  fraod.  It  iriainly 
is  the  aH  of  the  Mtor  which  is  Iqjarfons  to  the  other  creditors. 
Hit  aet  createt  the  security.  Then  the  fraud  consists  in  this — 
that,  bHng  insolvent,  or  In  circumstances  which  must  end  in 
hopeless  insolvency,  he  ereatet  Ikai  leeurity  to  the  efiect  of 
favouring  one  creditor,  and  to  the  prrjudice  of  the  rights  of  his 
other  credllore,  by  withdrawing  all  tbe  funds  which  he  can,  or 
whMt  are  neeeasary  ftir  the  preference,  from  distribution  anonr 
tlie  creditors  generally,  and  giving  them  to  the  fiivoared 
creditor.  Then,  as  the  security  is  created  by  the  act  of  the 
debtor,  ao  the  fraud  arises  out  of  the  state  of  his  affaira  known 
tu  himself,  although  not  known  to,  or  suspected  by  his  credi- 
tors, and  of  tlie  occasion  taken  to  withdraw  fhnds  from  the 
iTedilors  generally,  to  disappoint  their  legal  claims,  and  to 
secure  the  flmxired  t!Kdit«ir.  Iliua,  tiien,  in  prindpk,  how 
ORD  it  be  KBCBlSABr,  hi  OftleT  to  complete  such  a  fraud,  ur  to 
))rove  it,  that  fraud  or  eollssion  at  the  time,  on  the  part  of  the 
receivw  of  the  security,  muA  also  be  made  out  f  la  the  fraud 
not  complete — is  the  injury  not  done  by  the  acts  of  the  debtor, 
in  the  circumstanees,  and  to  the  effsct  I  have  auted  f  The 
vrediton  are  equally  injured — the  prejudice  to  them  la  the 
sane  whetiier  the  rewver  at  ihe  Hm  knew  that  tho  security 
was  a  fraud  against  them  or  not ;  and  If  it  was  a  fraud  against 
tliem  to  give  him  that  security,  it  does  not  become  less  so,  that 
Iw  did  nut  at  the  time  know  that  it  was  a  fraud.  Tbe  cha- 
racter and  vflbot  of  the  debtor'a  aet  is  nrt  thereby  altered. 
{Riv  injury  to  the  creditora  la  nut  dimltilahed ;  and  ff  tbe 


debtor  could  not  lawfully  grant  the  security,  it  does  not  becuma 
good  in  point  of  law,  nor  ia  tbe  true  ground  of  challenge 
obviated,  by  reason  of  the  feet,  that  tbe  creditor  at  tbe  tlibf  dM 
not  know  the  real  state  of  matters.  If  the  creditur,  vtien  &» 
might  have  actually  obtained  payment,  furbean  lo  itacv,  aad 
accepts  a  security  instead,  that  may  raise  a  queati.-u  oh  the 
facts,  whether  the  debtor  reall  v  was  in  such  circuDistsnc^'S  u 
to  make  the  security  any  frnucl.  But  taking  the  niatt^r  with 
reference  to  the  principle  on  which  the  groood  of  reductko 
on  the  head  of  fraud  is  rested,  the  real  and  tm«  iaquOry  b— 
Was  the  debtor  entitled  to  create  the  securilr  in  the  cncvni. 
auiices  in  which  be  waa  placed,  and  could  he  do  so  bfXMWtly  la 
regard  to  his  other  creditors,  from  whom  It  was  to  wftbdm 
tlie  funds  covered  by  it  f  If  not,  then  the  knowledge,  or  aas- 
picions,  or  views  of  the  receiver  at  tlie  time,  (what  waa  ^tieffSf 
called  in  the  argument  his  Innocence  or  gufli).  comedifftieita 
necessary  element  of  the  fraud  to  be  wfablishM,  wr  irflot^"JA 
in  any  degree  create  or  dimiidsh  the  Injury  to  the  cre<fitam»-4 
alter  the  character  of  tlie  act  of  tbe  deutor,  or  bear  '6n  tbs 
questiou  a*  to  the  acate  of  1^  affldn  wh^en  tbe  Mciiyb^  wm 
granted.  -,■  ■  ■ 

It  might  come  to  be  a  very  serious  question,  whetbn-,  tf  aay 
luch  element  as  the  receiver's  fraud  could  Mter  Itfco  tns 
Inquiry,  the  view  of  tbe  law  contended  tot  bT  toW* 
would  not  in  truth  be  satiafled  by  the  receiver  roaiotatnlng  nil 
enforcing  Itis  security  after  the  facts  are  proved,  and  wbettv 
such  defence  would  not  infier  all  the  complicity  whidi,  ttadar 
any  view  of  the  law,  could  be  xequirod.  Such  a  view  ia  rcfcmd 
to  in  Kilkerran's  report  of  the  case  of  Grant.  But,  thesi,  Haft 
If  a  sort  of  legal  reply  to  tbe  receiver's  defence,  and  wovU  «a 
affect  the  direction  excepted  to,  which  relates  to  what  must  k 
point  of  fact  be  proved  as  to  tbe  traoaaction  at  its  date. 

Hie  only  point  in  the  first  instance  ia,  whether  fnvA  oral, 
lusion  on  the  part  of  the  creditor  Is  weee$tary  tu  oompleCe'4l 
fraud,  and  proof  of  it  neeeiiary  to  entitle  the  pnnner  to  *  vc^ 
diet  If  necessary,  then  it  can  only  be  so  on  a  fpoaoASHridi 
would  make  it  necessary  In  every  case,  because  tbe  arKtuM* 
is,  that  the  fraud  is  mit  complete  without  the  cre^tor^  da^ 
pliclty  at  the  time.  If  it  is  not  contended  that  tbete' law 
complete  fraud  in  law  in  such  a  case  is  the  present,  uiifc«s% 
i-omplicity  of  the  creditor  Is  made  out,  and  if  the  Ikwt 
carried  that  length,  then  In  truth  the  plea  wholly  wb:  to  ft 
can  only  be  well-founded  on  the  notion  that,  acconliii]^ M  fcj^, 
such  a  fraud  is  incomplete  unless  tbe  creditor  is  a  pntf  tan. 
If  it  can  be  complete  in  Uw  without  the  receivers  partlcipiifia^ 
at  the  time  In  tlie  f^ud,  then  the  exception  is  not  ma]ntaI«H|& 
fur  the  qneathm  under  the  exceplioa  ia,  whether  it  waa  ansfftn 
to  prove  fraud  or  collusion  a^nst  Wright,  to  eaffttr  the  par 
Slier  to  a  verdict.  It  can  only  he  riMstiary  if  the  fraud  catritt 
be  eompleU  without  tbe  complicity  of  the  receiver. 

No  doubt  it  will  often  happen  that  the  creditor  Is  mixad  « 
with  the  acts  of  the  debtor— that,  aware  that  bankrapt^  fe 
impending,  he  has  availed  himself  of  peculiar  opfit«tibiUsi 
for  working  upon  tlte  debtor  to  pnKuire  the  security  wfiid(  M 
he  cannot  get  payment,  ia  to  vritlidraw  all  tlie  ftoide  IM 
from  the  wreck  which  has  happened,  or,  as  ht,  •Mf'  '*' 
happen,  fur  bis  own  sec  irity ;  and  the  crijditor'.ipr^'' 
the  contriver  and  instig-itor  of  tbe  sclieme,  atM  ^wd 
even  by  concuaaioii,  havit  been  brought  td  do  wlut'tbe' 
wishes,  and  which  lie  ttie  debtor,  whatever  be  ipai 

would  nut  do  but  for  tbe  exertions  and  active  meau.  

creditor.   Thia  may  often  be  the  state  of  the  pktk.   ENvr  ^ak 
in  such  cases,  whether  the  debtor  willingly  ur  rejuctafcrl 
cutes  the  security,  (reluctantly  it  msy  be,  because  he  im 
fraud),  still  the  fVanJ  consists  in  his  xcl,  and  tlie  ll^uitf^n 
log  is  the  object  or  effect  of  what  he  dues.  ' 

So  frequently  does  it  happen  that  tbe  creditor  la  mor*^ 
mixed  up  with  tbe  acts  of  the  debtor  In  these  case*, 
prepantfam  of  such  securities— such  being  a  cMBiiddrf" 
that  It  fa  not  surprising  to  find  expressions  in  m 
of  writers  which  deal  with  that  common  case,  and 
creilltor's  collusion — although  la  other  places  Aej 
law  quite  correctly,  and  place  the  fraud  <hi  tlia 
debtor— on  Ida  knowledge  of  his  owd  afiUn,  and  oil 
hie  deeds. 

If,  on  the  other  hand,  it  is  not  contended  di«t 
collusion  of  the  receiver  at  the  time  when 
granted,  la  neceasan  in  law  to  complete  the 
admitted  that  tliere  U  no /trt'acv^  in  |fha  li 
what  la  the  troodmraiS^ittfar 
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niiioii  f  If  it  ia  uid — the  direction  ia  not  wruDg  as  a  role,  if 
I  admitted  that  in  all  caaea,  and  as  a  part  of,  or  requisite  for. 
AeconeeptliHi  uf  thit  fraud  in  the  view  of  the  law,  tm  frand  or 
egUanon  ot  the  receiver  Is  not  neceMary— and  if  all  that  can  be 
wd  ia,  that  In  snme  ciiseii,  and  in  tlilaasoae,  ttie  fhiudorcolla- 
aan  of  Wright  onuht  to  he  proTt-d — tlieii  that  ia  not  the  subjt^t  of 
adircction  in  point  of  law,  bat  really  comes  to  be  an  objection  to 
Ibe  en'dence,  as  not  aflhrdlng  full  and  aatMactoi/  proof  of  the 
debtnr'iact  being  fraudulent 

Obmrve,  either  tiie  firaud  of  the  receiver  is  necessary  b;  a 
nle«f  Iaw»  in  which  case  It  nnuat  always  be  necessary,  or  if 
fbCTf  ]f  no  such  prindpU  by  wliioli  the  fi-Rud  is  inci>m[tlete 
vlitioittjbe  complicity  of  the  creditor,  then  the  ini[>ortance  uf 
{fit  iMntce  of  proof  of  such  complicity  in  any  particuUr  case, 
is^xlj  be  piatter  of  nbservRtion  on,  and  otyection  to,  the  par- 
mjar  eTiileoce,  as  not  full  and  complete  proof  in  the  actual 
OK,,  l^LXidthowhiilewas  left  to  the  jury  to  conuder  In  that 
.Tcaoaot  understand  any  middle  or  intermediate  course. 
lA  oaf  coiaprehend  bow,  if  the  legal  notion  of  the  fraud  does 
out  iDltf)lT^  of  necessity,  the  fHud  or  collusion  of  the  receiver 
nareqiusite  and  essential  condition,  without  which  the  fraud 
iinmcuaplate  in  the  estimation  of  the  law,  there  can.  in  any 
pu^wsr  case,  be  raised  up  as  a  legal  principle,  the  neettsity  of 
gn>m^siiab.  The  only  question  whicit  can  remain  oo  hucIi  a 
ttudttna.  of  the  argument,  is,  whetlier  the  evidence  i^,  in  the 
tkole  circumstances,  aufBuient  and  satisfactory  if  the  creditor 
Ml  ignornQt  of  his  debtor's  circumstances,  and  of  any  objection 
lotlieKCurity.  Bat,  then,  that  is  the  question  for  the  jury  on 
lbs  whole  facta — not  matter  for  legal  direction,  and  no  ground 
ibr  A«  exception  we  are  discusMng.  The  more  the  matter  is 
'eoBsUoed,  I  am  the  more  satisfied  tliat,  unless  the  propositioa 
b  iB^taiDed,  which  the  defender  but  faintly  did,  that  in  all 
cues,  and  ai  a  fixed  general  principle,  the  fraud  to  be  proved 
nut  iQ  Uw,  and  therefore  in  fact,  include  fraud  or  cotluaioa 
M_  the  part  of  the  receiver,  the  only  other  view  short  of  that 
insgiple,  is  one  which  makes  the  matter,  in  truth,  only  a  ques- 
titAon  the  facts  of  the  t>articular  case,  for  those  who  are  tu  say 
vkikr  tbe  evidence  satisfies  them  of  the  ftaud,  if  such  com. 
pdl;  of  the  receiver  is  not  proved.  If  there  is  no  such  fixed 
jKwji^  It  i)  clear  to  o^y  mind  that  it  cwinot  be  a  question  of 
eich  case,  whether  it  is  mttuary  to  prove  such  compli* 
'  aV>)>i>t  OD'r  question  on  tlie  whola  facts,  whether  the  fraud 
UKtSy^pnmf  where  no  support  is  given  to  the  purauer's  case 
trorau^  evidence  which  touches  the  receiver  of  tbe  writ. 

On  tlie  pdier  hand,  alUuiUKh  there  is  no  sudi  rule  as  the  de- 
Mtfroiiuends  f«r,  the  nature  of  the  transactions  challenged 
J>fa>  rendi^.tUe  acts  and  knowledge,  and  schemes  and  devices, 
cfthe creditor  )rho  obtains  the  securities,  most  important  and 
,IV  ificaot  evidence  for  the  purpose  of  shewing  with  what  view 
ml  oliject  the  securities  were  granted — what  was  the  estimate 
^ib^.^te  of  the  granter'a  affairs,  and  the  probable  Issue 
J>>nDedoy  the  creditor  himself— and  what  was  his  belief  of  the 
nnltif  he  did  not  obtain  this  security — aod  what  means  he 
-sfoitol  to  obtain  this  preference  for  himself,  to  the  prqudice 
^ot^  creditors.  There  cauuot  be  more  important  evidence 
iliew  ifhat  waa  the  character  of  the  debtor's  acts,  than  to 
proniihit  tlie. creditor,  in  procuring  them,  disclosed  the  object 
utlcj&cc'of  tffefli — concussed  perhaps  a  reluctant  debtor,  over 
jrinatohafl  j^^Iiar  power,  into  granting  them — and  that,  in 
Mj^E^tcpi^it  the  time  the  bankrupt's  state  was  desperate. 

XwrjKT^nce  is  so  important,  that  it  often  happens  that 
A|f(«|^'iD.ihe  reports  of  cases  is  directed  chiefly  to  this  part 
HfltttMNLifor  plainly  it  mny  often  disclose  most  perfectly  the 
[^Of  ffnScn'  the  debtor  may  have  been  induced  to  execute,  and, 
happen  that  the  creditor  is  more 
a^ve  oiaa  the  anfortunate  debtor,  who  perliapa  ia  not  willing 
tie  up  his  hands  by  such  securities  during  his  last 
to  irritate  all  bis  other  creditors ;  and  he  probably 
ror'say  as  little  as  possible,  so  that  there  ia  mucli  more 
aa  to  what  the  creditor  did,  and  wished  and  ountrivnl. 
[Wip  evidence  of  the  object  and  knowledge,  and  contri- 
thf  receiver  of  the  security,  comes  thus  to  be  so  im- 
id  ulwibie  in  such  cases,  and  often  the  leading  evi- 
tthai  in  no  degree  tends  to  establish  the  general  priu- 
'  >  r6r  which  the  defender  contends, 
f  pnctice^  there  tiave  been  many  cases,  yet  often  they 
l^lm  report  unless  some  point  of  law  bas  occurred 
,        froQi  others. . 

I  MS  R|tnlated  the  law  for  more  tlun  a  ce n- 
~  '  of  it  was  only  once  tre^ichnl  upon,  and 


that  in  a  ca*e  which  did  not  enter  the  regular  reports.  The  casa 
referred  to  is  the  well  known  case  of  Grant,  9Ui  Nov.  1748.  Il 
underwent  much  discussion.  It  is  given  in  Ibnr  reports — two  of 
them  by  the  great  lawyers  Eilkerran  and  Elchles.  It  attriu:te<l 
much  attention  in  tlie  progress  of  the  law,  and  has  always  beeo 
considered  as  fixing,  beyond  controversy,  the  important  pouiti 
that  the  ground  of  reduction  is  the  preference  granted  by  the 
debtor  traudnlently,  to  defeat  the  legal  rights  of  his  other  cre- 
ditors, whether  the  receiver  of  the  deed  is  actually  cognizant  of 
^  the  traod  or  not.  In  that  case,  the  creditors  obtaining  tin 
securities  knew  nothing  of  their  preparaUon,  and  had  not  even 
heard  of  them  until  they  were  executed.  In  Lord  Kilkerran's 
report  of  that  case,  be  says,  that  the  creditors  founding  on  and 
UHiog  tbe  securities  so  granted  fraudulently  by  tbe  debtor,  were 
held  to  be  by  presumptibn  participant  of  the  fraud  by  which 
they  thus  attempted  to  benefit.  And  there  is  certainly  niuob 
Justice  in  that  w«y  of  putting  tlte  case,  and  in  holding,  that  if  a 
party,  for  his  own  benefit,  uses  a  deed  fraudulently  granted  hy 
hit!  debtor  ai  a  preference  to  him,  he  really  becomea  a  parlj  to 
the  fraud,  and  is  so  to  be  dealt  with  just  as  if  he  had  as^ted 
in  the  preparation  of  the  security.  That  is  certainty  a  very 
fair  way  to  put  the  caie  against  him.  But,  then,  that  is  a 
totally  difiereot  matter  from  requiring  fraud  on  the  part  of  tbe 
creditor,  or  <M:41uskm  between  biui  and  Uw  grantor  at  the  time, 
tu  be  proved  in  the  inquiry  as  to  the  actual  fitot  of  fraud  at  tb* 
date  w  granting  the  deed.  On  the  contrary,  the  view  alluded 
to  supposes  such  not  to  be  proved.  I  hardly  know  any  case 
of  more  authority  and  note  on  this  branch  of  the  law.  The 
ground  of  judgment  is  equally  apidicable  to  deeds  which  are 
proper  securities,  (m  whatever  groiuid  the  challenge  proceed*, 
whether  on  the  sutute  1696  or  at  cummon  law.  So  It  was  held 
by  the  last  Lord  Newton,  iti  the  case  of  Blinuow's  Trustee  «. 
Allan  h  Co.,  28th  Aug.  1833,  where,  in  his  note,  he  says  (7  W. 
&  S.  p.  31)—"  It  is  not  necessary,  however,  to  the  operation  of 
the  act  1696,  that  the  cre<liti)r  shall  be  proved  tu  have  been  in 
the  knowledge  of  the  impendinK  liankruplcy,  ur  tiuilly  of  fraud 
iu  accepting  tbe  security.  It  ia  euough  if  the  debtor  intends 
to  favonr  bim.'  and  to  give  him  a  jvofemoe  over  hia  ottier 
creditors." 

In  the  elaborate  jodgroenl  of  XmA  Brougham,  he  dlsUnctbr 
adopts  that  priuoiple  iu  quoting  this  passaga  from  Lord  Mew  ton  s 
note. 

There  are  variotu  other  cases.  A  case. was  puVtlslietl  out 
of  Bome  MS.  reports  in  Broxn'a  Supplement— Credtiort 
«if  Stem,  (B  Br.  Snpp.  383),  wbkli  bas  been  sinue  always  m* 
lied  upon  when  any  qoestidn  of  this  sort  occunvd.  u  was 
much  pressed  opon  ns  in  Bome  ».  Hajt  Veh.  1847.  But 
Mr.  Bell  (2  Comm.  S47-6)  has  no  scruple  in  condemning 
tiiat  case,  wliich  seems  to  have  liad  no  autliority  in  its  owu  day, 
as  wrong  in  principle,  •  It  never  entered  the  reports  at  the  timrv 
and  was  unknown  for  fifty  years,  till  it  was  brouglit  to  light  by 
the  collections  of  all  manuscripts  which  could  be  found  to  make 
op  Brown's  Supplement  It  seems  to  be,  indeed,  a  decision  woTi- 
thy  of  little  attention,  for  tbe  security  was  these  the  most  psL- 
pahle  device  to  benefit  one  creditor,  which  could  be  c-onceived. 
It  fAunot  affiect  the  authority  of  Grant's  case.  The  ground  of 
judgment  in  Grant's  case  is  well  explained  in  the  close  uf  llie 
report  by  Eames  in  tlie  Hdmarkaijle  Deciaions,  iu  wbicli  bif 
states  that  the  Court  drew  the  distinction  between  acts  uf  or- 
dinary management  done  iu  tbe  pruseontion  of  a  luau's  affisin^ 
though  he  may  have  been  in  Uet  insolvent,  and  extraordinary 
acts,  such  as  prefsrenca  to  one  set  of  creditors  over  others, 
when  (to  use  a  phrase  very  applicable  to  the  facta  of  this  case) 
a  man  has  no  other  prospect  but  baokrt^>tcy.  He  gives  tbi*  in- 
terlocutor  thus — The  Lurds  "  found  tbe  heritable  biiiida  ot  cur- 
roboration  were  fraudulent,  daviaed,  and  made  with  intent  to 
prefer  the  creditors  therein  named."  Now,  ns  ttieae  urodiwra 
did  not  know  of  the  preparation  of  tbe  securities  in  their  f*voui^ 
this  ia  a  decision  directly  on  tlie  point,,  that  the  tamd  is  com- 
plete in  the  act  of  the  debtor,  ana  its  isflGectagaust tlie  intensts 
of  tlie  otlier  creditors.  Falconer*!  zqwrt  givu  the  samo  view 
of  the  interlocutor. 

Ai  appears  from  Elchies,  tha  dedsinv  was  oiUHdaioasly  prop 
nonoced.  .        . . 

In  the  papen  in  that  case,  which  I  have  in  Iioni  Dru* 
mnre's  Collecllon,  the  case  of  Kinloch  v.  Blair,  Jati.  18,  .16'g, 
is  fouodedoo  as  directly  in  point .  That  case  is  thus  given-. 
"  The  Lords  foond,  that  the  taking  a  disposition  of  ttie  wiiule 
estate  fVom  the  person  notourly  inswvant,  not  jfn"Ri^X>iW'|>T> 
.cuntwraedaierson,  by  way  of  cunuQlvg«)z^cl]d)WOJ]aJKyH^ 
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a  credited  obtaining  preference,  wu  a  ground  of  fraud  rele- 
vant to  rednca  tbe  ume,  tboagb  not  founded  upon  the  act  of 
parliament." 

CranttOD  «.  Wilkie  ii  aUo  founded  oo,  in  which  it  was  found— 
"  BecauM  the  charger'a  aitignatioa  was  frauduleot  ommtMi 
bononm,  preferring  one  oieditor  to  anotbvt  without  anterior 
right  or  diligence." 

A  third  case,  of  8hiel  and  Jackaou  v,  Ummoo,  191S,  is  alio 
referred  to,  and  seemg  clearly  in  point 

The  ground  of  judgotent  is  well  stated  In  tbe  elaborate  and 
kranied  atpimeot  of  Lord  Bankton,  counsel  for  tlie  pursuer,  in 
kis  meinonal; — ^"Ttie  edict  of  the  pnetor,  which  fonnda  this 
BotioB,  ooneema  three  cases  principally — l«ft  Gratuitous  rights 
made  by  bankrupts  io  defraud  of  their  crediton, — in  which 
case  the  only  question  is,  if  they  are  jfrejudiced  without  respect 
to  the  donatory  being  cooscioos  of  the  fraud.  S  ad  donatum 
ttl,  non  ate  quanndum,  an  leietUe  to,  em  dtmUmtf  gutum  ait,  ted 
ioe  Imliim,  mframiaiHur  ertditom  t 

"  Tbe  Sd  case  ill  where  oneroui  pureliaiers  are  antgected  to 
the  edict,  and  then  it  is  reqnidte  not  only  that  tbe  creditor  he 
defrauded  erentnally,  hut  likewise  ttiat  the  purchaser,  or  onerous 
acquirer,  knew  of  tiie  bankrupt's  design  to  run  oif  villi  the 
money  and  cheat  the  creditors,  whereby  he  becomes  particept 
Jraudit;  and  therefore  he  is  accountable  to  the  creditors  lor 
tbe  price.   Both  these  undoulHedly  fall  under  the  sUtute  1621. 

"The  BrfoBse  detennioed  1^  the  aelio  PanUana,  founded  on 
the  foroiaid  edict  of  the  (metor,  is  where  a  bankrupt  debtor  de- 
eeitfhlly  grants  a  preference  on  his  effecu  by  hypothec  or  pledge 
to  some  of  bis  creditors,  iu  defraud  of  others.  This  seems  to 
be  limited  by  our  statute  to  Uie  case  where  a  creditor  prrju- 
dioed  bad  inisioate  diligence  against  the  debuir  for  affecting  the 
subject — for  example,  an  inhibition  executed  gainst  the  debtor, 
but  not  published  and  rci^itaradiaDtf  the  like;  and  tUala  what 
our  party  pleads. 

■*  But,  ss  above  noticed,  the  example  set  down  in  this  statute 
cannot  iofer  a  limitation  to  the  same,  but  only  are  insert  by  way 
of  iUuetration.  And  indeed,  in  the  above  case,  our  statute  seems 
rather  to  have  extended  the  civil  law  on  this  bead,  than  limited 
it.  By  tlie  civil  law,  actual  fraud  or  deceit  in  preferring  one 
creditor  to  another  wasrequisite.  Onrsututerraesapresanip- 
tion,^iw^sf  dlijtere,tfaatif  the  creditor  lud  b^o  to  carry  on 
diligence  gainst  tlie  debtor,  and  he  in  the  meantime,  to  dis> 
appoint  that  diitgeooe,  makes  a  partial  deed,  giving  a  preference 
on  his  estate  to  another  creditor,  that  he  intendeid  to  defraud 
the  other,  and  fmstrat*  his  diligence,— and  therefore  the  act 
declares  such  partial  voluntary  deeds  noil  and  void. 

"  But  anre  that  proviso  in  tbe  sutute  can  by  no  means  ex- 
clude the  nullity  arising  from  frauda  and  decata  actually  in- 
tervening, and  appearing  trunt  tbe  circumstances  of  tlie  case ; 
there  tbe  decisions  of  the  civil  law,  aooordiugtoUM  intendment 
of  the  statute,  must  efiectually  operate,  as  much  as  in  the  case 
expressed  in  the  sutute  founded  upon  presumed  fraud  onlyt 
•nd,  coDstqaently,  in  tbe  present  case,  the  deeds  in  question  are 
redudble  in  the  same  manner  as  if  they  bad  been  io  prejudice 
of  II  credltOT  who  had  tDcboate  diligence  against  the  granter. 

"  There  it  no  doubt  but,  in  the  case  of  a  purchaser  from  a 
bankrupt,  the  buyer  is  safe  unless  tie  was  partaker  of  the  fraud, 
by  being  iu  the  knowledge  that  the  bankrupt  intended  to  oe- 
iraud  bis  creditors  of  the  price,  and,  for  that  reason,  is  answer- 
able to  them  for  the  same.  Tliis  is  plain  from  all  the  texu  of 
the  law  ta  the  title  mod  in^audm  trtdilvnim,  ftc,  where  men- 
tion is  only  made  of  a  pnnshaser  in  the  case  of  requiring  tlie 
party's  knowledge  of  the  fraud  in  order  to  subject  the  deed 
to  the  rescissory  action, 

"  But  in  the  case  of  a  creditor's  obtaining  a  real  security  by 
hypothec  upon  tbe  bankrupt's  estate,  his  knowledge  of  the 
bankrupt's  intention  to  defraud  his  own  creditors  is  by  no  means 
required.  His  taking  tlie  benefit  of  tbe  fraudulent  act,  renders 
him  a  party,  and  privy  to  the  fraud,  as  effectually  as  if  he  had 
been  ongiiully  at  tbe  uoutrivaoce.  Ko  man  can  uke  advantage 
of  his  own  wrong,  nor  of  another's.  And  if  a  man  should  cheat 
one  out  of  his  estate,  and  take  the  right  to  another  person,  that 
other  could  no  more  bruik  it  free  of  a  challenge  on  ttie  bead 
of  fraud,  than  if  tbe  defender  had  kept  tbe  right  to  himself" 

Be  then  Ulnitntea  this  paint  from  the  dvU  law  very  snccesi- 
fiilly. 

The  memorial  on  the  other  side  was  written  by  Lord  Eames, 
which  gives  great  Importance  to  his  report,  and  he  dues  not 
question  tlw  autbority  of  the  eases  of  Kintoch  and  Cranaton. 
eutirelj  ignonuit  wen;  the  credftori  in  that  om  of  the 


preferences  given  to  them,  that  a  separate  objection  of  tUi  sm 
was  ingeniously  raised  to  their  infettmentB — vis.  that  from  the 
evidence  of  the  notary,  it  appeared  that  he  and  the  attomqr 
acted  solely  by  the  desire  of  tlie  granter,  and  that  bis  ststemort  , 
vaa  Ikls^  that  **  the  attomqr'a  powtf  ti  piDcnratoiy  wu  vd  | 
known  to  bin,"  and  so  the  Infenments  were  taken  in^tly  ut  | 
ineffectually. 

There  are  otht-r  two  cases  which  are  always  qnoted  In  Am 
discussions — t-  g.  in  Home  v.  Hay,  and  when  the  issues  ben 
were  framed— (1.)  Bmadfoot  v.  Leith  Bank,  Dec.  9, 1808 ;  tod 
(S.)  Boss  e.  Button,  June  15,  1S30.  They  have  no  ^ipUcation 
to  tbe  present,  and  both  of  tbwai,  even  the  case  of  Bow,  at  Ai  I 
Court  viewed  it,  belong  to  a  class  which  cannot  All  witbin  tbe  | 
principle  of  law  on  which  a  reduction  on  the  ground  of  ftwB 
at  common  law  is  rested.   In  Broadfoot's  case,  a  party,  no  dootc 
fully  aware  of  his  embarraumeou,  and  convinced  that  In  not 
soon  stop,  goes  on  to  operate  on  his  credit  account  whh  tke  i 
bank,  fur  which  he  had  two  cautioners.   He  pays  in  and  dim  ; 
out,  and  then  at  Ust,  when  it  is  neariy  exhausted,  vb;i  in  1 1 
large  sum— just  before  he  stops.   Tbe  trustee  acttiaUy  widea  I 
to  reduce  that  payment  to  the  bank,  and  to  claim  rep^tin  tt  I 
it  from  them.   Tliis  certainly  would  have  been  a  most  prepw  < 
terous  Interruption  of  all  business  operations  with  a  bank.  TIm  ! 
ordinary  mode  of  business  is,  that  if  a  man  has  a  credit  liir  i 
certain  sum  for  which  cautioners  are  bound,  it  is  to  be  and 
in  tbe  course  of  his  business  by  drawing  out  and  paying  ia,  n 
be  receives  funds  or  wishes  assisUuce.  Tbe  bank,  of  oosn^ 
iiave  no  concern  with  his  general  business.   If  tbe  sun  in  tb 
credit  were  to  remain  long  drawn  out,  it  would  become  of  da 
nature  of  a  permanent  debt,  quite  inconristent  with  theciiine- 
ter  and  object  of  the  credit.   Hence  the  most  natural  tfaisg  to 
do  in  the  course  of  inisinesB  was,  when  the  credit  was  nhiXij  * 
much  exhausted,  tor  tbe  customer  of  Ae  iMnk  baviag  tb 
credit  to  pay  into  that  credit  account  if  he  got  mooiy,  k 
as  to  enable  him  again  to  operate  on  it.    To  claim  rrpai- 
tion  of  that  payment  from  the  bank,  seems  absurd.  NeitlKt 
could  it  aid  the  claim  against  the  bank  to  say  that  the  as- 
tioners  (who  were  relatives)  got  a  consequential  benefit,  at  Uk 
payment  to  the  bank  relieved  them  from  liability  fn  wit 
to  the  bank.   Tiist  oduM  not  deprive  the  bank  of  tlieir  dot 
to  keep  the  money  paid  in  to  them,  no  matter  wtUi  what  aottn 
on  tbe  part  of  tlie  debtor. 

The  case  of  £oi«  v.  Sutton,  agdn,  brought  out  the  ptrfotioi 
question  with  the  cautioners,  who  were  r^ieved  by  ths  bsit- 
rwpt  ftimishing  the  means  of  making  a  payment  into  Utewli- 
credit  account.  But,  practically,  that  case  came  to  the  mm 
result ;  for  though  tlie  debtor  did  not  make  a  paymest  fa 
money,  yet,  as  tlie  aoconnt  was  exbaasted,  and  the  cantkaM 
reqtured  him  to  make  a  payment  into  the  bank  aoeooi^ki 
conveyed  to  tbe  cautioners  property,  by  tbe  proceeds  td  wVA 
they  were  to  pay,  and  did  pay,  money  into  tbe  account  TUi 
also  was  the  natural  course  of  business  as  to  bank  ■ccouA 
When  a  credit  is  exhausted,  it  is  not  meant  tliat  tlie  sntn  ii  l> 
remain  due  as  <Hi  a  bond  fbr  a  propw  loan.  Tlw  bnnnessuftlK 
cautioners,  If  they  wish  at  all  to  protect  themselves,  Is  on- 
suntly  to  inquire  as  to  tbe  state  of  the  cash-credit  aceosm, 
and,  if  the  same  is  exhausted,  from  time  to  time  to  reqaire  ttit 
payments  be  made  by  the  proper  debtor  into  the  aooooot,  Is 
reduce  the  advance,  and  to  bring  it  into  the  state  of  sn  arvl- 
able  credit  for  future  derations.  Hence,  when  the  cautioom 
in  Uie  case  of  Boas  v.  Button,  got  the  means  of  pa)'iug  s  M 
into  tlie  cash-credit  account,  they  were  Just  putting  it  inlstkt 
ordinary  condition  of  the  same  in  business,  so  as  to  be  VtM 
in  any  subsequeut  transaction,  for  the  party  in  whose  ftnff 
the  credit  had  been  granted  by  the  t>ank.  Besides,  tbe»  k  ■ 
distinction  between  tbe  case  of  a  cautioner  for  such  a  cn^ 
credit,  and  ■  proper  creditor.  The  cautioner  may  at  oncsitv 
ilie  cndit  by  reusing  to  be  longer  cautHmer—ChonA  nodv^ 
at  the  ri^  of  having  to  pay  the  sura  drawn  out  If  the  ^ 
become  at  the  time  insolvent.  When  be  calls  on  tbe  I^J^ 
make  a  payment  into  the  account,  As,  tiie  cautioner,  If 
primary  debtor  to  the  bank.  Neither  is  he  properly  wlMlIm 
ID  the  predicament  of  a  creditor' requiring  security  fbft,*" 
due  to  himself.  On  tbia  ground,  the  case  of  Sou  v.  Adsst* 
justly  held  not  to  be  within  tbe  act  1696,  even  if  thtflMliw 
been  otherwise  relevant.  The  debt  ia  tlie  proper  deb^yy' 
party,  ibr  which  the  other  is  only  cautioner ;  and  as  ♦jRlWfc' 
uf  that  oWgaliou  iiuporu  that  the  priuciiMl  paiUI  W^ff* 
the  aoconnt  waa  exhausted,  to  mfke*  nnyawBHiMgfcJHl* 
the  cantiooer,  and  tU^ftfi^illlrSuqVatlUUMiWt^ 
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the  bilBBce  dnwn  ont  bIiouM  be  reduced,  the  cautioner,  when 
caUingim  hln  to  do  so,  is  only  takiug  the  step  which  the  nature 
of  the  traoBaction  rendered  matter  of  course.  That  the  party 
in  sndi  a  case  might  know  that  he  vaB  likely  soon  to  fail,  really 
could  not  deprive  the  atutioner,  who  was  not  in  the  situation  of 
t  proper  creditor,  of  the  benefit  of  tbe  payment  into  tlie  bank. 

These  two  caaea,  then,  have  no  application.  I  must  here  add — 
Sir  I  think  the  point  ia  of  impoitance — that  I  cannot  concur 
vidi  tbe  remark  in  the  close  of  the  note  of  Lord  Jtfoncreiff  in 
Bon  r.  ffaUm,  that  the  fact  that  the  tranaaction  in  Broadfoot 
wu  1  cash  payment,  while  of  importance  iu  a  redoctioD  under 
the  statutes,  is  of  no  importance  in  a  challenge  at  common  law 
oa  the  ground  of  fraud.  Host  certainly  that  was  not  the  view 
on  vbidi  the  Court  proceeded  In  the  case  of  Broadfoot ;  for  tbe 
viKileopioioDofLord  Annaodale,  in  which  tbe  Court  concurred, 
niti  eatirely  on  the  necessity  of  protecting  cash  paymenta  re- 
ceived bona  fide  by  the  party  to  whom  paid,  or  in  whose  favour 
pud.  And  in  tbe  case  of  Rou  v.  Butlon,  the  remark  received  no 
naction  from  tbe  other  Judges.  If  a  cash  payment  ia  not  in  the 
ordiuiT  coorae  of  business,  as  in  the  case  of  BUneowU  Trutlee  r. 
AUm  eOo-,  it  may  become  the  subject  of  iaqniry  and  of  rednc- 
tioa.  Bat  a  great  part  of  Bell's  remark!  under  tho  head  of 
cbilleDge  at  common  law  on  the  ground  of  fraud,  are  iDteoded 
to  importance  of  the  fact,  that  the  transaction  was  a 

c»h  payment.  And  the  reason  ia  obvious,  and  appliee  fully  as 
modi  to  ftaod  at  common  law,  as  to  transactions  struck  at  by 
tiiher  statute — viz-  that  when  a  party  ia  in  Rinds,  and  makes, 
in  ctsh,  paymeDt  of  a  debt  past  dne,  be  ia  raily  employing  hia 
fiindiin  tlia  way  in  vliich  they  most  be  emplOTw3«  noUl  he  ia 
oblqed  to  stopi  Hence  a  payment  in  cash  fa  the  ordinary 
coune  of  busEneaa ;  and  to  reqaire  a  creditor  receiving  such 
ptfUMOt,  to  stop  hia  debtor  who  has  the  money  to  pay  him,  and 
tQ  tij,  I  will  not  receive  payment  unless  you  shew  me  liow  to 
t>j  all  yonr  creditors,  would  of  course  be  preposterous,  and  put 
in  tod  to  all  business.  And,  besides,  It  would  be  useless ;  for 

tbe  dditor  intended  to  fonior  the  creditor,  he  woold  not  state 
vlut  bis  debta  leallj  were. 

hjmeatt  in  cash  are  therefore  most  manij^Iy  on  a  different 
foatisg  from  all  other  trnnsactions — such,  for  Instance,  as  that 
u  ibe  present  case,  of  obtaining  security  for  the  payment  of  a 
onet  and  proper  debt  of  the  granter  of  the  secanty.  Funlier, 
tfat  jndgment  io  tbe  case  of  Ron  v.  HiOton  la  very  special,  and 
en  hstdly  be  said  to  proceed  on  any  general  ground.  And  it 
(ipRsily  bears,  that  the  averment  wnldi  was  in  the  anmrnons — 
that  the  Iwakrnpt  mude  the  transfer  of  the  goods  to  the 
defenders  in  contemplation  of  impending  bankruptcy,  and  for 
tlie  purpose  of  giving  the  defenders  a  preference  over  his  other 
oediton— was  not  repeated  in  the  condescendence.  On  that 
■tate  of  the  pleadings,  it  mast  be  held  that  Lord  Moncreiff  and 
tycoon  did  not  think  that  the  fraiul  hy  the  tmokrapt  was 
KaUr>vmed.  If  not,  that,  of  course,  was  wtal  to  the  reduction 
■s  ultimately  laid.  The  report  is  short ;  but  the  opinion  of  the 
ixml  President  shews  the  importance  of  this  state  of  the  plead* 
iiigs;  and  tbe  interlocutor  pronounced  makes  the  Case  quite 
»M»licable  to  the  present 

xhe  principle  drawn  from  the  decisions,  and  fW>m  tbe  general 
^pctrinM  of  the  common  law^  is  well  atated  by  Bell  In  his 
^(nuKDtaries,  wtA.  ii.  p.  242—*'  Whatever  may  be  the  right 
weach  creditor  to  force  payment  of  hia  own  debt  without  re- 
ptd  to  others,  there  can  be  no  doubt  that,  at  common  law,  a 
debtor  acts  fraudulently  who,  conscious  of  his  insolvency,  gives 
■*&y  the  funds  which  ought  to  be  divided  among  his  cTedit4ir9, 
^  «liOi  after  bis  liiods  have  become  inadequate  to  the  payment 
of  Oil  his  debts,  intentionally,  and  in  contemplation  of  bla  fail- 
coqfers  on  favontite  creditors  a  preference  over  the  test." 
ft  u  by  this  exposition  of  the  law  that  Bell  introduces  tUs  sub. 
Jtct,  ID  conformity  with  tbe  law  Uid  down  by  EraUne,  and  which 
^Vr  be  collected  fVom  a  nnmber  of  old  cases. 

I  tbe  more  quote  this  passage  in  which  Bell  states  the  doc- 
^^of  law  very  distinctly,  because  someol  the  passafres  whicii 
rjj^i^in  pulups  not  very  conaiitenUy  expressed.  Instead  of 
'^"■wg  out  tbe  principle  tbos  stated,  Mr.  Bell  (as  io  many 
*«w  parts^of  his  work)  begins  at  once  to  deal  with  the  ex- 
^pUKts  from  bis  doctrine — as,  in  this  case,  with  the  special  case 
"[^^  payments ;  and  then  he  naturally  points  out,  that  if  such 
Lmo^  ^  ordinary  course  of  business,  they  cannot  be  chal- 
i^*|SylMs  the  party  interested  in  gettii^  the  payment  has 
Midi  MynwiC  in  an  irregular  way,  ont  of  the  ordinary 
S!?R5<'  MiesB.  Having  begun  hU  section  with  tUs  es- 
"^"IWk  as  to  cash  payments,  there  i»  no  doubt  tha^  In  fbe 
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rest  of  the  section,  he  occasionally  brings  In  the  knowledge 
or  the  consciousness  of  the  creditor,  in  a  way  which  seems 
to  be  inconsistent  with  the  general  principle  stated  by  him, 
and  with  the  decisions  he  refers  to, — being  the  same  turn  of 
expression  which  he  had  adopted,  rightly  enough,  in  dealing 
with  the  exception  of  cash  payments,  and  which  he  bad  conti- 
nued without  observing  that  he  passed  into  other  cases.  His 
direct  and  clear  condemnation  of  the  decision  in  the  ease,  re- 
cently found  out,  of  Stowe's  Creditors,  shews  what  his  delibe> 
rate  opinion  was ; — and,  while  the  case  of  Grant  regulated  the 
views  of  the  profession  and  the  Court,  fh>m  its  date  downwards, 
withont  any  known  interruption,  that  case  of  Stowe's  Creditors 
remained  wholly  unknown  for  half  a  century,  and  was  not  entered 
In  any  reports  of  the  time,  nor  is  it  referred  to  In  any  subsequent 
di^ssioos.  It  was,  in  ^ct,  of  no  authority  in  principle,  and 
remained  unknown  in  practice. 

On  the  whole,  I  bold  tbe  law  to  be  clearly  fixed  on  tbe  question 
raised  under  this  exception. 

A  point  was  much  pressed  on  us  to  which  I  can  give  no  weight. 
It  was  said,  that  in  November  1846  the  baolcrupt  Wright  came 
under  an  obligation  to  grant  the  securities  wlitcb  were  after- 
wards, in  April,  May,  Jun^  and  July  1847,  prepared  in  fiivoar 
of  the  defends,  and  hence  that  th^  were  granted  Id  fkilfll- 
ment  of  a  prior  obligation. 

1.  In  tlie  firit  place,  if  it  was  meant  to  be  contended,  that  la 
respect  of  a  prior  binding  obligation,  the  deeds  under  challenge 
were  protected  because  granted  io  implement  thereof,  such 
point  ought  to  have  been  stated  at  the  trial  as  matterof  law  for 
the  Jndg^  and  a  deeidon  ought  to  have  been  asked,  tiiat  if  tbe 
jury  were  satisfied  sach  an  nodertaUng  wu  entered  into,  tbm 
the  securities  granted  in  satisfkeUon  ta  the  same  were  not  ex- 
posed to  challenge.  No  such  law  was  asked  to  be  stated  at  the 
trial. 

3.  But,  teeondly,  any  such  promiset  held  out  by  Howie  in  his 
letter,  to  pacify  his  injured  and  most  naturally  indignant  Meod, 
are  really  <tf  no  avdl  in  tills  qaestion.  In  every  case  where  a 
creditor  jpresses  bis  debtor  whose 'affiiira  are  embarrassed,  tbs 
latter  is  foond  to  make  Innumerable,  and  ptauslble,  and  most 
distinct  promises  of  payment  or  security.  But  such  vogue  let- 
ters form  no  obligation  further  than  what  ia  incumbent  on  every 
debtor.  But, — 

3.  The  CouH  explained,  io  the  case  of  Home  v.  Hay,  what 
was  the  nature  of  the  obligation  which  would  sustain  a  seeurity 
subsequently  granted.  I  refer  to  tbe  opinions  in  tiiat  ease, 
which,  I  think,  clearly  exclude  aucl)  promises  as  tbe  defender 
founds  on,  as  written  to  pacify  bis  creditors.  Tbe  obligation  to 
grant  a  security,  most  in  general — probaUy  in  every  case,  but 
it  is  enough  to  say  in  general — be  a  condition  on  which  tbe 
money  was  advanced,  so  that  ^  security,  although  delayed, 
was  in  truth  only  implement  of'a  couUtion  without  wUch  the 
money  would  not  have  been  advanced,  and  which  slHmld  bare 
been  fulfilled  at  the  time,  or  immediately  thereafter. 

In  this  case,  there  is  nothing  of  the  kind.  After  the  creditor 
gets  very  anxious  and  nervous  as  to  his  situation,  the  bankrupt 
writes  him  various  letters,  with  oflers  and  promises  to  be  ful- 
filled—4ie  generally  states  In  the  spring  f<rflowing — that  is, 
five  or  six  mmths  after  the  date  of  soch  letters,  but  wbtdi  do 
not  amonnt  to  such  an  oUigation  as  can  save  a  secarity  from 
challet^e.  Every  debtor,  if  he  cannot  pay,  must  give  andt 
promises  and  assurances,  and  these  letters  (which,  at  the  trial, 
did  not  in  any  degree  take  in  or  deceive  Wright)  were  only  pre- 
texts to  delay  doing  anything.  In  every  point  of  view,  they  are 
utterly  unavailing  to  support  the  deeds  challenged,— even  if  the 
point  had  bran  raised  at  the  trial,  so  as  to  fbmid  any  point  of 
law,  or  to  suggest  any  law  which  ought  to  have  been  wd  down. 

The  only  use  of  tbe  letters  on  which  this  point  has  been  raised, 
is,  in  truth,  in  the  inquiry  in  point  of  fact,  whether  the  deeds 
were  fraudulently  granted  by  Howie  to  disappoint  the  rights  of 
his  other  creditors, — but  then  the  bearing  they  have  is  on  the  Im- 
port and  efl^t  of  (be  evidence,  bat  not  to  raise  any  point  of  law. 

I  have  now  to  condder  the  other  groond  of  tbe  motion  for  a 
new  trial— viz.  that  tbe  verdict  was  against  evidence. 

I  admit  that  witen  a  case  goes  to  a  jury  with  a  great  mass  of 
written  documents— here  140  pages  of  letters— it  is  very  ne- 
cessary, in  most  cases,  for  the  Court  afterwards  to  proceed  very 
much  on  their  own  view  of  such  documents,  formed  after  careful 
delib«ation,  and  foil  of^rtnnity  of  studying  tliem.  But  nume. 
rous  and  long  as  the  letters  are  wbteh  fimned  tbe  great  bulk  of 
the  erfdeooe,  yet  this  is  a  ea«e  fai  wbid^  as  soou|  the  vtewapf 
the  two  parties  w»e  expUiiied  to  frg?ffgt^^fe^Sagte 
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action  made  clear  to  them,  it  wu  jwj  easy  to  follow  the 
bearing  of  the  letten.  And  as  to  all  tUe  leading  puiiiu  in 
the  case,  at  brought  oat  bjr  tlie  letters  and  the  parole  pruof,  a 
Jury  were  peculiar^  well  qualiBed  to  judge— luch  as  the  real 
■tate  of  Howie's  analrs — wliat  bis  convic^ms  must  bare  been 
as  to  the  Issue — the  causes  of  the  defender's  an ileties  and  spiire- 
bensidns — the  object  of  the  securities,  and  tUeir  honesty  io  the 
actual  position  in  which  Howie  was  placed.  Of  the  relative 
position  of  these  two  parties,  of  the  view  both  must  have  taken 
of  Howie's  speculations,  and  of  tliu  baseless  fabric  of  Howie's 
▼tew  of  hit  own  affairs,  a  jury  were  peculiarly  well  qmlifled  to 
judge.  I  ahuuld,  tberefiire,  in  this  case,  much  as  it  depends  on 
a  great  number  of  letters,  be  very  reluctant  to  disturb  the 
verdict  of  the  jury,  eien  if  I  might  have  drawn  a  different  con- 
clusion from  the  evidence.  But  I  concur  jo  tbe  result  at  which 
the  jury  arrived.   1  shall  advert  tu  the  leading  facts  of  the  case, 

order  that  the  grounds  op  which  tlie  verdict  rests  may  be 
cleared  from  misapprehension.  Id  general.  It  it  not  necettarr 
to  My  much  as  to  the  evideuce  when  the  Court  oonenra  with 
the  jury.  Of  course  I  lay  aside  entirely  the  oOQsideraUon  so 
much  dwelt  upon,  and  still  more  earnestly  pressed  on  the  jury, 
that  this  was  only  the  case  of  a  true  creditor  who  bad  got 
wcurity  for  a  real  debt.  That  is  the  case  in  every  ioatance  in 
which  a  preference  is  sought  to  be  reduced.  It  was  a  considera- 
tiODt  howenr,  wbiob  mutt  have  led  the  jury  to  consider  the 
case  with  anxiety  and  favour  for  tlie  defender.  Again,  it  it 
Tery  natural  to  keep  in  view,  as  the  basis  of  this  case,  the  fiut, 
that  these  parties  were  not  engaged  in  trade,  and  were  not 
transacting,  iu  the  ordinary  course  of  regular  business,  for  a 
security.  Howie  was  in  no  trade  or  employment  whatever  of 
any  regular  character.  He  was  a  gambler  in  all  the  specula- 
tion! In  the  ttockS)  or  nomioil  stocks,  tet  agoing  in  the  years 
I845-46.  And  towards  the  close  of  bis  gambling,  and  after 
immense  loss,  he  announced  himself  as  a  stockbroker,  which 
teems  to  have  been  taken  up  ooly  to  enable  him  to  carry  on  his 
own  Insane  speculations  witli  greater  facilities.  In  this  career 
of  specaUtion,  at  least  from  the  time  the  defeuder  knew  any- 
thing of  the  matter,  Howie  bad  no  funds  of  bis  own.  The  de- 
fender atndn  agreed  to  join  him  iu  tlie  baying  of  ttoukt  accord- 
tog  as  Howie  might  select,  the  bitter  to  have  half  the  profit 
on  the  defender's  capital,  A  more  deliberate  or  a  more  extra- 
ordinary plan  for  speculatiogs  in  ihareit,  was  never  disclosed, 
and  perhaps  seldom  reduced  uito  regular  proposals.  In  this 
way,  ^£7000  of  the  defender's  money  was  very  soon  embarked ; 
and  aucb  wot  Howie's  raahoeas,  that  he  drew  out,  without 
autborlQr,  other  £3000  of  the  defendet*!  ca^tal,  to  enable  bim 
to  meet  tbe  calls  on  some  of  the  tliares  alraady  purobflted,  and 
to  engage  in  the  parcha«e  of  new  shares. 

No  doubt,  in  real  business,  undue  preferences  are  often  frau- 
dulentlr  granted,,  either  to  favoured  creditors,  or  to  thote  wlio 
have  the  debtor  very  much  in  their  power,  and  who  know  Ui« 
desperate  etate  of  his  afiairt.  But  tbia  is  not  tbe«aae  of  persons 
engaged  in  trade  at  all. 

I  l*y  aside  also  u  no  importsnoe  in  tblt  cate^  the  number 
ffmonthi  which  elapsed  before  Howie's  sequestration  after  the 
date  of  the  securities.  In'  many  cases  of  persons  engaged  in 
l^lnr  trade,  this  fact  would  be  of  the  utmost  imporuoce,  aU 
though  by  no  means  conclusive,  iu  tlie  inquiry,  whether  tlie 
lecuriiy  wat  a  fraud  against  other  creditors.  But,  in  this  case, 
it  la  Df  ^  looportauce,  becauK  it  ipbeara  very  clearly  Irom 
tbA  EestfmoUj  erf  ffue  ofBeBT  of  the  SorUi  British  Bank,  and  the 
rml  evidence  in  the  cue,  th^t  that  bank — the  business  of  which, 
«a  the  reoorda  of  this  Court  li^va  made  matter  of  judicial 
nafaU'iety^  was  nUo  pnoillc  :n  *liarc::i — saw  their  only  cooaw  vt 
Bvoldttig  inimtTiiti'  uv  i>h!i<i  lu  tli.;  ^tate  of  their  enormous 
•  KtfvaHtrea  lo  to  rmew       bills  to  them  from  time 

to  lime,  in  the  hope  of  attempting  by  degrees  to  turn  tu  some 
ttjODdt  the  »llai«  whlifb  they  held  in  security,  and  which,  if 
<n«th  a^v^tog,  could  only  *riiig  any  vidue  by  being  very 
Vipuaally  dlappied  at  Heaue  lc  mat  by  their  renewals  of  bills 
fur  Immense  a«bC  cx!«tiDfr  hi'dm-  "iha  ilste  of  the  securities  to 
X\i6  defi?nd^r,  thut  Iluwiu  -.nvmi  fmin  sequestration,  and  by 
tiiia  fAct  alune.  Indued,  iha.i  vury  course  of  renewed  bitls  to 
them,,  and  of  altempta  to  turo  the  shares  deposited  with  them 
to  Mime  Boeoiuit,  only  shews  mora  fncibly  the  desperate  state 
Hoifie  TH     it  t^e  petio^  ajMatloik. 

Id  tbe  nnn(t«  Ut&  n&aaOt  pbo  of  joLut  speculation  la  shaMS 
on  ihc  defepcfer^s  money,  thelatlersixjii  found  himself  embarked 
T-»  trie-  extent  of  XlO^noo.  T\vtii  it  iPCLned  to  he  propoaad  that 
Um  shares  thouiil  bMMua  Howie'^  le  tar  as  cegatded  pruAli  and 


lota,  be fi^vii^  bi lieu, security,  pr  rather  mskliW omtmm^ 
property  to  the  defender's  age«C  in  Glatgow.  U  4a  diflMi  to 
say  that  this  proposal  was  ever  oompleted,  ev«D  as  an  o^«d«lftaBd- 
ing,  until  tin  date  of  tbe  eeonrities^  But  it  fornt«d  i«OiBart  of 
tbe  tennt  ou  which  Uie  money  wat  originady  ndvaaaMd.. .  m  tbs 
contrary,  it  was  entirely  at  varianoe  with  tbe  aubwnc  (if.*J9>ut 
adventure  in  this  sort  of  gambling — louse  as  that  scbwi^*  wfs. 

Towards  the  close  uf  1846,  lluwie  sent  to  the  detander  iuoit 
of  vidimus  of  his  assets,  in  whicli  he  tried,  by  his  own.MWie 
ol'  a  uumber  of  shares  in  the  various  specuUiiwaa-  tfam.  set 
agoUig,  to  represent  to  tbe  dafwdar  that  he  had  ^5000  over  and 
above  the  XlO,uOO,owiDg  to  tbe  defender.  That  Uop^  ctaced 
himself  any  faith  in  that  |tat«  of  «£Uira,  or  took  auy,  qth«r  «iew 
of  these  sliares  than  a  gambler  would  do  of  the  futora  thl!^4  of 
the  diue,  was  a  very  fit  nutter  fur  a  jury  to  dwidu  upou.  r  I  out 
believe  he  did.  But  tbe  defender  also  moat-ulwUt-  Lwfcnt.W"n 
tUii  wbtde  stat«m«nt  as  utterly  dKovptiout,  aud  iiwwdii|telf.4e- 
gan  his  plan  togvtali  be  ai*nM.iHit  «f  tbe  wteckiM^  aoqyk.te|i»ed 
theaMt»ofHu»ie*sa^ni,eT«9unt)vaiidmiua.  3>|»^a|jgbM 
oousideratiou  of  this  vidiauu  niww*  that  t)ot  »boM,Xlf^or 
£3000  oould  be  connted  upon  a»jiuy  funds  i^t  aU ;  ^od^Uatide- 
funder,  though  out  uf  the  uouutry^  was  able  tu  deniouwaw  that 
tttere  was  no  suUtaoce  or  reality  in  tUi*  state.  1  sf^rebepd, 
that  from  that  dale  tbe  deiendcr  knew  of  Howie'f  iftter  -WKt- 
vency,  and  his  whole  cundoct  and  Uagnage  marka  tlutt  m|hs- 
ticalty,  although  he  got  no  other  ioforuwUon  vl'  aay  m«ts 
kind  from  Howie. 

But  what  was  Howie's  ml  state  at  this  time.  He  had,  b« 
fore  the  date  of  the  securities,  contracted  above  £40,000  of 
debt,  advanced  to  him  chivfly  by  this  Monh  Briiisli  Bank,  Uie 
whole  of  which  was  embarked  lo  o^Air  aham,  and  all  uf  mdeh, 
again,  he  had  been  obliged  to  depeait  with  theso  bauka,  mtmmt 
security,  whatever  it  might  he. 

Of  course  some  oonaiderable  time  mast  have  eUpised  belen 
these  enormous  speculatioDs  and  advauoas  had.rai).np  tp^IlK 
sums  which  are  stated  as  un  ttte  1st  April  alth«ii)|h  4^ 
states  in  the  bank  books  wen  not  produosA  fiytbwf .  Mcjir-"* 
was  that oeoeesarv.  .     -  ..j- 1 '\ 

This  exhibition  proves  to  my  jnin^.nittar  and  hopnUws  Mtf  • 
ruptoy  of  the  most  desperate  eharwuw  hsfiwo  Um»  j^tBif^jtat* 
securities.  Nor  could  there  bo  a  fltder  ni^U^r.  ^  ^iw^ 
sense  and  knowlet^  of  business  .of  «o  ioteUijfaot' ibfo  to 
say,  whether  £50,000  of  borrowed  lyiney  ,f mfwisad  ehsrs 
speuulatiuQs— all  of  which  were  deposited,  with  tboexc^y^^er 
what  Uie  defender  obtained  for  security  fur  £40,000,  withMrMf/ 
capital  or  funds  to  meet  the  advaouus,  uulesa.  iu  th»  phainifjf 
marTrilons  rises  in  these  stocks^  all  o£  which  wfim  MifV-n 
1847 — wat  anytliiiv  else  than  desperate  baukmptfty,  , 

The  only  thing  .omain  was  £M,OW  of  debt.  XUs  •■BPX^ 
asseu  were  the  cbaucea  of  rise  in  the  must  desperau-spcfali- 
tiuns,  which  already  had  greatly  fallen  in  vif loerr-w.  ■smn*  *1" 
only  Iwpe  of  even  avuidiug  ruin,  was  ttw  futuro  ^pe  of  «  utw 
frensy  of  veculatioo,  at  a  time  when  all  who  h«d  eqtbvydit 
soch  mattm  were  utterly  ruiued,  and  nothing  wasleUtpgMi- 
ble.   And  so  alt  these  shares  fell  rapidly  ao^.-CBiWu^f*: .  ■  ■ 

It  is  in  vain  to  say  that  these  aeourities  stM  jijll€»^  «* 
the  prices  of  the  day,  at  sums  equal  to  the  adTfuwcaM-^^b* 
of  tbe  first  of  these  securities.  The  officer  ut  $h4:M4Cth^Mil> 
Bank  destroyed  tliat  attempt  «oiuplt!i«^. .  iije  ptoi;|m 
Jallhigiu  ia47.atbisevideooeaudHowie'ahitwr9pruvo.  -.V>*J 
could  not  iMve  been  realised-^udesd,  that  ofteeir  iUnll%#- 
thing  could  have  been  made  of  such  Becufttt«i^fii«(i^'ij|iM; 
and  as  a  large  portion  deposited  with  that  hiwife  jaiM^MMiri 
sliares  in  their  own  bank*  they  would  havtt  acceleruf^.  i)tit 
own  ruin  if  they  had  taken  suuh  a  quautiiy  iuto  UHt.i;M^EM>> 

Holding  the«e  shares  to  be  but  tlie  shadow  aud  ^tm^^fp- 
seta*  but,  in  truth,  to  be  worth  not  a  t«mh  of  Uhnir  -WMsM 
value  at  anyone  time,  and.  ev«u,  as  it  turned  out  tigrgrittol 
sales,  to  be  of  very  Uule  value,  the  evidenue  proves  tMH'Usi>" 
was  utterly  bankrupt.  ,  ■..!>  > 

Then,  what  takes  place  t  It  may  be  reluctantly— «tjpia>t 
from  finding  liimself  in  the  liands  of  the  deti;tt4tc;mirjw> 
agent — but,  from  whatever  cause,  he  grants,  in  ^fei  MM 
tiUngs,  without  tbe  knowledge  of  his  uttMir  creditoir^fliHl^ 
securities,  as  if  conveyaoues  for  prices  paii^  by  whWMW 
kind  ot  property  bo  ba4  ftee  k  tnottened  over  ti»ikai0ilf* 
to  thst  the  seqoestrsthin  produced  only  £170  aAtr  f^^VM'*' 
^able  debts,  being  £55  tor  tlie  other  utediioni.  jii^iMW 
not  demonslfsto  tlial  these  deeds  weK  granted  fraWhiMpi* 
disappviiH  tlu)  itysl  rights,  of  otlwr '^e 
Digitized  by  vji' 
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<li>tAer  or  tl»  kw,  of  redocUoa  at  oommon  Uw  oo  the  gnmnd 
«r  fMud,       be  deleted  from  our  books. 
~    '  'Bren  this  aanuiwrr  of  the  cue  matt  shev  hov  well  fitted 
Ik  4rH  for  the  eonclnnon  of  s  jury  npon  the  whole  fiicts- 

-  "Wbeii'tbe  evidence  fh>m  the  letters  between  the  defender  sod 
Howie,  end  between  the  defender  and  bit  sgenC  Montgomery,  is 
ivfemd  Cn,  the  fraud  is  the  more  clearly  proved,  and  the  com* 
tiHi4ty  nf  the  defender,  if  thiit  were  necesssry,  fuUy  established 

•liifBripMDery,  indeed,  drwied  the  risk  of  aequestrstion  within 
sixty  days,  or  befiire  the  secarlties  could  be  completed,  and  liis 

Toatictlon  ef  the  state  of  Howie's  slEitn  Is  eompletdy  prored. 
Btit,  apart  from  that  erldence,  the  verdict  vaa  right  on  tlia 
^rcmnd  of  the  utter  lowdveney  of  Howie,  and  the  fhiod  theretty 

-  commuted  against  his  general  creditors. 

-  In  this  cue,  I  have  not  fband  it  necesrary  to  rely  npon  those 
nresoffiptiom  of  insolvency  back  to  the  date  of  tlie  deed,  which 
Mr.  Bell  states  so  fwctbly  an  an  important  ooniideratlon  when 
ifie  eAet  «nd  oltject  of  the  security  are  clearly  proved.  Soiih 
presumptions  Are  very  tmpnrrsnt.   But,  in  tills  case,  it  (■  nn- 

'  necessary  to  reiy  on  them;  m  Lhe  fsct'*  estsbtisli  iiopeiesa  insol- 
veney  fVom  the  first  viewa  «^  got  of  Howie'*  position  in  1845. 
■  NcBther  have  I  found  it  necessary  to  attach  much  weight,  in 
the  review  of  the  evidence,  to  the  important  UiA,  that  Wright 
was  both  a  oot^UMsi  and  eunfident  persoa-^  hot  of  equal  im- 
portance at  eommon  law  u  nnder  the  stitnte — u  the  cas4  Is 
eo'stmng  wittiout  that  very  material  fiwjt. 

Lord  Cscifrum. — We  have  a  motion  faere  for  a  new  trial  on 
account  of  defect  of  evidence,  and  an  objection  to  a  di.ection 
of  law. 

I  tmderstand  tiiat  your  Lordship,  who  tried  the  case,  Is  sa- 
tfsOedwIthtbeeTideDes.  With  me  this  Is  generally  conclu- 
■dve.-  But  Ttewtng  the  matter  with  my  own  eyes,  I  am  aatis< 
fled  with  the  evldenoe  also.  I  think  it  completely  nitpporta 
the  v«rdlct;  liMotuneh  that  a  motion  for  a  new  trial  would 

'  bavv  come  more  fbrdbly  from  the  pursuer  if  the  Tcrdlct  hod 

*"  beev-the  other  way.- 

Ilie  msiii  questions  of  faet  to  which  the  evidence  had  to 
be  applied  at  the  trial  was, — Whether  the  bankinpt  wu  insol- 
vent when  M  rranted  all  or  any  of  the  deeds  imderrednction  r 

'  Whether  he  hiraselfbeliered  that  be  was  f   And  whether  this 

i-^tfrn  ttUothe  heller  ofthe  defender  f 

I  shall  not  go  into  the  eviilencn  in  detail.  It  Is  very  volu- 
mitious ;  hot  u  mmhi  u  the  key  to  it  is  fonnd,  it  is  all  easily 
opened.  It  ta  sufficient  to  state  what  I  hdd  its  general  im- 
port tobe.  ThebRnkrapt,inso&rasheappeanb«brens,WM 
only  aJnerchant,  by  being  a  sort  of  mercantile  gambler.  He 
-waa  summing  and  struggling,  and  at  last  sunk  In  a  sea  of 
apecolation.  I  think  he  b  proved  to  have  been  Insolvent  even 
w>  Atr  back  u  November  1S46.  But  from  and  aftur  April 
1847,  when  the  deeds  in  question  began  to  l>e  eiecuted,  he 
was  atterly  and  plainly  gone.  This  result  wu  attempted  to 
be  resisted  by  m  display  of  fali  {voperty.  But  this  property 
-was  almost  all  sAorer,  and  In  very  nnsonad  ooncems.  He 
had  almost  no  solid  property,  and  the  shares  turned  out  very 
bollow.  Dflductlug  these  fmaglnaiy  funds,  he  wu  insolvent 
ticyond  alt  question.  And  althongn  penonn  in  his  situation 
are  apt  to  be  strangely  saogoine,  and  it  Is  difficult  to  say  what 
tt  man  addicted  to  habits  of  speculative  Intoxication  may  see 
or  not  see,  I  think  it  proved  that  As  was  awan  of  hla  real 
position.  It  Is  this  fact  that  explains  what  he  did.  He  saw, 
tlM-0Xt*pt  by  giving  everything  he  had  to  the  defender,  his 
lM«ther>la^w,  be  oould  not  save  even  him.  It  wu  Just  in 
order  to  save  this  conjnnct  and  ocmfldent  creditor,  by  sacrific- 
iug  all  the  rest,  that  these  dtreds  were  granted. 

Tin  podtlon  of  this  oredltor  (the  defender)  is  equally  clear. 
It  wu  ruled  at  the  trial,  that  in  order  to  entitle  the  pursuer 
to  a  verdict,  it  wu  not  nroosssry  that  he  should  prove  acces- 
sion to  this  fraud  by  the  defonder.  Bat  it  wu  not  ruled  that 
defender's  aooeselon  wu  incompetent  or  immaterial  if 
either  party  wlslwd  to  go  Into  It.  Though  not  legally  neces. 
aury  as  a  part  of  the  pursiwr'B  case,  it  was  plainly  important, 
as  tending  to  disoluse  the  true  object  of  the  preferences. 

How  I  cannot  read  the  letters — or  rather  the  espistolary 
dlssoarsss— that  passed  between  the  parties  without  Iwing 
jaltaAsd  tliat  the  defender  wu  even  more  convinced  than  the 
bulinpfe  Wu  of  the  hopelessness  of  the  letter's  rftaation.  It 
wwUiia  ctmvictiou  that  mads  the  ilefeoder  not  merely  wish 
ive  ttaaeo  securities,  but  most  vehemently  inslKt  upon  having 
tbaiK-  ^Thin^' (says the bMikruptln one leUer)"atpiresent 
an^MOit^  miserably  dull,  and  all  kinds  of  stock— even  tlM  Very 
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best— are  down.  This  trtate  of  things,  I  fain  hope,  cannot 
continue  long ;  at  any  rate,  let  them  go  as  they  will,  I  will 
keep  yon  right  1 1"  And  the  general  iiistrnction  of  the  defen- 
der, who  was  abroad,  to  his  agent  in  Olat^w,  was,  "  All  1  can 
say,  sliould  this  reach  you  flist,  is  to  beg  the  Eavourand  friend- 
ship of  your  Bvcnring  all  you  possibly  can  for  me  IVom  the 
wreck,  If  sach  be  uufurtnoHtely  the  case,  iu  any  way  or  man- 
ner you  can  devise  or  think  of."  In  answering  this  letter,  the 
agunt  advises  the  defender  to  come  nearer  home  : — If  yon 
Were  on  the  spot,  or  even  If  yon  were  in  any  part  of  England 
(which  perhaps  would  be  better  than  on  the  spot),  we  could 
meet,  and  valuable  Information  might  be  given  and  received. 
I  am  afk^d  of  discossing  matters  by  ]ett«r,  incase  of  strong 
measures  being  taken  by  third  partlcA."  He  explains  the 
nature  of  these  strong  meuures  iu  a  subsequent  letter  If 
I  had  gone  beyond  persuasive  meunres,  your  interest  might 
have  been  damaged.  His  other  creditors,  partlctdarly  the 
Vorth  British  Bank,  might  hav«  taken  the  alarm,  sold  off  his 
Impledged  Aares,  or  taken  out  a  sequestration  of  hi*  estate. 
Rod  If  so,  endangered  your  securitien,  and  pnt  an  arrest  upon 
an  attempts  to  get  your  debt  secured."  These  are  not  solitary 
pasBKgtn.  The  whole  correspondfuce  Is  full  of  these  fears  and 
prospects  and  devices.  Hence  the  deeds.  They  were  granted 
on  tile  defender's  remonstrances,  and  thew  remoostnuicu 
were  called  forth  by  bis  alarm. 

I  see  no  reason,  therefore,  for  Interfering  with  a  verdict  so 
peculiarly  proper  for  the  consideration  of  a  jury,  resting  on 
such  evidence,  and  satisfactory  to  the  Judge.  There  are  few 
practical  men  to  whom  the  mere  facts,  that  thirteen  deeds, 
exhansting  almost  the  debtor's  property,  w«re  granted  In 
&vour  of  a  near  relation,  and  not  one  in  favour  of  any  other 
creditor,  would  not  be  conclurive. 

But  it  is  objected  that  the  verdict  was  preceded  by  a  Judicial 
misdirection. '  Tlie  alleged  misdirection  was,  '*  that  fraud  nn 
tho  part  of  Wright  (the  defender),  or  ooHuhIod  betwtstin  hiui 
and  Howie  (the  Imnkrupt),  was  not  necessary  to  be  proved  to 
entitle  the  porsner  to  a  verdict  under  the  second  issue,"  this 
issue  oont^ntng  the  ground  ol  reduction  at  common  law. 

I  think  this  dlrectton  quite  ilgbt 

It  was  maintained  by  the  pursuer,  that  fraud  on  the  port  of 
the  defender  not  only  wu  not  within  the  issue,  but  that  ii  had 
been  purposely  and  properly  left  out.  I  tliink  this  is  true',  but 
I  do  not  wish  to  found  npon  this  circumstance,  tfaonglj  tempt- 
ed to  do  so,  by  setting  the  jpolut  as  to  tbe  propriety  of  toe 
charge.  Because,  aasnming  the  Judge  at  the  trial  to  have  been 
perfectly  free.  Still  I  am  clear  that  he  could  give  no  direction 
except  the  one  that  he  gave. 

The  defender's  proposition  is,  that  In  such  a  reduction  u 
this,  there'  must  not  only  be  fraud  on  the  part  of  tbe  granter  of 
the  preference^  but  on  the  part  of  the  receiver.  Sow,  I  hold 
this  not  merely  not  to  be  tbe  law,  but  to  be  absurd.  It  is  trtie 
in  point  of  bet,  that  in  many,  or  perhaps  In  most  cases,  tlie 
favoured  creditor  is,  by  knowiug  what  is  doing,  privy  to  the 
f^and.  It  is  generally  to  quiet  h»  alarm  that  tlie  frauil  is  com- 
mitted. But  it  cannot  be  held  that  the  privity  is  essential  to 
the  offence.  If  it  were,  then  the  bankrupt  might  cheat  bis 
otlier  creditors  with  safety  whenever  he  bad  a  near  relation 
who  wu  a  creditor,  and  from  whom  he  could  conceal  what  he 
was  d<dng.  He  may  owe  debt  to  a  party  whose  knowledge  is 
impossible — as  to  a  creditor  who  fs  absent  and  cannot  be  foxiaH, 
to  alnnatic  or  an  Infant,  f"  cth-  ^<  Im  U  uol  even  borUv  Thv 
guilt  consists  in  thelujnr)'  <1"[<'  ii-i-  uthcrcrcditora;  aad  how 
is  this  injury  the  less,  that  t''^  pid'tiT&iiuc  h-  grbititvd  1n  fnvaurof 
a  creditor  who  wulgnoniat  of  tliii  deMur't  ilc^i^iis  T  It  is  laid 
down  generally  in  the  aUd'O^tieii,  tiiat  llisgTtiJtt  utiteiiuu  in.  a 
challenge  at  common  la"'  ^s,  i-'hi^  Intention  ot  (he  debtor. 

This  matter  wu  solemo^y  sttUed  In  the  case  of  Sir  Archi- 
bald Qrant,  where  the  cin;UDi6tanc^H  of  tint  iguaraoce  of  the 
creditors  finvoured  wu  ejprtssly  dliirtiyartleii.  H  was  diaii^ar- 
ded  BO  emphatically,  thai-  Kiilvc^rrrLTi  ^jlvs,  that  Lho  meie  fact  of 
their  accepting  of  tbe  dec!<,  ]<;'><J  <i>  bt  a  coui«tructivv  par- 
ticipation in  the  fraud.  1  rinb  nai  nwnrs  that  tliL-re  ii;  au)  ju' 
dldal  repudiation  of  this  -Jt  i'i-iLni  except  Itn  tho  chsv  of  Stowf, 
But  the judgmentin  this  cua^  vtaa  agalnvt  the  opj  Lion  Kaiuiui, 
who,  M Lonl  Ordinary,  tlHideel  Itfn  wnforaity  wivli  Qruct; 
and  Professor  Bell  records  bis  dtsapprolMtion  of  what  tUt  Courc 
did,  and  states  that  the  nft^liiul  dcc-is^Ion  [iiit^aniing  Omiit'c) 
appears  to  be  accordiua  tu  Imv,  Accnnlitijly,  StuMc'i;  civ-b 
slnmbersd  onnoUced  till  tlie  ivdvury  pC>  n^cigoi  ^UtttaL«r 
le^alcntioslticsrouiidUint.  DtJfllS  b^^OO^I^ 
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'  Some  othor  cues  tbftt  ham  iMen  refened  to  m  pUnly  In- 

SpUcable— Bain,  ud  Buccleagh,  and  Broadfoot,  wen  not 
lat  McutitioB,  but  about  the  validity  of  paytneots,  and  the 
paymeot  )o  the  last  mentioned  woa  made  in  the  ordinary 
courm  of  bodoeaB.  In  the  more  recent  case  of  Boss,  the  two 
vital  foctfl — vii.  of  the  debtor's  knowledge  of  his  own  insol- 
TUQoy,  and  of  there  being  an  intention  to  grant  a  preference — 
were  bdd  by  the  Court  to  bare  been  abwdoiMd. 

I  bold  Grant's  case,  thenifoie,  to  fix  the  law,  wUch,  mora* 
over,  rests  od  tiie  dearest  grounds  of  reason  and  juaticei 

If,  therefore,  tiie  defender  malnt^ns  the  creditor's  privity 
to  be  always  necessary  as  a  general  rule.  I  fhialt  him  wrong. 
But  It  struck  me,  in  the  course  of  his  argument,  that  he  rather 
abrank  from  maintaining  it  as  a  general  rule,  and  only  said 
that  his  piiTity  was  neoeoury  in  the  cireumatancea  of  this  par- 
Mcular  caae.  If  this  bs  the  idea,  then  it  depends  on  what,  in 
the  Court's  opinion,  the  ciicumstancea  are.  Kow  this  can 
create  no  difBculty  with  me,  because,  in  the>Er«(  place,  I  hold 
it  to  be  proved  that  the  defender  was  accessary  to  the  fraud, 
and  because,  in  the  tteond  place,  there  are  no  peculiar  circum- 
stances to  exclude  the  operaUon  of  the  ordinary  legal  rule  in 
the  case  liefore  us. 

It  was  urged  upon  w),  that  the  idea  of.  letUng  aside  a  prefer- 
ence merely  because  the  grantor  was  insolvent,  was  creating 
great  alarm  among  mercbaots,  who,  according  to  this  idea, 
could  never,  however  innocent  themselves,  be  sure  of  the  vali- 
dity of  any  security.  If  we  were  proposing  to  set  aside  a  secn- 
rity.merdy  because  the  granter  was  insolvent  when  he  granted 
ft,  tbia  alarm  might  not  be  altogether  groundleH.  But  it  is 
an  uttor  misapprebendoD  to  suppose  that  we  are  proceeding 
upon  any  such  priodple.  This  case  is  not  rested  on  the  mere 
insolvency  of  the  granter.  It  is  rested  on  the  &ct%  that  the 
insolvency  being  known  to  him,  he  made  over  nearly  his  whole 
property  to  a  person  placed  by  law  in  the  snspected  position 
of  ooQjunctioa  and  ooofidence,anddid  this  in  order  to  defraud 
therestof theoreditota.  ZtmaybecoDvenientforthefavoured 
creditor  to  think  that  his  innocence  makes  all  this  quite  right, 
bat  the  law  considers  the  case  of  the  other  creditors,  who,  be- 
udes  being  equally  innocent,  have  been  cheated. 

LordMurray. — 'TbiB  is  one  of  the  most  important  trials  which 
liave  taken  place  since  the  Jury  Court  wm  instituted,  and  the 
result  appears  to  me  most  satis&ctory,  wlietlier  wa  regard  the 
trial  of  the  facu  and  the  verdict  returaad  l^r  the  joiy,  or  the 
law  by  which  the  caae  has  been  ruled. 

I  agree  so  entirely  with  the  views  that  have  been  taken  by 
the  I^rd  Jnstice-Clerk  and  my  learned  brother  Lord  Cockburo, 
that  I  am  enabled  greatly  to  abridge  the  views  I  take  of  this 
very  important  case. 

Howie,  who  was  married  to  a  tister  of  the  defender  Ur. 
Wright,  carried  on  busioeu,  having  a  small  fortune.  He  en- 
tered into  some  transactions  with  Mr.  Wright  in  purchasing 
stocks,  which  Wright,  having  a  just  suspicion  of  ills  love  of 
speculation,  put  an  end  to. 

Howie  then  speculated  tm  his  own  account;  but,  while 
Wright  was  abroad,  Howie  bad  access  to  his  funds,  and  made 
use  of  them,  and  so  became  his  debtor  to  the  amount  of  about 
£10,000. 

Wright  demanded  payment  or  security,  which  Howie  put  off 
from  ume  to  time,  and  at  length  Howie  granted  a  series  of 
deeds  io  Wrif^t'a  favour  — six  in  the  month  of  April  1847 ; 
three  in  the  month  of  May;  two  in  the  month  of  June;  and 
two  in  the  month  of  July. 

A  considerable  interval  took  place  before  Howie  was  rendertd 
bankrupt ;  and,  taking  tliis  general  view  of  the  case,  if  Howie 
liad  fairly  granted  these  deeds  in  the  course  of  business  a  jury 
might  have  returoed  a  verdict  in  the  defender's  favour ;  but  i^ 
on  tbe  other  baud,  they  were  granted  for  the  express  purpose 
of  creating  a  preference  to  his  brother-in-law,  Wright,  at  the 
expense  <n  all  bis  other  creditors,  by  conveying  whatever  pro- 
perty he  bad  to  Wright,  leaving  nothing  wtiatever  to  his  other 
creditors, — then  the  jury  did  right  in  finding  that  tbe  deeds 
and  other  writings  libelled  on  were  granted  by  Howie  in  favour 
.of  the  defender,  ftandnlently,  to  disappmnt  the  legal  olaima  of 
his  prior  creditors. 

The  Court  held  before  tbe  trial,  that  it  wu  not  necessary  for 
tbe  pnrauers  to  prove  that  Wright  tbe  defender  was  cognizant 
(Mf  this  fraud  ;  for  it  was  held  in  tbe  case  of  Grant,  105  years 
ago,  that  although  the  persons  in  whose  fevour  tbe  deedji  are 
jfranled  whkb  constitutes  a  preference,  are  entirely  ignorant 
of  them,  it  is  oiough  Sat  the  pursuers  to  pfOTa  that  tiie  granter 


intcoded  to  give  an  illegal  prefareneB  to  eoe,  or*  tt  iii*^  ht,  te 
mora  creditors,  at  the  expense  of  others.  1%at  case  bas  bceu 
reported  by  Lord  Blchies  under  the  head  of  ftaud,  by  Lord 
Kaimes,  by  Lord  Kilkerran,  and  by  Falconer ;  and  all  agree  in 
reporting  the  circumstances,  that  the  parties  benefitting  ven 
entirely  ignorant  of  tbe  legal  ftaud.  It  is  a  iledsion  of  which 
the  law  of  Scotland  bas  reaaoa  to  be  proud.  It  established  d» 
law  of  Sootlaud  io  circumstances  where  the  defenden  were  en- 
tirely inuocrat.  Alihon^  tbe  defender  Mr.  WrigM  had  ne 
suspicion  of  the  undue  preference  which  Howie  intended  to 
give  bim,  bis  entire  innoceooe  would  not  hftre  been  suffiont 
to  validate  the  deeds. 

The  evidence,  however,  has  not  tnnied  oat  at  all  faTOuaUl 
to  the  defender  in  that  respecb 

No  doubt  at  one  time  Howie  aseerted  to  tbe  defender  ttut  he 
was  bis  only  creditor;  and  ft  that  had  always  been  the  ess^ 
there  would  not  be  the  quesUoo  now  before  the  Court. 

Tbe  defender  Mr.  Wright  appears,  from  his  letters,  to  have, 
been,  at  an  eariy  period,  very  apprehensive  of  tbe  unfortunsts 
result  Howie's  love  of  speculation  would  produce}  and  as  be 
found  it  no  easy  matter  to  obtain  security  from  Howie  Sat  tlie 
deht,  be  applied  to  Mr.  Montgomerie,  one  of  tbe  putom  U 
Montgomene  and  Fleming,  writcn  in  Glasgow,  to  act  for  him. 
The  correepondenoe  between  Ur.  Montgomwie  and  Ur.  Wright 
has  been  produced.  The  counsel  for  tbe  defender  tH^/nauA  to 
the  production  of  this  oorreapondenoe.  It  was  ■nqneatiooaUf 
confidential  in  one  sense,  for  it  was  never  meant  that  it  sbonld 
be  seen  by  any  person  ;  but  as  it  aSurds  the  most  conviodag 
evidence  of  the  alleged  legal  fraud,  the  pursuer  was  nndonhttfly 
entitled  to  reoorer  it,  and  lay  it  before  the  jury- 
Mr.  Wright  at  first  does  not  appear  to  have  admitted  llr. 
Montgomerie  into  bis  full  ooufidence,  b^g  desirous  to  aroid 
saying  anything  unfavourable  to  Mr.  Howie,  and  wrote  to  1ft. 
Montgomerie  that  be  had  not  any  doubly  or  fears  of  bis  sterling 
worth  and  honesty,  as  be  becomesgreatly  alarmed;  and  be  telb 
Mr.  Montgomerie  tbM  he  could  not  place  confidence  any  longw 
In  Mr.  Hovie^s  statements,  and  can  only  rely  on  things  altet 
verification  and  proving  the  fact. 

In  a  subsequent  letter,  he  expresses  himself  still  more  ded- 
dedly,  and  accuses  Howie  of  bad  faith  and  dupiidtf ,  and  mjt 
be  merits  no  consideration,  was  entitled  to  none— •and  that  as 
felse  delicacy  should  prevent  an  examination. 

Mr.  Mwtgomeiie  espUins  to  Mr.  Wright  that  tlrav 
sosretM  measnres  would  mily  do  misobi^  and  that  matteti 
could  not  be  hurried  without  givat  danger, — and  adds  tlus  mod 
important  remark — "  X  am  afraid  of  discussing  matters  by  let- 
ter, in  case  of  strong  measures  l)eing  taken  by  third  portica." 
And  he  expresses  a  wish,  that,  io  so  diflknit  a  business,  tbeie 
was  an  opportunity  for  a  pertomil  eonmuoung,  and  shews  tbs 
great  danger  of  interfering  with  the  stock  of  the  banks,  and 
mischief  that  might  arise  from  acting  preci^tstely.  It  is  en- 
dent  that  Mr.  Montgomerie,  from  his  knowledge  of  law,  Celt  it 
that  time,  that  if  any  at  tbe  measnres  wliioh  Wright  wished  to 
e&ct  had  oone  to  be  kuoirn,  they  would  have  destroyed  Ut. 
Howie's  eredit  at  ooa^  and  prodnced  an  immediate  seqMS- 
tration. 

It  is  impossible  to  explain  the  urgency  of  Wright's  letters  on 
any  other  principle  than  that  be  believed  that  Howie  was  oosi- 
pletely  baakrupt.  He  was  always  dissatisfied  with  Mr.  Hoot- 
gomeric  for  not  doing  more. 

It  is  evident  that  notldng  but  Mr.  Montgomeri^s  prudence 
could  have  accomplished  what  be  did  witbont  destroying  Mi- 
Howie's  credit  entirely,  and  leading  to  his  immediate  bsuk- 
ruptcy. 

1q  one  et  Mr.  Montgomeri^a  letters,  he  explidns  how  Hosie 
was  enabled  to  go  on.  He  says  on  tbe  SSd  ctf  July— "The 
bank  is  ignorant  of  what  his  been  going  on;  If  they  wers  to 
come  to  the  knowledge  of  even  a  part  of  what  bas  been  asdgnei, 
it  might  create  great  embarramment  to  us  alL" 

It  is  impossible  to  go  through  these  letters  wiUioot  disesvM^ 
ing  the  most  complete  evidence  that  Howie  was  engaged  ias 
plan  of  giving  Wright  a  preference  at  tbe  expense  of  his  ochtf 
creditors,  and  that  he  was  pressed  to  do  this  by  Jtx.  Itolp 
merie,  Mr.  Wriglit's  agent ;  and  lb*.  Mon^omerie  was  fnm 
by  Wright  to  take  even  stronger  steps  than  he  consinni  t> 
expedient  to  do.  In  this  way  Howie  went  on  d^g  UttiMto^ 
business,  but  avoiding  whatever  might  give  alarm  to  tfa9^|i>sk 
with  whidi  he  was  connected. 

If  Howie  bad  carried  on  a  great  badness,  of  wMeliftlUff 
veyuM.  Armed  onty^^  ByO^^gW*'*^' 
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have  been  urged  to  the  jary;  ud  if  Ostf  tbongfat  tiifi  tamno* 
tioDs  vera  any  way  fur,  they  would  have  prononnoed  »  dfffbr- 
ent  verdict.  But  they  were  perfectly  of  opinion  that  the  traoi- 
acttons  were  not  of  that  deflcriptioo,  and  they  returned  a  ver^ 
diet  wliich,  M  well  as  the  law  laid  down  by  the  Judge,  it  liable 
to  no  objection  whatever. 

Lord  ITood^— Under  tbia  motion  for  a  new  trial,  wh  hftTo 
not  only  to  oonidder  whether  the  Tvrdict  is  cuDtraiy  to  uvl- 
deDce,  bnt  also  the  exception  taken  to  the  direction  In  law 
jriTen  to  the  Jurj*,  the  last  btiing  matter  properly  before  as  at 
picsent,  although,  if  the  exception  should  be  ^Hallowed,  It 
tuay  be  oeoeHsaTy  to  present  a  bill  of  excepUona,  in  order  to 
citable  the  defender  to  appeaL 

In  reference  to  the  dlrtK:tion  and  exception,  there  has  been 
■I  good  deal  of  discussion,  both  upon  the  import  and  effect  of 
the  i<econd  Imne  as  adju»ted,  (for  it  ia  apon  it  alone  that  the 
verdict  has  been  Tetamed),  and  upon  the  law  of  the  case. 

Loohing  to  the  terms  of  the  tssae,  there  appear  to  be  only 
three  things  put  in  issue  in  eipress  words,  and  requiring  to  be 
proved  by  the  pursuer. 

1.  Tbttt  the  deeds  referred  to  were  pranted  by  Howie  to 
the  defender — aa  to  which  there  K  and  can  be  no  lUapute. 

2.  That  they  were  granted"  fraudulently. 

8.  That  they  were  bo  crnuted  to  disappoint  the  legal  rights 
of  vrior  creditors  of  Howie. 

Uoder  the  2d  head,  all  that  Is  in  direct  words  put  to  the 
jury,  is,  whether  the  deeds  were  g't^n^  frauduli-ntly  by 
Howie.  That  they  were  fraadnluntly  received  ur  taken  by 
the  defender,  is  not  pnt. 

Now  the  contention  of  the  pnrsner  is,  that  th<a  was  not  pnt 
becanse,  in  adjusting  the  Issue,  the  (/oort  were  clear,  not  merely 
that  fraud  on  the  p&rt  of  the  defender  was  not  necessarily  a 
thing  requiring  to  be  proved  bv  the  pursuer  to  entitle  him  to 
a  verdict^  but  that,  in  the  particular  case,  it  poeitlvely  was  a 
thin;;  he  did  not  requira  to  prove — so  that  thiH  was  made  the 
law  of  the  case — and  that,  therefore,  the  prexiding  Judge  at  the 
trial  was  shut  up,  as  it  were,  to  direct  the  jury  to  that  effect  in 
pcdnt  of  law. 

If  this  view  of  the  meaning  and  effect  of  the  Issue  were  to 

he  adopted.  It  Is  obvious  enough,  that  at  tUe  present  stage  of 
the  proceedings,  there  would  really  be  no  room  for  considering 
the  question  of  law.  But,  and  as  it  may  not  be  necessary  that 
the  case  should  be  dealt  with  upon  the  footing  of  the  pur< 
sner^  constroction  of  the  iasne,  and  as  the  qnestlun  of  law  was 
again  raised  at  the  debate,  and  not  prevlonsly  eettlod  by  ex- 
press  judgment,  I  may  be  flowed  shortly  to  notice  it 

If  it  is  maintained  on  the  part  of  the  defender,  that  in  every 
case  of  a  reduction,  at  common  law,  of  a  preference  in  favour 
of  a  particular  creditor,  on  the  ground  of  fraud,  it  is  essential 
to  success  that  the  receiver  of  the  deed  should  have  been  cog- 
nizant Of  the  fraud,  oi  binuelf  a  party  to  it,  I  think  the  plea, 
In  that  broad  and  unexceptional  fbnn,  is  clearly  not  well 
founded. 

Itseems  to  me  to  be  contraiy  to  principle  and  to  common 
Bense — and  1  conceive  it  to  be  opposed  to  authority — to  hold, 
that  a  preference  to  a  favoured  creditor,  to  the  disappointment 
of  a  prior  creditor,  (assuming  it  to  be  beyond  the  reach  of  the 
statutes  1621  or  1696).  shall  not  be  reducible  at  common  law, 
however  clearly  the  fraudulent  purpose  of  the  debtor  in  grant- 
ing ii  may  be  proved,  provided  only  that  he  has  so  contrived 
it,  that  the  creditor,  to  benetit  whom  the  fraud  has  been  com- 
mitted. Is  kept  in  ignorance  of  Its  progress,  and  hears  nothing 
of  the  matter  till  the  scheme  is  completed  by  execution  of 
the  necessary  deeds.  As  a  general  proposition,  this  would  ap- 
pear to  l»e  altogether  untenable.  I  should  say  the  general 
propadtion,  in  point  of  law,  la  jnit  the  converse  of  it — via. 
that  fraud  on  the  part  of  the  leoelver— at  least  any  frmnd  be- 
yond that  to  be  implied  or  inferred  from  the  acceptance  of  tha 
debtor's  frandulent  deeds— la  not  cnential  to  the  reduction  of 
the  deeds,  for  the  act  complained  of  is  the  act  of  the  debtor, 
and  his  conduct  In  doing  it,  whereby  the  injury  is  canted  to 
his  other  oreititors,  and  tli«  production  of  which  injury  is  to- 
tidly  Independrnt  of  the  innocence  or  guilt  of  the  fflvountd 
creditor.  To  what  ezeeptiona.  If  any,  the  legal  propodtion,  as 
so  put,  may  l>e  liable,  is  another  matter. 

The  case  of  Grant,  0th  Nov.  1748.  u  a  direct  authority  that 
deeds  of  preference  may  be  reduced  at  common  law,  wtien  there 
is  iiu  fraud  on  the  creditor's  part.  No  doubt  Ur.  Bell,  In  the 
u-xi  in  sapport  uf  which  that  deciidon  la  referred  to  (Com. 
2. 24BX  ft««ei  that  gueh  deeds  have  been  held  intfectual  on 


the  gtonnd  of  eoUuiion  or  eofwdoutMu  on  the  part  of  the  cre- 
ditor ;  bnt  it  Is  clear  from  the  whole  passage,  where  the  deeds 
are  designated  aa  spontaneous,  and  from  the  facts  of  Grant** 
case,  that  all  that  was  meant  to  be  signified  by  these  expres* 
sions  was,  the  "collusion  or  consciousness,"  which  is  Inferen- 
tial or  coustmctive  from  the  creditor  accepting  or  proposing 
to  take  beneKt  by  the  deeds,  as  fraudulently  concocted  by  the 
debtor.  It  is  true  that  a  different  view  was  adopted  by  tbe 
Court  in  the  later  car-e  of  the  Creditor*  of  Stoae,  (Aug.  1774, 
6  Brown's  Sup.  883),  altering  an  interlocutor  of  Lra<d£aimeB. 
But  Hr.  Bell,  In  noticing  that  decision,  (a  report  of  which  bad 
been  recently  published^,  observes,  that  "there  does  not  seem  to 
be  aground  for  such  alteration  of  opinion,  and  the  original  de- 
cision appears  to  be  uccurding  to  law."  So  that  here  we  have 
Ur.  Bell's  opinion,  tkat  the  deed  in  Stowe's'case  ought  to  have 
been  reduced,  In  conformity  to  what  be  bad  understood  and 
held  to  be  the  law,  and  disapproving  of  the  Judgment  pro- 
nounced, which  proceeded  on  the  ground,  "  that  as  Btowe  was 
not  bankrupt  in  terms  of  the  act  1696,  tiiere  <Ud  not  appear 
any  fraud  in  the  giving  an  heritable  bond  to  an  onerous  cre- 
ditor, without  thai  eredilor'M  knowing  it." 

Now,  while  there  are  tbeae  authorities,  and  those  of  Klnloch 
and  Cranston  noticed  by  your  Lordship,  on  the  one  hand,  recog* 
nistng  the  doctrine,  timt  whatever  other  elements  may  be  re- 
quisite to  the  reduction  of  a  preference  at  common  law,  tiiat 
of  fraud  on  the  part  of  the  recipient  is  not  an  eseentlid  on^— 
a  doctrine  which  i,  with  deference,  think  has  a  solid  foundation 
in  reason  and  sound  principle — I  do  not  know  that  the,re  is 
any  case  to  the  effect  that  it  it  essential.  Cases  have  Indeed 
been  cited  wliere  IC  is  said  to  have  been  found  that  a  prefer* 
enco  was  not  reducible,  there  being  no  fmad  on  the  part  of- 
the  creditor.  If  so,  it  would  only  establish  that  the  general . 
rale  is  not  absulutely  without  exception.  The  cases  can  go  no 
farther.  What  length  they  do  go,  i  shall  afterwards  take 
occasion  to  notice. 

Holding  It,  then,  to  tie  taw,  that  deeds  of  preference  may  be 
reduced  without  fraud  on  the  part  of  the  creditor,  it  would  be 
out  of  place  here  to  attempt— even  were  It  possible— to  state 
the  elements,  or  dl^reot  combinations  of  them,  that  riuD  be 
requisite  to  support  a  reduction,  or  where  the  presence  of  spme 
only  shall  be  sufficient,  or  the  absence  of  others  fktal  to  the 
challenge.  Certainly  the  deeds  mmtt  be  granted  by  the  debtor 
in  favour  of  the  creditor  fraudulently,  to  dlsappniut  the  legal 
ritchts  of  the  granter's  prior  creditors,  and  must  nave  that  effect ; 
—But  for  the  rest,  I  apprehend  that  the  liabtlity  to  reduction, 
must  in  truth  and  sntetanoe  depend  upon  the  completeneseof 
the  proof  of  the  grantor's  frand,  to  the  conclusive  perfecting  of 
which  there  may  be  certain  fkcts,  the  presence  or  absence  of 
which  will,  according  to  the  drcumstances  of  each  case,  be  of 
decisive  weight  one  way  or  another.  And,  in  this  view,  the 
conduct  and  proceedings  of  the  creditor  are  of  the  clearest  rele- 
vancy, and  may  be  of  great  m^eriaUty:  Imeantiiattbejmay, 
with  lefereoce  to  the  other  evidence,  be  of  the  utmost  impoit< 
ance  to  make  up  the  full  measoreof  proof  of  fraud  on  the  part 
of  the  bankrupt.  Buttheirrelevanoy  togotothejuryforthat 
purpose  Is  quite  a  different  thing  from  the  necessity  of  proving' 
the  creditor's  fraud  as  a  teparate  fact,  to  entitle  the  pursuer  to  a 
verdict.  In  the  same  way,  it  cannot  be  held,  that  the  actual 
and  utter  iaaalames  of  the  granter  at  the  date  of  the  deed 
must  be  proved,  althon^  in  every  case  of  the  kind,  the  state 
of  his  circumstances,  and  the  predicament  In  which  he  stood 
with  reference  to  hi*  property,  on  the  one  band,  and  bis  obli- 
gations on  the  other,  cannot  but  be  an  indispensable  element' 
In  making  out  a  case  of  reduction  on  the  ground  of  fraud  at 
common  law.  In  the  same  way,  I  do  not  consider  it  essential 
to  prove  that  the  creditor  was  a  oonjnnct  or  eonfldent  person, 
or  that  the  debtor,  from  the  date  of  the  deed,  ceased  to  transact 
business,  and  was  overtaken,  within  some  very  short  period, 
by  open  and  declared  bankruptcy.  But,  although  not  abso- 
lutely essential,  all  these  things  are  pUinly  matters  of  great 
importance  in  establishing  the  fact,  that  the  deed  was  granted 
by  the  debtor  fraudulently,  to  give  au  undue  prefennce  to  a 
particular  creditor,  and  thdr  absence,  ortbe  absenoe  of  one  or 
more  of  them,  may  be  conduaive  i^iUnst  it. 

I  am  perfectly  aware  of  one  class  of  oases  where,  in  general 
at  least,  the  want  of  fraud  on  the  part  of  the  creditor  Is  a  good 
oefence  to  an  action  of  reduction.  Bnt  these  have,  I  conoeive, 
no  application  to  the  present  case  :  I  mean  cases  of  a  payment 
in  cash  in  the  ordinary  course  of  busineB8,.by  which  thaflebt 
of  the  creditor  is  extingtifshed,^^^:^(f^|;i|ic9^)l@§^ 
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other  creditors.  These  cantie,  liowever.  rest  npon  ^nnds  and 
MOridamUoiisofA  special  nstore.  And  I  do  not  say  Chatthel-e 
may  not  be  otlwr  ouoa  In  whicli,  npon  r  ilfnilar  principle,  the 
aettif  the  debtor  In  tlie  ordinary  course  of  hnrinoas  would  be 
saved  from  challenge,  althoagh  tt  was  not  by  a  paynmat  In 
cash  that  the  crclitor  was  beoefited.  In  the  case  of  Broad- 
fimt,iflth  Dec.  1808,  Fac.  Col.,  which  was  referred  to  aa  an  in- 
stance of  cash  paymenU  haTinft  been  Btutalned,  the  payments 
Were  made  into  a  cash  account  with  a  banker,  and  taken  by 
hin  la  tho  ordluBTj  coarse  trf  opemttons  on  the  accoant.  and 
tiie  question  was,  not  so  much  whether  the  payments  could  be 
objected  to  as  well  made,  so  hr  as  regarded  the  interest  of  the 
banker,  but  whether,  although  good  i>ayments  to  him,  tfaey 
ooald  be  cluHentred  in  ho  fer  n«  iodfrectly  and  oonnequeDtially 
they-beneflted  the  cantloqer  for  the  casli-credit,  by  relierlng 
the  cautioner  from  the  claim  to  which  he  might  otberwise 
hsTe  been  liable  for  the  balance  that,  bat  for  the  payments^ 
«Wlld  luvtt  been  doe  to  the  bank  by  the  principal  debtor  on 
hh  banltrnptcy. 

Tbe«aRi«f  Ami  v.i!ritffeii,lSth  Jane  1880.  may  admit  of  ob- 
nerratitHit  as  having  perliaps  gone  a  step  brther  in  the  sHtne  di- 
BectionastbatofBroadfoot.  But  although  the  fiict,  that  tbtre 
was  tkm*  aeitbcr  avernent  nor  proof  of  knowledge  or  oollu- 
rion  on  the  part  of  the  creditor,  was  rested  on  by  Uie  msjoiity 
<tt  the  Conrt  as  a  ground  fbr  the  Jnilgment,  it  is  to  be  kept  In 
view,  that  it  was  found  by  the  interlacutor  of  the  Lord  Ordi- 
nary adhered  to,  "that  though  it  is  aveiTed  in  the  summons 
that  the  bankrnpt  made  the  trant>ferof  the  goods  to  the  defen- 
ders in  contempUtion  of  loipendiug  l>ankriiptcy,  and  for  the 
parposB  of  giving  tlw  defenders  a  preference  over  bis  other 
creditors,  these  averments  are  not  repeated  in  the  eoudeseen- 
dBbce ;"  and  the  case  was  marked  by  other  peculiarities.  There* 
tan,  attboOgfa  the  case  related  to  a  cash-credit  with  a  bunk, 
and  tike  aaiigomeut  of  the  goods  to  the  cautioner  was  to  enable 
MteanKOont  to  be  paid  up.  In  anitwer  to  a  demand  by  the  bank, 
'  which  was  done,  I  sboald  hesitate  to  adopt  that  declsioa  ait 
«a;4»Uofrity  for  holding  that  snob  a  trusaction  as  there  took 
ph^cs  woniiii  beoatue  of  th«  absence  of  fraud  on  the  part  of 
the  creditor,  be  protected  from  reduction  if  the  proof  of  fraud 
on  the  part  of  the  debtor  was  complete. 
'  And^fbcUHUviQ  CO  fur  ai  wnytMog  in'that  tMse  might  be 
nUcd  00  as  oounteaaneing  the  idea,  tiiat  in  cases  of  a  diffis- 
rent  descTlption,  if  the  security  obtained  by  the  creditoi  has 
been  given  upon  his  demand,  or  in  consequence  of  a  prior  pro- 
mise or  general  nildtit-taklng  to  grant  It,  it  will  thereby  be  ren- 
dered  nBchalkogeable,  I  most  demor  to  any  snub  dootrine. 
And  I  oonaidec  It  tho  more  necessary  to  advert  to  thfs,  because, 
in  the  able  argument  addressed  to  us  for  the  defender*  it  was 
made  a  point,  that  while  the  onerosity  and  jnstlce  of  the  debt 
for  which  the  defender  was  creditor,  was  beyond  dispute,  the 
bankrapt.  when  urged  to  give  secority  for  It,  bad,  by  letters 
in  tho  end  of  18M.  undertaken  to  gi  ve  security,  and  it  wm  only 
in  proMcation  of  Uiat  undertaking  that  the  deeds  under  ra- 
dactlon  were  executed  In  the  months  of  April,  Hayj  June,  and 
July  1847.  That  the  fact  referred  to  may  he  material  in  the 
quettloD  of  piDcf  of  the  debtor's  fraud,  is  undeniable.  But  I 
think  it  impoflHble  soundly  to  maint^n,  that  thereby  reduc- 
tion isescloded,  H,  in  the  ultimate  execution  of  the  deeds,  there 
hw  bc«n  no  ftaud  on  the  creditor's  pa*  t,  although  it  shall  be 
elcarly-establMied  that  Uie  debtor,  when  he  did  execute  them, 
did  BO  fraadnlently.  In  order  to  disappoint  the  legal  rights  of 
his  prior  crediton.  It  is  hardly  oeeessary  to  say,  that  a  case 
so  clrcntnBtauced  is  totally  different  from  one  where  so  instant 
security  bos  been  stipulated  for  as  a  part  of  the  original  trans- 
action for  a  loan  or  other  onerous  cause,  and  where  tM  secu- 
rity aftvwMdccnUitcAlM  simph'  in  ImplemeDt  of  that  obnga- 
tli«van]da  rednctb>»kiiiiditM  in  on  (he  ground  of  fraud  at 
common  law.  This  was  t^e  character  of  tho  case  of  Horn  e. 
Hay,  12tb  Feb.  1847,  apart  from  the  conclusion  of  the  action 
on  the  aet  IdSI . 

And  now.afber  faaeiagdwdtupon  tbelawof  the  case,  at  too- 
great  len^bi  it  wif  hp,.m&M  Uwdlscussion  it  widerwent  nt  a 
former  stage  of  the  cause.  I  return  to  the  terms  oC  the  second 
isnie  ;  anal  may  observe,  that  whatever  view  Is  taken  of  the 
effect  of  Its  tenns—whether  as  fixing  ainoluuiy,  that  lo  tt\h 
case,  fraud  on  the  pnvt  of  the  defender  did  mt  require  to  be 
proved,  or  leaving  it  as  matter  open  upon  the  wh(4e  evidence 
whether  it  wiu  necessary  to  be  instructed  or  not — it  is  clear  (o. 
me,  that,  having  regard  tu  the  law,  ^e  form  of  iuue  adopts 
cd  sftm  the  pioper  one  for  trying  that  i>oriion  of  tlie'cao#e, 


seeing  th^t,  if  it  cannot  be  maintained  as  a  rule  of  i«n»nai 
application,  that  tho  creditor's  fraud  or  collusion  mnA'he 
proved— which  I  apprehend  It  cannot — then  it  would  faavb 
been  manifestly  wrong  to  have  Inserted  in  the  tssoe  any. 
thing  about  the  defender's  fraud,  be<»U8e  that  would  have  put 
It  on  the  pnnnier,  In  order  to  his  obtaining  a  venlict,  to  prove 
what  might  not  be  necessary  to  entitle  him  to  It. 

But  the  terms  of  the  issiK^  bdnp:  thus  undoubtedly  the  apt 
and  fit  ones  for  trying  the  caw,  it  comes  to  be  snbetantiaHf 
of  no  importance,  in  my  view,  what  was  thdr  precixeeflecc 
If  it  wa»  to  ^nd  the  ease  to  trial  npon  the  (boting  that  It  was 
at  the  trial  to  be  held  a  fixed  point  fn  law,  that  the  porsRer 
was  not  called  npoii  to  prove  fraud  on  the  defonder's  phrt, 
then,  of  course,  the  direction  excepted  to  was  the  correct-Aw.  I 
should  rather  say— the  oolg  direcUon  which  could  be  glveu. 
And  I  am  opinion,  that'  it  would  be  of  no  enRse<rAeBfce  tM 
the  Judge  at  the  trial  was -tied  up  to  that  direcndn  Itflaii; 
because  I  hold,  that  in  the  present  ease.  If  the  jnfodt'x^-Vbi 
firaud  of  the  bankrupt  was  complete,  ft  wa.4  not  'reqtllMbr  «1» 
Co  prove  fraud  or  collusion  en  'thtf  -pait  of  the  cntdHor,  ihs 
receiver  of  the  deeds.  TaWng  H  "to  b*  law-,  thil  tt  iaildHil 
all,  but  only  in  certain  cftses  that  fraud  on  the  pAri  or  the 
creditor  mint  be  proved  to  support  a  reduction,  I  ba-^e  no 
doubt  that  the  pment  is  not  one  of  the  latter. 

Bat  whatever  might  have  been  the  views  of  the  Conrt  wbed 
the  imue  was  approved  of,  I  do  not  Icnow  that  we  arv  neces- 
Hitated  to  hold,  that  the  meaning  contended  for  by  the  pur- 
suer was  BO  absolutely  stamped  upon  It,  that  tt  was  not  left 
open  to  the'defender  to  maintain  at  the  trial,  not  tbat,  lamer- 
taUy,  fraud  on  the  creditor's  part  required  to  be  proved — lor 
that,  I  think,  was  excluded— hut  that,  in  the  partiaUar  case,  It 
did  require  to  be  proved.  The  issue  may  admit  of  that  cui- 
stmction.  Bnt  what  then  T  My  opinion  remains,  that  assnm- 
fng  the  law  not  to  have  been  tlxed  by  the  terns  of  the  issue, 
the  direction  given  was  right,  and  the  exception  bad. 

In  one  view — and  I  ooncc-ive  tt  to  be  the  Just  nne — the 
matter  of  the  defender's  fraud  or  collarion  resolved  Itself  into, 
a  question  upon  the  whole  evidence,  whether  such  fmod  or 
oollnsion  required  to  be  proved  to  make  upafoUiUKt  AilHctent 
proof  of  the  bankrupt's  fraud,  and  then^  the  direction  vna  M 
appropriate  direction,  being  no  moi<e  tban'tMs/tfaict  nttmnDg 
fraud  on  the  defender's  part  not  to  have  t<een  iostructed,  yet 
if  the  Jury  were  satisfied,  npon  the  evidence  adduce<l,thsitibe 
fraud  of  the  bankrupt  was  j'uky  proved,  that  was  sufBclebt  to, 
entitle  the  pursuer  to  a  veidict,  It  not  being  necesMUTtlni  lit' 
should  also  prove  fraud  or  odludon  on  the  part  of  tiie  defen. 
der,  and  it  being  left  with  the  jury  to  »ay  whether,  aKheslgll 
there  might  be  no  such  prooC  tbet%  nevertheless  war  net 
ample  proof  of  fraud  on  the  part  of  the  bankrnpt.  Ae  fbiwi 
on  thi!  part  of  the  creditor,  the  receiver  of  the  preference,  bnet 
in  law  absolutely  essential  in  all  cases,  of  course  a  dlrcctiuD 
that  It  WOK  not  naoeMtr  cotUd  not  absolntely,  and  in  dM  ab* 
stract,  be  a  wrong  direction ;  and,  therefore,  if  the  prcHentww, 
as  respects  the  point  of  the  defender's  fraud,  came  to  be  io  <fa« 
position  I  have  stated,  there  could  be  no  ground  forthe  excep- 
tion as  taken,  which  is,  rimply  tbat  the  direction  was  erroneoas, 
because  the  Jury  were  told  in  point  of  law,  '^thstfMnd'oo'lbtt 
part  of  Wright,  or  colturion  between  him  and  Howtc  win  ftbt 
necessary  to  be  proved  to  entitle  the  poMBet  to  «  veifA^'iader 
the  second  hsoe." 

But  supporing  that  what  was  meant  by  tfa'6  ex^eptioa  mt 
tliii,  that  in  the  preaent  ca»e,  f^ud  or  ccdlasidn  oh  thfe  pan  tif, 
the  defender  re<^u)red  to  be  proved,  not  in  >o  fkr  as  ^  1iM  of' 
the  evidence  might  be  such  as  to  render  it  necessary  iil'DHfer 
to  make  up  a  proof  of  the  Inaikngtt'*  fk«od,  but  at  «'  tiftr^ 
and  sndyMMMf  foot  witboni  imiCnietlob,  of  vbhAi  tlii  nnMif 
coaM  not  be  entitled  lo  a  verdict,  then  X  apprekenirtW w 
proper  course  wsB  not  follo«ed,-and  that  the  exception  ^h^etf 
most  be  disallowed.  The  proper  course  was,  not  stm^y  flrartw 
objected  to  the  direction  given,  but  to  have  required  tBtttt*' 
as  contended  for,  to  be  laid  down,  and  if  it  was  not  ffott^lIhA 
to  have  excepted.  Bnt  again,  and  gmnting  tbat  Uds  Ud^tdC] 
been  Aeoessary,  and  tbat  the  exception  aa  taken  v*s 
holding  the  ground  of  exception  to  be,  that  in  tMt' 
jury  uUi^it  to  hare  bt-en  told  that  direct  proof  of  fini 
[mrt  of  the  dander,  as  a  separate  bet,  was  ttece^ ' 
opMion  ^t  the  exception  was  not  good,  and  fuf  'l 
OM  tile  present  it  not  a  case  in  which  the  laiT ' ' 
tbete  sbaH  be  fraud  or  ootluslon  on  tite  d 
poit  Mw  reduction  of  a  m^ft^E^tpg^iMiif  I 
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thii  nieiir,  I  tm  aaly  uscoting  to  that  whiuli  at  one  time  tli« 
d«£eBd«r  himwlf  (uthougb  he  majr  have  iiiiioe  found  it  conve- 
nieot  to  take  a  differeut  one;  pressed  upon  the  Ouart ;  fur  at 

the  dfscuRiion  on  the  objection  stated  by  htm,  on  tite  pvrnnd  of 
cnnfldentulUv.  tn  the  piir^iier's  motion  for  pruductioa  of  the 
letttrt  of  the  d^endtr  and  Att  ageilt,  it  wtii  anxiously  urged  in 
aupport  of  the  objection,  tliat  the  fraud  i>f  the  defender  wm 
wbnitr  beside  the  merits  of  the  case,  which  depended  entirely 
upon  the  fraud  of  tlw  hankmpi,  not  on  the  fraud  of  the  dcfen- 
tier,  and  that  the  hut  was  irrelevant  t<i  bn  inquired  Into,  Ko 
cloubt  Uie  resistance  of  the  defender  to  the  production  calle<l  fur 
waa  naiiuccetsrul,aBd  not  only  so,  but  the  letters  were  admitted 
as  evideiice  for  the  pursuer  at  the  trial.  But  neitlier  tlie 
decision  upon  the  objection,  nnr  rbe  ruling  in  r^ard  to  jt  at 
tlie  trial,  are  in  the  slifchtest  degreo  inconaisteot  with  its  beinff 
tbe  latr  of  the  case,  that  the  pursuer  did  not  require  to  prove 
fraud  OB  the  part  of  the  defender — and  for  this  reason,  that  al- 
Fbungh  tbe  defender's  fraud,  as  a  separate  and  distitwt  element, 
might  be  quite  unessential,  his  actings  and  proceedings — or  it 
may  be  his  fraud,  if  there  was  fraud  on  his  part — might  be  of 
the  last  materiality  in  the  proof  of  tlie  fraud  which  it  was 
essentitd  to  instruct,  viz,  tbe  fraud  of  the  bankrupt.  It  was  all 
matter  to  go  to  the  jury  fiar  their  ooosideration,  (with  luob  ex- 
]ilaiiatiotls  as  the  presiding  Judge  might  think  it  proper  to  ac- 
company it  with),  in  deliberating  upon  what,  in  terms  of  the 
second  issue,  ia  there  put  in  issue,  and  upon  which  they  required 
tu  make  up  tlieir  minds  in  rctuniing  their  verdict— just  as  the 
fact,  that  tbe  bankrupt  and  defender  stood  in  the  relation  of 
conjunct  or  conflflent  persons,  altliougli,  on  the  one  hand,  not  a 
necessary  fact  to  sustain  the  chitllenge,  or,  on  the  other,  deci- 
sive in  support  of  it,  was  a  relevant  and  not  unimporunt  fact 
for  the  jury,  along  with  tite  rent  of  the  evidence,  io  considering 
whether  tlie  bankrupt  had  granted  tlie  deeds  under  reduction 
In  favour  of  the  defender  fraudulently,  to  disappoint  the  legal 
lights  of  prior  creilitors. 

Thus,  then,  I  am  uf  opinion,  that  in  every  view  the  excep- 
tion to  the  direction  in  point  ot  law  ia  ontbun.led. 

With  r^ard  tu  the  rcmainiog  parts  of  the  case  embraced  by 
the  defender^*  motloa,— 

'"1. "lam  of  opinioa  that  the otnectlon,  on  the  grottud  of  con- 
fidentiality, tu  the  admisflibility  of  the  letters  ofered  in  evidence 
by  tbe  pursuer,  was  properly  overruled. 

.  a.  I  am  of  opinion  that  there  is  no  ground  for  setting  aside 
the  verdict  as  being  contrary  to  evidence.  I  Udnk  the  verdict 
is  nut  contrary  to  evidence,  but  in  accordance  with  il—tbeevi>  * 
dence,  to  my  mind,  fiilly  InstruetiDg,  that  the  deeds  under  reduc- 
tion were  granted  hy  the  bankrupt  to  the  defender  franduleuily,' 
to  disappi^nt  the  legal  rights  of  the  bankrupt's  prior  creditors, 
which  was  all  that  it  was  incumbent  oo  the  pursuer  to  establish. 

The  character  of  the,  case  as  exhibited  in  the  evidence,  by 
the  proof  it  affurda— of  the  occupation  of  tbe  bankrupt,  whicti 
was  thM  of  a  mere  speculator  in  stocks  of  all  descriptions, 
which  CM  only  be  said  to  have  tnade  him  a  trader,  to  tbe  effect 
that  be  was  within  tbe  descriptiuti  of  peraons  whose  estates 
mlitht  be  sequestrated,  and  which  was  admirably  calculated  to 
bring  his  affairs  into  a  predl^aoient  for  tite  application  of  that 
remedy— -of  the  aaieta  and  property  Iwlonging  to  him,  which 
cun>iated  almost  entirely  of  shares  in  almost  every  variety  of 
Bpeculative  sbMik  then  afloat--of  the  state  of  these  etocka  in 
1840  and  1B47,  when  the  flratof  the  deeds  In  queetion  was 
RTauted.  and  from  that  date  onwards— tbe  maiiuer  In  wluch 
the  vxecotion  of  these  deeds  was  brought  about,  frum  the  first 
ot  them  in  April  184?,  till  tbe  last  io  July  uf  the  same  year, 
and  the  intention  with  which  they  were  granted,  and  the  e^t 
wbici)  they  produoed  in  traniferrlng  to  the  defender  the  whole 
of  the  bankrupt's  property  over  whicli  ha  had  any  command, 
with  the  exertion  (afierpajinKprefiBraUeelaitna)uf  jei7n:  6*^ 
and  tberebj  withdrawing  it  Rora  the  Joat  <dalms  of  all  his 
otlter  creditors— and  flnall/,  tlie  way  in  which  tbe  bankru|H, 
notwithstanding  the  inextricable  stata  of  euibarrassnient  in 
which  his  afhira  were,  and  which  he  cannot  be  held  to  have 
been  ignorant  of^  whatever  may  lie  the  representations  lie 
cboee  to  make,  was  kept  afloat,  and  the  final  catastrophy  »f 
open  baiikruptoy  and  aequestration  ddayed  till  April  L84ti  :— 
all  this,  by  wUcn  the  ease  ia  so  manilestly  dislingaislied  from 
tlioae  to  which  it  has  been  attempted  tu  be  assimilated,  baa 
beus  faUj  explained  in  the  opinions  already  delivered  t  and  aa  X 
enticdy  agree  in  the  ubservatioos  that  have  been  made  upon 
tbe  evidence,  and  the  reasons  that  have  been  assiuned  for  wmu- 
ing  Io  theaame  ounclosiun  as  tliat  at  which  I  have  arrived, 
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I  consider  it  unnecessary  to  dwell  farther  opoo  tiie  fanport  of 
the  pvoof,  or  du  nxHe  tlian  state  my  coneorrenor. 

Sule  discharged — Exeepitotu  diaallotvetl. 
Prttidinff  Judge,  Lard  Jiat\ce-C\<irk.~Acl.  Dean  of  Faculty 
(Inglis),  Broun ;  T.  Sprot,  W.8.  Agent.— AU,  Penney.  Deas, 
Frasei  i  Andrew  Howden,  W.S.  AgaU^.  Cto*,— (W.a,T.) 

dth  March  18S3. 

SnOIfD  DlTBlOH. 

Mrs.  Gbace  Stbbl'  or  Kbwbiooiko  iS;  others,  Furtmrs, 
V.  JoHH  PcBSBLL  A  otAuon,  Dtfindta. 
Eldkk  d^  IStebl,  Pwrmiersj  v.  Pucbeu.  &  others, 

Defenden, 

Vesting — Trust — Ti  ust-Det-d — Consirurtion  — £y  a  inut-detd 
and  uttlewutU  it  warn  provided,  that  certain  anmmitiee  ahoatd  bw 
paid  to  the  tnMer'a  Iwe  stsfers  and  hie  mieee,  the  ekare  qfa  de- 
«*aaer  beimg  declared  divieible  eawHjf  the  ■vrvieors  e^aaiijf,  but 
ike  Kiice't  annuity  vaetuver  to  exceed  £4^  AJtm-pmymmd  ^ 
theannuUiea,  it  wat  provided  that  the  annuai  free  produce  tht 
tfuu-jund*  should  Mong  to  the  tru^ltr'e  ntpktw  i  that  0»  the 
niece'e  aaaaily  amounting  to  £40,  the  nephew  thoutd  grant  a 
bvnd  binding  himulf  ia  pagment  to  her  of  that  sMa  gearfy,  and, 
om  her  deceaie,  of  £ttfX)  to  her  chUdren,  and  failing  iitue  of  her 
hodf,  to  himeelft  and  that,  **  afier  executing  lite  purpoee*  nf 
the  truett"  the  rceidue  of  the  Irutt-eitate  ehoutd  belong  to  the 
traeter'e  nephew  aad  the  heira  of  hia  bodjf;  whom  failing,  to 
the  tru$tct*a  ni^: — TVrMf  iff  deed  under  which,  (ae  nephew, 
having  jtredeceated  the  niece,  and  one  of  the  other  onaiu'taii/a,, 
without  having  executed  ang  bond  a$  firavided  for — Hrlif  tftut 
the  fee  of  the  residue  of  the  Iruat-etlule  became  veUed  in  ium 
before  Ate  death.  .  ,  , 

The  late  George  Werrodi;  by  dispoidlioii  and  eMtle- 
ment  dated  21st  June  1799,  disponed  to  James  Warroeh 
his  brother,  and  fiuling  biiD  by  decease,  tq  Dr. 
Warroch  PurseU  hia  nei^w,  or  sadi  of  them  as  Mipald 

happen  to  snrvive  hin,  and  accept  of  the  trust,  and  the 
heir  of  the  survivor,  Ms  whole  propertjj  heritable  and 
moveable,  for  these  purposes:—!.  Payment  of  debts, 
&o.  2.  Payment  of  uiDuities  of  £2o  each  to  his  asters 
Aoti  and  Guphemia  Warroch,  of  an  annuity  of  £20  to 
Dr.  John  Warroch  Pursell,  during  the  life  of  James  War- 
roch, and  of  £'Z0  to  Catherine  Pozton  JE^trsell,  subse- 

rintly  Mrs,  Gowan,  sister  of  Dr.  Puraell,  dnitag  her  life; 
taring,  th^  in  ease  of  the  dooease  of  any  of  the  annui- 
tants, the,^niinitiefl  providod  to  those  deoeanoff  shutdd 
belong  to  the  sorvivors  equally, — ^it  bang  pnmcud,  how- 
ever, that  Mrs.  Gowan's  annuity  shonU  in  no  araat  ex- 
coed  £40  sterling  by  tbe  fitUin^  in  of  the  aanoitieH;  mid 
that,  after  payment  of  the  anntuties,  the  annual  free  pro- 
duce of  the  trust-funds  should  belong  to  James  Wacroch 
faimaelf  during  his  life.  3.  It  was  provided,  that  on  the 
decease  of  James  Warroch,  Dr.  Flirsell  should,  besides 
the  above  annuities  to  each  of  ihe  truster's  sisters,  pay 
to  them  equally  £20  sterling  yearly,  and  failing  any  m 
them  by  decease,  it  was  provraed,  that  the  shareof  those 
deceasing  should  belong  to  the  sarviTors  equally,  and 
that,  after  payment  of  the  annuities,  the  free  annual 
produce  of  the  trust-funds  should  belong  to  Dr.  Pursell. 
4.  That  so  soon  as  Mrs.  Geiraa'a  anoily  should  amonot 
to  j£40,  and  which  snm  H  was  severto  eieeed,  Dr.  Por- 
aell  should  execute  a  bond  binding  hims^  to  make  pay- 
ment to  her  of  the  annuity  of  jSIO,  in  full  of  her  Aard 
of  the  ^nst-fiinds,  and  to  make  payment  after  her  dorth 
of  X600  to  any  child  or  children  lawfolty  procreated  of 
her  body;  and  failing  such  issue,  it  was  provided,  that 
the  bond  should  be  taken  to  Dr.  Pursell,  and  hii  J^^Dv- 
whatsnever,  whom  failing,  to  the  truster^s  own  nearest 
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faein  and  aasigoees ;  and  for  saoarity  of  the  payment  of 
the  anomtj  and  sum  of  ^800,  Dr.  Pnnell  was  taken 
bonnd  to  infefl  bis  nster,  for  behoof  of  herself  and  chil- 
drea.  6.  After  ezeenting  the  porposes  of  the  tmst, 
it  was  provided  that  the  free  residue  of  the  tmst-funds 
should  pertain  to  Dr.  Piusell  wid  his  hors  whatsoeverj 
whom  fiUIing,  to  Mrs.  Gow&n  uid  her  heia  ThatBocver, 
whom  fiUiing,  to  George  Warrooh's  own  nearest  heirs 
and  asaigDees  whatsoever. 

'  George  Warroch  died  on  16th  July  1803,  without 
issue;  and  James  Warroch  having  declined  to  accept  of 
his  tmst,  George  Warrooh's  estate,  heritable  and  move- 
able, was,  down  to  the  time  of  Us  death,  managed  by 
Dr.  Pursell. 

Dr.  Pursell,  who  snrvived  James  and  Ann  Warroch, 
died  in  April  1835,  without  issue,  and,  although  'Sin. 
Oowan's  annuity  had  reached  -£40,  he  had  &iled  to 
execute  the  bond  for  X800.  He  left  a  dispontion  and 
tnut-deed,  dated  26th  March  1822,  whereby  he  disponed 
to  trustees  and  executors  all  his  heritable  and  personal 
estate,  and  specially  certun  subjects  therein  describes, 
for  the  following  purposes: — 1.  Payment  of  debts,  &o. 
2.  For  payment  of  the  annual  free  proceeds  of  his  troAt- 
estate  to  his  father  and  mother,  or  the  survivor.  3.  On 
the  death  of  the  longest  liyer  of  his  father  or  mother, 
his  trustees  were  directed  to  make  payment  of  the  free 
proceed?  to  Mrs.  Gowan,  his  aster.  4.  At  the  first  term 
after  his  sister's  decease,  he  directed  his  tmoteeB  to  divest 
themselves  of  the  trust-estate,  and  convey  it  to  the  heirs 
of  her  body;  and  in  the  event  of  failure  of  such  issue,  his 
trustees  were  directed,  at  the  first  term  after  his  sister's 
dtweuo,  to  denude  of  Uie  trust-funds,  and  pay  them  over 
to  the  children  of  his  three  coomns,  Sarah  G«e  Warroch 
or  Hunter,  Barbara  Warroch  or  Steel,  and  Catherine 
Warroob  or  Strange,  in  the  shares  therein  mentioned. 

Messrs.  AnM  and  Smith,  two  of  the  trustees  named, 
accepted  Dr.  Pnrsell's  tmst. 

Mrs.  Gowau  made  up  titles  to  the  heritable  property 
left  by  George  Warroch,  as  his  heir-at-law,  and  was  in- 
foft  therein,  ^m  died  in  October  1849  without  issue, 
Enphemia  Warroch  having  predeceased  her. 

Dr.  Pursell's  trustees  raised  an  action  of  multirle- 
pcdnding,  declarator  and  exoneration,  stating  that  they 
were  desnrous  to  convey  and  pay  over  the  reudue  of  Dr. 
Porsell's  trust-estate,  and  any  balance  in  their  hands 
that  might  be  held  to  belong  to  Oeorfte  Warroch's  trust- 
estate,  to  the  party  or  parties  entitled  thereto.  The 
hnit^le  estate  of  George  Warroch  ws  not  included 
in  the  revised  condescendence  of  the  fund  in  m^io,  the 
ruaers  staUng  that  that  heritable  estate  was,  at  her  death, 
vested  in  Mrs.  Gowan  in  fee-simple. 

Thereupon  Mrs.  Newbig^ng  and  others,  the  beneficia- 
ries, or  representatives  of  beneficiaries,  under  Dr.  Pur- 
sell's trust-deed,  raised  a  summons  against  John  Pursell, 
Mrs.  Gowan's  heir-at-law,  and  Dr.  Pursell's  trustees, 
eoncluding  to  have  it  found  and  declared,  that  whether 
the  titles  made  up  by  Mrs.  Gowan  to  John  Warroch's 
heritable  estate,  were  made  up  for  the  purpose  of 
vesting  the  subjects  in  herself,  as  trustee  for  behoof  of 
Om  bwefimaries  under  Dr.  Pursell's  tmst-deed,  or  with 
the  view  of  evacuating  the  destinations  in  the  trust-deeds 
of  G^ne  Warroch  and  Dr.  Pumll,  John  Pnrsdl,  her 
heir-at-uw,  was  bound  to  comej  the  snltjects  ibr  distri- 
butioD  in  terras  of  Dr.  Pumdl's  tnut-deed;  and  that 


the  subjects  belonged  to  the  pursuers;  and  in  csm  nf 
John  Pursell's  refusal  so  to  convey,  the  summons  con- 
tained a  conclusion  for  decree  of  adjudication  of  the  aob- 
jects,  and  of  reduction  of  Mrs.  Gowan's  titles. 

Steel  and  Elder  raised  a  sununons  of  declarator  to 
have  it  found  that  the  rendue  of  George  Warroch's 
estate,  so  far  as  it  connsted  of  heritage,  never  vested 
either  in  Dr.  Warroch  or  Mrs.  Gowaa,  and  now  be- 
lonjnd  to  them  as  his  heiiHit-law. 

The  two  declarators  baring  been  coDjoined,  the  Lord 
Ordinory  pronounced  the  following  interlocutor: — 

**  Knds  that,  aocordiDg  to  the  sound  oonrtmeUo*  and  tru 
meaning  of  the  late  Q«orge  Wtrroch't  tmtt-dUpMltloo  and 
deed  of  leulemeDt,  dated  SlBt  June  1799t  the  fee  of  tbt  frn 
resiijoe  of  thu  tratt-fuDds  became  vested  ia  the  now  deoeMed 
Dr.  John  Warrucli  Pursell :  Finds  that  the  right  whkb  bid 
M  vested  in  tiie  niA  Dr.  John  Warroeh  PoneU  was  efltotuIlT 
convmed  br  hit  tmst-dispoiltloQ  and  deed  ct  settlancm,  dnd 
26th  March  1889,  for  behoof  <tf  the  benefldarietUietvlDntiiMi): 
Find«  that  a  title  to  the  hertuble  lutgectt  fonnerly  belo«|tiiv 
to  the  tud  George  Warroch,  was  made  up  in  fee-airaple  bj  tbt 
Ute  Catherine  Faxton  Furaell  or  Gowan :  Finds  tliat  toe  de- 
fender John  Pursell,  who  is  her  nearest  and  lawful  lisir,  ii 
bound  to  conv^  over  the  foresaid  heritable  solvectf  for  dirtti- 
button,  in  terms  of  ^  said  Dr.  John  Warroch  Pursell's  trsrt- 
dispodtion  and  deed  of  settlement;  Therefon,  in  the  dedft- 
raior  at  tiie  instance  of  Grace  Steel  or  Newbigging  and  otboit 
repels  the  defences  for  Elder  and  Steel,  and  tbe  defoneet  for 
Jubn  Pursell ;  and,  to  tbe  extent  of  the  above  flndtnga,  decnw 
and  declares  in  terms  of  tbe  cooelusions  of  the  acttoii :  And 
in  tbe  declarator  at  tbe  instance  of  Elder  and  Steel,  sostaiiii 
the  defences,  and  assoilxiee  tbe  defienders  from  ttie  coadBrinai 
td  the  action,  and  decerns ;  reserving  to  tlie  parsoan  te  nan 
for  farther  findings,  if  neoeasarj,  in  terou  of  the  alMnMtfc 
conclusions  of  tbe  first  deolarator ;  aod  in  tiie  meaattOM  w- 
serves  all  question  of  expenses. 

"iVo/a — The  fund  in  dispute  eonsists  of  the  resUBearths 
trust.«state  of  the  deoeased  Qforge  Warroch,  who  died  oaiau- 
ried  in  1603,  leaving  a  tnut-dl^cMtion  and  deed  of  asulemot 
dated  21at  June  1799. 

"  For  this  fond  there  are  three  competitors— ->Ej  at,  Mrs.  Grace 
Steel  or  Newbiggin^r  and  others,  who  claim  as  beDeBeiariss,  or 
representatives  nf  beneficiariei,  nnder  a  deed  of  settletaeat  «f 
Dr.  John  Warroch  Pursell,  who  was  institute  or  residoair  dis- 
ponee  under  Mr.  George  Warroch's  trast-dispositioa ;  mmw^ 
John  Pursfll,  who  claims  as  heir-at-law  of  Citberioe  fattoa 
Pursell  or  Gowan,  tb«  alleged  condilioiiM)  institute  in  the  saM 
trust-disposition ;  aod,  third.  Steel  and  Eider,  who  cUia  ai 
nearest  and  lawful  heirs  uf  the  said  George  Wurocb,  the  tes- 
utor.  Tlie  only  diflSculty  felt  by  tlie  Lord  Ordioaiy  rclatn 
to  the  competition  between  tlie  first  and  aeoond  cUimsDU. 
The  clnim  of  tbe  third  seems,  in  any  view  that  can  be  taken  of 
it,  to  be  untenable. 

"  The  competition  first  arose  In  a  maltiplepofaiding  at  &t 
instance  of  Dr.  Pursell'i  trustees ;  but  in  order  to  exf^oate  the 
rights  flf  parties,  two  actions  of  dedaratM*  were  raised,  tbeuae 
at  the  Instance  of  the  first  claimants^  Mrs.  Grace  &td«l  skI 
(itbers,  and  the  other  at  the  instance  of  tt>«  third  elainMtat*, 
&t«el  and  Elder;  and  as  it  was  found  that  mooh  conplicatua 
would  be  avoided  ia  tbe  multiplepoinding  if  the  genera)  puiiK 
raised  in  the  dedamtors  were  first  decidod,  tlie  Lwd  Ordbiaijr 
consented  to  otmjda  tbeee  two  proceasea,  uuj  to  dispose  of  llMi 
in  the  first  Initaoce,  leaving  the  dainis  to  be  sahnQtientlj  ad- 
justed in  the  maltiptepcunding. 

"  The  leading  point  for  conaideration  Is  a  qoestl<ni  of  mt- 
ing.  It  most  therefore  be  dealt  with  as  a  question  of  iaiwt- 
tloD,  and  regard  most  be  had  to  the  general  objeota  id  Uk 
tiost-diaporition,  as  well  as  to  its  particular  proriskia^  toesdtr 
to  af«ertain  what  the  testator  truly  Intended. 

«'  It  is  pltuu  that  one  principal  object  which  the  tesMdrlHl 
in  view,  was  to  fovour  Dr.  PunwlL  Ua  was  the  jsrssea  jmi/Hi^ 
in  the  deed.  He  was  to  receive  an  annuity  dnriagjke^f^ 
time  of  James  Warroch,  the  brother.  On  James  Waieill'^ 
dt-ath.  he  was  to  draw  the  free  income.  .  After  paymdMnlldn 
aonuit  - 
whole 
belong! 


DT  THE  GOUBT  OF  SESSION,  &e. 


319 


the  toUtor't  dadre  to  fiivotir  bim  prtierMj  to  all  Ub  other 
RUtioDf ,  then  csn  be  no  reasonable  doubt 

"taideedbaTiogiQcb  a  purpoee,  it  ianotreadllfto  be  pre- 
nmed  that  tbe  mere  making  proTisfoDS  for  tbe  pajrmeot  of 
aDDuities  would  have  tho  efiect  of  soapcndiDg  tbe  Testicg  of 
tbe  fee  nntil  tbe  death  of  ooe  and  all  of  the  anDuitflDts.  An- 
Duitlet  are  of  the  natDre  of  burdens ;  and  althongh,  Ulu  debts 
or  other  ooeroiu  obligatlooi,  their  payment  Is  made  one  of 
tlw  primary  purposes  tbe  trust,  yet  the  existence  of  burdens, 
flc  tbe  oreatioQ  oi  a  trust  wi  th  a  Tie  w  to  tlieir  secaiity,  does  not 
DM(«arily  interfere  with  the  testator's  intention  to  giTe  to 
tiie  Rsidnory  dtsponee  an  immediate  Tested  interest  in  the  fee, 
nbject  ot  connie  to  that  burden, — tbe  full  beneficial  enjoyment 
being  postponed  till  the  payment  of  the  debts,  or  the  lapdng 

ttisuBDlUw.  AccoraiDgly,  there  are  many  cases  in- which 
tl  hu  beea  docidod,  th^  where  there  is  nothing  else  is  the 
daederineiDg  an  iotenifon  to  suspend  the  Testing,  the  ezis> 
ttooe  of  annuities  will  not  preTent  a  tuminalim  legatee  from 
lequtriiig  ao  immediate  dinpoeable  interest  in  the  fe&  It 
itoald  be  oareasonable  to  bold  that  tbe  granting  an  annuity 
totierTSBtor  ftrelatin  should  bavo  tbe  effect  ttf  kee^nga 
funily  seltleBURt  Id  abmance  till  the  annuitants  death. 

particular  provwons  of  Oeorge  Warrooli's  deed  of 
feUlement  appear  in  like  manner  to  the  Lord  Ordinary  to 
iodicate  that  he  never  mi«Dt  or  intended  that  there  was  to  be 
any  such  sn^oded  vesting,  but  the  reverse.  The  first  pur- 
pose (rf  the  trust  is  for  the  paymeot  of  debts,  and  tbe  second 
fat  tbe  payment  of  cerii^n  annuities,  and  the  annual  free 
iunme  to  Jamas  Warrocb  during  his  llfbtlme.  Tbe  third  pro- 
Ttdoo  ia  peculiar  :  It  directs  and  appoints  Dr.  Fan«II,  not  qua 
trustee,  but  Individually,  on  tbe  death  of  James  Warroch,  to 
pay  as  additional  annuity  of  £20  equally  among  the  annul- 
tSDta,  (bebg  ao  aonoity  of  tbe  same  amount  with  that  which 
bad  been  previously  payable  to  himself),  and  then  declares, 
lUt  after  payment  of  siijd  annuities,  the  annual  free  produce 
Ml  pertain  and  belong  to  himselt  The  free  income  was  not 
udsoTBr  to  Dr.  Farsell  merely  during  bis  life,  as  was  pro* 
Tided  for  lu  the  case  of  James  Warroch.  There  is  no  such  re- 
(triction  of  his  right  Coutemplating  that  tbe  fee  was  to  be 
Uki  rested  in  blm,-!t  declared  that  the  beneficial  enjoyment 
of  Die  balanm  of  Uw  funds  shall  belong  absolototy  to  bim,  and 
vilboot  any  Uoutatlon  in  regtrd  to  time.  There  was  an  ex- 
preis  restriction  under  the  second  clause  to  a  liferent  In  bvour 
of  James,  and  tbe  omistion  of  that  restriction  tmder  the  third 
nivtbe  held  to  imply  that  a  mere  liferent  was  not  intended, 
sod  that  tbe  appropriation  of  the  free  income  to  Dr.  Pnreell 
*ss  purposriy  mode  absolute  and  unlimited,  so  as  to  qoadrato 
«ithtbeafterdeclarstion,of  the  fee  of  the  rnidae  being  vested 
is  bim. 

"Tfaesame  inference  is  dedncible  oven  more  strongly  from  the 
tonclh  obrase.  It  directs  Dr.  Pursell,  in  the  event  of  Hiss  Cathe> 
line  button  Pursell's  annttity  amoonting  to  £40,  to  execute  a 
bood  'biaJing  Mmtelf  to  make  payment  of  the  annuity  to  her 
doring  her  life,  and  after  her  death,  of  the  sum  '  of  £800  to  any 
child  or  children  lawfully  procreated  of  her  body,'  and  filling 
issue  of  her  body,  to  Dr.  Pursell  and  the  heirs  of  his  body,  and 
fuliog  them,  to  the  testator's  own  heirs  and  assignees ;  and 
for  hrtberaeonrity  of  the  payment  of  the  annuity  and  of  the 
£800,  the  deed  directe  Dr.  Punell  to  infeft  his  sister,  for  behoof 
of  hetwif  and  her  dilldren,  *  la  my  heritable  subjects  hereby 
cooTayeci,  or  is  mker  kiritebltjrroptrtjf  luJkittU  ihmfor.'  What 
(troogar  indications  of  tbe  testator's  coorlction  can  be  desired, 
tbst  tile  fee  had  vested  in  Dr.  Pursell  1  On  what  other  nip- 
p>«Uon  can  tbe  twofold  direction  be  accounted  for,  that  ha 
vas  to  grant  a  bond  Undiog  himsetf  personally  and  faidivi* 
dnallr  fur  pi^ent  both  of  the  anindfy  and  tbe  principal  sum 
and  that  he  was  to  grant  security  for  it  over  heritebie  propertv 
other  than  tbe  trust-estate  ?  Assume  the  fee  to  have  vested, 
the  direction  was  quite  reasonable  in  the  circumstances.  But 
asnmeit  to  have  been  suspended,  thedirection  would  have  been 
■DNssoDable.  and  almost  jonacconntable.  To  have  required 
Dr.  FoTPcU,  during  tlie  lifetime  of  one  of  tbe  annuitants,  to 
grant  a  bond  for  £300,  and  to  grant  security  for  It  over  his  own 
heritoble  property,  white  It  was  certain  that  the  fee  could  not 
vest  In  Mm  till  after  the  annuitant's  death,  and  to  have  re- 
qtUedMio  to  undertake  obligations  of  such  a  nature,  while 
Wl  only  the  retidue  of  the  trust-estate  was  not  availaUe  to 
bintaa  «  fund  of  credit,  but  even  while  it  was  doubtful  whether 
ba  wDild  ever  take  benefit  by  the  sucoeasion  at  all,  woulil 
■baf^hMB  an  anugetnent  so  ^mrd  In  Itself  ud  so  especially 


Irreoondleable  witb  the  favour  otberwlss  shewn  to  Urn,  that 
the  Lord  Ordinary  cannot  conceive  it  to  be  what  was  In  the 
testator's  contemplation. 

This  provision  appears  to  the  Iiord  Ordinary  to  demon- 
strate that  tbe  teatetor  never  intended  that  the  vesthig  <tf  the 
fee  was  to  be  postponed  till  after  tbe  death  of  all  the  annuitants. 

"  The  bat  clause  declares,  that '  after  executing  the  purposes 
(tf  the  troBt.  the  free  residaa  of  tbe  trust-fhuds  shall  pertain 
uid  belong  to  Dr.  Pursell,'  and  tbe  heirs  of  his  body ;  whom 
failing,  to  his  own  nearest  heirs  and  aesigoees.  This  claoso 
is  not  truly  a  direction.  It  does  not  direct  that  at  a  specified 
term  after  tbe  death  of  the  last  annuitant,  but  not  till  then, 
the  residue  shall  be  made  over  to  the  diaponee.  It  Is  rather 
of  tbe  nature  of  a  declaratory  clause.  It  declares  that  tbe  fireo 
residue  of  the  trust-funds,  after  tbe  trust-purposes  have  been 
executed,  flball  belong  to  Dr.  Puraell ;  and  this  constnustioQ, 
which  Is  quite  consistent  with  the  fair  meaning  of  the  tertns 
empl(^ed,  la  the  most  in  accordance  with  the  other  purposes 
of  the  deed. 

"  If,  in  consequence  of  the  lapsing  of  some  of  the  anonities, 
a  large  portion  of  the  residue  lutd  been  set  free,  it  can  hardly 
be  maintained  to  have  been  the  intention  of  the  testator  tiiat 
Dr.  PtiTvell  was  not  to  have  a  power  of  disposing  of  that  por- 
tion till  the  whole  fund  was  frta.  As  r^rds  it,  the  trusUpnr- 
poses  would  have  been  executed  ;  and  yet,  if  this  be  a  correct 
deduction,  it  has  a  material  tieariog  on  tbe  whole  claim.  The 
testator  made  no  distinction  between  the  different  portions  of 
tbe  fund,  and  hence  it  affon^  Mr  grounds  for  inferring  that 
be  never  could  have  intended  the  vesting  of  the  whole  to  be 
suspended  till  every  part  of  every  purpose  had  been  fulfilled. 

"No  doubt  there  is  in  the  present  case  a  destination  over 
in  favour  of  Hiss  Catherine  Paxton  Pursell  and  the  heini  nf 
her  body;  and  altboui^h  this  is  an  element  to  be  taken  into 
conrideratlon,  it  Is  by  no  means  oonclustve.  It  cannot  pro- 
vail  against  the  other  manifestations  of  intention.  It  is  quite 
sufficient  to  satisfy  tlie  purpose  of  the  destination,  that  the 
testator  may  bare  been  desirous  of  providing,  by  means  of  the 
conditional  institution,  for  Dr.  Pursell's  predeceating  him,  or 
of  appointing  her  as  a  snbstltute  to  take  the  heritage  In  tho 
event  of  tbe  substitution  not  beinc  evacuated  by  Dr.  PnrselL 

"The  cases  of  Provan,  14th  January  1840,  and  Johnston, 
9th  June  1840,-'do  not  apply.  The  destination  there  was  in 
favour  of  a  class,  and  the  trustees  were  directed  to  divide  and 
apportlon  the  residue amongrt  tbem  ata  specified  term.  And 
it  was  held,  that  according  to  the  construction  of  the  special 
terms  of  the  provision,  the  fee  was  only  to  vest  when  the  power 
of  division  emerged,  and  when,  consequently,  the  numbers  of 
beneficiaries  who  were  to  share  in  the  resldlue  could  be  ascer- 
tained. 

"As  littie  have  the  cases  of  Newton,  27th  January  1849, 
and  Ucbardson,  8th  March  1850,  any  applicatton.  For  the 
fhnds  Were  there  appointed  to  be  made  over  on  a  specified 
event  to  two  parties,  or  the  survivor  of  them.  But  the  true 
meaning  of  that  clause  was,  that  the  fund  sbonld  be  divided 
between  tho  two,  if  both  were  then  alive,  or  the  whole  be  given 
to  the  surrivor.  Tbe  disposable  interest  in  tbe  fhnd  was  not 
made  to  depend  on  anything  connectod  with  tbe  death  of  tho 
testator,  but  wholly  on  the  state  oi  the  benefldarias  when  tho 
fund  fell  to  be  made  over. 

"  The  cases  which  afibrd  the  closest  analogy  to  tbe  prswnt 
are  those  of  Barasay  against  White,  7th  June  1888,  ana  Uax- 
well  against  Wylie,  May  1887. 

"  Mr.  James  Warroch,  the  liferenter,  died  In  1S18 — Dr.  Pur- 
sell died  in  1884.  and  it  is  an  admitted  £scl  in  tbe  case,  that 
hs  was  survived  by  two  of  tba  Mumitaots,  Ti&  Bnpbamia  War- 
rocb and  Oatberine  Pazton  ParsalL  If  tbe  views  above  ex« 
pressed  are  well-founded,  the  subsistence  of  these  annuities 
cannot  affect  the  vesting  of  tbe  fee  ;  because,  according  to  the 
sound  construction  of  the  trust-deed,  it  is  conceived  to  be  plain 
that  the  testator  never  could  have  intended  that  Dr.  Pursell^ 

Kff  er  otdUposingU>f  the  whole  or  any  part  of  the  residue  should 
suspendedtillthedeatb  of  tbe  annuitants,  and  should  never 
BTcn  come  Into  operation,  except  In  tbe  case  (tf  his  snnrtTance. 

"  On  the  subordinate  parte  of  this  branch  of  tbe  case,  there 
was  no  discussion  and  no  dispute.  Zt  was  admitted,  that  If  tba 
residue  of  Oeorge  Warroch's  estate  became  vested  in  Dr.  Pur- 
sell, tbe  right  so  vested  was  effectually  conveyed  to  the  bene- 
ficiaries under  Dr.  Pursell's  deed  of  settiemeot,  who  are  repre- 
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taltle  property  in  fee-dmple,  yet  that  John  Pnraell,  her  beir-ftt- 
law,  might  be  conipelled,  In  the  event  of  the  Lord  Ordlnary'i 
construction  of  the  deed  of  eettlemeut  being  ultimAtely  adopt- 
ed, to  make  it  over  to  Dr.  Puraell't  ttnstees  for  distilbutioa 
amonff  the  beneficiaries. 

"The  only  remaning  point  relates  to  the  claim  of  Elder  and 
Steel,  the  third  clan  of  claimanta  The;  maintain  that  the 
free  reridue  wan  never  vested  in  Dr.  Puraeli,  or  in  Catherine 
Paxton  Porsell  or  Qowan,  bat  now  belongs  to  them  as  the 
nearett  heln  of  the  triuter.  And  this  plea  is  rested  on  the 
srodDd,  that  as  an  annnity  was  provided  to  Catherine  Paiton 
Funell,  the  whole  purposes  of  the  trust  were  not  fulfilled  till 
after  ber  death,  and,  consequently,  that  the  fee  never  beoame 
•  Tested  Interest,  even  Id  her. 

"  Bui  the  Lord  Ordinary  has  bad  no  df  flScaUy  in  dealing  with 
this  part  of  the  case.  For,  Isi,  AH  the  considerations  which 
have  weighed  with  him  lu  sustaining  the  claim  of  Dr.  Pursell's 
beneficiaries,  as  in  competition  with  the  heir  of  Catherine  Pax- 
ton  Pursell,  apply  with  greater  force  as  against  Elder  and  SteeL 
2(/,  The  annuitant,  Eaphemia  Warrocb,  predeceased  Catherioe 
Paiton  Potsell  or  Oowaos,  who  only  died  In  1849 ;  and  as  Dr. 
Pumcll  was  taken  bound  to  grant  a  bond  with  security  to  Mrs. 
Ouwans  fur  ht-r  annuity  of  £40,  bis  delay  to  grant  it  cannot 
affect  the  legttl  rights  of  parties  under  George  Warroch's  deed 
of  settlement.  As  regards  the  present  question,  the  purpoM:* 
of  the  trust  must  be  presumed  to  have  been  executed  when- 
t-ver  tbov  onght  to  have  been  filled,  If  tint  testotor's  direc- 
tions bail  bean  carried  into  efkct.  And,  Sd^  It  is  clear  that  thi 
testator  lotanded  that,  in  certain  eTenti  at  Iviwt,  the  fee  might 
vest  in  Catherine  Paxton  Pursell.  But  if  the  argument  of  those 
last  claimants  be  sonod,  tliis  residt  ooul'l  never  be  bronnht 
abttut,  because,  if  she  were  to  be  excluded  from  having  power 
over  tbe  residoe  till  after  her  annuity  had  lapMd  by  death,  it 
would  follow  that  shti  would  stand  excluded  for  erer." 

John  Porsell  Tedumed,  ss  did  Stoele  and  XUder. 

'  Pumll  pltadtd — ^The  true  reuUng  of  George  War- 
iroch's  tmit-  deed  was,  that  after  the  purposes  of  tbe  trust 
had  been  executed,  the  residue  should  rest ; — till  these 
purposes  had  been  completed,  the  residue  did  not  vest  in 
anj  one.  Whatever,  then,  might  have  been  the  case 
had  Ann  and  Euphemia  Warroch  both  predeceased  Dr. 
Warroch,  and  had  he  granted  the  ^800  bond  to  Mrs. 
Gowan,  there  was  no  vesting  in  Dr.  Warroch,  the  pur- 
poses of  the  tmst  not  having  been  fulfilled  before  his 
death,  since  Kirs.  Goran  and  Eiq»heraia  Warrooh  stUl 
temunod  annuitants. 

Lord  Juttirt  CUik. — ^If  the  Court  are  of  opinion  that  the  tuA- 
due  did  vest  in  Dr.  Pursell,  it  Is  anneceesary  to  hear  counsel 
farther.  I  have  no  doubt  at  all  on  that  point.  It  is  always 
of  great  importance  to  give  effect  to  any  clause  in  a  deed  which 
flzM  the  period  before  which  a  right  does  not  vest.  But  I 
cannot  construe  the  deed  before  us.  as  the  reclaimer  proposes. 
I  think  the  estate  did  vest, — whether  a  morte  teitaiorii,  or  at 
what  particular  time,  I  do  not  say, — but  It  did  vest.  The 
exprevion  in  the  Lord  Ordinary's  interlocutor  is.  that  the  lee 
"6wMM  Vested"  In  Dr.  Pnndl.  1  am  content,  with  that  ex- 
pression, to  adhere. 

Lard  OMt&Hm. — I  have  beard  nothing  to  more  me  from  the 
Lord  Onllnary's  view. 

Lard  Mwmp^—l  think-  the  fce  vested  as  soon  ss  Mrs 
Cknran's  annuity  reached  /40l 

Lord  Wood. — I  am  of  tbe  same  opinion.  It  is  quite  plain 
that  the  testator's  intention  was,  that  the  fee  should  vest  in 
Dr.  Porsell,  and  Uut  It  did  vest  in  him. 

Lord  Ordinary,  Anderson. — For  Mii.  ytiebigjfiHQ  and olhfrii. 
Bell,  Moir,  Ulllar,  D.  Mackeiisie ;  B.  Oliphant,  S.S.C»  H.J 
Bollo.  W.S.,  and  Robert  Smith.  aS.C.  At/entt—ForJolmPurHU 
iindDr.  Purnfl's  Truslm,  Deas.  Duff;  Julin  CameKieJoor.W.S., 
and  Alex.  Smith,  W.S,  Agent*.— For  SuU  wtd  Eldtr.  Donald- 
son ;  William  Traquair,  W.8.  AgtnL—l.Cktk.^^.Q.t.) 


»A  JforvA  1863.    -  'I 
FiBST  Dmsimi. 
Donald  M^Calluii  and  others,  PdUivmny  v.  lln. 
Eliza  Uauiltoit,  now  M*Donald,  BapondtM. 

Minor — Parent  and  Child— Nobile  OSeiuin—  ll'ker*  a  vUmt  j 

with  a»  onfy  ehitd  of  Jivt  Jfws  old,  wntrritd  wmd  i-tr 

batbaiid  l^ft  the  country,  tks  partia  aypoiiUed  as  yitcrdiea*  t» 
the  child  under  on  Engliak  will  executed  by  the  detwed  Aa*> 
band,  having  applied  for  interdict  ayaimtt  the  removml  of  lAr 
child  out  of  the  juritdietion  of  the  Court—  Circmautancei  la 
which,  I  im  terma  o/  an  arramfoment  entered  into  at  Ike  deaire  rf 
the  Court.)  the  mother  haoing  found  eecaritf  «o<  to  resMee  the 
infant  out  of  the  juritdietion  of  Ike  Court — Held  that  ektKea 
entitled  to  retain  the  euetodjf  of  it  for  tmeloa  wumtka,  hat 
aabject  alwayt  to  the  juritdietion  of  tka  Court, — tha  iajfant't 
grandfather  being  entitled  to  alt  rtatonaUe  aeeaaa  to  it.  «Mf  t» 
cvrfatM  ipccjfkd  wsils  fiom  it,  im  tka  eeurae  iff  Ike  fear. 

The  late  John  Uamilton,  merehsnt  m  Calcutta,  a 

native  of  Scotland,  died  at  Calcutta  in  Koveuber  184tt, 
survived  bj  his  widow  tho  respondent,  and  an  only  child, 
a  daughter. 

Mr.  Hamilton  left  a  last  will,  under  which  Dootld 
M^Callnm,  and  his  brother  George  Williun  HamUtoe, 
both  of  Oalcutta,  along  with  his  widow,  were  appointed  ' 
trustees  and  executors.  The  wiU  further  appoint^  "  vaj 
said  wife  during  her  widowhood,  and  mj  said  execoton, 
to  be  goardians"  of  the  child. 

On  Mr.  Hamilton's  death,  his  iridow  left  India  ht 
Britain,  and,  in  the  beginning  of  18j*i1,  «inie  to  Beotlaod, 
and  took  np  her  readence  with  her  hosbaad'a  lat^,  Ur, 
Anhibald  HamUtoo,  in  Ola^w.  She  rerided  nilk  Im 
until  February  1852,  when  she  left  his  house,  taking  ha 
child  with  her,  and  was  married  to  Mr  M'Dooald. 

The  present  was  a  petition  at  the  instanoe  of  Mr.  M*Csl- 
lum  and  George  W.  Hamilton,  deagning  theme^vestwe 
of  the  trustees  and  executors  of  the  late  John  Hamihon. 
and  sole  guardiuns  of  his  child — of  Messrs.  Parker  aaa 
Paton  asUieir  attornies  and  mandatories — and  of  Arohi- 
bald  Hamilton  as  mandatory  in  Scotland  of  Parker  an^ 
Paton. 

The  petition  bore,  that  the  respondent's  htubaod,  a» 
&r  as  the  petitionen  were  aware,  bad  no  sofiioieBt  meus 
to  maintain  a  £unily;  that  they  had  been  infermed  ^ 
Mr.  and  Mrs.  McDonald  intendBd  leaving  Scotland;  sod 
that  the^had  therefore  presented  ani^bcation  for  inter- 
dict against  the  removal  of  the  child,  in  which  ioterlooaton 
granting  and  eoatinuing  interdict  )ud  been  pronduneed 
The  petitioners  therefore  prayed  the  Court  to  direct  and 
ordain  that  the  infant  "  shall  be  placed  and  remain  ondsr 
the  custody,  and  care  and  control,  of  the  pctiticmeni,  it 
least  daring  het  pupillarity,  or  until  the  further  onliei 
of  the  Court;  and  to  direct  and  ordain"  the  reqwodesl 
"  to  cede  the  custody  of  the  person"  of  the  infant  "to 
the  petiUonorSyOr  either  of  them,  for  the  purpose  of  hang 
placed  under  the  charge  of  Archibald  Hamilton,  her 
paternal  grandfitther,  or  of  siwh  other  qnahfied 
readout  within  the  jurisdiction  of  the  Court,  as  yov 
Lordi^ips  may  think  proper  to  uppi»nt." 

At  the  bar,  the  petitioners  stated  that  Mr.  MOMl 
had  left  Scotland  for  Australia,  and  that  they  iiiiilmlMil 
it  to  be  his  wife's  intention  to  follow  him.  Aad'tlCT  I 
pleaded — Is/,  That  her  guardianship  under  herhin|pill 
will  had  terminated,  inasmuch  as  it  appointod  htHfltt 
dian  during  her  widowhood  only.    2.  Thi^,  at  OHMUt 

law,  the  nDe  was,  that  "  so  soon^  ^^^^f^^^^:^''''''!''' 
ries  with  a  second  hai)g«iid^4lIl«'|^ip|]Cd(^g1|iifcg9^ 
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ler."— 1  Erak.  7,  7;  Fullerton  v.  Sojne,  84  Feb.  1675, 
Vf.  16,291;  M'nvain  #.  M'Whirter,  30th  Jolj  173«, 
VI.  16,340;  Langahaw  ».  Mure,  4th  July  1629,  M. 
L6,2o2.  The  cases  quoted  on  the  other  ude  were  no 
ixoBpCions  to  thi>  rule,  for,  in  Borthwiok,  the  mother 
lad  not  made  a  seLtnid  marriage,  and,  in  Johnston,  the 
larty  ae^kinff,  had  no  right  to  the  custody  of  the  child. 

Mrs.  M'Donald  admitted  that  her  husband  had 
to  Australia.  She  explained,  howavor,  that,  at 
rrMeat,  bIw  did  s«k  vatiBoA  to  fi^ow  him ;  Aat  the 
ihild  was  at  present  about  five  years  old;  that  she 
lad  BO  objecti<m  to  her  visiting,  and  being  visited, 
ty  the  fkther'a  relatives ; — ^bnt  she  pleaded,  that  keep- 
Dg  in  view  the  tender  age '  of  the  child,  and  that 
here  was  no  allegation  of  improper  treatatent,  or  expo- 
ure  to  improper  ^uences,  tbece  was  no  authority  for 
leprtviag  her  of  tpe  custody.  At  aoj  rate,  Mr.  Hamil-  , 
>on'a  &mUy  were  not  the.  proper  custodiers  a(  the 
nfant,  seeing  that  they  were,  failing  the  infant,  her 
ate  husband's  readtiArj  legatees. — Borthwick  v.  Bundas, 
!Oth  i>eo.  1845  ;  Johnston  «.  Otto,  24th  t'eb.  1849. 

After  avisaodum,  it  having  been  intimated  from  ttfe 
Beach  that  it  would  be  extremely  dewrable  that  some 
irrmngemcnt  should  be  qiade,  subjoot  to  tbo  approval  of 
the  Court,  by  which  the  infant  might  remain  in  the 
custody  of  the  mother  daring  the  following  year,  an 
arrangement  was  entered  into,  in  terms  of  which  the 
Court  pronounced  the  following  interlocutor: — 

**  Tbe  LorcU  having  iMumed  eondderatlon  of  tfaia  petition, 
with  the  answrii  given  in  tburL-to,  and  the  fMpondtrnt  Un. 
M'Don^d  havfiig  found  security  not  to  remove  the  dilld, 
Matilda  Agoe*  HaR»tltoa,  ont  of  the  Jaritdiction  of  the  Court, 
find  the  i^d  MBpindeM  Un.  M-Deu^d  vatlMi-d  to  retain 
[liii  jffrtnrij  of  tbe  child  for  twelve  months  from  6th  Febraarjr 
18^,  butaublfct  alnjrs  to  tbejatladlctlun  uf  tliis  Court;  twm 
tarvine  to  l>oth  or  eitiiisr  of  the  patliefl.  cither  on  the  eaplrv  of 
that  paried.  or  If  nffident  caow  shiUl  arifie.  In  the  meaiitiDte 
to  apply  totbaOourtiOrtotbeLordOnHDaryon  the  Billidnr- 
ng  mcatinn*  fir  farther  otderi  as  to  tbe  cHtody  of  tbe  elilld, 
%nii  to  both  partita  tlieir  pittas  and  dofeiioet  as  accords ;  and 
o  the  DieaaUrae.aocoidtQgly.iopenede  the  farther  eonsldvra* 
:iun  of  th<i[>rt1tiun:  And  tbe  Lordit  farther  find  tlie  petiUontir, 
4rcbibM)d  HMnUlMi.  the  child's  araadfhlbvr,  eutitled  to  all 
uawiiwlile  aecoH  to  the  chUd  daring  said  twetn*  numtlm,  aiid 
(I  reueiVD,  for  fourteen  days  in  every  three  lauobbs.  a  vidt 
rooD  her  in  tbe  charge  of  b«r  ordioary  or  other  iiaitat))»  ^t- 
undmntt  b«  dWiaying  the  travelUnfi  ur  other  ezpniuw  occa- 
ioBetl  by  snob  vWta,  wlibnat  prvjudliw  to  Mu.  U'Uouald  and 
lie  MLid  Arcliiludd  Buniilton  oiabing  anch  other  arrangu- 
ntjute  ait  to  the  viiiitM,  as  they  may  mutually  agree  upuu : 
•'ind  both  parties  eutltltMl  ont  of  tha  tniat-fuiidn  to  the  ea- 
Ml naea  tumrrwd  by  them,  and  remit  the  uocovnU  tiieieuC  «beu 
(Ml|f»d*  ttttba  maitor  to  tan  and  report ;  and  deoein  atf  Mttrm." 

jta.  IW  «r  VMmy  (Inglii'),  Uure;  Obristnpber  Oooglaa 
iV.S.  Asmi.-^AP.  UaotMlaati ;  Lock  hart,  Mevton.  WMtehsad 


Manh  18ff8. 
FiBsr  DmsiOM. 

foBV  SinTH»  Punaerj  v.  Albxaxdsr  Gnxcii,  De/tnder. 

^■lieiwWaattff  Prohahle  Cauoc — Jury  Gsaiic — l**ue — BUI  of 
Es<*<>(>*1ea*—  7%t  puriiur  and  dtftmdtr  quarrelUd  at  u  pultlie 
ometiolifMdthrKaUMtd out amotkKT with  tiobiut.  Thtd^tuder 
y0M  ikt  pumer  in  cuttodj/  to  a  pvUetman,  and  mecompanitd 
ttim  to  tkt  poltce  officM.  but  when  thtrtt  dteUmtd  ti>  tut^rm  iharfft. 
J%4 purMuer  hapiny  ihtn  bttn  Mt  at  lUurht,  raiMdan  avlion  of 
tltuiltf/fMjor  hvonjI/m/  rrjiprehtmntM.  TTiecuhe  vent  to  iriul 
MfMM  *H  intw.  whteh  did  nut  M  forth  wuttict  or  vmmt  of  pro- 
iAiitth  MM.  Bujpn  iht  «/esc  ^ tkt  pmrtrntri  cow,  th*  difcndtf 
imitnittfd tiuti  Ac  «iwal  (»  miM  tkt  pit"  ttfprivilt^,  mnJ  afttr 

bcwnsu  juuisT. 


(Ac  eh$a  *^it,k«  atked  tkt  Judgt  to  direct  the  jury  that  tkert 
.  wmt  mo  mdonet  to  go  i^re  thorn  of  malice  or  waul  of  probablo 
eevM.  mmd,  tker^tre,  that  k*  (ih*  dffettder')  wa$  entitUd  to  a 
'verdict— Difeetiom  omd  verdict  accordingty.  0»  a  bill  of  ex- 
ceptiomt — Held  tkat  thert  teat  a  mitdireaion.  and  tkat  thero 
wof  evidettet  to  <fo  to  the  Jvry.  OjiiMioii,  1.  That  the  caae 
toai  mot  one  of  prieiltge-  2.  That  \f  the  defender  inltnded 
to  plead  privilege  at  the  trial,  ko  wa$  bound  to  tet  J'ortk  ea  <A« 
record  the  facto  mi  eireumotoMeoe  ea  wUcA  A«  imttaftod  to 
raiae  the  pita. 

This  was  an  action  of  damages,  in  which  the  follow- 
ing issue  was  sent  to  a  jury : — 

"  \^'hetber,  on  or  about  the  14tb  day  of  April  lost  (1852), 
and  at  or  near  Smith's  Plocei  Lelth  Walk,  near  E<iiitbai^b,  the 
defender  wrongfully  apprehended  tbe  pursuer,  or  caiued  him 
to  be  apprtibeoded  aD>l  taken  to  the  poike  offli-e  at  or  nea«- 
tbe  foot  of  l.elth  Walk,  to  the  loas,  damage*  and  injury  of 
the  said  pursoer  t  Damages,  £800." 

The  oironmstances  disclosed  in  evidence  at  the  trial, 
were  shortly  these : — On  the  day  mentioned  in  the  issue, 
both  parties  were  at  a  sale  of  fiimiture  in.  a  dwelling- 
house  wtuated  in  Smith's  I'laoe,  Leith  Walk.  Thepur- 
SQfiT,  who  was  a  furniture  broker,  and  had  various  com- 
misMOttS  to  execute,  wished  to  get  into  the  cUniog  room, 
where  the  sale  was  at  that  moment  going  on.  The  de- 
fender was  standing  at  the  door  of  the  room  with 
two  ladies.  The  pursuer  touched  him,  and  requested 
leave  to  pass  fi>r  the  purpose  of  going  in.  The  defender 
Bud  there  was  no  room;  the  purauer  aaid  there  was. 
After  a  sH|^t  alteroation,  the  pursuer  put  down  the  de- 
fender's arm,  which  had  been  extended  across  the  dooi> 
way  to  prevent  him  from  entering,  and  poshed  his  way 
into  the  room.  The  defender  thereupon  raised  his  walk- 
ing-stick as  if  to  rtrike  the  pwsuar,  who  raised  hb  hands 
in  self-defence,  and  threatened,  if  stmok,  to  strike  back. 
'J'he  defender  went  out  for  a  policeman,  and  gave  the 
pursuer  into  onstody.  Parties  then  went  to  the  pt^ice 
office.  There  the  defender,  at  the  request  of  the  ladies, 
who  did  not  like  to  appear  as  witnesses,  declined  to  enter 
any  charge  against  the  pursner,  but  required  an  apologr 
from  him.  The  porsuer  declined  to  apologize,  and  was 
set  at  liberty. 

The  policeman  deponed  tnfcr  dUa  as  follows  :—- 

"  I  was  close  to  Smith's  Place  when  di-f«nder  came ;  ssM 
bu  wiebtfd  to  commit  gentleman  fur  coming  against  ladtea 
under  bis  charge,  and  Dearly  knocking  one  of  them  down. 
Ciiarg«  ouob  otf  made  it  my  duty  to  go  with  defender,  1  aikrd 
If  he  luul  witofues  ;  be  said  bu  had  two  ladles  as  witoesses." 

The  defender's  statement  on  the  record,  whioh  was  pot 
in  evidence^  wafl  aa  follows 

"  Art,  3.  The  deftfoder  was  roughly  poshed  against  by  the 
jHironer,  wbu,  with  his  elbow,  afsaitltud  him  as  b«  eudeavoured 
to  poob  hiB  way  Into  the  apartmcot,  altogether  irrespcotlvt  of 
who  tbe  parties  wore  he  came  ogalost 

"  An.  8.  Od  tbe  dafctuler  inierforiog  fiir  the  protection  of 
the  ladles  wbo  were  wUh  btaai  the  passaer,  In  a  nMUMln( 
atdtude.  threatened  the  defimder  with  pemmal  vloleacK  My 
this  the  ladies  were  alarmed,  and  one  of  them  had  to  leavM 
the  room  almost  in  a  hinting  statu.  In  tlie  coofusloD  this 
'  uccadoned,  tbe  punmer  manag«d  to  make  bis  way  tbroagb  ihu 
crowd,  ioto  tbe  very  midtlle  of  tbe  room. 

■*  ArL  4.  In  these  circumstances,  tbe  deftnder  thoaght  it  to 
be  a  duty  be  owed  to  tbe  public,  not  to  allow  «aeh  an  outrage 
on  tbe  reoognis)^  uHageeoi  civilised  soale^,  to  pass  oapanlshed. 
He  accordlngiy  went  out,  and  having  got  bold  of  a  polioeOMn, 
gave  tliepaisueriaebsrgfl  ;  whereupou  tbe  latter  a|pdn  tbicat* 
eued  tbe  defender  wltb  penoaal  violence. 

"  Apt.  6.  'I'bejMUtitjs  Ltwo  all  went  to  the  pdioa  station  at  tbe 
foot  <rf  Leitb  Walk.— tbe  purMier  betng.aocofflpaoled  by  a  oer. 
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the  two  kdlM  a  lUth  farther  In  tha  rmr.  On  mTrlTinfc  nt  tha 
•totioD,  the  defetider,  at  tb«9  lequett  of  the  Udi«s,  eipreiBed  his 
wiUinga«M  10  withdraw  tlie  cbai^e  if  tbe  pursuer  would  maka 
an  aprtlogy  to  tliem  for  bis  conduct.  Thit,  however,  be  du- 
cliued  to  do.  A  good  deal  of  eomenation  followed,  aod  at 
length  tbe  defender,  at  tbe  urgent  MdidtaUon  of  the  two  ladies, 
wnreed  not  to  enter  or  jnm  his  charge  agiUait  tha  pvnieL 
Tiw  partioB  then  left  tbe  office." 

The  bill  of  exoeptioos  contained  the  fidlowing  Btate- 
ment  of  the  procedure  at  the  trial : — 

**  WhereapoQ  tbe  coansel  for  the  defender,  before  the  pur- 
•ner's  case  wu  closed,  intimated  that  he  intended  tom^ntaia 
that  tbe  pDisuer's  evidence  raised  a  caMof  priTiIflge,Bod  that 
he  w<nild  snbtnit.  after  bis  evidence  was  closed,  tiMt  there 
WBR  no  case  to  go  to  tbe  Jury,  In  tespeot  there  was  no  {noof  of 
maltoe  and  want  of  prohable  cause.  And  there&fter,  the 
pursuer's  case  having  been  closed,  and  Lord  Anderson  baring 
intimated  that  the  point  of  privilege  might  be  competently 
raised  at  that  stage,  the  counsel  fbr  tbe  defender  then  and 
there  maintained,— ^rif,  that  there  was  a  case  of  prtvil^;e, 
lo  that  it  was  necessary  fur  the  pursuer  to  prove  malice  and 
want  of  probaUe  cause ;  and,  teeond^,  that  there  was  no  evi- 
dence to  go  to  tbe  jury  on  theee  polnte,  and  asked  a  direction 
in  law  accordingly.  But  the  counsel  for  tbe  pumier  did  on 
the  other  hand  raafntaia,  that  under  tbe  issue,  proof  of  malice 
and  want  of  probable  cause  was  not  necessary — that  the  case 
was  not  a  case  of  privilege  to  the  effect  maintained  by  the 
defender — and  that,  If  it  was,  and  tbe  defender  was  entitled 
to  maintain  tfais  jdIm,  It  ot^ht  to  be  left  to  tbe  Jniy  to  say 
whether  or  not  there  was  evidence,  to  theb  ntlsfaction.  oif 
malice  and  want  of  probable  cause.  Thereupon  tbe  said 
Lord  Anderson  ruled— 1.  That  on  tbe  eridence  which  had 
been  led,  there  was  a  case  of  pririlt^  disclosed,  and  that  it 
was  necessary  for  Uie  pursuer  to  prove  malice  and  want  of  pro- 
bable canse  ;— 2.  That  there  was  not  evidence  of  malice  and 
want  of  probaUe  oasse  to  go  to  the  Jury ;— and  did  direct  the 
jnrv  to  find  fat  the  defender.  Wheraapmi  the  conoMl  learned 
in  law  for  tbe  punuer,  did  then  and  there,  on  behalf  of  the 
pufSQeE,  except  to  the  foresaid  ruling  and  direction  of  the  said 
Lord  Andenon  in  both  parts,  and  did  maintain  that  be  was 
entitled  in  law  to  a  direction  in  bis  favour  to  the  said  Jury  to 
tbe  effect  above  sat  fbitb.  Bat  U>e  said  Juiy  did  then  and 
there,  in  ooupHanoe  with  the  dlmotioD  of  the  nid  Lord  An> 
derwn,  return  their  reidlct  in  favour  of  tlie  «aid  defender." 

At  advising, 

Lord  i'fHu&nX.- The  direction  which  was  excepted  to,  con* 
Hstonf  two  parts— (reads).  Tbe /rW  la,  that  there  was  a  case 
of  privilege  dlielosed,  wbidi  rendered  it  necessaiy  for  tlie  pur- 
suer to  prove  malioe  and  want  of  probable  cause.  Tiie  tteond 
is,  tiiat  tliere  waa  no  case  at  malice  or  wut  of  probaUe  catise 
to  go  to  tbejory. 

It  was  held  in  Fenton's  case,  that  circumstances  may  be 
proved  at  tbe  trial  bi  shew  that  tbe  case  is  luivileged,  so  as  to 
make  tlie  proof  of  malioe  and  want  of  probable  eaoaa  oeeessaiy 
to  be  proved.  Fenton's  ease  was  a  case  of  slander.  It  was  one 
of  those  cases  in  which  proof  of  malice  and  want  of  probable 
cause  is  most  ordinary.  The  present  is  a  case  In  which  one 
party  gave  another  in  custody  to  a  police  ofScer,  and  did  not 
follow  it  up  by  registering  any  complaint.  The  parties  had 
aome  dispute  as  to  getting  into  a  saleroom,  and 'the  pnrsuer 
avers  that  the  defimder  gave  him  into  cnstody  to  a  police  cAcer 
00  gtMod  whatever ;  and  that,  after  doing  so,  be  refliaed  to 
prefer  any  comphiirt.  The  defender  also  states  Us  views  of 
what  took  pUce  at  the  public  sale.  He  says,  that  the  pursner'a 
tbreal  of  peTHonal  violence  was  the  canse  of  bis  giving!  bim  Into 
CMt^j.  It  is  averred,  as  a  consequence  of  the  threat  of  per- 
sonal vloleiKM^  that  the  ladies  who  aoooropaoied  the  defender 
were  alarmed.  But  it  la  not  that  cooaaiaenoe,  but  the  threat 
trf'persowd  viotenee  to  himself;  »hidi  Is  averted  is  the  ground 
into  custody.  In  short,  the  aubstance 
n  of  bis  coadoot  Is,  that  he  himself 
1  violence. 

which  the  defender  alleges  he  gave 
'~ut  wlien  they  arrived  at  the  police 
there  whioh  Induced  him  to 
ition.  Tbatdrcunatanoewsii, 
anwar  as  witnesses;  wid,attbe[t 
dn^^ed. 


I  don't  see  In  the  evldaice  anything  to  shew  Ibitief  asl 
was  offered  to  the  ladies  at  alL  I  do  not  say  tku  a  iM 
offered  to  ladies  would  not  be  a  good  ground  for  imSnk 
o&nder  into  cuitudy ;  but  I  do  nut  see  any  niiem  u 
any  sncli  insult  whs  nKred.  Meithitf  do  I  lee  iitjUkc » 
esubUMi  tl»e  dtfAnidec's  allegatloii  on  tbe  reeoM,  ttatik|» 
suer  attempted  to  assault  liim. 

It  is  said  tliat  a  question  of  privilege  is  raised  tbeMi 
der  giving  the  pursuer  In  charge  to  a  public  ofBcersaiidrai 
allegatiun.  The  truth  of  that  all^puion  is  not  to  sftA 
Farther,  it  Is  said,  that  althon^  tbe  giving  iuucawdja 
not  followed  up  by  a  regular  aeaMaliQO,  tiwt  dniiwiliiii 
sufHciently  explained. 

Hie  Jbit  point  argoed  In  answer  to  this  was,  tbtt  lUtuii 
oneof  UMsecaaestowhidi  the  plea  of  privilege  iiindialk 
It  was  a  giving  into  custody  not  fbUowed  np  byiajapli 
acontaUoH,  and  it  was  therefore  argued  that  this  iawttoi 
of  privilege  at  all.  In  tbe  teeond  place,  it  waa  argued  ikuk 
matters  said  to  raise  the  plea  of  privilege  wen  not  dutki 
upon  the  record.  And.  in  the  third  ^ace,  it  was  argo^lit 
snmosiog  these  two  niats  eonld  be  got  oWt  IkmsiiM 
evideaee  itf  maUoB  and  want  of  ptubabie  oaoa^  M  oa^bl" 
been  sent  to  the  jury. 

On  tbe  first  point,  it  is  not  easy  to  give  an  abstisol 
because  all  such  gneeUons  are  matters  of  degree.  I  dn't^ 
that  there  oan  be  no  case  of  privily  where  one  psi9|iM1 
another  to  a  police  officer.  I  do  nut  tUnk  that  Um  ssNiiia 
own  taw  go  BO  far.  I  am  not  moved  by  the  English  ci«i«ta 
have  been  rated,  partly  because  I  do  not  onderstsod  tteka 
on  which  they  proceed,  and  partly  becauae  there  cxitf  b !« 
land,  rules  under  which  private  parties  are  bound  tofnaoB- 
rules  which  have  no  eziatence  in  thia  oomit>7.  Idoanita 
fore  think  that  we  can  diatnri)  the  prarkMU  d«Utm»» 
point. 

Bat  that  point  is  not  essentbl  tothedeolstonof 
qoMtion.  Fur  Itbiok  itofear.thatloeMUea  psqrliia 
a  plea  of  privilege  at  the  trial,  it  is  neeesaary  for  hia  ai 
forth  in  the  record  tlie  faoU  upon  which  that  priviltgeiiai^ 
arise,  ne  is  not  entitled  to  withhold  th«ee  foets  till  lbq>* 
be  bruoght  out  in  evidence  at  tbe  trial ;  end  aitbooKb  !»• 
not  compel  the  porsvez  to  talce  an  issue  of  malioa  sa^w 
probi^  cause,  yet  1  bM  him  bqwid  to  give  aotiK"* 
record,  of  the  matters  on  which  he  is  to  raise  aeaisd  rmf 
That  was  not  done  h«ra  Oa  the  contrary,  a  totally  m" 
case  was  avwred. 

The  next  point  is  the  contention  on  tbe  porsosr's 
there  was  sufficient  evidence  of  malice  and  vaDtflfra"* 
cause  to  go  to  the  jury.   AU  such  questions  are  qsertiM4 
dt^gree.    There  oan  be  no  doubt  that  U  is  jM 
of  a  Judge  at  tbe  trial  to  rule  that  tbe  ponncr  lus 
prove  such  a  ease  as  ought  to  go  to  a  jury.   Bat  rtiU 
a  matter  of  degree  i»  tbe  evidence  adduced.    Then  n 
think,  three  d^rees  of  evidence.    In  tba.^  plsoe,tk^ 
dence  may  be  so  strong  as  at  once  to  warrant  a  dtcteB  si 
pursuer's  favour.   In  the  sccmu^  plaue,  the  c^dcuM  M! 
that  smt  that  it  ought  to  be  left  to  a  jaiy,  "I 
subsequent  cMrection  of  the  Court,  by  graMing  a 
they  see  fit.   And,  tMnttft  there  may  be  t-yidew* «i"f|" 
that  it  ought  not  to  be  aent  to  a  jury,  ^'uw  i  unduwsl'j; 
in  the  opinion  of  sosae  of  your  Levdsliipa.  if  lUi  tiid^ 
malice  and  want  of  probable  cause  had  goo*  to  Uh  jir  * 
there  had  been  a  verdict  for  tbe  puisMCp  you  'nww  I* 
diatorbed  that  verdict.  For  my  own  paVI«  1  tMek  IMHR 
liad  been  such  a  verdiet  npoo  tbe  vddeoce  faM  "gj^ 
would  have  been  for  granting  a  new  trisl-   But 't^**!^ 
evidence  ought  to  hav^  been  left  to  the  jury  ;  hii«1  tfc***^; 
diffisreoce  of  opinioo  as  to  its  import,  ia  iUfiS  a 
wlddS  induces  me  to  think  all  the  more  tiiat  tl 
which  ought  to  have  been  left  to  tbe  joiy-.  _ 

Tbereture,  upon  two  grunods,  that  ^-^"'"^'SStl 
Uie  question  of  privilege  was  not  on  -tbi  SeBwdr**'^! 
evidence  was  withdrawn  from  the  ctmildendaaof  tu 
am  for  susuining  tiie  exceptions.  , 

Lord  FuHerton^l  concur  in  the  result  to  vhiHi  j<^,;^ 
ship  baa  arrived.  I  think  that  the  JudKu  at  tba  tw 
predpiutely  in  withdrawing  the  case  from  ihe  o^S^i^ 
the  jury  oa  the  ground  that  there  was  no  aridav  d^ 
or  want  of  wiAtable  cause,  llwce  are  otrtala  ohNi  fr: 
this  mav  be  done,!  b-t  I  d«  £it  thiiih  that  ihh«>*^ 
ease.  Theia  was 
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dKOUtnHM  whidi  eaten  deeply  Into  tlw  qnesUon  of  malice. 
I  ibouU  hire  been  dUpoted  tu  aUow  the  jnnr  to  jadg«  of 
IbM  pciott.  There  was  no  case  here  apon  which  tlw  defender 
an  coBtnid  that  he  was  entitled  to  interfere  for  the  protecUtm 
of  Ae  pvblio  peace.  I  do  not  think  that  there  wai  lucli  a 
ittatacf  of  oTidenee  on  the  arernent  of  maliee  and  want  of 
probible  cauw,  aa  to  juatiiy  the  vlthdaiwal  of  the  cue  fioai 

It  wM  coQtMided,  tiiat  it  i»  fbr  the  purmer  to  thaw  malioe 
nd  wut  of  probkble  canw.  On  the  oontrarj*  I  tliink  tliat 
vbeo  ■  ptrty  give*  another  into  coatody  to  Uie  manner  In 
vhioh  lEitt  defonder  ii  pro  red  to  have  done,  It  la  fbr  him  to 

take  oat  bit  caie. 

Bat  the  ground  on  which  I  chiefly  go  is;  thiit  It  waa  wrong 
bvithdraw  the  ease  4rom  the  jury  on  the  <iue«tion  of  malice 
ud  wint  oT  probable  caa§e> 

M  CbmnpAamt, — 1  caaoar  in  the  oplBions  whloh  hare 
ham  beta  deHvered.  that  the  exoeptiona  must  be  aostaiiied. 

On  leading  the  details  of  the  present  oaM  as  recorded  in 
Ae  tttU  of  ezoeptloos,  I  hare  never  known  an  ill^^  appro* 
bnwa  of  a  man  In  a  respeetalile  station,  defiind«l  ou  anoh 
deiHin  aod  nntenable  grounda.  It  is  tnie  that  the  defender, 
ifler  curing  tbo  pursuer  to  be  appreliended  as  a  eiimlnalt 
hhI  diigraced  In  a  crowded  room  of  budoeM.  and  where  many 
friBitdt  sod  persons  in  the  same  tmde  were  assembled,  declined 
lo  pre&r  any  duuge.  Bat  what  waa  flnt  alleged  to  be  his 
oiaie  f  No  man  can  say  what  It  waa — and  that  aocoants  for 
ilia  defender  ^andenituf  oTeiy  fduuf^  after  tlw  poniler  waa 
wried  to  the  police  office. 

TUihsrliig  been  tba  condootof  the  defendoTf  the  only  tn> 
qiiiThantaLlf  h*  waa  entitled  to  bo  abaolTed  on  the  gronnda 
)Uted  fa)  the  bill  of  exceptions.  He  pleaded  that  tbia  was  a 
eufl  of  ptivilage,  nnd  that  he  was  entitled  to  a  verdict  onless 
the  pnnaer  proved  maliet  and  want  of  probable  coum.  The 
ntwud  fcrms  of  onr  isAies  are  well  settled,  to  shew  when 
lUiddeaoa  Is  oompetent  or  proper.  In  oertain  clear  cases, 
itftiitbesetfbctli  in  the  Issues;  but  even  when  omitted  in 
fwliB,  Ik  Is  the  t^t  and  duty  of  the  J  udgo  to  point  oat  tbo 
clnmaiinKM  eoBerglog  la  evidence  which  raise  a  plea  of  pri- 
^■w,  ta  m  the  Jnry  may  consider  it  Your  Lordship's  te- 
Mn,  iMwwer,  la  entitled  to  great  weight,  that  whan  a  pltra 
of  |»1<rileg«  Is  to  be  raised  by  a  defender,  ibis  should  be  arti- 
<"Uet]r  set  forth  in  the  noord,  whether  made  a  oonditloa  of 
Atbnsornot. 

BnttberewasnomehprevloasaTernientorpleabMe;  and 
*l>eD  it  was  advanced,  I  am  deuly  of  Of^nloa  tt  should  have 
^  repeBed.  It  is  Impossible  to  say  what  the  charge  by  the 
'''•Bdsrag^iiBt  the  pnrsner  was.  The  whole  proof  shews  a 
Uficated  and  colonrable  charge  to  intitnldute  and  bally  the 
pmur,  Ifsnoh«  prooeedtng  wwe  anstainedand  viodic^ed 
M  the  mote  of  privUm,  the  Uberqr  of  the  raUeot  inight  often 
KMttobaBard,  a«tboieiBSeldMnacrowded  meetfog  held, 
"cn  as  la  theatres,  aasombUes,  or  even  churches,  where  similar 
^rj^  might  not  be  preferred,  and  respectable  citlBens 
HiKted  over  to  tbe  police  fbr  pressing  too  olosely  for  admit- 
Ucs.  FiaaSy,  if  the  want  of  probabb  cause  and  malice  on 
iMpaitof  thsdefeadepwera  required  to  be  proved,  (which  I 
>mbt),thsM  points  might  safely  have  been  left  to  the  Jury, 
Tbo  oorid  not  havtffeded  to  have  found,  in  the  odmisdons  of 
be  defender,  and  record,  mateiials  for  aseertaloing  these  facta. 
Ivory. — I  am  very  clearly  of  the  same  opiiuun.   This  is 

(DO(t  important  case  for  tbe  liberty  of  the  subject ;  and  I 
bould  have  been  distressed  if  the  Court  had  arrived  at  any 
tber  eeadudoo.  I  have  do  synpathy  whatever  with  the 
(RiBMBt  which  presents  the  case  of  one  man  giving  anotliar 
■to  eostsdy  to  a  policeman,  as  a  privileged  case.  6U11  we  are 
Mod  by  previi>ns  declsioos ;  and  however  much  I  might  have 
Mn  ssdsfled  that  these  decisions  were  not  reconcileable  either 
ith  jnitlce  or  tbe  Uw, — without  a  consultation  of  tbe  whute 
^Mrt,  I  should  not  have  been  for  going  against  tbem.  In 
w  pnseai  ease,  it  is  not  necessary  to  decide  that  question. 
I  is  qaita  enough  for  the  deinsiou  <A  it,  that  there  was  a  mia- 
irris^  on  the  part  the  Judge  in  withdrawing  the  case  from 
wjMy. 

>  Ma  not  boaod  to  say  what  my  opinim  on  tbe  evidence  wosld 
>*e  hssn  had  I  been  eonsiderii^  that  evidence  as  a  jurymao. 
otiaasatlafled  that  there  was  enough  of  evidence  of  malice 
'**sBtetf-probablo  cause  to  send  tbe  case  to  a  jury.  If  tlio 
"»  hadhwjMowed  to  go  to  the  jury,  and  if  there  had  been 
wMstftfc^  potsiwr,  I  ooidd  not  have  disturbed  that  ver- 


dict. I  donot  thinka  JttdgeisentiUed  to  witlidrawaoasefhMB 
a  jai7  «(ont  under  sueh  drcumstancea  as  that  the  Coort,  in 
the  event  or  a  verdiet  for  the  pursuer,  would  have  been  bound 
to  grant  a  new  trial.  Here,  I  could  not  have  grantad  a  n«v 
trial  if  tbe  verdict  had  beoi  for  the  pursuer.  That  OBliddcM- 
tion  is  qaite  enough  for  me. 

In  the  sioratf  pUce,  under  this  Issue  and  record,  tlie  ground 
of  privilege  is  not  sufiDuient  to  bear  out  the  verdict.  The  case 
was  told  on  an  assault  of  the  defender,  not  on  an  Insult  offered 
to  the  ladies  who  were  in  corapaoy  with  him.  Therefore,  on 
the  case  as  dlsclMsd  in  evidence,  and  as  stated  in  the  record, 
I  hold  ibat  the  plea  of  privilege  is  not  such  as  to  be  relevaat. 

Then,  on  the  genenu  absUact  question,  whether  thU.is  ooe 
of  those  cases  to  which  the  plea  of  privilege  extends,  I  feel 
great dittfin^ty.  I<ookiiigattbeoa«esQf8beppeardaAd  CaUendar, 
it  might  be  very  difficult  to  maintain  that  they  do  not  support 
the  defender's  general  proposition.  Still  I  do  not  think  that 
they  go  the  length  of  deciding,  that  in  every  case  where  one 
gives  a  parly  into  the  custody  of  a  policeman,  he  can  plead 
privilege.  Ttiere  is  not  here  the  statement  of  any  tangible  of- 
fence. If  tbe  matter  were  quite  open,  I  would  venture  to  hold, 
that  the  words  of  Lord  EiUou  io  deciding  the  case  of  ArlHickle 
have  been  misconstrued.  Lord  Eldon,  in  making  tfaesa  o1m«>> 
vations,  was  dealing  with  English  tow,  and  promised  a  rei^t 
back  to  ttiis  Court  to  have  it  distinctly  asontained  what  the 
law  of  Scotland  was  on  that  point.  But  I  should  be  asliamed 
of  our  tow  if  it  wen  held  as  declaring  that  any  one  is  at  tbe 
mercy  of  any  hot-beadod  man  who  chooses  to  band  over  his 
neighbour  to  the  ctutody  of  a  police  officer,  (n  anjr  view,  I 
hold  thereto  not  woaghiwte  to  aapport  the  plea  of  privilege. 

Exoeptiona  ttutaijiedf  and  mw  trial  granted. 

PuBSOUi's  AoTHoarrtis. — ^Fentoo  v.  Cunia,  22d  Feb.  1843  ; 
Dunbar  0.  Stoddart,  16th  Feb.  1849;  Btrachau  v.  Monro,  5th 
Djc.  1844 ;  Sheppeard  i>.  Fraser,  26th  .fan.  1849 ;  Callendar  v. 
UUligan.  20th  June  1849 ;  Arbuckle  v.  Taylor,  3  l>ow,  160; 
Uacphenon  v.  Gattatuich,  10th  Deo.  1850;  Stonehoupe  v. 
Elliot,  6  Dura.  &  East.  816;  M'Clooghan  ir.  CUyton,  Uolt'a 
K.  P.  478  ;  Stummers  v,  Yearsley,  10  BiDg..35 ;  Peters  *.  Stan- 
way,  6  Can-,  tt  P.  737  ;  Holroyd  r.  Doncostflr,  11  Moore,  441 ; 
Tierney,  Times  newspaper  of  l&tb  Dec.  1852  ;  Isaacs  v.  Cook, 
Times  newspaper  of  20tb  Dea  1852;  M'Donald  «.  Ferguson, 
12th  Jan.  1853,"  (to  be  reported  at  tbe  end  of  the  volume.) 

Ad.  Patton,  Aitdson;  John  Bobertson  Junior,  S.S.C.  Agtnt. 
AIL  Logan.  MlUar;  William  Skinner,  AgeiU^h. 
CM.— (F.H.) 


im  March  I^Z. 
SsoowD  DrrismK. 

James  Hat  and  others.  Suspenders^  v.  Robebt  Laiuub 
and  others,  Respoadente. 
Clerical  Error— Titles. 

By  a  private  statute,  certain  heritable  mbjeetB  wera 
vested  in  trustees,  with  a  power  of  sale.  The  subjects 
were  described  in  the  veeting  clatise  of  the  statute  as 
bounded  and  described  in  a  ieu-charter  dated  the  "  20tb 
day  of  March  1810,"  the  20th  day  of  March  bein^,  by 
clerical  eitor,  inserted  in  place  of  the  28th  day  of  March. 
Held,  that  nevertheless  the  trustees  were  fiilly  vested  in 
the  subjects,  and  suspension  as  of  a  threatened  charge, 
at  their  inatanoe,  for  the  price,  od  the  ^und  that  they 
were  not  in  a  pootion  to  grant  a  valid  title  to  parduaers, 
dismissed. 

i;onfOn£nat^,CnrrtehiU.— ilef.Wood;  J.  T.  Mowbray, 
AgmL—AU.  Keavei ;  Scarth  ft  Soott,  W.&  Agtidt^-^  Obrk.-^ 
(W.O.T.) 
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RETORTS  OF  CASEB  DECIDED 


lUh  March  1853. 
Fm»T  DivisiOH. 
John  Matnr  &  others,  Paitionerg, 
Hinni— Facior  Lw«  Tutori* — Cumior  Boni* — I.  Special  dr- 
mmuanett  u  which  the  Covrt  appointed  a  /actor  loco  lutnrii 
and  curator  bonis  io  two  children,  one  a  Minor  puW*  and  the 
other  a  pupil.   2.  OiiMrvvd,  That  if  the  application  had  been 
retted  on  the  general  ground  alone,  that  wherever  there  »  a 
minor  piibevi  the  Court  will  appoint  a  paid  officer  to  take 
charge  of  the  interetti  of  sneh  minor,  it  would  have  been  refused. 

TMs  was  an  application  presented  on  behalf. of  two 
orphans,  one  a  girl  aged  16,  and  the  other  &  boy  in 
pupillaritj,  for  the  appointment  of  a  factor  loo*'4idori» 
and  curalor  bonis  to  take  charge  of  the  funds  left;  by  their 
parents,  who  died  intestate,  and  without  nominattng  any 
gnardiaoB  to  their  children. 

The  petitionem  were  two  uncles  by  the  father's  side, 
both  residing  in  England,  and  the  minor  pubes. 

The  circumstanceswere  thus  set  forth  in  the  petition : — 

**  Tb«  mlnon  have  no  relations  in  this  conntrj  who  take  any 
Interetit  In  their  conc«mfi.  Tlie  oeareet  rflationa  are  the  peti- 
tioneni,  who  are  reeident  in  England,  and  who,  by  reason  -of 
tbvir  diBtact  retiidence,  feel  themfelvw  unable  to  undert'ike 
the  duties  of  curator  or  of  tutor.  Tlie  minor  pctitiouer,  Phi]a< 
delpbia  MonteiUi  Erskine  Mayne,  in  consequence  of  theru  be< 
ing  no  friends  or  relations  in  this  conntry  to  take  an  interest 
Id  ber  affairs,  has  been  unable  to  find  any  one  willing  to  allow 
himeelf  (o  be  oomioated  to  the  office  of  cnrator." 

The  foUoviDf  were  referred  to  as  cases  ia  which  the 
Court  had  appointed  curators  bwia  to  minors  pvheret: — 
Young,  19th  Feb.  1818,  F.C.;  Watson,  6th  Feb.  1827, 
F.C.;  Wood,  3Ut  May  1834;  Johnston,  l»th  June 
1839}  Reid,  10th  July  183a;  Roberts,  11th  July  1839; 
Fatten,  25tli  Kor.  1847;  M'Lellaa,  ditto;  Towtoo, 
8th  Dec.  1847;  Fleming,  IfithNor.  1850;  M'Euman, 
12th  July  1851. 

The  |vayer  of  the  petition  was — 

"  to  nominate  and  appoint  tb«  siiid  John  Mann,  aoooantant, 
Gla^w,  or  such  otbur  penon  as  vonr  Lordships  oball  deem 
proper,  to  l>e  factor  loco  tiOorit  to  the  nid  Jatnus  HaiK  Mayne, 
and  earaior  bonu  to  tlw  petibiooer,  PbiladelphU  lIont«itb 
Enklne  Majrne,  on  caution  belnfc  found  to  the  BatlsbotfoD  of 
yoarLord«bipit,intttmworfcbeactofsedenuit;  orto  do  other- 
wise in  the  premises,"  Ac 

Fraser,  for  petitioners,  contended,  that  it  was  better 
for  the  interests  of  the  minors,  and  condateut  with  the 
deoiaions,  to  iqtpcnnt  a  paid  officer  of  Court.  Besides,  in 
the  present  case,  ^ere  was  the  strong  special  ground, 
that  the  relations  in  this  country  dedined  to  act,  and 
the  other  relations  were  abroad. 

Lord  Ivory. — If  this  case  be  made  to  rest  on  special  grounds, 
then  it  doos  not  interfere  with  any  genervl  principle.  But,  bo 
far  as  it  procMds  oo  the  general  grooad,  that  whereTer  there 
is  a  minor  pjAet,  the  Oourt  is  to  &pp<4nt  a  paid  officer  to  hwk 
after  tfae  Interest  of  such  nlnor,  the  application  couM  not  be 
ftranted.  There  in  no  case  in  which  that  was  ever  done ;  there 
are  nnmeroas  anthorities  tbe  other  way. 

Lord  Ptendeni. — I  cannot  go  on  the  general  ^nnd  pleaded 
to  us  by  the  petitioner.  That  woald  maku  alteration  of 
the  law.  But  I  think  there  is  here  a  special  ground  on  which 
this  apptrintment  can  be  made. 

The  other  Judges  having  concorred,  the  Court,  "in  the 
Ipoml  circumstances  of  the  case,"  granted  the  petition. 

Aet.  Fraser ;  Patrick  Paul,  W.8. 4«mi.— W.  (M—^F-H.) 


llf&  March  1853. 
FiBST  Division. 

David  Kidd  and  others,  Petitioneraj  v.  James  Yocia 
and  others,  HetpondaiU. 

Bnrgli  Rnyat—Eleclion  of  UHgiBtratea  and  Councillora— Be- 

duclioii  StHluie  16  Geo.  II.  e.  II.  «i  24 — The  wugittraUt 

of  a  royal  buryh  had  ike  power  of  ckaoeing  their  tncctMn 
annually  in  September,  all  ckaUengct  of  (Ac  c/ecttea  reqnirit^. 
under  the  slainte,  to  he  brought  within  tvo  momtkt  theimfirr. 
On  ISfA  November  lHSI.«;te(iftoii  and  eomptaint  wai bnt^ 
agaima  the  election  of  I'tk  S^embtr  preceding.  On  I'lA 
Vecember  lti52,  the  Court,  upon  thit  application,  reduced  aad 
tet  atide  the  election,  and  declared  it  null  end  void.  On  l5iA 
September  1852,  the  partiei  whote  election  wat  then  mda 
challenge,  and  tubaeqnentfy  tet  atide,  had  made  m  new 
of  magittratea  and  eouncillara.  Certain  bmrgnttet  9nd  n% 
habitante,  in  January  1853,  pretemUd  a  patiliim  fnrtkimm- 
nation  «^  Huerim  SMMoycrs,  on  tie  groiutd  thai  tka  burgk  M 
ham  diufranekiied  bg  tka  prt9i»ma  jmigwmiU  •flMt  CoM,  W 
(Aat  (Ae  magielraey  and  eoameil  wera  wMUtf— H«M.  I;-  Hut 
OMlhe  partiea  now  prafeeiing  to  act  at  magittratte  aad tie^ 
eittort  derived  their  title  from  an  electing  body  wAom  own 
had  been  reduced  and  tet  atide,  a  reduction  of  that  deritetire 
title  {the  election  of  September  1882)  ipoi  mnnecettary.  t 
nat  the  tiatutary  rule  efehatlenge  within  two  wiontha,  did  ttt 
apply.    Petition  granted. 

Vide  ante,  p.  170. 

This  was  an  apptication  for  tin  appointment  of  iatcra 

managers  for  the  bur^h  of  Anstruther- Wester,  on  the 
ground  that  the  previous  judgment  of  the  Ooort  W 
disfranchised  the  burgh,  leaving  it  without  any  1^ 
magistracy  or  council,  and  that  there  was  do  one  1* 

manage  and  protect  its  interests. 

The  petitioners  were  burgesses  and  inhabitants  of  <M 
burgh. 

Tbe  respondents  were  elected,  on  16th  September  iM. 
by  the  piu*tie9  whose  own  election  a*  magistrates  vA 
council  on  17th  September  1851  had  been  declaredvud 
by  the  previous  judgment  of  tbeCourt  of  17th  OeoemW. 
See  supra f  p.  170. 

Eraser,  for  petitioners,  rated  Kay  v.  The  Maflstntti 
of  Dundee,  March  9, 1830;  Marshall  v.  Kerr,  M.  m'i 
Mason  v.  Magistrates  of  St.  Andrews,  M.  1872;  An- 
derson V.  Sinclair,  M.  12,157. 

I)eaa  for  respondents — The  questiott  it,  whether  »■ 
oagers  can  be  appointed  as  matters  stand.  The  elediffli 
of  September  1852  toolc  place  while  the  prooeedisp 
to  set  aeide  the  election  of  Ibol  were  in  dependma 
It  is  true  that  the  election  of  September  1851  wi 
found  bad.  It  does  not  fbllow  that  the  electi6n  nuA 
in  September  1862  is  also  bad.  We  have'  an  electin 
in  September  1852,  which  is  nnchalltmged.  No* 
the  ]a.w  is  very  &TOurable  to  parties  in  tbe  postia 
of  those  who  made  that  dcction.  All  th^  sd^ 
judicial  and  admini^iratiTe,  are  good.  So,  then,  tan  de^ 
tion  by  them  is  good — at  aU  events  till  their  own  19^ 
viz.  the  election  of  September  1851,  is  set  aade;^  2^* 
it  is  fixed  law,  that  if  the  election  of  September  ttfl 
be  not  challenged  within  two  months,  it  cannot  hi  ^ 
a8ide.o — See  the  ease  of  Tod,  decided  by  the  Bmpb" 
Lords,  2  W.  A  S.  App.  G.  p  542. 


•  Tlie  att  16  Geo.  II.  c.  U,  $  84,  proridea— "  jMNI 
and  may  be  lawful  to  and  fbr  any  coosUutent  mdDtej,iwf 
meeting  for  election  of  magixtrates  or  oouocillort,or  <a^KKF 
ing  previous  to  that,  ftir  (he  eletilion  of  JonpauMa^VggK^ 
tdlwn  respvctively,  wl^o  ^M^i^nHf^od  au7  '"^■MfWES 
done  hy  tliv  majorit /  of  iucii  iCMting,  to  apply  to  tltajpflvP 


IN  THE  COURT 


Ntam  for  petitiooera — The  contention  on  the  other 
nde  b  BulistaDtiaUy  this,  that  by  the  delay  occasioned 
bj  the  parties  themselves,  it  becomes  impossible  to  set 
them  aside.  Therefore,  if  we  were  now  to  bring  a  re- 
dnctiOD,  these  parties,  by  occaaoning  delay,  might  hang 
op  proceedings  till  beyond  the  two  months  sabaeqnent  to 
beptemlMr  IHSZ,  and  so  the  same  answer  would  occur  ad 
mfimUm.  But  such  a  reduction  is  not  required.  The 
jdgment  of  December  1852,  which  is  a  decree  of  reduc- 
tioa,  goes  back  to  the  date  of  the  application,  and  finds 
that  there  are  no  magistratei.  We  are  therefore  in  a 
poation  to  pray  for  the  nomination  of  managers. 

£W  Pnmdnit.— If  a  redaction  were  now  ti>  be  brooght,  the 
fmad  at  tvdaetion  would  be  the  prerioa«  interlocalor.  Buc 
iiituid  ttMtthccballcngeniiist  bo  witliin  two  month*,  and  the 
nieflf  Tod  hai  been  reftmvd  to.  Bat  that  eiiae  ia  not  piinilnr 
tu  thttwith  which  we  bare  bm  to  deaL  There  waa  in  that 
CMC  a  nfil  warrant,  which  formed  a  moat  Impwunt  diffidence. 
^  dMion  ander  that  warrant  formed  a  new  stMrting  point. 
Hm  Ifae  pi^nt  ia,  wbether  a  cliallenge  requires  to  be  made 
vilbin  two  mootha,  where  the  election  under  challenge  waa 
nude  bjr  ptirtjea  whi>ie  own  right  was  entirely  cut  away.  Tlie 
i-olj  pgint  if,  that  the  election  of  September  laat  ia  not  wiped 
mj.  Now,  if  we  are  to  require  a  reduction  for  that  purpose, 
J  don't  see  how  tliis  case  is  to  be  brought  to  a  conclusion. 
PoMetsion  is  a  rerj  important  thing  in  law ;  and  if  a  reduc- 
liso  be  now  bruuglit,  we  cannot  ensure  tliatit  will  be  brought  to  a 
DHiclasion  «^)ihin  a  twelvemonth,  and  if  not,  then  there  will 
be  inew  election  in  September  next,  also  requiring  to  be  re- 
riocfditnd  10  O'l  ad  infinitvm.  This  la  not  a  ease  for  the  nppli> 
otioD  of  the  law  as  to  a  challenge  within  two  months.  It  d'>es 
ant^f  when  the  election  challenged,  U  made  bj  partiea  whose 

i^t  bus  been  set  aside  by  a  decree  in  such  terms  as  the 
jidgawnt  of  Decvmber  1852.  If,  therefore,  it  cannot  be  required 
ibu  tlie  challeiiire  should  be  within  two  months,  It  is  clear  that 
twihing  is  n-quired  but  a  challenge.  Now,  I  do  out  think  there 
tube  any  better  challenge  than  this  petition  to  appoint  mana- 
leis.  lam  therefore  forgraiiting  ihe  prayerof  the  application. 

Itird FviOtrton. — I  am  of  the  same  opinion.  Thin  is  not  » 
<ve  In  wldch  a  challenge  within  two  months  ia  required.  The 
I«t«lecllon  la  not  challenged  upon  the  gronnd  of  anything 
dune  at  that  elecUon ;  but  ou  the  ground  that  the  pHrtiea 
•^Qg  bad  no  dght  to  da  so.  Suppose  they  had  Iwen  elei  t«d 
br  tbe  Qolf  Club,  could  it  be  maintained  that  the  rule  of  two 
Aionths applied  f  I  apprehend  not 

This  consideration  goes  for  into  the  qnestion,  as  to  the  kind 
of  cballeoge  reqnlred.  It  ia  said  that  a  reduction  is  neoeamry; 
bet  what  would  be  the  nae  of  a  reduction  f  A  chatleuge  In  that 
t>rmcooldouly  proceed  on  thegrotind  of  the  former  Judgment. 
Row  that  Judgment  does  not  require  to  be  strengthened,  and 

not  admit  of  Ixiog  weakened.  Tbe  opposite  view  would 
^Md  to  thi^  that  the  matter  would  become  aheolutely  inextri- 
*Me  If  the  ohallengo  were  xpuu  out  beyond  the  yeiir.  Theae 
l|*ni«  wiU,  by  onr  granting  this  pcUtion,  be  put  out  dt/aeio,  aa 

are  alratdy  out  A  Jur$. 

Tjtri  Cmtmgiamf. — I  agree  with  the  opinlona  delivered. 
l^OM  of  the  three  precedents  referred  to  (at.  Andrews,  Wfcli 
wd/edbmgb)  rule  the  preaentcape,  as  the  only  plea  set  np  there 
**■>  that  a  new  and  illegal  election  made  pending  complahita, 
vuated  tbe  undecided  coraplalnta,  The  Court,  aa  may  be 
nppned,  found  tn  the  negative;  but  the  ulterior  proceedings 
»o  not  appesr. 

Bhce  the  qnostfon  ban  occurred,  I  am  nnable  to  find  any  legal 
IfiMSid  far  holding  a  reduction  neceeearyforsofl^rantlyanillit- 
pi  imoMdIng  aa  tbe  dectlon  of  1662,  now  founded  on.  There 
n  the  nlntaty  maxim,  every  day  enforced,  pendente  lite  nihit  in< 
W'ritfiM  dan  there  be  a  more  fit  case  for  the  application  of 
tbatnda  than  the  present  f  Here  a  complaint  was  presented 


MSfte.  Igr  a  summary  complaint,  for  rectifying  sncli  abuse, 
y.iiWiH  tcM  Uie  whole  election  made  tnr  the  said  ro^jo- 
^jO^r'dediTlng'and  asoertidning  the  electum  made  \>j  the 
WRAnia  Awh  eomplaiat  be  presented  to  Hit  said  Court 
VMI^Miin  twnt  calendar  mitntha  after  tbe  annual  elec- 
>  wWMnalitntef  and  councillors." 
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in  November  1851,  which,  if  succesafnl,  necessarily  implied  that 
tbe  title  of  the  respondents  as  councillors  would  be  declared 
null ;  and  on  tbe  result  of  it,  if  sustained,  the  compWners 
could  aok  tbe  Court  to  appoint  iiUerint  managen  for  conducting 
the  public  and  muulclpal  affairs  of  the  burgh.  Surely  that 
right  could  not  be  thwarted  or  evaded  by  an  unwarrantable 
and  tortious  act  on  the  part  of  the  respondents.  It  rather  oc- 
curs  to  me  that  wu  are  entitled  and  bound  to  disregard  alto< 
gether  a  procc-i'ding  so  palpably  illegal,  on  its  very  face,  us  the 
election  of  lHli2,  pendente  Hit. 

Lord  Ivory  — I  am  of  the  same  opinion.  Tbe  only  point  on 
which  the  law  doesnotaeem  to  me  expressly  settled,  is,  whether 
a  reduction  is  not  nece«(ary.  But  on  one  point  the  authorities 
are  clear  and  decided,  viz.  that  the  challenge  does  not  require 
to  bo  viibio  two  months  in.a  case, of  this  kind.  Thei;ca«>  «f 
Tod  does  nut  affect  that  principle-breads  Lord  Cbancellor'a 
opinion).  This  is  a  very  different  case,  In  which  we  are  deal* 
lug  Willi  usurpers  and  intruders. 

The  only  question  is,  wbether  any  proceeding  be  required  to 
eject  them.  On  tbe  pHncipletistatedbyyonr  Lordships,  Ithlnk 
clearly  not,  A  reduction  would  be  of  no  use.  Our  judgment 
puts  this  magistracy  to  an  end,  and  we  are  bound  to  protect 
tiie  interest  m  the  butgh  by  granting  this  petition. 

Petition  granUd. 

Act.  yeaves,  Fmaer;  Jardinr,  Rtodarfc  and  Fraser,  W.S. 
AffentM.—AU.  Ueas,  Macfkrlane ;  T. &aLandale,8.itX].  iMiito. 
L  tfcrfc— {F.U.) 


ink  March  1»53. 
Four  Dmsioa. 

Ann B  Bbtob  or  Coltart  liusband.  Pursuers,  v.  Mabp 
QABBT  Ddnbar  or  CoQiB  &  another,  Dejenden. 

Trust-Deed — Conitruetion — A  husband  and  W(/a  executed  a 
tettlement,  ditponing  heritable  tnbjettt  jivrchated  with  tha  wife'e 
money,  and  wnich  wsrc  held  by  her  in  fee  and  the  kueb  md  in 
liferent,  to  trmeteet,  tit  ultimate  pwrpoee  of  the  deed  being,  to 
make  ttaer  the  »Mbjeett,am  tka  death  tff the  mniearoftha  apoiues, 
to  a  perton  therein  nemud.  Tie  deed,  however,  reserved  power 
to  either  of  the  tpomeee,  or  the  mreivor,  to  tell  or  diapote  of  the 
lubjeet*  tkould  theg  or  either  of  them  find  it  necettary  for  their 
support — and  it  wat  so  eoneeived,  that  thouj/h  the  husband  had 
a  liferent  only,  he,  tin  wurvioiny  the  wife,  was  to  be  entitled  to  sell 
the  tubfeels  shoulUhefindit  neceiaary for  his  support.  Themifi 
predeceased,  and  theperson  to  whom  the  subjects  were  ultimotefif 
destined  having  also  died,  the  husband  dinponed  the  same,  under 
nseroalim  of  his  own  lifirent,  to  eertaiu  third  parties,  on  the 
narrative  that  he  had receivtd much  kindness  und  attention from 
them,  and  was  anxiouM  to  testify  bis  gratitude  /or  their  past 
services^  as  well  as  to  secure  a  continuance  of  their  care  and 
attention  in  time  to  come,  and  to  /trovide  for  their  maintenance 
and  comfort  after  his  death.  In  a  reduction  of  tlie  latter  dead 
at  the  instance  of  the  wife's  heir-at'lam — Held,  that  the  kua^ 
band's  power  of  sale  and  disposal  W'la  conditional,  and  limited 
to  the  single  case  nf  his  fading  sucli  nale  or  disposal  necessarg 
for  his  support — that  the  deed  did  not  come  up  to  the  neces- 
sity — and  the  same  reduced  accordingly. 

In  1818,  Margaret  Skinner  executed  a  dood  of  settle- 
ment, whereby  she  disponed  to  trustees  a  hoase  in  tbe 
third  fia^  of  a  tenement  in  Leith.  To  this  deed,  Samuel 
Roderick,  the  buaband,  was  a  party.  The  house  so  con- 
veyed had  been  porchased  with  the  wife's  money,  and 
was  held  by  the  spoases  under  a  disposition  bwing  to 
be  granted  "  in  oonnderation  of  a  oertun  sum  of  money 
instantly  paid  to  a>  by  Margaret  Skinner^  spooae  of 
Bamael  Boderick,"  and  conveying  the  bonse  to  the  hus- 
band in  liferent,  and  the  wife  in  tee. 

'["he  settlement  further  conveyed  to  the  trustees  all 
other  property,  heritable  or  moveable,  which  should  be- 
long to  the  survivor  of  the  trufltera.  The  ultimate  purpose 
of  the  deed  was,  that  the  trustees  should,  at  the  decease 
of  the  survivor,  "  oonrey  tli<'  said  suhjccts  particularljr 
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above  deeoribed,"  and  the  residue  of  the  Mtate,  to  Wil- 
liam BkhiDer,  a  nephew  of  the  female  truster — the  tms- 
tera reserving  "to  themselves,  or  eitherof  them  sarviviDg, 
at  any  time  during  their  lifetime,  should  they  or  either 
of  them  BturviviBg  as  aforesaid  find  it  neoeasary  for  their 
support,  to  sell  and  dispose  of  the  said  subjects  in  the 
same  manner  as  if  the  diqiontion  had  never  been  exe- 
cuted: And  in  respect  Samuel  Roderick  had  only  right 
to  the  Bulijeets  for  his  liferent  use  allenarly,  Margaret 
Skbaer,  to  the  effect  he  might  sell  and  dispose  thweof, 
shoald  he  find  it  necessary,  as  above  written,  in  the  event 
of  his  Burnving  her,  disponed  and  convened  to  lu|n,  and 
his  assignees,  all  and  whole  the  said  lodging  or  dwelling- 
house,  aa  particularly  described  in  the  dispositive  clause; 
declaring  that  he  should  not  be  at  liberty  to  dispose  of 
the  subjects  at  any  time  during  his  Un,  without  her 
special  oonsent,  the  same  as  if  the  diB{wa1ion  and  set- 
tlement had  never  been  executed.'* 

Margaret  SUnner  predeceased  her  husband.  Xone 
of  the  trustees  named  in  the  deed  of  settlement,  accepted. 
William  Skinner  having  diod,  Roderick,  on  2d  August 
1836,  executed  a  dinpositton,  whereby,  on  the  narrative 
of  the  deed  of  settlonent,  and  "  that  he  had  received 
ranch  kindness  and  attention  from  Margaret  Dunbar 
or  Cone,  and  Margaret  Bemardis  Corie  ner  daughter, 
and  that  he  was  anxious  to  testify  his  gratitude  for 
their  past  services,  as  well  as  to  secure  a  continuance 
of  their  care  and  attention  in  time  to  come,  and  to 
provide  for  their  maintenance  and  comfort  after  his 
death,  so  far  as  his  means  would  permit,  be  gave, 
granted  and  digued,  with  and  under  the  reservation 
of  his  own  liferent,  to  Mat-garet  Dunbar  in  liferent, 
for  her  liferent  use  allenarly,  and  to  her  daughter,  Mar- 
garet Bernardis  Corie,  and  her  heirs  and  assgneea  in 
ne,  all  and  whole  the  said  lod^pi^  or  dwelling-house, 
Ac,  reserving  to  Samuel  Rodenok,  at  any  time  during 
his  ufetime,  should  he  find  it  necessary  for  his  support, 
to  fleU  and  di^tose  of  the  sud  subjects  in  the  same  man- 
ner aa  if  the  Mid  diqwutioo  had  never  been  gruited." 

In  August  of  the  same  year,  he  was  inSafi  on  the  set* 
tlement  of  1818.  Samuel  Roderick  died  in  1848. 

This  was  an  action  of  reduction,  rMsed  by  the  nearest 
lawful  hmr  in  general  to  the  deceased  Margaret  Skinner, 
of  the  settlement  of  1818,  and  sa^ne,  and  of  the  disposi- 
tion in  favour  of  the  defenders,  on  various  grounds,  of 
which  tho  third  was,  that  it  was  nuU  and  void,  in  re- 
apecb  Roderick,  in  terms  of  the  settlement  uid  sanne, 
was  only  vested  with  power  and  authority  to  soli  and 
dispose  uf  the  subjects  should  he  find  it  necessary  for 
hu  support  so  to  do. 

The  liord  Ordinary,  on  Gth  February  1851,  pro- 
ttonnood  the  following  interlocutor: — 

"  Sdit^  the  third  reason  for  rednctfon  (the  oth«n  bdng 
abandooedj ;  and  in  respect  thereof,  finds,  reducea,  declares 
and  deoenu  as  libelled :  But,  in  the  wbdedrcumstance^fiDd* 
no  expenses  doe ;  and  deceroa 

"iVoff.— Bodetick's  powerofwleand  disposal  was  conditional 
and  limited  to  tlie  idngXn  caw  of  bis  tiodlng  such  sale  or  dispo. 
sal  *  neetiaarg  for  kit  m/ywrt,'  The  deed  under  chellenge  does 
not  come  up  to  the  neeemtg.  For,  instead  of  setting  forth  the 
disposal  thereby  made,  as  a  thing  '  necewary  for  hia  support,' 
It  ptr  aprmuM  reiervts,  notwilhstandlo^  the  disposal  to  made, 
the  very  same  power,  *at  any  time  during  my  lifetime,  tAovU 
/  find  it  neceuury  for  mj/  ttqrport  to  sell  and  (uspoee,  &C.,  m  if 
tlie  prcwDt  dUpOiitioD  had  not  been  gtunted.'  What  is  at- 
tempted to  be  ccrnvf^ed,  therefore,  ii  something  beyond,  aud 
wbich  wax  nut  to  Interfere  with,  bis  power  to  sell  and  dinpoae 


for  tht  nieetiUU$  <if  hit  nmort.  But  tbis  last  being  the  txjitm 
condition  and  limit  of  nis  power,  sucfa  a  detid,  as  belDKcn^ 
to  take  effect  In  case  the  graoter  should  not  find  tt  neccsat; 
to  Sell  and  dispose  '  for  his  support,'  was  piiUnly  a  deed  nut 
ftilling  within  the  power  to  sell  and  dispose  so  Umited. 

"  That,  upon  the  principle  of  Atbmaom,  ItUh  IStvaAtr  VXt, 
there  might  perhaps  nave  been  sofBdent  mmndtjft  la  the  mat 
of  the  statute  I6O0,  had  tfae  question  arisen  wltb  an  bdr  pM- 
Ing  by,  Is  little  to  the  purpose ;  for  stfll  ^e  only  tblsg  nffi- 
cient  to  satisfy  and  fidfil  the  oondlUon  of  tbe  power,  wu  ou 
which  made  disposal  '  necessary  for  support.'  And  ai  tbi 
grantor  reserved  bis  right  still  to  dispose  in  the  er^nt  of  nick 
necessity,  any  conveyance  granted  under  that  resemlioo 
oould  not  itself  have  as  Its  condderation  the  ariiisf  frmat 
txUtmee  ttflht  neetmU/  i;e»eTve4. 

"  As  to  the  general  power  of  revocation  contained  fai  fli 
mutual  settlement,  It  could  only  extend  to  matters  pntUnaij 
within  the  power  of  the  respective  parties,  In  so  ter  si  that 
might  otberwiflc  stand  affected  by  the  deed.  Bat  fbii  could 
never  entitle  Roderick  to  alter  the  deed  with  refereneeto  1 
SDlnect  which  never  was  in  Mm  at  all,  excepting  under  the  deed 
itself,  and  with  refierence  to  a  limited  power  thereby,  m  tmMi, 
for  the  first  time  conferred. 

"It  is  not  without  reluctance  that  tbe  Lord  OidlDtrybu 
felt  himself  compelled  to  pronoonce  this  judgment,  eapeciall; 
looking  to  the  length  of  time  that  bas  been  aDowed  toeltpH 
before  bringing  tbe  challenge ;  and  bad  the  dmple  gntudi 
of  oneroeity  set  forth  in  tbe  deed  been  enough  to  miidf  tb« 
condition  of  Boderick's  power,  be  might  perhaps  have  Wti» 
posed,  as  in  Adamsoo's  esse,  to  give  even  greater  wel^t  ts 
this  coDsideration.  As  it  Is,  he  htdds  it  qnite  enoo^  to  w- 
rant  him  in  refusing  to  aw«rd  expenses." 

The  defenders  reclaimed. 

Lord  Prtndent.—Thi»  is  rather  a  curious  case,  the  dtti 
is  a  dngular  one,  and  opens  various  questiona  In  order  to  loln 
them,  we  must  look  to  what  Is  to  be  regarded  as  its  tnwds^ 
racter.  Tbe  particular  deed  we  have  to  look  to  at  pmcit 
is  that  executed  by  Samuel  Boderick  In  favour  of  tbe  ddta- 
ders.  This  Is  an  action  of  reduction  of  three  deed»->-tlie  *t- 
tlement  of  1818,  the  disposition  of  1886,  and  Uie  iDStrWKOld 
sasine  on  the  settlement  of  1818,  which  was  taken  by  KoMdi 
on  tbe  first  deed,  after  execntion  of  the  dl^XMitlon  of  ISM,^ 
paiently  with  the  view  of  nlfdating  that  oouTeyanoa  Wbu 
was  the  reason  of  ndnoUon  In  tMs  summoos,  appUoabls  t»tt*t 
Bosf  ne,  I  do  not  see.  However,  If  we  sostaln  -Uie  tUrd  rcsM. 
there  will  still  remain  tbe  qneKtion,  what  la  to  Im  the  tSKt 
that  instiument  of  sasine.  Then,  as  to  tbe  deed  of  1836,  if 
that  is  to  be  viewed  as  a  deed  granted  In  fulfilmeDt  of  tbe 
powers,  and  for  tbe  ot:!iecte  of  the  deed  of  1818. 1  tUnk  Hii 
not  a  deed  In  exerdse  of  tiwse  powers.  I  ttiink  the  i^id 
1818  was  iotonded  to  limit  tbe  right  of  Boderick  to  tell,  to 
tbe  event  of  its  being  found  necessary  for  bis  support,  after  ^ 
death  of  bis  wife.  Then,  doesit  appear  on  tbe  u!ce  of  tbe  deed 
of  1886,  that  It  was  a  deed  of  sale  In  rtvpect  of  such  ssle  haiiBg 
become  necessary  for  bis  support  f  I  find  notbing  about  tbst  ii 
the  deed  of  1686  The  deceased  bad  received  much  klBi)«ii 
and  attention  from  these  parties ;  but  though  the  dsed  mp 
that.  It  Is  not  said  that  tiicy  supported  him  ;  and  Id  tUf  toj 
deed,  tbe  two  things,  kindness  and  attention  on  Ibo  one  Issd, 
and  support  00  the  other,  ate  contrasted,  for  H  Is  oe  sccoast 
of  their  past  kindness  and  attention,  and  to'aerars  tfaeWH 
to  tbe  dispooer,  and  for  tiie  maintenance  of  (he  Jiyi—i 
uotof  thedispooer,  that  tbe  deed  isgraated.  Tkea»MnM'4 
there  Is  do  averment  tiiat  they  supported  htm.  And)  Mffli 
said  this,  he  oonveys  tlm  sutjects  under  reservatlonOf  nl'plM 
to  sell,  should  he  find  It  necessary  for  fata  awn  euppott  <■* 
dearly  drawing  the  dbtlnction  betw««i  UadaMs  MM 
It  is  not  a  conveyance  for  bis  8l^qtort  or  msiulsmiws^wg 
is  the  only  powlr  given  Urn.  Tberefortf,  I  do  not  tUsku* 
is  an  exercise  of  tbe  power  given  bim,  bat  quite  tbsifW* 
Then,  was  the  oeuveyanoe  to  Roderick  of  socb  a-  fcWM*  ** 
vest  In  bIm  tbe  powar  to  sell  absolutely.  That  odbub#^ 
tliat  it  is  of  DO  consequence  whether  the  oonvcpjraoosHlNM*- 
sary  for  his  support  or  not— whether  It  be  onerous '  ' 
tous.  That  is  not  tbe  view  I  take  of  the  dead  of  " 
eially  when  the  party  stood  on  his  person^  tiOe. .  'ftrfS^ 
It  is  said  the  deed  contains  power  to  alter,  tfidlkt^^^^ 
a  mere  alteration ;  but  it  is  an  alteration 
tire  alteration,  not  only  of  these  deeds,  bteoTthe  t 
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fx  It  tiMtaUaiaUon  of  «  UferenC  intoa  fee.  Therefore  I  think 
there  la  no  such  abnolute  and  unquollSed  right  under  the  oon- 
njanceiM  erabled  Boderick  to  ftrlltn-  dispone  to  whonisoever 
be  pleued,  bnt  only  to  do  so  for  bii  snpport.  Therefore  I  Uiiok 
(bii  coDTcjuice  cannot  ataod.  What  the  effect  of  that  may  be 
OB  ibe  HMiiie,  I  do  not  Bay.   On  the  whole,  therefore,  I  adheie. 

IWAOvCML—Iataof  theiatneopiDioa.  Ifit  were  possible 
tooHicdTeaparty  maklDK  omaaetof  deeds  for  the  porpnee 
of  pDHlIngoooTeyanoem,!  donot think  he  could  ha?eincoeedcd 
better  than  hu  been  done  here.  But  I  think  justice  will  be 
done  by  (bllowlt^  the  coume  proposed  by  your  Lordship.  If 
there  bad  been  any  Rronnd  for  holding  that  the  dispoeltion  was 
w  Doder  the  power  granted  in  the  deed  of  1818,  for  hhi  own 
npport,  it  would  have  been  otherwise ;  but  tbe  tenus  of  the 
deed  thew  clearly  that  it  does  not  fall  under  thai  purpose  at 
lU.  TMieiBainstlMgreatdifficultjrof  the  case;  and,  on  the 
«thn  pMiUs>I  lather  agrea  that  wecanDotdlffBrfrom  the  Lord 
(Maaiy< 

M  CmdHgliame  — t  do  not  like  to  differ ;  bnt  this  is  one  of 
tboM  cases  ta  whloh  I  tbink  we  should  not  apply  too  rigid  a 
awttnctioo  to  the  deed.  There  are  many  things  which  may 
pas  under  the  general  term  tm>ort,  though  cb«y  may  not 
come  up  to  the  strict  meaning  of  it.  I  cannot  help  thinking, 
ttuU,  ia  tbe  drcnmirtaiicei,  this  was  a  fiUr  eierdse  of  a  rwenred 
ligbt  by  a  proprietor. 

Laribirjf. — I  remain  of  my  ori^nal  oidnioo. 

Adkert. 

Lari  Ordtnarjf,  Irorj.—Aa.  Lorimer;  W.  S.  Stuart,  8ji.C. 
i/mt—AlL  Qordon,  SetOD  ;  J.  H.  Uacqueeo,  8.&C.  Agtnt  — 
LCfcr»_(W.O.T.) 


IBth  Afarch  1853. 
Fib  Err  Divisio*. 
Walter  Itl'Ovi'LOon,  Pumier,  v.  The  S«>dtbern 
Bank  op  Scotland,  Ikfenden. 
ithitntion — Sabautaioo — Contract— Tile  thareholden  of  a 
jtiMl-tltek  company  ttppointed- a  manager  for  ike  pmrpowof 
wudmg  up  ikg  of  the  eompanit,  the  amount  of  hit  remu- 

Mntim  heing  left  "  /o  be  leilled  bg  the  preeeitt  direeton,"  u>ho 
wen  mmt  in  mumher,  and  who  were  appointed  a  committee 
uidt  vAoai  he  might  advite  oh  the  etate  of  his  accomtt.  and 
ifVketemdmee  ke  u»u  to  bt  guided  ui  tie  whole  bmeineta. 
Om  Its  rsmiaaf  ioa  of  the  wtmagement,  tke  ahartkoUere  remit- 
M  to  the  eommUtee  to  fir  ikt  wmuger'e  remmmeratim,  at  the 
MM  fHM  appnnting,  to  a$ti$t  tke  committee  at  atl  timet  whm 
rifurid,  two  pertom,  who,  ae  well  at  one  of  tke  committee, 
wt  to  be  TtmuneraM  for  their  trouble  t'a  Me  matter.  Two 
of  (Ac  committee  refused  to  act :  the  other  fioe,  including  the  one 
to  bt  remunerated,  reported,  that  having  adtiaed  with  the  two 
gatUwte*  appointed  for  that  purpoee,  they  fixed  the  manayer'e 
remeurition  at  a  certain  mat — Held  that  thie  wae  not  a  de- 
OMNI  urndtr  and  im  term  of  the  reference  made  by  the  manager; 
liet  it  woo  not  binding  ws  him,  and  did  netfixiko  amomnt  ^ 
rflaaaaraftea  lo  wAi'cA  Ae  nnu  entitled,  but  tk*U  tke  tmme  re- 
■aiasd  atttf  (»  ba  aacerlained!  that  after  atkat  kad pa$$ed,  he 
m»  entitled  to  o^feet  lo  a  teeond  remit  to  the  teven  penone 
erigimj^  nmmtd  i  and  obaerved.  7%at  tke  oa^  mode  of  txtri- 
dint  tile  wmttar  wot  to  remit  to  portent  of  akill  to  decide 
■Aof  IMS  the  proper  rtrnmuration  of  the  manager  for  tke  work 

*mb$  him. 

In  an  wnement  waa  entered  into  between  the 
SoitdMan  Bulk  oT  Sootland  and  the  Edinburgh  and  I^ith 
Sanh^idMiotiy  tbe  latter  agreed  to  pnrohaae  tbe  buu- 
M»  if  the  Hontfaem  Bank,  and  the  Sonthem  Bank 
■VH^li  wind  iq>  their  own  concern.  . 
Oft  Jannaiy  1843,  the  porsaer,  by  a  meeting  of 
ti^iiiNAoldeM  of  the  Sonthem  Bank,  was  appointed 
rti'ttr  iliMiamii,  ibrthe  ptirpose  of  winding  up  the  company. 
JUt^iABote  t£  nie<niig  ^tpcnntiog  ue  pannier  was  as 

ig  moTcd,  and  was  seconded  by  Mr.  James 
Hr.  Walter  M-GuUoch,  W.B.>Bdinbai^,should 
in  tanu  of  the  46th  section  of  tbe  contract  of  co- 
tU  the  pQweneonlexTed  by  tfao  contract  on  tbe 


ordinary  manager,  and  that  be  finds  security  for  bis  intromls- 
^ns  to  an  extent  to  be  fixed  after  this  motion  is  disposed  o£ 
And  Ur.  M'Ctilkwh  being  specially  asked  by  Mr.  Bell  of  Hil- 
lowtown  what  remnneration  be  would  expect  for  his  trouble, 
said  that  that  moat  entirely  depend  upon  the  amount  of  taboor 
Involved  in  the  busioess,  bnt  that  be  would  leave  it  to  be  set- 
tled by  the  present  direoton.  The  motion  having  been  put 
with  this  explanatioo,  was  nnaoimoaily  agreed  to,  and  Mr. 
M'Cniloch  was  specially  directed  to  pay  in  such  sums  as  h« 
shall  receive  on  account  of  tbe  Southern  Bank,  on  receipt 
thereof;  and  they  direct  him  to  find  secnrity  for  his  intromb- 
sions  to  the  extent  of  £1000,  to  the  satisfaction  of  the  present 
directors,  who  are  liereby  appointed  a  coouulltee  with  whom 
he  may  advise  on  the  state  «  his  accounts  in  his  progr—  fn 
winding  np  the  aSaira,  and  bf  whose  advice  he  will  be  guided 
in  tbe  wlu>le  business." 

The  'present  directors'  at  the  date  of  tbe  pursuer's 
appointment,  were  Messrs.  Bell,  Rankine,  Watts,  M'Fio, 
Thomas  Thorbum,  Thomson,  and  Kemp.  I'he  three 
latter  were  men  of  business. 

In  1817,  the  pursuer  having  completed  bis  manago- 
meot,  made  a  final  report,  in  which  he  brought  out  a  ba- 
lance in  his  favour  of  X3d53.  This  balance  was  created 
by  putting  to  tbe  punwr's  credit  a  sum  of  nearly  X5000 
in  name  of  commission. 

A  meeting  of  the  shareholders  was  held  on  16Ui  July 

1847,  tbe  minutes  of  which  bore,  that — 

"  Ur.  U*Cnlloch  being  required  by  tbe  meeting  to  prodaoe 
the  Southern  Bank  aederunt-book,  containing  the  minute  of 
bis  appointment  of  3d  January  1843,  did  bo,  when  the  meeting 
found  that  a  distinct  understanding  and  agreement  was  come 
to  between  him  and  l^e  diarebeldeis,  that  the  amount  of  hts 
remuneration  tn  winding  up  the  bank's  affidis  should  be  left 
to  the  declrion  of  Uesara.  Bell,  Banking  Thomson,  Thorbum, 
Watts,  WFio  and  Kemp,  directors  at  the  time.  Tbe  meet- 
ing, throngh  the  cbalrmalu,  made  inquiry  of  If  r.  HHJnlloch 
whether  he  was  disposed  to  implement  tbat  agreement,  by 
submitting  the  amuaot  of  the  ctiaige  made  by  him  for  oom- 
uisRifin,  and  the  other  legal  expenses  incurred  by  him,  lo  tbe 
ttUd  directors.  Mr.  M-GuTloch  stated  that  be  now  declined  to 
doso.  It  havinK  been  pot  to  the  meeting  whether  tbe  remnnv 
ration  to  Mr.  M'Cniloch  should  be  fixed  as  arranged  by  sidd 
minute,  the  meeting  unanimously  resolved  that  it  shall  be  re- 
mitted to  the  committee  to  proceed  to  fix  Mr.  M-Gulloch'a  re- 
muneration in  terms  of  tbe  agreement  The  meeting  having 
ascertained  that  the  report  and  state  of  accounts  now  produced 
by  Mr.  MK^uUocb  had  not  been  proTioudy  submitted  to,  or 
approved  of  by  tbe  committee  appointed  for  tbe  ptirpose  of  ad- 
Tlaing  and  directing  him,  request  the  committee  now  to  pro. 
ceed  to  take  that  report  and  state  of  accounts  into  their  con* 
^deration,  and  after  having  investigated  the  some,  to  report 
thereon  to  a  general  meeting  of  tbe  shareholders,  to  be  called 
as  early  as  piwaiblu.  The  meeting  appoint  Mr.  H'William  of 
Htiauraer,  and  Mr.  John  Thorbum, Dumfries,  to  assist  tbe  scdd 
committee  at  all  times  when  required,  it  being  understood  tbat 
they  and  Mr.  Kemp  should  be  remunerated  for  their  trouble." 

The  ooiEimittee  reported  as  follows  : — 

**  HiMDTia  of  Meeting  of  tbe  Committee  appointed  l^the 
shareholders  In  the  Southern  Bank  to  examine  Mt.  MKMlodi's 
acconnta,  and  to  Ak  hia  remuneration,  bdd  Slst  July  1847— 
present,  Messrs.  Bankine,  Bellt  M'Fie,  Watts,  and  Kemp. 

**  Tbeoommittee  having  met  in  tennsof  the  inatntctlona  given 
to  tbem  by  the  general  meeting  of  partnera,  dated  16th  curt., 
they,  with  the  assistance  of  Mr.  M'William  and  Mr.  John  Thor- 
bum, proceeded  to  examine  Mr,  M*Cullodi's  account  of  charge 
and  discharge,  and  be  Mr.  H^Onllodi  being  present,  produced 
bis  ledger,  which  having  been  examined  In  reference  to  the 
abstract  stato  and  items  composing  tiie  sums  therdn  men- 
tioned in  detail,  they  are  of  opinion,  that  the  said  accoont  und 
state,  BO  far  as  the  committee  are  able  to  lodge,  presents  an  ap- 
parently correct  vidintvt  of  tbe  affairs  of  the  Southern  Bank. 

"  The  meeting  having  carefully  conridered  the  claim  made  by 
Mr  M'Calloch  for  commission,  and  advised  with  Hcssrs.  Mac. 
William  and  Thorbum  above  named,  are  of  opinion  that  a 
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qnnitioii.   Tbe  commlttM  are  nfoplnion  that  the  aum 

offlOOOua  liberal  remuneration  to  Mr.  liCallocli  aa  ma> 
nagitrt  and  naolre  and  fix  Ids  nmmMiEtloo  acoordiogly  at 
tliatBiuii." 

The  shareholders  unanimonsly  approved  of  this  report, 
aodj  in  particular,  of  the  resolutiou  fixing  tbe  amount  of 
Mr.  M'Onllooh's  professional  remuneration  at  XKXX). 

Tbe  pursuer  thereupon  nused  the  present  aetiou  fi>r 
payment  of  the  alleged  balance  of  £3553. 

'Vhe  defenders  pUadedj  that  the  amount  of  commisnon 
or  remuneration  had  beeu  finally  and  definitively  fixed 
by  the  resolution  uf  the  oranmittee,  by  which  tbe  pur- 
suer was  bound,  in  terms  of  bis  own  agreement. 

The'pnrsner  pleaJedj  that  he  was  not  bound  by  the 
nport  of  Uie  committee  of  Slst  July  1847.  The  pur- 
suer originally  referred  the  question  of  remuneration 
to  the  seven  gentlemen  who  were  directors  in  January 
1 843,  especially  Messrs.  Thorbnm,  Thomson,  and  Kemp, 
as  being  men  of  basineaa.  But  the  report  founded  od 
by  the  defenders,  was  not  a  report  by  these  seven  gen- 
tlemen, but  by  a  committee  of  five  of  them.  Neither 
Thomson  nor  Thorbam  were  in  any  way  parties  to  the 
proceedings  founded  on  as  fixing  the  pursuer's  remunera- 
tion. Early  in  1843,  Mr.  Thomas  Thorburn  wrote  a 
letter  refusing  to  act  as  a  director  at  all;  and  Mr.  Thom- 
son declined  to  interfere  when  the  question  of  the  pur- 
suer's remoDeration  came  to  be  entertained.  Mr.  Kemp, 
who  ngued  the  report,  was  to  be  remunerated  for  his 
trouble,  and  the  amount  of  remuneration  which  the 
pursuer  was  to  receive,  was  to  be  fixed  under  the  special 
advice  of  two  gentlemen,  whose  names  wero  not  men- 
tioned in  tbe  original  reference,  and  who,  like  Mr. 
Kempj  were  to  be  remunerated  for  their  trouble  in  the 
matter.  The  report,  therefore,  did  not  bind  the  pur- 
suer, as  it  was  not  a  decision  under  his  reference  ;  nor 
could  it  be  maintained  that  the  question  was  still  to  be 
submitted  to  the  original  seven  referees ;  it  could  only 
be  decided  by  the  opinion  of  men  of  skill  as  to  the 
remuneration  to  which  the  pursuer  was  fairly  entitled. 

The  Lord  Ordinary,  on  20th  February  1851,  pro- 
nounced the  foUowing  interlocutor  : — 

*■  Bepeb  the  fint  defencf ,  fuandedon  the  remlntlon  of  tho 
commlttoe  thertt  referred  to :  Finds  that  theremuoeratiui)  doe 
to  the  pnrsuer  for  bis  Kirices  under  tbe  employment  and  lu 
tbe  businen  xet  fortb  in  tbe  sutnmoDB,  baa  not  been  thereby 
definitively. fixed :  Finds  tbat  said  rt'inuneration  still  remainfi 
to  be  ascertained,  and  stutainB  tbe  puivuer'e  objection  to  that 
matter  Itelntj  now  remitted  to  the  said  committee  for  considera- 
tion and  settlement  by  them,  and  decerns:  And  bvfore  far. 
ther  answer,  and  particularly  before  answer  in  regard  to  the 
mode  to  b«  rewirUid  to  for  fixity  the  amount  of  said  remunera- 
tion, app<dnta  the  oausu  to  be  enrolled,  and  reserves  all  qnes- 
tloo  of  expenwrt. 

'  "  JVptt. — Any  objection  that  might  he  taken  in  point  of  form, 
•on  tbe  ground  of  there  Mag  no  reduction  brougb^of  tbe  re- 
■utotioD  of  the  committee  founded  on  by  the  defenders,  wa« 
expressly  waived  by  them  ;  and  it  was  stated,  that  if  a  reduo- 
tiuQ  were  necessary,  ttie^  agreed  lhat  tbe  ciuw  should  l>e  dealt 
with  as  If  it  bad  been  raised  and  repeated  ir.  this  process. 

"  Proceeding  upon  that  footing,  the  Lord  Ordinary  Is  of 
optnioB — 

"  1.  That  the  ponmer,  hy  tbe  terms  of  the  resolution  of  8d 
January  IMS.  of  the  meeting  of  tbe  partners  of  the  Southern 
9ank  of  Bcotland,  by  which  he  was  appointed  to  wind  up  its 
affairs,  and  which  he  ■ubscribed,  in  to^n  of  bis  acceptance  of 
that  employment,  upon  the  condiUoos  there  speciAcd,  effec- 
tually bound  himself  to  refer  the  amount  of  bis  rerauuention 
to  the  then  directors,  (who,  by  tbe  same  resolution,  were  nomi- 
nated a  committee  with  whom  be  might  advise  Iti  theoouise 
of  Us  progroM  as  thare  ■toted),  and  tf»  accept  tbe  sun  which 


utigbt  be  fixed  by  them,  awamlng  Umi  they  aoM  law 
objectionable  manner. 

"  2.  lliat  the  declinature  of  tbe  poraoer,  at  thegeneiwl  Meet- 
ing of  tbe  sbarebolders  of  tbe  l«th  July  1M7,  to  ImpliMiiat 
tbe  arrangemfnt  or  agreement  entered  into  by  the  foinsald 
resolution  of  Sd  January  1848,  '  by  eiibmlttinfr  tlw  amotaM  <tf 
the  charge  made  by  bim  fur  commission,  and  the  otfaer  kgtl 
expenses  incurred  by  him,  tu  the  said  directors.'  was  not  «ar- 
mnled.  and  that  be  could  not  in  that  way  lliietBte  Uandf-fDMn 
the  oUigation  ha  had  cmne  under  in  relaUou  to  tbo  ftaing  hu 
TemoneMtion,  when  he  accepted  the  employiaeat  nndsitataa 
by  bim. 

"  6.  That  while  it  mlKfat  be  wrong  on  tha  part  of  tiw  ponner 
to  have  signified  a  declhtature  to  agree  to  the  propoeal  mvle 
by  tile  sharehtdden  at  the  meeting  of  July  ImT*  and  tbe 
directors  or  committee^migbt,  uevertfadeM,  be  ontMod  «•  fm*- 
oaad  to  fix  ths  amnoat  of  bis  remuneration.  It  waa  ■ei  shelw*, 
but  mlber  tbe  more  Beoessary,  that  everything  done  ftiralMt 
porpoee  should  be  strictly  right  and  correct,  and  rigiAy  in  eob- 
formity  tu  tbe  tetios  and  true  import  of  tiM  nuAniiou  aad 
agreement,  from  wbloh  it  was  contended  that  the  pnrswer  aoalil 
not  throw  bimst^lf  lowe,  bat  must,  however  onwiBhig^adfcereto. 

"  4.  That  although  it  might  be  cotapeleot  to  tbe  BMvHagef 
tbe  16tb  J  uly  1847.  who  were  dlMtisfiad  *ith  ti»  alMrge  mmh 
by  the  pursuer,  'impfy  to  remit  the  matter  to  the  dtreetosih  who 
were  named  a  committee  at  the  ntvetinfr  of  8d  Janmsrjr  IMS, 
and  to  direct  tbem  tu  proceed 'to  consider  the  punoer'a  report 
and  state  of  accounts,  and  to  fix  hie  remuneration,  and  tapeit 
thereon,  they  did  not  follow  that  course — they  added  to  Uw 
remit  an  appolntmentof  Hr.  U'Willtam.  writer,  Stiiumar.aiiil 
Mr.  Tburtnirn.  writer,  Dutniries,  m  parties  to  assist  tbe  com- 
mittee at  allUmes  when  required ;  and  aOf-ordingly  tli«  upon 
or  resolution  of  the  committee  bears,  that,  acting  upon  Uoi 
appointment,  they  having  earefiillr  eonsidered  tbe  elate  mad* 
!  ■  by  tbe  pursuer,  and  a>ivlsed  with  JieMrs.  U'Wiill^k  aixl 
Thorbnm,'  are  of  opinion,  that  tbe  punuer's  charge  i»  extiavo- 
gant,  and  that  the  sum  ol  flOUOIs  a  liberal  remnuoratioa  u 
the  pursuer,  and  tbey  fix  his  remuneration  at  that  smm  aeoard. 
ingly.  This  node  of  prooeeding-^h«  fixing  tba  laiMniitsitioii, 
not  by  the  memben  of  committee  ntonv,  but  aoounftn^  t»  Um 
result  arrived  at  after  advising  with  Uessrs.  M'WiiteaiB  and 
Thorburn,  the  parties  appmuted  by  the  general  meviingtobc 
their  advisers  if  required — it  is  apprehended,  was  not  in  Mu- 
formity  with,  or  authorised  by,  titu  terms  of  tbe  agreatwM  c 
arrangement  with  the  pursuer,  as  hutmcted  by  the  reaolBtioa 
of  the  3d  January  1818, — and  the  more  so,  seeing  tbat  ia  Um 
deliberations  of  the  cummittve  and  their  adviser!',  none  of  tht 
three  prutesslonal  gentlemen  who  were  memberaof  it  todtasf 
part,  except  Mr.  Kemp,  wlio  was  then  the  agt^ot  of  tiie  back. 
It  is  impmsible  to  say  how  hr  thv  result  come  to  waa  ioS-- 
euced  b>  the  advice  which  wa^ received — bowfariKia^c<H>- 
clusiim  adopted  in  respect  of  that  advice,  or  the  condaiM 
which  tbe  commlttt.-e  would  have  arrived  at  if  left  to  Ibcir  oas 
Judgment.  It  may  be  tbat  tbe  rotolutioa  tbt-y  came  toaadcf 
the  advice  obtained,  IS' totally  diffijient  frura, tHad  gnuliyam 
unfavournlrie  to  the  punuer  than  tbat  whlt^  would  otberviK 
have  l>een  adopted.  By  the  course  tah^n,  tbe  oansultod  per- 
tics  were  subsiautialiy  made  more  or  less  the  }ad|jie»  of  the  k- 
mnnerattun  to  be  fixed,  although  the  resotattioa  ui^lMr  u> 
express  the  opinion  of  tlM  comiuittae.  AasauuBg  tmtfedtl 
report  to  t>ii  in  form  the  opinioa  of  the  ooauuittee,  ItJallwir 
opinion  as  advised  li>'  the  parties  ouasulted  and  adviiwd  wuk 
and  it  may  be  an  opinion  (and  that  is  enough  Ua  the  pnttotfl 
whiob  in  reality  is  truly  tlie  opinion  (rf  their  advisMS,«shEiii!C 
that  to  which  the  committee  were  brought  by  tbe  adwieetbrr 
got,  and  widch,  if  they  had  acted  alone,  (that  it,  m  tba'Mrti^ 
who,  solely  and  independently  of  all  others,  want,  by  liaiB>i- 
nute  of  8d  January  IMS,  constituted  as  the  body  to  whWl  t)» 
pursuer  agreed  to  reter  the  amount  of  bis  ritmuoeratioa),*^ 
would  never  bwre  entertained.  lu  sucb  ciroumistaaas^  ^ 
Lord  Ordinary  cannot  buld  tbat  tbe  sum  fixed  to  be  tbaaMCHuit 
of  the  puiKhir's  rumuneratloo  is  conclusive,  or  that  lhij>anl|- 
tion  to  that  effect  boa  been  made  in  tlie  manutt  ttqaldSl.  ''^ 
order  to  tender  it  binding  on  him.  And  if  attt^ha-AiUiir 
thinlu  tbat  the  remunerauun  due  to  the  pnt8narA>aM-W*> 
be  ascertained  bya  ru-reinit  to  the  oommitteo^asaliBlWl'^ 
per  parties'to  determine  its  amottut,"  •  nr 

The  dij&nders  -redaimed.  — ,  . 
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inilvr  that  vfaw  I  think  do  Injiutice  can  be  dnue  to  «itber 
>Hrt]r,  beCAOst)  ander  it  the  paniD«r  wHI  be  paid  the  value  of 
>f  his-aerTtoeS)  which  tti  what  was  in  the  contemplatton  of  all 
.mrtii«.    The  original  imderataDding  was,  that  the  matter 
rfiotiM  be  eettled  by  the  perwDS  who  were  dlrMtofB  In  Jannary 
1848.    If  anything  biu  occarred  to  disturb  the  attainment  of 
tliat  object,  it  mast  be  attained  by  other  means.    I  thinic 
that  cironautances  have  occarred  which  prereot  its  being 
arrived  «t  tbrodfch  the  instrumentality  at  flnt  certainly  con- 
templated hy  H-Cullooh.   It  appears  from  the  tninnte  of 
iaooaiy  1848.  that,  on  his  appointment,       qneiitloD  arose, 
how  hifl  rcmaneratioD  was  to  be  tettled.   Mr.  Bell  srics,  what 
r«Di  arte  ration  he  wonM  expect ;  and  he  rep'leetbat  that  would 
dupetiA  on  the  amount  of  labour,  bat  that  he  woaM  leave  It 
to  be  aettied  by  the  present  dtrectom.   WHh  that  exptanstion 
be  waa  appointed.   Then  the  prewnt  directors  are  appointed 
A  comMiittee  with  whom  be  mny  advise.   Tfaat  is  a  new  body 
turme<l  from  the  direotora.   It  mattera  Httie  whether  tbey  are 
cttlted  directon  or  a  committee,  except  in  the  Cam  of  a  disa- 
greement aoHmipt  the  refiTtwa;  for,  in  that  case,  if  the  ruftsr- 
«aea  was  merriy  to  a.«oiBmKlee^  it  might  leem  that  a  minority 
would  b«  tuffidaiife  to  aet.   This  view,  kdwerer,  tti  of  bo  im- 
portance as  the  case  turns  out   IHien  the  matter  goes  on  for 
four  yeara^  and  at  last  H'Culloch  brings  forward  a  state  of 
what  be  odmdders  his  proper  remuneration.   Tbe  shareholders 
objeot  to  that,  and  ask  him  If  ho  will  sohmlt  the  question  to 
the    said  directors."   M'CDilocfa  dwiinca.   I  need  not  inquire 
whether  be  was  right  or  wrong  in  that  dedioatnre.  The 
ineetlag  remit  to  tbe  committee  to  fix  the  remuneratiiin. 
Id  using  tbe  word  committee,  I  do  not  think  the  ■hareboldcrs 
Intended  to  make  aoy  alteration ;  I  think  they  jnst  meant  the 
directors  origioally  referred  to.   Then,  no  doubt,  two  gentle- 
nien  are  appointed  to  ae^iBt  the  committee.   Bnt  I  sbmdd  be 
disposed,  reading  tbe  words  of  tMr  appointmeot  wltli  what 
immediately  preoedea  it,  to  hold  that  theee  gentlemen  ware 
appointed  merely  to  aw)^t  tn      cenelderation  of  Uie  accounts. 
I  do  But  think  it  wan  in  the  contemplation  ot  the  sbarebcriders 
that  tbe  committee  were  to  talu  ibeir  advice  on  tbe  question 
of  renuneratloo.    But  the  parties  meet,  and  deal  with  the 
whole  matter    TMs  report  is  drawn  up  by  the  oommittee ; 
•ml  it  comes  to  tUs,  that  theee  two  gentlemen  hail  advised, 
nndoathutadvioetbeydeoldadthat-the  pormer's claim  wax 
wrong.    I  think  that  overmlee  tbe  whole;  it  makes  them 
two  gentlemen  tbe  governing  power.   I  think  that  was  not 
Uhi  import  of  the  original  agreement.   TIicm  two  gentlumeit 
might  have  been  the  very  persons  to  wt^im  M<Cti1]ocb  would 
uot  have  referred  his  rvinuneration.   I  tbinic  this  was  an  Inter* 
ftfreiwe  witli  the  Integrity  of  the  reference,  whk:h  was  unwar- 
ranted. I  ildnk  Ik  was  ao  inadvertency.    Z  daresay  it  was 
done  with  the  view  of  getting  opinions  which  Cher  tboi^ht 
better  than  their  own.   Still  it  was  unwarranted,  and  tliure- 
Ibre  not  binding  on  UCulioch.   Then,  as  to  tl>e  Inference 
which  the  Lord  Ordinary  draws,  that  the  matter  cannot  go 
back  to  the  directors,  that  fellows  an  a  corollary.    Ail  that 
can  be  done,  is  to  get  at  tbe  full  remuneration  which  H'Cal- 
loob  is  entitled  ta,  whether  more  or  let«  than  £1000.  There, 
fore  I  an  tar  odhcthig,  and  letUng  Ibo  case  go  back  to  the 
Outer  House. 

jCW  /klbrtoa.— I  tMnk  it  is  impossible  to  do  otherwise- 
lArd  Itor^ — I  am  ef  the  same  opinion.  This  was  a  sub- 
milNion  to  seven  person*  specially  dchigoaled.  Tbey  are 
ufterwarfbfMMliHl  a  eoiowiuee;  perhaps  that  makes  no  dif- 
Upnaast  but,  being  m  named,  they  are  fnveated  with  tbe  ma- 
Aagemant  of  the  wiudlug  up.  Two  of  them  secede,  and  refuse 
to  attend  the  meetings.  That  is  a  Very  important  alteration 
«f  the  original  snbmWion.  Then  there  is  this  meeting  of  the 
shareholderB  in  1847.  They  know  that  the  two  directon  have 
euceded,  and  yet  they  go  on  and  remit  to  them  as  if  there 
were  still  Seven.  Theo,  leaving  out  Kemp,  who  is  in  tbe  pay 
of  Mm  thareholdeni,  a  meeting  is  held  of*fonr  of  the  or^i.ai 
dilMOtors,  and  a  report  iiitetumed  by  which,  under  the  advice 
of  these  two  gentlemen,  they  decide  the  point.  Now  I  think 
il'Cnllocb  is  eutitled  to  *»yr,  that  tliu  referenoe  having  been 
one  to  thoitt^  seren  persons,  b«:  S*  uuc  iKiund  to  snbrnit  to  tive, 
mon  especially  as  t»vu  others  are  added  to  them  as  advisers. 
TAa  doubt  UMJulloch  wasaikud,  wliether  ha  would  agree  to  a 
remit  to  the  dlrectom,  and  he  wtmA  it.  Bat  that  was  no 
ceanon  why  tbe  sbareholdeis  riwald  act  as  tbey  did.  The 
qUflsUon  Men  was,  not  whether  to  n-mit  to  the  committee, 
Mt  vhetkor,  •  Anal  aarwuent  having  been  oomo  M»,  M'Uid- 


loeh  ooidd  pass  from  It.  They  should  not  have  altered  tlw 
position  of  these  pentons  from  Indirldual  referees  to  that  of  u 
committee.  Kot  only  do  they  do  that,  l>ut  one  is  to  be  con- 
vener, and  to  be  puld — and  further,  they  are  to  have  the  (m- 
sistance  of  the  paid  agents  of  the  company.  That  is  not  a 
position  in  which  referees  can  he  put  at  all.  Then,  what  do 
the  committee  do  f  'ihay  do  not  m)1  In  the  asri^tanoe  of  the 
other  direotora;  but  they  bring  in  the  two  agents,  nod  tbey 
proceed  l>y  their  advice.  It  Is  one  thing  for  a  refijree  to  take 
incidental  and  coUuteral  advice  for  hU  own  satisfaction,  and 
another  to  do  what  was  done  here.  Here  the  commiitee  are 
not  lett  to  act  for  tliemselves.  They  have  no  0)itiou ;  they  go 
on  tbe  adviee  of  the  paid  ietvante  of  the  oouipany— aud  i 
think  that  vitiates  the  wholo. 
Lord  Cumn^am  absent^ 

AdJien. 

fAirtt  Ordiiutry.  Wooil.— >lrt.  Moitland;  O.  &  Q.  Dunlop, 
W&  AaaUa—AU.  Pi-uney,  Tuuugj  John  KeegaD,  BSC. 
Agua  — W.  Cfc*.-(W.G.T.) 


litk  Mardi  18S8. 
Honsi  or  Loans. 
Dakibl  Collins  &  Pktbr  Fbely,  Appdlantij  v. 
AxDRBV  VoDHO,  ReMponderit. 

Judicial  Factor,  Reciil  of — Mora— Jniiii  Adventure — TTtrtt 
paitiet  tittered  into  a  Joint  aJoenlure  to  execute  ruilwag 
conlracie.  One  of  the  three  ditd  after  the  eomplelion  of 
wtaim  eoHtraete,  and  whilt  one  of  them  woe  ttill  pemdint/, 
A  large  balmme*  wae  da*  4y  tk*  raitwrnf/  eoatpiuig  to  th*  joint 
advmUMrmt  and  formed  Ike  em^ect  of  a  m.bwMniM  \Ktmoe* 
ikam  and  the  eompang.  TAe  §xe«alor  of  ike  dfxeaaed  partmer 
mfipliedfor  Ike  appoimtwieat  of  a  Jmdkut  factor  to  manaj/e  tko 
matter*  of  tke  jomt  adoentMre,  with  the  etew  lo  a  ipeedg  tettte- 
aie*(  and  windimg  ap.    No  aUegatiom  of  Jravd  or  inw/meey 

-  IMS  made  aguinU  the  tarviving  partnere — Held  iy  the  Hove* 
of  Lotdt,  (reveriint;  (he  judgment  of  (he  Court  ol'SeMiloii), 
that  no  delitg  had  taken  place  in  winding  vp  the  matter  of  the 
Joint  adventure,  and  that  the  oppointMent  if  a  judicial  Jaclor 
was,  in  the  circumstancei,  anneeeteaig. 

See  mpra,  vol,  xxiv.  p.  253  —14th  February  1852. 

1  he  appellants  appealed  a^uat  the  judgment  reported 
as  above,  naaiotainiog  in  their  cose  that  it  oxigbt  to  bo 
reversed,  because — 1.  The  resirandeat  had  not  produced 
evidcDoe  that  he  was  vested  vitfa  a  proper  title  to  the 
interest  of  the  deceased  Alexander  Young  iu  the  joint 
adventure.  2.  It  was  incompetent,  on  the  application 
of  the  representative  «f  a  deceased  partner,  to  appoint  a 
judioial  factor  for  the  purpose  of  ousting  tho  surviving 
partners  from  the  right  of  administration  of  tho  company 
assets,  3.  Even  if  it  were  competent  to  appoint  a  judi- 
cial factor  to  maoago  the  partnership  ooocei  ns,  there  wcro 
no  grounds  in  fiict  sufficient  to  establish  the  expediency 
of  Boehj  a  proceeding. 

The  respondent  supported  the  judgment  on  tho  fol- 
lowing grounds:—!,  liecause  the  application  was  com- 
peteef  in  itself,  and  in  the  .form  in  which  it„Tas  pre- 
sented. 2.  Because  the  appointment  was  <neceaBary,  in 
'the  oiroomstances,  for  the  common  interest,  the  surviv- 
ing partners  not  having,  according  to  tho  conditions  of 
the  contract,  the  powers  requisite  for  winding  up  tbe 
company  affitirs.  3.  Because  the  appointment  was  nut 
only  expedient,  but  necessary,  in  the  circurastancea,  for 
the  protection  of  the  respondent's  interests,  tbe  appelkots 
having  nef^ected  the  bosineas  of  the  company,  having 
ignor^  his  right  to  interfere,  and  having  set  up  preten- 
sions inconsistent  with  bis  cltums  and  rights  as  a  copart- 
.ner, — which  pretensions  were  altosetbor  tinibundqch  but 
to  whiob,  nevertfaole«i>  thr^iDiiia^htf  ibRH4<|^4Seit 
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if  pat  in  pomanon  of  the  company  property.  4.  Be- 
cause Uie  appointment,  in  the  (nrcunutBooes,  wns  pn^tei 
and  lawfiU,  and  in  unison  with  the  practice  of  the  Conrt. 

Sol^-Om.  Bdkd  for  appellants— 

A  perttloa  for  ■  iodlcUl  factor  iu  SooUanU  U  like  a  motloo  for 
a  reoetTcr  in  Ettglaod.  The  Boie  qneatkm  !«,  in  botb  coontriea, 
wbetber  cnffloient  ground  ia  abewn  for  ttie  interference  of  tbe 
Conrt.  There  ia  no  aocb  gronnd  abewn  in  tbia  case.  Tbe  pe- 
titioa  -doea  not  alWge  fraud,  but  only  delay,  wliiob  the  anawera 
cxpreaaly  deny.  Tlie  peUtion  alao  all^n,  that  tbe  cod  tracts 
vhldi  fimed  tiie  aat^wt-matter  of  tbe  jdnt  adventim  were  at 
an  «nd|  wMcb  we  alao  dany.  Bo  that  tbe  petition  and  anawera 
uontradict  eadi  other  on  ^e  moat  niaieriat  poinia,  yet  tbe  Conrt 
took  no  meana  to  direct  an  inquiry  into  tbe  truth.  Nor  are 
theae  two  pleadiiiga,  though  tjiey  formed  the  sole  matedala  out 
of  wbidi  the  Ooart  iofortned  itaelf,  even  upon  oath.  Ne*ertbe- 
leaa  the  Court  below  haa  gone  upon  tbe  aaaumption,  that  tbe 
one  was  fUae  and  the  other  true.  We  are  therefora  thrown 
back  on  the  taw.  Tbe  contract  between  Uie  partiee  moat  be 
taken  to  be  an  ordinary  mercantile  contract,  and  the  rule  la, 
iMtb  here  and  in  Scotland,  that  the  iurriving  partner  ia  tbe 
peraon  who  haa  a  ri^t  to  wind  up  the  aflUra  ot'  tbe  joint  ad- 
Tentnr&— Fhilipa  e.  Atbinion,  2  Brown'a  Cli.  C.  272 :  Hardie  tp. 
Gtorer,  18  Vea.  281,  2  Bell's  Com.  645.  In  Scotland,  Utere  ia 
no  precedent  for  an  application  like  tbe  inaeat;  tbe  oaaea  of 
Dixon  V.  tHuin,  6  W.  8.  SS9  i  and  Uaztnie  «.  Unir,  9th  July 
1849^  7  D.  B.  U.  1006,  do  not  touch  tbe  pdnt.  Notlting  can 
tnm  on  tbe  drcumatance,  that  a  mandate  bad  been  granted  hf 
the  reapondent  in  favour  of  Collins  i  for  no  such  auUiority  waa 
neceasary,  each  partner  faaTing  an  implied  authority  to  give  a 
diachaige  in  any  busineaa  within  tbe  aoope  of  the  adTentore. 
Henoe  tbe  recal  ofthe  mandate  the  death  of  the  reapiuident, 
mmly  leana  things  aa  tbey  woaM  luTa  been  had  no  oiandate 
erer  oiated.  There  is  no  ground  even  of  expedient^  to  warrant 
the  appointraent  <^  the  judicial  factor.  On  tbe  contrary,  loaa* 
moch  as  we  have  two.thirda  of  the  money  to  receire.  it  is  mncli 
more  <fur  interest  than  the  respondent's  to  lia*e  tbe  affiiira  wound 
up  pnHBptlgr,and  it  ia  liarah  in  the  Court  to  deprive  ua  of  the  con* 
diu^  of  tbe..pendiDg  uegotiatiopa  before  Uie  arbiter,  and  gir^  it 
to  a  atrangw  who  la  totally  ignorant  of  the  drcnmatancea,  and, 
therefore,  leas  competent  to  deal  with  tbe  common  interest.  It 
may  be  said,  we  may  keep  the  respondent  out  of  bis  mcrney  for 
an  indefinite  time ;  bat  be  haa  alwaya  his  remedy  of  a  count  and 
reckoning,  and  we  ahall  be  prepared  to  meet  that  actkm  when 
it  is  raised. 

Lord  Adu.  Monenif  A  W,  M.  Jama  Q.C.  for  n- 
^MMic^t:— 

Onr  application  ia  founded,  Itt,  On  deUy.  Tbe  contracts  are 
anbataatbilly  comideted ;  large  sums  bare  been  reoelved  by  Col* 
lina,  as  be  himself  adniita,  and  yet  no  progress  is  nutde.  2d, 
Tlie  mandate  under  which  CoUioa  acted,  ia  recalled.  Thia  ad- 
Tentore waa  of  such  a  nature^  that  eadi  partner  eookl  not  bind 
tbe  others  by  a  discharge,  and  the  mandate  alone  9nabled>CaI> 
line  to  do  BO.  In  Scotland,  a  contract  with  two  persona  doea  not 
BurriTe,  and  it  waa  never  contended  Id  the  Court  below  that  tbe 
anrvivor  could  receive  the  money  due.  the  droumatancea 
which  have  happened,  tbe  appellanta  are  mody  entitled  to  re- 
odve  tbeir  aliaxes,  and  we  oura. 

[Cord  OAanwffof.— But  it  don'fefoUow  that  yon  oia  nstqdn  tbem 
from  reeeiviag  theirs.] 

When  the  amount  ia  ascertained,  tb^  abalt  be  paid  aa  well  aa 
wie,  and  tbe  only  proper  way  to  aacertaln  it,  ia  through  a  judicial 
factor,  wIMt  is  a  neutral  personi  '*> , 

Lord ChanceUor. — lly  Lords,  this  is  an  appeal  against  an  in. 
terlocutor  of  the  Court  of  Seaaion  appointing  a  jodidid  tbctor 
in  a  eaae  in  which  certain  eontraotora  had  agreed  to  do  oer< 
tain  railway  works,  and  one  of  tbem  dying  before  tbej  were 
actually -completed.  They  have  since  been  completed.  Tbe  dates 
aeem  to  be  as  follow : — ^The  contracts  were  entered  Into  some 
time  about  the  year  1S47;  tbe  works  were  proceeded  with,  and, 
as  ia  alleged  by  tbe  respondent^  were  completed  in  tbe  year 
1850.  That  ia  dtapoted  by  tbe  awdilanta;  they  aay  tbey  were 
not  really  completed  till,  as  to  some  of  tbem,  September  1651, 
and  aa  to  othera  of  them,  Kovember  1851.  Ifow,  the  difiereoce 
between  the  statement  of  the  two  parses,  aa  I  conceive,  ariaea 
frmn  thl%  that  tbe  reapondmt  treated  tbe  works  aa  com- 
pleted when  hi  point  uf  fact  tb^  wen  done ;  the  appellanu 


aa^  they  were  not  completed  In  the  only  aeoae  in  wbicb 
this  Court  can  deal  with  them  aa  completed,  till  tbeir  UaUlitv 
in  respect  of  thuae  works  bad  cume  to  an  end.  and  that  tber 
were,  by  tbe  oontracta,  bound  to  keep  them  In  repair  f<K-  ooa 
year  after  they  were  actually  done ;  so  that  th^  were  not  ia 
truth,  for  this  purpose,  cumpleted  till  September  and  November 
1851.  Tbe  contractor  died  in  January  1851.  and  in  Jaaaary 
1852  bia  repreaentalive  applied  to  the  Court  <^  Session  by  peti- 
tion for  the  appointment  of  a  judicial  fiiotor,  or,  aa  it  ia  called 
in  diia  cuantry,  of  a  recelTer— a  neutral  party,  aa  it  may  be 
termed— to  wind  up  Um  concern  for  both  parUea.  Jt  siymn 
that  a  large  sum  was  due  to  the  contractors^  amoontiug  to  some- 
where  about  £15,000,  and  tbe  Court  of  Sesdon  appmnted  tba 
judicial  fiictor.  Of  that  the  appellanu  complaineir  When  I 
say  the  Court  of  Session  appoiated  the  judicial  factor I  haye  no 
doubt  ttiat  ia  strictly  correcL  Tbe  Cuurt  of  Session  wdered 
him  to  be  appolateo,  tbe  roigoritj  having  so  decided,  jtlKMcb 
there  waa  one  very  learned  Judge  who  took  a  contrary  view  of 
the  case— the  same  view  which  is  now  contended  for  1^  tba  ap- 
pellanta. The  queatioo  Is,  wbetber  tbe  petition  did  make  a  om 
which  justified  tbe  Court  of  Session  in  appdoting  tbe  jodlGial 
factor  r 

Now  I  oonfeaa,  with  all  respect  to  the  very  learned  persooi 
who  conatitnted  tlie  majority  of  the  Court  of  Sesiiou,  X  bav« 
come  to  the  conclusion,  and  1  am  bound  so  to  auta  to  yoor 
Loidabipa,  that  I  think  tbe  reaaoning  of  the  learned  Jndgn  wi» 
took  tbe  contrary  view,  is  tbe  correct  view  in  tbia  casfb  Tbne 
peraona  entered.  Into  a  contract — it  waa  not  strictly  a  partner- 
ship, but  it  was  very  candidly  admitted  by  the  respondeot'i 
couniel  in  the  course  of  tbe  argument,  that  tbe  contract  mmt 
be  dttlt  with,  in  this  winding-up,  upon  the  tame  footing  as  a 
mercaotilecontract  would  have  to  be  dealt  with.  Theintensts 
of  mankind  require  that  It  aluHiU  be  ao  oonsidered,  and  there 
ia  no  doubt,  in  most  countiiea,  it  would  be  so  considered.  What 
ia  tbe  law  of  Scotland  with  n^ard  to  the  aorriTing  partoen  in 
a  mercantile  contract?  I  take  it  to  be  exactly  the  aame  aa  the 
law  1^  England,  and  as  is  stated  in  tbe  very  learned  judgment 
of  Lord  Cockburii,  who  aaya— '*  When  a  partner  dies,  a  right  to 
wind  up  the  partnersliip  concerns  is  by  law  veated  in  the  sur- 
viving partners.  Thia  ia  the  prindple  00  which  all  aucheatstm 
are  managedi  Tbia  is  a  right,  uniiuestionably,  which,  like  alt 
other  things,  ia  liable  to  be  abused,  and  tbe  Court  watj  be 
called  upon  to  interfere  witli  tbe  surviving  and  legal  winder- 
up.  But,  then,  a  caae  of  abuse  must  be  at  leaat  atated  against 
him,  why  tbe  winding-up  should  be  taken  out  of  his  handa* 
'That  ia  tbe  view  of  the  law  aa  suted  by  Lord  Cockhnn^  and 
as  I  cooueiTe,  oorrsetly  sUted. 

That  being  so,  the  coo  tracts  having  now  been  completed,  sod 
there  remaining  nothing  to  do  but  to  wind  up  tbe  concern,  that 
is,  to  collect  (in  truth,  anbataotially,  that  is  the  wbcJe  matter) 
tbe  jeL5,000,  or  whatever  may  be  atrictly  aaid  to.  be  tbe  snm 
due  from  the  railway  company,  why  are  tbe  two  aurvivti^ 
partnera  not  to  exercise  their  right  w  winding  up  tbe  oonco^ 
and  getting  in  tbe  asaeu  f 

Two  grounds  bave  been  alleged  for  ealUng  on  the  Conrt  le 
interfere  and  prevent  them  from  exercising  tbe  right— :tbe  one 
is,  that  wliatever  ma^  be  the  ordinary  ligbw  it  ia  aud  in  tUi 
case  the  right  ir  specially  limited  by  the  terms  of  tbe  cnnttMl. 
I  ctmfeaa  that  it  was  a  long  time  before  I  could  uoderstaod  Iww 
that  waa  meant  to  be  contended;  batlseenow  how^if  pot- 
it  ia  thus:  It  ia  aaid,  by  tbe  termattf  tbe  contract  it  wu  stipu- 
lated that  Collina  should  receive  the  money  tbat  jvaa  ■I'mwn 
fVom  tbe  railway  com|»any.  It  waa  so  atlpulated  1^  «ihlt,)i 
called  a  mandate,  tliat  is,  ao  auttiority  given  to  bim  hy  the  tff* 
other  partners,  by  Young,  and  by  the  other  aurvtving  fatti*. 
Young  having  died,  tbe  mandate  came  to  an  end,  it  ia  aaioTin^ 
then  f  Suppose  it  ia  ac^  andoubtedly  tbe  result  of  that  H  titt 
Cdlina  can  no  longer  oontiuue  to  receire  by  Tirtuo  of  that 
mandate.  Alt  Uiat  fijllowa  ii^  tbat  tlie  parties  ye  leoUtM  ta 
tbe  aame  rigfata  that  tbey  would  have  bad  If  there  had  bMVas 
such  mandate — that  CoUioa  and  bia  partner  are  the  par^eawk 
titled  to  receive  the  money,  aa  if  no  aucb  mandate  bad  «nr 
existed. 

It  seems  to  me  going  a  long  way  to  argue,  that 
was  tbat  instrument  executed,  giving  to  Collina  tba  .~. 
M,  amongst  tbe  partners,  of  being  the  hand  tbat  waa  toj 
— that  woeo  tbat  can  no  longer  be  acted  on  by  i 
death  of  the  party  who  gave  the  authority— yon , 

from  it  a  stipolatKm,  that  if  tbe  ^wt^^aa^  

died,  tiie  others  should  ddigUCM'  Wr 
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haTe  had  If  no  mdi  nthoritj  hid  been  glTBD,  bat  that  tboM 

riKliU  should  be  completely  varied.  It  seems  to  me  to  be  a 
Ti>rf  strange  construction,  and  ooo  which  caooot  be  success- 
fully oontended  for.  I  rely  upon  the  matter  with  the  more  con- 
fldeoce,  because,  although  the  ingenuity  of  coansel  has  put 
their  finger  upon  tliis  as  something  whhih  might  introdnce  a 
rpeclal  ennatrocUon  of  this  iastminent,  no  raeb  point  was  ever 
made  below,  and.  In  troths  there  is  do  mention  In  the  petition, 
of  tlie  mandate  at  all ;  it  la  only  because  It  accidentally  found 
its  way  into  tile  answerB  to  the  petition,  that  tlie  parties  now 
aeiw  upon  it  as  a  tabula  in  naufntgio—u  something  that  may 
floAt  t^tem  tlirough  when  eveiytliing  else  has  fiUled. 

Tlien  tite  otiter  point  ia  this,  which  is  to  he  found  in  what 
Iiiird  CockburD  says,  that  "  this  is  a  right,  anqueationably, 
vhivh,  like  hH  other  things^  Is  HaUe  to  be  abused,  and  the 
Court  may  be  called  npun  to  interfere  with  the  snrTivlng  and 
Ie|!al  vlnder-op."  Then,  upon  that  ground,  the  respondent 
Argues  there  are  inch  circumslaoces,  Tor  here  there  lias  been 
Rii  uiiwamnubte  delay  in  getting  in  this  money.  If  there  be 
nothing  suggested  but  delay — if  the  delay  be  anconacionabie 
and  unreasonable — that  might  he,  I  think,  and  would  be,  a  very 
proper  ground ;  but  nnless  It  fa  very  clearly  made  oat,  one 
vould  be  very  loath  to  bellere  that  in  point  at  fiuit  tliere  can 
hare  been  any  unnecessary  delay  in  a  case  where  the  monies 
to  be  got  in  tielonged,  as  to  two-thirds,  to  the  parties  who  were 
endeavouring  to  get  them  in,  and  who  have  had  every  interest 
to  act  with  Uie  greatest  possible  diligence.  Tliey  might,  how- 
ever, have  neglected  their  duty,  and  If  they  have  Delected 
ttieir  duty,  the  Court  might  have  been  justified  in  acting  on  tlie 
dt^lay  so  eataUished.  Bat  what  are  the  fucts  of  the  case  ?  It 
it  said  in  the  petition,  nnsupported  by  any  evidence,  that  they 
Iinve  been  guilty  of  delay — the  delay  Is  totally  denied  by  the 
answer ;  the  answer  says,  We  did  every  tiling  we  possibly  could ; 
what  we  liad  to  get  in  has  not  been  a  contracted  sum  of 
money,  the  amount  of  which  could  have  been  at  once  ascer- 
tained ;  we  cannot  put  our  finger  here  and  say,  pay  us  £10,000; 
what  we  have  not  got  in  has  been  the  payments  that  we  cUn 
for  extr*  work,' — ^tlie  railway  company  dispute  the  accuncy  of 
our  demand  in  respect  of  tliem,  and,  consequently,  there  has  been 
obliged  to  be  an  arbitration, — we  are  doing  all  we  can'to  force  it 
OD,  but  It  is  not  in  oar  pown-  to  come  to  any  conclusion  without 
the  concurrence  of  the  parties  who  are  acting  for  the  railway 
company.  Therefore  there  nndonbtedly  has  been  that  which 
ia  iujuiions  to  the  res|>ondene,  though  in  a  twofold  degree  It 
has  been  injurious  to  the  appeilanta,  but  over  which  we  have  no 
control.  The  appellants  say,  We  are  doing  the  best  we  can — the 
d«  lay  is  as  injurious  to  us  as  it  is  to  you — we  have  been  guilty 
of  no  delay  ttiat  we  could  avoid — on  thecontraiy,  we  have  done 
all  we  could  to  pnsh  tbe  matter  forward  with  all  the  rapidity 
in  our  power. 

With  all  due  deforence  to  the  learned  Judge*,  !t  seems  to  me 
they  have  acted  In  tlie  judgment  on  whidi  they  founded  their 
opinions,  upon  an  assumption  of  the  untruth  of  the  facts  stated 
in  tbe  answer,  there  being  nothing  to  rely  on  but  the  answer. 
If  that  be  untrue,  some  steps  should  have  been  taken, — this  is 
not  the  proper  remedy.  Here  the  only  queedoo  was,  whether 
a  case  was  made  on  the  petition  and  answer,  shewing  that  there 
had  been  dday.  It  Is  alleged  there  was,  and  it  Is  positively 
denied.   How  can  yuu  say,  then,  that  delay  Is  established  f 

It  appears  to  me  that  that  ground  also  fails — consequently 
it  was  a  case  In  which  no  order  ought  to  have  been  made.  I 
shall  therefore  feel  it  my  duty  to  move  your  Lordships  tliat 
thin  Interlocutor  be  reversed,  and  that  it  be  remitted  to  the 
Lord  Ordinary  nf  the  Court  of  Session  with  directions  to  dis- 
charge the  petlUon. 

Lord  Broughmn. — My  Lords,  I  eattV«ly  agree  with  tbe  judg- 
ment which  my  noble  and  learned  fViend  has  so  voluminously 
and  satisfactorily  pronounced.  The  only  question  would  be,  as 
the  judicial  factor  has  already  gone  in,  it  is  quite  clear  it  would 
be  tu  the  interest  of  both  parties,  that  whatever  he  has  done 
ahoald  stand— that  the  interlocutor  should  be  so  framed  as  to 
enable  the  parties  to  go  on  since  tbe  period  at  which  the  judi- 
cial factor  entered ;  because,  as  tbe  matter  stands,  tbe  conse- 
quence of  this  would  be,  that  everything  oft  mdo  would  be 
upset. 

SolieUor-Oeneral — ^That  has  been  provided  fbr,  my  Lord,  by 
a  subsequent  interioautor.  There  has  been  a  subsequent  hiter- 
locutor  by  which  the  judicial  fSactor  has  been  permitted  to 
proceed.  The  respondent  baa  been  ordered  to  answer  whatever 
shotild  be  dime  by  the  judicial  ftetor  in  ttie  nMtnttni^  in  tbe 


event  of  tbe  ioterioeator  h^  rereraad,  and  to  leatore  mattera 
to  their  former  state- 

Lord  Bnufhmk~It  would  be  dmply  to  revene  tbe  inter- 
locutor. 

Solidtor-Ofnerat^lt  would,  my  Lord,  be  in  this  manner 
That  this  House  do  order  tbe  Inieriocntor  to  be  reTeraed,  the 
petitiooer  being  held  llaUe  In  tbe  expenses  of  the  petition,  and 
remitted  to  the  Court  of  Session  to  do  in  oonformlty  with  ihia 
jbdgment.  The  petition  being  utterly  irrelevant,  your  Lord- 
ships will  kindly  give  ns  the  eapensea  of  the  petitioo  i  net  of 
this  appeal. 

Lard  Advoeatt^l  do  not  think  that  is  the  usual  come.  The 
oonrso  is  this— When  the  interlocutor  is  reversed,  the  ease  goes 
baok  to  tbe  Court  tt  Sessten.  Your  Lmtlahipa  may  leave  U  to 
thti  Court  of  Sesafon  to  deal  with  the  quesUtm  of  costs. 

Lata-BnmgAam.~JSti ;  we  give  the  expensea  of  tbe  raHuaL 

Lard  Oiaiuetlor.—11t«  House  decide  wbaton^t  to  bani  batn 
done  below.  Wbat  ia  it  ?  That  the  petition  shonld  haTftbecu 
refbsed  whh  costs. 

koHektr  G^teraL — Just  sa 

isrrf  Ckamt»Uar.-^VrB  must  so  declare— reverse  tbe  intertocn- 
toe'— dedaie  the  petition  ought  to  have  been  dismissed  with 
coets— and  remit  It  back  to  the  Coort  irf  Session. 

SoUeit^r-OtmnU^Ttm  will  be  tbe  same  Judgment  In  tbe 
otbereasei 

Lard  Mnm^mtt.—Ot  course. 

Interlocuton  nvtrtedf  and  com  remitted. 
Second  Division.— Bobertson  &  Simson,  AmOlaiU^  S^M^ 
<(r«.~Uichaidson,  Loch  ft  il*Lauriu,  Jt^ponami't  SOUitori^ 


UthMank  1RS3. 
HoiTBB  or  Loans. 
TuK  River  Cltok  Tbdstbbs,  ApptUmUM,  «u 
John  MOBK10OR  DtmcA^,  EetpondaU. 

Prinripal  and  Agent— Mandate— Factor— Minor— Pi)Dniiasory 
Niite— ^  turn  of  atoaey  Monging  to  a  mtnot  wa$'hkt(/ut  afioit 
a  promiaMorg  note  1^  D  Glatgow  in  natnc  of  C  of  Liver- 
pool,  who  was  the  aunor'f  curator.  l>  wan  factor  for  the 
curator  and  minor.  At  the  requett  of  the  debtor,  the  curator 
graHltd  a  UUer  extending  the  term  of  payment.  The  intereat 
OH  the  l-Min  woaa  regularlif  uplijted  and  ditckarged  bg  D,  D, 
upon  delioery  of  the  promiuoig  note,  obtained  pagmeiU  of  the 
priMcipal  amm,  which  he  appluid  to  hit  own  purpoaes,  and  be- 
eamg  bam^t^.  In  an  action  against  the  debtor  at  the  matemee 
^ the  minor— Ht\ii,  (affiimitig  tbe  jedgaient  itf  ibe  Court  of 
Session),  1.  That  the  debtor  mu  IraMs  us  aeentd  pugmmU, 
ejntpt  90  far  aa  the  aumsjr  eeaU  be  sAewn  to  hma  heem  in  rem 
versuat.  S.  That  poeeeanon  of  a  bill  exekonge  bg  Mjaetvr, 
doet  not  ptiaegipeatute  toupUft  the  principal  mim.  6.  7%at 
there  waa  enough  in  the  lermt  of  the  bill,  and  the  eirenmataneee 
oj  the  caae,  to  put  the  debtor  on  hit  guard  againtt  paying  the 
principal  without  the  concurrence  of  the  minor  and  hit  curator. 

See  tupra,  vol.  xxiii.  p.  224 — 24th  January  ISol. 

The  Biver  Clyde  Tnutees  (defimden)  a^iealed,  and 
naintuflied  that  the  judgment  T^xirted  as  abore  ovgfat 
to  be  reversed  for  the  following  reasons: — 1.  The  lato 
A.  J.  Ooncan  having  been  in  poBsessioD  of  the  promissory 
note,  and  having  acted  tbroughoat  the  whole  proceedings 
as  the  accredited  factor  and  agent  of  the  respondents,  had 
full  power  and  authority  to  discharge  it,  and  to  deliver 
it  up  cancelled  to  the  appellants.  2.  The  re^ndenta 
were  barred  by  their  own  acts  fVom  ^nffigting  in  any 
claim  under  the  promissory  note. 

The  respondent  supported  the  jodgment  on  the  follow- 
ing grounds: — 1.  At  the  time  when  the  loan  waa  made, 
the  promissory  note  granted,  and  theappellantsmadethe 
two  payments  of  £500  and  £1500  to  Mr.  Dnnoan,  the 
respondent  was  a  minor,  having  a  curator — the  money 
lent  belonged  to  him — and  the  obligation  could  Wtl^ 
validly  aid  efiectnally  discharged,  except  by  h^^oM 
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lus  curator  jointly.  2.  The  earn  lent  had  not  been  paid 
by  the  appellants  to  any  person  legally  authorized  to  re- 
ceive and  discharge  it;  and  it  was  therefore  still  resting- 
oving.  3.  The  payments  of  £500  and  £1500  to  Mr. 
Duncan  were  made  without  due  caution,  were  not  in 
bona  Jide^  and  did  not  extinguish  the  obligation.  4.  The 
lanKHidmts  were  not  barred  their  own  act  or  deed, 
ttr  bydelayaud  pnsonal  ezo^>tiOD,  from  inaiBting  in  their 
clum. 

8vl,'am.  Bethel  A  Sir  F.  Kdly  for  appellanto— 

From  the  fact  that  tha  curator  lired  In  England,  while  the 
minor  and  Iiin  property  were  fn  Soothwd,  It  was  abvohitely 
n^Gcnary  for  the  curator  to  appoint  a  person  of  coofiffeitce  tn 
Ula^w  with  large  po«en  to  manage  the  mloor't  propertr ; 
and  from-  the  circam»tanceii  shewn  In  the  corrtspondt'ncc,  in 
reference  to  their  antecedent  tranaactionB,  A.  J.  Duncan 
clearly  bad  at  least  an  implied  power  from  the  cnrator  to  diB> 
ehar|{o  the  debt.  This  is  ftirtner  shewn  by  the  fact  of  the 
curator's  having  left  the  promissory  note  In  the  cnxtody  of  A.' 
J.  Duncan.  This,  conpled  with  expreM  anthnrity  to  draw  the 
interest,  impHce  that  the  a^nt  had  authority  to  call  up  the 
principal  and  give  a  dischnrgt^.  The  budm>B8  of  life  coald  not 
go  on  unless  the  holder  of  a  promissory  note  were  deemed  a 
person  to  whom  payment  might  be  made  with  safety.  By 
giving  the  agent  power  to  draw  the  intcrent,  and  eonfidinff  to 
him  the  secnrity,  yon  make  him  Amdnui  of  the  debt ;  ft  Is  in 
hin  order  and  dixpositlon.  This  was  held  to  he  the  cmc  even 
with  a  liond— Whitlocb  v.  Waltham,  1  Salk.  157  ;  an<J  in  a  rtill 
stronger  caw— Owen  v.  Barrow.  1  Bos.  &  Pull.  K.R.  108— tiiiH 
principle  was  even  carried  to  the  extt-nt  of  fixing  upon  the  party 
the  pcnalUes  of  usury.  This  isa  well-koown  doctrinein  England 
—Palsy  Pr.  and  Ag.274;  Ktory  Agvncy.c.6,$98.— andtlnire 
ts  nothing  toshew  that  the  law  of  Scotland  at  all  dtfiem.  This 
case  Is  no  doubt  otherwise  when  It  Is  a  mortgnge,  because 
there  you  can  only  give  a  discharge  by  a  reconveyance. 
Nothing  can  turn  on  the  peciiliiirity  of  the  relation  of  curator 
Hnd  minor ;  ami  It  cannot  be  said  that  the  oarator  had  no  power 
to  give  A;  3.  Duncan  the  authority  we  alle^fo,  because  that- 
woold  be  sapposing  Mm  to  be  deiding  with  the  minors  esUte 
withoiit  the  minor's  concarrence.  But  the  rale  In  Scotland  is, 
tfaat  trustees  are  presumed  to  haw  all  the  powurs  necetsary 
to  the  performance  of  their  duty,  and  there  la  a  distinction 
between  changing  the  investment  of  funds,  and  dealing  with 
properly  belonging  to  the  minor.  Stair  and  Entklne,  on  this 
subject,  merely  mean,  that  a  otrator  has  no  power  to  deal  with 
tlie  property  so  as  to  change  the  soeoesrion  of  the  minor,  but 
he  may  well  uplift  monies  tor  Investment  without  the  minor's 
conenrrence— BcH's  Pr.  §  2064.  Hence,  If  it  had  been  an  heri- 
table bond  belonging  to  the  minor,  it  might  have  been  different, 
but  we  hold  a  curator  has  power  to  dlscliar^e  a  proiiilmory 
note  without  the  minor's  concurrence.  What  can  be  done  by 
a  curator,  may  be  well  done  by  bis  agent  or  factor.  Such 
bdng  the  fiiets  of  the  law,  It  is  a  univeisal  princl{^  that  as 
Iwtwaen  Innocent  parties.  hi>  who  has  negh-cted  the  ordinary 
rules  of  dealing,  ought  to  suffer,  and  there  is  clear  evidence 
here  of  neglect  on  the  part  of  the  curator,  whose  condnct  all 
along  was  such  a*  to  lead  ns  to  believe  that  we  were  at  liberty 
to  Infer  that  A.  J.  Duncan  had  the  authority  to  disekarge  the 
principal  of  this  debt 

Lord  Adv.  Moiicreiff  &  Bolt  Q.C.,  (with  thorn  Gi^g 
and  Kinfiear)^  for  respondents —  , 

Though  the  document  here  wai  in  the  form  of  a  promltvory 
note,  yet  it  wm  not  Ufgutiahle,  and  is  not  to  be  treated  as  a 
mercantile  ln»tmment  at  all.  From  the  whole  circumstances 
of  the  case,  no  authority  can  be  implied  In  favour  of  A.  J. 
JDuQcao  to  call  up  the  prindpal  debt,  and  give  a  dlsdiargr. 
Even  the  curator  hhn*elf  hud  no  power  to  give  snohantbOTltv. 
tor  every  act  binding  the  minor's  estate  mtut  be  concurred  in 
by  both  curator  and  minor— Stair  1.  6. 12,  and  1.  6.  85 ;  Eisk. 
I.  7.  14;  Kirkmano.  Pyne,  1st  Aug.  1782,  U.  8977.  But  ev«n 
viewing  this  as  a  mercantile  document,  the  mere  fitct  of  poe* 
sef^o  does  not  imply  a  power  to  discharge  the  principal,  and 
there  U  nu  aacb  doctrine  In  the  law  of  Scotland.  It  may 
raise  a  presumption,  but  that  presumption  b  rebutable,  and 
a  dofUiiieni  may  be  held  for  many  other  pnrpueen  besklesthat 
of  giving  a  disebargc  Vmr  \vm  does  it  imply  thai  he  is  the 


true  creditor,  when,  on  the  fiwe  of  the  document,  Itaj^Ksm 
otherwise.  £x  fadt.  the  note  appears  to  be  granted  for  the 
U!*e  of  the  minor,  and  thiA  circumstance  imposetl  on  the 
appellante  tlie  responsibility  uf  seeing  that  the  procndi 
were  properly  applied  to  the  minor's  behoof— Sigoumey 
Lloyd,  8  B.  &  Or.  622.  As  to  the  cases  cited,  the  law  is  n(4 
so  general  as  hat  been  stated  from  Salkeld ;  and  tn  the  oUht 
case,  Owen  v.  Barrow,  all  that  was  determfned  was.  that  the 
circumstances  were  such  as  to  go  to  a  jitry.  'The  true  rde  is, 
that  we  must  always  construe  Huch  large  powers  as  are  claimed 
here  on  the  p:irt  of  the  factor,  with  reft-renoe  to  the  sulgect- 
matter — Hay  r.  Qolditmith,  1  Taunt.  849;  and,  aooording  to 
this  view,  the  appellacttf  are  clearly  liatjie. 

■  Lord  Ch*wVor.—yiy  Lords,  the  action  in  this  case  ns 
raised  by  a  minor,  Jolm  Uorrit>ou  Duncan,  togetJior  vitb  Jo* 
late  curator,  WlUiaiu  Uochran,  who,  ii  seems,  wus  hi*  matenuil 
uncle.  It  was  an  action  raised  by  him  (I  boUeve  he  ban  d»« 
attained  the  age  of  21  years)  against  tAm  defenders,  m  PaiJia. 
meutary  Trustees  of  the  Biver  Clyde,  and  it  pongbt  to  neem 
from  them  the  sum  of  ^£2000,  which  wat  the  money  of  Um 
minor,  and  which  had  been  undoubtedly  lent  to  them.  The 
fact  of  the  loan  is  not  disputed ;  hut  the  di-fence  is,  that  tboogli 
it  had  been  lent,  it  had  been  repaid. 

The  focta  of  tlie  case,  whiirh  are  very  short,  are  these The 
minor  WHS  of  an  age  somewhere  between  14  aiul  21.  He  bud 
ceased  to  be  in  tiatu  pimiUari,  as  it  Is  called,  and  he  was  a 
minor  with  a  curator,  lie  had  property  chiefly  In  '^"'rfi^Tf', 
and  at  Glat^ow  he  had  a  paternal  nnde,  Ur.  Andrew  John 
Uimcan.  who  was  a  merchant  or  acoountant. 

'I'he  infant*  lived  at  Glasgow  with  this  paternal  uncle. 
What  Is  material  is,  that  the  curator  lived  at  LivvrpntL 
That  being  so,  the  funds  belonging  to  the  minor  auat  into 
the  bands  of,  and  were  received  by  A.  i.  Duncan,  the  aneki 
at  Glasgow,  who  was  a  man  of  buuness,  and  who  seema  to 
have  had  the  chief  management  and  control  of  the  fttodi 
of  the  minor.  The  sum  of  £2000  having  bo  come  into  tm 
hands  in  the  autumn  of  1848,  it  was  uecemary  to  seek  as  iii> 
vestment  for  that  sum.  And  I  think  it  may  ftdrly  be  taken 
as  being  admitted,  or  as  being  made  out,  tliat  the  looking  out 
for  investments  was  a  duty  confided  prioclpally.  or  p«t|utps 
exclusively,  to  the  paternal  uncle,  at  Glai^w.  He,  tber«f(K«, 
casting  about  to  find  out  how  tliis  sum  ot  ^2000  could  b«  in- 
vested, thought  that  lending  it  to  the  Parliamentary  Tiosteta 
of  the  River  Clyde  would  be  an  eligible  mode  of  dinporiiy  at 
it,  they  being  wilUag  at  that  time  to  pay  interest  at  tbe  rals 
of  four  per  cent,  though  they  conld  ^ve  no  real  aeemity. 
Accordmgly,  whether  with  the  previous  consultation  with  the 
curator,  or  most  probably  without,  he  took  upon  hlmanlf  t« 
undertake  that  it  should  so  be  lent 

The  letter  in  whicli  he  communicated  that  intention  to  the 
Trustees,  lias  follows  : — "  I  hereby  offer  tu  lend  to  th«  Trustee* 
of  the  Biver  Clyde  tlie  sum  i>f  £2000  sterling,  on  a  bill  lo  be 
granted  by  tliem.  Tbe  interest  to  be  at  iiiar  per  cent.,  mni  te 
tit>e  according  to  the  rate  of  tha  money  market.  TIte  bill  u 
be  granted  In  favour  of  William  Cochran,  Esq.  mmhant, 
Liverpool,  as  curator  lor  Jt^m  Morrison  Duncsn."  The  kui 
set-ms  to  have  been  accepted,  and  it  was  not  liU  tite  9ih  «f 
Januiiry  1844  that,  so  far  as  the  documents  are  vonoeroed.  «e 
And  auy  oummunication  on  the  subject  between  A.  J.  Duwmb 
and  the  curator.  But  on  tbst  day  Ur.  Duncan  w«tas  to 
the  curator  Mr.  Codiran,  at  Liverpool,  in  thna  I  arms : — 
'*  Uy  dear  Sir, — I  wrote  you  some  time  ago  iofonniiig  yua 
that  I  had  Invested  the  sum  of  £2000  on  J<£n's  socouna  w)th 
the  Trustees  of  the  Uiver  Clyde,  The  interest  to  be  dzasm  « 
fuur  per  cent. ;  and  although  it  is  not  lieriuble  security,i|  to 
yet  abundantly  ample,  snd  Ute  rale  of  interest  coosidanikiy 
more  than  we  could  obtain  with  an  heriuble  secnrity.  1W 
obligation  to  repay  is  granted  at  one  day's  date,  but  thie  ^a»> 
tees  lequire  three  months'  premonition  before  paying  up  tto 
money*  and  the  enclosed  letter  requires,  therefore,  to  be  sw*l 
by  you  cmueotlng  to  this  arrangement.   I  shall  ted  obti^  by 

£our  returning  the  enclosed  at  your  convenience,"  .A*  X 
uncao  sent  with  this  a  letter  purporting  to  be  a  letter  tttm 
the  curator  at  Liverpool  to  tlie  Parllamenury  Trnsiae^  nmSm* 
takiog  that,  tlioogh  the  security  was  gireo  payable  «q.dMN4 
that  is,  payable  at  one  day's  dat^  yet  be  mMld  imiri^W 

*  All  inbnt  In  ^l^mP^^^^^' 
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upon  Ji  repajrmeat  withoat  ^vlng  three  montbi'  notice,  in  m 
letter  wtiich  seems  to  be  coiUDion  in  traiisnctioDS  of  this  sort 
in  that  part  of  the  world,  because  they  speak  of  it  u  b  hack 
letter  vtiich  was  perfectly  well  knowo. 

It  aeems  tiiat  Mr.  CocnniB  did  not  cboow  to  tiga  the  letter 
so  teitt  to  him,  because  he  thought  it  was  incorrect.  It  was 
dated  fVom  Otasfiow,  as  if  lie  was  there,  and  therelure  he  said, 
I  will  not  sign  that,  but  I  send  you  a  letter  in  lubetance  to  the 
anine  effect.  Be  answers  thus — "My  dear  Andrew,  I  return 
>»u  enclosed  an  acknowledgment  in  substance  in  the  terms 
you  wanted,  but  not  the  document  you  sent  me.  as  it  was 
dated  Glasgow.  Tou  had  not  mentioned  to  me  before,  to  whom 
the  money  luid  been  lent,  bnt  I  tlitnk  you  have  chosen  a  very 
(rood  security.  I  do  not  admire,  however,  the  course  pursued 
by  the  Clyde  Trusteea  In  profmsing  to  do  fn  one  docnment  what 
In  effiot  la  undone  by  another,  and  I  sliould  Hire  very  ninch  that 
yon  woald  try  to  get  tlie  nutter  put  upon  a  footing  hi  which  tl>e 
tenor  of  the  agreement  is  simply  stated  In  one  document ;  and, 
when  done,  please  return  me  tbeendnaed  acknowledgmeatt  u  I 
>tm  no  dottbt  you  will  perceive  with  toe,  that  the  matter  as  i« 
•tsnda  Is  on  a  wrong  footing  In  my  name  as  turatnr"  That  ia  to 
■ay,  this  gentleman  thought  it  was  a  sort  of  dutitious  proceed' 
ing  to  be  purporting  to  lend  liioiiey  upon  the  sa;ority  of  a  note 
payable  sulMtaritially  on  demand,  and  then  to  give  a  counter 
undertaking  thkt  it  abould  not  be  called  for,  and  tie  wished  that 
H  ahonld  be  pat  apon  a  more  simple  tooting.  But  ne*erUwle»a, 
not  wishing  to  be  hypercritical  about  it,  he  incloses  a  back 
letter  in  these  words,  which  they  miffht  make  use  of  if  they 
thought  flt : — "  Tlie  Treasnrer  to  the  Clyde  Trustees,  Glasgow. 
Livofoot,  UiA  Janvarj/  1844. — Sir,  I  acknowledge  to  liave 
received  from  you,  ihruugh  A.  J.  Duncan,  E>q.,  a  promissory 
note  sobscribed  theSth  December,  for  £3000  siAtling,  lent  by 
me,  as  curator  for  J.  M.  Onncan,  to  the  Clyde  Trustees,  and 
althoagh  it  Is  payable  on  demand,  I  hereby  oblige  myself  to 
gtve  yon  three  months'  notice  before  calling  up  the  amount,  or 
any  part  thereof."  The  acruples  of  this  gentlfaman,  however, 
were  net  attended  to.  Tlie  Parliamentary  Trustees  said  thnt 
WAS  almys  their  mode  of  proceeding ;  that  was  conimmiicatiK] 
to  Mr.  Coehran.  and  he  acqoiesced  in  it.  So  that  the  matter 
sCMida  thus  :-^iO  £3000,  part  of  the  minor's  moneys  ia  lent  to 
the  ParliaOMOtary  Trffstees  of  the  Kiver  Clyde  upon,  their 
gtving  a  promissory  note  payable  at  one  day's  dale — that  is, 
snb^tantiidly  payable  on  demand — receiving  tuck  an  undertak- 
foK  fmm  the  curator  that  it  should  not  be  called  for  without 
three  months'  notice.  The  form  of  the  note  was  this; — "One 
day  after  date,  we,  two  of  the  Parliamentary  Trustees  on  the 
Ktver  Clyde  and  Harbour  of  Glasgow,  and  the  Secretary  of  the 
Trust,  promise  to  pay  to  Mr.  William  Cochran,  as  curator  for 
Mr.  John  U unison  Duncan,  the  sum  of  £2000,  value  received 
in  money  borrowed  of  him  for  the  purposes  of  the  Clyde 
Nnvigation  Trust.— Subacnb«Hl  by  as  at  a  meeting  of  the  Clyde 
TrubtMS  at  Glasgow,  5tli  December  1843. — Jamka  Lchsdbh, 
Chairman,  Cbablbb  Gbat,  Deputy-CliMinnan,  A.  Tuembb, 
Secretary."  Tiw  ParliamenUry  Trustees  therefore  borrowed 
tlieXWOO;  they  gave  a  promissory  note,  payable,  as  they  say, 
upon  demrnid,  and  they  leceived  back  an  undertaking  from  the 
coratiirttuit  theniuney  ahould  not  be  called  fur  without  three 
months'  notice.  Tlie  letter  written  by  Mr.  Cochran  acknow- 
li.-dged  to  have  received  from  the  trasiees  the  note,  though  in 
fact  the  note  remained  with  Mr.  Duncan  atOhisguw.  Certainly 
it  was  with  hlra  afterwards,  and,  I  preauiue,  it  all  along  re. 
mained  with  him. 

Thai  waa  at  the  end  of  1843.  Tlie  intereat  was  legularly 
paid  tut,  I  thfiric  the  year  1845,  when  tin  trusteea  inumated 
that'they  would  not  continue  to  pay  interest  at  a  higher  rate 
than  8^  per  cent.  Very  shortly  after  that,  A.  J.  Duncan,  UrsC 
of  all  witliottt  three  months'  notice,  but  aakiog  tlie  trusteea  to 
dispense  with  the  tliree  mootlis'  notice,  applied  for  payment  of 
a  part  (tf  the  X2000,  vis  £bOO,  w  htch  the  trustees  paid  to  him, 
and  In  the  ooune  of  a  very  short  tiuM  aflerwardBt  be,  without 
giving  asy  noUue  of  three  months,  apiriied  tor  the  otiier£1500, 
and  received  that  also.  He  died  insolvent,  or  in  some  way  so 
raieapplied  it,  that  tlie  mouey  Is  lost: 

Nov,  tlie  quettiun  i»,  whose  lo«s  is  this  f  Here  are  two  per- 
aoUi  wbu  are  innocent.  I'fae  minor,  now  come  of  age,  duds  his 
niHttef  to  gene.  It  ba«  been  l«o(  to  tite  f  arliamentary  Trustees, 
incgpgn*  a  •emirtty  Ibr  it.  and  they  have  pakl  It,  not  to  Idn 
«r  his  eoraUWt  bat  to  A.  J.  Dnnoaa,  from  whom  undoutitediy 
tluty  reodved  IL  Is  that,  or  is  it  nut.  a  valid  discharge  to  than? 
My  Lortlt»  I  an  aiaarly  of  i^akMi  thu  it  ia  no  dU^haigs.  I 


tliiok  the  learned  Judges  in  the  Conrtof  See^n  came  to  a  m.o»C 
correct  conclunion.  The  way  the  case  was  argued  was  this.  Is 
was  argued  by  an  aiialotEy  to  the  English  Ihw,  or  what  is  sup- 
posed to  lie  the  English  Uw,of  this  nature.  It  is  said,  that  where 
money  is  due  upon  a  prumiasory  note  or  a  bill  of  exchange,  and 
the  party  liable  upon  the  document  gets  it  Into  his  hands  from 
the  holder,  and  pays  him  the  money,  there  van  be  no  question 
raixed  afterwards  as  to  whether  the  liolder  was  the  party  ^n>- 
perly  entitled  to  receive  it  or  not.  It  is  said  that  that  is  just 
this  cose.  This  was  a  promissory  noie  given  to  Cochran,  hs 
trustee  for  the  infant,  and  by  hira  left  iu  tlte  hands  of  A.  J. 
Duncan.  Being  in  the  hands  of  A.  J.  Duncan,  that  was  com- 
plete and  eonvluslve  evidence,  as  between  him  and  the  imrtit'S 
indebted  upon  the  note,  that  the  payment  to  A.  J,  Dunca  i 
wuuld  he  good.  They  did  pay  to  A.  J.  Duncan,  ami  he  gii*J 
up  the  note.  That,  it  is  said,  is  cfear  law, — :md,  applied  to  thu 
present  caM>,  it  operates  as  a  diicharge  to  the  ParliMfient.it/ 
Trustees. 

It  was  farther  said,  that  this  is  not  a  principle  depending 
merely  npon  the  peculiarity  of  a  promisdory  note ;  but  a  ciieo 
was  referred  to  from  Salkeld,  in  whioli  the  same  doctrine  is  stii<l 
to  be  applicable  to  a  bond,  probably  quite  accurately,— that  ii 
to  lay,  it  is  applicable  to  a  bond  under  the  ciruumstanees  thero 
sUteU.  In  that  case,  tlie  t}on(l  wad  in  the  hands  of  a  acrivenur, 
wiio  had  lent  the  muney.  At  that  time  there  existed  the  bu^i- 
ness  of  a  scrivener,  which,  as  has  been  often  remarked,  is  Dot 
known  now.  He  was  a  party  who  performed  the  conjoint 
duties  of  a  banker,  a  broker,  and  an  attorney, — tliMe  being  oii 
such  trade  now  existing,  at  Wast  not  ordinarily  exiating. 
What  was  decided  iu  the  case  in  Salkeld  was,  that  where  a  scri- 
vener liad  lent  the  money  of  aooihur  person  upon  a  boud,  takia^; 
the  bund,  not  to  himself,  but  in  the  name  of  tlie  other  person, 
being  permitted  by  that  party  to  claim  the  bond  afterwards, 
the  party  paying  off  the  money  might  snfely  pay  It  off  upon 
liaviiig  the  bond  delivered  u[i.  Tluii  I  will  assume  to  be  Clio 
law  Ht  this  day,  us  it  undoubtedly  seems  to  have  been  Creuti  d 
then.  But,  my  Lords,  there  is  this  very  mitterial  distmctiun 
between  the  case  which  has  been  put,  of  a  promissory  note  or  a 
bill  uf  exchange,  and  a  bond  that  there  were  no  tliird  perso  'S 
Intereitted  itiere  except^theo^igor, — and.  If  I  may  so  say,  the  ob- 
ligee, the  party  liable  upon  the  note,  and  the  huUeront.  But 
iu  this  case,  even  for  the  moment  treating  the  document  as  a 
promissory  note,  it  was  a  note  wtiich  shewed,  on  the  lace  of  ii, 
that  it  was  given,  it  la  true,  to  the  curator,  who  perhaps,  upon 
that  iloutrine,  might,  if  it  bad  been  a  nute  simiily  to  himself,  ami 
to  nil  one  else,  have  made  Duncan  his  agent,  so  that  thedchvery 
of  the  note  payable  to  liim  might  be  a  safe  dischaig^  to  tho 
party  liable  upon  the  note;  but  it  was  a  note  in  which  Ur. 
Cochran  the  curator  had  expressly  slipuUted  that  it  slwuld  ap- 
pear on  the  face  of  the  note  that  it  was  money  due  to  liira  in 
trust  for  the  minor— money  of  the  minor  in  his  hands  as  curator 
for  ttie  minor. 

Now  I  do  not  at  all  admit,  that  if  there  were  a  bond  la  this 
country  given  to  A  B  npon  trust  for  an  iqfant,  tlte  |>arty  holding 
the  boud  could  safely  receive  payment  of  it,  or  that  the  party 
paying  It  could  aafely  ^y  it,  disregarding  the  fact,  iliat  he  had 
notice  on  the  face  of  it,  that  the  money  did  not  Ih  Iuiik  to  the 
holder  of  the  bond,  but  belonged  to  a  minor.  The  case  iu  Sal< 
keld  d4ies  not  appear  to  me  to  establish  anyiliing  like  that. 
But,  independently  of  thnt  consideration,  there  is  another  ground 
whit:li  strikes  me  as  diHtiuguishing  this  case  in  a  most  materiiit 
renpect  from  any  of  tlioae  which  have  Iwen  referred  to.  It  is 
thia.  It  is  aidd  that  this  muney  was  secured  upon  a  promiasory 
note.  Undonbtcdly,  speaking  by  the  card,  that  is  true.  It  is 
•ecured  by  a  promiMsory  note,  because  it  Is  literally  i^tromiwe, 
though  It  would  n-quire  a  statop  upon  it.  This  Is  tlie  note — 
"  We  promise  to  pay  to  W.  C,  as  curator  for  J.  H,  Duncan,  Uio 
sum  of  £]tOOO  sterling,  value  received  in  money  borrowed  of 
him  for  tlie  purpoaes  of  the  Clyde  Navigaiiun  Trust."  It  ia 
not  a  negotiable  Instmnciit.  I  do  not  mean  that  tiMt  wouM 
be  oonciusive;  It  It  not  a  negotiable  iiutrament,  but  a  promis- 
sory note^  with  a  atipulatiom  at  the  time  that  It  was  to  be  con- 
sidered in  tlie  nature,  to  some  extent,  of  a  permanent  invect- 
ment,  and  that  tlie  trustees  were  not  to  be  called  upon,  as  if 
th^y  were  under  the  ordimiry  obligations  of  a  i^opiissory  note, 
to  pay  upon  demand,  but  that  they  were  to  liave  a  counter  un- 
dertaking, that  U  aiiunid  only  be  enforced  at  the  end  of  three 
monthe  after  aotlee.  I  taketbii,  therefore,  v»M  nothing  more 
than  an  i^iABal  ''''*'^^^*'''Ml.H^^jfiH,.*^^^>|^^|||^||^^ 
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bean  n^othted.  Tt  hid  nune  of  tlie  ordinary  raarlci  of  t  pro> 
mtMory  note.  Still  leu  hsd  it  an^tliing  like  the  character  of  a 
inereanUle  traniaction,  and  tlie  principles  applied  to  transactlnna 
of  that  iort  ^>pear  to  me  to  be  inapiriicable  to  the  present  case. 

I  tbefcfiire  think  that  the  Ooart  of  Sewlmi  came  to  a.  pertetiT 
eortect  ooadmlon  la  holdbg  that  there  waa  nothing  in  thit 
caw  to  thew  that  the  payment  to  A.  J.  Dunean  waa  any  dla- 
as  against  the  minor  and  curator.  And  I  am  Uie  more 
struck  with  the  oorrectneu  of  that  conclusion,  by  obserrlng — 
without  goiuft  into  the  question,  as  to  how  far,  aod  in  what  case*, 
by  the  Uw  of  Sootiaod,  mioort  ought  to  concur  with  their  cura- 
tors in  giving  diacharges  in  reaped  of  a  promiaaory  note— that, 
when  the  £3000  loan  came  into  the  hands  of  A.  J.  Duncan,  to 
be  by  htm  Inrested  at  the  necessity  for  inrestment  arose,  A.  J. 
Duncan  writes  to  him,  and  says — I  must  hare  the  concurrence 
of  yon,  the  curator,  in  the  discharge ;  and  the  disch^rgo  was 
accordingly  given.  I  collect  firom  some  of  the  expressions,  that 
that  was  upon  an  heritable  bond,  and  the  Sc^lcitopQeneral  tried 
to  draw  a  distinction  in  that  respect ;  bat  I  confeta  that  it  was 
not  a  distinction  with  which  1  can  agree.  If  tlie  money  was 
properly  ear-marked  aa  being  the  property  of  the  minor,  I  think 
ola  concurrence  was  just  is  much  necesaary  whether  It  was 
secured  in  one  mode  of  investment  as  In  another.  And  there- 
fore It  is  that  I  entirely  adopt  ttie  reaaoning  of  Lord  Ivory  In 
giving  judgment,  when  the  case  wa*  before  the  Court  of  Session, 
when  he  say^'*  I  do  not  dispute  the  principle,  that  the  custody 
of  a  document  of  debt  may  be  evidence  to  go  to  a  jury  in  order 
to  establish  the  holder's  right  to  discharge,  and.  In  the  absence 
of  evidence  to  the  contrary,  may  perhaps  be  sufBcient  for  that 

gurpose.  Bat  such  prima  fade  evidence  may  be  rebutted.  Now, 
ere  I  think  we  have  clear  proof,  not  only  that  there  A.  J. 
Duncan  had  no  authority  to  uplift  the  debt,  but  that  he  did  so 
in  breach  of  the  trust  committed  to  him.  He  was  factor,  no 
doubt,  for  the  minor  and  his  curator,  and  aa  such,  the  document 
was  allowed  to  remain  in  his  hands ;  but  it  was  for  the  purpose 
itf  custody,  not  of  realization.  He  waa  just  in  the  position  of 
the  tutor  for  a  trust.  But  could  such  a  foctor.  though  in  pos- 
aessioa  of  the  writings  and  documents  of  his  constituents,  with* 
out  authority,  uplift  the  truat-ftmds,  or  deal  with  a  bill  like  this, 
■a  if-  it  weM  hia  own  3*.  Lard  Ivory  says,  dearly  not.  The  atl- 
pulated  notice  clearly  shews  the  nature  (tf  the  transaetim,  and 
that  it  was  a  transaction  in  wlilch,  what  hare  been  referred  to 
as  the  principles  of  the  English  law,  must  necenarily  be  inap- 
plicable, becaeae  they  relate  to  a  aute  of  thii^  not  contem- 
plated by  any  uf  the  circumstances  of  this  case.  I  am  therefore 
of  opinion,  that  the  Court  of  Scsalon  and  the  Lord  Ordinary 
came  to  a  perfectly  correct  ooncluaton ;  and  I  Iiumbly  more 
yfHir  Lordahipa  that  this  appeal  be  dismissed  with  cotta. 

InteHocuion  affirmed  wUh  cosU, 

Secoai  Dirision.— Ridurdson,  Loch  &  M'Laurin,  AppellanUt 
Solidtort.-~lAw,  Holmes,  Anton  ft  TnmbaU,  JZsipofHfail's  SoH- 
owrs.— <GJ).F.) 


17th  March  1853. 
HoDsa  or  Lobds. 

Geoboe  Millar^  Appdlantf  v.  James  Small,  Beapondent. 

FeudBl-Groimd-&nnaal»B<jrgage"Peisonal  Obligation — Held, 
(reversing  ilte  judgment  of  ibe  Court  of  Session),  that  a  p€r. 
lonal  obligation  to  juty  a  graund'amnual,  dott  not  (rafftniif 
againat  a  purchaser  of  the  lubjeets,  to  the  effect  of  extaiguith- 
imp  thttMigation,  as  against  the  original  aeqairer  and  oNtgantt 
aflweapA  mo  infejiment  had  JoUmnd  either  upon  the  trigijial 
toninKt  or  iha  purehau,  and  although  the  personal  oMtgatum 
tflig  origiiial  aeqairer  «s  farted  bg  a  etauM,  idure^  eer- 
teta  parlies  bammd  tkemtahes  as  mmummts  Jbr  him,  Ats  "  keirt, 
axuncfors  and  neeeaaert,"  safe  and  uiOU  pn^ertg  of  a  eertmin 
vahe  ehaald  be  baitt  apan  the  groamd. 

See  tttpra,  vol  ixi.  p.  143— Sd  February  1849. 

The  appellant  sought  a  reversal  of  the  judgment  of 
the  Court  of  Session  (reported  aa  above)  on  the  following 
grounds: — 1,  Because,  by  the  deed  in  question,  the  re- 
spondent became  bound,  by  an  express  persooal  obliga- 
tion, to  pay  the  grouud-unualB.  2.  BeuHue  the  re- 
Bpoitdeat  oould  not  discharge  lumunlf  by  tnunArriog  ^ 


lands.  3.  Because  the  relation  between  the  ^ipdhnt 
and  respondent,  mth  regard  to  the  grotind^annoak  vai 
that  of  auditor  and  debtor,  and  could  not  be  afteted 
fay  the  rules  a^UcaUe  to  the  feudal  relation  of  BBpenor  I 
and  vassal.  4.  Because,  even  snpporing  that  a  persooal 
obligation,  in  the  general  caae,  would  cease  to  be  bin^ng 
on  an  original  disponee  after  trausfor,  tho  rcqxmdeo^ 
consid^ng  the  terms  of  the  deed,  would  remain  booai 
5.  Bocause,  assuming  that  n  transfereace  of  the  rmJ 
right,  by  means  of  a  completed  infeftmeDt,  would  hare 
the  effect  of  liberating  the  ori^al  diwonee,  that  result 
would  not  &Uow  h«e,.iio  iulo^ment  hanng  vnt  takaa 
place. 

The  respondent  supported  the  judgment  on  the  ibl- 
lowing  grouoda: — 1.  Because  the  unanimooB  ded^bn  of 
the  Judges  ia  the  Court  of  Sesmm  in  Soot'a  TmstsM 
«.  Peddie,  not  appealed  from,  had  eetaUbhed  Ibe  pin-  ' 
ciple,  that  a  ground-annnal  is  properly  and  Bubstanttrtlf 
a  burden  on  land,  to  which  the  personal  oblig&tion  u 
the  proprietor,  whether  implied  or  expressied,  is  manlj  , 
aooessory, — being  coincident  with,  and  lasting  no  iangit 
than,  the  personal  relation  to  the  land  of  the  party  upon 
whom  it  is  imposed.  And  the  result  of  this  was,  that  tbe  i 
personal  contract  binding  the  diqionee,  and  his  hein  and  | 
aueeeseors,  creates  an  obligation  transmissible  from  the 
disponee  to  the  successor,  who,  by  means  of  a  hm 
fide  conveyance,  assumes  that  rdation  to  the  land,  as 
afiboted  by  the  real  burden  upon  which  the  penonl 
liability  depends.  According  to  the  state  of  Ue  titlt  | 
here,  the  re^ndent  duty  transferred  to  Adamson,  u 
his  suecessor,  the  only  right  and  relation  to  the  samcts 
burdened  with  the  gEouBa-anQual,  whieh  he  hunaw  pos- 
sessed, and  thereby  transfeired  frten  lumsdtf  to  A^o* 
son  the  personal  liability.  2.  Because  the  cautiteioj 
obligation  in  r^rd  to  the  building  of  houses^  irliie!i 
could  only  be  built  by  the  proprietor  in  poasesBOn,  be- 
came, by  the  conveyanee  to  Adamson,  an  obligatioe  for 
the  latter  as  the  successor  in  the  property,  and  did  nol 
imply  the  continued  existence  of  liability  on  the  part  of 
the  respondent.  3.  Because  the  noUce  given  to  tbe  ap- 
pellant, in  his  own  title,  of  the  transference  to  Adussm, 
and  of  his  acceptance  of  that  party  as  debtor  in  the  per- 
Boual  obligation  for  a  series  of  years,  without  mwing 
any  claim  agunst  the  re^ndrat,  imported  his  knov- 
le4ge  of,  and  acquiescence  in,  the  reucf  ttf  the  respoo- 
dent  {h>m  the  personal  obligation,  as  having  been  tmtt* 
ferred  from  him  to  Adamson,  aa  lis  di^ooee  and  soc- 
oesBor. 

Sol.  Qm.  Bethd  A  Andermn  Q.C.  for  ^Uaat— 
This  la  a  question  of  construction  of  a  contract.  Tbe  deed  )• 
a  ditposition  In  which  the  price  Is  stated  to  be  a  perpetml 
annuity,  which,  indeed.  Is  made  a  real  bnrdenon  Mm  lau,kat 
there  is  added  a  pcmonal  covenant  of  the  dbpowae  to  pay  tL 
The  personal  covenant  is  added  in  order  the  better  to  secon 
payment — in  other  words,  the  solvency  of  the  parties  wss  aa 
element  of  consideration.  The  realaecnri^,  however,  doss  *st 
impair  the  personal  oUigatlon.  Tbe  sole  relation  Uins  em 
sUtuted  between  the  annualer  and  the  disponee,  fa  thai  of  au- 
ditor and  debtor,  and  there  Is  noUilag  In  it c^a  finuM  nalura 
When  Small  ooaveyed  the  subjects  to  Adamson,  ft  la  disr 
from  the  terms  of  the  dlsporition.  that  be  did  not  baiievw  that 
be  woold  be  freed  from  liability,  and  hence  aa  elaborate cImm 
in  which  Adamson  relieves  him  of  payment;  nor  did  tfaa-aM* 
ditor  believe  Small  waa  thus  freed,  as  appeaca  fren  tbiiMt 
of  bis  having  refbsed  to  nibititate  Adaoson'a  Dama  torMlft 
in  tbe origlBal  diipoaltkm» and  frwnUie tewnaet Uw  WW If 
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fteeiag  ho  vab  oot  In  the  nndentaDdlDic  of  tha  parties,  freed 
from  hia  obligiittioD.   If  he  he,  then  it  win  follow,  that  a  penoa 
who  has  bound  bioMelf  by  a  p«rBODal  obll^tlon  in  the  way 
Small  did,  may  the  next  moment,  wlthoat  the  consent  of  the 
other  contractinfc  Tx^rty,  get  quit  of  that  liability  by  merely 
■blllng  ttie  Bubjects  to  a  man  of  straw.   Another  strange  cun< 
■equeoce  wUl  be,  that  whereas  Small'it  cautioners  remidn  llaUe, 
yet  he  himself,  the  prfuctpal,  by  an  act  in  whkh  they  do  not 
concur,  escapes;  tn  other  wordu,  the  caQtlcoer'B liability,  which 
ie  expressed  in  the  rery  same  terms  as  that  of  the  priudpal, 
exceeds  that  of  the  principal,  which  is  absurd.   The  pereonal 
corenaot  was  a  collateral  security,  and  Is  no  more  arc^ded  by 
a  transference  of  t'ae  subjects,  than  if  there  had  been  a  sepa- 
rate penonat  bond  granted  by  the  dlspuiwe,  collateT^  with 
the  rssetrad  burden:  and  refinred  to  in  the  reservatira.  The 
ground-annual  in  this  case,  Is  nothing  more  than  the  price  of 
tbe  lands,  and  it  mak(«  no  diflerencti  that  the  price  Is  aii  an< 
nual  payment  instead  of  a  single  sum,  or  that  the  personal 
covenant  is  contained  In  the  same  deed  by  which  tbe  real 
burdqn  is  created.   It  lftfa«rvfore  a  mere  assertion  to  say  that 
tlie  peraODal  seearity  is  aocesaory  to  the  real  seeurlty ;  on  the 
contrary,  the  personal  obligation  may  be  by  br  tbe  more  valu- 
ablo  of  the  two,  and  there  is  nothing  in  the  turms  of  the  deed 
to  shew  that  that  obligation  was  to  cease  on  a  transference 
of  the  land.   The  disponee  binds  ^imseR  his  hvirs.  executors, 
and  sQCoessota  wbomsocTer,  to  pay  &o.  in  all  time  coming.  It 
is  laid  ;  heirs*  means  those  who  uicceed  to  the  lands ;  hnt  w« 
conitmsr  it  as  meaning  *  general  heirs  ;*  we  also  coostroe '  suo> 
cesBon'  as  meaning,  not  nnguUr  snoceasots,  but  representative*, 
and  the  whole  phrase  Is  of  that  well  known  form  which  im- 
ports  an  absolute  and  unquallBed  pttnonal  obligation. — Thom- 
son. 22d  Uay  1810.  F.a  ;  M  Lachlan  v.  Tait,  Hth  May  1828, 2 
S.  D.  803.   Itis  quitticompetent  inScotlaod,  as  well  asin  Eng- 
land, to  enter  into  a  perpetual  covenant,  such  as  exists  untter 
^is  ooatract.— KingV  College  v.  Hay,  14  D.  B.  H.  675.   It  is 
waii  the  analogy  of  superior  and  vaiMl  bxAia  In  thisoaae ;  but, 
lu  feui,  Uie  new  proprietor,  in  onfer  to  relieve  the  vassal,  mnst 
alwajs  have  been  received  as  a  vassal  in  the  room  of  his  dis- 
ponee—thereby  implying,  that  the  superior  has  agreed  to  re- 
eel  re  the  disponee  as  a  vassal — Wallace  v.  Fertcuson,  U.  4195. 
There  U  no  snob  Implied  agreement  here,  but  rather  the  con- 
Irmry.  and  therefore  then  la  do  pretence  for  viuwlug  this  as  a 
ftjuual  relation.   It  is  also  said,  the  analogy  of  landlord  and 
tenant  isagainHtus;  but  there  it  id  because  the  landlord  re> 
cclvee  the  asuignee  in  the  room  of  the  first  tenant,  that  tbe 
latter  ceases  to  be  liable.— Skene  v.  Greenblll,  4  S.  D.  26.  And 
Baoktun  2.  9. 14.  and  Erskine  2.  6.  84,  both  bold,  that  tbe  pri- 
vity exifting  between  the  landlord  and  the  original  lessee  can- 
not 1>e  destroyed  except  by  both  parties. — Orant*.  Lord  Brac<^ 
M.  16,279. 

[  Lard  St.  Leonardt. — The  law  of  England  is  exactly  the  same.] 

We  say,  therefore,  that,  in  principle,  this  case,  as  well  as  that 
A  Soot's  TroMtees,  was  wrongly  decided  by  the  Oomt  below ; 
ttut  even  assuming  Soot's  Truitees  to  be  correct,  there  a«e  two 
tzMtteriol  points  of  dfatfnotlon,  suffioieDt  to  make  this  case  an 
exception.  1.  There  was  no  cautionary  obligation  Id  Boot's 
rrmteea,  as  there  Is  here,  thereby  shewing  that  tbe  personal 
obligation  of  the  disponee  was  here  a  principal  and  essential 
'eature  of  the  contract  And  this  disposes  of  the  main  bllacy 
>f  tbe  other  Mc,  vis.  that  here  the  perxonal  ohligatioa  was  in- 
;eiKled  to  be  merely  acoesaory  to  the  groand-aunoal.  2.  In 
boot's  Trustees  the  second  disponee  was  fnfeft,  and  the  feudal 
jwufer  was  complete,  while,  here,  neither  tbe  original  not  the 
lecond  disponee  was  tnfeft 

Jiofi  Q.  C,  and  S.  Pyper  for  re^odeot — ■ 
L'here  Is  no  distinction  between  this  case  and  Soot's  Trustees. 
\u  to  the  fact,  that  the  disponee  there  had  been  infefl.  It  is 
;nougb  to  answer,  thst  the  decision  did  not  turn  upon  that 
>olot,  but  simply  on  the  view,  that  tbe  peraHiid  el>ligatlun  was 
merely  accessory  to  tbe  real  burden.  It  cannot  be  said  that 
3otb  dicpone»  here  are  liable,  and  therefore  it  is  assumed  that 
Small  alone  Is  so.  and  that  Adamson  was  nev«r  liable, because 
ha  was  never  infeft  But  neither  was  Small  evf  r  iufeft,  and  he 
thtfrrfore  cannot  be  liable  any  more  than  Adamsm ;  so  that 
iuhrftment  canoot  make  the  dllBinmGe.  On  the  other  hand, 
we  contend,  that  where  both  ban  been  lofeft,  it  being  dear 
ttmt  by  tnusftireDce  of  tbo  laod,  the  pewonol  obligation  is 
goBCi  tiie  piiBdplo  iniiBt  Im  ths  mdm  whsn  neltlwr^  taMt, 


because  Infoflment  morsly  meoDs  that  flis  superior  has  ae> 

cepted  the  dispones. 

[6onf  St.  leenon/i.— Then,  suppose  £1000  of  purchase  money, 
which  has  not  been  paid  hy  the  second  disponee,  can  he,  by 
procuring  the  superior's  acceptance  of  a  third  di^Kinee,  ab- 
solve himself  by  a  transfer  of  tbe  land,  from  the  payment  of 
this  purchase  money  f] 

No  ;  we  do  not  so  contend,  because  that  would  not  be  rent 
procet-ding  out  of  land,  and  therefore  the  analogy  would  Ml. 
[Lord  St.  Leonardt. — But  they  are  both  cases  of  personal  obliga- 
tion. Tou  Bee  you  assume  there  is  a  feudal  relation  here, 
while  in  reality  tuere  is  none.] 

A  ground-annnul  was  of  feudal  origin, and  stands  on  a  similar 
footing  to  a  fuu  in  Scotlnnd.— -2  Boss's  Luct.  824.  The  real 
qneetiun  iiowever  is.  whether  tbp  personal  obliguUup  is  the 
prini;ipal,  and  the  disposition  in  security  tbe  accessory,  or  vice 
vertq.  We  say  it  muiit  be  assumed,  from  the  uature  of  the  case, 
that  the  loud  was  the  primary  debtor.  It  k  admitted  by  tha 
other  side,  that  Adamson  became  liable  In  respect  of  posses- 
sion, but  not  in  respect  of  the  contract,~at|4  from  that  again 
it  is  Inferred,  that  it  must  be  Small  who  is  liable  under  the 
contiact.  But  this  implies  that  poases^u  of  tbe  land  is  not 
tbe  source  of  tbe  primary  obligation,  for  we  say  it  is  Impossible 
the  accessory  obligation  can  attach  upon  one  who  is  not  liable 
in  the  priuclpol.  Then  It  U  s^d,  that  Adamson  Is  not  Uoble 
under  toe  contract,  because  he  Is  not  tnduded  within  the  term 
*sucoes8ora;'  but  this  is imixMuble,  for  that  term  iausMliD  the 
Sense  of  succeMors  In  the  land,  whereas  Small  could  have  no 
soocesaora  in  the  land,  simply  because  be  himself  was  not  infefC. 
[Lord  CManeeVor. — How  is  it,  then,  that  the  same  term, '  succes- 
sors,' occurs  in  the  clause  in  which  tbe  cautioners  bind  them- 
selves f] 

We  apprehend  tbe  word  must  have  been  thors  used  iiuulver- 
tently — certainly  it  seems  unnecessary,  though,  perhaps,  it 
might  be  construed  to  meao,  thut  any  voluntary  disponee  un- 
der them  would  be  houDd--thatls,  if  the  snretin  have  londiL 
At  least  We  hold  that  tiie  term  means  siognlar  suotessors  in 
the  clause  lu  which  Small  binds  himselt  A^o  It  Is  sidd,  that 
while  the  pursonol  obligatioD  le  a  substaDtivo  and  primary  oh> 
ligation,  it  could  not  be  trancferi-ed  to  Adamaon  till  the  ground- 
annual  bod  beet,  made  a  real  burden  by  infeftment,  so  as  to 
warrant  real  diligence  for  its  recovery  ;  but  real  diligence  was 
all  the  time  competent,  and  not  only  so,  but  it  was  actually  ro. 
sorted  to.  At  oil  eveuta,  the  respondent  did  not  undertau  to 
infeft  hlmstilf;  and  as  the  right  was  granted  to  him  and  bis 
aasigDees,  he  was  clearly  entitled  to  transfer  it,  leaving  the 
anuualer  to  take  what  remedy  he  choii&  As  to  the  ioteotiona 
of  tbe  parties  as  shewn  by  tbe  deed,  much  importance  is  placed 
on  the  fact,  that  Adamson  was  taken  bound  in  a  clause  of  war- 
randice to  relieve  Kmall ;  hut  that  was  merely  ob  n^ortm  mh- 
b£iM.  It  Is  also  said — the  annnalers  rsfteed  to  receive  Adam- 
son as  tenant ;  but  they  had  no  right  to  do  so,  If  tbe  subjects 
were  bona  fidt  sold.  It  Is  also  said— the  terms  of  tbe  receipts 
sliew  that  tbe  respondent  is  the  proper  debtor ;  but  bis  name 
was  merely  used  as  aiding  tbe  description  of  the  subjects,  and 
QOtbiog  more ; — at  all  events,  the  receipts  are  ru  inter  aiiot 
oda.  As  to  the  oautiouers,  their  obligation  can  have  uo  effect 
whatever  on  tbe  construction  of  the  primary  obligation  to 
which  it  relates ;  and  the  plain  and  obvioun  construction  of  the 
whole  deed  as  to  them  is,  that  their  right  of  relief  is  oo-wlinate 
with  their  obligation,  and  passes  against  tbe  parties  successively 
becoming  liable  for  tbe  grocod-ononal,  as  proprietor  of  the 
subject%,each  proprietor  in  suocse-^on  becoming  tbe  pjciocipol 
for  whom  they  ore  liable.  They  are  suraties  for  oor  sacceBaon, 
as  well  OS  for  us. 

{Lord  Sl  LmmarA^^ow^  on\y  ooodder  for  »  moment  wbiA 
such  a  transaction  is.  Tbeit  consent  was  not  neoessary  fbr 

Small  to  transfor  the  subjects.  Hence  it  wUl  come  to  this, 
ttat  their  principal  for  whom  they  contracted  to  be  sureties, 
and  whom  alone  they  knew  in  the  matter,  should  be  at  liberty 
next  day  to  discharge  himself  of  his  liability  as  principal,  and 
leave  them  to  become  liable  for  a  third  pttBon,  whom  they 
did  nut  know,  and  with  whom  they  never  ooattocted :  Is  It 
jnsi  or  oon^stent  to  that  such  was  the  position  of  these 
parties 

Ko ;  we  say  It  would  not  be  Just,  unless  they  spod^Uy  otmt 
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j4&iD— Emk.  8.  8.  6i.  In  short,  to  bold  that  Small  Btill  con- 
tiaues  llaMe.  would  be  to  make  him  liable  for  ever — a  ooodi- 
tion  which,  in  ScoUadcI.  would  be  impoaible,  aod  which  is 
fotallj  iocoDsistent  with  the  very  ftuicuoue  ot  no  ezccntor. 
[Lord  &  Leouardt  — How  itnpoarible  f  Do  you  mean  to  nf, 
tliat  a  grant  of  an  anuulty  by  which  a  man  biudx  tiimwlf  ami 
Mi  heirs  for  ever  to  pay  £1 0,  is  not  a  good  and  valid  grant  1 
The  thi»K  can't  \x  impoauble,  bt-cattae  it  is  done  here  eveiy 
day.  Is  there  acything  Id  the  law  of  ScotUnd  to  prevent  it  t 
It  may  be  incoiiTcuient,  but  it  in  not  at  all  impossible.] 
All  we  say  is,  that  there  is  no  instance  of  such  an  obligaUon 
having  ever  been  recognised  Id  the  law  of  Scotland ;  and  tboogfa 
It  may  not  be  impotrible,  yet  the  practical  diiBculties  are  so 
great  as  almost  to  make  it  unknown.  It  Is  xaid — one  of  the 
Judges  in  Kina's  College  n.  Bay.  supra,  recognised  soc^  a  per- 
petual o^enant  as  iKwdblt;  ;-4)Ut  that  cane  ts  under  appw),  and 
there  Is  no  autUority  for  the  doctrine ;  besides,  thert^  the  dis- 
position of  land  was  unilateral,  and  the  covenant  was  con- 
taiottd  in  a  separate  deed. 

Lord  Cktmetlior. — f  After  stnting  the  facts,  and  quoting  from 
the  deeds) — Uy  Lords,  the  ground  on  which  the  Court  below 
rested  Us  decision  In  thia  case  was,  that  after  the  personal  ob- 
UgaUoo  of  Small  was  not  intended  to  be.  and  in  piditt  of  law 
oould  not  be,  considered  as  an  obligati<ni  endarin^  after  his 
transference  to  Adamson  of  the  property  In  respect  to  which 
the  real  burden  subsisted — that  such  an  obligation  ceases  to 
exM  when  the  party  bound  bas  no  longer  an  interest  In  the 
Kul>ject>matter  to  which  it  relates. 

Very  nearly  the  same  question  as  that  now  nnder  considera- 
tion, was  decided  by  the  Court  of  Session  in  a  case  of  Peddie  v. 
tiihwn,  Tvferred  to  in  the  argument  as  the  case  of  Soot's  Trot- 
tees.  There  Peddie.  on  the  81st  January  1829,  disponed  to 
Soot,  his  Iteirs  and  amignees,  certain  burgage  lands  at  a  ground- 
annual  of  £150.  and  Soot  entered  into  a  personal  obligation 
binding  himself,  bis  heirs,  executors  and  successors,  to  pay  the 
ground-annual  to  Peddie.  his  heirs  and  successors.  Stwt  was 
Afterwards  didy  infeft  man  burgi.  In  October  1886.  Soot's 
Trustees  disponed  to  Borrle  at  a  gronnd>anDiia1  of  £410,  in- 
cluding the  original  ground-annn^  of  £1S0.  and  Borrie  was 
duly  infeft  Boot's  Trustees,  in  June  IjBST.  sold  and  assigned 
the  ground-annual  to  George  Moon,  who  was  infeft,  and  Moon 
afterwards  sold  and  araigneil  the  ground-annnal  to  the  Eastern 
Bank,  who  were  infeft  in  February  1S40.  The  infcftment,  first 
or  Soot,  and  afterwards  of  Borrie,  was  necemnr  for  the  absidute 
perfecting  of  their  title  to.  and  seisin  of  the  lauds.  But  I  do 
not  understand  that  the  infeftinent  of  Moon,  and  afterwards  of 
the  Eastern  Bank,  was  necessary  for  completing  their  title  to 
tlie  grouud.anDUHl,  Uiougli  such  n  measure  could  of  course  vork 
iioprtjnclice  to  them.  The  original  giouod  annual  of  flfiO, 
due  to  Peddie's  liein,  having  hllen  into  arreai,  the  qiiestiuu 
arose,  and  had  to  l»e  decided,  whether  Peddie's  lielrs  had  any 
i-Iaim  agaiust  Soot's Tntstees  und«r  the  personal  covenant  by 
which  Soot  had  bound  himself,  bis  heirs,  executors  and  succes- 
sors, it  was  decided  after  great  deliberation,  that  they  had 
not — the  ground,  or  the  main  ground,  of  the  dt  clsion  being, 
that  the  perMinal  covenant  was  but  an  iicceiisory  to  tlie  real 
rifjht — and  that  when  the  party  wlio  had  entered  into  the 
covenant,  sold  and  dixponed  the  land  bnrdi-ijed,  to  a  purchaser, 
and  that  purchoAer  »'a«  duly  infeft,  the  uilginal  personal  obli- 
gation ceased  to  be  binding. 

It  was  contended  that  the  case  now  under  the  condderatlon 
of  this  Houae  differs  from  that  of  tioot's  Trtisteus  in  two  re- 
fpects :— The  purchaser  Adamson  never  completed  Ids  title 
by  inreftment,*aB  had  been  done  by  Borrie  in  the  othas  otse ; 
and,  2d,  The  covenant  by  Small  was  nut  like  that  of  Soot— a 
covenant  by  himself  alone— hut  a  covenant  In  which  several 
sureties  or  cHUtloners  also  concurred.  The  appellant  Millar 
therefore  contended  at  your  Lordiihips'  bar,  that  the  pteseot 
case  is  distinguisliable  from  that  of  Boot's  Trustees  on  these 
two  grounds— or.  if  no  such  diftincUon  exists,  then  he  arKued 
tliat  your  Lordships  are  bound  to  disregard  tlte  decision  in  the 
fimner  CHBc^d  to  hold  that  it  is  not  law. 

With  respect  to  the  argument,  that  the  pngsent  oass  may  be 
distinguished  from  that  of  Soot's  Trustees,  I  confess  my  strong 
linprMsioQ  is,  that  if  the  former  case  was  correctly  decided,  it 
must  govern  that  now  before  us.  But  I  do  not  go  minutely 
into  this  question,  for  after  very  anxioits  reflection  on  the  sub- 
jvct,  I  have  come  to  the  cundnslon,  tliat  the  decision  in  the 
ft^i-mcr  case  (t  mean  that  of  Soot's  Trustt^}  was  vrroucous; 


and  if  that  is  so^  there  can  be  no  doubt  but  that  the  decUaa 
in  the  case  now  nnder  appeal  was  erroneous  also. 

In  forming  an  opinion  on  this  ptdnt,  my  Lordr,  ws  have  the 
advantage  of  knowing  very  distinctly  the  grounds  on  wbick 
the  Judges  of  the  Court  of  Session  proceeded.  Tbeir  resfms^ 
though  tbey  have  not  convinced  ms,  are  wery  fully  and  ably 
stated  in  the  opinions  of  the  Consulted  Judges.  They  s» 
given  at  the  greatest  length  In  the  opinion  of  Lord  Wood,  and 
to  that  opinion,  therefore,  I  shall  refer  in  polnUng  out  to  year 
LordditpB  why  I  think  the  -view  of  these  cases  taken  1^  the 
Court  below  is  Incorrect.  The  opinion,  as  your  XA>rdshipski)o«, 
relates  not  to  the  case  now  to  be  decided,  but  to  the  om 
of  Soot's  'Trustees.  The  reasoning,  however,  is  applicable  to 
both  cases— at  all  events,  if  it  did  not,  as  I  think,  it  did  not, 
warrant  the  former  decifion,  then  it  Is  dear  the  JndgOHBtBOw 
appealed  from  cannot  stand. 

Lord  Wood,  aftn-  stating  the  facts  of  that  case,  prooesdtto 
explain  In  a  very  lucid  manner  the  nature  of  a  grunnd-aaual, 
and  then  to  state,  with  equal  perspicuity,  wliat  had  been  teUsd 
on  by  the  heirs  of  Peddie,  the  uriginal  vendor,  as  giving  tbea 
a  right  against  those  who  reprtrseiited  Soot,  the  origiual  pu- 
chaser.  He  then  goes  on  to  state  what  be  considen  to  bsfs 
been  the  object  of  the  addition  of  the  persimal  obligsttea. 
Wliat  he  says  on  these  subjects,  seems  to  me  a  wry  fidr  ex]» 
riUon  of  the  ptrtnt  to  be  decided,  though  1  coiifeea  the  ooDds- 
lion  at  which  I  arrive  is  not  that  to  which  the  reaaoologof  thi 
learned  Judge  led  him  and  the  rest  of  the  Judges. 

The  fini  thing  which  occurs  on  this  judgment  Is,  that  tbs 
question  is  treated  as  being  one  ir.erely  of  construction-  Wu 
It,  Lord  Wood  asks,  the  purpose  of  the  deed,  that  the  otkissl 
dlsponee  should  become  bound  fot  himself  and  his  belMfcrsU 
time  r  "  I  do  not  think,"  he  adds,  "  that  tills  is  the  1^  ooa. 
struction  of  the  deed."  Uy  Lonls,!  think  that  this  is  tbeotljr 
^r  and  just  way  ut  putting  the  case.  The  queation  is  neid; 
une  of  construction — What  is  the  meaning  of  the  oblijfaUonI 
In  answering  this  question,  we  must  iMiar  in  mind  that  waste 
called  on  to  interpret  a  covenant  or  obligation  of  very  rece&l 
introduction— not  to  inquire,  whether  wards  wbtch,lurabn( 
series  of  years,  have  been  undenuuod  In  a  parttcolar  sense;  ban 
been  rightly  so  understood^ — bnt  to  say  what  is  the  roeanisg 
of  a  coDtlact  of  very  modern  adoption,  now  ordinarily  intrw- 
duced  into  det-dsof  a  [>articular  dewrription  ;  and, in interimt- 
ingsuch  words,  I  conceive  tliat  the  only  sate  canon  of  consin» 
tion  is  that  which  is  now  universally  acteil  on — namely,  thst 
we  are  bound  to  understand  werds  in  their  plun  Mdiosiy 
sense,  unless  thers  Is  something  in  the  context  dicwing  dist 
they  are  to  be  understood  dlf^rently,  or  uuleas  the  geiienl 
rule  would  in  any  porticuliir  case  lead  to  suuie  uianiiest  ab- 
surdity or  iuconti^teucy.  It'  this  rule  be  adopted  in  the  cm 
now  under  couvideration,  the  result  admits  of  no  doubt  If 
such  a  covenant  or  obligation  as  that  Into  which  So<>t  en'teml 
with  Peddie,  or  that  into  which  Small  entered  with  the  Wbdi 
Fishing  Company,  bail  been  contalnwl,  not  in  a  deetl  ctssliB( 
a  ground-annual,  bet  in  a  supanite  deed,  merely  grantiof  s 
security,  or  perpetual  annuity  uf  the  Hke  amount,  thute  einU 
have  been  no  doubt  ao  to  its  meaning.  It  must  have  be* 
construed  to  be  an  absolute  obli^tion  binding  the  coattactisf 
party  and  bis  representatives  for  ever.  I  see  nuihing  ia  tbs 
other  parts  of  the  deed  in  Peddie's  case,  or  in  that  nuw  unto 
appeaC  to  warrant  your  Lordships  in  sayin^f  ttu^sucb  aeoe- 
struction  is  tncunsisteiit  with  the  context,  or  that ttwouMfesd 
to  any  manifest  absurdity  or  iuconsiutency. 

In  the  deed  of  3Ut  October  1B»6  is  an  obligation  An 
sureties  or  cautioner*  for  payment  to  the  Whale  Fishing  Co** 
|iany  of  the  ground- annual,  couched  in  lunguuge  the  veryanc 
and  absidutely  Identical  with  that  in  wluch  the  obtigadan 
Small  himself  is  fivmed.  It  b  not  dlqmted  that  the 

of  the  sureties  is  binding  on  them  and  their  lepwewlS' 
tives  for  ever.  Why  should  not  the  sauie  words,  when  e^M^ 
ing  a  contract  by  Small  himself,  have  tiiesame  msasiHK  W 
it  is  admitted  tbey  must  have  when  used  by  his  surstfaf  I 
can  discover  no  reason  whatever  for  such  a  distinct^B'  I*' 
not,  my  Lords,  rely  on  the  eugagemsnt  by  the 
creating  a  distiaotkin  between  tliis  ease  and  tbat4f8M> 
Trustees.  1  doubt  whetlier  the  fact  of  there  bdngsSMMB 
the  one  case  and  not  in  the  other,  dues  afford  any  "'^tfS 
for  suoh  a  distinction.  If,  when  there  are  no  snriWli^ 
obligation  ought  to  be  coiistnted  as  contended  te 
remwndentif  it  might  perhaps  be  coatended,  that  M^ljgW 
are  sureties,  their  ^»irp^tm^^^*J^^^^W^* 
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marantec  for  the  dm  performaiioe  by  the  principal  of  what 
lo  would  have  beennndeiMocil  to  engage  for  if  he  hod  boQDd 
linuelf  withoat  sureties.  The  use  wblcE  I  make  of  the  obli- 
ration  hy  tfae  snreties,  as  helping  me  to  a  dae  constnictloQ  of 
:he  deed,  is  not  to  vary  the  natare  of  the  contract,  according 
o  tbe  diotiDction  of  there  being  or  not  being  sureties,  bat  as 
shewing  what  the  meaning  of  the  contract  necessarily  is  (what 
a  fact  it  is  admitted  to  be)  when  entered  into  by  sureties ; 

then  I  Infar,  that  the  same  words  mnst  imply  the  same 
Kintraoi  when  used  by  a  principal,  which  they  certainly  do 
vben  oied  soreUe&  In  tliie  way  of  viewlDg  tbe  question, 
C  is  immaterial,  ao  &r  as  the  constmction  is  concerned,  whe< 
,her  in  fact  there  are  sureties  or  not.  If  there  are  sureties,  the 
K>atract  on  their  part  imports  an  absolute  contract  enduring 
through  all  time.  Tliessmewordsmaat  hare  ^ same mean- 
ng  wfam  audied  to  the  principal ;  and  this,  as  I  think,  affords 
\  aafe  mle  foe  ooniiniiiig  Uie  words,  whether  in  fiwt  then  are 
luretles  or  not 

I  have  felt  bonnd  to  explain  this  as  being  my  view  of  the 
;ase,  bsoanse  I  ooaid  not  consoientiously  say  I  am  satisHed  that 
,he  fact  of  there  being  eoreties  in  this  case,  makes  the  decision 
lere  wrong,  if  tbe  decision  in  tlie  case  of  Boot's  Tmateee  was 
ight.  I  feel  also  bound  to  add,  that  if  the  case  of  Soot's  Trus- 
flea  bad  been,  according  to  my  view  of  tho  law,  rightly  decided, 
!  do  not  think  tbe  oircnmstanoe,  that  neither  Small  nor 
Idanoson  had  perfected  their  title  by  infeftment,  would  havu 
nada  any  difference.  The  meaning  of  the  deed,  as  regards 
:be  obli^tion  in  qoesUon,  must  be  aacertaioed  at  the  time 
if  its  execution,  and  ooiUd  not  1m  varied  according  as  Small 
night  sabseqnentiy  act  or  not  aot  on  tbe  power  given  to  him 
by  the  deed,  of  causing  himself  to  bo  regularly  Infeft  In  due 
form  of  law. 

In  my  opinion  then,  my  Lords,  the  decidon  below  was  wron?, 
independently  of  tbe  distinctions,  if  any,  between  it  and  the 
(irevious  case  of  Soot's  Trustees,  on  which  it  wasfounded.  The 
Court  of  Session,  in  the  case  now  under  appeal,  might  justly  feel 
itself  bound  by  tha  decision  in  Soot's  case.  But  that  authority 
does  not  Una  this  House,  and  ought  not,  as  I  think,  to  deter 
yonr  Lordships  from  reversing  tbe  Interlocutor  complained  of. 
It  may  not  be  without  its  use  to  point  out  that  there  wonld 
be,  or  might  be,  cases  in  which  the  principles  on  which  the 
Oamt  of  BesHlou  has  proceeded,  would  be  very  difficult,  if  not 
Irapoauble  of  application.  In  tbe  case  of  Soot's  Trustees,  an(l 
in  the  present  case,  the  original  dinmnee  who  bad  entered 
nto  the  personal  obligation,  parted  with  tfae  whole  of  the  land 
)nt  of  which  the  ground-annual  issued.  But  suppose  he  had 
lisposed  of  a  portion  of  it  only,  one-half  or  a  third,  what  would 
lave  been  his  liability  under  bis  petsooal  covenant  f  It  cAn< 
lot  Barely  be  argued  that  the  personal  obligation  would  be 
ipportionable,  and  yet  if  this  could  not  be,  tbe  atrange  anomaly 
rould  result,  that  so  long  as  the  original  disponee,  or  his  helis 
)r  general  successors,  retained  any,  the  smallest  portion  of  tbe 
and  liAble  to  the  gronod-annutd,  he  or  they  must  continue 
table  on  the  personal  contract,  for  the  payment  of  the  whole, 
bought  by  parting  with  the  whole,  all  liability  wonld  ceaee. 
The  impowibility  of  any  sort  of  apporlionmont  afTordti,  as  I 
hink,  *  strong  additional  argument  i^ainst  the  construction 
)ut  00  the  covenant  by  tho  respondents. 

Tbe  only  anthority  really  bearing  on  the  question,  to  which 
'.  feel  it  necessary  to  advert,  was  the  case  of  Skene  and  Green- 
■HI,  tupra.  Tliat  was  the  case  of  a  lease.  The  original  lessee 
lad  pemonolly  botmd  himself,  his  heirs  and  executors,  for  pay- 
neut  of  the  rent,  and  the  Conrtbeid,  that  after  aMtgnmeot 
;he  leasee,  and  acceptance  by  the  landlf>nl  of  the  assignee  w 
lie  tenant  the  obligation  of  the  original  leawe  wao  at  an  end, 
^sageneralpropoaition,  this  is  certainly  at  variance  with  piin- 
dple,  and  with  the  law  as  It  is  very  clearly  laid  down  by  Bank- 
ton.  Bis  words  are  these — "  An  assignment  of  a  tack  asntrn- 
ible,  does  not  free  the  tacksman  of  the  obligations  be  lies  under 
37  the  tack ;  but  tbe  assignee,  by  his  own  consent  and  posses- 
!ii>n,  becomes  likewise  subject  thereto;  and,  therefore,  it  is 
optional  to  the  heritor  either  to  insist  against  the  original 
tacksman,  or  tbe  assignee,  for  the  rent ;  but  if  tbe  Qntt  assignee 
«haU  trsnafor  the  tack  to  another  who  enters  to  the  possession, 
ho  can  be  no  longer  liable  for  the  rent  which  fislls  duo  there- 
after, because  he  was  only  answerable  for  the  rent  on  account 
jf  his  right  and  possession,  irom  which,  therefore,  he  most  be 
free  when  that  censes,  as  it  folly  does  by  tbe  transmission, 
^lt]u^eHH  the  original  tacksman  remains  still  bound,  in  terms 
of  his  obligation  in  the  contract  or  tack ;  but  if  the  assignee 

SCOTl'lSH  JURIST. 


OF  'SESSION,  &c.  ^  837 


grants  a  sob-tack,  be  possesses  by  tbe  sub-tacksman,  and  m 
remains  subject  to  the  heritor  In  tbe  rent ;  and,  wUle  tfae 
assignaUon  continues  in  his  person,  he  is  llalde  to  all  tbe  pres- 
tations incumbent  upon  the  original  tacksman."  And  tbn 
same  doctrine  is  laid  down  by  Enskine,  2. 6.  84.  Lord  Glenlee 
Is  reported  to  have  said  in  Skene's  case,  that  Bankton  and 
Erskine  are  wrong  in  holding  that  the  liability  of  the  original 
tenant  continues.  Ko  reason  is  given  for  this.  It  is  not  ne- 
cessary, however,  now  to  condder  what  the  law  Is  in  the  case  of 
an  assignment  (Mf  a  lease.  It  may  be  that  Lord  Bankton  and 
Mr.  Enkine  were  wrong ;  but  if  tbey  were,  it  must  be  in  con- 
sequence of  some  peculiarities  in  tbe  law  of  Scotland  relating: 
to  leases,  and  which  certainly  cannot  apply  to  a  covenant  of 
recent  introduction  into  such  an  instrument  as  that  now  under 
consideration.  In  Skene's  case,  the  Court  professed  to  proceed 
on  the  special  dicumstances,  though  what  they  were  does  not 
appear.  At  all  events,  whether  that  decldoD,  relating  to  tbe 
assignment  of  a  lease,  was  or  was  not  correct,  tlie  present  case 
must  be  decided  on  its  own  grounds.  And,  for  tbe  reasons 
which  I  have  stated,  the  ded^n  below  appears  to  me  to  be 
clearly  erroneous,  and  I  therefore  move  your  Lordships  that 
it  be  reversed. 

Lord  St.  lamonb.— Uy  Lords,  after  tbe  very  full  statement 

and  discussion  that  this  case  has  undeigone  by  my  noble  and 
learned  friend,  I  shall  not  occupy  your  Lordships  any  consider- 
able time  in  stating  what  my  views  on  this  subject  are.  I  con- 
fess I  Incline  to  ^ve  more  weight,  and  I  am  airaid  much  mora 
weli(ht,  to  the  drcnmstances  of  tbe  cautioners  joining  in  tbe 
fiist  deed,  than  has  been  given  to  t^t  cAronmstanca  hj  my 
noble  and  learned  friend. 

Tbe  nature  of  the  deeds  has  already  been  folly  stated.  6mall 
bought  the  property,  as  I  may  conjecture,  on  speculation.  He 
bought  in  the  early  pait  of  October,  Adamson  had  property 
which  adjoined  the  property  so  purchased.  On  the  Slut  of 
October  Small  took  tbe  conveyance  to  himself  of  the  property, 
subject  to  this  annnal  ground  rent ;  and  he  only  took  it  to 
himself  because,  having  applied  to  the  persons  who  sold  to  him, 
the  sellers  refused  to  conrcy  imrocdintely  to  Adamson,  to  whom 
ht>  had  resold,  before  he  himself  hod  obtained  the  conveyance 
for  tbe  premium  of  £1^00.  It  is  clearly  proved,  and  not  dis- 
puted, that  that  application  was  made  to  the  sellers,  and  that 
they  refused  to  adopt  Adamson  as  their  disponee.  Tbe  con- 
sequence was,  that  Small  was  forced  In  the  first  instance  to 
take  a  conveyance  of  the  property  to  himself,  and  afterwards 
to  convey  it  to  Adamson,  who  in  effect  was  the  real  purchaser^ 
Small  putting  tbe  £200  Into  his  pocket  as  a  bonus. 

Now,  the  persons  who  are  named  as  cautioners  in  the  deed 
are  joined  with  Small  as  of  the  one  part  That  is  a  very 
trifling  circumstance,  hut  it  shews  that  Small  and  his  sureties 
were  con^dered  as  one  party.  They  Join  in  tho  same  part  of 
the  deed  together,  and  Smidl  enters  into  an  obligation  to  pay 
the  ground  rent. 

Mow,  that  gronnd  rent  had  in  point  of  fact  been  borrowed 
from  our  English  law,  in  regard  to  the  grants  of  perpetual  rent 
charges.  That  seems  clear  enough.  But  the  Courts  in  Scot, 
land  do  not  seem  exactly  to  hare  linown  «  hat  to  do  with  cove- 
nants or  obligations  with  regard  to  tfae  payment  of  anch  charges. 
Their  difficulties  appear  to  have  been  two.  In  the  first  place, 
they  had  a  great  objection  to  a  perpetual  covenant  binding 
a  party  in  respect  of  land,  after  he  had  ceased  to  be  the  owntr 
of  that  land,  and  they  thought  that  the  obligation  of  the  patty 
should  bind  the  persons  who  took  the  land,  and  that  when  the 
land  was  transferred,  the  obligation  of  tbe  man  who  entered 
into  the  obligation,  should  cease.  They  thought  a  continuing 
obligation  was  against  tho  law  of  perpetuity,  and  they  fiuicicd 
it  mevented  the  free  alienation  of  property. 

JNow,  la  the  first  place,  that  is  a  v«fy  arbitrary  role  to  set 
up — contrary  to  what  the  deed  expresses.  That  a  man  may 
bind  himself  for  all  time,  is  clear  both  by  tbe  law  of  England 
and  of  Scotland.  There  is  no  question  that,  by  the  law  of 
Scotland,  a  man  may  covenant  to  pay  an  annuity  for  all  time, 
and  that  is  binding  jutit  as  it  is  by  tbe  law  of  England ;  and  it 
does  not  touch  the  question  1  have  referred  tO|  because  a  man 
who  has  an  estate,  can  convm  that  estate,  sell  It,  dispose  of  it, 
and  settle  it  just  as  be  could  any  other  property.  No  doubt 
tlie  mere  circumstance,  that  his  assets  would  in  all  time  be 
bound  to  [wrform  tbe  obligation,  would  lead  to  dlfficultit  s 
which  we  have  to  encounter  in  our  Courts  every  day.  \\  a 
meet  those  difficulties  as  best  we  may ;  but  we  consider  them  to 
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be  no  groand  for  setting  aside  a  solemn  tmoBaction,  by  wfaich 
a  man  has  ioteoded  to  bind  biioBelf  and  his  aiiBets  for  erer. 

In  this  particular  deed,  Small  covenanted  to  pay  the  groood- 
annnal  for  himself' his  heirs,  executors  and  successors, — tl^e 
wNdgnmeiit  being  br  the  man,  his  helra  and  assigns,  which 
shews  an  obvions  distinction.  It  is  said  'succenon^  there 
must  mean  the  persons  who  are  to  take  the  properly,  and  that 
the  consectnenco  is,  that  as  those  persons  are  bound  by  this 
oOTeoant,  the  man  who  actually  enters  into  tlie  corenant  is 
not  bound.  That  is  a  very  singular  mode  of  reasoning.  Id 
Hum  country,  we  have  covenants  which  run  with  the  land,  and 
whidi  bind  the  assignee ;  bat  the  man  who  enters  into  the 
covenant,  is  not  the  Uaa  bound  by  his  covenant.  Re  covenants, 
and  he  covenants  so  that  the  covenant  will  bind  the  asugneo, 

Erovided  there  is  something  to  be  done  which  relates  to  the 
Lud  itsel£  No  doubt  cases  have  been  decided  in  Scotland, 
that  the  man  who  covenants  that  bis  assignee  shall  do  a  cer- 
tain  thhig,  tundstbe  assignee,  but  releases  himself  the  moment 
he  has  procured  the  assignee. 

I  will  asBome  for  a  moment  that  the  csM  of  Soot's  Trustees 
was  properly  decided,  and  that  the'mlA  is,  that  after  bis  trans- 
fer of  the  estate,  an  obligatioo  binding,  aa  in  this  case,  the 
heirs,  executors  and  assigns,  does,  in  point  of  &ct,  bind  the 
assignee  of  the  property  assigned,  and  that  the  man  himself  is 
released.  Then,  what  is  the  consequence  and  effect  of  these 
cautioners  joining  1  Yout  LordsIiipB  will  observe,  that  they 
not  only  join  in  pt^tofform  by  themselves  separately,  bat,  in 
80  many  words,  tiiey  joined  for  and  with  Small  himself,  aa  the 
principal,  for  payment  of  the  ground-annual.  The  way  in  which 
the  Courts  have  come  to  this  extraordinary  oonclusion— for 
such  I  must  call  it—that  Small  himself  by  his  assignment,  with- 
oat  the  leave  of  the  cautioners,  and  without  the  acceptance  of 
the  seller,  is  discharged  from  this  obligation,  while  bis  snreties 
remcun  liable  to  it,  is  this — they  say  Uie  word  'soccessors' 
bin<Ung  those  persons  who  take  the  property,  and  the  effect 
of  their  being  bound  being  to  release  Small  the  principal,  the 
sureties  must  be  considered  to  have  entered  into  that  obliga- 
tion to  the  extent  of  binding  themselves  further  than  the 
principal  lx)und  hitnself^  from  which  obligation  the  snreties 
never  can  be  released,  though  the  prindpal  himself  is  released. 

Kow  the  law  of  Scotland,  like  the  law  of  this  country,  does 
provide,  as  all  laws  ought  to  provide,  a  remedy  for  sureties 
against  the  principal.  Where  men  enter  as  sureties  into  an 
obUgation  for  a  principal,  there  is  a  remedy  by  law  for  the 
sureties  against  the  principal.  Let  us  for  a  moment  consider 
what  would  be  the  effect  of  the  decision  to  which  I  have  re- 
ferred. Could  Small  have  possibly  asked  his  friends — for  I 
assume  them  to  be  such — to  have  entered  into  an  obligation  for 
him,  that  be  and  his  successors  would  at  all  times  pay  the  rent, 
or  that  the  sureties  themselves  would  pay  the  rent,  and  at  tbe 
sametime  that  he,  Small,  should  be  at  perfect  liberty,  of  his 
own  motion,  without  the  concurrence  of  the  sureties,  without 
tbe  possibility  of  contest  by  them,  and  without  the  acceptance 
even  of  tbe  seller,  to  tranter  the  property  which  be  hod  thus 
acquired,  and  in  respect  of  which,  while  he  had  it,  he  would 

Ky  the  rent,  thus  divesting  himself  of  that  property,  and  re- 
idng  himself  of  tbe  obligation,  while  they  tiie  auretiesshould 
continue  liable  7  One  can  understand  tbe  principal  continu- 
ing liable,  although  the  snreties  are  released ;  but  no  one  can 
understand  on  obligation,  unless  it  is  so  clearly  expressed  that 
no  question  can  arise  upon  it,  that  the  sureties  shall  enter  into 
an  obligation  to  Iw  bound  beyond  the  extent  of  tbelr  principal, 
and  to  become  in  effect  prindpiUs—tbey  cease  to  be  cautioners — 
tiiey  are  principals,  because  it  cannot  be  said  that  tbe  succes- 
sor, ai  whom  they  know  nothing,  can  be  considered  as  their 
principal--their  character  is  changed  }--and  when  Small  became 
absolved  &om  the  liability  he  had  undertaken,  and  which  he 
oujB^t  to  have  performed  in  all  time,  they  became  themselves 
alone  liable,  and  would  lose  their  remedy  against  Small. 
LetusconcdderforamomentwhattheefilBctwoaldbe.  IfSmall 
properly  released  from  the  obligation,  then,  of  course,  the 
ijiayeuo  remedy  against  Small;  their  remedy  must 
11  is  no  longer  liable.  Therightof^esiire- 
ammon  liability,  and  out  of  that  common 
lobligation  on  tbe  part  of  Small  to  indein- 
fbey  never  would  have  entered  into  an 
debtors,  if  it  had  not  been  that  Small 
id  entered  Into  that  obligation  with  them, 
len,  according  to  tbe  Intention  of  the  {wr. 
U  joint  oldigation  of  Smtil  and  bis  sureties, 


and  to  hold  that,  as  regards  Small,  It  is  limited  io  point  of 
time,  and  dependant  npon  his  will,  but  that  it  is  absolntclf 
binding,  for  the  whole  time  for  which  it  has  Iwen  entered  intu, 
on  the  sureties,  and  that  they  have  no  power  to  release  tbm- 
sdTes'from  that  obUgaUon  T  It  seems  quite  impossible.  At 
far  as  the  intention  fgoea,  therefore,  I  think  it  is  quite  impcH. 
sible  to  contend  that  tluise  parties  most  not  have  inteodtd 
that  Small,  as  between  himteu  and  his  sureUei,  should  nemuB 
liable  as  long  of  course  aa  they  remained  liable. 

I  am  now  looking  to  the  construction  as  it  is  derived  from 
intention.  If  Small  was  bonnd  to  remain  liable  as  long  as  Um 
sureties  were  liable,  as  between  himself  and  the  suntie^  it 
follows  ot  neceerity  that  Small  must  remain  liable  w  iMtwcvn 
him  and  his  granter,  because  there  is  no  other  way  in  widdi 
Small  could  remain  liable.  If  be  was  absolved  ftom'hja 
bility  to  pay,  the  liability  was  thrown  upon  the  sureties,  nltL 
out  reference  to  tbe  person  who  bought  the  property.  See, 
then,  what  the  consequence  was.  Small  sells  to  a  man  wlio 
becomes  a  bankrupt— the  niTeUes  of  cowm  are  left  expond. 
unless  Small  himself  is  liaUe.  It  Is  of  neeesdty,  therefoie,  if 
tbe  intention  was  that  Small  should  remain  liable  vitb  ha 
sureties,  that  Small  must  remain  liable  as  between  bim  wt 
his  original  granter.  What  is  there  Inconsistent  in  it!  It 
there  any  reason,  if  he  asks  other  men  to  become  liable  with 
him  for  the  payment  of  the  ground-annual,  notwithstan^ug 
there  is  a  transference  of  tbe  estate — he  haviDK  boof^t  Ibc 
estate  subject  to  a  ground-annual — why  be  should  not  ntak 
liable  himself  with  his  own  sureties  t  Is  there  any  cue  in 
law  in  which  a  principal  can  escapo  &om  a  liability  into  wliicii 
he  has  entered  jointly  with  sureties,  and  leave  the  sureto 
burdened  with  the  whole  liability,  while  he  stands  abaolved 
from  that  obligation  into  which  tbey  had  entered,  entiRl; 
wholly  to  oblige  him  T  It  is  impoetible  on  the  ground  of  in- 
tention,'and  equally  impossible  on  any  construction  of 
instrument,  to  say  that  that  can  have  been  tbe  meaning  oi  iL 
I  come  therefore  to  the  conclusioQ,  that  even  if  Soot's  case  va 
properly  decided,  upon  the  clear  and  manifest  intention  of  t^ 
deed,  and  the  nature  of  the  obligation,  this  case  iBsofu& 
tinguifihed  from  tbe  case  wtiicb  has  been  already  decided,  Oai 
I  should  on  that  ground  have  been  prepared  to  concur  vith 
my  noble  and  learned  friend  on  the  woolsack,'  in  ad^si^ 
your  Lordships  to  reverse  this  decision. 

Independently  of  that,  my  Lords,  an  important  qoestiosof 
law  arises.  Now  I  think  this  qa»tion  of  law  is  not  one  io 
which  this  House  can  be  represented  (although  cue  cu 
never  speak  without  great  respect  of  the  learned  Jndg«  in 
the  Court  below,  and  it  must  always  be  with  hesitatioe  tiul 
this  House  will  reverse  a  unanimous  decl^on  of  the  Jodge 
there)  as  striking  at  any  principle  depending  upon  the  bw  of 
Scotland.  If  your  Lordships  should  reverse  this  decidm.  T'*" 
will  not  strike  at  the  root  of  any  rule  of  law  in  Sootliiod,  luit 
you  will  simply  bold,  that  a  principle  which  is  uot  diGpufa*'. 
has  been  extended  to  a  cose  to  which  it  cannot  properl;  be 
applied.  A  matter  of  modem  introduction,  unknovn  to  (bi 
law  of  Scotland,  but  known  well  to  the  law  of  Kiiglsiul,aB- 
barrased  the  Judges,  and  they  have  applied  to  the  pRitot 
case  a  rule  of  feudal  tenure,  arlung  out  of  ancient  instnunenti, 
which  has  no  application,  at  least  no  sufficient  appIicalioDto 
it,  to  induce  your  Lordships  to  adopt  that  view.  AathefiovK 
Is  well  aware,  tbe  rulu  oiiginally  arose  from  a  simple  fto,  ud 
there,  where  it  was  unilateral,  and  there  were  fen-dnlfv  n- 
served,  it  followed  as  a  matter  of  course,  that  when  the  tmh^ 
with  the  consent  ot  his  superior,  had  diverted  bimaelf  of 
property,  and  a  new  vasal  wqs  introduced  in  the  teoaai7> 
the  obligation  passed  along  with  the  benefit,  and  tiie  at* 
vassal  became  subject  to  the  old  duties ;  and  when  be  becsiu 
subject  to  the  duties,  tbe  man  who  was  the  former  fw 
ceased  to  be  subject  to  them,  but  he  was  subject  to  tbeS  dur- 
ing bis  own  tenure.  It  was  an  application  arising  out  of 
nature  of  the  tenure,  and  niljected  the  land  itiell^ 
any  other  obligation,  to  the  fen-duties.  It  would  ba^"* 
same  in  the  English  law — there  is  no  magic  at  all  abs>t 
If  tbe  same  case  arose  in  tbe  English  law,  the  resalt  wasld  bf 
juttt  the  same  as  in  the  Scotch  law.  For  a  longtiti]«,KWtf< 
called  annual  ground  rents  were  not  known  to  tba  ta>  " 
Scotiand.  What  was  known  to  the  law  of  ScfrfUiifl^* 
case  that  may  be  considOTed  to  bear  very  much  up(44^JI 
sent,  and  that  was  the  case  of  leeseB^  beouise,  i 
a  lease  was  granted  at  a  rent,  Jmf  thm 
tbe  lessee  of  that  leiBpgf 
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ible,  the  qno«tion  wonld  natnrally  ariae,  What,  under  the  as- 
rignment,  became  of  the  obligation  to  pay  the  rent  1  Becaiue 
I  do  not  obserTe  in  other  caset  that  there  was  an  obligation 
to  psf  the  rent,  bnt  the  obligation  appears  to  have  arisen  ont 
of  the  corresponding  relation  of  landlord  and  tenant ;  and  the 
qneftioD  wonld  ariee,  whether  or  not  the  tenant  conid,  bj  as- 
dgpmeDt,  direitbimself  of  bis  liability  to  pay  the  original  rent. 

I  will,  in  a  Tory  tsw  words,  call  your  Lordships'  attention  to 
bow  the  aathorities  stand  npon  that  point.  The  case  which 
ht$  been  most  referred  to,  Is  the  case  of  Grant  v.  Lcnrd  Braco, 
Eilk.  632.  The  qnestion  was,  whether  a  man  coald  assign — 
tbtt  Tos  the  qaestton  which  was  raised.  "  Some  were  of  opi- 
dIou,  that  in  either  case  be  might  assign,  and  that  the  differ- 
net  lay  only  la  this,  that  where  a  tack  is  to  assignees,  the 
ticktnun  is,  after  assignation,  no  more  liable  for  the  rent  than 
ft  l«iuu-  is  for  the  fen-daty  after  a  sale  of  the  lands ;  whereas, 
wbfrc  the  tack  is  to  the  taoluman  and  his  sub-tennats,  tbo 
priscipat  tacksman,  notwithstanding  of  an  assignation,  re- 
mained still  bonnd  to  the  seller.  Bnt  the  more  general  opinion 
ns,  that  where  a  tack  is  to  the  tacksman  and  his  assignees, 
the  tacksman  remains  bonnd,  even  after  the  assignation,  jost 
M  in  any  other  contract— e.  g.  a  contract  of  vlctnal— the  aasig- 
ution  to  that  contract  does  not  liberate  the  cedent ;  and  that 
Qw  difference  lay  in  this,  that  a  power  to  subset  did  only  im- 
ft  power  to  £ive  off  a  part,  but  not  the  whole."  So  that, 
u  hr  as  the  opinion  went  at  that  time,  it  certainly  was,  that 
tin  tenant  did  not  get  rid  of  the  liability  to  pay  the  rent  by 
anaerignment,  where  an  assignment  was  nathorized. 
'  Hf  noble  and  learned  friend  on  the  woolsack  tias  read  to 
JOOT  Lordships,  and  I  therefbre  will  not  read  tbem  wain,  the 
o^nlon  of  Ixird  Bankton  and  of  Ur.  Erskioe.  Kothiog  can 
be  more  precise  and  clear  than  both  those  opinions.  They 
state,  without  any  donbt,  that  notwithstanding  the  amignment, 
t])e  tenant  remains  liable.  It  is  rather  singular:  Here  is  a 
nneiftl  opinion  stated  to  the  Court.  There  seems  to  Ira  no 
dosUtbat  both  I<ord  Bankton  and  Mr  Erskine  founded  tbem- 
Klmi^oa  Lord  Waco's  case;  that  aeenu  to  be  the  general 
opfnlta.  Bat  was  not  it  sofficient  to  enable  them,  with  tbeir 
uovledge  of  what  the  general  opinion  of  the  profession  was, 
to  itate,  as  teKt-writera,  the  rnle  as  they  have  stated  it  1  As 
br,  tiieretore,  as  their  antburlty  goes,  which  is  very  great,  it  is 
eitu  that,  by  the  law  of  Scotland,  as  it  was  then  understood, 
the  tenant  was  not  absolred  from  bis  liability  to  pay  the  rent 
Id  oonMqnence  of  bis  Hsigning  the  proper^. 

U;  Lofds,  there  was  a  case.  Low  v.  Snowies,  Uor.  18,878, 
in  nhicli  this  question  arose — "  How  far,  where  a  lease  is 
limited  to  an^i^ees,  the  original  tenant,  after  aarignation, 
«iDtiii«e8  liable  to  the  landlord  for  the  rent,  and  consequently 
hu  any  title  to  insist  in  a  removing  against  the  assignees  F" 
And  tfaeo  there  is  a  second  qnestion,  which  is  unimportant 
"  The  Conrt  considered  the  first  qoesUon  to  be  attended  with 
difficnlty,  and  one  upon  wbicb  there  was  no  precedent ;  the 
opitiions  of  Lord  Bankton,  2.  9. 14,  and  Ur.  Erskine,  2.  6.  34, 
(it  was  obserTed),  wlu)  think  the  cedent  still  liable,  being 
fuQnded  entirely  on  an  otiserratlon  incidentally  made  by  the 
Court  In  the  case  of  Grant  v.  Lord  Braco,  Kilk.24th  Feb.  1743, 
m  Tack,  wbicb  was  decided  on  other  grounds."  Now  your 
^;on)diip8  will  observe,  thai  that  point  did  not  call  for  a  deci- 
doB,  but  the  Court  gave  no  opinion  upon  it ;  they  merely  said, 
that  the  opinions  of  Bankton  and  Erskine,  which  were  ez- 
pTeiBed,  were  founded  upon  this  case  of  Lord  Braco,  in  wh^uh 
the  Coort  gave  no  opinion.  But,  as  has  been  already  remarked 
hy  my  noUe  and  learned  friend,  when  the  cane  to  which  we 
^are  been  referred  in  the  argnment,  of  Skene  v.  Qieenhlll,  came 
Wore  the  Courts  In  Scotland,  one  of  the  learned  Judges,  the 
Lord  Jtutica-<3erk,  observes,  that  the  dicta  of  Bankton  and 
Erskine  were  reprobated  in  the  case  of  Low  v.  Knowles,  and 
tbat  they  are  not  supported  In  the  case  of  Lord  Braco,  on 
nbich  they  are  founded.  That  must  be  a  misreport  or  a  mis- 
apprehension ;  there  was  no  reprobation  of  the  doctrine  in  the 
ca«  of  Low.  The  fact  was  simply  stated  there,  that  what 
m  tact.wilten  hod  stated  to  be  the  law,  bod  not  been  de- 
ddsd  1q  Lord  Braco's  case,  wbicb  was  decided  upon  another 
point,  but  only  stated  Incidentally.  Therefore,  when  the 
Court  in  Scotland  founds  itself  npon  Knowlee'  cases  as  repro- 
tnttngflv  dMs  in  Bankton  and  EraUne,  it  certainly  pioceefhi 
."P'^o  ft  taUanntiiBndon,  ai  far  ai  we  bave  the  means  of 

ft  g>*toe  of  Skene  v.  Orcenhill,  your  I/jrdshlps  will  ob- 
*^  w>*  WW  a  right  of  asBignment.   There  was  a  right  to 


assign,  and  the  qnestion  arose,  whether  the  party  eboold  be 
bonnd  or  not.  The  judgments  are  not  very  deta.  It  is 
rather  diSBcult  to  come  to  any  concltuAon  as  to  what  the  tme 
grounds  were  upon  which  the  dedsion  rested.  It  was  said  at 
the  bar,  that  the  case  turned  upon  the  circumstance,  that  tbe 
assignment  could  not  be  made  to  a  son  without  a  sufficient 
stocking,  and  that  it  did  not  appear  that  there  had  been  a 
sufficient  stocking ;  hot  In  that  case  there  was  an  acceptance, 
and  therefore  no  question  oonld  arise.  Then  mi  a  ngbt  to 
assign,  snbject  to  a  certain  prorlrion,  and  there  was  an  assign- 
ment and  an  acceptance  of  the  assignee,  and  therefore  every- 
thing occurred  that  was  necessary.  The  Court  therefore  held, 
that  the  obligation  ceased  upon  that  assignment. 

I  have  referred  to  the  cose  of  a  lease  for  this  reason.  It  was 
founded  upon  in  the  Courts  below,  and  lias  been  referred  to 
at  your  Lordships'  bar,  nnd  it  certidnly  has  led  in  some  mea- 
sure to  the  decision  which  has  been  complained  of.  That  de- 
cisidn  depends  npon  tbe  supposed  analogy  to  the  case  of  a 
regular  fen,  that  as,  in  that  case,  the  obligation  to  pay  the  feu- 
dnties  wonld  oea*e  when  the  estate  was  transferred,  therefore, 
by  analogy,  not  by  any  rule  of  law,  but  rmsoning  by  ansJogy, 
the  obligation  wonld  also  cease  in  a  case  like  tlus,  where  tbe 
property  has  not  been  Uie  snbijectof  proper  infeftmanti^  where 
no  seidn  has  been  token,  where  the  party  has  not  made  out 
his  title,  and  where,  in  the  transfiar  of  a  personal  obligation, 
the  person  to  whom  he  has  transferred  it  has  not  made  ont 
his  title.  And  your  Lordships  observe,  that  there  has  not  only 
l>een  no  acceptance  in  this  case,  bnt  there  has  been  a  repudia- 
tion to  this  extent,  that  tbe  party  who  sold  originally,  refused 
to  take  the  person  who  is  now  said  to  be  bound.  The  oasp, 
therefbre,  differs  from  Soot's  case,  because,  If  we  take  Soot's 
case  as  we  find  it,  (as  we  must),  there  were  two  ingredients  in 
it.  First  of  all,  there  was  an  actual  iufeftment.  The  party 
took  up  seisin,  and  was  properly  iofeft,  so  that  there  was  an 
absolute  change  of  tenant,  and  a  regular  deed  followed  by 
livery  of  seisin  between  them,  and  the  whole  was  complete. 
There  was  also  an  aoceptance  in  that  case,  and  so  the  rubric 
states  it  There  is  no  donbt  that  there  were  those  Ingrediento 
in  that  case. 

Now,  in  this  case,  neither  of  those  circomslaoces'  oeonrs. 
There  bos  been  no  infeftment,  because  it  remained  simply 
upon  personal  obligation,  and  there  bos  been  no  acceptance. 
Those  are  both  material  circumstances  if  you  are  to  aigue  by 
analogy.  Does  It  follow,  that  bccaoee,  In  a  regular  fm,  wbere 
there  is  a  transferenoe  of  tbe  estate,  the  acceptance  by  Uie  lord 
of  a  new  vassal,  and  an  obligation  In  ^e  new  vassal  to  pay 
that  which  was  formerly  paid  by  tbe  old  vassal,  who  has  ceased 
to  bold  the  obligation,  ceaseA,  therefore,  in  a  case  of  mere  per- 
sonal obligation,  to  which  effect  has  not  l>een'regularly  given, 
that  mere  personal  obligation  shall  of  necessity  be  transferred 
to  the  person  who  takes  the  benefit  of  the  asugnment  by  an 
analogy  to  tbe  case  of  an  origlaal  fen  f  I  apprdiend  it  woold 
be  very  dlfBcuIt  to  establish  snob  on  analogy,  and  It  would  be 
still  more  difficult  where  there  has  been  not  only  no  anept- 
ance,  bnt  a  rejection. 

It  was  iodsted  upon  in  this  case,  that  there  was  an  acceptance, 
becaose  the  receipts  shew,  that  in  point  of  fact  the  trastees  who 
sold  had  accepted  Mr.  Adamson.  My  Lords,  I  have  read  those 
receipts  with  great  care,  and  I  can  venture  to  represent  to  yonr 
Lordships  that  they  prove  just  the  contrary.'  fnie  langoi^  of 
one  of  them  a  little  difiers  from  the  rest,  yet  tbe  efiect  Of  all  of 
them  clearly  is  this,  carefully,  without  an  express  acceptance 
or  rejection,  to  exclude  any  inference  of  an  occeptance  of 
Adamson  as  the  transferee  of  the  personal  obligation  which 
had  been  transferred  from  Small.  Small's  obligation  is  stated 
tlironghout,  and  it  is  clear,  therefore,  that  the  ori^nal  sellera 
not  ouly  refused  to  convey  to  Adamson,  but  they  afterwards 
took  care,  while'Adamson  was  in  possession,  and  actually  pay- 
ing rent.  In  the  receipts  which  ttiey  gave  to  him,  not  to  ac- 
knowledge him  as  the  person  liable  to  pay  that  rent 

Now,  my  Lords,  I  woold  not  found  much  npon  this  circum- 
stance ;  but  when  wa  are  told  that  there  is  a  (dear  and  eatab- 
lisbed  rule  of  lawin  Scotland  which  we  have  overlooked,  what 
becomes  of  that  second  deed  of  Adamson's  t  Who  were  the 
conveyancers  who  prepared  that  deed  f  That  deed  is  an  In* 
demnity  to  Small,  who  had  sold  to  Adamson  by  his  snretlea, 
and  by  Adamson  himself  against  the  obligation  of  Small,  and 
to  this  extent,  that  if  it  were  necessaiy,  they  would  pay  the 
ground-annual  itself  to  Small,  in  order  to  enable  1dm  to  meet 
tbe  obligation  which  rested  upon  him.   Vow  the  fint  deed 


ff 


1 


340  BEFOBTS  OF  OASES  DECIDED 


cannot  be  coostnied  by  the  second  deed — that  to  a  perfectly 
clear  proportion  of  law.  I  did  not  nndeiBtand  the  learned 
connsel  to  aigne  otberwtoa.  Bnt  the  txuwtmction  of  that  deed, 
the  mode  in  which  it  in  drawn,  ehewBto  me  clearly  that  it  was 
not  understood,  by  the  permcs  who  carried  this  contract  into 
effect,  that  the  mle  of  law  in  Scotland  was  so  clearly  settled  ; 
because  if  the  mere  transfer,  as  it  is  now  contended,  did  release 
Small,  why  should  Small  requite  that  elaborate  indemnity  from 
both  Adamson  and  hla  sureties,  from  an  obligation  which  he 
wan  no  longer  liable  to  f  I  nsetlie  deed  in  nooUierwaytban 
as  shewing  that  the  knowledge  of  this  supposed  rule  of  law  in 
Scotland,  bad  not  obtained  such  freneral  circulation  as  to  hare 
reached  the  perwos  who  prepared  these  rery  deeds. 

My  Lords,  I  have  gone  through  with  great  care  the  reasons 
given  fbr  the  decision  in  the  Court  below.  I  havedone^  with 
all  the  respect  and  attention  which  they  so  nach  deserve,  on 
aooount  of  Uie  veir  learned  persons  who  save  those  opinlont. 
X  cannot  say  that  I  am  at  all  satisfied  ijdth  the  reasons  which 
are  fflven.  Upon  the  first  advising.  Lord  Wood  seems  to  think 
there  is  no  difference  between  a  personal  obligation  and  a 
rcgnlar  fsn,  and  he  thinks  It  makes  no  diffiereDce  tliat  the 
sureties  become  bonnd  for  the  bucccbsoib,  and  that  though  the 
prinetpal  himself  became  discharged,  the  soredes  would  remain 
liable.  Upon  the  first  adTlsti^  beftnre  the  Court  at  large,  very 
great  weight  was  given  to  the  spedal  circumstances  of  this  case. 
Several  of  the  learned  Judges  were  of  opinion,  that  the  intro- 
duction of  the  cautioners  did  lead  to  a  great  deal  of  difficulty, 
involving  as  it  did  the  question,  whether  Small  and  they  were 
not  boond  for  all  time  in  the  common  way,  or  whether  the 
effect  wonid  be  to  relaaae  the  castionen  as  w«l  as  the  principal. 
If  yon  oould  by  law  releaao  the  cantiimera  as  well  as  the  priu- 
dpal,  then,  to  be  sure,  yon  would  have  carried  out  a  reasonable 
rule—the  only  objection  to  it  being,  that  yon  would  be  carrying 
into  effect  a  role  which  was  contrary  to  the  intentions  of  the 
parties.  When  the  same  learned  Judges  came  to  advise  tilti- 
maiely,  they  came  to  a  conclusion,  no  doubt,  against  the  pre- 
sent appellant ;  but  It  is  sinndar  that  even  at  thai  moment 
the  Lord  Fierident  said  lie  uionld  like  to  have  flirther  con- 
sideration and  fMfaer  Infbnnation  in  regard  to  the  case,  and 
yet  with  thatatetement  he  proceeded  to  dudde  against  the 
appellant 

1  think  the  case  has  been  taken  up  in  Scotland  on  the 
ground  of  an  analogy  which  cannot  be  supported,  and  it  is 
satisfhetory  that  your  Lordships  will  not,  If  you  reverse  this 
deetdon,  strike  «t  the  root  of  any  principle  Of  the  law  (tf 
Scotland,  which  certainly  ought  on  all  occasions  to  be  most 
carefnlly  avoided.  Z  believe  nobody  ever  addressed  your 
Lordships  upon  any  question  of  law,  who  was  more  anxious 
than  I  am  to  hold  by  the  law  of  Scotland  in  dedding  upon 
the  right  uf  parties  onder  that  law,  and  not  to  import  the  law 
of  Bngland  improperly  as  bearing  np  those  rights.  I  condder 
however,  tiiat  your  Lordrhips  wiu  in  no  manner  break  in  upon 
any  principle  or  role  of  law  In  Scotland,  by  reverdng  the 
decision  which  is  now  appealed  from.  I  ther«for  cononr  with 
my  noble  and  learned  friend  npon  ttie  wo«^sack,  though  not 
eiactly  with  the  same  views,  in  recommending  your  Lonlshlps 
to  reverse  thto  decidon. 

Mr  '.  ROt.—Youx  Lordships  will  pardon  me— you  will  not 
loae  right  of  the  point  which  is  not  yet  determined. 

LordSt.  Leomrdt.—'So,  certainly  not ;  It  will  be  remitted.  The 
dedsion  will  be  reversed,  and  it  will  be  remitted  with  the  de- 
claration, that  Pmall  should  not  be  released  from  bis  obliga- 
tion by  assignment.  With  that  declaration,  it  wiU  be  remitted 
to  the  Oonrt  below  to  do  what  may  be  just. 

Mr.  Amtmcn.—!  think  ft  will  dispose  of  the  whole  cause. 
The  defence  In  the  acUon  against  the  Whale  Fishing  Company, 
was  made  the  ground  for  an  application  by  my  learned  friend's 
client,  to  sist  the  procedure.  Upon  15th  March  1844,  the 
cause  was  sisted.  In  the  Interim,  between  Uarch  1844  and 
May  1846,  the  case  of  Soot's  'I'nuiteeH  was  decided.  The  re- 
spondent, feeling  himself  strongly  fortified  by  that  case,  moved 
the  Court  to  take  off  the  sIst,  and  give  judgment  upon  the 
cause  as  it  stood. 

Mr.  RoU. — ^That  ts  only  stating  my  case. 

lar4St.  Leonardt. — Is  your  contention  that,  in  point  of  fiut, 
by  their  acts,  they  have  wuved  that  other  point  f 

Jfr.  RoU. — Yes.  my  Lord,  that  is  thetr  contention  ;  and  the 
only  evidence  of  It  in  this,  that  liaving  talien  lM>th  points,  and 
having  had  the  deddon  In  the  case  of  Bout's  Trustees  after  both 
points  had  been  taken,  wc  then  went  to  the  Conrt  for  Jndg- 


ment — no  doubt  relying  npon  tliat  casc^bot.notvihiqfl 
aiiandoning  the  othw. 

Lord  St.  Leonardt.-~l  understood  that  during  Uk  n^an 

Mr.  Roll. — It  was  so  treated  on  both  sides. 

Lord  St.  Leonard».-^J  thought  it  was  cleariy  nodOTtod.  £i 
if  the  House  reversed  the  dedsion,  still  the  casemstVa 
mitted.   I  stated  that  several  times  daring  the  argvnm 

Mr.  Ander$e».~~I  apprehend  there  will  be  a  powntti 
Court  to  deal  with  the  quesUon  of  expenses. 

LordSt.Ltoiurd$.-ilo;  thattsnottfaefaaliittfaiiilai 
I  do  not  reooUecfc  any  instance 

TnUrlocvtw  reoened,  and  eauK  rwOiil 
Urst  Division.— Adam  Bam,  AffiOaat'M  Soiklkr^^ 
son  &  Parker,  Rt^poadrnf*  &fnlen^GJXF.) 


im  March  1663. 

FiBBT  DlTlMOS.  I 

Robert  Gbaham  and  others,  Pttnuen,  v.  Itw 
Stbwabt  and  others,  (Lord  Lynedoch's  Tni!i«. 
Defenders. 

Entail— Truit  Deed  and  Settlement — ConttrortioB-ENi 
AmendmeiiC  Act  164K —  T7u  owner  ^landt  ktU  nia»^ 
tail  dated  in  1726,  executed  eariout  otktr  txtaiUiMOtm 
term*,  and  l^ft  a  tnut'deed  dtrteting  kU  tnuUe*  la  tild  A 
btnde  in  term  of  the  deed  of  1726.  *'  and  to  «  fe/tni  • 
ndilf^^MaleatailhfttluhmefSeotUBed.''  Afltrioiim. 
the  emtaU  1726  wot,  at  fie  uutenee a  saMH^b. 
declared  innffieient  to  prevent  talet,  and  ao  fcB  udai' 
operation  of  the  4Sd  eection  of  the  Entail  Amti^at^  k 
of  IB4S,  rendering  it  attogetker  ineffectual  ai  a  rtriet  nli- 
Held,  that  according  to  the  tound  coneirnetion  efliiin- 
deed,  it  wai  Ike  duly  of  the  truileei,  in  dispon*g  ofiktm 
landi,  to  execute  a  valid  and  e^etual  entaii  bf  tie  Itm «/  So 
land  ;  and  that  they  were  not  bound  or  entitled  It  ewifl 
tandt  in  fee-timple,  or  to  exeeuU  a  ^ectf  in  farau  ^  A' 
effectual  entail  of  1 726. 

This  was  an  action  to  have  it  found  nnddecltndw 
certain  lands  conveyed  to  the  defenders  bj  the  tmttii 
and  settlement  of  the  late  Thomas  Lord  Lynedoe^o^ 
to  be  (Usponed  to  the  pursuer  in  fee  simple. 

The  pursuer  Mr.  Graham  is  the  heir  of  ealafl  snt^ 
ing  to  the  truster  in  the  estates  of  Balgowan  ud  Lp 
doch.  Shortly  after  the  death  of  the  truster,  the  piai 
brought  an  action  to,  have  it  deoUzed  that  the  ew> 
these  estates,  executed  in  1726  by  Th<Hna8  Chaba^' 
John  Graham  of  Balgoran,  were  incfibctnal  to  int* 
selling,  and  that  sales  which  had  been  prerionjly  ^ 
by  him,  were  legal  end  valid.  The  Court  daem  ■ 
his  favour  OD  30th  January  1848 — n(pnr,VQl.xx.p.S!^ 
and  the  judgment  was  affirmed  in  the  House  Lo^ 
supra;  vol.  zxi.  p.  393,  3d  May  1S49. 

Ey  the  settlement  before  roferred  to,  whidi  shu » 
veyed  in  trust  to  the  defenders  Lord  Lynedodi'tiw 
moveable  and  nnentuled  heritable  pr<merty,  tlie  Mm 
were  directed,  after  payment  of  funeru  expeDHi,«lf<2 
of  management,  debts  and  legacies,  to  exeeatttf  ^ 
of  the  readne  in  &TonT  of  the  same  psftiei  wtoig 
the  ham  of  entail  under  the  deatination  in  A>  ^ 
of  Balgowui  and  Lynedoch.  This  ^rectiia> 
constituted  the  fourth  purpose  of  the  tnl>^w>*| 
folloiring  terms:— 

"  Famik^,  That  after  fully  accomplishing  th 
said.  If  any  of  my  lands  und  heritages  before 


re  mspggl 


remain  unsold,  my  aald  truntees  shall  in  doe  faW^PP?' 
pone'  and  convey  the  same  to  the  helis  of  etltuw^ 
me  in  and  by  a  certain  deed  of  entail 
Gmme  someti  me  of  Balgowan.  and  John  GrMt* 
on  or  about  the  7th  day  of  Febmary  l8d<tflt|'ii 
the  year  1726,  and  recorded  in  the  Itq^iM»«fi 
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lit  tKo  SOtb  (Ifty  of  Decemtter  ia  the  ume  year,  under  all 
conditions,  ptoTisloOB,  and  clanses  prohibitory,  irritant  and 
lutive.  Id  the  laid  dmd  of  entail  contained,  ao  fu  as  the 
e  may  be  applioable,and  lo  at  to  fonn  a  valid  and  effsotual 
til  acooTdinfftothelawofSootland;  and  sliall  also  layout 

reiaainder  of  my  personal  estate  and  effects,  if  any  be,  at 
1  aa  convenient  pnrehases  of  land  in.  the  county  of  Perth 

1  offer, in  purcba^nglandtaaafiHresaid;  and  wben  the  lands 
BO  purchased,  to  dispone  the  same,  or  take  the  ilispoeitioas 

conveyances  thereof  to  and  in  fovour  of  the  bein  of  eu- 

called  after  me,  in  and  by  the  afi»eiaid  <Uad  of  entail 
snted  by  the  said  Thomas  Oneme,  and  John  Graeme  his 
,  dated  and  recorded  as  aforeiiaid,  nnder  all  the  conditions, 
rMona,  and  da  uses  prohfbitoiy,  irritant  and  reeoInUve,  in 
said  deed  of  entail  contained,  ao  far  ae  the  same  may  be 
licable,  and  so  as  to  form  a  valid  and  effectual  entail  ac- 
I  i  to  th«  law  of  Scotland ;  and  upon  such  deed  or  dee^s 
ntail  being  ezecnted,  as  w«U  In  T^gazd  to  the'  lands  and 
ttages  remaining  unsold,  as  to  the  lands  and  heritages  to 
>nrDbtsed,  to  cause  the  same  to  be  recorded  in  the  tM;ister 
ntails,  and  the  authority  of  the  Oovrt  of  Session  to  be  in- 
xined^ereio^" 

Che  present  question  torned  entdrely  on  the  above 
motion. 

The  following  ood»nl,  ezeonted  by  the  tnisteria  1838^ 
^Ten  in  farther  illostration  of  his  views  as  to  the  lands 

be  disposed  of  by  hia  trustees : — 

'  And  whereas^  by  my  said  tmst-disporition  and  settlement, 
i  reeled  tbe  debts  and  sums  of  money  due  to  me  at  my  death 
jcht  be  uplifted,  and  that  my  moveable  estate,  and  Uutds  and 
ItagCH  thereliy  conveyed,  nught  be  sold,  iu  whde  or  in  part, 
the  diacretion  of  my  said  trustees,  and  that  after  payment 
my  deathbed  and  fnoeral  expenses,  expenses  of  executing 
;  said  trust,  my  just  and  lawful  debts,  and  any  I^acies, 
nations  and  sums  of  money  ordered  by  me  to  be  paid  as  siore- 
d,  if  any  part  of  my  said  lands  and  heritages  should  remain 
sold,  my  said  tarnstees  should  o<mvey  and  dispone  the  same 
my  hstn  of  enfadl  called  after  roe  by  tlie  deed  of  entiUI  of 
Igowan,  and  should  also  lay  out  the  remainder  of  my  personal 
ate  and  effects,  If  any  shotdd  be,  in  the  purchase  of  lands,  and 
tie  the  same  on  my  said  heiis  of  entail  in  manner  mote  fully 
torth  and  expressed  ia  my  said  tnut-disposition  and  settle- 
ut,  I  hereby  declare  Uiat  my  said  trustees  shali  nowise  be 
jod  to  soil  my  said  lands  and  heritages,  or  any  part  thereof, 
payment  of  my  debts,  legacies  and  donaUons,  but  mny,  If 
ly  see  At,  dispone  and  convey  the  said  lands  and  beriU^os^ 
such  part  thereof  as  they  shall  not  have  sold,  to  my  said 
ire  of  eutail,  under  the  real  burden  of  said  debts,  legacies 
1  donations,  or  such  part  thereof  as  may  be  unpaid  at  the 
je,  in  the  terms  directed  in  my  said  trnst-dispoeition  and 
tletnent  in  leferenoe  to  tlie  lantu  and  heritages  which  might 
oain  unsold  after  payment  of  my  deathbed  and  funeral  «• 
uses,  ttpenses  of  management,  and  my  debts  and  legades; 
d  I  recommend  to  my  said  trustees,  in  case  they  sbul  Con- 
or tbe  sale  of  my  said  lands  and  heritages,  or  any  part  theTtM>f, 
[>edient,  to  sell,  first,  those  parts  thereof  least  adjacent  to  the 
ico  and  grounds  of  Lynedocb,  and  thereby,  or  by  excambion 
th  my  oAn  <rf  entail  or  otherwise,  to  cany  Into  effiact  my 
tta  to  pisservtt  to  my  hein  of  entail  those  parts  of  my  said 
xls  and  heritages  contiguous  to  Lynedocb,  and  most  essential 
its  amenity :  And  further,  I  declare  and  appoint  that  tbe 
its  and  profits  of  my  said  unentailed  lands  and  heritages, 
d  of  any  lands  to  be  purchased  by  my  said  triutees  while 
Med  in  tb^r  persons,  as  well  as  the  annual  interest  and  pro* 
Co  of  any  monies  tiiat  may  be  ia  tlieir  hands  arising  from 
e  sale  of  any  part  of  my  estate,  heritable  or  moveable,  whe- 
er  under  the  said  trust-diepoiritlon,  or  any  will  executed  or 
be  executed  by  me  relative  to  my  real  estate  in  England, 
from  any  cUUms  that  I  may  have  at  my  death  asainst  tbe 
irs  of  entail  succeeding  to  me  in  my  entaUed  estates,  and 
nerally  the  annual  profits  and  prodoce  of  any  funds  and 
tate  fiuliug  under  the  sdd  trust,  shall  be  paid  and  accounted 
r  by  them  to  tbe  heir  of  eotaU  In  poawsdon  of  tbe  said  en- 
jled  estate  of  Balgowan  for  the  time." 

Daring  the  tmster's  poasesaibtij  certun  deeds  of  entail 
Flaods  other  than  Balgowan  and  Lynedoch  were  exe- 
IM  by  him,  and  by  tnutees  iqtpointed  by  a  private 


statute  for  selling  parts  of  the  original  entailed  ostatea, 
and  purchasing  other  lands,  and  entailing  them  in  lien 
thereof.  These  entuk  were  in  the  preoise  terms  of  the 
Balgowan  and  Lynedoch  entail  of  1736;  and  the  pur- 
suer completed  his  title  under  them. 

It  is  material  to  keep  in  view  the  following  dates 
The  trust-aettlement  was  mode  in  1821^  and  the  codicil 
in  1838.  The  truster  died  in  1843.  As  already  said, 
the  decision  finding  that  the  Balf^owan  entail  was  in- 
effectual to  prevent  alienations,  was  pronoanced  in  Ja- 
nuary 1848,  and  affirmed  on  3d  May  1849. 

The  Entail  Amendment  Act  1848  provides,  (§  43)— 

"That  wbure  any  tailzie  shall  not  be  valid  and  effectual, 
in  termn  of  the  act  of  the  Scottisli  parliament,  passed  in  the 
year  1685,  \a  regard  to  tbe  prohibitions  ugainnf  alienation 
itnd  contraction  of  debt,  and  alteration  of  the  order  of  succes- 
sion, in  consequence  of  defbcts  either  of  tbe  origtnal  deed  of 
entail,  or  of  the  invesUture  following  thereon,  but  shall  be 
invalid  and  Ineffectual  as  regardsany  one  of  such  prohibitions, 
then  and  iu  that  case  such  tailzie  shall  be  deemed  and  taken, 
from  and  after  tbe  passing  of  this  Act,  to  be  invalid  and  in- 
offvctaal  as  regards  all  tbe  prohibitions ;  and  tbe  estate  shall 
be  subject  to  the  deeds  and  debts  of  the  heir  then  in  possession, 
and  of  his  snocessots,  as  tliey  shall  thereafter  in  order  take 
under  such  tailde ;  and  no  action  of  forfeiture  shall  be  com- 
petent,  at  the  instance  of  any  lioir  substitute  in  such  tailao, 
against  the  heir  In  posseiision  under  tbe  same,  by  reason  of  any 
coutraventiou  of  all  or  any  of  the  prohibitions." 

Thoyirsf  conduaonof  the  summons  waa  in  the  fol- 
lowing terms: — 

"  That  according  to  the  sonnd  construction  of  the  sidd  trust- 
disposition  and  settlement,  and  codicil  thereto,  executed  by 
the  said  deceased  Thomas  Lord  Lynedoch,  and  the  instructions 
therein  contained,  there  cannot  legally  be  Inserted  in  the  dis- 
positions and  deeds  of  entail  intended  and  appointed .  to  be 
executed  in  terms  thereof,  in  favour  of  the  pursuer  and  the 
other  heirs  called  by  the  destination  oootained  in  the  foresaid 
deed  of  entail  executed  by  the  said  Thomas  OrMme  and  John 
Qraame,  any  conditions,  provirions,  or  clauses  prohibitory, 
irritant  and  resolutive,  other  than  the  oondltions,  provisions, 
and  clauses  prohibitory,  irritant  and  resolutive,  contained  in 
the  said  deed  of  entail  by  the  said  Thomas  Oneme  and  John 
Graeme :  And  that  thesaid  condiUons,  provirions,  and  clauses 
problUtoiy,  irritant  and  rcRdntlve,  although  inswtcd  in  the 
said  diapodtions  and  deeds  of  entail,  would  be  Invalid  nnder 
tbe  statute  1686.  and  not  habile  In  law  to  debar  the  pursuer 
from  dealing  with  tbe  lands  and  estate  thereby  conveyed.  In 
like  manner,  and  with  the  same  powers  as  belong  to  a  foe- 
simplo  proprietor." 

The  second  condumon  was  in  the  following  terms  :^ — 
**  That  the  pursuer  is  entitled,  on  the  purposes  being  fhlflUed, 
or  on  tbe  trustees  bdng  relieved  of  all  tbeir  obligaUons  snd 
engagements  in  that  character  under  the  said  trust,  to  requite 
and  to  obtain  fh>m  the  said  trustees  a  fee-simple  conreyance 
to  himself,  and  his  heirs  and  assignees,  or  the  heirs  of  entail 
cilted  by  the  said  trust-disposition,  of  the  whole  trust-lands 
snd  estate  renuuning  In  the  bands  of  tbe  trustee^  or  to  which 
they  have  right,  as  also  to  require  and  to  obtain  fiom  titsm 
payment  and  conveyance  nmpUeiter  of  the  whole  of  the  funds 
and  effects  betouclng  to  the  said  trustees,  or  to  which,  as  trm- 
tees,  they  have  i^ht,  and  appointed  to  be  invested  iu  land  iu 
manner  befor»narrated." 

The  Avfd  oondusion  was  in  the  followmg  terms: — 

"  And  in  the  event  of  its  bdng  so  found  and  declared,  the 
said  Bobert  Stewart  and  8ir  Patrick  Uorray  Threipland,  trus- 
tees foresaid,  defenders,  ought  and  should  be  decerned  and  or- 
dained, by  decree  of  our  Mid  Lords,  to  execute  and  deliver  to 
the  pursuer,  and  his  heirs  or  assignees,  on  the  purposes  of  the 
trust  b^g  fulfilled,  or  Uie  trustees  relieved  as  aforesaid,  an 
ordinary  fee-sim|^e  conveyanee  to  biaiseif  and  his  heirs  and 
assignees,  or  to  him  and  the  hdrs  of  entail  cailedj>y  the  said 
trnst-disposltion,  of  the  whole  lands  and  estate  belonging  to 
tliem,  or  to  which  they  have  right  as  trustees  foresaid,  and  also 
to  pay,  asrign,  and  convey  to  him  the  whole  trust-funds  ^n)t 
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etIecU  in  their  hands,  or  to  which  they  have  right  u  trustees 
foresaid." 

The  BummODs  also  concluded  altematiTelj  for  a  con- 
veyance to  the  ponaer — 

**  nader  the  conditions,  provisions,  clauses  probibitoTT',  irritant 
and  resolutive,  contained  in  the  foresaid  deed  of  entail  exo' 
eated  by  Thomas  Oneme  and  John  Grssme,  and  no  other  or 
diflE»ent  oonditions,  prorisiotu,  or  daiiaes  probiUtorj,  irritant 
and  nsolutlve." 

There  was  a  farther  conclns'ion,  in  the  event  of  the 
adoption  of  this  altematiTe,  to  have  it  found  and  de- 
clared— 

"  that  the  pursuer,  as  brir  foivBaid,  taking  the  said  lands  and 
estate  under  the  said  conditions,  proristons,  clauses  prohibitory, 
irritant  and  resolutive,  would  have  flill  right  to  dispose  thereof, 
cither  gratuitously  or  for  onerous  causes,  and  lo  burden  and 
aSect  the  same  in  any  manner  of  way,  in  respect  of  the  irritaat 
and  resolative  clauses  being  invalid  under  the  statutes  16B5, 
and  11  &  12  Vict.  c.  36,  §  43,  before  quoted." 

In  defence,  the  trustees  pleaded — ^That  according  to 
the  deed  of  ioBtmctions,  which  were  to  be  interpreted 
according  to  tho  uresumed  intention  of  Lord  Lynedocb, 
the  trustees  were  bonndj  in  executing  the  entul  directed 
by  the  truster,  to  make  it  in  such  fivm  as  should  consti- 
tuta  a  strict  andvalid  entul  according  the  law  of  Scotland. 

Hie  Lord  Ordinary,  on  29th  Jan.  1851,  pnnuranced 
the  follomng  interlocutor: — 

"Bepela  the  deftnces,  and  finds,  declare^  decerns  and  or* 
dains,  in  terms  of  the  first,  second,  and  third  eoncludras  of  the 
libel :  Finds  no  expenses  due,  and  decerns. 

"  jybfs. — ^The  decisions  that  have  been  referred  to  can  hardly 
be  said  to  throw  any  ti^t  upon  the  present  case,  farther  than 
as  they  shew,  that  uutructions  to  trustees,  in  regard  to  the 
settling  by  them  of  the  lands  oouveyed  by  the  trust-deed,  or  to 
be  purchased  with  the  tmst-fiinds  and  estate  when  reallred, 
are  tP  be  &irly  interpreted,  and  not  with  the  strictness  applied 
to  the  restraining  or  fettering  clauses  in  a  deed  of  entail  itselt 
Accordingly,  looking  to  all  the  cases  in  which  the  directions 
to  trustees  haTO  been  held  to  import  the  truster's  iotentiou 
that  the  lands  to  be  settled  should  be  settled  by  ttriet  entail, 
and  ccmsequeutly  to  impose  on  the  trustees  a  duty  to  settle 
thMii  by  that  form  of  deed,  there  is  not  one  which  can  be  taken 
as  ruling  the  present,  or  tlie  aathority  of  the  judgment  in 
which,  would  bo  at  all  trenched  upon  by  an  opposite  decision 
being  here  pronounced. 

*'  Kesorting,  then,  to  the  principle  of  fair  construction,  the 
intention  of  Lord  Lyoedoch  as  to  the  nature  and  terms  of  the 
deer]  directed  by  him  to  be  executed,  is  to  be  ascertained. 

**  Kow  it  is  perfectly  dear,  tliat  whatever  may  be  the  em- 
barrassment attending  the  just  solution  of  the  qnestion  at  Issue, 
it  arises  fh}m  the  addition  to  the  firtt  portion  of  the  clause  of 
initnictions.  Apart  from  it,  there  could  be  no  doubt — Ul, 
that  the  lands  to  be  settled  were  to  be  so  by  a  deed  of  entail ; 
and,  2d,  that  the  entail  to  be  made  by  the  trustees  was  to  be, 
as  regards  the  prohibitory,  irritant  and  resolutire  clauses, 
an  enteil  in  precisely  the  same  tenna  as  the  entail  I7S6.  Kot> 
withstanding  that  it  has  been  finally  dedded  that  that  entul 
ij  defectiTe  in  the  irritant  clause,  the  trustees  could  not  have 
gone  a  hair's-breadth  beyond  its  lerme.  In  order  to  render  the 
fetters  in  their  entail  effectual,  and  not  liable  to  be  defeated. 
If,  again,  the  addUion  to  the  first  portion  of  the  instructions 
had  stood  by  t(«r(^— had  the  direction  been  simply  to  settle  the 
lands  on  a  series  of  heirs  named  In  the  truster,  and  so  as  to 
form  a  Talid  and  effectual  entail  by  tne  lav  of  ScoUand — it  may 
be  that  the  deed  to  be  executed  by  the  trustees  must  hare 
been  one  with  all  the  clauses  prohibitory,  irritant  and  resolo- 
tire,  necessary  to  form  an  effectual  and  binding  entail  There- 
fore, looking  At  these  two  parts  of  the  truster's  instructions, 
•^(wv/cfy,  and  attendhig  to  the  judgment  pronounced  as  to  tlie 
validity  of  the  entail  17S6,  it  may  be  said  that  they  do  not 
wholly  orinelde,  for  auent^l  in  the  terms  of  the  deed  17X6, 
containing  the  identical  prorisions,  and  clauses  prohibitory, 
irritant  and  resolutive,  thereof,  and  no  more,  would  not,  as  it 
has  now  been  ascerUined,  be  an  e£Eectnal  entail.  If  an  effec- 
tual entail  is  to  be  made,  tlie  terms  of  tlie  entdl  17S6  cannot 
bti  adhered  to ;  they  most  be  departed  from. 


"  But  the  intention  of  the  truster,  in  the  lostroetioai  pm 
by  him— the  oonatmction  which  tbqr  are  to  leeeire-eNMk 
determined  by  the  condoslim  ^Idi  might  be  jasllyfaa 
from  any  individual  portion  of  them,  independent  i  fit 
remainder.  On  the  contrary,  the  intention  and  cttKnrtir 
most  be  found  by  Iceeping  In  view  all  the  parte  of  tbe  6mi 
directions,  and  all  the  dnnimstonces  with  which  tbt  mar 
was  Burrouoded,  at  teast  in  so  far  as  appearing  from  tbt  tes^ 
the  deed,  or  those  thereby  referred  to^  or  whidi  an  iaailii  il 
oonueeted  wiUi  them--as,  for  loitanoe,  not  eo^  the  lU 
tmst-^eed  and  the  entidl  of  17S6,  but  also  the  rdstinwi 
which  were  executed  by  the  truster.  VolkiwlBg  tktt  tm. 
the  question  would  then  come  to  be  this — Is  it  theiosslia 
struction  of  the  whole  instructions  cooobioed,  and  tsknik^ 
with  the  drcamstanoes  by  wbid  Xba  tinuter  was  snnsiiA 
as  they  may  be  legitimately  collected,  that  the  trsMii 
makhig  tho  entdl  to  be  exacnted  by  them,  duOt  adknbk 
terms  of  tlie  deed  1726,  or  shall  depart  from  them,ss4ai» 
dnce  a  provision  of  irritancy,  difiimnt  in  its  toiDii  ssd  sc 
meaning  and  operation,  from  any  tliat  ia  to  be  tDnodafe 
deed  of  1726,  and  in  that  way  form  an  efltetuslcntHtK 
open  to  the  ol^ectiooa  to  which  it  has  been  ftvd  ikaai 
entaU  1720  ia  liable,   

"The  conclusion  at  wUeh  the  Lord  Ordinary  has  mnv 
that  by  the  instructions  which  he  has  left,  it  was  tbe  bn^ 
of  Lord  Lynedocb  that  the  entail  to  be  executed  tgr  Ustiwt 
slioold  (hi  so  &r  as  not  inappUcaUe)  be  in  tbe  piMiMtai< 
the  entail  1736.  Wfaaterer  might  he  the  secret  flan  <ib 
entail,  the  Lord  Ordinary  thinks  tliat  there  is  no  gnsii  ^ 
holding  that  Lord  Lvnedoeh  had  it  at  all  in  his  view  to  fint 
by  any  portion  of  these  instmctions,  tor  the  possiUG^rfto 
existence,  or  to  guard  against  such  a  state  <rf  tluip.  b 
evidently  belieted  the  enteil  1726  to  bo  complete  and  ifa» 
To  have  it  repeated  in  the  settlement  of  the  trust-taBdi-js 
as  he  himself  was  repeating  it  in  relatire  enteilsesctsRl' 
him,  (in  virtue  of  sUtotory  powers,  it  is  true,  bnl  nuolv 
under  the  Ann  conviction  of  its  perfect  validily)— 
conceived,  all  bis  thought  and  desira  tt  was  the  nsU  ■« 
he  gave  to  his  trustees,  and  it  was  by  tbe  obeemoeeflf 
he  altme  intended  that  any  pnrpose  wbidi  he  had  ia  Am 
the  trust-lands  to  be  enteiled,  should  be  aeeomiriiihid.  n 
he  contemplated  was,  not  the  entelliog  the  tnwtJM** 
tparate  estete,  but  the  uniting  them  with  the  estotepiwij* 
enteiled,  as  adjuncts  to  it.  He  did  not  look  to  thsaa* 
to  be  entailed  by  themselves,  but  on^  as  addWtws* 
annexed  to  the  orif^naL  fhmlly  estete,  whldi  wen  tolstf 
porated,  as  It  wer^  into  the  pHorenteU,  and  thus,  la  ibWa 
to  form  one  estate,  under  one  and  tlie  same  eutaU.  l^fH" 
for  this  was,  it  is  apprehended,  all  that  Lord  Lynedod|  i>W* 
and  the  means  by  which  he  proposed  that  his  intealiM't'' 
be  carried  into  effect,  were  the  hinduig  together  ^^^^ 
fetters,  tbe  bnds  to  be  entailed  and  those  prOTiousIyowM 
the  execution  of  a  deed  of  eubdl  cont^uhig  the  elaosa  p^ 
tory,  irritant  and  resolutive  (and  ndther  more  nor  If)* 
wliich  the  ktter  stood  enteiled  hr  the  deed  1 726.  ^^^^ 
the  clause  of  the  trust-deed  with  whidi  we  aredisbB' 
truster  says  that  the  trustees  are  to  dispone  the  1"*^*^ 
settled  by  them,  'under  all  the  condidons,  pnriK^ 
clauses  prohibitory,  irritent  and  resolotiTe,  intbeisiil^ 
entail  contained,  ao  for  as  the  same  may  be  siV^>o^*[; 
as  to  fbrmavalid  and  eflfectoal entail  acooidiog  to »»■ 
Scotland ;  but  by  the  latter  part  of  thia  dlreotiai,  » 
ceived  that  l>e  is' to  be  taken  as  enjoining  upon  UiO"" 
to  diminishnothing  of  the  power  and  force  of  the  preri*"^" 
deed  1726,  to  form  a  valid  and  effectual  entail,  tattsf  a*^ 
add  to  or  alter  it,  in  order  to  attain  ttiat  end. 
a  sound  Interpretation  of  the  instmctions,  be  bsi  wK' 
appears  to  the  Lord  Ordinary)  expressed  an  IntcntiH^a 
trustees  should,,  in  any  drcnmsunces,  deviate  ftw  ""T^ 
1 726,  and  substitute  in  place  of  ito  provisions  and  dw»*^ 
of  a  new  and  different  kind,— his  object  and  mcaalap*!^ 
to  control  or  qualify,  by  the  latter  i»artioo  of  the  W 
the  prior  cardinal  and  specific  appuntmenl  Sf"*^ 
hut  to  describe  or  explain  the  result  to  be  jmeoail 
adheraice  to  it— that  is,  by  the  execution  of  a  uubm^ 
trust-hmds,  made  under  all  the  provisions,  sad  ' 
tory,  irritant  and  reaotutiTe,*of  the  deed  t7Mt 

"The  Lord  Ordinary,  in  considering  tlwydii, 
been  much  impressed  with  the  able  argumeat " 
which  was  submitted  to  him  at  the  debsteif 
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it  is  attended  wjtb  diflScatty,  and  eaooot  sqr  that  he  holdi  with 
ooafldence  the  view  of  it  which  be  now  entertains.  At  one  time 
he  WIS  diaposed  to  have  simpljr  reported  the  case ;  bat  having 
fnrmed  an  opinion  aatisfactMj  to  hia  own  mind,  he  baa  tlionght 
it  better  at  once  toprononuce  a  judgment  in  accordance  there- 
with." 

The  defenders  reclaimed.    At  adviang, 

LordPmident. — This  qnestion  has  been  atgoed  with  much 
anxiety  and  great  ability,  but  lies  in  a  narrow  compass.  It 
turns  OD  the  InterpretatioQ  of  a  certiUn  passage  in  the  trust- 
deed  of  1821.  By  that  deed.  Lord  Lynedoch  conveyed  to 
tansiecs  certain  lands  held  by  him  in  fee-simple,  and  ceitain 
MiMuial  estate.  He  directed  his  trustees  to  pay  his  debts  and 
legKom,  and  to  lay  out  the  balance  of  the  personal  estate  in 
tbe  pmcbaae  of  lands  in  the  county  of  Perth,  and  he  gave  dl- 
recttoDS  to  the  trustees  an  to  tbe  settlement  of  the  laads  held 
in  fee-simple,  uid  also  of  the  lands  which  might  be  purchased. 
I'bese  directions  as  to  the  settlement  of  the  lands,  are  contained 
in  the  fourth  ptupoae  of  the  trust,  which  is  thus  expressed — 
(reada) 

Tliedeed  of  entail  here  referred  to  had  been  executed  in  1726 

by  Lord  Lynedoch's  grandflather.   In  virtue  of  that  deed,  he 
bad  succeeded  to  extensive  estates.   He  had  himself  acquired 
other  lands,  and  be  had  obttuoed  succesdve  acts  of  parliament 
for  enabling  him  to  substitute  some  of  those  htnda  for  portions 
of  the  entailed  estate  of  Balgowan,  and  settling  them  in  the 
soma  tenns.  Accordingly,  sncoessiTe  deeds  were  executed  in 
flilfilmeDt  of  the  purposes  of  these  suocesriTe  acts  of  parlia- 
ment.  During  tbe  whole  ot  these  proceedings,  it  appears  to 
have  been  assumed  that  the  entail  of  Balgowan,  executed  in 
1726,  was  a  valid  and  effectual  entail.   But  after  tbe  death  of 
Lord  Lynedoch,  it  appeai-a  to  have  been  discovered  that  the 
entail  was  defective,  in  so  far  as  the  prohibition  against  sell- 
ing WM  not  effectually  fenced  by  the  irritant  cUuse,  in  respect 
of  thetermsln  wUchthattrritantctausewaaoonceived.  The 
heir  who  succeeded  to  Lord  Lynedoch,  availing  himiielf,  as  he 
waB  e&Utled  to  do.  of  that  defect,  sold  tbe  estate  of  Balgowan. 
Thon  came  the  recent  act,  U  &  12  Yict.  c.  86,  by  which  it 
ia  enacted,  that  an  entail  defective  in  any  of  the  three  car> 
dinai  pdufa^  shall  be  ^together  ineffiectnal.   In  tbe  meantime, 
tbe  trusteea  of  Lord  lo^^edoch  have  not  yet  executed  tbe  deed 
which  be  had  directed  them  to  execute,  settling  tbe  lands 
k«Itl  by  them,  as  directed  by  Lord  Lynedoch. 

The  queetioa  now  arises,  whether  they  are  to  settle  these 
unds  on  tbe  appointed  heirs,  so  as  to  form  a  valid  and  efieciual 
iDtAil  according  to  the  lawxif  Scotland,  or  to  convey  tbem  to 
be  pursuer  in  fee-rimple,  or,  what  is  practically  the  same 
Mn^,  to  settle  them  in  the  predsa  terms  of  the  deed  1726, 
vith  itsfiital  imperfection,  which  makes  It  no  entaiL  Tfaat 
luesUon  depends  on  the  Interpretation  to  be  put  on  the  terms 
)f  the  direction  in  the  fourth  purpose  of  tbe  truKt 

I  a^ree  with  the  Lord  Ordloaiy  in  thinking,  that  we  must 
ead  this  direction  with  any  light  wliich  it  can  derive  fiom 
.he  aurronnding  circumstances — that  il^  from  those  surrouud- 
ng  eireametances  to  wltidi  the  trust-deed  has  reference. 
\e  tbe  same  time,  I  do  not  think  that  much  light  is  to  be  de- 
■ivcid  from  these  eources.  Tbe  circumstances  which  appear 
o  be  of  any  importance  are — 

1.  That  liOrd  Lynecloch  was  proprietor  of  tbe  entailed 
•state  of  Balgowan ;  and  that  it  was  an  object  with  bim  to 
ireserwe  tiiat  estate  in  the  line  of  succesrion  pointed  out  by 
.he  deed  of  1726. 

2.  That  it  was  also  an  object  with  him,  that  the  estate  to  be 
lettled  by  his  trustees  should  also  be  preserved  in  the  Uno  of 
lac'ceaeion  pointed  out  by  the  deed  of  1726. 

3.  That  he  wished  this  to  be  effected  by  an  entail. 

4.  That  be  was  not  aware  of  the  flaw  in  the  entail  of  1726. 
O.  That  it  is  now  an  ascertained  fact,  that  there  is  a  flaw  in 

,bAt  entail  such  as  I  have  described. 

Tb«  various  acts  of  parliament  obtuned  by  Lord  Lynedoch. 
itidi  the  deeds  executed  in  fnifllment  of  them,  appear  to  me 
o  Im  of  no  other  importance  In  this  question,  than  as  tending 
u  shew  that  Lord  Lynedoch  believed  the  entail  of  1726  to  be 
,  valid  entail. 

jHovr,  then,  having  reference  to  those  circumstances  to 
vbicb  I  have  alluded  as  bearing,  in  some  degree,  on  the  letter- 
iretAtion  to  be  put  on  the  direction  in  tbe  trust-deed,  we  are 
(W^iaired  to  put  the  true  inte^retaUou  upon  it. 

'f  bo  puisner  contends  tliat  it  is  an  iostruction  to  execute  a 


deed  in  the  same  terms  as  the  deed  of  1726,  and  no  otherwise ; 
that  tbe  trustees  have  no  power  to  correct  any  ascertained 
flaw  in  that  deed  ;  that  if  Lord  Lynedoch  was  aware  of  the 
flaw,  he  must  have  Intended  it  to  be  retained  ;  that  If  he  wan 
not  swaro  of  It,  but  believed  tbe  entail  of  1726  to  be  valid, 
then  still  more  clearly  was  it  .his  intention  that  the  terms  of 
that  deed  should  ho  adhered  to ;  that  his  great  ol^iect  was  to 
keep  the  whole  estates  tether — to  make  au  addition  to  the 
estate  of  Balgowan,  not  a  separate  entailed  estate;  that  if  he 
had  been  aware  of  tbe  flaw  in  the  entail  1726,  quomodo  constat 
that  he  would  have  directed  any  entail  to  bo  made ;  that  in 
dubio  there  is  no  presumption  in  favour  of  fetters. 

On  the  other  bond,  tbe  trustees  seeking  to  have  their  duties 
defined  by  the  Court,  and  charged  with  the  interests  of  the 
future  helra,  have  sn^ested  to  us,  in  a  vei^  able  argument, 
that  tbe  substance  of  tho  direction  is  to  dispone  the  Jands  to 
tlie  series  of  heirs  there  appointed,  by  reference  to  the  deed  of 
1726,  so  as  to  form  a  vahd  and  effectual  entail  according  to 
tbe  law  of  Scotland  ;  that  to  dispone  tbe  lands  in  fee-eimple, 
would  not  be  a  fulfilment  f»f  that  instruction,  but,  on  tbe 
contrary,  a  direct  violation  of  It. 

Tho  question  is  thus  folrly  raised  by  the  proper  parties,  and 
in  the  proper  form,  andat  the  proper  time.  The  pursuer  fairly 
and  openly  demands  a  (»nveyance  in  fee-dmple,  and  if  be  u 
right  in  his  main  contention,  he  is  entitled  to  a  conveyance  In 
fue-almple.  A  conveyance  in  the  precise  terms  of  tbe  defective 
entail  1726.  would  be  a  useless  and  expensive  proceeding.  On 
the  other  band,  if  the  trustees  are  right  in  their  main  conten- 
tion, they  are  also  right  in  rcftuing  to  convey  otherwiae  than 
so  as  to  form  a  valid  and  effectual  entail.  To  convey  in  terms 
of  a  defective  entail,  so  an  to  leave  a  question  to  be  aftenrerds 
trie<I  under  other  dif&cultles  and  embarrassments,  would  be  a 
dereliction  of  their  duty. 

As  to  the  case  Itself,  it  appears  to  me  to  belong  to  that  class 
of  cases  which  have  Iwen  treated  as  Instruotlons  to  trustees,  and 
to  be  ruled  by  the  intentions  of  the  maker,  not  to  that  class 
which  have  been  treated  as  operative  deeds  of  conveyance  to 
be  ruled  by  the  technical  structure  of  tbe  clauses.  Gtlll  the 
intention  must  be  deduced  from  the  language  of  the  deed ;  tbe 
words  must  be  interpreted  with  reference  to  tlie  place  where 
tliey  are  employed,  that  in  to  say,  In  a  legal  instrument  of  this 
kind,  and  with  reference  to  the  occasion  on  which  they  are 
employed,  that  is,  in  giving  instructions  to  his  trustees  to  do 
something  which  he  has  devolved  on  tbem  to  do  after  his  death, 
that  something  beiug  the  making  a  deed  of  entail  of  lauds, 
some,  If  not  alTof  which,  were  yet  unknown.  Tht>  first  thing 
that  strikes  one  on  the  reading  of  tbe  directioo  is,  that  It  does  in 
BO  many  words  direct  the  trustees  to  dispone  and  convey  tbe 
lands  in  due  form  of  law,  so  as  to  form  a  valid  and  effectual 
entail  according  to  the  law  of  Scotland.  Then,  again,  it  is  not 
disputed  that  Lord  Lynedoch  intended  and  believed  that  the 
lands  were  to  be  held  under  a  valid  and  effectual  entail  accord- 
ing to  the  law  of  Scotland.  It  is  said  that  this  arose  from  his 
believing  (erroneously)  that  tbe  deed  of  1726  was  a  valid  and 
effectual  entail.  That  suggests  a  reason  for  his  intention  ;  but 
it  does  not  displace  tbe  intention — on  the  contrary,  it  acknow- 
ledges it.  I  cannot  go  into  any  speculation  as  to  whether  be 
would  have  abandoned  the  intention  of  making  a  valid  entail 
if  be  had  been  aware  of  tlie  flaw  in  tho  deed  1726,  or  whether, 
on  the  other  hand,  be  would  have  evinced  It  in  such  terms  as 
would  have  precluded  the  present  question.  The  one  suppoi-i- 
tion  is  as  allowable  as  the  other.  That  he  did  intend  and 
believe  that  there  was  to  be  a  valid  and  effectual  entail  made, 
cannot,  I  think,  admit  of  question.  Still,  if  in  his  instructions 
he  has  so  restricted  bis  trustees— so  tied  tbem  up  to  the  predsa 
terms  of  the  deed  1726,  that  It  is  impossible  for  them  to  .make 
a  valid  and  effectiial  entail,  that  is  sufficient  for  tbe  solution 
of  the  present  question.  His  intention  that  there  should  be  a 
valid  and  effectual  entail,  will  then  be  defeated,  because  be  has 
desired  his  ttustees  to  make  that  valid  and  effectual  entail  in 
terms  which  will  not  be  a  valid  and  effectual  entail — that  it, 
because  he  has  given  an  instruction  self-contradictory  and  in- 
con^stent,  and  therefoie  Impossible  to  bo  fulfilled.  That  is  an 
interpretation  and  conclusion  to  be  avoided  if  there  is  any 
other  fair  and  reasonable  interpretation.  No  doubt  tbe  con- 
tradiction, if  it  does  exist,  is  to  be  ascribed  to  bis  ignorance  of 
tbe  technlcal^aw  in.the  entail  of  1726  ;  still  wc  mnst  not  court 
contradictions  in  the  iDstructions  But  it  djoes  not  appetu^o 
me  that  there  is  really  or  substaoiiuUr^cc^tc^^  l^e 
direction  to  convey,  so  ss  to  form=a  vuia  arHtencctaaQina' 


BEFOBTS  OF  0A8E8  DECIDEP 


is  plain;  the  reference  to  the  deed  1726  is  not  snch  as  to  render 
t  liat  direction  impossible  of  execution .  The  dinjction  to  entail 
la  not  made  to  depend  upon,  or  to  be  deduced  or  inferred  from, 
the  reference  to  the  clauses  of  the  deed  1728,  It  ie  separately  • 
and  ButiBtantially  given  in  plain,  broad,  nnamhignona  terras — 
in  words  which  were  valuable  for  that  purpose,  but  quite  nn- 
necenarr  for  any  other  pnipose.  There  is  a  reference  to  the 
deed  of  1720  for  certain  purposes— l<t,  for  the  series  of  heirs — 
that  Is  the  leading  purpose  of  the  reference ;  2d,  to  direct  that 
ttU  the  conditions  &c.  of  the  deed  1726  should  be  introduced. 
It  does  not  say, '  under  the  conditionp  and  none  other.'  It  does 
not  say,  *  under  the  conditionu,'  but  it  is,  *  under  all  the  condi- 
tions,' and  they  must  all  go  into  it.  Mow  there  might  be  a 
perfectly  valid  and  effectoal  entail  tfaongh  some  of  ttiem  con- 
ditions had  been  omitted— ■«.  g.  the  bearing  of  the  entailer's 
name  and  arms  by  the  heirs,  and  by  the  husbands  of  heirs* 
female ;  but,  under  this  Erection,  it  was  incumlwub  on  the 
trustees  to  introduce  alt  these  conditions.  The  reference  was 
therefore  important  for  that  purpose.  Then  tbe  direction  is, 
that  the  lands  are  to  be  disponed  under  all  these  conditions 
and  clauses,  but  with  two  quaUficaUons— jfnt.  so  &r  as  Uiey 
loay  tie  applicable ;  and.  ueond,  so  as  to  form  a  valid  and  effec- 
tUM  ent^l  according  to  the  law  of  Scotland.  This  last  was 
the  substance  of  the  direction.  Ur.  Deas  s^d  that  Lord  Lyne- 
doch  conridered  the  Balgowan  entail  to  be  the  best  possible 
model,  and  therefore  wished  it  to  be  followed.  If  he  only  wished 
it  to  be  followed  because  he  believed  it  to  l>e  the  best  model, 
then  I  think  it  plain  that  his  intentions  woold  not  he  vicdated 
by  abebdnlng  from  implicitly  adopting  it  when  it  has  turned 
out  on  trial  to  he  bad.  If  he  merely  meant  to  express  an 
opinion  on  conveyanciDg,  that  is  not  of  the  salwtance  of  the 
direction.  He  wished  that  all  the  conditions  and  clauses  of 
the  Balgowtm  entail  should  be  introduced,  so  that,  while  the 
Balgowan  estate  remained  under  the  entail  of  1726,  the  lands 
to  be  entailed  by  his  trustees  might  not  be  canied  to  a  different 
series  of  heirs,  or  cease  to  be  under  the  fetters,  because  of  the 
omission  of  any  of  the  conditions  contained  in  the  Balgowan 
entaiL  But,  that  he  bad  any  other  view  than  that  the  lands 
which  his  trustees  were  to  entail  should  be  effectually  secured 
to  the  heitH  in  the  destination  of  1726, 1  cannot  discover.  The 
Oinclosions  of  tbe  summons  appear  to  me  to  be  as  neatly  as 
poenhle  a  direct  contradiction  of  the  Intrations  the  testator, 
as  expressed  in  the  directions  given  In  the  trust-deed.  I  cannot 
adopt  these  conclnsionK  I  am  for  sustaining  the  defences. 

Lord  FaBerUm. — The  Lord  Ordinary  has  given  judgment  in 
favour  of  the  pursuer,  In  terms  of  the  l»t,  2d,  and  3d  conclu- 
sions of  the  liliel — t.s.  he  finds,  thatonasoundconstiuction  of 
the  vlanaes  in  the  trust-deed,  there  cannot  be  inserted  in  tbe 
deed  of  entail  to  he  executed  by  the  trustees,  any  provirions 
and  restrictions  hut  those  contained  in  Uie  (»i^nal  entail  of 
Balgowan,  executed  by  Thomasand  John  Graeme,  and  that  these 
jirovisions,  though  inserted,  woidd  not  constitute  a  valid  en- 
tail ;  2d,  that,  in  these  circumstances,  the  parsuer  is  entitled 
to  get  from  the  trustees  a  fee-simple  conveyance  of  the  whole 
trust-lands  and  estate  in  tbe  hands  of  the  trustees ;  Zd,  that 
the  defenders  "  ooght  and  should  bo  decerned  and  ordained, 
by  decree  of  our  said  Lords,  to  execute  and  deliver  to  the  pur- 
FUer,  and  his  heiis  or  aadgnees,  on  the  purposes  of  the  trust 
being  fulfilled,  or  tbe  trustees  relieved  as  aforesaid,  an  ordi- 
nary fee-simple  conveyance  to  himself  and  his  heirs  and  aasig- 
uces,  or  to  him  and  the  heirs  of  entail  called  by  the  said  trust- 
disposition,  of  tbe  whole  lands  and  estate  belonging  to  Ibom, 
or  to  which  they  have  right  as  trustees  foresaid,  and  also  to 
pay,  assign,  and  convev  to  him,  thewhole  trast-fundsandeffecls 
in  their  hands,  or  to  which  they  have  right  as  trustees  foresaid.' 

The  grounds  of  these  findings  are  given  in  bis  Lordship's 
note ;  and  I  must  confess  that,  looking  at  the  premises  with 
which  the  note  sets  oot,  I  was  not  prepared  for  tbe  oondudon 
which  his  Lotdship  has  drawn  from  them. 

Hie  qnestion,  though  of  great  importance  to  the  parties, 
from  the  amount  at  stake,  and  of  some  importance  to  the  law, 
from  the  prlodideR  Inndved  in  it,  lies  within  the  narrowest 
liosrible  compass,  being  tbe  tme  construction  of  tbe  clause  di- 
recting the  tnuteea  to  exacnte  an  entidl  of  the  lands  conveyed 
to  them,  or  porduaed  by  the  funds  placed  la  thdr  bands  by 
tbe  truster. 

Now,  it  is  lidd  down  by  the  Lord  Ordinary,  that  this  direc- 
tion conrirts  of  two  parts,  which,  as  it  has  now  turned  out,  are 
lireconoOeable.  He  states  as  clear,  that  had  the  direction 
stopped  at  the  words  '  in  tbe  said  ontait'  (t.  a  the  original 


entail)  '  cont^ned,'  the  trustees  could  have  had  no  ^itloa 
or  discreUon,  but  must  have  cooveyed  the  lands  nndar  tbss* 
titles,  and  no  other ;  but.  2d,  be  admits,  that  bud  the  eoiuls' 
ding  passage  of  the  direction  stood  alone,  the  trwtee*  Bwt, 
according  to  tbe  fixed  rules  of  law,  atteskid  by  various  dect* 
sions,  have  ioserted  in  tbe  conveyance,  provisione  and  restric- 
tions necessary  to  consUtuto  a  "  valid  and  effectoal  entail  ao 
cording  to  the  law  Scotland,"  and  ao  could  not  have  die- 
charged  tbeir  duty  by  inserting  a  set  of  proviaone  and  latric- 
tioDS  which  left  tbe  pursuer,  the  institute,  entirely  free ;  oi, 
by  doing  what  the  summons  oondudes,  convey  them  to  tbe 
pursuer  in  fee-simple. 

Kow,  taking  theumple  view  of  the  omo,  wUt^Todoocatbe 
qnestion  to  on*  of  overruling  tbe  imperulva  foiue  of  the  hid 
parts  of  the  claose.  1  must  say,  that  1  ahooM  hesitate  taadopt 
tbe  conclusion  of  the  Lord  Ordinary.  It  appears  to  joa,  tfast, 
on  every  piinclple  of  law  and  eonnd  logic,  tba  letter  pait  of 
the  clause  must  b»  held  to  be  tbe  imperative  expreuoo  of  the 
will  of  the  truster. 

Mo  doubt  he  directed  the  tmstees  to  iosert  ia  tbe  new  entail 
ell  the  provisions  and  restrictions  of  the  flciginal  entail,  evi- 
dently on  the  supposition  that  he  considered  tiiose  ^ovisiDDS 
and  restrictions  to  be  sufficient  But  be  was  not  satisfled  with 
tliat — be  directed  that  those  provisions  andrestrictioos  sboald  be 
inserted  so  as  to  form  a  valid  tod  eSiectual  entail  aecoidiiv  t« 
the  law  of  Scotland.  Now  can  there  be  a  dottbt,  that  m  tbe 
mind  of  the  truster,  the  latter  diieetion  was  absolute  t  tba 
lands  were  ta  be  entailed  on  the  heir  called,  in  tenus  and 
under  tbe  responsibilities  of  a  valid  entail,  acobrdlng  to  tba  law 
of  Scotland.  And,  accordingly,  tbe  pursner'e  counsel  couid  oot 
evade  the  difficulty,  except  on  the  assumption  that  the  truster 
contemplated  only  one  entail  of  one  estate  held  under  tbe  sMie 
identical  fetters.  But  where  is  there  any  authority  fur  that?  It 
is  not  to  be  found  in  the  trust-deed.  Tbe  truster's  direetiaa  ii, 
not  that  the  fetters  should  be  swdiasM  mi^oneail^ofaBe 
estate;  hut  that  the  fetters  of  tbe  new  entail  of  the  pwdased 
lauds,  should  be  such  as  to  farm  a  valid  entail  accoidiog  to  the 
law  of  Scotland.  And  though,  no  doobt,  the  truster  oiKeuipU- 
ted  tbe  unity  of  tlie  estate,  and  the  identity  of  the  fetters,  for  tae 
good  reason  that  he  eontiikr§d  those  fbtten  to  be  snffleieut ;  tht 
motive  whidi  he  did  express,  was  one  of  a  diffioeat  Undp  aod 
certidnly  as  leuooable,  via.  that  tbe  rigfata  and  inteteau«f  As 
parties  called  to  tbe  succession,  should  be  protected  by  Ibe  feitm 
of  a  strict  entsll.  Mow,  to  hold  that  the  froatmtioo  ot  the  fint 
object,  which  has  now  turned  out  to  be  irrecoociloable  wuhtbe 
second,  Is  to  void  the  second  alti^tlier,  in  fiset  and  lav,  and 
to  alter  the  direction  from  that  expressed  in  tbe  dense  its^, 
into  one  quite  different,  and  which  the  truster  has  not  satpwss 
ed,  appears  to  me  untenable.  I  concdve  that  thetmslees  bmh 
execute  such  a  deed  as  may  keep  the  <dd  estate  ant  new  to- 
gether as  one  estate,  under  tlie  same  identical  fietters,  or  noda 
no  fetters  at  all,  if  it  shall  be  found  that  the  fetters  avptasnd 
in  the  origiual  entail  are  imperfect. 

And  this  leads  me  to  make  one  additional  remark  on  the 
special  circumstances  under  which  the  pretension  *d  tbe  paiiaer 
is  brought  forward.  It  is  no  dlsuovoy  of  tbe  trustees,  that  the 
fetters  which  tbe  truster  considered  to  be  euOcient,  are  na^ 
defective,  and  that,  therefore,  they  are  entitled  to  soppty  tbe 
defects  of  the  original  entail,  by  ins<jrting  altaratieaewfaiohaMy 
render  those  original  entails  binding  entails.  Ttie  initiative  ws* 
the  act  of  the  pursuer  blmselfl  He  by  his  fornix  action  sought 
to  establish,  and  succeeded  in  establishing,  by  suooeasivB  jw^- 
ments  of  this  Court  and  the  House  of  LordS)  Itaat  eke  ftttecs  of 
the  original  entail  were  in  one  eeseutial  partieular — tbe  irritsnt 
clattse  ag^nst  sales— ineflfectnal;  but,  tlieu,  uombiuiag  thaiwitb 
the  operation  of  tlie  act  1 1  ft  IS  Vict.,  it  is  Item  oouoiuded  in  tbe 
present  summons,  as  on  grounds  indisputable,  tlua  tbe  ehole 
fetters  are  swept  away,  and  that  the  estates  of  Balgowan  man 
in  future  be  held  iu  ftie-simple ;  and,  accordingly,  these  eMsikd 
lands  have,  as  staled  in  the  present  summoas,  been  ioUtadi^ 
ferent  parties. 

Mow,  so  standing  mattars,  I  cannot  help  thinking  thai  tin 
conclusions  of  the  present  summons,  taken  along  «ilb  ^ 
narrative  on  which  it  is  founded,  are  little  bettor  UHOLnecu- 
tradiction  in  tunns.  In  truth,  tbe  delay — the  period  uUch 
hut  intervened — between  the  date  of  the  tnut-di^aritiatfaBd 
the  date  of  the  deed  to  be  executed  by  the  tmstijin  ef  ttsrif 
has  made  an  essential  difierenoe  on  tbe  sitoation  andWMis 
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hr  foUowiDfT  littnr&llT  the  form  of  that  fn  the  orfgiDBl  eatati, 
«K  they  eoald  hara  doae  at  the  date  of  the  tniat-deed.  The 
11th  aed  12th  VIot  has  iQterrenfd,  and  has  abiolutely  an. 
ntdled  an  entail  which  pnTiovly  was  only  partiallj  inTalid. 
Suppoae  the  act  11  &  12  Yict.  bad  abolished  altogether  the 
«lti  form  of  entail,  and  snbititated  a  totallj  new  fonn,  I  think 
it  would  have  been  dlfflenlt  to  maintain  that  the  trastees were 
bonod  to  obaurre  the  direotlms  In  the  tmit-deed,  and  were 
debmred  from  adopting  the  new  itatatory  direction  on  wbiefa 
the  mtrlctiTe  olatuca  were  in  future  to  depend.  The  mne 
thing  it  attempted  here.  The  statement  in  the  summoos  is, 
that  the  original  entail  is  gone,  that  the  lands  contained  in  It 
have  been  sold,  and  that  the  tnisteea  are  directed  to  dlq>one 
th«  lands  In  which  thej  inveit  the  tnut-fundi,  under  tlie  pro- 
vMoosandreitilctlonattf.tbe  i^gtoal  enti^  of  Thomas  Oneme, 
■n  M  far  at  tht  tame  may  bt  appHeahU,and  so  as  to  form  a  valid  and 
^tetuat  ndait  aeeorKitg  I0  tie  Um  oj  SeoOand  ;  and  the  couclu- 
sion,  that  the  trustees  are  Ixiiind  to  disponu  these  to  the  pnr- 
«uec  in  fee-simple.  I  think  that  the  legitimate  conclusioo  is 
d  ireotlf  tbo  reverse ;  and  that  as  the  punuer  has  demoustoated 
hy  hia  former  actkHi,  and  the  Tefierence  to  the  act  11  ft  12 
Yict.,  that  there  are  no  means  of  reooDclIlng  the  fetters  of  the 
old  entail  aa  they  stand,  with  a  *<  valid  and  efFectual  entail  ac> 
copdiiig  to  the  law  of  Scotland,"  thoee  obsolete  and  ioefieotive 
fottars  can  no  longer  form  the  limits  of  the  powers  of  the  tros- 
teea.  In  truth,  the  Judgment  obbUned  bj  the  pnrsaer  in  the 
former  action,  seems  to  me  to  remove  all  doubt  as  to  the  duties 
of  the  tnutees.  While  the  fetters  of  the  original  entail  stood 
unchallenged.  It  might  have  been  a  qoestlon  whether  they,  on 
their  own  opinion,  (evidently  contrary  to  that  of  the  truster), 
that  the  former  eotail  was  bad,  were  entitled  to  insert  difierent 
fetters  in  the  deed  they  were  caUed  on  to  execute.  But  now 
when  the  pursoer  biniself  has  proved  that  the  trustees  were 
wrong  in  that  opinion,  it  does  seem  an  extraordinary  propoei- 
tioD  to  say,  that  the  trnetees  are  boond  to  construe  the  words, 
**  80  as  to  form  a  valid  and  effectual  entail  according  to  the  law 
of  Hootland,"  according  to  the  errooeons  opinion  of  the  troster, 
«od  not  according  to  the  authoritative  expodtlon  of  the  law 
itself^  as  obtained  by  the  pursoer  in  his  former  action. 

On  these  grounv,  enforced  sod  illustrated  as  they  have 
betm  by  your  Lordship,  I  think  that  the  Interloontor  of  the 
JU>rd  Ordinary  must  be  altered,  and  the  debnder  aaioUiied  from 
4be  ocMichiiiioos  of  tiie  action. 

j&wd  Gmi»gitmm.—l  shtKild  have  concurred  fo  the  views  of 
yonr  Lordship  If  I  had  oouddered  that  the  tmat-deed  on  which 
tho  question  turns,  contained  an  imperative  direction  on  the 
trustees  to  execute  a  new  and  strict  entail  of  the  lands  to  be 
purcliased  with  the  trust-funds,  not  only  in  terms  of  a  piior 
ttutail  specially  referred  to,  but  also  authorising  every  altera- 
tion and  additional  provision  necessary  to  obviate  objections 
wtaidt  have  emerged  in  the  law  of  entail  dnce  the  date  of  the 
Amst.  Booh  a  deed  posribly  might  be  framed ;  but  it  would 
not  be  easy  to  make  a  new  entail  "  under  all  the  conditions" 
of  an  old  one,  and  framed  with  such  altered  proviuons  us  late 
autfaoritieB  required.  I  liave  never  known  an  example  of  such 
&  deed,  and  cannot  interpret  the  present  as  one  directing  a 
^eed  of  that  deeoription  to  be  executed. 

In  wtecingon  Ae  qnestton,  Imost  assnnu^  what  Iioondstent 
both  with  psohaUUty  and  the  terms  of  the  trost,  that  the  noble 
truster  had  not  the  most  remote  snspidon  that  the  entail  of 
1726  was  liable  to  the  least  flaw  or  objection;  that,  on  the 
cuutraiy,  be  uuuMdefed  it  an  invulnerable setUement;  and  that 
tbe  real  and  only  object  of  the  trust,  was  to  add  the  compara- 
tively InoMMidenable  portion  of  trnst-lands  belongiug  to  tbe 
trustoE  in  fcs-rimpla,  to  the  entaUofthafiuBUlydomBUi,  by  a 
suppilementaiy  entail  in  favour  of  tbe  same  senes  of  heirs,  and 
in  the  same  terms,  at  far  at  tht  tamt  may  be  ^tpUeable,  (1.  •  for 
adapting  it  to  other  luids),  but  agreeable  to  the  import  of  the 
entail  of  1726.  lean  put  no  other  constmcUon  on  tlie  fourth 
direotfon  of  the  btust*deod. 

And  here  we  must  call  to  mind  certi^  classei  of  analiwonB 
caasa  which  aHord  Imptniant  materials  for  the  dedtion  of  the 
present  While  there  aro  various  preoedentg  In  which  heln 
uf  entidl  have  left  large  penooal  funds  invested  in  trust,  to  be 
added  to  an  anciently  entitiled  estate,  we  have  other  cases 
where  individuals,  architects  of  their  own  fortune,  have  left  a 
gieat  ticaanre  to  trustees  to  found  a  famlly-for  the  first  time, 
lUKt  fo  be  settied  in  strict  entail  on  a  definite  series  of  heirs 
<-xpeMed  to  endure  for  ever.  In  tbe  latter  class  of  cases,  (to 
which  bdoug  Guming.  10th  July  188:!,  Campbell,  12th  May 


1888,  and  Stirling,  80th  November  1888),  the  Court  held 
trustees  enlltied  and  bound  to  execute  a  etrict  entail,  with 
every  clause  required  in  tho  latest  and  best  practice,  to  save 
the  estates  from  saled,  debt,  and  alteration  of  tbe  order  of  sue 
cession. 

The  present  case  obvioufily  does  not  foil  within  that  class,  as 
the  tmst-pn^wrties  here  held  were  not  to  be  enjoyed  per  w,  bat 
to  be  J(^ed  with  a  mnoh  larger  estate,  and  to  be  settled  eot- 
JormtaalongpremouMlgtnitingtailemeiU.  In  casts  of  tiiatdass, 
it  appears  to  me  to  be  generally  presumable,  that  the  trusters 
mean  the  newly  entailed  i-states  to  stand  on  titles  as  nearly 
identieal  in  clauneu,  style  and  provisions,  with  the  original 
entail,  as  may  be  practicuble  and  applicable  in  a  new  deed 
tauumitting  msip  eiAjlcte. 

On  the  best  ooosidunition  that  I  can  give  the  present  case, 
it  fidls  within  the  last  category ;  and  there  is  uo  valid  or  feasible 
consideration  for  placing  it  in  any  other.  At  the  date  of  tbe 
original  trust.  Lord  Lyiiedocb  evidently  had  no  more  doubt 
of  the  validity  of  the  entail  of  1720,  than  of  bis  own  existence. 
Neither  had  his  agents.  Tb^r  object  was  to  add  newly  ac- 
qoind  lands  to  tiie  oU  entail.  What,  then,  was  the  natural 
course  for  them  to  punme  f  The  fourth  directi'^n  of  the  truss 
itf  idmple  and  clear,  whereby  the  trustees  were  directed  to  exe- 
cute, at  the  period  specified,  a  new  or  supplementary  entail, 
"  under  all  the  coaditioos,  provisions,  and  clauses  prohibitory. 
Irritant  and  resolutive,  in  the  taid  deed  of  entail  eonlaintdt  so  for 
as  tbe  same  may  be  applicable,"  &a 

1  am  aware  the  clause  does  not  stop  here ;  bnt  It  is  amplified 
by  the  few  ex^tical  words  to  tbe  effiict,  **  so  as  to  form  a  vaUd 
and  ^edutd  entiiU  ac-curding  to  the  law  of  Scotland."  Sorely, 
however,  this  did  nut  imply  that  the  trmtees  were  to  change 
and  alter  any  clauses  of  the  deed  of  1726,  alruedy  deemed  per* 
feet.  It  was  no  more  than  a  deciamtioQ  of  the  coofideoce 
which  the  granter  or  fiamer  of  the  trust-deed  had  in  tbe  unas- 
sailable efficacy  of  the  entidl  of  1726.  It  is  nothing  else,  and 
might  hare  been  ej^>ressed  with  equal  elcamess  in  other  terms, 
as  by  his  adding,  "  whereby,  by  adtmting  the  deed  of  1726,  tbe 
trust-lands  will  be  settled  in  a  valid  and  effitctual  entidl,  ac- 
cording to  tbe  law  of  Hcotiand." 

It  is  aifcued  as  if  these  words  implied  a  power  given  to  the 
trwtees  to  execute  an  entail  that  should  be  valid  and  effectual 
according  to  the  law  at  lattat  atpMmM,  though  d^erent  in  their 
e><8ential  clause  Aom  the  entail  of  1726.  It  u  not  easy  to  find 
either  grounds  or  legal  expressions  to  import  that  extraonii- 
nary  interpretation.  No  doobt  a  trust-deed  might  have  been 
framed  by  a  truster,  who  anticipated  and  foresaw  the  nice  and 
critical  distinctions  recoguist-d  in  tbe  law  of  eotail  duting  the 
last  fifty  years,  to  give  alternative  directfons  as  to  any  new 
titie.  But  tlie  trust<deed  here  shews  that  tbe  truster  had  no 
suspidon  ot  the  iavalidlty  of  the  ent^  of  1726 ;  and  he  could 
not,  without  the  gift  of  propheoyf  have  given  the  direction 
im^oed  by  tbe  defenders. 

Holding  the  direction  to  have  been,  in  substence  and  in 
reality,  a  direction  to  execute  an  entail  •*  under  all  tbe  condi- 
tions, provisfons,  and  clauses  of  the  entiUl  of  1726,"  tlie  osse 
is  at  an  end.  For  these  provisions  have  been  fimnd,  both  by 
this  Court  and  by  the  Court  of  highest  resort,  to  be  ioefiectnal 
to  constitute  a  valid  entail  according  to  tbe  law  of  Scotland ; 
and  tbe  trusteee  could  never  be  mjted  to  execute  an  entail, 
which  if  put  on  record  like  tbe  entful  of  1726,  would  bo  sub- 
ject  to  reduction  next  day. 

Tbe  defenders,  however,  attempted  to  meet  that  objection 
by  ailing,  that  they  could  ohvititt.'  it  by  framing  a  deed  under 
all  tbe  conditions,  provisions,  and  clausra  of  the  deed  of  17^, 
and  thereafter  insert  another  irritofit  clause,  remedying  tbe 
Inaccurate  phraseology  of  the  entail  ot  1726.  It  u  rather 
thought  that  this  the  chief  plea  againut  the  Interloontor,  rests 
on  a  follacy,  and  is  altogether  untenable  and  inadnusdble  on 
the  following  grounds : — 

In  theflrst  place,  anentailin  the  termsand  of  the  structure  pro- 
posed, if  it  contained  the  irritant  clause  both  in  its  original  terms, 
and  in  a  dlfTenint  and  torreeted  farm,  would  be  plainly  an  inco- 
herent and  contradictory  deed.  The  proposition  seems  to  pro- 
ceed on  the  notion,  that  the  new  enteil  might  contain  a  copy 
of  the  clauBM  of  the  ent^l  of  1720,  and  subsequently  insert 
another  and  a  corrected  irritant  clause  in  the  same  title.  But 
that  would  not  beoompetent.  Tbe  direction  of  tbe  truvt-deed 
was  to  grant  the  new  entail  vadtr  all  the  emditiont  and  ciseMf 
of  tiie  entail  of  1726.  "l'^***  biw^;|u^  l^lii^l^ 
ae  nmKrifffu  <if  the  grmt,  and  not^eRiy  oqnra  as  a  nsnin-a 
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of  the  tennti  of  the  conveyance  of  1726.  Bat  if  a  deed  Is  grant. 
«d  aoder  the  conditions  of  a  certain  prior  title,  and  if  d^ermt 
conditions  be  added  and  inserted,  in  a  subseqnent  part  of  the 
same  d«ed,  to  contradict  It,  it  wotUd  nulli^r  itselt  There  ii  no 
examine  of  a  daed  w>  fimmed,  hafiog  bean  eTer  admitted  fn 
praetice. 

S.  It  has  been  shewn,  on  gronnds  which  need  not  be  re- 
peated, that  neitlier  the  truster,  not  the  oonTe  jaooen  who  acted 
for  him  at  the  date  of  the  trust,  had  any  idea  that  any  altera- 
tion was  neceesary,  in  the  entail  of  1726,  to  strengthen  its  vali- 
dly. They  belie  red  it  perfect,  and  that  it  required  no  correc- 
tion ;  tat  when  the  new  entail  was  executed  In  teima  ot  tba 
entail  ot  17S6.  It  was  confidently  supposed  the  lands  would 
etand  on  a  Talld  antl  impr^able  title  of  entail,  according  to 
the  law  of  Soittand,  which  might  have  been  endaogeredt  bat 
coald  not  be  improved,  by  iteration.  His  intention  naulfestlr 
was,  that  the  tnisteos  should  not  go  beyond  that  primacy  entai^ 
In  the  supplementary  deed. 

S.  Wen  the  deEondei^  ^eMSUtdnedivlittive  to  the  tiuat- 
ftinds  now  at  issne»  it  wonld,  under  the  altered  ciccnmstanoM 
of  the  ptevions  titles  of  1726,  lead  to  a  lesnlt  not  only  not 
anticipated  liy  the  trotter,  bnt  manifestly  contrary  to  his  views 
and  intention,  as  far  as  these  can  be  traced  or  inferred.  The 
lands  contained  in  the  entail  of  1726,  as  explained  in  debate, 
notorioosly  exceeded  in  valoe  the  tnist.propertie8,  to  an 
amount wbicli renden oompariacm unnecenary.  Nowatroster 
m^bt  desire  to  make  an  audition  to  the  principal  estate  when 
^t  was  certain  to  be  preserved ;  but  had  the  principal  entul 
l>een  anticipated  as  rulneiable,  it  is  to  tlie  lost  degree  improba- 
ble, that  the  gallantPeer  would  have  wished  such  a  fragment  of 
his  property  as  the  trust-lands,  to  beHttledpndperpetoatedu 
the  inheritance  of  his  family. 

On  all  these  grounds,  I  agree  generally  In  the  views  of  the 
Lord  Ordinary,  and  am  constrained  to  differ  from  yoor  Lord 
ships. 

Lord  Ivory. — I  concnr  with  the  majority  of  the  Court,  and 
after  the  very  dlstinot  jadgments  which  liave  been  delivered, 
very  little  remains  for  me  to  add. 

Tlie  question  we  have  to  determine  is  a  very  narrow  one. 
Zt  Is,  whether  the  direction  refeiring  to  the  old  entail  of  1726, 
is  to  be  read  so  strictiy  u  to  defbat  its  own  olject.  Had  the 
direction  been,  that  the  entail  of  1726  was  not  to  be  taken  as 
a  model,  but  to  be  repeated  in  all  Its  clauses,  then  there  could 
have  been  no  doubt  that  the  pnrsoer's  argument  must  pre- 
vM.  Bnt  the  clause  is  so  framed  as  to  occuion  a  conflict  be- 
tween one  of  its  members  and  the  other.  If,  in  reading  it,  we 
atop  st  a  certain  point,  it  Is  quite  clear  that  the  origlnid  entail 
is  to  be  ezclasively  adopted.  Bat  If  we  read  farther,  we  find 
that  the  trusteee  are  directed  to  make  a  good  and  effectual 
entail  according  to  the  law  of  Scotland. 

There  being,  therefore,  an  ambiguity  in  the  clause  we  have 
to  construe,  it  seems  to  me  that  we  must  take  the  intention 
of  the  grantor  as  the  means  of  resolving  it.  Now,  the  inten- 
tion is  quite  clear — vis.  to  make  a  good  entail  In  every  view 
which  can  be  taken  of  the  deed,  it  seems  quite  dear  that  tho 
gnuitflT  had  no  intention  to  give  the  estate  in  fee-dmple  to 
the  pursuer.  These  are  the  two  points  within  which  we  find 
the  tilements  necessary  for  the  decisIoQ  of  this  question. 

The  substantial  object  of  the  tmster  was  to  entail  the  sal>' 
jects  on  the  heirs  he  names.  There  may  be  a  defect  in  the 
machinery  which  he  had  in  his  mind,  as  requinte  to  carry 
out  tho  object  which  he  contemplated.  Sntail  was  plainly  the 
end  in  view,  and/M.nfl^  the  result  to  be  avcMed. 

Now,lf  there  be  aeoUision  between  the  end  In  view  and  the 
mode  of  carrying  it  into  effect,  I  have  no  difBcnIty  as  to  which 
of  tho  two  should  preponderate.  If  one  of  these  two  is  to  go 
to  the  wall,  it  Is  the  pnrpose  of  the  maker  which  yon  must  re- 
spect ;  it  is  the  machinenr  intended  to  carry  that  purpoM  into 
efi^  with  which  alone  uberties  are  to  be  taken. 

But,  as  Z  read  this  deed,  there  Is  no  difficulty.  The  truster 
Inserts  a  c^ise  directing  the  trustees  to  take  the  entail  of 
1726  so  Cur  as  applicable,  but  so  as  to  make  a  strict  and  valid 
entail  according  to  the  law  of  Scotland.  The  trustees  are  not 
to  insert  any  new  conditions,  and  no  new  prohlbitioni.  ^11 
this  is  part  of  the  object  which  he  wished  to  1m  carried  through. 
But  when  you  come  to  deal  with  Uie  fettering  clauses,  then 
ytra  are  dealing  with  the  means  wfalcb  the  truster  considered 
uecesearr  to  that  end.  When  you  Itsave  the  oonditious,  the 
destination  and  pn^iibitions,  then  you  get  beyond  the  o^ect 
pf  the  tnater,  and  you  reach  the  tneaos  by  which  be  proposed 


to  accomplish  thiU  object  Now,  I  think  yon  are  not  entitled 
to  defeat  the  object  by  a  judaJcal  construction  of  the  mode  is 
which  the  object  is  to  be  fulfilled.  In  a  question  of  intenties,  I 
could  more  readily  have  understood  the  pursuer  had  he  oontou 
ded,  that  the  direction  was  so  fhimed  that  it*  two  parts  aeo. 
tralised  one  another.  It  might  have  been  contendod  that  tits 
words,  'valid  and  strict  entail  aocording  to  the  law  ofScotiiwI,' 
made  a  fee-simple  conveyance  Impossible;  and  that  the  rd*. 
rence  to  the  old  deed  of  entail  made  an  entailed  cooveyaDce 
equally  impossible,  and  that  the  whole  most  tberofnre  be  held 
as  not  albcted  by  any  entail  at  all.  But  I  cannot  adopt  the 
coooiusion,  that  he  is  entitied  to  a  coov^anoe  in  fbe-ski^la 

Alter^  Bustain  d^enca,  and  assoi&ie. 

PuBsoca's  AtnBittm.--Bnnni  sl  Bank  of  SootlaBi^  Dbcl 
14, 1888. 

DxrUDBBs'  AuTHOBinxs. — M'Allister  v.  M'AUister,  June  2&, 
1827;  Coming  ff. Cuming,  10  8.D. 804;  Campbell o.  Campbell, 
Hay  17, 1886 ;  Stiriing  v.  StirUug's  Tmstee^  Not.  80^  18»; 
Bprot  9.  Uprot,  May  22, 182& 

Lord  Ordinary,  Wood.— itet  Penney,  Dean,  Dondas ;  Dandss 
&  Wilson,  0.8.  AgeaU.~~AU.  Dean  of  Faculty  (IngllsX  Neavcs, 
Moir;  Murray  &  Ferrier,  W.S.  Asmf.-~W,  Olerk.-0FM.) 


18th  March  1853. 
FiBsi  DmsKur. 
KoBBBT  HoTOHUON  and  others^  Punuenj  v.  Mo. 
Ahdbbsok's  Tbdstkbs  and  others^  Defiatden. 
Legacy— Provitiont  to  Children — VestlDg — Fee  and  IjfereM— 
Trust — Personsl  Bnr — Diicbsrge — A  father,  gubi*qiumt  » 
the  death  of  ki$  daughter  M,  executed  a  trust-ietttement,  dtrtel- 
ing  All  rruv/eei  to  let  apart  for  each  of  hi*  vaviving  dmughten, 
and  their  children  reepeetivefy  in  fee,  tha  sum  nf  £1500,  vtd 
declaring  that  mch  fumt  a$  might  be  paid  bg  him  to  any  of  the 
daughters,  and  were  vouched  by  receipt,  or  entered  to  f  Aver  dMt 
in  hie  boi^,  $hould  be  held  in  pro  lanto  of  prwiann.  Fn- 
viom  to  kerdtatktthgtnuUrimidi^aud  to  hit  Jmugkitr  M, 
heritabU  nUtJ*et$  vabud  at  £1000,  and  that  swa  Ac  saCcntrf  1« 
her  debit  in  hie  bookt,  at  "to  oennmC  ^pelrtemjp.**    Oa  At 
truiter't  deatA— Held  that  the  tettmiemt  eo^ftrrtd  Mpm  ftt 
ekiidrmefM^tkefet  ^£1900  aa  a  ttparale  e$tale  aitogulher 
diatinet  from  their  wuMher,  and,  therefore,  that  the  pmymtnl 
made  to  her  woe  not  to  be  deducted  in  the  dietribmtiom  e^  the 
estate,  and  that  the  claim  of. her  children  for  the  amount  kwi 
barred  by  their  having  granted  dischargee,  or  accepted  of  inlt- 
rest,  on  the  footing  that  their  provisiont  were  of  lest  amount. 

The  late  John  Hutchison,  on  16th  December  1640, 
executed  a  trust-diBpoaitioo  and  settlemtjnt,  by  which  he 
conveyed  to  his  wife  and  his  Bon^  as  trustees,  his  whole 
property,  heritable  and  moreabb.  The  trnst-pupoBes 
were — 

lafL  For  payment  of  debts.  2rf.  That  the  trustees  ^tikfei- 
cnre  to  Mrs.  EUsatwth  Morrison,  my  spouse.  In  liferent,  tor  her 
liferent  use  only,  the  dwelling- house  of  CairagnU,  with  thegv* 
den ;"  and  also  deliver  over  to  her,  as  her  own  absolute  propstty. 
the  whole  household  furnitnre,  &o.,  with  a  free  lifttrentaanolty 
rf  £160,  by  equal  portions,  at  Whitsunday  and  Martinmas  tv> 
ginning  the  firBfcbalf<year'»paymentatthefirstof  tbeKtenu 
which  au31  happen  six  months  after  my  death,  for  the  hdCyssr 
sncoeedlog,  and  so  to  continue  during  her  lif^  "  iWlio,  That 
they  iball  set  apart  and  secure  to  each  of  my  daaghter^  Hat;, 
ElizalMth,  Katharine,  Ann  and  Jean  Hntchison  in  UfiKent,  snd 
their  children  respectivsly  in  fee,  the  sum  of  £1600Btertiog,to 
bear  interest  from  the  first  Whitsunday  or  Mortiomas  six 
months  after  my  decease^  bnt  always  wlUi  and  under  ttrisspt* 
cial  condition,  vis.  That  as  these  providuis  are  intended  br 
the  particular  or  personal  benefit  of  my  danght«TS  and  th^ 
children,  so  the  same  are  to  be  nowise  subject  to  the/i»«Mr<h' 
of  their  husbands,  or  to  the  debts  or  deeds  of  any  or  tMier  of 
them,  or  the  diligence  of  their  creditors ;  and  tho  receipMof 
my  daughters  themselves,  and  of  their  chUdren  aooontftagte 
their  Mvsial  rights  of  liferent  and  fee,  wlbaU  be  saffigliaKw- 
nomtion  to  my  trustees,  wltiumt  thajwoeatt^  «f  aw  oNuet 
or  acquittance  by  thelrmendhnbbidb-^^M 
shall  pay  and  di^  tiiM^sKSrfByCT^iKWMg**''' 
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rest  and  penoDal,  hereby  diapMied.  amoiigHt  my  mdb,  the  said 
Itobert,  James,  Alexander,  William,  Oeorge  and  John  Hutchison, 
equally  between  them,  share  and  Rhare  alike ;  It  being  under- 
stood,  and  hereby  epeciallyprovided  and  declared,  tfast  whatever 
Fum  or  soma  haTe  already  been  paid,  or  may  in  my  lifetime 
hereafter  be  paid,  to  any  oreltherofmysald children, whether 
Bona  or  daughters,  and  vouched  by  receipt  or  other  written 
docameDt,  or  entered  to  thvir  debit  in  my  ledger  or  other  ac- 
count book,  shall  be  held  and  accounted  (without  reckoning 
interest  thereon)  as  so  much  of  the  proviuon  filling  to  such 
child  or  children  under  this  deed  of  settlement ;  and  daclarinir 
tnrther,  that  the  said  provitions  both  to  wife  and  children  shall 
be  in  full  satisfiwtion  to  them  respectively  pf  every  provision, 
legal  or  conventional,  that  they  could  a^  or  demand  by  and 
through  my  decease  any  manner  o£  way." 

Tke  troster  died  in  March  1843.  He  was  predeceased 
hy  his  daughter  Mary,  wife  of  George  Aibathnot,  who 
died  ia  18^7,  loaving  five  children. 

In  October  1823,  the  truster  had  executed  a  dis- 
poakion,  by  which,  on  occasion  of  her  marria^  with  Mr. 
Arbakhnot,  he  conveyed  to  his  daughter  Mary,  and  her 
heira  and  assignees,  a  house  amd  grounds  in  Peterhead, 
-which  he  had  purchased  for  JEBOO,  (to  which  he  added  a 
piece  of  gardes  ground) ,  and  on  which  hoose  he  afterwards 
expended  some  money  in  improvements.  Of  same  date 
with  the  disposition,  Mrs.  Hutchison  granted  an  acknow- 
ledgment to  her  father,  by  which  she  declared  that  the 
conveyance  had  been  made  to  her  "  in  consideration  of 
the  valne  of  the  sum  of  XlOOO  to  account,  or  in  part  of 
patrimony."  The  truster  also  made,  in  his  own  hand- 
writing, an  eatiy  in  a  book  titled,  "  Account  of  money 
advanced  my  children  at  di&rent  times  as  patrimony,  as 
per  thdr  reoemte,"  under  an  account  titled,  "  Mary  Hut- 
chison, my  ddest  daughter,"  in  the  following  terms  : — 

1823,  Oct.  29.  To  tier  receipt  for  house  and  ground 
AS  described  in  the  receipt,  value  to  account  of  patrimony, 
ilOOO." 

I1ie  present  was  an  action  of  mnltiplepoinding  and 
exoneration  at  the  instance  of  Hutchison's  Trustees,  the 
competing  claimants  being  Robert  Hutchison  and  others, 
the  sons  of  the  truster,  and  the  children  of  Maiy  Hut- 
chison. 

The  truster's  sons  claimed  the  remdue  of  the  estate 
after  ^yment  to  each  of  thu  daughters,  or  their  repre- 
sentatives, of  XloOO,  under  deduction  from  Mary  Hut- 
x^hison's  share,  of  ^1000  paid  to  her  on  her  marriage. 
And  they  pleaded,  that,  at  any  rate,  three  of  her  children 
who  had  granted  disohargea  to  the  trustees  on  payment 
of  £100  each,  and  SibilU  Arbuthnot,  who  had  for  two 
^eaa  aoo^ited  of  interest  on  i£lOO  as  the  amount  of  thdr 
provinoDs,  were  thereby  barred  from  indstingfor  further 
payment. 

Ou  the  other  hand,  Mrs.  Hutchison's  four  surviving 
children,  and  the  trustees  of  the  late  Mrs.  Elizabeth  Ar- 
buthnot or  Anderson,  her  fiflh  child,  claimed  payment 
of  j£300  each  in  full  of  their  provirions, — those  who  had 
granted  discharges  and  accepted  of  interest,  maintuning 
that,  having  done  so  in  ignorance  of  thdr  l^jal  rightly  the 
same  formed  no  bar  to  ueir  olaim. 

The  Lord  Ordinary,  on  7th  Feb.  1S51,  pronounced 

tho  following  interlocutor: — 

" Finds,  that  according  to  the  sound  oonstmotton of  tbesidd 
deed,  the  fee  of  tho  £1mK>  provision,  thereby  settled  by  the 
testator  upon  the  cliildren  of  his  daughter  Mary,  mnst  be  taken 
and  held  to  infer  a  distinct  and  several  estate  in  the  said  chil- 
dren,  as  of  their  own  right,  altogether  apart  from  and  inde- 
pendent  of  their  mother,  and,  tberefDre,  that  the  reddoary 
l«gat««  are  not  enUtled  to  bare  the  previotts  advance  of  SIHOO, 
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made  by  the  testator  to  his  said  daughter  Mary  in  her  llftitime, 
either  set  ofi  pro  tanto  ag^nst  the  SEuae,  or  deducted  therefrom 
in  the  distribution  of  the  general  succession :  fiepels  the  claim 
and  whole  pleas  maintained  for  the  reddoary  legatees,  so  &r 
as  they  are  opposed  to,  or  in  any  resptict  at  variance  with,  the 
rights  of  the  eaid  children,  or  any  of  them,  as  above  found ; 
and  especially  finds,  tliat  the  said  childreu  are  nowise  barreil 
(Irom  still  insisting  to  be  preferred  according  to  the  full  measure 
of  their  legal  rights,  as  said  is),  in  respect  of  their  having  either 
accepted^  latere^  or  granted  discharges  to  the  tmstera  of  the 
testator,  oo  the  footing  (mistaken  in  law)  that  their  provisionB 
as  given  by  the  settlement,  were  tmly  of  less  amount  than  has 
now  been  decided :  Banks  and  prefers  accordingly  the  several 
claimuits,  Mrs.  Ellissbeth  Arbuthnot,  or  Anderson's  Tmstees, 
James  ArbuUinot  jun.,  John  George  Arbuthnot,  William  Bo- 
bert  Arbathnot,  and  HiB&  Sibella  Arbuthnot,  sivwUdUr  and 
prmo  heo,  In  teems  of  thttt  leapeotive  daima ;  and  ranks  and 
prefus  tba  claimants  Bobert  Hutchistm  and  others,  the  red- 
doary legatees,  to  the  reddue  of  the  estate  only  Memdo  toco, 
and  in  so  fiur  as  there  shall  remain  a  free  rendne,  after  satis, 
faction  and  payment  to  the  siud  other  parties,  in  terms  of  the 
present  judgment,  and  decerns:  Finds  the  said  residuary  lega- 
tees liable  in  the  expenses  of  the  present  discussiotL 

"  A^ott.— The  Lord  Urdinaij,  after  the  cases  of  Fiaker,  8th 
Feb.  1889,  and  Ewan,  10th  Jnly  1828,  and  CeUysr,  8tb  July 
1883,  cannot  hold  the  first  main  branch  of  this  decision  to  Iw 
other  than  a  clear  matter.  It  is  all  the  stronger,  that  the  tes- 
tator's daughter  Mary  was  dead,  and  known  by  him  to  be  so 
at  the  date  of  the  settlement.  But  suppose  she  had  been  slive, 
had  afterwards  survived  the  testator,  and  had  then,  repudiat- 
ing her  liferent  under  the  deed,  betaken  hemdf  to  her  legal 
right  of  UgiHm,  the  case  would  have  been  IdenUcal  with  those 
referred  to,  and  the  testator's  gnindcliitdren  would  have  had 
their  fee  entire  and  unaffected.  In  point  of  principle,  there  is 
nothing  to  support  a  diffureut  result,  as  the  case  stands,  but 
rather  the  reverse.  In  truth,  the  deed  itself  spealu,  in  this 
very  clause,  of  the  testator's  dangbteni  and  their  children  talE- 
iog  '  according  to  tbeirseveialri^tsirfliferentand  fee,' thereby 
expressly  separating  between  the  prorldoos  respectively  con- 
ferred  upon  each,  as  constituting  perfectly  distinct  and  several 
interests  and  estates. 

"  As  regards  the  secondary  question  raised  by  the  reaidnaTy 
legatees  upon  the  supposed  diiehaige,  by  the  other  competing 
claimants,  of  what  was  tmly  their  just  rights  under  the  settle- 
ment, through  their  having  accepted  a  smaller  amount  of  in- 
terrat  and  principal  In  respect  tiiereo^  than  they  were  actually 
entitled  to,  it  is  sufficient  that  there  was  no  intention  gratui- 
tondy  to  renonnce  or  give  away  anything  contemplated  or 
known  to  exist  as  matter  of  legal  right ;  tha,i  what  was  done 
was  plainly,  upon  both  sides,  done  in  mistake  and  igooranco 
of  wliat  was  really  tiio  sound  const  ruction  and  legal  effect  of 
the  settlement ;  and  that,  at  all  events,  nothing  of  this  kind 
merely  paadng  in  the  course  of  ordioaiy  administration  be- 
tween the  trustees  under  the  setUement  and  certain  of  their 
conrtltuents,  whctie  interests,  not  leas  than  those  of  the  residu- 
ary l^tees,  they  were  bound  impartially  and  absolutely  to 
protect,  can  at  all  be  founded  on  as  oonforring,  or  as  having 
been  Intended  to  confer,  a  contnvry  right  npon  any  one." 

Bobert  Hutchison  and  others  reclaimed,  andpleaded^ 
The  tmst^leed  did  not  create  a  separate  estate  of  life- 
rent in  the  mother,  and  of  fee  in  the  children,  but  one 
estate,  combined  of  fee  and  liferent  in  the  mother. 
There  were  no  restrictive  words,  such  tA '  allenarly/  to 
shew  that  the  proviuon  to  the  mother  was  one  of  lifb- 
rent;  and  yet  the  trust  created  was  not  of  such  a  nature 
as  to  superaede  the  necesuty  for  such  restrictive  terms. 
Accordinglyj  in  regard  to  the  widow's  provision,  which 
was  a  mere  liferent,  the  word  '  onV  was  used. — Wil- 
liamson V.  Cochran,  28th  June  1828. 

Lord  AvMfeafw— We  must  decide  this  question  on  the  tenns 
of  tiie  tnist.deed.  I  think  thu  truster  deariy  gives  wily  a  li^ 
rent  to  his  daughters.  Now,  in  the  cases  quoted  by  the  Lord 
Ordinary,  it  was  held,  on  principles  that  cannot  be  qoestioned, 
that  a  liferent  and  fee  are  distinct  estates,  uniting  separate 
interests,  the  estate  of  the  liferenter  only  l>eiog  a&ctable  by 
bis  acts  or  ot^^tions.  The  word  '  allenarly'  was  not  necsssary 
to  restrict  the  mother-s  righ^i^i»e^%;aUd>@M@>^l6>> 
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tnitt^  ud  not  a  d«ed  of  direct  conveyiince  to  children,  and 
must  be  ooDstmed  accordingly.  Then  the  question  comes  to 
be.  What  was  the  iotentkm  of  the  truster  in  reference  to  these 
deductions?  Did  he  mean  them  to  fall  on  the  fee  or  the  life- 
rent f  The  clause  is  not  so  dear  as  might  have  been  desired  ; 
bat,  taking  it  along  with  the  previous  clause,  which  creates 
•mly  a  U^ent  in  the  children,  and  a  fee  in  the  grandchildren, 
I  do  not  find  it  said  tlut  the  provisions  of  the  ftrandcbildien 
are  Co  auffer  deduction.   I  am  therefore  for  adhering. 

Lord  FuUerton. — I  am  of  the  same  opinion.  The  qaestlon  is 
siniplyt  What  dtes  this  deed  express  r  I  cannot  take  tJie 
view,  that  the  truster  created,  not  a  liferent  In  the  daughters 
and  a  fee  in  iJie  grandchildren,  bat  one  right  of  liferent  and  fee 
comlHited,  such,  that  tx>th  liferent  and  fee  went  to  tlte  daughters. 
The  term  *  allenarlT*  was  nut  neeessary,  since  there  was  a  trvst 
created  for  protection  of  the  rights  bttth  of  Hferenter  end  flar.- 
I  must  bold,  therefore,  that  two  provisions  were  msde,  and 
if  that  be  so,  the  deductions  cannot  possibly  be  claimed  on  the 
flu's  eliare.  but  from  tliat  of  the  parly  who  got  the  money. 

J.9Pd  Ivory.—  I  remain  of  my  former  opinion. 

Jtord  Cumn^am  absent.  . 

Lord  Oriinarjf,  Ivory. — A<i.  Gordon ;  JoIHe,  Strong  and 
Henry,  W.8.  Ai/ialt.-^It.  Deas,  Douglas ;  Douglas  anil  John- 
atoD,  W&AsmtlM.-~L.  CUrk^Vt.Q.t.) 


I9th  JTanA  1853. 
Sbooxd  DmaioH. 
ViLUBES  La  Todohe  Hatton,  Suspender,  v.  Bock- 
master  &  Co.,  &  Mandatory,  Respondents. 

Proof — Process — The  de/tnder  in  an  Inferior  Court  action  for 
jiagnunt,  relied  upon  an  account  of  furni»king»  produced  by  a 
haver,  but  which  was  not  verified  by  the  depotUion  of  any  wU- 
nen.  •  T%e  account  wom  not  objected  to  ^  the  pureuer  as  not 
verified,  either  before  the  Sheriff  tubUituU  or  the  Sheriff, 
depute.  Judgment  having  been  pronouneed  tgainit  the  d^en- 
der,  ke  tmepended,  and  propoeed  in  the  mupemion  to  verify 
the  account — Beld  that  he  vae  not  precluded  from  doing  to 
on  payment  of  certain  expeneet;  but  that  he  wtu  not  bound  to 
pay  the  fell  eximnaee  incurred  by  the  puriuert  {retpondentt) 
both  in  lite  Inferior  Court  and  in  the  Court  of  Seaiion. 

This  was  a  sospeDaton  of  a  decree  by  the  Sheriff  of 
Edioborgh,  proDotmced  tn  an  action  at  the  instaoce  of 
the  respoBdents,  who  were  tailors  in  Dublia.  The'  siu- 
pender  was  an  ensiga  in  the  First  Roy^  re^ment. 

The  olgect  of  the  action  was  to  recover  payment  of 
an  account  of  fnmishingB  made  by  the  respondents  to 
the  saspeoder  in  Dublin.  At  the  date  of  the  action, 
the  suspender's  regiment  was  quartered  in  Kdinbnrgh 
Castle. 

The  suspender  pleaded  in  defence,  that  at  the  date  of 
the  furnishings,  he  was  a  minor ;  that  the  furnishings 
were  unnecessary,  and  extravagantly  charged;  and  that, 
at  their  date,  he  had  been  supplied  by  the  respondents' 
establishment  in  Edinbnr^,  to  the  same  amoont,  or 
nearly  so,  with  furnishings  of  the  same  kind  as  those 
libeUed. 

The  respondents  domed  any  knowledge  of  the  Air- 
nishings  in  Edinburgh,  or  that  the  Edinburgh  firm  of 
Buokmaster  &  Co.  was  the  same  concern  as  theirs. 

The  (|ue8tion  thus  arose,  whether  the  account  libelled 
was  to  be  considered  together  with  the  account  of  Buck- 
master  &  Co.  of  Edinburgh,  or  whether  the  latter  was 
te  be  put  out  of  view  altogether.  ' 

With  reference  to  this  point,  the  suspender  examined 
as  a  haver,  Patrick  Thompson,  manager  of  the  firm  of 
Buckmaster  &  Co.  of  E^dinburgh.  Thompson  pro- 
duced an  excerpt  from  the  ledger  of  the  Edinburgh 
firm ;  but  neither  he  nor  any  other  witness  was  asked 


whether  the  articles  specified  in  the  ezoerpb  wexa  actually 

fVirniahed. 

A  proof  having  been  led  as  to  the  necessity  at  the 
furnishings^  the  Sheriff-substitute  found  the  defender 
liable,  with  certain  exceptions.  The  note  of  the  She- 
riff-substitute, so  far  as  bearing  on  the  account  of 
Buckmaster  &  Co.  of  Edinburgh,  was  in  the  following 
terms; — 

"  Ifoie. — ^The  pursuers'  witnesses  prove,  no  doubt,  thmt  the 
articles  in  the  account  sued  on  were  necessaries,  if^  twsides 
tliem,  the  defender  had  not  been  otherwise  supplied  than  with 
the  fbmishingt  in  the  accoant  No.  IS  of  process.  But  these 
witnesses  are  not  awkre  of  the  fsct,  that  tlte  defbmler  vaa  sup- 
plied with  the  artldes  contained  in  the  account  to  Messrv. 
Buckmaster  of  Edinburgh.  The  only  witness  adduced  sniv 
Beqnent  to  tlie  recovery  of  this  account,  is  Mnjor  Tullocfa,  who, 
looking  at  the  three  accounts,  gives  it  as  liis  opinion,  duU  cer. 
tatii  items  in  the  one  sued  on  were  not  necessaries." 

Mutual  reclaiming  petitions  were  lodged,  ag^ipst  the 
judgment  of  the  Sheriff-substitute,  in  which,  aad  in  tka 
mutual  answers,  it  was  assnmed  that  tho  Edinburgh 
account  had  been  sufficiently  verified, — the  respondents 
objecting  to  its  relevancy  in  the  action. 

On  appeal,  the  Sheriff  (Gfodon)  adhered,  with  nnoos 
findings,  and,  tn<er  afta,  the  f<dlowing : — 

"  Finds  also,  that  according  to  the  said  law  [of  Ireland]  It  was 
competent  to  the  defender  to  tebnt  the  proof  un  the  part  of  the 
pursuers,  that  the  furnishings  made  by  them  were  necessary, 
by  provii^t  that  he  liad  been  already,  or  at  the  same  time,  saffi- 
ciently  provided  with  the  like  furnishiDgs  elsewhere,. and  that 
even  although  tlie  pursuers  were  ignorant  of  that  fact ;  bat 
finds  that  the  defender,  as  a  litigant  in  this  -Court,  is  boand  to 
follow  the  roles  of  pleadings  and  forms  of  process  obaerred 
therein :  Finds  that  it  was  iocumbent  on  the  defender  to  aet 
forth  in  a  specific  statement  what  were  the  furnishings  alkxed 
to  liave  been  provided  elsewhere  than  from  tlie  pursuers,  b^re 
the  record  in  this  action  was  closed,  or  any  proof  thereca  air 
lowed,  and  thereafter  to  prove  that  the  said  furnishings  wera 
made:  Finds  that  the  defender  failed  to  do  so:  Finds  that  the 
accoant  extracted  from  the  letlger  of  Badunasier  and  Com- 
pany in  Edinburgh,  not  having  been  timeously  statad  on  xeoord, 
and  not  having  been  legally  verified,  the  account  Ubelled  mM 
be  considered  without  reierence  to  that  account." 

The  note  appended  to  this  judgmmt,  bo  fitr  as  bearii^ 
on  this  point,  was  as  follows: — 

"Tile  Sheriff  is  of  opinion  that  the  defender  hit  not  tnfll- 
ciently  made  oat  that  the  f^imishings  made  to  him  by  the  pnr- 
Buers  were  unnecessary,  on  tlit^  gniund  of  his  being  alrawly 
provided  with  similar  articles.  First  of  all,  it  was  incumbent 
un  him  to  state  plainly  on  the  record  with  what  he  was  fur- 
nished. For  it  is  ob«ervabIe  how  clear  his  interest  ia  to  se- 
kuowledge  any  quantity  of  furnishings  by  another  par^  than 
the  ptirsuers.  By  tlie  law  of  Ireland,  it  seems  t«  be  iairaatefial 
that  they  did  not  know  of  other  furnishings,  provided  only  the 
fact  was  that  other  furnishings  had  really  been  made.  Coonqoo 
justice  therefore  demands  that  the  defender  sliould  explicitly 
aver  what  it  was  be  bad  got  from  other  parties.  At  ail  evcoM^ 
it  is  absolutely  necesaiiy  for  bira  to  ^ve  by  legal  evidaMS 
that  be  bad  been  famished  elsewhere.  Has  he  done  ttk  t 
Tlie  account  extracted  (rom  the  Edinburgh  ledger  is  not  ftvea 
10  by  any  witness.  It  is  merely  given  into  process  by  a  haw 
as  a  document  in  process.  The  verity  of  the  account  Is  net 
established ; — for  this  is  a  fact  of  which  the  Court  most  be 
satisfied.  If  tills  fact  were  pnmd  fully,  the  puntnrs  bste 
nothing  to  eay.  llieir  Ignuranoe  of  flirniahtaiga  made  bf  9tlw 
parties,  does  not  protect  them.  The  Court  is  dwMj  bnwd  U 
see  tlut  smA  a  fiiiot  ia  proved.  In  the  ebmmx  of  toA 
tlie  pomera  get  tlte  benefit  of  their  farnishings." 

En  a  suspenrion  of  this  judgment,  the  Lon]  On^oss^ 
issued  a  note  to  the  parties^  contuoing,  inler  alioj  die- 
ft^wiog — 

"  It  is  said  by  the  ponners  tbst  tbnaja  a  bartp  iBo«% " 
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BB  it  rtood.  Tbe  Lord  Ordinuy  thinks  that  there  is  nothinfc 
to  lead  to  tbe  suppoiition  that  th«  defender  did  to  except  by 
tniMflke.  He  thouglit  that,  as  the  case  stood,  tbe  Edioborgh 
account  had  been  properiT'  made  part  of  the  case.  That  is  dew, 
for  be  had  founded  on  it  in  the  Kdinburgh  prooC.  and  had  done 
what  he  considered  was  a  proof  of  it,  although  erroneoasljr. 
There  vas,  therefore,  no  unfair  intention  to  take  tlie  chance 
of  B  fiiTonraUe  decision  withotA  At  Edinburgh  account,  and  now, 
-when  unfavoar^le,  an  attempt  to  cliange  case  from  what  he 
knew  it  to  be.  The  interlocutor  of  the  StieriS  seems  to  have 
first  Bu^ntested  tbs  t  the  £dUiburgh  acconnt  conld  not  be  finmded 
on  as  part  of  the  pursuers'  case. 

"  But  while  the  account  may  be  still  admitted  to  proof,  it 
must  lie  DO  payment  of  expenses,  tlie  more  bo  as  the  eTidence 
14  imperfect  and  unsatisfactory  if  it  ts  to  be  founded  on.  But, 
in  the  whole  clrciuDstaaoea,  the  Lord  Ordinary  would  hesitate 
in  holding  that  tbe  sum  of  expenses  to  be  paid. by  the  de- 
fender, as  a  oonditioQ  of  being  permitted  to  prove  the  account, 
«hould  be  yery  large.  He  would,  however,  wish  to  liear  parties 
flurtlier  upon  that  point;  and  he  may  add,  that  he  is  not  at 
presHil  sBtisfled  that,  ereo  If  ft  were  made  part  of  the  case,  the 
result  would  be  likely  to  lead  to  the  deduction  of  anything  like 
the  wliote  of  the  account  from  the  accooat  libelled.  Howsrer, 
It  may  be  otherwise.  But,  whaterer  may  be  the  deduction,  the 
benefit  of  it  to  tlie  defender  will,  of  course,  be  lessened  to  the 
'extent  of  the  sum  of  expenses  to  be  paid  by  liim ;  and  if  the 
fimoding  w  the  aoeoant  renden  the  farther  examination  of  ttio 
Irish  witoesBM  uecessary,  in  order  to  learn  to  what  extent  it 
would,  in  their  view,  affect  the  case,  the  defender  may  have  that 
expense  to  pay,  as  it  was  his  fault  that  tlie  acconnt  was  not 
shewn  to  them  when  originally  adduced,  if  he  meant  to  rest 
npon  it  as  making  good  hb  defence. 

"  When  the  parties  have  considered  this  note,  the  case  may 
be  enrolled  to  be  disposed  of." 

Thereafter  a  judgment  was  pronoaaced  containing, 
4nfor  aUaj  the  followiag  fiodingB  : — 

"  Finds,  in  conformity  to  the  interlocutor  of  the  Sheriff^  that 
the  account  of  l^miBhing  made  to  the  suspender,  extracted 
from  the  books  of  Bockmnster  and  Company  of  Edinburgh, 
<and  wMdl  account  is  founded  on  hj  the  suspcuder),  lias  not 
been  le^IIy  proved  or  Terifled :  Finds  that,  in  the  circum- 
stances, the  suspender  having  allowed  the  case  to  be  advised 
%>y  the  Sheriff  as  it  stood,  creates  no  bar  to  his  being  now  al- 
lowed to  supply,  if  he  Bhall  see  cause,  the  defect  in  the  veri- 
^eation  of  the  said  account,  sobject  to  the  payment  of  such 
expeoseaaa  may  seem  just;  and  It  being  understood  that  the 
suapeiider  de^res  to  lead  tiie  additional  proof  that  may  be 
necesiaiy  fbr  that  purpose— l)efore  farther  answer,  allows  him 
to  do  so  upon  tlie  eonditba  of  making  payment  to  the  respon- 
dcDts  of  the  expenses  of  the  debate  before  the  Lord  Ordinary, 
and  a  fartlier  sum  of  £10  of  previous  expenses,  and  also  upon 
tho  condition,  that  if,  upon  the  said  account  being  duly  verified, 
nny  farther  proof  shall  be  led,  the  suspender  sliall  be  bound 
to  pay  to  the  respondents  tbe  ezpeUBS  attending  any  part  of 
ic  which,  itjhall  be  shewn,  was  thereby  rendered  necessary." 

The  respondents  reclaimed  against  this  judgment — 

except  In  so  far  a's  it  finds  the  account  alleged  to  be 

extracted  from  tlie  hooks  of  Buckmaster  and  Company  of 
Edinburgh,  itrt  legally  proved  or  verified  ;  to  find  that  the  sus- 
pender is  not  entitled  to  lead  additional  proof  to  that  upon 
wliich  he  consented  to  judgment  being  pronounced  iu  the  In< 
ferior  Court ;  or  at  least  to  find  that  he  is  not  entitled  to  lead 
such  additioual  proof^  except  upon  condition  of  payment  of  the 
whole  expenws  incurred  by  therespoudenu,both  In  the  Inferior 
Court  and  In  this  Court." 

Qifford  was  beard  for  redumor. 

A.  R.  Clark,  u  nplj,  cited  Lindsay,  Jan.  26, 1839. 

liord  Prtfjdbtf.— The  qoeation  is,  whether  this  party  is  pre- 
cluded from  fiurther  prm^  This  account  by  Buckmaster  of 
[£tlinburgh  does  not  go  the  length  of  proving  that  fornishings 
were  actually  made.  But  it  was  considered  by  both  sides,  in 
bite  Iftferiur  Court,  as  an  account  actually  verified.  I  think  ft 
competent  to  open  up  the  matter,  seeing  tlial  tlie  ohjeotion  of 
;>ie  aogouot  not  being  verified  is  now  persisted  in. 

Aa  to.tbe  saDotiao  of  expenses,  I  take  the  mum  view  ai  tbe 
rrf>n].  Ordinary,  and  am  fbr  adhering. 

lotd  FnlltTioM.— It  would  Iw  a  mistake  le  fu^Oie  tliat  tlie 


judgment  which  we  are  now  going  to  pronounce,  opens  up  the 
whole  proof.  If  that  were  to  be  ^e  result,  I  should  very  muvh 
faesiute  to  give  effect  to  this  motion.  But  that  is  not  the 
case  hMa  Tbe  judgment  is  specially  limite>l  to  the  veriflcatimi 
of  the  account  It  was  cleany  within  the  competency  of  tin 
Lord  Ordinary  to  do  this.  It  is  a  thing  wlilcb  Is  done  every 
day  ;  and  I  certainly  ahould  not  feel  inclined  to  interfere  with 
the  judtrmeot  of  the  Lord  Ordinary  in  a  matter  of  this  kintl. 
Lord  Cuninghamt  absent. 

Lordloory. — In  the  circomatances  of  this  case,  I  concur.  I  do 
not  understand  that  our  judgroenc  affinns  any  abstract  proposi- 
tion In  the  law  of  evidence.  B4it,here,  both  parties  in  the  Inferior 
Cuort  proceed  on  the  account  as  verified.  The  Sheriff- substi- 
tute proceeds  on  it— the  reclaiming  petition  and  answers  botli 
assume  it.  The  omission  to  verify  was  an  innocent  mistake. 
It  would  never  do  to  hold  the  party  precluded  from  now  cor.' 
rectiog  that  mistake.  Suppose,  in  taking  proof,  tlie  commis- 
sioner had  omitted  to  sign  some  of  the  depositions,  that  omis- 
sion could  be  reotiflud.  I  am  therefore  for  adhering.  As  to 
the  sanction  of  apenses,  I  am  not  disposed  to  iutmm  with 
the  diierethM  of  tbe  Ltwd  Ordfaiary. 

AtOun. 

Lord Ordiaary.  Witni,—Ael.  Deas.  Clark;  John  Robertson. 
6.8.a  AgeaL—Alt.  Penney,  OilEml ;  Lothiaos  &  Finhnr,  &SiU. 
.ajsatt.— W.  <7&**.— (F.H.) 


23(i  March  18(>3. 
Fast  DiTiBiox. 
TuK  B^DiSBunoR  Ss  Glasgow  Ratlwat  Co.,  Panuen, 

V.  JoHX  MiLLxa  and  others,  Defen^it. 
Arbitration — SnlMnission — Obligation — Ah  arbiter  aeetpltd  a 
nbmiuioH  Ay  a  holograph  minmlt,  hiU  did  mot  awiseriis  fA« 
deed  ittelf,  us  «  party  eonaeMing  to  tho  roffittrvtiom  elauu. 
Afier  anuhug  vartoua  nole$  amd  interloeutort,  ho  pronomeed 
a  deHeeranee  renauneiny  the  lubmitetom  on  thf  ground  that  it 
required  more  time  than  he  could  afford,  but  reaermng  to  him- 
aelf  tho  /tower  to  act  should  he  be  compelled  to  do  to.  In  a 
declarator  at  the  instance  of  one  of  the  partie* — Held  that  tbe 
renunciation  wat  invaltdt  and  that  th«  arbiter  might  is  Som- 
pelled  to  proeetd  and  duido  tht  matter*  siiisuUf<  lu  itndng 
a  formal  deereo-arbitral  in  taeh  form*  and  at  tmeh  tmt  at  to 
him  might  teem  right. — Decree  aeeordingfy. 

This  was  a  declarator  at  the  instance  of  one  of  the 
parties  to  a  sabmisnon,  to  compel  the  arbiter  to  decide. 
It  arose  in  the  following  circumstances. 

A  contract  was  entered  into  between  the  pnrsaera  and 
John  Marshall  for  the  construction  of  the  Cowlairs 
tunnel.  There  was  a  submission  clause  in  tho  contract, 
referring  all  differences  and  disputes  that  might  arise  in 
the  course  of  its  execution,  to  the  arbitration  of  the 
defender  Miller,  whom  failing,  Mr.  Granger,  civil- 
engineer.  Miller  accepted  the  snbmisdon  by  holograph 
minute  written  on  tho  face  of  the  contract,  in  the  fol- 
lowing terms: — 

**  1,  John  Miller,  within  designed,  arbiter  named  and  ap- 
pelated in  the  within  snhmlsrion,  do  faeteby  accept  trf  the 
office  of  arbiter,  and  nominate  atid  appdnt  Mr.  Alexander 
Huie,  No.  16  CaaUe  Street,  Kdinburgh,  to  be  my  clerk  in  the 
submisttioD.  J.  Uillbb." 

Certain  instructioDS  having  been  given  to  Slorshall, 
which  deviated,  from  the  contract,  and  he  having  acted 
upon  them,  a  supplemental  submission  wa»  thon^  ne- 
cessary. For  this  purpose  a  sefiame  deed  of  sabmia- 
aon  was  executed,  the  arbiter  ham^  as  before,  the  de- 
fender Miller,  whom  failing,  Mr.  Grainger.  The  former 
accepted  the  submisEuon  by  a  hologra^  minute  written 
on  the  face  of  the  deed,  in  the  following  terms: — 

'*  I,  John  liiller,  herein  de«gned  arbiter  named  in  this  pb- 
misiioo,  do  hereby  accept  of  tbe  office  of  arbiter  juaddikg|j^^ 
and  appoint  Ur.  Alexander  Uuie,  Ko.  16  UasUe  Streelp^ni- 
burgh,  to  be  my  olcrk  in  tbe  aubnUMhm.  In  witneas  wmreofr 
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thifl  minute,  written  by  myteir,  salMeribed  hjmfi  Bdln. 
bargh,  this  16th  day  of  March  1848  yean.       J.  Mum." 

Tlio  proceedings  were  conducted  as  under  one  snb 
inisfflon.  Various  Btepe  of  procedure  took  place,  and, 
inier  alia,  the  arbiter,  on  7th  November  1843,  issued 
notes  of  his  intended  decision.  Keprcsentations  were 
lodged  by  Marshall  against  the  views  contained  in  these 
notes,  but,  on  6tli  March  1S47,  the  arbiter  pronounced 
thb  interlocutor: — 

"  The  arbiter  having  resnmed  cenddeiatioo.  finds  tn  termi 
of  his  DoteB  of  7th  November  IMS,  and  directs  the  clerk  to 
Intimate  acoordiDgly.  J.  Millib." 

Farther  representations  having  been  lodged,  the  ar- 
Ittter  pronounced  the  following  deliverance  on  27th 
November  1848:— 

**  The  arbiter  allows  the  railway  company  to  see  the  re- 
preseotation  fer  Mr.  Joha  Marshall — at  same  time  intimates 
to  the  parUes.  that  he  is  not  disposed  to  proceed  further  in 
their  submission,  and  calls  upon  them  to  name  some  other 
arbiter,  to  whom  he  con  devolve  the  submission,  and  that 
within  14  days ;  directs  the  cUrk  to  intimate  accordingly. 

"J.  Ml^XB." 

On  28th  Febniary  1849,  the  arbiter  iasoed  the  &!- 
lowing  minute: — 

"The  arbiter  baving  considered  the  note  for  the  railway 
company,  and  answers  for  Mr.  Marshall,  is  of  opinioo  that  he 
can  ranoonoethe  aabmiasioa ;  and  seeing  that  the  proceedings 
In  it  are  likely  to  require  a  great  deal  of  his  time  and  atten- 
tion, and  more  than  he  can  afford  to  devote  to  snch  a  basiness, 
he  hereby  renounces  the  submission,  reserving  to  himself  the 
power  to  act  should  he  be  compelled  to  do  so ;  directs  the 
clerk  to  Intimate  this  note  to  the  parties." 

Marshall  thou  proposed,  through  his  agent,  a  refer- 
ence to  Mr.  Grainger,  on  the  foo^ng  that  the  subnus- 
son  to  Miller  had  failed.  The  pnrsnera*  agents  re- 
turned the  following  answer  to  the  proposal: — 

•*  EtaBr-Wa  are  new  enabled  to  answer  yonr  letter  of  6th 
nlto.  As  the  refisianoe  to  Mr.  Miller  is  sUU  subdsting,  we  must 
decline  to  enter  Into  uy  new  reference,  or  to  agree  to  the  sub- 
sUtnUoD  of  Mr.  Gtiangvr  for  Mr.  Miller." 

Id  these  oiroumstanoes,  Marshall  raised  an  action 
against  the  nulwaj  company,  for  payment  of  various 
sums  as  due  under  the  contract.  In  defence,  the  ccnnpanjr 
pleaded,  tn  ^imsne,  the  subsistence  of  the  submisnon. 

A  debate  having  taken  place  on  tho  preliminary  de- 
fence, the  Lord  Ordinary  expressed  an  opinion,  that,  if 
not  absolutely  necessary,  it  was  at  least  convenient  that 
the  arbiter  ^onld  be  made  a  party  to  the  discusaion. 
The  company  thereupon  raised  the  present  declarator^ 
which  was  d^ected  against  Miller  the  arbiter,  and  also 
against  Marshall  and  the  cautioners  for  the  fulfilment 
of  hie  contract.   The  snbsumption  was  as  follows: — 

"That  the  said  John  Miller,  as  arbiter  foresaid,  is  bound  to 
proceed  in  the  said  eubmisdon,  and  to  bring  the  same  to  a 
conclusion ;  and  the  pursuers  have  a  good  right,  title  and  in- 
terest, to  require  that  he  shall  do  so :  That  although  tte  pur 
sueis  have  often  desired  and  required  tbe  said  John  Miller, 
defender,  to  proceed  with  the  said  submiisious,  and  to  give  a 
final  decision,  and  iasne  a  formal  dccreet-arbitral  therein,  in 
such  terms  and  at  such  time  as  to  him  may  seem  best,  yet  the 
said  John  Miller,  di-fender,  refuses,  at  least  delays  so  to  do : 
That  the  pursners  are  ihos  nodur  the  necessity  of  raising  this 
action  for  the  settlement  of  their  rights,  and  inking  In  the 
concIosiMis  under  written." 

The  conclusions  were  as  follows: — 

"  That  the  said  John  Miller  has  not  validly  renounced  the 
rabmiastons  libelled,  made  to  and  accepted  by  him  ;  and  that 
ha  the  aidd  John  Miller  is  bound  to  proceed  with  the  said  sub- 
mlsslous,  and  to  decide  npon,  and  bring  to  a  final  oondnskm. 
the  matters  thereby  submhti-d  to  him,  by  Issuing  a  formal 


decreet4rbitral  therein,  In  such  terms  and  st  such  time  as  to 
tbe  said  orbiter  may  seem  right :  That  the  parstiers  are,  tn 
the  premises,  entitled  to  enforce  the  obligations  UDdert^en 
by  the  said  John  Miller,  defender,  as  arbiter  foresaid." 

Defences  were  lodged  for  Miller,  which,  after  setting 
forth  his  acceptance  of  the  submisnon,  and  Bubsequent 
procedure,  oontained  the  following  statement:— 

^  The  gronnds  on  which  the  defender  thus  proceeded,  weite 
satlshctory  to  his  own  mind  at  the  time,  and  be  Is  slill  of 
opinion,  that  where  an  arbiter  is  so  placed  that  he  cannot  act 
further,  in  Justice  to  himself  and  the  partie^  witbont  an  ioi. 

Eraetteable  or  tuneasonable  sacrifice,  he  Is  entitled  to  idinqiiish 
bi  oflce.  Tbe  defender,  however,  cannot  say  tiwk  it  h  im- 
poerible  fbr  him  to  act  as  arbiter  In  these  snbmissions,  howerei 
inconvenient  it  may  be,  asd  however  much  he  would  wiA  to 
escape  from  the  task,  In  reference  to  penK»al  consideratMOS. 
In  these  circnmstaoces,  the  defender  leaves  ^e  caae  entirely 
in  the  hands  of  the  Coort,  without  wishing  to  engage  In  uy 
litigation  on  tbe  snbject.  If  it  it  thought  that  be  must  con- 
tinue to  act  as  arbiter,  be  will  do  so  to  tbe  best  of  his  atdlity 
in  an  respecta" 

Marshall  pleaded  in  defence  to  tho  declarator — 1.  Id 
the  eircumstances,  the  action  was  incompetent.  2.  An 
arbiter  oould  not  be  compelled,  at  the  inatance  of  one  of 
the  parties  to  a  submission,  to  proceed  with  it,  and  dedde 
the  matter  submitted  ; — at  all  events,  an  arbiter  who  is 
not  a  party  to  the  submisnoo,  so  as  to  admit  of  execs- 
tion  against  htm  under  tho  r^stration  clause,  could  not 
be  so  compelled,  3.  An  arbiter  is  entitled  to  renoimoe 
a  Bubmisnon  at  pleasure,— or,  at  least,  for  any  Teason 
satisfactory  to  his  own  mind  and  conscience.  4.  In  tbe 
circumstances  which  occurred,  the  arbiter  was  entitled 
to  renounce ;  and  the  reason  assigned  was  valid  and 
Buffiment.  6.  As  he  had  in  pomt  of  &ct  renounced,  and 
as  the  defendera  had  in  consequence  resorted  to  a  ooori 
of  law,  in  which  their  action,  involving  the  subject-mat- 
ter of  the  submission,  is  now  depending,  it  was  iucon- 
petent  for  the  arbiter  to  resume  his  ofiice,  te  the 
of  denting  the  defender's  action,  or  to  any  efieot. 

The  action  at  Marshall's  instance,  and  the  deeIaTat(E- 
at  the  instance  of  the  railway  company  agtunst  Miller  and 
Marshall,  having  been  conjoined,  and  cases  having  hea 
ordered,  the  Lord  Ordinary,  on  20th  March  1851,  pro- 
nounced the  following  interlocutor : — 

"  In  the  declarator, finds  and  declares «tm/>Jie»fvIa  temu 
of  the  libel,  and  decerns :  2d,  In  the  original  action,  sostaioc 
the  preltminaiy  defences  set  forth  in  the  first  and  secendpleas 
in  law  for  the  railway  company ;  and,  In  respect  thereof  dii- 
mieses  the  action,  and  decerns :  And,  8^  In  both  actiiNM. 
finds  the  said  company  entitled  to  their  expenses  renecdvely 
and  severally  against  the  other  parties,  so  far  as  occHMoned 
each." 

Marshall  reclamed.  Miller  not  being  a  party  to  tbe 
reclaiming  not«.   At  advising, 

Lord  Pmidait.—l  am  for  adhering.  Tltere  msy  be  cMa  in 
which  tbe  arbiter  may  be  well  entitled  to  give  np  bis  oBce  si 
on  account  of  bis  besltb,  or  some  interest  of  bis  own  emn^BC, 
favourable  to  the  one  party  or  the  other; — but  if  it  is  aof  iu 
his  mere  will  to  determine  whether  he  is  to  go  on  or  not,  tben 
the  validity  of  bis  reasoo  must  be  judged  of  by  tbe  Conn. 
Therefore  I  see  no  incompetency  in  an  action  to  have  it  fbunJ 
that  he  must  go  on.  If  he  lias  no  excuse,  and  decree  goM 
against  him,  the  qnesdon  may  arise,  Uow  the  recahiitnttns 
arbiter  is  to  be  compelled  to  discharm  his  doty  t  Tbveii  bo 
qnesticn  of  this  kind  ndeed  here.  The  cireunwttaoes  anJtr 
which  the  matter  oceurs  are  set  forth  in  tbe  snmmoas  tot  las- 
pleraent,  and  in  defence  it  appears  that  there  were  two  saMriv- 
siouB,  and  the  arbiter  had  accepted  and  acted  under  tlMlk 
in  November  1848,  be  issued  a  note»iiKvblcb  be  m$»  (BtiO- 

roinnte,  which  has  given  rise  to  tUs  quvstion— 1* 
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the  eooiM  of  that  teMon,  in  March,  April  and  Majr,  various 
proceediogi  take  place.  The  pursuer  of  the  action  for  cnmpeUiu^ 
tba  vUtcr  to  proceed,  ranoostrated  against  this,  and  the  other 
ptrtj  seflBed  to  have  asniined  that  he  bad  alwdutely  glno 
op  tlw  tabmisHoo,  and  that  his  renimdatUMi  was  ralid. 

In  tbeia  eircuiiuUD(%i,  the  nature  of  the  excuse  for  not 
gang  on,  comes  to  be  considered.  Now,  I  bare  no  difflcoltj 
in  holdiog  that  it  was  incompetent  for  him  not  to  go  on,  and 
tlut  no  suiBcieut  reastm  for  not  going  do,  appears. 

Even  the  other  party  give  no  reason  for  him  not  going  on ; 
tbejmerelfback  him  inreftisioit  to  go  on.  Ifltconldbe  held 
tbu  the  •ubmission  was  extinguished  by  the  note  he  had  isaaed, 
ihit  wotild  be  a  different  thing.  He  reseired  power  to  himself 
logo  en.  The  railway  company  never  abandiHied  the  submis- 
tioa,  and  lost  no  time  in  bringing  tbo  matter  to  tbe  teat  jndici- 
dljr  i  tod  therefore  the  interlocator  the  Lord  Ordinary  moat' 
beadbmd  to. 

Lurd  FidbrtoH. — htn  no  dlfflcol^.  Itisambtaketostate, 
thtttheotyeoUon  made  on  the  part  of  the  defender,  rests  on 
ujtUiK  like  theoretical  principles  of  law.  This  party  liaving 
Hcepted  oflke,  bow  can  it  be  held  that  he  is  not  in  duty  bound 
to  go  00,  although  they  have  not  followed  the  old  course  of 
patting  in  a  claoae  of  regbtmtion  t  But  the  obligation  is  a 
good  owigatioo— clearly  a  good  oU^pition  against  him  who  is 
BMit  oiMMetfonably  a  party  to  iu  The  greatest  possible  inj  nry 
to^  be  acme  by  an  arbiter  withdrawing  after  accepting  the  sob. 
ndHoo.  Is  he  to  be  entitled  to  throw  up  ttie  submission  at  his 
own  discretion  t  There  is  ndtber  justice  nor  equity,  dot  com- 
tnoa  tense  in  it.  Tlie  Boman  law,  and  oar  own  law,  and  ttie 
Coile  Napoleon,  all  agree  in  r^pird  to  this.  Then  tbe  point 
wows  to  b^  what  is  the  law  of  Scotland.  And,  looking  to  our 
{nctiee,'  I  cannot  see  that  the  decision  In  tbe  case  of  Chiesly 
n  MrfBdeDt  to  alter  tbe  whole  law.  Tin  qoestfen  there  was,  as 
t«  the  mode  of  enEordng  it.  Therefore,  looking  to  the  princl- 
flciCB  which  it  ia  to  be  determined,  and  the  consequenoes  alto* 
gtte^I  have  DO  difficulty  In  holding  that  this  Interloeniiir 
■Wbs adhered  ta 

^Mf  OnrfajiaaM.  I  have  alwajs  understood  it  to  be  fixed, 
in  tbe  later  practice  of  tbe  law,  that  axUtera  bad  a  large  discre- 
tioD,  M  anoounced  by  your  Lcvd^p^  to  proceed  with  or  re- 
Dotmce  sabminions.  On  the  one  hand,  it  could  not  be  predl- 
cuad  that  ttiey  coald  withdraw  their  aooeptance  suddenly,  or 
vitbont  eaose^  while  it  would  be  equally  nnreasonable  to  bold 
tbit  they  were  bound  to  proceed  when  tbej  Mt  rincera  objec- 
tinttotbeiraetiBgai  Judges  between  the  portiei.  Hie  hut 
cue  in  wUeh  that  doctrine  seems  to  bare  been  considered,  was 
ia  theease  of  WMu  v.  Fer^  7th  July  179«  (Diet.  p.  633),  in 
«biob  Mie  of  two  arbiters  was  allowed  to  leooonce  his  office,  as 
tbe  question  InTC^Ted  pointsof  law,  which  bedidnotantidpate 
vbea  be  accepted  the  reference ; — and  the  leading  argument  of 
tbe  puiuer  ia  that  case  was,  that  "  an  arbiter,  like  a  ftctor, 
ifter  accepting,  cannot  resign  the  office,  either  by  the  law  of 
Rome  or  of  Uds  country,  mthma  tiating  a  $vffidmt  rtann  for 
iouuio," 

what  shall  be  deemed  a  snffldeot  cause,  must  clearly  depend 
on  the  spedahiee  of  each  particular  case ; — and  the  Court  will 
not  probably  scan  tbe  objections  critically  when  they  occur,  as 
the  leaaiDg  of  tbe  law  nmat  be  alwaya  to  liberate  a  conscientious 
Ua  ftoB  a  doty  wUch  be  feds,  on  reasons  satis&etory  to 
bioMd^  that  ho  cannot  discharge  with  pn^>riety. 

Ia  Uie  present  instance,  the  arbiter,  Mr.  Miller,  has  not  stated 
any  reaeoo  to  unfit  him  for  the  discharge  of  his  duty.  On  the 
cootraiT,  h^  lias  expressed  his  willingness  to  proceed  if  the 
Onn  tUok  be  is  bound  to  do  so ; — and  I  concur  deariy  with 
ToerltOldship  end  the  Lord  Ordinary,  that  be  owes  it  to  tlie 
puflcs  to  go  forward  with  tbe  reference. 

Xdrtf /wry  concurred. 

AdJtere. 

FoasvEBs'  (of  Declarator's)  AtnriiOBrriBS. — Dig.  Litt.  iv.  tit. 
8>  l  S,  1 1 ;  Begiam  Mio^statem,  ».  4.  7;  Hope's  Majfir  Prac- 
tvk^S.  1ft;  Mackenzie's  Institutions,  4.  3;  Spottiswoode's 
°mVi,SI3;  Bankton,!.  ns.  U,  and  4. 45. 132&183;  Ersk. 
^a.S»;  OhMy  v.  Calderwood,  M.  630;  Jerriswoode.  peti- 
u«HN|ktc  4,  1703,  U.  9435 ;  Caimcrots  v.  Hooter,  Ftob.  8, 
C^lkem,  July  6,  170tf,  M.  9436;  White  v.  Fergus, 
I       7f47Ny  iL  CSS ;  Biysson  9.  Mitchell,  June  10,  18S8. 


DKnHDKB'a  AcTHOSinxs. — Ersk.  4.  8.  80;  Chiesly,  nmra, 
Bankton,  4.  46. 188. 

Lord  OrtSnary,  Ivory.— ^c/.  Blackbam  ;  David  Smith,  W.S. 
Agent.— For  Miller,  Heaves  ;  Thomson  &  Elder,  W  .S.  Agenli  — 
For  ManhaU  ^  othertf  Young :  Ix>ckhart.  Morton,  Whitvhtiad 
andOtelg,  W.S.  Agaat^L.  Ckrk.~{FM.) 


2Sd  March  1853. 
Fam  Dmnoir. 

Walteb  Jahes  Little  Gilhocb,  Farmer y  v.  Miss  Ankb 
QoBDos  <fc  Others,  Defenders. 

.Entail — Fetters — Reduction — I.  7>rint  o^  on  imfaal  c^aaie  in 
reference  to  which — Held,  that  the  expreetion,  '*  all  iuck  /act* 
ahd  deeJi,"  embraced  the  whole  prohibitions,  and  wat  not  limited 
to  the  last  anfeeedeNt.  2.  7%e  reiolulive  clatite  mw  without 
a  tiominative  ("aiirf  da  hereby  deetare,"  jfc).  and  made  use 
of  the  term  **  either"  in  rtferring  to  the  prohibitione,  as  if  thtg 
had  oiUg  been  two  in  mtrnier — Urld  that  thi*  eiomie  was  newr- 
theteat  effectual. 

This  was  a  declarator  to  set  amde  the  entail  of  Craig- 
millnr,  as  defective  in  the  irritant  and  resolutive  clauses. 
The  BummoDS  set  forth,  that  certun  of  the  prohibitions 
being  iosnffioiently  fenced,  tbe  whole  became  inefiectoal 
under  §  48  of  the  Entail  Amendment  Act  of  1848. 
The  prohibitory  clause  was  in  the  foIbwiDg  terms: — 
"  It  shall  not  be  leitom  nor  lawful  to  the  said  John  Ctitmour 
my  sor>e  nor  to  me  or  any  of  the  saids  aires  of  tailzie  to  alter 
change  or  innovate  the  foresaid  tailzie  and  order  of  succession 
abore  appointed  nor  do  any  other  fact  or  deed  directly  or  in- 
directly whereby  the  samen  may  be  anyways  altered  inoof aie 
W  changed  nor  yet  to  sell  annaldewoodKlt  dilapidate  nor  pate 
away  any  of  the  foresaid  lands  baronies  teimlsand  others  abovt) 
written  with  tlie  pertinents  nor  to  grant  iuleftments  of  @rent 
or  other  rights  or  securities  uitber  redeemable  or  irredeemable 
yrof  or  of  any  part  of  the  same  nor  yet  to  contract  deUa  or  to 
do  any  other  fiwt  or  deed  eltlier  dvU  or  criminal  whereupon  the 
samen  lauds  baronies  tsindt  and  others  abore  written  or  any 
part  thereof  m«y  be  apprysed  a^jadged  evicted  m-  become  cadu- 
dary  escheat  and  confiscate  in  any  Sbrt." 

The  irritant  and  resolntive  clauses  were  as  follows: — 

"Declaring  always  that  in  case  the  said  John  Qilmonr  mr 
son  or  any  of  tbe  sa^  airea  of  taiisie  shall  act  or  do  In  the  ooo- 
trarie  that  not  only  all  such  facU  and  deeds  with  all  that  may 

follow  thereupon  shall  ipm>  faeto  be  void  and  null  in  themselves 
and  of  nae  force  stretuth  not  effect  sicklyke  and  as  gif  the  samen 
bad  never  been  made  nor  granted  without  any  declarator  or 
other  action  or  sentence  to  follow  thereupon  and  that  not  only 
as  to  the  person  oontraveening  and  hie  or  her  aires  but  also  as 
to  all  their  singolar  successm  And  do  likeways  l>erebjr  declare 
that  the  person  contraveener  shall  Immediately  upon  the  con- 
tra veeningof  the  saids  provisions  on  eitherof  them  tyoeand  amttl 
all  right  and  title  to  the  saids  lands  iMircmies  teinds  and  othera 
above  written  and  the  samen  shall  ipto  faeto  be  devi^ved  accresce 
and  belong  to  the  next  aire  of  tailzie  for  the  time  appointed 
hereby  to  succeed  ytlo  in  the  samen  manner  and  way  as  if  tlie 
saids  persons  sua  contra veening  had  never  been  ia  nrwa  nofwo." 

The  summons  concluded — 

"  Piimo,  That  the  foresaid  deed  of  entail  does  not  contain  a 
valid  and  eSectnal  irritant  danse :  Seeundo,  That  it  does  not 
contain  a  TaUd  and  effactnal  resolutire  clause :  TttHa,  Tbat  In 
respect  of  the  defecu  In  both  or  either  of  tbe  irritant  and  reso- 
lutive clauses,  the  prohibitiona  in  the  said  entail  against  selling, 
alienating,  wadsetting,  and  disponing  the  lands,  barony  and 
estates,  and  others  therein  contained,  and  against  contracting 
debt,  and  against  altering  the  order  of  succession  ai  aforesaid, 
are  invalid  and  ine^tual  against  the  pursner  and  tbo  other 
heirs  of  entail :  Quarto,  That  the  said  entail  being  defective, 
inT^id  and  Ineflectoat,  in  all  or  any  of  the  particulara  b^^ 

iset  forth,  the  said  <leed  of  entail  should  be  deemed  and  tat$B^ 
be  invalid  and  ineffectual  as  regards  all  the  prohibitions  ^^jkoI^ 
QuiHtio,  Tliac  (be  punner  has  full  and  undoubted  right  aodpower 
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to  atSlf  alienate  and  diipone  the  laid  lands  and  eitatei,  in  whole 
or  in  part,  abadntdy  and  irredeeniablj,  or  under  rerenioD,  In 
an/  wajr  he  maj  tUnk  proper,  and  to  grant  and  execute  all  dii- 
positionfl,  conTejanoea,  deeds,  and  writings  wliatsoerer,  which 
mty  be  reqaislte  or  neccssarf  for  effectually  cunreying  the  whole, 
or  any  part  or  portion  of  the  taid  lands  and  estates  which  may 
be  M  sold,  alienated  and  disponed;  and  that  upon  the  aelUog, 
idtenating,  and  dispmilng  the  whole,  or  any  part  or  portion  uf 
the  1^  land!  and  eetatea  ai  aforewid,  the  pnrsaer  will  have  the 
aole  and  exclosiTO  right  to  the  prices  or  proceeds  tliereof,  or 
other  consideration  to  be  given  therefor,  and  the  full  power  to 
use  and  dispose  thereof  at  his  pleasure ;  and  thnt  the  defenders 
liave  DO  riglit  or  title  to  interfere  with  or  control  the  pursuer  in 
the  use  or  disposal  of  the  said  prices  or  ptovevds,  or  other  con- 
Aideratioii,  in  any  manner  of  way :  That  the  pursuer  has  also 
foil  power  to  contract  and  tnke  on  debts  for  payment  of  which 
the  taid  lands  and  estates  may  be  adjudged,  or  otherwaya  at- 
tached, or  to  burden  the  said  lands  and  estates,  or  any  part  or 
portion  thereof^  with  debts  and  sums  of  money  :  Aud  that  he 
has  AiU  power  to  alter  the  order  and  coarse  of  succession  in  any 
way  he  may  think  proper." 

Defences  maiDtaining  the  validity  of  the  entail  were 
lodged  for  Miss  Anne  OordoD^  Mrs.  Balderston^  and  her 
BOO  James  Balderston,  who  were  the  heirs  of  entail  next 
in  Bucceanon  to  the  pursuer. 

The  Lord  Ordinary,  on  19th  J^vae  1851,  proDOtmoed 
the  fbllowing  interlocntor: — 

Sustains  the  defences,  assoilaiea  the  defenders,  and  deomii ; 
FindH  the  defenders'ientitled  to  expenses. 

"  Hofe. — The  objections  to  the  entail,  mainly  relied  on  Irr  the 
pursuer,  were — lit.  That  there  was  no  effectnal  irritant  clause 
us  regatde  sales  and  alienations.  lliat  the  resolotiTe  clause 
was  def^tive  and  ioeffectoaL 

"  L  In  regard  to  the  irritant  clause,  it  was  contended  that  it 
was  limited  to  <  all  such  facts  and  deeds,'  and  that  these  words 
have  reference  to  the  last  member  only  of  the  prohibitory  vianse, 
whereby  it  is  declared,  that  it  shall  not  be  lawful  fur  the  heirs 
of  entail  '  to  contract  debts,  or  to  do  any  other  fact  or  deed, 
either  civil  or  criminal,  whereupon  the  samen  lands,  baronies, 
teinds,  and  others  above  written,  or  any  part  thereof^  may  be 
apprysed,  adjudged,  evicted,'  &c.  It  wan  conceded,  that  the 
imtant  clause  struck  at  all  such  ftcts  and  deeds,  including  the 
contreettng  of  debt,  which,  by  the  conception  of  the  prohibitory 
clause,  and  especially  by  the  use  of  the  word  '  other,'  was  re- 
garded as  a  'fiact  or  deed  ;'  but  it  was  denied  that  the  irritant 
clause  hod  any  more  extensive  or  more  retrospective  application. 
It  appears  to  the  Lord  Ordinary  that  this  Is  not  the  true  mean- 
ing or  natural  reading  of  the  irritant  clause ;  bat,  on  the  con- 
trary,  is  a  constrained  and  inaccurate  reading  of  it.  The  irritant 
clause  in  this  entail  is,  of  itself,  a  complete  and  substantive 
clause.  After  an  ample  and  confessedly  good  prohibitory  clause, 
the  entsil  proceeds  thus—'  Declaring  always,  that  in  case  the 
said  John  Gilmour  my  sone,  or  any  of  the  said  aires  of  tailzie, 
sliall  act  or  do  in  the  contrarie,  that  not  only  all  such  facts  and 
deeds,  with  all  that  may  follow  thereupon,  shall  mm  /aelo  be 
Told  and  null  f n  themielveB,  and  of  nae  force,  ttrengui  nor  efkct, 
oicklyko  and  as  gif  the  samen  had  never  been  made  nor  granted, 
without  any  decUrator,  or  other  action  or  sentence  to  fullow 
thereupon,  and  that  not  only  to  the  person  contraveentng,  and  his 
or  her  aires,  but  also  to  all  their  singular  successors.'  This  clause, 
read  by  itself,  is  broad  enough.  If  any  of  the  heirs  *  shall  act 
or  do  in  the  contrarie,'  means  in  the  contrary  of  what  is  before 
preaoribed  or  problMted,  not  of  any  partitnilar  part  of  it  more 
than  another,  but  of  the  whole  or  any  part  ut  it— in  any  respect 

*  in  the  contrarie.'  Then,  if  they  shall  act  or  do  in  the  contrary, 

*  all  such  facts  and  deeds'  shall  be  ipto/ado  void  and  null.  This 
is  to  say,  that  if  they  act  or  do  in  the  contrary,  what  they  so 
act  or  do,  or  all  audi  actings  or  doings,  or  all  such  facts  and 
deeds,  slisjl  be  void  and  duU.  But  even  if  the  irritant  daose 
was  to  be  read  on  the  jaindple  contended  for  by  the  pursnto', 
of  limiting  the  exivession  *  ftcts  and  deeds'  to  things  uat  are, 
in  the  preceding  prohibitory  clause,  described  or  treated  as 
'  facts  and  deeds,'  there  seems  to  be  no  sound  principle  on  which 
its  application  can  be  limited  to  the  lost  of  the  things  that  are 
treated  in  the  prohibitory  clause  as  facts  and  deeds,  instead  of 
embracing  all  toe  things  that  are  so  described  or  treated ;  and 
if  it  iSmH  be  allowed  to  embrace  all  tilings  so  described  or 
treated.  It  will  embrace  the  wlioIe  of  the  first  claw  of  prohibi- 


tions, bdng  those  having  veftrence  to  altentiiw  of  i 
for  that  member  of  the  prohibitory  clause  is  wound  up  with  the 
expression, '  nor  do  any  olker  fact  or  deed,*  &c..  just  in  the  nme 
way  as  the  last  member  of  the  prohibitcwy-  clause,  wlucfa  )ii> 
reference  to  the  contracting  of  debt.  The  intermediate  member, 
which  has  reference  to  sales  and  aUeoatiooa,  is  not  woood  d(i 
with  any  such  mweasion,  probity  becaue  ft  oontoios  in  itself 
a  full  enough  enumeratkHL  But  aelliog  and  aHenatlag  ore,  ie 
themselves  and  in  the  sense  of  the  entui,  as  much  hicts  txA 
deeds,  as  altering  the  order  of  suooessMHi,  or  ceotracting  debt ; 
and  if  the  fom:  of  the  irritant  clause  Is  to  draw  back  not  ooly 
to  the  last,  but  to  the  first  member  of  the  prohibitoiy  claut  it 
is  difficult  to  elide  its  effect  on  the  intermediate  member. 

"  IL.  la  regard  to  the  reeolutlve  clause^  the  observatiaH 
chiefly  pressed  were— Is^  That  the  daose  waa  defiKtive  from 
want  of  a  nominatlvi^  *  and  do  likewise  hmby  decbre,'  initeid 
of, '  and  /  do  likewise  hereby  declare.'  Tliis  was  said  to  mtder 
the  clause  alb^ether  unmeaning,  id,  It  was  contended  tbttttu 
wuvd  *  either,'  in  the  expression, '  contraveeaing  of  the  saids  pn- 
Tisions  or  tiiktr  of  them,'  con  only  ap^y  to  one  <rf  tm  pori' 
sions,  not  to  one  of  three  or  more  pmvisiMis,— and  that,  as  thin 
were  more  than  two  provisions,  the  dause  waa  inoperative,  h 
did  not  appear  to  tlie  Lord  Ordinary  that  tiicae  cfilicisms  vets 
of  BofKcie&t  importance  to  destroy  ttw  enuil. 

"  Uany  of  tbe  recent  cases,  In  regard  to  entails,  were  dted, 
especially  in  reference  to  the  objection  to  tbe  irriunt  cUok; 
but  as  this  case  deprads  on  tbe  preutse  effect  to  be  given  ton- 
ivesdons  not  Idmitlcal  with  those  whidi  occun^  in  any  eltbt 
pievkma  cases,  it  can  seaicdy  be  ruled  by  an/  of  them." 

The  parsner  reclumed.  At  advisuig, 

Lord  FuUtrton. — ^There  ts  an  important  distinctioo  betven 
this  case  and  that  of  Overton.  A  great  deal  ttf  the  vgaautf 
in  that  case  prooeeds  on  the  noton,  that  the  saose  w«ds  m 
not  to  have  ^  same  meaoing  throughoat.  There  the  axpi» 
sion  was  *'  debts  and  deed* ;" — the  word  dtedt  was  tboe  in  vof 
bad  company,  and  accordingly  the  Court  held  that  there  tms 
limited  irritancy.  But  it  would  be  carrying  the  priodpfe  i 
great  deal  too  for,  to  apply  it  to  a  ease  Ufce  this.  Facts  snl 
deeds  are  mentioned  in  this  dauss^  bat  there  is  nothing  to  cee- 
nect  tliem  exduslvcdy  with  tlw  pnvious  clause,  in  whidi  liey 
ore  so  used.  We  have  a  new  seatence  beginaing  at  the  mit, 
"  in  case  the  said  John  Qilmour  my  son,  or  any  of  the  saM> 
aires  of  tailzie,  shall  do  in  tbe  contrarie"— then  what  foUonf 
then  "  all  such  Atcts  and  deeds,"  Ac:  are  to  be  noil.  Tht  ooa- 
stmctioa  contended  for  by  the  reelaimn  is  an  extrsmdy  vbs»- 
taral  one.  I  think  the  view  taken  by  your  Lordship  (as  Lad 
Ordtnaiy)  is  the  sound  one. 

Lord  Cumngham. — I  entirely  sgree  with  yoar  Lordship,  id 
faavenodedretohearfortherargumcnt.  The  prohibitory  daws 
is  spedfic  and  piedse,  as  it  ought  to  be ;  after  which  it  is  fcl- 
lowed  by  a  getural  irritant  clause^reads).  There  is  no  sttempt 
to  repeat  the  ennmeration  of  prohibited  acts,  which  has  so  oftea 
afforded  bloU  in  entails;  but  here  all  doings  and  actings coa- 
trary  to  the  prohibitory  clause  are  struck  at  generally,  wiifaost 
specification, — the  whole  of  such  facts  and  deeds,  witlwat  soy 
exoeption,  being  declared  vdd.  X  think  that  oit  irritanqfn 
expiesaed  is  beyond  cavil. 

Lord  Jworjf. — 1  am  of  the  same  opinion.  It  Is  a  very  osm' 
march  which  separates  this  case  ffom  that  of  Overton ;  HiM 
I  think  there  is  enough  to  distinguish  tlie  two  cases.  In  tint 
case,  the  prohibition  was  substautinlly  a  prohibition  against  tte 
contraction  of  debt — (reads  from  the  report  of  tliat  caae).  Thaf 
dansa  drew  its  dwraeter  from  the  oommewAig  woMii,  "at 
such  debts  and  deeds,"  and  therefore  held  thai  theaawosAiw 
limited.  The  word  ■*  deeds"  bdng  connected  with  the  wad 
"debts,"  was  held  to  have  a  lees  wide  signification  thanitwU 
have  otherwise ;  and  these  two  words  were  so  placed  as  ta  sica 
the  precise  counterpart  of  what  was  cootafaied  In  CbeiOlM 

Here  the  words  are— (reads).  WehaTenotbamlfetflgpM' 
don  "debts  and  deeds,''but  tbe  expieasion  **teta  and  Mr^ 
two  general  words ;  and  so  the  case  is  not  within  that  m*|(i9* 
cases  in  which  tbe  Court  was  forced  to  ded  with  these  ** 
belonging  exduiively  to  tbe  last  antecedent.  Umnyf_ 
sion,  "futaand  deeds,"  must  unquestionably  be  oaniadpM^'' 
second  antecedent,  and  so  yon  get  out  of  tbe  ease  I 

LoTdPrmdna—Th   r.^.^.^«J 

tidly  ontha  tetter/. 


* 
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adbMn.iM*  '*ftctf  and  daadi/'bat  "acU  and  deedt,"  there 
rotld  tm  been  DO  difioal^. 

OnftMry,  CulonnT^.— ^et  Dean  of  Facaltjr  ringlls), 
bibcttwn,  Fnuer;  Ha^  and  FriDgle,  W.S.  AgeMa.-^For  Mitt 
hrim.  Bou;  Wallnr  and  SielrlUe,  Vf.S.  AgwU.—For  Mr$. 
{itibrKM«i((&Hi,NeaTea,Da[ida8;  G.  L.  SiDdair,  W.S. 


PrRST  Dmsio». 

Gnnai  Akmbbon,  Pursuer,  c.  Obobob  Gillahcehs 

and  others,  D^mden, 

^m~Ffnj —  Thtre  btimg  a  right  of  ferry  acrou  a*  am  of  the 
•M  ruititff  fntm  tout  la  eatt  bttiottn  itoo  coumltet  and  parUhei, 
ikt  tjantinn  wow,  within  vhiffh  of  the  two  pariihea  the  right, 
wkiik  vei  held  a»  pwt  and  pertinent  of  on  etta.U  eUuated  on 
tit  MrfA  tide,  tpan  emataabu  for  $ajgiort  of  tko  poor—  Held 
dot  it  M«  aueanabt*  witkin  the  pariah  in  whwk  wa$  site* 
•In'  (it  tHai^  of  which  it        a  part  amd  pertinent. 

The  ferry  Kessock  extends  across  that  portion  of 
iie  Moray  Firth  where  it  narrows  to  the  distance  of  a 
alle  from  xhoie  to  shore,  after  forming  the  Beauly  Loch 
ID  the  west,  and  before  expanding  again  towards  the 
a.  on  the  east.  The  northern  terminus  of  the  ferry  is 
lithm  the  parish  of  Knockhain  or  Kilniuir- Wester,  in 
heanntyof  Ross;  and  the  sonthem  terminus  is  in  the 
nmtelpamhes  of  Bona  and  Invemcsa,  in  the  county  of 

InTOBtB. 

'ftepscnt  CODjoined  processes  of  mnltiplepoioding 
m'i  <)«arator  were  raised  for  the  purpoao  of  ascertain- 
Qg  nthin  which  of  these  two  parishes  and  conn:iea  the 
ight  of  ferry  was  assessable  for  the  support  of  the  poor. 

The  proceedings  commenced  by  a  multiplepoinding 
aised  by  Fraser,  the  tacksman  of  the  fcrry,  who  had 
Km  chuged  to  pay  assessment  on  the  full  rental,  at  the 
istaace  of  both  Inspectors  for  the  poor  of  the  two  pa- 
ubea.  Thereafter  a  process  of  declarator  was  raised  at 
be  mstance  of  Anderson,  poor  ini^ctor  of  the  united 
arishes  of  Bona  and  luTemess,  agidnst  Gillanders,  in- 
pector  of  the  parish  of  KnockbiuQ ;  and  to  this  action 
ffK  also  called  as  parties,  Fraser  the  tacksman,  and 
lolonel  Bailfie  the  owner,  of  the  ferry.  The  leading 
oiu^luaott  of  the  smnmons  waa  to  have  it  found  and 
dared— 

that  tbe  whole  of  the  sdd  ferry  of  EesMck  In  within  the  said 
Qittd  pariabcsof  InremeMBod  Bona;  and  that  do  part  of 
ie  ferry  is  sitoated  witjiln  the  said  parish  of  Knock  l>aiD  or 
■ilmtiiT'Weater ;  and  tliat  the  proprietor  and  tenant  thereof 
re  liable  respix:tive1jr  to  aaKesmentfor  the  poor  of  i<airl  united 
uifiua.  In  respect  of  the  whole  of  the  rental  of  the  aaid  ferry  ; 
ad  the  laid  Qeorge  QillaiiderB,  as  inspector  ot  the  poor  for  the 
>idparUb<tf  Knockbain  or  Kilmuir-WeRter.ou^htaDd  Bbould 
tdeoflrsed  and  ordained,  by  decree  ff  iresaid,  todesiKt  and  cease, 
I  ^1  time  comiDfC'  from  Icvj-ing  poors'-rates  from  the  propric- 
irand  tenant  of  the  said  ferry  for  the  time  being,  or  either  of 
ifln,  upon  the  pretext  of  the  raid  ferry,  or  any  part  thereof, 
in?  vithin  thes^d  pariflh  of  KniKklxiin  or  Eilmuir- Wester ; 
t  leut  it  oagbt  and  xhonld  be  fonod  and  declared,  by  decree 
Kadd,  that  the  aaid  ferry  of  Kewock  ts.  to  the  extent  of  om.-- 
fit,  wtUthithe  mid  uuited  parisliefi  of  InverQcsiaod  Bona, 
Bdooapvebended  within  the  bouuda  tht:reof." 

^^eftmea  were  lodged  for  the  Knockbain  inspector 
nlji    iriiieh  it  was  pleaded,  that  the  ferry  being  situ- 
^  liUfy  vitlun  the  comity  of  Boss,  the  several  as- 
Buxunli  ane  by  the  ownor  and  tacksman  in  laspAct  of 
fiCXXmSH  JU1U8T. 


property  and  occupancy,  were  to  be  levied  excluidvely  by 
the  proper  parochial  authorities  within  that  county. 

By  §  1  of  the  Poor-Law  Amendment  Act  of  1845  it 
is  provided,  that — 

"  the  words '  lands  and  heritages*  shall  extencl  to  and  include 
all  lands,  fishings,  fresh  waters,  ferries,  quays,  wharfii,  docks, 
canals,  railways," 

The  4Gth  section  provides  with  regard  to  canals  and 
railways^ 

**Tfaat  In  cases  where  any  canal  orc^lway  shall  passtfarongfa 
or  be  situate  in  more  than  one  parish  orcombiDation,  the  pro- 
portion of  the  annual  value  tberoof  on  wlilch  such  aaiessnient 
shall  be  made  for  each  such  parish  or  combination,  shall  Im 
according  to  the  number  of  miles  or  distance  which  saoh  canal 
or  railway  passes  through,  or  Is  dtnated  in  each  parish  or  co.n- 
blnatlon,  in  proportion  to  the  wholo  length." 

But  no  such  provision  was  made  as  to  the  mode  of  as- 
sessing ferries. 

The  existing  shires  of  C^thness,  Sutherland  and  Ross, 
were  at  various  times  ^qoined  by  statute  from  the  she- 
rlffdom  of  Inverness ;  and  the  boundaries  of  the  shire  of 
Boss  were  nut  definitively  fixed  until  an  act  of  the  Scot-. 
tish  parliament  was  passed  in  16G1  (c.  160),  entituled, 
'*  An  act  anent  the  divi»on  of  the  shire  of  Roes  from 
Inverness,"  whereby  it  was  declared — 
"  that  in  all  tyme  comeing,  the  shire  of  Boss  shall  be  marohed 
fm  the  Stochioord  itf  Boss  inclosive.  including  the  lordstdp  of 
Almano  (Ardmeanooh  or  the  Black  Isle),  and  all  the  Iwdsand 
bounds  within  tho  old  diocie  of  Boss  on  the  north  side  of  the 
ferry  Eessock,  excepting  certain  lands  belonging  to  Liord  Lovat, 
to  the  Bheriddom  ol  Cromarty  and  Ferintoeb,  which  beloogad 
to  Nairn." 

Various  grants  and  charters  in  favour  of  the  bui^h  of 
loTemesB  were  founded  on  by  the  pursuer,  aa  containing 
express  grants  of  the  ferry  of  Keesock  in  &vonr  of  that 
burgh.  By  the  act  1661,  the  king,  with  consent  of  the 
estates  of  partiament,ratified  and  confirmed  former  grants 
of  subjects  described  as  "  lyaad  within  the  foresaid  bni^ 
of  Inverness,  territories,  parochin,  and  libertie  thereof." 
Among  the  subjects  described  in  the  act,  were  the  fol- 
lowing : — ■ 

"  The  fishing  call«d  the  Stell,  together  with  the  fishing  called 
the  Beidpoole,  on  the  west  ride  of  the  ferrie  of  Kessock,  and 
with  all  fishings  of  aalmond,  and  other  flshings,"  "and  likewise 
all  and  baill  (be  foresaid  firth  of  Eessock,  and  shoarvs  of  the 
name,  and  landing  places  upon  both  partH  and  sides  of  the 
foresaid  firth  and  water  of  Nesfi,  and  with  power  of  fenieing  to 
and  fra  upon  the  said  firth  and  water,  be  boatsor  other  vessella 
whatsumeTer.  men,  goods,  cattel,  victooll,  timber,  paki,  and  all 
other  goods  and  burdtsns  wbabiumcver,  with  all  and  sundry 
profieits  and  comoditiei  of  the  foresaid  firth,  boats  and  vessels." 

It  was  not  however  denied  that  Colonel  BuUie,  by 
virtue  of  his  titles  to  the  «tate  of  Bedcastle,  foUcrwed  by 
pre^icriptive  possession,  was  the  owner  of  the  ferry  in 

question.  But  the  above  grants  were  founded  on  by  the 
pursuer  as  shewing  that  the  furry  was  to  be  token  as 
situated  within  the  parii;h  of  Inverness. 

The  estate  of  Redcastte,  of  which  the  defender  main- 
ta'ned  that  the  ferry  was  a  part  and  pertinent,  belonged 
originally  to  a  family  called  Madcenzie,  from  whom  it 
passed  to  a  family  named  Grant.  It  was  then  purchased 
by  Sir  William  Fettes,  and  after  his  death,  it  was  ac- 
quired from  his  tmstees  by  the  present  owner,  Colonel 
liaillic. 

The  defender  relied  on  a  charter  of  confirmation  by 
Sir  William  Keith  of  Delny  to  Roderick  Mackenucx^ 
Ardaphaillie,  dated  ilOth  May  1590,  ^vhcrein,  aftV^ 

VOL.  XXV.— Ko.  xxm. 


3fi4 


EEP0RT8  OF  0A6ES  DECIDED 


deacription  of  Tarions  other  subjects,  tbe  following  de- 
Boription  uf  the  ferry  occun : — 

**  Ac  ellam  totu  «t  integns  term  meaa  et  Tillsm  de  Eister 
KnsstK-k,  fretamque  Tulgarit«r  apptrllat.  tbe  ferry  of  KesMKk, 
jaceo.  Id  dicta  mea  baronia  de  DelDy,  Doviter  erecia,  comttata 
,  da  Boh,  et  infra  dictum  Tic«comitatnin  de  luTemeaa." 

At  the  date  of  this  deed,  the  countj  of  Row  had  not 
been  diqoined  from  tiie  Bheriffdom  of  InTemeee. 

After  other  tiUes  contaiaiog  the  same  description,  the 
defender  also  relied  on  a  charter  of  reEagnaUon  and  novO' 
damus  in  iaTOur  of  Mackenzie  of  Redcastle,  dated  16th 
January  1G3S,  conreying — ■ 

*'  all  and  whole  the  town  and  lands  of  Newton  of  B>-dca8tle,  with 
tbe  manor-place,  cattle  and  fortalioe  of  Bedcastle,  and  whole 
pertinents  of  the  eame,  lying  within  the  barony,  lordibip,  and 
sbeiiffdom  foreeaid  ;  all  and  wbola  tbe  town  and  landa  of 
Easter  Eessock,  and  the  frith  or  ferry  of  Eeseock,  and  flying 
called  tbe  Utell  of  EesBOck/'&c. 

In  a  retour  of  the  special  service  of  Colin  Mackenzie 
of  Redcastle,  dated  16(>2,  comprehending  the  various 
lands  and  heritages  spedfied  in  the  charter  1638,  these 
subjects  are  described  as — 

"Jacen.  infra  dlocerin  de  Bos,  et  vicecomitatnm  oUm  de  In- 
TemesB,  nunc  de  Bon." 

A  crown-charter  dated  1680,  erects  the  whole  lands, 
including  the  ferry,  into  a  free  barony,  to  bo  called  in  all 
time  coming  the  barony  of  Redcastle.  All  the  subse- 
quent titles  and  ccQveyances  include  the  ferry  as  part 
and  pertinent  of  the  estate  of  Redcastle,  aod  as  "  lying 
within  the  parish  of  Kilmnir,  knrdship  and  sheriflEdom  of 
Ross." 

In  1794,  James  Qrant  of  Redcastle  obtained  from  the 
town-council  of  Inverness  a  feu-right  to  a  small  piece  of 
ground  on  the  south  ride  of  tho  ferry  near  the  landing 
jdace,  on  which  ferrymen's  houses  and  other  accommoda- 
tions were  aftennurds  erected. 

The  pursuer  of  the  declarator  proposed  by  minute  to 
end  the  litigation  by  agreeing  that  the  ferry  shoold  be 
rateable  to  the  extent  of  one-half  in  both  panshes.  But 
this  proposal  was  declined. 

The  Lord  Ordinary,  on  3d  July  1851,  pronoonced 
the  following  interiocutor : — 

>*  In  the  dedaratOT,  finds  that  In  the  question  of  liability  for 
— SBwnent  for  tbe  support  of  the  poor,  whether  in  respect  of 
property  or  oocnpaocy,  tbe  ferry  of  Kenocit  ts  to  be  held  aa 
being  wholly  within  the  bounds  of  tlie  cotmty  of  Boss,  and 
pari&  of  Knockbain  or  Eilmiiir-WeDter  and  Snddie,  and  that, 
ooDseqnently,  tbe  aesestment  that  may  he  imposed  and  levied, 
for  tbe  anessment  of  tbe  poor,  from  the  proprietor  and  tenant 
at  tbe  i^d  ferry,  In  rwpeot  of  their  property  and  occupancy, 
fitlls  to  be  Imposed  by,  and  is  due  to  and  leviable  by,  tbe  pro- 
per parochial  aathoiities  of  the  said  parish  and  cotrnty ;  aod, 
therefore,  sustains  the  defencefi,  and  assoilzies  the  defender 
from  tbe  conclusions  of  the  action,  and  decerns :  And  in  the 
multiplepoinding,  prefers  tbe  defender  Oeorge  Gillanders,  in- 
spector of  the  poor  of  the  said  parish  of  Knockbain,  on  betiaif 
of  the  parochial  board  of  said  i»riBb,  to  the  faud  tn  medio,  and 
ranks  nlm  thereon  prime  loco  accordingly,  and  decerns :  Ilnds 
George  Anderson,  as  inspector  of  tbe  parochial  bcwd  of  Inver- 
nen,  liable  to  the  said  defender  lo  ezpenaei,  both  in  the  de- 
clarator and  multiplepoinding." 

tH^i^itlf^  redumed.   At  adviang, 

I  qnettion  Is  hcr«,  in  what  parish  or  pa- 
<ck  should  be  Msesaed  for  the  poor — 
mlr  parish,  or  partly  there  and  partly 
ferries  are  assessed  under  the  statute, 
I"  Under  the  interpretatioo  clause^  a 
description.  It  la  therefore  liable  to 
ceispii^^bf  property  And  occupancy,  and  is  not 
n^<^^  i^^ble  in  itspect  of  profits  of  trade,  where  the  assess- 


ment  might  be  levied  on  means  and  substance.  It 
me  that  Iho  difficulty  has  arisen  from  the  want  of  uf 
rule  being  laid  down  in  tbe  statute  as  to  tbe  moderi 
ferries.  The  rule  laid  down  as  to  canals  and  rsilsiji,ts 
application  to  foniet;  for.  In  those  cases,  the  pn^ntjMi 
to  the  patties  nos eased — i".  s.  the  taid  beUmgs  to  tlMiD,ut 
land  is  in  various  parishes,  and  it  is  the  portianof 
each  parish  which  is  aaessed,  and  the  statute  oal)'  £14 
rule  for  getting  at  tbe  portion  of  land  in  each  psridL  I 
ously  a  ferry  is  not  in  the  same  position  as  a  caulnn] 
and,  as  to  forries,  tbe  statute  lays  down  no  rule  of  mm 
though  it  treats  them  as  heritages.  Kow.  botdingtM) 
as  herUagty  where  is  it  situated  f  Let  us  look  st  tki 
Under  them  it  is  heritage,  as  being  part  of  the  tiute  i 
castle  and  of  tbe  barony.  Tbe  titles  describe  the  lorj 
of  those  lands,  and  in  tbe  valuation  of  teinda  refemd, 
the  pipings,  it  was  made  the  subject  of  dednctiui  ~ 
parish  of  Kilmnir.  There  is  no  way  of  extricating  Ui 
except  b7  hiding  that  the  fsiTy  mnrt  be  assewtd  ^ 
the  lands.  ItIsTMiiTtofthee8tateofBedcaBtle,SDilofUi 
of  Eessock  and  the  parish  of  Kilmidr.  lAoUag  u  Ikt 
matter,  the  sound  conne  is  to  hc^  It  as  part  of  tbe  iul 
which  it  is  united  in  the  titles. 

Lord FuUerion. — ^I  am  of  the  same  opinion.  Tberea 
difficulties,  and  it  is  not  easy  to  get  at  a  priodple  oi  dti 
But  tbe  I.onl  Ordinary  has  taken  tbe  sue  view,  asd  U| 
that  presents  less  diflBculty  than  any  other.  Tbrn  ii 
culty  we  are  clearly  free  from,  vis.  the  local  portion  of  tk 
in  so  far  as  it  can  be  localized,  it  is  localized  bj  the  tiild 
the  county  of  Boss  and  parish  of  Kflmuir.  Ttit  ii  leir 
from  the  titles  from  a  very  early  period.  It  is  attadwl 
lands  of  BedcasUe,  uid  so  the  Inverness  people  do  art 
any  right  ot  fenv,  but  they  only  claim  an  assessstnt  ia 
parinh  on  half  «  the  pronto.  But  It  Is  beyond  aUilod 
the  ferry  is  attached  to  tbe  property  on  the  othernde. 
is  nothing  inconsistent  with  principle  in  holding  tU 
the  local  position  of  the  ferr>'.  A  ferry  is  include]* 
statute  among  heritages.  This  fixes  the  point,  tbu 
assessable  subject  to  the  full  amount  of  the  profitt.  1 
question  is,  where  Is  it  assessable  f  I  flon't  think  tbe  1 
the  statute  warrant  at  all  Mr.  Neavee*  ooncliirioo,  fv 
necessarily  imply  that  a  ferry  must  be  a  corportt)  I 
subject  The  statute  does  no  more  than  say,  that  fein 
be  assessable.  And  I  cannot  see  how  it  can  be  n 
that  tbe  words  of  the  statute  can  bear  the  effect  of 
landiog  place  on  the  opporite  dde,  where  tbe  pn^tM 
ferry  may  have  no  property  at  all,  an  aascisable  ta^ 
party  having  the  right  of  ferry,  may  hsTo  no  piopalj 
other  side.  How  can  It  be  said,  in  that  case,  tbit  ll 
statutory  enactment,  that  heritage  "  shall  iitctod*  1 
shall  make  the  terminus  on  the  opposite  side,  whicfaii 
cf  the  ferry,  and  does  not  belong  to  the  indiridml  < 
only  a  right  of  landing,  assessable  f  The  statntc  I 
locality  of  tbe  subject  to  the  common  law  coutractiM 
case.  The  titles  have  for  a  long  time  fixed  the  hxalit 
we  must  not  bold  that  the  locality  Is  thrown  loose,  ud  t 
ferry  is  to  be  held  as  dtaated  on  a  side  of  the  firth  vU 
never  nndentood  before  to  be  part  of  tbe  ferry,  uJ 
understood  to  have  the  right  of  ferry  attached  to  it 
clearness  with  which  the  furry  is  localised  in  the  titlo,' 
our  ground  of  judgment  quite  pMn.  ' 

lj>rd  Ivory. — I  cannot  say  that  tbe  conclusion  ^^"^ 
tho  Lord  Ordinary  is,  in  pure  abstract  priuciple.  •'■'P" 
satisfactory  to  my  mind,  but  I  have  endeavoun^  i^J^' 
st-ek  for  groundn  that  would,  on  the  k  bole,  be  mote  i»abx 
and.  therefore,  1  do  not  feel  myself  iu  a  sitoattoe 
me  to  dissent  from  your  Lordships.   I  moat  oo«(^"^ 
have  seen  my  way  to  it,  I  had  a  itrODg  ^•■BfiWj'j^S 
as  tbe  feny  here  connects,  and  dods  appKeatlf 
In  and  between  the  parishes  on  either  sida,  so  HhW 
'from  it  should  have  been  equally  rated  Ju  hs^-Tw* 
one-half  of  the  cutnvio  assessment  to  eneh.   And  bssB 
potisessed  a  proper  territorial  eiisteu™.  fimi  T"  '-n  *  Jjl 
as  a  real  subject  covering  and  commeunumLtr  iiHb 
below,  and  the  respective  landing  plnces  ■^U'^l'j'^^ 
help  thinking' that  this  might  have  Iwen  the 
as  well  as  the  more  reasonable  and  eqciitaUe 
right  of  fprry  as  such,  ia  not  a  real  sn  I  jL'ct  of 
a  purely  incorporeal  right,  And, 
locaUty,  and  drBi^ilgdtttficMlS 
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mllr  Ed  itself  no  proper  local  or  tMUo  exlitence  whatever. 
In  Ibis  Bitaatlon,  but  for  the  words  of  the  atatDte,  U  would 
btre  been  difficult  to  say  that  tbe  feny  does  or  tolls  (^uiilew 
rader  an  afltewm«-nt  on  means  and  sutntaoce,  in  which  case 
tktj  vodld  hare  become  aTailable  in  the  parish  of  iDhabitancy) 
were,  u  snch,  liablu  io  law  to  be  rated  at  all  But  the  statute 
bsTing  defined  ftrriet  as  one  of  the  subjects  which,  for  tbe  sta- 
tntocy  purposes,  are  compreheDded  within  the  general  descrip- 
tion of  lands  and  heriti^Ees,  we  mnst  necessarily  bold  that  they 
ve,  like  other  lands  and  heritaRes,  liable  to  assexsmcDt.  The 
qnertion  then  remains.  In  what  character  and  to  what  effect 
ue  they  to  be  assessed  f  And  the  answer,  which  is  Goggeated 
bj  tlie  very  mode  in  which  the  statute  deals  with  them,  seems 
to  be,  that  it  is  not  as  a  ^  ineorporak  in  the  sbapa  of  dues  or 
Mk,  but  as  an  estate  in  which  the  oharfwter  of  Utndt  and  heri- 
UjB  mtut  t)e  held  to  predominate  and  to  rule.  Now,*in  this 
fnrnt  of  view,  we  are  compelled,  I  think,  to  go  to  the  feudal  title, 
niultr  which  all  snch  estate  is  held.  And,  doing  this,  it  is  per- 
^KllOta  very  struned  conclusion— and  that  at  which  tbe  Lord 
Otdioaiy  has  apparently  arrived — viz.  that  the  ferry  is  to  be 
tikes  AS  an  accesMiry  or  appurtenance  to  tbe  estate  of  land  w]  th 
v^teh,  within  the  feudal  title,  it  vi  connected.  Now,  here,  this 
Mate  of  land  is  unquestionably  situated  wholly  In  Eloss<sbire ; 
■nil  that  porUon  of  it  on  which  the  ferry  more  immediately 
■ball,  in  the  parish  of  Enockbain  or  Eilmuir.  Adopting  this 
mtndetstion,  therefore,  as  perhaps,  on  the  whole,  affording 
the  most  satisfactory  ground  of  judgment  of  which  the  present 
twe  is  capable,  I  am  content  not  to  disturb  the  Lord  Ordi- 
turjr's  jndgmeDt;  and,  consequently,  to  bold  with  his  Lord- 
iUp,  that,  "in  the  question  of  liability  for  assessment  for  the 
upport  of  the  poor,  whether  in  respect  of  property  or  occn- 
puu?,"  the  ferry  of  Eessock  is  rateable  in  the  parish  of  Enock< 
Nin.  What  the  amount  of  that  rate  should  be — or,  as  in  the 
sutopHti  cases  of  r^lwaj's,  canals,  &a,  under  what  dedactions 
"On  tbe  gross  profito,  in  respect  of  cost  of  malutenanco  aiid 
<>inHon,  it  nils  to  be  made— is  not,  as  I  nndentand  it,  a 
qoatioBnow  before  the  Court 
MGmna^iamt,  belngabsent  at  the  debate,  gave  noo|^niun. 

Conrt  prODOnnced  tbe  foUoving  ioterlocator: — 
"Adhere  to  the  Interlocntor  of  the  Lord  Ordinary,  subject 
to  the  following  variations— viz.  Ui,  That  in  the  declarator,  it 
H  foQDd  and  declared  that  the  pursuer,  ae  inspector  of  the 
psrochiol  board  of  Inverness,  has  right  to  assess  upon  such 
portion  <a  the  emtulo  rental  of  £800  paid  by  the  tenant  of  tbe 
>>^of  Kesock.  as  may  he  found  to  effetr  to  the  subjects  held 
b;  Colonel  Baillle  in  fen  <tf  the  bnrgb  of  InvemesB,  and  bnild. 
■iKioi'  erectioDs  thereon  occupied  by  Alnander  Fraaer,  the 
wUDtof  the  ferry,  and  real  nuser  of  the  mulUp'epoinding ;  and 
«'>That-in  the  multiplepotnding,  thp  pursuer  is  entitleii  to 
neb  portion  of  the  fuud  tn  me^  as  may  be  fonnd  to  effcir  to 
w  fen4nbjects  above  referred  to ;  and  remit  to  Lord  Cutrie- 
jull.  M  Lord  Ordinary  in  room  of  Lord  Wood,  to  see  this  fiud- 
"K  csnied  into  ofiect    Quoad  uUra  refuse,"  Ac. 

^ord  Ordinary,  Wood.— ild.  Gordon ;  Hugh  Boss,  W.8, 
fj^AU.J>njxdaB;  W.  Uackende,  W.8.  Ajfenl.—W.Cki*. 

(r.H.) 


2Bd  March  1853. 
FiBST  DivniOK, 

DoNAu,  Lindsay,  (Sir  A.L.Hay'sTrostec),  Complainer, 
V.  DuscAN  Davidson  and  others,  Be^pondenta. 

— Title  to  Sue — Trustee,  Rights  of  un- 
w  Sequestration — Bankrupt — Absolme  Disposition — A  ere- 
I'oi"  M  keritttblt  Keeurititi  wat  wfejt  in  hit  debtor  t  estate  Ujinn 
"  et  ftcib  abaolule  ditpoutioR.  No  back-bond  uxu  execuied, 
v}^.  *^'**ed  haue{f  willing,  aaiJ  admitted  that  he  wan 
'owa  i«  equitv  to  reconvey  the  ettate  on  payment  of  hh  claims, 
*'  *a$  the  mtderUanding  cf  parties  at  granting  the  con- 
"^■W.    The  debtor  became  bankrupt,  and  wat  sequestrated. 

Jttr  the  creditor  had  been  in  possession  for  apwards  of  two 
yw*  nder  the  ex  facie  absolute  disporition,  the  trustte  in  the 
^JlWrrtip*  raised  a  procen  of  suspension  and  interdict  to 
^^J"!*  Ike  creditor  from  uplifting  the  rents,  or  from  interfering 
{**«  trtute0'»)  colUclioH  of  them— Interdict  refused. 

Qoai[dHinr  is  trostee  upon  the  sequestrated  estate 


of  Sir  Andrew  Lwth  Hay,  Bart.'of  RaimeB.  The  respon- 
dents are  the  trustees  and  executors  of  the  deceased 
Dancan  Davidson,  law-agent  in  Aberdeen,  their  &ther, 
who  was  a  creditor  of  the  bankrupt. 

tiir  A,  L.  Hay  was  sequestrated  on  19th  December 
1844,  the  first  deliverance  in  the  sequestration  being 
dated  9th  November  preceding.  His  property  at  that 
date  consisted  maiuly  of  the  entailed  estates  of  Rannes 
and  Kirkbill,  in  Aberdeenshire,  of  which  the  rental  was 
about  X5000  per  annum. 

On  Ist  October  1838,  Sir  A.  L.  Hay  granted  a  deed, 
by  which,  in  connderation  of  ^1300  paid  by  Adam  and 
AndersoD,  law-agents  in  Aberdeen,  be  conveyed  to  them 
the  lands  composing  the  entailed  estate,but  declaring  that 
the  oonve^nnce  shouU  only  be  understood  as  a  convey- 
ance in  so  far  as  he  had  right  to  grant  it,  and  should  not 
be  construed  as  a  contravention  of  the  entail.  I'his  dis- 
position, which  constituted  an  absolute  conveyance  of 
Sir  Andrew's  life  interest,  contained  the  usual  clauses, 
but  excepted  from  the  warrandice,  inttr  alia,  the  pre- 
vious securities  created  over  the  subjects,  under  burden 
of  which  the  conveyance  was  ^nt^.  Upon  the  pre- 
cept contained  in  the  dispontion,  Adam  and  Andenon 
were  infeft. 

In  December  1840,  the  deceased  Duncan  Davidson 
obtained  a  conveyance  from  Adam  and  Anderson  of  their 
right  under  the  deed  of  October  1838,  on  payment  to 
tMm  of  .£1263:14:9^.  This  conveyance  was  in  the 
fbrm  of  a  cUsporition  cf  the  entailed  estates  in  David- 
son's fitvour,  by  Adam  and  Anderson,  with  consent  of 
Sir  A.  L.  Hay.  On  this  conveyance  Davidson  was  duly 
infefl,  the  sasine  being  dated  15th  June,  and  record^ 
13th  July  1841. 

Davidson  had  also  acquired,  for  ,£13,405:14:2, 
various  debts  against  Sir  A.  L.  Hay  which  were  vested 
in  the  North  of  Scotland  Insurance  Company,  amounting 
in  all  to  upwards  of  ^50,0i>0,  and  consisted  nf  redeem- 
able bonds,  dispositions  in  seourity,  bonds  of  annuity 
and  provision.  Tbe  conveyance  of  these  debts  by  the 
North  of  Scotland  Insurance  Company  in  Davidson's 
favour,  was  dated  in  December  1840,  and  he  was  infeft 
by  sanne  dated  15th  June,  and  record  13th  July  1841. 

The  debts  thus  acqured  by  the  ree^ndents  were  pos- 
terior in  date  and  order  of  preference  to — 1st,  a  bond 
vested  in  the  trustees  of  General  Anderson  for  ,£1195  : 
12b.  1-^.;  and,  2d,  a  bond  of  annuity  vested  in  the 
Aberdeen  Assurance  Company,  conditionally  restricted 
to  £2595  : 0 :  9,  and  redeemable  on  payment  of  X29,000. 

In  July  1844,  five  months  prior  to  the  sequestration, 
the  complainer  obtained  a  decree  of  maills  and  duties 
against  the  tenants  of  the  estates  of  Kannes  and  Kirk- 
bjll.  Ko  charge  was  ^ven  on  this  decree,  the  tenants 
being  willing,  as  he  averred,  to  pay  without  such  a  com- 
pulsitor. 

No  back -bond  was  ever  executed  by  Davidson  in  &- 
vour  of  the  bankrupt,  thop^  the  draft  of  one  hod  been 
prepared  by  Adam  and  Anderson  when  they  were  in 
right  of  the  absolute  conveyance.  It  appeared,  however, 
from  the  correspondence,  that  Davidson's  position  wau 
that  of  a  creditor,  and  he  admitted  himself  to  be  bound 
in  equity  to  denude  and  reconvey  on  satisfaction  of  his 
claims,  and  expressed  bis  willingness  to  do  so. 

Davidson  averred,  that  since  the  date  of  ^is  ^^^<ftfl^ 
disposition,  he  had  drawn  the  reitiflitized  by  V^OOQ  IL 
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As  alreicly  meatiMied,  the  oompUiner  was  confimed 
trustee  in  January  1845.  The  presoot  ap[dication  waa 
presented  in  April  1847.  Its  prayer  was — 
"  to  9ui*>end  the  proceedinga  complained  ot,  and  to  interdict, 
pnthiUt,  and  diKbarge  the  respondent,  by  himself  or  by  any 
factor,  agent,  or  other  penoa  or  peraoDa  acting  hj  his  oiden 
or  for  fait  behoof,  from  intermeddling  or  intromiting  with,  or 
demanding,  sainjir  for,  cotlecting,  uplifting,  recdring,  or  dij. 
cliarging  any  rents,  mailis  or  duties,  preatable  from  or  payable 
by,  or  to  become  prostable  ^rom  or  payable  by,  all  or  any  per- 
sons, as  tenants,  feuars,  vassals  or  poswasors  of  all  or  any  farms, 
lands,  booses,  mills,  mines,  quamea,  fishings  or  other  poue«- 
dona,  on,  or  parts  of,  the  lands  ud  barony  of  Bannea,  the  Unds 
and  estates  KirfcUU,  Moistown,Blairlodinnie,  and  othm,  or 
other  lands,  baronies  and  estates,  which  pertained  to  the  saiil 
Sir  Andrew  Leilh  Hay  atthedateof  bis  sequestration,  or  which 
now  belong  to  bim,  or  to  the  eomplainer  as  trustee  on  bis  se- 
qneatrated  estate,  by  whatsoever  name  or  names  the  partioolar 
larms,  lands,  houses  or  other  possessions,  may  be  known  or  called ; 
and  mm  tbreatoiing  all  or  any  of  the  tenants  or  poasessors  of 
the  saldsat^scts,  witti  aotjons  or  proceedings  at  law  for  payment 
of  the  rents,  maills  or  duties,  payable  or  to  become  payable  by 
them,  or  otherwise  interfering  with,  molesting  or  interrupting 
the  eomplainer  in  the  collection  and  recovery  uf  tlie  said  rents, 
mallls  and  duties,  and  the  management  and  adminiatiation  of 
the  sequestrated  estate,  in  the  exercise  of  his  statutory  powers 
am]  duties  as  trusteefor  behoof  of  all  concerned;  or  todo  other- 
wise In  the  premises  as  to  yonr  Lordahipa  may  seem  proper ; 
declaring,  that  this  application  is  without  prejudice  to  any  right 
which  may  be  competent  to  the  respondent,  as  a  creditor  or 
alleged  creditor  of  tne  said  Sir  Andrew  Leith  Hay,  to  claim  on 
his  sequestrated  estates,  and  to  be  ranked  as  an  ordinary  or  as 
a  preferable  creditor,  according  to  the  rights,  titles  or  vouchers, 
which  the  reqiondent  may  produce  and  lawfully  found  on  in 
support  itf  hfi  daim ;  and  without  prejodioe  to  any  other  rights 
tnmpeteot  by  kw  at  the  sequestration  atatnte  to  the  respon- 
dent) as  the  same  may  be  vouched  and  instmcted." 

The  ecnnplainer  pleaded — 

1.  The  estates  having  been  the  property,  not  of  the  respon- 
dent Davidson,  but  of  the  bankrupt  at  the  date  of  sequestraUon, 
the  respondent  has  no  right  or  title  to  uplift  the  rents,  in  pre- 
ference to  the  eomplainer  as  trustee  duly  confirmed  and  vested 
for  behoof  of  all  concerned.  2.  The  respondent  is  not  entitled 
to  found  on  the  craveyance  transferred  to  him  by  Messrs,  Adam 
sod  Anderson,  as  hsTing  been  at  any  time  more  than  a  re* 
deeaiablesecnri^tohiiiifortbesumof£lS63:  U:9(advanced 
on  receiving  it.  3.  Hie  other  writings  founded  on  by  the 
respondent  an  nettber  snffldent  to  vouch  his  claims,  nor  to 
instruct  that  be  is  a  preforsble  heritable  creditor.  4.  As- 
suming that  the  reepoadeot  could,  by  any  of  the  writa  founded 
on,  iostroct  an  beritaUe  debt  resting-owing  to  him,  he  is  not 
entitled  to  exclade  the  eomplainer  frmn  possession  of  the  estate 
as  tniatee  for  behoof  of  all  ooneemed,  more  espedatly  as  the 
respondent  gave  no  charge  on  the  decree  of  maills  and  duties, 
sixty  days  before  the  date  of  sequestration,  in  terms  of  the  ae- 
qnestration  statute,  section  95.  5.  In  the  circumstances,  and 
Um  respondent  having  obtained  no  title,  nor  done  any  diligence 
snffldent  to  exclude  tbe  ooniplalner's  right  to  uplift  the  rents 
of  the  estates  in  question,  the  latter  is  entitled  to  an  interdict 
as  craved,  in  order  to  prevent  the  respondent  ttom  impeding 
or  interfMi^  with  him  in  the  recovery  the  rents,  tx  behoof 
orallnoncemed,  according  to  law. 

The  respondents  pleaded — 

1.  Tbe  respondent  being  vested  and  Infeft  in  the  fall  right  of 
Sir  Andrew  Leith  Hay's  intereat  in  tbe  estate  under  an  abso- 
lute conveyance,  is  entitled  to  maintun  his  title  and  possession 
as  against  all  otlier  parties.  S.  In  particular,  the  eomplainer  is 
not  entitled  to  interfere  with  the  respondent's  possession,  in 
respect  that,  under  the  sequestration,  the  eomplainer  is  only 
Tested  with  any  estate  or  interest  then  held  by  Sir  A.  L.  Hay  ; 
and  Sir  Andrew  having  previously  been  divested  of  the  estate, 
and  of  bis  interest,  in  favour  of  the  respondent,  that  estate  end 
interest  did  not  fall  under  the  sequestration.  3.  The  respondent 
is  more  particularly  entitled  to  resist  interference  on  tbe  part  of 
the  eomplainer,  as  the  respondent  had  already  entered  into  actual 
possession  of  the  sulfjects,  by  levying  and  receiving  the  rents 
thereoC  4.  The  respondent's  readiness  to  reconv^  the  estste 
upon  the  terms  ex^ained,  aSbrds  no  gnmad  for  depriving  him 


of  the  benefit  of  the  absolute  tlUe  inbb  fevoor.wliidihstai 

a  right  to  .maiotaitt  in  tbe  laeantlme,  until  the  coadiliaei  ataki 
by  Mm  are  oomfriied  with.  6.  l^e  reqtondent  woild  Mmi 
be  entitled  to  maintain  possession  at  tbe  estate  under  hit  itta- 
rities,  and  decree  of  mauls  and  duties,  where  the  nceeso^  d 
any  diarge  upon  tliat  decree  was  superseded  by  the  dreva. 
stsnoes  above  explained.  6.  Tlie  conveyanoas,  and  ether  pn- 
doetioas  founded  on  by  the  respondent,  are  suffleisBt  tossppM  I 
bis  pleas.  At  all  events,  while  they  stand  nnteduesi  tbs  ■»  I 
sender  is  not  entitled,  in  this  aotlon,  to  duUei^  thai  as  boil 
insufficient  to  vouch  hb  claims  and  to  iostrnot  his  rigfau 

The  note  waa  passed  to  tr^  the  qnestion,  and  a  rcciW  I 
waa  made  up.  DavidBon  died  in  the  coarse  of  th» ! 
proceedings. 

The  Lord  Ordbary,  on  20th  Mazoh  1851,  jxoumad 
the  foUowing  ioterloontor:^ — 

"In  respect  of  the  jodirraeot  of  the  whde  Conri  noirpn. 
nounoed  In  the  case  of  Oardym,*  repels  the  reasons  of  mufa- 
sinn  and  interdict,  and  fiads  the  leltera  orderiy  prooeeded,  rs 
fuses  the  interdict  oraved,  and  deoems :  Finds  the  eonipbiacr 
liable  in  expenses. 

"  JtTofe.— Tlie  recent  jtldgmrat  of  the  Court  ia  flsjdyse  e 
The  Boyal  Banlc,  seems  eondoriTS  of  the  preemt  qaestin : 
The  bankrupt,  on  the  face  of  the  title,  stood,  at  tbe  dste  of  bit  | 
sequestration,  sod  for  years  before,  absolutely  divested  in  kim  I 
of  the  respondents,  and  of  course  tbe  feudal  estate  codd  not  to 
carried  by  the  suspender's  adjudication  gua  trustee.   If  thii  bi 
aa  tbe  only  Ii«al  title  to  uplift  Uie  renU  is  with  the  Nspondtaib  . 
That  the  respondents  may  be  UaUe  to  bold  count  and  mhwaf 
with  tbe  suspender  for  tbdr  Intromissions,  aa  being  al  botM  I 
truly  but  creditors  of  the  bankrupt,  and  that  when  theirdeh 
is  fully  satisfied  and  paid  up,  they  may  eventoally  be  csfinl 
upon,  and  compelled,  under  the  right  of  reversion  cootUtaul 
in  the  bankrupt's  person,  to  denude  and  reconrey  tbe  ertiU; 
does  not  affect  the  present  question.  At  present  tbo  ssspeoitf  i 
haa  no  rvoZtitle,  and  any  personal  rightimplted  intheieism^  ' 
Is  Insnffident  to  support  him  in  bis  demand  for  Intodiet. 

"  A  more  subordinate  ground  in  support  of  tlie  judgwnik 
that  the  respondents  have  been  ifl  pomamrio  fur  yean;  m 
tliat,  even  though  the  suspender's  appdntment  as  trustee 
plaue  so  far  back  as  SOth  Januaty  1845,  the  present  appUcnin 
was  not  submitted  till  S4th  April  1847.  In  such  drcnuutaucet. 
wiHiety  interdict  is  not  the  proper  course  of  lemedjr,  hovfti 
mnch  it  may  be  open  to  the  suspender  to  proceed,  pertnptt? 
count  snd  reokooing,  with  relative  deetaratw  and  ad|jadioaiies* 

The  eomplainer  redumad.   At  advising^ 

Lwd  PraiiUnt^TbB  reqK»dent  has  an  «>  /am  aMtt 
title,  and  is  in  possessloa.  In  that  state  of  matten,  tbe  se^nn- 1 
tration  takes  place.   Now,  thM,  the  trustee  seeks  to  ptiWBl  i 
bim  drawing  the  rents,  on  the  allegatl<ms— {1.)  that  he  i  His  | 
creditor  under  some  sort  of  arrangement — especially  an  anup- 
ment  with  the  person  from  whom  be  derived  rigfit ;  sad  (t) 
that  bis  debts  are  not  to  the  extent  to  wliich  he  alteges.  No* 
these  are  not  mattm  into  vhldi  we  can  enter  at  alL  Vbtf  i 
may  be  his  liabilities,  we  rannot  try.  There  Is  no  aoooutiif  i 
here.   In  an  action  of  declarator,  or  some  other  action,  it  atj 
be  found  that  he  is  truly  a  security  hdder,  and  has  got  p•^ 
ment  of  his  debt,  and  raiiy  be  eompelled  to  denude^  "Hm 
may  be  very  formidable  questions  lying  behind  this;  botsieifi 
these  questions  to  be  tried  in  an  action  of  this  kind  ?  Idas* 
think  so.  We  cannot  bold  that  the  troMee  is  the  progriiW*  i 
this  estate ;  but  we  must  hdd  on  thefece  of  these  titls%  sittif ' 
stand  Bt  present,  that  Davidson  is  tlie  proprietor  <tftbia<itBia  ; 
and  if  BO,  is  a  competition  for.  tbe  estate  to  be  tried  in  tbeifcif'l 
of  an  application  for  interdict  at  the  instance  of  tbe  ttastM* 
the  late  proprietor,  against  the  party  who  has  poroheiwf|SSS 
is  in  possession  f  I  do  not  think  so;  tlierdbre,  slaodiBgtbi 
matter  aa  it  is,  we  cannot  give  effect  to  tUs  suspenuoa. 

Lord FuU»rtoiL-~-l  am  of  the  ssme  opinion.  Until  *bs|«9 
baa  bntuf^ht  tbe  proper  action,  we  cannot  entertain  UiisqaaliK 

Lord  Cumnghame.-^I  must  coiocide  with  tiie  c^niuss  itif 
have  been  ddivered,  as  I  conceive  that  the  case  of  Gm^^^ 
cided  by  the  whole  Court  in  1851,  rules  the  present  faaM* 
In  that  caaoi  it  was  found  that  lieritable  creditoia  ftcaVaB" 
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k1  vpeciflo  Bono,  who  had  t^o  a  McnritjrOTcr  a  mil],  in  tho 
rm  of  m  abwtlate  dUpoutiOD  aod  taaioet  were  to  be  held  as 
udal  proprieton,  n  long  a*  tbej  did  not  nnouDce  the  title 
ley  held,  or  get  the  trtutee  to  take  •  tnufenBae  to  it.  The 
me  law  muat  be  ^>idied  here.  Tbt  tnutee  may  take  mea- 
ires  under  the  Kqneatration  act,  for  vetting  this  and  all  tlie 
faer  profwtf  attbe  hankrapt  in  hl«  person ;  bat  the  necessary 
easmes  mast  be  taken,  and  withoot  them,  the  trustee  cannot 
■tain  posseasloo,  or  acquire  that  preferable  title  to  tJierali|]ecta 
A  rents  which  in  general  bis  oflBee  requires. 
Lord  Ivory. — I  am  of  the  same  (^Mkm.  Tliera  are  three 
lewers  to  this  appUcaUoo  for  interdict:— (1.)  The  feudal  Utle 
eolutdy  diveatt  Sir  A.  L.  Hay,  and  ataoiatdy  invests  the 
spoodeats.  The  respondents  therefore  stand,  on  the  legal 
tie,  absolutely  proprieton  of  this  antgect,  and  they  bare 
en  for  many  years  drawing  the  reots.  TIds  is  all  that  is  oe- 
esary  to  support  it.  It  is  in  this  sitoaUon  that  sequestration 
'  ^  L.  Btty  takes  pUoe.  Adjudicatioa  cttoU  not  take 
ray  the  estate  ^ueh  another  party  stood  feudally  vested  in. 
might  give  him  a  right  io  briug  ui  aocountlag,  iMit  it  gave 
m  no  right  to  levy  rents,  or  to  interfere  with  another  party 
ho  had  for  yean  been  levying  the  rents.  {2.)  Suppose  it  were 
Imitted  that  Uiis  was  but  a  title  in  leourity,  is  the  creditor 
A  a  creditor  in  poiseeiion  ?  Can  yon  jump  to  the  contraiy 
ndndoiiin-aniDterdit^t  Itbinknot.  (3.)  The trmtM hu 
td  such  title  u  aeqoeitialiai  could  give  htm,  for  the  fieriod 
two  yean  before  he  challenged  this  title  of  the  puty  who  is 
)t  only  in  posseseioo,  but  recognised  by  the  tnutee  for  two 
■ors.  Is  ^t  a  situation  of  matters  for  the  tnutee  to  come 
rward  to  oast  iiim  ?  It  is  too  late.  He  must  now  proceed 
)  oast  the  party  if  he  think  be  has  no  title. 

Ad&en. 

CompIaiDer's  Authorittep.— Lindsay  v.  Faterson,  July  10, 
MO;Qavdon  v.  Millar,  Jan.  12, 1843;  BobertMm«.Daff,  Jan. 
1, 1840 ;  Bartlett  v.  Buchanan,  Feb.  SI,  1811. 

Beipondents'  Antboritiea.— Qardyiie  p.  BcgrtI  Bank,  tipra, 
d1.  z^.  p.  410. 

Lord  Ordinarjf,  trarj^Att.  Robertson,  Hector ;  Jopp  &  Joho- 
00,  W.S.  Agmlt.—AU.  Deai^  Bott;  Jamea  BoM,  S.S.a 
goA.—'U  Ciuifc.— (F.H.) 


23d  Mar^  1863. 

'  Fatn  DiTiBioir. 
BB  Bet.  Jahbs  Hamilton,  and  Riobabu  Wynits 
Hamilton,  PuTVtiera,  t).  AKonsw  Hops  and  others, 

roof — Beating-Offing — Assignation  in  Security — Con 8 frac- 
tion— A*  auignatioH  in  aeevrilj/  tet  forth  aundrf  debU  as  tht 
debtt  in  refertnce  to  which  the  deed  waM  granted,  and  it  coit* 
veyed  in  ttcurity  certain  /urniture,  boekt  and  picluret,  which, 
however,  wtre  allowed  to  remain  ta  po*»t$»ion  of  the  cedent.  At 
a  dittance  of  aonuyeare,  and  ajler  the  death  and  inaolvtna/  of 
the  ettUnt — Held  that  the  lermt  of  tht  deed  were  inniffieitnt 
to  inetnct  the  existence  of  the  debt;  in  an  actio*  for  payment 
at  the  imatmue  of  the  auignie't  repreetutMivet  ajrouuf  tk* 
exeeutorB-eredilore  of  the  cedent. 

This  action  waa  brought  before  the  Sheriff  of  Edin- 
argh  to  recover  payment  of  X4794 : 2  : 10.  The  pur- 
lers were  tho  teatamentarj  ezeoutorg  of  the  late  James 
LamiltoB  of  Karnes,  who  died  on  5th  Jannary  1849. 
he  defenders  were  ezeoutors-creditors  of  the  lata 
[ariaune  Countess  of  Strathmore,  who  ^ed  on  23d 
ctober  1849. 

The  action  was  rested  upon  two  doeds  granted  bj 
•ady  Strathmore  to  James  Hamilton,  of  which  the 
kateiial  dauses  arc  fully  quoted  in  the  Lord  Ordinary's 
iteilocutor,  Tho  first  deed  waa  dated  16th  October 
823;  and  the  seoond,  30th  March  1848. 

The  first  deed  narrated,  that  a  sum  of  £1500  had 
een  adnnoed  by  Hamilton  to  Lady  Strathmore  prior  to 
er  marriage;  that  subsequently  Hamilton  had  incurred 
arious  law  expenses  on  her  account;  and  that  Lord 


Strathmore,  who  was  a  oonsenter  to  the  deed,  was  hia 
debtor  in  Tarious  large  sums.  On  these  conedderations, 
(ho  deed  asa^ed  in  security  to  Hamilton,  the  furniture, 
b<K>ks,  pictures,  (fee.,  belonging  to  Lord  and  Lady  Strath- 
more, in  the  apartments  oooupied-by  them  in  Holyrood 
Palace,  with  power  of  sale. 

'The  second  deed,  which  was  executed  by  Lady  Strath- 
more nearly  two  years  after  her  husband's  death,  ratified 
and  confirmed  tho  first  deed.  It  also  acknowledged  a 
liability  on  the  part  of  the  Earl  and  Countess  to  pay  to 
Hamilton  rent  at  the  rate  of  X150  per  aonum  from 
Whitsunday  1828,  at  which  date  they  had  returned  to 
the  occupation  of  their  apartments  in  Holyrood  Palace; 
and  it  assigned  to  Hamilton,  Lady  Strathmore's  right  to 
an  annuity  of  £300  payable  to  her  6-om  the  lands  of 
Ardkinlass,  as  the  widow  of  the  late  Sir  Alexander 
Campbell. 

Lady  Strathmore  died  inBolvent,  leaving  do  other 
property  except  the  famiture,  books,  pictures,  Ac, 
which  were  the  subject  of  the  above  deeds.  The  defen- 
den  having  completed  their  tiUe  as  executors-creditors, 
in  Febrnary  1850  Bi^  these  effects  for  between  £600 
aod  £700. 

The  sum  of  £4794:2:10,  of  which  payment  was 
sought  in  the  present  action,  was  composed  of  the  £1500 
mentioned  in  the  recital  of  the  first  deed,  and  of  arrears 
of  rent  for  furniture,  at  £150  per  annum,  from  Whit- 
sunday 1828. 

The  question  waa,  whether  the  recitals  in  the  two 
deeds  were  sufficient,  in  a  question  witii  the  defenders,  to 
establish  this  claim. 

The  defender  pleaded,  irUer  tdia — 1.  That  the  docu- 
ments prodooed  by  the  pursuers  did  not  instruct  the  debt, 
in  a  question  with  the  defendm. 

The  Sheriff-substitute  aasoilaed  finm  the  dum,  and 
to  this  judgment  the  Sheriff  adhered. 

In  an  uLvocation,  the  hotd  i  )rdioary,  on  18di  July 
1851,  pronounced  the  following  interlocutor:— 

"  Finds  that,  on  the  16th  Ootober  1823,  the  disposition  and 
assignation  first  lib«Ued  on  was  granted  by  tiie  Coattf«B8  of 
Strathmore,  with  consent  of  her  husband,  in  fovourof  her  agent, 
the  late  Mr.  Jamea  Hamilton,  W.8.,  the  i^ed  porpoiting  to  have 
been  executed  in  London :  Finda  ibai  tbe  s^  deed  praeseda 
on  the  narrative,  that  tbe  said  Jamea  Hamilton  had  advanced 
and  paid,  for  behoof  of  the  s^d  CouDtess,  prior  to  her  manlBge, 
(which  took  pince  on  12th  Dec  1817),  various  snma  araonnt- 
ing  to  £1600  or  thereby  ;  that  be  had  aubeeqnently  incurred 
a  considerable  debt  for  law  espeoaes  and  otherwise  in  tbe  pro- 
tection of  her  property  ;  and  that  tbe  Earl  of  Stratlimore  waa 
also  j  ustly  indebted  tu  the  said  Jamea  Hamilton  in  diven  large 
snmaof  money;  aod  then  tiie  deedbcara.  *audforwh1cbsev«niI 
advances,  it  is  but  just  and  reasonable  that  be  shoold  be 
aarigned  into  such  securities  as  we  have  it  respectively  in  our 
power  to  give  :  And  conddeiing  that,  on  our  departure  from 
Scotland  in  or  about  the  month  of  July  1820,  there  were  pitna- 
ted  in  tbe  apartments  then  belonging  to  me,  the  said  Haritmne 
Countess  of  Strathmore.  various  articles  of  property,  furoiturf , 
idctnres,  and  othera,  to  whleb  we,  or  one  or  other  of  us,  had 
right,  and  that  on  onr  deputure  M  aforesaid,  tbe  same  were 
handed  over  to,  and,  with  oar  oonaent,  taken  poesenion  of;  and 
placed  under  the  custody  and  keeping  of  tbe  said  James  Ha- 
milton, as  a  security  to  him  for  his  said  advances  to  as  teepee- 
tively  as  aforeaaid,  and  in  whose  poraeasion  they  have  conti. 
nued  and  remained  ever  dnoe :  And  conridering  that  the^  la 
no  immediate  prospect  of  oor  beiug  enabled  to  discharge  our 
B^d  debts  and  engagements  to  tbe  ^id  James  Hamilton,  and 
that  he  is  desirous  of  obtaining  a  more  formal.nsngnatlgD  to 
the  said  articles  of  furniture  and  otbcm,  without  hart  or  pre- 
judice to  his  present  poBseEsioo  thereof,  and  with  power  to  sail 
and  dispose  thereof  as  after  mentioned and  therefore  thi 
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afd  famttare,  conform  to  an  allcEed  Inventory,  is  udgned 
to  the  said  James  Hamilton,  'and  Uiat  in  secoritjr  and  for  the 
more  sore  payment  of  the  debta  and  eofngemeDta  respectively 
dae  by  us  to  the  said  James  Hamilton  ;'  and  the  deed  farther 
contains  a  power  of  sale  in  favonr  of  the  said  Jameft  Hamilton : 
Finds  that  the  inrentory  referred  to  in  the  mli  deed  is  not  pro- 
duced, or  alleged  to  exist :  Finds  that  the  said  CoonteBs  under- 
toolc  no  obligation  to  pay  the  said  alleged  advances,  or  any  of 
them,  and  no  evidence  beyond  the  said  deed  is  alleged  to  exist, 
or  ever  to  have  existed,  in  reference  thereto,  and  no  farther 
exj^anation  is  given  as  to  tbesaid  debts,  excepting  as  afternien- 
tioned  :  Finds  that  there  is  no  instrumeot  of  delivery  in  re- 
ference to  the  said  furniture ;  and  that  it  is  not  alleged  as  a 
substantive  ^t,  that  there  ivas  any  actual  delivery  thereof,  or 
that  the  same  vras  in  any  way  taken  ponsessioQ  of  by  the  said 
James  Hamilton :  Finds  that,  on  the  80Ui  of  March  1648,  the 
■aid  CotmtesBof  Strathmore  granted  the  second  deed  libelled  on, 
which  proceeds  on  the  narrative  of  the  said  alleged  advance 
of  £1600,  as  being  made  prior  to  12th  December  1817 ;  that 
on  occaaon  of  her  marriage  of  that  date,  she  was  in  occupa- 
tion of  certain  rooms  in  Holyrood  House,  under  grant  from 
the  Crown,  wherein  were  contained  certain  articles  of  furni- 
ture ipedally  reserved  £ar  ber  sole  and  indlvidtial  use  and  be- 
hoot,  and  that  the  bad  continued  to  powcss  the  same ;  that  on 
the  20th  of  July  1820,  the  said  Earl  socceeded  to  the  estates, 
whereopon  he  immediately  proceeded  to  London,  upon 
which  oocasion  I  followed  shortly  after,  when  the  said  apart- 
tbents,  and  the  lieys  thereof,  were  delivered  over  to  the  said 
James  Hamilton,  with  the  whole  property,  goods,  cliatteU, 
and  effecte  therein  situated,  conform  to  inventory  thereof 
made  up  at  the  time,  as  a  security  and  in  payment  to  him  for 
the  advances  made  to  me  as  aforesaid,  and  for  the  debts  Indi- 
ridnally  due  by  me  to  him,  in  virtue  whereof  the  said  James 
Hamilton  entered  into  the  possession  and  keeping  of  the  said 
apartments,  and  goods  and  effects  situated  therein,  and  made 
use  of  the  same  according  to  his  will  and  pleasure ;  that 
shortly  after  the  departure  of  my  said  husband  ftom  Scotland 
as  oforesidd,  various  attempts  were  made  by  certain  creditors, 
or  alleged  creditors,  of  the  said  Earl,,  my  husband,  or  of  me 
the  said  Huionne  Countess  at  Stnttbmore,  incurred  after  my 
marriage,  to  attach  and  wise  upon  the  effects  situated  within 
the  said  apartments  in  payment  of  their  ttid  debts,  which  the 
said  James  Hamilton,  under  a  mandate  and  authority  by  me 
and  my  said  husband,  resisted,  in  which  resistance  great  ex- 
pense was  incurred  ;  and  that  in  consequence  of  thelitigations 
which  ensued  upon  said  prooeedings,  I  incurred  a  large  addi- 
tional debt  to  tD«  said  James  Hamilton  in  protection  of  my 
right  of  property  reserved  to  me,  excluding  the  jua  mariti  of 
my  said  husband  as  aforesaid,  in  virtue  whereof  the  said  JamcH 
Hamilton  maintained  his  possession  of  the  said  means  in  op- 
position to  the  claims  of  the  sidd  contesting  creditors :  That 
the  said  aasignaUon  of  16th  October  1828  is  then  narrated ; 
and  the  s^d  second  deed  proceeds — '  That  the  said  James 
Hamilton,  in  virtm  of  said  original  right  and  possession  of 
the  said  property  on  our  said  departure  from  Scotleud,  and  of 
the  said  disposition  and  aeelKnatlon  ratifying,  confirming  and 
approving  of  the  some,  with  the  additional  powers  therein 
contained,  the  said  James  Hamilton  remained  in  the  uninter- 
rupted poeseeston  thereof  down  to  the  return  of  me,  the  said 
Marianne  Countess  of  Strathmore,  which  liappeited  on  or  abont 
the  16th  day  (tf  Uay  1828,  when,  with  the  tolerance  and  consent 
of  the  s^d  James  fiamlltoo,  1  entered  into  the  use  of  the  said 
apartments,  together  it  ttb  ttie  goods  and  effects  situated  therein, 
I  paying  a  rent  for  the  same,  and  io  whicli  use  and  possession  I 
continued  during  the  life  of  the  said  Earl,  my  husband,  under 
the  said  permission  and  agreement  as  aforesaid,  but  without 
being  able  to  pay  the  stipulated  rent  agreed  upon  for  the  said 
furoitnro,  goods,  chattels  and  efiects :'  Finds  that  the  deed 
furthur  narrates,  that  the  said  Countess  had  by  marriage  con- 
tract been  secured  in  an  annuity  of  £900,  in  the  entailed  estate 
<if  Ardkinlass ;  that  her  husband  died  on  the  2Sd  of  August 
184S ;  and  that  *  I  have  continued  in  the  pfwsession  of  the  said 
premises,  and  have  been  permitted  the  use  upon  hire  of  the  said 
furniture,  goods  and  effecu  therein  situated  and  contained,  from 
the  foresaid  term  of  Whitsunday  J 838,  when  I  returned  to  Soot- 
land,  and  siuce  his  death  ;  That  shortly  after  the  decease  of  the 
said  Thomas  Bowes,  1^1  of  Strathmore,  my  husband,  a  negotia- 
tion was  set  on  foot  ood  entered  into  between  me  and  the  said 
James  Hamilton,  relatiye  to  the  goods  and  effects  belonging  tu 
liim  OS  aforesaid,  situated  within  the  said  apartroeDtaio  the  said 


Palace  of  Holyrood  House,  and  my  ate  (rf  tiie  same  Ij  pew 
sion  of  the  said  James  Hamilton,  and  that  lie  wia  dedna  M 
rendering  the  said  effeeb  available,  in  terms  of  the  pm  of 
sale  contained  in  tiie  said  disposition  and  auignstion  btfn 
cited,  in  satisfaction  and  payment  of  my  said  debt  to  bin  ■ 
aforesaid,  and  interest  due  thereon,  and  for  the  arrean  trf  im 
due  by  me  on  ray  resumed  use  of  the  said  effects  as  afbfcwdi 
and  that  in  the  course  of  the  foresaid  negotiatton,  at  Dyesnw 
solicitation  and  request,  the  said  James  HamUton  had  eaniwd 
and  agreed  to  postpone  his  aisumptioa  and  lole  of  the  «id  pi» 
perty  sttoated  in  said  apartments  as  aforesaid,  upcm  my  gnoDif 
the  security  and  additional  assignation  and  obligation,  and  otln 
under  written  ;  and  seeing  that  it  has  been  floally  settled  vd 
agreed  between  us,  the  said  UarianneCoonteascrf'BtritluDorenl 
the  said  James  Hamiltim,  that  he  should  dehiy  paymsntof  ttt 
arrears  of  rent  or  hire  doe  oa  the  atid  effects,  orlntmstof  ti 
sums  advanced  by  him  to  me  thereupon,  and  postpone  the  poM 
of  sale  competent  to  him  of  said  effects  bdimglng  to  his,  ori 
situated  io  the  said  apartments  as  afimsaid,  oo  my  eng^bf 
and  becoming  bound  to  make  payment  to  him  in  fntnie  of  \k 
sum  of  £1 50  sterling  per  annum,  as  the  agreed  oo  rent  or  Inn 
of  the  said  furniture,  goods  and  effects,  bdd  and  taken  poo* 
sion  of  by  me,  aitd  admitting  my  Tosponribility  for  the  mm 
of  rent,  from  the  sidd  term  of  WUtniDday  18SS,  «ba  I 
entered  into  tlie  eqjoyment  upon  loon  of  tl>e  ssid  dot 
on  my  return  to  Scotland,  at  the  said  agreed  on  mt  of  t\9 
yeiriy,  and  oo  my  granting  to  him  the  farther  diipnitia 
and  assignation  underwritten;' — therefore  aha  not  onlytili- 
fied  the  former  debt,  but  bound  and  obliged  herself  to 
the  said  James  Hamilton  the  sum  of  flfiOyearly  as  thehbi 
of  the  said  fnrnituro  from  Whitsimday  1828,  being  an  inot; 
of  twedty  years,  and  in  all  time  coming  during  her  Ufculi 
in  further  security  she  assigned  ber  anniuty, — the  said  Jsatf  I 
Hamilton,  on  the  other  band,  postponing  hia  right  of  tUieil 
payment  of  the  future  rents :  Finds  it  not  alleged  utttft 
rate  and  substantive  ^t,  that  the  said  Jamea  UamiltoaM 
actual  possession  of  tbe  said  furniture :  Fiodi  no  evidM 
adduced,  or  averment  made,  that  any  creditor  took  iteiaif 
appropriating  tbe  said  furniture,  or  tliat  tbe  said  James  Haf 
ton  succeeded  io  resisting  any  such  attempt,  or  anyaUeg>% 
apart  from  the  narrative  of  the  said  deed,  of  any  one  dm 
facts  therein  stated  :  Finds  that  the  said  Cotmteas  of  SoA 
more  died  on  the  22d  of  October  1849,  and  that  no  endM 
is  adduced,  or  averment  made,  that  ahe  ever  paid  anyM* 
under  the  said  agreement,  or  tfaat  any  itep  was  taka  dril 
ber  lifetime  on  either  of  the  foresaid  deeds,  or  for  recomyfl 
any  of  the  advances  therein  alleged  to  have  been  made : 
it  not  denied  that  the  said  furniture  was  the  only  property ■ 
by  the  said  Countess  of  Strathmore,  and  that  the  P^^^ 
thereof,  being  l>etween  £600  and  £700,fbnn  the  fundtorai 
the  respondents  have  been  confirmed,  and  on  which  the  sd« 
cators  claim  to  be  ranked  pari  pauu:  Finda  that  thsM 
James  Hamilton  liaving  died  on  the 

representatives  were  confirmed  executors  on  20th  I^oeBM 
1849,  and  in  their  confirmation  there  is  the  following  entir>« 
•  Sum  due  the  deceased  by  Uarianne  Connteas  of  StrathoMI 
now  deceased,  £1500  and  upwards,  supposed  ineooversbl^H 
say  £200  :'  Fiuds  that  during  the  lifetime  of  the  siM  JMi 
Unmiltou,  no  step  was  taken  on  the  said  deeds  or 
them,  but  that  the  advocators  now  cliUm  to  oonstitott  s  Ml 
and  to  he  ranked  on  the  proceeds  of  the  said  fumitvei" 
pastu  with  the  true  and  lawful  creditors  of  the  decMisM> 
tlie  fxtent  of  £4794 :  2  : 10.  being  £1600  as  the  amount « 
alleged  advance,  and  £3294  :  2;10  as  the  hire  of  Uiefoiwi* 
from  Whitsunday  1828  to  11th  February  1850,  with  inWj 
Finds,  under  tbe  peculiar  clrcomsUnces  of  the  csM^  ^5 
said  deeds  are  not  sufficient  to  constitute  the  debt  JalfX^fl 
to  enUtle  the  pursuers  to  tank  on  the  foresaid  fiiniltan; 
that,  con^deriog  the  narratives  thereof,  tbe  period  fbr*- 
tliey  remained  inoperative,  the  fact  that  no  actual  cbs^* 
possession  of  the  furniture  is  alleged,  tbe  amount  cf  www 
Lire  applicable  to  the  said  furniture, and  the  relati*eA**'' 
of  the  parties,  it  is  plain  that  the  sold  deeds  are  a  aieie 
late  and  colourable  device  to  prevent,  if  posriWe, 
fuinitnro  being  taken  by  onerous  creditor!,  and 
HtituUon  of  a  true  aadbma  Jide  debt  in  favour  ofthewW  j 
Hamilton;  and,  therefore,  repels  tbo  reaaoM  0^ a, 
and  remits  umpticiterto  the  Sheriff  and  decern!!  IMC 
advocatory  liable  in  expenses.  ^^r. 
"  Notc—lu  the  case  of  BiisseU  v.  Simes,  (BetnOM^^"'* 
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creditor  vho  had  mliod  wtion  afker  aU  mootbi  from  tbe 
t«  of  the  death  of  hb  debtor,  woa  allowed  to  c\$im  a  ibar« 
bis  flxecutry,  the  Court  being  of  opioion, '  that  bo  long  as  the 
ids  of  a  defunct  remain  in  the  baods  of  an  executor,  every 
Klitor  who  puts  in  bis  claim  has  a  title  to  Kparipatm  prefe> 
)c«,  and  that  Dotwithstandiog  that  some  of  tbeviaims  may 
t  have  been  entered  till  after  tbe  expiry  of  the  dz  months, 
liU  other  creditors  bad  obtained  decree  against  the  executor 
thin  that  period.'  The  Lord  Ordinary,  thi^refore,  does  not 
:ide  this  case  oo  any  sp«<^alty  as  to  the  nature  of  the  process 
participttioQ,  as  it  is  called.  But  assaming  that  this  were 
imple  constitution,  he  considers  the  documents  libelled  on 
not  prove  that  the  late  Mr.  Hamilton  wai  a  true  and  bma 
icrecUtor.  The  deeds  must  be  read  together.  The  first 
itaiof  no  oblifntioQ  to  pa;  any  som,  and  is  an  aasfgnation 
■ecurity;  while  the  second  contains  a  lease  to  the  Lady 
athmore  of  that  very  furniture  whicli,  by  the  first,  was  do- 
rod  to  be  her  property.  Tbe  amount  of  the  claim,  and  the 
ole  circumstances,  shew  the  deeds  to  have  been  a  mere 
Durable  device  to  be  put  in  operation  against  creditors.  The 
rd  Ordinary  does  not  mean  to  say,  If  there  was  a  true  debt, 
I  the  doctnne  of  repnted  onnenthip  applied  bo  aa  to  cut 
vu  tbefpreferenoe  intended  to  be  created  by  the  assigoatfon, 
.t  a  true  creditor  might  not  have  a  claim  pari  pauu  on  tbe 
ceeds  of  that  furniture.  But  be  considers  tbe  wilting* 
daced,  insuffideot  to  eitaUiih  *  debt,  sod  not  requiring 
I  reduction." 

A.t  adviaDg; 

'jord  Prtiidaa.—l  have  difficulties,  which  I  cannot  get  over, 
lolding  that  an  assignattoa  io  security  is  sufficient  evidence 
tbe  ezistmce  of  a  debt  io  the  amount  of  £1500.  or  any 
oaot,  at  the  death  of  tbe  party.  The  nature  of  tbe  deed, 
I  the  whole  circumstances,  must  be  looked  at.  It  is  not  a 
id.  It  is  a  formal  deed,  in  the  common  form  of  an  tssig- 
;ion  in  security.  The  proper  office  of  such  a  deed  is  not  to 
istituta  a  debt,  aithongh  there  must  always  be  la  grmio  evl- 
ice  of  tbe  debt  in  fovoar  of  which  it  is  granted.  Nor  is  it 
leed  In  which  the  paymenu  of  a  debt  are  marked,  or  tgr 
ich  canceUatlon  Is  exttDgntshed.  I  am  faiclined  to  sustain  the 
t  plea  In  law.  There  is  not  soffident  eTidenco  to  instmct 
debt. 

tcrd  FuUtrioH. — I  am  very  much  of  the  same  opinion,  although 

OMe  is  not  free  from  difficulty.  Looking  at  the  kind  of 
QBient  founded  on,  and  which  is  the  only  ground  of 
on,  and  looking  st  tbe  admitted  facts  following  on  that 
ument,  it  is  not  safflcient  proof  that  a  debt  of  £1500  was 
at  die  death  of  Lord  Btrathmore.    Tliat  is  a  point 

pursoers  most  make  out,  else  they  have  no  case.  No 
bt  that  document  sets  ont  with  saying,  that  thm  was  a 
t  ofXISOOowii^byLordStrathmoie— <reads).  Tbeotyect 
he  deed  is  to  give  security,  and  the  statement  in  the  narra- 
>.  of  the  debt  being  due,  is  only  part  of  the  recital  of  the  deed, 
be  matter  had  been  comploted  as  a  security,  it  would  have 
3  di&reot ;  bnt  it  is  admitted  that  it  ia  impossible  to  stand 
n  it  as  a  security, — and,  therelbre,  the  question  comes  to 
,  whether  the  mere  statement  in  the  deed  intended  to  be  a 
'ace  to  tbe  graatlugof  a  security,  and  which  has  no  sach  effect, 
I  be  held  as  equivalent  to  a  bond,  and  forms  good  evidence  of 
debtsnbaiaiiDg beyond theyearsofprescription.  Ihaveveiy 
tt  doubt  of  that.   It  is  said  it  does  not  depend  on  security, 

OD  the  statement  in  the  narrative,  that  the  debt  was  due ; 

all  that  can  he  said  in  defence  of  that  is,  that  it  is  to  be 
.ted  ae  an  L  O.  U.  We  have  little  antbcHrity  in  practice 
determining  on  what  principle  such  documents  are  to  tw 
»ived,  and  liow  far  they  prove  a  debt.  No  doubt  it  is  evi- 
ce,  that  at  the  time  it  wua  granted,  tbe  debt  was  owing ; 

how  long  is  that  to  endure  ?    Is  it  to  be  good  evidence  at 

end  of  thirty  years  ?  It  may  be  competent  evidence  to  put 
»re  a  jury  as  an  adminicle,  but  I  do  not  tidnk  it  ia  a  docu- 
it  Unding  the  party  to  pay ;  and,  ther^rn,  any  presumption 
ing  from  the  party  not  returning  that  L  O.  D.,  and  the  other 
by  Dot  askii.{i  it,  ti  for  tbe  jury  to  decide  upon.  To  btid  that 

circutnatoDce  of  a  scrap  of  paper,  narrating  a  debt  as  once 
King,  being  in  the  hands  of  a  party,  is  good  evidence  of  a 
c  being  >till  due.  Is  wliat  I  cannot  listen  ta 
low,  iiere,  it  was  only  iutended  to  be  a  security,  and  that 
not  be  supported;  and,  therefore,  the  questlou  comes  to  be, 
!ther  the  mere  staCimeat  io  tbe  namUve  Is  good  erldenoe 


of  the  sobristenoe  of  a  debt  I  am  hMlined  to  adc^t  tbe  view 
taken  by  your  Lordship. 

Lord  Oumnffkame. — It  is  impossible  to  allow  the  representa- 
tives of  an  tkgKiit  to  appropriate  valuable  property  belonging  toa 
lady  who  lived  half  of  tier  life  in  tlie  Sanctuary, — ou  such  deeds 
as  thoee  founded  on  by  Ur.  Hamilton's  executors.  Under  the 
circumstances,  the  documents  produced  cannot  be  viewed  even 
ai  prima  /adt  vouchers  of  debt  At  tbe  date  of  the  first  asdgna- 
tioii  in  1829,  both  parties,  the  cedent  and  assignee,  had  taken 
rvfuge  in  the  Sanctuary  and  if  the  question  bad  turned  on 
the  first  assignation  alone,  it  must  have  been  held  as  extin- 
guished by  taciturnity  and  abandonment  No  doubt  there  was 
another  acknowledgment  in  1648, — but,  aa  remarked  tttm  tl>e 
chair,  that  Is  a  document  of  a  very  snspidous  import,  and 
plainly  intended  to  be  used  merely  to  defeat  creditors.  Look- 
ing oo  the  whole  transaciion  as  one  between  two  parties  living 
in  the  Sanctuary  long  before  the  first  deed  was  executed,  never 
acted  on,  and  never  followed  with  possession,  I  join  cordially  in 
the  finding,  that  these  deeds  do  not  ptr  u  afford  evidence  of  a 
just  and  onerous  debt  in  a  question  with  the  respondents. 

tard  limy  concurred. 

The  Court  pronounced  the  following  interlpoutor: — 
"Becal  the  Lord  Ordinary's  interlocutor  submitted  to  review; 
Advocate  tbe  cause,  sustain  the  first  plea  in  law  for  tbe  de- 
fenders, and  find,  in  terms  thereof,  that  the  documents  produced 
by  the  pursuers  do  not  instruct  tlie  pretended  debt  in  support 
of  which  they  are  prodnoed,  in  u  question  with  (he  defenders ; 
and  assollsle,"  Ac 

lard  Ordinary,  Boberteon. — Ac.  Dean  of  Faculty  flnglb). 
Wood ;  Hunter,  Blair  &  Cowan,  W.S.  Ajfe7itt.~AU.  Fftlton  ; 
J.  A.  Bobertson,  S.S.a  Agt)U.~L.  Clerk— (F.U.) 


25ik  March  1853. 

FlKST  DiVISIOH. 

JoHX  Pom  Halbbkt,  Pursuer,  v.  Mibs  Jake  Diossoh, 

Dejendtr. 

Vesring  —  Trust- Settlement  —  Cont>truetion — A  testator  eon- 
veyed  hia  whole  ettate  Io  trustee*,  directing  that  the  interest  ef 
a  certain  share  of  it  should  be  paid  to  his  niece  C  during  her 
lifetime,  and  that,  at  her  death,  the  capital  sum  or  share  should 
be  paid  to  her  children  equallg.  C  had  three  children,  turn  of 
whom  predeceased  her  without  issue — Held  that  the  survivor 
was  not  siUitted  to  the  whole  prooisio*,  but  that  the  shares  a/ 
the  predeceasers  had  vested  ead  trausauned  to  their  raprs* 
senlatives. 

Sequel  of  case  reported  anfe,  vol.  zziii.  p.  297. 

The  Lord  Ordinary  haviog  heard  parties  id  terms  of 
the  remit  (vol.  xxiii.  p.  301),  pronounced  the  following 
interlocutor: — 

"  Having  hoard  parties'  procurators  on  tbe  remit  from  the 
Court,  nnder  the  interlocutor  of  18th  February  1861,  with  re- 

STil  to  the  fee  of  the  sum  of  £842  : 5  :  1^,  finds  that  the  late 
rs.  Ellubeth  Dickson  or  Halbert  had  no  vested  interest  in 
that  fee,  or  share  of  the  reridue  bequeathed  by  tbe  late  Thomas 
Johnston  ;  and  to  this  extent  sustains  the  defences,  and  de- 
cerni ;  reserving  alt  questions  of  expenses. 

"  Note. — The  deed  of  setUement  of  Thomas  Johnston,  by 
which  he  conveys  bis  property,  heritable  and  moveable,  to 
trustees,  is  dated  tbe  28d  of  May  1806.  By  that  deed,  he  directs 
his  whole  property  to  be  converted  Into  money,  and  to  be 
diidded  Into  two  equal  halves  or  parts.  Tho  fint  of  these  Is 
to  be  divided  among  the  hmily  of  the  deceased  Alexander 
Johnston  bis  brother;  and  the  second  among  tbe  fiirnily  of 
Elisabeth  Johnston  bis  sister.  As  to  the  first,  no  qoestion  here 
arises ;  and  with  regard  to  the  second  half,  the  deed  bears, — 
'  I  will  and  oidain  the  same  to  be  divided  into  seven  equal 
parts  or  shares,  and  to  be  appropriated  as  follows — vii  one 
ibar*  to  he  paid  by  my  said  trustees  to  tbe  said  Tristram  Low. 
ther ;  and  one  share  to  each  of  tbe  said  William  Iiowther, 
George  Lowther,  merchant  io  Dornoch,  and  Christian  Low> 
ther,  spouse  to  David  Dickson  of  Hardridge  Lodge,  and  two 
shares  to  Mary  Lowther,  spouse  to  Oavin  Irving,  tanner  in 
Annan,  all  my  nephews  and  nieces,  and  childnn  of  the  said  ■ 
EUiabeth  Johnston.  I  appoint  to  be  IrfflJVsM^r^*^  I  ( 
tn  the  way  before  mentioned,  (i.  e.  (t6'l^l^7taraeon>S  ^ 
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tonal  aeonrity),  and  the  inierwt  thereof  paid  to  my  md  fteplmtt 
and  Mieoe<  during  their  Hfttimn,  and  at  their  rtipeeiif4  dtathe.  llie 
€^lal  MM  or  akan  to  b»  paid  to  tkar  ehOdra^  ipwgy  tmd prepor- 
twiaUy,  «Aanr  and  tkare  atUu.' 

"  Thomas  JohoatoD  died  In  the  year  1816,  and  was  mirvired 
by  Christian  liowtber  ot  Dickson,  who  did  not  die  uutil  thu 
8d  of  September  1847>  Bhe  was  snrvived  by  her  daughter, 
Jane  Dickson,  the  defender,— her  two  other  childreD.  John 
Dickson  Lowther  and  Elizabeth  Dickson  or  Halbert,  havinfc 

Jiredaoeaaed  her,  tiie  former  on  12th  Febmary  1842,  and  the 
atter  on  the  1st  of  September  1844.  The  questioQ  if,  whether 
Un.  IMekion  or  Halbert  had  a  vested  right  in  the  fee  of  the 
share,  whereof  the  Interest  was  to  he  ptUd  to  her  mother,  ia 
the  same  way  as  to  the  testator's  other  nephews  and  nieceR, 
and,  as  the  deed  bears.  '  at  their  respective  deaths,  tlie  capital 
sum  or  share  to  be  paid  to  their  children,  equally  and  propor- 
tiwially  V 

**  Ittj  Now,  in  the  first  place,  it  Is  to  be  olwervied,  Uiat  there 
was  no  direct  conveyance  to  the  testator's  nephews  and  nieces 
in  liferent,  and  to  their  children  in  fee.  The  money  was  to 
be  tent  ont  by  the  trustees,  and  the  secnritiee  taken  In  their 
own  name.  This  disembarrasses  the  case  of  any  technical  dif. 
flcoltyarldDg  from  the  use  of  mcb  expresrions  as  liferent  and 
file,  or  as  to  tbe  neoesdiy  of  vesting  any  right  In  the  twnefl- 
dariw  In  order  to  avoid  any  feudal  anomaly  of  tlte  fee  being 
inpendmte.  It  also  shews,  that  the  trust  was  to  enbsist  until 
the  capital  sam  or  share  was  pMd  to  tbe  children  of  tbe 
nephews  and  nieces  named.  The  interest  is  directed  to  be 
paid  by  the  trustees  to  these  nephews  and  nieces  during  their 
lifei  and  at  their  deaths,  the  capital  sum  to  their  children,  the 
fbe  of  the  reridoe  remaining  vested  all  along  in  the  trustees. 
This  investltnre  in  trustees  is  much  dwelt  on  by  the  Lord 
Justice-Clerk  (Hope),  as  an  important  oonsideration  in  all 
cases  of  this  hind,  in  the  recent  case  uf  Wood  o.  Cope,  8th 
March  1860,  6  Dunlop,  12,  p.  866;  and  its  effect  is  fully 
pointed  ont  in  his  Lordship's  very  able  analysis  of  the  dcci- 
sions.  It  is  certainly  not  a  conclosive  test ;  and,  indeed,  from 
the  nature  of  the  subject,  and  tbe  ever  varying  phraseology  of 
deeds,  and  the  often  ambiguous  nature  of  questions  of  inten- 
tion, it  is  not  to  be  expected  that  any  such  test  can  exist. 

■*  2d,  The  beipiest  Is  not  to  children  nommiltm,  but  to  bIx 
nephews  and  nieces,  and  their  children,  at  a  eltut.  There  is 
nothing  provided  for  any  of  these  children  daring  their 
mother's  lifetime,  snch  as  a  direction  to  pay  a  particular  sum 
for  their  edncaUon,  or  an  advance  in  the  event  of  their  mar< 
Tying  or  setting  up  in  business  before  the  snccessioa  opened  to 
them.  The  deed  is  to  t>e  construed  as  at  tbe  date  of  its  exe< 
cotioQ  in  180S.  But  the  testator  could  not  tell  how  many 
children  of  all  or  any  of  his  nephews  or  nieces  might  survive 
him.  The  bequest  embraced  children  neiH  et  nateUuri ;  and 
tbe  Lord  Ordinary  can  see  nothing  in  the  deed  indicating  that 
the  testator  contemplated  vesting  any  interest  in,  or,  io  other 
words,  bestowing  anything  upon  the  representatives  of  the 
children  of  any  of  his  nephews  or  nieces  who  might  have  pre- 
deceased  their  parent  It  is  at  the  respective  deaths  of  the 
parents,  that  the  capital  snm  is  to  be  paid  to  tbe  children. 
Did  these  general  words  convey  such  a  right  to  the  children, 
immediately  on  the  death  of  the  testator,  as  not  only  trans- 
mitted their  share  to  their  own  children,  but  empowered  such 
grandnephewt  and  grandnieces,  immediately  on  bis  death,  to 
make  a  settlement  of  their  sbues,  to  dni  with  tbete  shares 
as  tbe  sabject  of  provision  in  marriage  contracta,  or  expose 
them  to  be  carried  off  by  adjudication,  or  by  sequestration 
under  the  bankrupt  act  f  If  the  interest  vewted  in  such 
pandnephew  or  grandniece  on  tbe  death  of  the  testator, 
it  was  of  course  subject  to  snch  casualties.  But  is  there 
anything  in  the  deed  indicating  that  tbe  testator  intended  to 
bestow  such  a  right  ?  Tbe  Lord  Ordinary  cannot  find  It  The 
testator  could  not  know  how  many  children  mlebt  be  bom, 
or  how  few  might  survive  on  the  death  of  each  nephew  or 
niece  The  fee  was  in  the  trustees,  and  vesting  was  not  re. 
quired  for  any  feudal  purpose.  But  was  it  to  vest  in  those 
only  aUve  at  the  death  of  the  testator,  and  to  exclude  snch  as 
might  be  afterwards  bom  and  who  survived  their  parent,  while 
it  included  those  wbopiedeoeaaed,  lo  u  to  bringin  their  chil- 
dren or  disponees  7  The  testator  seems  only  to  have  oontem. 
plated  the  ordinary  and  probable  case  of  children  nmriving 
their  parents,  and  to  have  disposed  of  the  oapital  among  mch 
survivors. 

3d,  It  ii  alio  an  important  coniidonlion,  that  the  present 


iinot  a  dettisatlon  of  aipeoMo  son,  but  sdiieettM  eitos 
mere  general  reddne.  The  nephews  and  nieoee  w«r*  l»  ixn 
tbe  Interest  daring  their  Ufittmes,  and  «k  *  ttwir  iffi|i«tiwi 
deaths,  tbe  capital  san  or  share  <wns)  to  be  paid  to  tWr  cU-! 
dren,  equally  and  proportionally,  share  and  share  alikt,  in! 
the  name  mnnner  ati  I  have  directed  tne  three  shares  of  lb>| 
first  half  of  the  s^d  residue  of  my  estate  to  be  divided.'  Nov, 
with  respeot  to  the  first  half  of  the  fortune,  wliich  waa  intradcd 
for  the  benefit  of  the  family  of  the  deceased  Alexander  Job- 
fton.  tbe  testator^  brother,  after  laying  oat  £860.  tbe  iDteratl 
of  which  wax  to  be  paht  to  Lowtber  Johnston,  his  daq^terj 
the  remainder  was  directed  to  be  divided  into  three  equtlj 
Bbaves,  tlie  interest  of  which  was  to  be  paid  to  eacheftk: 
gianter's  nephews  and  nieces  by  the  brottier'ft  ride;  end  Ml 
to  tlie  capital  snm.  be  ordeied  as  follows :— *  I  will  and  onh^| 
my  said  trustees  to  pay  the  capital  mm  or  share  (one  of  tki' 
said  tiiree  Glares  being  to  go  to  each  of  their  famlKu]  tgtkr 
children  of  the  deceaser,  equally  and  proporiJonatly  astu 
them,  sbare  and  share  alike;  and  npon  tbe  death  of  the  mm 
Lowther  Johnston,  I  also  will  and  ordain  the  afurMsid  mm 
of  £800  sterling,  and  the  interest  of  which  she  Is  to  draw  iv- 
Ing  her  life  as  afoieeaid,  to  be  paid  and  divided,  one  tbiid: 
thereof  to  tbe  children  of  each  of  my  srud  nephew  and  mm, 
in  the  same  manner  as  I  hare  directed  tba  sbans  aton  ■» 
tioned  to  be  proportioned  among  them.'  Thfi  &niH<BOf  Oi 
brother  and  the  families  of  the  fdxter  are  thus  contwafUtd 
as  on  the  same  footing ;  and  the  memlwrs  of  eadi  ftt^j.m 
the  death  of  the  parent,  as  they  should  stand  on  the  ercw 
reoce  of  that  event,  are  to  receive  the  share  belongisg  to  lU 
parent  He  could  have  no  individual  attachment  to  tbta 
children  ;  for,  as  ulready  noticed,  he  did  not  kiiownbotbif 
might  be,  how  many  might  be  bom,  or,  of  those  bMnrlw 
maiiv  luifiht  survive. 

"  ifh.  There  is  another  oonslderatiun  arisiTig  on  the  faced 
the  deed,  which  appears  to  the  Lord  Ordinsry  to  be  impom* 
As  to  the  seventh  share,  which  was  left  to  Margaret  Lovtixt 
the  daughter  of  the  tertator's  rister,  who  was  unmarried  it  ib 
date  of  the  deed  in  1808,  it  is  provided  that  the  interest  tbi 
be  paid  to  her  *  during  her  lifetime,  and  tbe  princip^  or  cf- 
tnl  to  be  equally  divided  at  her  •death  aisong  her  cliilM 
but  in  cKse  the  thiiU  leave  no  children  behind  her,  then  I  oitt 
the  said  capital  sum  to  be  equally  and  proportioDally  dWidd 
amonff  all  the  turvivitiff  daldren  of  her  bnAhirM  tud  d^tn,  itsii 
and  share  alike.'  Now,  on  tbis  proviuion  it  i«  to  be  otMnnL 
that  tlie  prudeceadng  childrw  of  Hargaiet  lowtbet emti 
fcet  nothing.  It  was  only  for  Uie  children  whom  d»Aw 
leine  aUve,  that  were  to  succeed  to  her  share ;  and  in  tlie  emt 
of  there  being  no  snch  children,  then  that  share  was  to  be^ 
vided  '  among  all  the  mrviving  chiUren  of  hut  brotiien 
sisters,  share  and  share  alike.'  The  representatives  or  di^ 
nees  of  any  predeceaning  children  of  the  surviving  hrot^ 
or  sisters  of  Margaret  were  to  get  noticing,  ^mad  this  poctiiB 
of  the  reiiidoe,  there  waa  clearly  no  vesting  in  snch  pndccM' 
ing  children.  But  if  this  be  quite  cli<ar  with  re^srd  to  liu- 
gaiet  Lowtber's  share,  is  there  any  reason  Cor  boUing  tiist  tbt 
conveyance  of  the  capital  snm  to  the  children  of  the  other  » 
phewB  and  nieces,  at  their  respective  deaths,  (as  to  their  on 
shares),  should  embrace  aov  more  than  each  anrviviiigclBldn> 
as  were  to  take  the  capitid  when,  by  the  death  of  tba  fei^ 
the  payment  of  the  interest  to  that  parent  neceasarify  nawa* 
If  the  testator  nneqalvecaUy  oontem|dated  sorviviiv 
.only  m  Uie  death  of  Ifa^aiet  Lowther  as  to  her  shaii^  Is  t"" 
any  rational  ground  for  holding,  that  he  meant  to  vest  tbe  » 
pital  in  the  predeceasing  children  of  his  other  nepbenw 
nieces  as  lo  their  shares  1  The  dead  does  not  doso  exp'^' 
and  the  aualogy  of  Margaret's  provision  is  ogalait  soy  na 
direction  being  implied  in  the  case  of  ibe  other  nsfliee* 
nieces.  ^ 
**  6ik,  Tbe  Lord  Orlinaiy  would  on  theee  groondi  bare  on 
but  little  dlfSoidty  in  putting  the  constrodion  on  All  vill " 
the  effect,  that  no  itght  vested  in  liis.  Halbert,  bad  Is  BC^ 
entitled  to  doil  with  that  deed  simply  as  it  stands sad^ 
out  re^iard  to  the  decided  cases.  It  would  be  an  '^■'■•JS 
nnprofitable  task  to  examine  in  det^l  the  various 
might  be  reforred  to  un  tbis  branch  of  our  law  •  aodiw*^ 
whUe  tbe  cases  are  no  doubt  to  be  looked  at  f<>  ^ 
announce  prindples,  or  aflford  a  guide  with  regard toA»«>** 
ing  of  expresrions,  the  resolt  as  expressed  bythslmjw^ 
Clerk  (BoyW  ia  the  case  ef  ProvaDOlth  JAMk^^ffT 
p.  804,embracingO)i9MlietoK^ik^WlQm^ 
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*  Kveiy  nas  of  Uili  Uod  raoii  dspend  on  (be  pbraMologr  of  tbe 
dead.  Weii»ljitlookatituawhol«,aiMloooMerit8proTidotM 
Id  onler  to  aaoeiUin  th«  wUl  of  the  tdtato.  Thii  la  the  odIt 
rule  ot  Ikw  a  conrt  can  follow  in  such  qnesHotu.  T  have  diffi- 
calty  in  thinking  that  there  is  a  principle  mtablislted  hy  any 
dwdidon,  or  series  of  decidotw,  on  the  aolject.  Wti  are  boub<l 
to  give  flOoot  to  the  will  of  the  teitator,  whatpvor  it  is.'  And 
mgpln,  in  the  eve  of  Jobmton,  his  LonUiip  eaj>— *  I  adfaoe 
to  my  opinion,  that  the  prieeiple  on  which  we  are  to  decide, 
U  the  will  and  intention  of  the  maker  of  Uie  deed.  We  bad 
Proran's  caae  before  us,  and  w«  conridered  it  in  all  its  bearings. 
Mnd  w«i  ara  to  decide  the  pmsnt  case  on  the  tame  prlociplefu' 
Lord  Hackeude  exprcasvs  the  same  Reneial  principle  thus,  in 
Forbea  p.  Lockte,  SOth  January  18S8. 18  fihav,  p.  «8fr-*Tbe 
cardiMl  gnkle  fin-  ns  li  the  Intention  of  the  teitator,  if  we  can 
truly  discover  it'  In  like  manner^Lnrd  7aUertoD,in  the  case 
uf  NewtoD  r.  Tbomson,  27tli  Jan.  1849,  2  Dunlop,  p.  456,  ex- 
preMes  himsrlf  to  this  cffrct : — '  I  Lave  no  donbt  that  the  Lord 
Ordinary^t  const ractlon  of  that  ctaun  la  a  aonnd  one,  and  gives 
trffoct  to  the  clearly  exprened  intention  of  the  testator,  which 
1  Qtentibn  oonftaiedly  mimt  be  oar  guide  in  all  qoesdoai  of  the 
kind.  For,how«ireTwemaythrowtheqae«tionfutoateGbn1osl 
fum.  by  descTH)ingit  as'ojimlieM^eafm^— an  exprcMloD  which 
I  believe  dIdb  out  of  any  ten  testators  woald  find  ttdifficnlt  to 
undeutend— the  point  troly  comes  to  this.  Do  the  testator's 
«1  irectiooB  dearly  expr«w  an  intention  consistent  or  inoonsistent 
with  tbe  supposition,  that  one  of  the»e  legatevs  was  to  have 
the  power  of  excluding  the  rights  of  the  survivnr  befbn  the 
orait  on  which  the  legacy  was  to  be  paid  f 

"  The  Lord  Ordinary  has  therefore  attended  to  the  cases, 
keeping  stvadlly  in  view,  that  after  aU,  tbe<a«KiM  Is  tbe  rule ; 
and  there  are  one  or  two  of  tbe  raoru  mceat  decisions  on  which 
lie  thinks  it  proper  to  make  some  ohMrratioos.  Lord  Mon. 
orelf^  Id  his  v^oable  noted  iu  tbe  ciiMes  of  Peanon  v  Casea- 
ms|or.  leth  Dee.  3886,  16  Shaw,  p  380,  Provan  v.  Provan, 
14tb  Jan.  1840,  2  Danlop,  p.  298,  and  Johnston  v.  Johnstoo, 
«th  Jnne  1640,  p.  1088,  has  analyied  the  etises  i»^oiu  to  that 
dale.  Had  his  Lordship's  viuws  in  the  two  caMs  last  mentioned 
been  afllrmed,  perhaps  it  would  bare  been  difficidt  to  come  to 
Che  eoDdviiOB  at  whtsb  the  Lord  Ordinaiy  baa  ariived  in  -the 
presNit  case,  fur  Lord  Hoocrdff  went  very  imr  In  fevonr  of  tlie 
doctrine  of  vesting.  BottbededslonsoftbeCSoarewereag^nHt 
the  views  ezpie^sed  by  bis  Lordship ;  and  these  oases  havinft 
A  Tfliy  dose  affinify  to  the  imsent,  are  anthorities  a  forticri 
i^;ainst  tbe  veiting.  They  appfar  to  the  Lord  OrdlDary  to 
«oiae  nearer  to  the  presentoase  than  any  of  the  otherrepoited 
.deotdoos ;  and,  as  slnMuiy  intimated,  decisions  on  this  head 
<MCt  be  avidlable  for  the  fluke  of  aoakgy  only. 

<*  It  may  bo  right  to  loqaire,  however,  whether  any  of  the 
CMsssobeeqnent  to  those  ot  Provan  and  Johnston  have  in  any 
degree  weakened  their  anthoritjr.  These  snbsequent  cases  are 
Boberteon  «.  Kichardson,  6th  June  1848,  6  Dunlop,  p.  1117, 
which  never  can  weikon  tbe  preceding  cases,  as  il  wan  tbers 
lield  that  tbe  right  had  not  vested ;  Matthew  «.  Scott,  2lBt  Feb. 
1844,  6  Dunlop,  which  was  a  direct  destination  of  a  specific 
sum  in  liferent  and  fee.  The  case  of  Allardice  v.  Latour,  81st 
Jan.  184^  7  Dunlop.  p.  862,  as  well  as  that  of  Newton  p.  Thorn- 
fwn,  37tfa  Jan.  1848,  U  Donlop,  p.  462,  and  tbe  Ust  case  of 
Wood  9.  OotM,  were  all  oases  m  nraisprwUp,  and  where  tliere 
was  no  vesting  held  to  occur.  The  dedstons  of  Provau  and 
Jtrfmston,  therefore,  stand  unshaken,  and  w«m  strongly  to 
aaM*ort  tiw  views  of  the  Lord  Ordinary  in  determining  this 
case. 

"  ^110%,  it  is  proper  to  notice,  that  tbe  pursuer  has  troly  ob- 
served that  this  is  not  a  case  ooutdalng  saiy  tubttitatiim  beyond 
tfaa  ofaHdren  of  the  nephews  and  nieces  or  the  deceased,  or,  as 
it  has  bean  termed,  a  dMuuffcn  oav.  Where  Uiere  Is  such  a 
destination,  it  has  been  held  that  this  was  an  Important  cir. 
cnmstance  against  the  vesting ;  fur,  as  Xiord  Corehouse  ob> 
served  in  Maxwell  e.  WyIUe,26th  May  1887, 16  Shaw,  p.  1011, 
'  Where  there  is  a  series  of  eufaetitutlons  to  varioos  pcraons  in 
liferent,  and  others  in  fee  after  the  extinction -of  thefint  life- 
lente,  this  nUtes  the  laferanoe,  that  the  brnster  meant  tbe  trust 
to  aabaist  after  the  flrat  lifentuts  had  expired,  and  consequently 
that  the  fee  was  to  remain  iu  thtt  trii)>t«e«,  lor  thu  iK'Ui-fit  of 
tlie  MBbstltutes,  after  that  event  had  Uken  plHce.  That  pre- 
sumption ap|>«ara  to  the  Lord  Ordtnaty  to  have  run  tbrouith 
all  the  easel,  which  seem  at  first  sigbt  to  be  opposed  to  the 
joOgment  Is  the  case  of  Wallace.'  Whether  his  Lordship  was 
right  In  neondltng  all  tbe  decisions  with  this  principle,  the 


Laid  Ordinary  iriH  not  premmetodeterafaie.  The  test  iridch 
Lord  Jeftvy  had  psopoeed  in  tbe  previous  case  ef  Maijuribanks 
0,  Bssckie,  was  thus  exprsSMed — ^'tbat  whenever  the  fee  is 
finally  destined  (on  tbe  expiration  tf  tbu  liferent)  to  a  oerttdn 
individaal,  or  toasin^e  definite  claw  or  deecription  of  persoint, 
without  any  ulterior  provUon  or  desllaation  wliatem,  the 
right  will  mat  from  tlie  death  of  the  testattM-,  exactly  ai  If  there 
had  been  no  trust ;  but  that  where  the  destination  b  to  a 
sucoeaidon  of  persons  beyond  those  first  named  as  fiars,  tbe 
right,  if  there  be  no  specialty,  will  not  veMt  in  any  of  tbun,  but 
■  remains  in  the  truKt«es  till  it  ai>pcai«,  on  tbe  termination  of 
tbe  liferent,  to  wlucU  of  them  it  truly  bi-longs.'  But  in  tbe 
solwequent  cases,  this  test  was  njected  both  by  Lord  Honcrdfl, 
tbe  tendencjE  of  whose  general  opinion  was  ibron^y  in  fkvour 
of  vesting,  and  also  by  the  Oonrt,  while  deciding  the  Case  of 
Maijorifaanks  itself.  In  truth,  then  is  no  conclusive  lest  on 
the  sul^eot.  Tbe  existence  a  destination  over  may  lie  a 
otrcumstance  against  veaUng  In  tbe  iDt«;rmediate  suhedtntes. 
The  absencD  of  any  such  destination  over  is  by  no  means,  hour, 
ever,  oonelurive  In  favour  of  tbe  vesting,  although  it  may  he 
feTonrable,  akWK  with  otlier  cireumManosa,  to  kad  to  tb^ 
oonstructkMi.  lite  meaning  of  tbe  testator  Is  tbe  result  to  bo 
arrived  at ;  and  none  of  tiie  casus  after  all  carry  us  much  bqrond 
that  geneinl  prindpls." 

The  pnnner  reclaimed,  and  prayed  the  Court — 
"to  recal  the  interlocutor  reclaimeU  against;  to  find,  with 
regard  to  the  fee  of  the  sum  of  £842  :  6 :  l^^f ,  formlog  pnrt  of 
the  snccesdoo  of  the  deceased  Thomas  Johnston,  that  tbe  late 
Hat.  Elisabeth  Dickeon  or  Halbert,  wife  of  the  pursour,  had  a 
vested  Interest  therein  to  tbe  extent  of  one-half  of  tbe  same, 
and  that  tbe  pnnner,  as  in  right  of  his  said  wife,  is  entitled 
to  decree  againdt  the  defender,  as  representing  the  doctaaed 
Mrs.  Christian  Lowther  or  DiLksoo,  in  maoDer  lilielled,  for 
payment  to  him  of  the  principal  sum  of  £421  ;  2  ;  6^*)  iiterling, 
being  tbe  amount  of  the  said  one-half,  and  of  the  legal  Into- 
rest  thereof  from  the  3d  day  of  September  1847,  and  In  time 
coming  during  the  not  payment,  together  with  the  expenses 
of  process;  or  to  do  otherwise,"  &c. 

At  advising, 

Lord  PnriduU. — ^Tbe  qresUon  here  is  as  to  the  Intention 
of  tbe  testator.  Tbent  are  some  ndee  on  this  subject  by  which 
a  testator's  Intention  Is  presumed  In  law  to  be  governed  in 
making  testamentar)-  deeds  in  this  way,  and  thus  tbe  qneetion 
is  narrowed,  as  the  tevtator  is  held  to  have  meant  a  certain 
thing,  whether  he  really  did  so  or  not,  noleas  be  has  mado  it 
dear  that  he  did  not  In  the  present  case,  what  the  teiitator 
did.  and  what  he  desired  to  be  done,  appeal  to  mo  to  be 

Elain  enough.  He  made  over  his  property  to  his  trustees,  and 
e  desired  them  to  pay  the  interest  to  his  niece  during  ber 
life,  and  the  capital  to  ber  children  at  her  death.  That  wai 
all  that  he  did  or  said.  Tbe  question  is,  whether,  during  the 
life  of  Mrs.  IHckson,  the  children  had  a  vested  right  of  fee, 
so  that  they  could  tranionit  or  transfer  their  shares  of  capi- 
tal iu  a  way  to  take  effect  at  the  death  of  their  mother. 
The  testator'has  said  nothing  atmnt  that,  and  I  do  not  see.  In 
any  |wrt  of  tbo  deed,  any  provision  which  can  throw  light  on 
that.  It  is  left  to  law— that  is.  to  these  rules  I  have  referred 
to,  which  may  be  said  to  conAt  of  the  presence  or  absence 
of  ceitain  conditions  of  the  bequest.  For  example,  It  la  sidd 
tliat  there  Is  here  no  distinct  estate  of  liferent  and  fse,  and  that 
this  shews  that  the  trust  was  to  subsist  until  the  capital  sum 
or  dbare  was  fiaid  to  the  children  of  the  nephews  and  nieces 
named.  Another  drcumstance  looked  at  is  tbe  trust  Itself. 
A  deed  living  an  tdtertor  interest  to  pat  ties,  or  not  giring  It, 
h  anotiier  of  those  elements,  and  a  very  important  one,  be- 
oaum,  when  there  are  such  interests  given  to  parties,  mnd  a 
tnut  exists,  then  that  trust  Is  presumed  to  be  for  carrring 
thow  objects  Into  eflTeot.  Then  another  thing  has  Iwen  talked 
of— when  an  interest  is  given  to  a  class  of  IndlvidualR,  and 
not  to  tbe  individuals  iionitaaftm,  some  of  tbe  oases  dtuil,  and 
particularly  the  ease  of  J<Anston,  dwelt  on  that  element  as 
important.  For  myself,  I  have  never  been  much  impniwcd 
with  Its  Importance.  I  think  It  is  merely  a  short  way  of  ex- 
pressing a  number  of  persona  Now,  what  have  we  here  T  In 
the  fini  place,  we  have  a  trust.  It  Is  consistent  with  a  sus- 
pending of  the  vesting,  but  not  cdnclusive  against  it.  Steondty, 
There  is  no  direct  estate  of  liferent  and  fee  given  in  expreas 
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UfeUme  of  the  Ur«r«ntiix,  and  at  her  death.  The  Intemt 
ii  to  be  paid  to  the  testator's  nephews  and  nieces  during 
their  lifetime,  and,  at  Uieir  deatli,  the  capital  tnmi  to  their 
children.  Fourthl!/,  No  other  person  Is  alluded  to  who  iiad 
or  oonld  han  any  other  Interest  In  this  eitate  than  the  life- 
rentrix  and  her  children.  Fifthly,  Then  we  bmn  tills  bxt, 
that  the  money  is  only  to  be  paid  at  tlie  death  of  the  mother; 
but  that  lias  'nerer  Iteen  held  of  much  importance  In  such 
questioDB.  The  view  I  talte  of  this  case  is,  that  there  are 
only  two  parties  interested — vis.  the  mother  for  her  liferent, 
and  the  children  for  the  fee.  The  trust  was  required  for  va* 
riouB  purposes.  But  neither  a  trust  nor  a  life  interest  neoessa- 
rUy,  or  by  implication,  exclude  vetting ;  neither  does  post- 
ponement of  paymcDt.  Then,  why  should  not  this  be  held 
to  Teat  r  Unless  it  vested,  predecease  of  ail  the  children  would 
have  crested  intestacy — a  result  not  to  be  presumed  to  have 
been  the  intention  of  the  testator,  especially  in  dealing  with 
reridue.  My  view,  therefore,  is  in  fitvour  of  vesting ;  and 
tiiat  is  borne  out  hy  the  leading  cases  on  this  point  The 
case  of  Maxwell  v.  Wyllie,  Hay  26, 1887,  Is  very  InstmcUve, 
espedally  the  opinion  of  Lord  Gorebouse.  Between  some  of 
tbe  previous  cases  and  the  present,  especially  the  case  of  For* 
bes  V.  Luckie,  Jan  26, 1888, 1  do  not  see  any  substantial  dis- 
tinction ;  and,  therefore,  upon  tbe  whole,  I  tfaioli  the  fund 
here  did  vest  in  the  ohUdren,  and  that  tbe  interldcutor  re- 
quires to  he  altered. 

Lord  fUIerton. — I  am  of  the  same  opinion.  I  tliink  the  in- 
terlocutor mast  be  altered  to  do  justice  to  the  parties.  Other- 
wise, the  only  olgect  the  truster  could  be  held  to  have  bad  in 
view,  would  be  to  create  intestacy  In  a  certaio  event — a  result 
to  Iw  avoided  In  a  matter  of  construction  of  a  settlement. 

Cord  CuitiMgham.~l  am  sorry  to  differ  from  your  Lordship ; 
but  I  cannot  oongent  to  alter  the  Judgment  under  review, 
without,  as  I  think,  departing  irom  a  seifei  of  recent  dedirions, 
prononnced  for  the  very  purpose  of  settling  qneitloni  analo- 
gous to  the  present,  which  I  think  It  alike  onneoeMKr  nnd 
inexpedient  again  to  discnsi. 

if  I  undemtaad  the  ground  on  which  tbe  legacy  in  the  pre- 
sent  instance  is  held  to  have  vested  at  the  death  of  the  testa- 
tor, it  it  midnly  on  tlie  antboiity  of  the  can  of  Forbes  m.  Lndkle, 
where  a  reridne  bequeathed  to  a  widow  in  liferent,  and  her 
children  In  fee,  was  held  to  vest  in  the  latter  at  the  death  of 
the  testator.  That,  however,  was  a  very  special  case  ;  in  one 
event  pointed  at  in  the  report,  the  greater  part  of  the  residue 
was  dtcitibU  during  the  widow's  liftrtut,  which  had  evklenUy 
great  weight  in  tlie  question  of  vMting. 

I  consider  M'Luem$  case  quite  insnmdeot  for  a  qnsatton  not 
characterised  by  the  preceding  specialty,  to  alFect  tbe  aeriei  of 
later  cases,  from  Prnon  and  otben  In  1840,  in  the  Second 
Diviidon,  to  tbe  Ute  cm»  ot  Stewart,  17th  July  1861. 

There  is  no  doubt  some  fluctuation  in  the  deddons,  from 
the  variety  of  ezpresdons  used  by  different  partiee  and  con- 
veyonoers  in  bequests  of  provisions ;  but  where  a  fund  ba«  l>een 
Invested  in  tmsteee  fbr  behoof  of  a  party  in  ItfatiU,  and  of 
children  or  third  parties  in  fee,  it  has  hitherto  been  held  that 
the  fee  did  not  vest  till  the  death  of  Uie  Ufeienter.  It  does 
not  appear  to  me  that  the  terms  Of  the  bequest  on  which  the 
present  qnestion  turos,  are  lo  peculiar  or  unusual  as  to  except 
it  from  the  general  rule. 

That  rule,  also,  I  conceive  to  be  the  best  and  safest  for  effec- 
tuating the  probable  intention  of  tbe  truster.  Where  a  fund 
is  appropriated  to  a  selected  friend  In  liferent,  and  to  children 
bom  or  to  be  l>oro  in  fee,  it  is  generally  meant  that  tbe  fiam 
only  alive  at  the  ultimate  period  of  dieiaion,  still  share  the 
fond,  and  felling  them,  their  children;  whereas,  if  vested  at 
the  deatit  of  the  testetor,  a  large  part  of  tbe  capitel  might  often 
iw  carried  off  by  distant  collnterul  relations  unknown  to  the 
.tMtator. 

The  reiipoodents  seem  to  Indicate  a  plea  reaching  to  this 
extent,  that  in  all  cases  where  a  legacy  is  given  to  one  in 
liferent,  and  vested  in  spedfiodl^toeB  In  fee,  adding  **lo(kar 
keirt,"  vesting  takes  plaice  at  the  death  of  the  testator.  I  have 
never  known  that  doctrine  laid  down  and  sanotiontMl  in  any 
specified  case  ;  and  it  seems  to  me  to  be  palpably  untenable. 
It  would  be  most  inconvenient  and  absurd  in  practice,  for 
example,  tbe  great  bulk  of  destinations  to  fevoured  parties, 
are  to  individuals  named  in  liferent,  and  to  ohUdren  and  in- 
fant relaticHis,  bom  and  to  be  boru,  in  fee in  auch  cases,  tiie 
guardianship  of  trustees  is  as  necessary  for  the  security  of  the 
infant  fiars,  as  if  the  legacy  were  afterwards  destined  to  them, 
and  half-a-dOBGU  of  generations  after  them. 


In  this  very  east,  tbe  fee  was  destined  to  the  "  nephews  tai 

nieces  of  the  truster  in  liferent,  Ac.,  and  at  their  rtspectin 
deaths,  the  capital  sum  or  share  to  be  paid  U  their  ekiiAnm 
equally  and  proportionally,  share  and  share  alike."  Nov, 
wliy  slKMild  not  the  vesting  of  the  capital  sums  take  plsee  hoe 
at  the  period  at  dmiioH,M  generally  implied  In  other  cases  t 
The  custody  of  the  ftinds  by  the  trustees  was  necessary,  till  it 
should  be  ascertained  (as  xanah  what  fiats  survived  to  take 
at  each  period  of  divitiou.  Was  an  Infent  who  died  a  year 
after  the  truster,  to  have  a  sbare  because  he  survived  the  tes- 
tator ;  and  was  another  who  died  the  year  before  the  truster, 
to  be  excluded  1  Tliongh  It  Is  understood  that  there  Is  sooie 
diveiuty  on  this  point  in  English  practice,  our  authorities, 
on  a  fair  reading  of  them,  sanction  no  such  plea;  and  it  it 
thought  that  the  tmst^ettlement  In  this,  and  in  other  caiei 
of  the  kind,  has  been  purposely  so  framed  as  to  obviate  tiiesi 
results. 

Itis  unneoeMarytoodvertin  detail  tb  the  authorities  appli- 
calrfe  to  the  present  qnestim,  an  these  are  fully  and  per^co- 
onidy  analyied  in  the  note  of  the  Lord  Ordinary,  to  which  I 
entirely  adhera. 

Lord  Ivory.—!  agree  witii  the  Lord  President-  When  I  look 
at  tbe  cases  of  Forbes  (npra),  and  Booth  (6  W.  S,  App.  C  ITS), 
I  think  it  impossible  to  arrive  at  any  other  conclusion.  The 
Court  is  not  introducing  any  now  snbtletj  into  the  previoosly 
known  law,  bat  foUowi^  a  precedent  mi  alt  fbnn  with  tbe  pre- 
sent qoestioD.  The  destuaUon  Is  to  persons  of  a  elas^  wbx 
unless  they  ate  to  be  held  to  take  at  a  particular  time,  would 
leave  a  put  of  the  ttmst-estate  in  the  cuiditlon  of  intesta^— 
tiie  last  intention  we  are  entitled  to  force  on  sncb  a  deed.  Bat 
on  looking  at  tbe  present  cak,  I  do  not  see  that  there  is  really 
any  difficulty  as  to  what  was  the  intention  of  this  party ;  tod 
therefore  I  agree  that  the  interlocutor  must  be  altered. 

The  Coart  pronounced  the  following  interlocutor:— 
"  Alter  the  interlocutor  of  the  Lord  Ordinary  submitted  to 
review :  Find  that  the  pursuer's  wife,  the  late  Mrs.  EUirtetb 
Johnston  Dickson  or  Halbert,  bad,  from  the  date  of  the  death 
of  the  testator  Thomas  Johnston,  a  vested  interest  in  tbe  fee 
ot  that  shore  of  Mr  Johnston's  residuary  estate,  of  whidLhe 
directed  bis  trustees  to  pay  the  intenst  to  Us  niece^  Mrs.  (%ris- 
tian  Lowtberor  IXckion,  during  h«rlffetiiDe,and,atbeTdeatib, 
the  capital  sum  to  her  children ;  and  to  this  extent  repel  ths 
defences,  reserving  all  questions  of  expenses ;  and  remit  to  the 
Lord  Ordinary,"  Sic. 

Lord  Ordinary,  Robertson  .~il«t  H.  J.  Robertson,  Lonn; 
Hnntw,  Blair  &  Cowau,  W.B.  Ageitt».~A/L  Dras,  Hector  i  Wil- 
liam Mwtin,  &&0.  Agmt.~L.  CJ^i.— (F.U.) 


2&h  Mqreh  1853. 
FunDmsKui. 
John  Cabbuthdw,  Pwme^  v.  Tbx  CAiMtmswn 
Railway  Co.,  Dtfenden. 

Summons — Pens!  Action — Belevsncy — Railway  Clansss  Act— 
Subttiiute  Road»— /a  a*  action  at  tko  imetamet  of  a  ptopriMr 
whoio  land  wa»  interitettd  by  the  lint  of  a  railway  company,  to 
recover  penahiet  under  the  Railway  Clautee  Aet,/or  JmUare  It 
aabetUnie  a  road  fa  place  nf  mm  loAieA  thg  eompany'e  operMiaw 
had  removed — 1.  Held  <Aal  tAttawf  npoM/ aef ion,  fe6«dKlr 
wUh  according  to  $trietnile$  of  pleading.  3,  Ttrmo  i^amm- 
man$  which  wat  h«ld  not  to  oe  tifgleimit^  end  rttevant^kU 
OH  the  Uatute. 

This  was  an  action  at  the  instance  of  a  propriety 
whose  land  was  intersected  by  the  line  of  the  Caledonian 
Itailway.  Its  object  was  to  recover  penalties  under  the 
Railway  Clauses  Act,  for  fiulore  to  substitute  a  n»d  in 
lien  of  two  roads  which  by  the  compBDy's  operations  had 
been  removed. 

The  summons,  aftiOT  setting  forth  the  fiirt,  tl«t  tbe 
defenders'  line  intersected  the  pursnei's  estate  tit  BnAat- 
hill,  and  narrating  the  conveyauoe  eucated  bj  Un  in 
the  defenders'  iaTOur,  proceeded  Haa: — 

"  That  OS  the  line  of  tdlway  orossedlhe  said  lawls  of  Sftsk- 
onhiU  in  a  partienlar  dinwtion,  it  ^t  qfl\(w«rvMs  aoA  m> 
CM  which  the  pnian^ii^fKt^UfvMbVU^fiWiD  |*8 


IN  THE  COURT  OF  SESSION,  &c. 


363 


to  vfcter.  and  for  Tariotu  agricaltnnl  pnrpoBes, — one  at  the 
wuth  end  of  the  farm,  aud  the  other  about  the  middle  of  the 
ttld  hxm :  That  the  company  erected  a  bridge  ou  the  south 
part  of  the  l^mi,  for  the  pureuer's  accommodatloo  ;  but  this 
bridge  was  suddenly  rumoved,  on  or  abont  the  4lb  of  June 
last  tS47,  either  by  the  company,  or  by  the  persons  to  whom 
they  entered  intocontractfor  the  makingof  the  line ;  andBince 
then,  the  pursuer  biia  beeo  wholly  deprived  of  histiaid  acceeses, 
lad  hat  been  put  to  great  Inconvenience,  end  has  suBtained 
much  damage  and  Ion  from  the  want  of  water,  and  from  har- 
ing  to  go  by  tbe  parish  rood,  which  la  a  condderable  distance 
ftotn  the  aonth  part  of  tbe  farm,  for  watering  his  cattle,  and 
for  the  agricultund  maQagement  of  that  part  of  tbe  form  lying 
OD  tbe  east  dde  of  the  railway :  That  in  the  conveyance 
which  tbe  pursuer  granted  to  the  company,  as  before  men- 
tioaed,  he  reserved  '  claim  for  all  accesses,  water,  water  cour> 
tea,  watering  places,  gates,  fences,  and  damage  :*  That  by 
the  47th  section  of  the  Bidlway  Olanaes  ConsolidAtloD  Act,  <» 
21n  July  1846,  it  is  enacted—'  If  the  company  do  not  cause 
knotber  suCBcient  road  to  be  so  made  before  they  interfere 
with  any  such  existing  ruad,  as  aforesaid,  they  shall  forfeit 
£20  for  every  day  during  which  such  substituted  road  shall 
not  be  made,  after  the  existing  road  shall  have  been  luter- 
npted;  and  such  penalty  shall  be  paid  to  the  trustees, 
cmminloneTS,  surveyor,  or  other  person  having  the  manage- 
ment  of  stich  road,  if  a  ptibUo  road,  and  shall  be  applied  for 
the  parposes  thereof;  or,  in  case  of  a  private  ruad,  ttie  same 
(hall  be  paid  to  tbe  owners  thereof;  and  every  such  penalty 
thall  be  recovered,  with  costs,  by  action  iu  any  competent 
Court ;'  That  the  Caledonian  Railway  Company  did  not  sub- 
ititnte  any  road  for  the  ponniei^  aooommodation,  in  place  of 
Uie  two  roads  already  referred  to ;  and,  therefore,  they  have 
iscarred  the  penalty  of  £20  per  day  ance  the  4th  June  1847." 

The  sammons  farther  set  forth,  that  by  the  taking  away 
of  the  tro  accommodation  roads,  the  poraoer  had  su&red 
4hb^  to  the  extent  of  1000 sterliitg.  The  oonelnaoDs 
me  for  the  atatatory  penaltiee,  amonotrng  to  upwards 
of  £5000,  at  £20  per  day  fVom  4th  June  1847,  and 
XlOOO  as  damages  at  common  law. 

The  defenders  pleaded  inter  aliof  that  this  was  a  penal 
aetion,  to  bo  dealt  with  accordiog  to  the  rules  of  strict 
t^eadbg ;  and  that,  applying  a  strict  constraction  to  the 
Hamnoos,  it  was  not  relevantly  or  sufficiently  laid. 

The  Lord  Ordinary  reported  the  case.    At  advising, 

£or^  PnddtMt. — Tbe  object  of  this  action  is  to  recover 
<i*<iisges  at  common  law,  and  penalties  under  tlie  railway  sta- 
tutes. We  are  now  to  deal  with  the  statutory  part  of  tbe  case, 
sml  that  only.  Mow  it  was  remarked,  that  this  was  not  a  cri- 
ulDsIinUetment.  and  is  not  to  he  dealt  with  critically  as  such, 
"wt  is  tnte.  On  tbe  other  hand,  it  is  a  case  or  a  penal 
cbirscter,  and  therefore  it  is  to  be  strictly  dealt  with.  It  is 
true  that  it  does  not  go  to  tlie  infliction  of  corporal  pains  and 
puoishment,  but  to  the  infliction  of  a  serious  penal  peccnltiry 
■nict,  and  therefore  it  is  a  case  in  w^hich  a  greater  d^ree 
of  strfetnesB  in  r^ard  to  the  framing  tlie  libel  which  sets 
>(>nh  the  transgression  (for  it  is  a  transgression}  is  to  be 
■Pidied,  than  io  the  case  of  ao  ordinary  summons  for  debt  or 
™»Ses.  It  is  possible  that  this  snmmous  may  be  strictly 
^"{^  framed  to  support  its  common  law  conclusion,  but 
iiot  the  statutory  conclusion.  Mow,  tlie  question  is.  Has  ii 
framed,  with  reference  to  the  statutory  conclusion, 
with  that  accuracy  necessary  to  support  it  ?  It  is  said 
wst  tbe  sommous  may  be  framed  in  general  terms,  and  may 
"  atde  more  apedflo  by  condescendence.  That  Is  a  general 
>ua  b  ordinary  actions  relative  to  pecuniary  rights,  or  the 
*^  I  am  not  prepared  to  say,  that  in  the  cose  of  penalties,  a 
■uuuDoos  may  not  be  made  more  clear  and  specific  in  the  con- 
^<*i»D<l<!Doe.  But  when  ve  are  dealing  witli  a  matter  of 
P^^uty.  tbe  defender  must  he  brought  into  Court  on  a  logical 
staiwneot  of  his  haviog  uansgressed  tbe  law,  and  being  liable 
^  Uis  consequences.  I  think  the  present  summons  does  not 
I'oi^ii-  Tbe  thing  that  is  dealt  with  here,  is  an  operation  to 
^  pnfbnoed  upon  a  ruad.  Tbe  existing  road  must  be  inter- 
''^2*ilh  in  a  certain  way,  by  crosring  it,  cutting  through  it, 
fj**'*  or  ^kinK  it.  It  is  not  that  the  party  is  to  be  excluded 
to  the  road.  That  may  happen  without  dealing 
*"^mB  lusd  A\  aU.  Tbe  party  may  have  accesi  tbrougli  Ids 


fields  to  a  road  which  is  important  for  him,  and  the  railway 
may  cut  such  access  oC   But  that  is  not  a  case  under  the  sta' 
tnte,  which  deals  with  the  actual  opemtiog  on  a  road ;  and, 
accordingly,  what  tbe  railway  company  are  required  to  do  is 
this,  that  before  tbe  commencement  of  any  such  operation,  they 
shall  make  a  sufficient  road  instead  of  the  road  so  to  be  inter- 
fered with.   I  do  not  tliink  the  statute  reaches  Uie  case  of  a 
footpath ;  but  I  am  not  prepared  to  say  that  it  does  not  reach 
tbe  case  of  a  road  of  another  kind,  constructed  for  tlie  purpose- 
of  driving  cattle  to  market  or  to  water,— constructed,  it  may 
be,  as  carefully  as  any  statute-labour  road,  or  even  more  so. 
But  there  mast  be  a  road,  and  that  must  be  interfered  with  by 
the  operation  of  it,  so  as  to  moke  it  dangerous.   If  the  railway 
company  do  so  operate  on  the  road,  they  shall  make,  at  their 
own  expense,  a  sufficient  road  in  its  stead.    Now,  this  is  the 
main  partof  the  statute,  and  it  is  failing  to  do  that,  which  draws 
after  it  tbe  consequences  set  forth  ki  $  47 ;— that  section,  without 
§  46,*  is  nothing  at  all.   I  thinlc,  in  order  to  make  a  relevant 
and  proper  statement  here,  it  must  be  set  forth  that  the  rail- 
way company  did  cross,  cut  through,  raise,  unk  or  use  pan 
of  a  road  so  described,  as  to  be  plainly  within  the  protection  of 
this  statute.   It  is  necessary  to  set  fortli,  tliat  before  the  com. 
mencement  of  their  operations,  they  Uid  not  make  a  substitute 
road ;  and  ft  fa  also  necessaiy  to  state  when  it  was  that  they  did 
so  interfere  with  tbe  existing  road  without  making  a  substitutv 
road,  and  also  when  this  state  of  matters  cea)<ed,  if  it  bos  ceased 
at  all.  Mow,  looking  at  the  summons,  we  have  no  positive  state- 
ment that  tbe  roods  were  operated  upon.   We  have  it  stated 
that  the  removal  of  this  bridge  deprived  the  pursuer  of  hia 
access,  but  we  have  no  statement  when  it  was  that  tbe  railway 
company  commenced  their  operations ;  therefore  we  have  nv 
statement  of  tbe  time  at  which  they  contravened  the  statute. 
Farther  than  that  they  erected  a  bridge,  and,  as  1  understand 
that  statement,  while  that  bridge  existed,  this  party  bad  acr 
commodation  tantamount  to  what  be  had  by  the  rood.  Tbe 
inference  therefore  Is,  that  the  railway  company  did  make  a  sub- 
stitute road;  the  nexttbiugis,  that  the  jrnitiam«n  of  thoofiEenoe 
conrists  in  taking  down  that  bridge.  That  is  an  operation  on 
the  snbstitnte  road,  aud  I  do  not  know  that  that  la  a  case  to 
which  the  penalty  applies.   It  might  be  a  question,  whether 
tbe  company  might  be  called  on  to  repair  a  substitute  rood, 
but  it  does  not  follow  that  they  would  be  liable  iu  the  penal 
consequences  of  the  statute  if  they  did  not  do  so  ;  therefore, 
there  is  no  statement  of  the  time>wben  the  original  road  was 
interfeied  with,  nor  is  it  stated  how  long  that  state  of  matters 
continued.   The  road  referred  to  here  is  stated  to  be  for  tbe  ' 
use  of  the  pursuer's  cnttle.   That  leaves  the  thing  equivocal. 
We  do  not  see  that  it  is  such  a  road  as  the  statute  contem- 
plates.  A  road  made  for  catUe  would  lie  under  the  statute, 
but  a  cart  track  through  the  fields  would  not  be  so  ;— and  all 
these  tilings  are  important.   When  the  case  comes  to  tie  laid 
on  the  words  of  tbe  statute,  we  ought  to  have  had  reference  to 
%  46,  for  the  statement  is  not  lo^cal  without  it  Section  46 
is  the  governing  section ;  therefore  I  think,  altogether,  this 
summons  is  not  constructed  with  that  accuracy  and  logical 
precision  which  it  Is  important  to  observe  In  cases  of  penalties, 
and  penalties  so  heavy  as  here  oix\a.   Mo  looseneai  can  be 
allowed.   The  summons  should  l>e  laid  so  as  it  could  stand 
of  itself  without  a  condescendence ;  and,  therefore,  I  am  for 
holding,  that  eo  for  as  the  summons  Is  laid  on  tbe  statute,  it 
is  not  relevantly  or  properly  set  forth. 

Lord  FitUerlon. — I  am  ot  the  same  opinion.  The  question 
l^re  is  as  to  penalties.  In  that  point  of  view,  it  is  not  easy  to 
conceive  a  more  highly  penal  case,  for  if  the  claim  is  well 
founded,  the  penalties  are  going  on ;  and  I  most  say  that  I  can- 
not hold  this  BummouB  as  oocnplyiag  with  the  requidites  of 


^  "  If,  in  the  exercise  of  tbe  powers  by  this  or  the  special 
act  granted,  it  be  found  necessary  to  cross,  cut  through,  raise, 
sink,  or  use  any  part  of  any  rood,  whether  carriage-rood,  horse- 
road,  tram-road,  or  railway,  either  pulilio  or  private,  so  as  to 
render  it  impassable  for,  or  dangerous  to  passengers  or  car- 
riages, or  to  tbe  persons  entitled  to  the  use  thereof;  tbe  com. 
pany  shall,  before  the  commencement  of  any  such  operations, 
cause  a  suffident  road  to  be  made  instead  of  the  road  to  be 
interfrred  with ;  and  shall,  at  their  own  expense,  maintain 
such  substituted  road  in  a  state  as  convenient  for  passengers' 
and  carriage  us  the  rood  so  interfered  with,^  .as  nearly  su  as 
be."  Digit  zed  by  GOOgle 
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flodi  >  cue.  I  do  not  thlok  that  tUi  is  a  rasd  In  tbs  owaidnK 
oTtheflUtBteatall. 

'  lard  <hi»iiitgiam$  eaaeaxni. 

iMfd  Ivory. — am  of  the  same  opfnion.  ThU  ia  nnqoeBUoii- 
ablj  a  penal  action,  io  the  proper  •ense.of  the  term.  It  i«  a 
pemltj  m  dim  for  not  doing  •oniethlDg,  and  if  it  ia  incurred, 
the  Court  ha*  no  power  over  it.  Tliat  being  so,  and  the  amount 
«r  the  el^m  here  made  bein^  bo  extreme,  I  Uiink  tfiat  whm  a 

Krtjr  comet  into  Court  on  w  tmsU  a  grsond  of  complaint  at 
re,  and  cli^ma  aoch  dainsget,  be  is  going  rery  much  on  hit 
tvmmum  iiw,  ftnd  he  cannot  complRln  if  be  ia  kept  within  tbe 
ttrictett  bounds  of  pkading. 

The  Court  prwonneed  the  following  interlocutor: — 
**Find  that  the  snmnons  in  tbia  cafe  ia  not  sufflcientlj  and 
iclevaritlr  laid  on  the  statute  referred  to,  (8  &  9  TicU  c  83) ; 
and  therefore  dismiss  tbe  notion  io  so  far  as  it  relatea  to  the 
•tatntor7  penaltiea  concluded  tat,  and  find  the  pursuer  liable 
for  tbe  expenses  applicable  to  this  part  of  the  diacusaion.  and 
remit  to  the  auditor,"  ttc  **  Qvoad  uUra,  remit  to  tlie  Lord 
Ordinarj."  4o. 

Pursoer^s  AotborKIea.— Oamplidl  v,  Tonnft  F^b.  S4,  1835; 
Ffailipa  V.  Steele,  Jan.  is/l847. 

Im4  Ordinary,  Xrarj."Ael.  Dean  of  FsenH^  (Inglis), 
Tenner;  Wm.  Hartin,  aS.C.  Agmt—Alt.  Deai>,  Fation; 
Hope,  OUphant  ft  Mackay,        AgtHtt.—h.  Obrk-{VJl.^ 

2Gth  March  1853. 
FiMr  DiTnma. 

HsmtT  Inqus,  Pursuer,  v.  The  Edinbcrgb  Pektb  A 

DcNnGB  Railway  Co.,  Defenden. 
Bailwajr — Summtna — Competency — Title  to  Sue— /a  Mcrel 
1B49,  f*«  Mnetor*  of  <  ruiltemf  eompani/  mtud  «  nporf, 
ttalimg  timt  it  ma  not  imttndtd  to  eom^t*  two  brameh  rail- 
way*  OS  to  wkieh  atpmrott  ttatutt*  hmd  6mm  oitaued,  mud 
ttparate  ttoek  had  item  ertated.  The  report  mho  ctmtaimed 
a  propotal  to  conittilidate  thi*  ttoek  with  the  t>ther  ttoek  of 
the  company.  7%e  compulsory  powtn  of  acqviritiff  land 
under  these  two  ttalutet  txp'ired  in  July  18S0,  and  the 
powers  to  conitruet  the  two  branch  railvays  erpirg  in  July 
1854.  A  parlywho  had,  nbsequently  to  the  directors'  report, 
purchased  shares  of  the  separate  stock  applitable  to  these  two 
branch  railaayi,  brought  an  action  in  Jane  1850  against  the 
company,  eoneluding  for  count  and  reckaniny  upon  the  deposit* 
effdring  to  the  akaret  held  by  him,  in  respect  that  he  o^eeted 
to  the  proposed  consolidation — that  the  statutes  had  &mm  ob* 
tained  merely  to  give  the  company  a  peraons  standi  to  eppost 
certain  projects  im  parliaHunt,  which  o^ect  had  been  accom- 
ptiaked—«td  that  the  imtention  of  tonstructing  the  branch  roiU 
ways,  tf  ever  eeriutufy  entertained,  had  been  abandoned,  aid 
had  become  impniclieable  by  the  lapse  oj  the  statutory  powers — 
Held  that  the  action  was  premature  and  incompetent,  in  re 
spect  that  it  was  not  the  proper  legal  remedy,  at  the  iuttanee  of 
a  tingle  tkmholder,  to  prevent  the  company  from  committing 
eary  abuse  of  their  powers ;  that  the  pursuer  had  taken  no  step, 
either  by  action  at  law,  or  by  motinn  at  a  meeting  of  akarekoldertt 
to  obtain  a  dtssolatton  and  winding  up  of  tkeconcem  ;  and  that 
it  was  still  possible  /or  the  shatthulders,  on  acquiring  the  lands 
either  by  private  bargain,  or  by  a  statutory  extension  of  their 
compulsmy  powers,  to  construct  the  proposed  branch  rathvays. 

This  was  an  action  of  count,  reckoaing  and  payment, 
with  referraoe  to  the  deposits  on  600  shares  in  the  de- 
fenders' oomwuy,  of  which  the  parmer  had  become  the 
bolder,  rusod  in  the  following  circmoBtftnces. 

In  1847,  two  statutes  were  obtained  by  the  Edin- 
burgh Ii«th  and  Granton  Railway  Company,  one  of 
which  was  to  enable  the  company  to  make  a  branch  to 
the  upper  drawbiidge  in  the  town  of  Leith  ;  and  the 
other  was  to  enable  them  to  make  a  branch  from  licm- 
nington  to  Trinity  Villa.  The  capital  to  be  raised  for 
these  two  branch  railways  was  100,000,  in  20,000 
shares  of  X5  each,  for  which  scrip  was  issued  accordingly, 
lOs.  a  share  bang  payable  to  the  company  at  the  date 


of  issoe.   The  powers  fbr  the  eonpuhnry  aeqaiatio&  of 

land  under  these  statutes  expired  in  July  1850;  and 
those  for  tbe  construction  of  the  lines  and  works,  expire 
in  July  1854, 

In  the  same  session  of  parliament,  a  statute  was  passed 
for  amalgamating  the  Edinburgh  Leith  and  Granton 
Railway  Company  with  the  Edinburgh  and  Northeni,noY 
the  Edinburgh  Perth  and  Dundee,  Railway  Company. 

The  scrip  applicable  to  the  two  brandi  railways  to 
the  upper  drawbridge,  Leith,  and  from  Bonnington  to 
Trinity  Villa, was  caUed  in  and  roistered,  and  certificates 
in  lien  thereof  were  issued  under  tbe  seal  of  the  Edinbu^ 
and  Nerthem  Bulway.  These  shares  were  distinguisbed 
from  the  other,  stocks  of  the  company  by  the  name  of 

Granton  Quarter  Shares." 

It  appeared  that  property  in  Princes  Street  bad  beeu 
acquired  by  the  defenders  from  Mr.  Trotter,  npholst^er, 
under  the  authority  of  the  statutes  of  1847;  and  that  a 
suit  was  in  dependence  between  Mr.  Philip  of  Ldth  and 
Uie  defenders,  as  to  whether  they  were  bound  to  purchase 
from  him  some  property  under  the  other  of  these  acts. 

At  a  half-yearly  and  spedal  general  me^mg  of  the 
shareholders  of  the  defenders'  company,  held  on  27th 
March  1849,  a  report  was  presented  by  the  directory 
oontaining  itiitr  alta  the  following  statement 

"  It  has  been  found  Impracticable  to  embrace  In  the  abore 
measnre,  the  Qranton  Quarter  Shares,  upon  which  Ida.  per 
share  has  been  paid.  But  yonr  directors  would  rcAdlly  rsoom- 
mend  an7  practicable  arrangement  which  wonld  benefit  tbt 
proprietors.  In  the  mvantime,  as  it  is  not  intended  to  exe- 
cute tbe  workH  co'itemptated  by  the  Granton  Acts  of  1847.  do 
farther  calls  will  be  made ;  and  tbe  amount  aln-adjr  receired 
having  been  applied  to  the  paTmeatof  part  of  the  stiriUvci' 
ground  In  Piincea  Street,  acquired  under  tlie  powers  of  one  of 
the  acts  re&rred  to,  will  be  cooaolidMed  with  the  other  stocks 
of  tbe  oompaujr  so  soon  as  it  Criu  legalljr  be  done." 

Subsequently  to  this  report,  the  pursuer  bou^tt  600 
"  Granton  Quarter  Sharai,"  on  which  the  d^osta 
amounted,  at  lOs.  per  shuv,  to  XZ50.  The  price  paid 
by  him  was  j681 :  fia. 

In  June  IBuO  he  nused  the  present  action,  calHng 
upon  the  defenders  to  hold  count  and  reckoning  with 
him  for  the  abore  sum  of  j£2o0.  The  grounds  of  action 
were  generally  these  —that  no  serious  intention  of  eon- 
structiog  the  branch  railway  had  ever  odsted  ;  that 
the  statutes  had  beeu  obtained  merely  for  the  pnrpose 
of  giving  the  company  a  persona  idandi  to  conduct  (^pon- 
tion  in  parliament  to  certun  proposed  bills  of  the  North 
British,  and  other  railway  companies,  for  the  construc- 
tion of  lines  between  Edinburgh  and  Leith  ;  that  the 
proposed  branch  linos,  if  ever  seriously  inteiided,  had 
been  abandoned,  and  were  now,  ia  the  actual  condition 
of  the  company's  statutory  powers^  impracticable;  and 
that  the  pursuer  could  not  consent  to  the  amalgamalini 
proposed  in  the  directors'  report. 

No  step  had  been  taken  by  the  pnrsaer,  ather  by 
suit  at  law,  or  by  proposal  at  a  meeting  of  riurehoUen^ 
to  obtain  a  winding  iq)  and  dissolution  of  those  ImiKks 
of  the  defenders'  concerns  to  which  the  etodc  heU  by 
him  was  applicable. 

The  pursuer  jUeaded — 1 .  That  the  real  and  only  oUeet 
for  which  the  depomts  were  made  having  long  a^s  MB 
satisfied  and  exhausted ;  and,  2.  That  the  ostessdile  •h- 
jeot  of  the  deposits  having  never  ^>een£aiikd|ip^ 
but,  on  the  contrary,  Bie^'tfe^tf^ltyiMgyWP^ 
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being  mw  impracticable — he  was  entitled  to  accoimt- 
iDg  and  payment  as  condnded  for. 

The  lufffiider  pleaded — 1 .  No  snfficient  grounds  were 
lUted,  and  none  exist,  entitliiw  tlie  pursoer  to  inast  in 
an  action  like  the  present,  which  neither  calls  the  proper 
particflj  Dor  contains  the  appropriate  conclasons  for 
viDding  up  the  concern  referred  to,  or  effecting  its  dis- 
wlution,  without  which  no  individual  shareholder  can 
demand  repayment  of  deposits.  2.  The  action  was 
irrelevaDt  and  incompetent,  more  particularly  in  respect 
the  ponuer  has  not  taken  the  course  incnmlient  on  him, 
onder  the  contract  and  acts  of  parliament,  with  a  view 
to  an  ftojonnting  for  and  division  of  deposits,  suppo»ng 
Acre  were  otherwise  grounds  for  requiring  su«h  account- 
ing sad  divinott,  which  there  are  not. 

The  Lord  Ordinary,  on  3d  July  18S1,  pronoimced 
the  following  interlocutor: — 

'*f1nd>  that,  by  the  acts  of  1847  libelled,  certain  branch 
nllvt^ connected  with  the  Leith  and  Qmnton  Bailways  were 
aathoriied  to  be  conBtructed,  as  to  which  branch  railwAys  the 
coDpolsory  power  of  acqnirlDg  land  expired  on  9th  July  1860, 
hat  tbe  petiod  for  congtrucuDK  which  does  not  expire  nnttl 
Jn\j  1854 :  Finds  that  a  depodt  of  10a.  a  share  wu  paid  in 
rapect  of  the  said  branch  raitways,  which  shares  were  detdg- 
uted  u  Qranton  Qnarters:  ^nds  that  by  a  report  of  the 
dincton,  dated  27th  Uarcb  184y,  it  was  proponed  to  cotwoU. 
(iue  the  said  Quarter  Shares  with  the  other  stoclcs  of  the  cotn- 
ptny;  and  as  'in  the  meantioti  it  is  not  intendt-d  to  execute 
ttoworkscootem  plated  by  tlie  Qranton  aclti  of  1847,  nn  further 
<alli  shodd  be  made,'  lint  that  tiie  mntter  should  lie  ovt:r 
Mtil  the  proposed  conaolidatlon  shonid  be  legally  effected  : 
Finib,  that  on  the  37tfa  of  April  thereafter,  the  punaer  pur* 
chttcd  500  of  the  said  Granton  Qn»rtent  at  tbe  price  of  £81 :  5h.  : 
fioit  that  no  resolution  of  the  tibareholders  Ia  alleged  ever  to 
i»n  been  come  Co,  by  wbtch  the  scheme  was  abaudoued,  and 
IW  tt  is  still  in  the  power  of  the  company,  on  acquiring  tbe 
ludi,  to  execute  the  works  if  they  think  proper :  Finds  that 
tlie  ptitaner  does  not  allege  that  he  ever  brought  any  motion 
hefon  the  shareholders  for  the  purpone  of  having  the  concern 
wouod  up,  noi  that  he  took  any  legal  step  for  that  «ffi^ ;  but 
ttut,  on  the  6th  of  IXay  18G0,  he  instituted  the  present  action, 
cooclodine  for  accounting  and  for  payment  of  £260,  as  the 
uuoQDt  of  the  depoall  efftiiring  to  the  sud  600  shares :  Finds 
ttau  the  nld  action  is,  under  the  drenmstances,  premature, 
inehmiit  and  inoMnpetent ;  therefore  sostalns  tlia  drfencev, 
diuniM  the  action,  and  decerns;  finds  tiie  punner  liable  In 
upausa" 

The  pamier  reclaimed.   At  adviang, 

£«4  Pmidmt. — I  don't  think  that  this  is  the  proper  remedy, 
parsoer  bomht  shares  of  stock  created  by  the  two  statah* 
of  1847.  These  statutes  were  passed  for  certain  purposes.  A 
report  by  the  directors  makes  a  statement  with  reference  to 
the  Khemes  embraced  In  these  statutes.  Rak  that  statemeut 
csanot  be  taken  as  a  final  decWon  of  the  company.  It  does  not 
praclode  the  cocDpaay  from  still  making  tbe  two  biaoch  rail- 
*a]w,  AMtmiog  that  tbat  report  bad  been  approved  oC  still 
it  ctnoot  be  deMt  with  as  a  final  resolution  1^  the  railway 
company  never  to  make  the  two  branch  railways.  Whether 
they  could  be  compelled  to  make  them,  is  out  a  question  be- 
fore us. 

It  is  said  1^  the  ponnier,  that  tbe  making  of  these  brunch 
railways  is  now  impracticable.  But  what  does  this  objeution 
°oiue  to  f  Some  of  the  purposes  of  theee  statates  have  been 
soeompUsfaed,  and  others  not.  Ground  in  Princes  Street  be- 
longing to  Mr.  Trotter  has  been  acquired  under  tbdr  antbority. 
Now  the  acquisition  of  this  ground  is  one  of  the  purposes  of 
the  act.  Altboigh  the  compulsory  powers  of  taking  land  have 
BOW  cxplnd,  Uw  branch  railways  may  still  be  made  by  private 
^'mQWoori)  or  1^  a  statntoiy  extension  of  tiia  compolioiy 
poweifc 

la  ttiflst  uizoDnistaQceB,  this  action  is  brought  to  have  It 
foiiad  tiiak  the  whole  matter  is  at  an  end,  and  that  the  pur- 
Mier  m»t  get  back  tbe  deposits  effieiriog  to  his  shares.  Tbe 
i^wet  is,  tliat  tlfi  scheme  is  not  at  an  end ;  and  there  Is 
evideace  of  it  in  the  fact,  that  there  is  a  suit  in  dependence 


between  Ur.  Philip  and  the  defenders,  as  to  prapertr  which 
Philip  contends  the  defeudent  are  boimd  to  take  from  Um 
under  one  of  the  two  acts  of  1847. 

I  am  doubtful  of  the  competency  of  such  an  action  by  one 
partner  against  the  rest,  to  get  back  tbe  deposits  paid  on  his 
shares,  where  the  purposes  of  the  association  can  stil]  be  carried 
through.  No  doubt  it  is  said  in  the  summons,  that  these  two 
statutes  were  a  fraud  On  parliament — that  the  sole  object  of 
obtaining  them  was  to  get  a  loeut  Mmdi  for  certain  purposes ; 
and  the  pursuer  pleads  that  these  purposes  hare  been  exhausted. 
Assuming  this  to  be  the  fact,  I  do  not  know  tbat  a  party  to 
that  scheme  can  iDstitntean  action  against  tbe  other  partiiera 
to  get  back  his  deposits.  But  there  are  no  declaratoiy  condu. 
sioDS  applicable  to  that  portion  of  the  narrative  The  action 
is  not  in  proper  shape  for  tbat  purpose. 

On  the  whole,  I  am  of  opinion  that  the  interlocutor  is  right. 

Lord  FuUaion. — ^Tbat  is  my  opinion  too.  The  action  is  pre- 
roature;  for  the  company  may  ctill  go  on  to  make  the  bnuch 
lines. 

But,  on  other  grounds,  tbe  action  Is  incompetent.  This 
party  buys  shares  of  stock  belongiug  to  a  separate  company. 

That  company  Is  amalgamated  with  the  defenders.  The  pur- 
suer becomcH  n  member  of  the  amalgamated  company.  What, 
then,  is  the  nature  of  this  action  f  It  is  an  action  proceeding 
on  Uie  allegation,  tbat  there  is  an  abuse  of  mauogvmeut,  and 
tbeiefere  that  the  puisuer  i«  eiilitlcd  to  get  back  his  money. 
But  the  present  is  not  the  proper  shape  of  proceeding  to  pK- 
vent  the  abuse.  Wv  have  had  such  proceedings  before  ui«, 
but  always  in  tbe  way  of  interdict.  Be  brings  thia  action  upon 
the  averment  of  a  wrong  done,  and  contends  tbat  be  is  to  get 
back  his  money ;  but  he  is  himself  one  of  the  wrongdoeiM. 
There  may  be  proceedings  competent  to  give  him  redress,  but 
not  iu  the  present  action. 
Lordt  Cunuu/Juum  and  /vary  ooncBrTsd, 

Adhere. 

LordOr^mtry,  Bobwtson.— Acf.  Tonng;  Inglisand  Barns, 
Afenf^AU,  Ueas;  Sir  Oharlss  Gordon  and  Co., 
AgtnUr^  CVer*.— (FA) 


28a  Manh  1853. 
Vnst  DiTisioa. 
Jahbb  Qbsio,  Suspender,  v.  Tbomas  Maxwkll, 

Be^onderU. 

Poor—Poors'- Aise««nent—Stalule  8*9  Vict.  c.  88,  §  47— 
Ciremutmctt  in  which — Held  ikat  the  matter  and  part  viomtr 
tff'a  vttttl,  uho  did  not  re$ide  im  the  parish  of  the  port  from 
which  the  veaael  hatted,  wae  not  liaMe  to  be  taaeutdfor  peer- 
rate*  onder  the  47th  tectiom  of  the  stataie. 

By  the  Poor-Law  Amendment  Aot,  8  A9  Viot.,  it  is 

enacted,  §  47,  that — 

*'  if,  in  any  paiisb  or  combtuatlou  in  which  sn  asteiisment  fs 
iujpOMd  on  means  and  siibittance,  any  company  or  individual 
shall  occupy  any  laiuls  and  heritages,  or  shall  cany  on  ^ny 
trade  or  budness  in  any  premises  within  such  parish  or  com- 
bination, such  company  and  tlie  partners  thereof,  and  such 
individuals,  shall  be  liable  to  be  assesmid  Id  such  parish  or 
combination  on  their  or  his  means  and  substance  ilerived  from 
or  relatiiiK  to  such  occupancy,  trade  or  business,  although  none 
of  the  partuen  of  such  company,  nor  such  individual,  should 
be  actually  reddent  In  such  parish  or  uouiblnatiun ;  and  such 
company  and  partuvra.  anil  such  individual,  shall  not  be  liable 
to  be  assessed  on  the  samn  means  and  substance  in  any  other 
parish  or  combination  ;  and  if  any  person  shall  lie  aas^sed  in 
any  parish  or  eombnmtiun  upon  his  means  and  sulMtance 
other  than  means  and  subatauce  derived  from  or  relutiug  to 
the  occupancy  uf  lands  and  heritages  within  such  parish  or 
combination,  or  the  carrying  on  of  trmde  or  butiness  in  pre- 
mises within  spch  pariith  or  combination,  such  penwn  uudl 
not  be  assessed  upon  the  same  means  and  sabstauee  in  uxj 
other  parish  or  combination," 

And  §  1— 

**  That  the  words  lands  and  heriti^.*  when  mgd  in  tbe  ssid 
act.  phall  be  held  to  extend  to  and  include  all  landfi,  fishiogx, 
fresh  waters,  ferries,  quays,  wharfs,  docks,  canals,  railways, 
mines,  minnaU,  quarries,  coal-wotka,  limu  works,  brick-woiks, 
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iron-wor1u,ga8-worka,  lactorles  Hod  msDofactari&(r  establish- 
ment!, bonfleR,  tenemeDtfl,  shops,  warehouses,  mills,  cellats, 
stalls,  sittblea,  ^ardeiu,  yards,  and  all  buildings  and  perUnents 

The  assesfflDent  for  the  poor  in  the  parish  of  Montrose 
is  impoeed  on  means  and  sabstance. 

This  case  originated  in  an  action  in  the  Small-Debt 
Coort  of  Forfarshire,  at  the  instance  of  the  respondent, 
the  collector  of  the  parish  of  Montrose,  against  the  sus- 
pender, for  payment  of  IGs.  8d.  as  assessment  under  §  47 
for  the  jear  1847,  on  his  means  and  sabstance  derived 
from  the  bnoDess  of  idiipmaster  and  shipowner  carried 
on  in  the  parish  of  Montrose. 

The  suspender  was  part  owner  of  two  vessels  which 
hailed  from  the  port  of  Montrose,  and  which  generally 
were  lud  up  in  the  docks  there  fbr  the  winter.  Of  one 
«f  these  venek  the  Boqwnder  was  master,  and  the  shipV 
hosband  of  both  earned  on  hia  bnmness  in  Montrose. 
The  suspender  had  no  house  or  office  in  Montrose,  but 
rei^ided  in  the  neighbouring  parish  of  Craig,  where  he  was 
assessed  on  his  whole  means  and  snlratance. 

In  these  circumstances,  the  suspender  having  pleaded 
that  he  was  not  liable  in  assessment  in  the  parish  of  Mon- 
trose, the  Sheriff-substitute  (Dickson)  remitted  the  case  to 
the  iwdioary  roll,  and,  a  record  having  been  made  up  and 
closed,  and  proof  led,  sustained  the  defence.*),  and  assoilzied. 

On  Appcttl,  the  Sheriff  (L'Amy)  recalled  the  interlo- 
«ntor,  and  decerned  in  terms  of  the  libel. 

The  defender  snq>ended,  and  the  case  was  reported 
at  the  first  calling  by  the  Lord  Ordinary. 

The  suspender  maintuned,  that  he  did  not  carry  on 
any  trade  or  bnmness  in  the  parish  of  Montrose,  dther  by 
himself  or  in  partnership  with  others, — his  binaness  of 
a  shipowner,  and  his  calling  of  a  shipmaster,  being  car- 
ried OD,  not  there,  but  throughout  the  world,  and  on  the 
seas,  and  therefore  he  was  only  liable  to  be  assessed  in 
respect  of  means  and  substance  in  the  parish  of  his  resi- 
dence. SeeoruUy,  He  was  not  the  occupier  of  lands  and 
heritages,  in  the  sense  of  the  statute,  in  the  parish  of 
Montrose.  No  doubt  he  used  the  hiarbonr  and  wharfe 
for  loading  and  unloading  his  vessel,  aod  for  laying  her 
up  when  necessary,  but  he  pud  shore  and  other  dnes  for 
soeh  nae,  as  at  every  other  port  at  whieh  she  touched. 
The  parUes  who  oeonpied,  and  were  liable  to  be  aasessed 
in  respect  of  snoh  oeo^ncy,  were  the  harbour  tmstees 
of  Montrose,  who  drew  the  harbour  and  dock  dnes. 

The  respondent  that  the  suspender  carried  on 

the  trade  or  business  of  a  shipmaster  and  shipowner  in 
the  parish  of  Montrose,  in  premises  in  that  parish,  for 
the  harbour  of  Montrose,  being  that  irom  which  bis  ship 
hailed,  and  to  which  she  belonged,  was  truly  the  pre- 
mises in  which  such  business  was  carried  on.  Ho  also 
the  fact,  of  the  ship's-hnsband's  office  being  in  I^Iontrosc, 
rendered  the  suspender  liable  as  carrying  on  bunness  in 
premises  there.  Again,  the  suspender  was  liable  in  re- 
spect of  his  occupancy  of  lands  and  heritages  His  nse 
of  the  quays,  wharfs  and  docks  of  Montrose,  by  loading 
and  unloading  at  them,  and  layine  up  his  ship  in  them, 
was  just  as  much  occupancy,  as  the  tenancy  of  a  house 
or  wareroom. 

Lord  Preudtnt — On  the  evidence  u  we  hare  it  here,  an  to 
th<>  position  of  this  party,  and  the  managem^iit  of  the  vea^'ls 
which  belung  to  htm.  I  hold  this  is  nnt  a  caw  fulling  under 
§  4T.  I  think  that  c)au«c  is  Intended  tn  apply,  and  d<*ei  spitl?, 
to  a  differpnt  class  of  caaex.  Tliere  are  Tarinas  cases  to  wliich 
it  i«  Tcry  plain  it  does  apply— as,  fbr  instance,  that  of  parties 


having  establishments  in  different  towns,  for  the  dUposal  and 
•ate  of  their  goods,  such  as  the  Carron  Coniptny,  who  hmjt 
establlshmoDU  in  other  towns  besides  Camm.  Where  panks 
have  establishments  of  this  sort,  they  are,  no  doabi,  pefnos 
carrying  on  bu^nesa  in  these  dilferent  towm^  allboiqih  tbe 
parties  themselves  may  never  be  there  in  person,  but  sot  en- 
tirely through  tlie  instrumentality  of  agents.  This  is  qaita 
a  different  case.  The  statute  provides—breads  §  47.)  The 
question  here  therefore  Is,  whether  this  person  occupies  aoy 
lands  or  heritages,  or  carries  on  any  trade  or  business,  in  aay 
^«Bisea  in  Mobtroas.  I  do  not  think  that  is  the  nature  if 
the  case  at  all  This  person  lives  in  the  parish  of  Oraig,  where 
there  is  an  assessment  on  means  and  substance,  and  he  is  pro- 
prietor of  two  vessels  which  sail  from  Montrose,  of  on*  «f 
which  he  is  msster.  The  question  is,  if  that  iooome  which 
arises  from  his  position  as  a  shipowner  and  shipmaater,  is 
assessable  In  Montrose,  or  is  to  be  assessed,  as  part  of  his 
general  Income,  in  the  parisli  of  Craig:  Hie  qocatkm  ii 
not,  whether  be  Is  or  Is  not  to  be  assessed  at  all  on  die  iaeoBe, 
If  he  be  not  assessed  on  it  in  Mcntrose ;  becanse  the  assessment 
in  Craig  is  on  means  and  sabstance,  and  a  person  residing  in  a 
parish  where  the  saseasment  is  on  that  principle,  is  liable  theiv 
for  his  whole  means  and  substance,  except  such  portion,  if  there 
be  such,  as  can  i>e  brought  under  assessment  iu  another  parish, 
under  §  47.  Therefore  this  person  it,  in  the  first  instance,  assess- 
able in  the  parishof  Craig}— -bat  Montroie  says,  wa  shall  eum 
m  part  of  his  income,  and  bring  It  into  the  parish  of  Hootrose. 
uiK]er§47;  and  the  portitm  they  propose  to  exdse,!*  bis  prodts 
oa  part-owner  of  tbeie  vessels,  and  his  salary  as  master  ol oneof 
them.  I  do  not  think  that  portion  of  the  saspender's  inoosse 
can  be  brooght  auder  $  47.  As  to  the  plea,  that  he  is  liaUe  n 
occQitying  lands  and  heritages,  in  respect  he  goes  Into  the  har- 
bunr  and  ooca|des  the  wharCi,  I  think  that  u  a  eonstmotioB 
very  fbr  awa^  from  Uie  meaning  of  the  statute^  No  andi  iia- 
UUty  can  artse^  because  his  veseeb  sail  from  Hnnlroee.  Bvoy 
ahip  that  goes  Into  Hootrose  harbour  may  equally  be  said  to 
I  occupy  lands  and  heritages,  even  though  it  should  not  be  a 
I  ship  hailing  ttgm,  but  merely  touching  at  Moutroao.  Tbs 
masters  and  owners  of  vessels  using  the  harbour,  are  not  tbt 
occupants  of  the  harbour  in  the  sense  of  the  Act.  Tbe  pr» 
prietors  of  tbe  docks  and  wharfs  are  rather  the  per  sons  assesi. 
able  thereon.  Tlie  persons  who  nse  them  do  not  uccupy  in  Um 
sense  of  the  act;  they  use  them,  and  pay  the  persons  who 
occupy  them,  for  that  use.  The  occupants  are  the  paitiee  who 
derive  profit  from  that  nse.  But,  then,  it  is  said  that  the  bod- 
oess  of  these  ships  is  carried  on  throng  a  shin'sJinsbaod  in  an 
office  at  Montrose.  Ihat  Is  a  very  peculiar  kind  of  buainesi; 
it  is  a  species  of  agency.  But  the  ship'sJituband  of  thene  dups 
is  not  agent  for  them  only.  He  is  in  the  position  of  a  saoeni 
agent  or  broker.  A  party  who  employs  a  bill-broker,  may  ai 
well  be  said  to  carry  on  business  in  his  office.  The  sfaip'»-ho*- 
band's  is  a  separate  business  carried  on  in  Montrose,  on  thu 
profits  of  which  the  sUp's-hnsband  may  be  afssssad  in  Moa- 
trose;  bat  that  all  the  parliea  flwwliom  he  carries  on  boaiMss^ 
as  having  an  Interest  In  the  vessel,  should,  wlierever  tfiey  may 
be,  be  assessable  In  Montrose,  is  quite  out  of  the  qnestioB. 
Their  earnings  are  not  msde  in  Montrose — they  are  asade 
wherever  the  ship  goes ;  she  earns  fk>ei^ts  wherever  sfae  cao- 
The  ship  does  not  in  every  voyage  neoesaarily  retom  to  Mon- 
trose ;  she  gets  frdghu  from  other  ports  dsewhefe^  U  wke  esa 
Tlw  mere  residence  of  the  abip^s-bnsband  is  no  reason  why  At 
should  always  return  to  Montrose.  Thoefiire  I  think  this  is 
not  a  case  within  the  Intention,  nor  even  the  letter  of  §  47. 

Lord  Fidltrton. — I  am  of  the  aame  opinion.  We  have  had 
many  cases  in  wliich  considerable  difflcolty  has  arisen  nndcr 
thia  clause,  where  bnsiness  was  canying  on  in  various  paiiabet, 
as  to  whidi  was  the  <me  in  wUch  the  par^r  was  liaUak  Ws 
have  no  each  difflcolty  here.  Tbe  notkm  that  tlie  sUpVJMs- 
band's  office  is  the  place  wltere  tbe  bnriness  of  the  ship  ia  car- 
ried on,  is  quite  out  of  the  qnestion ;  Indeed,  the  case  ia  hardfy 
pnt  on  that  footing.  Tbe  plea  comes  to  this,  that  the  sas-  , 
pender  is  carrying  on  business  in  Montrose.  But  that  will  net  < 
do;  there  must  be  somethitig  more.  He  must  occupy  prs- 
mises  in  Montrose,  and  carry  on  hnainest  in  them.  mm 
tills  party  liable  as  an  occupant  of  the  harbour,  seemsinaw 
hopeless.  We  cannot  hcdd,  beoaose  his  ahip  is  laid'ii^ln  rt^ 
ler  in  tbe  harboor  of  Honttose^  that  he  therefore  eoeqpiiaiB*- 
mises.  That  is  not  an  occupancy  by  which  any titiag  k  mm» ; 
the  time  when  the  ship  is  laid  up  there,  is  tlw  vary  MMShni* 
making  nothing.  If  the  statute  made  a  person  lUUcJn 
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place  merely  wbere  hia  baiiiWM  ii  carried  on,  tnd  wbere  be 
malEei  bia  inon«y,  it  might  have  be«Q  a  difltentt  case ;  bat  tliere 
ii  alvaya  a  cefeimce  to  the  occupancy  of  premiies, — and  tliere 
ii  M  oeeapHMty  here. 

Lari  CMMjteiM.— I  have  entwtalned  dlflbrent  of^niooa  on 
the  preaeDt  ^oeation,  bat  now  agree  with  year  Lordship. 

la  tbe  flrat  view  I  took  of  the  caae,  it  appeared  to  me,  that  a 
party  who  poaaoaaed  tlutrtt  oj  thips,  geacaiUly  laid  up,  when 
tuKinplayed,  at  a  particolar  port,  where  ^  made  profitable 
omtracta,  and  got  re^in  and  flttinga  out,  by  the  agency  of  a 
aUpVbnabtnd,  wat  a  mercantile  trade  aa  much  aa  banUog  or 
eotlQB-apiaaii^-earried  on  in  tbe  aame  plice;  and  though  the 
ihipowoera  might  have  no  separate  premlsea,  tbe  office  of  the 
ihjpVhuaband  might  be  deemed  tbe  office  of  tbe  part-owturt, 
for  tlie  purpoae  of  citation  and  responaibility.  But,  on  fiirther 
oomideratioa,  I  am  aaUafied  that  the  preaent  caae  belonga  to  a 
Afferent  claaa.  Tbeto  ia  no  proper  eQparttmjf  in  a  ahip  beloog- 
iog  to  partmwnen^  and  maoaged  17  an  agent  or  thip'a-hua- 
bud.  Hie  DO  donbt  majr  b»  rated  fat  hia  own  profits,  bnt  hia 
eoiployera  oannot  be  charged  for  tbe  Income  they  realise,  any 
more  than  ao  underwriter  of  London,  taking  risks  in  Glasgnw 
thnmgb  a  broker,  could  be  chargeable  for  the  gain  on  the 
pollciea  nDdnwritten  in  Qlaagow. 

Tbea  the  fweaent  ia  noc  a  new  caae-  Till  late  timea,  when 
tb«  riter  Clyde  and  tbe  barboor  of  aiaagow  have  been  so  much 
iupTDTed,  tbe  chief  ahipa  that  frequented  the  porta  of  Oreenoek 
and  Port-Olasgow  belonged  to  wealthy  companies  and  capi- 
uliitt  in  QU^w ;  while  all  the  details  of  the  management, 
npairs  and  oatfltting,  ware  defrayed  by  port-affenU.  I  do  not 
believe  there  ever  waa  an  example  of  poor-rates  being  leried  in 
the  pariah  of  tbe  port-ageou,  00  the  ownera,  carrying  on  their 
Iwiinaaa  at  «  diatanee.  It  it  soppoaad  the  onnen  were  In- 
raiiaUy  aaaaisad  in  the  town  when  tb«y  retided  and  carried 
€0  tbeb-  general  bodnesi. 

Lord  Ivory  ooocurred. 

Tbe  Court  pronounced  the  following  interlocutor: — 
"Smt«n  the  reasons  of  anapen^on :  Becal  the  inmlocutor 
tbe  Sheriff  dated  19th  Jane  18ftl.  and  repeat  the  interlocu- 
tor of  the  Sheriff-anbstitate  of  27th  March  1851,  and  the  find- 
ing* therein,  naid  decern  in  terms  thereof:  Find  the  snapender 
entitled  to  cxpeoaea.  both  in  this  Court  and  in  tbe  biferior 
I'onrt;  and  recoit,"  &c. 
£artf  Ordiaory,  Colonaay. — Act.  J.  Campbell;  James  Morgan, 
AgtiU.-~AU.  Uackeozie;  James  Bomess,  S.S.C.  AgaU.— 
W.  a«T*.-(W.O.T.) 

28(A  Mardk  1853. 
FiBST  Divisioa. 
JoRx  PiTTEN  ft  another,  Purvuera,  v.  Tbz  Royal  Bakk, 
Dtfenden. 

Aeeoanting — Sequestration — Tht  Royal  Bank  claimed  in  the 
uqutlration  of  the  Renfremhire  Bank  /or  the  amvunt  0/  bHU 
ditcaunled  by  tlte  bankrupts,  tokieh  had  been  trantmilted  to  the 
claimant*  in  eecufitt/  of  advancee.  After  two  dividendt  had 
hten  paid  on  their  claim,  the  Royal  Bank  recovered  from  the 
oriyinal  deblort  full  payment  t>f  eiyht  of  the  bill*,  over  and 
nbopt  the  dividends  paid  on  them.  TTiey  thereupon  withdrew 
their  etaim/or  the  amoant  of  thee*  eiakt  bilht  but  received  pay- 
uent  of  two  addition^  diaUende,  and  aUo  of  u  eompoiition,  on 
ihtir  claim  oa  rettrietedt  md,  on  payment  of  the  eoatposiliea. 
Me  baniruplM  were  dieeharged — Held,  tlmt  althouyh  the  debt 
for  which  the  Royal  Bank  had  been  originally  ranked,  had  not 
been  paid  in  full,  they  were  bound  to  account  to  the  atsiy- 
neei  of  the  bankruptt  for  all  tarns  received  by  them  on  tlte  eight 
bilU,  over  and  above  twenty  thilHngt  in  the  pound. 

The  defenders  vere  the  Edinburgh  amenta  and  corre- 
spondents of,  and,  in  tho  course  of  their  agency,  made 
freqnent  advances  to,  the  Itcnfiewshiro  Bank.  In  bccu- 
ttt;  of  these  advanoea,  the  Kenfirewshire  Bank  was  in 
nsc  to  transmit  to  the  defenders,  billa  (Counted  by 
theouelTea.  The  advanoes  were  not  made  id  return 
for  aojparticiilar  bill  or  bills,  new  IhIIb  being  continually 
>enl  in,  while  others  were  retired;  and  the  amount,  both 
of  the  nOs  and  of  tho  advances,  varied  from  day  to  day. 


In  1842^  the  estates  of  the  Renfrewshire  Bank,  and 
of  Mr.  William  Napier  «id  Mr.  Roger  Aytoun  its  sole 
surviving  partners,  as  partners  and  as  indiyiduals,  were 
sequestrated. 

In  the  seqoeatration,  the  defenders  lodged  an  affidavit 
to  the  eSaat  that  the  bankmpts  were  owing  them  the 
sum  of  Xll,189: 6s.,  bdng  the  amount  of  the  aoconnt 
thereto  annexed.  I'he  account  consisted  of  the  sums 
due  on  fifty-three  bills,  which  had  come  into  the  defen- 
ders* possession  in  the  manner  above  stated.  The  amount 
of  three  of  these  bills  was  afterwards  deducted  by  the 
defenders,  leaving  a  balance  of  dClO,llo :  14: 3,  for  which 
they  were  ranked. 

Two  dividends,  amounting  to  2/3  and  3/5  respectively, 
were  paid  from  the  estate.  Previous  to  payment  of  tne 
second  dividend,  the  defenders  recovered  from  the  pri- 
mary debtors  partial  payments  on  certain  of  the  bills 
claimed  on  by  them,  and  after  payment  of  the  second 
dividend,  they  recovered  from  the  primary  debtors  the 
full  amount  of  nine  of  these  bills,  over  aind  above  the 
dividends  received  on  thom.  The  defenders  thereupon 
deducted  the  amount  of  the  nine  bills  from  their  claim, 
which  they  restricted  to  ^7178:17:6.  On  this  re- 
stricted ranking,  they  received  payment  of  two  additional 
dividends  of  0i. 

In  1847,  the  bankrupts  made  an  offer,  on  condition 
of  being  put  in  possesmon  of  the  remaining  assets,  of  a 
composition  of  1  Jd.  in  the  pound.  This  offer  was  accept- 
ed, the  bimkrupts  were  discharged,  and,  having  been  re- 
invested, assigned  their  whole  estates  to  the  pursuers. 

This  was  an  action  of  count,  reckoning  and  j^yment, 
at  the  instance  of  the^aangnees,  the  summons  in  which 
set  forth — 

"  That  by  payment  of  tbe  said  divldendu  of  53.  8d.  per  ponnd, 
and  of  the  fall  amount  of  the  said  (nlno)  billd  or  notes,  tbe  de- 
fenders  received  payment  of  more  thaL  20s.  in  the  pound  of  the 
said  bills  and  noteti,  amountioK  in  all  to  at  leant  £8S2 :  2s. ; 
and  the  defenders  were  bound  to  account  for.  and  were  due  to 
the  said  trusteo  the  amount  of  the  Bald  overpayments,  as  purt 
of  the  funds  of  tbe  said  estates." 

And  the  summons  contiuned  conclusions  to  the  effect, 
that  the  defenders  were  bound  to  account  to  the  pursuera 
for  the  overpayments  on  these  bills,  under  deduction  of 
the  overpayment  on  one  of  them,  which  the  defenders 
had  made. 

The  defenders  pleaded,  that  as  the  pursuers  did  not 
represent  the  trustee  and  creditors,  but  were  merely  as- 
signees of  the  bankrupts,  they  had  no  title  to  make  such 
a  claim,  which  was,  moreover,  barred  by  the  composition 
discharge :  I1iat,  particularly,  no  claim  could  bo  made 
for  repetition  of  any  sums  paid  before  the  second  divi- 
dend, and  that  the  defhnden  were  not  liable  for  over- 
payments on  some  of  the  bills,  so  long  as  a  balance  re- 
mained unpaid  ou  the  whole  sum  due  by  the  Benfirew- 
shire  Bank. 

The  Lord  Ordinary,  on  6th  February  16dl,sust4uned 
the  defences,  and  assoilzied  the  defenders,  adding  to  hia 
interlocutor  the  following — ■ 

"  Note. — By  the  sommoDB  as  amended,  the  claim  of  the  pur- 
suers ia  DOW  limited  to  eight  billn  there  specified,  on  which  it 
is  silked  that  tbe  defenders,  by  dividends  on  the  bankrupt 
estate  of  tbe  Benfrewablre  Bonking  GompaDv.  and  paymenta 
from  the  other  obligants,  drew  more  than' 20/ in  the  pound. 
The  averment  of  the  pursners  In  the  summons  Is,  that  the  de- 
fenders having,  on  2d  December  1842  and  2d  December  1843, 
drawn  two  dividends,  amounting  toge^er  to  6/3  in  the  poand, 
on  the  whole  debt  ranked  hj  tbem,  of  which  the  said  bills 
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fomud  ft  part,  Uwt,  *  priOT  to  81«(  Jannar;  1845,  reooTwred  fbll 
pnment,  otm  and  abbre  ths  nid  dirldendii,*  of  the  ainoimt  of 
raidbllls,and  that  the  nidbiUii,  or  their  amoonta,  (together  with 
another  bill,  bat  as  to  which  no  qnestion  ]s  ^a<s«^d>,  were  then 
witbdrawD  from  the  defenders'  claim  in  the  ranking^,  the  mb- 
Mqttent  ranking  being  Ksrtricted  to  the  balance  of  their  debt 
then  remuoing  dne.  Bat  ft  is  admitted,  that  after  making  this 
reftrietioD  of  their  cliUm,  the  balance  vas  sostained  by  the  triu< 
tM  aa  the  anumnt  of  debt  for  which  Um  defenders  were  then » 
entitled  to  be  ranked.— and  that,  accordingly,  they  were  ranked 
for  it,  and  drew  a  third  and  fourth  dividetid  in  reapect  of  It. 
wlthoat  objection.  Fnrther,  it  ia  admitted  that  the  foresaid 
balance  was  recognised  as  th«  amount  of  the  defenders'  debt  In 
canying  tfarongb  the  oomporitfon ;— and,  Snally,  ft  Is  not  alleged 
or  nretntded.  that  by  any  Mm  recelred  by  the  defendeia,  tha 
debt  nuked  for  hy  Ibem  bni  been  OTerimdi  oi  piUd  in  fuU. 
In  ttwaeolreamstaiioes,  whatever  may  have  been  the  rights  of 
paitlee  In  regard  to  the  defenders*  claim,  or  tlie  bilk  of  which 
it  was  composed — whatever  rlglit  there  have  been  in  the 
tmstee  or  credilon,  in  respect  of  the  snms  received  by  the  de- 
fenders on  the  hills  ia  queetfon.  to  limit  or  modify  the  defen- 
ders' ranking  in  the  eequestraticHi,  or  restrict  the  amount  of  the 
debt  upon  which  they  were  to  he  entitled  to  be  paid  a  compo* 
riifon,  the  Lord  OnUnary  Is  of  oirfnion  that  it  is  now  too  late 
to  attempt  to  alter  the  defenders'  position  ;  and  that  the  de< 
aand  of  the  bankrupts,  or  of  the  pursuers  as  in  their  place, 
for  the  accounting  conclnded  tot,  cannot  be  sustained." 

The  pursaera  redaimed,  and  pleaded — The  defenders 
vere  not  entitled  to  recover  on  each  bill,  more  than  full 
payment  of  it.  The  excess  on  each  was  part  of  the 
baaknq>t'B  estate,  and  it  could  make  no  difieranoe  whe- 
ther that  excess  got  into  the  de&sder'a  hands  before  or 
after  payment  of  the  second  dividend,  auce,  in  either 
case,  the  Royal  Back  were  not  entitled  to  payment  of 
more  than  20b.  in  the  poimd  on  each  bill.  The 
porsoers,  therefore,  had  a  perfectly  good  title  to  sue — 
Baillie  v.  Yonog,  14th  Feb.  1835;  Biggar  (erroneously 
Bell),  17th  Dec.  1842;  and  no  objection  could  urise  on 
the  compontioD  discharge,  since  the  bills  libelled  on  had, 
before  it  was  granted,  been  withdrawn  from  the  raokiDg, 
and  the  de&nders,  therefore,  did  not  concur  in  that  dia- 
charge,  as  in  respect  of  those  bills, 

Lont  FufUrton. — I  have  had  great  difBculty  in  this  case,  but 
have  at  length  come  to  the  conclusion  that  the  pursaera  are 
rigbt,andtliat  the  interlocutor  reclaimed  agaiastm  nut  be  altered. 
The  defenders  clearly  have  money  In  their  hands  which  tbey 
wen  not  entitled  to  draw,  and  which  they  are  bound  to  account 
for  to  some  one.  It  is  ImposslUe  to  hold  thiU  they  are  entit- 
led to  set  off  the  surplus  paymi'nts  on  the  bills  in  question, 
against  the  balances  due  on  the  other  documents  of  debt, 
against  the  bankrupt  estate  held  by  them.  The  great  diffi- 
culty In  supporting  the  punuers'  claim  is,  that  it  is  said  it  will 
alter  a  scheme  ctf  ranking  acknowledged  for  many  years.  But, 
on  a  careful  examinaUon,  it  seems  there  will  he  no  Interference 
with  any  ranking.  If  there  were,  I  should  have  Tery  great 
dlAcnlty  indeed.  But  Uie  vanking  was  perfectly  correct ;  the 
only  jtoint  Is,  that  the  defenders  nave  not  accounted  for  the 
surplus  payments  drawn  by  them.  By  holding  them  liable 
to  pay  these,  the  ranking  will  not  be  touched,  I  should  think 
Che  as^gnees  of  the  bankrupts  now  stand  in  riglit  of  the  over- 
payments ;  but,  in  any  view,  the  defenden  can  have  no  right 
whatever  to  them.  Then  the  creditors  of  the  Benfrewshire 
Bonk  may  stltl  try  to  get  the  benefit  of  them  by  rednrlng 
the  oomporilion  contrac( — a  coone  which  was  successful  in 
Baillie  v.  Young ;  but  (he  defunders  certainly  cannot  be  allowed 
to  letaln  money  which  should  never  liave  got  Into  their  poa* 
Session  at  alL 

lard  OkiMdteM.*— I  cuncnr  with  Lord  FuBerton  in  the 
Judgment  to  he  pronounced  in  this  peculiar  and  rather  ex- 
traordinary case.  The  facts  on  which  I  proceed  are  these : 
Tlie  Boyal  Bank  were  agents  at  Edinbuigh  for  the  Ben- 
frewshlre  Bank,  which  was  sequeatrabed  In  1843.  Amongi>t 
other  debts,  the  Boyal  Bank  claimed  for  eight  bills  on  the  Ren- 
frewshire Bank,  in  which  the  latter  were  mere  guarantees,  and 
from  wUdi  the  Boyal  Bonk  generally,  after  ranking  on  the 
Baafr««ibir«  Bank,  happened  afterwards  to  draw/vU  pajpneiU 


feom  the  estates  of  tlie  prteofy  oUlgaoti^  whiofa  tbey  ptvpeRi' 
to  retain.  The  Benftewsbin  Buk  was  disdiojiged  on  composi. 
tion  aee^td  of  by  the  raqtondenta  In  1847.  And  the  pnraecn^ 
OS  representing  the  sole  surviving  partners  of  the  seqaotmted 
bank,  bring  the  present  action  to  have  the  swplua  paid  orer 
to  them — which  is  resiated  by  tiie  reqiondenta  on  the  gfouad, 
that  thoy  have  other  claims  on  balances  left  unpaid  aftw  the 
composition  was  calcalated  thereon  ;  and  they  propose  apply- 
ing the  surplus  on  the  bills  libelled  on,  to  tbaie  halaniTfla  I 
am  humbly  of  opinion  tbey  are  not  laitttled  to  soooead,  en  the 
following  grounds. 

In  the  &ai  place,  the  exlstenoe  and  souree  <tf  the  euiiilM is 
not  denied ;  it  arises  iodispatably  fxm  levying,  ont  of  a  es»> 
tima't  fun<fe,  sums  not  due,  or  at  least  wouki  not  twve  bean 
admitted  if  the  true  oondition  ood  reooavaesof  theeatatHaf 
the  pnme^  obllgants  bad  been  known.  When  the  Bcfsl 
Bank  valued  the  probable  produce  of  the  eidlateml  eslatasof 
the  principal  debtors,  they  had,  no  doubt  from  ionooat  nds- 
take,  put  too  iwff  a  value  on  the  ktter.  Hod  the  tratb  bssa 
known,  there  was  no  room  for  any  ranking  on  the  oasttfoaa's 
estate,  as  it  turns  out  that  the  eMate  of  the  principal  obUgatU 
waa  sufficient.  The  surplus,  theinfote,  has  been  paU  to  tbs 
Boyal  Bank  m  «mr,  as  in  their  bands  sum  osmmv  and  bslonp 
to  the  represeiitaUves  <tf  the  Benfirewshtre  Bonk,  aa  the  isol 
owners. 

In  these  dreumstanoes,  tha  reopondenta  an  in  tiM  sasss 
situation  as unlamfvi  iniromiuert,  or  intnanlttars  witkmtatitii, 
fora  supposed  debt;  and  they  cannot  apply  asum  so  raoovend, 
to  their  own  nse,  any  more  than  the  pt^dec  should  hava  dsos 
in  the  well  known  case  of  Olmiiimmf  v.  Jfoofjuiiry  ofMt^ 
full,  (Diet  p.  257S),  whve  a  creditor  using  ao  hngnhr  sad 
illegal  poinding  was  allowed  to  retain  the  preoeeds  nosveisd 
on  this  bad  title,  for  his  own  use— a  deeWon  unirsiilljr  tk- 
approved  of. 

The  respondents  are  eqoally  barred  boa  retaining  the  ba- 
lances in  question  to  oocouot  of  other  claims,  on  wUdi  (hey 
accepted  a  eompoaition.  To  allow  that,  wonM  be  to  (hto« 
out  of  view  the  effect  of  the  comporitfon  and  dbtcfaotga  Tin 
respondents  do  not  allege  that  tbey  deducted  the  bdancd 
now  claimed  out  of  their  debt,  before  taking  the  compositioD. 
If,  therefore,  Iwth  the  balances  and  the  (.-ompositiona  wen 
placed  to  tlie  credit  of  other  cUinu,  thoy  wmild  ohvlously  fee 
getting  more  tlian  they  ostemtibly  agreed  to  accept  of  ^  so- 
eedii^  to  aeomporiti'nL 

Lora  /twryi— I  am  of  the  sameoirfnioo.  Any  other  nsdt 
wonld  be  quite  Incondstent  with  justice  aud  ttones^.  If  tbs 
dlicoanter  pays  part  of  the  bill,  and  the  bank  dlscoantiog, 
recovers  also  from  the  other  debtors  on  the  bill,  and  more  than 
full  payment  la  thus  got,  it  is  clear  that  the  bank  having  n- 
covered  more  than  the  debt  due  it,  is  Just  trustee  for  the  pri- 
mary creditor  to  the  extent  of  tlw  surplus,  and  mnit  re- 
pay that  to  him.  If  the  sequeslraUtm  ot  the  BenlrewsUn 
Bank  had  stIU  been  depending,  this  surplus  must  have  been 
held  as  part  of  the  bankrupt's  estate.  If  there  liad  been  uoly 
one  bill, — whether  the  other  debts  were  paid  or  not.  It  ia  evi- 
dent that  the  creditorii  of  the  fienfrewshire  Bank  could  have 
didmed  the  surfjlus  on  it.  and  the  holder  must  have  ooooanted 
for  it,  just  as  If  the  party  having  right  to  U  hod  beea  sol- 
vent. Now,  it  Is  by  fores  of  the  payment  of  dividends  that 
the  excess  arises  here.  On  some  of  ue  targer.biUs,  two  divi- 
dends were  drawn  before  the  excess  arose ;  on  some  of  the 
smaller,  the  dividend  was  paid  last.  But  there  is  here  no 
petition  of  dividends ;  on  the  contrary,  there  ia  an  emetgiog 
estate— emerging  by  the  very  force  of  the  divideodo.  The  Itujw 
Bank  Is  In  iKMseadon  of  the  surplus^  as  trustee;  the  dlvidsM 
renudns.  Suppose  the  payments  had  been  made  ahroaii-if 
more  than  the  full  amount  were  paid,  the  surpttu  must  bs  is- 
peated.  It  Is  Impossible  to  mainUin  that  the  snrplas  onset 
bill,  can  be  security  for  another.  The  whole  relations  of  Mr- 
ties  were  settled  aa  at  the  date  of  the  fiist  delivafoaoe ;  »)> 
then  that  the  character  of  security  on  a  debt  ia  tixod ;  anllf 
no  security  is  then  created  on  one  bill  fax  another,  aad  ttW 
cannot  be  such  security  for  payment  of  mon  tbaa  IDl> 
In  the  pound,  that  cannot  be  allowsd  byanytliiug  thatlslv 

Blaoe  in  the  sequestration.   liunSon,  I  have  no  dsalW  tlN^ 
'  this  had  taken  place  during  the  currency    the  siN|paiMi^ 
the  (rusteewotild  bare  been  entitled  to  have  thej 
into  the  estate.  The  only  question  nmalnin^  j 
righU  of  a  reinstated  hs^^ml  j  t>|V<' 
thttttusteet  ThatlsaquttHonortitlsasi 
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of  Guitaim  aD(i  of  BuUie.  I  kbiok  (be  bankrupt  bera  hag 
in  bin  all  the  rights  tbn  inutee  had,  aDd  therefore  the 
uagmx  f^tbebankmpt  can  claim  these  budu.  It  is  said,  plau- 
atiy,  Itut  nnsnfaMantlally,  that  the  ^ncral  body  of  creditors 
will  be  defraoded  by  thin,  of  what  wuuld  othertviM  buve  \m:kix 
I  divided  amonir  thein.  That  was  urged  ia  the  cases  of  Baillie 
I  uid  Biggar,  bat  the  Coart  gATe  no  u£Fect  to  the  argiimeDt; 
that  iiH  matter  for  tbecredirora  themsulves,  and  their  remedy 
it  to  redwM  tin  ooinporition  oontract,  if  tliey  see  fit. 

Itrd  l*t«iiJtiit, — LooklDff  at  the  origin  of  tbese  transactions, 
ubdogtbe  discounting  of  bills,  and  looking  at  thd  bilLtastbe 
^nda  of  debt,  it  Is  impossible  to  contend  that  the  sarplus 
ODOoe  bill  should  be  applied  in  relief  of  the  detiuit  on  another ; 
uid  that  a^nment  htU  not  been  pressed  here.  The  bills  had 
DoUiiogtot^with  oneanoUier.  Then.bowdoesthecase stand  t 
Tbe  Beofrenhire  Bank  were  the  iuimedUte  debtoni  fur  tlie 
nuiKoontiUited  la  these  bills.  Tbe  [H-oper  and  original  debtors 
wttv  the  parties  to  the  bUU.  The  Beufrewshire  Bank  were 
tticii-fijre  from  the  first  eotitied  to  relief  from  the  primary 
iteblofs.  Iff  any  snrns  p^d  by  them,  tlie  immediate  debtors, 
to  the  faolders.  They  are  therefore  entitled  to  recorer  from 
UwBoyal  Bank,  which  holds  tbe  funds  liable  in  reltet  The 
if  relief  to  the  Benfhiwshire  Bank.  tHoWifinl,  suppose 
thediTlilend  pud  first,  the  subsequent  payments  belong  to.the 
Itenfrawabire  Bank.  Ajraln,  if  thediridenddare  paid  after  the 
IHFmcntB  by  the  primary  debtors,  what  does  the  claim  of  the 
^ofti  Bank  come  to,  bat  that,  after  getting  full  payment  from 
tbepriinary  debtors,  they  are  still  entitled  to  a  iJividend  from 
tbe  Renfrewshire  Bank  1  Tbe  point  on  which  I  huve  difficulty 
i\  vbether  this  may  not  amount  to  a  rtisturbanco  of  a  settled 
KqoestntloD.  But  1  am  satisfied  there  will  be  no  such  die- 
larlMooa  The  cases  of  Baillie  and  OarstidrB  Teach  the  present, 
it  ii  jiBt  a  fund  belonging  to  the  estate,  and  the  party  euUded 
Uieretois  reln%*es(ed  in  it. 

The  Court  prononnced  the  fbllowiog  interlocutor:— 
"Baotl  the  Interlocutor  of  the  Lord  Ordinary  reclaimed 
■i;^:  Find  that  the  defenders  are  bound  to  account  to  the 
piuiMra  for  all  sums  luceired  by  the  defenders  on  the  bills 
'ibflled,  over  and  above  20d.  in  the  pound,  with  tbe  legal  in- 
tefntofany  sach  overpayments  from  and  after  the  date  when 
tbe  wne  were  received :  Find,  therefore,  that  tbe  defendtiTS 
>rs  bound  to  exhibit  and  produce  in  terms  of  the  first  coiiclu- 
n'oDof  the  libel ;  and  remit  to  Lord  Curriehltl,  iu  room  of 
I^rd  Wood,  to  proceed  accordingly :  Find  tbe  porsQem  en- 
titled to  the  expenses  hitherto  incurred,"  &o. 

^OnHnary,  Wood.—Aet.  Dean  of  Faculty  (Ingli*).  Wood  j 
Jobn  Fatten,  W.S.  Agent.— Alt.  Meaves,  Monro :  Duuda«  and 
Wilion,  as.  AgenU—Vr.  Cterk.~^Vf.Q,T.) 


29th  March  1853. 

FlBffT  DiVISIOH. 

James  Richabdson^  Pursuer  j  v.  J  ames  H  aevey,  Defender. 

Oiutionef,  Discharge  of — Latiilloril  uiiil  Ttriutril — Circumttancet 
M  vbieh — Held,  that  the  landlord  of  an  ayricuUiral  aubject 
had  taken  bills  in  payment  of  rent,  and  that,  liaciny  t/ioen  lime 
to  the  tenant,  he  had  thereby  liberated  tlie  lenaHl't  cautioner. 

The  pursuer  was  proprietor  of,  and  James  Baird  was 
tenant  of,  the  farm  of  Old  Hall  of  Ralston. 

On  7th  August  1849,  the  defender  granted  to  the 
puraoer  the  following  letter: — 

"Od  condition  that  you  agree  to  allow  my  friend,  Mr. 
■lames  Baiid,  tenant  in  your  &rm  of  Old  HhII,  to  sell  and  re- 
luuve  his  present  crop  and  stocking,  I  hereby  guarantt^e  to 
yov  AiU  aud  regular  payment  of  the  current  year'd  rent  of 
:  Gm.,  u  it  falls  due  at  Martinman  and  Whiuiunday,  with 
Uie  latMVSt  due  for  dminage  at  tbew  teruis.  I  further 
piarsntee  that  the  steading  and  feueus  shall  be  left  in  perfect 
Kimir,  in  terms  of  the  lea***;." 

lite  tenant  having  become  bankrupt  previous  to 
^^^^hitnnday  1850,  the  pursuer  raised  the  present  action, 
wp^ndiBg  forpBTmentof  £223:  15:  ti,  £2VZ:  1:  ], 
be^r  the  rent  and  drainage  interest  due  at  W  hitsunday 
18$^aBd  the  reat  conaistod  of  the  balance  unpaid  of  the 
>^tMAibaiiiage  interest  due  at  the  previous  Martinmas. 
8C0TTISU  JURIST. 


The  pursuer  stated,  that — ■ 
"as  part  uf  the  arrangement  with  hifi  tenant,  and  of  ercn 
dale  with  the  defender's  letter  of  guarantee,  he,  for  further 
security,  took  a  bill  from  Bwrd  for  X212:  1 :  1,  being  the 
amount  to  fiill  due  by  him  at  Whitsunday.  This  hill,  which 
is  produced  licrewitb,  wat  dated  7th  August  1849,  and  was 
payable  on  23tli  Slay  18G0,  the  day  on  which,  by  the  custom 
uf  the  locality,  Wbitaunday  rents  are  paid.  It  bears  to  be 
granted  for  value,  and  the  pursuer  did  not  dep-irt  from  his 
right  to  inxiBt  fur  payment  of  the  rent  nt  the  legal  term  of 
Whitsunday,  bot  put  himself  in  a  position,  if  it  were  not 
mmctUAlIy  paid,  of  enfoiciog  paymout  by  summary  diligence. 
This  step  was  as  fovourable  for  the  defonder  as  for  uie  pursuer, 
bat  was  rendered  Inefbctoal  by  the  tenant's  bankruptcy." 

The  defender,  admitting  the  guarantee,  stated,  that — 
"2.  Some  time  before  the  crop  was  removed,  and  long  be- 
fore the  removal  or  sale  of  the  stocking,  the  pursuer  changed 
.  his  mind ;  and,  on  the  ground  that  the  defender's  lettur  of 
guarantee  nnght  be  liable  to  dispute,  he  made  a  new  arrange* 
meiit  with  Baird,  under  which  he  obtained  two  bills  from  him, 
one  in  payment  of  the  half-year's  rent  and  interest  of  drainage 
due  at  ICarUnmas,  and  the  other  in  payment  of  the  rent  and 
iuterest  of  diain^  due  at  WhllBunday.  8.  These  bills  were 
not  drawn  or  accepted  till  upwards  of  B  month  after  the  de- 
fender had  granted  the  letter  of  guarantee.  The  pursuer  pro- 
posed that  Baird  should  procure  a  gnsrantee  for  payment  of 
tbe  bills ;  but  Baird  did  nut  do  so,  and  tbe  pursuer  was  satis- 
fied to  take,  and  did  take,  tbe  bills  without  any  guarantee, 
and  on  the  footing  and  anderstanding  between  him  aud  BalnL 
that  the  defender's  letter  of  guarantee  was  thereby  abandoned 
and  discharged.  4.  Both  bills  were  made  payable  at  dates 
posterior  to  the  terms  at  which  tbe  runts  respectively  became 
due.  5.  ThiH  new  arrangement  was  made,  and  tbese  hiUt 
were  taken  in  implement  thereof  by  the  pursuer  from  Baird, 
without  the  knowledge  or  consent  of  the  defender." 
And  he  pleaded,  that  he  was  free  from  his  obligation,  in 
respect  the  punsuer  had  innovated  the  obligations  pres- 
table  by  the  principal  debtor,  and  had  given  him  time. 

The  pursuer  denied  that  there  was  any  netr  arrange- 
ment after  August,  or  that  he  took  any  bills  in  imple- 
ment. 

The  following  letters  were  produood  by  the  parties,  or 

recovered  by  the  defender  under  diligence: — 

'    Lbtteb,  Pursuer  to  Baird,  11th  September  1849. 
"I  find,  on  consulting  my  man  of  bnslnesa,  that  a  letter  of 

fiur,-mtee  for  runt  is  liable  to  dispute,  but  bi  quite  good  for  bills, 
have  therefore  made  a  new  letter  as  enclosed  with  statement, 
and  drawn  two  bills  on  you  for  the  sum,  which  I  will  thank 
yuu  to  accept  and  hand  to  me  with  Mr.  Harvey's  signature  to 
thu  new  letter,  which  he  will  be  so  good  as  address  to  me  with 
lii^  own  band,  and  I  will  immediately  return  his  former  letter 
to  you  or  him,  an  may  be  desirud.    I  am,"  &c. 

One  of  the  bills  enclosed,  was  the  bill  produced,  it 
did  not  appear  what  became  of  the  other  bill,  but,  as 
appears  from  the  documents  quoted  below,  Baird,  on  8th 
Jan.  1 850,  granted  a  bill  fur  the  past  due  Martinmas  rent. 

The  letter  of  guarantee  enclosed,  was  as  follows: — 

"  PitUteif,  7th  Augmt  1849. 
"  On  condition  that  yon  agree  to  allow  my  friend  Air.  James 
Baird,  tenant  in  your  farm  of  Old  Hall,  to  sell  and  remove 
his  present  crop  and  stocking,  I  hereby  guarantee  to  you  full 
and  regnlar  payment  of  tbe  current  year's  rent  of  £373  :  b*., 
with  £50 : 17  :  2  of  interest  for  dminlog,  Ac.,  as  per  annexed 
statement,  making  tofether  £424 : 2 : 2,  and  contained  in  two 
hillH  in  equal  portions,  the  flrtt  bill  Mliog  due  on  16th  No. 
venil>er  next,  and  the  other  on  28th  May  1850,  of  Itoth  whlcdi 
bill4  I  hereby  guarantee  yon  full  and  rt^olar  payment. 

1  further  guarantee  that  tbe  «teadiag  and  fences  shall  be 
left  in  perfect  repair,  iu  terms  of  the  lease.  I  am,  Hlr,  your 
mo.  obt.  servt. 

"Annnolrant,    £378   5  0 

lutervst  on  old  dr^ns,   ^-^^  11   8  . 

Interest  on  new  drains,  st\fci'h{^ 
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Lsim,  pHTsner'B  Law  Acent  to  Baird,  12th  February  1860. 
"  Mefltn.  James  Richardson  A  Co.  of  thia  city  have  instnict- 
ed  nie  to  adopt  proceedings  af^fatnat  yon  for  enfomlnR  pay- 
ment of  the  lunonnt  due  under  yonr  pro.-not«  to  them.  dnt«'d 
8th  Jannary  last,  and  payable  one  month  after  date,  for  £208. 
together  with  the  fvefi  of  noting  the  pame  ;  and  I  beg  to  intU 
mate,  that  nnlera  I  hear  from  you  by  tbo  afternoon  of  to- 
morrow, diligence  will  be  extracted." 

^  Several  other  letten  &om  the  pnnoer'B  law-agenfc  to 
Baird;  threatening  diligence  for  the  balance  due  under 
thie  promiBsorj-note  of  8th  Januaiy. 

LsTna,  Pantier  to  Defender,  4tfa  Ifsrub  1860. 
"I  am  glad  to  sav  Mr.  Baird  faas  paid  all  hiit  rent  due  at 
Martinmas,  except  £18  :  2n.   For  the  half-year  dne  at  Whit- 
innday.  amounting  to  £212: 1  : 1,1  hold  his  bill  due  28th  Mar, 
and  which  you  were  so  good  as  to  guarantee  the  payiuent  of." 

Lrtkb,  Defender  to  Parsaer,  &th  March  IS&O. 
"  I  am  favonred  with  yonr  letter  of  yeaterday's  date.  Yon 
mast  be  labouring  under  some  mistake  in  MBomiog  that  I 
have  guaranteed  the  Mil  to  which  yon  allude.  If  mch  a  bill 
hae  been  taken  by  srdu  from  Ur.  B^rd,  U  must  be  on  bis  own 
cesponslbillty,  not  mine."  * 

Lnna,  Fursner's  Agent  to  Defender,  6th  March  I860. 
"Mr.  JMcbardson  has  handed  me  your  luttrr  to  him  of  yes- 
terday, and  Instructed  me,  in  reply,  U>  inqutro  wliether  yon 
seriously  mean  to  deny  liaring  granted  him  a  guarantee  In 
August  last  f6r  the  payment  of  the  current  year's  rt- nt  of  Mr. 
Balrd's  poesesiion ;  and  if  so,  to  intimate  that  yoi<r  letter  of 
giiarantee  lies  here,  is  dated  7th  August  last,  and  is  open  to 
yoor  inspectioo." 

Lmra.  Parsner's  Agent  to  Defender,  9th  March  1850,  de- 
manding payment,  "  in  terms  of  yoar  guarantee  of  7th  Augnst 
last,"  of  the  "  balance  of  £18  of  the  rent  due  at  Hartiumas." 

The  Lord  Ordinary,  on  Slat  January  1852,  pro- 
nounced the  folloving  interlocutor: — 

"Finds  that,  by  the  letter  of  7th  Augnst  1849,  the  def«nd<>r 
undertook,  on  the  condition  therein  specified,  to  guarantee  to 
the  pDraner  fall  and  regular  payment  of  the  then  current  year's 
rent  of  the  fiirm  of  Old  Ball,  posrassed  under  the  lease  by  the 
tenant  James  Bidrd,  "  as  it  &1I8  due  at  Martinmas  and  Whiu 
snnday."  with  the  interest  dne  for  drainage  at  these  terms ; 
and  that.  In  the  state  of  d«bt  produced  hy  the  ponner.  the 
rents  th*n  guaranteed  are  stated  to  hart-  fiillen  dne  mpectlTely 
on  lltb  Norember  1849.  and  16th  May  1850.  being  the  Icgid 
termsof  Martinmas  and  Whitsunday,  at  which  tlie  rent  guaran- 
teed was  payable  by  the  tenant  under  hit  leoM :  Finds  that 
the  pursuer  took  from  his  principal  debtor,  -lames  Baird,  bills 
for  laid  rent,  by  which  the  terms  of  payment  thereof  were  by 
express  agreement  postponed,  via  as  regards  the  MarUnmas 
rent,  (of  which  a  balance  of  £11  : 14 ;  7  is  alleged  to  be  still 
doe),  the  pursuer  took  (torn  the  principal  debtor,  on  8tb  Janu- 
ary 1860,  a  bill  at  one  month's  date,  and  as  regards  the  rent 
dne  at  Whitsunday,  he  took  from  the  principal  debtor  the  bill 
No.  11  of  process,  of  date  7th  August  1849,  (but  proved  hy  other 
doenmenti  in  proooai  to  hara  been  drawn  and  granted  of  sub- 
sequent date),  and  the  amount  of  which  bill,  £212 : 1 : 1.  is  al- 
leged to  be  wholly  unpaid,  said  bill  bearing  to  btt  pavable  on 
28th  May,  and  felling  dne  on  8lst  Hay  1860 :  Finds  that  the 
taking  of  said  bills  was  not  pait  of  the  original  transaction  to 
which  the  defender  was  a  party,  and  was  without  commnnl- 
oatlon  being  had  with  the  defender,  and  his  concurrence  th«;reto 
obti^ned :  Finds  that,  by  taking  said  bills  in  manner  forexatd, 
time  was  given  to  tlie  principal  debtor,  having  the  legal  nffvct 
of  diichaTgiog  the  defender  from  his  obligation  as  cautioner 
under  his  said  letter  of  guarantee :  Therefore  sustains  the  de- 
fenoea.  assoilzies  the  defender :  Finds  him  entitled  tu  expenses. 

"ifoU. — The  prorogation  of  the  term  of  payment  In  this  case, 
as  r^rds  the  Whitsunday  rent,  effected  by  the  bill  No.  11  of 
was  only  for  rixtam  daja  while  the  bill  taken  tor  the 
raWrtmAj^tmbieqaeQt  to  the  term  of  payment,  was  only 
tbcill  these  bills  were  confessedly  taken 
(t  communication  with  the  defender,  and 
the  principal  debtor  in  the  position 
^til  the  bills  respt-ctively  fell  due.  and 
itt  hands  of  the  cautioner  from  taking 


up  the  debt,  and  uring  Immediate  diligence  against  tiie  debtor 
fur  his  relief.  That  the  time  gircn  the  pilndpal  debtor  m 
short,  does  not  affect  the  prindple  upon  which  the  dcciileiisiB 
this  branch  of  the  law  appear  to  the  Lord  Ordinary  lo  hsfs 
proceeded ;  and  it  is  not  necessary,  where  lime  lias  been  pvcs. 
that  the  cautioner  be  able  to  shew  tliat  be  has  suffered  dsmye 
by  the  period  of  payment  having  been  prolonged,  or,  by  rp 
press  aicreumeut,  delayed,  after  the  arrival  of  sncit  period.  TIk 
trunsacttnn  between  the  creditor  and  the  prindpat  lUtu, 
without  communication  with  him,  entitles  tbe  eantieMi  » 
found  on  the  time  tliereliy  given  the  debtor,  as  operating  bit 
ImTnediate  relief  from  tli«  cautionary  oUigation.  Th»  Ben 
taking  of  bills  for  the  lent,  kouIiI  not.  in  tbe  Lonl  OrdiaBi}** 
opinion,  have  prejn<ttcod  the  pursuer's  i  laim  a^ast  the  de- 
fender, under  bis  letter  of  guarantee,  bad  the  hill*  baea  takes 
payable  at  ibeprodse  terms  respectively  of  HartlaiaaMad  WUf 
snnday ;  f^r  in  that  case  the  idUit  would  have  lieep  laeisli  tht 
constitution  of  thedebtpayabU  at  the  very  periodb  fiaed  l^thr 
leaw.an(l  recogniaedliy  theietterufeuarantee.  Uietfaaprolta 
gallon  and  delay  of  the  terms  of  payment,  eSt«ted  by  tke  UUt 
actually  taken,  which  gives  rwm  for  the  a{ipliutiM  of  Ike 
legal  principle  founded  on  by  the  defender,  and  givcaeiM 
to  in  the  preceding  interlocutor." 

The  pursuer  reclaimed,  and  pU-aJed — ^The  defence 
was,  that  time  had  been  given  by  the  taking  of  the  Inllt. 
But  the  billn  had  been  taken,  not  as  in  place  of,  but  m 
an  additional  security  for  the  rent.  There  was  no  ^luge 
in  the  obligation — Boll's  Piin.§259;  Pitman  on  Soretj, 
p.  200;  JourneymeD  Dyers  V.  Thomson  and  GairMfllU 
Feb.  1802,  Uume'a  Rep.  p.  ii44.  As  to  the  obUiptm 
alleged  to  be  for  tbe  Whitimnday  rent,  even  had  it  bea 
taken  in  place  of  the  rent,  no  time  would  have  been  ^eo, 
for  the  usage  of  the  country  was  to  pay  rent  at  im  eU 
terms;  and  though  there  had  been  no  bill,  the  Whitoa- 
day  rent  would  not  have  been  demandable  befbre  2Mb 
May.  But  the  important  point  was,  that  tbe  trauss- 
tion  as  to  the  bills  had  never  been  carried  through.  TIk 
piirsner  wrote  to  the  tcri:int  asking  him  to-  give  bilk 
which  were  to  be  guaranteed,  and  stating,  tbat  oa  ha 
getting  the  new  guarantee,  he  would  give  up  the  ddoix. 
The  tenant  no  doubt  gave  bills,  but  he  never  obtained 
any  new  guarantee,  and  accordingly  tho  landlord  vma 
gave  up  the  old  one.  Bnt,  then,  what  proof  was  tben 
that  the  landlord  aocq>ted  tbe  bills  withont  the  nn 
guarantee,  as  in  lieu  of  the  original  obligation  for  rent  ? 
Whatever  might  be  held  in  regard  to  the  bill  fur  tbe 
Martinmas  rent,  there  was  nothing  to  ithew  that  be  tmt 
accepted  the  bill  for  the  Whitsunday  rent.  He  waspu'd 
nothing  on  it;  he  did  no  diligence  ou  it.  It  was  true  tkii 
in  his  lettcrof  4th  March  he  oientioncd,bya  mereiuiatatc, 
that  the  defender's  guarantee  was  for  a  Irill  itietead  ofti* 
rent,  but  the  moment  the  mistake  wus  pointed  oat. 
he  withdrew  the  Btatemunt,  and  the  pn-Keiit  autico  n» 
brought  for  payment,  not  of  tho  bill,  but  of  theratf- 
The  pursuer,  therefore,  had  done  nothing  on  which  it  ewiM 
be  maintiuned  that, -having  oflered  to  take  bHtii  if  i  ikt 
guarantee  were  given,  he  bad  takeu  thw  bill  witbuut  the 
new  guarantee.  Untheoontrary^hewaaentitledtonaiit- 
tain,  that  having  git  no  new  guarantee  in  teruu  of  '>■■' 
ofier,  and  hiiving  done  nothing  ou  the  bill,  hewiis  n"* 
bound  by  his  ofibr,  but  might  still  claim  his  rent,aiid'^ 
main  in  posseauon  of  his  original  guarantee. 


The  defender  atuwered — As  to  th^  Martmiiupi 
was  clear  that  time  had  been  given,  for  the  hSi  ftnifcjg 
granted  snbsequent  to  Martinmas.  As 
the  statement  of  usage  waH  dcju^d.  The'?6flfflBWl* 

guarantee  were  clear,  "to  see  the rft^'S.igaid"  ad  it 
due."    If  tbe  tenant  had  been  charged^  p»J  ofijHi^ 
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TSif,  was  it  not  obrions  that  he  conld  have  anspended 
in  of  the  bill  ?  If  so,  timo  was  given.  There  re- 
mioed  the  qoestioo,  whether  the  bills  were  taken  for  the 
rent.  That  tor  the  Martinmas  rent  was  substantially 
given  up  on  the  other  side,  and  the  bill  produced  was 
un<loubtcdIy  accepted  aa  in  place  of  the  Whilsundaj  rent. 
CUU;  on  Bills,  p.  409,  Ed.  1840;  Tell  on  Guarantee, 
p.  m;  Howell «.  Jones,  4  lywhitt's  Bep.  p.  548. 

M  PntUml.^ThiM  h  k  T«rr  nice  can.  I  think  the  lotw- 
fcmwbwelkfoaDded.  The  doubt  wbloh  I  Mi  atoneUme 
h  anUrrfj  mnoT«d.  The  broad  principle  of  tlie  matter  is, 
diat  irfam  a  penott  beoonies  eaatlonn-  for  a  dei>t  payable  at  a 
fhtfn  Ufn«,  wad  especially  when  It  fs  one  with  certain  riffbts 
h  Uwortftaal  creditor  e^iDfit  tbe  debtor,  mich  an  a  landlord 
hu  »3lihMt  Ms  teaamt,  if  the  creditor  gt  ret  time  withont  coo. 
MnvMB  or  the  cattCkHMT,  that  llberMes  the  oaotioner,  becaune 
thitsMfltintetoan  alteration  oftbeoontract:  and  tbe  question 
tnlr  before  m  Is,  whether  that  has  been  done  here.  On  that 
potBt,  I  bad  eeme  doabt  as  to  whether  the  landlord  had  taken 
tbe  bill  for  tbe  Whitmrndajr  rent  on  the  footing  that  he  was 
to  make  use  of  it,  or  whether  It  vraii  not  rather  a  tranxaotion 
vluch  bad  never  been  compluted,  and  whether  thu  landlord 
btd  sot  held  It  so,  and  taking  into  acconnt  also  that  tbe 
deMor  was  bankrupt  bofore  the  money  wm  exigihlOt  liad  con- 
«i<t«nd  tbe  whole  matter  to  have  fiillen  to  the  (cronnd.  The 
letter  of  Koarantee  is  graated  on  7th  Aujrort  1849.  There  can 
be  iKi  mintake  as  to  the  tenor  of  that  letter.  Then  it  would 
a|i|)<»  that  the  landlord  is  advised  that  a  guarantee  for  rent 
blltble  to  dispate,  and,  nnder  that  Imprewioo,  he  writes  the 
irUcr  of  Utk  September,  vnclMing  tbe  proposed  letter  uf 
irauutee.  That  was  a  new  letter  of  guarantee,  which  Harvey 
WMRdied  to  dgn,  to  ftuaraotee  the  bilU  enclosed  theruwttli. 
IVMIIm  Were  not  payable  till  18th  November  1849  and  2Stb 
Mif  IBM.  which  were  periods  different  from  tbe  terns  of  pay- 
tMitfT  Ui»r«ut.  It  is  plain  that  the  landlord  did  expect  il.at 
tbit  new  letter  wonld  be  given  him  by  Harvey,  and  did  not  Ht 
time  uontemplate  the  abandonment  of  the  guarantee,  but, 
<m  Uw  oootrar)-,  contemplated  the  getting  a  new  letter  of  mia- 
■utee.  Wi^l,  ih«n,  a  bill,  dated  7tb  August,  was  transmitted 
^Um;  it  doca  -not  appear  whether  one  payable  on  16th 
Kovamber  was  granted.  But  no  new  tetter  of  guarantee  waii 
prm  by  Harvey.  If  the  matter  bad  resied  there,  it  might 
Imve  been  doubted  whether  be  could  be  held  to  have  taken 
JMiUL  Bnt  tbe  next  point  In  tlw  case  Is,  that  we  find  tbe 
■Bdlord  in  Janoaty  io  pMsavdon  of  a  bill  for  the  UarUomas 
huit  The  taking  of  that  bill  wan  clearly  an  abandonment  of 
th«  guaraotiie  for  that  rent ;  and  it  Is  proved  that  this  bill  was 
Kted  on.  If,  in  Junnary,  the  landlord  takes  a  bill  for  rent  due 
*t  Uic  Martinmas  previous,  theT«  can  be  no  doubt  that  is  an 
•liwalioo  of  tbe  oontract.  Therefore  I  tiiink  Iho  taking  of 
tiiat  bill  plaiuly  extinoubbed  the  guarantee  as  to  tbe  tialance 
•M  HartlDniaM  runt.  The  question  remains,  whether  the  other 
m,  that  of  7th  Augnst,  was  also  taken  to  be  acted  on.  The 
6n4  mention  Of  it  Is  in.  tbe  letter  of  4th  March  ;  that  letter,  1 
tinuld  lay.  ahuws  clearly  that  that  bill  was  so  t.tken.  From 
tbi«  I  should  infer,  tbat  BicliardsoD  was  under  tlie  imprituiun 
Inst  be  bad  got  tbe  now  guarantee  from  Harvey  j  but  it  is  plain, 
tbtt  thooft^i  he  bad  taken  and  held  this  1*111,  tbe  new  guarantee 
*•«  newr  given.  That  was  a  mistake  on  his  part,  bnt  so  the 
■Mtter  hnds.  TIteo  he  writes  again.  Do  you  mean  Ut  dtHpute 
UM  KOsmntee.  His  portion  is,  that  Harvey  giiaranteod  the 
bill.  He  due*  not  nay,  I  do  not  take  the  bill,  ami  dti  not  iiii  aii 
Ml  keen  it  If  lit  hod  said  that,  a  queatiou  would  have  nri  en 
*fto4^mi|]g  up  his  mlsapprBheobion  in  regard  to  the  ixiii. 
Rnutlag  of  the  new  guarantee.  But  he  does  not  do  tb4t 
.Now  tUs,  I  t),|Q)c,  {g  K  taking  of  the  bill.  Theu  tbe  temuit 
bankinjjt  before  the  period  of  jNiyraent,  and  the  qtiiu- 
won  h;  whether  he  is  now  entitled  to  alwndon  the  bill.  The 
I'l^oa  i^  whether,  if  be  bos  taken  the  bill  an  a  new  bat^iain 
"'^"^^  teoaut,  he  can,  Ity  annulling  that  bargain,  bring  the 
^*U*au' into  bb  former  poidtion.  I  think  it  comes,  on  the 
)^^^*^i*»bs  a  case  in  which,  In  regard  to  botli  bills,  time  has 
jyjtJPMi.  Inadvortentiy  porbape,  bat  still  behind  tbe  back 

T^y^*"""*  '■od  therefbre  the  cautioner  is  free. 
■  ..yaqtftfMi. — am  »f  tbe  same  opinion.  No  doubt  ft  is 
oWj™**  nut  very  hard  case.   The  purxiier  takes  fioio 
'"Mli^U' debtor,  Ulls  In  which  the  terms  uf  payment  are 


delayed.  Where  a  party  takes  bills  tbat  postpone  tbe  period 
of  payment,  the  presumption  is  that  be  did  not  grant  tbat 
postponement  for  nothing.  No  doubt  very  little  would  take 
off  that  presumption,  but  tbete  is  uotiiiog  here  to  take  it  o£ 

Lord  Cuiunj^ame  concnrred. 

Lord  Ivory. — I  not  only  think  this  a  very  hard  case,  but  I 
have  some  doubt  of  tbe  soundness  of  tbe  interlocutor.  I 
rather  think  the  case  mfgbt  have  been  brongbt  within  tbe 
principle,  tbat  nothing  was  done  with  tbe  Intention  of  aban. 
Boning  the  guarantee,  and  tbat  tbe  creditor  Is  therefore  en- 
titled still  to  intist  against  the  cautioner.  Tbe  statement  of 
the  defender — for  It  U  with  him  tbe  matter  originates,  and 
there  is  not  a  word  ulwutit  in  the  summons — is,  tbat  in  August 
1849,  be  granted  a  guarautee  far  the  rent^  but  that,  sometime 
before  tbe  stock  was  removed,  tbe  landlord  changed  bis  mind, 
and  entered  into  a  new  transaction,  which  dlschai^^  him. 
Mow  if  the  defender  had  made  out  that  statement  in  point  of 
fact,  all  doubt  would  have  been  removed.  But  when  X  read 
these  two  statements,  and  go  to  the  evidence  in  the  letters,  I 
am  quite  satisfied  tbat  what  tbe  defender  alludes  to  Is  the 
tratisactioD  of  Utb  September  1840,  and  nothing  of  an  eariier 
date.  Now,  what  is  the  letter  of  llth  September  ?  1  think,  so 
&r  as  regards  the  Intention  of  Richardson,  It  Is  quite  clear, 
tbat  if  this  transaction  is  the  one  to  which  the  defender  al- 
ludes, it  is  one  id  which  the  defender  had  not  intended  to 
depart  from  the  guarantee,  and  did  not  intend  to  take  two 
biliri  for  it.  He  intended  to  have  substituted  a  new  gua- 
rantee for  the  old  one.  The  meaning  of  tbe  words  I  hold 
to  be,  tbat  "  Harvey's  guarantee  is  liable  to  observation,  and 
I  should  like  to  have  it  put  in  a  different  shape ;  bnt  maan< 
while  I  bold  it  such  as  it  is,  and  xhatl  bold  It  tilljiie  o^er 
Is  completed."  If  the  cew  guarantee  bad  been  conplslud 
in  the  way  proposed,  there  woold  havo  been  no  qut-ation. 
There  would  havu  been  a  new  guarantee,  and  the  old  one 
given  up.  But  the  oM  one  is  not  given  up  '  Baird  signs 
tbe  bill,  and,  so  far  ax  we  see,  returns  one  bill,  and  one 
only.  Bichardson  makes  no  use  of  it ;  it  is  not  (Uacounted 
by  him ;  it  lies  idle  in  bis  hands  till  produced  in  this  pn»- 
oess;  it  Is  not  even  mentioned  in  the  corrtMpundenoe,  szcept 
in  the  letter  of  4th  March,  which  does  not  seem  to  me  sum- 
cient  proof  of  tbe  intentioQ  to  use  iL  I  think,  therefore,  that 
we  want  that  whiob  is  necutwary  to  support  a  cautioner 
pleading  the  equities  of  hia  contract,  on  the  ground  of  delay 
granted  to  tbe  debtor,  becauxe  I  tltiuk  tbe  tnuunction  of 
llth  September  nsfer  was  carried  out  as  intended,  and  never 
was  afterwards  carried  into  effect  In  any  different  shape.  On 
thecoutrary,  I  think  the  cade  stands  on  the  footing,  that  the 
original  guarantee  was  not  given  up,  but  remains.  The  debtor 
never  put  himself  In  the  position  to  ask  for  the  delay  atlegod  to 
have  been  given.  Suppose  tbe  landlord  had  sued  for  his  rent, 
and  tbe  tenant  had  answered,  You  took  my  acceptauoe  ^ving 
further  timer— would  it  not  have  been  a  good  reply  to  tbe  ten- 
ant. No  doubt  1  took  it,  but  it  was  on  the  footing  tbat  you 
sliould  get  me  a  guarautee  from  Harvey  ?  You  never  did  so, 
uud  therefore  the  transaction  fell.  I  <lo  not  tliink  tbe  debtor 
could,  under  that  transaction,  have  asked  for  wore  time,  and 
.if  be  could  not,  there  was  no  giving  of  time,  and  tbereforu  no 
release  of  tlie  cautioner.  The  case  comes  under  tbe  pritwiple, 
that  a  person  may  take  additional  security  if  be  Is  not  to  ais- 
charge  tbe  cautioner.  I  have  two  doubts — whether  the 
tenant  could  bavo  Insisted  on  the  time  which  tiie  bills  gave 
him,  or  if  it  would  uot  have  been  a  suffitneut  answer  on  tlie 
{lart  of  the  landlord,  that  tbe  arrangement  was  never  com- 
pleted; and,  tbe  tenant  being  in  that  position,  whether 
anything  was  done  to  iojoro  tbe  right  of  rel.ef.  It  was  on 
expn-ss  arrangement  that  the  gouautee  sbimid  not  be  hurt, 
and  tbat  nothing  should  be  done  to  hurt  the  claim  of  mllef 
og^ost  tbe  cauliouer. 

Lord  Ordinary,  Gowab. — Act.  Cleg  horn ;  Holland  ft  Tbomsnn, 
W.S.  Aaml».—AU.  Neaves,  J.  Campbell ;  CampbtJl  ttiuilb, 
!iS.C  AgtitU.—h.  Cfc/*.— (W.G.T.) 
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BEPOBTS  OF  OASES  DECIDED 


2dth  March  1853. 

FjBST  DlVDUOH. 

JoBH  M'Keohnie,  PetitUmer  &  Advocator ,  v.  The 
Ddkb  of  Monthose,  ItespoTuIent. 

Jurisdiction — Forum — Sheriff  Court— Sequefltmnon — Landloril 
ft  Trnant —  A  proprietor  in  the  eountitt  both  of  Dumbarton  and 
Stirling,  applied  to  the  Sheriff  of  Dumbartonahire Jor  sequea- 
traiion  of  tie  crop  and  Hock  of  the  tenaM  of  a  farm  m  theiulter 
eovnijf,  and,  on  the  allei/atiou  that  he  had  removed  hia  ntoch, 
cattle,  ^c,  from  the  farm,  forwarrant  to  briny  them  back  to  the 
farm,  and  to  inventor;/  and  secure  the  ktoch  ^c.  am  the  farm. 
The  Sheriff  appointed  tervice  and  antwer*.  and ,  in  the  meantime, 
tequestrated,  and  </raaled  warrant  a»  craved.  The  landlord  baV' 
ing  obtained  the  concarrtnce  of  the  Sheriff  of  Stirling  to  thia 
wamini,  under  it  aeized  in  Stirlingahire,  and  in  the  poaaetsion  of 
a  third  parljf,  akeep  which  had  de  rert- nti  been  removed  by  him 
from  the  farm  in  Dumbartonahire,  The  peraoniu  whoae  poaHes' 
■ion  the  sheep  had  been  teixed,  having  applied  to  the  Sheriff  of 
Stirling,  on  the  allegation  that  the  aheep  were  hiaownproprrtg, 
and  had  been  openly  removed  from  the  farm  in  Dumbartonshire, 
and  that  the  landlord  waa  aware  of  theae  dreametaMei,  for 
rentvration  of  the  aheep — HeM  that  the  proper  forum  for  the 
remedy  demanded,  waa  the  county  of  Dumharton,  and  appliea- 
tion  dismiiiaed  at  incompetent. 

JiiriKrIiciion — Shtrriff.  Concurrence  of — Wdrranf — Service — A 
warrant  by  the  Sheriff  of  one  counly,  for  restoration  of  property 
removed  <le  recent!  ttt  defraud  of  legal  right,  may,  with  concur- 
rence of  the  Sheriff  uf  another  eounttf,  be  executed  in  that  other 
county,  and  previoua  service  it  not  nectasarg. 

Advocation  of  a  petition  at  the  instance  of  M^echnie, 
to  the  SheriflF  of  Stirlingshire. 

l*he  Lord  Ordinaipr  repelled  the  reasons  of  adTOcatioo, 
and  remitted  simpUoiter,  mth  the  following — 

"Note. — His  Grace  the  Dnke  of  Montrose,  the  respondent, 
pr^ented,  on  9th  December  1860.  an  application  to  the  SberilT 
of  Durnhftrtonshire,  prayinj;,  in  ordinary  terms,  for  sequestrH- 
tion  of  the  crop  and  stock  of  John  M'Farlane,  his  tenant  in 
the  &rn]  of  Wards,  in  that  coonty,  and  Bpecially  *  as  the  said 
John  H'Farlane  has  recently,  chiefly  under  clond  of  night, 
removed  hts  fltock,  cattle,  implementB  and  furnltare,  from  the 
Sdid  fbnn.  to  grant  warrant  to  officers  of  Court,  or  others,  to 
bring  back  to  the  said  farm  of  Wards,'  Ac,  '  and  there  to  ln< 
Tentory  and  secure  the  stock,*  &c.  'on  the  farm.'  The  other 
concloeions  are  in  tlie  ngtial  form.  The  statemcQt  of  facta 
upon  which  the  application  proceeds,  specialty  narrates,  that 
*  the  iMpondent  has,  during  the  week  ending  7th  December 
emrent,  under  ctond  of  night,  and,  it  Is  belicTed,  between  the 
night  of  Friday  and  the  morning  of  Uatnnjay  last  (the  Utb  and 
7tb  current),  removed  with  his  whole  fttmijy,  stock,  furniture 
and  efffcts,  from  said  lands,  and  has  proceeded  to  Gartmore, 
in  Pertlishire,  Icavini;  tho  said  farm  and  lands  deserted,  and 
entirely  displenished ;  at  all  eventK,  it  ia  believed  that  the 
respondent  was,  with  his  family,  and  part  of  his  horses,  carts, 
cattle,  fnnilture  and  plenishing,  at  Gartmore  on  Saturday  lodt. 
Ttie  res|>ondent  has  also  sent  away  a  lot  of  sheep  that  were  on 
said  farm  of  Wards,  and  the  same  are  now,  or  were  very  re- 
cently, in  the  keeping  of  John  M-Kechuie,  carter  in  Dryuien.' 
The  Sheriff,  of  the  same  date  with  the  application,  by  his  in- 
torlocutor,  appointa  8«*rTice,  and  answers  in  six  days  thereafu-r, 
and,  in  the  *  meantime,  sequestrates  and  gnuita  warrant  to 
carry  back,  and  Inveotoryand  secure  as  craved.'  Ofthisdate, 
(Dec.  10,  18S0),  this  warrant  was  presented  to,  and  warrant  of 
concurrence  craved  from  and  granted  by,  the  Sheriff  of  Stirling. 
The  Jf<tf  itf;M(i(ijr  IB  signed  by  James  Chrystal,  in/mm  Sheriff- 
substitute.  In  execution  of  this  warrant,  eleven  sheep,  wliich 
are  admitted  tu  huve  been  on  the  brm  of  Wards  till  the  Sd 
of  I>eoember,  and  ten  of  which  are  now  said  to  belong  to  the 
advocator  M'Kechnie,  were  removed  from  premises  occupied 
hy  him,  carrit^d  to  Pumbartonshire,  and  sequestrated,  as  pait 
of  the  stock  of  the  fiirm  of  Wanis. 

"  The  suit  now  In  Court  is  the  advocation  hy  U'Kechnie  of 
an  application  to  the  Shcril!  of  Stiriingshire  againsthis  Grace 
the  Duke  of  Uootrose,  stating  in  substance,  that  the  ten  sheep 
In  qaesdon  were  U-Kecfauie's  property— that  they  had  been 
KDt  to  graie  on  the  f.irui  of  WartL»— that  the  gruw-mail 


had  been  paid  for  the  grazing  to  M'Farlane  the  tenant — UuU 

the  sheep  had  been  openly  removed  from  the  farm  of  Wud* 
on  the  8d  of  December  preceding — and  that  his  Grace's  factoi, 
Mr.  Jolly,  was  aware  of  all  those  tnicumslancra.  The  ap)di» 
tion  also  quotes  a  correspondence  Iwtwe^  the  agents  tor 
M-Kechnie  and  Mr.  Jolly,  and  it  concludes— *  Brserri&g  all 
actions  of  damages  as  accords,  that  the  Sheriff  ibouki  decen 
the  defender  to  return  and  roMtore  the  eleven  sheep  removed 
by  him.  and  that  to  tlio  premises  from  which  they  were  takut, 
and  to  find  him  liable  in  tbe  expenses  of  procesa.'  Totlmsp- 
plication  answers  were  lodged,  pleading  as  dilatory  dt^eoces, 
that  {\at).  '  The  sheep  forming  the  sultjectof  iluB  proceflver^, 
by  the  sequestration  proceedinga  before  moLittoued,  made  liti- 
gious therein,  and  the  Question,  whether  they  are  subjact  loUw 
noble  defender's  hypothec,  can  only  there  be  l(^;alty  aieeutt«l ;' 
and  (2<^),  '  That  the  said  sequestration  excluded  the  oonps- 
tency  of  thin  process,  more  particularly  as  thn  procea  mar 
bring  the  Courts  of  Stirlingshire  and  Dumb»rt0D8biie  ieto 
collision,  and  may  involve  virtually  a  vuspens)4>Q  by  the  She- 
riff of  Stiiiiogshire,  of  a  warrant  granted  by  the  Sheriff 
Dumbartonshire,  in  a  competent  procesk'  These  diktofy 
defences  the  Sheriff-auhstitate,  and  afterwards  the  Sberi&> 
depute  on  appeal,  sustaioed.  dismissing  the  action,  ud  fiadis; 
tlif  ilefeoder  entitled  to  expttnsea.  Against  these  intwloailon^ 
U'Kt-chnie  has  presented  the  prwnt  advocatiun. 

"The  Lord  Ordinary  is  of  opinion  that  the  Sheriff's 
mcnt  is  well  founded.  The  present  case  doee  not  iaTcife  > 
question  of  jurisdiction,  nor  has  the  defender  put  it,  u  tlit 
advocatiir  would  argue,  upon  that  ground.  The  (lefeirder 
being  recent  in  the  county  of  Stirling,  and  the  concloDooi 
being  of  a  personal  nature,  there  is  plainly  JnrhKlictioB.  Bet, 
in  the  circumstances,  the  proper /orum  for  the  remedy  which 
the  advocator  demanded,  was  the  county  of  DnnubartoiL  Tbot 
coul  J  be  no  duuht,  it  is  apprehended,  upon  tliia  poiut,  if  tbi 
sheep  in  qtiestion  had  been  on  the  farm  of  Ward*  when  Uaf 
Were  attached  and  sequestrated.  In  that  state  of  thefiKt,tt 
would  have  beeu  a  good  answer  to  sudi  an  appUe^ou,  dm 
the,  pursuer  sbonld  claim  before  the  iSheriff  of  Dumbortcsulw 
in  a  proctitis  where  lL>oth  the  other  parties  interested  were 
sent,  the  landlord  and  the  tenant ;  for  the  tenant  might  lua 
Important  intwrests  in  the  property  of  the  sheep,  and  s  pa- 
sonal  action  would  not  have  b«»fn  sustained  against  a  setpet- 
trating  landlord,  to  release  from  the  sequettr»tion.  sad  u 
bring  back  the  she«p  which  bis  diligence  liad  attached.  TU 
casea  referied  to— ScotUnd,  June  12,  1828;  Kincaid,  0^ 
19.  1835,  and  bteele,  Feb.  2,  1881,  especially  the  condol- 
ing olntervations  in  Lord  Corebouse'snote— aeum  sufflofn^f 
t  to  establish  this  point.  But  it  was  said  that  the  sbtep  bad 
been  pruvioubly  remuved,  and  were  Improperly  brongbt  t«dL 
If  they  bad  been  brotight  bock  by  a  warrant  iu  iledif  ili'M 
or  illegally  executed,  the  answer  might  have  been  good.  But 
no  valid  objection  has  been  Htated  on  either  of  theae  grouDdt 
'  The  shewing  of  the  application  juatifi<<d  the  warrant  by  Ih* 
Sheriff  of  Dumbarton,  and  the  production  of  that  wsjnQt  to 
the  Sheriff  of  Stirling,  and  his  concurrence,  reude.ed  legal  Ua 
execution  in  that  cimuty. 

'■  The  advocator  said  that  such  concurrence  was  not  lutlio- 
rized  by  the  statute  1  &  2  Vict,  c  119,  ro&miag  mi^J 
to  §  24.  The olwrvatlou  is  cornet— tbeotject<tfthateiMi«- 
meot  lieing  In  certain  cases  mentioned  there,  not  only  to  Ten- 
der letters  uf  nup|)lement  onneceasary,  but  to  authoriK  t^: 
endorsement  of  the  warrant  by  the  iiberiff  clerk.  But  tW 
ccdure  here  h  om  not  under  that  statute  at  all ;  and  the  huid 
Ordinary  holdn  at  common  law,  tout  a  warrant  fur  the  parpn* 
of  restoring  property  reieutly  removed  in  defraud  it 
right,  may  be  execated  in  another  couuty  with  coucurrenixn 
the  Sheriff  of  that  county.  Without  entering  npoo  any  i^ 
quiry  into  the  origin  and  nature  uf  letters  of  mi^ileawMt'* 
does  not  appear  that  any  such  piouedure  was  ueceaHfy.o' 
would  have  been  competent  in  this  case.  The  object  msi  o^* 
to  force  the  party  to  compear  in  a  Court  which  had  Mjow- 
diction.  It  was  a  remedy  to  recover  via  faeti,  property  ''mA 
bod  been  recently  and  fraudulently  rewi>ved,  hariog  refiuetrt" 
to  the  party  from  whose  hands  it  had  been  reuiovod, 
to  the  party  in  wlio«c  hautjs  it  might  be.  Such  a  wanant,""" 
its  execution  within  the  county,  arc  of  ordinary  oocumAni 
and  to  refuse  redress  by  indorsation  of  a  warrant  ooBipd*^ 
granted  iu  the  first  instance,  wou^^^^e  the  wj^ttag^ 

th^t'tbc  practice  ftScllie^ls «do|^wi®^S»»* 


IN  THE  COUUT  OF  SESSION,  &c.  i.7:i 


He  hu  no  nutann  of  ascertaining  whether  it  1b  DAirerenlly 
adopted;  nor,  so  for  as  he  is  aware,  ih  there  any  clear  atithurity 
ii|wntfae  point  of  practice  in  the  matter,  He  has  therefore 
deciHed  it  upon  principle  :  and  it  hnmbly  appeara  to  htm  to 
l>e  without  sabstantia)  difficult,?.  There  is  even  authority  for 
hnldinjcthatthelaQdloidmiKhttM/atfi  reclaim  property  sub- 
ject to  nypotbec,  if  bh  interporition  wen  immediate,  or  duting 
tbe  con  we  of  rcmoTml. 

X  The  adrocntor,  Buarcely  denying  the  competency  of  proce- 
dsTf,  ar^ed  that  It  oonld  only  be  competent  after  st^rvlce  on 
the  party  in  whose  hnndo  the  poods  were.  It  seems  difficult 
to  bold  this  Tlew  wlthont  defeating  the  law ;  for  notice  to  the 
^wty^tainst  whom,  ai  hxvlng  the  goods  in  poasession,  the 
wimiBt  was  to  be  executed,  wuidd  proliably  be  attended  with 
ftdr  immediate  removal.  Besides,  Herrlce  would  Imply  exten- 
doa  lit  jorisdiotion,  whi«h  could  only  be  by  letters  of  i*npple> 
Bcnt,  or  nnder  tlw  statnte  referred  to.  The  more  plausible 
ol^tion  wonld  be,  that  the  Slierift  by  concurrence,  graats 
•arrant  to  remove  the  property  from  hiit  own  Jurii^diction. 
Bnt  the  answer  iff.  that  his  vhject  is  to  replace  them  in  the 
jmndicttoD  from  whiofa  the;f  have  been  improperly  withdrawn, 
sod  where  alone  the  question  of  liability  for  hypothec  conld 
be  detormlned. 

"Bii  Grace  the  Dnke  of  Montrose  may  be  liable  in  damages 
for  having  craved  and  executed  such  a  warrant.  But  that  Is 
uot  the  point  in  discumion  here.  On  the  contrary,  the  action 
oftlamigea  is  spechiUy  reserved,  the  only  object  of  the  aMtli- 
cation  being  to  bring  hack  the  sheep  to  the  premises  of  Uac- 
Kechnie,  In  the  county  of  Stirling." 
The  advocator  reclaimed,  and  pleaded — The  question 
whether  tho  Sheriff  was  right  in  sustaining  the 
diUtorj  dcfeoccR,  and  dismissing  the  application.  The 
appHatioii  woa  made  on  the  averment,  that  the  sheep 
wrethe  property  of  M'Kechnie,  and  if  they  were,  they 
^  course  were  not  included  within  the  landlord's  hypo- 
tbee;  the  grass- mail  had  been  paid,  so  that  the  sheep 
9m  not  liable  to  retention  on  that  ground — 2  M'Lau- 
m's  Practice,  460;  2  Erak.  6,  60;  Park  v.  Cockbum, 
9tli  Feb.  1676,  M.  6204.  Then  it  waa  further  averred, 
vtiicii  vas  not  denied,  that  the  landlord's  factor  saw 
the  dteep  driven  away,  and  did  not  object — that  he  knew 
all  along  that  they  were  the  petitioner's  property — and 
that  tbcy  were  seized  without  any  legal  warrant.  Such 
bang  the  averments,  an  appUoation  for  restoration  of  the 
»beep  to  the  Sheriff  of  Stirling — ^to  whose  jurisdiction,  as 
well  as  to  that  of  the  Sheriff  of  Dumbartonshire,  the  land- 
loril  was  liable — was  surely  competent.  Tho  fact  that 
tbe  sheep  bad  been  ten  dajs  in  the  petitioner's  possession, 
raised  the  presumption  that  they  were  his  propert.y. 
Then,  on  what  ground  was  it  to  be  argued,  that  he 
conJd  not  get  his  remedy  in  his  own  forum,  but  must 
pi  elsewhere  to  seek  it?  The  process  of  sequestra- 
lion  gfHog  on  in  Dumbartonshire,  was  one  in  which  he 
iiad  DO  interest,  and  with  which  he  was  noways  connect- 
ed. All  that  he  had  to  do,  was  to  prove  the  sheep  to 
be  bis  property,  and  to  get  restoration  of  them  from  a 
pereon  who  had  unlawfmly  carried  them  off.  If  that 
perw^n  was  liable  to  the  jurisdiction  of  the  Sheriff  of 
Stirling,  it  was  impossible  to  hold  that  Stirling  was  not 
a  compcteot  Court  in  which  to  try  such  a  question.  But 
farther,  the  sheep  were  not  legally  seized.  The  Sheriff 
of  Dombartonshire  could  not  grant  a  warrant  for  seizure 
in  Stirnngshire,  and  the  backing  of  the  warrant  by  the 
Sheriff  of  the  latter  county,  did  not  cure  the  original 
<l»feot.  At  any  rate,  the  utmost  that  the  Sheriff  of  Stir- 
liogsbire  should  have  done,  was  to  slst  the  petition  until 
qwttlon  of  property  had  been  decided  in  Dimibar- 
^UBttW  vhen,  if  deci^  in  the  petitioner's  lavour,  un- 
^'wbiiBir  it  wtmld  have  been  competent  for  him  to  have 
'"ri^ft^Hyhwt  the  landlord  in  Stirlingshire  for  restora- 


tion of  what  had  been  decided  to  have  been  unlawfully 
taken  away. 

Lord  Pruidtnt. — ^This  is  a  case  in  which  I  felt  some  difficulty 
as  to  the  coarse  taken  by  the  Sheriff  of  Stirliuf;,  and  in  onn 
particular  I  waa  not  quite  satisfied  whether  another  course  would 
not  have  been  better.  But,  in  substance,  1  think  the  intetlo- 
cuter  leclatmed  agt^nst  is  right.  I  view^tha  matter  in  this 
light :  I  think  it  Is  right  in  the  particQikr  circumstanccfl  in 
which  it  occurs.  I  do  not  say  that  an  application  to  the  Sherifi 
of  Stirlingshire,  against  a  person  resident  within  hfs  jurisdic- 
tion, to  get  restitution  of  property  Improperly  cairied  off,  waa 
not  quite  competent,  and  prima  fade  the  best  course  to  adopt ; 
but  then  circnmstauoee  may  come  ont  wblcdi  shew  that  it  is 
not  proper  to  allow  snob  an  application  to  proceed.  Kow,  liere, 
the  pursuer  comes  forward  and  makes  his  statement  to  the  effect 
that  the  sheep  were  improperly  carried  off,  and  we  moat  hold 
that  he  can  prove  it.  But  the  defender  brings  forward  a  matter 
which  would  tdb^ether  obviate  the  plea  of  the  pursuer,  and 
We  must  bold  that  be  also  could  prove  tliia.  Th^n  we  must 
look  to  both  sides,  to  we  what  is  tbe  prc^  oonne  to  adopt. 
The  answer  of  the  defender  to  the  parsaer's  statement  is,  that 
the  sheep  were  carried  off  by  a  warrant  from  the  Sheriff  of 
Dtimbattonshire ;  and  that  this  was  the  explanation  given 
by  the  landlord  to  the  petitioner,  before  the  latter  applied  to 
the  Sheriff  of  Stirling,  is  clear  from  the  correspondoucu  pro- 
duced. Therefore  this  is  not  a  case  in  which  the  petitioner 
was  ignorant  of  the  ground  on  wl^h  the  ibeop  bad  lieen  carried 
off.  The  defender's  statement  was,  that  the  sheep  bad  been 
carried  off  under  a  warrant  from  the  Sheriff  of  Dumbartonshire, 
and  that  they  were  part  of  the  stock  of  the  Dake  of  AIontroKe's 
tenant.  It  may  be  that  that  was  not  a  proper  procceding~that 
the  sheep  did  not  belong  to  H-Failane — tliat  hie  eeqaeetratiou 
cannot  be  held  to  embrace  them— liot  in  tbe  meantime  ^ey 
have  been  taken  in  virtue  of  tbe  warrant,  and  replaced  in  Dnm- 
bartonshiro,  and  dealt  with  as  falltng  nnder  the  sequeetraUon. 
That  waa  the  position  of  matters  when  the  application  was 
made  to  the  Sheriff  of  Stirling.  The  process  of  sequestration, 
though  a  process  for  securing  the  landlord's  rights,  is  also  to 
some  extent  a  process  of  repetition,  for  in  it  a  person  may 
claim  to  have  articles  withdrawn  from  the  sequestration.  Now, 
this  tKiDg  the  condition  of  things.  I  think  the  proper  course 
for  the  petitioner  was  to  vindicate  his  right  in  the  sequestra- 
tion, to  go  to  the  Oourt  in  which  it  was  proceeding,  and  shew 
that  ttie  sequestration  did  not  apply  to  these  sheep.  I  think 
thrtt  was  the  proper  coiirtie  to  get  rid  of  the  nexus  which 
had  l>een  laid  on  them,  whether  rightly  or  wrongly,  in  legal 
form,  at  least ;  I  think  it  was,  at  any  rate,  impOasible  for  the 
Sheriff  of  Stirling  to  proceed  io  this  application.  It  is  said 
that  he  should  have  proceeded,  because  the  application  waa 
made  to  bim  on  the  ground  that  the  sheep  bad  been  removed 
fh»n  M'Farlane's  form  with  the  knowledge  of  Jolly,  that  they 
were  the  property  of  the  applicant,  and  that  the  grass-mail 
due  on  their  account  had  been  paid,  so  that  there  was  no  right 
of  retention  of  them  In  that  respect.  Bnt  all  those  are  the 
very  reasons  to  be  pot  forward  la  the  sequestration.  The  ap- 
plicant Bays,  indeed,  that  there  waa  no  warrant ;  that  it  waa 
a  spnilue.  Ha  says  that  the  officer  had  no  warrant,  and  tiiat, 
even  if  be  bad,  It  coold  not  av^l  in  a  different  county,  and 
that  the  backing  of  it  by  the  Slieriff  of  Stirling  made  no  dit- 
ference  ;  that  there  is  no  law  to  authorize  such  backing.  That 
is  a  very  serious  question,  if  It  be  a  question ;  bnt  I  think  the 
foct,  that  there  waa  here  what  was  prima  fadt  a  warrant,  will 
solve  this  particolar  case.  At  the  same  time,  I  by  no  means 
bold  that  It  is  not  in  the  power  of  a  Sheriff  to  back  u  warrant 
<tf  this  kind.  It  is  a  warranc  to  retake  property  improperly 
taken  away,  and  I  have  no  doubt  there  is  a  very  extensivu 
practice  of  t>acking  such  warrants — and  I  think  the  pructico 
sound  in  principle,  for,  if  not,  how  are  you  to  proceed  in  casuH 
of  this  kind— for  restitution  of  property  improperly  carried  oft  f 
Are  yon,  as  the  pursuer  maintains,  to  serve  a  petition  on 
the  person  alleged  to  have  the  improper  poeseseion,  and  thus 
give  him  notice  tbat  yon  aro  to  call  on  him  for  restitntltHi. 
That  would,  in  many  cases,  be  a  very  ineffeetnal  mode  of  pio- 
cedaro.  I  think  tbip  is  a  procedure  of  that  m^ist^rial,  rather 
than  judicial  character,  which  warrants  backing,  and  it  would 
be  contrary  to  principle,  and  very  dangerous  in  practice,  t» 
hold  otherwise.  The  only  difficulty  of  any  wdgbt  in  thiMue 
is,  wbetlier  it  wonld  not  have  beenjf^^^j^4^l^)^^^|'^ 
Stirling  to  have  siatod  this  process,  rauier  laanaUimu^Og  it 
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m  that,  after  the  question  of  right  had  been  nettled  In  the  m- 
rinextratloQ,  the  petitioner  might  have  applied  for  recalof  the 
8ist,  and  decree  a^inst  the  respondent  to  restore.  Perhaps 
that  would  have  Iweo  more  correct  in  point  of  strict  form  ;  but 
still  I  cannot  my  that,  on  tbe  whole,  it  was  not  better  to  dismias 
the  application  at  once,  and  therefore  am  not  diapoeed  to  dis- 
turb the  interlocutor  on  this  minor  point. 

Lord  FuUerUM. — ^Tbat  it  quite  my  opinion.  It  would 
be  basardoiii,  and  certainly  contrary  to  practice,  to  hold 
that  it  was  llle^ral  for  the  Sheriff  of  Stirling  to  back  thin 
warrant.  Hr.  Pyper'a  anpmient  was,  that  we  most  consider 
H'Eeohnie  right,  and  that  tbe  ibeep  were  bi&  But  I  cannot 
aMume  that.  I  may  just  as  well  assume  the  statement  on  the 
other  fide.  There  U  here  a  competition,  and  that  being  the 
caae,  I  see  no  objection  to  the  course  taken  by  tbe  Duke.  He 
applied  for  and  obtained  a  warrant,  which  I  tliink  perfectly 
good,  to  bring  back  the  sheep,  and  that  is  backed  by  the 
Sheriff  of  tbe  connty  in  which  tbe  sbeep  are.  I  think  that 
was  the  proper  conise  to  pursne.  Then,  if  that  was  the  Adr 
and  proper  course  for  the  Dnhe,  I  do  not  see  how  any  further 
jobjection  can  be  made.  Tberefon  I  take  tbe  case  as  it  stands : 
we  must  deal  with  it  as  one  where,  tbe  flmt  warrant  obtained 
and  tbe  first  proceeding  taken  by  the  Duke  being  unobjec- 
tionable, tbe  Sheriff  (rf  Stirling  was  quite  right  In  dlsmisnng 
the  application. 

Lord  Cu«in^iam».—'lt  has  appeared  to  me,  ftom  ao  early 
period  of  tbe  ptewnt  dhcnsrioD,  Uiat  the  judgment  of  tbe 
Ijord  Ordinary  was  fbonded  on  tb«  sonndest  views  of  right 
practice  and  procedure  applicable  to  cases  of  this  description. 
These  must  be  of  frequent  occnrrence,  as,  in  some  cases,  the 
boundaries  of  our  counties  are  ill-defined  and  uncertain,  and 
benoe  casea  of  mistake  or  error  may  often  arise ;  but  it  would 
lead  to  mischievoiu  and  opprearive  consequences,  it,  nnder  a 
STiteiB  ot  well  organlaed  courts  of  primary  jurisdicUoo  and 
vX review,  paiUen  amrieved  were  not  bound,  in  this  as  in  most 
other  cases  of  incompetency,  to  plead  the  objection  in  the  pro- 
ccm  Gnit  raised,  without  being  allowed  to  resort  to  a  new 
action  in  an  adjoining  Conrt. — thus  leading  proportionally  to 
a  double  disciuaion  as  to  {urisdicUoo,  equally  unprofitable  and 
iinnacMvnry. 

In  the  simplest  cam  at  this  description,  a  party  alleg<>d  to 
have  been  injured  by  the  abstraction  of  moveable  goods  or 
stock,  even  by  an  individual  of  established  position  io  the 
district,  and  so  law  biding,  (though,  of  course,  not  in  cases 
of  downright  feiouy  or  Iawlt«  violencej,  must  seek  re- 
dress, Ht  least  in  the  first  instance,  for  restitution  in  tbe 
/otym  of  the  defender.  This  follows  from  the  trite  and  elemen- 
tary maxim,  that  a  party  seeking  restitution  "itquilw  forum 
ni ;"  and  it  is  supposed  that  the  county  of  Dumbarton  was, 
without  doiibt,  tbe ^orum  of  the  wrongous  iotromitters  in  tlie 
present  instance,  if  there  was  any  legal  detention  of  the  stock. 

But  in  an  especial  manner  wns  that  the  competent  and  pro- 
per course  in  tbe  admitted  circumstances  of  the  present  caw. 
Tbe  ten  sheep  claimed  here  were  tequeitraUd  undirthe  warrant 
of  tbe  Judge  Ordinary  of  Dumbartonshire.  That  is  an  impor- 
tant tact,  which  was  known  to  and  admitted  bv  the  advocator ; 
aDd,  If  so,  he  was  entitled  and  bound  to  seek  redress  in  tbe 
most  direct  and  lesst  expensive  form  possible. 

It  is  said  tbe  sequestration  was  null,  as  awarded  by  a  Judge 
txtra  terrilorium.  Admitting  tbe  fact,  it  would  not  affect  my 
view  of  tbe  competent  and  fitting  counte  to  be  a<lo))t<.-d.  If  the 
sequestiaUon  was  null,  tbe  respondr nt  was  bound  tn  pleMi  thip 
before  tbe  Judge  wAoominM^  Had  he  gone  wrong,  the  party 
bad  tbe  ordinary  and  speedieat  means  of  redress  in  a  higbvr 
Court. 

But,  as  at  first  adrised,  I  cannot  readilr  Rmnme  that  the 
sequestration  wasa  proceeding  palpably  and  prima  fade \\\e^ti.V 
The  parties  are  widely  at  variance  as  to  the  fact!*.  Thu  re- 
clidmersays  that  he  bad  got  back  bis  sheep,  and  endoscr)  them 
within  his  own  park  in  Stirlingshire,  when  they  were  carried 
away  by  the  rcupoodent.  Tbe  landlord  answers,  that  the  sbrep 
formed  part  of  a  stock  hypothecated  on  a  Dumbartonshire  farm 
for  his  rent,  and  that  he  wnu  entitled  to  reclaim  them,  as 
privately  abstracted  a  few  days  before.  How  cuuhl  the  difl- 
putod  facta  and  rightK  of  the  parties  in  such  a  ca^e  he  investi- 
gated, except  In  the  pnimis  ot  sequestration  bi  fgrc  the  Slieriff 
of  L>iimbartuuabire  t  As  at  present  advised,  lean  see  no  other 
oonrne  that  was  competent.  And,  genctidly.  as  a  nde  of  pimc- 
tice  and  of  form  in  thin  and  similar  casrs,  I  am  diniwsed  to 
bid'l,  that  when  a  complnincr's  object  Ik  merely  to  obtain  rn.i. 


tution  of  stock  said  to  have  been  rrroneonsly  and  incompt'trrith 
CHi  rled  oft  under  tcarranf  of  an  evittiUtMlicd  Judge  Onllnarj.he 
ic  b'Und  to  appear  In  common  furm  lu  the  depcndin:;  pmcev, 
and  to  claim  his  propf  rty,  before  resorting  to  any  unnvcosti; 
accumuliition  of  actions. 

Lord  Ivorj/. — I  am  also  of  oplofon  that  we  should  adheie. 
Tbuciuie  in  confiiKed  by  im|>orting  into  it  ctrcnmstancfti  vhidi 
do  not  touch  the  question  at  issue.  I  cannot  take  lor  icT'iDld 
that  the  property  was  that  of  M'Kechnie,  nor  that  the  scqtin- 
tratton  wau  improperly  extended  to  it.  The  case  which 
advocator  makes  is  this,  that  ll'Kechnie  having  got  powraam 
of  the  sbeep.  and  removed  them  to  his  own  propf  rty,  «as  xncli 
a  stranger  to  the  landlord,  that  be  could  not  retake  the  ti-nf 
withont  formally  dting  M'Kechnie  In  tbe  Court  of  ftttalif. 
But  what  would  Iiave  been  sidd  if  tbcoe  shee|>  bad  bvts  in- 
cluded In  a  sequestration  in  Dumbartonshire,  and  bsd  bero 
carried  away  to  Stirlingshire,  after  being  actually  inventoried! 
If  such  a  warrant  as  this,  so  backed,  bad  then  bf  i>n  obUtntd 
to  take  them  }>axsk  to  DombartoMhire,  oan  it  be  dtrti1<ed  Utat 
U  would  have  been  a  sood  prAieedlngf  In  ttat  csmo.  (hg 
taking  of  them  away  would  be,  quati  critiSni;  a  breach  of 
tration.  I  think  it  would  be  very  dangerous  to  faoJd  thut  ii « 
not  a  lavrfnl  practice  to  back  these  warrants.  And  if  tlid 
wonid  have  been  tbe  mult  mippoelng  there  had  been  ak^k*- 
tratioo  in  tbe  Court  of  Dnmbartonshlre  before  tte  mnwt 
was  granted,  I  do  not  think  it  makes  may  diflteeaee  in  piia 
dple,  that  these  sheep  were  not  acbidlj  tmder  BeqaestntMa 
at  tbe  time  they  were  taken,  for,  though  ootBeqoestnrteil,i)irf 
Were  hypothecated.  If  goods  subject  to  the  lanHIonft  hypo- 
thec are  carried  oS;  they  may  be  brought  back  ixa/otf >  vhtioU 
a  warrant ;  so  that,  if  Joliy  had  seised  the  sheep  when  H'Ett 
nle  was  leading  them  away,  or  If  he  had  followed  and  itikd 
tbera  io  Stirllugihire  before  they  wen  aettled  tiieTe.tbatiii^ 
have  been  done  without  the  interporitionfrf  a  nragMiate  St  d 
Well,  the  sheep  are  settled  on  M<KeDhnte's  fma.  and  iaibt^ 
of  seixing  them  cm  /oeft,  a  naagiRtnte  fa  applied  tab 
safety.  Now,  if  in  bis  own  coauty  ha  could  grant 
a  warrant  as  this,  tbe  question  jost  comes  in  tbe  Issfpln 
to  be,  whether  ao  act  of  cooourrence  in  auch  a  timM 
of  thingtt.  in  not  equivslent  to  an  original  wwnut  hfik  i 
EMierift  of  Stirling.  loarmot  hold  othwwiM.  limit  0  \ 
a  magisterial  step  In  the  proceduTB.  It  munt  be  competentk 
have  the  sheep  restored  to  that  farm  In  which  tbe  »tqaa» 
tion  hax  taken  plice,  ana  this  is  just  one  of  Ukik  cnetviien 
the  law  interferes  to  reinstate  mattent,  leavteg  ttM^Qaitliiif 
right  to  be  settled  subsL-quuntly.  i 

AAit  \ 

l4>rd  Ordioarv.  Butherfhrd^^cf.  Pyper;  Atex.  BasiIlM 
W  K  AvftU.^AU.  Monro;  Dundas  A  Wtboo,  OS.  4smIi.- 
\V  Cfa*.— (W.U.T.)  I 


ZOth  March  1853. 

FiBST  DlVDIOM. 

Mrs.  Het.EN  Robertson  Mardeb  or  DooeLAs, «.  Mi* 
Uklbn  Kirkpatriok  MariiKk,  Omi^ttimf. 

Parent  ft  Child— Trusr—Clsuse—Construelioii— it .^dcrcl) 
h'id  a  powtr  of  dtvition  of  tnut  j'muit,  emoumiing  U 
amongat  hit  children,  hnvimg  dividod  the  seaie  htiwrn  M  i 
dauf/Jitert,  hia  only  children,  in  portion*  HUK  wHk  e>V^ 
rent  unpaid  on  the  truat  oatata  Io  tha  marrif4.pn*^  nnd  tit"'^ 
of  the  fund  to  the  other,  who  mil  unmarried'  >  •  CffUiWlN''''  i 
iM  H'AirA,  the  married  dovghler  impugning  lit  rfiststMi  B ^ I 
lor^,  the  Court  refuted  to  interfere. 

The  lato  Henry  Marder,  Lieutenant  oo  bslf-ittj 
the  71st  regiment  of  foot,  and  pnymaster  of  the  Cork  i 
frtiitittg  district,  and  bis  wife  Mrs.  Isabella  Itobertai 
or  Marder,  id  1804  execated  a  dtqwotioa  «o»Qi 
to  trustees  funds  belonging  to  Mrs.  Marder.  TMom 
provided,  that  the  trustees  wore  to  pay  to  tba  tvuiWiv 
tho  longest  Hver,  tbe  annual  proceeds  of  tbe  trust  ftw^' 

'•and  after  tbe  death  of  tbe  longest  liver  of  «s,  «o'pV«V*< 
lance  of  annualrent  which  may  bo^ne  at  tbeJl«w,Mfg| 

tilt.'  principal  or  ™Pl^l.Ai^JwlC,V'V^(^i||^^ 
male  or  lemale,  Blrvm^fl^Peiaa^dr^ilaff  plnecwM 
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■iHt  UiRn  oxlttliig  of  nur  Hoid  murnage.  and  tn  whom  the  feu 
t1t>'ii'<>ifiilKr>'lijr  vtwtvJ,  nluirv  ttixl  xharu  alike  iiiilera  tiiuBamu 
iwordbTcd  otlirrwiw!  by  tlvvl  that  may  Ik  executHl  by 
me,  ttie  nid  Hetiry  Mardcr,  m  lieruinaftur  mentioned,  aud 
tliAt  upon  the  said  chiM  ur  childreu  their  riMpectiv«ly  attHiu< 
iuK  the  afre  of  twcDty-unc,  or  at  the  first  legs!  term  attet  the 
i\rUb  of  tli«  longest  lir  r  of  w,  uhould  the  said  child  or  ciiil- 

•Ireu  be  past  that  age  :   Providing  that  it*  shall  be 

tumpeteDt  to  me,  the  said  Henry  Marder,  and  In  ray  puwer, 
b>'  BQ/deed  tliat  may  be  ex«cnt«d  by  me,  to  diride  tht»  said 
vmt  aud  iocreaM  thereof  among  my  said  cblldren,  and  order 
iIk  ttmt!  to  be  |>aid  to  them  after  my  death,  and  the  death  of 
myiald  wtft^tuKuch  sharen and  portions  aslsbalt  thinkpropor ." 

Id  June  1826,  Henry  Marder  executed  a  deed,  nar- 
ntmg  the  tmst-disposiiioOj  "  ia  virtue  of  the  power 
pirn  to  me  bjr  said  trust-dis^KMitioii,"  directing  the 
insteee — 

"ftfter  thr  death  of  the  lomrest  liver  of  me  and  the  said  Lta- 
Mla  EobertaoD  aZiM  Marder,  my  wife,  to  pay  any  balance  of 
Mioulnnt  which  may  li«  due  ut  the  time,  us  well  aa  the  furn- 
•wii  prindpal  or  capital  fund  itwtf  as  fuIlowH,  vii. — £60  dter. 
lin^thenaof  to  Mrs.  Huleo  Bolicrttion  Maider  or  Douglas,  my 
«l<lci(daoghter,&nd  the  remunder,  whatever  the  same  may  l>e, 
l*>  Kiigarul  Kiriipatrick  Mardttr,  my  youngest  daughter." 

Mrs.  Marder  died  in  October  1832,  and  Uenrj  Mar- 
ia in  December  1849. 

This  was  an  action  of  multiplepoindin^  raised  by  Mrs. 
Helen  Robertson  Murder  or  Douglas  in  name  uf  the 
triMeeS;  in  which  she  claimed  to  be  preferred  to  one- 
Ktlf  of  the  balance  of  the  annualrent  and  proceeds  of  the 
triut-funds  dae  at  her  father's  death;  and  to  one-half 
of  the  principal  or  capital  of  the  trust-fund  remaining, 
wlwli  ihe  Btftted  amonnied  to  about  £'IA0O, 

Tl|e_  other  daughter.  Miss  Margaret  Kirkpatriok  Mar- 
(In>  laiGaivd  as  competing,  and  claimed  to  be  preferred 
'*to£  whole  fund  in  meiio,  after  deducting  the  sum  of 
jSSOprovidSd  to  her  sister  by  the  deed  of  division,  with 
inlerert  thereon  from  Whitsunday  1850." 

I'ht  Lord  Ordinary,  on  21at  Jan.  1652,  pronounced 
ti»  following  interlocutor  :— 

"With  riferciice  to  thf  cams  of  Seirwrigbt,  Jan.  27. 1824, 
anHUuJoriliaiikri,  F<*b.  17, 1837,  and  the  opinions  expmwvd 
'>v  several  of  the  Comniltcd  Judges  in  the  case  of  Crawconr 
nnd  Spfns  t>.  Qratiaui  eud  othen,  Sd  Fab.  1844,  reports  tliis 
iwf,"  Ike. 

'■Note. — The  Lord  Ordinary  has  reported  this  case  because 
it  teems  to  raise  very  (utifly  for  decision  the  extent  uf  a 
poreut's  right  of  np|Mrtitmment.  Tlie  share  given  to  the 
eldest  daughter  ii>  lii^re  all  but  vluBory ;  nor  are  there  allt^ed 
•^trsneoos  t-ircuinKtHiices  MUtfieiunt  uf  ttieniHelvuti  to  supjiort 
the  eierciite  ofthu  |H>Mer.  'I'lie  Lord  Ordinary  wished  to  have 
rtaintfd  prw-isuly  the  amount  of  the  fund  tn  mMto.  and  the 
«  liole  aaiDQutvf  tlitf  fitthui's  sueceKsion.  to  bring  oat  still  more 
ilrnriy  (he  ineqiiHlity  ol  the  upiioitiuiiment.  and  for  that 
|»irpc«e  grante  d  dili^ent-e,  the  retinit  of  which  has  been  stated, 
M-tording  to  the  viewK  at  Iwwt  uf  tlm  cldent  nnd  disinherited 
■InOKhter,  In  a  coenioranUum,  accurah'ly  enougli  It  would  seem, 
Rir^r  pKteOt  <iUeH(tun.  The  Lord  Uidinary  was  unwilliug 
>'•  vo^rr  (tito  any  detailed  aooonnting,  ljefau<u  that  was  not 
ii^iulrvd  by'the  other  t  hifmant,  tiie  youngvHt  ikiUghter;  aud 
ihii  sldert  daughter,  if  tlie  deed  of  ai-ivrtixnuieut  is  suitainvd, 
had  no  intvrnit  (n  the  diitouMiiun." 

Mrt.  Douglsa  pleaded — ^'i'hia  was  a  mere  elusory  divi- 
qon,~Hit  any  rate,  it  was  so  unequal,  that  unless  some 
usoQ  could  be  shown  forthe  father'a  conduct,  the  Court 
rere  bound  to  interfere  in  terms  of  the  claim,  to  prevent 
la  aboie  of  the  power  vested  in  him. 

Uifli  Aforder  atuwered—'l  ha  division  was  not  elusoiyr. 
nweoBpeChig  elaimant's  share  no  doubt  was  analt,  but 
Ihat  Was  not  sufficient  to  make  out  her  case.  To  call 
nil  the-Oourt  to  interfere,  ahe  must  shew  something  more 
'Ian  ilw  aaallnesa  of  the  sharp  allotted  to  her.  Hero, 


at  any  rate,  the  father  had  this  to  go  on  in  making  the 
division,  that  one  daughter  was  married,  uid  the  other 
was  not. 

/^rd  Prerident. — I  do  not  know  wliat  the  rule  of  law  is  in 
sucii  cusea  in  England,  but  I  lielieve  the  cuurto  of  law  have  no 
IK)wer,  and  in  the  courts  uf  equity  tliey  are  dvitll  with  eon- 
trHty  to  law.  We  have  the  mixed  power  of  law  and  equiiy, 
and  are  in  use  to  consider  that  we  have  power  to  set  aaide  a 
divirion  of  funds,  if  plainly  elusory  and  fraudulent.  But  where 
a  power  of  apportionment  is  given  to  a  person,  it  most  be  mafJe 
very  clear,  that  in  the  exercise  of  the  power  given  him,  there 
has  been  that  improper  dealing,  which  had  for  its  object  to  de- 
feat  the  object  of  the  testator.  That  mlgtit  be  inferred  in  some 
cHsea  merely  fVom  the  sums  allotted,  as  where  une  gets  a  shil- 
ling, and  the  otiier  the  whole  residue;  but  where  yon  have 
iiuihiiig  bat  the  mere  diversity  uf  the  tarns,  whteh  it  all  we 
have  here,  we  require  to  be  very  cautious  in  interfering.  Here 
a  father  is  making  a  division  between  his  two  daughters,  onu 
married,  the  other  not.  There  is  no  statement  as  to  the  posi- 
tion of  his  daughter'^  husband  ;  but  the  presamplioo  is,  tlint 
the  husband  can  support  his  wife.  There  are  no  circumatanuei 
here  giving  the  case  that  ugly  appearance  to  which  we  could 
give  effiecL  There  is  no  allegation  uf  areraion.  So  we  are  Juai 
left  to  tills — that  betsiaso  Uie  father  left  only  £50  to  the  mar. 
ried  daughter,  tblt  is  an  elusory  division.  I  cannot  see  that 
I  am  driven  to  that  We  cannot  ut  in  judgment  on  the  ressuiis 
for  a  parent  making  an  unequal  apportionment.  It  must  be 
made  plain  that  this  was  done  to  defeat  the  interest  of  the  party 
complaining,  from  what  statement  in  tlie  deed,  or  from  what 
other  drcuiattauoe  does  it  appear,  that  this  was  a  thing  itoue 
to  defeat  the  deed  P  U  is  quite  possible,  that,  if  all  drcum- 
■unces  were  investigated,  it  might  be  made  to  appear,  tliat  thj 
party  who  seems  tu  get  least,  dues  in  troth  get  the  most.  Tiiat 
uf  course  would  put  an  end  to  the  case.  But  I  do  not  think  it 
necessary  for  the  party  Qpholding  the  deed,  to  go  into  that. 
It  is  fur  the  party  impeaching  (ha  dved,  to  shew  that  lliere  has 
been  an&irnesii,  which  I  do  not  think  has  been  done  here. 

Lord  FvtUrum. — ^I'hit  It  one  of  the  most  disigreeaUe  cases 
that  coQld  come  before  a  Court.  The  question  comes  to  be— 
whetlier  the  division  is  elusuiy  or  not.  If  the  share  given  to 
the  une  daughter  were  five  shillings,  that  would  be  elusory. 
Looking  at  the  whole  circumstances,  I  think  the  division  made 
liere  is  as  near  being  elusory  as  could  well  be;  but  I  doabi  11 
it  is  Boch  that  ve  can  evertnm  the  dlvlrion.  Fifty  ponnds, 
though  small  In  comparison  with  what  It  given  to  the  otlier 
daughter,  still  is  not  a  sum  to  be  det|rised — not  a  sum  to  be 
thrown  out  uf  the  whidow  at  worthiest.  No  doubt,  ioconrider* 
ing  what  is  elusory,  we  mutt  consider  the  amount  of  the  gnus 
sum.  This  certainly  Is  a  very  small  sum  as  a  share  of  the 
divi^on  ;  it  very  nearly  amounts  to  no  divisioD,  but  I  do  not 
think  It  does  altogetlwr.  On  the  whote,  I  cannot  differ  fhim 
your  Lordship's  dvclsiun. 

Lord  (Juttinghame. — I  am  of  opinion  that  no  relevant  grounds 
have  been  statetl  lor  rescinding  or  refusing  effect  to  the  division 
made  by  the  lather  of  the  fund  in  dispute.  There  is  no  auUio. 
rity  in  our  books  fur  holding,  that  a  division  by  a  father  under 
a  proper  power  was  ever  challengeable  in  Scotland  on  the  gmund 
of  elusory  performance  and  groM  inequality.  But,  iii  Inter  times, 
since  (he  passing  ot  the  act  IS30,  (II  Geo.  IV.  and  I  Will.  IV. 
cap.  46),  expressly  abrogating  challenges  for  elusory  dlvlslmis 
in  England,  that  law,  if  not  directly  applicable  to  tScotlaiid — 
which  has  not  bet-u  nidcussed— affords  a^strong  rule  for  jodictitl 
decisions  in  our  equity  cas<-a  1  understand  thii  view  to  liavu 
been  sanctioned  in  tlie  case  uf  Crawcour ;  and  It  applies  eqaally 
to  the  present  caw.  On  general  grounds,  it  would  be  highly 
inexpedient  and  indecorous  to  compel  a  father  to  assign  reasons 
to  a  court  of  law  lu  justify  and  support  any  a|ipruprUtion  tliat 
he  made  among  bis  own  chUdieo,  (rf*  a  tpwdflc  fuiul  placed  at 
his  disposal. 

Lord  Joory.—l  concur.  This  would  be  a  very  difficult  func- 
tion tor  the  Court  to  interfere  with.  The  parents  have  made 
over  the  mutter  to  the  discretion  of  one  uf  themselves.  I  am 
unwilling  to  say  tliat  is  Unlamouat  tu  leaving  it  to  the  dii>cre- 
tiun  of  this  Court.  1  think  the  Court  ought  to  have  no  discre- 
tion in  such  a  matter.  All  the  Court  can  do  is  to  superin- 
tend the  t  xecuiion  of  the  trust,  to  see  that  nothing  is  done  in 
fraud  or  breach  ot  it.  It  in  a  very  different  thing  to  say  that 
Ihe  Court  U  to  interfens  and  judge  of  the  esfkediejQcxjof^ 
division-   Sqcn  iiiter4eienve  mighct^irt^AtoyivJ 
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Bhare  hid  been  only  five  BbEIUngs,  or  my  other  merely  colour- 
aide  ibare.  That  would  have  let  in  another  principle,  aiKl  it  mislit 
have  been  aaid  that  that  was  fraad  or  breaob  of  tlip  trast.  Bui 
I  am  not  prepared  to  ray,  that  a  father  vith  two  children,  one  a 
daughter  married,  and  therefore,  it  may  be  presumed,  provided 
for,  and  the  other  in  pupillarity  and  not  provided  for,  and  pro- 
bably to  be  left  by  herself,  withont  any  protector,  ia  Dot  pcr> 
teaming  his  duty,  much  less  committing  a  frand,  in  giving  ito 
much  more  to  the  one  than  the  other,  as  is  gtren  here.  There 
ti  another  reason  for  leavinir  auch  a  matter  very  much  in  the 
arbltremeDtof  theftther — vhk  that  the  children  may  be  kept 
in  proper  subjection.  Therefore  I  cannot  agree  to  take  such  a 
matter  out  of  the  father's  hands.  Tlie  Court  cannnt  know  the 
uircumstencea  wliich  operate, and  ought  to  operate,  on  the  mind 
of  a  parent,  and  have  influenced  him  in  making  the  diviflifin. 
To  bare  tliem  opened  op  might,  in  many  cases,  lead  to  the  must 
painful  dlaclosurea.  It  la  a  matter  which  may  aalely  be  left  to 
the  parent.  The  Court  cannot  interfere  with  the  actings  of  a 
parent,  unless  circumstances  sliew  that  they  have  been  outnt- 
geoui.  On  the  whole  matter,  I  do  not  think  this  a  thing  in 
which  the  Court  can  interfere.  The  division,  no  doubt,  is  on 
the  verge  of  elusory  ;  but  when  it  comes  before  us  on  the  bare 
statement  of  the  difiierence  in  tli&aums,  we  cannot  interfere. 

The  Court  pronounced  the  following  interlocutor: — 

"  Bint  William  Smith,  the  husband  of  the  cUimant,  late  Miss 
M.  K.  Harder,  now  Mrs.'Bmith,  as  a  party  to  this  action  fur  his 
interest :  Sank  and  prefer  the  said  Mia.  Smith,  and  her  said 
husband  for  his  interest,  to  the  amount  of  her  claim,  under  the 
deduction  therein  stated  :  Repel  the  claim  for  Mrs.  Douglas  ' 
except  to  the  extent  of  £50.  as  admitted  in  the  claim  for  Mrs. 
Smith  :  Find  no  expenses  due  to  either  party,  and  remit  to 
the  Lord  Ordinary  to  proceed  &rther  as  shall  be  just." 

Lord  Ordinary,  Rutherfurd. — AcL  Monro ;  William  Alex> 
and«r,  W.S.  Agtnt,—AH.  Pattiaon  ;  Adam  Faterson,  W.3. 
J^.— W.  Cfcr*.— <W.a.T.) 


la  April  1853. 
FiBST  "Dnmcfs. 
James  FBBGuaoN  and  others.  Pursuers,  v.  Alexander 
Marjobibanks  and  others,  DeJettd&-».  * 

Foreign — Succession— Trust  Settlement — Cliuse — Conslrue- 
tion — A  Seetmam  died  domiciled  in  Jamaica,  Itaving  a  will  in 
the/orm  uted  in  Jamaictt,  bjf  which  he  bequeathed  Ike  rttidue 
ttf  hit  ettale  to  pertont  in  Scotland,  "their  heirt  and  awtignt 
/or  ever,  nevtrlheleis  upon  truit  thai  they  my  laid  trvaleei" 
thould  invetl  the  tame,  adding  thereto  each  year  the  annual 
inierett  for  ten  yearn,  on  expiry  of  whicA,  "  then  that  my  taid 
trutteei,  their  heirt  or  attignt,  or  the  major  pari  of  them," 
thould  apply  the  interett  of  the  whole  turn  "  in  the  erection 
of  a  Free  School  in  luch  part  of  the  parith  of  Bathgate  at 
my  taid  trutteea,  or  the  major  j>art  of  them,  thatl  think  fit  and 
projier,for  the  edmation  of  the  youth  of  the  laid  parish,  tueh 
tehoot  to  be  under  tuch  management,  government  and  direc- 
tion, an  to  my  laid  tmtteet,  their  heirt  or  aitiignii,  or  the 
major  part  of  them,  thail  teem  bttt."  It  wat  added,  that  "  the 
minttter  of  Bathgate  for  the  time  being"  wat  to  be  one  of  the 
trutteei ;  and  the  trutter  finally  nominated  other  periont  resi- 
dent in  Jamaica,  hii  ezecnturt.  The  execvtort  paid  the  re*i- 
due  of  the  deeeaied'a  estate  to  the  pereoni  named  at  Iruttees, 
and  they  proceeded  to  carry  out  the  purpotet  of  the  trutt — 
Held  that  the  tulge^  of  the  tnut  b^g  in  Scotland,  the  lam 
of  Seotlandf  and  not  that  «^  Jamaica,  regulated  the  eon- 
atmelion  of  the  deed  at  to  the  partiet  to  lucceed  to  the  trv»- 
teet  named,  and  therefore  that  the  law  uf  Scotland  mutt  in- 
terpret the  expres'ioni  "  heirt  and  astignt,"  and  **  Me  minitttr 
of  Bathgate  fw  the  time  being." 

The  question  raised  in  this  aoUon  of  declarator  waSj 
whether  the  proriBions  of  the  will  of  late  Mr.  New- 
lands,  in  regard  to  the  succession  of  the  trustees  of  the 
Bathgate  Academy,  were  to  be  construed  according  to 
tho  law  of  Jamaica,  or  that  of  Scotland. 

The  puraisirs  maintained  that  the  provisions  were  to 
be  coDstrucd^y  the  law  of  Jamaica;  that  according  to 
that  law,  on  tho  death  of  the  trustees  specially  namcfl. 


the  trust  vested  on  the  heir  of  the  last  snrvivor;  tint 
under  the  words,  "lh6  minister  of  Bathgate  for  the  tine 
being,"  whether  or  not  the  minister  of  that  yacnA  atthr 
testator's  death  was  appointed  a  trustee,  it  was  not  di- 
rected that  his  successors  in  office  diould  be  tnutm : 
that  tho  defender  Mr.  Marjoribanks  being  the  hnr  of 
the  Inst  stuvivor  uf  the  trustees  spemally  named,  iw 
thus  the  sole  trustee ;  that  he  was  disqualified  in  rc^iert 
of  insolvency  and  otherwise;  that  a  failure  of  thetna- 
tees  under  the  will  had  therefore  taken  place,  in  conse- 
quence of  which  it  was  competent  for  the  Court  to  ap- 
point trii£tt;es;  and  the  summons concloded  to  haTen^ 
appointed  accnrdiugl^. 

The  defenders  maintained  that  the  pro^ions  fcD  t5 
be  construed  by  the  law  of  Scotland,  and  that,  aocord 
ingly,  no  failure  had  taken  place  in  the  trust,  sinoe,  wbe- 
thor  or  not  Mr.  Marjoribanks  were  disqualified,  tiieli«r« 
of  the  whole  trustees  specially  named,  succeeded  on  tbeir 
deaths  to  the  trust, — and,  at  any  rate,  Uie  mimster  cf 
Bathgate  was  always  a  trustee. 

The  Lord  Ordinary,  on  13th  Jan.  1852,  pmmonKd 
the  following  interlocutor,  tho  note  to  wluch  states  the 
nature  and  circiuistances  of  the  case : — 

"  SustaioB  the  pursuers'  title ;  but,  on  the  meilta,  tort^u 
the  defences  as  ref^ards  the  other  concluriona  of  the  Ubrl; 
asKoHzivB  the  defeDders,  and  decerns :  Finds  the  defendm 
entitled  to  expenFes. 

"J^ote — ^Theprestjnt  qufstionhas  arisen  under  a  will  exceDtf<l 
by  the  late  Mr.  John  Kewlands  of  Jamaica,  which,  afterg^rii^ 
various  legacies  to  hiit  relations  in  different  parts  of  Sctrtlud, 
bequeaths  frenemlly  the  residue  of  his  estate  to  '  Alesawkr 
Marjoribanks  of  Balbairdie,  William  Inoesof  Cathlaw,  Aii<he* 
Qillon  of  Wallhouse.   Wardropof  Cnlt.   Baillieof  folkenin 
all  of  the  county  of  Linlithgow  aforesaid.  Esquires,  their  Ml 
and  assigns,  for  ever ;  nevertheless  upon  trust  that  tbey  tMl 
invest  the  same  in  K>me  public  or  private  fund,  npon  goodMt 
siiEficient  securitv.  witli  full  poner  to  call  in  and  re-innil. 
an  liiey  nhall  think  fit,  so  as  the  best  annual  intemt  be  tai^ 
thereof,  and  to  receive  and  take  the  annual  interest  orp- 
duce  thereof  for  and  duiinft  the  term  of  ten  yean  afterar 
deoeaee,  in  trupt,  to  place  out  tiie  same  annnally  in  HfceMS- 
ner,  so  that  the  interest  may  become  a  principal  sam ;  ud  it 
the  end  and  expiration  of  such  term  of  ten  yean,  then  tbu 
my  said  trueteep,  their  he!  rs  or  Assigns,  or  tbemajor  part  of  tben. 
do  pay  and  apply  the  annual  interest  of  the  whole  of 
principal  money  in  the  erection  of  a  Free  School  in  tochput 
of  the  said  parish  of  Bathgate  aa  the  major  part  of  tbem  anS 
think  fit  and  proper,  for  the  education  m  the  youth  of  thrn-^ 
parifdi — such  school  to  be  under  auch  management,  goien- 
mcnt  and  direction,  and  to  be  carried  on  aod  condvctrd  in 
such  a  manner  as  to  my  said  trustees,  their  heln  orasrifcuh 
or  the  major  part  of  thttm,  shall  seem  best,'  &a   Tbt  ttfUt" 
then  states  it  to  be  bis  will,  '  th»t  the  annual  interest  («>lr 
may  be  so  applied  ;  and  it  is  mv  forther  will  and  dctiie: 
the  minister  of  the  e^d  parish  of  Bathgate  for  the  tine  brin.' 
shall  be  one  of  the  tnwtces  for  the  purpose  of  thb  ny«H>' 
He  finally  nominiitcs  and  appoints  cerbiin  other  perscMiD 
resident  in  .lamaica,  to  be  his  executors.     Hie  «i}lis<i*l«' 
tlie  8th  of  .iuly  1799,  and  he  died  a  few  days  afterwards.  Vs^i 
tbis  will,  certain  proceedings  took  place  in  the  Court  of  (Aw- 
cery  in  Jamaica,  and  afterwards  on  appeal  before  the  for 
Council.  The  parties  to  those  proceedings  were  the  tnrtK 
for  the  Scotch  trust,  with  the  exception  of  Innes  of  CUU** 
and  Wardrop  of  Colt — no  one  being  found  to  conetpeod  *HI 
these  deNgnations — the  executors,  and  the  rrprtasntatins  o 
an -executor  deceased,  tho  be!pat<1aw,  and  the  oextef  kiB 
It  wns  ultimately  adjndged  by  the  Privy  Council,  aifljft 
and  giving  effect  to  a  report  of  tho  Court  of  Comnisa  rN> 
before  whom  they  bad  appointed  the  case  to  be  ailW^i** 
the  rents,  proltts,  interest  and  produce,  of  the  i>m1««("* 
the  personal  estate  of  tlie  testator,  for  ten  jrears  &M>Ulv- 
cease,  belonged  to  the  trustees  Tor  the  chantable  pMWMt  ol 
the  will ;  but  that  the  real  estate^  ^uUecl,  jUMudsf  ^ 
ti-stntor's  heir  nt  lanpighiiethtl^  Mi£i|wHoiltfUHt«tWt  * 
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riinilAr  burdcD,  desceoded  to  the  testator's  execaton  at  bis 
dcarli. 

*-  In  tbfl  remit  of  thoM  proceedings,  a  Bum  nf  above  £14,500 
was  paid  orer  to  the  Scotch  tmiitees  for  the  Bathf!;ate  bclioo), 
who  at  first  gave  effect  to  the  b«quest  by  educatioK  the  youth 
of  the  parlsb  through  the  exfstiiig  efttablishments.  and  having 
thus  aagraeoted  the  funds  to  £17.000,  they,  in  1883,  bongbt 
ground  and  erected  a  Khool-boiwe  and  other  bafldings.  It  is 
nnneoefaary  at  present  to  detail  the  farther  administration  of 
the  funds,  except  to  mention,  that  the  purraers  complain  par- 
ticularly of  on«  investmtint  only  by  the  tiustees — viz.  the  pur- 
chase  of  20  shares  in  the  i:klinburgh  and  Batbgate  Itaiiway. 

"  The  pDrsuers,  the  ProvoRt  and  Magistrates  of  the  Bargb  of 
Barony  of  Bathgate,  and  others  resldvot  viibln  the  parish  of 
Bathgate,  and  beads  of  families,  have  brought  the  present  ac- 
tion against  Air.  Marjoribanks  of  Uatjoribauks,  the  heir  of 
Uaijoribanks  of  BalU^rdie,  who  is  stated  to  have  been  the 
last  eurvivor  of  the  originally  named  trastites,  Hn  Qillon  of 
Wallbonstt,  Sir  William  Baillie  of  Polkemmet.  and  Lis  curator 
bnnU,  and  the  present  minister  of  the  parish  of  Batligata  The 
mimmpns.  aftttt  stating  tbe  pi-oreedings  jnst  referred  to  under 
Mr.  Newlands'  will,  that  the  sura  had  l>e«n  paid  over  to  the 
trustees  Individaally  named,  and  to  the  minister  of  the  pariiih 
at  the  time— that  Mr.  Newlands  died  domiciled  in  Jamaica, 
where  he  executed  bis  will  according  to  the  Ekiglisb  form — 
that,  by  the  law  of  England,  the  character  of  sole  trustee  under 
tbe  win  bad  vested  in  the  last  survivor  of  the  named  tnistws, 
being  Aleicander  Maijori banks  of  Balbalrdie,  and  now  bt;1onged 
to  hi8  heir  only,  excloslve  of  the  heirs  and  represootativee  of 
the  other  named  trustoes — that  Mr.  Maijoribanks  tbe  defender, 
in  respect  of  his  bankruptcy  and  insolvency,  and  of  his  being 
prtucipally  resident  abroad,  was  disqualified  from  acting,  either 
alone  or  oonjointly  with  others,  as  trustee  of  tbe  said  school, 
and  that  a  lure  of  tnistees  haid  thus  taken  place — concludes, 
]<  for  decree  of  declarator  of  the  pursners'  title  to  loaist  io 
tlui  action  ;  2d,  that  the  heirs  and  executors  of  the  trustees 
who  predeceased  Maijoribanks  of  Balbalrdie  have  no  right  to 
net  as  trustees,  and  that  the  defender  Haijoribankri  is  tbe  sole 
trustee;  8^  that  he  is  disqualified  from  acting,  and  that  in 
consequence  '  it  is  competent  for  our  said  Lords  to  Dominate 
and  appoint  fnich  and  so  many  persons  as  to  them  shall  appear 
tit  and  proper  for  tbe  administration  of  the  sud  K;tiool,  and  of 
the  ftinds  left  and  b<>queathed  for  tbe  support  of  the  same,  in 
all  time  coming.'  The  other  ronclufdons  of  the  libel  are  ail 
consequent  upon  those  leading  concliwions,  and  need  not  he 
particularly  adverted  to.  Bnt  it  is  not  unimportant  to  oliserve, 
that  there  is  no  oonclmion  directly  applicable  to  the  defender, 
the  present  minister  of  the  paiisb  of  Butbgate,  nor  is  fall  case 
treated  of  in  tbe  record. 

**  Tbe  title  of  the  pursuers  Is  bardlv  brought  Into  question. 
At  any  rate,  that  laiist  he  decided  with  reference  to  the  law  of 
Scotland,  the  Scotch  Courts  being  the  only  Courts  of  remedy 
in  (he  matter,  and  the  right  and  title  of  the  pursuers,  as  inte- 
rested in  the  charity,  being  clear  by  that  law, 

"  But  a  more  important  question  has  been  raised — the  pur- 
suers contending  that  the  law  of  Englsud,  or  rather,  they  should 
say,  tlie  law  of  Jamaica,  under  which  the  valklity  of  the  will, 
and  tbe  amoant  of  the  bequest  to  the  trustees,  were  nccessaiily 
tried,  must  also  determine  the  psrties,  whether  trustees  or 
beneficiaries,  who  are  to  take  under  that  bequest — that  by  that 
foreign  law,  the  bequest  was  to  the  trustees  named,  and  the  sur- 
vivor of  those  trustees,  and  tho  heirs  and  assigns  of  the  sur- 
vivor—  and  that  although  the  charitable  purpose  was  to  be 
made  efiectoal  in  Scotlai^  by  the  investment  and  appliratiou  of 
fbnds  there,  and  although  tlie  Scotch  Courts,  after  payment  and 
investment  by  tbe  truiteea,  were  tlie  only  competent  Courts  of 
jurisdielion  or  remedy,  they  must  still  be  guided  by  tl>e  English 
law  in  determining  wlto  the  parties  are  who  are  entitltxl  to  act 
HS  trustees.  The  pursuers,  at  the  debate,  did  not  state  any 
clear  or  distinct  criterion  which  was  to  regulate  the  appeal  to 
the  English  law.  They  admitted,  that  tat  many  purposes  am- 
neuted  with  tbe  execation  of  tiw  charity,  the  ConnsofScotland 
must  act  by  their  own  lighu  But  tbey  maintain  broadly,  tlut 
the  law  of  Jamaica  was  to  regulate  the  parties  who  were  to  take 
under  the  deed,  whether  as  trustees  or  as  beneficiaries ;  and,  In 
imriioular,  that  it  must  interpret  the  expression  'heirs  and 
assigns,'  and  determine  whetlier  those  words  applied  to  all  the 
trnateea  whensoever  deceasing,  or  steely  to  tlie  last  surviving 
trustee.  Tbe  JUnd  Ordinary  cannot  assent  to  thuae  views. 

"Tbe  domknte  of  tbe  trost,  so  to  speak,  the  place  uf  its  per- 


formance, is  Scotland— the  object  of  tbe  trust  is  the  establish- 
ment of  a  free  sdiool  for  Uie  youth  of  the  parish  of  Bathgate — 
the  trustees  who  are  to  receive  and  apply  the  funds  which  tbe 
testator  bad  devoted  to  tbat  purpose,  were  all  of  them  Scotch 
traateea — named,  too,  in  respect  of  tbeir  possessing  property  to 
diat  pariah — and  tlie  minlater  of  the  fMrisb  for  the  tinw  being 
Is  added  to  their  nomber.  Payment  of  the  bequest  has  actually 
been  made  to  the  Scotch  trustees,  and  the  iiivestoient  of  the 
funds  partly  in  heritable  property  iu  Scotland,  joined  with  the 
residence  of  the  trustees  in  Scotland,  leaves  witli  tbe  Scotch 
Courts  the  only  direct  jui^sdiction  of  remedy  or  otiierwise.  It 
is  difficult  to  conceive  any  trust  originating  in  a  foreign  bequest, 
to  be  more  entirely  or  essentially  Scotch;  and  it  is  almoBt 
needless  to  add,  that,  in  any  view  whi^  can  be  taken  of  the 
matter,  the  chftracter  of  the  trust  in  tbia  respect  must  be  held 
to  have  been  in  tbe  immediate  contemplation  of  the  testator. 
He  made  it,  and  intended  it  to  be,  a  Scotch  trust,  to  be  exe- 
cuted exclusively  in  Scotland. 

*'  It  was  concwled  at  the  debate,  that  there  eould  be  no  pro- 
priety qr  relevancy  In  appealing  to  EngUsh  Uw.  or  in  refusing 
the  direct  jnrisdictioo  of  the  Swtch  law  in  regard  to  any  qaos- 
tinn  of  ordinary  administration,  aucb  as  the  piupriety  or  itupro- 
prifty  of  an  Investment,  or  the  constitution  of  the  school,  and 
the  arrangements  for  teaching.  Upon  the  assumption  of  the 
trust  vesting  in  Mr.  MaigoritMnks  of  Bulbairdie,  as  the  only 
surviving  trustee,  the  pursuers  scarcely  denied  that  the  law  of 
this  country  must  answer  the  quesUon,  Who  succeeded  in  the 
trust  OS  his  heir?  It  certainly  would  have  been  a  very  strange 
reaaltif,  while  his  eldest  son  succeeded  to  the  estate  in  this 
country,  in  respect  of  possessing  which  Mr.  Marjoribanks  was 
named  trustee,  his  whole  family,  as  heirs,  should  have  been  CHlIed 
to  the  trust  upon  his  deaUi,  if  the  law  of  the  testator's  domicile 
had  made  bis  whole  prujterty  equally  divisible  among  hia  cbil- 
dreo.  And  this  is  no  extreme  or  fanciful  case,  as  there  aie 
many  countries,  it  is  believed,  in  which  there  is  anch  law  of 
Buccesatoo.  But  if  this  be  admitted,  or  if,  without  admission, 
it  be  clear,  tbe  Lord  Ordinary  is  at  a  loss  to  stop  and  to  say, 
in  a  trust  so  essentially  Scotch,  that  the  law  of  SiAtland,  which 
is  otherwise  to  administer,  Bhall  not  also  determine  who  shall 
be  the  trustees,  to  whom  is  confided,  not  the  establishment  of 
the  schtml  only,  or  the  first  institution  of  the  trust,  but  its  sub- 
sequent administration  also,  and  the  subsisting  and  continuiug 
management  in  all  time  fbture.  If  tbe  law  of  Scntland  shall 
determine  the  beir  In  tbeiwe  supposed,  it  isdiflSvult  to  exclude 
it  in  determining  the  application  of  the  terms  'heirs  and  as- 
signs,' especially  after  [taymeiit  made  to  the  trustees  named, 
which  must  be  held  to  be  a  payment  in  terms  of  the  bequest. 
It  were  certainly  a  very  anomalous  result,  and  one  not  consis- 
tent with  the  best  interests  of  such  a  trust,  that  tlie  Scotch  law, 
which  bad  tbe  otily  direct  jurisdiction,  should  be  fimnd  to  dis- 
charge its  duty,  not  by  its  own  light,  but  by  tlie  dim  refiecUon 
of  the  English  law,  as  it  might  be  gathered  from  the  opinions  of 
English  counsel  The  pursuers,  indeed,  appeal  to  this  Court  to  set 
aside  the  only  surviving  trustet-,  because  uf  incompetency,  by  the 
law  of  Scotland,  and  to  proceed  of  their  own  auUiority  to  nomi- 
nate and  appoint  a  new  trust  at  their  own  discretion,  without 
any  proposed  reference  to  the  English  law — and  ,tet  deny  the 
jurisdictiun  of  tbe  law  of  Scatland  in  the  question,  Whctlwr  the 
trust  named  by  the  testntor  does  or  dtH.-s  not  subsist  f  The 
power  which  the  suit,  by  iu  own  conclusions,  concedes  to  tbe 
Scotch  law.  is  much  Iwynml  ihut  which  it  denies. 

"  Founding,  therefore,  iij^on  the  circumstance,  that  tbe  tiiiat 
ia  oisentially  Scotch,  and  placed  immediately  under  the  juris- 
dictiou  of  tills  Court,  the  Lord  Ordinary  conceivt«  that  tbe 
Scotch  law  Is  not  only  competent,  but  alone  competent,  to  de- 
termine who  shall  be  trust^s.  Had  any  dispnte  arisen  in  tbo 
Jamaica  procecdingit  on  this  head,  he  conceives  the  law  of 
Scotland  muvt  bavt:  been  referrt-d  to.  The  right  of  the  par- 
tivH  thuQ  claiming  was  admitted,  and  the  question  now  raisoil 
regards  the  sucoessiou  to  the  trust. 

*'  The  Lord  Ordinuy  is  the  more  confirmed  in  this  vie>v.  from 
two  drcumstances— one,  that  the  deed,  especially  as  regarda 
the  constitution  of  tbe  Scotch  trust,  is  expressed  in  apt  teriiia 
of  tbe  Bcolcb  law,  and  that  it  la  not  necessary  for  the  Scotch 
Conrts  to  refer  to  Englinh  law  to  give  a  meaning  to  those  termn, 
so  that  tbe  Court  is  not  driven  to  go  elf^where  for  the  expla- 
nation of  words  which  are  not  immediately  intelligible.  The 
other  is,  that  the  construction  which  would  Ik  put  upon  it  by 
the  Scotch  law,  seems  to  coincide  with  whiOjs  the  plain  Jti- 
ttntion  of  the  tehUttor-llio  Sct^h^^w,  j»^'(Uji@(^gi(^ 
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•tbrlr  hftn'  to  alt  the  traitMR  mprctlrely  and  MTpniHjr, 
woHid  coii4iDiie  the  trimt  In  tl>e  sauie  r<irm,  and  with  the  name 
MtTrfitiftKtii,  as  tlio  teetHtiir  gave  tt  in  Ibi  origiDnI  cunxtitution, 
hoUlitig  it  to  enurtr  to  tha  livir  of  Folkemmet,  and  the  heir  of 
WallhuUfH!,  who,  as  inlierttoni  of  tbosti CKtatviH  miirt  liavu  the 
■auM  tutcreot  in  the  adminlstra^D  ot  the  tnut  with  the  tnu. 
ltt«R  perHonally  called  by  tha  tastator. 

"TheciTcamstaDce,  tbatbenameHthe  mlnlBterof  the  parish 
for  ilw  time  being,  as  a  traetee,  aa  welt  aa  the  vaiioas  provl- 
■idns  for  tiie  majority  acting,  which  applies  in  special  terms, 
not  to  the  trtwteefl  merely  originally  called,  but  to  the  trus- 
l«eii,  their  bein  and  asrigns,  Q«'ce«Mirlly  infer  that  the  testator 
coDtvmplated  the  tnmt  wing  adminiatered  \*y  the  hetn  of  the 
origiBal  tnistees  in  sacceirion,  and  that  nothiDff  was  fbrther 
fion  fak  tIhw  than  the  resnlt  C4inteiided  for  by  toe  purKuuis— 
the  dsTOlation,  namely,  of  the  tnist  upon  one  party  only. 
The  ponuieiii,  lu  the  debate,  contended  that  the  minister  was 
not  osUed  as  a  trustee,  and  stated  verbally,  though  not  upon 
lYCurd,  that  m  it  watt  by  tht  law  of  England,  while  they  seemed 
ttt  adailt  that,  by  some  proceas  or  other,  the  miDiM«r  aaigbt 
have  Iniisted  iu  getting  himself  and  hbt  succsssot*  lain»lnc(id 
into  the  trurt.  But  all  this  is  Just  another  itwtance  of  th«  in- 
extricable diffii-ulttcfl  that  would  arise  fiom  excluding  the  law 
(>l  Scotland  from  a  que»tton  m>  radically  Involving  the  adminl- 
Mtration  of  the  tntsL  The  Lord  Ordluary  cannot  doubt  tljat 
(Ite  minister,  and  his  successor  for  tlie  time  buing,  was  properly 
includeft  in  all  the  securities  and  invbstmeuts  by  the  tnutees. 
The  Reverend  defendei's  predciewor,  lu>leed,  was  a  party  to 
the  proceedings  in  Jamaica  and  before  the  Privy  Council,  and 
paynwnt  was  made  to  him,  among  others,  as  trustee. 

"A  great  nisny  authorities  were  referred  to  on  both  siHcs. 
Both  pnrtifn,  as  l*  usual  in  such  cases,  called  in  the  aid  of  Mr. 
Justice  Story,  particularly  In  his  chapter  relative  to  wills  and 
imtaneDts.  The  Lord  Ordinary  doef  not  think  it  necessary,  in 
the  preieM  case,  to  examine  in  detail  the  doctrines  laid  down 
by  ^tat  anthur  applieable  to  this  great  hmnch  nf  interuatioual 
1mW(  nor  tvcompare  or  wrigh  tlie  conflicting  authorities  of  tlie 
•Hthon  he  refer*  to,  and  ot  muny  others  that  may  be  cited.  He 
will  merely  observe,  that  though  tbe  general  rule  may  be,  that 
ttie  law  of  the  testator's  domicile  shHil  give  the  construction  of 
a  wilt  espeeially  where  it  was  executed  according  <to  the  law  of 
the'eonntry  of  domieilet  ytt  other  ctretimstanoea  raay  bring  in 
the  law  of  another  oountrr,  an>i  mnre  especially  the  law  of  rlie 
place  of  performance.  Mr.  Story,  In  his  479th  section,  3d  edit, 
p.  704.  sums  up  the  deotrine  in  lliese  words : — '  Indeed  it  may 
be  laid  down  as  a  general  rule,  that  wherever  tliere  are  words 
of  sn  smbigwiuB  signifleation,  or  different  significations,  in  dif> 
ferent  countries,  used  in  a  will,  they  are  to  be  interpreted  in  the 
aentie  in  which  Uiey  are  used  in  the  law  of  his  domicile,  with 
which  he  may  be  {Hvanmed  eitlirrtuhe  mosttarailiarortohave 
adcpted.  Sandius  saTs^-Zn  tmhiftM  hae  talatwit  vohmtole  qw- 
tandum  eti-e  cwwetu^ttem  reyiontt,  in  gtia  lettator  vertaiut  esL 
The  same  ntle  has  been  recognized  in  England,  or  rather  it  has 
been  geuemlisetl,  for  it  has  in  effect  been  lield,  that  in  tlie  con- 
struction of  ambigunus  itislrumenls  or  contrscis,  the  place  of 
executing  titem.  ihe  domicile  ot  the  parties, /As  piau  afpaiated 
for  in  tueuHan,  and  otliercircnmsiaiK-es,  are  to  bo  taken  into 
aiMidemiiaii.'  Tills  is  anytliing  but  a  statement  that  llie 
law  of  the  domic-tie  is  exL-lucive;  and  It  humlily  appears  to 
the  Lord  Ordinary,  tlmt  if,  in  sny  case,  the  principle  is  sdmis. 
pible,  of  appealing  to  the  law  of  the  place  of  performance,  the 
Hcotch  law  slwuld  receive  eHect  in  all  qiiestiouf  regarding  the 
Itirm  sa  wdl  as  the  administration  of  a  trust  which  was  to  be 
ifxeentcd  in  Scotland,  uid  tinder  tlie  superintendence  of  lt> 
Courts. 

"  Tliree  English  cawR,  however,  were  referred  to,  which  »epm 
to  hr  ut  importnncp,  ami  genrraily  in  favour  of  the  di'tenderx. 

"Tlieflrnt  Ik,  '  Tlie  I'tovost,  ll»ilieK,&c.ol  Edinburgh,  M^'aiiift 
Aiil>ery,'  dwideil  by  I^ird  Hurdwiekv,  reported  riiurily  in  I 
Ambler's  Bepotia,  pi  9(36,  ii<  these  words: — 'Devise  ol  £3500 
Ktuith  Sen  annnitieK  to  the  plaintiffx,  to  he  applied  lo  tlie  main- 
tenance of  pwtr  labonrera  residing  in  Edinburgh  and  towns  ad- 
jncent — Lord  Hardwicke,  Chsiwelior,  was  of  opinion  lie  could 
not  give  any  directions  as  to  the  dtoiribulion  of  tlw  money  tliat 
U-longed  to  another  jurisdiction, — thnt  is,  to  some  nf  the  courts 
in  Scotland. — and  therefore  directed  thHt  the  annnities  sliould 
be  transferred  to  such  persons  as  tlie  plaintiffs  should  appoint, 
lo  be  applieil  toVw  tnisu  in  tlie  wUL' 

"  The  second  case  Is  that  relative  to  the  Dollar  Institution— 
*11ie  Attomey-Oeneral  against  Lei^ne,'  dei.'jded  in  Chancery 


hy  Lord  Eldon,  June  M,  1818,  SwanMon's  Seporti^TiA.  H.> 
IBI.  In  lliat  case,  the  Master  ot  the  Bolls  liad  appruviid  >J  ■ 
Bclieme  fur  carrying  the  charity  Into  execution,  and  sd  nrdtr 
hud  been  pronounced  conflrmiug  the  Master's  report}  but  Uiit 
onler  betug  appealed  from  on  the  ground  mainly  '  tlist  tin 
Court  never  gave  dlieetions  tor  cHtabllshing  a  charity  in  Scot. 
landf  but  directs  the  money  to  be  paid  lo  the  tmsice^wboiDiiii 
administer  it  according  to  the  law  ot  tiuutlaud,  and  under  tbt 
direction  of  tlie  Court  of  Session,  in  case  it  becomes  neccusQ 
to  resort  to  any  Court  for  direction.'  The  Lord  Chanctllw  re- 
versed the  orders,  so  far  as  they  confirmed  the  Uaster**  leporu,  i 
and  directed  an  execution  of  the  subeme  approved  by  lum,  ob- 
aervlug— •*  1  have  always  understood,  that  where  a  dwty  ii  is 
be  administtred  In  Scotland,  this  Ouiirt  does  nvt  tdu  iula  iu 
own  hands  the  administration.  Tlie  gitt  tteing  for  the  foaDds. 
tion  of  a  Scottish  charity,  is  certainly  itond ;  but  the  Coarb  jo 
Scotland  would  have  to  determine  what  kind  of  school  or  dun;; 
should  be  establiah^' 

"  The  lut  case  is  that  <rf  Emery  v.  Bill,  decided  in  the  BaOi 
Feb.  16S«,  Bussell's  Kep.  vol.  L  pu  lU^ben  tbe  Uisler  of 
the  Bolls,  Lord  Uifibrd.  adopted  and  decided  in  teraii  of  tin 
viewB  of  tlie  petitioners,  wliu  argued,—'  Where  money  ii  1» 
questhcd  for  charitable  purposes  which  are  to  be  esecuted  in 
England,  ttie  Court  secures  the  fund,  and  causes  tbe  ctiinir 
to  be  admiuistered  under  its  own  direction.  But  where  ibe 
charity  ii  to  be  established  out  of  England,  Uie  Court  not  bii- 
iiig  any  jurisdiction  to  administer  tbe  fund,  pays  Uw  mouy  b 
the  persons  whom  the  testator  has  selected  as  the  instrunati 
oi  his  benevolence.  This  was  done  by  I<onl  Hardwicke  io  Tbi 
Provost,  Bailies,  &c.  of  Edinburgh  v.  Aubecy ;  and  the  mim 
juinciple  was  followed  b^  Lord  Eldon  In  The  Attorney-Oeoenl 
t>.  Lepine.  Bis  Lordship  observed,  in  reference  lo  a  caie  li 
Martin  against  PaxKm— '  Here  the  difficulty  which  exiu«J 
than  does  not  arise,  for  if  the  fmid  is  to  be  parted  with,  il  ii 
dear  that  the  petitioners  are  the  persous  entitled  to  have  poi- 
session  of  it.  Upon  tlie  authorities  which  have  been  dted,  tit 
order  may  be  made  fur  the  transfer  of  the  st«ck  to  tbe  sodMp. 
and  for  tlie  payment  of  tbe  dividends,  if  there  ore  any  not  is 
Court,  to  tlie  treasurer.' 

"  Wiih  reference  to  these  authorities,  and  (he  cases  there  » 
ferred  to,  the  Lord  Ordinary  thinks  that  the  law  oC  EaghM 
upon  this  international  question  might  he  quoted  for  IwUtk 
that,  with  rtspect  to  everything  regarding  tbe  ezecniioD 
adminisirstion  of  the  trust,  it  would  refer  to  the  law  rflW 
place  where,  for  tbe  benefit  of  the  place,  the  trust  is  tobeeof 
stituted  and  performed,  and  the  Courts  of  which  alone  caa  ex- 
ercise the  jurisdiction  necesasry  for  its  due  administratioii. 

'*  Butertaiuiug  these  views,  and  holding  that  all  the  def(o&n 
are  legally  trustees,  the  Lord  Ordlusi^r  considers  the  actios  to 
be  clearly  groundless  ou  its  merits.  Be  need  notconsidw  tk 
effect  either  of  the  bankruptcy  an;l  absence  of  Mr.  Alexsad? 
Marjoribanks,  or  the  incapacity  wlilolt  must  prevent  bir  VQ' 
iiam  Baillic  from  now  acting.  There  Is  ulnirly  an 
existing  trost— even  excluding  Sir  William  BMillie~-in  tnutan 
against  whose  qualification  to  act  no  objection  is  takem  Tik 
investment  In  railway  slock  i^pears  in  Itself  to  the  Lord  0^ 
dinary  to  be  very  objecUonabU ;  but  tbe  present  actkni  i>  svi 
brought  to  redress  this  or  any  particular  iict  pf  tuU-jdaBsit- 
tratiou.  The  generui  investments  of  tbe  trust'tfnnib  do  out 
seem  questioned,  nor  is  it  alleged  tliat  theyare'ailidliadBDgtir; 
but,  at  any  rate,  all  the  conclusions  of  thu  action  iVfe  fooudoi 
on  the  erroneous  position,  that  the  iruiit  is  luiv  ret^  ezf^ 
aively  in  the  person  ot  Mr.  Maijoriboulu  of  Miujc^HwikSi'' 

Tbo  pnTBaoB  tedaimed. 

/.i>rd  PrfiiAnl  ^-Tb'u  case  raises  a  point  of  oapli^lfniii 
nicety,  and  1  Imvc  lelt,  and  still  feel,  a  good  deal  (jf  wSwy* 
rfg^rd  to  it.  I  was  nt  first  a  gu<Kl  deal  disposed  to.go  skaf 
Mitli  the  aoiumvnt  of  the  pursuera.  The  deed  is,  n^ksM 
doubt,  an  Englisit,  or  rather  a  Jamaica  deed,  and  I  ttdnk  tbst  is 
anything  we  do  at  present,  we  are  not  entitled  to  assania  Ik* 
Englisli  law  as  oUierwise  than  it  is  put  by  tbe  piirsiicn!r!Mi& 
to  say,  that  it  this  deeil  came  to  be  interpreted  in  SogM^tk 
construction  would  be  as  put  by  the  pursuers.  If  v<Lll>tf 
doubt  on  tliat  point,  ilie  first  thing  would  he  to  have  wiw*' 
inquired  inta  But  I  uiiilerBtand  it  in  not  seriously  f^^mlffl  jff 
the  defender,  and,  therefore,  as  X  liave  said,  I  Lhio^  t||ft{fWff* 
are  entitled  to  have  it  assumed.'  How  the  Engt^lMT^MIN' 
explicate  tin  case  ol  a  bequest  in^rpetuity  faT,^AM#| 
purp..«,  to  trustee..  ij^dt^^M^ige^egp^nj^^^ 
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flTbi-t  the  dliectisns  as  to  ^  ulthmte  tnuiagement  of  the 
trust,  eonsistently  wWh  (he  wor'ii  In  this  deed,  if  thete  wordi 
nre  to  apply  to  the  swxenon  of,  as  wHI  at  to  the  tirffrinal  trnt- 
leef>— I  do  not  know,  fer  I  cannot  tee  my  way  to  giving  any 
anch  eflbct  tOkthese  words  nn  that  pleaded,  tn  the  way  In  which 
I  read  them.  In  the  way  I  read  tlie  will,  I  think  it  contains  the 
whole  three  elements  laM  down  by  Mr.  Bell  as  being  oontained 
f  n  It.  I  think  this  was  Intended  to  be  a  pemument  irast ;  that 
it  was  to  be  carried  on  by  certain  tmstees  within  Scotland,  and 
tfast  the  mfulBter  of  Bathgate  for  the  time  being  was  to  be  one 
of  them.  But  the  question  for  as  la,  wliether,  in  regard  to  that 
part  of  the  trust-deed  which  stHtea  who  are  to  be  the  parties 
to  the  troA,  we  are  to  refer  to  Rnglish  law.  The  trust  c(>o- 
■ista  of  tivo  parts.  There  are,  first,  certain  parties  who  are 
to  receive  payment  of  this  bequest,  and  to  ereut  the  school  t 
and  tbe  aMond  part  of  the  trost  Is  for  c»rrrying  on  the  per- 
petaal  government  and  management  of  the  school.  Then 
aasninii^,  as  to  the  first  part  of  tbe  trust,  that  the  party 
who  ia  to  receive  and  Invest  this  fond  on  the  failure  of  the 
persons  named,  wotild  be  the  heir  of  tite  last  surriTor  of  them, 
that  does  not  solve  the  question,  who  are  tbe  panics  to  have 
tlie  goveniment  of  the  auioot  afterwards.  Tbe  lesning  of  roy 
opinioi^  thougii  I  have  some  difficulty,  is  to  this,  that  in  regaid 
to  all  the  latter  pnrt  of  tbe  tms^in  regard  to  the  government 
nnd  management  of  the  school  after  the  money  has  been  re- 
ceived and  applied  to  the  erection  of  the  school — the  law  of 
Scotland  was  to  regulate  the  Inquiry  Into  any  matter  that  comes 
withla  that  put  of  this  trust,  and,  on  that  view,  I  am  inclined  to 
concm  in  tbe  resnlt  to  which  tbe  Lord  Ordinary  has  arrived. 
I  have  aome  doabt  as  to  some  of  the  steps  of  his  Lordship's 
reasoning,  and  I  think  that  some  of  the  authorities  quoted  by 
Ills  Lordship  refer  to  other  matters.  But  I  think  there  are 
two  parts  In  this  deed,  and  that  the  law  of  Scotland  must 
rcgnlate  the  second  part.  It  must  certainly  r^olate  tbe  ques- 
tion, who  are  the  heirs  of  the  last  snrvlvor.  There  is  much  in 
t^e  remark  of  the  I<ord  Ordinary,  as  to  what  would  have  been 
tbe  eflfeot  if  there  had  been  no  law  of  primc^niture  in  England. 
For,  aasnming  the  trust  to  vest  in  Maijoribanks  as  sole  trustee, 
it  would  be  an  extraordinary  result,  that  while  his  eldest  son 
succeeded  alone  to  the  estate  in  respect  of  being  proprietor, 
"hii  whole  family,  at  heift,'  should  be  called  to  the  trust,  since, 
by  the  law  of  the  testator's  domldie,  his  whole  family  w»re  bis 
heirs.  But,  then,  if  it  is  to  be  decided  by  the  law  of  Scotland 
who  are  the  heirs,  it  must  be  decided  by  the  same  law  who  are 
the  assigns.  I  ccmcnr,  therefore.  In  ttie  result  to  which  the 
Ijord  Ordinary  has  come,  but  not  in  all  his  argument. 

Lord  I^iMerton. — I  concur.  I  have  had  great  difficulty,  and 
-was  at  first  much  moved  by  tbe  argument  of  the  Dean ;  but 
I  Iiave,  on  the  whole,  come  to  the  opinion,  Umt  the  view  of 
the  Lord  Ordinary  is  sound.  The  other,  though  very  pluu- 
•iUe  In  tlieory,  would  lead  to  the  most  seriotis  consequences,  of 
a  nature  we  are  not  prepared  fur.  This  is  a  trust  of  a  vrry 
peculiar  kind.  Tlie  locality  of  the  trust  Is  fixed  beyond  dis- 
pute in  Scotland,  and  it  must,  therefore,  fh)m  its  very  nature, 
'be  alwsiira  subject  to  the  Jurisdiction  of  the  Judges  of  Scot- 
land. That  is  not  disputed-  From  the  locality  of  the  trust 
being  In  Scotland,  the  jurisdiction  of  Scotland  is  the  only 
jurisdiction  applicable,  and  any  question  arising  with  reference 
to  the  truA>  must  always  be  brought  before  the  Courts  of 
Scotland.  That  t«ke«  this  case  quite  out  of  the  ordinary 
cases  of  English  wills,  because  in  tliem  there  Is  no  localiza- 
tion.  Englisli  wills  deal  with  moveables  which  have  no  local 
situation,  and,  In  such  cases,  it  is  fair  enough  to  say,  that  we 
must  go  to  the  construction  given  by  the  law  of  the  country 
in  which  tbe  deed  is  made.    Ttutt,  it  may  be  said,  is  to  l>e 

ftresnmed  to  have  hem  tbe  law  by  which  It  was  the  testator's 
iitention  that  his  deed  sliouid  be  regulated.  But  that  rule  will 
cot  apply  to  the  case  of  localieatlon  of  the  trust  In  a  country 
different  from  that  of  the  domicile  of  tlie  truster.  Where  a 
person  locates  his  trust  in  a  particular  country,  he  most  be  pre- 
Bunied  tn  have  had  the  law  of  that  country  In  view  when  he 
executed  his  trust.  I  concur  in  the  remark  as  to  tlte  supposed 
case  «f  tliere  being  no  law  of  primogeniture  in  tbe  country  of 
the  truster's  domicile.  In  such  a  case,  if  there  had  been  a  pro- 
vlMitm  to  bny  land  in  Scotland,  the  line  of  succession  to  that 
iitnd  must  have  been  regulated  by  the  taw  of  Scotland,  and  not 
by  tliat  law  which  brought  in  the  whole  family  as  heirs.  In  such 
n  unse,  the  testator  must  be  held  to  have  had  in  view  the  line  of 
descent  In  the  country  in  which  his  trust  is  situated.  Here  he 
ittiA  be  held  to  have  ntlsSed  himself  as  to  the  law  of  Scotland, 


as.  lb  the  common  case,  be  would  be  prenmed  to  bav*  acqnslnied 
himself  with  the  Elullsh  law  of  soeoesrion ;  and  we  nrasi,  there* 
fore,  hold  the  law  of  Scotland  to  rule.  What  might  have  b«wn 
the  case  if  the  question  had  arisen  before  the  money  was  puid 
over,  some  of  ttie  trustees  having  predeceased,  is  a  di&eivitt 
question.  But  if  I  were  to  settle  it  according  to  the  strict 
principle  of  international  law,  I  sbonid  bold  that  the  £nf;lish 
Courts  would  have  been  booud  to  derade  aeoording  to  the  law  of 
Scotland,  and  the  argument  would  have  been,  Uiat  If  the  ques- 
tion had  not  arisen  nntil  after  the  money  bad  been  applied,  the 
law  of  Scotland  would  have  ruled,  and,  therefioei  the  same  law 
must  apiriy  though  tbe  question  arose  t>ef6re  the  money  had 
been  paid  over.  But  we  need  not  go  into  that  mMter.  Tbe 
safest  view  is  that  of  the  Lord  Ordinary.  If  we  do  mot  take 
that  view,  we  ahidl  be  led  Into  a  much  wider  fleU  than  tbe  par- 
ties have  any  idea  of.  If  we  are  to  refer  to  the  law  of  Janaiea 
in  the  matter  now  before  us,  why  not  also  In  other  matters,  oa 
to  the  powers  and  adniintittration  of  the  trustees  {  and  i^  by  the 
Jamaica  law,  the  powers  of  tmstees  are  limited  in  any  parttcu- 
lar  way,  the  argument  would  be,  that  we  must  consider  tlie 
powers  of  these  trustees  as  limited  In  terms  of  the  law  of 
Jamaica.  I  do  not  throw  the  matter  of  npediency  out  of  view, 
ami,  on  tlie  whole,  I  think  the  Lord  Ordinary  right.  If  the 
appointment  of  the  tmstees  is  to  be  i^latad  I9  tbe  law  id* 
Jamaica,  t  do  not  see  why  tbelr  powers  also  are  not  to  be  regu- 
lated by  the  same  law. 

Lord  Omtinghame. — The  present  appears  to  me  to  be  a  case  of 
great  and  geiieral  importance.  Tbe  dispersion  of  tlw  sons  uf 
Scotland  over  distant  lands,  Is  proverbial ;  and  there  have  bren 
many  liberal  and  pious  natives  who  have  prospered  in  foreign 
countries,  and  have  earlier  and  later  left  fbnds  in  trust  for  ohari- 
tableand  educational  purposes,  to  parlabM  In  most  ut  ttie  oomtlea 
of  the  kingdom.  Tlie  singular  plea  now  set  up  by  the  pursuers, 
I  believe  for  the  first  time,  would  probably  aflect  tlie  constitution 
and  right  working  of  these  valuable  iustitutions.  Surely  they 
ought  not  to  be  put  to  hazard  except  on  elearand  urgent  gvounds. 
I  <£>  not  tbink  these  have  been  made  out  in  tbe  present  casA 

The  pursuers'  plea  is  now  restrleted  to  this  single  pntpositlwn, 
that  the  settlement  of  the  thister  being  made  in  Jamaioa,  by 
a  party  domiciled  there,  bis  beqaeets  to  Individuida  and  ti>vtr 
Ann,  called  by  that  deseripttofl,  most  be  interpreted,  quoMd  tho 
title  to  take,  both  00  the  daims  of  the  first  legatee,  <aiul,  as 
I  understand  tiie  propoeltien,  as  to  every  snbstilute  in  hII 
time  coming),  accotding  to  the  deflnitiiin  of  tin  term,  in  J«> 
motoo,  although  tbe  trust,  when  aciaally  in  operation,  must, 
in  otiier  respects,  be  administerfd  t^the  Scotch  Courts,  atid 
amenaUe  dafitturo  to  their  jurisdiction.  This  seems  to  be  a 
very  peculiar  and  strange  sort  of  argument )  and  I  have  em- 
ployed the  short  time  we  have  bad  during  these  busy  sit- 
tings, in  endeavouring  to  trace  what  Mr.  Buyle,  the  latest 
writer  on  trusts  in  England,  says  on  the  subjject,  but  can 
find  no  authority  fn  bia  book,  or  anywhere  else,  to  support 
the  pursuers*  plea;  and  1  must,  as  at  present  advised,  ttukl 
it  to  he  as  groondlen  as  it  is  novel.  But  I  do  not  rest  my 
opinion  on  that  assuinptiun,  as  it  Is  unnecessary,  this  not  being 
a  qnesiion  as  to  tiie  first  payment  or  rovertance  to  the  legatees, 
but  as  to  the  endurance  and  ciimpositioii  ot  the  trust,  long 
after  its  establishment  I  shall  only  remark,  that  if  llie  htw  of 
Jamaica  or  Enj^and  stood  as  the  pursuera  olted,  It  would  fid- 
low  that  this  Important  trust,  with  many  others  In  ^tiilm- 
terms,  was  so  constituted  as  to  lead  to  their  frustratluii  and 
extinction  at  an  early  period  after  their  estaltlishment.  Tlte 
pursuera  njy,  that  in  En)(li»ih  practice  a  devise  to  the  inoutobeitl 
of  n  phHsIi  /or  (he  time  heinif,  means  only  the  functionary  in 
office  at  tlie  tirst  vesting  of  the  trust— and  that  a  trust  to 
five  Scotch  heritoni  and  their  "  heirs  and  assignees,"  gire^  a 
right  of  exclusion  and  monopoly  to  the  heir  of  tAs  but  mr- 
vivor  only.  I  can  find  no  such  doctrine  in  any  Gtiglish  IiooKm. 
and  belivve  it  to  be  utterly  nt  vntance  with  the  law  itml 
prttctlcc  of  Scotland,  in  the  case  tiS  all  siibsiiting  trusts,  hii- 
vient  ami  modern. 

J  am  disposed,  however,  to  think,  that  we  have  little  tn  r^nvt 
from  the  want  of  this  exidanatioii  by  aatbors,  firom  tlie  opinion 
of  a  distinguished  lawyer  (Sir  John  BomHly)^  nuw-n  Judge  in 
high  station,  n-cLMiily  laid  before  thia  Court  in  the  ca»e  of 
Thornton,  I8U1  IX-ceniber  1851.  In  that  case,  a  will  executed 
ill  a  colony  Ht)niii(l  suhji-ct  10  English  law,  bnt  intended  chiffiy 
to  secure  provisions  payalde  in  Scotland,  was  obgected  to,  KkIi 
Hs  irregularly  execiileti  and  ambiguously  euiressedi  supposing 
it  to  be  valid  in  point  of  form,  i^^if^  g^r<0<^<@QF@*'' 
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hy  dwire  of  the  Lord  Ordinaiy,  wat  laid  before  Sir  John 
RomiUy,  then  at  the  bar,  who  first  gave  an  opinioo  as  to  the 
forni  of  execution  and  legal  import  of  tlie  will,  snppoaing  it  to 
be  Talld.  Having  pronoanued  tlie  will  riglitlj  eseenttHl  in 
form,  A  tecond  case  was  laid  before  btm  to  asi^rtain  if  the 
Scotch  Court  were  not  entitled  to  interprrt  tlic  will,  when  dis- 
putes arone  as  to  ita  import,  in  their  own  forum;  and  to  the 
latter  inqniry,  the  learned  counsel  returned  the  tbllowinf^  an- 
ewer : — **  In  answer  to  the  Lord  Ordinary's  question,  I  have  no 
lieaitation  or  doubt  in  expressing  mj  opinion,  that  the  import 
or  Construction  of  the  will  is  not  purely  or  exclaaively  a  ques- 
tion of  Engliah  law— that  it  does  not  depend  on  any  tevlmical 
rale  of  English  practice — but  that  it  is  a  question  on  which  the 
JudRe  of  any  Court  conversant  with  the  Ifttigoage  in  which  the 
will  is  written.  Is  entitled  and  bound  to  ^re  his  judgment, 
according  to  hia  nndflratanding,  and  the  jAtAn  Interpretation  of 
the  words  used." 

The  minority  of  the  Coort  fpiTe  effect  to  these  Tiewa,  and. 
according  to  the  report,  found  "that  the  constmction  of  ihe 
will  adopted  by  English  conniel  mu  not  ftuufi'ay  on  Mi  Court, 
and  that  thej  were  enUtlod  and  bound  to  constrnd  it  tliera- 
selves." 

That  doctrine,  I  think,  equally  roles  the  present  ease.  Ao> 
cordingly,  I  have  a  strong  impression  that  this  question  is 
settled  in  the  every<day  practice  nf  the  law  in  analogous  caaen, 
one  of  which  has  been  hinted  at  by  Lord  Fallerton.  Take  tlie 
venr  oommon  example  of  a  legacy  left  by  a  nntire  of  Scotland, 
or  foreign  party  domeiled  abroad.  Wlien  a  fund  is  for  in- 
Testmeut  in  Scotland,  and  payable  dt  fuluro  to  a  legatee  resident 
there,  (e.  g.  in  liferent),  and  to  his  heirs  and  executors  in  fee,  has 
there  erer  been  a  dnobt,  that  that  bequest,  if  the  fund  be  heri- 
table went  to  the  heir  under  the  Scotch  law,  or,  if  moTeable,  to 
the  Scotch  executors?  In  the  latter  case,  could  the  cliildren 
of  parties  deceasing;  clidm  an  equality  wiMi  turrlTing  colla- 
terals of  neorsr  degree — or  cnntd  half-blood  cUim  an  equally 
with  full  blood — becnnse  that  ti  the  law  of  England?  The 
answer  would  be  obvious,  that  where  a  tentator  settled  a  sum 
on  beneficiaries  domeited  Id  Scotland,  and  their  heirs  and  exe- 
cutors, he  meant  the  functionaries  entitled  to  that  office  by 
the  law  of  the  country  tehet  tAe/uad  wat  appointed  to  be  invaied; 
and  it  is  supposed  that  many  thousand  beqnesta  have  been 
distriboted  on  that  principle.  Tho  analogy  dtilnciUe  from 
that  practice,  appears  of  itself  to  go  far  to  settle  the  present 
question. 

Lord  Ivory. — T  concur.  This  is  a  cane  turning  on  a  branch 
of  the  law  in  which  one  may  find  authorities  to  support  almost 
any  conclusion  at  which  one  wishes  to  arrive.  It  is  in  vain 
to  look  among  tlie  writers  on  international  taw  for  any  very 
apecifle  rules  on  such  a  iwint;  nill  there  are  principles  by 
which  Cuarts  have  always  been  guided,  and  we  are  bound,  in 
accordance  with  them,  to  take  the  sAfi>Bt  ci>urse  we  can.  I  am 
not  quite  satisfied  with  the  tteps  by  which  we  arrive  at  our 
conclusion,  but  I  do  not  see  my  way  to  any  other  or  better, 
and  therefore  I  concur.  One  rule  of  settled  appluation  as  to 
the  interpretation  of  a  deed,  ts.  that  that  is  to  be  ruled  by  the 
iex  hxi  eontradm.  And  so  generally  almost  all  the  anthMitiee 
say  that  the  construction  and  execution  are  to  be  decided  by 
the  same  law.  But  tlien  the  rule  is  generally  laid  down  as 
applicable  only  to  the  simple  case  where  the  execution  is  to  be 
«R  loeo  eontraehu.  Where  the  execution  of  the  trust  is  to  be 
carried  out  In  a  different  country,  there  is  another  rule;  and 
there,  in  regard  to  the  qneaiion  oT  intentlont  very  much  is  to  be 
gathered  from  the  Ux  exfctOionii,  and  every  other  clrcutnstanue 
bearing  on  thequeftionnf  intention.  In  this  way,  the  question 
is  not  a  simple,  but  a  mixed  one.  In  the  case  of  contracts,  the 
lex  iobitionis,  as  much  as  the  lex  coatractut,  is  taken  into  view.  If 
delivenr  or  psyment  is  to  be  n:a(le  in  a  particular  place,  it  is  to 
be  made  according  to  the  measure  ot  weight,  or  in  the  money, 
and  with  the  interest  of  the  loan  tolmtionu.  So  also  in  the  case 
of  a  marriage  contracted  abroad,  llie  law  of  the  place  of  mar-  . 
riage  is  hehl  to  regulate  the  condtitutiDn  of  ilie  mnrrijtge.  but  the 
legal  resnlls  nre  regulated  by  the  lnw  of  the  country  in  *  hioh  the 
piirties  are  r^omiciled.  That  was  the  principle  followed  out  in 
the  case  ofHogg,  where,  the  marriftge  being  English,  the  rigliia 
of  the  parties  would  have  been  very  different  if  tliey  had  re- 
mained in  England ;  but  they  came  to  Scotland,  and  the  widow 
and  children  were  fbund  entitled  to  their  legal  rights  according  ; 
iu  tlie  law  of  Scotland.  The  moment  it  appears  that  the  doed 
4h  mit  to  be  executed  in  the  (»>antry  in  which  it  is  made,  we 
<ire  out  ot  the  simplicity  of  the  rules,  and  must  just  reconcile 


them  aa  we  may.  l^ere  is  no  more  remoa  why  the  dnd 
should  be  construed  exclusively  by  the  law  of  the  conntrf 
where  it  was  made,  than  by  that  of  the  country  where  it  u  to 
be  fulfilled.  In  the  present  case,  I  think  it  a  very  hnponani 
element  of  consideratinn,  tliat  the  country  wiiere  the  tnstisis 
be  executed,  where  the  trustees  are  selected,  and  under  tbe  juii*. 
diction  of  the  courts  of  which  the  trust  is  to  be  carried  on  it 
Scotland.  All  this  sliews  ttiat  the  truster  intended  oothine 
more  to  be  regulated  by  the  law  of  tbe  place  where  his  deed 
wak  made,  tlian  to  have  the  niacbioery  of  the  trast  mi  is 
motion;  but,  tiiat  once  dtiu^  tlie  carrying  on  of  the  inut  su 
to  be  regulated  by  the  law  of  Ihe  country  in  which  it  km 
placed.  Here,  therefore,  it  Is  Important  that  no  part  ih^ 
trust  is  to  be  executed  in  Jamaica.  Everything  absat  iIk 
trust  is  Scottish,  except  tlie  nomination  ot  Jamaiw  eaeeaton, 
who  are  to  hand  over  tlie  funds  to  the  Scots  trusteea.  Ttw 
truster  is  a  native  of  Sc'itland;  that  country  is  ttte  reaideiKe  of 
Ills  relatives :  it  is  to  be  the  sire  of  the  pniposed  charityr~>nd 
the  trustees  are  Scotsmen.  Nor  is  it  a  trust  for  tbe  diatribtt- 
tion  merely  of  a  moveable  fund ;  on  the  contrary,  a  adteol  is  lo 
be  erected,  which  will  be  an  heritable  sabj«jct,  and,'as  a  charitf, 
it  is  to  be  wholly  Scots.  In  these  circunistanoes,  the  quesiioB 
of  transmiisiun  would  seem  one  to  be  roguUted  by  the  las  uT 
the  country  in  which  the  transmission  tHkes  place.  If  pa 
give  to  a  person  in  Scotland,  and  '  his  heir,'  who  ia  his  bsir  Im 
the  perfoii  whom  ibi-  law  of  bis  own  cuuntry  recogniaesai  \m 
heir?  Acconliiigly,  that  ia  the  strongest  proof  that  tbe  mle 
is  not  Invariable  that  the  lex  iocs  contraettu  is  to  retttib!i;. 
With  regard  to  the  wry  manner  in  which  the  queation  is  to  be 
solved,  what  ix  it  the  Court  are  called  on  to  do?  If  thetn4 
hits  lapsed,  as  it  is  said  to  hare  done,  who  is  it  that  makes  iIn 
Court  of  Scotland  the  trustee,  and  ^ves  a  power  to  appaoti 
judicial  factor  t  The  moment  this  Court  is  called  on  to  iuter' 
fore,  it  ia  as  trmteca,-  and,  bring  a  Sonta  Court,  it  oau  oolj  be 
as  Seota  trustees  that  they  Interfere*  Then,  look  to  the  lem 
of  the  deed.  Tlie  wlioie  question  always  comes  ultiuatetj te 
this,  what  was  the  intention  of  tiie  truster  1  It  Is  said  tte 
we  are  to  construe  tlie  will  according  to  a  law  by  wlii<^  ila 
heir  of  the  last  survivor  only  would  succeed  to  the  vbuk 
trust.  Hiat  is  dearly  in  tbe  face  of  the  expressed  intemi^ 
that  the  minister  fur  tim  time  being  ahall  Blvsys  be  a  man 
Again  I  say,  it  is  very  difflmilt  to  hold  that  the  testator  mem 
that  the  trust  should  be  under  such  a  law.  Of  course,  if  tts 
intentitin  were  clear,  we  should  be  out  of  the  question  of  b* 
altogether.  On  these  views,  1  incline  to  go  along  with  joo' 
Lordship.  I  think  tbe  argument  in  support  of  the  view,  th^i 
we  are  not  t«>  go  along  with  tbe  law  of  finglutd,  is  tbii,  tlui 
we  are  dealing,  not  with  a  almple  tnittament  of  disirilntliB. 
but  with  a  mixed  deed,  which  contemplates  the  admlnistraUa 
of  a  permanent  trust  within  Scotland. 

Lord  Ordinary,  Rulherfurd— /td.  Dean  of  Facultj- (In|rlii> 
I^ig'*"  i  Wothtrspoon  and  Msclc,  P.S,C.  At/entx.—Alt.  Bci 
Young;  Walter  Uorsbuigh,  W.S.  ..l^tt.-CW.O.T.) 


1st  AprU  1853. 

FiBST  IHTHtM. 

The  Rev.  Donald  Cameron,  Pursuer,  v.  Kweh  M.«- 
PHEBHON  <fe  others,  Z>«/enrfers— (Locality  of  Laggan  ) 

Teindx — Vdluutinn — Uerree,  Coiti>iructinn  nf — Held, 
a  decree  of  valuation  of  teindt  dated  at  MST,  the  prepafr4 
tlata  and  tchtme  embodied  la  the  txtrati,  teere  lie  awnvf  tf 
the  MubjrclB  va/ued,  notwUhrtandiag  more  eomprehtndttwM 
uttd  in  the  interlocutor  on.  which  the  extract  fiToeeedtd~-wi 
therefore  that  the fort»l  oj  S,  speiiaUy  set  forth  in  the  *«•«««. 
6m/  omitted  from  the  prepared  ntate  and  schtme  emboilird  « 
the  ertrucl,  wat  held  a»  nut  valued,  although  the  iKieritni^ 
on  which  the  extract  proceeded,  reftrred  in  t/eneraltermtQ^ 
whale  landu  lihelled.  Qiiemioii,  I.  Whe'her  the  tlecret  wot* 
be  held  a»  setting  forth  the  value  of  the  Jorett  vf  B  t*  lU^^ 
2.  Whether,  if  it  'had  bnn  in  lAow  (erMs,  that  mmU  km 
been  a  valuation  f 

This  was  a  process  of  augmentation  and  localiljy**  *^ 
instance  of  tbe  mitiieter  of  the  parish  of  La^&a  Hffi^ 
the  heritors. 

The  stipend  aivarded  to  Ihei^vM^t^jf^T^  iiidi''* 

*^  Digitized  by  v3CjOv1c  . 
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of  dctiul— half  meal,  half  bear.  The  olerk  prepared  an 
iDterim  scheme,  in  which  he  reported  a  deficiency  in  the 
&n  tandB  of  the  parish  to  the  exteut  of  19  bolls  1  peck 
of  maH,  and  19  bolls  1  peck  of  barley.  Id  the  scheme 
lie  had  not  included  the  teinds  of  the  forest  of  Benalder, 
belonjriug  to  Ewen  Macpherson ;  and  if  these  teinds  had 
been  ineloded,  there  would  have  been  no  deficiency. 
■Rie  minister  objected  to  the  scheme  in  respect  of  this 
omisaioo. 

Macpherson  maintained  that  the  teinds  of  Benalder 
hi  been  formerly  valued  in  a  decree  of  valuation  pro- 
DDiiDced  in  1 7o7;  and  that  they  could  not  therefore  now 
be  conindered  as  free  teind  liable  to  be  localled  upon  for 

sipend. 

The  question  thus  aroae  between  the  minister  and 
'Vtcpberaon,  whether  the  decree  of  valuation  of  17u7 
£d  or  did  not  bolude  the  forest  of  Benalder. 

The  process  of  valuation  in  which  that  decree  was 
prwiouncocljwas  raised  at  the  instance  of  the  then  Duke  of 
tiordon,  who  was  at  that  time  proprietor  of  the  lands. 
The  snramons  set  forth,  that  the  Duke  was  owner  of  lands 
in  the  parishes  of  Laggan,  Kingnssie,  and  Alvie.  The 
lands  were  specifically  set  forth  by  name,  and  the  enu- 
meration coQoluded  with — 

"  Die  fom;ta  of  j^denoch  after  mentioned, — ^viz.  forertof  Bun. 
Mi-T,  fitr^-st  of  Dmmocbter,  forest  of  Ooiok,  and  fbraat  of 

Olenfeshis" 

Evidence  was  taken  as  to  the  rental  of  the  whole  of 
tne  hads  libelled.  Among  others,  the  following  depo- 
sitim  ns  taken : — 

"lim,  Jamex  Qonloa,  tacksman  of  Baicli,  bead-officer  to  the 
puke  Gordon,  in  Badenocb,  Mng  iDterrt^ted,  What  the  threo 
£ire$b  of  Beiiauler,  Qanich,  and  Uleufiahie  pnid  to  the  Duke 
jearly  f-Dtpoovd.  Th»t  they  pwid  no  rent,  iind  that  nil  the 
iKknowlodgmeiib  bia  Qrace  bad  for  them  at  any  time  before 
tiiiii,  in  as  &.r  hh  he  could  hear  from  hin  ptedecenotB,  or  since 
m  inAag  ibe  Duke's  offii-er,  which  woi  much  more  than  seven 
\<^arg  past,  was  only  deer,  when  the  family  had  occasion  for 
il)i-m  iu  the  season  ;  and  gave  as  his  catwe  of  knowludgc,  that, 
i'<  the  coiirde  of  liix  ofHee,  he  always  from  time  to  time  vtae  tbo 
[traon  wlio  advertiiii'd  to  kill  the  deer,  and  order  thetu  from 
itict-ouDtty  to  Uordon  Castle,  or  where  ibe  Duke  wanted  them 
/>  bu  Seat  from  the  different  forestn," 

A  achemo  and  state  of  valuation  was  prepared,  in  which 
t  liat  of  the  lands  belonging  to  the  Duke  in  the  parish 
)t  Laggan,  was  set  forth,  the  rental  effeiring  to  each 
wing  separately  stated.  The  forest  of  Benalder  did  uut 
ppear  in  the  list.  The  sum  of  rentals  was  stated  at 
G27tiU:  17:4  Scots.  Avizandum  having  been  made 
0  the  Court,  the  following  interlocutor  was  written  out 
nd  signed  oa  the  back  of  the  scheme  of  valuation : — 

"EditJturgh,  23d  FeOruar^^  1757.— The  Loidi  haviag  advised 
lie  depoHitiuiut  of  the  wi'inesMM,  prepared  stute,  and  within 
i:licme,  they  find  and  dechire  tlio  just  worth  imd  eonatunt 
'iirly  avuil  of  the  purauer'it  lands  libelled,  in  ettjck  and  teind, 
iir<«mjige  and  viearage,  to  be  now,  anil  in  all  liose  coining,  the 
articular  sums  of  money  following, — viz.  tlie  rent,  stock  and 

^iu'l,  of  his  lands  iu  tlie  parish  of  Alvie,  &c  Item,  the 

:nt.  stock  and  teind,  of  his  lands  in  the  parish  of  LsgKaa. 
i'K  :  1 7 : 4.  Scots  iiuHiey,  tlie  fifth  part  wliereo^  being  £558 : 
}i.  »i.  tnouey  foreiwiid,  tliey  d^^lutt:  lo  be  teind,  parsonuge  and 
icarage;  iind  tiio  rem,  stock  and  teind,  of  bis  lands  in  the 

iriah  of  Kinguiwie,  &c  And  detjern  in  the  valuation 

xordingiy." 

The  extracted  judgment  proceeding  on  this  iaterlocu- 
>r,  set  forth  at  length  the  snmmonsj  the  proof,  and  the 

;heme  of  valuation. 

ft  WM  not  denied  that  the  forest  of  Benalder  was  now 
teindablc  aabject. 


The  minister  pleaded — 1.  The  lands  to  which  the  ob- 
jections applied  being  unvalued  and  teiodable^  the  scheme 
of  locality  reported  by  the  clerk  was  objectionable,  inas- 
much as  it  did  not  include  the  teinds  of  those  lands  ac- 
cording to  their  just  avail,  as  freo  teinds  liable  to  be 
localled  on  for  stipend.  2.  The  decree  of  valuation 
1757  did  not  include  the  subjects  in  question,  and 
the  surrender  by  the  respondent  of  the  valued  teind 
contained  in  the  decree,  could  not  therefore  be  any 
bar  to  the  teind  of  those  subjects  being  included  iu  tho 
scheme  of  locality. 

Alacpherson  pleaded — 1.  The  question  was  to  be  de- 
termined, in  hoe  statu  at  least,  by  the  words  of  the  final 
decree,  authenticated  by  the'  Lord  President's  subscrip- 
tion, and  not  by  the  extract  founded  on  by  the  objector. 
2.  The  extent  of  the  valnaUon  ought  to  be  determined  ' 
by  the  words  of  the  decree,  in  their  plain  meaning,  with- 
out reference  to  extraneous  documents.  3.  In  tho  pre- 
sent case,  the  final  decree  was  co-extenare  with  the  con< 
elusions  of  the  summons,  and  embraced  the  lands  libelled, 
which  means  the  lands  set  forth  in  the  summons.  4. 
The  forest  of  Benalder,  and  the  other  forests  within  the 
lordship  of  Gadeooch,  were  expressly  libelled  in  the 
summons,  and  were  therefore  embraced  by  the  decree. 

The  Lord  Onlinary,  on  13th  Feb.  1846,  pronounced 
the  following  interlocutor: — 

"  Finds  that  the  forest  of  Benalder  cannot  be  held  as  valued, 
except  in  ho  far  us  any  part  of  it  can  be  shewD  to  be  ioeludtid 
in  the  scheme  referred  to  in  tbe  decree  of  valuation,  aud  re- 
serves the  question  of  expenses." 

Macpherson  reclaimed,  and  prayed  the  Court — 
"  to  recal  the  said  interlocutor,  repel  tUe  purtiuer'a  ohjections 
to  the  Bchvuie  of  locality,  and  find  tbe  reclaimer  entitled  Lo 
expenses ;  ur  to  do  utUerwise,"  &c. 

At  advimng  on  1st  December  1846,  the. parties  were 
appointed  to  give  in  minutes  of  debate. 

The  following  passage  is  taken  from  the  defenders' 
minute : — 

>'  It  is  proper  here  to  observe,  that  a  question  precisely  siroilnr 
to'  the  present,  arose  some  yeats  ago  in  tbe  parish  of  KingUHsie. 
The  same  decree  of  valuation  of  1757  formed  Ihu  bauis  of  the 
contention.  Tho  point  was  exactly  the  same,  matatia  mutandU^ 
tbe  parish  of  Lanan  being  substituted  for  that  of  Kingustiie, 
and  tbe  forest  of  uaick  for  that  of  Benalder.  No  etrcumstance 
of  difference  can  be  devised  or  suggested  between  tbe  two 
cases.  The  queatiou  arose  in  the  shape  of  objections  Iiy  tbe 
minister  of  Kingussie  against  tbe  scheme  of  the  proven  rental^ 
which  gave  a  teind  iosutficient  to  satisfy  hla  augmentation. 
1  hese  were  resisted  on  the  ground,  that  tbe  forest  of  QiUck  waa 
included  in  the  valuation  of  1767.  Tbe  interlocutor  of  the 
Lord  Onlinary  (Fullertoo),  which  was  acquiesced  in,  was  a» 
follows : — '  Edinburgh,  24lA  Jmuary  1838. — Tbe  Liord  Ordinary 
baring  advised  these  objections,  and  the  auowers  thereto,  and 
heaid  parties'  procurators,  repels  the  objictious,  but  finds  no 
expensesdue  to  either  party.'  It  b  submitted  that  tbisdecisiou. 
Which  constitutes  tbe  law  in  the  parish  of  Kingussie,  ought  to 
be  followed  In  the  parish  of  Laggan.  It  is  submitted  that  tlie 
decree  of  vuluutton  of  1757  ought  to  bti  held  conclusive  until  it 
is  reduced,  and  tliat  thi-re  is  no  good  leuHoo  whatever  why 
efiect  should  be  denied  to  that  decree  in  this  parish,  any  moru 
than  to  thu  jud^'uitiut  of  Lord  Fullurton,  pnmuunoed  iu  ISSS^ 
in  tlie  parish  ut  cLiugiissie." 

On  10th  February  1849,  the  Court  directed  the  clerk 
to  examine  and  report  as  to  the  practice  which  prevailed 
as  to  the  forms  used  in  pronouncing  interloeutors  of  Court, 
and  framing  and  extracting  decrees  in  proceeses  of  valua- 
tion of  teinds.   The  ic^wing  was  the  most  material 

passage  of  the  report:-       niaitzed  by  GpOQlc 
"  From  tbe  year  1707,  when  the  new  regfsteis  of  the  4%ni  t 
I  of  Teinds  commence,  downwards  to  theyear  1825,  eitiier  a  pru- 


382 


RGa>0BT8  OF  GASfiS  XfEOIDE37 


pared  atate  ot  a  ■cheme  of  valuatloQ.  bat  fitr  more  frequeDtlj 
both,  appear  to  liave  been  invariably  made  np  and  uinnvh 
liy  tho  Lord  Ordinary  ; — aud  the  prepared  state,  after  sottiiitc 
forth  tho  amoant  of  the  teind,  concladed  thtis,  or  in  tcruH 
nt^arly  ttlmllaT — *  Coiifdrm  to  a  particular  scheme  signed  by  t  lie 
Lord  Ordinary  of  tbta  date  ;*  aud  then  follows 'ariuiDduni  to 
the  Lonis,*  or '  wherewith  the  Lord  Ordinary  makes  avieandum 
to  the  Lords.'  The  interlocutor  of  Court  decerning  in  the 
Tnlnutton,  ts  almost  invariably  written  either  on  the  prepxri-d 
siiitt)  or  the  scheme  so  signed  by  the  I<ord  Ordinary,  and  pro< 
ctieds  on  the  statement,  that  the  Court  had  advised  the  Itbel, 
either  with  the  scheme  or  the  prepared  state,  or  with  both ; 
hat  tlie  form  nsed  in  describing  the  siibjecta  valued,  is  not  nni- 
form.  The  cli^rk  examined  the  warrunbt  of  the  whole  vulua- 
tioHH  deduced  in  the  year  1767,  (the  date  of  the  valuation  In 
qnestlon),  amounting  to  twenty-one  in  number,  and  he  foond 
that  the  expreuion  uxed  In  the  interlocutor  was,  in  some  In- 
staiicca,  simply  *  the  lands  libf^lled  ;'  in  other  caflef^  '  the  lands 
within  mentioned,'  or  '  the  lauds  in  the  within  mentioned 
Hcheme  and  in  others,  the  lands  are  named  by  their  geneml 
designation  only,  or  described  as  Ijring  within  particular  pa> 
riabes.  In  many  casea,  the  lands  are  specifically  enamerated 
ill  the  interlocutor ;  but  in  all  canes,  whatever  may  be  tb« 
terms  used  in  the  interlocutor,  the  decree,  when  mH<le  up  ftoqi 
the  warranta,  and  engrossed  in  the  register  bockn,  embraces,  in 
what  is  denominated  the  grand  decerniture,  as  valued,  verbatim 
tliu  tiulijects  contaiaca  in  the  prepared  state  and  scheme,  and 
nil  others ;  and  all  extracW  (tiveo  out  are  copied  from,  and  are 
IdeuUcal  with  the  decree,  as  written  into  the  volumes  of  the 
rvgiater." 

At  adnnng  on  6th  June  1849,-^ 

H.  J.  Bobertwn,  for  defenden,  cited  Stair  4.  46.  26. 
It  is  a  fundamental  mle  in  extracting  decrees,  that  the 
extract  must  he  verbatim  the  same  with  the  signed 
seiiteuoo  of  the  Court,  and  any  variation  is  a  liberty 
t«fcen  with  the  judgment,  which  never  can  be  sanctioned. 
If,  by  looking  at  the  sentence,  the  Court  would  have 
arrived  at  a  difierent .  result,  then  the  party  is  entitled 
to  the  benefit  of  that  result. 

[Lord  Jefrejf. — Mot  have  we  any  authentlo  evidence  of  t^e 
jodgmeat,  other  than  the  extract?  Can  we  read  the  judg- 
ment except  through  the  extract  1  Till  a  decree  be  extracted, 
ttie  principle  of  law  is,  that  there  is  no  decree.] 

If  the  Court  refuses  to  look  at  the  original  signed 
Hent«nc8,  then,  as  there  may  be  several  extracts  of  the 
same  sentence,  each  interpreting  it  in  a  dilkrent  way, 
which  of  the  extracts  is  the  right  one  ? 
Cowan  in  reply. 

Lord  PretideiU  (Boyle). — I  retain  the  same  opinion  as  that  I 
formerly  delivered.  Giving  effect  to  what  the  judgment 
irfgned  by  the  Lord  President  iu  1757  imports,  I  find  an  ex- 
press rvfertioce  made  to  all  sorts  of  writiuga  and  documents, 
and  to  the  testimony  of  witnesses.  All  these  writings  and 
depooitions  Wert)  fully  before  the  Court  Evideucc  was  led  as 
to  this  particular  forest  lying  within  the  pariah.  If  it  was  not 
a  tuindahle  suliject  then,  no  rent  being  exacted  from  it.  can  it 
bw  valued  anew  f  I  am  unable  to  say  that,  beuanae  it  now 
produces  a  valuable  rrtuin.  it  is  thvretore  tu  he  valued  anew. 
My  opinion  is  uot  atfeuted  by  the  clerk'a  report  Lo-iklng 
«ither  at  the  decree  aigued  by  the  FrvKltleot,  or  at  the  f;radd 
decemltare.  I  cannot  hold  that  the  forest  in  i.ot  valued. 

Lord  Madi»nm.-~l  ufVvr  was  more  pttssled  tbiui  1  am  with 
this  case^  Suppose  that,  upuo  an  inquiry,  tbe  return  as  to  this 
forest  WM  that  it  was  worth  nothing,  would  that  be  a  valua- 
tion f  There  is  no  doubt  that  the  forest  was  vaJued,  if  it  be 
oumpeteat  to  valiw  a  thiuu  at  notbiag  at  aU.  I  just  looli 
upon  this  OBSe  aa  if  the  fort^t  had  been  entered  in  the  acheme, 
and  aa  If  its  value  had  then  been  set  down  at  nothing  at  all 
Its  wh<de  value  is  carried  off  by  that  of  tb«  lands  which  are 
specially  valued.  Bat  my  mind  la  nut  made  op  on  the  qnw. 
tion  before  ns. 

Lord  Jeffrey. — cannot  quite  go  along  with  Lord  Maclcen- 
zie'a  notion,  t>)at  tbe  case  is  to  be  takcu  as  if  the  forest  hud 
truly  been  entered  in  the  schedule,  and  ita  vulue  bud  been 
stated  tobu  nil  Suppodng  these  lands  weio  truly  withdrawn 
1i€Mn  the  scheme  of  valuation,  and  that  tho  whole  valtwtlou 


WAS  exhamted  by  the  xubjects  thai  were  truly  valued :  llOr 
minister  claimed  stipend  out  of  tbM  laudo  k-ft  ont  cunld  it  If 
held  that  these  lands  were  valued  r   I  ifiink  this  fbrwt 
not  valued,  and  1  therefore  agree  with  tbe  Ziord  Ordinaiy. 

Lord  F^tUerim. — I  am  of  the  aamu  opiirii>N.  KappoM  tk 
value  <tf  tfa«  lands  bad  been  set  dowit  at  mil,  then  HmM 
have  been  impoarible  to  hold  tliis  as  any  valuation,  ncdt. 
cree  deariy  refi^rs  to  the  scheme,  and  iu  the  scbeme  thm  i> 
uuthiug  said  about  fbrests.  It  is  said,  ttevertheless,  the  ktrs. 
mxut  be  held  aa  included.  I  Miould  like  to  know  how  iu 
this  is  to  be  preaied.  Uuppose  the  valae  of  certain  IaDdsi|tt- 
cifically  mentioned  in  the  summons  had  been  oviltcU  fiw 
the  scheme,  conid  It  pOKibly  have  been  held  that  a  refctacr 
to  the  lands  libelled,  would  have  made  the  decree  a  raha 
tion  of  these  omitted  lands  T  Tbe  decree  Is  not  iutdTi^i'fcr 
without  a  reference  to  tbe  scheme  of  valuation  in  wbldi 
forext  does  not  appear.  I  think  that  this  ako  is  tbe  \xxiaa, 
of  tlie  clerk's  report.  It  may  have  been  aa  enor  or  emb- 
ition,  but  I  cannot  conceive  that  the  lands  have  been  nkul 
They  do  not  appear  in  the  sobeme^  and  th«y  do  not  afput 
in  the  interlocutor — and  tbe  decree  is  limited  to  what  Itk  Ux 
scheme.  I  therefore  concur  with  tbe  Lord  Ordinary. 

Coae  ddayel 

The  case  having  been  again  before  the  Coot  n 
Slat  tlanuary  18.>0,  a  second  remit  was  made  to  ^ 
clerk  to  examine  the  warrants  of  a  decree  of  valottk^ 
of  teinds  in  favour  of  the  Duke  of  Gordon,  dated  L'Eli 
January  17o7,  and  to  report  how  &r,  and  in  vhit  r^ 
spocta,  it  bore  on  the  present  case.  la  the  oonnes 
his  report,  the  clerk  remarked — 

"that  the  extract  (in  the  prcaeut  case  of  Lagpan)  hasbertr* 
rectly  framed,  acciirdinj;  to  the  data  afforded  by  tlie  pru*« 
Iqub  in  tbe  valuation,  and  tu  the  usual  prat;ticii  of  ths  Tdt' 
OfBcu  ;  and  that  were  an  t-xtract  of  tbe  decree  required  attb 
present  time,  he  could  not  frame  it  in  any  ottier  tonn." 

At  advising  this  day, — ■ 

Lord  FaUertoa.—!  am  not  prepared  to  say  that  I  can  On 
much  ligtit  on  this  case,  though  it  was  beftm  me  uUfi 
Ordinary ;  but  it  b  reduced  to  a  very  narrow  point  noK  ■ 
wonld  appear  that  tbe  forest  of  itenalder  waa  not  iad«W> 
the  valuation,  because  uo  rent  was  paid,  aud  thet«fore  itn 
not  included  in  the  decree.  Tbe  question  then  oonHS  t*U 
whether  we  are  to  bold  that  tliere  was  ho  re  a  valuation 
forest  (tf  Boualder.  The  oaui  liett  on  tbe  party  who  avov  tt* 
there  was  a  valuaUon.  I  cannot  bold  tliat  ^mm  to  bsnka 
satisfied  by  the  respondent.  I  cannot  take  any  other  vti 
except  this,  that  there  was  not  a  valuation  of  tbe  forol 

Lord  Cwdnffhamt  concurred. 

y^rd/twr^.— We  have  before  us  a  choice  <^difBcaItie».  lb 
detiree  is  one  of  valuation  of  the  lands  litieUed  ;  tbefiirMtiiv 
of  these  Iaiid8--it  is  therefore  difficult  to  liold  thatitvaiBri 
valued.  Hut  then  an  interlocutor  is  writtan  on  the  taKkofto 
sctieme,  wliiuh  specially  values  orrtain  other  sulQacts,  bolte 
not  mention  the  fonst.  It  is  said  that  itie  fsssoiifafl* 
silence  Is,  that  no  rent  was  drawn  fr«m  tbfr  fiwaK,  ktM 
in  the  posfesttiim  of  its  owner.  Then  v«  bavs  reports  froa  » 
Teind  Clerk,  which  certainly  give  us  aoiae  Ittjlit  ;  bat  ht^i 
that  if  be  were  now  called  on  to  give  an  tuctraet  of  s  decMa 
valustion,  he  wonld  give  It  no  othw  tonu  tlwathts.  TTii*,"** 
I  feel  much  inclined  to  ssy  that  this  is  a  valuation  of  (he«M 
lands  libelled,  and  tliat,  if  no  valuation  was  specisHjFpot  ds  iM 
forest,  it  mudt  have  been  because  tiny  wen  worthlesa 
teindable,  I  rather  think,  on  the  whole,  that  in  didio  iljaMv 
to  let  flw  decree  stand  as  contitmed  by  the  clerk  at thtli» 
than  to  put  a  nei*  construction  upon  it  after  thels|ist4rf«* 
himdred  yeara. 

Lord  Avniiinl^This  is  a  question  upon  the  oooslneiiM* 
tUsdeana.  Tbedifflcnltrontheone.^is,  thaithmHw 
are  not  mentioned ;  tbe  diflkul^  i»  tlie  other  aids  ii,  rial' 
action  brought  for  valuation  of  tbe  whole  Istids  JwaM***' 
wards  be  restricted  to  a  portion.  I  think  we  mast  a*!*** 
resulttowbkihyourLoidshipshaveooaM.  ThatiaiaiHcit*' 
iiig  to  the  interuMntor  of  the  Lord  OrdfaiaiT. 

Lord  OnKnarjf,  Woo^.—Att.  Dean  of  Fi 
J.  S.  Ducat  W.a  AgeiU.—AtL  Bobertson 
and  Logtnt  WJSi  jl^Mb.— Triad  Gttri.— CF.H. 
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FiBjnr  Dmnos. 

Omhteit  of  proper  dat(<— 8th  Maroli  1SC8. 

Th8  EwsBiiRoa  &  Glasoow  Railway  Co.,  Pwrsuera,  e. 
Kbbneur  Adahson  and  others,  Jkfmdttt. 

Pnor-Rare*-RHilwaj-Confltru<-l<nn--.4  raittoaif  inUrfecteil  variant 
imihet,in  $tmt  of  which  iiittationi  werebtilt — Hcltl,  u/ton  a 
tamraetkmoftke  Poor  Law- Amtndmemt  Act,  8  9  Vict  e. 
83—1.  Thai  a  ratApoy  com/Miiiy  wa<  liabk  to  be  aiaesned /or 
poor-ntet  hoih  im  the  ekaraetar  ^  omnert  uul  of  oecninm.  2, 
Tkiitia  au»ui»j/ ika  railwaif,  tie  KtaliOHS  at  tmehtnd,  and  alto 
ahtg  the  (imt,  wert  not  to  be  usocuet/  teparotefy  in  the  xepa- 
nit  pmrUiut  iij  which  the  $ame  were  reipecliveli/  tiluated,  but 
€trt  to  be  vlued  at  forming  «  part  of  the  whole  railway,  tke 
tueuwm  to  be  apportioned  eecortUiiff  to  the  length  of  the  line 
itieructing  each  pariah. 

fieqwd  of  case  reported  ohte,  vol.  xiii.  n.  17 — 23d 
Sot.  1849. 

lUs  was  a  decUraior  at  the  instance  of  the  Edinburgh 
and  Glasgow  Bailway  Compaa;,  fur  the  purpose  of  try- 
ing qoe^ona  which  had  ariseD  between  them  and  the 
varioiu  pari^ea-intereectcd  by  the  line,  aa  to  the  assess- 
mentg  leviable  opoo  the  putsueisfor  aupport  of  the  poor. 

Tkare  was  a  preliminaTy  defence  of  inuompetency  dis- 
posed  of  on  23d  Nov.  1849—  Vide  supra,  vol.  ixii.  p.  1 7. 

On  the  merits,  there  were  mainly  three  questions: — 1, 
Whether  the  pursuers  were  assessable  both  as  owners 
lod  as  occupiers;  2.  Whether  the  station-houses  at 
<uher  end  of  the  line,  and  at  intermediate  points,  were 
MtnbU  separately  for  behoof  of  the  parishes  in  which 
^vere  respectively  situutedj  and,  3.  What  was  the 
way  of  ascertaining  the  mode  of  assessment. 

lie  ibUowing  statement,  aa  an  amendment  of  the 
lilwt,  introduced  into  the  summons  what  had  been  actually 
^  or  proposed  by  the  parishes  intersected,  the  whole 

them  having,  through  their  inspectors,  been  convened 
MAjfeBders:— 

"  Id  particalar, — (1.)  Thai  in  the  whole  of  thv  parlfihefl afore- 
ni'),  neept  tliH  psrinh  of  PoIniODt,  a  double  st«ei«ment  has 
)>Kn  mii1«  on  the  parimers — ona  fn  the  character  of  owners, 
ltd  mother  tn  the  cbanict«r  of  occupiers,  or  on  meanii  and 
nbiunoe.— the  mid  donhle  aasemnent  heinfi:  Hle^,  and  thu 
patmeiy  beiofir  only  liable  to  a  elniilo  ameflsnieDt  aa  ownent. 
(2)  TiMt,  in  the  whole  of  the  aneniments  which  have  bero 
■iwie  on  tite  pnnmeni.  and  which  the  pariebea  propoee  tocvn. 
""■M  on  the  fame  principle,  the  annna)  rahie  of  the  line  of 
nA'atij  in  amoined  and  taken,  witliout  making  thedednvtiona, 
DrntleaMthe  whole  dedtictinnii  therefrom,  hereiuafternpecified 
UMl  Kt  forth,  wbeme  the  only  legal  nietliod  of  ertimutinK  tlie 
untMl  Tthht  of  the  rsiliray,  ia  to  make  therefrom  the  whole 
>f  ti>eiald deduotloas.  (8 )  That,  proceediogon  the errouM>na 
M  iHegtf  methiftl  nf  (Mttmatlng  the  value  of  the  rallwar, 
»ffire  wi  ftnth;  the  annual  Taloe  on  which  the  pumiera  hare 
akMMrd.  h%s  bwn  aMnmed  In  the  wliolt-  of  the  Mid  pa- 
i"hes  at  a  mm  fnuatly  aliore  the  mm  of  £25X00.  before  set 
■wth  w  the  aOMADt  on  which  tlio  aiwBBOifnt  i»  chargeable, 
>Ha  aoionul  Mug  dlA-rvnt  In  different  pariitheH.  but  being 
"  mI)  ghirtly  above  thin  fum ;  wtwreas  the  aald  ram  of 
^.OW)  nr  nifti  other  mm  aa  npnn  inqnlrr  th«  Ooort  may 
MimniHr  to  be  the  ri^ht  amount,  nhoiild  be  flxeii  bm  the  as- 
■*Ml>le  Vitlve  of  the  toiid  railway  ;  and  the  name  sum  tbotiid, 
w  the  Muu«  year,  lie  determini-d  to  be  the  valae  of  the  rall> 
'*T'  with  reference  to  oac  and  ali  of  thd  pnrishee  through 
fh«  lioe  runs,  being  dirisilitle,  In  terms  of  the  ^th 
of  the  atatvte,  amongrt  the  pailstika.  according  to 
Ikiaabtbercf  miles  for  which  the  Ilnepaasn  through  each. 

Tbatflf  ^e  Mid  pariabeK.  tbe  parishes  of  Ediobnrgh  and 
jwHM'torSt.Cathberta.LinlitbgowRDd  Farkirk,  hare  made 
leMa,  and  propose  to  continue  the  same,  on  the 


^o^Dg  of  statiuuB  and  station-lioiwes,  and  tbe  ground  oocn|iicd 
°«ahyi<Mng  subject  to  a  $eparale  rating,  dl^nct  and  apart 
^  APPl^^^  to  the  line  of  railway;  wheraat  the 
[>>ct  Mpiy  malnUin  that  the  value  of  the  aUtions  and  sta- 
"'a-hOiiM,  and  gamnii  oonipled  by  the  same,  should  be  com* 


pnted  aa  part  of  the  value  of  the  railway ;  and  whilst  the  pur- 
Men  conceive  that  tliia  latter  Is  the  only  legal  muthod  of 
proceeding,  and  that  tlivy  are  untitled  to  have  it  so  found,  tlit^ 
are  »la»  futitled  tu  liave  it  dctenuiucd,  that  in  tbe  event  ol  its 
iHiiiig  held  tliiit  a  separate  i-ating  in  to  be  made  fur  stations,  iu 
that  case  the  value  of  tbe  atatiuiis  shall  be  deducted  frum  the 
valuei'f  tbe  line  ;  and,  tn  any  view,  tbe  pursuers  are  enUtled  W 
have  one  and  thewme  priuciplc  fixed  and  settled  as  applicable 
to  the  w/ioU  {Miriabee  along  die  line,  and  in  a  proceae  to  wltidi 
the  whole  are  patties,  so  that  tbe  divisible  aooiutl  value  of  tue 
line  should  !>«  estimated  on  the  same  priuciplei*  and  at  the 
same  Mirn,  in  all." 

The  Poor-Law  Amendment  Act,  6  &  9  Viot.  o.  83, 
provides,  (§  I) — 

"  That  the  words  '  lands  and  bcritages'  shall  extend  to  and 
iucluile  all  landfi,  fiubingH,  fresh  waters,  ferrien.  quays,  wharfs, 
docks,  canals,  railways,  mines,  minerals,  quarrieti,  coal-works, 
lime-works,  brick-works,  iron- works,  gsK-wurk^  &wtories  and 
manu&cturing  eatabllebmenta,  houses,  tenements,  shops,  ware- 
houses, mills,  cellara,  stalls,  striblea^  gardens,  yards,  and  all 
buildings  and  pertiuenta  thereof." 

Section  34 — 

That  when  the  parochial  board  of  any  parish  or  combina- 
tion shall  have  resolved  to  raise  by  aesesament  tbe  fbuds  re- 
quisite, Bucb  boaM  shall,  eitbet  tit  tbe  tmme  mi-etiug,  or  at  an 
adjournment  thereof,  or  at  a  uiectin;:  to  )>e  culled  tor  thu  pur- 
pose, rcHulve  as  to  the  manner  in  which  the  aiMeNimeiit  is  to 
be  impowd  ;  and  it  Khali  be  lawtul  tor  any  such  board  tu  re- 
solve that  one-half  of  sucb  aast-ssment  shall  be  impoMtd  ui>on 
the  owners,  and  tbe  oUier  half  upon  the  tenanta  or  ooaupauta, 
of  all  lands  and  heritages  within  the  paiisb  or  combinatloo, 
tateably,  according  to  the  annual  value  of  such  laodsand  heii>- 
tai^es ;  or  to  resolve  that  one-half  of  such  assetuiiueut  shall  be 
imposed  upon  tbe  owners  of  all  lands  and  berltagca  vdchln 
the  parish  or  combination,  acuurding  to  thu  annual  value  of 
such  lands  and  heritages,  and  tbe  other  half  upi>u  the  wbolu 
inhahitanta,  according  to  their  means  and  substance,  other 
than  lands  or  heritages  ^toated  in  Ureat  Britain  or  Irclantl ; 
or  to  resolve  thatauob  aEsessiiimi  shall  W  imposed  as  an  e<,uai 
per  ceDtagu  up<in  the  annual  value  of  all  lands  and  heritages 
within  tbe  parish  or  combination,  and  upoa  the  estiuiaitnl 
annual  income  of  tlie  whole  inhabitants  from  means  and  huIj- 
stance,  otlit-r  tbau  laudsaudhecitaaes  situated  in  Ureal  Britain 
or  Ireland."  ^ 

Section  37— 

"That  in  estimating  the  annual  value  of  lands  and  heritages, 
tlie  same  shall  be  taken  to  l>e  tbe  rent  at  wbicb,  one  year  with 
another,  such  landd  and  heritages  might,  in  their  actual  state, 
be  reasonably  expected  to  let  from  year  to  year,  under  deduc- 
tion of  tbe  probable  annual  avi-rage  cost  of  tlie  repairs,  insur- 
ance, and  other  expeuses,  if  any,  necewaiy  Ui  maintain  silvb 
lands  and  horitagea  tn  their  actual  state,  aud  all  rates,  taXea, 
and  public  charges  payable  iu  respect  of  the  same." 

Section  46— 

"  That  in  cases  where  any  canal  orrall  way  shall  pass  through, 
or  be  situate  in  more  than  oue  pari.sb  or  combination,  the  pro- 
portion of  the  annunl  value  thereof  on  which  eucb  assetMmeiit 
shall  t)e  made  for  each  such  pariah  or  combination,  shall  be 
according  to  the  number  of  miles  ordistance  wliichsudi  canal 
or  railway  psMies  throUjcb,  or  is  ■d.tuated  iu  eacii  parish  Or  Cow 
blnaiiou.  in  proportion  to  tlie  whole  length." 

The  first  concluuon  of  tbe  summons  was  as  follows: — 
"  That  in  any  assessment  lor  relief  of  the  poor  imposed  iu 
the  foreasid  parishes,  or  aiiy  of  them,  tliu  puisnera  faJI  to  Iw 
Bivessed  in  manner  following,  Mitd  no  otherwise — that  is  to  say, 
aa  heritors  only,  according  to  the  ^^uuual  value  of^tlie  loresnid 
railway,  considered  as  beritadlu  proi>erty,  the  said  annual  viUne 
lieing  estimated  at  such  au  amount  as  a  tenant  might  birly 
be  expected  to  pay  for  the  railway  by  way  of  net  rent,  assum- 
ing hi  in  to  have  tbe  same  power  uf  u-ing  tbe  railway,  and  the 
like  prif  itegea  and  advantagea  with  the  pmsueia." 

The  second — 

"  And  it  ought  and  should  he  found  and  declared,  that  in 
-  order  to  asceruin  the  siUd  anionn^  ifggffftij'ijyOO^'BC 
there  should  ba  taken  the  gross  recwpts  of  Ine  company  43(10' 
that  therefrom  tlicre  sbuuld  be  deducted,  Ist,  a  sum  equal  to 
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th«  wbde  •DDoal  costs  and  chai^  of  i»>Ddnot!ng  the  baalneas 
Quried  on  tbo  pnrsuera  upun  the  line,  u  lailwnjr  ownen 
uid  camera ;  2d,  snoh  a  per  ceutatra.  or  other  Biim.  as  shall 
foirly  reprwent  the  annoAi  interest  of  the  cHpital  iuvestctl  in 
the  carrying  trade ;  Sd,  such  an  additional  per  vaata^,  or 
other  sum,  ati  shall  fairly  represent  the  depreciation  of  etock, 
beyond  the  usual  annual  repairs  and  expenses ;  4lh.  such  a 
mileage  rate,  or  other  sum,  as  shall  be  necessary  for  the  re- 
newal and  reproduction  of  i^ls.  chairs  and  Bleepen,  uid  uther 
portions  of  the  sabject-matter  of  the  rate  as  are  of  a  perishable 
nature,  and  for  the  maintenance  of  way ;  6tk,  such  a  per  cen- 
tage,  or  other  sum,  as  shall  fairly  represent  the  tenants'  pro- 
fits, and  fan  profits  of  trade ;  and,  generally,  all  such  other 
sums  and  charges  as  may  fomi  jnst  and  reasonable  deductions 
in  the  ascertainment,  of  the  aouuai  Talue  as  aforesaid." 
The  third— 

"  And  it  ought  and  shonld  be  found  and  declared,  that  the 
before  mentioned  sum  of  £25,000,  or  aach  other  sum  as  shall 
be  estimated  according  to  the  principles  before  mentioned,  or 
according  to  nich  other  juat  and  eqiutable  principles  u  shall 
appear  mi'Ct  to  our  s^d  Lords,  forms  the  whole  annual  Ttdne 
of  the  railway  upon  which  the  nssessment  for  the  poor  is  to  be 
levied  for  the  curnint  or  subsequent  year ;  and  that  the  said 
mm  is  to  be  divided  among  the  foresaid  several  parishes,  ac- 
cording to  the  number  of  miles  or  distance  which  the  railway 
pii-svs  through,  and  is  situated  in  each  of  the  said  parishes, 
In  proportion  to  the  whule  length  of  the  line ;  and  tbat  the 
inim  pertaining  to  each  of  the  said  parishes,  aoconling  to  the 
satil  division,  forms  the  value  of  the  railway  as  an  heritable 
si]bji.-ct  within  the  said  parinh,  according  to  which  the  assess- 
mt^nt  for  relief  of  the  poor  must  be  imposed  in  the  said  pa- 
riiihe*." 

The  fourth— 

"And  It  ought  and  shonld  be  farther  found  and  declared, 
by  decree  foresaid,  that  tlie  pursuers  are  subject  ot  liable  to  no 
otber  or  farther  assessment  fur  relief  of  the  poor  in  each  of  the 
euiil  paritihes,  than  a  single  aesouimcnt  imputed  upon  the  said 
uiiuual  value  of  the  railway,  eutimatud  us  before  mentioned." 

The  JiJiK  which  was  the  most  material  one  in  the 
present  {fiacussion,  waa  as  fjIlowB: — 

"  And  more  particularly,  it  ougtit  and  should  be  found  and 
decUred,  that  the  purguem  are  not  subject  or  liable  to  any 
other  or  se^^arate  aasessmcnt,  in  respect  of  stations  or  staUoo- 
haa«es,or  other  buildingKor  uructiouB  made  by  the  pursuers  In 
connection  with  the  railway,  or  the  ground  occupied  by  the 
same, — the  value  of  the  said  grournl  iind  buildings,  or  erections 
tlierL-on,  falling  to  be  let^ally  included  in  the  vtdue  of  the  rail- 
way of  which  they  are  appurtenants,  estimated  in  the  mau> 
'uer  belore  mentioned." 

The  Lord  Ordioary,  on  7th  Deo.  1850,  proDOonced 
the  following  interlocutor: — 

"  Finds,  Itt,  That  the  railway  company  is  liable  to  be  aESeased 
for  poor-rates,  both  in  tlie  character  of  owners,  and  abto  in  the 
character  of  occupiers.  2d,  Finds,  that  in  assesKing  the  said 
railway,  the  stations  ut  each  end  theAof^  and  alw  aloni;  tho 
tine,  are  not  to  be  asuveaed  separately  in  the  several  parishes 
in  which  the  same  are  riispectivety  nituated,  butaru  to  lie  valued 
as  forming  a  part  of  the  whule  railway,  the  valne  whereof  is 
to  be  apportiuned  under  the  45th  Kction  of  the  l*oor-Law  Act 
libi'llol  im.  Zd,  With  respect  to  the  mode  of  anoertaining  the 
amount  of  axsessment,  linds,  that  under  the  87th  section  of 
the  statute  libelled  on,  the  annual  value  of  the  railway  must 
lie  taken  to  be  the  rent  at  which,  one  year  with  another,  the 
said  railway,  in  its  actual  xtate,  might  be  reasonably  expected 
to  let  from  y<:-ar  to  year,  uuder  deduction  of  the  prolwble  annual 
aveia|;e  co«<t  of  the  rupaiiN.  insurmice,  and  other  expenses  ne- 
cessitry  to  in.vhitaiii  tiie  suM  railMuy  in  itn  actual  state,  aud  all 
rates,  taxes,  and  public  charges  payu)>lu  in  respect  of  the  same  : 
Finds,  that  in  ascertaining  tlie  i«id  rent,  with  a  view  of  fixing 
the  value,  in  ce&pect  tlie  pursuers  occupy  the  satd  railway  as 
public  carriers,  deduction  from  the  grow  proceeds  must  be 
allowed  for — lat.  The  annual  cost  and  cbarti;es  of  conducting 
the  business  carried  on  by  the  punsuers  as  such  caniers,  inclu- 
ding therein  the  expenses  of  working  the  line  and  maintaining 
the  way,  and  of  such  ordinary  repairs  as  would  be  made  by  a 
tenant  in  possession  of  xuch  subject,  inilependentof  tbeperma- 
Duut  repuii  falling  on  the  owner,  and  forming  a  deduction 


after  the  rent  hns  been  fixed,  but  no  deduction  being  mailettici' 
on  account  of  the  same  repaira  :  Finds  that  deductioD  am 
also  be  made — 2d,  From  the  said  gross  proceeds,  for  the  ioternt 
of  capital  invested  in  the  purchase  of  plant,  including  theMc 
all  artii-les  necessary  for  conducting  the  said  carryiog  tradi'.  i 
and  also  an  allowance  for  the  depreciation  of  capital  Id 
said  trade  from  tear  and  wear,  and  includlug  therein  anuUiX- 
aoce  for  the  tear  and  wear  of  the  tools  used,  aud  In  renpatU 
deterioration  of  the  stores  necessary  for  carrying  on  tlie&M 
bunnesB :  Finds  that  deduction  must  also  be  sllowol-SJ. 
For  contingencies  arising  from  accidents :  And  all  the  fc>T«lit 
deductions  having  been  made  or  cKtimated  aoconfingts  tlii 
best  calculation,  and  the  snme  being  kept  in  view,  a^  *rU  v 
the  nature  and  extent  of  the  specubitlon  ttifetf,  in  (Uiag  ttis 
tenants'  probable  profits — Fioda  that  a  reasonable  iJlovRwt 
must  also — iik,  be  dudooted  on  account  of  such  proBU;  ni 
finds,  that  the  rent  being  thus  aacurtaioed.  deduction  mu 
then  further  be — 5lh,  made,  In  terms  of  the  statute,  bf  tlie  ^ 
bable  annual  average  coet  of  tlie  repairs,  insuisnco,  and  <i- 
penses  necessary  for  mdntoining  the  railway  in  Itsactnaltutc, 
but  out  including  therein  any  of  the  repalni  allowed  under 
head  of  maiuteaaoce  of  way  already  allowed  Cir;  aiid,M. 
Dadoction  most  also  be  made  of  alt  rates,  taxes,  and  pnUic 
charges;  And,  with  these  findings,  appoints  the  uaOj«e  toUa- 
rolled,  in  order  that  proper  mensurfs  may  be  taken  wltb  tk 
view  of  fixing  the  said  rent  and  value,  so  that  the  amcuDttii 
the  assessment  may  be  ascertained  and  fixed  ;  retterviog^ 
questions  of  expenses. 

"  JfoU. — 1.  The  first  point  is  clearly  fixed  by  the  case  oUt- 
derson  v.  The  Union  Uanal,  7th  March  1880, 1  Donlop,  ^W. 
aud  2d  January  1847, 9  Dunlop.  p.  402. 

"2.  That  decision  did  not  determine  the  second  pcrintuH 
the  construction  of  the  Poor-Law  Act,  which  was  not  tla 
under  consideration  of  the  Court,  otherwise  the  Lord  Ort&mf 
Would  have  felt  himtieir  buund  to  follow  it.  He  ooneelu 
however,  the  meaning  of  the  word  railicay  in  the  4Sth  imAi 
to  be,  not  the  mere  line  of  rails,  but  the  whole  nndurtak^ 
unuaimquid,  Hedoes  not  mean  tosaytliattbertationsnfl 
be  used  for  purposes  not  necessarily  connected  with  the  Iw 
Qess  of  the  railway,  such  as  a  large  hotel,  or  that  watebtM 
for  stowing  goodi'  might  be  built,  and  that  these  shuuld  teti 
fi-om  separate  assessment.  BotbecDndder«thttstatiuo.^sA 
tile  places  where  the  carriages  are  kupt  or  cleaned,  the  bMk- 
iiig-offioe,  and  the  Uke,  to  be  as  modi  a  part  of  the  rwlMffJi 
the  sense  of  this  statute,  as  the  Une  of  the  rawi  Uadt  # 
view  is  much  strengthened  by  the  interpretation  cUnse  oIlM 
particular  statute  under  wbicli  tiie  defenders  are  ioctvpanfi^ 
and  also  by  the  same  clause  in  the  General  Bailway  ds*' 
Act.   The  former  bears,  tiiat  where,  in  that  act.  *  the 

*  railway'  is  used,  Uie  same  shall  be  undMStood  to  iodade 
branch  railway,  yards,  stotim^  wharfs,  and  other  works  hrfe!? 
authorised  to  be  made.'   The  latter,  in  like  maooet,  b>ab 

*  the  expres^D,  the  *  nulway,'  shall  niuan  the  railway  »d 
works  by  the  special  act  authorised  to  be  oonstrooted.' 

*'  The  Lord  Ordinary  is  quite  aware  that  these  cbuHcs  of  !>■ 
terpretatiou  are  confined  to  the  particidar  statutes.  Btit  tfaf 
throw  much  light  on  this  subject.   The  quuetiun  here  k^ 
is  truly  the  Kdinburgh  and  Glasgow  Bidlway  f    Aad  lU 
surely  cannot  be  better  ascertained  than  ftoni  the  staoitlf 
which  it  was  establixhed.   It  was  an  undertaking  cnwMt 
statute,  and  to  tie  maintained  as  such  for  the  pnblie  beta* 
Its  whole  value  must  be  ascertfdned  and  apportioned 
the  foor-Law  Statute,  which  has  fixed  the  mileage  or  diftua 
in  each  parish  as  the  proper  apportionment  for  asosrtsirfl 
poor  rates.    A  separate  assewment  <m  each  statloa  la  wl 
several  parish  wotild,  as  it  humbly  appears  to  the  Loid  Oi# 
uary.  be  incouidstent  with  the  pruvi^ons  of  the  ad. 

"  8.  The  ascertainment  of  the  aau>unt  of  awessau^it  li^llV* 
the  peculiar  nature  uf  the  subject,  one  of  groat  diffie^VJ^ 
the  XiOrd  Ordinary  has  gone  no  fuitber  at  present  thwIM'^ 
nounce  oeitaiu  general  findings.  The  etatutoiy  Wfljgfll^ 
certaining  the  annual  value  of  the  snltjects  is  ^^wMMffiV' 
at  which  they  might  be  reasonably  expected  to  ^wIRKP' 
to  year,  under  certain  deductions.  Kow,  ia  mtitfWp^g* 
rent,  the  actual  state  of  the  railway  as  an  hemahnfliu 
muat  be  kept  in  view ;  aiKl  as  the  gross  proceed*  of  iMMp 
in  this  case  include  not  only  what  it  yields  as  aa^aUBft 
Jeot,  but  also  the  produce  of  the  whole  carrying  trtJMBBBf* 
thereon  by  the  railway  if^^pimyVjt^^eros <3mtiHtlfM^ 
tainiug  the  probable  reut,  deduction  BHHt  bt  tWHI- 
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0tm  groM  proceeds— of  the  expetuw  of  woiUDg  tfae  Itn^ 
ind  of  mainlAiuiDg  the  way,  u  it  tn  cftUed — that  ii,  the  ezproM 
vliicii  ironlil  naturklly  fall  upoD  tlie  carrier  weiv  the  railway 
Id  the  bands  of  a  thitd  party.  It  also  teems  to  inclade  the 
intcteat  on  the  capital  invested  in  the  carrying  trade,  and  an 
dktwance  for  the  depreciation  on  that  capitiU.  There  must 
kbo  be  dcdnetioo  for  t«&auts'  profits,  and  that  certainly  at  a 
vuiyoonsideraUe  rate,  keepitig  la  view  the  nature  at  the  risk 
tod  vxtent  of  the  epecolatltio . 

-  When  tbe  prlDcipUs  of  the  accounting  sre  ascertained,  it 
will  (h«o  probably  be  expedient  to  remit  the  niattur  to  a  per- 
nil  *ki]|ed  io  buineM  of  this  description." 

The  following  parishes  reclaimed: — Glasgow,  Edio- 
borgh,  St.  Cathberts,  Linlitligow  and  Fallurk,  wheie 
tbe  statioBS  had  been  separately  rated.  The  prayer  of 
tk  reolaimers  was  as  follows: — 

"Torecal  or  alter  tbe  interlocator  sobmitted  to  review.  In 
Ktfuu  it,  2tlly,  finds  that  in  8«i^Iiig  the  said  railway,  the 
MdtioDS  at  each  and  thereof,  an(f  alto  uod^  the  line,  are  not 
to  beaisesBcd  separately  In  the  sereral  parufaes  in  which  the 
nme  are  respectirely  situated,  but  are  to  be  valoed  as  forming 
a  put  of  the  whole  railway,  the  value  whereof  is  to  be  appor- 
tiuned  onder  the  46th  section  of  the  Poor  Law  Act  lilitlled 
on ;  and,  in  place  of  said  finding,  to  find  and  declare  that  the 
totioahoasea,  warehousef,  sheds,  yards,  depSts,  and  other 
|>ro])ertyof  ^e  eald  nilway  company,  situated  within  the 
dtf  of  UUfgow  parith,  the  city  natuh  Of  Edinburgh,  tbe  parish 
etH.  Cnthberts,  the  parish  anu  burgh  of  Linlithgow,  and  the 
inriili  and  bnrgh  of  Falkirk,  form  sul^ects  of  araeasoient  in 
uch  of  tbe  said  several  iiarisbes,  distinct  from  the  proper  rail- 
Mjr,  vhich  in  a  snbject  of  assessment  oommon  to  all  the 
psriilws  through  which  it  passes :  As  also,  to  recal  or  Hlt«r 
tlK  m4  interlocotor  Id  its  findings  after  the  said  second  head 
M  Gwting;  and  before  further  answer,  to  appoint,  or  remit  to 
Ihi  Lord  Oidioary  to  appoint,  such  laTeetlgatlon  to  be  ma«le 
wti^  appear  to  yonr  Lordships  or  to  the  Lord  Ordinary  to 
WiMNtwry  or  proper  for  ascertaining  the  deductions  to  which 
UcponilerBareeQtitliKl  In  estimating  the  valne  of  thr  sabjecu 
fn  qiwtion,  in  ivrms  of  section  87  of  the  said  Poor-Law 
iavDdment  Act ;  or  to  do  otherwiee,"  Ac. 

The  pursuers  also  reclaimed — 
"in  n  far  as  it  finds  that  the  reclaimers  are  liable  to  be  as- 
■uwd  foT  poor  rates  both  in  the  character  of  owners  and  alro 
ill  tbe  character  of  occupies ;  and  to  find  that  they  are  only 
lUUe  to  a  dngle  assessment  fbr  the  poor,  via.  the  assessment 
Bpoa  tbein  as  owners,  according  to  Che  ^ nnual  value  of  the 
isileajr,  estimated  on  the  pritudplos  malntaiiwd  by  them." 

At  adyiung; 

W  PrtSdent, — ^Tbe  fi'H  finding  of  the  Lord  Ordluarj-'s 
interlocutor  is  now  acquiesced  In. 

The  aeeofuf  Qiiding  relates  to  the  point  to  be  at  present  de- 
ci<led.  1  see  no  sufficient  ground  for  altering  tbe  li.terluoutor 
of  the  Lord  Oidioary  on  this  point. 

The  ovestluD  arises  under  the  Puor  Law  Act,  8  &  9  Vict, 
e  88,  which  deals  specially  with  Uie  matter  of  rail wujs  and 
canals— (reads  §§  1  &  87.) 

Sectlou  46  prescribes  a  mode  of  assessing  railways  and  canals 
diSsTcDt  from  any  other  kind  of  lands  and  heritages,  and 
It  deals  with  railways  as  a  whole,  and  apportions  the  annual 
value  of  the  whole  railway  among  Uie  parishes,  according  to 
the  afailwT  of  miles  In  each,  not  aocordlng  to  the  aonnal 
vsIm  of  the  land  m-cupled  In  each — uor  aoconUug  to  tbe 
proporUou  of  tbe  traffic  la  each  -nor  according  to  the  amount 
of  expenditure  upon  construction  in  each — nor  according  to 
tlM  profit  In  the  amount  received  as  coiu|«red  with  tbe  coat  of 
vofkiag  in  each  parish.  All  these  considerations  are  thrown 
Slide— though  idl  of  them  would  be  eMuntial  to  strict  justice 
■ftbeappofilonineator  the  asswment  was  to  bear  rttertiuce 
to  tbe  relative  parochial  value  of  the  works  cootributing  to  tbe 
K^oH  annual  valne.  But  all  these  considerations  ore  set  aside, 
't  he  actual  value,  p'sutlve  or  relative,  of  the  part  of  tbe  railway 
■itoated  within  esidi  parish,  is  excluded  from  the  inquiry.  The 
Tailwayta  to  be  ti^n  as  a  whole,  and  tbe  annual  value  thereof 
ie  Co  be  aseeHalaed,  and  when  the  annual  value  as  a  wboiu 
■Ml  hvn  bMtt  SMwrtained,  then  that  annual  value  is  to  be 
s|i|intti>m<l  «oaariUng  to  the  enactment  of  the  statute.  The 
^tUMJMiKtmtained  is  the  annual  value  of  the  whole 
nUwttt  fK«|ipoitionmontisaiHfiiir«nttiiin» 

BCOTTiHH  JUUIST. 


SectUm  87  sa^-s,  that  In  esUuiating  the  annual  ralue  of  the 
railway,  the  some  shall  be  taken  to  be  the  rent  at  wlik-h,  (Ris 
year  with  another,  such  ntllway  might  in  its  actual  state  be 
reasonably  expected  to  let  from  year  to  year. 

The  question  now  to  be  decided  is,  what  are  tbe  component 
elements  of  that  species  of  heritage  called  a  railway,  the  annual 
value  of  which  as  a  whole  for  letting,  Is  to  be  estimated.  It  Is 
not  merely  the  land  oo  which  the  rails  are  laid ;  It  Is  tbe  whole 
compoate  subject  making  up  the  r^lway  to  be  let.   It  com- 

Ereheods  the  land,  the  rails,  tunnels  and  bridges,  sidings  and 
inks,  and  also  tbe  station^  as  necessary  parts  or  appurte- 
nances of  tlie  railway.  It  comprehends  everything  which  a 
tenant  taking  tbe  railway  from  year  to  year  would  be  en> 
titled  to  expect  as  part  of  his  tenement.  A  railway  without 
its  stations  would  be  a  dilapidated,  severed,  mangled  snbject, 
which  no  tenant  taking  the  railway  as  a  whole  would  be  willing 
or  boood  to  accept.  The  stations  are  part  of  the  composite  sub- 
ject from  which  tbe  annual  valne  is  derived.  It  would  be 
Vi-ry  difficult  to  get  at  tbt  annual  value  of  a  railway  a  raiheay. 
Separately  from  all  ite  stations.  But  it  is  the  value  of  the 
roilway  as  a  rollwigr,  that  sacUon  46  directs  to  be  appcv- 
tloned.  It  is  not  tbe  value  of  the  land  Id  the  parish  occupied 
by  the  nulway,  nor  even  tbe  valne  of  that  land  as  Increased 
by  tbe  use  mode  of  it,  that  you  are  to  find — with  that  we  have 
nothing  to  do.  Tbe  breadth  of  ground  occnpied  by  one  mile 
of  railway,  may,  by  reason  of  embankments  or  sidings,  be  two  or 
three  times  as  great  as  that  of  another  mile  <tfthe  same  railway ; 
bntthatlsofnoeoniequenco.  The  question  Is,  not  In  reference 
to  tbe  breadth  of  tbe  ground,  or  tbe  raJue  of  the  ground,  or  the 
extent  or  value  of  the  operations  or  works  at  any  place,  or  In 
any  parish,  but  it  is  tbe  cumvlo  annn&l  value  of  the  whole  rail- 
way from  end  to  end  ;  and  I  think  it  very  clear,  that  in  ascer- 
taiuing  that  evmulo  annual  value  on  the  principle  of  what  the 
railway  would  let  for  as  a  railway,  in  its  actual  state,  we  cannot 
separatethestatttrnfromUiefestoftbenndertaking.  Theata- 
tute  has  dngled  out  this  new  species  of  property  cwlled  ■*  rail- 
y0%f"  consisting  of  lands,  bnildlngi  and  excavatlonj^,  and 
fixtures  of  various  kinds,  combined  as  a  whole  for  one  purpose, 
and  producing  one  annual  value,  and  has  directed  the  annual 
value  of  that  composite  subject  to  be  ascertained,  and,  being 
ascertained,  to  be  apportioned  In  a  pattienlar  manner.  The 
only  QUeaUon  now  before  as  la,  whether  the  stations,  properly 
so  called,  are  or  are  not  comptment  parts  the  entire  ndlway, 
from  which  the  annual  value  of  tbe  nulwurtadMrlnd.  I  think 
that  they  are  so  as  much  as  the  torn-taMes  within  them,  or 
the  railings  outside  of  them. 

There  may  no  doubt  be  buildings  at  tbe  stations  or  on  the 
sides  of  tho  railway  which  do  not  form  necessary  parts  of  the 
railway,— snch  as  st(»es  or  warehouses  for  goods  which  may 
be  let  tocarrien,orieflreshment  rooms,  whlda  may  abobe  let. 
These,  whether  let  or  not  let,  are  not  necessary  for  the  working 
of  the  railway.  Tbey  are  f6r  the  carrying  on  of  a  different 
business,  and  tbe  Interlocutor  does  not  extend  to  these.  But 
stations  are  never  let  separate  from  the  railway ;  they  are 
compemeut  parts  of  the  railway.  I  am  therefore  of  opinion, 
that  section  46  of  the  Poor-Law  Act  would  not  be  complied 
with  if  we  did  not  take  the  annual  value  of  the  entire  rallwi^, 
including  all  its  stations,  as  the  assessable  sum  to  be  apportioned 
among  the  parishes  through  which  tbe  railway  passes,  accord- 
ing to  the  number  of  miles  in  each.  It  was  argued,  that  this 
would  operate  Inequality  and  Injustice,  because  in  one  parish 
there  are  valuable  stations  and  only  a  mile  or  two  <^  railway, 
while  la  another  parish  there  are  no  stations,  and  an  equal 
mileage  of  rrilway.  and  Uiat  tbe  former  Is  deprived  of  a  great 
advantage  by  not  dealing  with  the  stations  as  separate  subjects 
forming  no  paitol  tbe  railway.  It  issf^d  that  valuable  bulldiDgs 
which  would  have  been  separately  assessed  may  have  been  dis- 

ftlaced  to  moite  wsy  for  tbe  stations,  or  might  have  been  erected 
f  the  stations  had  not  occupied  the  ground.  That  oiay  be  true 
in  some  coses.  The  very  opposite  may  be  true  in  other  cases. 
The  railway  may  have  created  tbe  stations  and  the  traffic  ou 
ground,  whlcb  otherwise  would  never  have  been  of  any  appre- 
ciable value  for  assessment.  The  nilway,  by  diverting  the  line 
of  traffic,  may  have  reduced  tbe  asseasablevaltie  of  whole  villagi  s 
in  parishes  which  It  touches  only  at  a  oomer,  or  it  may  in  iu 
line  have  swept  away  many  bouses,  and  prevented  the  erection 
of  other;  so  wsothe  breadth  ofgionnd  occupied  at  one  part  of 
the  line,  may  be  immensely  gre«tex  than  at  aiMther  part  of  U— 
or  the  land  taken  la  one  parish  ,mMrJiaTt  1veiL£if*l4xi4v* 
valuable  tiuw  the  bnd  taken  Ut'illMShgPi£>-d^%^^ 
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■town  gardens  or  feiiiag  fovund,  the  other  barren  mom;— all 
these  conefderatiotiB  might  have  been  important,  and  some  of 
tl)em  essentia]  to  have  l>eeD  attended  to,  if  the  statute  had  not 
contained  the  46th  section,  for  In  that  case  the  Icfca]  inrjiiiry 
woold  han  bean,  not  what  is  Che  annual  valae  of  the  raiUvny 
as  a  whole,  bat  what  is  the  separate  annual  valna  of  the  pur- 
t!on  of  ft  in  each  parish — or  rather,  if  the  lands  and  buildinns 
subject  to  the  railiray  compaor  in  each  parish,  as  owners  and 
occuiders,  or  in  one  or  other  of  thexe  capncltifs.  it  would  ihen 
have  been  legally  an  inquiry  into  parochial  value.  The 
elemonts  from  which  that  value  mijcht  have  been  dedaced, 
might  have  resembled,  and  even  in  many  respects  have  been 
die  saoM  as  those  resorted  to  for  a-Hrertainlof;  the  total  snoual 
value,  or  they  might  have  been  different.  But  thu  legal  result 
to  be  anived  at  would  of  necessity  have  been  difTerent,  for  it 
wonid  have  been  pHTochial  value,  whereas  the  statutory  rule 
has  nothing  to  do  wiih  any  of  the  namerons  elements  which 
constitute  relative  parochial  value.  It  has  only  to  do  with  the 
etements  that  eon^titnte  the  annual  vali:e  of  the  whole  railway 
as  BQcb,  irrespective  of  its  separate  poitions,  and  it  introduces 
n  rule  of  its  own  for  spportioning  theii  annual  value,  from  what- 
ever localities  derived,  among  the  different  parislieB  through 
which  the  railway  passeii.  We  have  therefore  nothing  to  do 
with  the  various  cattes  of  supposed  inequality  or  hardship  that 
have  been  suttgested  from  the  bar.  These  weie  for  the  legis- 
lature. 

Bat  we  have  been  referred  to  ceitain  English  cases,  which, 
it  is  said,  are  hostile  to  the  notion  of  hulding  the  stations  to  he 
parts  of  the  railway  in  a  question  of  rating.  It  does  not  appear 
to  me  that  the  coses  referred  to  are  at  all  hotitile  to  the  viuws 
which  I  have  expressed ;  on  the  contrarr,  as  I  understand  them, 
they  rather  confirm  these  view&  I  may  observe,  that-the  ques- 
tion we  are  now  considering  neverdld.  and  never  oonid  arise  in 
England,  for  this  reason,  that  In  the  English  Poor  Law  tliere  is 
no  enactment  dimilar  to  §  45of  our  Poor-Law  Act.  There  is  no 
statutory  mode  of  rating  railways  and  canals  as  distinguished 
from  other  landi  and  hereditaments.  Theie  is  no  rating  of  a 
railway  as  a  whole.  The  inqairy  in  England  is  as  to  parochial 
value.  The  lands  and  buildings  within  each  parish  aie  rated 
iirthat  parish,  however  used,  whether  for  railways  or  any- 
thing else.  Each  pariah,  therefore,  values.the  building  within 
that  parish ;  It  also  values  the  laud  occupied  by  the  railway 
otherwise  than  for  huildings,  and  questions  have  arisen  as  to 
how  the  value  of  that  land  sliould  he  ascerUUned.  It  appears 
to  me  to  be  a  principle  in  rating  land  in  England,  that  it  may 
be  valued  with  reference  to  the  use  made  of  it,  and  any  in- 
.  creased  value  thence  derived.  In  order  to  aacertidn  the  value 
of  the  land  occupied  by  a  railway  in  parishes  in  which  there 
were  no  stations,  one  principle  adopted  »(u  what  is  c^led  the 
mileage  principle.  They  endeavoured  to  aso^rtAin  the  value 
in  each  parish  by  ascertaining  the  value  of  the  whole  line,  and 
dividing  it  by  the  miles.  There  was  no  statuiury  authority 
for  doing  so ;  it  was  only  a  mode  adopted  for  convenience, 
not  for  a  statutory  apportionment  of  the  whole  annual  value 
of  the  entire  railway,  but  to  endeavour  to  get  at  the  actual 
value  of  the  part  of  the  rulwsy  situated  in  the  particular 
parish,  which  was  quite  a  different  thing.  In  that  view,  it 
was  the  value  of  the  land  wittiia  the  parish  occupied  by  the 
railway,  that  was  to  be  ascertained.  It  is  plain  that,  under 
that  legal  inquiry,  the  parishes  in  which  there  were  stations, 
were  entitled  to  value  and  assess  those  stations  as  being  lands 
and  heredltamenta  within  the  parish;  and  thtre  l>eing  no 
statute  massing  or  apportioning  the  whole  annual  value  of  the 
r^lway  oecordingly,  the  question  as  to  the  rating  of  stations 
which  was  presented  to  the  court  of  law  waK  tliis — Whether, 
in  estimating  the  value  of  the  land  occupied  in  a  parish  in 
which  there  were  no  stations,  by  a  mijeage  proportion  of  the 
annual  value  of  the  railway,  the  company  was  entitled  to  de- 
duct from  the  apparent  annual  value  the  amount  of  tlie  sums 
on  which  their  stations  were  already  separately  rated  in  the 
several  parishes  in  which  they  had  stations.  It  won  fuuod 
tk»Wtbey  were  entitled  to  such  deduction.  Why  ?  Becauve 
truly  appurtenances  of  the  railway, 
tely  assmed,  the  sum  on  which  they 
larily  fell  to  l>e  deducted  from  the  ap- 
rhe  prinoipla  of  these  decisions  appears 
f  the  view,  that  the  stations  are  to  be 
;  n>  pwwHMB  fail  way.  It  mnst  always  be  remembered, 

•y  J^ihyvtham^Jff^^  might  be  attained,  itill  the 

\  lib^tgiiWyimttwlilkM,  to-taj  a  i»te  npon  tha  portion  of  the 


railway  situated  in  the  parish,  according  to  the  tapposed  n1w 
of  that  portion,  whereas  with  us  the  end  to  In  attained  h 
different.  It  is  to  ascertain  the  annual  value  of  the  whole  liat, 
and  to  apportion  that  value  among  the  paiiithes,  not  accwdin* 
to  the  value  or  supposed  value  of  tlw  part  of  the  nUlwaj  titutiJ 
in  each,  but  according  to  the  number  of  miles  irrespectirt;  of 
the  value. 

But  there  being  no  statute  In  England  oorrespooding  to 
the  45tb  section  of  our  act,  and  the  legal  principle  armed  at  iu 
England  being  the  actual  value  in  each  pansli,  they  b&rv  new 
gone  into  minute  inquiries  in  pursuit  of  that  objixt,  vlurb 
have  necessitated  the  abandonment  of  the  mileage  priocipl* 
altogether.  That  principle  not  beiug  rested  on  snystatatoi; 
authouty,  each  parish  is  entiiled  to  insist  ou  every  mcna- 
stance  which  gives,  or  may  be  supposed  to  give,  increated  tJm 
to  the  particular  portiou  of  the  line  situated  in  that  pftiitti. 
This  is  called  the  purucliial  carnin<i;s  systrm,  and  it  isjo^l  ibt 
riglj  application  of  tlmt  system  which  has  hU  aloug  eiiihil 
and  been  recogniaed  in  law,  and  under  which  the  staUunmrc 
separately  asaeFSed.  But  it  Hi  a  system  wholly  opposed  to  tlut 
established  by  §  45  of  our  act.  It  is  a  system  which,  la 
application,  has  bt:e:i  found  inconsistent  with  the  mileage  i^iia- 
ciple,  which  in  England  has  no  statutory  sanetiun,  whertuoiu 
46th  section  is  based  upon  the  mileage  principle,  and  pitt  to 
it  legislntive  sanction,  prescribing  at  the  Nuue  time,  io  pliii 
terms,  the  rules  by  which  it  is  to  be  carried  out  The  Ifo^lA 
cases,  therefore,  appear  to  me  to  he  no  way  opposed  to^  if  tkr 
do  not  actually  confirm,  the  legal  view  which  I  ventnie  to  tiki 
of  this  question. 

One  Scotch  authority  was  referred  to,  the  case  of  Aodtncn 
against  the  Union  Canal  Company.  I  do  not  ooiaiilci 
that  COM  to  be  at  all  in  poiut.  l«f.  It  occurred  befm 
the  date  of  the  statute  on  which  the  pfeaanC  qnestiut  it- 
penda.  There  was  at  that  time  do  autboiity,  by  statue  dt 
otlierwise,  fur  the  principle  of  rating  canals  and  ritilvajn  pr»- 
videO  fur  in  the  45th  section  of  the  recent  act  St/,  The  qDntin 
was  scarcely  argued  in  that  ca»e.  Indeed,  the  point  attecaptH 
to  be  mnde  by  the  c<inal  company  rather  went  to  an  ingedw 
transpoHitiun  of  figures,  which,  if  given  effect  to,  would  bn 
practically  exempted  them  from  sity  rating  on  Uie  valwtdk 
buildings.  3d,  The  buildinga  there  in  question  were  not 
of  tiie  canal,  as  stations  are  of  the  railway ;  they  were  iloM 
entirely  warehouses  and  the  like.  Some  of  them  wereuDlr^ 
cujiied,  not  owned  by  the  company— others  of  them  oihib1,W 
not  occupied  by  the  company — and  tome  situated  in  di&mt 
streets  remote  from  the  cansL  4/A,  There  being  then  notut^ 
such  as  we  have  now,  and  it  having  been  mentioned  tbitti 
England  such  buihlings  are  rated  separately,  as  indeed  ilKf 
must  be,  on  the  principle  of  parochial  earnings  urvalsr,  Dm 
matter  was  so  decided  without  almoat  any  dUcnttioa 
have  now  had  it  very  fully  discussed  with  reference  to 
stHtutory  enactment,  which,  in  my  opinion,  takes  itsltof^)^ 
away  from  the  Englteli  cases  or  tlie  case  of  AndersMi,  sod 
the  matter  on  a  very  plain  principle,  to  which  the  Lord  OrdisuT 
hat,  I  think,  correctly  given  efiect. 

Lord  Fuilerton. — My  ojiiaion  concurs  so  entirely  w'ltit  thitiif 
your  Lurdsliip,  that  I  think  it  unni.>cessiiry  to  add  anyiliins. 

Lord  Cuniitiihume.—  l  had  ut  first  some  doubt  of  the  findiaj- 
of  the  Loid  Ordinary  throwing  the  valuation  of  the  largei^ 
magnificent  station  houses  wliich  have  been  built  at  the 
iKtni  <^  most  of  the  railways,  into  the  avenge  of  tbepnM«A 
of  lines  between  intermediate  tOMUs;  and  I  was  o/peMl 
moved  by  the  consideration,  that  this  was,  nS  ieaai  to  •  t»>^ 
extent,  contrary  to  the  practice  of  Englaail.   The  kv  d  at 
iug  in  the  two  countries,  however,  does  not  atimitoT  tMm- 
lation  in  practice;  and,  as  an  abstract  qucstioa,  1  iD^lio*  ■ 
tliiiik  that  our  own  rule  is  as  ftdr  and  «iyttW4i«  aa  1M « 
England.   It  would  be  hard  to  make  the  «tuibDt1>  jP^^ 
and  country  towus  a  part  of  the  railway,  and  not  Uv  l»t|*  I 
premises  required  in  great  townsi   The  liaiitalion  ta  pnf*''  I 
by  your  Lordship,  limiting  the  extent  of  Ihe  triuldin^    ^  j 
termiai  to  be  calculated  as  station  houses,  i;M;luiJi[ig  irlLinp> 
inns,  and  other  accommodation,  may  poKibl;  vb«iil«'*V^ 
great  inequality  iu  the  assessment.  .  r  | 


Lord  Ivory  concurred.^ 
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IN  THE  COURT  OF  SESSION,  &c. 


Tbe  Ooort  pronounced  the  fbllowiog  interlocutor: — 

"Adbert;  to  the  ioterlocntor  redaimeil  against  in  so  far  as 
Kgudx  the  1st  and  2d  findiogs  thereof,  and  to  that  extent  ru- 
fiw  tbe  rcclaimiDg  not«  for  tho  Edioburgti  and  Olascow  iiait. 
Hi/  Compaoy,  and  also  the  reclaiming  notes  for  Ebentz^r 
AdamsuD  and  others,  and  for  John  fowlvr  and  others  ;  and 
brfore  farther  answer  oa  to  tbe  other  findiogs  in  the  said  inter- 
locutor, vnd  wUhoQt  prejudice  to  any  itther  investigation  that 
mj  beteafter  be  cotuidered  proper,  remit  to  Andrew  Mhc- 
Evu,  aoconotant  in  Olafgow,  to  prepare  a  state  un  the  pria- 
ciple»  of  Ihe  interlocutor  of  the  Lord  Ordiniu'y,  iliewing  the 
great  proceeds  of  the  railway,  and  the  amount  of  the  several 
iMuctions  which,  according  to  the  said  interlocutor,  fall  to  be 
nide  iberefrom,iD  order  to  bring  out  the  f^ir  rent  at  which  Ihe 
nilviy  might  tie  expected  to  It^l  from  year  to  yeur;  as  alt>o 
■btwing  the  amount  of  the  several  deductiuus  to  be  made  fmm 
Mdi  rent,  in  order  to  bring  out  the  assessable  annaal  ralue, 
«itli  power  to  the  said  Andrew  M'Kwan  to  call  for  production 
ufbotiksand  documents,  and  to  receive  explanations  trom  par- 
lie' :  and  a\io  to  report  such  alternative  views  as  may  be  sug- 

geited  by  either  party." 
Lai  OnHnary,  Bobertson. — Act.  Penney.  Patton ;  David 

finhb,        Agud.-^S'itr  Oitj/  Pan$k      Gbugov,  LoHmer; 

Janws  Bnmaas,  SAO.  Agent.— For  Barony  Poiith  i^  Olaigow, 

Dua  of  Facultv.  (laglis),  MacfHrlane ;  G.  &  U.  Dunlop,  W.S. 

AjaJt.—For  Ciiu  J'ansh  of  Edinburgh,  ^t.  Cvthberls  Pariah, 

ijn^fov  and  Falkirk,  TonaldsoD ;  Jaiuea  Morgan,  S.S.C»  & 

J.  a  Stodart,  \V.&.  Ageai9.—L.  Cterk-^k  M.) 

lit  AprH  1853. 

FiBST  DiVIRlO.V. 

AiAAHDER  Black,  Pursuer,  v.  John  Cdllbn,  Defender. 
^ir— Contiaer,  Adoption  of — Relevancy — Railway — Under  a 
iMHiit  Ultima  Jbrtk,  that  on  6th  November  the  pursuer  told 
'0  lit  dt/tMier^  through  K  the  defende/e  briAer^  60  tkaret  of 
fduf  $iock,  hut  that  the  defender  had  failed  to  regitler  the 
l"uftr^~and  eonctudiny  fvr  relief  of  a  call  due  on  the  iharee 
»t  tit  date  if  tbe  tale,  and  of  othert  made  after  that  date-— 
Circum-tancet  in  vkich — Held,  that  the  defender  having  auiho- 
riud  K.  hit  broker,  to  mahe  only  one  purchate  if  tharet — vis. 
oie  iin  \5th  October — and  the  tharet  tued  on  not  having  been 
purchnud  on  that  dag,  there  wat — \at,  no  direct  purchate 
h      dejtn-.er  on  6th  November — nor,  2d.  any  adoption  by 
I'm  i-J  any  purchate  made  on  that  day— and,  therefore,  that  the 
Srouadt  nf  uctian  wtre  not  anfficiently  ettabiithed,  and  d^ender 
•tmdzied  necordingly. 

'See  atUe,  vol.  iiiii.  p.  525. 

The  defender,  by  leave  of  the  Court — see  vol.  xxiii. 
<.  G>>^  —  ;^pcaled  the  foltowiag  ioterlocutor  of  24th 
moary  IHol: — 

"Haviuga<lvieed  the  reclaiming  note  for  Alexander  Blach, 
Oil  connter  note,  and  heanl  counsel  for  the  parties,  recal  tbe 
iterlocator  fiabmitted  h>  revittw,  and  ftnd  that  tbs  auwmonn 
Hitalos  relevant  matter ;  aad  remit  to  tbe  Lord  Ordinary  tu 
;4Ceed  Sirther  an  he  stiall  seo  cause ;  reserving  all  queetloiu 
VxjienieB." 

hi  &r^ier^  an  interlocutor  approving  of  an  Usiie. 
The  Uonae  of  Lords — 

vitfa  ooiMent  of  the  >aid  appellant  and  reepoodent,"  remitted 
e  caun  bacit  to  tbe  Court  of  Seealon,  with  Instrnctlons  to 
cti  the  interlocutors  complained.of  in  the  said  appeal,  and 

hear  and  decide  tbe  said  cause  on  the  pleadings  and  docu- 
cDts  in  process,  with  tbe  following  mutual  admissions  made 

the  »aid  partieH  by  their  counsel  ad  aforesaid — that  is  to 
r,— That  on  the  6th  November  1847,  the  appelhuit  sent  bin 
nk.  John  Irvine,  from  Edinburgh  to  Glasgow,  tu  Arcbibnid 
;rr  with  the  letter  of  that  date.  No.  20  of  procew.  and  £44(), 
mi;  the  price  of  180  shares  of  the  Great  Kortheru  Railwuv, 
lief)  Ihe  appellant,  by  his  letter,  dated  the  14th  October  1847, 
k  6  of  procese,  had  instructed  Kerr  to  buy,  and  which  Kci  r, 

letten  dated  tbe  16tb  October  IS47,  and  relative  porcbuM 
te  (being  Koa.  6,  7.  ami  8  of  dioccm),  represented  that  he 
dboo^t.  On  the  6th  Kovembor  1847,  Kerr  waited  on  the 
<piwlw*«lth  the  doeumeot  Ha  .60  of  praoen^  which  had 
»  al^Hbr  ifgncd  by  Undsay ;  and  th»  tsspomlevt  harinB 


executed  the  same,  received  from  Kerr  £120,  being  £2 :8d.  per 
sliave  for  50  sbarec,  and  in  exchaaffe  delivered  to  Kerr  the  said 
di-cnment,  with  the  relative  cert  ficates  for  the  50  shares,  as 
therein  mentioned.  Tb«  said  doeumeot,  ito  handed  over  by 
the  respondent  to  Kerr,  was;  with  the  exception  of  the  appel- 
laiit's  signature  thereto,  in  the  8tat«  in  which  the  document 
No.  60  of  process  now  appears.  The  said  dtKument  No.  60, 
so  executed  by  Lindsay  and  therespondent,  was  given  by  Kerr 
to  Irv  ine,  along  with  the  letter  No.  21  of  process,  addressed  to 
the  appellant,  and  was  on  the  same  6th  of  November  brought 
by  Irvine  to  Edinburgh,  and  delivured  to  the  appellant,  who 
immediately  subscribed  his  name  to  the  said  document.  It 
does  not  appear  that  any  communication  was  ever  made  by 
Kerr  to  the  appellant,  that  any  purchase  of  shares  in  the  Qreat 
Northern  Railway  bad  been  made  by  Kvrr  on  bebaif  of  the 
appellant,  except  the  purchase  stated  by  Kerr's  lett«s  of  Igth 
October  1847  :  That  iDstruetions  were  given  by  the  appellant 
to  Kerr  by  letter.  No.  6  of  process,  for  the  purchase  of  180 
Oreat  Northern  Railway  shares,  and  that  number  of  sbaies 
was  actaally  bought  by  Kerr  for  the  appellant  on  the  loth 
October  1847.  That  the  extracts,  Nos.  98, 1Z7,  and  130  of  pio- 
cess,  and  set  out  in  the  pleadings  in  tbe  said  cause,  are  true 

extracts  from  the  books  of  Kerr  and  Hector  U  Munro,  and 

the  respondent  respectively :  That  on  the  3d  day  of  Novem- 
ber 1847,  three  days  before  the  said  document  No.  60  was 
executed,  a  call  of  X2  :  lOs.  per  sbitro  had  been  made  on  t)ie 
shares  by  tbe  Qreat  Korthern  Railway  Company.  The  finit 
application  on  tlie  subject  of  the  aforeswd  shanss,  by  the  re- 
spoudent  to  tbe  appellant  personally,  was  made  by  letter  of 
the  2d  of  October  1848,  No.  83  of  process.  And  also  witli 
power  to  tbe  said  Court  to  deal  with  and  decide  all  questii'us 
of  expenses  between  the  parties  In  the  Said  conse,  including  the 
co&ta  of  tbe  preKent  appeal." 

The  following  are  the  documents  referred  to  in  the 
above  jadgnioat,  arranged  in  the  order  of  their  dates: — 

No.  5  of  Pra— Uth  Oet.  1847— Gollbi  to  Eaan. 
"  I  have  yoar  fhvonr,  dated  the  ISth.  I  expected  a  letter 
this  afternoon,  announcing  that  you  had  bought  Great  Northerns 
on  my  accoiintat49s.,  50!i.,uruven  Sis.  If  you  have  not  bought, 
I  renew  the  order  for  to^morruw.  If  you  have  bought  SO  to-dny, 
buy  other  SO  to-morrow.  If  you  have  bought  100,  and  ca'u 
get  stock  to-morrow  at  SOs.,  buy  60  or  SO  additional  at  SOs.,  or 
under  that  sum.   I  rely  on  your  attention." 

No.  6  of  Pro.— 15th  Oct  1847— Kaaa  to  Cdllim. 
"  I  now  beg  to  send  you  list  of  to-day's  prices,  and  purchase- 
note,  viz.  of  £380  stock  Ayr  Uaiiway,  at  £98^,  and  of  180  Great 
Northerns,  90  at  50s. ;  30.  at  49s. ;  SO  at  48s.  6d. ;  and  50  at 
47a  6d.  These  last  were  not  to  be  bad  at  first  for  less  thaoSO^t., 
but  I  mcceeded  in  bringing  them  down  gradnally  to  the  prices 
ststed." 

No.  7  of  Pro.— 16th  Oct  1847-~KaaR  to  Cmxcti. 
I  have  bought  for  you  ISO  sliares  of  the  Great  Northern  Rail- 
way,— SO  at  SOs.,  30  at  49d.,  SO  at  48s.  6d.  per  share,  and  !t0 
at  47e.  6d.  per  share. 

"  SO  Shares  at  SOs.  per  share. 
30      "  49s. 
50       •*       48s.  6d. ... 
50       "       47a  6d.  ... 

180  Shares  in  all." 

Na  8  ofPro^lSth  Oct.  1847— Kbu  to  CouB. 
"To-day  our  market  opened  with  Qreat  Northerns,  as  If  there 
were  none  In  the  market.-  I  pretended  to  be  seller,  when  I  fosnd 
out  another'—a  Mr.  Sheppard — from  whom  I  bought  flf^y  at 
hOa.  Then  I  offered  49s.,  ^vhich  ultimately  was  accepted.  Ttieu 
(lie  after  reductions  at  the  different  stages.  With  the  excep- 
tion of  what  yon  got,  there  were  very  few  sold  in  our  market 
to-dny.   I  hope  tlivy  will  turn  out  to  great  advantage  for  you." 

No.  20  of  Pro.— 6th  Nov.  1847.— Collbn  to  Kjtxa. 
*■  1  have  just  received  your  letter  dated  tbe  5th.  I  have 
stated  a»;ain  and  again  that  the  ttllert  are  in  fault,  and  that  I 
am  fanltless,  in  respect  my  money  is  ready.  Tbe  bearer  will 
take  up  180  Great  Northeiu  purchased  by  you  at  the  rate* 
"Stated  in  yonr  notes  of  nttlement  of  l5th  Octghq^  last,  pro, 
vided  the  transGtf  be  Mffrect,  and  a;rideiiee  wmd'tiwt  Jrtra  p 
.callabave  ay  twtn  paid-.  -Vou  irm'l^^S'WWft%6^>^ 
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Kn  seller  can  procMd  In  th«  wity  yoa  state  in  7our  letter. 
Obsetre,  tli»t  If  the  stock  Is  not  delivertMl  to-day,  I  fahftll  not 
tofce  it  hereafter.** 

No.  21  of  Fio.— «th  KoT.  1847.— EuB  to  Cdixbk. 
'  "  I  bare  Just  recelTed  from  yoar  olerk  £447 : 18  :  6,  whiob  I 
bare  plaoHt  to  tlie  credit  of  jour  account ;  and  I  have  de< 
Hftrsdtohim  for  yoa,  tiansfer  and  relutire  certificates  for  180 
AWM  Oveat  Nortbern  Itailwar.  The  certificate  of  the  £380 
-Ayr  stock  is  not  yet  ready,  bot  I  will  get  it  and  send  it  to  you 
with  th«  least  poistble  delay. 

180 Great  NoHberD,  per  nota,  ...     £446  0  0 

Brokage  and  recordlDg  fee  on  £600 

A  vr  stock   1  16.  8 

lUod.  be  on  £880  Ayi  stock,     ...         0  2  6 

£447  18  C" 


W.  Lntosar. 


Alex.  Buck. 


Joan  CCLLIK.* 


"So.  60  of  Pro.— TEuveriB  of  Shabes. 
"  Transftr  No. 

••I,  William  Lindsay,  of  Edinljurgh,  Eiqnlre,  in  coDBidera- 
tlon  of  the  snm  of  £  paid  to  me  by  Joun  Callen,  Esqutre, 
of  Tork  Place,  Edinburgh,  writer  to  the  ^gnet.  dr>  hereby  as. 
sign  and  transfer  to  the  Mid  John  Culltia  one  hundred  and 
thirtv  shares,  nnmbered,  &c.  all  iDcliifive.  And  I.  Alexander 
Black,  of  Glasgow,  accoustant,  in  considttration  of  the  sum  of 
£  paid  to  me  by  the  aalU  John  Cullen,  do  hereby  assign 
and  transfer  to  the  said  John  Culleo,  fifty  shares  numbered 
138,087  to  138,086  iadorive.  of  and  to  the  undertaking  CHlled 
the  Oreat  Northern  Bidlway  Company,  to  bold  unto  the  said 
John  Culleo,  his  executors,  administrators  and  a^gns,  and 
subject  to  the  several  orders,  restrictions  and  conditions,  on 
which  we  held  the  same  immtrdlately  before  the  execution 
liercot  And  I,  tbe  said  John  Cullen,  do  hereby  agree  to  ac- 
cept and  take  tbe  said  shares  subject  to  the  orders,  restrio- 
tiuns,  and  condiUons  aforesaid.  As  witueai  our  bands  and 
■i«als  the  sixth  day  of  November,  In  the  year  (tf  our  l4>rd  on« 
thouBaad  eight  hundred  and  forty-Beven. 
"  (>igDed,  sealed  and  delivered,  by  the 

above  named  William  Lindsay,  in  the 

presence  of  J.  Holder,  Jun.,  of  11  St. 

Andrew  Square,  Edinburgh. 
"Signed,  Sealed  and  delivered,  by  the' 

aboTe-named  Alezan«Ier  Black,  In  the 

Srest  nce  of  Bobert  Orysdale.  of  40 
uchanan  Street,  Glasgow,  Clerk. 
*■  Signed,  sealed  and  delivered,  by  the' 
above-named  John  Culh-n.  In  thti  pre-  ' 
■euce  of  John  Irvine,  writer,  Ekiiuburgh. 

Na  86  of  Prow— 2d  Oct  1848.— Black  to  Ccun. 
So  far  back  as  the  6th  November  last,  Ur.  Archibald  Kerr, 
sharehroker,  bought  from  me  fifty  shares  Great  Northern 
BiiUway,  which  were  transferred  to  you.  From  repeaU-d 
letters  I  have  had  from  the  olBue,  I  find  tbe  transfer  bos  not 
ybt  been  recorded.  May  I  ssk  if  you  have  sent  la  tha  truns- 
(er  fi>r  this  purpose,  as  it  Is  quiie  nevesMtry  I  immediately  do 
sumetbiDg  w  my  own  protection."* 

The  extracts  from  books  referred  to  were — No.  127 
of  pro.,  entries  in  Kerr's  day  book,  of  Idth  October  184T, 
of  purchases  of  180  Northern  Roilwaj  diares,  from  Mac- 
Keehnie  and  Sheppard,  in  four  paroelB,  at  the  prices 
BUted  in  Kerr's  letter  of  16th  October,  for  settlement 
«a  29ih  October;  as  also  an  entr;  in  the  same  book  of 
60  Northern  shares^from  Munro.at  £2: 8s.,  to  D.  E.  Out- 
ram,  for  settlement  on  16d&  Norember.  No.  130  of 
fto^  an  fiotiy  in  tW  same  book,  of  fith  Norember,  of  a 
«Ue  of  60  Northern  shares  (cash),  at  £2 :  8b.,  to  Munro, 
for  aeulement  on  16tli  November.  No.  98  of  pro.— The 
foUowiag  entry  in  Slunro's  day-book — "  Purchases  for 
43ash — ^1847,  6ih  Not. — Bought  in  for  cwdi  on  account 
of  Mr.  A.  Korr,  50  shares  Qnsat  Noithern,  from  Mr. 
A.  Black,  at  48s.* 
The  defender  dot  appCed  to  the  Court,  prayin^tbem — 
to  ap^  the  «id  )«d(iiieBt  of  the  Home  of  ttfida,  to  reeal 
Uw  liiiwlecBloH  appealed  fr«m,  and  tbmaftMT  to  ptooetd 


under  the  remit  as  to  your  Lordships  may  seem  poper.nl 

as  may  be  consiiitvnt  therewith." 

The  defrader  pleaded — The  summons  was  lai^  iltfr 
gether  on  a  sale  by  tbe  pursuer  to  Kerr,  fw  thsMs 
der,  on  6th  November ;  but,  from  the  ndmisMeHiil 
documents  therein  referred  to^  it  vras  clear  that  tk  de- 
fender never  authorised  Kerr  to  midte  any  |iurehw<f 
Great  Northern  shares,  except  those  autbonnd 
letter  of  14tfa  October.  There  was,  therefore,  ne  ^ 
purcba  e  by  the  defender  on  6:h  November,  and  betedl 
not  be  held,  by  reason  of  his  subscription  and  xelfiuu 
of  the  transfer  trom  Black,  to  have  adofiAed  «  fuAm 
made  for  him  on  that  day,  since  all  that  b*  did  wis  ^ 
under  a  complete  misapprehension  of  the  oircuiinlsm 
Under  the  summons,  therefore,  there  was  no  casfli  ipn* 
the  defiander,  and  he  was  eiUiUed  to  abscdTitcr,- 

The  pursuer  anmered — ^That  the  deffender  haviMifr 
cepted  and  subscribed  the  transfer  of  the  abates  EsIH 
and  having  received  delivery  of  the  traua&r  ai  yoBk 
ser,  and  retained  it  and  the  scrip-certifioates  for  vfinm 
of  a  year  without  objection,  could  not  now  maintain  tb 
he  had  not  bought  the  shares.  If  he  could  quali^i^ 
loss  sustaiued  by  his  not  reoaring  the  identical  Am 
purchased  on  luth  October,  his  clum  lay  against  Kor, 
but  he  had  not  in  point  of  fact  sustained  any  iamf 
He  was  bound  on  6th  November  to  have  takea 
shares  purchased  on  15  th  October  ;  ap  to  6th  Kona 
her.  he  was  always  presung  fyr  d^voy  of  these  sbsi 
and  fur  them  he  would  have  paid  the  same  pric^iB^ 
on  them,  as  well  as  on  those  actually  delivoad  taik 
the  call  of  Sd  November  had  been  made. 

Lard  Prt><idaU. — In  this  case,  the  House  of  Lords  haw reS 
ted  to  nit  with  instmctions  to  recal  the  Interlocutorscbntjildit 
oC  and  to  bear  and  decide  tbe  case  on  tlio  documcntsbi  jhm 
with  tbe  admlsrions  set  forth  fn  the  Judgment.  It  Iswitt* 
admisslong  we  are  to  decide  tbe  case ;  and  however  gi^^ 
desire  maybe  for  farther  light,  we  are  not  permitted  l^^t^^ 
it.  The  admissions  are  put  in  a  certain  oriier,  bnt  Dtft^A 
order  of  time;  and  it  la  Important  to  consider  tbfe'f^' 
time  in  which  they  occur.  The  first  In  order  of  thwIlA 
fifth  docnment— (states  substance  of  admisalons  tn'Mrm 
time).  Got  uf  these  admhsiotM  we  are  to  determine  wlalf 
Black's  action  be  good,  or  whether  Cnllen'R  defence  Gl 
founded.  The  snmmons  sets  forth,  that  on  6th  Norenbli;Ai 
pursuersold  to  Munro  fifty  sbareft  of  the  Oreat  KoTtheilim. 
at  the  price  of  £2  :  Ss.  a  share  ;  that  tbe  pursoer  was  iaten' 
that  Himro  made  tbe  purchase  at  the  deure  of  KetT,  a^nts 
for  the  defender ;  that  on  the  same  day,  Kerr,  ai'dlcrtai^ 
defender's  clerk,  brouglitthe  puranerairamifiEroflbeibli'- 
that  the  pursuer  having  at  the  sam^  time  USt^  pdil  t^*1% 
latod  price  of  the  shares  by  Kerr  or  by  Irilfte,  sahsei^W 
transfer,  and  delivered  it  to  Irvine,  for  thie  d«;f<iinlat,  vtt'fi* 
Stock-certificates,  that  it  might  be  completed  ^fitHMl^* 
subscription,  and  duly  registered ;  that  the  defended  t^S** 
the  transfer,  but  never  got  it  registered: ''Hvtf' tbe  Vta 
company  accordingly  hold  the  putsner  ndMe  ^I^J* 
thereon,  and  that  tbe  defender  is  bound  to  rvliev*  liff** 
same.  That  Is  the  natnro  of  tbe  action.  Ttvm  fib: 
facts  set  forth  here,  which  are  not  In  tbe  stete  of  I  ^  "" 
It  is  not  stated  in  tbe  admissions,  that  Irvine,  along 
widted  on  the  respondent  on  6th  Novemlier,  nor  ^Uk' 
was  present  at  tha  payment  of  the  £120  to  Bla^ 
to  the  admission,  Irvine  on  that  day  went  with 
and  that  was  the  price  of  tbe  180  shaies  porch 
October.  From  the  admbvions  and  docoments 
tbe  admissionn,  it  is  clear  that  Kerr  was  empkmd 
fonder  on  14th  October  to  porcliase  that  tnaibfji 
and  that  he  did  so ;  that  he  intimated  that  b« 
by  certain  Utten^  and  it  appears  that  he  tiM'tflf ' 
extracu  firom  his  books,  whlc-h  a^ko  tAomllAf  ■ 
letters  and  extraetsJt  appeani  tpaLIha  /imm  4«M 
from  parties  otbMleyJl^^VA»^?&^ 
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mt  at  rarioni  prices.  tb«  arerage  of  which  mav  hav«  been 
:2  :  8a.  Thai  was  a  faldlment  hj  Kerr  of  the  authority  he  had 
M  from  Cotlen.  Then  CulleQ  sends  his  clerk  with  money  to 
aUU  part  of  that  oontraofc.  It  does  not  appear  from' the 
ilnMens,  what  the  clerk  did  with  the  money,  but  I  prexame 
e  Rare  it  to  Kerr,  who  paid  the  sum  staiod  Id  thesnmnioDs, 

0  Black.  On  6th  November  we  have  the  first  appearance 
r  Black.  He  comot  here  as  a  party  who  sold  shares  on  4th 
Iev«mber,  and  therefore  who  sold,  not  tlie  shares  purchased  by 
L«TT  for  Cnllen,  onr  those  for  payment  of  wliich  Culleo  sent 
he  moM7>  but  soma  others,  porchawd  under  a  transaetiou 
ntercd  into  after  Cullen's  money  had  been  sent  for  tin  shares 
urtMtksMlon  19th  October.  It  further  appears  from  the  ex- 
MdtVMnk  books, thatoBethNovemberthere  was  a  parchase 
mil  Umto  of  50  shares  fai  name  of  another  party.  Oalram. 
t  doea  not  anwar  that  these  were  the  identical  shares  trans, 
erred  to  Culten  on  6th  tforember.  It  wuuM  appear,  then,  thai 
C^rrdtd  not,  on  6th  Kovember,  tniplament  In  terms  Dterallj 
he  tnnsMMen  Iw  had  bem  Instmeled  and  luthorlied  to  enter 
itQ  by  Cnllen,  thot^h  he  to  a  certain  extent  implemented  ft; 
ecsuse  Hteral  implement  would  bare  been,  to  hsve  KOt  a  trans> 
it  fVoro  the  parties  named  in  the  letter  of  advice  of  isth  Ou- 
oberv  and  to  have  paid  these  parties,  and  to  have  transmitted 
bat  tmnsfer  to  Culiea.  He  did  not  do  that,  tua  did  he  inti- 
nate  that  there  was  anj  difficulty  la  the  of  doing  so ;  nor 
nes  It  yet  appear  that  there  was  any.  There  is  nothing  in 
heae  adtniesions  to  stiew  that  It  was  Impossible  forEerr  tobave 
lellrered  these  eliares  to  Cnllen.  It  is  said  the  sellers  did  not 
eme  forward.  There  is  no  evidence  of  that ;  but  what  takes 
)Uce  is,  that  Eerr,  acting  on  bin  own  nulbority,  and  asfumini; 
hat  he  was  doing  what  was  (test  for  Cullen.  the  money  having 
ome  for  the  sham  en  flth  Kovember,  buys  from  Black  these 
hares,  in  reference  to  wbtnh  Black  now  claims  relief.  Whiit 
'Mm  Lindsay  is  to  make,  I  do  not  know ;  we  Iwve  never  heard 
ynything  of  tliat  Nuw,  if  we  liad  had  an  opportunity  of  in- 
[Uiring  into  the  duties  and  eiiotoms  of  persona  standing  in  the 
Kwkhjn  of  Kerr,  we  might  liave  liad  more  light  to  po  by,  but 
re  must  deal  with  the  case  as  it  is.  I  think  it  clear,  thai  if 
/ullen  himaeir  Inu)  gone  to  Glasgow  on  6tli  November,  and 
o'uWiJ.that  Eerr  had  not  yet  purchased  the  sham,  it  would 
isi'e.been  quite  competent  fur  him  to  say,  I  will  hnve  nothing 
(1  with  Black,  or  any  one  else ;  I  do  not  want  any  sbsres ; 
.i)d>o  to  h»ve  (lecllaed  froing  on  with  the  trnnSitciiDn,  KH*r 
QUid  not  have  answered,  You  gave  m«  authority  to  buy,  and 
(pder  that  I  liave  entered  into  an  euKagement  with  Black:  tor 
!ulleD  would  have  replied,  Is  that  the  transaction  which  yon 
ntlmatad  to  me  by  your  letter  of  IStli  October  F  Anil  on  being 
al  1  that  it  was  not.  he  could  have  said  that  he  would  have  no- 
bing  to  do  w  tth  it.  It  was  qnl  te  open  to  Ctillcn  on  6tli  NovemtKr 
a  have  asid  ttiat.  Then  the  question  comes  to  be,  Did  what  took 
ilace  on  6tb  November  amount  to  a  purchase  by  Cnllen  from 
Hflck  t  Did  be,  on  6th  November,  give  anihority  to  any  one  to 
lake  a  purchase  from  Black  on  that  day  T  Irvine  was  not  sent 
9  make  a  purchase  on  that  day,  and  it  is  not  said  that  he  did  so, 
or  that  he  had  authority  todu  so.  But  Eerr  on  that  day  made 

purchase  from  Black,  and  sent  a  transfer  ft  Cnllen,  who  signed 
ndkept  the  same.  l*I>e  question  tlierefore  ix,  Whether,  having 
aid  for  thepe  sltsres,  thst  amount!!  to  a  sate,  and  renders  Cnllen 
fttble  to  relieve  UUck  of  the  calls  T  It  was  certainly  a  curi'jus 
mceedingon  tlie  |iart  of  Cullen  to  sign  that  trinisfcr,  and  lay 
L  aside,  with  the  scrip-certiScates.  The  tnin«ft>r  sliewed  that 
,indBHy  and  BUck  were  the  parties  transferring,  instead  of 
'lieppv<d.  The  transfer,  however,  does  not  shew  that  it  was 

bi  tlie  transaction  ot  I5th  October;  and  if  the  purchase  on  15th 
October  had  been  one  from  Blnck,  and  not  from  Sheppurd  and 

1  Eeclinie,  I  do  not  know  ibat  Cullrn  would  have  had  much  to 
ay  about  it,  heeaase  it  w-at  not  the  party  from  whom  the  pur- 
baae  was  made,  that  conRtituied  any  material  quality  in  tbe 
liing  to  be  obtained,  provided  the  parchase  was  made  at  that 
ime.  Then  the  question  is,  if  there  is  here  any  material  cliange. 
«er  and  above  thi>  change  of  name  of  tbe  seller  f  No  doubt 
lullcn  made  no  objection  at  tbe  time;  buthisstatement  is,  tint 
le  siEoi^  and  laid  aside  the  document,  which  Kerr  had  not  tuld 
lim  referred  to  a  purchase  on  6th  November,  believing  it  to  be 

fulGlmcot  of  the  transaction  completed  on  15th  October.  If 
(4><ff)S?  been  merely  one  in  the  name  of  the  seller^  I  do 
i^t.jt]ufk,  as  I  have  already  observed,  that  would  have  been 
[^i^*^=^*j(WUt  CuUen  says  is,  that  Eerr  did  that, on  «th 
siy^emjDErjfliiirlj  hf,had  no  anthortty  to  do^  and  the  note  of 
^miinQmiieerB  expressly  that  no  intimation  was  ever  mado 


tn  Oollen  that  Eerr  purchased  for  him  any  Great  Korthera 
shares,  except  those  stated  to  have  been  bought  in  Eerr's  lec- 
ters  of  15th  October.  Now  Cullen  aays  that  be  was  bound 
to  take  the  sbaret  parehased  on  tsth  Oot^er,  hat  not  those 
puTchaaed  on  6th  Noveraber;  that  the  money  eent  wu  eent 
by  htm  as  payment  of  shares  purcluued  on  Mth  October,  aju4 
the  transfer  was  kept  by  him  on  the  footing  that  it  was 
transfer  of  shaiies  tMogbt  on  that  day.  Under  this  statemet^ 
Eerr,  so  fisr  as  we  see,  acted  on  6th  November  without  autha. 
rity.  That  raises  a  very  serious  question  between  Cullen  and 
Eerr,  and  the  qncstloD  eomei  to  oe^  bow  far  thftt  iffiwta  Black. 
He  says,  I  know  nothing  of  theee  prerloQi  transeetipns.  A 
broker  came  to  me ;  I  sold  my  shares,  signed  the  transfer, 
got  the  money,  and  gave  np  the  eGrip.cerUflQatesi  and  know 
nothing  more  about  it.  That  is  his  case.  It  may  be,  though 
the  purchase  was  UDanthorized,  that  Cullen  has  adopted  it.  As 
far  as  I  see,  the  purchase  was  quite  nnauthorized.  The  ques- 
tion tlien  comes  to  be,  whetbar  it  was  so  adopted  oB  to  bring  It 
within  the  scope  of  this  summons.  To  adopt  a  tranaactlon  of 
this  kind,  implies  a  knowledge  of  all  the  materlid  tircnmstances 
connected  with  the  transaction,  and  the  condititm  of  the  thing 
purchased.  Now,  the  fact  that  lie  was  a  tree  man  on  6th  -No- 
vember, and  not  implementing  a  transaction  to  which  he  Imd 
tied  himself  down  on  14th  October,  Is  a  matter,  although  Black 
may  not  have  been  privy  to  it,  of  some  importance  ftn*  Cullen. 
Then  the  question  is,  whether  Cnllen  was  deceived— whether 
he  was  led  to  believe  that  the  transfer  was  delivered  in  fulfil- 
ment of  a  transaction  from  which  he  could  not  resile.  Then 
there  is  another  point :  If  matters  had  remained  in  all  r». 
spects  the  same  as  on  t4th  October,  and  Cullen,  on  6th  Novem- 
ber, could  have  stud  thai  lie  had  changed  bis  mind,  and-  no 
longer  wanted  these  shares,  the  qnesUon  wouhl  have  been,  if 
that  was  a  material  (Aange.  But  be  aays  fbrlher,  tliat  tliere 
had  occurred  a  circumstance  which  did  make  it  of  Importance, 
for  a  claim  inconvenient  for  him  to  meet  had  arisen  sitice  tlie 
)4th  October.  On  that  day,  he  says,  I  might  have  token  tlijs 
chance  of  a  call  not  being  mslie  before  6th  November.  That  tliat 
call  had  been  made,  was  a  material  fact,  which,  if  Cullen  bad 
known  be  was  free,  might  have  been  a  sufDclent  reason  for  his 
saying  on  6th  November  that  he  would  not  make  the  purchase 
on  that  day.  That  certainly  gIveS  a  reality  to  the  concfrtU- 
ment.  But  it  does  not  appear  that  any  knowledge  of  that  call 
having  been  made,  was  imparted  to  Cullen.  H«  does  not  seem 
to  have  known  of  it  at  the  time.  Here,  then,  was  undoubt- 
edly a  very  great  dereliction  of  duty  on  the  part  of  Kerr  to 
Cullen.  Bui  it  was  very  matcrhil  also,  as  regards  tbe  qtiKs- 
tlon  of  adoption,  tlutt  Cullen  should  know  that  these  were 
shares  bought  only  that  morning,  and  that  tltey  were  bought 
under  that  biuden,  and  that  be  was  paying  for  them  the  price 
which  he  was  to  have  paid  for  shares  with  regard  to  wliicli  the 
period  of  any  call  being  made  was  an  uncertainty.  TAai  raiiM;s 
a  very  subtle  question,  as  to  whether  the  silence  of  CiiUen  lor 
so  long  amounts  to  an  adoption  of  the  purchase,  to  the  efleci 
that  b^  is  bound  to  relieve  Black  of  the  call.  I  hare  great  dit- 
flcnlty  in  coming  to  that  conclusion,  especially  in  this  shape  of 
action,  which  proceeds  on  a  purchase  on  6th  November.  It  ap- 
pears thnt  there  were  here  material  facts  which  should  have  been 
communicated  to  Cullen,  and  that  any  adoption  or  apparent 
adoption  of  his,  was  in  ignorance  of  these  facts.  It  is  on  Uie 
adoption  of  the  thing  after  it  was  donA,  that  Black  must  put  his 
case.  The  question  of  adoption  most'  turn  on  the  conditiuu  of 
the  party  sidd  to  adopt.  That  implies  knowledge  by  the  parly 
adopting,  of  the  dronmstances  in  wUob  tlie  thing  waa  doiw. 
Now,  here.  Cullen's  silence  Is  all  we  have  from  which  to  inter 
adoption,  and  I  have  great  difficulty  in  holding  that,  snfficient. 
But  there  is  anQther  matter  which  i;reates  a  difficulty.  Black 
says  he  sold  at  £3 :  8s. ;  that  does  not  appear  In  the  transfer, 
but  be  claims  in  his  summons  on  a  parchase  at  that  price. 
CullW  wiewen  that  there  is  no  aooh  price  bi  the  doeumeuu 
beforena.  He  says,  I  do  not  k&ow  why  yon  fix  on  jC9  :Bs  ^  that 
may  be  the  average  price  of  the  shares  purchased  for  me  by 
Kerr,  bnt  none  of  these  shares  were  purchased  at  that  price ; 
tbe  only  purchase  at  tlut  price  was  a  punAiaae  by  Eer«,.an- 
anthorized  by  me,  and  tbe  sum  total,  which  I  seat  te  Kerr, 
waa  the  sum  toul  of  my  pmchaseon  Utb  October,  and  beyond 
that  I  am  not  liable  to  Km.  I  think,  tiwrefore,  there  are  d^cu 
in  lire  wlwle  matter  wbldi  make  It  tneaDcleiit^titbear  ont  the 
action.  I  tUnk  we  cannot  hold  that  tbe  taking  of  tiie  tiant»c,  > 
aqd  keeping  Ik  was  an  adoption  of  the|HUc}i8«B,  because  Ibcjiwu 
'  total  oitlie  whole  purchase  was  the  same.  I  think,  tbef^f<>r<i 
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there  is  great  difflcalty  in  lioldlng  Oallen  liable.  VLj  difflcnlt/  is 
as  to  tlie  ademption.  I  tliink  ttte  dieomstances  do  not  malceoat 
ttiat  tlie  purchase  was  autliorlzed,  so  as  to  Uod  CuUen,  if  he  liad 
not  adopted,  and  tliere  is  not  enough  to  shew  that  be  did 
adopt. 

Lord  FttUertm. — In  this  esse,  1  hare  always  been  so  confi- 
dently \a  favoar  of  Blacic,  that  I  presame  I  must  hare  over- 
loolced  some  oonsideration  of  material  importance.  It  hns 
always  appealed  to  me  that  the  jostice  and  law  ore  mtirely 
with  Blael^  and  that  the  whole  difficulty  arises  from  a  joggle 
between  Kerr  and  Callen,  both  of  whom  were  rery  considerably 
wrong,  but  fnz  which  wrong  Black  is  not  to  bisme.  It  appears 
that.OQ  iSth  October,  Collen  gave  orders  to  Kerr  to  purchase  180 
shares  of  this  stock-  That  of  course  implies  tlie  pOBsil)iUty  of 
getting  difiurent  portions  of  these  shares  from  diSerent  parties. 
Then  Kerr  writes  tiutt  be  has  bought  ^e  shares.  Keir,  no 
doubt,  tells  Callen  that  he  got  the  whole  of  them  on  16th  Octo- 
ber ;  but  if  he  did,  it  is  quite  clear  be  did  not  keep  them,  or  did 
not  delirer  them  to  Culleo,  becaufie  the  shares  he  ultimately  gaTe 
Cullen,  were  the  shares  sold  by  BInck.  Accordingly,  the  trans- 
fer was  not  made  on  that  footing.  The  transfer  alone  was  enough 
to  shew  they  were  not  the  same  shares,  for  it  bore  that  none 
of  them  were  sold  by  Sbeppard,  but  the  whole  by  Lindsay  and 
Black.  Sow,  baviog  that  transfer  before  his  eyes,  Oulien  signs 
it,  and  doing  so,  be  does,  I  think,  homologate  the  sale  from  Black 
and  Linds^.  It  is  imposrible  to  say,  in  a  case  of  this  kind,  that 
the  shares  ere  so  indiTidnaltzed  that,  if  the  parcliaser  does  not 
get  the  same  identical  shares  he  expected,  he  can  reject  the 
contract,  provided  the  ahares  are  of  the  same  valae.  It  was 
ImpooriUe  here  that  there  Mnild  be  any  blander  on  Uie  part 
of  CuUen.  Ho  says  he  tfaoughi  be  was  tngning  the  transfer  of 
shares  purchased  on  15th  October.  But  bow  could  he  think 
so,  when  the  transfer  bears  the  name  of  the  parties  from  whom 
they  were  bought,  and  he  knew  these  were  not  the  partius 
from  whom  the  purchase  was  made  on  l&th  Octol>er  f  He  muf t 
have  known  that,  because  be  bad  Kerr's  letter  of  16th  Octol>er, 
and  Black  and  Undsay  were  not  parties  to  the  transaction 
therein  referred  to.  I  think  It  obvious  t^at  Ciillen  was  under  no 
such  misapprehension.  On  6th  Koveml>er,  he  sends  his  clerk 
with  the  delivery-DOte  and  the  money  to  pay  to  the  party 
having  right  to  it.  Blaok  tdgns  the  transfer,  Kerr  returns  it  to 
Cullen  with  the  scrip-oertiScatei:,  who  signs  the  transfer,  and 
keeps  both  it  and  the  certificates,  having  paid  the  money.  I 
do  not  know  whether  to  call  this  a  new  sale,  or  an  adcnttion  of 
a  former  Bale,  bat,  at  any  rate,  Black  has  nothing  to  do  with 
the  matter.  I  can  see  no  difference.  I  never  bad  any  doubt 
on  the  >Kiint.  I  think  Black  has  suffered  much  ft'om  the  way 
In  which  the  cnsc  has  been  dealt  with  in  thu  House  of  Lords. 
He  was  not  in  the  least  In  the  wrong ;  the  persons  who  were 
in  the  wrong  were  Cullen  and  Kerr.  I  do  not  Ray  whether  or 
not  Cullen  might  bare  rejected  the  shares  bought  on  6th 
Movember ;  but  does  that  make  any  case  against  Black  f  I 
never  had  any  difficulty  as  to  ttie  justice  of  the  case.  Kerr 
may  have  been  wrong  in  not  telling  Cullen  that  be  had  parted 
with  the  shares  bought  on  16th  October;  but  how  can  that  put 
Black  in  the  wrong  ?  After  all  that  took  place  after  his 
having  taken  these  shares  and  signed  the  transfer,  can 
Onllen,  after  the  lapse  of  mcnths,  come  here  and  say  that  he 
iconflrmed  the  sale  in  ignorance,  and  tbatit  was  all  a  mistake  f 
Idonot  believe  it  wu^'a  mixtuKe.  I  believe  the  contrary, 
seeing  Cullen  kept  the  transfer  bei^de  him  fbr  more  than  » 
year  without  objection.  It  is  going  very  narrowly  to  work  tf) 
say  that  he  gave  Kerr  no  authority  to  buy  but  on  14th  October  ; 
If  he  puts  his  cause  on  that,  and  ^at  it  whh  of  importance  to 
have  the  identical  ahares  booght  on  that  day,  he  should  have 
■een  Uiat  tiie  shares  he  got  were  those ,  bought  on  that 
day,  and  he  woold  have  learned  that  tbcy  were  not.  It  is 
said  that  the  additional  call  bad  not  t>een  made  on  l&th 
October.  But  what  difference  does  that  make  f  Cullen  is 
always  aBkin|(  for  delivery.  There  was  no  recal  of  the  order 
to  purchase,  if  he  conld  get  thu  shares  at  the  same  gross  price. 
Quoad  Black,  no  doubt  this  was  a  new  sale,  Iwcause  bo  did  not 
know  the  other ;  but.  at  any  rate,  it  was  quite  enough  to  bind 
down  Cullen.  But  suppose  he  had  got  the  shares  bought  on 
l&tb  October,  he  would  still  have  been  liable  for  the  culls 
now  sued  for. 

Lord  Cvfunghame. — Upon  considering  the  admuitm*  recorded 
.in  the  remit  from  the  House  of  Lords,  when  the  present  cf>i>e 
WM  lately  under  appeal,  together  with  the  special  terms  of  the 
remit  to  consider  these  admissions,  and  to  decide  the  cause 


thereon,  I  infer  that  the  House  thought  that  there  wms* 
cient  fkcta  eatablisbed  to  jusUfy  a  decision  on  the  menti; 
in  that  view,  I  am  fkrther  of  opinion,  that  the  admiiniiie 
they  stand,  lead  to  the  absolvitor  of  the  defender  fmi  tbe  pe- 
sent  action. 

Without  entering  into  any  analysis  of  the  fscts  sul  eon. 
spondence  in  this  speciai  case,  so  fully  aud  accuratdj  dioKtri 
by  your  Lordship,  I  must  explain,  that  in  the  preTiotu  Utgn^ 
tbe  ease,  I  assumed  it  to  be  prov»l,  or  at  least  averred,  tbii  ik 
shares  libelled  on  were  purchased  by  Eerr  from  Black,  opn!;. 
on  tha  defender'a  aeeoant.  on  6th  Kovember  1847,  tnd  thu  Ui 
defender  was  liable  fur  Kerr's  professedly  acting  in  hit  nrnxis 
a  public  share  market.  I  hold  that  plea  to  be  no  loDgcroK- 
tainable  under  the  special  admissions,  which  most  itteiHcfct 
in  the  farther  consideration  of  the  case. 

It  ia  declared  I'nbr  ofia  in  the  findings,  that  the  deftofam 
authority  to  Kerr  to  buy  for  him  180  shores  of  the  Gmt  XW- 
them  Rulway,  by  letter  on  Uth  October  1847— tbit 
informed  the  defender  by  letter  next  day  (1 6th  October),  ilm  b» 
had  done  so— and  that  the  defender  sens  his  clerk  to  Olwp* 
on  6th  November  tn  get  his  transfer  to  these  shares  omplw. 
when  tbe  pursuer  Mr.  Black,  on  the  reqnest  orurgeiK7»/Ip. 
nocuted  a  transfer,  on  «th  November,  of  50  shares  at  £3 :  d ,  b 
tbe  calls  on  which  the  pursuer  seeks  relief  in  this  action. 

But  by  the  admissions  now  recorded,  it  is  estaUitbed^ 
the  def^der  only  authorized  his  clerk  and  Kerr  to  gel 
transfer  of  shares  completed,  whieh  had  btm  pwAimlwk 
the  authority  of  \4ik  Odofter— that  the  shares  libelled  oa  to 
no/,  of  that  number— and  tliero  is  no  evidence  ai  u  A; 
pasted  between  Kerr  and  tbe  pursuer  on  6th  5oTember,l^ 
fating  to  the  transference  of  those  shares.  It  iidesr.ih': 
Kerr  told  Black  that  he  was  authorized  by  Cullen  to  boj « 
shares  on  6th  November,  he  stated  what  was  not  true,  in)  *i( 
he  had  no  authority  from  Cullen  to  repreaeot.  lottstiw 
the  pursuer  roust  be  answerable  for  Kerr's  wmog^  t> 
Cullen  was  not  accessory. 

The  pursner  appealed  to  the  transfer  of  6th  NoTtabR  UC 
to  shew  that  the  appellant  OuUen  most  have  kaown,  fnei 
subscriptions  on  the  transfer,  that  tbe  shares  acquired  eel 
November  were  got  fhnn  Lindsay  and  Black,  and  not  is 
Kerr.  But  that  reference  appears  to  me  qatte  iDsdniw 
There  was  nothing  in  the  transfer  to  shew  Cullen  w  hii(fci 
that  the  shares  transferred  on  6th  November  di^t  not  beta?! 
Lindsay  and  Black  on  IStli  October,  or  abew  that  tb^ 
agreed  to  join  in  a  transfer  to  the  defender  on  the  bUet&i 
It  is  prpsumfed  that  it  was  in  reference  to  tbe  conclnHn><it^ 
cible  from  tlie  preceding  cireumstance,  tliat  the  last  admiiM 
recorded  by  the  House  of  Lords  is,  that  "  the  first  spplio* 
on  the  subject  of  the  aforesaid  shHres  by  the  i*^"*™^ 
the  appellant  personally,  tnu  node  by  tetler  <g  %i 
1849."  nearly  a  year  after  tbe  trana^.  On  the  graoA  Ik* 
briefly  explained,  as  well  as  on  the  case  more  fully  ffisftiiK 
by  your  Lordship,  I  am  now  for  assoil^ing  the  demider. 

Lord  Ivory. — ^This  case  does  not  come  before  us  in  tbcw« 
satirfactory  shape,  and  I  think  the  purguer  maysnfleifrtKU 
change  wllich  has  taken  place  since  It  was  appealed.  tFiiai* 
nately,  one  of  the  Interlocutors  recalled  la  the  intertoestw  w 
ing  that  tbe  summons  contains  relevant  matter,  wUcb  i^ 
hardly  have  been  done  bad  the  Court  of  A|^ial  tskoiW 
name  view  as  that  adopted  in  this  Court.  And  ooecus* 
at  first  help  thinking,  that  the  recal  of  tbu  iateriM*"' 
in  it*e!f  a  BiKnificant  enough  circurastance,  becanssitl^ 
to  u»  the  case  for  consideration  to  go  back  on  wbst  hsialR*'.' 
been  done,  and  to  proceed  ns  if  ti>at  luteriocutor  (rf  (elWMT 
bad  never  been  pronounced.  I  own  I  feel  myself  la 
plexity.  If  that  Interlocutor  bad  xtood,  I  sbotdd  ks" 
myitelf  I'ound  by  it,  and  by  the  views  on  which  ■•J^ 
nounced.  But  we  are  now  to  decide  on  the  t^ii^ 
of  admissions  settled  in  the  Coiii  t  of  Appeal,  and  the 
of  relevancy  is  therefore  open  to  us.  Here,  however, 
(^tain  at  a  dit=ad vantage,  because  the  admiioioDs 
and  therefore  we  cannot  go  Into,  the  whole  easa.  If**" 
circnmstancea,  I  ibust  agree  with  the  view  uStvn  ^'{^ 
jorityof  your  Lordships,  though  I  have  a  strong  Wl***^ 
that  it  may  be  ogaintit  the  justice  of  the  case.  TliBt*J*'J* 
in  the  summons  is  tiiat  of  a  sale  through  Munraj  •^•■^ 
as  I  read  the  summons^  is  a  Uansft.r  under  tha>fcff*j, 
uniting  the  ultimate  acceptance  of  the  certitiostgjy*^ 
■Rdte.  Thus  riiis  acUen  is  f(H^4^  i^n  the  aUi(UwniU'~. 
'  'i'hen,-iB  there  anyevidtnce  of  a  uHe  by  Black 
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the  QKdinm  of  Uvoro  «id  Howie,  in  the  way  libelled  t  On 
Uuit  point  we  muet  litvk  to  tlie  iidiiiissionB,  and  the  first  doco- 
tnent  in  (Hnler  of  timu  U  Cullen's  Intter  of  I4th  October,  1n- 
ttriicUngEerrtobuy.  That  is  the  measure  of  Kerr's  autbority 
to  buy.  Tben  we  have  the  fact  instructed  by  Kiirr,  that  he 
pnichMed  oertain  shares,  aod  tbea  the  authority  by  which  be 
acted  WM  at  an  end.  It  is  very  Importaot  tut  nothinic 
tffeaa  in  Gullea's  correspondeuce  to  6th  KoTembet  but 
Mug*  ti^tber  with  bis  belief  that  be  was  dealing  with  Kerr 
)Q  rufereoce  to  his  order  of  14tb  October.  He  remits  his  money 
for  DO  other  porpose  bnt  to  pay  a  transaction  concluded  nn 
)4Ui  October,  and  tbat  on  this  footing,  tliat  if  the  seller  will 
not  iinplemeDt  the  sale  at  once,  be  is  to  be  off  the  transaction 
■itogQUier.  There  was  no  authority  to  enter  into  any  trniis- 
utton  with  Black,  and  to  pay  money  to  him  ;  liut,  on  the  cud- 
Inry,  he  was  to  be  off  the  transaction  unless  tlie  persons  with 
vbom  the  purchase  bad  been  made  on  15Eh  October,  cuuld 
ildircT  to  Gullen.  So  we  find  Cnllen  sendn  his  cleric  to  Ql«s> 
piw  DD  6(h  November,  a  free  man.  althongb  not  knowing 
liimwlf  to  be  free.  And  what  was  Cullen's  clerk  doing  there  t 
He  believed  be  was  fulfiiliDg  the  transactioa  of  October.  But 
it  ii  not  that  parcliase  and  sale  he  fnlfilii.  He  is  made  to  accept 
ibarcs  bought  on  6th  November,  believing  them  to  be  the 
■Wet  bought  on  14th  October.  Could  not  Cullen,  on  the 
deik'g  leturn,  if  be  bad  known  what  thette  shares  were,  liave 
IhroKD  op  the  transaction  T  Of  course  he  could.  That  ehews 
tbere  was  do  sale  on  6th  November.  Meantime  a  call  had 
been  made  on  8d  November.  That  was  a  materia  citcnm> 
lUoce  to  a  luaa  going  tree  iuto  the  market,  to  consider 
vbether  he  will  buy  or  not.  He  was  surely  enUtled  to  consider 
whetber  he  would  go  into  a  cnmsaction  changed  in  so  material 
ft  feature.  If  the  whole  matter  of  the  quection  here  were 
ooe  with  Keir,  I  think  it  would  be  lace  clarim.  As  to  Black, 
I  Uiiob  the  action  ill  laid  as  an  actiou  of  purchase  and  i»le. 

Tbe  Court  pronounced  the  foUowing  interlocutor 
"  Elod  that  the  grounds  of  action  libelled  are  not  sufficiently 
c^taliflAed,  and  tht-refore  assoilzie  tlie  defender  from  the 
wtjcje  conclusions  of  the  summons,  aud  decern;  but  find  no 
eipewcB  due." 

Dean  of  Faculty  (Tnglis) ;  Campbell  &  Smith.  S.S.C. 
A/atk—AlL  Buchuian,  Neavea^  Peuncy ;  Forty  Agent.— L. 
C'frri— (W.O.T.) 


12th  April  1853. 
Horse  OF  LoBiM. 
Gbobob  Frabeb,  Appellant,  v.  Walter  Uill 
and  others,  Bespondents. 
Podnerfhip — Jury  Chu'c — Neiie — Bill  of  Exceptions — Pawn- 
l>r(.ker_Siiiiute  39  &  40  Geo.  111.  c.  99— /«  an  aciion  of 
ft'Iuction,  count,  reckoning  anil  payment,  against  the  repreiten- 
tatheM  of  a  deceated,  an  iit$ue  teat  sent  to  a  jury  which  in- 
soloed  a  question,  whether  the  deceased,  whone  name  did  not 
"ppaar  in  the  licentet  of  a  pawnbrokiug  establishment,  or  over 
the  door,  or  on  the  ticket*,  waa  a  partner  of  the  concern.  On 
m  bin  of  exceptions  and  motion  against  the  ruling  of  the  pre- 
siding Judge  in  regard  to  the  question  of  paTtner9hip,  a  new 
trial wea graced — Circumstances  in  which  the  Howof  Lord» 
rrvened  the  judgment  oj  the  Court  ojf  SeseioH. 

iSee  supra,  vol.  xxiv.  p.  163 — 17th  January  1852, 
The  pursuer  appealed,  pleading  that  the  judgment  of 
the  CQorb  of  Seaaion  should  ho  reversed  on  the  following 
grotinds  : — 1.  As  the  4th  exception  (being  the  only  one 
now  in  question)  raised  no  principle  of  law,  and  was  not 
wbmitted  for  the  opinion  or  direction  of  the  Judge  who 
prusided  at  the  trial  on  any  matter  of  law  or  otherwise, 
it  waa  erroneously  sustuned.  2.  That  exception  ought 
to  hare  been  disallowed,  in  respect  that,  if  sustained  by 
t-lie  preei^ng  Judge,  the  province  of  the  jury  would  have 
been  ioTaded,  as  the  iariloB  of  foot  sent  to  them  for  trial 
frouid  fuTe  been  thereby  withdravn  from  their  con- 

•  Xm  WiflondeDt  supported  the  judgment  on  the  fol- 


lowing ground  : — Because,  on  the  facts  proved,  there  was 
DO  lawful  partnership  between  the  appellant's  father  and 
Alexander  Hair,  in  the  buuness  of  pawnbrokws,  ber 
tween  the  years  1840  aod  1844,  and  the  jury  ought  to 
have  been  directed  accordingly. 

Sol.-Gcn.  Bethel  &  Bramweil  Q.  0.  for  appellant — 

The  sole  point  in  dispute  between  the  parties,  as  disdosed  ia 
the  pleadings,  was,  whether  the  violation  of  the  law  was  the 
result  of  the  agreement  between  Hair  add  the  appellant  at  the 
time  of  making  the  contract  The  issues  do  not  exactly  raise 
this  point,  for  we  can  suppose  the  jury  to  have  well  foimd  for 
the  appellant  on  all  these  issues,  even  though  it  were  true  tbat 
the  partnership  was  illegal.  It  is  clear  that  the  propertyof  the 
appellant  could  not  be  transferred  to  Hair  by  the  mere  foroe  of 
the  Pawnbrokers'  Statute,  and  therefore  it  might  be  frandulent 
In  Hair  to  convey  such  property  away,  even  though  the  part- 
nership was  illegal.  It  was  not  necessary  to  the  appellant's 
title,  therefore,  that  the  partnership  should  have  been  valid. 
The  existence  of  a  partnership  de  facto,  however,  as  between 
Hair  and  the  appellaot,  was  rei  judicata,  and  the  other  defenders, 
in  their  defences,  admitted  that  fact.  The  first  lisae,  neverthe> 
less,  involves  the  question,  whether  there  really  bad  been  a 
parlnersbip,  but  yet  leaves  it  ambigooas  whether  that  question 
was  intended  to  be  raised.  Such  a  pleading  would  have  been 
bad  in  English  law,  as  involving  a  n^ative  pr^^aat.  We 
may,  however,  consider  the  allusion  to  partnership  property  in 
that  issue,  as  used  merely  for  identification.  But,  stall  events, 
there  were  substantiaUy  two  questions  to  be  tried — I.  whether 
tbere  was  a  partnership  de  faeto ;  a.  whether  it  was  a  legal 
partnership.  Now,  there  was  evidence  on  both  sides  at  the 
trial,  and  the  4th  exception  was  tendered  to  the  Judge's  sum- 
ming up.  The  first  objection  to  the  exception  is,  that  it  is  too 
vague.  An  exception  ought  always  to  be  precise  eaoBgb  to 
allow  the  thing  complabed  of  to  be  remedied  before  it  u  too 
late — Bain  v.  Whitehaven,  &c  Co.,  7  Bell's  App.  C.  79;  ngpro. 
vol.  xxiii.  p.  483.  This  exception  may  mean,  either  that  tlierw 
was  no  partnership  de  faeto,  or  that  it  was  unlawfully  carried 
on.  Now  the  cases  establish,  that  an  agreement  to  carry  on  a 
partnership  in  pawnbroking  secretly  as  to  one  partner,  is  un- 
lawful, and  also  tliat  Uie  mere  oarryiog  it  tm  in  an  unlawful 
way,  though  evidence  of  a  contract  so  to  carry  it  on,  jet  does 
not  make  it  an  unlawful  contract — Armstrong  v.  ATmstroug) 
3  Myl.  &  K.  45. 

[Lord  Chancellor. — ^Yes  it  is  evidence,  but  nothing  more  than 
evidence.] 

It  is  no  doubt  very  strong  evidence ;  and  we  say  the  fncts  of  the 
appellant's  name  not  appearing  on  the  door,  or  in  the  license 
and  tickets,  were  stnmg  evidence  to  go  to  a  jury.  But  then 
the  respondents  say,  that  the  Judge  should  have  told  tlie  jnrjr 
that  they  must  find  tbere  was  an  Illegal  contract  on  such  tacts 
as  proved.  How  can  we  say  the  jury  were  wrong  if  they  found 
there  was  no  illegal  partnership? 

{Lord  ChanetUor. — How  could  the  Judge  know  whether  the  jury 
tuigitt  not  believe  some  parts  of  the  evidence,  and  not  believe 
otlier  parts  P] 

Tliat  is  what  we  say.  It  was  for  the  jury  to  say,  on  the  whole 
evidence,  what  was  the  nature  of  tlie  partnership — whetlxT  it 
was  a  part  of  tlie  original  cootracti  that  the  appellant's  name 
should  be  concealed.  The  proposition  only  requires  to  be 
stattd,  to  hn  at  once  admitted.  As  to  Gordon  r.  Howden,  4 
Bdl's  App.  C.  the  contract  appeared  ex  fade  of  the  deed 
ot  partnership; — here  it  was  to  be  interred  from  alt  the  focis, 
which  makes  all  the  difference. 

Lord  Adv.  Mmcreiff  &  Inglis  D.  F.  for  respondents — 
The  sole  gruuml  of  this  hciIuu  hos  the  lawtulnes*  of  the  con- 
tract of  partnerBhip,  for  if  the  conduct  of  the  parties  in  conceal- 
ing one  of  the  partner's  names  was  iHegal,  no  action  could  lie. 
The  question  whs,  therefore,  whetlter  there  was  a  legal  partner- 
ship under  the  rawnbrukera'  Act,  39  &  4U  Geo.  IIL  c.  W,  f  XS. 
The  issues,  taken  along  with  the  record,  raise  that  queBtioa  as 
distinctly  as  it  could  be  raised.  That  there  was  a  partnership 
de  faeto,  wus  not  admitted  by  us,  though  it  migfat  have  been 
held  established  as  between  Hair  and  tbe  appellant,  but  we  al- 
leged entire  ignorance  of  such  a  fact.  Now,  as  there  was  no 
deed  of  parbiership,  tbe  terms  of  it  could  only  J>e  a  matlct  of 

witnesses,  that  his  name  was  Ai^T«.  tomW^^^^ 
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lioeiue,  nor  the  licket*.  AtXDming,  therefore,  tfaere  vti  a  part- 
nership dtfaeto,  what  possible  inference  coald  there  be  from 
these  three  facts  but  tliis,  that  it  vas  one  of  the  stipulations 'of 
the  contract  to  keep  the  appellant's  name  secret.  Tliis  infer- 
tnee  ms  irresistible ;  it  was  a  pretimpHo  Jurii  et  dejurt^  and  as 
ioeh,  It  was'a  qaestion,  not  for  a  jury,  but  for  the  J  mljie— Gor- 
don V.  Howden,  nqira.  In  an  Bnalopoiis  case — Mitrliell  «.  Wil- 
ffttihs,  11  Mees.  &  Wets.  216— it  was  lielil,  that  it  was  for  the 
^tirtge,  and' not  the  jury,  to  my  whether  the  prosecutor  had 
Reasonable  and  probable  cause  for  laying  an  infnrmntion.  As 
to  the  objection  of  vnirueness,  tho  exception  clearly  enough 
]^tntB  out  the  unlnwfulness  of  the  contract  m  the  point  to 
be  laid  doirn,-^Bd  it  was  duly  taken, 

£«nf  Chancellor. — MyLordi,  T  should  tte  very  reluctant  gene- 
rally, in  deeding  cases  thstcopie  before  vuur  Iiordsliips'  Court, 
to  liHTe  it  supposed  that  I  had  any  wish  to  cut  the  matter  at^ 
atl  short,  and  not  to  hear  everything  that  could  be  said,  as  well 
fbri  as  against,  thp  judgment  of  the  Court  below.  But  I  cou- 
fess.  that  having  attended  to  this  point  during  the  argument — 
which  point  lies  in  the  very  narrowest  pnasible  compasa — ^mjr 
mind  is  so  thoroughly  made  up,  that,  so  far  M I  am  concerned, 
it  would  be  nothing  but  a  mere  pretence  to  liMten  to  any  fur< 
ther  argument  upon  the  subject.  T  have  the  less  difficulty  in 
deaHog  with  this  case,  in  this  somewhat  apparently  hasty  man- 
ner, on  account  of  the  nature  of  this  decision,  because  it  is  a  de- 
ctaion  on  a  subject  with  which,  with  all  due  deference  to  tite 
^ery  learned  Judges  of  the  Courts  of  Scotland,  I  may  aay  tliat 
they  are  not  so  fkmiliar  ai  the  learned  Judges  who  prende  in 
the  OoHits  of  this  country— and  had  they  been  so,  I  rannot  bnt 
think  tlte  error  into  which  I  conceira  they  have  ftlleii,  eoaM 
not  by  possibility  hare  occurred. 

My  Lords,  the  question  arises  in  this  way  — Tt  was  an  action 
of  count  and  reckoning  Inatitated  in  the  Court  of  SetsloD  by 
Fnuer,  who  ia  the  appellant,  against  Hill  the  respondent ;— and 
hn  onmplalnt  ia  this — that  lie  baTlng  been  from  1B44  a  partner 
■ria-pAwabroker  witH  Hair,  about  that  time,  or  in  the  early 
part  of  1845,  Hair,  acting  fraadalently  towards  him,  assigned 
OTer  to  certain  other  persons,  Hill  and  Sinclair,  the  partoershlp 
Aock,  admitting  them  into  partnership,  and  ousting,  or  endea- 
vonring  to  oust,  him  Fraser  from  a  prtlcipation  in  the  profits 
dr  Iha'coneem  Id-  which  he'wah  jointly  interested  with  Hair. 
Til*  ol^eot  of  the  mtt  wia  to  atll  to  account  those  persona  who 
bad  tbu«  beeii  taken  InM  partTief!Bhlp  by  this  fi-audolent  assign- 
ment,  it  being  alleged  fihac  thiy  were  cogniKant  of  the  interest 
that  Vraaar  bad  in  the  propertr*  The  subject -matter  of  the 
property  was  that  of  a  pawnbroker — and  of  this  there  can  be  no 
oiMMtiiw,  that'itia  an  illegal  thing  for  any  person  to  carry  on 
Ue  baUoesi  of  a  pawnbroker,  witboac  having  hla  name  dia- 
^pa^.  Bo  that  if  A  and  B  are  trading  in  partnerthlp  as 
pawnbtokers,  they  inuur  penalties  at  every  step  if  they  carry 
on  the  business  in  the  oome  of  A  only.  1  do  not  know  whether 
tl)e  peoaltiea  attach  to  one  only,  or  to  both  of  them— iwobably 
to  both.  The  neuewary  corollary  from  that  is,  titat  no  cotUraet 
made  ao  to  canr  on  the  buaioeas  of  a  pawnbmker,  can  be  a 
viHM  aontrMt— ft  bring  to  do  an  Illegal  act.  So  that  it  is  a 
contract  wUdi  no  court  of  law  will  recognize  as  having  any 
T^dlty. 

Kbw,  tlie  defence  set  np  to  Fraaer's  demand  in  this  suit  uf 
count  and  reckoning,  was,  that  tlte  pawnbroking  business  was  a 
p^rtnerahip,  and  that  tt  had  been  carried  on  as  a  partnendiip, 
npm  a  contract  that  Fraaer's  name  was  not  to  appear.  That 
was  the  snbttance  of  the  defence,  and  that  wu  the  matter 
proceeded  on  eventually— it  .being  a  question  pnrely  of  fact ; 
and  certain  issues  were  directed,  which,  it  is  siippoiicd,  would 
raise,  and  wMch  in  fact  did  raise,  the  whole  question  in  dispute. 

My  Lords,  the  first  is  the  onl^  issite  to  which  I  need  direct 
your  attention-^fer  that  issue  raiees  the  whole  question and 
the  question  to  be  decided  was,  wlietlier  tin  partnership  deed 
was  a  ftaod,  by  reason  of  its  l>eiiig  a  contrlvanee  to  transfer  to 
tbanaw  partners  Aat  property  in  whiteb  Fraser  the  appellant 
hadan  intsnsl.  According  to  the  argument  made  at  the  bar,  I 
doubt  wfaethar,  aeoordiog  to  tbe  older  fanns  of  proceeding  in  this 
coaotiy,  sudt  an  ii^sue  could  have  been  endured,  because  it  raises 
a  sort  of  "negative  pregnant,"  via.  whether  there  is  a  part- 
■ersbip  or  not.  That  is,  in  a  bye-way,  raised  there.  But  I  will 
assume  that  t  bat  is  all  got  over,  and  that  substantially  it  raised 
this  question,  whether  tlidr  act  of  partnership  was  •  kgal 
partnership— and  if  It  was,  then  whetbar  Hn  deed  was 
and  fkraudulent  as  between  Hair  the  assignor,  and  Fniitr  tiw 


present  appellant— a^poring  that  tiam  (npsdr  nd«»,h& 

those  questions. 

The  case  cornea  to  trial,  and  at  the  trial,  a  number  of  vitaewi 
are  oi^ed  on  the  port  of  Mr.  Fraser  the  pursuer,  for  tbe  {rr^m 
of  shewing—J^ff,  that  there  was  a  partnership,  and  a  iepl  put 
nership and  the  way  in  which  bo  attempts  to  prove  that  ii 
tbia— He  caUs  a  number  Af  arltnessea,  whose  teatimoay  vn 
ferred  to  by  the  I^rd  Advocate,  wbo  all  state  the  Uvt,  thu  is 
substance  he  did  appeor  as  a  partner — some  speaking  with  aa, 
and  some  with  less  distinctness.  Robert  Steel  aaya— I  bri 
heard  both"— that  is,  both  Fraser  and  Hair,  "  ulk  of  it.  It 
was  quite  well  known  they  were  partners.  They  hadalsMU 
about  iL  Hair  remained  in  possession  aft^  that,  aodatliilt 
after  he  gave  it  up.  I  had  conversations  with  HUI  bdbrrtt^ 
dispute  or  lawplea.  Hill  said  Fraser  was  a  partner  «iU^0U| 
but  had  denuded  himself  by  not  having  his  name  to  tbe  jistti^ 
He  oden  taJkt-d  about  it,  and  lie  knew  well  they  were^pvtssa. 
It  was  publicly  known."  James  Hamilton  speaks  mtch.lBUt 
aame  effect — and  several  other  witneaiea  state  tbe  awaetUv' 

Kow,  the  flrst  question  i^  if  this  were  not  a  pawoibninf 
coDcem,  bnt  some  other  concern  in  which  there  was  no  Mosaic 
for  the  name  appearing,  do  these  facts,  thus  proved,  tatis^j% 
tbe  jury,  that  there  was  a  partnership  at  all  ?  There  vatm 
partnership  articles — nothing  but  these  circumstances, 
which  you,  the  jury,  may  or  may  uot  infer  that  tbete  ni  i 
partnership,  Mow,  ilo  they,  or  do  they  not,  satisfy  yoa  offlsif 
If  they  do  not,  there  is  an  end  of  the  case — there  was  no  psn- 
nersbip  at  all.  Consequently,  it  waa  no  fraud  to  traasfarOi 
property,  in  which,  in  that  state  of  things,  It  would  be  q«iw 
obvious  tliat  Fraser  had  no  interest.  But,  secondly,  io  the  |» 
sent  case,  it  raises  the  question,  by  reason  of  ita  being  s  tn^ 
that  required  tbe  name  uf  every  one  in  it  to  appear  in  udaa 
ntake  the  transactions  lawful,  if  Hair  and  Fraser  were  psrtam 
was  it  part  of  tbe  original  agreement  that  Fraaer's  uawe  «hm 
be  concealed  t  That  is  to  be  inferred  or  not  from  all  tbecs- 
cumstonces  in  the  case.  One  of  the  most  importuit  fteti  a 
lead  to  tbe  inference  that  it  was  part  of  the  original  contntu 
tbe  fact,  that  from  the  beginning  tn  the  end,  Fraaer's  naoie  mt 
once  appeared.  It  never  appeared  orer  the  door.  •ocosdiMk 
the  evidence  at  least ;  it  never  appeared  on  the  pawakmii 
ticketai  audit  never  appeared  in  the  licenses.  X  think  lUtlli 
condnsion  ftom  that  mij  be  veiy  reasonably  drawn  as  a  mutt 
of  ftct,  that  it  was  part  of  tbe  original  contract  Bnt  thsfr  s 
the  point  to  be  deaded.  The  question  ii,  whether  that  ii  t 
question  of  fact  to  be  decided  by  the  jury,  or  a  qaestion  cf.W 
to  be  determined  by  the  Judge.  There  cantiot  be  tbelM 
doubt  that  it  is  a  questiun  of  fact  for  the  jury.  And  wlul  da 
Judge  should  have  done,  and  I  daresay  what  be  did— wbaiav 
Judge  would  have  done,  if  asked  by  boUi  parUa^  was  ta)Mt 
all  that  out  to  the  jury.  I  presume  that  he  did  ao— tbn  Is 
pointed  ont  flrst  of  ail  that  the  question  was,  are  yon  miidd 
that  Mr.  Fraser  was  a  partner  at  all.  And  then  if  yon  ai 
satisfied  that  he  was  a  partner,  are  you  satisfied  that  if  ass* 
was  not  a  part  of  the  original  terms  or  st^>ulations  of  t)we» 
tract,  that  bis  name  should  be  coocealad— that  he  thoaU,  is 
short,  be  a  secret  partner.  That  Is  ilie  course  which  tbalaew 
Judge  dioold  have  pursued,  and  that,  I  take  it  foKgna$ti,  tan 
the  course  which  tbe  transacUon  bxjc,  is  the  oftuiM  vbkfc  1* 
did  pursue.  But  then,  instead  of  that,  what  taauggMia4byAi 
learned  counsel  for  the  respondent,  (that  b,  tbe 
Court  bdow),  is,  that  the  Judge  was  bound  io  tUft^  i|* 
the  facts  proved,  there  was  no  legal  partocnh^R  batsrs^l^ 
pursuer  and  Hair  In  the  business  of  pawnbnwan.  JKhajIri* 
laid  down,  I  think  I  may  state  without  tbe  lea^  fear  «i  Ml^ 
diction,  that  upon  exception  to  such  ruling,  it  wooM  M^jla** 
borne  argument,  ^e  Judge  had  no  right  to  say.  oms^^tlM 
proved  leading  to  a  particular  conclusion  of  fact,  tnitfnM^ 
elusion  is  or  is  not  established.  That  was  for  tlte  jnirJai^ 
It  would  have  been  an  error  on  the  faceof  Uie  reoord-nMlpt 
stated  Uiat,  his  not  stathig  which  fomu  the  gcoantf  lilSfht^ 
sent  exoepUoD.  s!-  -y' 

MyLoraa,  it  was  urged  that  there  is  an  analogy  bofiPllNM 
case  and  a  case  which  frequently  occurs  in  tbe  Courts  oHOipV^ 
Law  in  this  country,  in  which  this  course  is  not  •QHK^^' 
but  is  one  which  the  Judges  are  bound  to  take— i 
course  that  it  is  now  sog^ted  that  tha  Judge 
taken  in  this  esse.  For  that  purpose  the  learned  Loffl 
cited  Mitcliell «.  Williams,  sijpra,  wb«(a  U  waa 
tbe  Judge  did  right,  itUhftdw^  in. 
ment,  or  a  nalit^ouspl 
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JttiT-al  H  mattwof  liir,  dnt  there  th  prob«ble  frronnd  for  the 
courM  «bidt  bad  been  taken  by  tlie  pmtecutor  in  that  caie. 
TbifuMlIliivtrktet  very  accurately,  and  very  bappfly,  what  the 
IkW^lf  npon  thtaant^eet.  That  If,  and  haa  hem  firam  the  earliest 
tliDM,  aomltted  to  be  an  exception  to  the  ordinary  mle— an  ex- 
ception introdaced  fhr  thia  reason,  that  it  Is  thought  tint  the 
qaeftion,of  how  far  it  was  proper  for  a  person  to  have  instituted 
■  prosecation.  Is  a  qneilion  which,  call  it  law  nr  call  it  fact.  Is 
infinitely  better  eotmsted  to  Judges  than  to  juries.  And, 
therefiire,  it  has  been  from  the  rery  earliest  period  of  time  the 
MUUlMied  dnetrlne,  that  the  Judge  fi  bound  to  sUte  (and  It  la 
ftr  (Km  purpose  made  matter  of  law)  wlicther  there  was  or  was 
not  i^lMiable  eanse  for  that  proceeding  which  is  complatned  of 
A  hating  been  mallcions.  In  order  to  sustain  such  an  action 
aftfllnst  a  (tarty  for  having  prosecuted  malictously  and  without 
pA$lAbte  cause,  two  things  must  be  made  out — that  the  prose- 
«dttMi  was  nutieious,  and  that  It  was  without  probable  cause. 
WfaeAer  If  ta  malidoas  or  not,  Is  purely  a  question  fur  the  jury. 
Whether  there  vaa  or  was  not  tvobable  cause,  is  a  question  of 
lav  (brthe  Jadpe.  To  enable  the  Judge  to  arrlTe  at  a  decision 
upon  that  question  of  lav,  he  may,  if  the  circomitancea  of  the 
case  call  for  it,  ask  the  Jniy  any  fact  leading  or  not  to  a  pur* 
ticiilar  conclusion.  Did  the  party  do  so  and  so,  because,  upon 
ymir  answer  '  aye'  or  *  no,'  I  come  to  the  conclusiim  whether 
there  was  or  was  not  probable  cause.  Tliat  needs  not  any  au- 
thority In  the  first  pUax,  because  it  it  an  exe^tkm  to  the  ordi- 
nary mle.  Then,  in  the  next  place,  it  needs  noautliority,  becanae 
it  is  matter  of  law,  and  not  of  fkct,  that  the  Judge  baa  to  lay 
down. 

The  learned  counsel  hns  also  relied  upon  the  authorities  which 
Irave  establbhed,  that  where  the  Court  see  upon  the  face  of  the 
agreement  of  partnership  that  it  was  part  of  tlie  original  con- 
tract that  the  name  of  any  one  of  the  partners  should  be  con- 
ceiled,  there  the  contract  must  be  dealt  with  as  illegal.  No 
doubt  it  requires  no  authority  at- all  to  establish  that  proposi- 
Cion^H  being  once  established,  that  to  carry  on  that  trade  with 
•fly  partner  secretly,  is  an  illegal  acL   Tlie  moment  that  yon 
aee  on  the  flice  of  tiie  contract  that  ft  was  part  of  tho  original 
«tlptt<ation  that  the  trade  was  to  be  so  carried  on,  you  see  that 
irtHchmaktB  the  original  contmct  null  and  Tnid.   That  is  the 
lAy  fa  which  those  cases  arc  explained ;  and  nothing  can  lUus- 
trvte  It  vCan  clearly  than  tlic  ctiur^e  that  one  of  the  cases  ap- 
{iMrs  to  Imve  taken  on  tin  iriHl,  when,  it  not  having  been  found 
atf  aiact  tliat  it  was  part  of  the  original  stipulation,  the  Court 
of^Brror  held,  that  that  net  having  been  found,  it  might  have 
been  «o,  or  it  might  not — prolnbly,  judging  as  a  jury  uboat  it, 
we  should  say  we  haye  do  doubt  at  all  about  it   But  that  is 
not  tlM  coorse  which  we  are  to  bkc — we  are  merely  to  say 
•rhether  then  is  or  is  not  that  which  would  necessarily  lead  to 
tint  inference.    The  jury  onght  to  have  decided  aye  or  no 
irhetber  there  was  such  an  original  stipnlatton  or  not ;  and  not 
^svhig  done  so,  we  think  tliat  tlic  matter  waa  not  jiroperly  left 
:o  them. 

Upon  all  these  grounds,  It  appears  to  me  that  this  case  Is  one 
;h«t  admitt  of  no  doobt  whatever.  But  I  cannot  help  thinking, 
W>m  the  short  and  pithy  judgment  of  Lord  Ivory,  that  be  must 
■learly  hare  taken  fo  troth  the  same  view  of  the  case  that  I 
lioald  now  recommend  to  your  Lordships  to  take,  because  he 
nys — **  I  witlrely  concur  in  the  opinion  of  Lord  FuUerton,  that 
t  Is  unnecessary  to  make  any  addition  to  It.  Ttie  only  stiadnw 
•f  dtAntlty  wlihdl  Ifeel  Is  on  the  point,  whether,  if  it  was  for 
he  trt  Aedde  wlietber  there  irai  a  partnership  or  not," 
s^ho  ata  donbt  that  ft  wnsr)— -ft  ought  not  to  have  be«i  left 
o  MMI'  to  find  oat  what  were  the  stipulations  of  the  partncr- 
hfjt,  Ih^ttd  of  their  being  riirected,  in  pdnt  of  law,  whether  or 
fH  there  eoulfl  be  a  partnerjihip."  That  seems  to  me  to  go  to 
ho  wry  bottom  of  the  whole  question.  No  donbt  it  was  for 
lie  Jtrry  to  to  decide ;  and  If  it  was  a  question  for  the  jury  to 
ecMe,  Ik  pBght  to  bave  been  left  to  them  to  decide.  Ac* 
orOldghr  I*  wat  to  left.  The  Direction  Is,  that  the  learned 
ndge  did  not  interpose  to  tell  the  jury  as  matter  of  law,  that 
ley  'Ai&at  tnd  in  a  particular  way.  In  my  opinion,  the  learned 
uAg^  Mt  the  trial  was  perflectly  right,  'ana  the  interlocutor 
hit^  Mlknred  this  exception  I  think  tberefixe  was  wrong,  and 
jftHt     b»  reversed. 

JM^i  SMbtfar  O^mcrsO-Wni  yoor  Lordships  revprre  the  inter- 
oMMr,  ftmd  find  the  appellant  entitled  to  the  expenses  of  the 
tMfltiMHa  the  Onirt  Mo*-  ? 

/>0rtf  •Aihemk.—'l  do  not  think  that  those  parts  of  the  Judg- 
rat  call  he  aliewcd.  The  other  exceptions  are  undisposed  of. 


Mr.  SoUfitor  Qtneml. — ^Tlie  others  are  entirely  abandoned. 
The  respondent,  instead  of  clioosingto  take  the  judgment  of  the 
Court  apon  each  exception,  and,  If  they  were  disallowed,  and 
Improperly  disallowed,  bring  tlie  Jndgment  np  liere,  abandons 
all  bis  excepUons,  and  allows  the  Court  to  put  their  judgment 
upon  the  4tn  exception  alone.   l*herefore  the  otiiers  are  gone. 

Lord  Advoeate. — With  very  great  submission,  that  is  not  at 
all  the  state  of  the  facts.  ThH  other  exceptious  have  not  been 
abandoned.  The  Court  chose  to  put  their  judgment  upon  this 
as  the  one  apon  which  there  was  tlie  greatest  unaniniity 
opinion.  There  has  never  yet  been  a  judgment  upon  tlte  other 
nceptions.  Still  I  apprehend  that  we  are  quite  entitled  yet  lo 
maintain  those  exceptions. 

/«r(f  CAoneeUir.— What  do  you  propose,  Mr.  Solicitor  Gene- 
nil,  as  to  the  exceptions? 

Mr,  SoUcilor  Generttl. — I  propose  that  tlie  order  should  run  in 
the  form  which  I  liare  suggested  to  your  Lordships.  Beverso 
the  Interlocutor,  repel  the  exception,  and  find  the  appdlant  en* 
titled  to  the  expenses  In  the  Court  below  by  reason  of  tliat  ex* 
cepnbn — which  is  exactly  the  judgment  that  your  Lordships 
would  have  pnmounced  if  you  had  been  sitting  in  the  Court  of 
Session  instead  of  the  learned  Judges  wlioie  decision  your  Lord- 
ships have  now  been  reviewing. 

Lord  Advocate. — In  the  way  that  my  learned  friend  now  pro> 
poses  it,  1  have  no  objectloa  to  ft. 

Lord  CAanesBw.— And  that  the  case  sbonld  be  remitted  to 
the  Court  of  Session,  allowing  to  the  pursuer  the  expeuset  of 
the  fourth  excei^ioa. 

ItVUxioeutOT  revemi. 
Fiist  DivisioD.— BobertaoD  ft  Hmsoiit  Appittmie$  lkUeUor*.'~ 
Deans  ft  Bogers,  ttapondtnU  SiaieUort.—{(i.ikF.) 


m  May  1853. 

BODSB  Of  LOBDS. 

Abcbibald  Campbrll,  Appdlantf  v.  Jobk  Liko,  Jai» 

Preserlplton,  Interroptlon  of— Right  of  Way — Public— Ismie — 
Private  8i»tute—  The properig  of  C was  bounded  bg  tkt  Clgdt 
DM  the  north,  and  Ike  Cart  oh  the  mat.  '  Ahmg  the  eaUtm 
bank  vf  the  latter  river^  and  rmtmngjrom  tenth  to  motM,  wn 
a  towing-path,  »t)wated from  C's  propettg  bg  a  hedge.  The 
pnreutr$t  who  were  inhabUamla  of  tkt  tonm  of  on  the  ea$t  ^ 
Ce  proptrtg,  alleged  a  preteriplwu  right  qf  pathwag  aeroet  C'e 
properig  to  the  Cart.  In  lUSS,  «  heat  etmtmta  res  paaMtd 
embodging  variove  mattere  of  contract  between  C  and  the 
tmtteei  who  hadformedthe  towing'path,  and  proeiding  that  C s 
proper^  was  to  befexeed  in  from  the  towing  path  a  tteme 
watl  to  it  eroded  f^tht  trueteea — Held.  I.  (aSmiitg  the  jodgw 
nMHit  of  the  Court  «F  Smsitm)  that  this  elatmte  wae  no  bar  to 
the  punnmre'  preaeriptive  eiaim  of  a  right  nf  wag.  S.  TVnas  iff 
fitsMs  opprMtd  i^bgtha  Honte  of  tordgto  Irg  the  tptesd'oa. 

Sec  supra,  vol.  xxiu.  pp.  5o5  and  66ti — lifth  Jum 
and  3d  July  1851. 

Mr.  Campbell  presented  an  appeal  against  tho  iKsaea 
approved  of  by  the  Court,  maintaining — 1.  That  thejr 
were  inadmissible  in  tho  face  of  the  express  proriaoDS  of 
the  Btatutes  relative  to  tho  improTements  of  the  naviga- 
tion of  the  river  Cart— (27  Geo.  III.  e.  66,  and  6 
Gul.  IV.  c.  32.)  2.  It  is  necessary  that  a  pabUc  road 
shoold  have  its  termintia  in  a  public  place:  mtt  no  pub- 
lic place  being  proposed  to  be  taken,  or  bang  capaUe 
of  bung  taken  in  oon*diiteney  with  the  proririons  of  the 
statutes  referred  to,  as  the  termtnas,  the  issues,  in  so  &r 
as  relates  to  the  public,  were  inadmis^ble.  3.  Ilie 
issues  proposed  to  be  taken  by  the  respondents,  as  in 
habitants  of  Kenfrew,  were  oiso  inadmisnble. 

The  respondents  maintained  in  answer — 1.  The  par- 
ties being  at  issue  on  all  material  facts,  the  Court  were 
right  in  appointing  tho  case  to  be  tried  by  a  jury.  2.  In 
portuMilar-^  1.)  The  objeotionof  the  appellant  ^^QdoLon 
the  Cart  XaTigation  TmproveiWciit  Aitt^ j^^ihVdlfflft 
to  the  imp  meaning  of  the  act,  antenable,  and,  alMuiy 
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rate,  depends  on  matters  of  fact,  wbioh  require  to  be 
cleared  up  before  the  law  can  be  applied;  and  (2.)  The 
other  objections,  besides  being  groundless,  cannot  be  given 
effect  to  under  the  present  appeal,  in  respect  thej  were 
waived  in  the  Court  below,  and  involve  matters  which 
canuot  competently  be  made  the  subject  of  appeal. 

Sir  F.  Kelly  &  Pallon  for  appellant — 

1.  We  rely  mainly  on  the  it«tnle  (5  Will.  IV.  c.  32)  in  1835  as 
quite  extiogaialiing  the  rit;ht  of  the  public,  if  any  then  existed, 
to  tlie  roads  in  question.  Under  that  sUtute,  there  ia,  and  can 
tie,  no  right  of  way  as  claimed.  Alt  that  the  statute  anthorizes, 
la  a  wharf  to  be  crected-at  the  end  of  tlie  Cart,  and  tlie  use  of 
it  for  passengers'  luggage  is  reccunized,  but  nnthiog  in  the  shape 
of  a  niad  Ibr  the  public.  Th^  9(li  section  directs  a  ruble  •k&\], 
surmounted  by  an  iron  railing,  to  be  erected  all  along  the  tow< 
ing-paUi  up  to  the  Clyde,  and  which  is  to  serve  as  a  barrier 
Hepamting  the  path  from  our  lands ;  and  white  the  statute  pro- 
Ti'les  that  drains  and  conduits  should  be  carried  through  the 
wall,  there  is  no  provision  for  the  public  passing ;  indeed,  the 
very  possibility  of  access  is  cut  off,  for  the  level  of  the  towing- 
path  is  fir  below  that  of  the  lands.  Moreover,  the  whole  space 
l)etwcen  the  ruble  wnll  and  the  river  Cart  is  directed  by  the 
statute  to  be  appropriated  to  the  special  purposes  of  a  towing- 
path,  and  no  right  of  way  fur  the  pabltc  is  consistent  with  such 
It  is  said,  we  ourselves  recngntlod  the  right  of  the  public 
to  pan  over  this  wall  by  pincing  a  flight  of  steps  in  it ;  but  these 
were  solely  for  our  own  use  ;  and  as  we  were  not  bound  by  the 
statute  to  make  these  steps,  this  circumstance  proves  nothing. 
■Such,  therefore,  being'  the  provisions  of  the  statute,  they  must 
hare  their  full  effect,  however  harshly  iltey  may  operate. — Gdtn- 
burf^h  and  Dalkeith  B.  Co.  v.  Wauchope,  1  Bell's  App.  G.  252. 
2.  There  can  in  point  of  law  be  no  right  of  way  claimed  by  the 
ptiUie  In  the  direction  alleged,  fur  this  reason,  that  the  road 
has  no  public  place  as  its  terminut  ad  quern.  The  roads  only  lead 
to  a  point  on  the  bn  nka  of  the  Clyde,  where  they  stop,  and  there 
is  no  means  of  carrying  the  communication  further.  It  cannot 
therefore  be  said  that  the  roatU  leud  to  a  public  pince,  and  that 
cannot  be  a  public  road  which  leads  nowhere.  S.  The  iasuea  are 
not  warranted  by  the  condescendence.  It  is  now  settled,  that  the 
issues  cannot  be«llowed  which  raise  points  not  raised  by  the 
rondesceodence — Irvine  v.  Kirkpatrick,  7  BHl's  App.  C. 
There  can  onl^  be  two  kind*  ot  road  in  Scotiimd— either  a  public 
road,  or  a  servitude  road,  each  beingquite  distinct  in  its  nature 
from  the  other — Ersk.  2  9.  5  &  12;  and  tliey  require  different 
averments.  Now,  what  the  condescendence  here  states  is,  tliat 
there  is  a  public  road  and  not  a  servitude  road,  and  there  ik  no 
avarment  of  apuUicroadfor  ihepre<(t:rtptive  periiHl.but  simply 
.of  a  preMnt  possession  uf  one.  But  a  correct  averment  ot  a 
public  way  must  state  the  public  place  to  and  from  which  it 
goes— Stair  2.  7-  10.    Stair  seems  to  hold  that  a  river  is  not  a 

Etublic  place  in  the  sense  of  being  a  good  ttrmiiiui  ad  quern,  un. 
ns  it  is  a  point  of  embarkation ;  but  there  is  no  averment  of 
embarkation  here.  Laxtly,  whatever  right  of  way  may  have 
originally  existed,  was  effectually  renounced  by  the  Magistrates. 
Dean  of  Faculty  (Inglis)  &  Bolt  Q.O.  for  respondents — 
"  1.  Alt  to  the  statute.  Tt  would  require  exprcH  woriia  to  take 
away  the  public  right  we  claim,  or  at  all  events  words  of  Ktrong 
implication ;  but  neither  can  Int  shewn.  We  are  eniitled  to 
axsuuie  there  was  a  pre-existing  right  of  way,  and  that  that  way 
still  exists,  nnlem  the  statute  has  taken  it  away  ;  but  there  i» 
nothing  at  all  iu  the  statute  incoQHlstent  with  ourclalm.  It 
is  plain  the  towing-^Htth  did  sot  cut  off  the  right  of  way,  for 
the  towing-path  wax  authorised  to  be  made  by  the  statute  of 
27  Gt-o.  III.  c.  66;  and  5  Will.  IV.  c.  S2.  merely  exti  nded  ttie 
piiwtrr  of  that  statute ;  and  It  is  admitted  that  down  to  1835 
wo  enjoyed  the  roads  in  question,  t.  e.  while  the  towing-path 
existeil.  Besides,  the  very  permisfiou  given  by  the  act,  tu  erect 
a  wharf,  pre  supposes  a  right  of  way,  and  aliM  that  there  were 
accesses  to  the  wharf  from  more  quarters  than  one.  2.  There 
in  no  Decevity  for  there  being  a  public  place  to  which  a  right 
of  way  such  as  is  claimed  ben  must  lead,  and  there  are  macy 
ways  in  Hootlsnd  which  have  no  public  termtnns. 
l^Lord  Chancellor. — Do  you  meuu  to  say  there  can  be  a  public 
right  of  way  claimed  over  my  estate,  such  that  you  merely  go 
In  at  one  place  aiid  walk  round,  and  then  come  out  at  the 
Ntiiie  place,  and  which  leads  nowhere,  as  it  were  f  If  w>,  that 
srantii  a  peculiarity  in  the  law  ot  Scotland— It  ia  neither  'the 
English  law  nor  the  civil  law.] 


It  is  not  necemary  to  consider  that  general  qaestien  bm, 
thonsh  perhaps  it  may  be  held  to  be  a  moot  point  in  ttielsw 
of  Scotland  ;  and  Cuthbcrtson  v.  Young,  20tb  Dec  ISjl,  wluEh 
however  Is  now  under  appeal,  seems  to  countenaoce  ibe  dec- 
trine,  that  it  is  not  nccesKniy  tu  shew  a  public  place  u  tbe 
terminus.  Yet  many  cases  may  be  supposed — aa,  for  ioKtuwe, 
where  there  is  a  way  to  the  summit  of  a  hill  from  which  avin 
can  be  obtained,  or  to  a  bleaching  ground,  or  to  tbe  us- 
shore,  or  the  bank  of  a  navigable  river,  as  in  tbiscase.  A  u- 
vigable  river  is  always  a  public  place — Oswald  e.  lanric,  a 
Uuir.  12.  Besides,  there  was  a  communication  from  this  poisi 
of  the  confluence  of  tbe  two  rivers,  to  tbe  towing-ptttli,  tia^ 
which  was  a  way  leading  to  Inchinnan  and  P^sley. 

[tjord  ChaneeUor. — I  don't  Bee  that  the  itane  istocB  tiw pdnt 
whether  a  uavlgabla  river  isa  good  termnun^cmm.  itwrd; 
says,  bthere'apublio  road  fiomtbkpiriBt  to  that  poiat  Bn, 
then,  if  tbe  latter  point  is  not  a  good  (ermfaas  ad  fMn,  csa  j« 
\v  allowed,  under  your  issue,  to  say,  "  Oh  I  but  we'Dtbivtk 
road  goes  on  to  somewhere  else,  which  is  good  tenoiia.* 
The  iesns  don't  seem  to  allow  you  to  do  that.] 

Similar  difficulties  occurred  In  Cuthbertaon  v.  Tonng,  ud 
it  was  thought  by  thu  Court,  that  an  issue'like  the  present  vii 
in  the  meet  convenient  form.  Aa  to  the  la«t  two  issnes,  theK 
are  limited  to  the  right  of  the  inhabitants  of  the  burgh.  Fm 
the  fact  ofthe  whan  being  authorised  to  be  made,  it  aj^-etn 
from  the  statute,  that  the  inhabitants  of  the  burgh  hadsrigbt 
to  land  at  that  ptdnt,  and  if  to,  to  proceed  ftirtber  on. 
[Lord  Ckane^or. — How  can  you  distinguish  the  inhaMtiBhtf 
the  burgh  from  the  geoeral  public  f  How  are  jmo  to  defioeia 
"iuhabitaut  r'   Wbattestof  resldance  are  you  tofixnpOBt] 

It  would  perhaps  be  very  difficult  to  draw  any  soand  ds- 
tinction,  but  there  is  at  least  an  obligation  in  the  coDdea«:- 
dence,  that  the  iuliabitaots  have  been  in  the  piactioeofaut 
the  roads  irrespective  of  the  roads  being  public.] 
[Lord  Chancellor. — I  think  such  a  meaning  csunot  be  itl«M 
to  the  condescendence,  which  merely  says  that  the  InbahMi 
have  been  In  the  habit  of  using  the  road,  meaning  thenl^i 
part  of  the  public,  they  being  of  eonne  likely  to  tve  tbe  mi 
moat  frequentfy  fTorn  IMog  ht  tbe  ncighbonrbood.] 
Lastly,  it  is  inept  to  say,  that  the  Hagistrales  had  eveiiA 
a  renunciation  of  the  right  of  tbe  public  to  these  roads. 
obvious  they  had  no  authority  to  do  so,  and  could  notdoK 
effectually  in  point  of  law. 

Lord  Chancellor.—  My  Lords,  this  question  is  one  wbicb  bi 
withiu  very  narrow  limits.  I  have  come  to  tbe  cObd«>ie< 
that  the  Court  of  Session  has  substantially  arrived  at  aeamct 
decidon  (,theru  may  be  a  little  inaccuracy  in  form)  opoe  tbe 
main  issues.  I  do  not  think  it  would  be  useful  to  tiie  i»itM 
and  might  indeed  be  inconvenient  to  them,  (o  leave  twau- 
tcr  any  longer  in  doubt;  and,  tberefbru,  I  ptoceed  leittit 
the  view  I  take  upon  this  subject. 

The  question  arises  in  this  way.  Mr.  Archibald  CsmpkD 
is  the  proprietor  of  a  mausion  and  park  called  Blytbtvoxl. 
which  is  bounded  on  the  north  by  the  river  Clyde,  flowincnri- 
ward,  and  on  the  wefit  by  the  river  Cart,  wwlag  ooraeirt 
into  the  Clyde — the  nortb.weatem  extremity  <rf  hispedtsB' 
grounds  being  at  the  cooflueoce  of  those  two  rivea.  XoAi 
east  of  this  park  is  situate  tbe  town  of  Beofrew ;  and  hwf 
annoyed,  I  suppose,  by  what  be  considered  tbe  nnlawfiil  in- 
trusion of  persons  from  that  town  aad  neigbbourboMl,thnnEfc 
his  park  up  to  the  Clyde,  near  the  confluence  tbe (^yds*>^ 
the  Cart,  to  the  north-western  extremity  of  bis  grewh^ 
instituted  this  proceeding,  which  is  an  action  of  dedsntsK^ 
order  to  have  a  decree  by  the  Court  of  Session,  thai  hsVM 
entitled  to  tbe  exclusive  possesion  of  his  park,  and  to sxdsfc 
all  persons  from  aaseiting  a  right  of  way.  Tbe  defeBtkBsa 
certain  Inhabitants  of  the  town  of  itenfi^w,  who,  I  snwpa^*'* 
meant  to  represent  the  parties  who  assert  this  rifbtef  >if- 
They  say  that  Mr.  Campbell  cannot  succeed  is  thatdtaftfi'* 
which  he  has  inetitoted,  because  there  la,  rertalB^eatefV* 
of  the  inhabitants  of  BenfTew,  but  more  geiiaraMy,  otti 
of  the  public,  a  right  of  way  from  TTniifnia.  iii  fiijij 
his  grounds  (described,  I  think,  as  the  gamekeep^'elMW^ 
the  e)ut  side  of  his  grounds  coming  from  fiente|>tAt<^^ 
confluence  of  the  Cart  and  tbe  Clyd&  Tbough,! 
ence  to  two  paths,  exactly  the  same  reason 

ioct  of  the.firdt  issue^i^^M^wT^ll^^^ 
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tot  the  *  WstmAde  Boad.'  The  defenden,  tfaerefore.  ts  part  of 
th«  public,  say  that  Mr.  Cniopbell  cannot  have  the  declarator 
he  aaku  for,  because  they,  as  well  aa  the  rest  of  the  public,  haVe 
a  right  of  way  from  Kunfrew  np  to  biSKroands — (that  is  not  dia- 
pnted) — ^to  a  plaoe  called  the  gamekeeper's  lodge,  and  from 
thunce,  acrow  his  grounds,  to  the  confluence  of  tbe  Clyde  and 
tha  Cart  Tbe  Lord  Ordinary,  I  believe,  ordered  these  defen- 
dentomakeacoDdescendence.  Theydid  so,  nnd  stated  more 
at  length  tbe  nature  of  thefr  claim  to  thin  right  of  way.  The 
result  was,  that  in  the  end,  tlie  Coart  of  Sesnon  directed  four 
issues  to  be  tried,  two  of  them  relating  to  the  public  right 
claimed — firrt  to  the  '  Meadownide  Boad,'  and,  secondly,  to  tbe 
other  road  called  the  'High  Boad and  also  two  otfactB,lD  which 
tho  lama  was  direoted,  not  for  (b«  parpose  of  trying  whether 
then  WM  a  pnblfc  right,  but  whether  there  was  a  right  to  this 
road  OB  the  part  only  of  the  inhabltante  of  Renfrew. 

The  putfluer  Ur.  Campbell  objecU  to  the  direction  and  trial 
of  any  such  tsBuea,aod  objects  to  those  inuesupon  twogronuds 
prinoipaHy.  I  deal  first  with  the  interlocutor  directing  the 
issues  as  to  the  pphllo  right.  Hesays,  that  whatever  right  there 
ftver  was,  has  been  extiuKulshed  by  an  actof  parliament  passed 
io  1885;  and  that,  therefore,  the  issues  directing  a  trial,  to 
ascertain  whether,  for  40  years  or  from  time  immemorial,  there 
has  existed  a  public  footpath  (describing  it)  along  the  soutli 
side  of  the  river  Clyde,  and  proceeding  so  and  so,  is  absurd  ; 
becanse  it  is  impossible  that  it  can  have  existed  from  time 
Immemoria),  and  because,  if  it  did  exist  from  time  immemo- 
rial op  to  18S6,  it  was  then  destroyed  by  act  of  purliament. 

I  agree  with  the  punmer  In  his  argnmenL  that  that  was  a 
question  to  be  decided  by  the  Court  before  any  issue  whatever 
was  directed.  The  Court  had  no  right  to  impose  on  the  partit;s 
tbe  burden  and  expense  aud  trouble  of  trying  an  ixGue  an  to 
tbe  existence  of  a  right  of  way.  if  in  point  of  law  it  were  cl«^r 
kbat  that  right  o(  way  had  tteen  extinguished  by  act  of  parlia- 
ment; That,  therefore,  wif  a  question  to  be  prelimioorily  de- 
cfaled.  If  the  oonstniction  put  on  that  act  of  parliament  by  the 
porseer  be  correct,  he  makes  out  his  proposition  that  the  issue 
has  been  wrongly  directed.  Supposing  him  to  fait  in  that,  then 
he  says  tlut  the  issue  is  wrongly  directed,  because  the  interlo- 
cutor directs  sn  issue  to  inquire  wtiether,  from  time  immemorial, 
there  has  been  a  rigbtof  way  along  Uic  south  bank  uf  tbe  Clyde, 
proceeding  onwards  to  the  conflaence  of  the  rivers ;  fur  he 
says  that  there  can  be  no  such  thing  known  to  tbe  law  as  a 
public  right  of  wny  terminating  only  in  the  confluence  of  the 
two  rivers,  thongli  thvy  be  navigable  rivers  ;  and  what  is  con- 
tended for,  he.  sjiys,  is  not  that,  but  a  right  of  way  up  to  their 
confluence,  and  then  along  the  path  to  the  left,  ur  on  to  the 
river  to  Glasgow  and  other  pliices.  Now,  my  Lords,  on  lliat 
sattfect  I  do  not  believe  that  there  exists  any  difference  between 
the  law  of  Scotland  snd  thejaw  of  tliis  country.  I  believe  the 
pursuer  Is  qoite  right  in  saying  that  a  public  right  of  way  means 
necessarily  a  right  to  the  public  of  pissing  from  one  public 
pisce  to  another  public  place.  It  is  suggested  tliat  that,  though 
the  law  of  England,  is  not  the  law  of  Scotland  ;  bat  that  there 
may  be  in  Scotland  a  public  right  of  way  from  a  given  spot, 
going  nowhere,  bat  coming  back  to  the  same  spoL  I  doubt 
if  that  be  thi>  law  of  Scotlnnd,  any  nrare  than  it  is  the  law  of 
England.  It  is  not  necessary  to  decide  that ;  and  X  only  arlvert 
to  it  for  the  purpose  of  not  having  it  supposed  that  this  House 
acquiesces  in  that  point  rithout  further  argument,  or  that  that 
is  a  correct  view  of  the  law  as  S'lggested  by  the  Dean  of  Faculty. 

Having  stated  what  thp  two  propositions  are  with  which  we 
have  to  deal,  I  will  state  lo  your  Lordships  why  I  coDcelve  that 
this  act  of  parliament  has  not  the  operation  whieh  is  contended 
for  by  the  pursuer.  And  for  tlie  purpose  of  scdng  what  the 
effect  of  the  act  of  parliament  Is,  I  must  assume  that,  but  for 
the  act  of  parliament,  the  defenders  have  this  right  of  way  to 
the  fullest  extent  they  can  possibly  contend  for.  T^tme  assume, 
therefore,  that  the  defender^  up  to  the  year  1885,  had  a  right  of 
way  from  the  gamekeeper's  iudge  (taking  that  as  the  terminus 
a  que)  up  to  the  confluence  of  tbe  rivers ;  that  they  were  in  the 
haUt  of  passing  there  by  hundreds  la  a  day,  g<ring  to  tbe  Clyde 
or  to  tbe  dn  to  tbe  left,  and  going  along  the  towing-path  up 
to  Paisley  and  other  places  in  that  direction :  You  must,  for  the 
purpose  of  this  argument,  assume  that  to  be  the  case.  Was 
tliot  right  extinguished  by  the  act  of  parliament  f  Mow,  I 
think  H  would  be  matter  of  deep  regret  if  this  House  felt  it- 
self bound,  or  if  any  Court  felt  itself  bound,  to  consider  th^*e 
private  aet«  with  ench  fiUal  strlctnees  as  U  oootonded  fiir  by 
this  punaoi.  'The  object  of  this  act^of  parliament  was  to 


enable  certain  trustees  to  improve  tbe  naTigaUon     the  river 
Cart.   I  must  assume,  for  the  purpose  of  the  argument,  that 
there  was,  at  the  time  of  passing  this  act  of  parliament,  this 
right  of  way,  or  that  there  were  these  rights  of  way,  thtrt  are 
contended  fnr.  That  beib^  the  object  of  the  act,  of  course  the 
Interest  of  Mr,  Campbell,  the  proprietor  of  Bly thswood,  had  to 
be  cooddered  and  protected.  The  proposed  towing-path  would 
run  along  his  grounds.   In  order,  I  suppose,  to  secure  his  con- 
onrreoce,  or  hii  an  act  of  justice  to  him,  the  legislature  provided 
certain  securities,  that  he  should  not  l)e,  more  than  was  ab- 
solutely necessary,  inconvenienced  or  damaged  by  the  making 
of  this  towing-path.  For  that  purpose  it  prorides,  that  it  shall 
not  be  lo  tbe  power  of  the  trustees  to  appropiiate,  for  the  pur- 
poses of  the  act,  the  land^  grounds,  or  other  heritages  dtuate 
to  Uia  east  of  tbe  line  marked  and  defined  vpon  the  plan. 
There  was  a  line  drawn  along  fVom  the  Clyde  on  the  east  side 
of  the  towing-path,  and  they  say  that  it  shall  not  be  lawful  for 
the  trustees  to  enter  upon  any  land  to  the  east  of  that  line,  or 
to  raise  the  towing-path  above  a  certain  lieight ;  and  that  the 
lands  or  grounds  situate  to  the  west  of  that  line  shall  be  ap- 
propriated exclu^vely  to  the  widening  and  deepening  of  the 
river  and  canal,  with  awbarf  or  landing  place  for  tbe  nee  and 
convenience  exclusively  of  passengers,  with  tbe  luggage  belong. 
Ing  to  such  passengers    Now,  what  is  the  object  here  f  Tbe 
tnistees  for  the  benefit  of  tbe  public  and  for  themselves,  were 
to  be  at  liberty  to  make  a  towing-path,  but  not  in  tho  slightest 
degree  to  inteifere  beyond  tbe  specified  line  with  the  grounds 
of  Blytbdwood.   Supposing  there  were  no  other  clause,  or  itup- 
posing  there  were  nothing  about  fencing,  would  It  not  be  a 
monstrous  conclusion,  that,  upon  the  afwumption  that  there 
was  a  right  of  way  up  to  this  line,  to  pass  along  the  line,  and 
go  round  by  the  banks  of  the  Clyde  upon  the  north  f  Suppos. 
ing  that  there  was  a  right  of  way  to  be  used  by  all  the  Queen's 
subjects  at  any  Ume  and  for  any  purpose,  can  we  imagine,  bo- 
cause  an  act  of  parliament  was  made  authorising  the  tnistees 
to  make  a  towing-path,  that  it  was  meant,  by  a  side  wind  as 
It  were,  to  anniliilate  the  right  of  tbe  public  to  pass  where  they 
had  from  time  Immemorial  been  in  the  habit  of  passing  *  I 
think  such  a  construction  would  be  an  extremely  forced  one, 
and  that  this  House  and  every  court  of  justice  would  be  astute 
rather  to  construe  It  In  any  other  way.   I  do  not  feel  myself 
driven  to  anything  like  astuteness,  as  I  only  take  the  words 
OS  1  hud  them.   It  does  not  say  that  tbe  making  of  a  towing- 
path  is  to  exclude  those  who  hod  aright  to  go  along  there  Iroin  ' 
continuing  to  do  so.  Bnt,  then,  it  la  ndd  that  they  are  to  make 
the  towing  path  the  whole  way  up  to  tbe  Clyde.   Then  it  is 
said,  if  you  make  ft  entirely  up  to  the  Clyde,  (I  anticipate  for 
a  moment  the  fencing  clause),  it  will  prevent  anybody  coming 
up  from  the  side.   I  think  that  is  a  moet  forced  construction ; 
and  it  is  quite  clear  that  it  was  not  contemplated  that  the  fence 
should  exclude  any  one,  for  it  is  expretsly  provided,  that  Mr. 
Campbell  shall,  fur  the  benefit  of  his  house  and  its  inbabltouts, 
havK  the  use  of  this  towiug-piith  and  landing  place  as  be  may 
think  fit.   So  it  is  quite  clear  that  some  access  was  contem- 
plated from  the  grounds  into  some  part  of  this  towing-path. 

Then  come»<  the  10th  section,  the  one  calculated  to  raise  tbe 
greatest  doubt,  which  certainly  enacts,  that  the  trustees  shall 
be  bound  and  obliged  to  fence  and  enclose  tbe  towing-path  on 
the  east  side,  along  its  whole  extent,  from  time  to  time.  Mow, 
what  is  contended  is  this,  that  if  ttiat  is  to  be  construed  strictly, 
(and  why,  it  is  said,  should  it  not?)  there  must  be  a  fence  from 
the  Paisley  end  all  the  way  up  to  the  river  Clyde  ;  and  that, 
they  say.  necessarily  excludes  the  notion  of  anyliody  coming 
along  the  side  of  that  river  from  the  east  or  north,  and  going 
thence  to  the  c<H^uen(»  of  tbe  two  rivers.  My  Lords,  I  can 
only  suy  that,  In  my  opinion,  when  we  look  at  tbe  nature  of 
the  act,  which  in  this  case  was  only  to  make  Improvements, 
as  between  tbe  trustees  of  a  certain  navigation  aud  the  onm-r 
of  the  lands  to  be  affected  by  tbat  navigation,  we  must  ni»t 
contitrUe  the  act  io  such  a  way  as  to  annihiliite  rights  of  the 
public,  which  never  came  into  contemplation. 

If  it  had  not  been  for  the  circnmtitances  to  which  I  hare  ad- 
verted, I  shotdd  be  of  opinion,  that  the  trustees  were  to  make 
a  fence  that  should  not  prevent  paities  having  a  right  of  way, 
still  going  along  it  in  some  convenient  mode.  The  circutu- 
fltaiicas  I  have  already  glanced  at,  seem  to  inc  to  put  this  mat- 
ter beyond  all  possible  doubt.  It  is  said  tbat  tbe  wharf  they 
.were  to  make  can  only  be  uwd  by  persons  coming  in  vesseln. 
It  providi  s— "  that  Archibald  (^nbglLJi^h^^jii^^^ 
soEs,  .shall  have  the.  use  of  the  Mtfq  wnMf  ftlcomm^  wnh 
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(tth«TB  entitled  to  tiw  the  tame,  m  a  place  of  landing  and  etn- 
harkatlnn  for  themnelves,  and  all  other  ppiBons  reBtdlng  at 
Blythmrood  Honnr.  or  bona  JUt  reaortlog  thereto,  or  comInK 
Ihnvfrotn,  and  of  landing  and  embarking  their  laggi^e."  If 
t  he  contention  of  lh«  purroer  is  to  prevail  to  its  ntmoat  extent, 
Mr.'  Oamplwll  never  cnnld  have  the  benefit  of  the  landing 
|)|acn  or  of  the  wharf ;  for  if  there  Is  to  be  a  fence  the  whob 
vay  from  Paisley  end  np  to  and  into  the  Clyde,  thera  wonbl 
be  no  powiMlity  of  his  niting  theie.  It  Is  qaite  dear,  that 
wben  tb«  legiilolnre  mid  that  tliey  were  to  mako  n  fence,  they 
joontemplnt^  a  fence  all  along,  so  far  as  that  conld  be  made 
connistently  with  exiftiog  rigiits.  Certaiuly  it  must  be  gnali- 
fiad  with  reference  to  the  right  given  to  Ur.  Campbell ;  and 
IiatIdr  to  be  qnalifled  at  all,  the  inference  is  irresirtihW,  titat 
iJi«  kfd<^ature  never  meant  any  fence  to  be  ipade  to  interfere 
with  rigbtaiDf  way  to  »bich  that  fvnca  would  have  been  ii^U' 
rknn.  It  aftpeara  to  me,  therefore,  that  yoar  Lordsblpa  may 
Mfi4y  come  to  the  concliwion.  that  this  act  of  parliament  meant 
to  leave  the  rights  of  the  public  (if  riglits  they  had)  over  the 
gronndii  of  Sly  thawood,  J  ust  aa  tliey  were,  and  did  not  mean  to 
give  or  take  away  any  ri(;bt  whatever. 

I'bat  being  no,  tlien  we  come  to  the  point,  whether  or  not 
the  right  tb^  1*  contended  for  Is  a  right  that  can  exiat  It  la 
Mid  that  it  cannot — that  there  is  no  snch  right  known  to  the 
Jaw  aa  the  right  here  dexcrilted.  Itecanse  It  is  not  dificrilMHl  as 
a  light  of  way  from  one  public  place  to  another  public  place, 
1<ut  a  right  of  way  from  a  public  place  to  the  confluence  of  two 
rirert.  It  is  said  that  that  is  not  what  the  patties  meant  to 
try ;  nor  it  it  such  a  right  aa  can  exist,  because  the  oonfinence 
itl  two  rivers  is  not  necessarily  a  pnbllc  placr.  I  should  have 
liQen  extremely  forry  that  the  uoose  shonld  have  felt  itself 
iliunnd  <lf  It  bad  so  felt)  to  decide  this  question  upon  any  snch 
4  rivial  and  technical  gronnd  as  that  argument  suggests.  But 
j  am  of  opinion,  aud  advise  your  Lonlships  not  to  listen  to  that 
WK^mMit,  and  for  this  rea.«on  :  What  we  have  to  look  to  is  to 
ijoa  wbstber  the  issue  directed,  is  directed  in  such  a  form  as  may 
yepresent  a  good  right  of  way.  It  will  be  for  the  deEeoders, 
the  respondents,  to  make  out  "  that,  from  tline  immemorial, 
or  for  Itirty  yearn  tliere  has  existed  a  public  path  or  foot  road, 
■ometimescailetl  iheLnigbBoador  Meadowsiue  Bead,  or  Water- 
ride  Hctad,  leading  from  the  btirgb  or  Renfrew,  or  the  grounds 
or  u-rritory  thereof  entering  the  land  of  the  defender  (appel- 
lant) at  a  point  at  or  near  the  recently  constructed  slilpbuilding 
yarcl  of  James  Henderson  and  Son.  passing  through  the  defen- 
der's (appellant's)  Iands,along  the  south  bank  of  the  river  Clyde, 
and  proceeding  onwards  to  the  rivers  Cart  and  Clyde,  at  a  point 
at  or  near  the  confluence  of  tbo  said  rivers."  Now,  supposing 
that  that  was  not  a  public  place,  still  the  respondent  may  have 
been  entitled  to  a  public  right  of  way  proceeding  in  that  dl- 
recti»n :  because,  if  he  is  entitled  to  a  public  right  of  way  pro- 
ceeding in  that  dirt'ction,  up  to  what  is  not  itwlf  a  public  place, 
but  yet  has  a  right  to  go  on  to  the  pTiblic  pluce,  it  will  be 
strictly  tntc  to  my,  that  he  has  a  right  of  way  from  the  place 
in  question,  up  to  the  Dpot  in  qnextion,  viz.  the  confluence  of 
the  rivers.  The  qneiition.  therefore,  does  not  arise,  whether  the 
confluence  of  the  two  rivers  is,  or  is  nnt.  within  the  meaning 
of  the  words  "  a  public  place," — the  terminus  a  quo,  or  ttrminvt 
ai  fHem,  making  a  good  public  way.  The  question  is.  not 
whether  these  defenders  lutve  a  right  of  way  going  from  one 
of  tlioKe  points  up  to  the  other,  and  going  on  further,  but  whe- 
ther they  arn  entitled  to  a  tight  of  way  which  travcTHes  that 
line ;  and  that  may  l>e  either  liecanse  the  {wint  at  which  they 
arrive  U  WfvM a  puldic  point  constituting  a  g»od  terminus,  or 
It  may  be  tliat  they  have  a  good  riglit  of  way  from  a  valid 
tcnnlnuK  a  quo  going  np  to  the  point  In  question,  iiecaose  they 
liAve  a  right  to  go  lartficr  on  to  a  good  terminus  ad  qum. 

I  should  have  been  glad  if  the  form  of  directing  these  issues 
were  more  strict,  and  more  in  analogy  to  the  form  adopted 
here ;  but  T  cannot  say  that  it  is  a  foriD  which  does  not  raise 
the  rent  point,  and  therefore  I  do  not  fuel  myself  called  npon 
to  advise  your  Lordships  to  make  any  varistlon,  by  reason  of 
the  form  wing  not  strictly,  perhaps,  that  which  your  Lordships 
would  think  might  have  been  adopted.  Upon  the  whole,  tliere- 
fiore.  it  appean  to  me,  that  If  the  Issue  made  out  that  there  was 
no  annihliatlon  of  a  right  of  way  (supposing  a  right  of  way  did 
ever  exist)  by  act  of  parliament,  the  issue  was  properiyframed 
to  raise  thatquestion. 

That  disposes  of  tbe  qnestlon  as  to  the  Brst  two  Inues.  As 
to  the  Inst  two,  I  confess  I  concur  In  tbe  view  of  the  appellant 
kstn.  1  do  not  think  that  any  mse  Is  made  npon  the  conde- 


scendence tn  entitle  the  mrties  to  raise  the  qneriion,  U 
these  Issnes  were  directed,  that  the  riglit  could  In  point  oThv 
exist  The  averments  are  all  In  the  same  form^hat  the  fdbSk 
have,  from  time  immemorial  or  for  forty  years,  pOMSsed  tod 
enjoyed  tbe  right  in  question.  What  is  attempted  to  beisM 
by  those  last  two  issues  is  this, — that  supposing  it  is  not  miv 
out  that  there  was  a  general  right  on  the  part  of  all  the  polilia 
to  use  these  roads,  yet  there  has  existed  a  apednl  private  right . 
on  the  part  of  the  inhabitanuof  BenfreWttowetbemfarti^ 
special  anil  private  benefit.  Ihat  Is  what  is  attMnptsd-ts  M 
rained  by  the  last  two  issues ;  but  that  I»  not  the  tnitf  construc- 
tion of  the  condescendence.  When  it  Is  said  that  th«  i|M<U1d 
question  have  been  nsod  Ity  the  public,  aud  patticaldr^y^ 
inbabiUnta  of  Benfrew.  that  only  mans  timt  Amj  hmn  km* 
us<-d  by  tlie  public,and,ofcounie,uiore  often  bvtbainlMt^U^ti 
of  Rtitifrew,  because  it  Is  a  way  coming 'closely  froin  tb«  tovp 
nf  Renfrew,  and  proceeding  in  the  oppoidte  dfreodott.  TlitT 
would  be  tbe  parties  « lio  weeM  er4liuu1ly  use  H.  bWlfH  Us- 
possiUlfl  for  the  pursuer  to  have  kifarred  fron  thafecMriaosi- 
deoce  tliat  any  such  question  was  meant  to  be.ra)i«4'«i^ 
raised  by  tlie  liixt  two  issues.  1  think,  therefore,  that  tbg« 
issiieA  ought  to  be  eiirirely  disallowed  and  strut^  oat  It% 
merely  wfitt  If  nailed,' in  the  Courts  of  Ootmoon  Law.MeMA 
at  a  Norfolk  groat  i  becMw*  it  bi  nat  a  ualtar  that'  ehber « 
the  parties  meant  to  bring  iuto  dlscuwlon.  Tbe  Teal  qttltiM 
was  the  construction  of  ibe  act  of  parliament;  and  on  tint 
subject  I  tliink  the  appellant  has  entirely  fulled. 

Tbe  course  I  propuse  to  puisue  is.  to  vary  tbe  Intetlora 
tor  directing  the  btsnes,  by  confining  tbe  ismisatotbe  lisittso. 
and,  as  to  those  Inues,  to  affirm  tbe  interiocutor ;  and  si » 
the  otiier  tw>v  to  direct  them  to  be  stmck  out  I  sbfrald  ))t 
glad  to  hear  any  su^estlnn  from  tlie  bar,  aa  to  tbe  w^  is 
which  that  could  best  be  done. 

Dean  of  Fiwwfty.— P«rliap«  I  may  be  allowwdtfoBuggcatlka 
the  first  interlocutor  m>ght  be  MparsUlyaffiun«d,alidB>o^iaUr 
the  second  interlocutor  might  be  varied  ^  or  a  reuitt  migliihi 
made  to  the  Court  to  allow  tbe  flnt  twa  tsstwL  and  bat  lb 
next  two  ismea. 

Lord  CAdawOpr.— He  &st  and  secnnd  issues  mraqnUaiiitM 
and  therefore  the  InteriocUor.iidflht  be  variadatyi  a^ffteif 
ed  ;  and  we  might  remit  to  the  Court  tbe  faiaues,  wl^ijl  Mlf 
ration  that  the  first  two  ought  to  be  tiled,  and  tKe  Soitw 
■track  out.  •'' ' 

Dean  of  iMy^TlM  inrtraotion  of  tba  Boon  Bt|tfat  IM* 
allow  the  first  two  i^es,  and  disallow  Uie  tiritd  and  itorit 

Lord  CkaaefUor. — I  move  that  the  first  luteriocnlor  be s( 
firmed— that  the  second  be  varied—  that  of  the  iasu<»  dlwt^ 
by  the  second  interlocutor,  the  first  two  issues  be  allani 
and  the  last  two  disallowed— and,  with  that  declaration,  Uat 
tlie  second  interiocntor  be  remitted  to  the  Court  of  ScMfib- 
Wttb  r^rd  to  tlie  costs  and  expenses,  1  confess,  tboagfatM 
Is  thns  a  little  variation,  that  I  am  veiy  nrnch  Inclined  tocl'* 
tbe  respondents  their  costs,  because,  in  tiuth.  It  is  a  meie  ac- 
cident that  there  Is  any  vaiiatlon  at  alL  Ko  doobt  the  nb- 
stantial  question  has  been  decided  against  the  appetlaot;  sad 
therefore  I  am  of  opinion,  tliuu;;!!  there  Is  that  ratiatiOD,  tlul 
the  appellant  must  pay  the  costs,  except  lucb  asore  ffittimA 
by  tbe  variation  OS  to  the  last  two  istues. 

First  Division.-  Council  &  Hope,  AppeUmifh  »aPMmt.~ 
Grahame,  Weeius  &  Grahamr,  Hrtjmidem^  2tDiNMsf<Mi^04)r ) 


lOihMay  1853. 
.HonsB  Of  LoBm. 

CiiADLKB  IlALEBTr  Okaigik  IxiiLiB,  ReajtmAoL 

Entail — Prrseriptien-.RrKisirstion~Tis»  tataih  mm  aia^Ki 
with  re/ereaet  to  tka  taidto/H^tke  ««•  m  l7Mt-e»^A 
ofAer  tn  1730.  TUfirU  deed  reMntd/iU  poiaert  Afj**^ 
lien  la  fkvour  of  th*  emtmiter^  wko  wat  ahn  tkt  isJylf^g^ 
sseonrf  deed.  eeeoitd  deed  imit  not  recorded  ^^19^ 
oflaihiet.  T%e  inveeiiture  tmbtequent  to  ITMt'dasW^ 
iomimg  title;  were  baaed  *pon  the  eeetmd  deed 
kit  it  were  held  that  a  elatiu  of  rtfertttee  "^^I^SjiiPjt 
to  thefirtt  deed  were  tujgieient  to  mehe  that  WtagjHyBw 
th4  title — Held  ("(Armiitg  tbe  jorigmenl  if  (^iCiSSKk 
slon)  that  the  rlaHie  wae  imt^ffiaeiU  for  Om^K^ImP^ 


^   tht^ftepmi  dud  mtut  b*  taktm  aa  the  boU  bmtit  of  tke  iitvttli- 
^  ivtfio*  1780  ftowmoard*;  and  that  the  firnt  detd  havtug 
TtmmMtd  'u^tmda/ixed  /or  upwardt  of  4U  jftara,  wAila  tke 
teaonU  im«  ii«mr  rMtded,  the  landu  wete  mut  ui/nC  l«  the 
Jettae  vj  emtaU. 

Sm  mpraj  vol.  xxiv.  p.  17 — 18lh  Nov.  1851. 

The  ddfenderB  appealed  against  the  interlocutor  of  the 
Court  of  Session  of  18th  Nov.  1851,  maintaioing  that  it 
t>Qgfat  to  be  reversed — 1.  Because  the  mutual  bond  of 
tftiX^e^of  1701  was  the  urlgioal  entail  both  of  Dumbarnio 
j|i,nd,'H4lhUlf  and  .W4s  duly  recorded,,  and  the  respondent 
fMMeand  under  titles  engrosnng  restrictions,  prohibiting 
little-,  At.f  conjbrm  to  that  recorded  deed.  2.  Because 
ifi^^  eoavejancc  in  the  marriage-contract  of  JL730  was 
(^pfol^fr  the  feo»  and  was  nude  under  oonditioos, 
the  «ame  anbttantially  as  those  in  the  deed  of  1 704,  and 
*-rtfb^m  to  that  deed,  and  did  not  therefore  require  to 
%e  larded  in  the  register  of  entailB.  3.  Because  the 
otarriagemoptraot  of  17^,  and  crowD-charter  of  1731, 
did  not  impose  cross  forfeitures  on  the  tvo  estates,  and 
«ou1d  not  effectuallj  have  dor.eso,  without  the  running  of 
A  prescriptive  period,  which  the  sale  of  Dumbarnie  in 
1754  prevented. 

The  rec^ndont  supported  the  interlocutor  on  the 
Ibllowing  grounds — 1.  The  respondent  and  his  prede- 
eeaors  having  possessed  the  lands  of  HaJhill  and  others 
fvr  a  period  greatly  exceeding  forty  years,  under  the 
4BntaU  ia  the  mairiage-oontraet  of  lliiO,  which  was  not 
Veebrded  in  the  remoter  of  tailzies,  and  was  essentially 
Pl^ttfent  from  the  previous  entails,  it  became  the  basis 
"tir  a  new  prescriptive  investiture,  under  which  he  was 
^i^ltlad  to-srU  :^e  estate.  2.  The  disposi^on  uf  tailzie 
*f  ITOl  is  'DOt  a  valid  and  subsisting  entail,  so  far  ns 
^g^d^  the  lands  of  HalhiU  and  otherH,  sold  to  Mr. 
lui.loiil,  in  respect  it  was  never  fuUuwed  by  infeftmont 
<r.  fitudal  mvc8t!tuiQ,'or  acted  opon  In  any  way. 

A&ni  Adv.  Moncreiff  &  Tumbidl  for  appellants — 
'^tf  ^pondent  has  no  power  to  sell  tiie  estate  of  Halliill,  which 
"ifie  .TiA|(M  under  the  entail  of  1704.  The  mnrrii^e-contract  uf 
17^0  ^HS  not  a  new  entail,  but  containe<l  subelaiitially  the  Mime 
«ft;sU»«tion  and  tiie  same  fettering  clauses  ai  the  deed  of  l  lO-l, 
iir(t{cli  cUtwet  are  earily  reconciled  by  the  ruhi.  appUemdo  lin^via 
min^Se,  It  it  clear  tliat  John  Craigic,  the  ehler  uf  Ualliill,  <lid 
'iiitt  intend  to  create  any  new  entail  by  the  deed  of  17aO,fur  tb« 
entailing  clnuievof  the  latter  deed  condiide  tbut— '*  cuiiforoi  in 
(he  bond  of  mutual  uiliie"  of  1704— which  means,  that  tlie  bund 
of  1704  was  ttie  warrrint  and  origin  of  thoce  pmvitions  and  cun- 
'dilioita.  T\u^  are,  no  doubt,  two  slight  TariHtions— one  witere 
the  power  otVUulag  ia  extended ;  but  iniimuch  as  Uili  was  ia 
effect  only  a  releaao  from  fetters,  it  would  not  require  to  be 
»  p|nital|f  rtWrdctttn  the  (egister.  TIte  other  variation  is,  that 
-tilt  M.mt  of  Uai^UU-are  required  to  assnrae  tin  name  and  arms 
(>(  Uttiafaaroiv.t-  .hjit  tlus  euimut  be  relied  on  as  an  indication  of 
iniHntiun  to  supersede  the  prior  entail.  It  is  said  that  the  deed 
uf  1704  wata  newenuit,  because  it  ctmuined  one  set  of  fetter- 
iitft  clanses  apfdicable  to  both  estates,  and  thus  titat  a  forfeiture 
of  »iie  woald  be  a  tiirfeitnre  of  both.  But  we  eunteiid  (hat  tlie»e 
fetters,  .must  be  construed  igjpdeando  unguta  nngulit,  in  which 
i-atH  tli4  two  deeds  are  quite  reconcileable — hs  was  done  in  tite 
Gariiltore  ease,  Bontine  v.  Uraham,  13  S.  D.  905;  1  U<ik  App. 
.  Uitr  MI.  XJiis  caao  differs  inaterially  from  the  Skcrmorlie  caw, 
>Kt  EKiinten  v.  Montgomery,  4  D.  B.  U.  4S5  ;  3  Bell's  App.  U9; 
%ot  U^ita,  tbera  was  no  ret«renoe  to  the  prvrions  entnil,  wbervas 
bifre  tlwi^  is  an  ezpresa  reference  in  the  deed  of  1780  to  Uiat  of 
ilQl Xtiea  Ult  said,  that  asaumtng  the  deed  of  1780  to  be  no 
Blioratlunott^o'170i,«Ull  the  lailerwaa  never  reoordedt  while 
the  unifA;cliarier proceeded  on  it  alone.  But,  according  to  the 
iT^^ithiirtuiiii^  the  sutnte  1686,  c.  22,  » tlie  original  tailUe." 
WiiMb.rrai|}res  to  b«  reouti^l,  is  not  necevsartty  that  on  wJtich 
'tli^'idftMunwt'  proceed»:-at  least  where  there  is  no  queatiun 
U.  f WvcMtt^tf&i^  Inveatltiliea  ve  My»  tharetttr^  tWt.tbe 
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di«^l  of  1704  is  a*  mnidi  witldn  the  meaning  of  the  statute  a* 

ihf  deed  of  1730,  and  that  it  entered  the  investiture,  beinjf; 
sufficiently  referred  to  and  incorporated  with  the  charter.  The 
oaaei  cited  on  tlie  other  side  do  not  apply  in  the  circumstuuces 
of  the  present  case. 

8^,  Qm.  Bdhd  &  Andtmon  Q.  G.  for  reiqpondents-^ 
This  is  a  mere  qnestion  of  constroction  deeds  of  eotati— ^ 
to  which,  and  tlie  strictness  of  the  rules,  see  9iindfon)  EntatN, 
p.  276 ;  Morehend  v.  Uorebead,  1  Sh.  &  M'X..  66 ;  Sharpe  ». 
t$l):.rpc,  iUd.  694.  We  say  that  the  deed  of  1780  is  a  reTocatkfn 
of  ihat  of  1704,  because  It  in  terms  pttrporta  to  be  so,  and  it 
makes  a  new  destination,  and  contains  different  powers,  coih 
ditions  and  penalties.  The  >U[n  object  of  the  deed  17^  wm 
to  amalgamate  tlie  two  estates,  and  therefore  there  is  one  di-»- 
tinatlon,  and  there  is  only  one  set  ot  proliibitorj-.  Irritant  «ik1 
resolotlTe  clanses,  and  heuoe  an  irritancy  in  any  single  povti(Hi 
of  the  combined  estate  is  made  to  cause  a  furteiiareof  the  whole. 
Kow  the  entail  of  1780  Is  in  its  terms  and  structure  a  t>erfert 
and  complete  deed  in  itself,  not  depending  on  auy  former  entail, 
but  relying  on  the  force  of  its  own  pruvifdons'  The  slight  r<v 
ffrence  to  the  deed  of  1704  is  a  mere  histwical  allusion,  having 
nothing  to  do  with  the  title  given  by  the  deed  of  1780  itself. 
It  has  been  often  decided,  that  a  mere  general  reference  to  au 
old  entnil  has  rm  effect  in  kfeping  tliMt  entnil  niive — Stewart  tt. 
E.  Mnnsfleld,  6  D.  B.  M.  1070 ;  6  Bell's  App.  Ca.  189.  Berides 
the  general  scope  and  structure  uf  the  dmi,  there  are  various 
important  changes  made  in  the  conditions  affi;cting  the  lands  of 
Halhill,  quite  irreconclleable  with  the  deed  of  1704.  Tbos  tU 
heir  is  to  bear  the  name  and  arms  of  Dumbarnie — lie  is  at  liberty 
to  grant  long  leases — there  is  no  reserved  power  of  reTocation— 
and  there  is  a  power  of  burdening  the  lands  to  a  greater  ext«nt~- 
also  the  destination  is  quite  different.  Agnin,  the  charter  Was 
expede  on  the  procuraiury  in  the  deed  of  1780,  and  there  hafe 
been  possession  ever  since,  creating  a  presuriptfve  illte.  Bt«i 
this  deed  of  1730  havins  never  been  recorded,  is  naU— ManKoik 
Drummond,  14  S.D.  468.  Again,  wh.  n  an  heir  of  entail  cetti^- 
pletes  his  title  on  an  investiture  differing  in  important  parti- 
culars from  the  originnl  eninil,  tliis  becomes  a  new  enlaH— 
Broomfleld  v.  Paterson,  M.  16,618 ;  an<l,  when  prescribed  uptw, 
becomes  the  governing  invcstitBre — Paterson  v.  Pnrv«fe,  1  Sh. 
App.  401  i  B.  Kgllnion  v.  Montgo'itery.  supm  ;  Stewart  v. 
Mansfield,  tiipra.  Tlie  deed  of  1780  was  hoe  a  mere  deed  for 
propelling  the  fee.  ns  in  Hay  Newton,  14  8.1>.  1081.  In  the 
Gurtmore  case,  <tipni,  cited  on  the  other  aide,  the  two  estates 
were  not  blerided  togetheain  one  cntailrfl  estate,  hot  were  dis- 
poned separately,  and  under  different  deslinationa.  The  charlvr 
in  that  case  was  a  charter  by  progress,  and  it  did  not  prufvas 
to  go  beyond  the  two  procnraturiet  of  resignation  In  tbe  two 
dmis  of  entail  on  widch  It  proceeded;  whereat  the  deed  of 
1780;  on  which  the  present  pruuuratury  uf  resiguatlon  piuceeded, 
was  essentiiliy  a  new  entaiL 

Lord  Chaneellor. — In  this  case  1  shall  not  ask  your  l>>rdsbipf 
for  any  Ume  to  consider,  hut  will  ^oove  your  Lordstilpa  at 
once  to  confirm  the  interlocutor  ol  Llic  Court  uf  Session.  Tlie 
iinestion  arises  io  this  way.  Id  the  year  1704,  two  brothers, 
JumesCraigie  the  elder  brotlier. and  JohnCraigie  thu  youufjtr 
liruther,  were  each  of  them  seised  in  fee  of  a  certain  ehtatti  lo 
Sn-otland.  James  Cmigie  was  seisvd  of  an  estate  of  Dumbiinuv, 
and  John  Ciai^ie  was  sained  of  an  catate  of  Halhill.  Itappeuis 
that  James  Cruigie  had  no  children.  John  Crai^ie  bad  a  sou, 
John  Craigie,  and  some  other  children.  They  came  to  an 
ariangemont,  for  family  rwu-iiiLs  U'  i^Si  ctjlc  h  il-^-d  iLiiitiiiii 
settle lut-nt,  and  theyexei-'iitbd  for  Ihni  purpi^  u  liuuJ.wlicrgLjy 
James  Ctai){iu  sattlvd  hin  estAtu  of  Ihimbamie  uu  ^UfKiLf,  and 
aflerwunU  upou  his  imua  ualu,  if  he  Uiould  tu^ve  any,  hQcJ  I 
beliure,  in  di.-taidt  of  Isun^^'  inul .  on  isiiiie  len^atu.  auU  in  dii- 
tkidc  of  any  i»sue  of  his  I'V-'^i.  Ullii  Uj  bia  lirotLi!r  Jt>ho  Cniiglu, 
restricting  it  to  his  heir-  "nuk- — t>r  in  tU-^'itiili.  lyf  liiirM  mull.',  %u 
his  hoirs  leniale.  Then  uliiuiiii-.-lj  Iiim  t-lnte  ■.>!'  UiLUilmiiiiL',  i.u 
failure  of  all  this,  was  to  t^vt^rt  to  hiiLiM.-ll  iiud  hvs  lii.-ii'&^<.'iii:iLtl. 
Then,  with  regani  to  Htvibill,  Jobu  mttlMl  it  aaiifiily  in  tiiw 
suiue  way  matatu  mufantjii.  Hlj»  hvirt,  juale  touk  in  lh«  llr»t 
imitance,  and  then  bis  Wis  iamalo,  ami  nJUiuatohr  ba  r.-- 
•ervt;d  the  estatu  to  his  owrt  buin  kcimuuI.  As  lu  eaou  estnlc. 
therefore,  these  persoi>s  rt-Hervud  to  tbi'mMilveS  tJtepawtirvf 
altering  the  limitatiuns  i'^  lUi:y  sliOM^d  tliiMk  III. 

ThUdved  havin}(  bmu  <Isi>k  tKi.-tutu(l  and  rcCLitdud, ^reateil 
A  ^vaiUd  M(tatti  iu  tail— v.. in  »s  n^l^  U^i>v«iMia,yftQ4 
a^aiuit.  cre^itan  aUo.  »o  lur  as  0)imlaiuk  ;K'ii|a  eolu9«iMd, 
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'  Dnmbainle  wm  doly  feudalized  by  Tlrtne  of  a  cbarter  which 
yiuB  grant«d  in  purxuaiice  of  a  prociiralory  of  rvMt^uatioii. 
With  regord  to  Uitlhill,  there  was  no  Buch  charter  ever 
granted.  I  do  not  kuow  that  this  is  Toiy  material,  liow* 
ew,  it  may  possibly  have  some  importance,  therefore  It  id 
as  well  to  odTvrt  tu  the  f«ct|  that  the  estate  qf  Halhill  wan 
never  duly  feadaliceil. 

80  oiattere  nsmained  fur  afew  years,  when  James,  in  pursn- 
Attce  of  the  power  which  wag  reserved  to  him  to  revoke  or 
altr-r  any  of  those  dixpositioDP,  executed  aoother  dee4l,  by 
which  be  did  revoke  the  ultimate  limitatioD  to  bin  own 
hein,  by  inteiposlng,  alter  the  estate  which  was  to  go  to 
John  and  his  beirs  male,  another  estiite  to  some  collatumt 
branch  of  the  ^mily,  the  Cralgles  of  Kil^ra^ton,  and  some 
other  heirf,  to  come  in  after  the  failure  of  tlie  Is^uu  uf  John, 
and  before  the  ultimata  limitation  to  his  own  heirs.  TUai 
aUo  was  duly  feudalised. 

lu  tliat  state  of  things,  James  died  witiiout  issue.  Tlie  con- 
,  sequence  of  that  was,  that  Julm,  and  tluwe  who  were  to 
come  after  him,  became  entitled  under  this  deed  to  the  esute. 
In  the  year  17S0,  the  ddest  son  of  John,  who  would  be  the 
beir  in  tail  in  due  course,  married,  and,  upon  his  niarriagr,  a 
marriage  settlement  was  executed,  whereby  John  the  father, 
who  was  the  settler  uf  1704,  and  John  the  son,  who  was  about 
to  be  married,  executed  a  deed  in  a  great  measure  similar  to 
the  deed  of  1704,  but  not  entirely  so.  They  settled  the  estate 
«pon  John  the  fiUher.  I  think  he  was  to  be  tlie  liferenter — 
but  that  is  not  material ;  then  John,  who  was  the  intended 
ha»band,  was  to  succeed,  and  tlwii  the  heirs  mate  of  hla  body, 
the  heirs  male  by  that  marriage — and  for  default  of  such  heirs 
male,  to  heirs  female — and  tor  default,  thea  to  his  heirs  male 
by  any  other  marriage — and  fur  defaull,  tu  liid  heirs  female  ; — 
carrying  it  on,  in  shurt,  in  the  same  line  in  which  the  estate 
weuld  have  gone  under  the  original  settlement.  I  point  that 
out  because,  in  tlie  course  uf  tlie  argument,  it  appeared  to  me 
that  there  was  a  dill«reDce,  but  upon  loulting  more  attentively 
to  it,  I  perceive  that  1  was  wrung,  aiid  that  the  line  in  which 
the  estate  was  chitlked  out  to  go  by  the  marriage  contract  of 
1730,  was  in  aubstance  the  same  as  tliat  in  which  it  would  have 
gune  under  the  deed  of  1701.  That  settlement  included  not 
only  the  estate  of  Halhill,  which  liad  originally  been  the  estate 
of  John,  but  also  the  estate  of  Dombamie. 

Now,  with  regard  to  the  estate  of  Halhill,  John,  the  father  of 
tlie  huabandt  had  the  fwwer  to  make  whatever  dispmition  he 
pleased,  because  he  had  reserved  to  himself,  by  the  deed  of  1704, 
the  absolute  right  to  revoke  and  alter  it  just  as  he  thought  fit. 
Nut  so,  however,  with  regard  to  Dambarnie.  As  to  Dumbamie, 
he  had  only  the  rights  given  to  him  by  the  deed  of  1704.  How. 
ever,  he  executes  tliat  deed,  be  it  worth  wbat  it  may;  he  makes 
.  that  settlement,  which  waa,  as  fhr  as  t  have  hitherto  stated  it, 
e.\iieily  similar  to  the  deed  uf  1704 ;  but  there  were  some  minute 
dilterences.  There  was  this  difference, — in  the  first  place,  under 
the  deed  of  1704,  neither  as  to  the  lands  of  l>ambarnie  nor  as 
to  tlie  lands  of  Halhill,  was  there  any  power  of  leasing  for 
more  than  tlie  life  of  the  party  granting  (he  lease.  With  re- 
gard to  Halhill,  John,  the  father  of  the  husband,  hi  1780  had 
the  right,  If  be  thought  fit,  to  alter  that — tu  give  to  every  person 
whu  ahonld  8uct»?sBively  come  into  the  inheritance,  the  right  of 
leading  for  21  years,  ur  any  term  that  he  might  think  flt.  He 
had  the  right  to  do  that;  because  he  hud  the  right  to  revoke 
the  disposition  altogether,  imd  accordingly  he  dues  make  that 
alteration  with  regud  to  the  teasing;.  Instead  uf  restraining 
tlie  parties  to  lease  during  their  own  lives,  he  gives  them  the 
puwer,  at  to  Hslbill,  to  lease  for  any  term  they  might  think  fit. 
He  (Muld  not  give  a  similar  power  as  to  Dumbarnie,  because 
as  tu  that  he  had  no  power  of  revocation.  Therefore,  as  tu  that, 
the  matter  was  left  to  stand  as  it  stood  belore. 

Under  the  deed  of  1704,  provlKion  was  made  that  every  per- 
son socccedlijg  to  the  estate  of  Dumbarnie  sliould  take  and 
iwu  the  name  and  arms  ot  Craigie  of  Dumbamie,  and  every 
pcnoD  succeeding  tu  the  estate  of  Halhill  waa  to  take  the 
naoiu  and  arms  m  Craigie  of  Halhill.  What  was  to  happen, 
then,  if  that  should  occur,  which  in  fact  did  occur,  that  both 
came  to  the  same  party  f  Why,  for  that  purpose,  I  think  that 
the  principle  of  appHeando  singula  ttnyuU*  must  apply.  The 
partica  coaid  not  mean  to  stipulate  in  the  deed,  that  upon  the 
ndlnre  of  issue,  the  nme  person  should  take  both,  and  yet  by 
the  same  deed  to  itipulate  that  the  party  was  to  low  one  of 
the  eftatM  If  he  did  not  ts^  the  paraonUr  name  aod  arms. 
I  think,  theivfbre,  that  wbat  la  loggetted  at  the  bar  ia  pioba* 


biy  quite  correct,— that  that  could  not  be  meant  to  bet  dsow 
to  apply  in  that  particular  catte.  But  it  certainly  waa  Idcod. 
sisteut  with  the  deed  of  1704,  that  the  parties  succeeding  w 
the  estate  of  ilalhill  alioold  be  bound  to  take  the  Dame  and 
nee  the  arms  of  Dnmban.ie.  Now,  It  wax  one  ol  the  itipids- 
tions  of  the  marriage  contract,  that  the  parties  succeeding  u 
the  estate  (I  call  it  now  the  estate,  for  it  was  all  uuileii  uxl 
clubbed  tc^uther)  should  always  take  and  use  the  oaue  oi 
Craigie  of  Dumbarnie,  which  wan  the  ptincipal  family  «sUt«. 
That  was  a  stipulation  incom-isteiit  wltli  the  deed  uf  170i 
So  was  the  BiipulatioD  as  to  the  leasing.  I'here  is  a\m  a  dm 
important  variation  ariidng  from  this  circnmstance.  IntiH 
deed  of  1780,  or  rather  in  tiie  charter  which  followed  upon 
(for  the  title  under  that  deed  was  duly  feudalised),  tlie  t«if 
estates  were  nulled  together.  That  uas  expressly  du>  e  in  tbe 
charter  pursuant  to  the  prociiratory  of  rei>it;nation  wtiicb  «« 
contained  iu  the  marriage  contract — "  Bt  idmilit«r  uoc  inifi- 
mus  et  aunexavimus  «t  per  prnseDtea  cum  oodmosu  pnsilkL 
uuimus  et  anuexamus  terras  aliaq  npra,"  and  so  oQ,coiuti- 
tuted  into  one  single  bainny. 

Now  the  eRect  of  that  hi  very  material  indeed,  as  sllctinf 
the  operation  of  the  deed  of  1704,  because  the  conseqaenoetif 
that  is,  that  any  act  dune  as  to  any  part  of  either  estate, 
which  wuuld  citiidc  a  forfeiture  as  to  its  own  estate,  so  to  ss;, 
now,  by  the  union,  causes  a  forfeiture  as  to  the  whole.  Tk 
difference,  therefore,  effected  by  that,  ia  very  great  indeoL 
Under  the  procuratory  contained  in  that  deed  of  YIV^  ibe 
charter  was  granted,  the  estate  feudalised,  and'tt  has  now 
been  ever  since  held  by  the  parties  enticed,  either  imdH  om 
deed  or  under  the  other. 

Now  the  material  question  in  186S  to  consider,  is,  whetbtr 
the  parties  are  holding  under  the  deed  of  1704,  or  under 
deed  of  1730.  I  did  not  at  fitst  perceive  what  the  obj«cl(j 
the  pal  ties  was.  But  i  t  has  been  argued  ably  at  the  bar,  ssd 
it  is  plain  that  it  is  this,  that  the  deed  a(  1704,  oreatii^  tbe 
entail  as  to  Halhill,  the  only  land  now  in  question,  tho^  it 
never  was  feudalised,  was  yet  recorded  and  r^iistered,  so  tia) 
the  entail  was  binding  at  least  against  the  heirs.  The  dctd 
of  1780.  though  feudalixed,  was  not  recorded,  not  regkteraiL 
and  not  having  been  registered,  that  entail  was  bad.  fiw 
the  parties  been  holding  under  one  deed  ur  under  tlie  otlm' 
Because,  if  they  have  been  holding  under  the  deed  of  1780,  tte 
entail  intended  to  he  thereby  created  is  a  nullity.  Whsti) 
the  consequence  f  Why,  that  they  are  then  owners  is  kt- 
simple.  They  have  now  contracted  to  sell  the  estate,  tht^ 
can  make  a  good  title  if  tbey  are  holding  und«r  tbe  deedtf 
17S0,  and  tbey  cannot  make  a  eood  tiile  if  tiujy  are  boldiii£ 
under  tbe  deed  of  1704,  Then  It  becomes  important  to  eu- 
rider  under  which  deed  they  are  bedding. 

That  being  the  whole  question,  it  seems  to  me  that  tha 
judgment  which  was  given  by  tbe  learned  Lord  Ordinary  ii 
perfectly  unauswerublu.  In  the  year  1730,  two  efitates  ve 
united  together  that  were  formerly  separate,  although  at  t»w 
tiute  the  doctrine  of  applieando  hnffuia  aagulia  might  Npplf- 
Tbe  object  of  that  deed  was  to  exclude  the  applioatunt  of  tbat 
doctrine.  It  is  expressly  stipulated,  that  whatever  was  Um 
state  of  tboee  two  properties  before  that  time,  from  thattinr, 
"  unimm  U  ann  xamm,"  they  shall  he  held  t^^uther.  That  b 
an  important  distinction.  Whatever  weight  ia  to  be  given  tu 
it,  I  think  there  ia  great  weight  tu  be  attributed  to  tbe  oUwr 
distinction,  that  there  is  a  different  power  uf  leaaog  fmu 
that  which  existed  before ;  there  is  a  diffcr>  ut  name  ami 
arms  to  be  taken ;— and  in  all  those  differeoces,  tlM  psitM 
choose  to  feudalize  tiieir  title  under  that  InaUnmeBt^  and  set 
under  tbe  former  instrument. 

That  being  so,  it  appears  to  me  that  tbe  ioferenoe  is  itm- 
sistible — that  that  is  the  title  which  they  always  meant  to 
make  op — that  they  did  then  so  make  it  up,  and  have  b^ 
under  it  ever  since ;  and  having  done  so,  they  are  now  ■!>■ 
stantially  uot  tenants  in  tail,  but  tenants  ia  feewaipl^ 
Consequently,  they  have  just  tbe  asmu  right  aa  aqr  otW 
owneia  in  fee-iimple  have — namely,  tbe  power  of  selliag  tlwh 
estate. 

Z  observe  that  there  are  nametous  parUea  to  tbU  appeii.  I 
suppose  no  question  arises  about  them.  •  1 

Ijord  Advocate. — ^Tboee  are  the  heirs,  my  Loid,  tfiM^MM 
have  been  c^ed.  «. 

Lord  Ckanetlhrr—lmDt 
ai  It  ware,  before  jvpPi 
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tltlf<cMbe  mode.  I'berefore  I  more  that  the  interlocutor 
■lipnikd  bom  be  affinned  with  coats. 

Interlocutor  affirmed  with  cosfa. 

Rroond  Division. — Lnw,  Holmes,  Aoton  &  Turnbnll,  Apptl- 
SoSritori. — Spottiswoode  &  Bobeiteon,  Beipondent§'  Sotu^- 
u$.-{Oi.]S.P.) 


13th  May  1853. 

HOUM  OF  liOBOa. 

Tbe  Rotal  Bask  of  Scotland,  AppeUanU,  v.  John 
Gardyne,  (Miller's  Trustee)^  Iteapondeni. 

(hunA-A«nmi — IKeal  Burden — Abtolnte  Diapinnim  ft  Back* 
Burn) — Siftiit  In  Securitj—Burgige — Gardgne,  the  propric' 
(•r  ttf  hmrgagt  ttt/^tels  in  Dundee,  conveyed  them  to  Duff' /or 
fymeMl  nf  a  yround  annual,  with  power  to  him,  kit  heirs  and 
eniijoeei,  to  redeem, — but,  till  redemption,  it  teas  to  enter  alt 
tvbitqueHt  tH/es,  and  form  a  real  burden.  Duff  comphled 
kit  liiU$.  and  havity  entered  a»  crown  vaital  mure  burj;!,  he, 
i»  Octobtr  1836.  conveyed  the  titbjectB.  under  the  tame  condi' 
flaw  «W  prestationt  at  he  hivtsey^  had  acquired  them,  bg  ex 
locie  aieolut*  dispotition,  to  ike  Royal  Bank,  who  were  at 
ikat  time  eretttiore  /or  adoatwet.  Z%«  bank,  on  receipt  of  the 
tomttganee,  OMtered  to  poueetioHt  and  completed  He  Htlet  at 
it  kei  done,  delivering  at  the  tame  lime  a  back  bond,  ob- 
Upng  Ikemubxe  to  rweeMMy  to  Duff  on  payment  of  adnaneet. 
Ml  declaring  that,  on  non-payment,  the  tubjeett  thould  vest 
aiudaUly  in  them.  After  their  entry,  the  bank  jtaid  tu  Gar- 
*nt  Ike  amount  of  Ike  yround.annual,  on  receipts  taken  in 
Iktir  own  names;  bnt  Duff  having  become  bankrupt,  they  there- 
'^declined  to  pay.  Oardyne  having  brought  an  action  to 
imU  found  that,  till  redemption,  the  bank,  at  vassals  feu' 
Jilhvest  and  seised,  and  in  possession,  were  bound  to  pay  the 
nJ burden,  lb«  bank  denied  liability,  and  pleaded,  that  the 
nnqfawe  in  Mcu*  favour  did  not  ceHtlilnle  them  vaitatt  or 
ffprietors  of  the  subjects,  in  ike  true  tenie  of  Ike  term,  but 
timply  heritable  creditors  holding  postestion  in  security  of  ad' 
7ft«  House  of  Lords  (reversing  ike  judgment  of  ibe 
Com  of  Seuioii)  jroiw  'ffi^^  f°  the  plea  of  the  bank. 

See  supra,  vol.  zxiii.  p.  410 — 8th  March  ISul. 

'ilie  lioyal  Bank,  in  the  circumstaoces  generaUj  set 
forth  in  the  rubric,  appealed  against  the  judgment 
of  the  Cbnrt  of  Session  of  8th  March  1851,  pleading  that 
it  ought  to  be  reversed — Because  the  apparently  absolute 
(liitpo^tion  in  favour  of  the  bank,  being  qualified  by  the 
back -bond,  was  a  mere  right  in  seeurity,  in  the  same  way 
sod  to  the  same  effect  as  if  the  disposition  had  expressly 
Iromo  to  be  granted  In  security,  and  therefore  the  bank, 
as  b^Dg  umply  heritable  creditors  in  the  subjects,  who 
have  had  no  intronianon,  are  not  personally  liable  for  any 
^nndHtniraals  falling  due  after  the  date  when  the  back- 
bond was  produced  in  judgment,  or,  at  all  events,  after 
the  date  wtien  it  was  recorded. 

The  re^ndeni  maintained  that  the  judgment  was 
'orrect,  on  the  following  grounds: — 1.  Because  a  party 
irho  haa  made  up  a  title  to  burgage  subjects,  by  resig- 
lAtion  in  the  hands  of  the  magistrates,  with  infefimcut, 

facie  absolute,  granted  by  one  of  the  bailies  of  the 
>nrgh,  is  the  vassal  in  the  subjects,  and  liable  in  al!  the 
ibiigations  incumbent  on  the  vassal.  2.  The  obligation 
o  pay  ground-annual  is  one  incumbent  upon  the  vabsul 
n  Jong  aa  he  remains  vested  m  the  fee ;  and  this 
iiirden  la  not  afieeted  by  the  circumstance,  that  he  lies 
uder  «  personal  oMigation  to  redispone  the  property  to 
he  penoD  from  whom  be  acquired  it,  on  payment  being 
ud«  (a  him  of  a  cum  of  money,  or  upon  any  other  con- 
i^gmtjz-  S.-  fitoMiae-  the  nnoneiatioDW  discharge  exe- 
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cuted  by  the  appellants  in  July  1845  was  not  a  proper 
form  of  divesting  them  of  their  title  as  vassals  in  the 
subjects,  and  did  not  invest  Duff  or  any  other  person  in 
their  room — Ist,  because  the  deed  was  executed  only 
after  the  action  was  raised  and  issue  joined;  2df  be- 
cause it  is  not  the  deed  of  reconveyance  which  the  ap- 
pellants were  bound  by  the  back-bond  to  execute;  and, 
3dj  because  it  is  not  a  habili$  modus  of  divestiture  by 
vassals  publicly  entered  in  the  fee.  4.  The  back-bond 
granted  by  the  appellants  being  a  right  of  revermon,  and 
not  having  been  recorded  within  sixty  days  of  its  date, 
the  same  is  void  and  null  quoad  third  parties,  and  can- 
not be  pleaded  to  any  eflfect  against  the  re^ondent,  an 
onerous  third  party. 

Sol.  Oen.  Bethei  &  K  S.  Gordon  for  appellants— 
1'hts  dccisfon  of  the  Court  below  cannot  stand  kfter  that  ot 
MHInr  t>.  Small  in  this  Uouae,  nipra,  p.  S84,  which  exprttasly 
dvcided  that  DutTin  the  pruiient  caw  has  not  ceased  to  be  per- 
sonally liable.  The  logicnl  consequence  ia,  that  bis  purchaser 
does  not  beconifl  pervunally  liable,  for  there  is  no  piivity  of 
contract  between  such  purcliBHer  and  the  Bonoaler.  Bat  we 
do  &i.t  admit  that  the  bank  w^re  purchaseni ;  they  wete  mtie 
niortgoffees  or  heritable  creditors.  The  disposition,  though 
ex  fade  absolute,  yet  coiitaiucd  a  refereoco  to  the  bacluboDd, 
which  qualified  tiie  right  communicated  to  the  bank.  In 
spirit  and  snbatance  they  were  not  radical  proprietors,  but  mere 
iovambruncers  of  the  feo,  which  still  remained  in  DniT.  The 
moment  the  back-buud  was  registered,  this  relation  of  the  par- 
ties  wasconolusivoly  fixed — Keith  v.  Maxwell,  M.  1169  ;  ^ri- 
lett  r.  Buchanan,  21st  Feb.  1811,  F.C. ;  2  Bell's  Com.  240.  It 
ia  said  the  bank  were  liable  Kt  all  events  in  respect  of  their 
pOHSeaiioD  of  the  snbjectti ;  but  tbouEh  they  were  constructively 
in  posseaion,  Duff  was  de  facto  iu  pownslon,  an^  at  all  events 
they  Udver  iutromltted  with  the  subjects  after  Duff's  iNuik- 
ruptcy.  (As  to  tiie  argument  in  reference  to  the  €x/aeie  absolute 
conveyance,  as  the  judgtnent  did  not  proceed  on  that  point,  it 
is  unnecessary  to  state  it  in  detail.  The  following  authorities 
were  rcfetn  d  to : — Wilson  «.  Froser,  2  Sh.  App.  162  ;  Linduay 
V.  (riles,  6  D.  B  U.  771 ;  Campbell  o.  Campbell,  Kobs's  L.  Co.  ; 
Uacdougttl  V.  Macdougal,  Uor.  App.  Terce  No.  2  ;  Erek.  2. 8.  2.^ 

Sir  F.  Kelly  Q.  C.  &  Inglin  D.  F.  fur  respondent — 

TJie  appellants  were  Infeft  on  an  ex  fade  unqualified  title, 
and  thutf  became  vaasols  in  the  subjects — Stair  2.  8.  88.  An 
absolnte  dli^tosition  qualified  by  a  back-bond,  is  not  tbe 
same  as  a  mere  right  iu  security — ^Robertson  v.  DnSS,  14th 
Jan.  1840.  2  D.  a  M.  279;  Keltb  v.  Maxwell  2  Boss's  L.  Ca. 
780;  Ma{tlaDdi>.CM;kerill,6S.D.109;  fiusseUv.  Breadalbant:. 
7  n.  D.  767.  Thuu  it  does  not  fall  under  the  act  1096,  c.  6,  like 
a  diitposition  iu  security  -2  BeU'uCom.  234 ;  Biddlev.  Kiblie's 
Creditors,?.  Ross's  L.  Ca.  721.  It  alaodifferBas  to  prescription— 
Eriik.8.7.10;  3  Uo«B'8L  Ca.467;  Chamben,  a  S.D.  86U.  And 
as  to  mode  of  acquiring  the  property — Miller  v.  I^ummondi 
18th  May  1820.  Hume  662:  as  to  remadies-^Bell's  Dick  voc* 
Maills ;  audas  to  mode  of  extiuction  or  discluu:ge~2  Boss's L. 
Ca.  706  ;  Ersk  2.  8.  34  The  renunciation  and  discharge  exe- 
cuted in  184j)  was  not  a  habile  form  of  divesting — Stair  2.  10. 
12  ii  13.  Tlie  bodt-bond  not  being  recorded  witliin  60  days, 
is  nuU— -Young  v.  Leitb.  9  D.  &  M.  082. 

Lord  ChanctUor.—ily  Lords,  tills  case  of  the  Boyal  Bank  of 
Scottuiid  V.  Gardyne  comes  tielore  your  LiirdaliipH  upon  appcHl 
fhiman  interlocutor  of  the  Court  ot  Session  of  Itih  March  1831, 
ttie  result  of  which  was  (uot  to  go  over  it  iu  full)  that  the  Court 
of  Session  charged  the  Itoyal  Bank  of  Scotland  witli  Ibe  psynieiit 
of  a  sum  amounting  to  oumeUiiug  sliort  of  £1000,  and  with  tue 
liability  of  continuing  to  pay  tliu  annual  sum  of  £83  :  5s.  from 
time  to  time,  till  they  should  have  reconveyed  certain  property — 
that  was  (as  I  may  eall  it)  niurit^aged  to  them — to  the  pertun 
from  whom  it  was  derived,  or  some  other  person.  From  that 
iotertocutOT  tlie  bank  has  appealed.  And  In  order  to  under- 
stand tlie  case,  it  will  be  necessary  that  I  should  sbortlj  call 
your  Lordships'  attention  to  the  different  deeds  and  docnmenta 
on  which  it  isfiionded.  They  are  not  very  anmeroDa,tiorataU 

1 complicated.  ' 
It  appears  that  h  gentleman  of  tbe  name  of  Gardyne  was 
trustee  under  the  uiurrisge  setileineut  ut   Mr.  atid-Mrs. 
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Miller,  ud,  In  that  characttr,  vh  entitled  to  k>iim  propertj  In 
tlie  town  of  Dundee.  He  atild  that  property  ta  ■  peivon  of  die 
name  of  Daft,  and  it  «  as  duly  conreyi-d  to  Dn£  Tlie  purcfaate 
money  was  not  monvy  paid  down,  but  it  was  that  which  appears 
ffum  anumberof  vast'S  which  have  been  laltlyargned  before  your 
Lonlships  by  way  of  Jip|>eai,  and  partly  adverted  to,  to  be  very 
common  in  Scotland,  at  it  is  now  in  some  towns  in  the  north  of 
Eiigland,  that  instead  of  the  purdiase  money  being  money  paid 
down,  it  is  an  annualrenL  ft  was  conveyed  by  Gardyne  to 
Duff  in  cootideration  of  an  annualrent,  ur  a  ground-annual  as 
it  is  called  in  Scotland,  of  X83 :  5s.  per  annum.  So  that  Duff 
teeame  Am  owner  of  the  laud,  and  Gardyne  was  entitled  to 
£SS  I  fts>  per  annara  out  of  it. 

In  tliat  state  of  Uitnga,  Dnff,  hniag  detliogs  with  the  Boyal 
Bank  of  Scotland,  lieing  also  a  merchant,  or  penon  hirgely  en- 
gaged in  bosinesi,  wanted  to  raise  money  npon  this  by  way  of 
aMurity,  And  be,  immediately  after  he  had  become  tite  owner  of 
the  property,  sut-ject  to  tlie  payment  of  ttie  annual  ground  rent 
to  Kwdyne,  conreyed  it  by  way  of  mortgage  t.1  am  lUting  the 
matter  very  generally  now)  to  the  Royal  Bank  of  ScolUnd,  to 
•ecure  tbeaum  of  £16,000  andfdrtlier  adranc-es.  Duff  after- 
wards  became  inaol7ent.  and  after  Martinmas  1840,  no  gronod- 
annual  was  ever  paid  to  Oanlyne  by  tbe  Boyal  Bank  of  Scotland. 
Vp  to  that  time  it  was  regularly  paid,  but  after  that  time  no 
payment  was  made.  In  consequence  of  that,  In  the  autumn  uf 
|841,  (tliere  haring  been  a  half-yeaily  payment  due  at  Whlunn* 
day  (rf  that  year),  Oardyne  inititated  the  proceeding  out  of  which 
tlili  appeal  arises,  against  the  Boyal  Bank  of  ScotlaDd,  claiming 
Iroiii  them  payment  of  tlie  arrears,  which  had  become  doe  at  tlie 
Whitiunday  preceding,  and  seeking  a  declaration  that  lie  was 
entitled  to  receive  from  them  payment  for  all  time  to  come. 
11ie  matter  was  protracted,  and  occupied  a  great  length  of  tim& 
So  that,  in  tlie  result,  supposing  Qardyiie  entitled,  arrears  have 
•cerued  to  tlie  amount  of  £m  odds,  finally,  the  Court  at 
Session  decreed  In  tatonr  of  Gardyne,  that  he  was  entitled  in 
thtit  sum,  and  to  future  payment  of  ttie  snms  as  they  should 
become  dne,  and  they  made  their  Interlooutor  aecMdingly.  It 
is  from  that  Interlocutor  tliat  thla  appeal  comes  belbn  your 
L'tr<lthips. 

Row,  my  Lords,  in  order  to  understand  tbe  case,  It  will  be 
necessary  shortly  to  call  your  Lordships'  attention,  not  in  macli 
detail,  but  sUII  to  some  extent,  to  what  the  nature  uf  tlie  different 
deeds  was.  Tiie  first  deed  Is  the  contract  betwixt  Gardyne  and 
Duff;  which  la  this — **It  is  contracted  and  agreed  upon  betwixt 
the  parties  following,  viz,  Jubn  Gardyne,  bilker  in  Dundee,  only 
accepting  trustee  under  an  nntfnuptial  contract  of  marrisfie 
entered  into  between  AikmAii  Miller,  wrigbt  in  Dundee,  and 
Charlotte  Souiar  his  wife,  dated  tlie  ?th  dar  of  September  1830, 
and  icoorded  In  tlie  burgh  eonn  books  of  Dundee  the  94th  May 
18^  and  as  soeh,  IteriuUe  propriety  of  the  sutgecu  after  dis- 
poned, having  power  to  enter  into  these  presents,  vrlth  the 
advice  and  consent  of  the  said  Aikman  Miller  and  Cliarlofete 
Soutar  on  the  one  part,  and  Daniel  Du^  machine-maker  In 
Dandee,  on  the  other  part,  in  manner  following—That  Is  to  say, 
the  said  Jolin  Gardyne,  as  trustee  foresaid,  ami  with  advice  and 
consent  befora  mentioned,  for  and  in  aHtsideration  of  the  ublU 
gaUons  by  tlie  said  Daniel  Duff  hendnafCer  expressed,  and  in 
Implement  of  a  mutual  agreement  entered  into  betwixt  the  said 
trustee,  with  consent  foresaid,  and  tiie  said  Daniel  Duff",  of 
date  the  7th  day  of  October  1^3,  lias  sold  and  diiponed.  as  he 
the  said  John  Gardyne,  trustee  foresaid,  does  hereby,  with  ad- 
vice and  ooosent  foresaid,  sell,  alienate  and  dispone,  to  and  in 
Aivooroftbeaald  DanielDnd^Midhiihelniuid  ovaignueswhom- 
■oever,  lieritably  and  irredeemably,  all  and  whole  that  piece 
of  ground  situated  on  the  west  side  of  Tay  street  of  Dundee," 
and  describing  a  good  deal  of  propctty  In  ilie  town  of  Dundee ; 
"In  which  suhjectd  alxive  dloponed,  the  said  John  Gardyne. 
as  trustee  and  with  consent  foiesidd,  binds  and  obliges  biin. 
his  heirsftod  successors,  to  iofeft  and  seise  the  said  Daniel  Duff 
and  his  foretidds  on  their  own  charges,  to  be  holiteu  of  Bis 
M^eity  In  fVre  burgage."  Then  it  makes  procuraton  for  the 
pnrpose  of  completing  the  resignation  of  the  charter  of  saslne : 
"  But  always  with  and  under  the  ichI  and  preferable  burdens 
and  declarations  aftur  written,"— that  is  to  say,  under  the 
real  and  preferable  burden  of  tbe  ground-annual  or  yearly  p&y- 
ment  of  £Si  :  6s.  sterling,"  "and  which  grunud-annual  or  yearly 
payment,  and  Intereat  thereof  tfaiUl  bo,  and  the  sane  are  here- 
by expressly  declared  t«  form  real  and  prefsrabhi  bordens  over 
and  afiiwtiiuE  tbe  ftweiM4  lubjecti  out  of  which  the  same  are 
piqrable,  muT which  grouDd.«Dnual,  luterevt  and  penalty,  ud 


the  declarations  rriaUve  thereto;  herrin  Inserted,  shall 
dlngly  be  specially  engrossed  in  thu  instrument  of  ndu  l» 
follow  hereon,  and  all  the  future  eonveyanceri  lofeftmentfud 
investitures  of  the  same,  aye  and  vatll  tbe  iidd  grooDd>sBHsl 
shall  be  extinguished  in  manner  after  BMntioned."  Tbatben 
is  a  proviso,  to  which  It  is  not  necesanry  to  advert  at  any  haffk, 
authorising  the^jaity  entitled  to  Uie  land  to  redeem  tbegnmd. 
annnal  at  any  time,  npon  payment  of  the  atlpalated  kb  «f 
£1606.  Nothing,  however,  turns  npon  that,  it  being  cint  Ibst 
tliere  bus  been  no  ledemplion.  "  For  which  causvs,"  it  uj% 
"  and  on  the  other  part,  the  said  Daniel  Dnfi  benrhy  btotlisiul 
obliges  himself,  and  bis  heirs  and  sncoesaora,  to  make  psymekl 
to  the  said  Joiin  Gardyne  and  bis  foresaids  of  the  Coftnid  Mm 
of  £88  :  6b.  sterling  in  name  of  ground.annna)  or  yearly  pay- 
ment,  and  that  in  eqnal  half-yearly  portions,  at  two  teroM  ia 
the  year,  Martinmas  and  Wfaitsnnday."  Tbea  itdedamatbrt 
if  at  any  time  there  stiall  be  two  yeat^  gronnd-annttal  in  aneai^ 
Gardyne  may  n.enter.   KotUlng  tnins  upon  tfiat. 

Therefore  that  la  a  conveyance  and  dlq»oaition,  by  Osidyas 
to  Duf^  of  the  houses  and  land  in  Dondeci  In  questloa,  in  csa> 
sideration  of  a  giound-annnal  of  £83  :  6s.  payable  cut  e(  tUt 
land,  and  for  the  payment  of  which  Duff  binds  himsdf  sal 
his  sneceseom.  And  there  Is,  in  the  di^Knition,  a  procBrstay 
enabling  resignation  to  be  made,  if  saune  shall  be  grsnteit. 
That  procntatory  was  acted  npon,  and  the  piopcity  la  qorctlaa 
was  duly  resigned  into  tbe  hands  of  the  bailie  or  trustee,  as4 
then  sadne  was  granted  by  htm  to  Daft  in  conformity  witb 
that  resignation,  and  in  conformity  with  the  deed,  at  Oa 
ground-annual  of  XSS :  6s.,  which  Is  mentioned  In  the  lHk» 
ment  of  resignation,  and  in  the  charter  of  sasine. 

Then,  that  having  been  done,  Dnff  immcdiatRlyezecotMlkt 
instrumentwbicbgivesrisetotbepreaentquestion,  andttislkav 
Tbe  dwte  is  not  given  ;  I  take  it  for  granted  thatitis  tlicaM 
dsteor  immediately  afterwards: — "I,  Daniel  Dufl,  m»oyi» 
maker  in  Dundee,  heritable  proprietor  of  the  aeveiml  wo^Mt^ . 
and  BO  on,  *<  for  certain  onerootcaaiea  and  conridw^oaaw' 
cified  in  aback-bondgnmted  or  to  be  granted  to  me  lij  IIiiiMBL 
Bank  of  Scotland,  do  hereby  sell,  alienate  and  dispone,  toasaS^ 
favour  of  tbe  said  Boyal  Bank  of  Scotland,  and  their 
and  disponees,  luritably  and  irredeemably-ls(,  All  and 
And  then  there  Is  a  great  quantity  of  property  deacrii 
dnding  a  great  deal  of  property  besidea  this  ha  Dnndea^ 
amongst  otiier  property,  describing  this  property  in  S 
Then  there  Is  this  declaration — "  Declaring  also,  Uiat 
contract  entered  into  between  me  and  the  said  Joha 
of  the  piece  of  gronnd  fifth  above  disponed,"  that  is,  tbe 
of  ground  in  question,  "  I  bound  and  obliged  myself  lay 
and  successors,  to  make  payment  to  the  said  John  QatdyB«i 
hia  beln  and  successors,  of  tbe  sum  of  £88 :  fis."  ,T 
h  m  conveyance  by  Duff  to  the  Boyal  Bank  of  Scutluid, 
large  quantity  of  property,  in  conrideration  ofa  ba^-bosd^ 
It  is  called),  subject,  an  to  this  Murticolar  propert>-,  to  the  p4^' 
ment  of  that  ground-annual. .  There  waa  a  regular  iwoemaliff 
of  resignation  contained  in  this  deed  ;  and  by  virtno  of  tM 
procuratory  of  resignation,  the  property  was  duly  sunvtiltfi^ 
into  tbe  hands  of  the  bailie,  who  ia  the  agent  for  the  enm' 
this  purpose,  and  is^e  was  granted  ni  ou  tliat  to  the 
Bank. 

Tbe  Instinment  of  resignation  and  sasine  Is  set  oat 
appendix,  and  it  is  thi«.   It  recites  tlie  dis[iot>itiuu  in 
of  tbe  Royal  Bank  of  Scotland  from  Duff;  it  deacribsssH 
property,  and  mentions  the  ground-annual.   There  Is  ab 
sion  here  to  the  bock-boud,  but  there  is  allonoo  to  the 
that  the  property  had  been  conveyed  subject  to  the 
annual,  and  that  a  charter  was  to  be  granted,  also 
that  ground-annual.  Then  tiiere  it  no  allusion  to  tb»' 
of  redemption,  and  to  the  charter  of  resignation,  aai: 
on  thus  :— ■"  And  then  and  there  tbe  uitX  John  famtf 
curator  and  attorney  foresaid,  with  ail  due  revi  " 
staff  anil  baton  as  use  Is,  in  virtue  of  the  aaid  _ 
resignation,  rerigned.  surrendered,  upgave,  uvergavt 
livi-red,  all  and  whole  the  subjects  tirat,  seconcl, 
fifth  and  eight  particularly  before  described,  and 
the  raid  dispodtjoi),  lying  bounded  and  deseatted 
and  here  held  as  repeated  brevitatu  eniM,  in  tfw 
said  bailie,  as  in  tbe  hands  of  Bis  Majesty,  im: 
superior  theteof.  iu  fkvour  and  for  new  in&^ 
whole  sabjecta,  to  be  made,  giVMi  and  graoted,!. 


petenti 
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flnt,«tond«i(l  IkHh  before  riescHbcd."  (that  iDcladntbe  pri>. 
I«rt]r  in  qnestioii),  "with  uod  oDderihe  foresaid  realund  prti- 
'efilile  bnrdmi  wrenlly  afiiactiiiR  the  said  nabjpvti  w  belure 
iiw^fled."  Tben  pumufUt  to  tha^"  which  redgnation,  k> 
ii^  ud  lawAdlr  made,  was  admittvd  uf  and  reeetved  ty  the 
laid  iMiHe,  mko  bjr  vlrttM  thereof,  of  fats  office  of  baillaQr  in 
iDd  (or  nld  borgti,  and  at  the  q>eflial  deetre  of  the  iiUd  pru- 
mtorind  Bttoraej  lealgoer,  havlog  power  as  foresaid,  gave 
lod  delirerml  to  tlie  said  Boyal  Bank  of  Scotland  heritable 
4<te  uid  auiDs,  real,  actoal  and  corporal  poesettdon  of  all  and 
>I)ola  the  foresaid  sabijecta,"  rahjeot  nevertheless  to  that 
nmnd-annnal.  Tbersfore  tiie  eftecC  of  that  ivaittliat  the 
^ftl  B«Dk  ot  Scotland  became  aetnally  iDfBft  and  selBed  of, 
turdio,  the  l&nd  In  Dundee  In  question,  subject  nevertheless 
loOic  bunlea  of  the  ground-annual. 

'EteD  the  next  instramont,  and  the  last  to  which  I  think  it 
mmuf  to  call  your  Lordshipe'  attention,  is  the  back< 
taid,  which  was  executed  at  the  same  time,  and  wlileh  aeems 
DhtTe  been  kept  la  the  hands  of  the  bank.  The  hank  bad 
^ifsmtly,  OD  the  fiuw  of  these  Instmmenta,  beoome  the  legal 
nnei^  wr  tbe  instniment  of  resignation  and  riulne  contained 
Mdiaion  to  any  back-bond  ;  it  uppeareil,  upon  tbe  face  of  it, 

0  fin  to  tiie  Boyal  Bank  of  Scotland  the  abeolnte  ownership 
if  thia  jwoperty.  They,  however,  execute  rooourtently  an  in- 
itrumeDt,  which  we  should  In  England  call  a  deed  of  defeas- 
uio^  but  which  they  call  In  Scotland  a  back-bond,  tbe  meau- 
if  'of  which  is  obvious,  whereby  the  bank  acknowledges  and 
bdtns  that  the  several  heritable  snbjeets,  and  a  number  of 
Abo  tilings,  "  have  been  all  aarigned,  disponed  and  conveyed 
0,  ai  are  held  by  us  for  the  purposes,  and  in  manner,  and 
■fihthe  poirets  and  under  the  declarations  all  as  underwrlttt'u, 
ifiin  the  jErri  place,  la  security  aod  for  repaynient  of  tbe 
nisflr £16^000  sterling,  advanced  and  lunt,  and  to  beodrancud 
uri  hot  by  ut  to  the  said  Daniel  DuC^  and  of  the  Interest  due 
ud  to  beoome  due  thureon  during  the  non-payment  thereof, 
uAalo  for  security  and  repayment  to  us  of  all  further  sums 
■ftMnn  which  we  may  berean«r  advance  und  iKnd  to  the 
■■tilBluel  DuS  "  Secondly,  for  keeping  up  policies  of  iosnr* 
^  Ren  the  bank  bind  themselves,  their  aMignees  and 
ittwoNt, "  to  denude  o(  and  reconvey  and  redb<pono  to  und 
^miHrof  the  sidd  E^anlel  Duff,  and  bis  faein  and  Hi»igni'eit, 
humI  whole  the  several  heritable  subjects,"  upon  being  repaid : 
*iod  it  is  hereby  proviiled  aod  declared,  that  the  said  Daniel 
W  ind  his  fores^ds  shall  be  entitled  to  redeem  and  re- 
RjdR  the  foresaid  several  subjects,  mitcliinery  and  otiierii. 
M  Mid  polioy  of  life  Insurance,"  and  other  matters.  Tben 
Ffcdidued,  that  if  be  makes  default  in  doing  eo,  tbe  baiik 
n^tfterthe  lapse  of  a  certain  specified  number  of  years,  if 
■IT  tbiak  fi^  sell— and  that  ifliher  do  so,  they  ma^  then  pay 
HBKlvet,  and  account  for  the  balance.  And  tbe  bonk  are 
>b«  at  liberty  in  the  meantime  to  make  leases  of  tbe  pro> 
erty. 

Id  thh  state  of  things,  it  appears  that  th<>  Imnk  did  make  a 

IV  of  the  property  tn  itanter  to  Doff^  so  thKl  DoQ  L-ontiuavd 

1  truth  in  posHSsion,  though,  upon  the  face  of  the  regi»> 

V  and  the  title-deeds,  tbe  fasok  appatred  to  bo  absu. 
ttlf  and  irredeemalily  tbeownen^  snl^uot  only  to  a.  back* 
^U,  which  was  on  in^tniuHint  nut  appearing  on  the  charter 
[retlgiiatioD,  but  which  was  u  deed  between  Uw  parties 

XlDKlTeS. 

Lords,  In  this  state  of  things,  as  I  have  already  shortly 
tM  tu  yout  Lordsbipe,  the  Uoyal  Bank  continued  to  pity 
Is  gnmnd  annual  to  Uordyne  from  the  time  of  tlie  exccutkiit 
'Ihsa  inMraments  In  im,«pto  the  lost  payment  wldt  b 
l^aadve  la  tbe  yecir  1840.  I  say  that  the  bank  paid  it. 
Pnwmethatiu  truth  It  wss  Duff  who  pnidit;  or  if  the 

did  pay  it,  there  is  no  'luiibt  they  debited  Duff  with  the 
'Wnot,  bscanso  this  wa^  only  a  seeuiity  to  t-beui.  However, 
("urssQardyne  was  concuniud,  tliut  was  immaterial.  Ue 
li'tfnsd  to  receive  hts  ground  atuitMi  from  the  time  of  the 
Mittm  of  the  deeds  in  October  1886,  (for  all  tkeee  deeds 
Wdsle  in  tbat  mouth),  up  to  the  end  of  tbe  year  1840;  At 
MtdK.  or  beftn«  that  time,  but  certainly  at  tbat  time.  Duff 
HbecdHs  liopelessly  Insolvent.  The  property  In  Dundee 
^jiO^ to iM^het  valueless,  or  nearly  6o;  and  Uie  bank 
pyitot  atty  CQDDectlou  with  the  property ;  they  said  that 
nfnMtltll^todu  with  it- that  It  was  nitlUieli  proiwrty- 
ffl^wlK'lUlly  glveo  to  them  by  wny  of  i«ecuiit>  —and  tliey 
■MpftP"**  "wra  payniettta. 
WMMv        a  iwymmt  dua  at  Wbitsaaday  1841.  in 
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the  nutunin  of  that  j-ear;  tlie  luiok  refudng  to  |>ay,  (Jardyoe  • 
infttitated  this  action  egaiuHt  tbe  liank,  to  compel  them  to 
pay,  and  to  have  a  declaration  tliat  they  were  liable  to  pay 
tbe  arrears  whidi  bad  accrued,  due  at  Whitsunday,  with  all 
future  payments  which  dnmld  become  daer~^Uu>K  n^on  the> 
Court  to  make  that  declaraUou,  and  to  decree  payment  of 
what  was  and  should  become  due  up  to  the  Ume  of  the  Anal 
deem.  The  cobb  was  heard,  snd  the  Lord  Ordinary  did  not 
Agme  with  tbe  pursner  The  Lord  Ordinary  was  of  (^iniou- 
tbut  the  bank  was  not  liable,  and  by  his  interlocutor  ao  de- 
cided. Against  Uiat  there  was  an  appeal  to  the  Court  of 
Session,  and  all  tfa*  Jvdgtm  w<m  oonsnlted.  There  was  a  dif- 
ference of  opinion  among  tbem.  Eight  Judges  were  of  opi- 
nion in  &vour  of  the  pursner,  the  present  respondent,  and 
five  were  in  favour  of  the  bank. 

Now,  tbe  pleadings  were  thus:— Oardyne,  as  I  have  already 
stated,  sougut  by  his  umimons  to  obtain  a  declaration,  that 
it  "  should  be  fbund  and  declared,  by  decree  of  the  Lords  of 
Seeiioti,  thai  the  gronnd-aanual  or  yearly  payment  of  £88 :  6s., 
and  .the  interest  and  penol^  effeiring  thereto,  form  real  and 
preferable  burdens  over,  and  afieoting  tbe  foresaid  sobjscta.  in 
terms  of  the  foresaid  contmct :  And  further,  tbat  tbe  said 
Koyal  Bank,  defenders,  as  proprietors  fendally  infeft  and  in 
povenon  of  the  said  subjects,  and  their  successors  and  assig- 
nees  in  and  to  the  said  subjects,  are  bound  to  make  payment 
to  tbe  pursuer,  as  trustee  foresaid,  of  the  foresaid  ^onud-onnual 
during  the  not-redempUun  thereof"  tbat  is,  until  it  should  be 
redeemed :  "  And  further,  the  said  Boyal  Bank  sbonld  be  or. 
dained  to  make  payment  to  the  pursuer  of  the  proportion  of 
tbe  said  ground-annual  which  fell  due  at  Whitsunday  last, 
and  of  the  said  ground-annual  of  £S&:  &».,  in  eguHl  poitions 
at  tbe  Urms  o/MarUnmet  and  WkUmndog."  It  sought  to  com- 
pel the  bank  to  make  payment  ot  the  orrean  then  due,  and 
of  the  future  arrears. 

The  Royal  Bank,  by  their  defimce,  insist  npon  two  pleas. 
Sir§t,  tbey  say — "Even  supposing,  wbiat  is  not  tbe  case,  that, 
the  defenders  were  proprietors  of  the  sulijccta  ia  questloa,  they 
could  not  be  compelled  to  continue  to  liold  it  against  their 
will,  and  to  pay  the  ground-annual,  Inasmuch  as  they  are 
riaguUr  succeSBOia  who  have  never  come  under  any  personal 
obligation  to  make  such  payment.  Tbeir  liability  could  not, 
in  any  view  of  their  right,  be  extended  beyond  tbe  period  uf 
their  acttml  poseesslon."  That  is  theitfirst  propodtion.  Then 
they  say — "  Whatever  might  have  been  the  liability  of  the 
defenders  in  tbe  case  supposed,"  that  is  to  say,  supposing  tbey 
bad  been  actual  proprietors,  "there  is  no  ground  on  which 
tbey  can  be  held  liable  under  tbe  existing  circumstances,  tbey 
being,  not  proprietors,  but  mere  creditors  holding  a  security 
over,  the  property,  tbe  radical  right  thereto  remaining  with 
tbeir. debtor  up  to  tbe  date  of  the  sequestration,  from  and. 
after  which  their  powession  entirely  ceased. 

As  1  have  already  stated,  tbe  Lord  Ordinary  thought  with 
the  defenders,  tliat  tbey  were  not  liable ;  he  thought  ttiat  they 
were  to  be  treated  merely  as  boldera  of  a  security.  The 
majority  of  tbe  thirteen  Judges  before  whom  eventually  tliu 
case  came,  were  of  a  contrary  opinion.  Kight  thought  thut 
the  bank  was  liable,  and  five  tbat  it  was  not.  The  result 
was,  tijat  the  Hunl  interiocutor  was  in  favour  of  tbe  pursuer, 
and  against  the  bank.   Against  that  tbe  bank  has  appealed. 

Mow.  my  Lords,  the  decision  of  tbe  Court  of  Session  rested 
on  these  two  grounds: — Firtf,  that  Qardyne  hod  a  right  to 
treat  tbe  lAok  as  lieing  the  absolute  owners,  and  not  as  mere 
ereditonhddinganhe^ableBaauritj;  and,  sseand/y,  that,  beiu„' 
ownanit  tbey  am  petsonally  liable  for  tbe  ground-annual  until 
they  make  a  bona  fidt  transfer  to  a  new  vassal.  The  only 
di&rence  of  opinion  among  the  J  udges  was  on  tbe  fliat  point. 
Eight  of  the  Judges  were  of  opinion  that,  wtiere  the  pro- 
curatory  of  resignation  is  absolute,  and  sasiue  is  given  abno- 
lutely,  as  in  tliis  cose,  there  the  creditor  so  getting  resignation 
and  sadno  is  vested  in  the  radical  and  onglual  right  of  tliu 
granteis-that  be  becomes  thereby  the  vassal,  and  the  only 
vassal  of  the  Crown— that  his  right  can  only  be  eztlnguubed 
by  a  resignation  made  by  him  as  vassal  in  favour  of  the 
debtor,  or  of  some  other  person,  and  by  such  other  pervou 
being  duly  iufeft  thereon— and  that,  until  &Bch  transfer  has 
)>eea  made,  the  party  infeAoonliones  liable  to  all  the  burdens 
attaching  on  an  abnlnte  poichaser.  The  other  five  Jodges 
thought  that  this  wot  a  narrow  and  teobiUoal  vi$iw  oC.tfae  law 
—that  the  question  must  be  decided  precisely  BS/4t^OTdl/::i 
have  been  if  the  redgnotioo,  ondyaaine  thereonrvWl,S>t^i|i^ 
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hca  of  tfafl  InrtraDientB,  shewn  the  trftnsaction  to  be  one  of  dis- 
positioD  by  way  of  Becurity  only — that  the  clrcnmfltance,  of  tlie 
Dack'bond  which  embodies  the  condition  bein^r  by  a  sepnratB 
iuBtmnient  distinct  from  the  resignatioD  and  sasine,  makes  no 
difference  in  principle — and  that  a  security  coDStitnted  like 
this,  by  an  absolute  disposition,  qualified  by  a  back-bond,  fiHins 
in  tnith  but  an  heritable  Becurity  for  dsb^  and  cannot  sobject 
the  party  who  takes  the  security,  to  the  bordens  and  dnti«  of 
an  owner. 

The  conflicting  views  on  this  subject  are  given  with  f^at 
clearness  in  the  judgments  in  the  Court  below.  But,  in  the 
view  wMch  I  have  taken  of  the  caw,  it  is  not  neceeeary  for 
this  House  to  decide  on  which  side  the  weight  of  argument 
preponderates.  I  will  merely  remark,  in  passing,  and  in 
accordance  with  the  view  taken  bythe  majority  of  the  Judges, 
that  where  tbe  law  enables  and  eJlows  patties  to  charge  and 
bnrdea  their  property  by  conveyances  on  the  face  of  them 
absolute,  it  may  give  rise  to  great  difficulties  if  the  Court 
should  hold  that  mch  InBtrnmeuts  are  not  to  have  all  the 
qualities  which,  on  the  face  of  them,  t^iey  purport  to  have. 

It  is  not  however  nec^sary  to  pronounce  any  judgment 
here  on  this  point,  for  it  is  plain  that  all  the  Judges  have,  on 
tbe  otber  f>art  of  ibis  case,  been  proceeding  on  a  view  of  ti»t 
law  which,  after  the  decision  of  this  House  in  Millar  «.  Small, 
cannot  bo  sustained.  All  tbe  Judges  assume,  that  supposing 
'  the  Boyal  Bank  to  have  been  actual  purohasers,  and  so  owners, 
they  would  clearly  have  been  responsible,  personally,  for  the 
ground-annual ;  that  according  to  the  law  as  laid  down  in 
the  case  of  Soot's  Triuitees,  Duff  was  not  hound  after  he  had 
disponed  to  tbe  Boyal  Bank,  but  that  bis  original  personal 
lialiility  then  attached  to  bis  disponees. 

In  this  view  of  the  law  the  Conrt  of  Session  would  clearly 
have  been  right,  if  the  principles  laid  down  in  the  case  of 
Soot's  Trustees  could  have  been  sustained.  But  the  judgment 
of  this  House  bas  shewn  that  the  law  was  not  correctly  under, 
stood  in  that  cue.  It  is  plain,  according  to  the  decisioD  of 
your  Lordships  iu  the  case  of  Uillar  v.  Small,  that  Gardyne 
did  not  lose  his  personal  remedy  against  Dnff;  as  all  the 
Jndges  aronme  bim  to  have  done,  when  he  made  the  disposi- 
tion in  fitvour  of  tbe  Royal  Bank.  The  principle  of  that 
dedslon  idso  fehews,  that  here  the  bank  never  incurred  any 
penonal  liability.  When  Gardyne  sold  to  Dutt,  what  be 
acquired  wan  a  personal  right  a^nst  Duff  and  his  represen- 
tfitives,  in  all  tim^,  for  payment  of  the  ground-annufd  ;  and 
further,  a  light  against  tbe  land  into  whosesoever  han(k  it 
might  come.  Bat  he  acquired  no  personal  right  against  pur- 
chasers from  Duff.  It  was  not  competent  to  Duff  to  give  him 
any  such  right  In  tbe  case  of  Soot's  Truatoes,  the  Court  of 
Session  held  that  tbe  personal  obligation  passed  from  the 
4tarty  who  had  entered  into  it,  and  was  transferred  to  tbe 
purchaser.  But  this  House  decided  In  Millar  v.  Small,  that 
such  a  persoodl  obligation,  or  covenant,  remains  still  binding 
on  tbe  original  patty,  and  Is  not  affected  by  the  sale  and 
transfer  of  the  land. 

It  is  hardly  necessary  to  remark,  that  there  is  here  no  per- 
sonal obligation  whatever  arising  from  the  mere  tenure  of  the 
land,  independently  of  contract  In  the  case  of  saperior  and 
vassal,  the  vassal  for  the  time  being  is  peisonally  liable  for  the 
fcu-dnties,  just  as,  in  the  case  of  landlord  and  tenant,  tbe  tenant 
fur  tlie  time  being  is  personally  bound  to  pay  the  rent.  That 
is  a  liability  resulting  from  principles  of  tenure.  In  botfa  these 
c-tses,  the  vassal  in  the  one  case,  and  tbe  tenant  in  the  other, 
is  personally  liaUe  by  reason  ot  what  In  this  conn  try  is  called 
privity  of  estate.  But  the  doctrine  has  no  application  to  a 
caeo  like  the  present,  where  there  is  no  such  relation  subsisting. 
This  la  very  distinctly  laid  down  and  commented  on  by  Lord 
Wood  in  his  opinion  given  in  tbe  oase  of  Soot's  Trustees— 2 
Boss  L.  Oa.  69.  His  Lordship  there  explains,  that  according 
to  the  old  forms  of  the  deed  constituting  a  ground-annual, 
there  was  no  covenant  or  obligation  entered  into  by  the  pur- 
^Iwer  of  the  land,  binding  Uniself  penonnlly  to  make  pay- 
'"WiH'.i^l^d  the  consequence  was,  that  the  seller—*,  e.  the 
•annual — had  no  personal  remedy.  "  The 
'ship  says  at  page  78,  "  was  directly  bound 
gronQd-annnal,"  that  is,  the  deed  In  its 
t  a  penonal  covenant,  warranted  no 
ig  against  the  proprietor.  It  did  not  give 
Iter  into  possession,  by  a  process  of  mallls 
lund-annoal  was  levied  by  a  pending  of 
forth.   Then,  after  stating  that  the  form 


of  the  deed  had  been  altered  In  modem  practice.  t^BdUsf 
tbe  purchaner  enter  into  a  personal  covenant,  he  proeecdf  to 
state,  that  this  change  was  introduced,  not  for  the  parposeirf 
rutaiiiing  a  personal  right  of  action  a^inst  tbe  party  bisdiag 
himself  by  tlie  oripnal  deed,  and  against  his  repreienUtiKi, 
but  in  order  tbat  tbls  personal  obHgaUon  night  sttsA  on«D 
persons,  as  they  sboukf  from  time  to  time  snooeed  to  tbt  po- 
perty,  and  so  that  the  owner  of  the  groand-annnal  might  tan 
a  right  of  action  personally  against  every  socoesnve  ovut, 
which,  but  for  tiie  original  obligation,  he  would  sot  bin 
pcssessed. 

Your  Lordships  dedded  In  tbe  case  Millar  «.  Snull  tint 
the  party  who  had  bound  himself  and  his  repreaeatadral? 
a  personal  obligation,  did  not  cease  to  be  liable  by  reaaonci 
his  having  parted  with  the  laud.  The  prindples  on  vbich 
that  decision  rests,  establish  also  that  no  personsl  liatnUtri) 
transferred  to  a  purchaser  on  a  transfer  of  tiie  land,  iix 
therefore,  decides  the  question  now  before  yonr  Lor^ft 
The  Judges  below  assumed  the  law  to  be  soch  as  it  «u  bdi 
to  be  in  the  oase  of  Soot's  Trustees.  I  will  take  It  for  gnaxH 
for  the  present  that  the, decision  now  under  considentite 
would  have  been  right  if  the  foundation  had  been  foand.  Bot, 
tbat  foundation  failing,  the  superstructure  foils  alsa  ABd,ct 
this  short  gronnd,  I  must  advise  yonr  Lorddifps  to  rsrenttU 
interlocutor  of  the  11th  of  Uansh  1861. 

Interlocutor  nventd. 

First  Dlvidon.— molianlson,  Loch  &  HlAurin,  A/f^ 
SiMaiora.—Th<M,  W.  Webster,  Bt^mdmea  &£dlsr^UJ).F.f 


21d  April  1853. 
CiBcun  CovBT  or  JvsnouBT,  Ihtkbhbcs. 
Lord  Justice-Clerk  and  Lord  Wood. 
Mrs.  Frabkr  or  Kbbr,  AppellarU,  v.  Pbocubatdh- 
FiBCAL  OF  INVERNESS;  Be^umdent. 

Folice-Offlcer— Evidence — Competency— iStotenwnXt  ietf(»la 
been  extraeUdby  a  poSet-^ffie^  fiom  a  partg  btfonhoKiiii 
into  aulottj/  on  any  warrmt^  isAtrt— Held  inadmimhk  s* 

deuce. 

Appeal  agdiut  a  oouTiotum  of  nut  by  tbe  Sal- 
subatitute  of  Inveniess-flhure. 

The  appellant  objected  to  the  competency  of  evideM 
^ven  by  an  officer  of  police  of  Inverness,  wludi 
Hheriff-Bubstitnto  had  admitted,aDd  which  was  as  fbllo*^ 
The  officer,  speaking  of  the  two  women  charged 
thefl  of  the  money  which  the  appellant  vas  cbu^ 
with  resetting,  stated — 

"  I  charged  Fraser  and  MacfarUne  with  the  theft.  Tbetn 
girls  were  separate.  I  told  Fraser  that  Macfariane  hid  e» 
fessed.  This  was  not  true.  Fraser  denied.  Mac&rboe  co- 
foased  on  my  telling  her  that  Fraser  bad  confessed.  I  vestti 
Mrs.  Kerr's  (the  appellant).  I  charged  her  with  refet  oftk 
purse  and  monies.  I  said  that  I  knew  she  must  hare  i',  < 
the  women  had  said  that  they  had  only  £S  back  from  her,  >^ 
she  must  have  £3.  She  then  said  the  girls  bad  beet  in  tki 
house,"  &C. 

The  appellant  pleaded,  that  the  conduct  of  tk  (A- 
oer  towards  her,  when  taJcen  in  oonneotion  with  lu3V>' 
duct  towarde  the  thierei,  was  so  obvioiBly  inteadad  « 
get  her  to  criminate  herself,  as  to  render  tke  ayito"* 

which  he  obtained  from  her  inadmissible.    A  pfliKcMS- 
cer,  especially  after  making  a  charge,  was  not  catitW 
to  examine  the  suspected  person  with  the  view  of  li*'' 
ing  him  to  criminate  himself,  or  intftr J  f  ii  oianrmeM* 
at  all.    The  duty  of  the  poUce-offii-t-r  ir^a  iiierel> 
sterial — to  apprehend  and  convey  the  suspt-ct^  | 
to  the  ma^trate,  who  will  make  the  eivtniBrjii  'i'; 
the  magistrate  cannot  do  this  without  previoos  wani  n- 

Antvxnd — The  appellant  was  nf't  in  cvBtod^at  ^  \ 
time  the  examination  was 
been  obtained  oP  ^j^^m^^M^^  Jf? 
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the  officer  made  no  charge  agunst,  vuxr  even  suspected 
her.  All  that  passed  was  this^— the  officer  went  to  the 
appellant's  house  to  ohtun  information  agiunst  the 
tiueres,  and  in  the  oonne  of  his  preet^itions,  the  ap- 
pellant made  statements  whioh  criminated  herself  as  re- 
setter. These  statements  were  voluntary  on  her  part, 
and  if  the  evidence  was  to  be  rejected  because  the  officer 
had  not  warned  the  appellant^  almost  all  evidence  ob- 
tained by  the  police  would  be  incompetent. 

The  Court,  newing  the  conduct  of  the  officer  as  en- 
trapping the  party  into  ^ving  evidencej  sustuned  the 
i^peal  with  expenses. 

Aa.  J.  MiUar.— ilfi.  Votiyee  A*r.  Dep.-{W.G.T.) 

2d  JUay  1853. 
Cnonr  Cookt  of  JusTicuaT,  G&asoow. 
H.  M.  Advocate  v.  Walter  Blackwood. 
Assaolt— Sutute  10  Oeo.  IT.  c.  38,  §  2. 
A  pistol  "  loaded  with  gunpowder,  and  with  a  piece 
of  paper  as  wadding,"  held  a  relevant  alle^tion  of  a 
"  loaded"  fire-arm  under  the  statute. 

'  Act.  Cltgbnm^AU.  A.  lfbDcieifl:-(W.G.T.) 

16^;*ilfayl853. 
Hioa  CouHT  or  JosnaABT. 
Pre«ent— Lord  Justice-GeDeral,  and  IiOnU  Cockbum  and 
Aodersoo. 

H.  H.  Advocate  v.  Dahixl  Tatlob. 
Forgery— RelBTMcy-^ibU  tkat  it  w»*  forgery  to  wriU  a  Utter^ 
demanding  mon^,  nvrportiug  to  btfivm  A.  Jf  to  A.  JU'm  lit- 
ter,  and  wbteribed,  "Yvun,  A.  A.    Signed  for  mt~- 1  can- 
not." 

FMlMhooi),  Fraud,  nnil  Wilful  Impotition — Relevancy — A  party 
wtu  charged  with  falaehood,  fraud,  and  wilful  imposition,  in 
retpect  that  he  had  potted  a  tetter  to  a  woman,  purporting  to 
he  from  her  brother,  and  requiring  her  to  send  money  to  the 
poat'Office,  to  lie  for  him  till  called  for.  Althongh  tkere  wat 
no  Uattmtmt  to  tka  effkel  tkat  tkt  panel  had  taken  awg  Uepe  to 

■  tthtain  poteeeeiwt  of  tke  moneg  tent  im  aiumer—BM  that 
tkare  «pm  a  retenani  charge  of  the  completed  crime,  im  reject 
that  the  fraud  wot  eompwted  bg  the  uttering  of  the  letter. 

The  panel  was  indicted  for  forgery;  as  also  the  umng 
anduttering  as  genuine  a  forged  letter;  as  also  falsehood^ 
fraud,  and  wilful  imposition;  in  so  far  as — 
*'  you  did  wickedJy,  feloniously,  and  falsely  fabricate  and  forge, 
or  cause  to  be  fabricated  and  forged,  a  letter  in  the  following  or 
■imIUr  terras :— <  Edinburgh,  IfUh  fib.  1868.— Uy  Dear  Tib.— I 
cnose  this  to  be  written  to  you  in  ririct  confidence.  I  have  got 
into  a  most  unpleasant  dilemma — and,  amongst  the  rest,  my 
lioad  is  so  hurt,  I  cannot  write,  but  have  got  the  assistance  of 
SI  stranger,  bat  I  will  try  to  scrawl  my  name.  Mj  money  has 
been  taken  from  me  in  the  nwontime,  but  I  will  get  it  back.  I 
am  therefore  without  ftrnds*  and  can  do  noUilng,  while  I  am  in- 
tormei  two  pounds  are  reqi^ed.  Snoloie  tbcni  in  a  sheet  of 
paper,  and  pay  the  postage,  addressed  to  Mr.  Tagbr,  Pott-office, 
Edinburgh,  and  mark  at  the  comer,  to  Ut  till  called  for,  and  I  will 
Ket  them.  My  Dear  Tib.  yoar  afSicted  brother,  Ahdbbw  Mom. 
Signed  for  me — cannot  ;*  and  did  address  the  same,  or  caase  the 
same  to  be  addressed,  to '  Miss  E.  Muir,  IS  Warriston  Crescent, 
JBdlnbnrgh yon  Adsely  and  leloni<nuly  intendiBg  that  the 
said  letter  should  pass  for,  and  be  received  as  a  genubie  letter, 
which  Andrew  Muir  had  authorized  to  be  written  and  signed 
for  him,  because  his  liand  was  so  hurt,  he  could  not  write  him- 
s^  to  Elizabeth  Muir."  Further,  you  "did  wickedly  and  felo- 
nioosly  use  and  utter  as  genuine,  uie  si^d  &lse,  fabricated  and 
forged  letter,  knowing  the  same  to  be  false,  fabricated  and  forged, 
by  tbn  and  there  posting  the  same  ....  addressed  as  afore- 
said. In  order  that  the  same  mlriit  be  conveyed  by  post,  and 
addressed  to  the  said  Etiiabetb  Muir  ....  and  the  same  was 
....  delirued  to  and  rocdved  by  Uie  said  Elisabeth  Muir 
acoordlogly ;  and  you  did  tbu  wickedly  and  felonionsly,  ftlsely, 
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fraudulently,  and  wilfully  deceive  and  impose  upon  the  «aid 
Elizabeth  Muir,  and  induce  Iter  to  believe  that  the  said  letter 
waa  genuine,  and  that  the  conteots  there<tf  were  true ;  and  she 
did  in  oonsequenoe  ....  write  a  note  or  letter  intended  for 
the  said  Andrew  Huir,  .  •  .  .  and  did  enclose  the  same,  along 
witli  two  bank  or  banker's  notes  for  £l  sterling  each  ....  in 
an  envelope  which'she  addressed,  or  caused  to  be  ad- 
dressed, to '  Mr.  Taylor,  Post-office,  Edinburgh,'  and  rafarked 
.  .  .  .  '  to  lie  till  called  for,' — all  as  requested  in  the  said  false, 
forged  and  fabricated  letter ;  and  having  affixed  a  postsge-sUmp 
thereto,  did  post  the  envelope  ....  in  the  General  Post-offlce ; 
and  all  this  yon  ttie  said  Daniel  Te^lax  did,"  Ac 

The  panel  ob)'ected — 1.  There  was  no  relevant  charge 
of  forgery,  for,  to  constitute  that  crime,  the  signature  of 
the  party  on  whom  the  forgery  is  alleged  to  be  committed, ' 
must  bo  said  to  be  on  the  doomnent.  That  was  not  the 
case  hero.  I'he  letter  libelled  on  waa  not  a  subscribed 
writing.  2.  There  was  no  relevant  cbarge  of  fraud,  in 
reqwot  there  was  no  statement  of  the  completitHi  of  tho 
crime.  Although  the  money  was  sent  to  the  post^ffice, 
there  was  no  statement  Uiat  the  pand  took  any  st^  to 
get  possession  o£  it.  Bat,  till  the  money  was  denied, 
there  was  liKtu  jmnitenticef  and  the  pand  most  be  held 
to  have  stopped  short  in  the  commisuon  of  tiie  crime 
charged. 

Ymmg  Adv.  D^.  anatoered — ^To  constitute  the  crime 
of  forgery,  it  was  awugh  to  say  that  the  letter  purported 
to  be  the  genuine  writ  of  Muir.  The  case  was  the  same 
as  that  of  a  party  agning  his  own  name,  with  the  falee 
addition  of  ''per  procuration**  of  anotwr. — Maddock, 
2  Rnss.  480. 

Lord  ^ooUum.— Without  committing  myself  to  a  legal  defini. 
tion  of  forgery,  the  general  notion  of  it  is.  tltat  it  is  the  misleail- 
ing  a  person  to  believe  that  to  be  a  genuine  docament  which  in 
not  Bucb.  Here  the  letter  was  passed  off  oa  this  lady  as  tlic 
authorized  letter  of  lier  brother.  That  being  stated,  we  hare  alt 
that  ia  necessary  to  constitute  a  relevant  charge  of  forgery.  I 
do  not  see  that  it  is  necessary  that  the  forgery  should  be  of 
a  signature.  The  tecond  objection  is  altogether  groundless. 
Swindlers  often  fail  in  getting  what  they  want.  The  act  uf 
fraud  was  completed  by  tho  uttering  of  the  letter. 

Lord  Juttiee-Qmeral  and  Lord  Anderton  c<»icarred. 

06jection  repeUed. 
Act.  Young  Adv.  Dep.— Att.  Craufurd.--(WXI.T.) 

20th  May  1853. 
FnsT  Dmsioa. 
Laika,  AdvtKiUorf  v.  Pasx  A  others,  BtsptmdmU. 

Proees«-.Cantiiigcncy— Advocation— Statute  1  k  2  Viet.  r. 
88,  §  33 ;  13  &  14  Viet.  c.  36,  §  33—  7%<  retpondent  in  an  ad- 
vocolion  it  entitled  to  ehoote  the  Lord  Ordinary  b^ore  whom 
the  proceit  thall  be  enrolled ;  but  where  another  proeett,  be- 
tween which  and  the  advocation  there  it  contingency,  it  pending 
before  a  tenior  Lord  Ordinary,  the  advocation  wilt,  on 
pearing  in  the  rati,  be  remitted  to  the  tenior  Lord  Ordinary. 

This  was  an  advocation  enrolled  this  day  before  Lord 
Cnrriehill.  An  action  of  count  and  reckoning,  between 
the  same  parties,  was  also  this  day  enrolled  before  Lord 
Cowan,  Lord  Cnrriehill's  seiuor  on  the  bench. 

Lord  Cnrriehill  reported  the  ease  verbally  for  instruc- 
tions as  to  the  proper  mode  of  procedure.  By  1  <fe  2 
Vict.  c.  86,  §  33,  and  act  of  sedeiiint  24th  Dec.  18S8,  § 
0,  it  is  provided,  that  in  case  of  enrolment,  before  difierent 
Lords  Ordinary,  of  two  processes  between  which  ihcro 
is  contiogeooy,  the  process  before  the  junior  shall  be 
remitted  to  the  senior  Lord  Ordinary.  Here  there  was 
such  contingency  as  to  render  it  proper  to  remit  the  ad 
vocation  to  Lord  Cowan's  roll;  but  the  question  arosi;, 
whether  such  a  course  was  not  barred  by  13  &  14  Vict 
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c.  36,  §  33,  which  provides,  that  in  cases  of  advocation, 
the  respondent  shall  select  the  Lord  Ordinary. 

Zord  Prcn'dlmf.— I  do  not  thiok  that  §  88  of  the  late  act  nin- 
teriaUy  aSecta  tbls  case.  The  object  of  that  rection  vas,  in  an 
adrocatlon,  to  give  a  certain  power  to  the  rcBpondent,  but  uo 
preater  power  tban  Is  given  in  eve^  other  case  to  the  puniuer. 
This  is  quite  apart  from  the  matter  of  contingency,  which  rc- 
maiDt  UDtoncbed.  It  deab  merely  with  the  right  to  enrol, 
and,  tberurore.  I  do  not  think  §  38  raises  any  embarrassment. 

Lord  Ivory. — I  am  of  tbo  itame  opinion.  The  late  act  deals 
with  the  right  to  enrol,  and,  the  enrolme.nt  having  been  made, 
tbo  other  act  comen  into  opeiatton. 

Lord  fuller  ton  concurred. 

The  Lord  Ordinary  pronotmced  the  following  inter- 
locttt<ir: — 

"  In  respect  of  contingency  between  this  caa«e  and  an  action 
of  oonnt  and  reckoning  between  the  same  parties,  standing  in 
this  daj'f  roll  before  Lord  Cowan,  remits  the  present  cause  to 
his  Lonlship,  oft  eonttngtiaiam  of  the  iiUd  action  of  connt  and 
reckon  ing.'^ 

Lord  Or^narjf,  Cartiehill.— ^ef.  Cook ;  Dalmafai^^  ft  Wood, 
W.S.  AgatU^AU.  BaUUe ;  Elder  &  Thomson,  \V.li.  AgetOt  — 
(W.G.T.) 


20^  May  1853. 
FiBsr  DivisiOK. 
Jomr  Cahbbon,  Sutpender,  v.  Jambs  Mackenzie, 

Hetpondent. 

Froceis — Reclsiming  Note--C1erical  Error— Designation^/n 
a  BMspttttioM  of  a  charge  given  at  the  instance  of  Jame»  M., 
tht  note  having  been  paeted,  the  charger  prenented  a  reclaimiHg 
note  bearing  to  be  at  the  inttance  of  John  M. — Ht-ld  that  the 
error  wat  not  Jatal  to  tkg  proceu,  and  iht  tame  allowed  to  be 
corrected* 

PrnoeH— Reclaiming  Days_Bi1l- Chamber— Statute  l-H  ft  14 
Viet.  c.  36,  §  1  \ — An  intertoeulor paeting  a  nolt  of  tiupenuoa, 
WMijf  be  reclaimed  againxt  within /oMtteett  dagu 

ThiB  was  a  note  of  suspension  for  John  Cameron,  of  a 
charge  given  him  at  the  instance  of  "  James  Mackenzie, 
late  innkeeper  at  Orrin  Bridge,  in  the  parish  of  Urray, 
Itoss-shire,  at  present  residing  at  Tenacairn  of  Ferintosh." 

The  Lord  Ordinary,  on  24th  Feb.  1853,  before  an- 
swer, allowed  the  snspender  to  amend  his  note  to  the 
effect  of  offering  consignation,  in  terms  of  1  &  2  Vict. 
t\  86,  §  5;  and  the  amendment  and  consignation  having 
been  made,  his  Lordship,  on  25tb  February,  passed  the 
note;  whereupon  the  charger,  on  dth  March,  presented 
a  reclaming  note  against  the  two  interlocutory  bearing 
to  be  in  name  of  "John  Mackenzie,  late  innkeeper  at 
Orrin  Bridge,"  &e. 

MaekitUoth,  for  suspender,  objected  that  the  reclaim- 
ing note  was  incompetent.  It  might  as  well  have  been 
in  name  of  John  Smith  as  of  Jolin  Mackende;  there 
was  no  such  person  as  John  Mackenzio  in  the  proc^. 
The  error  could  not  be  amended. — Dalgleish  v.  Hamil- 
ton, 6th  July  1753,  M.  41G3;  Beid  v.  I^cr,  16th  Jan. 
1739,  M.  4154  and  11,273;  Macdonald,  21st  Dee. 
17ol,  M.  4162;  Guthrie  v.  Monro,  27th  Feb.  1833; 
Muir  V.  Chambers,  10th  July  1845;  Ramage,  27th 
May  1828;  Jackson,  9th  Dec.  1825;  Craig,  23d  Nov. 
1841;  Milne's  Trustee,  12th  Nov.  1S42;  The  Crown 
V.  Muir,  21st  Dec.  1829,  5  Deaa  &  Anderson. 

Monro  for  charger — ^This  was  a  mere  clerical  error,  and 
might  bo  corrected.  There  could  be  no  doubt  as  to  the 
identity.  Tho  antborities  referred  to  were  all  cases  of 
diligence,  where  the  utmost  ezactoeas  was  required,  and 
did  not  rule  the  case  of  a  mistake  in  a  mere  inudental 
step  of  process,  such  as  a  reclaiming  note. 


Lord  PrttidenL — ^The  question  is  just  whether  tha  name  can 

now  be  corrected.  In  thu  ca»e  of  a  diligence,  no  doubt  Um 
error  would  be  fatal ;  bo,  I  think,  in  a  rauking  and  sale,  ttw 
objection  would  be  good.  The  question  is,  whether  it  is  gaoi 
in  a  reclaiming  note.  It  is  do  donbt  a  very  extnonHui; 
blunder.  A't  the  same  time,  we  have  here  ai^ereocetoa  pai. 
ticnlar  process  of  suspention,  and  it  is  in  that  prooMS  the  n- 
claiming  note  is  presented.  On  the  wlmltt,  I  uink  the  cnor 
may  be  corrected. 

Lord  FuUerton. — The  reclaimer  certunty  is  not  ontiUed  to 
much  leniency  ;  but  etill  I  think  he  may  correct  his 

Lord  Ivory. — I  think  it  is  Imposnble  not  to  diaooTerthit 
there  is  a  clerical  error  on  the  face  of  the  redaimii^  note. 
The  distinction  to  l>e  taken  is  this :— In  thoM  writs  that  Ibrsi 
the  groundsof  diligence,  or  tfaecommoiceouiit  of  a  i«ioe«<n 
which  decree  is  to  follow,  the  name  and  deingnatioa  moM  be 
correct.  If,  In  a  charge,  there  bad  been  such  a  blonder  u  thii, 
the  objection  would  have  been  fatal ;  but  here,  in  the  cbargr, 
Uackeuzie  is  correctly  nuued.  Thu  proceie,  therefore,  is  wtll 
instituted  ;  it  is  only  in  the  course  of  the  procexa  thatitoccon, 
and  I  think  it  may  be  corrected. 

XIackirdosh  further  objected,  that  the  reclaming  note 
was  incompetent  in  respect  it  had  not  been  boxed  witluD 
ten  days.  No  doubt  the  act  of  sederunt  ^4th  Dee. 
1838  allowed  fourteen  days;  but  that  enactment  wu 
overruled  by  13  &  14  Vict.  c.  36,  which,  it  had  bees 
held— (Arnold,  11th  March  1852,  and  2l8t  MaylUu^; 
i4eott&  Allan,  18th  Feb.  1848)— regulated  Bill-Chamber 
processes — and  by  §  11  of  which,  ten  days  only  were  si 
lowed  for  reclaiming,  except  against  iaterlooutors  on  ^ 
merits,  and  decrees  in  absence. 

Lotd  I'reaidenL-'l  do  nut  think  the  provisloii  of  18  A  H 
Tict.  apiiIic-B  to  an  interlocutor  pasting  a  note. 

The  Court  pronounced  the  following  iuterlocutor:— 
"Appoint  this  case  to  be  put  to  the  roll,  allowing  then- 

claimer  to  subtttitute  the  name  of  "  James"  for  tbait  of  **  Joh%' 

erroneously  printed  iu  the  reclaimlug  note." 

Loid Ordinary,  Curriebill.  —Act,  Mackintosh  ;  Mackintaih, 
8.S  C.  AceiU^AlL  Monro ;  A.  F.  Scotland,  6.8.0.  AgaL- 
(W.G.T.1 


21st  May  1853. 
Fnuet  Division. 
John  IIolehouse,  Parsuer,  v.  Robert  Walker, 
Dander. 

IsKiie — Jury  Cxuse — ProlisWe  Cuise — Libel — D.in)ni;es — hti 
action  nf  damaget  for  slander,  the  defender  doet  nut  requirt.i* 
order  to  raine  ihe  pUo  of  probable  caute,  la  take  a  eoMnter 
itsve  on  the  facts  oa  which  hefoundt  such  plea  ;  bathe  wilt  it 
allowed  lo  prove  the  whole  facta  m  hit  record^-^-uiid  if  aa^i^ 
notice  be  given  by  the  statement  on  record,  the  jilam  ee»  it 
raistd  without  a  counter  tune. 

Jury  Ouse— Prore'*— S'Htiire  18  &  14  Viet.  c.  86.  5  58- 
tfXere  «  case  ie  reported  to  the  Inner- Hovee  by  Ike  Lwd  Or- 
dinary, for  adjustment  of  istires,  the  eourme  takm  by  the 
Dioision.  on  such  adjustment  being  made,  it,  not  to  reio»  lii 
case  for  trial  in  the  Inntr-Houte,  but  lo  remit  to  the  I^fd 
Ordinary  to  proceed. 

This  was  on  action  of  damages  for  slander,  in  iriiicfa 
the  pursuer  proposed  six  issues,  of  which  the  1st 
as  follows: — 

1.  Whether,  on  or  al»out  the  24th  day  of  Sovcmbei  1851. 
in  or  near  the  olBco  of  the  Commercial  Bank  of  Scotland  in 
Inver^cordon,  and  in  pitrence  ami  hearing  of  Andrew  HtmrD, 
biii.k  Hgcnt  there,  and  of  Robert  I.iilT  Pcploe.  accotratantlB 
the  ofljce  of  the  said  bunk,  or  of  oito  or  oth<ir  of  them,  tt»e  de- 
fender did  foliielyand  caliimnio'isly  »ay  and  awert  Ibattte 
pursuer  had  forged  his  tlie  defi>ndef')>  name,  ordid  use  or  *^ 
words  of  similar  import  and  effect,  ta.tUu  luw,  iujtirj'.U*  vt- 
mage  of  the  pursuer  ?"         h  i-  V  (^ClOlP 

The  2d,  3d,  4th,  an^  51h  issues,  putNlSusw  lUdKj 
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as  uttered  in  difierent  places,  at  diffiireut  times,  and  to 
difierent  persons.   The  6th  was  as  follows: — 

X  6.  Wiwther,  on  or  abont  the  ^th  day  of  NoTember  18S1 , 
iritbin  or  near  th«  office  of  Che  procnrator-fiiical  for  tbe  eiuiterii 
district  of  Boss-shf  re,  or  within  or  near  tbe  Sheiiff-c-lerk's  offira 
there,  the  defender  di<l,  maliciously  and  without  probably  cause, 
fitlself  state  to  the  said  procnrator-fiRfal.  timt  the  purxuer  had 
forced  his  the  defender's  name,  or  did  ftign  a  false  declaration 
or  Information  to  tliat  effect,  and  did  thus  £ftlse]y  accuse  tiie 
pamter  of  the  crime  of  forgery ;  In  conecqoeuce  of  which  tbe 
pursaer  wrs  required  to  emit,  and  tlid  emit,  a  declaration,  as 
apirty  charged  vith  the  is^d  crime,  to  tbe  loss,  injury,  and 
duniife  of  the  pnrsuer  f 

-DuMges  laid  at  £1000  sterilDg." 

Hie  defender  proposed  the  folloiring  counter  Issnes:^ — 

"  1.  Whether,  on  or  abont  January  1861,  tbe  defeuder  soM 
h  qoojitity  of  oats  to  the  purauer,  and  a  iiale<note,  bearing  that 
ilie  oats  were  to  be  delivered  '  between  this  and  the  mouth  of 
Jiiljf  of  the  present  year,'  was  written  out  by  tbe  piirsiier,  sub- 
WTibed  by  both  parties,  and  delivered  to  the  defender  1 

"  2.  Wbethor  the  pursuer,  baTin^r,  on  or  about  tbe  15tb  Au< 
fwt  1851,  raised  an  action  in  tbe  Sheriff  Court  of  Boss-shire, 
nintlnding  alteruaUrely  either  for  delivery  of  the  raid  oatv, 
or  for  damages  for  breach  of  contract,  produced  In  satd  process 
s  note-book  alleged  to  contain  In  writing  tbe  terms  of  the  said 
coiitnict  of  sale,  and  Iwaring  that  the  oats  were  to  be  delivered 
'ill  tbe  month  of  July  1861,  or  before  the  end  of  July  1851,' 
UkI  <illefl;ed  to  be  subscribed  by  the  defender  J 

"3.  Whether  the  taii  allied  sabncription  of  the  defender 
K  not  liis  genuine  mfrnatme:  and  tbe  defender  had  reasonable 
nKi«e  tor  statin);  that  the  alleged  signature  bad  beeu  forged 
l^r  the  pnrsoer  r' 

The  Lord  Ordinary,  in  respect  the  parties  conld  not 
Aztes  m  tbo  adjustment  of  the  issaes,  reported  the  case 
to  ths  Inner-House  in  terms  of  13  &  H  Vict.  c.  36, 
§  38,  with  the  following — 

"iratr.— The  Lord  Ordinary  is  clearly  of  opinion  that  it  Is 
not  necessary  to  introduce  into  the  lot,  2il,  8d,  4th,  and  6th 
i^Qffi,  the  words  '  maliciously,  and  without  probaMi^  caow?  ;* 
ind  lie  has  declined  to  recommend  any  such  alteration  to  be 
iDBdc  on  the  issues  proponed  bv  the  piirsnor, 

"If  tbe  drfender  is  adviwd  to  take  counter  i^uoF,  with  a 
view  to  proTti  tbo  veri(a%  they  must  bo  Very  different  in  fi>rni 
fmm  tb(»e  suggested  at  the  bar." 

The  pursuer  pleaded — The  facts  put  in  the  1st  and 
iasoes  were  admitted,  and  these  issues  were  therefore 
imnecesaary.  The  defender's  answer  to  the  pursuer's 
<^  was  coQtuned  in  the  3d  issue,  which  raised  the 
4uest!0D  of  "  reasonable  cause."  Bat  no  such  issue  could 
Ik  allowed.  This  was  an  action  of  damages  against  a 
penon  forventing  nuious  promiscuous  charges  of  forgery, 
the  only  answer  to  such  an  action  was  that  of  no 
finSGiiy.   Beasonablo  cause  would  not  do. 

^nd  for  defender — The  defender  does  not  plead  the 
vritm  eonvictt,  but  only  reasonable  and  proper  cause.  As 
tu  the  6th  i^e,  the  defender  requires  no  counter  issue, 
because  that  issue  contains  the  words  "  maliciously,  and 
without  probable  cause,"  But  with  regard  to  the  other 
i.*sue8,  the  defender  requires  to  take  counter  issues,  so  as 
to  be  enabled  to  bring  out  the  facts  on  which  he  main- 
tains that  he  is  entitled  to  plead  the  necessity  of  malice. 
At  any  rate,  if  such  counter  issue  is  not  allowed,  it  must 
^  understood  that  the  defender  can  bring  out  in  evidence 
the  wlule  <nnnunstances  of  his  case. 

t»i  Prtmknt, — If  the  circumstances  proved  at  the  trial 
wiooid  tarn  oat  nnch  as  to  bring  in  tbe  plea  of  probable  cause, 
tiiedefuider  would  be  entitled  to  raise  that  ptea,  and  to  main- 
^  that  the  pnrsuer  must  low  his  case,  becaura  it  does  not 
"*|<M  m  to  tM  proper  inue  of  malice.  He  could  go  into  the 
wholt  tela  BaoMiary  for  bis  di^nce  wttbont  a  connter  issue, 
I^^KttM  h«  bad  them  ^1  on  recon).  If  tbey  were  not  on 
■nwnt,  or oooM  he  could  not  jtroyc  them ;  but  that  would  be 


on  another  ground — vii.  the  want  of  tnffident  notice  to  the 
ptiraner.  I  do  not  go  into  tbe  question,  whether  there  is  here 
a  statement  on  record  sufficient  to  admit  the  defender's  plea ; 
but  undonbtedly  the  defender  can  go  into  all  the  facts  on  hie 
record,  and  shew  that  the  character  of  the  case  is  such  as  to 
admit  the  plea,  that  there  most  be  malice  and  want  of  probable 
ranm.  After  the  evidence  Is  concluded,  it  will  be  for  the  Judge 
to  direct  the  jnry  whether  the  pursuer  has  proved  his  case,  or 
whether  the  defender  has  made  good  his  defence  of  reasonable 
cauxe.  The  counter  issues  are  therefore  unnecessary.  We 
shall,  therefore,  Etiike  out  the  pnrsner's  5th  issue,  for  which 
there  is  no  fouodatiou  on  record,  and  remit  to  the  Lord  Ordi- 
nary to  proceed. 

'  Skand — That  is  not  the  course  adopted  in  the  Second 
Division.  In  that  Division,  when  a  case  is  reported  for 
adjustment  of  iasues,  and  an  adjustment  is  made  accord- 
ingly, it  is  not  remitted  to  the  Lord  Ordinary,  but  re- 
tained in  the  Inner-Honsc  for  trial. 

Lo''d  Praident, — I  am  quite  aware  of  that,  but  we  are  not 
tnrllned  to  follow  the  rule  of  the  Second  Division.  In  our 
opinion,  such  a  course  might  frequently  give  a  defender,  choos- 
ing to  object  to  an  issue  in  tbe  Uuter-Honae,  an  undue  advan- 
tage in  obtaining  delay.  And,  besides,  to  do  otherwise  than 
an  we  propose,  would  be  to  nullify  the  provisions  of  the  Statute 
in  regard  to  the  trial  of  oases  by  the  Lords  Ordinary. 

The  Court  pronounced  the  following  interlooator: — 

"  Disallows  the  oountor  issues,  and  approve  of  the  pursuer's 
ixsues,  with  tbe  i-xception  of  the  Issue  unmhefed  6,  which  tbey 
disallow  ;  and  remit  back  to  the  Lord  Ordinary." 

Lord  Ordinary,  Anderson. — Ael.  Fraser ;  John  (lalletlr, 
B.ij.C.  Awit.—Alt.  libaad  ;  L.  Mackintosh,  B.8.C.  Agtia.—L 
CV*.— (W.Q.T.J 


21ie  May  1853. 
Saooss  DivisiCHi, 
JoHV  Laixo  &  Sons,  Pursuers,  v.  Alexasdse  Ha  in, 
Defemler. 

Siile— Auction— Implied  Agreemetii — Tht  d^tndtr  purehaBed 
three  horwet  from  ike  puntur  at  a  pmblie  auclion,/or  ready 
nttmey.  7%e  Aorset  utere  tufftred  to  remam  in  the  poswssiun 
of  the  teller,  who,  on  the  dejender'e  fiilm  to  pop  the  prictt 
itotd  one  of  them  the  third  duy  ajter  the  late,  and  the  other  taw 
Home  daya  afferwardi,  at  a  lower  price  than  the  defender  had 
oyreed  to  }>ay.  In  an  aclion  at  the  teller's  intlanee  ayainst 
the  oriyinal  purchaser,  to  recover  the  difference  of  price,  loyg' 
ther  with  commiiition,  ^c— Held  that  the  puriuer  was  entilltd 
to  recover. 

This  was  an  action  before  the  Sheriff  of  Perthshire  to 
recover  payment  of  XI 1 : 14: 3,  being  the  balance  of  au 
account  for  horses  sold, by  the  pursuers  to  the  defender. 

The  ptu^uers  were  horse-dealers  in  Edinburgh,  ard 
held  an  auction  of  horses  every  Wednesday.  On  Wed- 
nesday the  24th  of  Jnly  1850,  the  defender  purchued 
three  horses — a  bay-mare  at  X7,  a  grey  gelding;  at  £17, 
and  a  roan  gelding  at  X31 : 10s.  It  was  admitted  that 
the  sale  was  for  ready  money. 

The  horses  wero  allowed  to  remain  in  the  possession  of 
the  esposera.  The  defender  not  having  offered  to  pay  the 
price,  the  pursuers,  on  the  Friday  following  the  auction, 
sold  tho  roan  gelding  by  private  bargain,  for  the  prico 
which  the  defender  had  agreed  to  pay.  Some  days  after- 
wards they  sold  the  other  two  horses  by  auction — the 
grey  gelding  at  X14,  and  the  bay  marc  atX3:  Ids.  Tho 
object  of  the  present  action  was  to  recover  the  difference 
between  these  prices  and  those  which  the  defender  agreed 
to  pay,  besides  charges  for  keep,  and  conomission. 

In  his  first  statement  of  f't^|fi||'|b^<@^(?yeTO 
that  ho —  y        y  ^ 

"was  not  prepared  on  the  moment  to  pny  for  and  remove 
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the  animals,  and  bad  to  write  and  make  amuigemeiit  with 
his  agent  la  Cupar-Fife  for  the  money  to  settle  the  price. 
The  pursuers  were  periectlj  aware  of  tbts,  and  thejr  asked 
and  .obtained  the  defender's  address  in  Edinburgh,  and  he 
eaTe  tiiem  a  reference  there  to  a  respectable  iadividual,  and 
It  was  tberenpon  airaoged  thai  the  defender  was  to  paj  for 
and  remove  the  animals  on  the  ftollowlDg  Tuesday." 

It  waa  aTerred  by  the  pursuers  that  articles  of  roup 
were  hung  up  openly  at  their  place  of  sale^  odd  of  which 
was  in  the  foUowiug  terms — 

"  4.  A  deposit  of  20  per  cent,  to  he  paid  on  each  lot  at  the 
time  of  purchase,  If  demanded,  and  the  remainder  before  dtt- 
lirerr;  but  should  the  purchase-money  not  be  made  good 
within  24  hours,  the  deposit  to  be  fbrfelted,  and  the  disposer 
at  liberty  to  resell  the  lot  or  lots,  either  privately  or  by  auction, 
with  or  without  giving  notice  to  the  purchaser,  who  will  be 
debtor  to  the  disposer  for  any  difference  or  loss  which  may 
arise  out  of  the  Roo-fulfllment  of  the  bargain,  locluding  com- 
misrion  on  the  resale,  keep,  and  all  other  charges." 

A  proof  haring  been  led,  Ute  Sheriff-sabstitnte  (Bar- 
clay) pronotmced  the  following  interlocutor: — 

**  Tinds  as  matter  of  fact—Firttj  That  the  defender  did  pur- 
chase from  the  pursuers  tiie  three  horses  mentioned  In  the  ac- 
count libelled  on,  at  the  price  therein  set  down,  and  that  at  a 
paUic  sale.  Seeond,  That  It  Is  not  proved  that  the  special  articles 
of  sale  under  which  the  present  claim  and  action  is  founded, 
were  seen  or  known  l>y  the  defender  at  the  time  <tf  sale,  or 
were  read  before  tlie  oommenoement  thereof  or  otherwise 
publicly  exhibited,  bo  as  to  form  the  conditions  of  the  contract 
•of  sale  between  the  pursuers  as  exposers,  and  the  defender  as 
a  purchaser  thereat.  Third,  That  the  pursuers  resold  the  said 
three  horses,  one  by  private  bargain,  and  the  remaining  two 
by  public  sale,  and  that  without  consent  of,  or  notice  to  the 
defender,  and  without  warrant  of  Court  Applying  the  law 
to  tliese  findings  of  foot — Finds  that  the  pursuers  cannot  le- 
coTer  the  difference  of  price  between  the  ulp  and  the  resale 
of  the  horses,  nor  the  other  items  of  charge  stated  in  the  ac- 
count ned  for;  therefore  repels  the  pursuers'  pleas  in  law  • 
asBoiMes  the  defender  from  the  oonclosiooa  ot  the  action  ;  finds 
him  entitled  to  expenses. 

"  i^oto  — In  sales  of  vendoe,  tlie  artlolet  ttf  roup  publicly 
read,  or  openly  exhibited,  form  the  basis  <d  cmtrict  between 
the  sellers  and  the  purchasers.  But  in  the  present  case  there 
is  a  signal  failore  of  proof  of  any  publication  whatever  of  the 
articles  founded  on  by  the  pursuers.  Id  practice,  it  is  usual  to 
stipulate,  that  in  case  of  follure  In  implement  on  the  part  of 
Che  highest  offerer,  the  purchase  may  be  devolved  on  the  next 
oflforer,  or  the  snljeot  may  be  re-exposed,  and  the  first  offerer 
held  liable  hi  any  defltnency  of  price;  but  the  Sheriff  subsii- 
tnte  entertains  doubts  as  to  the  legality  of  any  stipulation 
which  would  entitle  the  exposer  to  resell  by  private  bargain, 
which  would  be  attended  with  Uie  utmost  rislL  of  abuse." 

On  appeal,  the  Sheriff  (CrauAird)  pronounced  the  fol- 
lowing interhKmtor: — 

**Becab  the  Interlocutor  complained  of:  Finds  that  the 
defender  purchased  the  three  horses,  nt  the  prices  alleged  by 
the  purBuers,  at  a  public  auction,  but  did  not  pay  for  them,  or 
offer  payment  for  them  at  the  time,  or  during  the  next  three 
days :  Finds  it  not  proved  that  the  sale  was  on  credit,  or  that 
the  arrangement  allied  in  article  1st  of  the  defender's  state, 
taent  of  bets  was  entered  into :  Hods  that  the  defender  was 
Informed  at  (he  sale  that  payment  was  required,  and  that  an 
offer  of  security  was  not  sufficient,  but  that  nevertheless  the 
defender  did  not  offer  payment :  Finds  that  the  horves  were, 
after  a  reasonable  delay,  resold  by  the  pursuers,  and  the  prices 
obtained  are  dnlv  credited  in  the  account  produced :  There* 
fore  finds.  In  point  of  law,  that  the  defender  baviUK  purchased 
and  felled  to  pay  Ibr  the  said  hones  after  reasonable  ftelay,  is 
liable  to  the  pursuers  In  the  difference  between  the  prices  he 

Earcbased  at  and  the  prices  subsequently  obtained*  and  for  the 
eep  of  the  horses  during  the  interval  between  tho  sale  and 
resale,  and  the  expense  of  the  resale,  and  decerns  accordingly : 
Finds  the  defender  liable  in  expenses." 

In  an  advocation,  the  ease  was  reported  by  the  Lord 
Ordinary  without  a  judgment,  in  terms  of  the  recent 
ijovat  of  Sesuon  Act. 


Maehnme  for  adToeator — ^The  Sheriff's  &i&igi  ia 
point  of  fiut  are  Dot  diqnited.  His  jud^nent  don  not 
proceed  on  any  specialty  contained  in  the  artieks  of  mp. 
The  case  must  therefore  be  conrndered  without  nferam 
to  the  articles.  Now,  there  is  no  authority  fot  tbe 
propontion,  that  a  seller,  on  ftulure  by  the  purchaser  t<i 
pay  for  and  remove  the  goods,  is  entitled  not  nicrelj  to 
cancel  the  contract,  but  to  sell  at  his  own  hand,  and  to 
claim  the  difference  of  price,  and  commisdon.  -  The  re- 
verse is  the  rule  of  the  law  of  England,  the  civil  law,  and 
OUT  own.  Id  Martindale  v.  Smith,  1  Ad.  <fe  Ellii  Nev 
Q.  B.  B.  389,  Lord  Dcnman  expressly  lays  it  down,  Hat 
mere  delay  to  pay  the  price  does  not  entitle  the  edkr  It 
cuicel  the  eontraet — See  also  Bell  on  Sale,  and  tiie  cue 
of  Greaves  v.  AdiUD,  Campbell's  Reports,  vol.  iU.  p.  421 
No  doubt  if  you  make  a  special  contract  the  arUdei 
of  roup,  that  is  altogether  another  matter.  Bat,  iiitb- 
out  such  a  specialty,  it  is  surely  gmng  too  far  to  boU 
the  seller  entitled  to  cancel  the  sale,  and  then  pursue  fer 
the  dttiference  of  price,  and  for  commisaon. 

Logatif  for  respondent,  was  not  called  on. 

Lord  Jualia-CUrk  —The  Court  do  not  entertain  any  dooU 
in  this  case.  I  am  for  adhering  to  Uie  Sheriff's  int^ocow 
nn^aUr,  Even  if  that  jnt^ment  had  proceeded  on  tU 
articles  of  roup,  which  it  does  not,  I  cannot  hold  that  tbe  d«- 
fender  was  entitled  to  go  into  a  public  aucUon,  and  to  reouii 
in  ignorance  of  the  rules  of  It  by  neglecting  to  inqulra  Bai 
Idonot  pnt  the  case  on  that  ground.  Igoon  thesamegtoniid 
a«  Sheriff  Graufurd.  Indeed,  the  defender's  conduct  coma 
very  near  to  a  case  of  falsehood,  fraud,  and  wilful  impodtioo. 
This  party  comes  to  the  auction,  where  sales  take  place  iir 
ready  money,  without  having  a  sixpence  in  his  poMesrion.u' 
so  imposes  on  the  auctioneer. 

LordCoddmm  —1  think  Messrs.  Laiog  acted  moot  jodidi^ 
even  for  the  defender's  own  Interest,  and  that  what  the;« 
woa  In  law  quite  right. 

I^rd  Wood— I  am  quite  satisfied  with  the  Interlocutarcf  Ai 
SbL-riff  Ifithod  proceeded  on  the  articles  of  roup,  I  do  art 
think  it  would  have  been  incumbent  on  the  pnrsuen  to  Uii( 
direct  evidence  to  ^ew  that  they  had  been  commoolcslol  i* 
the  defender.  Parties  going  to  a  public  auction  must  be  p»- 
Bumed  to  have  made  themselves  acquainted  with  the  coixfi- 
tious  of  the  sale. 

Remit  nrnfUciier. 
Act.  Logan;  Alex.  J.  Kapler,  W.S.  AgtM,^AlL'itmAMit\ 
John  Boss,  8.&C.  Agaa.—l.  C7Jent.— (F.1L) 


21«j  May  1853. 
ViBBX  Divisioir. 
MAonriBATES  OF  Haviltoh,  Btdaimen,v.  Habt*! 
Tbustebs,  BeBp«ndattM. 
Process — Redaiming  Note—  Tie  ;>rp;icr  prmeHtt  a  W  *ff^ 
tktfuU  reetfd  to  the  ndtmimi/  molt,  imi  th*  ommMH  l»  f"* 
thi  wkolt  nsisums  do»$  not  remdtr  Ike  rtelaimtag  aete  m«» 

The  respondent  objected  to  the  competency  of 
reclaiming  note,  in  respect  ^  fall  copies  bad  not  Iw 
served  on  him.  There  was  no  print  of  the  smuwaa 
No  doubt  the  condescendence  which  forms  part  of  ^ 
sammons  need  not  be  printed,  but  it  had  never  Im* 
hel  1  that  the  whole  summons  could  be  omitted — 6 
IV.  c.  120,  %  18  :  SrDonald  v.  Taylor,  10th  Fetn«7 
1844;  WaddeU  tf  Cuoingham,  14th  Novemb«rl860. 

The  roohumer  anamr^ — There  was  no  ahriitf*  »^ 
cessity  for  pnnting  the  whole  record.    If  ii 

November  1833. 
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lerH  i'nndnU^The  proper  practice  cntainlj  Ii  to  wrre  aix 
full  oqdcf  of  the  recurd,  bot  the  neglect  to  do  lo  can  hardly  be 
beM  an  onfMfam  £Mal  to  the  competew^  of  the  reohuming  note. 

Objection  repeUed. 
Ad.  Penney;  Wothertpoon  &  Mack,  S.S.C.  Agentt.~A^' 
Ilonro  j  Fttguion&  Stuart,  8.S.C.  .^^aito.— (W.G.T.) 


25th  May  1853. 
FiMT  DmnoN. 

SuJou  DiOK 'Laudbr,  Pursuer,  v.  Jambb  Orb  and 
others,  D^mden. 

Ulwif— -Allotree — Scrip,  Regittrition  of — Sale — An  original 
iBollee  of  dares  tit  a  railway  teheme,  told  the  tcrip  iuned 
Jitrthm.  After  the  act  incorporating  the  company  had  been 
fuud,  repeated  moHeea  were  made  eatling  on  the  $eripholdera 
(0  ycT  their  aertp  rtgi$Ured,  mder  certification  that,  on  failure, 
lit  ihmt  wmild  regiUered  m  the  nawtei  of  the  original 
■JbUstt.  The  vendeet  re/Meed  to  regiiter  their  scrip  on  the 
fmad  that  were  diuati^Ud  with  the  management  of  the 
empany't  affiiirn,  and  did  not  with  to  incHr  risk.  The  tharea 
were  regittered  in  the  name  of  tie  vendor,  the  tcriphalilera 
prottMting  againat  the  eompany't  right  so  lo  deal  with  them. 
Tkt  eomeem  having  been  dissolved  by  act  of  parliament,  be- 
Jbre  awy  call  had  been  made,  or  any  step  taken  for  the  fornta- 
tiimof  Ute  railway,  a  question  arose  between  t&e  registered 
tendor  and  the  tuwegistered  vendees,  as  to  their  renpactioe 
fiflkit  of  parti^patym,  i»  the  ttatutwy  dittrAmtion  of  the  com- 
f^i  finds,  which  am^sted  exebuivebf  of  the  original  de- 
fmtsf  £2  per  share,  mtnus  the  expenses  incurred — Held. 
'W  (4s  unregistered  venires  having  paid  the  price  of  the 
were  entitled  to  the  proportion  of  the  compan^a  funds 
^Ofending  to  the  shares. 

^  was  a  declarator  for  the  purpose  of  tr^g  the 
{oe^oo,  whedier  the  poraner  or  the  de&nders  were  en- 
itled  to  share  in  the  statutory  distribution  of  tiie  Amds 
idmgug  to  the  Lothian  Central  Bailway  Oom- 
ny,  which  had  been  diaaolved  by  act  of  parliament. 
The  ptuBoer  was  an  original  allottee  of  shares  of  the 
QiDpany,  and  transferee  of  <rther  Bhares  whieh  had  been 
^stcred. 

Prior  to  the  act  by  which  the  company  was  incorpo- 
iki,  the  defenders  had  purchased  and  paid  for  certain 
ure9  belonging  to  the  pursuer.  But  on  their  reftjsal 
'  register  their  scrip,  the  *pursuer  was  entered  in  the 
'mpaay's  statutonr  register  as  the  owner  of  the  shares. 

Ihe  funds  for  custribation  were  the  deposits  of  £2 
!r  share,  which  had  been  reduced  to  £1 :  IDs.  by  the 
tpenses  incurred. 

The  question  thus  was,  whether  the  restored  vendor 
the  unregistered  vendees  were  enUwd  to  partid- 
ite  in  the  distribi^n  of  the  funds.  The  snmmons 
neladed  for  declarator,  that  the  pursuer,  as  registered 
ruer,  was  alone  entitled  to  such  participation. 
The  material  circumstances  will  be  found  fully  stated 
the  Lord  Ordinary's  interlocutor. 
The  pursuer  pleaded — 1.  That,  as  registered  holder, 
■  had  the  only  good  title  to  the  proceeds  of  the  shares, 
to  any  benefit  ariung  under  the  winding  up.  )£. 
bat  the  defenders,  so  far  as  holding  scrip-certiJBcates 
r  shuef,  were  barred  Irom  claiming  any  benefit  under 
em,  from  having  fiiiled  to  renter  themadves  as 
arehfdden'iii  terms  of  law,  and  in  oomnliance  with  the 
mpan/s  intimation  —  e^edally  as  they  wilfully  re- 
liiic^  firom  r^^stering,  in  order  to  avoid  ri<dc  or 
'Pona^tj  as  partners,  and  thereby  left  the  pursuer 
I  the  otbpi  Settees  to  bear  the  liability.    3.  That, 


in  the  circumstances,  and  under  the  proceedings  that 
have  taken  place,  the  pursuer  and  his  cedents  were  ex- 
clusively entitled  to  the  benefit  arising  from  the  shares, 
and  decree  ought  to  be  pronounced  accordingly. 

The  defenders  pleaded,  inier  o/w  —  4.  That  the 
pursuer  was,  in  the  clrcimistances,  Uable  to  all  excep- 
tions pleadable  agiunst  the  oompajiy  and  its  directors, 
and  against  those  through  or  from  whom  he  allies  to 
have  acquired  the  shares,  and  by  none  of  whom  this 
action  could  be  mtuntained.  5.  At  all  events,  the  pur- 
suer, whether  suing  for  himself  or  others,  was  not  en- 
titled to  obtain  decree  as  libelled  ; — more  particularly, 
he  was  not  entitled  to  payment  of  the  balance  of  the 
deposit-money,  which  ought  to  bo  held  to  belong  to  the 
defenders. 

The  Lord  Ordinary,  on  3d  Maroh  1862,  pronounced 
the  following  interlocutor: — 

"  finds,  1st,  That  the  company  called  the  East  Lotbf an 
Centtal  Railway  Compauy  baring  been  projected  abont  tbe 
end  of  the  year  1846,  the  purmer  was  an  original  allottee  of 
curtain  sharee  therein,  and  that  a  deposit  of  £2  was  paid  on 
each  ebare  of  the  concern.  2d,  Finds  that,  in  Jaunary  1847, 
scrip-certiScates  applicable  to  tbe  respective  Hhorea  were  issued, 
which  certificatee  pawed  from  hand  to  hand,  and  the  defendera 
became  hdderB  at  said  acrip.eerti&Gate8  to  the  nnmbur  oi 429A, 
some  portion  of  which  formed  port  of  tbe  aharefl  whereof  the 
pursuer  was  allottee,  and,  in  virtoe  of  the  said  certifloaten,  tlie 
defenders  Iwcame  entitled,  in  the  event  of  the  act  being  poBsed, 
to  be  registered  as  owners  of  tbe  shares  to  which  the  said  cer- 
tificates  applied.  3d,  Finds  that  the  act  liuving  passed  on  the 
9th  July  1847,  the  first  ordinary  statutory  meeting  was  held 
oa  the  ^th  September  of  that  year,  and  was  attended  both 
by  oertiUn  original  allottcos,  or,  as  tbey  were  termed,  share- 
holders, and  by  certain  flcrii^olden>,  iadnding  among  them 
the  present  defenders ;  and  tinds  that  at  this  meeting  a  motion 
was  made  for  cootiouing  the  directors  named  in  tbe  statute 
for  another  year,  which  motion  was  met  by  au  amendment, 
moved  by  the  defender  Ur.  Peter  Drew,  that  cert^o  other 
directon  should  be  elected,  wheieapon  the  meeting  adJoumHi. 
4th,  Finds  that  tbe  adjommed  meeting  took  place  on  the  14tb 
October  1847,  when  an  objection  was  taken  to  the  right  of 
scriphoidere  to  vote,  and  the  amendment  proposed  by  tlie 
defender  Drew  was  withdrawn,  the  cliairman  having,  as  ap- 
pears by  a  writing  of  ttiat  date,  agreed,  that  in  the  event  of  the 
directors  being  re-elected,  four  of  them  should  retire  ftom  oflice 
previons  to  tbe  first  of  January  1848,  eo  as  to  admit  of  the  elec- 
tion of  fonr  gentlemen  to  be  named  by  tbe  defender.  6th, 
Finds  that  in  the  month  of  December  1847,  the  directors  of 
the  company  appointed  intimation  to  be  mode  to  the  scrip- 
holders  to  scud  in  their  scrip  for  registration, — which  notice 
was  accordiiigly  given ;  and  finds  that  the  defenders  presented 
twenty  scrip'Certi6cates  each  for  the  purpose  of  re^stration, 
but  did  not  transmit  their  other  certificates,  or  demand  regis- 
tration tbereon  at  that  time,  and  that  the  reason  assigned  lur 
not  making  such  requisition  is,  that  the  arrangement  Cor  the 
change  in  the  directiun  was  not  carried  through,  and  that  tbey 
had  nut  confidence  in  tbe  directors,  who  probably  might  make 
volls  and  proceed  with  the  formation  of  tiie  railway,  which  tlie 
defenders  did  not  consider  expedient ;  and  although  intima- 
tion was  made  to  the  scripholders  ttiot  no  call  was  contem- 
plated, and  that  the  wotks  of  the  railway  were  not  to  be  pro- 
ceeded with  for  one  year  at  least,  yet  Lbat  they  did  not  feel 
assured  that  unnecessary  risk  might  nut  be  incurred,  bth. 
Finds  that  at  a  meeting  of  the  directors,  held  on  tbe  lltb  ot* 
February  1848,  a  notice  was  directed  to  be  made,  that  unless 
the  scrip-certibcates  were  sent  in  for  regisbation  on  or  before 
the  26th  of  that  mouth,  the  names  of  tbe  original  allottees 
would  be  catered  on  tbe  r^biter  as  shareholders,  in  respect 
that  it  was  necessary  that  the  register  should  be  completed 
before  tbe  second  statutory  meeting  to  be  held  on  tbe  29tb ; 
and  finds  that  such  notice  was  given  accordingly.  7ih,  Finds 
that  at  the  said  second  statutory  meeting,  tbe  seal  was  affixed 
to  tbe  register  of  shareholders,  and  that  tbe  sfaaras  for  which 
the  defeoders  held  scrip-certificates,  which  th^y  had  not  trans- 
mitted for  r^istration,  were  registered  in  the  names  of~thv 
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oriffioal  allottees,  and  that  withont  any  ipeclBl  demand  befnjc 
made  hj  the  s^d  allottees  for  such  refdttrattoo ;  bat  findnthnt 
thii  atsaliofc  of  tb«  register  was  protested  agaiofit  by  the  defen- 

-  dt>r,  the  Mid  Peter  Drew,  fintt  on  the  groand  that  certain  wrip 
Ment  in  for  registraiion  had  been  refnsud,  and  aim  bccantia 
there  was  no  power  by  the  act  of  parliameut  to  exclude  tlic 
■crip  at  any  time  offered  for  rcyistration,  or  to  forfeit  the  same, 
or  register  it  in  the  □nine  of  the  original  allottees  against  thu 
will  of  the  scripholder.  Sth,  Finds  that  at  the  said  meeting 
the  said  defender  moTed  that  four  genileiuen  idiOQid  be  elected 
as  directors  to  fill  np  the  ntcanides  which  bad  occurred  on  the 
IttofJaoaary;  towhicb{twaspTopoeedasanamendment,tbat 
'  tfae  six  gentlemen  at  present  composing  the  direction  are 
snffidant  to  condact  the  affairs  of  the  company,  and  that  uo 
other  be  added  to  tbe  board,'  which  amendment  was  carried  ; 

■  and  finds  that  no  notke  had  been  giTen,  as  directed  by  the 
86th  soction  of  the  Companies  Clanaea  Oonaolldation  Act,  8 
Vict.  c.  17,  which  waa  declared  to  be  held  incorponted  in  the 
special  act  of  the  company,  that  snch  redncUon  In  the  num- 
ber of  directors  was  to  be  made.  9f4,  Finds  that  at  the  gene- 
ral  meeting  of  the  80th  of  AnguBt  1848,  the  seal  was  again 
affixed  to  the  register,  under  protest  by  the  defender  Mr.  Drew, 
an4  another  division  took  place  with  respect  to  the  filling  up 
of  two  vacancies  in  the  direction.  10th,  Finds  that  no  call  wen 
ever  made  on  the  shareholden,  and  that  beyond  the  orif^nali 
deposit  of  £2  per  ehare,  no  snm  was  paid  by  tbe  riiarefaolders 
in  respect  of  their  said  shares ;  and  finds  that  no  property  was 
acquired  for  the  formation  of  the  line,  no  ground  was  brokt!>n 
or  work  done  in  respect  of  the  said  formation,  and  that  it  wna 
fonnd  expedient  to  abandon  tbe  nndertaking.  llfA,  Finds 
that  at  a  special  general  meeting  held  on  tbe  18th  of  December 
1848,  called  tot  the  pnrpoee  of  eonddering  a  draft  tdtl  for  tbe 
dimohition  of  tbe  company,  is  was  moved  by  tbe  said  defender 
that  the  suripholders  should  be  allowed  to  take  a  part  In  tbe 
proeeedingB ;  whiob  motion  was  negatived,  aa  was  also  an 
amendment  afterwards  proposed  by  him,  to  the  effect  that  the 
KTipbolderB  shoidd  have  a  share  in  the  distribution  of  the 
fond*.  1  ilk.  Finds  tliat  an  act  authorizing  the  dissolution  of 
the  oompany  waa  paned  on  the  12th  of  Ju^  1849,  and  that  the 
rights  both  of  shwebolden  and  Bcriphddera  are  thereby  re- 
served entire,  and  thedirectofs  are  required,  in  the  event  of 
any  dispute  arieiog  with  respect  to  any  share  or  itbares,  to  pfiy 
the  amount  into  a  chartered  bank.  18(A,  Finds  that  tbe  ob- 
ject of  the  present  action  is  to  have  it  found  and  declared  that 
the  pursuer,  as  the  sole  registered  owner  of  certain  shares,  either 
OS  oiiginal  allottee  w  as  transferee  br  re^^red  iharebolders, 
at  the  term  of  fcraoiferunce,  and  which  are  Bumbered  in  re- 
spect of  the  same  Dumber  of  original  shares  specified  In  the 
ocrip-certi&cates,  of  some  of  which  the  defendtrrs  are  holders, 
is  the  sole  true  owner  thereof,  and  that  the  d^enden  are  not 
entitled  to  any  portion  of  the  money  effeiring  to  the  raid 
ehama,  and  arising  from  the  said  ori^nal  depMit  of  £2  per 
■hare,  of  which  there  remaina  over,  after  defraying  all  ntpen- 
aea,  the  sum  of  £1  : 10s.  per  idiare.  14M.  Fintte  it  not  allf^ 
by  the  pursuer  that  any  of  the  shares  held  by  him  as  original 
allottee,  or  afterwards  acquired  by  him,  were  so  lield  or  ac- 
quired, either  by  himself  or  bis  authors,  in  ignorance  of  the  scrip 
appertaining  thereto  being  held  by  the  defenders,  and  that  the 
case  must  be  determined,  in  point  of  law,  on  the  footing  of  bid 
being  reg^ntarad  owner,  or  tbe  transferee  of  registered  ownerv, 
of  ihares  the  scrip  whereof  he  or  his  aatbors  knew  had  been 
transferred  for  a  price  paid,  either  to  himself  or  to  his  anthorx, 
prior  to  his  or  tJieir  names  being  put  u[k>d  the  said  register,  and 
that  he  pleads  in  point  of  law,  in  respect  of  the  said  regiHtra- 
tton,  and  legal  responsibilities  thereby  attaching  to  the  regl^^- 
tered  owoer  or  owners,  and  in  respect  of  the  dreumstanctrs  in 
wbldi  tbe  dafendenol^actedto  tbe  registration  tbdr  namcf, 
that  he  Is  entitled  to  tbe  money  remaining  over  efidring  to 
the  said  shares,  and  that  the  defenders,  in  ooDKqoence  of  their 
conduct,  have  forfeited  their  right  thereto.  But  Jattlv,  finds 
in  point  of  law,  that  the  said  plea  i>  nut  well  fonnded  ;  that 
uothiiig  waa  done  by  tbe  defenders  whereby  they  forfeited  their 
right  to  tbe  residue  of  tbe  depodt  on  the  abMVS  efieirlng  to 
the  Knip-oertifloates  held  by  them;  and  thatitwould  bein- 
condstent  with  equity  and  justice  to  ludd  that  tbe  parsner,  or 
those  in  whose  right  he  aaawts  himself  to  be  as  rej^tered 
owner,  and  who  have  already  received  the  price  of  their  shan-s 
from  the  scripholders,  should  also  draw  the  sums  of  deposit 
'efburlng  to  those  shares  In  the  concern  which  is  now  aban- 
doned;  and  therefore  susUinstbe  defences,  assoildea  the  de- 
fenders, and  decerns :  Finds  the  partner  liable  in  ezpensci. 


*'  Xofe. — I .  Where  a  scripholder  of  shares  in  a  ruin;  com. 
pRny  ne^rlects  or  reftases  to  ref^ster  lili  shares,  it  becomet  ti. 
solately  n^cesxtry,  in  order  to  carry  on  tbe  concern  ud  to 
impose  calls,  to  place  on  the  register  the  name  of  the  o^iul 
allottee  who  bad  sisned  the  parilamenlaiy  contntct,  ud  ii 
thus  primarily  liable  in  the  consequence*.  As  sorip-eert}- 
cates  are  taken  in  favour  of  the  l>earer,  and  pan  bom  hud  t« 
hand  like  bank-notes,  there  are  no  means  of  ascertaiDii^ab 
may  happen  to  he  possessed  of  them  at  any  partiedtrliw, 
even  if  the  holders  could  hs  compelled,  as  in  a  qoeitiop  vitt 
the  seller  of  the  shares,  to  have  these  shares  entered  io  Ui 
rpgisteria  their  own  names.  In  thecaseof  Jacksonr-Oodq 
nth  March  1841,  2  B^way  Oases,  p.  868, ^t  appean  to  bin 
been  held  that  the  vendor  of  scrip  has  no  Buchrened;spti4 
the  bolder.  It  was  there  obeered  by  tbe  Idaater  of  th«  Bs^ 
that  the  sale  of  snch  certificates  is  not  properly  a  pttrebn  il 
shares  as  in  an  existing  concern.  He  says,  p.  878—'  Tbe  vbok 
amument,  as  I  collect  it,  is  really  this :  That  haring  |>» 
Beesed  himself  of  this  certificate,  he  must  be  understood  trj  In 
to  have  taken  with  it  an  obllgaHon  to  do  all  those  Map  bj 
which  he  may  constitute  himself  a  proprietor,  by  whidi  U 
Rhall  be  bound  to  indemnify  the  party  from  whom  ha  tttan^ 
the  certificate,  from  all  farmer  liabilities,  and  aho  from  put 
liabilities.  Mow,  then,  I  come  to  the  real  question :  Vbetk, 
upon  a  traniactiou  of  thiri  nature,  the  Coort  will  ralu  nd  i 
special  oonteact  aa  I  have  jnst  mentioned  F  I  haveliiteBedh 
vain  for  any  satisfactory  reawu  to  convince  me  that  thm  h 
Rich  an  implied  contract  in  thiscaae.  What  thei^alDtildoi 
is  this :  He  gets  a  certificate  by  which  he  is  told  that  if  be  dM 
certain  things  he  will  he  proprietor.  That  is  the  ooJjim^ 
oonstaniotion  which  I  can  give  to  it.  It  Is  expmted  >ill 
great  ambiguity— I  ahoold  raUier  expect  with  stwtitd  inl^ 
gni^r— telling  btm  In  effiact,  tiiat  if  be  dgna  the  pariisaataj 
contract,  and  executes  the  aubecrihers'  agreement,  sod 
vided  the  act  of  parliament  passes,  then,  under  these  did* 
stances,  he  will  become  a  proprietor.*  Bnt  wheth«  tUi  li 
consistent  with  the  decision  in  the  case  of  Beckitt,  to 
wards  notiMd,  may  be  doubted.  When  a  vendee  RtaeH 
register,  and  proflta  are  iqade  of  tbe  ooncem  arWug  fm^ 
seqoent  calls  to  which  he  did  not  ooAtrtbvte.wid'M'i 
general  prosperity  of  the  conoein,  altboqgh  lie  may  sotk* 
titled  to  claim  such  profits,  thia  seems  by  do  means  dedm 
the  present  question. 

"2.  When  the  original  allottee  has  been  registered  igM 
his  will,  tbe  party  to  whom  be  sold  the  scrip  having 
to  do  ao,  and  nat  having  been  fonnd,  or  nfnsim  to  bsivi 
tared  when  found,  and  nie  registered  (and,  as  iii  a  qmM 
with  tbo  public,  the  legal)  owner,  concealing  tbe  Iscttf" 
previous  sale  of  his  scrip,  sells  his  registered  shares  to  •  ttir 
party  purchasing  bona  fide  on  the  faith  of  the  reghter,  M 
puAhaser  may  not  be  expooed  to  any  latent  equity  exirtiif* 
favour  of  the  scripholder.  He  may  be  iu  a  situtiubtw 
lar  to  that  of  tbe  purchaser  of  heritable  nivporty,  disi 
on  the  feItU  of  the  record,  and  ignoraut  of  a  latest  buk-ia 
or  prevloofi  diiiposition  granted  by  its  author.  But  it " 
not  maintained  that  any  such  question  arises  here.  Hm  ^ 
sent  pursuer  was  himself  an  original  allottee  v(i>omtti 
dhurcs  in  dispute,  and  knew  Uiat  he  had  parted  witli  tbeia 
denoting  these  shiares,  and  pot  the  price  in  his  pocket,  (»Ik^ 
with  s  premium  or  not,  is  not  very  materlat  to  the  ((iMitiaq: 
and  thoae  fiw  whom  he  hdda  in  tnut,  also  knew  that  tiM7 
holders  of  scrip,  claiming  tlie  very  sham  they  bonsfct  M 
the  apparent  owner — ^In  other  words,  entered  into  the  'f"^ 
ti'on  of  taking  tlie  registered  shares,  knowing  folly  tb<'* 
<IefeDder8  held  the  acrip,  and  thus  they  became  the  BMit  |i* 
chasers  of  a  law-suit.  They  are  therefura  in  no  hsUrt^ 
tion  than,  the  original  allottee,  info  fer  aa  aaylattftt^ 
may  be  pleadable  agiUnst  him.  In  this  view,  it  seeuws^* 
necessary  to  enter  into  the  detidls  of  tbe  acquisltloB  ofthM** 
by  Mr.  Scot  Kdrving,  who  is  not  said  to  be  in  a  briHsdbif" 
than  tbe  pnituer,  and  must  be  held,  aa  waa  not  dhpM 
liable  to  the  latent  equities,  if  any,  pltadaUa  apM*" 
pursuer, 

"  8.  There  cerbUnly  may  exlit  latuit  e^lritlw 
registered  Ulottee,  who  has  been  plaoed  on  ^■^fftzS 
having  parted  with  his  scrip,  and  reodved  thejwwgf^ 
and  the  scriphdder  who  has  not  come  forward.  ftl^W^^ 
of  tbe  scripholder  acctdenUUy  failing  to  register  •■jj*^,^ 
vaUm  agert,  and  of  the  allottee  getting  his  na—Jlpy** 
the  first  meeting  behind  the  badi  of  the  iLiltiliulifW 
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^adioe.  Mid  with  tbo  view  of  making  a  woond  Bale  of  the 
man  article,  it  seenu  baldly  poedble  to  tnalntafai  that  he 
wmld  not  bo  UaUe,  Id  awdi  a  eiiei  at  leait  Id  rrimbonemeDt 
of  the  jirioe  paid  for  the  icrip  bo  for  as  leallMd.  The  matter 
of  prantnin  laajr  be  thrown  out  of  view,  aa  not  bearing  on  the 
fitaeai  qnestkin.  The  mere  droomstanoe  of  the  allottee 
iretting  his  name  on  the  reginter,  or  beinic  placed  there  eTen 
«gaiDBt  his  will,  in  abwoce  of  the  unknown  acripholder,  conld 
nam  eitingniah  all  latent  eqiriUeB  by  snob  wripholder  as 
egUDBt  him.  Thecaie  of BecUtt  v.  Bilbary,  Feb.  I860,  Eng.  Jar. 
ToL  xir.  p.  2S8,  goea  a  great  deal  fortber  tban  this.  There  a 
9criphold<r  ni^leoted  to  Bend  in  his  scrip,  not  having  Been,  aa 
be  stated,  the  ooticei  reqniriog  tbii  to  be  done.  The  company 
ia  conaeqaeno^  registered  the  original  allottee,  who  paid  a 
-call,  and  having  obtained  the  sealed  oertiflcate  of  ownerBblp, 
aft«rward>  0c4d  theshanaatlSa.pM'sbarefOTer  and  above  tho 
csU,  being  unable  to  find  the  soriiAolder.  It  was  held, '  in  a 
suit  afterwards  btooght  by  the  acrlpholder,  that  the  allottee 
MB  a  trustee  of  tbe  prooeoda  of  the  sbares  for  tbe  plaintiff,  and 
likble  as  mcb  to  account.*  It  was  In  this  case  strongly  con- 
tended, that  tbe  plaintiff  had  occasioned  the  whole  difficnlty 
by  liiB  own  laohea,  and  that  he  had  no  title  to  equitable  relief. 
But  'Kr  JamSa  Wlgmm,  V.C.,  after  stating  the  Acta  of  the 
cue,  laid  be  was  of  opinion,  that  if  tbe  shans  in  question  bud 
not  been  sold  by  the  defendant,  bat  bad  remained  utandtDg  In 
liu  name  in  tbie  company's  books,  the  plaintiff  would  have 
l«en  entitled  to  a  decree  obligintc  the  defendant  to  tnwefer, 
tbe  ibares  to  the  plaintiff,  and  ttiat  being  bo,  he  thought  tbe 
<}oart had  jurisdiction  to  compel  the  defendant  to  account  for 
tlMpiirebase-moDeyicaliced  by  the  sale.' 

"4.  It  was  ooDtended,  however,  that  in  the  preaent  case  the 
rqibtiatioa  had  not  taken  place,  either  owing  to  tbe  mere 
b^m  of  thti  defendera  to  oome  forward,  or  from  their 
ifnotaaoe  of  the  requiid tion  to  reglater ;  but,  on  the  contrary,  it 
TCI  nid,  that  in  the  fall  knowledge  of  that  requisition,  and 
*Uk  tiie  view  of  avoiding  risk,  tbe  poeitive  refusal  to  reRieter 
^lOBely  occurred.  Tiie  defenders  decUncd,  it  was  Bald,  to 
-Mnuitw  the  danger,  and  yet,  when  it  was  past,  they  insist 
OB  tbe  value  of  the  simres  of  which  they,  by  their  wrongful 
«i*diict,  compelled  tbe  pursuer  or  his  oonstituente  to  become 
(Ik  r^etered  owners,  and  to  incur  all  tbe  liabilities  attach- 
«l)la  to  that  character. 

"But,  lit,  even  in  this  view  of  the  cane,  It  may  be  very 
laneh  doubted  whether  such  a  general  principle  of  equity  as 
tb^Gontended  for  by  tbe  putBiier,  could  carry  him  tbroufrh. 
"nieia  it  no  qnefltion  here  as  to  tlw  profits  reahsed  on  tbe  de- 
r^torsbare.  Tbe  defenders  are  not  demanding  any  gain. 
Tboy  sre  seeking  mere  indemnity.  Nor  are  tbey  asking  tbe 
punmer  or  his  constituents  to  snffer  any  loss.  They  are  merely 
o^lttiring,  OS  in  an  equitable  adjustment  between  vendor  and 
Vendee,  that  tbe  seller  Hhall  not  pocket  the  price  twice  over. 
A  slitre  oQ  which  a  deposit  of  £2  was  made  having  been  sold 
«ni)  pAid  for,  and  tbe  concern  havinif;  bniken  up,  £1 : 10s.  of 
ibfit  thare  remalas.  Kball  Chat  aum  go  to  tbu  puicbaser,  wlio 
tm  |iaid  the  price,  or  Iw  drawn  by  the  seller,  who  hue  already 
r«c-ived  that  price  1  That  ia  tbe  true  question  of  equity  be- 
tweuQ  the  parties,  and  nothing  connected  with  protll  or  loss 
■'■)  tbe  share  or  deposit.  Beemri  to  affect,  directly  or  indirectly, 
tlie  >olatio&  of  sacli  a  question.  Even  if  the  purmier  could 
tay  that,  by  his  uudertakiug  the  riftk,  wliich  the  soripholdur 
wnagfoUy  nfttsMl  to  do,  sbaie,  or  its  value,  was  saved 
Irmb,  utter  wrt^lt,  this  could  only  entitle  bim  to  a  claim  of 
advage  or  commission,  but  surely  could  not  transler  to  him  the 
c(|idtable  UKht  to  tbe  commodity  he  had  void,  or  the  whole 
amoQDt  saved, — in  other. words,  the  whole  amount  of  what 
miBBfaed  over  of  that  tor  whicli  he  bad  already  been  paid. 

"Sdlir,  The  defienden  never  iutended  to  forfidt  their  claim 
«i  tbe  Bcrip.  Ttiere  is  no  foridture  enacted,  nnder  any  of  tbe 
Matttca,  of  the  equitable  right  of  the  Kcripbolder  as  against  the 
*^ler  of  tlie  scrip,  in  the  event  of  the  former  being  registereil 
<n  tbe  fidlare  of  the  bitter  to  do  so,  wliatever  position  such 
■cripht^dersOTefuiiing  may  hold  as  in  a  question  with  thecom- 
iwuy  or  with  the  public.  Thedereudent  in  tbiscase  constantly 
^^BtiMdoD  their  scrip  at  all  tbe  meeUngB<rftheMHnpaoy;  aud 
*bBAoi>tbey  were  right  or  wrongin  their  refiunl  to  be  r^stered 

tbstlvie,  no  Vendors  of  tbe  scrip  to  them  could  have  Imagined 
*rtlhu|  wwe  giving  up  their  claim,  or  did  anything  on  the 
^^■efsvoh  abandonment.   It  is  sold  that  tbey  would  not 
'"'MMkath*  riA  of  the  concern  ptnnz  on.    liut  it  appears 
vtMt  that  ihe  ditevtors  hud  uudvi:tukcn  to  allow  four 


gentlemen  of  their  nominati<m  to  he  plaocid  in  the  diractioh, 
and  that  this  was  not  done.  WheUier  the  repudiation  of  thai 
arrangement  l^fally  Justlfisd  the  defenders  in  refuting  to  re- 
gister, may  perhajw  be'  doubted.  But  the  qaestlon  of  eqolty 
as  to  the  distribution  of  what  remains  over,  is  not  affieoted 
that  matter ;  for  nothing  was  done  by  the  pursuer  on  tbe  faith 
of  any  presumed  forfeiture  by  the  defenders ;  and  in  place  of  an 
express  forfeiture  on  thdr  part,  there  was  a  continued  aiser- 
tion  of  right 

"  Qdly,  And  lastly  on  this  head.  There  truly  was  no  risk  io- 

carred  by  the  pursuer,  and  just  as  little  avcdded  by  the  de- 
fenders. The  whole  concern,  If  not  a  bubble  Bobeme  at  first, 
plainly  was  one  which,  at  a  very  early  period,  shewed  strong 
symptoms  of  never  being  carried  into  effect.  The  stroggle 
between  ^e  parties  was  at  last,  who  should  have  the  reuaiDB 
of  the  depoeited  money— and,  indeed,  this  was  the  only  sub- 
stantial queatlon  wblch  seemB  to  have  occurred  in  the  history 
of  this  railway.  AH  the  squabbling  abOnt  the  nomination  of 
directon,  and  the  right  of  scripholdera  to  vote,  seems  to  have 
been  subordinate  to  the  question  of  the  division  of  the  spoil. 
The  new  purobasets  of  tbe  registered  stock,  not  original  allot- 
tees, bought  their  chance  of  getting  a  share  of  the  deport.  The 
eoripholdeiB  oontioued  to  assert  tbeir  right  to  Bocb  uian.  The 
concern  never  was  set  agdng,  nor  any  land  aiiquired  for  its 
ftmnation.  The  railway  never  existed  but  upon  paper.  There 
were  no  calls  made,  or  propoaed  to  be  made,  on  the  r^:istered 
owners,  whether  real  owners,  or  those  who  bad  partod  with 
their  scrip.  It  was  proposed  in  tbe  winding-op  bill,  that  tbe 
registered  shareholders  only  should  draw  tbe  deposit  money. 
But  the  legislature  would  not  sanction  Uiis  proposul,  and  left 
the  matter  opeu  forjadioial  determination,  aa  between  the 
registered  owner  and  tbe  scripholder.  It  humbly  appears  to 
the  Lord  Ordinary  tiiat  injustice  would  have  been  dono  hod 
tbe  door  been  closed  agtdost  the  latent  eqniUes  of  the  scrip- 
bolder.  These  equities  have  not  to  be  carried  tlirougb  by  h 
difficult  and  intricate  path,  as  against  sharebolders  who  have 
paid  up  calls  and  incurred  liabilities  touching  an  established 
railway,  or  where  calculations  of  profit  and  loss  are  neceisar)-, 
far  lees  against  bona  fida  traosferoeB  Ignorant  of  tbe  sale.  Ou 
the  contrary,  tbe  claim  is  preferred  directly  as  between  the 
vendor  and  vendee  of  the  scrip,  upon  tbe  balance  of  the  de- 
posited money,  in  a  cuncern  wliich  proved  abortive,  and  fur 
the  actual  estabUshment  of  which,  nothing  was  ever  done." 

The  puntier  reclBimed, 

At  advising, 

Lord  PreddetU. — The  progreBB  of  joint  stock  companieSi 
and  especially  of  lailway  oouipanies,  has  given  rise  to  new 
kindx  of  property — new  relations  of  parties — new  rights  aud 
liabilities — and,  oonsequentty.  new  questions,  some  of  which 
are  difhcult  <A explication.   The  present  is  such  a  question. 

The  pursuer  is  original  allottee  of  certaip  shares  in  tbe  East 
Lothian  Central  fioilway  Company,  and  he  Is  the  transferee 
of  other  shares. 

The  parsuur,  and  thoee  to  wlioee  rights  he  is  transferee,  had 
paid  the  original  deposit  of  £2  per  share,  and  they  were  after- 
wards inclnded  in  the  re^iKter  ss  the  registered  holders  of 
tliesci  sliarvs.  Ttie  unilertakiug  became  inoperative,  or  whs 
abandoned.  It  was  resolved  to  dissolve  and  wind  up  the 
concern,  aud  an  act  was  obtained  for  tlmt  pnrposa.  The  pre- 
sent question  aiises  in  xeferaace  to  tbe  right  to  tbe  original 
dcpositof  £2  per  share,  or  of  so  much  of  it  as  remains  alter 
payhig  the  expenses  of  tbe  concern.  The  expeiiwB,  it  is  said, 
uiiiouuted  to  about  10s.  per  share,  so  that  there  remains  lur 
distribution  a  fnad  of  about  £1 : 10s.  per  shore.  That  fund, 
derived  ori|cinally  from  the  depusit  of  the  original  sobBcribeni 
to  the  andertaldng,  became,  ou  the  posring  of  the  act  and  tbe 
incorporation  of  the  company,  part  of  tbe  ftinds  of  the  com- 
pany, Tbe  pursuer,  who  was  an  orifflnol  subscriber  to  whom 
nharea  were  allotted,  and  who  afterwards  became  the  registert- d 
partner  as  holder  of  those  share*,  claims  a  proportion  of  this 
fund  effeiriog  to  those  sharec.  I  state  the  matter  with  refer- 
ence to  bis  own  original  sliares  only,  fur  the  sake  uf  brevity 
and  simplicity.  1  undemtand  that  no  disiliictlon  Is  now 
takcD  between  the  sharea  originally  aUotted  to  bimsfilf  and 
tbOKo  acquired  by  bim  from  otheiv;  and,  therefore,!  shall  take 
bis  original  shares  as  illustrative  of  the  case.  He  claims  a 
proportion  of  tbe  fund  effeiring  to  tbo  shares  which  weie 
allotted  to  bim,  and  on  which  he  was  registered.  That  claim 
Would  have  been  irresistible  if  there  had  been  no  ground  lur 
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ttU^gl^UMt  he  pHted  with  the  itmm,  xxt  with  his  iotoraat 

Bit  the  defeoden  bftn  oonM  forward  to  ouapete  with  the 
parauer  for  Uie  bftUoMof  the  depontt,  and  their  allegation  is, 
that  beforo  the  company  was  incorporated,  the  pursuer  sold 
his  scrip  to  Uiem'— that  they  had  paid  the  foil  money  value  of 
it— «Dd  that, 'as  in  a  qoestioit  between  Idin  and  them,  they, 
as  pnndiasen  of  bis  rights  and  taCerMtS,  are  entitled  to  tbe 
proportloii  of  the  depodts  effsltiDg  to  the  actlp  which  thtry  so. 
purebaeed  from  falm,— aud  that  be  baTing  reodved  from  them 
the  ^ee,  can  not  withhold  from  them  the  sharee,  or  tbe  re- 
■olting  benefits.  This  clidm,  foanded  on  principles  of  plain 
equity,  and  arising  at  oommon  law  out  of  the  contract  be- 
tween tbe  parties,  would  bare  been  irresistible  had  it  not 
been  for  ttte  interventton  of  certain  ooonnenoes  on  whieh  tiM 
puBtMr  founds  as  e»cladlng  the  claim  of  the  defenden. 

Tbe  flIicamitaiioeB  that  appear  to  be  of  impottaace  are 
tbMB  t— Ist,  That  at  tbe  proper  period  for  making  up  the  n*- 
gitter  shareholders  in  terms  of  the  act  of  parliament,  the 
defoodera  felled  to  bring  forward  tbeir  scrip,  and  get  tlMm- 
selres  re^stered  as  shareholders,  althooffh  called  upon  by  ad- 
Tertlaement  and  otherwiw  to  do  so,  under  oertifloation,  that 
unless  they  came  forward,  they  would  be  foreclosed.  2d, 
That  Iv  tUs  oondoct  on  the  part  of  the  defaoden,  the  par- 
nw,  dthoagh  he  had  sold  his  scrip,  was,  as  an  original 
allottee,  HaUe  to  have  bis  name  inserted  in  tlw  register  as  a 
riiarehotder,  and  that  he  was  registered  accordingly;  and 
being  thus  forced  into  the  position  of  a  registered  shareholder, 
was  subject  to  all  tbe  UabiUtiM  of  a  sliareholder ;  while  the 
defisndeis,  lying  out  uar^dstered,  were  not  sul^ect  to  any 
•nob  liabffities,  and  must  be  neM  to  hafe  abandoned  or  lost 
their  podtion  as  sharebtdders.  8^  It  is  said  that  tbe  ralatire 
rights  and  liabilities  of  the  oiiginal  allotteea  and  the  Borip. 
holders  were  brooght  to  the  test  of  actual  decUon  in  a  process 
of  suspension  at  tbe  instance  of  Ur.  Boss,  and  a  process  of  de- 
clarator agaiast  him  in  1648-(Il  In  rward  to  these  esses, 
bowerer,  I  must  say,  that  whlla  I  peifootir  oononr  in  ttw  do* 
d^Wis  there  prmonnced,  it  does  not  appear  to  me  that  the 
decirion  in  either  ot  them  Is  of  much  Importance  with  refer- 
enoe  to  the  present  case.  In  tiie  soiqiension  case,  Mr.  Boss, 
the  Bcrlpholder,  while  he  wonid  not  himself  oome  forward  to 
be  registered,  called  upon  the  Court  to  interpose  to  prevent 
the  company  from  putting  tbe  allottees  into  the  poaitiDo  of 
registered  partners— that  is,  to  straogle  Mm  infont  oompany. 
Again,  in  tbe  dedarator,  no  appearance  was  made  for  the 
acripbolders— tbe  litigation  was  entirely  between  the  oom- 
pany and  the  allottees,  who  wished  to  shake  tbemselTcs  fttat 
of  their  obligations  to  che  company.  Tlieir  rights  or  liabili- 
ties, as  in  a  question  with  the  tcripbtHder,  were  not  decided, 
but  were  expressly  reeerred.  I  therefore  do  not  think  tiiat 
these  cases  have  mncfa  bearing  on  the  present  case. 

Bat  tbe  other  considerations  wblob  I  have  referred  to  ap- 
pear to  eoostitote  tbe  strength  of  the  putsuer's  esse.  In  con  - 
dderitw  that  case,  it  must  be  remembered  that  the  contract 
or  conditions,  express  or  implied,  between  the  pursuer  and  bis 
associates,  by  reason  of  bis  becomlug  an  allottee  of  shores,  in 
one  thing  :  That  the  contract  or  conditions,  express  or  implied, 
IwtweeD  the  pursuer  and  defenders,  by  reason  of  his  transt'ur- 
ring  to  them  his  scrip,  is  a  diOiarent  thing :  That  the  rights 
which  the  defenders  acquired  as  asaiDst  tbe  oompany,  by  rea- 
son of  tbeir  becoming  holders  of  that  sciip,  is  a  third  thing : 
What  liabilities  they  thereby  incurred  to  the  oompany,  or 
wbetbt;r  they  incurred  any  liabilities  to  the  company,  id  » 
fourth  thing,  and  which  it  is  fortunately  not  necessary  for  us 
now  to  decide.  There  is  no  question  here  between  any  party 
and  the  company  The  queation  is  entirely  between  the  pur- 
suer, tbe  seller  of  the  serip,  and  the  defeodeis,  the  ptnchasars 
ofitflrom  him.  As  between  these  parties,  I  have  not  been 
able  to  see  any  sufficient  ground  in  law,  either  ststnle  law  or 
common  law,  for  holding  tbtit  tbe  ddendeis,  by  fidling  to 
come  forward  and  assume  tbe  character  of  registered  share- 
bdiders  at  what  is  called  tbe  proper  time,  forieited  in  lavuur  of 
Vtut  pursuer  all  tiie  tights  they  acquired  against  him  as  pm- 
chaser  of  bin  scrip. 

"Hiere  is  no  such  forfoitme  or  ooikseqnenoe  declared  in  any 
of  the  statutes.  The  compauy  had  no  power  to  create  sucb  a 
fotfeiture — neither  had  the  pursuer.  The  defenders  may  have 
lost  the  opportunity  of  getting  tbomselves  registered  d*  ptano 
in  virtue  of  tbeir  scrip-wrtifii^teii,  and  it  may  have  beoome 
neoeisarj'  for  them  to  complete  their  title  01  to  vindicato  their 


rights  in  another  form  tiian  merdy  calling  on  tfaeoon]iaiiy  i« 
registes  them.  The  pnrsnw  may  have  been  phwed  in  a  piw- 
tion  which  entitled  or  compelled  him  to  go  upon  the  regbui, 
from  whence  he  coultl  not  be  displaced  or  relieved  exo^  bj 
the  statutory  form  of  traos&r.  But  the  rights  and  remediMaf 
the  defenden  against  tiio  pursuer  at  common  law  were  nut 
thereby  total  excluded  01  ej^tingoislted.  They  could  still  have 
enforced  tbeir  rights  against  him,  and  have  compdled  bin  to 
givu  full  Implement  <rf  bis  oontrsct  so  a*  to  bs  eA:ctaal-.-tbti?, 
on  the  other  band,  roUsving  him  from  all  the  ooasequnwM,  if 
any,  resulting  from  their  remissness.  It  may  or  may  not  U 
possible,  that  in  oonsequeoco  (rf  tlie  temissneBs  or  wUAd  atstin- 
ence  of  the  scripbolder,  a  case  might  arise  of  such  embairsM.  | 
mttnt  and  complication  as  to  render  It  impossible  to  give  ts&vt  ' 
to  his  tardy  demands  without  ioflicting  grievous  loss  or  isijioss 
on  the  original  allottee.  Ido  not  know  whetbsrsadiaaHs 
oooldarlse.  But  that  Is  not  the  position  of  tbe  present  partiM, 
Their  position  is  umple  aod  easy  of  explication  without  dciag 
tojustioe  to  either  of  them.  Itis  free  from  all  embarxatsncst 
as  to  the  rights  of  tbe  oompany — or  as  to  the  makipg  of  traut- 
fei»— 01  the  subetitntiog  of  one  party  for  another  on  tbe  re- 
gister. Neither  is  there  any  question  as  to  calls  paid»  or  ss  Is 
profits  or  funds  created  bv  tbe  enterprise,  or  risk,  or  ctedlt  of 
tbe  pursner.  The  flind  in  qnestiun  Is  part  of  the  idenliad 
fund  which  existed  whan  the  punnw  sold  his  scrip  to  tits  de- 
fenderv,  and  wliich,  by  that  sale,  he  made  over  to  them  to  tlM 
extent  of  bis  interest  in  it.  Having  received  tlie  price  fn» 
them,  be  cannot  insist  on  reclaiming  the  subject  to  their  pn- 
Judice,  and  also  retaining  the  prioe,  unless  it  could  be  sbnn 
that  they  had  forieited  in  his  lavoor  the  right  which  tbsyoBM 
had.  That  has  not  been  shewn  00  any  ground  of  law «  i 
eqidty  satisfactory  to  my  mind.   I  am  therefore  for  adberii^  I 

h»d  FnUtrton. — ^Thls  is  a  very  peculiar  caset  and  I  Ian 
found  great  difficulty  indeed  in  arriving  at  the  coadmion 
sanctioned  by  the  interlocutor  of  the  Lord  Ordinary.  On  » 
full  consideration  of  tbe  question,  it  rather  appears  to  me  UkU 
the  claim  of  the  pursuers  ought  to  be  sustained.  But  the  <W- 
termination  of  the  point  in  dispute  lequiresa  very  carefnl  cos-  < 
sideratioo  of  the  rather  uunsual  competition  which  hsa  arim 
between  these  parties.  Tlie  {windples  with  wliich  webanC 
deal  in  determining  this,  are  of  a  twofold  kind.  Th^  nainn 
of  the  case  depends  to  a  certain  extent  on  the  statutes  xtit- 
red  to;  but  the  special  relative  situation  of  tbe  parties,  !*om 
unprovided  for  by  the  statutes,  so  that  thetr  respective  ri|^ 
and  obligations  must  be  extricated  by  tbe  roles  of  oommoo  ks. 

The  subject  of  competition  is  the  remaining  deporit  ea  s 
cert^n  number  of  shares  of  the  East  Lothian  Central  BaUssf 
Company.  That  company  never  was  carried  into  oSect  inss; 
particular.  No  calls  ever  were  made — no  land  acquired.  TIm 
only  funds  consisted  of  deposits  of  £2  per  siiare,  of  which  tlien 
is  now  a  balance  of  £1  :10b.  per  share,  which  is  claimed  bym 
parties—^*/,  the  pursuer,  tbe  registered  allottee  of  a  certuo 
number  of  shartjs;  and,  ueondlg,  the  defenders,  tbo  hold«n  of 
scrip-certificates  of  these  identical  shares,  who  are  notitici*- 
tered,  and  who,  when  called  upon,  rdfnscd  to  give  In  tbsii 
scrip-certificates  for  that  purpose. 

Mow  there  is  no  doubt,  that  aocording  to  the  letter  of  ttw 
statutes  applicable  to  the  cue,  the  punuei,  as  boldiug  ri^ 
under  the  r^;later  of  tbe  oompany,  to  tbe  wh<^  slisns  of  tba 
concern  forming  the  subject  of  dlimutc^is  the  onlypar^cu- 
titled  to  claim  the  proportion  of  toe  subscribed  suns  spt>S> 
cable  to  these  shares,  and  that  the  defenders,  though  scripbul- 
den,  being  scripholdera  unregistered,  liave  no  sochzuht. 

The  situation  of  these  scripbolders  Is  an  anjomsfoni  est. 
Tbey  are  transferees  of  the  ri^Us  and  obligatiom  of  tbeM^ 
neisbip,  by  transactions  entered  into  before  tbo  pMsiagolttt 
act  emlKxlying  the  oompany.  Those  transactions  an  vaa^ 
by  what  are  called  scrfp^certificatei^  wliich,  however,  4b 
of  themselves  render  the  holders  partners,  of  tbe  loisiliiy 
Tbey  aro  blank,  and  do  not  in  any  way  identify  the  lintfn 
and  they  operate  merely  by  oonferriug  a  riMiit  ou  ihem  j^tiAs 
tbe  proper  steps  for  vesting  themselves  with  that  ctvfw'sb 
Tiiatcan  be  done  only  by  presenting  the  111  liii  iiiiiHiiltij' 
the  pn^r  quarter,  and  getting  the  scripbddex^  ntrsjr*r 
time,  tmtered  in  tbe  regirter  of  shareholders.  la  thMMt 
time,  however,  these  certificates  pass  from  hand  t|»k|f£B 
tlio  right  of  partnership  under  then  Is  pi>^wr]y.m|t|l|jH|f 
being  entered  in  tiie  register.         ^  *  ^tg^ 

In  discussing  the  question,  the  defondcis  ans.'juUA9^ 
clined  to  take  a  veiysimple,  and  what  is,  at  fiufciriPMlP*' 
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■iUBTlnrtrrtba  relative  iltutloo  or  pATtfet.  It  h  whl.  that 
tboagh  the  original  allottees  or  subecriber*  adrancect  the  de. 
podt  of  £2  per  share,  tbuy  mtist  be  beld  to  have  been  fullj 
teimbuised  by  the  price  at  which  they  parted  with  tfaeir  shares 
to  the  acripboMerB ;  and  that  these  eoripholdere,  now  repre- 
■eoted  by  the  defenden,  bavinff  piUd  that  prioo,  are  entitled, 
in  eqnity  m  weD  as  law,  to  ezwtdo  the  or^aal  allottees  from 
■U  parttcipaticni  in  the  ontstau^ng  balance  of  the  deposits. 

Bat  tbl>  is  a  rery  coarse  and  superficial  riew  of  the  facts  of 
Ibe  caie.  It  Is  troe  the  deposits  were  made  by  the  original 
lUotteea ;  bat  the  remaining  pert  of  the  abore  statement  it 
eotlMy  trbftrary.  In  tlie  Jirtt  lAaoe,  it  may  be  tme  tlut  tbe 
illottees,  in  selling  their  sbareF,  got  a  price  wbicb,  in  tbe  dr- 
tsoitiDcei,  they  coopered  it  prodent  to  take.  Bat  whetlier 
thst  wu  enough  to  retmborse  tliem  tor  the  amonnt  of  tbe  de- 
podta,  is  a  matter  in  which  we  are  entirely  Id  tbe  dark.  We 
know  DotldDg,  and  have  do  means  of  knowing,  the  terms  on 
vt»di  these  original  allottees  sold.  But  ttemdfy,  tbe  prices, 
whether  equtralent  to  the  reimbursement  of  the  original  depo- 
litt  or  not,  were  certainly  not  paid  by  the  defenders.  It  is  do- 
vhere  tud  io  the  record,  that  tbesD  defendera  dealt  directly 
vlditbe  pBTBDw  in  acqnlring  tbe  scrip,  or  who  the  partiee  were 
with  whom  they  did  deal.  Tbe  record  is  eqaallr  blank  in 
another  matter  of  eijoal  importance  according  to  this  view,  tIz. 
tile  price  setoally  pud  by  these  scrEi^dders,  the  defenders  in 
the  present  action.  They  uo  doubt  state  that  they  purchased 
tbeie  scriiM»rtificates  or  shares  for  greatly  more  than  their 
Tiloe.  Bat  if  anything  Is  to  be  rested  on  the  price  actually 
paid  by  the  defenders,  this  vagoe  statement  is  evidently  iaad- 
ninible.  Tlicgr  next  mention  irtiat  they  did  pay ;  and,  besides, 
they  most  speSfy  to  whom  th^  paid  it.  If  they  did  not  pay 
it  to  the  parsoere,  or  to  any  one  from  whom  the  porsoers  oould 
take  beneOt,  tbe  fact  of  payment  can  raise  no  ground  io  equity 
iSeedog  the  rights  of  the  pursuers  in  tbe  present  action.  It 
don  not  then  appear  to  me,  that  we  can  reach  any  Tery  satis- 
tataycoDclDsion  by  this  sammaix  mode  of  dealing  with  tbe 
OK.  Oo  tbe  contnty,  I  think  ve  mast  look  narrowly  into 
tbe  Ms  of  the  case,  and  the  rdative  sitaation  of  tbe  parties 
"cDce  ariiitig,  and  by  them,  and  th«D  alone,  the  present  ques- 
tim  unnt  tfe  decide.  TTie  original  allottees,  now  represented 
by  the  present  pursuer,  no  doubt  agreed  to  part  with  their 
iunt,  whidi,  transmission  in  tlie  form  of  sorip-certiflcates, 
hm  come  into  tbe  persons  of  the  defenders.  Bat  what  is  the 
■itnatioi)  of  dwse  scnpbolders  f  They  are  not  partners,  and  bave 
no  right  in  tbe  company  stock  tilt  th^  are  r^psta«d;  and  the 
flket  of  thrir  being  re^tered,  is  the  complete  substitatlon  of 
tbem  for  their  predecessors,  and  the  complete  relief  of  these 
predeceatoTs  from  all  claims  and  liabilities  on  behalf  of  the 
omipioy. 

When  a  party,  then,  acquires  right  to  a  icrip-certiflcate,  it 
won  to  me  to  be  entirely  a  mistake  to  state,  that  tbe  only 
MHideiatioti  he  ondertakes.  Is  tbe  payment  of  tbe  prioe  to  the 
P*rty  tnm  whom  he  acqnires  tbe  blank  certificate.  On  the 
con^aiT,  there  is  aoother  and  must  important  consideration 
mlltUe  to  dieoriginal  allottee,  via.  the  obligation  to  relieve  Uist 
oHgioal  allottee  by  producing  Us  certificate  for  registration, 
when  that  Is  called  for  Id  proper  fonn.  The  subject  which  he 
■cqoires  Is  a  share  of  a  partnership,  wiUi  all  Its  benefits  no 
donbt  on  one  side,  bat  with  all  its  UaUUdesoa  tbe  other ;  and 
ifhs  absolutely  repudiates  that  oon^deration,  and  refuses  to  re- 
liers  the  original  ailottee,  and  ifthat<wipnalallottee,  after  due 
tender  to  the  tcripholder,  is  forced  by  the  company  to  Incur  all 
the  company  liabilitiea  by  registering  in  bis  own  name,  I  think 
thatHie  or){(inal  allottee  is  fairly  enUtled,  according  to  the  ordi. 
ouynilMof  tbe  common  law,  to  bold  the  rij^t  of  Oie  wslp- 
■iwerat  an  end.  Kow  these  are  the  dicamstances  in  which 
the  parties  bare  been  relatively  placed  by  the  proceedings  which 
>ook  place  Id  1848  and  1849.  On  tbe  i9th  February  1848, 
lotice  Was  given  In  proper  form  "  to  scripholders  who  bave  not 
•Bit  ia  their  swip  ftw  registration,  as  required  by  previous  ad- 
mflwuMuts,  tliat  aoless  they  shall  do  so  oo  or  before  the  80th 
%rf  AbntkiT  cnrreut,  they  shall,  if  not  the  orif^nal  allottees 
(■foraiues  beld  by  tbem,  be  held  to  have  abandoned  aU  right 
■wlalBni  to  have  the  same  registered  in  their  names ;  and  all 
«Vn  Mt  sent  in  for  registration  shall  be  registered  in  the 
i»<M*«f  tfie  original  allottees."  This  not  being  attended  to, 
■^IbMr  scripliolden  positively  refusing  to  produce  their  cer- 
^Jytfl^Md  register,  and  that  upon  the  ground,  openly  stated  ' 
y  W 1>hich  they  might  ttience  incur,  the  sbues  were 
"'IvMlilr'Ae  names  of  tiie  original  allottees.   What  is  more. 


the  legtlliT  of  tiwee  proeeadlngs  vu  eonflmed  by  the  jndg. 
meats  of  the  Court  in  tbe  action  of  declarator,  in  which  both 
tbe  present  puraw  as  orif^oal  allottee,  and  Mr.  Betfaane  Boss 
as  a  scripholder,  wen  called ;— the  jadgment  being,  !«(,  that 
the  original  allottees  were  bound,  both  hy  tbo  agreement  and 
the  autute  afterwards  passed,  to  register  tbe  shares  for  which 
they  had  obtained  sorip-oertifloates ;  and,  8rf,  that  Bethnoe 
Boh,  a  party  into  whose  hands  serip^ierttfleates  had  come, 
was  not  entitled  now  to  insist  on  registration  in  his  own  name, 
or  stop  the  registration  of  the  other  defenders,  t.  e.  the  wiginal 
allottees,  in  respect  Mr.  EIoss  had  not  presented  the  scrip-cnti- 
ficates  to  the  railway  company  for  r^stration  d^Uo  tawort. 

Now,  after  those  prooeedings  and  thoee  judgments,  I  really 
cannot  se^  how  tbe  defendws,  tbe  scripholders,  have  any  claim 
whatever  to  any  part  of  tbe  company  ftmde,  in  competition  with 
tbe  panoer,  u  r^reseoUng  tbe  registered  allottees.  I  have 
already  expUined,  that,  in  my  i^ion,  it  is  entirely  a  mistske 
to  represent  this  as  an  attempt  on  tbe  part  of  these  allottees  to 
anoiii  the  purchase  of  tbe  shares  made  by  the  scripholders. 
Though  there  may  be  no  positive  right  created  in  favour  of  the 
allottees  to  annul  those  pordiases,  they  have  andoabtedly  a 
right  to  call  on  the  purchasers  to  say  whetber  tliey  stand  by  tbe 
transBctitm  or  not.  For,  as  already  uplalnedf  tbe  allotte^i, 
notwithstanding  the  passing  of  the  scrip  from  band  to  luutd, 
still  have  a  remaioing  right,  and  that  an  essential  one,  to  cidl 
on  tbe  scripholders  to  make  themselves  partners  <^  the  com- 
pany by  registering.  It  fs  true  they  nuy  not  have  the  right 
to  compel  them  to  register ;  it  is  by  no  means  clear  that  they 
have.  But  if  that  be  so,  then,  for  that  very  reason,  tbe  i^t- 
tees  must,  on  every  prindple  of  equity,  have  tbe  right  to  de- 
mand of  the  scripbofders  whether  or  not  they  dioosa  to  ataod 
by  Uiese  oUigatioU8,t.0.  whetber  they  choose  to  register  or  not. 
And  if  they  do  not,  and  thus  subject  tbe  allottees  to  that  neoes- 
sity — for  there  is  no  doabt  that  tbe  company  may  oompel  these 
allottees,  fiUling  the  a^ipearance  oi  tbe  •criphoiders— aod  if 
they  thos  finally  zegect  tbe  transaction,  I  tUuK  we  must  hcM 
their  rights,  in  oompetitioa  with  tbe  nUottees,  to  be  at  an  wd. 

It  seems  to  me  impossible  to  listen.  Id  a  case  like  this,  to  the 
suggestions  of  eqmty.  Tbe  appUcatlon  of  soch  considerations 
must  always  rest  on  tbe  strict  drenmstances  of  each  case. 
But  here  we  know,  and  can  know,  nothing  of  tliose  circom- 
staDces.  We  do  not  know  tbe  parties  to  wb(Hn  tbe  original  al- 
lottees add,  or  the  price  they  got.  Then  we  do  not  know  the 
parties  firom  whom  the  detbodan  pnrehased,  and  wtm  th^ 
paid.  We  cannot  accept  their  ngoe  statements,  that  the  d^ 
fenders  paid  a  high  price.  They  do  not  explain  what  tbej  paid. 
It  may  be  that  they  paid  little  or  nothing,  and  bave  tbos  no 
equitable  claim  whatever.  But  we  cannot  go  into  these  io  the 
present  action.  The  only  question  here  is,  which  of  the  two 
parties  is  entitled  to  take  tbe  balanoettf  the  deposits  forming  the 
wliole  stock  of  the  omnpany;  and,  for  the  nasons  above  as- 
signed, I  think  that  this  qnestfam  ought  to  bedecided  in  fevonr 
of  the  pursuer,  and,  consequently,  that  tbe  Lord  Ordinary's  in- 
terlocutor ought  to  be  altOTed. 

Lord  Ivory, —  I  am  of  tbe  opinion  first  delivered,  and  I 
think  the  reasons  stated  by  your  Lordship  and  tbe  Lord  Or- 
dinary are  quite  satisfactory.   I  hare  reiy  littie  to  add. 

Tho  case  la  merely  one  at  common  law  between  a  boyer  and 
seller,  as  to  a  personal  right  in  wbicb  a^  ta  n  is  not  asserted. 
It  is  a  rimple  contract  of  sale,  where  traidition  has  not  followed. 
In  all  contracts  of  sale,  there  are  ocmditions  suspensire  and 
conditions  resolutire.  Bat  here  there  are  no  such  conditions 
expressed,  nor,  as  appears  to  me,  implied.  Tbe  whole  right 
which  stood  io  the  allottee  was  passed  to  the  purchaser ;  and 
if  the  pnrchasor  had  registered  at  the  proper  time,  there  is 
nothing  which  could  faaTo  coou  In  bis  way. 

Xow,  in  this  sitoatioo,  bow  is  tbe  contract  to  be  put  an  end 
to  r  Theseller  has  got  the  whole  price.  I  don' task  whether 
that  price  was  above  or  below  par.  But  it  waa  the  price  for 
wbicb  be  was  disposed  to  part  with  tbe  sabjoct  at  that  time. 
He  parted  with  his  interest  MMKomnieawa. 

Now,  loan  perfectly  nndentand  miottiw  shape  of  tbe  case, 
before  the  completion  of  the  real  right,  if  the  question  baa 
arisen  between  tbe  parties  as  to  the  uabilitiea  impceed  on  the 
Seller  by  tbe  purchaser  improperly  neglecting  his  own  obl^a- 
tion  to  get  his  right  registered.  If  It  was  neceasary  for  Uie 
seller's  relief  that  the  purchaser  should  register,  that  would  lie 
a  groond  for  irritating  the  contract.  But  the  irritating  a 
contract  is  not  a  right  which  a  partgrtjQWi^tlin^  i^(^^i4C 
Here  the  maxim  appliee— immo /wIm  mbt  jut  £mt.  Bntt^Ven 
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ifhebadcoiMtoget  ft  Irritated,  iatielo  be  entitled  to  keeii 
tbe  price  t  There  mwt  be  a  reititnUon  on  both  ridee.  The 
pnrcfaaaeEi  cannot  boUi  iudgt  to  get  the  subject,  and  to  retain 
the  price. 

N  ow,  in  regard  to  Boch  qnestiooi  m  to  irritating  a  contract 
between  buyer  antl  wller,  they  aroee  in  cawM  of  dispate  as  to 
tbeeatenloftbellabfUtieafbrreUet  If,  before  the  contract  is 
aotnally  Irritated,  tbe  Conrt  has'=Aeclded  certttln  matters  in- 
ftstring  Irritancy,  Is  It  not  in  the  power  of  the  buyer  to  purgti 
the  irritancy  before  decree  f 

I  thiak.  that  while  the  party  is  not  for  abandoning  hU  con. 
tract,  he  should  not  be  deprived  of  what  he  bu  paid.  We 
have  here  4;fl>6  shares,  for  which  Uis  original  allottee  did  not 
pay  more  than  £2  per  share,— i.c.  £8690.  Mow  there  is 
je6600stUllutbe  bands  of  the  company.  It  Is  all  that  m. 
mains  on  winding  up  tbe  estate.  If  there  had  been  any  acqul- 
eeoenoe  in  the  change  of  property,  the  case  would  have  been 
different.  Bet  there  was  no  abandonment— «o  repndiatioii. 

I  am  thwefiwe  for  adhering. 

Adhere. 

Lord  Ordinary  Hobortson. — Act.  Neaves,  PatUson  ;  Henry 
Tod.  W.8.  AffmL~AlL  Dean  of  Faculty  (Ingliii).  Gordon'; 
Wothenpoon  and  Hack,  S.S.C.  Agenta.r~i.  Obrk^VM.) 


27th  May  1853. 
FiBsT  DinsioK. 

James  Fikodsom,  Pumter,  v.  John  Mdrbat  &  others, 
De/etuhra. 

Tnitt — Corstor  Bonlt— Jodieial  FHClor—Mnill*  and  Dulin— 
A  party  van  appointtd  a$  curator  bonis  or  judicial  factor  to 
lake  charge  of  a  lapted  tntM,  which  had  been  made  /or  behoof 
of  a  liJerentriT  andjiara,  part  of  the  etlate  being  heritable  pro- 
perly over  which  a  creditor  held  a  aeetiritg  completed  by  itifefi- 
mtnt.  In  an  action  of  mailh  and  dutiet  at  the  instance  of  the 
areditor,  the  cuisior  botiii  pleaded  in  defence,  thai  the  action 
wai  ineompetent,  in  rt^teet  of  hit  appointment  by  the  Court  to 
collect  the  rentM  of  the  fu^jeetw —  Held  that  the  creditor't  remedy 
by  an  action  of  maiUt  and  dmtie$  nms  not  txeluded  by  the  ap- 
pmntwunt  o/  a  judi^lfiMar  to  carry  on  the  effitin  o/  a  lapted 
Jamify  truat. 

This  was  a  point  reported  verballj  hj  the  Lord  Ordi- 
nary as  IbllowB : — 

Lord  Mnrfmon.— The  late  Ltentenant  Bobertaon  executed  a 
tnut  of  Ills  property.  The  object  of  the  trust  was  to  Mttle  the 
property  Id  liferent  on  bis  sister  Mrs.  Bennie,  with  an  exclu- 
Rion  of  theyut  mariti,  and  in  fee  to  her  children.  At  the  death 
of  the  trunter,  Barclay  woa  sole  tnmtee.  He  aasumed  other 
trnxteeF,  in  implement  of  a  power  of  assumption  to  that  effect. 
The  nntnmed  tnuttees  declined  to  act,  and  Barclay  died.  In 
these  drenmstances,  it  became  necessary  for  the  luterest  of  the 
liferentrix  and  her  children  to  appdot  an  officer  of  Conrt  to 
mnniigfl  the  afhirB  of  the  eatate.  A  curator  bonii  was  accord- 
ingly appointed. 

[jord  Ivory. — He  was  curator  only  on  the  bot'ia  of  the  liferen- 
trix and  the  finre. 

Lord  An^nn. — Tee.  The  original  atralorbomt  died,  and 
was  succeeded  In  tbe  oSet  by  tbe  defender  Hurray.  Part  of 
tbe  tnwt'estnto  eondsta  of  heritable  subjects  in  Prinoes  Street, 
over  which  the  truster,  In  Febmary  1882,  granted  a  bond  and 
(Huposltlon  in  Kcurity  for  £1600  in  favour  of  Blackwood's 
Tnistepfi,  who  were  duly  iofeft.  The  truster  diwl  lo  Kovem- 
her  1832.  This  security  has  pasaed  into  tbe  perwn  of  the 
pursuer  Ferguson,  who  has  railed  this  action  of  maills  and 
duties,  In  which  he  baa  called  not  only  the  tenanb^  but  alw 
the  Jndldal  fiuitor  or  ettrator  bonie.  Tbe  judicial  factor,  in  dc-- 
fenoe,  states  the  followine  plea: — "  As  tlie  defender  U  mana- 
ging the  property  and  ooDeotioiC  the  rents  nnder  a  regular  ap- 
)K>intm«nt  by  the  Court  as  judicial  factoi,  he  cannot,  while  bis 
office  sabslKtP,  be  snmmarily  disposseteed,  at  the  instance  of 
any  creditor,  by  an  action  of  mallls  and  duties.  Tbe  action  is 
therefore  Incompetent."  On  the  other  hand,  tlie  heritable 
creditor  mtintwns  that  tbe  defender's  appointment  cannot 
interfere  with  his  diligence.  This  Is  the  quesUon  which  I 
have  now  to  report  to  yonr  Lordfhlpi^ 

3/bnro  for  purBoer — The  defender  maintains  that  he 
w  entitled  to  the  t^closire  admiDistration  of  them  rents. 


It  matters  little  whiether  the  title  taken  bj  the  defender 
be  jadiciol  factor  or  curator  bonia.  This  ia  a  bmii 
trustj  not  a  tniat  for  creditors.  In  granttoff  the 
cation  for  the  appointment,  the  Court  could  never  bin 
intended  to  sospend  or  abridge  the  powers  of  orediton. 
It  was  not  intended  to  convey  to  the  curator  bonia  fowm 
larger  than  those  held  by  the  tru&teee — Hobertsra  t. 
Fcrrier,  Dec.  12,  1833.  It  was  there  held,  that  a  cre- 
ditor with  power  of  sale  could  not  be  unpeded  i  jadi- 
cial  factor  in  the  seqaestration. — See  wo  Bereiidge  r. 
WUson,  Jan.  17, 1829j  and  Simpson  v.  GhrahaB,  If  or, 
25,  18S1.  If  the  curator  can  stop  a  process  of  aab 
and  duties,  he  can  stop  a  poinding  of  the  ground,  or  jdt 
other  step  of  diligence.  Under  the  act  of  sedenmt  173ij, 
a  judicial  factor  can  confirm  as  executor.  If  he  cooU  do 
that,  ho  could  not  prevent  creditors  from  makii^  good 
their  rights  by  diligence. 

Neavea  for  defender — It  certainly  is  of  no  momoA 
whether  the  title  taken  by  the  defender  be  that  of  jaicul 
factor  or  cunifor  bonis.  This  is  an  appointmeot  bj  tin 
Court  for  behoof  of  all  concerned.  HiccdleoUontrfreiti 
is  peculiarly  a  matterwithin  the  judiciid  fhctor^owap- 
vince.  It  is  very  important  to  Know  what  the  cuntor'f 
rights  and  responsibilities  are.  Kothing  must  be  remoiei 
iVom  his  administration  for  which  he  may  be  made  liiUf 
in  another  process.  Tbe  property  beitig  placed  under 
judicial  management,  all  that  the  interests  of  all  pirtia 
require  is  accomplished .  It  may  be  that  the  creditor,^ 
using  his  power  of  sale,  could  blot  out  the  whole  nbjcd 
The  pursuer's  remedy  is  to  insist  for  a  proper  distdi- 
tion  of  the  rents,  the  collection  being  in  the  hands  offli 
factor.  The  case  of  Kobertson  ia  an  authority  in  Sttf 
of  the  defender;  for  there  the  creditor  proposed ioitf 
the  faotor  altogether.  But  here  it  a  proposed  to  sri; 
the  fiictor  of  his  management^  the  curatoiy  being  lit 
standing. — See  also  the  observations  of  Ltffd  Cmi^ 
hame  in  Kay  v.  Luke,  Dec.  12, 1840. 

Dean  of  Faculty  for  pursuer — ^TTiis  is  not  a  case 
any  difficulty,  and  is  quite  different  from  Kay  v.  Late. 
It  is  not  alleged  that  the  curator  bonia  is  not  entiUed  t» 
appear  as  a  defender  in  an  action  of  mulls  and  datiestt 
the  instance  of  an  heritable  creditor.    Ho  is  eatitled  to 
appear  on  the  very  ground,  that  he  represeots  the  tnei- ' 
estate.    He  is  not  factor  for  all  conoorned,  and  oera  ' 
got  any  such  title.    He  is*  not  to  any  effisot  fiuitorfiT 
the  parsner's  behoof,  but  for  a  lady  who  is  liferentm, 
and  for  her  children  who  are  fiars ;  and  it  u  becanv  W 
lady  ia  under  coverture,  and  the  huiftwDd's  ri^t  ii  ei* 
eluded,  and  that  the  ohildrea  are  under  i^,  that  th 
appointment  was  mode.   The  estate  is  not,  in  any  fatfff , 
sense  of  these  terms,  tn  manibu*  curia.    It  can  ooIjIb 
said  to  be  in  that  ntuation  when  there  is  a  seqnestiatioa 
Is  it  to  be  said  that  every  factor  is  in  the  same  poHtiM 
as  a  factor  appointed  to  collect  the  rents  of  a 
trated  estate,  factor  loco  t'^orixy  or  factor  loco  eAtt^ 
There  must  be  a  distinction.    When  the  reDtB<tfM 
estate  are  in  the  hands  of  a  factor  appointed  ftrMerf 
of  parties  holding  conflicting  interests,  that  ist  C^fi* 
applying  the  observations  of  Lord  Ouninj^iaiMillJKlV.- 
ff.  Luke;  and  such  was  the  nature  of  that  aM»*>  ^ 
that  is  not  the  case  here.  The  defimder  hewhlgfc^. 
,  ed  to  take  charge  of  a  lapsed  family  ^r^*"^^^' 
appointment  does  not  place  the  estate  aim  c^nffii^ 
It^does  not  suspend  the  diligence  of  t^editmk  «<*^ 
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Bot  prefeat  the  pursuer  either  from  adjad^g  or  selliDg. 
VVken  the  Court  appointa  a  judicial  fcctor  in  room  of  a 
trustee,  no  powers  are  giveD  which  were  not  given  to  the 
trortee.  It  has  always  been  understood  that  the  fector 
in  saeh  a  ease  was  as  mndt  as  possible  in  the  same  posi- 
boo  u  the  trustee.  To  say  that  this  appointment  be- 
comeia  judicial  manngement  for  all  concerned,  is  a  novel 
and  stMrtUng  proposition.  It  appears  from  the  previous 
stige  of  the  case  of  Kay  v.  Luke^  that  in  1838  the  estate 
M8  there  exposed  to  conflicting  claims.  It  is  clear  that 
theowaer  ooold  not  resist  this  maills  and  duties.  Now 
jfett  the  fcotor'e  title  is  broader  than  that  of  owner- 
ifcip,  ibe  pfca  of  incompetency  must  be  repelled, 

AicAanaa  for  defender— It  is  said  that  this  is  merely 
lEimily  arrangement.  But  that  is  not  the  view  to  be 
wuo  or  this  appointment. 

f/*Wftm'rfBtf.— Could  you  let  ds  mc  the  proceedings  on  which 
ttiuiMintment  proceeiled  f  Those  may  expJoiu  very  mate- 
n«llr  the  scope  of  the  appointment.]  ' 

The  proceedings  are  in  the  other  Division.  What  is 
fonmitted  to  the  charge  of  this  factor  is  the  collecting 
and  iDgathering  of  the  rents  for  the  purposes  of  the  trust, 
it «  aot  a  sequestration  of  the  property,  but  of  the 
"nte-Sommerville,  U  S.  D.  451, 

It  would  have  Iwen  more  satisfactory  If  we 
"wieen  the  original  appUcation  on  which  the  appointment 
"  "  **  appears  on  the  njcord,  it  was 
w«H|^"n«nt  to  manage  the  aflkfrs  of  a  lapsed  trust  And, 
25?!^®'  »Ppointm«iit,  this  action  of  maills  and  duties 
JJWiKance  of  an  heritable  creditor  Is  said  to  be  incom. 

2»Jrtg  are,  that  LIcBtenant  Robertson  left  his  propertv 
^^•M^to^opport  his  sister  and  her  family  by  nn  alimen- 
ul:i,™T^°-  ^  property  was  to  be  held 

farfehorfofthe  eliUdien,  Barclay,  the  sole  trustee,  assnmed 
"wnruitew  who  did  not  accept.  On  bb  deatfa.there  was  no 
SiL*^?"*'''''^  matters.   The      mariti  of 

■iJ- ^  cxclnded,  it  Iwcame  necessary  to  apiKiInt 
MBt  '^'^^'^       °o  perwin  to  collect  the  rente  and 

•my  wem  in  temn  of  the  trust,   T«  remove  that  difBculty 
•  pwwn  is  appointed  who  is  called  Judicial  factor.   He  is  said 
"  we  been  app(toted  as  amttor  bonis,  but  the  name  is  of  no 
""POJUnce.  The  sobetance  of  the  matter  is,  that  a  petsoo  was 
•««iQt«d  to  collect  the  rent*,  and  apply  them  in  ftilfllmeot  of 
r^/™'-P"'P08e8.  Lieutenant  Robertson,  the  troster,  had,  as 
«.Dftcfc  »8 1882.  grunted  an  heritable  security  on  his  property ; 
Mie  creditor  in  that  security  now  seeks  to  enter  into  posses- 
by  an  mutton  of  maills  and  duties. 
«th«  tniit  had  BubHisbMl,  tbere'can  be  no  donht  at  all  that 
"ecremtor  was  entitled  to  enter  into  iKxweuBioo  by  an  action 
"""III  »nd  duties   Bnt  the  trust  having  become  Inopera- 
a  judicial  factor  having  been  appointed  to  supply  the 
«weMy,tha  quortfon  is,  whether  a  creditor  is  therehv  ex- 
"wmiRhb  Qitejr  a  process  of  maills  and  dnties.  I  do  no"t  we 
to       for  so  holding,  any  more  than  if  tlie 
"twisted.   It  is  not  sound  to  say,  that  hecauw 
i^ff^  "appointed  by  the  Court,  therefore  this  diligence 
r^^.     ^'  ™™*  POTX"*  of  the  appointment. 

wfciT    r  ""'S***  ^  entitled  to  other  remedies ;  bnt  it  does 
In  u^*  ^         '*  excluded  from  this  one. 
s^  T!w.^r?^  of  Kay  V.  Luke,  to  which  reference  has  been 
^^fv"*™  Cooinghanie's  note  contains  observations  which 
wilwoald  seem  broad  enough  to  sintain  the  defender's 
^u**  *•  """t  read  that  note  with  reference  to  the  case 
rf*!!^*?***™*'-  There  the  appointment  was,  in  a  case 
!j"g°g  interests,  made  for  belioof  of  all  concerned,  and 
2?5"*5"«ttfBi  could  not  be  allowed  to  be  taken.  There- 
P'**         well  fonnded. 
1  toe  ncm^,  I  observe,  that  when  the  security  was 
nrood's  trustees,  a  decree  (tf  maills  and  duties  was 
/^^B  parties,  under  wbidi  tbej  entered  into  pos- 
tWmtaA  the  rents.  The  evratar  btMia  acquiesced 
fidthovgh  hii  acqnlesceace  cannot  in  law 


be  pleaded  against  blm  now,  it  only  shews  what  his  views  weie 
at  that  time — which  views  I  think  were  quite  sound. 

Zorif  FuUerlon. — I  quite  concur  with  your  Lordahip,  and  can- 
not say  that  I  can  entertain  any  doubt.  The  piopo^itioo  con- 
tendttd  for  by  the  defender  Just  comes  to  this,  that  wben  an 
appointment  is  made  by  the  Ck>nrt,  however  limited,  tbat^p- 
pointment  excludes  every  other  party's  rights^  however  broad. 

If  this  appointment  of  a  judicial  factor  had  been  for  befaooiE 
of  creditors,  as  in  the  case  of  Kay— if  it  liad  been  made  in  cou- 
pe quence  of  a  coofiict  between  creditors — the  case  woold  bare 
been  altogether  different.  Bnt  there  is  nothing  of  tlie  kind 
here.  This  is  a  mere  failure  of  a  family  trust  to  defend  tlM 
interests  under  that  trust  It  would  be  altQ^ther  mtmstroua 
to  b<ad  the  rlgfat  of  an  heritable  creditor  to  bring  an  aoUon  of 
maills  and  duUes,  excluded  by  such  a  trust. 

Lord  Xvory.—\\.  seems  to  me  as  clearas  anything  can  be,  that 
the  powers  of  a  judicial  factor  appointed  to  supply  the  Lapse  of 
a  family  tinut,  canot  be  broader  than  the  rigbtii  of  the  truster 
or  beneficiaries,  or  trustees.  His  rights  are  just  wliat  those  of 
the  trustees  would  have  been.  It  is  the  lactor's  duty  to  execnte 
the  trust,  and  no  more.  Is  a  real  creditor  therefore  to  be  pre- 
vented from  following  out  his  rights  f  There  is  no  principle  or 
authority  for  that.  The  trust  is  the  measure  of  the  factor's 
riitlits ;  he  can  have  no  higher  authority  than  the  trustee. 

I  think  both  the  cases  of  Kay  and  of  tk>mmervill«,  to  which 
the  defender  refers,  are  adverse  to  bis  plea. 

In  conformity  with  the  views  above  expremed,  the 
Lord  Ordinary  repelled  the  defence  of  incompetency. 

Utrd  Ordinary,  Anderson.— j4e/.  Dean  of  Faculty  (Inglis), 
Monro;  Fergnsuo  &  Stewart,  W.S.  AgtnU.—AU.  Uuciuuuuj, 
leaves;  Johu  UuUen,  W.S.  Ayeni.~Ra.y  Clmfc.— (F.U,) 

21tk  May  1858. 
SxooND  Division. 
T.  B.  Campbell  (Murray's  Trustee),  &  Jambs  Mubray, 
i'c<t<toners,v.WujjAM  Miles  (Uoraburgh's  Trustee), 
Betpandent. 

Bankrupt — Sequeirration,  Recsl  of— Concurrenre — Aflitlavit  

Siarut«2  &3  Vict.  c.  41.  §§  9,  23— il  tequeUralion  wan 
granted  on  appUcation  by  the  bankrupt,  with  concurrence  tif  the 
heal  agent  of  a  banking  company,  w/io  claimed  on  the  amount  of 
a  bill  granted  by  the  bankrupt,  and  specially  indorsed  to  the 
banking  company.  The  concurrent  described  himself  in  his 
i{ffidaoit  aa  "agent /or  and  on  behalf  of  "  the  baiihiny  cumpiuiy„ 
and  deponed  that  tlie  bankrupt  was  indebted  und  resling-owiny 
to  himt  at  agent  aforesaid,  tke  amount  of  the  bill.  In  a  peti- 
tion  for  reeal  of  ike  sefHssCrnfioa— Held,  t.  7%at  the  Mt 
having  been  wpeeiatty  indorted  to  the  bank,  and  net  trm^ferred 
by  them  to  the  concurrent,  either  by  indorsatiim  or  olherwite, 
the  latter  was  not  entitled  to  make  a^ffidaeit  in  the  eharaeter 
of  a  creditor,  either  in  his  own  right,  or  as  trmttee  for  $lu 
bank,  2.  That  the  bank,  therefore,  teas  the  only  creditor, 
and  the  concurrent  being  only  a  local  agent,  and  not  the 
manager,  cashier,  secretary,  or  other  principal  ojficer  of  the 
bank,  could  not  make  affidavit  in  terms  of  ^  9  of  the  siatntt, 
3.  7%at  it  was  no  answer  to  the  petition  Jor  recul,that  another 
creditor  had  appeared  pendente  lite  to  concur  in  the  sequeiura  • 
lion,  in  rtaptct  that,  ^  §  23  of  the  Mtalute,  another  sredilur  is 
allowed  so  to  appear  ami  concur  Ouly  in  ease  of  the  withdrawal, 
bankruptcy,  or  death  of  the  otiyinal  concurrent,  in  none  of 
which  cases  the  original  concurrent  stood.  4.  iVur  that  all  the 
bankrupt's  other  crediture  ranked,  approeed  of  the  sequestiu' 
tion ;  and  the  tequeelration  recalled  accordingly. 

HoTsburgh  was  sequestrated  in  1862  on  sn  a|^Iica< 
tion  presented  in  his  name  with  cononrreace  of  Juhu 
Symers. 

8ymer8  claimed  as  creditor  of  the  banltrupt  in  the 
amount  of  a  bill  granted  by  tho  bankrupt  to  John  CriL-li- 
toii,  and  indorsed  by  Criohton  as  follows — "I'ay  tho 
British  Linen  Company,  or  order," 

Bymers  described  himself  in  his  affidavit  as —  " 
"  banker,  Dundee,  agent  for  and  on  behalf  of  the  British  Linen 
Company  at  Dundee ;"  and  deponed,  that  the  bankrupt  was 
"indebted  and  resting-osring  to  the  deponent,  as  sgent  fore- 
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nld,  the  amoant  of  the  bill  aboya  ueBtioned,  Indoned  the 
said  John  Orlohton  to  nld  British  Unen  Companj,  or  order, 
and  delivered  by  him  to^  and  hold  the  deptmeofc  ae  their 
agent  fiweaaid." 

This  was  a  petition  presented  by  the  tnutee  on  the 
aeqnesfxated  estate  of  James,  Hurray,  for  rmsal  of  Honh 
burgh's  sequestration  on  certun  grounds,  which,  and  the 
answers  by  the  respondent,  will  be  fonud  in  the  note  to 
the  Lord  Ordinary's  interlocutor,  which  was  as  follows : — 

"  Sostftins  tfae  objections  stated  to  the  afiBdarit  of  John 
Symers,  who  concurred  in  the  petition  for  Bequest  rati  on,  knd 
flnds  that  that  petition  waa  not  inpportedbysochooncnrretice 
as  is  reqaired  by  the  statute  2  &  8  Vict  c.  41 ;  and  therefore 
recall  the  sequestration,  and  appoints  this  judgment  to  be 
entered  la  the  register  of  seqnestraUons,  and  on  the  margin  of 
tfae  register  of  inhibitions,  as  prayed  for  In  the  petition  :  Finds 
the  petitioner  entitled  to  expenses. 

"  AeM:— The  affidavit  of  If  r.  8ym««  appears  to  be  ez- 
posed  to  two  objecttons.  One  b,  tiuU  he  was  not  the  creditor 
in  ttie  debt  either  In  his  own  light,  or  in  trust  for  the  Brittsh 
tinen  Company.  That  debt  was  constituted  by  a  bill  which 
had  been  granted  by  the  bankrupt  to  John  Crichton,  and  in* 
dorsed  by  him  specially  to  '  The  British  Uuen  Oo.,  or  order,' 
and  the  British  Linen  Company  did  not  transfer  it,  either  by 
indorsation  or  otherwise,  to  Mr.  Symem.  That  corporation 
Itself,  therefore,  was  the  only  creditor  in  the  bill,  and  was  the 
only  party  who,  through  Its  '  manager,  cashier,  secretary,  or 
other  principal  officer,'  could  swear  the  affidavit,  In  terms  of 
the  9th  section  of  the  statute,  fiat  Mr.  Symera  was  not  snch 
an  anthoriaed  omia  of  the  corporation,  but  merely  one  of  its 
local  agents,  and,  as  such,  be  eonld  not  swear  the  affidarlL 
AndeiBon  t.  Mentelth,  7tfa  July  1847.  The  case  would  have 
been  different  If  Uie  bill  had  been  Indonied  to  him,  either 
epedally  or  in  blank,  for  behoof  of  the  bank,  because,  in  that 
ease,  the  /ui  ezigmtU  would  have  beea  In  htm,  although  as 
trustee  for  the  bank,  and  he  in  that  capacity  would  have  been 
the  proper  creditor,  and  the  proper  party  to  have  sworn  the 
affidavit — BS  was  held  in  the  cattes  of  Bonar,  9th  March  1841, 
and  Wixon  &  Deans,  22d  June  1849.  But  Mr.  Symers  was  not 
in  that  position. 

"  The  other  objection  to  the  affidavit  If,  that  Mr.  Symers 
sweats  that  the  parhr  to  whom  Uie  debt  was  owing  was  himi^, 
whereas  it  waa  the  British  Uneo  Company. 

"  These  objections  appear  afatie  of  the  affidavit  Itself,  and 
•f  the  bill  therein  referred  to,  and  therewith  produced.  That 
affidavit,  therefore,  appears  to  have  been  inept,  and  conse- 
quently Mr.  Symers  was  not  qualified  to  concur  in  the  applica- 
tion for  sequestration ;  and  that  seqaestration  having  been 
awuded  without  the  statntoiy  omcurrenoe.  Is  liable  to  retnl 
at  the  instanoe  of  a  creditor  of  the  bankicpt.  And  assuming 
this  to  be  the  case,  that  recal  cannot  be  redsted  on  any  of  the 
groands  which  are  pleaded  by  the  re^mndent,  and  wmch  are 
three  in  number. 

"  1.  It  Issaid  that  Mr.  Murray  (on  whose  sequestrated  estate 
the  petitioner  is  trustee)  agrMd,  at  certain  meetings  of  the 
bankrupt's  creditors,  sereral  months  before  the  sequestration 
was  awarded,  not  to  use  diligence  whfeb  he  had  began  against 
the  bankrupt,  so  as  to  acqaire  a  preference  over  the  other 
creditors.  AVhether  or  not  Mr.  Munay's  proceedings  Imply 
such  an  agreement,  aod  whether  or  not  any  preference  be  may 
have  acquired  by  using  such  diligence  will  be  available  to  him, 
even  If  this  sequestration  shoold  be  recalled,  are  questions  on 
wUeh  the  Lord  Ordinary  gives  no  oidnlon  here;  for  even 
asnnthig  that  tiiete  proceedings  pnclnde  Urn  from  mriag  his 
own  separate  diligence  to  tfeaS  effect,  it  does  not  abo  follow 
that  fa*  is  lUso  precluded  flmn  ezercMng  his  Iwal  right  of 
applying  for  a  recal  of  a  sequestration  unwarrantably  awarded. 

"2.  It  is  said  that  anotbet  creditor  has  appeared  pendente  lite, 
to  oonour  in  the  seqnestratlon,  and  that,  in  terms  of  the  28d 
section  of  tba  statute,  this  oecnrrsnce  to  available  to  snpport 
the  sequestration.  But  that  section  of  the  statute  ulows 
another  party  so  to  appear  and  concur  only  In  three  cases, 
via.  if  the  original  concurring  creditor  sfaall  either  withdraw, 
become  bankrupt,  or  die, — and  Mr.  Symers  has  neither  with- 
drawn,  nor  become  bankrupt,  ncr  died.  Tfae  object  of  that 
section  appeals  to  be  to  provide  means  for  preveating  pro- 
•ssdingsTMdlyoomnwneed  in  oa  q^teatieBfoTsequestraUon. 
Irou  becoming  abortive  In  t^tfaer    snch  predicaments,  and 


not  to  give  validity  retrospectively  to  a  mtptMSm  » 
warraotabiy  awarded,  and  oi  initio  Inept. 

■*  8.  It  Issaid  that  all  the  bankrupt's  other  crediton*b»kn 
been  ranked  approve  of  the  sequestration,  and  that,  is  ntfcr 
mitf  with  the  deddon  In  the  case  of  U-Nab,  18th  Dwmtei 
1861,  this  supports  the  sequestnitioa,  even  amicngh  tbttriaul 
coocnrrence  was  inept.  Thoteasedoesnotappeutotbtlad 
Ordinary  to  establiui  sQcfa  a  doctrine.  In  tfaatcM^Otifr 
davit  of  the  oonoorring  creditor  appears  to  have  been  i«fR6 
regular.  And  although  that  creditor  was  at  the  ti(Deu» 
discharged  bankrupt,  he  bad  never  been  divested  o(  hiiatitc. 
iiiasmucfa  as,  altboogfa  be  bad  been  sequestrated,  thststqi» 
tratlon  appears  to  have  become  abortive,  there  never  br^ 
been  a  otMoflrmaUon  in  &vour  of  the  tmstee,  and  ooBMqM^ 
so  divestiture  (tf  the  bankrupt  In  flnwur«fsnehtnrt«e.  Tk 
Court  held  that,  in  such  circamstances,  there  wai  so fnnd 
for  recalling  the  sequestration  which  had  been  avstdcdosuii 
concurrence  of  a  puiy  in  that  predicament,  bis  aSdtTithi' 
Ing  been  quite  regnlar.  And  although  the  oppoeitioD  t«  tk 
recal  was  held  to  have  been  strengthened  by  aU  the  otbu  at 
ditois  having  held  by  the  sequestration,  yet  that  caie  ioau 
appear  to  establish  the  doctrine,  that  a  seqnestiatloo  iwinlgi 
witfaoot  any  othur  coocnrrence  than  that  of  a  creditor  ths 
Affidavit  is  ex  fade  Inept,  cannot  be  recalled  at  the  iostua^ 
a  creditor  of  the  bankrupt,  if  the  other  creditocs  who  bin 
ranked  approve  of  the  Inept  seqaestration.  Aod  tbe  ^ 
Ordinary  does  not  think  that  such  a  doctrine  will  be  gira, 
effect  to  unless  it  be  shewn  to  be  supported  by  dearsiibii^ 

"  The  petitioner  bat  stated  other  two  grounds  tor  redbf 
the  sequestration.  One  is,  that  the  lMnkropt,attludiiei 
the  sequestration,  had  ceased  to  be  subject  to  tbe  ls«  dit* 
land.  His  averments  in  support  of  that  plea  are  diqiet«l,iK ' 
If  relevant,  would  require  invesUgation.  And  is  tiHi^>: 
Uous  to  the  affidavit  appear  to  be  sufficient  to  dispcn  ef  ft 
case,  tbe  Lord  Ordinary  has  not  thought  it  noceMS7top 
parties  to  the  expense  of  sucfa  a  proceeding.  But  If  tbeC* 
should  not  concur  in  the  Lord  Ordinary's  views  as  to  thtc 
davit,  it  will  then  become  necessary  to  dd^tose  of  tbla  olijKt. 

*'  The  remaining  objection  is,*tliat  the  mandate  mhiAi  \ 
bankrupt  gave  for  applying  tat  the  seqaestration  ted  etp 
This  objection  does  not  appear  to  tbe  Lord  Otdlnsor 
well-founded,  and  he  wonld  have  vqicUcd  it  If  U  hilkr 
necessary  to  decide  it." 

l^e  respondeat  reclaimed. 

Lord  Jiutice-CUrk. — As  to  the  argument  of  the  reeUnB;!' 
the  provieioD  of  the  statute  in  r^rd  to  tbeofBcUtlivbeK^ 
make  affidavit  for  corporate  bodies,  does  not  prohibit  oAtrf 
sons  from  msking  such  affidavits,  it  i*  the  moat  detpoiU  Hs' ; 
everbeardof.  Hie  very  reason  why  certain  offieiata  ire  ifR^ 
is,  that  if  it  bad  not  been  specified  in  the  act  wbe  Ihi  ^ 
persons  were,  tfae  Court  could  not  have  known  win  ^  •» 
and  the  greatest  difficulty  would  have  arisen  fhxn  Bsskn' 
tbe  partners  ooocnrring  in  the  affidavit.  Bnt  tfae  arfSBMliii 
cnrioas  one  here,  wtwre  the  reclaimer's  case  is,  that  tfae  ^ottii- 
self,  and  not  tfae  bank,  was  tbe  creditor.  As  to  tbepracocftl'?^ 
prehenditisinvarliU)Ieagainsttheooursepnr»uedbera  ^ 
a  bill  is  given  to  a  bank-agent  to  reosver  tbe  osmmo^  I  ^ 
stand  the practiceistors-tranefertheMUtothe^eBi  W 
what  was  done  in  Clianter  v.  Bortfawit^  «9>r«r  voL  xz.  p)L  0* 
681.  I  repeat,  so  far  as  the  practioe  goes,  it  is  ngifuitvfa** 
done  here.  Tliis  is  a  bill  r^ntarly  endorsed  to  die BritUlA" 
Company,  and  tbe  deponent  claims  on  it  as  their  spat  I"> 
a  very  difierent  thing  when  a  person  comet  ibrward  mi  ^ 
hehasthekgsltitletotheUli.  What  be  savs  hmii.** 
the  bUI  Is  beM  by  Urn.  That  is  not  a  legal  title.  Itii«^ 
the  bill  is  blsnk  indorsed,  but  not  bei«,  where  tfae  isduiN^ 
is  special.  Here  Symers  prodoces  the  bill  indoned  mi«^ 
tish  Linen  Company,  and  be  sUtea  himself  to  be  thrir^ 
and  that  tbe  bill  Is  held  by  him  as  their  agent.  1W  *r 
an  acknowledgment  that  he  had  no  title  to  it  fatmari(M<^ 
as  their  a^nt.  Therefore  it  is  clear  thia  is  notasai^ 
by  the  party  in  right  of  the  debt.  Therefim  tUi 
tion  was  granted  on  the  omcnrrence  of  a  pangr«lBl**'L 
terest  I  do  not  go  into  tiie  other  qoestloii  whh  INOV  ' 
iliis  was  a  seqnestratkHi  granted  without  any  dMlW' 
most  be  recalled.  How  can  It  be  any  answar  ^j^fVC: 
cation  for  recal,  tliat  the  other  creditors  wfili  iSiB? 
tion  to  go  on  r  If  Lthat  were  an  snswer,  ^^POS 
that  a  seqoestration  could  never  be  recalls^  ■■fcsWiF' 
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Uidy  of  enditon  wanted  It  to  go  cm.  I  tliink  the  objections 

ri).'htlj  niBtained. 

bird  Codcbvrn. — I  think  bo  too.  Tliis  BcqoeBtnitKHi  wat  ap< 
plied  fbr  bjr  ft  mui  who  bad  no  interest.  That  cannot  be  put 
right  bj  all  the  other  crelitors  saying  that  this  <urcumatance  i* 
of  no  cmue^oeDce,  and  tliej  do  not  wish  tlia  aeqnestntUoa 
recalled. 

}jnd  Mumy. — I  concur. 

Lord  Wood. — I  am  of  the  same  opinion.  This  cannot  be 
takoi  H  an  affidavit  to  the  effect  tlut  the  d«bt  is  Syroers', 
becaiue  the  bill  shews  that  it  is  not  so.  Then,  if  it  is  to  be 
md  as  A  debt  due  to  the  bank,  Symers  is  not  the  proper  uf^a  r 
to  make  the  flflidavit ;  and  whether  the  sequestration  is  to  be 
sihjwed  to  go  on  or  not,  it  not  to  depend  on  tlio  desire  of  tlie 
other  enditors,  hot  on.  (lie  question,  whether  originally  it  was 
properly  gru  led. 

Adhere 

lord  Or£aarg,  Oorrtehlll.— ^c/.  Dean  of  Focnlty  G"k11s). 
Wsd;  6.  A  P.  S.  Beveridge,  8.S.C.  Agmtt.—AS.  Pattoii ; 
bue  AaAenaa,  S.8.&  AgtHt.—L  C6f*.-tW.G.T0 


27lk  May  1853. 
Secokd  Division. 
WiLLiAH  Wallace  and  James  Wallace  v. 
Datiks  and  Ouambbbb,  Competing, 
iwi!m\on,  Inlitnation  of— 1 .  i2  it  not  necesnary  thai  intimation 
o/ait  auiffnation  be  node  in  ttrictjbm  bjf  a  notarial  inttrmttnt, 
2.  TermM  of  a  Utttrjrom  the  anigna*  to  tkt  debtor,  which — 
H«l(l  equivalent  to  intimation 

Thn  iras  an  action  of  malliplepoiading,  raiBed  by  the 
Ret.  W.  M.  Goalen,  in  which  the  Lord  Ordinary  pro- 
luwued  the  foIlDvtng  interlocutor^  the  note  to  which 
■qUnB  the  caw: — 

"SipelB  the  ol^imi  for  WilUain  Wallace  and  for  James 
WiBiof,  and  decerns:  Banks  and  prefers  the  olalmauts, 
JtMm,DaTie8  and  Obamhres,  In  terms  of  th«k  claim,  to  the 
«b<d«6uid  in  omAo,  and  decerns  in  the  preference  and  for 
g^mntagatDBt  the  raiser  accordingly :  Finds  the  claimants 
WilUam  >^^ace  and  James  Wallace  liable  to  the  clumanfs 
Mem.  Davles  aiid  Chambrea  in  the  expenses  incmned  by 
tbem  la  the  comiwUtion. 

_ "  jVofc^Tbis  mnltiplepotnding  raises  a  question  of  compO' 
titiOQ  between  an  English  assignment  and  a  Scotch  arreatH 
nuot  of  certain  funds  in  Scotland  belonging  to  a  party  domi- 
dled  in  England.  The  question  is  twofold,  depending  partly 
vpoa  the  efii»cfe  oi  the  English  aarigtneot  not  intimated,  and 
partly  upon  an  Intimation  actnally  made;  hot  whldi  is  denied 
to  baTe  Men  effiactoal  in  law. 

"  The  hcta  are  simple.  The  late  Alexander  Qoalen  of  Star- 
hank  died  in  Aptil  1851,  leaving  a  disposition  and  settlement, 
by  which  faa  gave  the  whole  of  his  property  to  bis  two  sons ; 
eo^  tbe  fiev.  Walter  MitchuU  Qoalen,  the  raiser  of  thie  action, 
ud  the  other,  Thomas  Goalen,  the  latter  being  domialed  in 
£ngkand.,  These  brothers  mre  duly  confirmed  as  execntors; 
Iwt  Umr  anterad  into  an  arrangement,  by  which  they  adjusted 
tiie  Taltui  of  the  ancooaitop,  and  by  wbich  the  Uev.  Walter 
uitchtll  Ooalen  agreed  to  take  tbe  whole  heritable  property 
and  aasct*,  naking  payment  to  his  brother  of  the  sum  of 
£4798.  tc^etner  with  one  half  of  the  free  runts  and  profits  of 
tiia  whole  estate  to  Uartinmas  1851 ;  but  under  certain  de- 
dnctioni,  wUch,  and  a  payment  afterwards  made  to  account, 
Would  reduce  the.sum  due,  in  round  numbers,  to  about  £2000. 
ft  la  this  sum  which  forma  the  fund  in  medio.  The  precise 
aawtiat  is  of  no  moment  in  this  competition,  and  will  be  as- 
certataud  in  the  course  of  tbe  procus  in  ordinary  form.  The 
amuunnent  appears  to  have  been  concluded  before  Beptem- 
wr.laiUt  when  a  coouderable  payment  was  made  to  Tbomaa 

^"^HAaaa  drcnnutances,  Thomas  Qoalen  executed  a  deed  of 
araMpeiltLiu  England,  and  in  the  Eliiglish  form  of  indenture, 
^nmf  ^Heaara.  Bariea.  and  Chambres,  the  daimauts,  as 
tPHKfer  <VWtrio  creditora  who  bad  obtained  judementa 
jnHBwB  in  <he  English  Courts.  The  deed  is  dated  ^cem- 
IwHMfcMw  limmation— or  notice  of  it,  for  it  is  said 
^fiSMnMfiSi' ta  Intimation — was  made  by.  tbe  assignee^ 
If49|jp!^,tba  80th  of  December  1851,  by  a  tetter  of  that 


date  addressed  to  tbe  Bev.  Ifr.  Ooalen,  to  which,  and  to  the 
answer  by  the  Bev.  Mr.  Qoalen's  agents,  dated  January  1, 
1862,  it  is  sufficient  at  present  to  refer. 

"  On  the  other  hand,  the  claimant  William  Wallaoe,  who 
held  a  promissory-note  from  Thomas  Qoalen  lor  £1239  :  U :  1. 
dated  July  23,  and  foiling  due  November  26,  1851,  used 
arrestments  in  the  haodsof  tbe  Bev.  Wadter  Mitchell  Qoalen^ 
juriMdielUmet/andanda  eauaa,  on  tbe  24tb  of  March  1862,  and 
inhibition  and  arrestment  on  the  26tb  of  March  1862,  in  ordi- 
nary' form.  The  other  claimant,  James  Wallace,  stands  very 
much  in  the  same  situation,  being  creditor  of  Thomas  Qoalen 
inauot)ittrpromi88ory<notefor£1299  :  0  : 1,  datedand  payable, 
like  tbe  former,  July  28  and  Movemlwr  26,  1851,  and  also 
a  prDmiss»ry~ntite  for  £980,  dated  July  24,  aud  payable  Sep- 
tember 27,  1861,  upon  both  of  which,  upon  the  SAtii  and 
26th  of  March  1862,  Javss  Wallace  used  dUigenoe  of  arzeat- 
ment,  and  of  Inhibition  and  arrestment,  in  the  aaue  manner 
as  William  Wallace. 

"  No  objection  is  taken  to  tbe  diligence  used  by  tbe  claim- 
ants Wallace ;  and  the  question  toma  entirely  upon  the  effect 
of  the  previous  assignment  by  itself,  and  with  iwrenoe  io  tbe 
intimation  actually  made. 

Considered  as  a  Sooteh  deed,  it  is  ineflectnaL  Upon  that 
point  there  la  no  qneation ;  nor,  on  the  other  band,  la  It  dis- 
puted that,  as  an  English  deed,  it  fa  good. 

"  As  tbe  claimants  Wallace  had  stated  in  the  record  a  plea 
to  tbe  effect  that  the  assignment  was  insiiffioient,  even  as  an 
English  deed,  to  convey  tbe  fund  tn  medio,  with  reference 
especially  to  tile  form  which  that  fond  bad  asanmed  under  tbe 
arrangement  between  the  brothen,  tbe  Lord  (Mlnan^  pro- 
poaed  to  put  the  ease  In  shape,  to  ascertidn  tbe  hiw  of  sng- 
land  upon  this  point,  when  the  clidmanta  Wallaoe,  by  tlie 
minute  No.  61  of  process,  admitted  that  tbe  asrignnieot  was, 
by  the  law  of  England,  a  valid  deed,  and  sumoient  by  its 
terms  to  carry  the  fund  in  medit :  And  further,  that  accord- 
ing to  tliat  law,  intimation  was  not  necessaty  to  contpleta  the 
right  given  by  thest^d  deed,  co  as  to  render  It  effieetBid  within 
.England  in  competition  wiUi  any  other  right.  This  admission 
clears  any  difficulty  reapecUng  the  validity  of  the  deed  at  an 
Englisli  deed,  or  itaeffimoy  in  tnnsmittinK  the  debt  or  ftind 
tn  medio  if  it  had  been  sitttited  in  England. 

"  But  the  claimants  Messrs.  Wallace  contend,  that  their 
diligenoe  being  tised  in  bootland,  cannot  be  affected  by  any 
previous  deed  mecely  oi  EngUsh  aaaignnient,  mom  ospedally 
without  anch  InUmaticoL  as  wonld,  by  the  law  of  Scotland, 
have  been  neoessaiy  to  complete  an  asdgnaUon  made  in  this 
country  ;  aud  upon  this  point  they  referred  to  tbe  authority 
of  Mr.  Bell,  Commentaries,  vol.  11.  pages  18  and  19,  §  4,  and 
the  authorities  there  referred  to,  observing  that  Mr.  Bell's 
opinion  In  this  matter  is  tbe  more  impcHTtant,  that  he  has  laid 
down  the  doctrine  with  reapect  to  the  effisct  of  a  commission 
of  bankrupt  in  England,  quite  as  broadly  as  it  Is  stated  by  tbe 
opposite  cMmants.  They  referred  also  to  Surge  In  bis  Com- 
mentaries, vol.  IIL  page  777,  and  to  Story  (ed.  IMI),  page  669, 
§  395.  The  Lord  Ordinary  admits  the  weight  due  to  those 
authorities,  and  especially,  in  this  question,  to  that  of  Mr.  Bell ; 
but  he  cannot  concur  in  the  view  which  has  been  taken.  He 
conceives  that  Uie  prindides  which  mast  r^ulate  this  case, 
have  been  concloslvHly  fixed  by  another  class  of  dedsinM  ot 
first  authority.  But  in  proooedlng  to  consider  theee,  be  may 
assume  in  pusing,  that  all  personal  property,  including aooh  a 
claim  as  the  present,  resolving  under  tbe  arrangement  into  a 
penional  debt,  must  be  held,  in  oontemplutiou  of  law,  to  have 
no  lUut,  but  to  follow  tho  owner  wherever  bis  d<HniciW  may 
be.  It  Is  upon  this  principle  that  SDooeasion  in  moveables, 
testate  or  intestate,  is  regulated  by  the  law  of  the  ooontiy  in 
wbich  the  owner  died  domicSed.  It  is  tipon  tbe  same  prin- 
ciple that  any  procedure  which  in  the  case  ot  bankruptcy  has 
the  effect  of  divesting  the  debtor  In  the  country  of  bis  domicile, 
will  be  held  to  carry  a  right  to  his  praeonal  property  wherever 
situate.  The  Lord  Ordinary  is  not  here  overlooking  the  dla 
tinctlon  between  right  and  remedy,  which  may  be  of  great 
importance  in  matters  especiaUy  of  obligaUfHi,  and  to  that 
distinction  ha  will  reonr  in  the  aeqnal.  But  the  general  prin- 
dple  to  which  he  has  adverted  seems  clear ;  and  It  Is  of  im- 
portance to  obxerve,  that  H  is  to  a  great  extent  implied  in  the 
argument  maint^ned  by  the  claimants  Wallace  themselves. 
They  do  not  oontend,  in  the  circumstnnces,  that  the  deed  of 
assignment  Is  invalid  because  It  la  not  probative  by  tbe  law  of 
ScoUand,  nor  execoted  with  the  at^mnities  ieq;aired  1^  tbe 
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Scotch  Btatnteo.  TbAy  do  not  contend  that  Its  import  And 
effect,  AS  being  intended,  and  iu  law  fitted,  to  convtty  the 
Interest  in  question,  mnst  not  be  judged  of  bj  tlie  law  of 
Eo^anc^,  when  the  party  was  domiciled,  and  where  the  deed 
was  execated.  It  fs  admitted  that  the  property,  and  the  right 
connected  with  It,  being  strictly  penonal,  made  it  subject  to 
the  law  of  the  party's  domicile  in  any  qneatioD,  not  tmly  of  suc- 
cession or  l)ankniptcy,  bnt  in  any  question  as  to  the  form  of  tfae 
deed  of  uugnment.  To  the  Lord  Ordinary  tbiii  appears  to 
go  Terr  fkr  towards  the  decision  of  the  cause,  which  tbus  turns 
upon  the  neceaity  of  intimation  as  completing  the  conTeyanoe. 

"Bnt  the  cases  of  Imnkruptcy  go  a  great  deal&rther,  Tfae 
Lord  Ordinary  does  not  think  it  necessary  here  to  enter  into 
any  examination  of  the  histoiy  of  the  law  upon  this  point — 
2  Bell's  Com.  p.  680,  et$eq.  It  Is  now  settled— and  was  so 
Mettled  while  it  was  yet  a  question  of  international  law,  and  in- 
dependently of  any  statutory  enactment/or  Great  BrUain~-iha.t 
the  English  commission  carries  the  property  of  the  bankrupt 
In  Scotiand,  to  the  effect  of  exduding  not  only  any  atelgna- 
tions  inUmated  subsequently,  but  to  tiie  exclusion  of  arrest- 
ments also  subseqaent  to  the  commission.  And  this  Judgment 
rusted,  and  could  only  rest,  upon  the  effect  of  the  Enslt^  sta- 
tutory assignment,  as  a  simple  assignment  completed  without 
intimation.  It  seems  of  no  use  .to  say  tbat  such  an  assignment 
was  statutory  in  Eugjand,  or  Judicial  there,  and  that  such  as>. 
signation  requires  no  intimation.  That  is  rery  true  with  re- 
spect to  Scotch  Judicial  asrignations,  where  the  law  of  Scotland, 
with  reference  to  the  publicity  of  all  tbat  passes  'in  its  own 
courts,  dispenses  with  the  necMslty  of  intimation  as  complet- 
iiig.the  conveyance.  But  the  Lord  Ordinary  is  not  aware  of 
any  principle  of  international  law  by  which  the  proceedings 
in  the  coiirtB  of  England  are  held  to  be  known  in  this  country-, 
or  by  which  au  assignation  there  can  be  held  to  be  intimated 
liecanse  it  has  passed  in  Court,  or  been  made  under  statate. 
It  baa  been  held  here  that  the  retrospectire  operation  of  a 
commission  of  bankrupt  will  not  affect  diligence  in  Scotland 
lued  prior  to  the  commission,  because  the  statute  does  not 
apply  to  Scotland,,  and  because,  till  the  commission  was  issued, 
there  was  d«  /aeto  no  divestment  of  the  liankmpt — Hunter  & 
Co.  V.  Palmer,  Feb.  26,  1625i  The  property  was  still  in  his 
IwsMsdoD,  and  liable  to  the  diligence  of  his  creditors.  The 
commission  operated,  from  its  date  only,  dlTcstment  of  the 
bankrupt's  property  wbereTeriiituntr,ana  left  nothing  to  which 
diligence,  snbeequentiy  oaed  in  Scotiiind,  could  apply.  "The 
Lord  Ordinary  can  st-e  nothing  lu  point  of  principle  which 
should  prevent  the  application  of  the  same  rule  to  voluntary 
iinignati<»iB,  wfaicfa  is  applicable  to  assignations  judicial  or 
Matatory,  bnt  depending  upon  the  force  of  jodgmonti  or  of 
statates  not  operative  ill  tnla  cotintty.  TbiB  dedslons  were 
ttrunnded  upon  the  character  ot  the  property  as  perwnal  on 
the  one  hand,  and  on  the  effect  of  judicial  procedure  as  assig- 
nation on  the  other.  Accordingly,  where  a  property  was  real 
property  by  the  law  of  Scotland,  tlie  English  commisnou  did 
not  atop  the  coo^  of  diligence,  but  the  EnglisU  atslguftes  had 
to  proceed  with  their  luljudica^ous,  8vl)ject  to  any  preferences 
that  mig^t  be  acquired  by  creditors  in  this  eonutry.  or  gene- 
nilly,  by  creditorw  who  were  not  in  a  dtuaiion  ot  having  their 

gref«rei)ctt8  dimlloweU  by  the  Decesdty  of  cWmtng  under  Uie 
»Kli''h  proceodiDgK, 

"  Tliere  is  little  foice  in  the  remark,  that  there  would  be 
gn>Ht  liurdtifaip  in  sostaintng  an  aiwitinatioa  unltss  intimated 
to  the  debtor.  Ko  case  of  competition  like  the  preeent  niatM 
any  sticli  question ;  nor  is  there  any  ground  on  whidi  the 
del'tor,  if  he  maile  bona  fide  payment,  would  be  liable  in  pay- 
ment agiiio  in  consequence  of  an  assignation  of  which  he  ha<l 
nu  intiiuation  or  knowledge.  There  can  be  no  hardship  to 
tlie  criidltor,  for  tlu  law  in  no  eau  ftguireM  my  intimation  to  kirn, 
Rt/T  mi/  intimaiUn  ui  in  ite  own  nature  pubAe.  It  will  be 
effectiul,  however  privately  made,  and  however  little  known, 
and  capable  of  being  known,  to  the  world  at  large.  Further, 
tl.e  iiyiit«m  Sicuw  tu  have  operated  iu  Eagland  no  incouvvui- 
etic<%  nor  does  it  imWed  appear  tiiut,  nccurdiug  to  the  rules  of 
uiir  liiw,  Lliere  is  any  greater  protection  to  the  general  credi- 
lun  in  this  country  UiaQ  in  England. 

"  Uut  even  oo  (lie  supposition  tlut  the  assignation  nqiwes  to 
be  iiiiimated  in  order  to  complete  its  effect,  the  Lord  Onllosry 
tliinks  it  was  coni|deted  by  the  iotiinatioii  contained  In  the 
letter  of  30th  Drceiitber  16^1,  as  answered  on  tlie  Ist  January 
I8%S.  It  is  certainly  nut  necessary  by  the  law  tk  Scotland 
thai  intlmaiiito  «houl>l  be  made  in  ttrict  form  by  notarial 


iastrunent.  It  is  not  necessary  that  it  shoakl  be  tnide  br  ■ 
notaiy,  nor  does  the  Lord  Ordinary  obseive  any  case  In  whicti 
it  has  been  held  that  pndactim  nf  the  UtirwHoU  of  unymw' 
to  the  debtor  is  neoessary.  Although  the  more  rq;dar  cow* 
of  InttmatiOD  may  be  in  some  ime  or  other  of  those  wqr*, !)» 
law  nodoohtediy  admits  of -equivalents;  and  the  Lord  Ordi- 
nary thinks  that  a  written  notice  to  the  debtor,  Mttiof  tonh 
the  assignment  in  such  plain  and  distinct  terms  as  in  tb* 
letter  of  the  80th  December  1861,  and  demanding  an  aniMaUe 
arranf^ment  on  the  footing  of  the  aieignment  or  inliDBtiB; 
legal  proceedings,  followed  liy  an  answer  upon  the  part  of  Ibe 
debtor  explaining  how  the  matter  stood,  giving  more  oomrt 
information  as  to  the  amount  of  the  debt,  bat  stating  tlHtw 
compnUtor  wonld  Im  required  for  settlement,  li  eqoivaku  ta 
intimation,  and  is  quite  as  oondosive  as  &  general  v^aan- 
ledgment  of  debt,  and  promise  to  pay  what  sfaoald  be  ma- 
tained  to  he  due,  which,  tKvond  all  doubt,  would  Im  soffiaeot 
This  Is  not  at  all  the  case  of  mere  pvivato  knowlei^e,  fndefc- 
denlly  of  any  distinct  intimation  of  the  amlgnee^  rig^t  ssd 
reqnisition  to  settle  with  him  as  creditor.  Upon  this  poii4 
and  indeed  upon  the  former,  the  case  of  Sir  James  Otay>.TW 
Duke  of  Hamilton,  decided  in  the  Hoose  of  Lords  Match  lit 
1708-9,  Robertson's  App.  Ca.  p.  1,  seems  to  be  condniR 
So  Bb<o  is  the  case  of  The  Earl  of  Aberdeen  v.  Thsl>tld 
Uarch  and  others,  decided  in  the  Honse  of  Londa  .^ril  \. 
1780,  Graigle,  Stewart  &  baton's  A  pp.  Ca.  p.  4#. 

"  The  Lord  Ordinary  veutares  to  think  any  fnr&er  diva- 
tfon  of  the  authorities  unnecessary. 

"  It  was  said,  that  in  all  matters  of  remedy,  the  law  oT  lb 
country  to  whose  courts  and  Jurisdiction  the  party  apptsk 
must  give  the  rule,  and  that  the  necenity  of  Intimatioa 
matter  of  remedy.   The  Lord  Ordinary  admits  tiw  gaeil 
principle,  bat  disallows  the  application.   Intimatioa  l»  th 
debtor  is  not  required  as  matter  of  remedy  1^  the  law  of  Gm- 
land.   It  is  required  to  complete  the  right,  and  to  eSsctllt  | 
divestment  of  the  cedent,  and  the  investmMtt  of  tfae  ssripn 
It  is  not  otherwise  necessary  to  enable  the  p«rty  to  bring  h 
action ;  and  accordingly,  where  it  is  not  required  to  taa^ 
the  right,  the  action  lies  upon  the  simple  aMignmeitt.  Or 
defence*  tiiat  the  asugnatiun  hae  not  been  intimated,  is  an 
defence  of  the  same  character  with  tbat  which  mi^k 
founded  upon  any  of  the  statutory  ptescripttona;  bvtftiillt 
the  right  u  incomplete,  and.  In  case  of  com  petition,  tte  t 
cannot  be  completed  so  as  to  control  or  affect  the  ti^t 
third  party  acquired  in  the  meanwhile.   Bat  if,  by  Uwlvs  I 
the  domicile  of  the  cedent — and  in  this  case  also  of  the  silp  | 
nee— Uie  right  has  been  efivctually  transferred  witbcnt  oB  , 
mation,  intimation  whicli  la  only  nnceesary  to  completa  k 
translerence,  cannot  be  neveaaty  at  Mwtfsr  «f  rtwsrfy.  Fm^  ^ 
dure  In  the  Courts  here  may  be  neceasaiy  to  enable  IImM:  i 
nee  to  recover  the  property,  as  It  may  be  neoessaiy  ten  I 
English  exccntor  by  will,  or  next  of  kin,  to  recover  pnpf?  | 
of  the  deceased  whom  he  represents,  and  who  has  diednw^  i 
ciled  in  EUigland.  It  may  Ut  necessary  for  an  English  I 
in  bankmptey  to  take  atepa  la  the  courts  in  this  coddUt.  M  | 
in  all  these  cases,  if  the  right  l>e  complete  by  the  ls«  iif  , 
country  which  muKt  n^nlato  (Ac  transfer,  it  aeema  imiiim*'' 
maintain  that,  as  matter  of  remedy,  something  ftuwrX 
be  done  wbivli  the  law  tif  Scotland  requireo  for  ooai|ik^ 
the  right  in  the  case  only  of  transfon  tbat  are  repl^' 
that  law," 

The  letters  rererred  to  by  the  Lord  Oidbiai7  wRtl 
following:^ —  • 
LmucDAU  &  Bakbswcu,  Solicitors,  Liverpool,  to  dMBff- 
W .  M.  UOAiKf  of  Starbank. 

Lirerpooi.  SO-A  X>diaiilrlg 
■  *•  We  beg  to  inform  yoe,  that  your  brotlier  Mr.  ThoMiGi^ 
by  indenture  of  Hs*i(;timent  bearing  dttie  the  Mddyy.^ 
ceniber  IMl,  traosferrcd  and  conveyed  the  wholeeC 
ami  interest  nnder  the  will  and  family  setrlemeotflf 
fHiher,  Alexander  Chtaleit,  to  Hr.  Willliioi  Duviee  «m*£ 
C.  Chambres,  to  secure  (Serteln  detrts  In  respect  flf^WfJ 
ments  had  been  obtained  against  him.  These  jd^wilW*^ 
to  the  sum  of  ^77 -1 : 15:  4,  besides  interest  antlwWWM 
amounting  to  about  £100.  We  are  directed  to  tj>|MBB 
for  the  sale  of  all  the  property  comprised  in  tlM  VV^^BI 

with  you.  >?e  Itave  already  enodnc4  lb*  mMV^^p 
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■thei'B  Mtat^  and  hava  well  (Withered  what  rooniei  wonld  be 
wjable  to  jaat  brother,  whidt  we  are  of  oplnioo  will  pxceed 
£3000.  ITit  be  your  wish  that  the  property  should  not  be  lol  I 
lublicly,  we  are  riliinjt  to  <xxae  to  terms  with  jrou  ;  aod  in  or- 
ler  to  save  time,  we  at  once  stite  what  our  terms  are,  namely, 
hat  you  forthwith  pay  over  to  Mr.  D^vies  and  Mr.  Chamt)fM 
he  aum  of  X2000,  as  the  purchaser  of  your  brotlter's  share  and 
itereat  in  the  property,  and  that  any  farther  claim  which  your 
rother  may  be  entitled  to  shall  be  submitted  to  the  opinion  of 
atiie  eminent  legal  gentlemen  in  Scutlaod  to  be  agreed  upon 
etweea  yourself  and  our  law-aeent  there,  and  that  you  engatfe 
>  pav  any  farther  sum  if  any  should  be  awarded. 

**  These  are  the  only  terms  we  ehnll  agree  to,  wbicli,  if  '1c- 
lined  byyou,weslialIatoiiceL'ommence  ivcal  procefdings.  We 
lUiit  bcR  the  fiirour  of  your  reply  in  course  nf  post." 

J.  &  J.  UAOannnr,  to  LrrrLioAU  &  BABDSWcrXw 

"  Sdinbvrsh,  \U  January  1852. 

"  The  Rer.  Mr.  Goalon  ha>  put  your  letter  of  90th  ultimo  into 
Hir  hands.  You  are  CTideotly  unacquainted  with  the  position 
if  matters  wltea  you  speak  of  uking  proceettiuga  for  the  sule  of 
II  the  property  comprised  In  (he  late  Mr.  Ooolen'a  settlemi-tu, 
nd  yn%  liave  a  most  vxaggemted  idea  <tf  the  balaoce  to  wliiub 
dr.  Thomas  Onalm  Is  eatttlH* 

"  The  late  Mr.  Ooalen  left  his  whole  estate  eqeally  between 
lie  two  iCMis,  sobject,  of  conrsf.  to  payment  of  his  debts;  and, 
ifter  rariooa  negotiations,  an  nrrangement  was  entered  into  tie- 
ween  the  brother*,  under  which  the  properties  were  ralue<l,  and 
ifter  making  provision  for  and  deducting  the  debts  due  by  the 
Hte  Mr.  Ooalen,  the  Rev.  Mr.  Quali^n  agreed  to  pay  his  brother 
I  certain  aam  for  his  half  of  the  residue,  nuhject  of  course  to  >)e. 
luctlon  from  this  half  of  the  debt  due  by  Ur.  Thomas  Goalen  to 
lis  father,  which  formed  part  of  his  father'a  estate;  aud  of  an- 
other debt  of  X1300  owing  by  Mr.  Thnmaa  Ooalen  to  the  Ute 
lir  Juhn  Gladstone,'  for  which  bis  father  was  surety,  and  like- 
rise  aBbjact  to  Mr.  Tliomos  Ooalen'l  half  of  the  general  expcnoe 
if  com|HetIng  titlea  to  the  different  properties,  and  winding  up 
he  eelate. 

**  The  titles  to  sereral  of  the  properties  are  already  completed, 
nd  thej  would  have  been  all  completed  inmetiine  ago,  but  tbr 
lie  ctrcDmBtanc«>,  that  aonw  of  tlie  deeds  had  gone  Mnissing 
uriDR  the  late  Mr.  Ooalen's  life,  and  have  not  yet  been  traced. 

are  endeavouring,  however,  to  get  the  defects  io  the  title 
ipplled,  and  the  Bev.  Mr.  Qonlen  wUI  be  in  a  condition  very 
lortly  to  borrow  on  the  property  the sama  necessary  to  pay  uCT 
la  father's  and  to  settle  with  his  brother  or  his  creditora. 
he  Bew.  Mr.  Oealen  will  tcqulra  no  compoMtor  to  do  what  It 
icuoabeni  on  him  nnder  the  arrangeinent  with  his  brother, 
ith  whose  difficulties  be  was  not  acquainted  at  the  time  the 
rraiigement  was  entered  Into ;  but  of  course  we  will  require  to 
«  that  he  gets  an  effectual  conveyance  and  discharge  before  he 
aye  over  tlie  balance  owing  by  him  to  hia  brother;  and  if 
ou  think  it  necessary  to  emphiy  an  agent  here,  we  shall  be 
f«dy  to  oommutiicate  with  him." 

Subseqneat  to  closing  the  record^  the  Messrs.  Wallace 
lad  lodged  a  minuts,  admitting  that  the  deed  of  assign- 
aont  foanded  on  by  the  competing  claimant  was— 

'  by  the  law  of  England  a  valid  deed,  and  sufficient  by  Its  terms 
o  convey  any  sum  due  by  the  raiser  to  his  brother  Thomas 
loalen  under  the  arrangement  between  them;  and  further, 
hat,  according  to  that  taw,  intimation  was  not  necessary  to 
tomplete  the  right  given  by  the  deed,  »>  as  to  render  it  effectual 
vithin  England  In  competition  with  any  other  right and  con- 
lentiog  that  the  case  should  bo  pruce^.'ded  with  and  disposed  of 
Ml  that  footing. 

Messrs.  Wallace  reclaimed,  and  ftteaded — 1 .  The  (and 
It  qnestioa  being  attuted  in  Scotland,  the  assigoment, 
irithoat  intimation,  vas  in8affi<aent  to  Gonrey  it.  ^. 
There  was  no  sufficient  intimation.  Notarial  intima^ 
ion  was  the  proper  furm.  At  any  rate,  in  order  to  com- 
plete the  assignation,  it  iras  necessary  that  there  shonld 
lave  been  an  answer  to  the  assignees'  letter — a  s|>ecifio 
agreement  to  make  payment  of  the  debt  to  the  maigneea 
 ^which  was  not  the  case  here. 

tordJtu^  Clerk. — The  interlocutor  of  the  Lord  Ordinary, 
•vhich,  in  general  teinu,  sustains  and  prefers  the  claim  of 
Javiea  and  Chambres,  procevds,  as  is  explained  Id  the  note, 
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upon  two  gronnda,  which  are  quite  separable  and  diatioct  the 
one  from  Uie  other.  Each  Is  enfficlent  for  the  dispoial  of  the 
ease.  One  iovolvei  a  very  general  point  of  law — the  other, 
aa  it  appears  to  the  Court,  di>pendR  upon  the  Bpecial  I^eta  of 
this  particular  case,  and  will  involve  no  general  point  of  law. 

The  claim  of  the  ancceftafnl  party  io  this  multiplepolnding  ia 
fonnded  on  an  assignment  executed  by  their  debtor,  reBideot 
Id  Englsmd,  of  certain  claims  dne  to  him  by  the  real  raiser, 
tetldent  and  domidled  in  Scotland,  and  who  holds  the  fimda 
out  of  which  theae  claims  are  to  be  satisfied  In  Scotland,  as  a 
Bcotch  executor,  and  nnder  the  title  which  tfaat  office  gives. 
Until  payment  and  diKtribution,  the  firads  are  all  covered  by, 
and  held  under,  the  title  of  executor  by  the  law  of  Sootlana, 
under  a  Scotch  settlement.  A  creditor  of  the  cedent  has 
arrested  these  funtts.  and  in  the  competition  which  the  mnltl- 
plepoindlng  raised  by  the  holder  brings  to  issue,  the  Enell^ 
asBigneea  maintain,  that  aa  the  assignation  in  Enslana  to 
them  was  prior  in  date  to  the  arrestment,  it  divested  the  ce- 
dent, whether  intimated  or  nbt,  as  the  fhnd,  because  it  be- 
longed to  a  party  domiciled  hi  England,  was  effectually 
tranaferrod  thereby,  according  to  the  law  of  England, — and 
that  no  intimation  to  the  holder  of  the  fund  was  itecessanr  to 
complete  their  right,  or  to  exolnde  dlllgenee  done  in  Mot- 
land  in  order  to  attach  the  ftind,  and  secure  a  prefsrenee, 
seeing  that  the  fund,  ^om  and  after  the  date  of  the  asdgna- 
tion,  belont^ed  to  them,  and,  therefore,  that  the  holder  held 
no  fund  of  the  cedent  which  could  be  hahilely  arrested — ^for  to 
that  the  plea  must  l>6  brought.  But  further,  the  assignees 
contend,  that  if  intimation  of  their  aasigoatlon  is  neceesaiy  to 
eiiabln  them  to  exclude  the  effect  of  the  arrestment,  they  are 
equally  eutitlcd  to  be  preferred,  becanse  tbeh*  aMignation 
was  effectually  intimated  in  such  a  manner  as  to  give  them 
the  full  hcniiflt  of  intiinatiou  by  the  law  of  Scotland,  before 
the  date  of  the  arrestments  founded  on  by  the  'competing 
party. 

If  they  are  well  founded  in  that  latt«r  plea,  it  beeomea 
altogether  unnecesaary  for  the  Coort  to  conrider  the  flmt 
p(rint.  The  Lord  Ordinary,  having  both  points  argned,  very 
properly  gave  his  opinion  on  both.  In  case  the  Oonrt  should 
not  concar  as  to  one  or  both ;  bat  Us  iateriocntu  is  la 
general  terms. 

The  fint  plea  opens  up  one  of  the  most  general  and 
delicate  questions  of  law  which  has  ever  been  raised,  and 
the  decision  of  it  in  one  vaymay  lead  to  very  extensive  eonse- 
qoences,  not  only  as  to  the  effisct  of  dfUgence  in  Seotiand, 
but  as  to  results,  the  reach  of  which  it  Is  not  eaa^  to  foresee, 
both  as  to  the  eS<Mcy  of  arrestments  JitnJania  jurU^iom* 
eauta,  and  also  as  to  a  great  variety  of  penonal  claims  aud 
grounds  of  preferences.  There  may  also  be  a  very  material 
specialty  nnder  this  general  question,  .whether  the  Atct  that 
the  ftiud  was  In  the  hands  of  tbe  holder  and  real  rdser,  by 
virtue  of  the  office  and  title  of  executor  nnder  a  Scotch  settle- 
ment, does  not  exclode  views  stated  by  the  Lord  Ordinary, 
ev«n  If  applicable  to  the  case  of  a  party  in  Scotland  owing,  on 
a  mere  ground  of  ordinary  debt,  a  snm  to  a  party  In  England. 
But  these  are  not  matters  necessary  for  the  di^Kisal  of  the 
case. 

The  dlscnsaion  before  the  Court  has  been  confloed  exdn* 
sively  to  the  latter  point,  for  If  that  is  dedded  un^voarably 
to  the  reclaimer,  then  tlie  genwal  qnestioa,  that  intimation 
was  not  necessary  to  secore  a  pc^rnnce  over  the  fund  in 
qnestion,  and  that  the  sirestnwnt  could  not  attach  any  fund 
belonging  to  the  graoter  of  the  assignatioa,  will  not  arise  at  all 
for  decision. 

Accordingly,  we  have  not  heard  this  general  question  argued 
to  any  extent  whatever,  and  by  giving  judgment  on  the  other 
point,  it  will  be  understood,  that  as,  on  the  one  hand,  we  lndi> 
cate  no  concurrence  in  the  opinions  expressed  In  the  note,  m, 
on  the  other,  we  desire  to  be  understood  as  indicating  no  dis- 
sent ;  for,  in  point  of  fact,  we  have  not  even  ooosidwed  the 
question,  nor  heard  it  difbussed. 

Upon  the  latter  qnestion,  the  facts  of  the  ease  are  very  short. 
The  assignation  is  dated  the  83d  December  1851.  It  is  ad- 
mitted, by  a  r<>gular  mlonte,  ttiat  this  assignation — (reads 
minute).  The  party,  then,  in  thb  discussion,  has  the  bmeflt 
of  a  good  and  valid  assignation.  It  has  been  objeoted,  that  the 
assignation,  and  tbe  Intimation  thereof;  if  such  was  made,  is 
not  sufficient  to  secure  a  preference,  beoanse  the  snbject-mat- 
tcr  which  is  conveyed  and  assigned,  is  the  rt|^t  to  elaim  one- 
half  of  the  deceased's  funds,  estate  and  eze<attry,-iindlr  bis 
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will ;  wbereRi,  by  agreement  between  the  cedent  and  hit  brother, 
the  real  raiser,  who  bad  intromitted  and  acted  under  the  will, 
it  had  beea  arranged  that  the  Utter  wa*  to  pay  a  certain  turn 
as  the  value  of  the  cedent's  right  and  claim ;  so  that,  it  is  siud, 
the  assignation  ia  really  not  of  the  agreed<on  sum  which  forms 
the  fiind  in  medio,  I  very  much  donbt  whetlier  this  objection, 
if  ia  any  degree  sound  in  itseir,  can  now  be  competently  stated 
after  the  admiuion  which  I  have  already  quoted,  and  which 
seentt  to  limit  the  question  to  the  point,  whether  "  intimation 
was  necessary,  and  was  duly  made."  But  in  cnse  this  objec- 
tion can  be  competently  broaght  under  the  objection,  that  inti- 
matioo  of  the  right,  which  is  the  claim  in  this  muttiplepoinding, 
was  cot  duly  made,  wo  may  consider  this  objection.  It  ia,  in  my 
opinioQ,  groundless,  Iwth  according  to  the  letter  and  character 
of  the  RBsigiiation.  The  subject-matter  assigned,  is  the  cedent's 
right  nnder  his  father's  will :  That  is  his  right  and  title.  True, 
the  brothers  agreed — in  what  way,  is  not  Tery  clearly  ex- 
plained— seemingly  not  by  any  formal  and  regular  deedB---that 
the  brother  in  ScotJaod,  who  acted  in  Scotland,  and  who  had  to 
Collect  the  fuada  and  estale  of  the  deceased,  should  pay  a  fixed 
■am  at  the  full  value  of  the  event's  ahare  of  the  succession,  to 
one-balfof  which  he  had  right  nnder  the  father's  settlement. 
But  though  this  arrangement  fixed  the  snra  which  the  real 
raiser  was  to  pay,  yet  the  cedirnt's  right  and  title  arose  oat 
of,  4nd  was  founded  upon,  the  tether's  settlement,  and  the  sum 
to  be  paid  was  his  share,  such  «■  be  bad  adjusted  it,  of  his 
father's  saccession. 

It  ia  said  that  litis  sum  was  Roasted  in  a  correspondence  be- 
tween the  brothers,  which  it  haa  not  bem  necessary  for  ui  to 
see^.  Whether  that  correspondence  would  hare  founded  any 
separate  right  of  action  independent  of  the  father's  settlement, 
it  is  unnecessary  to  inquire  ;  for  clear  it  is  that  the  cedent's 
right  and  title  is  really  his  fatlier's  settlement,  the  correspon- 
dence relating  only  to  the  aam  which  ia  to  be  paid  to  him  under 
tfnd  in  virtue  of  it  And  that  nich  is  the  true  cliwacter,  boUi  of 
,hU  right  pnd  hia  tittei  Is  clear  from  ttiis^  that  ho  had  accepted 
the  office  of  executor,  which  brought  the  whole  execatry,  as 
well  as  hia  o*n  ^liare,  directly  under  that  title,  although  he  left 
to  bis  brother  in  Scotland  to  intromU  and  act.  This  objection, 
tlierefore,  is  groundless. 

Then  the  assignees  having  this  assignation,  their  agents  in 
Liverpool,  on  30th  December  1861,  write  the  fbllowtng  letter 
to  tl)e  real  lafso^reada).  Whether  they  knew  of  the  ar- 
rangement for  fixing  the  sura  to  be  paid  to  the  cedent,  or  whe- 
,  ther  titat  arrangement  was  then  completed  and  adjusted,  or  at 
least  tlie  sum  ascertained,  ia  of  no  moment  The  cedent's 
claim  and  inltrttt  ia  stated  to  he  transferred  and  assigned,  and 
the  direct  and  immediate,  and  most  effectual  and  formal  mellKxl 
nf  enforcing  the  claim,  was  to  proceed  under  the  fstfaer's  set- 
tlement which  was  tlie  cedent's  regular  title,  of  the  foU  bene- 
fit and  use  of  which,  if  there  was  deli^  or  difficulty,  he  was  in  no 
degree  deprived  any  correspondence  for  settling  the  anwunt 
of  hia  claimi  supposing  that  such  correspondence  and  agree- 
ment wan  .either  completed  or  carried  through  in  any  formal 
shape.  Hence  the  intimation  of  what  was  to  be  done,  was  tW- 
reotly  tpplicable  tp  the  case,  and  an  appropriate  course  for  the 
assignees.  It  is  true  they  miitht  have  been  prevented  from 
claiming  more  than  the  sum  wliich  the  «dent  had  agreed  to 
take,  aiid  that  such  agreement  might  bar  them  from  insisting 
on  any  sale,  and  they  may  have  pointed  in  this  letter  to  claims 
greater  in  amount  than  they  could  enforce,  or  to  proceedings 
which  it  might  no  longer  be  competent  to  adopt:  That  may 
be  true.  But  the  communication  does  not  the  less  Intimate  and 
announce,  that  the  brother  had  ssslgned  and  traniferred  his 
whole  claim,  whatever  it  was,  to  the  parties  for  whom  the  oom- 
mutiicatioB  was  made,  and  that  the  fall  amoiut  now  belonged 
to  them. 

The  letter  is  explicit  and  full  on  that,  the  material  and  Im- 
ftortuBfiM^ffot  which  was  to  give  mitice  to  the  holder  of 
the  itiKK  *^->PA  Pl-> 

^M^r.S^'it  with  r  fThe  brother  immediately 
Ji^^'^ebu  as  a  business  commontcaUon  to 
-was  TTectfiAty  'Hr\him  to  attend,  and  then  his  agents 
.-^te  fc>lfo>^g  teiAiB— (reada)   This  letter,  of  couree, 
'  effi^ct  ;itf-if  .ift'.tiad  been  written  by  the  real  raiser 
s^^k^pi^  piffle  vngnation  was  not  sent  to  him, 
R^iji^i^SV  tijAdeed  Is  distinctly  re&rred  to,  for  Ui 
"  r  m\ipit  be  immaterial,  except  with  a  view 
1 14     granted  to  him ;  and  if  he  did  not  ask 
^■lyicci  had  no  ooenrion  to  do  mora  at  that 


time  than  to  intimate  its  date  and  oontenti^  in  order  to  cms- 
plt^te  the  title  given  to  them  by  the  asngnation. 

The  answer  ia  complete  proof  that  the  aaaignation  w»  mida 
known  to,  and  intimated  to  the  holder  of  the  fnod— aadthitii 
the  main  use  of  the  answer.  I  am  far  from  being  prepartdto 
say,  that  an  answer  to  a  distinct  written  intimation  of  as  it. 
signation  is  necessary,  if  such  written  intimation  u  cnffidestlj 
established  by  recovery  of  the  origioal  or  otherwisr;  forlisi 
not  at  all  disposed  to  hold,  that  the  efficacy  and  BDSciescyd 
the  communication  by  which  an  assignation  is  iDtimoted,  it- 
pends  on  the  reply  or  acknowledgment  by  the  party  tovhn 
It  i»  maiie. 

But  this  letter  really  superseded  the  necessity  of  ao]thit{ 
else  being  done  by  the  as^guees.  for  the  agents  ezpnsdjr^ 
— (reads  last  sentence.)  After  receiving  soch  an  aQiwei,tiii 
assignees  were  entitled  to  rely  ou  the  sntSdenigr  of  thena- 
mnnicatioQ  by  which  ttiey  had  intimated  their  sa«igMti«. 
It  has  been  contended,  that  if  nn  assignation  is  iutimated  1^ 
letter,  it  is  necesraiy  that  the  debtor  should  make,  in  ai»ti 
a  distinct  promise  to  pay  to  the  assigoee,  in  order  to  Biti 
such  a  mode  of  intimiriiloa  efiectual  in  law  for  the  sripiN'i 
preference.  I  do  not  recognise  any  such  doctrise,  snd  tk 
expresBions  founded  upon  are  really  stating  what  wen  tk 
facts  in  other  cases,  but  do  not  establish  that  such  an  sotnr 
was  necessary  in  point  of  Inw.  In  this  case  it  is  clear,  bos. 
ever,  that  the  answer  doss  acknowledge  the  interpeliiUA 
That  the  deed  might  require  to  be  examined  with  a  Tie*  t* 
the  discharge  which  the  bolder  of  the  fund  might  be  estitU 
to  require, is  another  point  tdtogether ;  but  that  very  uttn*- 
tiou  only  the  more  proves  that  the  intimation  of  the  iiapN- 
tion  was  acknowledged  as  complete,  since  that  ulliinate  pMl 
is  the  only  thine  which  ia  reserved  for  future  examiuatiiA. 

Without  entering  into  any  other  views  of  the  case,l4iB|( 
opinion,  on  the  above  ground,  that  the  aasignation  fouuictle 
was  dnly  and  effectiully  intimated  before  the  d«t« 
arrestments,  and  hence  that  the  assign eee  have  beenqW 
preferred.  The  reclaiming  note  must  therefore  be  MV 
with  expenses. 

Lord  Coekbum. — I  am  of  tlie  same  opinion.  I  ssy 
about  the  general  question  raised  io  the  note  of  the  hott' 
nary  :  I  decide  on  the  special  facte  of  this  case.  I  UiiAh ' 
rule  is  just  this — that  intimatioo  may  be  by  letter,  Vf<^_ 
that  is  followed  up  by  another,  acknowledging  that  kilillMs 
the  debt.  I  think  we  have  here  intimation  by  teUersidiri* 
as  can  be,  snd  then  there  is  an  answer,  which,  as  I  rsadil^jtf 
ackoowledgea  the  debt,  and  virtually  tells  the  sstignw  tW 
any  more  formal  intimatioo  is  unnccesMry. 

Laid  Murray, — agree.  I  think  iu  this  case  tfaeresaiir 
flcient  intimation. 

Lord  Wood.-~U  Is  admitted  that  the  EngUsh  deed  of 
ment  founded  on,  is  by  the  law  of  H^gland  sufficivot  t;  il 
terms  to  pass  any  interest  Qoaleo  had  imder  the  tettleoeiii 
his  father,  and  io  particular,  "  to  convey  any  sum  due  to  ks 
by  hia  brother,  the  raiser  of  the  procesa,  nnder  the  mu^ 
ment  between  them  mentioned  in  the  summons." 

And  the  letter  of  80th  December  1851  iirom  the  ageo»4 
the  assignees  to  the  Ber.  William  Goaleo,  is,  in  mjr  o|iiiii><a| 
sufficient  notification  of  the  asHigneus  being  in  n)tbtB(*> 
claim  Qoalen  might  have  under  the  seitleoieut,  vlulb'T'' 
standing  simply  on  the  settlement,  or  whatever  fwim  it 
have  taken  by  arrangement  between  the  partlci^  but  bti«S 
still  truly  his  Interest  under  the  settlement  as  adjusted. 

I  therefore  hold  it  entitied  to  the  same  dTect  <*  If  It  hj 
refoned  to  the  arrangement  that  bad  been  ■!Dt«tediato,»s 
stated  what  might  be  due  by  it  Hie  clalni  wbicti  wfc  l*  • 
asserted.  ^ 
Then  this  letter  of  80th  Decec=l>eT  1651.  wriK^n  M  " 
agente  of  the  assignsfs,  (which  is  tho  tiiui^^  m  if  ""^"'J 
themselves),  pute aside  all  question  as  to  tlia  e^cct ^'^'T 
knowledge,  as  generally  so  called^flr  avplL  of  kaOTN4p  " 
the  commanings  with  the  assignee.  j 

For,  as  I  read  It,  It  is  a  direct  intimallA  If  Ol 
tbe  deed  of  assignment,  by  date  and  menlM  |H< — r  |. 
import,  as  traii6ferrin«  to  them  the  cet!eiil'»int«w*'"*^ 
father's  settlement, — and  is  also,  is  sulsCance. 
sitlon  and  claim  by  the  assignees,  as  Ih  ri^; '     *  ' 
and  notice  that  they  are  to  be  heM  as  tbe 
the  aasignation,  tbe  full  legal  Utl«  tibuuo, 
and  enforce  the  saine.:«hatenr 
Kow  wbllr.  In 
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I  tikii,  it  is  not  neceBsary  to  determine  whether  this  letter  was 
Dr>tiDfficl«Dt«fA«(/' to  complete  tbe  rlffht  of  the  aniiimee, 
[ummlni;  IntiraatloD  to  bare  been  requisite  to  do  eo,  which 
it  tbe  fotrttng  on  which  the  Court  Is  now  dealloff  with  tbe  case), 
Idmnid  not  wish  it  to  be  undeigtood  that  I  had  formed  my 
cptnioD,  or  had  any  Inclination  of  opioioD,  that  more  was 
necenry.  But  t  apprehend  that  that  is  a  qnestion  wbioh  is 
here  mpeneded  by  the  answer  of  1st  Jannary  1852,  returned 
to  the  assignee's  lett«r,  by  the  t^nts  of  tbe  Bev.  Mr.  Ooalco, 
the  dAttr  io  the  daim  which,  by  tbe  arrangement  that  bad 
IwtD  made,  tbe  oedbif  Thomas  Goalen  had  against  him  under 
ttieir  father's  settlement. 

That  Tetter  acknowledges  receipt  of  the  intimation  by  tbe 
Btr.  1ST.  Ooalen,  and  Imports  an  express  nndtirtakiug  to  im- 
plement all  that  Is  incumbent  on  bim  under  the  arrangement 
Rferred  to.  and  tlierefora  stating,  that  no  legal  measures  on 
At  part  of  those  In  right  of  Thomas  Goalcn  will  be  necesiary 
to  onfone  hla  or  their  cWin,  as  in  his  place,— only  that,  of 
comw,  he  the  Bev.  Ur.  Goalcn  will  require  to  five  that  be  gets 
a  p>oi  conveyance  and  discharge  before  he  pays ; — in  other 
vordii,  that  while  he  readily  acquiesces  in  the  demand  that 
ttKT.  IS  the  assignees  of  ITbomas  Qualen,  shall  receive  the 
tnoeflt  of  all  his  Interest  under  bis  father's  settlement,  as 
during  an  the  arrangement  of  parties,  he  shall,  before  per- 
foTinance,  have  satlafactoty  evidence  of  the  sufficiency  of  the 

This,  I  think,  Is  equal  to  an  eipresa  provision,  (if  that  were 
necc«try,  which  I  do  not  admit),  made  in  answer  to  tbe  Inti- 
BtttioD  of  the  assignment,  to  pay  or  perform  to  the  axsignees 
»ll  thut  they  oould  claim,  as  assignees,  to  Thomas  Goalen's 
iDlereit  nnder  his  father's  settlement,  npon  the  rea<30DabIo 
mmiiB,  of  the  existence  of  the  ^l^d  title  being  inatiucted. 
And  If  m,  tben  It  does  not  admit  of  dispute,  that  soch  an  an- 
*^  tnd  nndertaking  to  an  intimation  by  an  assignee  of  a 
wt^in  his  bvoor,  is  snlBcIent  to  eompUU  the  right 

Dttlhat  being  the  case,  then  as  the  intlmaUan  and  answer 
*||*1Rigrin  date  to  the  competing  arrestment.  I  am  of  opinion 
'w  Iba  hiterlocotor  of  the  Lord  Ordinary  preferring  tbe  for- 
"WiiwellfbaDded. 

Uri  OnSiwry,  Bctberfurd.-Jtfr  FurBtter,  J.  Campbell ;  J.  & 
j^jntWdraw,  S.8.0.  Aqentt.—For  ClaimanU  WaUaa,  Penney; 
wwt  sad  Wallace,  W-S.  Ag»nU.—For  Ccmpeting  Claimmii, 
0.  and  B.  Baxter,  W.S.  AgmU.—ll^  Cflir*.-(W.O.T.) 


30(A  May  1853. 

HOUSB  OF  LOBDS. 

Erenezeb  Adakboh,  Appellant,  v.  Robert  Barboub, 

Keaponelent. 

foor-Uw—Settlemenr— Parent  and  Child— ^  mm.  wko  had 
"u  MtUment  but  that  o/birtk,  wet  transported for  tkqfi,  leap. 
''9  «  mfi  amd  ckildrtn.     The  mother  did  not  apply  for  ralitf 
u  ^^^f'        there  waa  no  averment  that  uht  was  a  proper 
'>Vt^t  of  re/M/L^Held  (reverting  tbe  judgment  of  the  Court 
0'  ScMioti)  that  the  parieh  oflkefather'a  birth  settlement,  {or 
tyttf  hU  retidence,  if  he  had  acquired  tueh),  and  mot  that 
of  the  ehitdren'a  birth,  loai  Nal/le  in  their  mpport. 
See  mpra,  vol.  xiiii.  p.  603— 2d  July  1851. 
ThedefeiMler,  as  representing  the  City  pari^  of  Glaa- 
appealed  against  the  intcrloentor  of  2d  July  1851 , 
["aiQtaining  that  it  ought  to  be  reversed  on  the  foUow- 
'"g  grounds— 1.  That  the  parish  represented  by  him  was  j 
«DtitIed  to  relief  from  the  parish  of  Lochwinnoch  (repre- 
<cnted  by  the  respondent)  of  Uie  past  nssA  futme  maio- 
'^aancc  of  M^Intyre's  children,  the  latter  being  the  pa- 
of  settlement; — because  it  is  an  establidied  principle 
Jj«  Soote  Poor-Law,  that  so  long  as  legitimate  chil- 
*">  aw  in  popularity,  or  not  emancipated,  their  settle- 
J**^  to  be  determined  by  that  of  the  father;  and, 
?'^»«!wt4ly,  that  in  the  event  of  the  children  falling 
'"»«>  ««fctttion  from  the  inability  or  failure  of  the  father 
»  ptotHe  for  them,  the  parish  bound  to  afford  relief  is 


that  of  the  father's  settlement.  2.  At  all  events,  in  the 
absence  of  the  husband,  the  wife  was  bound  to  support 
the  children ;  and  as  she  was  incapable  of  doing  so,  the 
claim  for  their  relief  was  to  be  regarded  as  a  clami  at  her 
instance,  and,  consequently,  lay  agunst  tbe  parish  -of  her 
settlement,  which  being  the  same  as  her  husband's,  was 
theparish  of  Lochwinnoch.  '  '  . 

The  respondonit  supported  the  interlocutor  on  tbe 
following  groonds — 1.  The  only  means  by  which  ohil- 
dren  could  acquire  a  settlement  being  their  own  bifth, 
or  the  fether's  residence,  the  parish  of  Lochwinnoch 
was  not  liable  on  the  ground  of  M'Intyre's  children  hav- 
ing a  settlement  in  tlut  parish,  in  respect  they  were  not 
born  in  it,  nor  had  their  father  resided  there  for  the  sta- 
tutory period.  2.  The  parish  of  Lochwinnoch  being  bound 
to  give  relief  only  in  the  case  of  parties  holding  a  settle- 
ment being  pn^per  objects  of  relief,  was  not  liable  in  tbe 
present  eaae,  in  respect  the  parties  churning  relief  ware 
not  in  that  condition. 

The  leading  fects  will  be  found  detuled  in  the  Lord 
Chancellor'B  opinion. 

ItoU  Q.C.  &  Anderson  Q.O.  fbr  appellant^ 

It  is  a  well  established  rule  of  law,  that  tbe  settlement  of 
legitimate  children,  while  in  popiilatity  or  uuemancipated,  ts 
regulated  by  that  of  the  father,  and  that  whether  he  is  dead 
or  absent,  or  residing  in  family  with  such  children — 2  Hutch. 
J.  P.  64  (2d  ed.) ;  Bell's  Diet.  •  Poor,'  747 ;  B«U's  Pr.  §§  3167  & 
2161 ;  Dnnlopl  Par.  Law,  888&887.  In  P.  of  Coldtngbani  r. 
P.  of  Duasa,  2Sth  HardilTTB,  U.  10.682,  it  was  held  that  Infhat 
children  canoot  be  separated  from  their  parents  in  the  quMi- 
tion  of  settlement,  but  must  be  coopered  as  part  of  tbe  family. 
Bo  Howie  v.  P.  Arbroath  &  St.  Yigeaue,  U.  App.  (Poor  No.  1.) 
The  rule  applies  equally  to  illegitimate  childreu,  the  only  dif. 
ference  being,  that  tl^  follow  tbe  settlement  of  tbe  mother, 
sinoe,in  the  ere  of  tbe  law,  tiiey  have  no  father — P.  of  Basuobfe 
f.  P.  of  Forfar,  S8th  Nov.  ]»D1.  U.  10,669 ;  P.  of  Oladsmnlr 
ff.  P.  of  Preston  ft  Saltoun,  M.  App.  (Poor  No.  6.) ;  P.  of  Lass- 
wade  V.  P.  of  St.  Cuthberts,  6tb  Karch  1844 ;  Per  Lord  Ja&ejr 
in  Hume  v.  Halliday,  22d  Dec.  1849.  The  first  time  a  con- 
trary doctrine  was  promu^ted,  was  by  the  Ix>rd  Juatioe-Clerk 
Hope  in  Thomson  v.  Stewart,  20tfa  July  I860;  but  there  were 
special  eircomstaDces  thm,  and  the  only  recent  ease  hostile 
to  Ds  is  the  Jedbnrf^  caso— Thomson  v.  Scott,  26th  Feb.  1861, 
on  tlie  authority  of  wtii<^  the  iKesent  case  was  deidded,  and 
against  which  we  now  substantially  appeal.  The  Jedburgh  case 
is  quite  inconaisteiit  with  the  t- arlier  cases  cited.  It  is  true  that, 
in  those  earlier  cases,  the  settlemeut  was  residential ;  but  that 
circuoHtaBoe  merely  arose  from  the  fact,  that  snob  is  the  kiud 
of  settlement  wbiob  tin  majority  of  men  have.  Tbe  {winelple, 
however,  is  tbe  same,  for  the  reddential  setUement  merdy  sQ- 
persedes  tbe  settlement  by  birth ;  and  in  all  the  cases,  tilie  chil- 
dren are  treated  as  acoussoriee  of  tbe  parent,  and  as  Identified 
with  him, and  that  by  virtue  of  their  being  children,  and  not  by 
virtue  of  tJieir  residence  with  him.  It  is  said  there  is  no  sUofa 
thing  in  the  law  of  Scotland  asasettlement  by  parentage ;  bat 
it  matters  little  as  to  the  name,  if  tbe  same  state  of  thinyi  exist, 
for  that  phrase  is  merely  a  compendious  mode  of  describing 
that  children  Id  nonage,  and  not  foiif&miliated,  derive  fiom 
their  parent  tbe  right  of  settlemcat  be  possesses ;  it  is  tbe 
cn-aturc  of  legal  constniction,  and  on  that  footing  it  oleariy 
stands  in  the  law  of  England— Arcbbold,  Foor-I^w,  886,  (ed. 
1860.)  Tbe  term  may  have  been  borrowed  from  iliq[lud. 
though  it  is  to  be  found  in  1800  in  tbe  St.  Vigean^  ease,  iiyrw. 
The  role  in  England  is  well  known,andputon  tbe  broad  piln- 
ci|>le.  that  it  is  a  wrong  and  a  hardship  to  separate  a  young 
family,  and  scatter  its  member k  over  the  countrv.  In  deserUoa 
by  the  husband,  the  wife's  ixittleme&t  derived  through  hira, 
subsists  notwithaundine — Gray  u.  Fowlie,  &th  Match  1847. 
Why  should  not  the  cbiidV  also  t  Now  transportation  of  the 
husband  does  not  annnl  the  marriage  relation ;  and  tUs  ease 
may  be  viewed  strictly  as  one  where  tbe  wife  cl^itos.  for  she  is 
liable,  on  the  hosband's  delanlt,  to  maintain  thecMldTett.SBBrpp 
she  osnnot  do  so ;  yet,  inasmuch  as  her  settlement  Is  tlmi^o^^^ 
htuband,  there  is  no  reason  why  the  children's  is  not  iluu  of 
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the  father  a1«o— Banktnn  1.  6. 1&;  Duolop's  Par.  Law,  870; 
Hutch.  J.  P.  67;  Bell's  Pr.  §  X566 ;  Gray  u.  Fowlie,  npra.  So, 
after  the  hiubaDd'e  death,  the  widow  retains  ber  hoBbaod's 
tettleinent  till  nhe  acqnirea  another^'  both  hj  the  law  of 
England  and  Scotland— Arch.  Poot^Iaw,  887  ;  2  Hatch.  J.  P. 
m ;  P.  of  Crieff,  1.9th  July  1S42.  She  is  then  in  the  name 
position  as  if  the  children  had  been  illegitimate — F.  of  Bes- 
coble.  tupra;  P.  of  Gladsiaair,  «t(pr«;  Wefpein  v.  P.  of  Ken- 
noway,  20th  June  1844.  It  is  objectet},  that  if  we  adopt 
the  doctrine  of  deriratire  settlement,  it  will  be  necessary  to 
rinurch  tbfl  pedigree  of  every  paoper  ad  infimtam;  but  this  conid 
nafVT  be  neeenary  beyond  Uie  grandfather,  because  the  father 
or  mother  mndt  always  have  been  forisfamiliated  at  the  time 
of  the  birth  of  the  child.  Lastly,  if  the  children  are  not  to 
have  their  father's  settlement,  it  is  clear  they  mmt  be  sent  to 
the  TeHpective  parishes  of  their  births,  for  the  parishes  will  not 
conUibiite  to  support  them  when  residing  out  of  their  control, 
■inoe  the  workhonse  test  oonld  not  be  bronfrbt  to  bear— Dun- 
lop's  Par.  Law.  890-1 ;  8  A  9  TIct.  c.  88.  §  71.  As  to  the  an- 
cient poor-law  statDtee  of 1579,  c.  74.  and  1661,  c.  38,  they  do  not 
apply  to  the  question,  as  to  which  are  the  settlements  liable, 
bat  amply  to  the  question,  what  persons  are  entitled  to  relief. 

Lord  Adv.Moncreiff  &  Sol.<ha.  B^hd  for  respondent — 
The  sole  principle  on  which  parochial  relief  is  giTen  at  all 
Is  thl4.  that  the  perron  relieved  has  a  settlement  In  the  parish 
relieving.  The  statntes  1679,  c.  74.  and  1661,  c.  88.  regulate 
the  snttject  The  obfect  of  relief  roost  acquire  a  tetUatneot, 
and  he  can  only  do  so  by  birth,  or  the  industrial  residence  of 
himself  or  his  fisther.  Moreover,  he  must  be  either  poor,  aged, 
or  impotent,  the  last  word  being  nsed  In  the  sense  of  disease — 
K'H  llKam  v.  Adams,  26tb  Match  1852,  tupra,  vol.  ixlv.  p.  801. 
Children  wera  Snit  specially  provided  for  by  statute  1661 ,  o.  88, 
wbteh  declares  those  entitled  to  relief  to  be  orphans  destitute 
of  all  help,  and  other  poor  children  not  orpbanc  The  only 
qnestlon  as  to  them  ts,  whether  the  obUgatlon  of  parents  to 
maintain  theiA  isnvatlabia,  for,  If  not,  the  children  are  In  the 
same  position  as  If  the  father  were  dead.  Now  a  father,  if 
able-bodied,  is  always  prMomed  able  to  maintain  all  his  infant 
children,  and  Ihey  cannot  be  separated  from  him — Lindsay  v. 
U'TMr,  asth  March  1^63,  npra,  voL  zdv.  p.  891.  When  the 
'  father  liecomea  impoient  dr  aged,  he  then  beconiM  k  proper 
object  of  ndlef.  But  ae cMldten  oan  only  aoquliwa  ■eitloment 
by  birth,  nr  by  their  father's  Industrial  residence,  and  as  tbe 
parish  of  Loehwtnnoch  ta  their's  neither  by  birth,  nor  by  their 
father's  industrial  residence,  it  follows  that  they  can  have  no 
claim  npon  it.  The  cases  cited,  of  Goldingbam,  Howie,  Res- 
coble,  and  Oladsmnir,  settled  the  point,  that  a  child  does  hold 
a  setUement  In  the  parish  of  their  father's  residence ;  bnt  the 
principle  on  which  tbe  child  acquires  (nch  settlement,  ts  not 
clearly  stated.  Tbe  doctrine  of  Dunlop,  (  Parochial  Law,  p.  886), 
that  wherever  the  father  has  a  settlement,  whether  by  birth  or 
residencf,  there  the  child  baxa  settlementalao,  is  unwarranted 
by  Pennycnick,  8d  March  1818,  FC,  and  is  expressly  repudi- 
ated  by  Lord  Juxtice-Cterk  Hope  and  liord  Moncrelff  in  tbe 
Jedburgh  case.  If  we  were  to  adopt  the  principle  in  such  a 
caw  as  the  present,  there  would  be  no  end  to  Uie  computation 
ofpiHlierees,  for  there  se«mi  as  Uttle  reason  for  atopping  with 
the  paiWi  of  the  father,  as  witii  that  of  tbe  gimndfatber  or 
great-grandfiither.  There  is  no  such  thing  in  law  as  a  family 
being  a  proper  object  of  rtlU'f ;  it  Is  the  father  alone,  and  he 
can  only  be  so  by  resson  of  old  age  or  diseaxe.  Mince  the 
fAther,  therefore,  is  not  a  proper  object  to  be  relieved  by  Locb- 
winnoeh,  why  should  the  children  be  sof  It  is  of  no  con- 
fieqnenoe  Hiat  the  mother  is  alive,  or  that  the  father,  Instead 
of  absoendfihr.  h  transported.)  It  Is  no  hardship  to  decide  that 
the  reepeetive  parishes  of  t^rth  mnst  support  the  children, 
becanse  It  is  not  made  an  indispensahle  condition  of  relief,  tliat 
ttte  children  should  reside  each  renpectively  in  Its  own  parish. 
Provision  may  bo  made  tosnpport  a  jianper  residing  out  of 
the  nariab,  and  ^bt  wonld  be  a  very  proper  case  for  doing  so — 
'8  ft  V  Tiot  o.  M,  §  72 ;  Wntpet*  n.  Kennoway,  tmrm  ;  Lyall  v. 
Heritors  efLasHe.  IBth  July  1840,  it/>r<i.  vol.  xvlil.  p.  688.  In 
«hort.  the  great  prindjde  Is.  that  the  right  to  relief  is  a  per- 
«ona),  and  nob  a  iiereditary  right,  and  there  in  no  ground  in 
the  law  of  Scotland  (tit  what  Is  called  a  derivative  settlement 
in  the  law  of  England. 

Ijord  CAancf^or.— This  ease,  although  the  sum  immediately 
in  dispute  is  very  small,  yet  is  one  of  considerable  importance 
ill  polqt  of  principle.   Tbe  materia  facts  ma/  be  stated  very 


shortly.  In  July  1846,  a  man  named  Dnncan  M  lhtyiV.  vhowa 
then  living  with  bis  faroil/  at  Glasgow,  was  apprebendedofts 
charge  of  thett ;  he  was  soon  afterwards  tried  and  coiMelH, 
and  was  transported.  Hfs  family  consisted  of  a  wife  and  fin 
children,  the  eldest  nine  years  old— the  youngest  an  hiEurt  \ 
few  wet^  old.  The  two  eldest  chfldrcD  were  bom  at 
kirk — the  two  youngest  at  Glasgow ;  the  Other  child  msboni 
at  Linlithgow,  but  died  in  Uaich  1847. 

Tlie  mother  being  nnable  to  support  tbe  children,  a{qi8td 
to  the  proper  authorities  at  Glasgow  for  relief.  This 
was  afforded  during  the  years  1847  and  1848,  and  pert  of  1M9, 
But  the  inspector  of  the  p(  or  of  Glasgow  afterwards  sp^irt 
(according  to  tlie  provisions  of  8  &  9  Vict.  e.  88,  %  'fli 
to  the  inspector  of  the  poor  of  the  parish  of  Lochwlnnoch  6x 
reimbursement,  alleging  that  Lochwinnoch,  and  not  Gls^, 
was  the  parish  bound  to  maintain  these  cUildren, 

The  pursuer,  now  appellant,  ts  the  inspector  of  the  po«B 
Glasgow.  The  defender,  the  respondent,  is  inspector  tte 
poor  of  Lochwinnoch,  The  case  was  brought  ra  the  fint  t»- 
Btanoe  before  the  Sheriff  of  Renflrewshlre.  He  decided  h 
favour  of  the  pursner.  It  was  then  brought  by  advoctaon  to 
the  Second  Division  of  the  Court,  of  Besslon,  and  the  Jndga 
of  that  Divihlon,  by  an  interiocntor  of  tbe  Sd  of  July  I8S1,  »• 
versed  the  decision  of  the  Sberift  That  inieriocvtor  of  iht 
2d  of  July  was  as  follows :— "  The  Lords  having  heard  oonnaJ 
for  the  parties,  advocate  the  caui^,  sustain  tbe  reasons 
advocation,  alter  the  interlocutor  of  the  Sheriff  composed 
auRoilzie  the  defender  Robert  Bartiour,  inspector  of  the  p« 
of  the  parish  of  Lochwinnoch,  and  decern  :  Rnd  him  entiW 
to  the  expenses  in  this  Court." 

The  inspector  of  tbe  poor  of  Glasgow  not  being  satliM  vsk 
that  deddon,  has  brought  the  matter  by  way  of  appeal  tottt 
House,  and  it  has  been  fully  argued  at  your  Lordships'  bit 

It  is  the  common  case  of  both  parties,  that  at  the  tlnw  Ju» 
Intyre  was  transported,  his  place  of  settlement  was  iMftn- 
noch.  He  was  bom  there,  and  never  afterwards  mvi^ 
settlement,  or,  if  he  did,  he  had  afterwards  lost  It  Ain 
qnestion  to  be  determined  by  your  Lordships  Is, 
wlunoch,  ^e  faUier'e  plnce  of  settlement,  Is  the 
ment  of  tbe  children — or  whether  tbey  are  to  be' 
settled  where  they  were  bom.  The  Sheriff  held 
bility  attached  on  Lochwinnoch,  the  father's  settleauL 
Coort  of  Session  was  of  a  different  opinion,  and  held  thM* 
place  of  birth  of  each  child  was  its  place  of  BettlemeBt,"»» 
no  action  could  be  sustained  against  the  inspector  oftttjy 
of  Lochwinnoch,  none  of  the  children  having  been  bora  W 
The  question  Is,  what  to  tbe  law  of  Scotland  as  to  tbeiW^ 
ment  of  a  child  who  Is  driven  to  set- k  parochial  relief  ort|* 
its  being  abandoned  by  its  father  r  The  appellant  caiW* 
that  until  the  child  is  emancipated,  as  we  say  in  EnglsBi-^ 
he  is  foiiifamiliittd,  as  it  is  said  in  Scotland— his  Kttienwl 
constantly  that  of  his  fatber^tbat  he  is,  to  adopt tbeBle^ 
tion  of  Lord  Jeffrey,  bnt  a  branch  arlring  from,  andbM^Ml 
connected  witb,  the  father  as  tbe  root.  And  then  he  aa(M 
that,  as  a  corolhiry  to  this  doctrine,  when  from  any  txm,^ 
ther  from  the  death  of  tbe  father,  or  from  Us  having  <J«trt 
bis  family,  or  from  his  being  supported,  ioad  eo  adof  ■ 
made  incapable  of  maintaining  them,  bis  ehildreo  taM 
i-ntitled  to  parochial  assistance,  the  pariA  to  be  nsoctcsKi 
that  of  the  father,  and  not  that  In  wblcb  the  cbttdm'M 
born.  The  respondent,  on  tbe  other  band,  isy^A«t1b^ 
so  long  ad  a  child  Im  not  Jori»JamiUctttd,\>M\  eontfmMtdbefHI 
of  the  father's  family,  if  tbe  father  gains  a  wttlenHtttlirnJ 
denee,  the  child  gains  it  also, — yet  if  the  father,  deawn 
piipillarity  of  the  child,  loses  the  settlement  so  (•bniv* 
sidence,  ur  if  he  never  ^ns  inch  settlement  at  alLttjJ* 
who,  from  tbe  death  or  desertion  of  bis  father,  liyiljiW» 
seek  parish  relief,  must  seek  ft  from  the  partahufWOMV" 
and  not  from  that  In  which  tbe  father  had  a  UlllhJMlWiB 
It  is  to  be  observed,  that  neither  In  England  nhrfttWW 
does  the  statute  law  make  any  provision  as  fo  ^fffOBPgw' 
tiements.  In  Scotland  there  are  but  two  origInaftlwfcjg»B; 
that  acquired  by  birth,  and  that  acquired^  mHr  > 
England,  as  we  know,  there  ore  ninny,  HhT* 
more.  But  all  tbe  settlements  which  ban  ' 
statute  are  original  settlements,  giving 
the  right  of  settlement  to  the  person  blmee! 
of  his  own,  gains  it.  Ko  statute  has  evet ' 
law,  that  a  child  shall  derive  a  settlement 
wlfa  from  ber  husband.  Bnt  tboi^b  there  ll 
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«4lj«^  jfit  tatty  la  tbe  wliDinliitntloa  or  tho  puor  I&wt  It  wm 
ImU  w,  tliin  was  ntiCBanrily  to  be  understood.  It  was  as- 
gamei  that  the  wifo  moat  be  with  lirr  husband — that  children 
utut reiuuD  with  their  Jatber — that  aaysettlttnientgained  by 
liun  VM  puncd,  not  for  himself  alone,  bat  for  all  bis  family. 

A  leadiDg  caM  on  this  subject  is  that  of  Cuumer  v.  Hilton, 
Kpurt<d  ia  2  lialluld,  624,  but  more  dicttiiictly  iu  8  Salk.  259. 
Lotd  Holt  there  says — "  The  place  wberti  a  bustartl  boru  Is 
the  pl«ce  of  bb  settlement,  unlefH)  there  ia  some  trick  tu  charge 
tie  puittl) ;  but  the  place  wher<:  legitimate  cbiblren  aru  born, 
ii  out  the  place  of  their  settlcmeot,  for  let  that  be  where  it 
will,  the  children  are  settled  where  their  parcuU  arv  settled— 
for  ioetaoce,  if  the  fiitber  is  settled  lu  the  parish  of  fi,  but 
PK»  to  wurk  in  the  parieii  of  B,  and,  before  he  g^DS  any  set< 
lleuiNDt  ibere,ha8asou  born  iu  the  parish  of  B.aud  then  dies, 
Uiis  child  ahall  be  sent  to  the  jmrleh  of  H,  for  it  Is  not  the 
Utlh,  but  the  settlement  uf  the  fatltur,  that  makes  the  settle- 
BcDt  of  the  child ;  and  if  the  father  hath  gained  a  new  settle- 
mtat  tot  liiuwelf,  (as  he  hail  done  in  the  principal  case),  he 
Imb  likowiM  gained  a  new  settlement  fur  bin  children,  who 
du  Qot  with  him  bi  his  uew  settlement  as  uatau  children, 
but  m  port  of  his  family." 

Thu  priaclplfl  has  been  acted  on  ever  since,  and  the  English 
Ciiuru,  ioso  Hctiug  on  it,  have  not  hesitated  tu  piinsue  It  through 
■llitacoogequeDcea.  The  doctrine,  as  1  have  already  remarked, 
iifonnded  oa  the  principle  so  well  illuHtratvd  by  Lord  Jeffrey, 
where  he  speaks  of  the  father  an  the  root,  and  the  children 
HthelmiidMi.  Onoe  McertalQ  in  what  soil  the  ruot  1b  fixed, 
ud  jtn  btf  e  at  onoe  the  wit  with  which  the  bnuushes  are  oon> 
Diicted— and  this  eonnecUon,  according  to  the  doctrine  of  the 
Eogliih  law,  must  contiuae,  parsuing  Ihu  same  metaphor,  how 
<^D  soerer  and  wheresoever  the  tre«  is  transplanted,  unUl 
tbe  Ijranch  has  been  severed,  and  so  ceases  to  be  oonoucted 
■ith  the  parent  tmok. 
OctstdifficuttymastariN  in  tbeuiplicatlont^ the  principle,  . 
n  ii  ii  sot  fiiluived  tbroogh  all  its  conseqaences.  Acting 
.iMfily  tnd  oousistently  on  the  rate.  It  Is  obvioua,  that  if.  dur< 
itt  HMage^  (before  eman<dpation,  as  we  should  say  in  England), 
Awilin  conseqoence  of  being  deserted  by  its  father,  is  com- 
to  wek  parish  relief.  It  must  look  for  it  fh)ai  the  father's 
Puulu  The  fittber's  parish  is  the  child's  pariah,  and  so  bound 
Ifuiatuaic 

lliit  is  oertaiolj  tbe  rale  in  England,  but  it  Is  sild  to  be  dlf-  ' 
west  in  Scotland.  A  child,  it  is  sal<),  in  a  state  of  nonage,  so 
mg  u  iu  father  is  altve,  ha?,  by  the  biwa  of  Soitland,  no  right 
to  relief.  The  father  is  bound  to  malnUin  It.  If,  from  age  or 
■ofinnity,  lie  is  unable  to  do  so,  still  no  right  to  relief  aocrues 
h>  tbe  m\A.  The  father,  in  socli  a  case,  has  a  claim  to  relief, 
^  extent  of  which  will  be  measured  by  tbe  wants  of  his  child 
«  veil  as  his  own,  or  rather  by  his  own  wants,  treating  the  ne- 
ce«itiet  of  his  child  as  a  part  of  those  wants.  Still  it  is  to  him 
Hut  the  law  gives  relief,  and  not  to  the  child.  In  such  a  case, 
obrtoiuly,  the  parish  bound  to  furnish  relief  is  the  father's 
P*rith.  That  the  child  gets  relief  from  the  father's  parish  in 
■Itch  a  case,  is  not,  it  is  said,  the  consequence  of  any  direct 
right  in  tbe  child  against  that  parish,  but  of  the  child's  claim 
on  iu  father ;  if,  tberefbre,  the  parish  of  the  father's  settlement 
l»^  by  his  death,  or  by  his  having  deserted  his  familj*  and  ab- 
KMtded,  or  having  been  transported,  ceased  to  be  under  the 
iiblt;;atioQ  of  matiitaioing  the  father.  It  is  under  no  obligatiuo 
tu  muDtaln  the  cliild.  The  uliild,  in  suuh  case,  seeks  relief  on 
>  new  fonodatiou — t.  «.  on  iu  own  claim  as  a  destitute  child— 
ui<l  so  must  look  to  the  parish  of  Its  u>*u  tnrth,  and  not  to  the 
[«rith  which  was  bound  to  m^nuln  the  ftther. 

Tliia  is  tlie  gronnd  on  which  the  Court  of  Session  has  rested 
ill  ilecisioa  in  the  present  case :  and  the  real  question  is,  whether 
fbete  are  not  other  elements  which  ought  to  have  been  taken 
into  consideraUon,  and  which  would  have  led  to  a  different  re- 
WtU.  I  think  there  are.  Considering  the  peculiar  nature  and 
tiijcct  of  the  poor-laws — the  affording  relief  to  those  unable  to 
Baiat^  themaelvea — it  is  absolutely  necessary  tliat  we  should 
aHums  the  provisions  of  the  l^i^stature  so  as  to  meet  the  or- 
("•■uy  •ocial  wants  <tt  those  for  whose  benefit  tliey  were  made.  > 

It  was  Mting  00  this  principle  that  we  in  England  permitted 
w  ductiioe  of  derivative  settiemi.-nta  at  all.  The  monstrous 
ttnw^aaboat  which  wonld  have  flowed  from  nut  adopting 
1^ jbp^prt^  were  deemed  sufiScieut  to  justify  the  courts  in 
wWqi^  liwt  It  was  imiriiedly  contained  in  all  the  eoactmenu 

taMttbafent.  I  aas  no  reason  why  the  same  print^plo  of 
<»ru(4#Vt  b  not  to  be  adopted  in  bcotlaud.  If  the  father 


b^d  in  this  case  gained  a  settlement  by  residence,  It  It  admitted 

that  this  would  have  enured  fur  the  benefit  of  his  cliitdreu  as 
well  as  uf  liimself.  Uis  residence  would  have  been,  for  pur- 
poses of  settlement,  their  residence;  and  when  the  children, 
having  become  poor  and  destitute  children,  were  obliged  to 
seek  parocliial  relief,  tbuir  claim  would  have  been  on  tlie  parish 
where  they  had  thus  acquired  a  settlement  by  means  bis 
residence. 

TIds  was  the  case  of  Lasswade,  which  occurred  In  1M4. 

I  cannot  undemtand  wliy  a  different  coosequenou  should  fbl- 
luw  when  tbe  place  of  the  father's  settlement  is  not  one  ac- 
quired by  residence,  but  one  wliich  he  had  by  blrtb.  The 
Settlement  acquired  by  the  cliildren,  by  means  of  the  father's 
residence,  is  strictly  derivative.  Tli|s  is  idaio  from  ita  being 
immaterial  whether  the  child  has  actually  resided  with  tha 
father  or  not ;  and,  Indeed,  it  wouUI  be  gained  by  i  cMlil  under 
tlie  age  of  five  years,  and  who  could  nut,  therefore,  have  re- 
sided for  tha  statutory  term. 

What,  then,  is  the  principle  which  gtvea  this  derivative  set- 
tlement to  the  diildreo  ?  There  is  no  enactment  on  the  sub- 
jeut,  «id  it  Is,  an  I  cottcrive,  merely  the  result  of  a  constntction 
which  the  Courts  have  fblt  warranted  in  putting  on  tlie  ttatotea 
relating  to  the  maintenance  of  tlie  poor,  namely,  that  for  all 
purposes  relating  (o  settlement,  the  father  is  understood  to 
comprise  iu  hirawlf  all  his  children  who  are  iu  a  state  of  non- 
age. .  Unleu  this  principle  is  admitted,  the  children  could  not 
acquire  a  settlement  by  tbe  industrial  residenoe  of  the  father. 
But  if  the  prindpla  Is  admitted  at  all,  it  cannot  be  confined  to 
the  eaae  of  a  aettlement  acquired  by  residence,  but  must  ex 
tend  also  to  the  father's  settlement,  however  acquired*  whether 
by  birth,  or  by  his  own  residence,  or  by  bis  father's  resideooe. 

I  obs^e  the  Lord  Justice  Clerk  says,  that  this  question  as 
to  the  suppiwed  cruelty  of  separation  is  one  merely  of  senti- 
sMnt.  Now  I  entir^y  agree  in  what  is  liere  imidied,  rather 
dian  expressed  by  tbe  Lord  Justloa- Clerk,  namely,  that  it 
would  be  most  onflt  to  alkiw  any  CuUrt  to  violate  or  suein  the 
law  in  order  to  avoid  any  supposed,  or  even  ai^  real  hardship 
in  its  application.  But  tite  queation  here  is,  not  what  is  tlie 
oonsequeoce  of  an  admitted  law — what  are  tlie  urtia  or  hard- 
ships which  it  occasions— but  what  is  the  law  f  And  in  an- 
eweiinc  that  inquiry,  wliere  there  is  no  poeilive  statute  to 
gukie  tiB,  It  ia  euiely  a  legitimate  element  Ibr  oonilderatioD, 
uat  one  IntnpratatioD  avtridt,  while  the  other  admits  and 
saoctioos,  whM  is  harrii  and  revolting  to  the  common  fKlings 
of  our  nature.  In  tbe  English  case  of  Conmer  v.  Milton,  to 
which  I  have  already  referred,  Mr.  Justice  Fuwell  (a  very  high 
authority)  is  reported  tu  have  said — "  The  children's  settlemeot 
shall  not  be  divided  from  tbe  father,  for  that  would  ba  unnatu- 
ni."  He  ^vet  as  a  leaaan,  aud  as  the  only  leiKm,  fi^r  what  lie 
considered  to  ba,  In  the  absence  of  pcsitlTe  statute,  the  law  on  the 
subject,  that  the  contrary  construction  would  be  unnaturaL 

Tha  same  principle  of  reasoning  ia  equally  applicable  to  Soot- 
land.  I  do  not  discover  in  tbe  Scotch  text-writers  on  this 
branch  of  the  law,  nor  In  tbe  decided  casus,  until  very  reoeoUyr 
anything  tending  to  bring  into  queeti<Hi  these  principles.  Ou 
the  oootranr.  settlemeot  by  *' parentage"  is  spoken  of  asaome- 
thing  well  Known  to  tbe  law  of  Scotland,  in  the  treatises,  as 
well  of  living  as  of  deceased  writers,  on  this  branch  i>f  tbe  Uw, 
and  tbe  doctrine  was  acted  on  In  the  case  of  Culdingbam  e 
Dunse  in  1779,  Howie  i>.  Arbroath  in  1800,  which  was  a  case 
of  deserUon  by  tlie  father,  and  not  of  his  death,  and  in  tbe  case 
uf  Lasswade  in  1S44,  and  there  are  other  autlioriUea  to  tbe 
same  effiict.  I  am  aware  that  in  these  eases  the  settlemmt  by 
parentage  wm  a  settlement  gained  by  tiie  reridence  of  the 
parent,  not  that  of  his  birth ;  but  I  have  already  said  that  I  am 
nnable  to  discover  any  distinction  in  princuple  between  tha  two 
cases.  The  moral  necessity  of  treating  the  whole  fitmily  as  one 
and  Indivisible,  is  the  same  in  boUi  casea.  Tbe  evil  of  disper- 
sing the  childreu  Into  diOerent  parts  of  the  kingdom*  instead  of 
keeping  them  together,  and  so  giving  to  family  affection  ita 
fair  chance  of  operating  favourably  on  the  oharacter,  and  oon- 
triboting  to  tbe  happiness  <tf  iu  objects,  is  as  great  when  the 
patent  has  not,  as  when  be  haii,  gained  a  settlement  Iqr  Ml- 
dence   I  see  no  ground  for  the  supposed  distinction. 

I  am  aware  that,  iu  coming  to  this  oonciosion,  your  Lord- 
ships will  be  not  only  nverruling  the  decision  of  the  Court  of 
8e«ioo  in  this  case,  but  that  yon  will  be  acting  in  opposition 
to  the  princiges  on  whidi  that  Ctmrt  acted  iu  the  JedbuHh 

suud  tlllftbepr^V^pein^^^e^hoy^ 
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the  doctrine  of  both  CMei — that  of  Jedburgh  baviag  been  de- 
cided in  Fetnuary  1S51,  and  the  prewntcaielntbeJuly  fol- 
lowing.  I  am  fblly  aware  that  the  grounds  on  which  I  am  pre- 

! lured  lo  adrlae  yoar  lyordships  to  reverse  this  decision,  would 
ntd  to  a  similar  result  iq  the  Jedburgh  case.  It  wis  indeed 
attempted  to  shew,  that  there  is  a  distinction  between  them, 
owing  to  the  ftct  that  here  the  mother  is  liTing,  vliereas,  in 
tbe  Jedburgh  cas^  she  bad  died  before  the  desertion  of  the 
children  hy  the  fotber.  Whether  that  would  have  made  a  dif- 
Urmoe,  1  do  not  stop  to  inquire.  It  certainly  can  make  no 
difference  In  f^Tour  of  the  respondent ;  and  as  I  am  satisfied 
that  the  parish  of  Lochwinnoch  would  be  liable,  on  the  grounds 
I  fiare  adverted  to,  even  if  she  were  dead,  it  is  idle  to  inquire, 
vhether,  if  I  had  come  to  a  di^rent  conclusion  in  that  state 
of  things,  the  circutustance  of  the  mother  being  alive  would 
liave  made  a  difference. 

I  am  dearly  of  opinion,  that  by  the  law  of  Scotland,  as  well 
as  by  that  of  England,  Icgirimate  children  during  nonage  are 
to  be  considered  as  so  far  identified  with  their  father,  tbat^  it 
is  to  his  place  of  settlement,  however  constituted,  that  they 
are  to  look  for  relief  when  they  are  so  circtimstanced  as  to  be 
entitled  to  relief  at  all;  and  I  come  to  this  conclusion,  be- 
oauM  any  other  Interpretation  of  the  lavs  of  aettlemeni  would 
or  might  Itod  to  a  baivh  and  violent  teTerance  ta  the  domestic 
ties,  in  a  manner  whidi  I  cannot  baliere  the  legidatnre  to 
*  have  contemplated. 

I,ofd  Broagham. — My  Lords,  I  entirely  agree  with  my  noble 
and  learned  friend  in  the  view  which  he  has  taken  of  this 
ea«e.  I  lutre  had  the  advantage,  by  hit  eonrtosy,  of  peniEdng 
bfs  very  dear  and  distinct  statement  of  the  gronnda  upon 
which  he  has  formed  tfaat  opinion ;  and  I  need  not  trouble 
yoQr  Lordships  further,  except  with  a  very  few  words  respect- 
ing tbe  state  of  the  ease  In  the  Court  below. 

One  should  hesitate  more  than  I  am  now  at  all  disposed  to 
do,  or  than  my  noble  and  learned  friend  baa  done,  in  rever- 
atng  a  dedrion  of  the  Scotch  Conrta, 'however  tbe  argument 
might  have  tuned,  if  one  bad  fbnnd  a  distinct  and  dear  nn** 
nimliy  In  the  opinions  of  tfaose  learned  Judges.  But  that  Is 
very  far  from  being  ^e  case  here,  although  the  case  now 
before  ns— tfaat  of  Barbour — was  decided  certainty  by  all  the 
three  Judges  who  beard  tt,  (Lord  Medwyn  being '  absent), 
Lord  Jnstice-Oletk,  Lord  Cockbnm,  and  Lord  Hurray,  having- 
ooncnrred  in  prononiKing  tfte  jnt^^ent  But  we  are  to  con- 
sider tills  ease  aa  Intimately  connected  with  the  Jedbni^ 
ease ;  and,  in  truth,  as  my  noble  and  leamM  friend  has  ob- 
Kjrred,  the  Jedbunh  case,  to  all  intents  and  purposes,  may 
be  said  now  to  be  before  us.  Th6  cases  are  connected  from 
the  nature  of  them  —  from  a  near  approach  of  tbe  dates, 
one  being  a  fiew  months  l>efore  tbe  otber — and  from  the  iden- 
tity In  (met  of  the  whole  a^ment  in  both  of  thoee  caees. 
But  they  tfTQ  connected,  moreover,  in  this  respect,  that  the 
learned  Judges  who  dedded  this  ca^e  relied  upon  tbe  Jedburgh 
ease.  It  is  true  that  the  Lord  Jnstiee  Cleik  and  Lord  Oock- 
bnro  give  reasons  to  shew  that  their  opinion  remans  the 
same  as  it  bad  been  a  few  mouths  previouriy  ;  nevertheless, 
it  in  dear  that  they  regarded  tbemsd  ves  as  only  carrying  into 
•flset  tlie  prindpifl  by  them  laid  down  in  that  case.  Lord 
Murray  stiu  mora  distinctly  rdles  upon  the  JtMlbnrgh  case — 
he  not  being  one  of  the  learned  Jadgee  who  werepresent  at 
that  decision  •  for  he  says,  according  to  the  note  with  which 
We  are  fttraished  of  what  then  pansed, — '*  I  see  no  reason  for 
differing  from  the  Jedbut^h  case." 

Kow,  let  us  look  at  tbe  Jedburgh  case,  and  see  bow  it  was 
dedded.  1  do  this  merely  for  the  purpose  of  enpporUng  my 
portion,  that  In  this  case  there  Is  anything  rather  than  a 
nuaniraoas  dedsion  of  the  Judges  in  the  Court  below.  The 
Jedburgh  case  was  disposed  of  by  three  most  sble  and  learned 
Judges,  uadoabtedly^tbe  Lord  Ju»tioe-Clerk.  Lord  Cookr^urii. 
and  the  late  Lord  Moncreiff.  But  Lonj  ICedwyn  differed 
from  his  learned  brethrea  in  that  case,  and  Lord  Medwjn 
had  ogredng  with  him  the  learned  Lord  Ordioaiy,  Lord  Dnn- 
drennan,  from  whom  the  case  came  to  ttie  Inner-House. 
Consequently,  your  Lordships  have  the  Jedburgh  case,  as  re- 
gards the  weight  of  authority  below,  decided  by  the  narrow 
majority  of  three  Judges  to  two.  I  need  say  nothing  of  the 
other  case  of  Hume  v.  Uulllday,  In  which  we  have  the  benefit 
of  Lord  Jeffrey's  opinion,  dearly  In  the  same  direction  with 
tfaat  which  has  been  now  exprened  by  my  noble  and  learned 
.  friend,  ud  against  the  dednon  of  the  Court  below. 


My  Lords,  the  text-wrlten,  np  to  a  very  late  period,  na 
to  have  had  no  doubt  upon  tbia  totjeot  Ihste  is  the  Ida 
Mr.  William  Bell,  Mr.  Hutchison,  the  late  PnfMor 
and,  1  think,  one  or  two  others,  probably  living  avthon;  ui 
therefore  I  do  not  refer  to  them.  They  appear  to  ban  U 
DO  doubt  whatever  respecting  derivaUve  settlenwBt  biisi  Us 
law  ot  the  land ;  and  I  can  see  no  diffiBienea  whaterR,  aj 
more  than  my  noble  and  learned  fHend  can,  betweeadciin. 
tive  settlement  asapp11e<l  to  a  case  where  m  paicU  )ih  «■ 
quired  it  by  industrial  nwidence,  as  It  la  termed,  asdut  ii 
which  be  acquired  it  in  atiy  other  way.  I  can  see  ao  gn&J 
whateverfor  a  distinction.  ButI  decline,  after  tbe  atdtt:! 
distinct  statement  of  his  vlewo  on  this  subject  bj  my  utit 
and  learned  friend,  to  enter  fiirther  into  the  uggmmt.  1 
merely  wish  to  have  Uils  nndentood.  If  mhad  badasMii^ 
mous  decision  of  the  learned  Judgea  below,  and  yet,  op«Di 
full  oonsideration  of  tbe  case,  we  had  come  to  a  coutrti;  ifi- 
nion  to  theirs,  we  should  in  ihit  case,  as  we  have  dow-M 
very  often,  but  certainly  aa  we  have  in  some  oaseadoaf-^ 
abided  by  our  own  opinion,  and  reverted  the  deoUen  bilw, 
uotwitbBtanding  that  unanimi^.  But  aUU  it  Is  more  uMt 
tory  certainly  for  ns  to  feel,  that  In  thi>  caae  then  hai  bMi 
very  great  dUEuence  of  opinlim  npo*  lids  point  aiBMi  lit 
lamed  Jodges  fn  the  Court  below. 

Mr.  RoU. — With  respect  to  costs,  my  Lords,  yonr  Loniii? 
are  about  to  affirm  the  ioterlocuton  of  the  Sheriff.  Tbn 
are  twalnterloontorBfrfthe  SherifljandyonaFeaboittoifa 
these  interlocvtora.  Th«r  were  appwded  to  tbeOmtif  ia 
non,  and  I  apprehend  the  prindple  of  tbe  dadtioabrtti 
House  will  be,  that  yonr  Ltud^ips  will  make  the  ordet  tbt 
the  Court  of  Sesiion  ought  to  iuve  made. 

Lord  Brougham.— You  ask,  that  we  ehaU  do  that  wUob  lb 
Court  of  Session  ought  to  bav^  done,  and  i^ve  yoa  tbe  (M 
in  Uut  Court. 

Mr.  Jioft—Thnt alll aflL 

Lord  Brotiffham.-~Vft  g^ve  the  jodgment  vhtcb  ihtj^f 
to  have  given,  repelling  the  advocation  with  ooMk 

Mr.  So&titcr-OweraL—'Tht  judgment  which  they  did  ^ 
'  was  tlie  one  which  they  ought  to  have^^mn iid  tbsy  M * 
light  of  the  decision  of  this  House,  by  renaon  of  tbe  siiw" 
of  the  Jedburgh  case ;  and  it  would  ba  an  extraordiiui7tkii( 
indeed  if  this  House  were  to  say  to  the  Court  of  SesrioB,-M 
ought,  in  tbe  face  of  the  Jedburgh  case,  to  have  diiflilw'ih 
appeal  from  the  Sheriff's  latcrloouton,  with  casta.  Uit^ 
ofear  they  would  be  governed  by  that  autboBQr. 

tord  Brougham. — ^Do  you  mean  that  they  were  bound  bj  * 
Jedburgh  cose  t 

Mr.  8oluitor-<hntnl—  Certainly,  e^edafly  haiiif  ^ 
to  what  yen  yourselves  have  said,  that  the  pnMttt4p(il* 

bcottght  to  try  tbe  Jedburgh  case. 

Mr,  RoU.— One  woid  upon  that  point.   Tour  Loriihin" 
that  it  i^ not  as  though  tbe  hiw  had  been  actOed  by 
dednou. 

tord  Brougham.— there  was  the  Jedburgh  case  iha** 

Mr.  RoU. — Our  proceeding^  were  commensed,  IbdiA''' 
fore  tbe  Jedbuigh  case. 

Lord  Brougham.— ht  that  date  the  decisfon  in  the  JtdM 
case  was  a  binding  decision  upon  tbe  Court. 

Mr.  ^f.— The  coste  in  this  case  had  been  iaoamdM* 
the  decision  in  the  Jedburgh  caae ; — the  J«db9r|[b«a  p* 
to  be  decided,  and  was  dedded,  aa  yonc  Ijord*Uj|»*S""* 
by  a  narrow  m^ority ;  and  I  ahonld  mbmlt,  tfaat  in*»p* 
of  SesMon,  to  say  noifalng  of  the  costa  In  this  SMi^  WM* 
have  had  the  oosto  before  the  bheriff. 

*    Lord  CAoneeUor.— Their  Lordships  will  give  no  ogrtL , 

InttrloeaUtt  t^f^ 
Second  Division.  —  Henry  Ward,  AjgfiUft*  ''ftt^' 
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SU  Hay  1863. 
FiBST  DmsioiT. 
WiLUAM  Suite,  Purtwr,  v.  William  NicoLaoN  and 

others,  Di^eadcn. 
umoMmi — ReleTanry— Reparation  —  Act  of  Grace — Statute 
1696,  c.  3*2 — Privilege — An  action  of  damages  against  the 
magi«trale$  of  a  burgi,  a$  magUlratet  and  a>  indhtduaU,  on 
tkegnwtd  of  aUeged  ilkgal  Kberatbm  vnJef  ike  Act  qf  Orace 
— Hf  Id  irrthvant,  in  reipect  that  the  defender*  trare  actiny  in 
tieirjudieiat  eapaeitf,  aittt  thera  mat  no  allegation  of  malice 
and  Kant  of  probabU  eaate. 

This  was  an  action  of  damages  at  the  instance  of 
he  pnrsner  against  the  defenders,  as  formerly  magis- 
fatea  of  the  burgh  of  Dumfries,  as  such  magistrates 
Jid  as  iodiTidnals,  in  respect  of  their  liberation,  under 
he  provisions  of  the  Act  of  Graoe  1G9G,  c.  3^,  of  Alary 
yixon,  a  party  imprisoned  at  the  instance  of  the  pursuer. 

The  pursuer  pleaded,  that  the  statute  6  Geo.  IV.  c. 
i2,a8  well  as  ali  the  preoediog.acts  relative  to  the  oli- 
BCBt  of  parties  imprisoned,  related  exclusively  to  incar- 
iendoo  for  oiril  debtii;  that  Dixon  having  been  incar- 
nated under  a  decree  ad  fadum  pradandumj  her  case 
lu  not  that  of  »  citU  debt,  bat  of  a  ytuui  delict,  and 
h  defenders,  thereon,  had  no  power  to  entertun  her 
ipplication  for  aliment,  nor  to  liberate  her. 

The  defenders  anaioeredf  inter  alia,  that  the  action 
t&s  irrelevaDt,  in  respect  that,  in  the  matters  complained 
of,  they  acted  in  their  judicial  capacity  and  in  bonajide, 
«ere  not  liable  in  damages  for  any  error  in  judgment. 

The  Lord  Ordinary,  on  17th  June  1S02,  pronounced 
the  following  interlocutor : — 

"  la  i^pwt  that  (ha  wacrant  of  liberation  was  legal  and  re- 
pur  Qnder  the  clrcumstaoceft,  the  imprisoamect  of  tbu  part^ 
Wing  fw  a  civil  cause,  to  which  the  act  1696,  c.  82,  applius, 
the  defence  to  that  efieqt :  Finds  no  relflTant  ground 

Ktioa  has  been  oondeMended  on,  and  therefore  aBoilries 
w  dtfinidtiTi^  and  deoeme  :  Finds  the  pursuer  liable  in  ex- 
ptnei. 

"jVoM.— The  Lord  Ordinary  has  looked  into  the  proceeding 
<rt  rf  which  the  dacre«  ordering  detirery  of  the  deed  in  quen- 
m  origioated.  It  appears  that  the  pursuer,  WlUiatn  Smith 
■raior.in  whose  favour  s  fea-dlsposition,  dated  Uth  Septem- 
ner  1792,  had  been  granted  by  John  Fer^pison  of  Caltloch. 
Winiui  Smith  died  on  the  8th  of  January  1842  nnlnfeft.  lie 
Appean  to  hare  lived  for  several  years  with  the  late  Gilbert 
^dt,  and  his  wife  Mary  Oixon,  and  it  was  averred,  that  ou 
Jannary  1884,  he  entered  into  an  agreement  with 
Wlbert  Smith,  by  which  he  sold  the  subjects  embraced  within 
we  leoKli^KHltioD,  in  oonsideration  of  the  sums  advanced  and 
QQe  by  bin  1,^  support  for  severs]  years  previous,  and  of 
n  obligation  for  that  support  daring  the  rest  of  his  life.  '1  he 

»  unstamped  and  improbative. 
^.^tUiam  SnsUh  junioc  raised  an  action  of  exhibition  ad 
*™W<«>  of  the  said  fen-disposition,  agairtet  Mary  Dixuii, 
■^obtsiued  decree  on  6tb  November  1849.  and  the  defender 
been  appnliended  on  the  8d  day  of  January  I860,  the 
y^j^I^aiito.bave  been  exhibited,  and  a  copytakeu.  In 
wca  1850  an  action  was  raised  coocludiug  for  delivery 
M  the  deed,  and  expennes.   The  defence  was  rested  on  the 
mie  to  Gilbert  Smith,  and  it  was  added,  that  Mary 
with  the  approbation  erf  her  husband,  had  been  in  poe- 
(rf  the  anbjecte  since  the  death  of  William  Smith.  It 
7«  therefore  mainUioe)),  that  the  heir  of  Gilbert  Snitb.  who 
°u  ^4  the  feu  duty,  should  be  called  for  his  Interest,  and 
eotitlwl  to  the  disposition.   There  is  no  direct  evidence 
the  date  of  this  action,  Mary  Dixon  was  in  the  actual 
P^™«on  of  the  disponition,  although  she  no  doubt  maintain- 
S'?"'**  pursuer  William  Smith  was  not  entiUed  to  claim 
iio?!IL        The  Sheriff,  on  the  5th  November  1860,  pro- 
'Co^         ordaining  the  defender  to  deliver  up  the  teu- 
,ft^_~^°'  *'id  foond  expenses  doe.  These  expenses  were 
^IJ'jWs  inodiaed  at  the  ram  off  £7:8:6,  and  thedecrae 
mncteiL  A  charge  having  hten  given  on  the  decree  for 


delivery  of  the  deed  only,  and  not  for  expenses,  that  cba^  ex- 
pired on  the  6th  of  May  1861,  on  which  day  a  warrant  of  in- 
carceration was  duly  granted.  That  warrant  authorises  the 
apprehension  and  incarceration  of  Mary  Pixon,  until  she  de- 
liver np  the  fen-disposition  spedBed.  She  was  accordingly  In- 
oaicerated  In  the  Jail  of  Dumfries  on  the  7th  Of  May,  and  at 
the  same  time  the  sum  of  ten  shillings  was  lodged  for  her 
aliment. 

"  On  the  9th  of  September  1851,  an  application  for  liberation 
wof  presented  to  the  magistrates  of  Dumfries,  founded,  on  thu 
act  1606,  c.  82,  (Xct  of  QraccV  and  6  Qeo.  lY.  c.  62.  In  this 
petiUirn  Mar}'  l>ixon  expressly  stated,  that  it  was  Impossible 
for  her  to  deliver  up  the  disposition,  not  being  in  posBcsslon 
of  it — that  at  no  period  was  it  within  her  power — and  thatsh'e 
had  no  means  of  alimenting  herself  in  jail.  On  9th  Septem- 
ber a  remft  was  made  to  the  clcik  to  take  the  petitioner's 
oath.  The  agent  for  the  incarcerating  creditor  received 
notice  of  this  application,  (as  appears  by  his  letter  of  10th 
September),  and  the  town-clerk,  on  the  11th,  sent  for- 
mal notice  that  the  examination  was  to  proceed  on  tlio 
18th.  Neither  Smith  nor  biaagent  attended,  and  on  the  18th 
Mary  Dixon  expressly  sw<we,  that  at  no  period  subsequent  to 
tite  date  of  h«r  imprisonment,  was  the  disposition  in  her 
posseHsion,  or  sabject  to  her  control,  and  that  she  had  lent  it 
aliout  a  year  and  a-half  before  to  her  daughter-in-law  Mary 
Wallace,  to  shew  herag(>ut,  and  that  although  she  applied  to 
have  it  returned,  she  had  never  seen  it  since.  She  farther 
swore,  that  she  had  no  means  of  atlmentlug  herself  in  JiUl. 
The  magistrates,  on  the  I6th  of  September,  modided  an  ali- 
ment, and  appointed  the  proceedings  to  be  Intimated  to  the 
incarcerating  creditor,  with  certification,  that  if  an  aliment 
was  not  lodged  within  ten  days,  she  would  be  set  at  liberty. 
This  intimation  was  accordingly  made,  and  on  the  26th  u 
condescendence  and  protest  was  lodged  on  behalf  of  Smitti,  in 
which  it  was  imdntained  tlmt  the  statute  did  not  apply  to  an 
incarceratiou  ad  factum  prtBitandtm,  and  that  the  ma^trates 
would  be  liable  in  damages  if  they  granted  liberation.  A 
certificate  that  tbe  aliment  was  exhausted  having  been  pro- 
duced under  the  hands  of  the  Jailer,  warrant  of  liberation 
was  granted  on  tlie  10th  of  October  1851,  and  the  pnrty  sut  at 
liberty.  The  present  action  of  damages  has  been  raised 
against  the  magistrates  and  jailer,  and  whatever  other 
defences  may  be  avidlablr  to  them  in  the  event  of  its  hvlng 
held  that  the  liberation  was  illegal,  it  is  plain  that  unless  this 
can  be  made  out  on  the  part  of  the  purener,  there  is  no  foun- 
dation for  the  action. 

"  This  is  a  question  of  very  general  importance,  and  it  is  most 
desirable  that  it  should  be  settled.  The  act  1696,  c.  32,  what- 
ever be  its  tendency,  was  passed  with  tbe  view  of  relieving 
the  burden  upon  burghs  in  alimenting  dvtt  prisooLis.  It 
applies  to  the  case  of  any  person  who  *  uaU  be  made  prisoner 
for  a  civil  debt  or  cause,  and  shall  be  found  or  become  so  poor 
as  that  he  cannot  aliment  himself.'  In  that  cose,  intimation 
is  to  be  made  to  the  creditor,  who  shall  he  bound  to  aliment 
his  debtor  at  the  risk  of  his  being  set  at  liberty ;  and  it  is 
expressly  provided,  *  that  prisoners  for  criminal  causes  be  in 
tbe  same  state  as  formerly.'  Now,  was  Mary  Dixon  a  prisoner 
for  a  civil  debt  or  cause,  or  for  a  criminal  cause  t  viewing 
this  in  the  abetiact,  and  without  reference  to  authorities,  It 
appeals  to  the  Lord  Ordinary  that  she  was  Imprisofled  for  a 
civil  cause  only.  In  the  first  place,  tbe  proceeding  was  In 
form  enrirely  of  a  civil  character,  instituted  in  the  ordinary 
civil  conrt,  and  conducted  ^reeably  to  the  civil  form  of  pro- 
cess, and  ad  eialtm  tffeaum.  It  was  at  the  instance  of  a 
private  pursuer  only,  who  bad  the  sole  interest.  No  crime 
was  charged,  and  if  the  defender  implemented  the  decree  by 
delivering  np  the  deed,  there  never  would  have  been  any 
wrong  committed.  But  she  foiled  to  implement  that  decree, 
which,  no  doubt,  was  wrong  in  law  against  the  pursuer,  but 
it  was  no  more  than  a  civU  wrong,  nor  anything  dlSerezit  from 
a  foilure  to  pay  a  sum  of  money.  If  there  bad  oeen  an  action 
of  damages,  even  for  the  fraudulent  destruction  of  the  dispo- 
sition, and  decree  had  gone  forth,  the  Imprisonment  in  such 
a  casti  would  surely  have  been  for  a  civil  cause,  tbe  party 
having  failed  to  pay  in  the  one  instance,  which  the  law  pre- 
sumes ha  was  able  to  do,  and  foiled  to  deliver  In  tbe  other,  in 
regard  to  which  t^  same  principle  holda 

"  2</,  It  has  been  very  clearly  demonstrated  by  Mr. 
(Bell's  Com.  vol.  ii.  ^  U4X  that  }\' 
waF,  to  draw  the  line  of  disUi 
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aliinenletl  frunn.  the  public  fUDiJr,  ami  those  confined  for  no 
public  cause,  but  at  the  interest  of  an  individua),  and  topruvide 
A  method  by  which  the  latter  might  get  out  of  prison  if  those 
iitterefited  to  detain  them  did  not  choose  to  furnish  the  means 
of  Mkbuateoor.'  And  after  noticing  the  case  of  Clark  v.  John- 
atone,  he  adds, '  thtu  the  line  is  drawn  between  the  public  and 
tlie  private  interest.  So  far  as  the  public  is  citiiuerned  in  the 
imprisooment  as  the  punishment  of  a  propter  crime,  the  statute 
dom  not  ^iplyi  and  the  prisoner  of  coumu  Ijecoming  a  borden 
upon  tiifi  public  fund.  So  far  as  indiTiduals  alone  are  inte- 
reated,  the  public  funds  are  exempted,  the  bunlen  of  aliment  is 
left  upon  the  indiTidtul  creditor,  and  if  he  do  not  chooae  to 
defrir  it,  the  prisoner,  if  nnable  to  maintain  himself,  is  entitled 
to*  ralwf  by  liberation  under  the  statute.'  On  this  distinction 
between  what  is  properly  civil  and  what  is  properly  criminal, 
it  is  perhaps  not  necessary  to  enlarge.  In  the  case  o'f  Douglas 
V-  Her  Creditors,  l&th  Jan.  1794,  M.  p.  11,797,  it  was  well  ob- 
aerved — '  The  Act  of  Grace  applies  whenever  the  ImpriBonment 
is  at  tlM  ioatanee  of  an  individnal,  wbmtetar  be  the  gnnmd  of 
obl^tlaD.  bi  Kmie  early  ciaea,  this  eeema  mi%  to  have  been 
BolfleientlT  understood/  In  the  more  recent  case  of  Robertson 
r.  CoUiBS,'l6th  Feb.  1887,  (16  Shaw,  p.  672),  a  persou  convicted 
befbre  the  justices  lor  a  contraTentiuii  of  tUv  Saimon  and  Fish- 
ing Acts,  and  where  impriaooment  followed  for  non-paytnent  of 
a  floe,  was  found  entitled  to  the  Act  of  Grace.  That  case  H 
inmdi  atnagartiMo  any  whkb.  ptvceded  it,  and  the  Iiord  Ordi- 
nary takes  tile  liberty  of  r^errfng  to  the  very  distinct  note  of 
Lord  Cookbam.  In  the  present  case,  Mary  Dixon  was  not  im* 
prisnned  for  any  pul)lic  interest,  but  for  the  mere  civil  interest 
of  Smith,  ^e  was  not  a  criminal  prisoner,  in  any  sense  of  tlie 
word,  and  had  not,  like  the  party  in  the  last-moitioned  case, 
been  convicted  or  charged  with  any  offence. 

"Srf,  But  it  is  fiaid  that  then)  is  flxpress  authority  deciding  the 
absuact  point,  that  the  benefit  of  this  act  does  not  extend  to 
priaoMTS  incarcerated  on  a  decree  tul  faettim  prcttlandwn.  Mr. 
Bell  says  (p.  555) — one  case,  however, '  there  is  of  civil  obliga- 
Liun,  in  which  a  prisoner  is  not  entitled  to  the  beneflt  of  the 
Act  of  Grace,  and  yet  the  public  is  not  bound  to  subsist  bim. 
TItis  is  where  a  man  is  imprisoned  fur  not  performing  an  act 
within  hit  own  power.  Thus,  one  having  been  im^lsoned  for 
nut  producing  bonds  which  he  acknowledged  to  be  In  bii  Mm 
po>$e$tioii,  tlie  Lordp,  finding  that-  the  ground  of  his  imprison- 
.  ment  was  not  a  debt,  but  a  fact  pnalabU  by  hlmadf  (within 
liis  own  power),  they  refused  to  modify  any  uliment,  or  to  set 
liim  at  liberty,  till  he  firsc  exhibited  the  papers  he  had  in  hi* 
hand.'  In  this  decision,  says  Lord  Fountaiahall,  *  they  pro- 
ceeded upon  the  analogy  of  tlie  sRuctuaty,  which,  altbongb 
uiade  a  aanctnary  for  debtors,  yet  if  any  be  deomie<l  for  ex- 
hibition of  p^wra*  they  have  no  prlvil^e,  but  the  Bailie  of  the 
Abbey  nuy  expel  them  till  they  obey  the  will  of  the  cliarge, 
and  produce  the  papers.*  On  the  same  principle  '  is  to  be  de- 
termioed  llie  case  of  a  bankrupt  imprisoned  for  not  signing  a 
disposition,  or  for  refusing  to  desist  from  an  unlawful  occupa- 
tion.' It  is  to  be  observed,  that  the  situation  of  the  prisoner 
to  which  U r.  Bell  refers,  is  certainly  a  very  anomalous  one,  the 
public  not  being  bound  to  subsist  him,  and  yet  tlie  Act  of 
Grace  not  apidying ;  and  the  ground  of  this  denial  of  aliment  is 
Vhere  the  party  is  detained  for  not  performing  an  act  clearly 
within  bis  own  power  at  the  time.  Now,  in  the  case  of  Turner 
p.  Boss,  1A  Dec  1707,  M.  11,802,  on  which  Mr.  Bell  mainly  re. 
lies,  it  distinctly  appeared  that  the  party,  who  was  a  notary  in 
possession  of  certain  papers,  had,  as  to  these  papers,  '  acknow- 
ledgedt  bf  hii  oath  prodaeed,*  that  thtij  were  In  his  own  hands. 
Kot  only,  however,  In  the  present  oase,  la  then  no  distinct  evi- 
dence that  Maty  Dixon  bad  the  fea-dispositlon  in  her  possession 
at  the  time  of  her  incaroeration  or  liberation,  hut  she  bss  ex- 
pressly sworn  that  she  had  it  not,  and  that  it  was  impossible  for 
her  to  deliver  it.  The  case  of  Will  v.  Urquhart,  5th  Jan.  1754. 
M.  1  t,8kO,  ne>t  relied  on,  where  a  party  was  imprisoned  under 
a  decree  for  damages  and  expense^  and  ordidning  him  to  Budce 
a  palinode,  was  not  only  one  pronounced  at  a  time  when  sound 
views  of  Uie  law  were  not  entertained  on  this  subject,  but  is 
otherwise  not  mT  much  importitnce  in  favour  of  the  pursuer,  be- 
caase  the  incarcerating  creditor  was  ordained  «tl>«r  to  aliment 
the  debtor  or  set  htm  at  liberty,  on  his  becoming  bound  to  make 
the  palinode  uuier  a  penalty  of  £5.  Here,  however,  the  pursuer 
dhl  not  appear  at  the  examination,  and  require  fh>m  Mary 
Dixon  any  mandate  on  the  party  who  she  swore  actually  pos- 
seasad  tbedliposltioa  to  deliver  it  up,  and  there  Is  no  avermmt 
on  the  ngoidrthBtat  thadata  of  the  ^licaiwn  lioraliaent. 


and  contrary  to  the  terms  of  the  oath,  ahe  was  in  tin  mbI 
possession  of  the  deed.  There  is  no  reason  for  disbelleviig  it 
(.ath,  and  although  it  may  have  been  wrong  in  Mnt;  Diua  k 
have  parted  with  the  deed,  yet  siie  could  not  driivtr vhii* 
did  not  possus.  In  any  view,  bov  doer  this  saake  bsisiti 
prisoner  for  a  lAfil  cause  f 

''  The  opinion  of  Lord  Glenlee,  as  expressed  in  tbe  eai«  cf 
Edwards  v.  The  Physicians  of  Glasgow,  11th  Jalj  1G1S,FC 
trtts  also  strongly  founded  oa.  But,  in  the  1st  placr,  bit  Un- 
ship did  not  concur  in  the  opinion  of  the  Court;  snit,  2%b 
views  proceeded  on  the  assumption,  that  the  act  to  be  dssc  Ik 
the  prisoner  waswitMa  Ms^Nwer  at  the  momeBt.  Tbcteaiw^ 
had  been  decerned  not  only  fiir  payment  of  a  sna  of  duup, 
but  also  to  desist  and  cease  from  practising  aa  a  ith^ikiu,- 
and  OB  lie  would  not  grant  a  bond  obliging  himself  to  thsitlxi 
the  Lord  OrJioary  refused  the  liberatiou  ;  but  tbeCsmtsteii 
tliis  interlu  utor,  and  found  the  party  entideA  to  thebmdhrf 
lli«  Actof  Graoe.  The  deoitien,  tbmfore,  eobr  u  it||Bti,s 
fl{;aiust  the  pursuer's  argument,  it  waa  fisrther«rpd,W 
in  cases  of  tiua  description,  it  is  ustial  for  the  piisoiKr  to  pa 
a  disposition  omniam  ftOTwraw,  ai»dnb  'bencflt,  itwasau(l,«R( 
arise  to  the  incarcerating  creditor  here  from  such  a  di#M». 
which  woHid  not  Wpply-to  him  the  BinBtment  ordeicdtota 
delivered  up  by  liis  decree.  TDis  la^t  ubservatioo  ii  N«d 
enough.  But,  in  all  probablIit>,  neither  woold  soeh  tiv^ 
tion  afibrd  the  means  of  paying  a  peoaniary  debt.  TbsiUlsl 
however,  say*  nothing  as  to  the  granting  of  andi  Aspn^ 
and  this  is  a  matter  entirely  in  the  diecretioo  of  the  nsgiitnts 

"  Finally,  it  was  said,  that  if  tiie  party  was  thus  Ubental,  u 
remedy  under  the  decree  for  delivery  ot      deed  wss  lost  Bs 
it  is  not  so.   Tliis  is  uot  a  decree  of  cw«o  Sowomw,  fulm 
dischaige  of  any  debt  or  obligMion,  ud  a  eeouod  iaipnaMai^ 
ia  competent.  There  are  mai^  cases  in  wfaidi  a  party  bsjK 
be  entitled  to  decree  of  eemo,  and  yet  have  the  beMAt«'*| 
Act  of  Grace.   It  has  also  been  express^  deckled,  that 
liberated  on  Uiis  act  may  be  again  impriaobed  en  tlK  ssMt<^ 
gence— Abercromby  ».  Brodie,  igth  July  1759,  M.  p.llM 
Pollock  V.  Fulton,  17th  Nov.  1766,  p.  11,816.   It  UieRfcR*  , 
pears  to  the  Lord  Ordinary,  on  the  whole  aoatM*,  tbatl^J' 
of  Grace  does  apply  to  the  prasent  oaaet  aad  lf  'll»«iM< 
liberation  bad  been  brought  up  befbre  him  ^  ndMcaliBB  a* 
proceedinn,  be  woidd  have  affirmed  the  judgawatof 
trates.   TMi  view,  if  sound,  is  conformable  to  the  secotip 
in  law  on  the  pan  of  the  defenders,  and  renders  snyisff 
tulo  the  validity  of  thrir  other  pleas  aaneGeaaaiy."' 

The  pnnner 

tonfP/wi<fen/.— I  cannot  see  that  there  Is  hsTeaoynl"* 
ground  for  an  action  of  damagefl.  Thwe  ia  nodoafcttiattis 
party,  wishing  to  take  the  beii*-fltof  the  Actof  Oiac^*"^ 
the  proper  course  for  bringing  her  claim  to  a  di^aioo.  Sff» 
sented  her  petition  to  the  magistrates,  who  were  tbsjajw" 
decide  the  case  in  the  first  inatance— to  decide lArthenlw 
the  case  of  a  civil  or  of  a  criminal  debt,  and,  therefen,"** 
It  was  or  was  not  within  the  rtatntea.  Now  the  qwrtts* 
ther  or  not  the  application  .is  competent.  Is  una  ttat  i^* 
raised  in  every  case  of  an  applicatleo  imdeTtkaselWi,!''' 
the  magistrates  are  entitled  and  hooftd  ^deeidettalisai 
case,  they  are  equally  bound  in  another.  Tfc»rniiyMi''|' 
pronounced  a  wrong  judgment  Bnt  snppuohg 
therw  is  no  allegation  of  any  irregnlaitty  in'  the  P**JJ2 
or  uf  anything  wrong  in  the  ttotives  «f  *b»  OrtW"*"^ 
forv  1  cannot  see,  slnpe  t^e  maglstoa«ealHrt>eil«jldia  tittm 
Ui  tlie  best  of  their  ability,  how  iccb  an  action  as  tbs 
can  lie  i^ust  them. 


Zenfs  fwOtrtm  and  Aery  conenrred. 


AM 


Lord  Or£nar^  Robertson.— i4cf.  Ualdnont:  B^iJ 
thnr  8.S.C.  Agenl—AH.  Young;  Brodlea  &  KeM*<" 
Agatta^L.  Clcri.— (WXJ.T.) 
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Slat  May  18G3. 
Skomd  Dtrisioir. 
.  Z>AMiEfc  Collins  <&  Peter  Feelt,  P^itiofura. 
Expehtet — Appeal,  Execation  Pending — Held,  on  appfyiiig  a 
fMdgmeiiiCjiJ  reoermtl  bg  tlu  ffomm  of  LordM,  that  th«  appel- 
iant  wot  entitled  to  the  erpente  of  oppoting  unnectttfvify  a 
petition  Jer  execution  pending  appeal — and  to  the  erpen$ei  p/ 
the  petition  to  apply  Ihe  judgment. 

TUs  was  an  appUcatioo  to  apply  a  judgmeDt  of  rever- 
sal by  the  House  of  Lords.  The  question  was,  whether 
the  niceessful  appellant  was  now  entitled  to  the  expense 
oi*  opposing  ansucceasfully  a  petition  which  had  been 
preamted  ?ta  exeoalion  pending  appeal. 

The  ori^id  appUoation  at  Uu  instancq  of  Andrew 
Young,  which  was  opposed  by  the  present  petiUoners, 
was  for  the  appointveat  of  a  jacBcial  &ctor  to  wind  np 
the  a&irs  of  a  diesolved  joint  adTentnre — (mpra,  vol. 
xxiv.  p.  253.) 

That  appKeation  was  granted,  and  the  present  peti- 
tioners appealed.  Young  applied  for  interim  execution 
{•ending  appeal,  and  again  succeeded,  notwithstanding 
the  c|>peation  of  the  present  petitioners — (vu^ra,  toI. 
xxiT.  p.  457.) 

The  jodgment  of  the  House  of  Lords — {mpra,  p. 
329)— was  u  follows  : — 

<'  It  it  ordered  and  adjodged  by  the  Lordi  Spiritual  and  Tem- 
poral in  ParliameDt  auemUed,  thai  the  said  iuterlocutor  com. 
plained  of  in  the  taU  a^ieal  be,  and  the  same  is  liereb^  re- 
vened :  And  It  is  hei^r  declared,  that  the  prayer  of  the  peti- 
tion ptaaented  br  tlw  Mid  Andrew  Toong,  the  respmdent;  to 
the  aidd  8eoond  Dlviatoo  of  the  Ooort  of  Session  In  Scotlaod, 
(out  of  which  petitim  tbla  appeal  has  arisen),  ought  to  hare 
been  rafoaed  with  aapenset :  And  It  is  farther  ordered,  that 
ttie  satd  oawe  be  renUted  badk  to  tbeCoortof  Seeaioa  in 
Scotland,  to  do  therein  as  shaH  be  Jnst  and  aon^staot  with  tUa 
AoatotMlM  and  this  jndgmeot." 

The  prayer  of  the  present  application  was  as  follows  : 
■  to  apply  -the  judgment  of  the  House  of  Lords  above  re- 
;ited ;  to  recal  the  interlocutor  appealed  from,  and  alao  the  sub- 
leqnent  interim  appuntmeot  of  Mr.  Mackenzie  aa  jadiciai  fac- 
«r  ;  to  refuse  the  petition  of  the  said  Andrew  Toung  for  ap- 
wiBtmeni  of  ajadiciat  factor,  with  expenses,  indnding  the  ex- 
Hfnaea  of  ovvodng  the  appUcati<Hi  for  interim  ezt-cution  and  ap- 
joiDtOHnCitf  Mr.  ICacken^eaaiudicial  factor  (uftnttrtn;  to  or* 
Itiin  Che  said  Kenneth  Haclceosie  to  make  payment  and  give 
leliveiy  to  the  peilUonera  of  the  whole  fundi  and  effects  of  the 
Mimpany  intivmitted  with  by  him,— reserviiig  to  the  petitioners 
heir  claim  of  relief  against  thesaid  Andrew  Young  aod  biscau- 
ionera  for  all  lo»  and  damage  oocasioned  by  or  in  consequence 
if  the  interim  execution  allowed,  including  all  claims  at  the  in- 
itanue  of  the  add  Kenneth  Uackenzie  under  the  judicial  fac- 
«ry  :  to  grant  warruit  to  the  A«wonntaot  of  Court  to  traosmi  t 
b«  bond  of  caution  above  meutiooed.  b^  tlie  said  Andrew 
ITonng,  and  William  MMkeoaie  and  William  Gardner  aa  his 
Mutioners,  to  ttie  regiMer  of  deeds,  that  an  ettract  thereof 
uay  bedeUrered  to  the  petitioners ;  and  to  And  the  petitioners 
intitled  to  the  expenses  of  the  present  application  ;  or  to  do 
»Uior«ise," 

No  answers  were  lodged. 

MSlar  fat  nspondent  Yoong— TIus  petition  involres 
1  plteris  pditio,  more  being  asked  in  the  prayer  than 
Jifi  House  of  Lords  recognized — ^Davidson  v.  Lock- 
ffoed,  June  25, 1824.  f'arties  are  not  entitled  to  the 
jxpense  of  opposing  that  which,  id  the  oirotuuBtanoes, 
was  a  reasonable  applicatiun. 

Dean  of  Faeu&y— It  is  plain  that  the  petitioner 
ihould  have  been  put  into  the  same  poation  aa  if  the 
Application  had  been  refused  'from  the  first— Baillie 
i>.  Slater,  June  30, 18S6— where  it  was  held,  that  an  ap- 
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pelUat  is  entitled  to  the  expense  of  oppoung  an  applica- 
tion for  interim  execution. 

Lord  /tMtes  Clerk.~l  don't  see  bow  it  Is  possible  to  wkh- 
hold  this  expuose.  The  original  petition  should  not  liave  been 
granted  ;  ao  the  House  of  Lords  have  found.  The  party  applies 
for  interim  execution,  and  applies  successfully.  It  would  be  a 
▼ery  odd  resoU  if  it  were  to  be  held,  that  a  party  is  net  entit- 
led to  theexpenae  of  oppoaing  interim  execation  of  a  ^gowU 
whicli  ought  never  to  hare  been  pnawunced. 

The  other  Judges  oononrred. 

Zhan  of  Faculty  a^ed  for  expenses  of  Uiis  vpgHietism, 
and  cited  Union  Canal  Go.  v.  Ganniehael,  July  20, 
1842,  and  case  of  Brodie  therein  referred  to. 

MtUar  opposed  the  demand. 

The  Court  pronounced  the  following  interlocutor:! — 
"  ApfAy  the  jodgeientof  the  House  of  Lords :  Recal  the  later- 
locator  appealed  from,  and  also  thesubseguent  interim  appolnt- 
aeat  of  mx,  Mackeniie  as  judidal  factor :  Refuta  the  petltioa 
of  Andrew  Young  for  appointment  of  a  jwttcial  factor,  witli 
expenses,  inoladhig  the  expenses  of  opposing  theappUvatiea  for 
interim  execution,  and  a[^K»ntment  of  Mr,  Maekensie  aa  judi- 
cial facbv  ad  interim,  and  decern  :  Quoad  ultra,  appoint  tlu* 
petition  to  be  served  upon  Hr.  Hackeniie,  and  allow  hln  to 
give  in  answers  within  eight  days  after  serrioe,  if  so  adTisBd  : 
Find  it  unnecessary  to  reaerre  to  tite  petitioiierB  snch  ehdm 
of  relief  as  they  may  have  against  Andrew  Toang  aad  hia  can- 
tiooen  for  loss  and  damage  ocoasioned  by  the  interios  execu- 
tion; but  grant  warrant  to  the  Accountant  of  Court  tetransmH 
the  bond  of  caution  by  the  said  Andrew  Young,  and  WiUam 
Mackeode  and  William  Gardner  aa  his  cautioeera,  to  the'  re- 
giater  of  deeds,  that  an  extract  thereof  may  be  delivered  to  tlw 
petitionera :  Find  the  petitkiiMfs  entitled  to  the  aavaaaaa  qf 
this  a^iUoaUon  {  and  remit  the  aooouita,"  Ac 

AO.  Gordmit  G.  A  E.  Baxter,  W.8../1^«.—^(r.  Millar'; 
James  Qordon,  Junior,  W.S.  Agent,— L  Cbrk.—[^VM.') 


Id  June  18£3. 

FiBsr  DtvisiOB. 

Fbahcib  Edmohd  (Nicol's  Trustee),  Punuer,  v.  Mids 
Babbara  Bbown  or  Grant,  De/ender. 

Reduction — Sialute  1631,  e.  18 — Held  (o  if  «  rc/e»aii(  stara- 
ment  of  eoi^dtntimHtf  tmder  1621,  e.  18,  that  the  penon  in 
whoujfavour  the  deedi  under  ehalhnge  were  granted,  was  the 
maternal  amnt  of  the  bankrmpt'B  wife,  who  Wat  her  next  of  kin, 
and  that  the  bankrupt  waB  her  law- agent,  confidet^i^  adviter, 
and  tmtimate  friend. 

Process-Statute  1621,  e  1 8- Reductlon-Safflmonn- Relevancy- - 
In  an  action  of  reduction  under  1621,  e.  IH,  at  the  initance  of 
the  tmttee  on  a  tequntrattd  ettate,  of  deed%  alleged  to  have 
been  granted  hg  the  bankrupt  in  defraud  of  prior  cTeditori,~it 
hoping  been  objected,  that  the  allegatione  of  the  purtuer  were 
irrelevant,  in  retpect  it  was  not  let  forth  that  he  represented 
parties  who  were  creditort  prior  to  the  granting  of  tie  deede 
under  challenge — Term*  oj  record  under  which,  the  purtuer 
being  trustee  fur  all  the  creditors — Htfid  that  there  wae  a 
tufficient  statement  to  meet  ike  olgectioH  ;  but  amendment  ad> 
iniifed,  o/Zer  closing  the  record,  to  the  ^eafic  effect^  that  the 
purtuer  did  represent  tke  prior  creditors. 

Action  of  reduction  at  the  instance  of  the  trustee  oft 
the  sequestrated  estate  of  James  Nicol,  of  various  deeds 
granted  by  the  baukmpt  in  favour  of  the  defender. 

The  pursuer  sot  forth,  that  Uie  defender  was  the  "  ma- 
temal  aunt  of  Mrs.  Niool,  the  bankrupt's  wife,  who  ih 
her  next  of  kin;  and  the  bankrupt  was  her  law  agent, 
confidential  adviser,  and  intimate  friend." 

The  Tarions  deeds  ander  redaction  were  then  annne- 
rated,  each  of  which  was  stated  specifically  to  have  been 
granted  when  tite  bankmpt  was  insolTent,  without  onerous 
consideration,  and  \rith  the  view  of  deftaudipg  the  bank- 
rupt's just  creditors;  and  the  condescendence  proceeded: 

"OcaenUIy,  at  the  dates  of  all  and  each  of  the  transa^ons 
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before  q^Qod,  between  the  batiknipt  Jamei  Klool  and  the 
defender,  of  tlte  cooreyanccs  and  ttansfierencee  made  and 
obtained  by  him  in  her  favour,  and  of  the  deeds  and  missives 
before  narrated,  the  said  James  Nlcol  was  insolTent,  and  they 
w«re  aH  and  each  made  and  obtained  by  bim  in  fovonr  of 
th«  dflfisnder,  witfaout  any  true,  Just  and  necessary  cause, 
withoat  any  Jnrt  price  or  other  consideration  bciog  gtren 
by  her  therefor,  and  aher  be  had  contracted  lawfal  debts 
to  trae  fredlton.  The  pretended  considerations  for  tfaeni 
were  not  paid  or  advanced  by  the  defender,  or  out  of  her 
f^nds,  and  are  inadequate.  And  all  and  each  of  the  said 
traOMctions*  transferences,  deeds  and  missivtts,  were  entered 
Into  aai  exttcuted  for  the  purpose  of  defrauding  the  bankrupt 
Junes  MIecrf's  lawfbl  credlton,  and  are  to  their  pr^udloe." 

The  ptinaer  oondoded  for  rednetioii — ^1.  in  tenns  of 
the  statute  1621,  o.  18;  and,  2.  in  reepeot  that  the  deeds 
were  entered  into  and  executed  in  defraud  of  the  bank- 
rupt's creditors,  and,  bong  to  th^  prejudice,  were  ill^ 
gal  at  commoo  law. 

The  defender  uuntained,  that  the  securities  and  pur- 
chase were  onerous  and  bona  fide  transaations;  but  she 
pleaded  in  limine^  no  relevant  action. 

The  Lord  Ordinary,  on  2d  February  1853,  pronounced 
the  following  interlocutor: — ' 

"  In  refereoue  to  the  defender's  first  plea  in  law — vis.  thtt  the 
allegatione  of  the  pursuer  are  irretovant,  or  not  suffloiently 
speoifio  to  support  the  coDcloaion*  of  the  action — before  aoawer, 
•MMiats  the  pursuer,  within  eight  days,  to  lodge  a  draft  of  the 
iMNW    iasnee  be  pn^oaes  for  trying  the  queetion  Itidiipate. 

.  "  JTetei— The  defender  maiDtains  tlMt  the  pursuer**  allega- 
tMsw  are  eeeeDtially  defeolive,  because  be  does  not  expressly  set 
furth  that  the  debts,  or  sonie  of  them,  now  owing  by  the  bank- 
rupt, were  contracted  prior  to  Uie  date  of  the  transactiuus 
uoder  challenge.  But  as  the  pursuer  expressly  alleges  thnc 
the  conveytBce*  under  eballeuge  were  granted  after  tlie  bank- 
rupt wu  iu  a  state  of  iosoWenoy,  and  without  an  onerous  or 
just  cause,  and  were  fraud  ulentaiid  collusive  devices  to  defeat  the 
jaet  rights  of  the  baokNpt'a  oreditora,  the  Xionl  Ordinary  does 
not  tUnk  that  it  is  necessary  fot  the  pursuer  to  allege,  that  all 
or  anjr  of  the  existing  debts  were  contracted  prior  to  the  date 
of  tndi  deeds,  ta  tofar  <u  tie  chaUengt  proctedt  on  the  eomrnon  law. 

"  In  so  Ikr  at  the  ebaUenge  prooeeda  on  the  sUtute  1621,  the 
rati  of  iwdi  an  idlegatloo  certainly  jdaees  the  defender  in  a 
worse  porillon  tban  he  would  have  been  in  if  tbe  summons  hat) 
oontalned  such  a  statement ;  and  tbe  porsoer  will  probably  not 
get  aa  issue  In  support  of  bis  challenge  uod»  the  sutute,  unless 
it  be  framed  in  sMngent  terms.  But  neither  tbe  statute  itself, 
nor  tbe  decisions  following  upon  it,  appear  to  make  such  an 
allegation  an  indiapensable  requisite,  when  the  cbalienger  dis> 
penses  with  the  benefit  of  certain  presumptions  created  by  tlie 
Btaiote,  and  undertakes  the  omu  oi  proving  the  bankrupt's 
astaal  insolvency  when  he  granted  the  deeds  under  challenge 
to  conjunct  or  confident  persons. 

"The  other  ohjectlon  insisted. upon  by  the  defender  relates 
exclusively  to  the  challenge  on  the  statute,  viz.  that  while  she  is 
not  alleged  to  be  a  cottfinet  person,  the  facta  alleged  do  not 
wnouDt  to  a  rdevant  statement  of  confidentiality  in  tbe  senae  of 
the  aeU  And  It  is  true  that  the  dircumsunce  of  her  bring  the 
cHent  of  the  bankrupt,  would  nor,  jw  m,  inf^  this.  But  that 
dfcumsUDce  is  only  one  of  the  several  elements  which  are  set 
forth  ill  the  record  as  inferriag  confidentiality  ;  and  if  an  issue 
should  be  allowed  to  the  pursuer  uuder  the  statute,  it  must,  aa 
the  Lord  Ordinary  thinkf,  be  so  framed  as  to  impose  on  him 
the  burden  of  proving  confidentiality. 

"The  Lord  Ordinary  therefore  thinks  that  tbe  porsoer't 
ammnits  cotilla  Un  to  an  isane  at  common  law,  but  that  it 
will  depend  upon  the  terms  of  the  issue  which  he  asks  undRr 
tbe  statute  1631,  whether  or  not  he  can  get  it  under  the  record 
in  this  case.  In  these  circumstances,  it  is  considered  advisable, 
with  the  view  of  saving  double  discusuons,  that,  tmtt  onm'o,  the 
pursuer  should  lodge  the  draft  of  the  issues  which  be  proposes, 
and  tbe  questlm  aa  to  the  relevaix^  at  soffioenoy  of  his  aver- 
ments to  auppcHt  the  issues,  and  as  to  tiieir  terms,  if  they  ahall 
be  allowed,  may  be  disposed  of  at  the  same  time." 

The  pursuer  having  lodged  draft  issued,  the  Lord 
Ordinary  pronounced  ute  folTowmg  interlocidor: — 

"  Kepela  tbe  Meier's  lint  pint  Inlaw— vis.  Uiattb* allega- 


tions of  tbe  pursuer  are  irrelevanti  or  not  snffidentljr  ifcdfle 
to  support  tbe  conclusions  of  the  action  ;  and  apptdnts  tbs  csn 
to  be  eaioUed  for  tbe  adjustment  of  the  issutw.'* 

The  defender  reolaimed,  and  pleaded — 1.  Tkm  wm 
no  relevant  statement  that  tSie  jmnder  was  a  eODjnet 
or  confident  person,  tiho  was  not  conjtmct,  hdog  do 
relative  of  the  bankrapt;  and  the  statement  criT  her  con- 
nection with  the  bankrupt  did  not  udodb(  to  a  tdenst 
statement  of  confidentiality.  2.  Under  the  rtskute,  tbe 
action  was  irrelevant,  in  respect  it  was  not  alleged  that 
the  pursuer  represented  parties  who  were  orediton  jirier 
to  the  transactions  dudleoged.  At  oommon  faiw,  it 
might  not  be  necessary  that  the  challenge  sbeoM  be  il 
the  instance  of  prior  creditors:  usder  the  statute,  tliis 
was  indispensable.  3.  Generally,  there  was  not  a  k&- 
cient  statement  of  the  circumstances  of  the  fraud — B«- 
cleugh  w.  8inchiir,  1738,  M.  12^7S3;  1  Stwr,  9.15; 
4  Erak.  1. 29, 44 ;  Mansfield  i;.  Stewart,  13th  Feb.  1S33. 
'  ThepoxsaermsieerMl — 1.  It  was  not  maintaiBcd  tktf 
tbe  def^der  was  a  conjunct  person,  bat  there  was  i  r»- 
levant  statement  of  eooftdentialitr.'  2.  At  common  hr, 
the  challenge  was  competent  at  the  instance  of  postniv 
creditors;  and  so  also  tinder  tbe  statute.  But,  at  u; 
rate,  there  was  a  sofficieut  statement  that  tbe  deeds  vete 
granted  in  defraud  of  prior  creditors.  3.  The  statemeol 
of  tho  circumstances  of  the  fraud  was  quite  sufficient— 
2  Bell's  Com.  184. 

Lord  PiuidenL — All  dilDeulty  might  be  obviated  by  thtio- 
sertion,  in  9  8  of  th«  condeeoendtnce,  after  tke  wot*, 'iftf 
he  had  contracted  lawfal  debu  to  tmecradilOTn,"  oftbewii^ 
"  who  are  trnw  repreeeoled  bgr  the  pnnaa." 

This  day.— 

Lora  Pntidtnt—yft  allow  tbe  ame^meos  io  |  5.  (kii 
ease  itaelf,  tbe  intarlocutor  lep^  tbe  first  i4ea  of  Um  deMii 
that  the  action  is  not  rdeTant,and  orders  enrolment  lotit 
adjuateMit  of  issues.  That  is  tbe  interlocutor  under  rcriw 
tbe  issues  are  merely  tentative  issues  ordered  by  the  lorf  w 
nary,  to  bring  Into  a  more  condensed  sbafie  the  views  dTkd 
parties.  Hie  interlocutor,  therefore,  does  no  more  than  flad 
tbe  action  is  relevant,  and  order  issues  to  be  enrolled  faradjoS' 
meiit.  I  do  not  think  suffletent  gromd  has  been  ahevo  ix 
altering  the  interlocutor.  Lookti^  to  tbe  whole  reeofd,  tbm 
is  relevant  matter  on  which  to  allow  lavesttoatlon.  HodNkt 
important  matters  are  averred  in  defience,  whudi'm^bavstbar 
effect  in  proof;  but  we  are  now  dealing  vMi  the  l^enttj. 
Now  I  think  it  is  sufficiently  set  forth  on  reoMd,  thai  Ihw 
deeds  were  executed  by  tbe  baidorspt  when  tie  wn*  iawlwst 
on  the  eve  of  bankraptt?— for  no  eenslderatlon,  tboivli  tk 
deeds  set  forth  tliat  consiaenrtton  wm  given,  and  thsft  tUtw 
done  with  the  view  of  defrauding  tria  tmditmak  Wa  caaasi  f 
into  tbe  question,  bow  for  the  pnnnervltt-itram  all  lUa  i» 
doubt  it  la  not  enough  to  say,  geneanQyi  that  the  tawseliw 
was  fraudulent ;  there  must  beasuteaieatof  tbactreuBStwcH 
of  the  fraud.  But  I  think  we  have  snub  a  stat— et  ^ 
The  pursuer  sets  forth  the  various  Ikcts  I  have  already  n'^a' 
to,  and  that  all  this  was  done  to  a  party  ytho  stood  fai  As  ^ 
tton,  with  regard  to  the  bankrupt,  oC  Mrs;  eiaot.  iAlaktW 
enoBgb  to  susuln  the  case  at  oonunen  law.  TbMk  oattsM^ 
tute,  the  ohjectlon  on  tbe  title  is  removed  Igr  theapea^sMl 
now  allowed.  There  remains  the  question,  whether  tbtri  k 
here  sufficient  averment  In  setting  fbnh  the  relatioo  of  cdbM* 
Uallty  which  is  alleged  to  have  existed  between  tbe  IM'*^' 
and  Mrs.  Oraot.  I  think  the  averment  doea  brine  sat  W 
confidentiality;  for,  assuming  that  tbe  bankrupt haall,ia^ 
to  defraud  his  erediton,  was  on  the  eve  of  badltiiMtff'M- 
granted  deeds  without  eonrideratioD  hi  fovonr  V  »r|'f 
standing  in  the  portion  of  tbe  party  who  b  matk  HT^ 
strament  in  this  transacUon,  I  think  that  does  UilMV 
confidentiality.  For  wliat  is  tbe  position 
His  wife  is  her  next  of  kin,  and  the  bankrupt  v 
confidential  adviser,  and  intimAte  frieo'd.  Tile  'i 
eldlsriv  «  Oman,  wd  l^tn^^^nn  for  7*r»sWf 
own  affairs,  wMch  have^een  daring  that  tUa  m 
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ment  of  tin  buibairt.  HsTiog  inch  %  person  in  his  hsads,  be 
veiti  in  her  whtt  U  Ui  own  |iroput7>  8>>oh  bring  the  clmm- 
MDOet  Mt  tmtbt  I  think  we  eumot  hM  the  ttatntorj  srer- 
mU  not  MMde.  TbeimxirieanotberBMtler;  but  both  under 
ib«itiUtaaiidatooaiimlftw,Ithiiiktbe  mmnioiu  nut  he 

Lord  iUIn-Am. — I  need  not  go  orer  the  same  gronndi  u  tiioae 
Thieh  jovr  Lordship  hu  iitnKd,  and  in  which  I  entirely  concnr. 
1 0^  wif  that  it  wmU  bt  ntMt  estcaovdiiuiy,  irith  meb  «ver> 
Mm  ea  v»  haw  heve  on  reoDrd,  to  dlow  tboie  deed*  to  go 
Mt  af  Court  without  chalteoge.  The  question  atill  reniUns,  aa 
to  the  preriM  form  of  the  Issuea. 

Lard  fpaty  —I  have  nothing  to  add. 

Lord  ScbmtM^  Mm  of  t£«  auue  o^ahm,  h  fiv  h  I  han 

bnni  tbfiDM& 

'The  Gonrt  pronounced  the  fbUowlng  interlooutor: — 
"  Opan  «p  the  reeord  to  the  e&etof  allowing  the  8th  article 
of  tbeieTlaed  oondeaceodence  to  be  ameoded ;  and  (the  ameod- 
Deot  having  been  made  at  the  bar)  of  new  close  the  record  : 
Bcftie  the  pranc  of  the  aaid  ncwmtng  note ;  adhere  to  the 
ioieriaeator  t^ne  Lord  Orfinarf  ndidmed  agunit ;  and  allow 
tlH  poiMttto  gbrc  ia  waandad  iaaoa^  naorring  all  inaationa 
Hipt^Wa." 

Ltrd  (Mhory,  CnTiiebm.~-Ael.  UackenEie,  W.  O.  Dickaon ; 
H.  G.  Dicksoh,  W.&  Agent.'-AU.  Macfsrlane,  Hacpherson  ; 
Mn,  BtDart4  Oberne,  W.8.  Agmit.~W.  CItri.— (W.G.T.) 

Ijf  June  1853. 
Smxmv  DmnoiL 

BlLUSTBH       COVNOK  A  OoiTNON  V.  BaIXIHTBV. 

Proceii— Note  to  Inner-HooK. 
In  each  off  these  oasee,  a  printed  note  had  been  lodged 
ixRitiog  the  various  steps  of  procednre^  whieh  had  b«en 
ifoj  complicated,  and  moviog  the  Oonrt,  in  respect  of 
^iwsto  flistamaiidatoiyytoproDOimcedeoree  of  redoc- 
Ae.  in  the  aw  oase,  nd  of  abwdntw  m  the  othor. 
fU  lord  Jtuttee-Ckii  olMerved— A  practice  fa  creeping  is  of 
pntis»  in  long  printed  or  written  notes.   We  cannot  allow 
lilt  joBt  reviving,  In  an  nnaothoriaed  shape,  a^nmen- 
papers.  A  ^ort  written  note  to  me  ought  to  be  pnt  in, 
'^ening  exidanations  till  the  dlscuarion  at  the  bar. 

1st  June  1853. 
Siooini  Dmsioa. 
iHse  Ass  Macphkrsoit,  Purmer,  v.  Jahbs  Tttlbb 
and  others,  De^ndera. 

i^ipCDNt,  Interest  on— /a  Me  oonth  9f  a  count  and  reckomiMg, 
itbtnmM  nmatary  t»  oAtaM  tk*  nport  o/aa  aeeountoMt  upom 
d^ndv't  mttomiMUomt  a*  ttewtor  with  the  tatate  of  a 
JMrty  dtuoBed.  7%b  Mamtaawt't  fie  maa  im  ihtfint  autanet 
paid  bf  iotk  psrttw  ta  eqmmtpertiotu.  Tha  pwrmmr  »a»  ttlti- 
'Mt^fiMud  tntUM  to  «irp«iif«s— Held  that  he  wot  entUkd 
to  rrtotvr  tkt  defkmder,  iwl  sisrcfy  the  hal/o/lh*  Accomt- 
Imt'efiewMeh  kt  km4  mthmne&d,  but  abo  nUtreMtfiam  tkt 
date  of  payment. 

Sequel  pf-cafle  reported  anie,  vol.  zxii.  p.  103. 

The  porsaer  was  found  entitled  to  expenses.  This  was 
n  objeotioo  «a  the  andHcHr'B  report,  on  the  ground  that 
e  had  disaUowed  interest  on  an  item  in  the  pursuer's 
<^ttnt.  Some  years  ago,  a  remit  was  made  to  an  ac- 
ooQtMii  ta  iiLT«0t^nt«  the  intromisuons  of  the  executors 
f  ths' late  James  MaqihersoB.  A  fee  of  600  guineas 
•to  jMud  to  the  accountant  at  the  tame,  one  half  having 
«en  advanced  by  the  pnntoer.  She  was  allowed  to 
tUa  half  as  an  item  in  her  aooomit  ajpunst  the 
^^KbdeiBj  but  interest  thereon  was  disallowed. 

^^Wwtf  for  porsaer — Among  other  expenses  charged 
?  th6  ranmer  against  the  defender  was  a  sum  paid  by 
^te  MHktaoeountant.  That  has  been  sustained.  We 
<*^Mg«SBt«rest.   But  this  is  diialiowed»  Wo  were 


found  entitled  to  an  acoonntiDg;  and  to  the  ezpensc  of 
it.  This  sum  ought  to  have  been  paid  by  James  Mac- 
pherson,  the  defender.  No  doubt  interest  is  not  generally 
allowed  on  an  ancount  of  judicial  expeoses  till  mcb  aa 
account  is  constituted  by  decree.  But  there  ore  ezcep-' 
tions  to  this  rale — See  Bell's  Com.  i.  649,  and  the  cases 
there  cited.  James  Maephcrsoa  was  bound  to  have  pud, 
the  aocoont  from  the  fint.  We  are  really  paying  what 
he  diould  have  paid. 

JHiomaon,  for  defender^  cited  MackenBe's  Trustees 
MacdowalljGth March  aod 26th  May  1842  (unreported): 
Barclay  v.  Barclay,  dth  March  1850.    The  guieTal 
prinoiple  is  against  allowing  the  chum — See  also  Poana 
V.  MacdoDell,  March  2,  1825. 

Lord  Juitiee-Clerk. — I  think  this  is  an  extremelj  ipewal  case. 
It  is  one  with  which  I  am  very  welt  acquainted.  This  was  aa 
actUm  at  the  instaooe  of  Miss  Macphenoa  agidnst  cert^  parties 
in  1885,  the  leading  defenders  being  UieexeeatMt  of  her  fhtber. 
Theae  executors  were  bound  to  have  kept  clear  accounts  of  their 
intromissions.  Instead  of  this,  the  accounts  were  so  obscurer 
that  they  required  tlili  long  report  of  an  accountant,  for  which 
a  fee  of  600  guineas  was  paid — this  fee  being  paid  to  make  out 
an  account  which  these  parties  ought  to  have  made  out  from 
the  flrat  I  am  dearly  of  opinion,  on  the  general  pi^nt,  that 
accounts  of  expenses  of  proce«8  ought  not  to  bear  interest  unleia 
there  be  malafidet  in  staving  off  the  decree.  Bat  this  expendi- 
ture is  not  properly  a  part  of  ttie  expenses  of  process ;  it  wa*. 
ezpenditare  as  to  an  account  which  the  partieB  onght  to  have 
had  ready  themselres.  That  report  establishes,  that  a  sum  la 
due  bv  the  deceased  amounting  to  £30,383.  No  wonder  the 
defimder  did  tut  keq^  acoounta  if  be  was  a  debtor  to  that  eitteat. 
These  sums  are  eetabllabed  as  due  hf  the  report  vS  tiie  aeeooiH 
tant.  The  Court  have  settled  that  the  defenders  ought  to  par 
for  that  report.  Now,  six  years  higo,  the  pursuer  paid  one-hatf 
of  the  sum  which  the  defenders  onght  to  have  paid  entirely. 
The  pursner  is  therefore  In  a  position  to  say,  I  paid  your  fu> 
count.  Is  she  not  therefofo  entitled  td  interest  ?  This  will  rtoc 
apply  to  every  case  of  a  remit  fbr  thtf  fnvestipition  of  aoooancs, 
both  parties  being  in  fault  She  only  paid  a  ihare  of  this 
fee,  because  it  was  necessary,  ante  omnia,  that  Uie  aeooununt 
should  be  paid.  It  ought,  therefore,  to  be  replaced  with  interest. 
In  so  deciding,  we  do  not  trench  on  any  prinoiple.  I  ahoald  be 
sorry  to  go  so  far  as  some  of  the  cases  referred  to  have  dooe,  iB 
allowing  proper  judicial  expenses  to  bear  interest. 

I  am  also  satisfied  that  this  was  the  proper  time  to  raise  the 
question. 

Lord  CoMwrn. — I  am  of  the  same  opinion.  Tbla  execntor 
made  these  accounts  indispensable.  A  debt  is  brought  ont 
against  the  defender  by  this  accoant,  which  bi3  own  conduct 
had  rendered  necessary.  To  get  the  account  so  fixing  a  debt 
against  the  defender,  the  pursuer  is  compelled  to  pay  this  (b*. 
This  principle  is  not  applicable  to  jadlclsd  coats. 

Lord  Murray  concurred. 

Lord  TTood.— This  is  the  time  fbr  making  the  claim ;  and,  on 
the  case  itself,  as  now  explained  bj  your  Lordahlp,  (I  being 
comparatively  new  to  it),  I  coacnr. 

(^'e^um  surfamed, 

AA  Vtmmf ;  Gtb8on>Craig,  Daliid  ft  Bro^  W.a  Agaaa. 
AU.  Hkohoo  }  GocdoD,  Stuart  ft  Obeyne,  W.8.  il^Afa— (FJi.) 


Ist  June  1863. 
BaooKB  Dmsrox. 
John  W.  M'Farlan,  Advocator. 

Satine — Date— King's  Reign — A  taaine  not  bearing  the  year  of 
tht  Chriuian  era  in  which  it  wot  exptde,  and  eelting  forth 
the  name  of  the  wovereign  at  "  George"  without  atatii^  which 
of  the  kinga  of  that  name  was  meant~~He\d  null. 

This  was  an  application  to  the  Sheriff  of  Ghaaeery 
(Shaw),  who  pronounced  the  following  jodgment : — 

"  FUids  that  it  is  not  proved  by  l^al  and  competent e^dence, 
that  the  late  John  Ili'Farlan,  Esti  died  last  vest  siod  s^aedcdi, 
of  fee  in  the  lauds  sec  forth  in  the  petilioa;'  tberefori  4«mMVi 
the  irtayer  thamtf,  dlsminwi  the  petttion,  and  deoeiiis.  ^ 
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**iir(rf&— Tbii  Ii  a  petition  fur  ipedal  ferrio^  in  which  tlie 

netltlpaer  «U  forth,  tliat  tlie  bite  Juba  U'FHrlaii,  Esq.,  died 
f«tt  reat  snd  teised  «b  of  fee  iu  the  lundd  of  Bjlliavleroch  and 
ottierf,  'conform  to  diapoaition  granted  bj  Jolin  Lennox,  E^q. 
of  Woodheat),  to  and  io  farour  pf  Jolin  M'FarlHr,  Esq.  of  Kirk- 
toan,  ftdTocate,  in  liferent,  and  tlie  said  Jubu  M'Farlan,  liU 
eldest  ton,  in  fe«,  dated  tlie  19tb  day  of  Marcli  1&06 ;  and.  to 
iiiatrument  of  nuine  followiiig  tbereon,  dated  the  8th,  and  re- 
corded in  the  Oeaenit  Begiater  of  Saainea  at  Edtnburgli  tlie 
Idthdfl^aof  April  1806;  and  also  to  crowM-vbirter  of  conflr- 
niation  m  favour  of  the  said  John  M'F<irlati  senior  in  liferent, 
and  the  said  John  M'Farlan  junior  in  fve,  of  the  said  disposi- 
tion and  lostrament  of  aasinc,  written  lo  the  seal  and  registered 
the  nth,  and  seated  the  ISth  dava  of  June  1806/ 

"  Tlie  infftniment  of  aaslne  refeired  to,  sets  forth  the  InTon* 
Mod  in  these  terms: — 'In  tlie  name  of  Qud — Amen.  Be  it 
known  to  all  men  li;  this  present  public  instrument,  tliat 
ii|)on  the  8th  day  of  April,  in  the  year  of  our  Sovereifiii  I^ord 
Geor^,  by  the  grace  of  Oud,  ot  the  united  kingdom  of  Great 
Britain  and  Ireland,  King,  defender  of  the  faith,  the  46tli  year, 
— fn  presence  of  nie,  nutary-public,'  &c.  The  year  of  the 
Christum  era  is  omitted,  and  thus  there  ii  only  one  date. 

"  To  tlie  Sheriff  it  appears,  that  in  accordance  with  the  de- 
cidons  in  tlie  casee  of  Hoggan  v.  Rnnken,  in  the  Court  of  Ses- 
sion, 18tb  July  183.%  (13  H.  461),  and  in  thn  House  of  Lordr, 
30th  July  1840,  t.1  Bob.  173),  ami  the  TowD-Conncil  of  Brechin 
e.  Arbutlinot,  11th  December  1640,  (3  D.  316),  the  instrument 
of  saline  is  null ;  that  the  precept  of  aaaine  in  the  disposition 
ia  stilt  open,  and,  conaeqaently,  that  he  cannot  serve  the  peti. 
tioner  to  his  ancestor,  as  hafing  died  last  rest  and  seised  in  the 
lands. 

"  In  the  first  of  these  uKs,  one  of  the  dates  of  the  Christian 
era  was  erased,  and  in  the  second  there  was  a  disconfonnity 
between  the  date  Of  that  era  and  the  King's  reign ;  and,  therr- 
fore,  these  cases  are,  in  these  specialties,  not  tlie  same  as  the 
preeent.  Bat  the  Judges  laid  down  the  prindpte,  that  '  it  is 
vesebtlal  to  the  validity  of  every  instrument  of  sasine  that  It 
•botdd  bear  the  date  both  of  the  OhrisUan  era  and  of  the  Bang's 
reign.' — {See  Lord  HoocreifTa  opinion,  concurred  In  by  Lords 
fullerton  and  Jeffirer,  (1  Rob.  177).  and  the  opinions  of  the 
Lords  Preside iTt,  Bafgray,  Oitlle«,  Mackenzie,  and  Corehouse, 
(I  Bob.  17ft.)  In  tlie  case  of  Brechin,  Lord  Gillies  said,— 'I  hold 
it  to  be  a  settled  ptdnt,  that  a  aaaine,  to  he  valid,  must  have  the 
two  dates.  I  pot  tli«  case  that  ft  eontained  only  onp ;  there 
cannot  be  a  doabt  that  the  mine  would  be  ioTalid.'— (8  D.  SS6.) 
That  is  the  case  which  occurs  here. 

"  Assuming  that  the  seisin  Is  a  nullity,  the  Sheriff  does  not 
think  that  it  is  of  any  relevancy  to  say,  that  it  appears  iVom 
the  date  of  the  disposition,  and  the  date  of  registration,  and  the 
tedtal  in  tlie  charter  of  confirmation  of  the  instrument  of 
nuine,  that  the  date  of  the  CbilsUan  era  must  liave  been  1806. 
If  this  were  a  question  of  men  fact  to  be  dedded  by  a  jury,  the 
evidence  might  be  satlsfiujtory  to  warrant  a  verdict  in  the 
afflrmative.  But  the  question  here  is,  as  to  the  validity  of  a 
solemn  inatrnment.  In  the  case  of  Brecbio,  Lord  Mackenzie 
observed  '  It  is  said  that  the  Uae  date  may  be  ascertained  by 
ccHijecture  from  other  things — from  the  precept  and  registration ; 
but  that  Is  not  the  proper  way  of  making  notarial  Instru- 
ments, which  must  expressly  pledge  tlie  veracity  of  the  notary 
nnder  the  legal  sanction,  to  whicli  breach  of  it  ia  exposed.' 
(3  I>.  227.) 

"Nvitber  doe*  It  appear  to  the  Sheriff  that  the  drcamstance 
of  tlie  Crown,  as  superior,  having  confirmed  an  invalid  inatro- 
mcnt  of  aaslne,  can  make  It  valid ;  nor  that  the  lapse  of  forty 
years  fbUowhig  on  a  wri^  having  the  aj^tearanoe  of  an  instru- 
ment of  saslne,  bat  wlilcb  in  hw  li  not  such  an  instmment,  can 
make  it  a  valid  Instrument;  and  it  may  be  obaerved,  that 
although  there  was  ample  room  for  such  a  plea  in  the  case  of 
Brechin,  it  does  not  appear  that  it  was  attempted  to  be  men- 
tioned." 

In  an  advocaUoa  of  tbU  jacLnnent,  the  Lord  Ordi- 
nary repwted  tiw  caie  Tith  the  rolloiriDg — 

'  JtTote.— The  Lord  Ordinary  thinks  it  Is  right  to  report  the 
qneation  which  occurs  In  this  advocation,  because,  while  it 
mast  be  dedded  ex  parte.  It  does  not  appear  to  bare  been 
settled  by  an  authoritative  decision ;  and  the  dedston  of  it 
affects  the  regularity  of  the  title  of  the  advocator^  estate. 

"UbUI  the  statute  8  &  9  Tictoria,  cap.  35,  came  into  ope- 
ration, it  waa  necessary  that  an  instrument  of  sanine  should 


set  ftirth  Its  date ;  because  Its  date  regulated  the  period  «Hki 
which  itooul.1  bti  insertttd  in  the  B«>;i)ili;r  wf  Sm-dia  CuJ 
that  time,  the  uulvtirsal  practice  hail  been  to  point  oatlu 
year  by  reftircnce  both  to  the  Chriatian  *irm  and  to  thurepw 
the  existing  aovereigu.  And  in  the  two  tMea  of  Hogpt, 
andoftheTowDof  fireoldu— refvrRtd to  in  itw  SbsrUiwc, 
opinions  were  stated,  that  it  wa*  ncouiaaiy  to  poiat  ou  tn 
year  In  both  of  these  wajs.  And  heuce  the  wnttuatsfi  dc 
mand,  to  have  an  ItistniueiitofaadDe  nstaiiwd,  withtiil;m 
of  the  dales,  is  stimewtiat  sUriliog,  aod  requires  sidtiUM. 
sideration. 

"  On  ttie  other  hand,  in  neither  of  the  cases  above  nKotiu»< 
was  it  neeuaary  tu  decide  tliat  questtun ;  and  tt  »u  lut 
oded :  and,  as  dready  stated,  it  do.-s  not  appear  to  hare  hn 
authttfitatively  dedded.  And  a^  in  the  pre-«iit  case,  thetiv 
date  of  the  inatrumeiit  of  Siwine  clearly  appenro  rx  faek  vf  at 
instrument  itself,  it  cannot  be  held  tu  be  null  and  toiiIiih 
BUting  its  date,  unless  it  be  held  that,  by  tlie  law  of  SaOui 
a  reference  tu  the  Ciirlstiao  t-rs,  as  well  as  to  the  ru^nU  i> 
Bovereign,  ia  required  as  a  aolemnity  fur  ascertaiuitii;  iu<k< 
No  auch  auleniQity  appears  lo  have  bera  estnblislied  by  itnitc 
The  origin  and  history  of  the  pracCioe  of  stating  more  tluii  m 
diiie  in  notarial  instruments,  are  fuUy  stated  by  Cnig.  it, 
12  and  ajau  iu  Boss's  Lectures  on  Cunveyandug,  iL  180,  Iti 
correctly  stated  in  the  advocator's  minotc,  that,  acoonfinf  b 
that  usage,  the  practice  in  Scotland  prkir  to  the  BefinMlis 
«  as  to  point  out  the  year  by  referring  tu  tite  indivtion  nni: 
as  to  the  Christian  era  and  the  Jung's  reigu.  But,  sfteri»> 
Befurmation,  tbe  Court  lield  itself  warnuited  to  sailaii  a 
ioatniment  in  whidi  tbe  ladictioo  waa  not  owrcctly  nferndt 
in  tlie  case  Bruce  v.  Ltviugstone,  meotlcmed  by  Cnig;  asdu 
practice  of  referring  to  tbe  indivtion  was  UiereaTlcr  din* 
tinned ;  and  this  appears  to  shew,  that,  at  that  period  u 
it  waa  not  held  to  be  an  indispensable  solemnity  that  •!  tk 
diffeient  modes  by  which,  in  practice,  the  year  lud  buk-i 
scribed,  should  be  observed.  Kor  ia  it  easy  tu  discover )  it* 
factory  reas<m  why  tbe  use  of  iolA  of  the  twetesBaiaia{«ai 
of  detoribiog  tbe  year  rimold  be  hdd  lo  be  an  iadiajw 
solemnity  in  a  case  wliere,  by  one  of  themi  the  date  is  oaf 
vocally  ascertained.  A  reference  to  either  of  them  hu  1I0 
been  held  suSdent  to  point  out  the  dates  of  other  doco* 
of  the  greatest  ImportMiiee.  The  date*  of  acts  of  fuh^  \ 
signet  lettetv,  have  been. held  to  be  suflkaeatly  foo  I 
out  by  reference  to  the  year  of  the  soven^gn's  xm.  h 
still,  If  the  Court  shall  hdd  that  practice  liaa  rvoilersdttia 
of  both  references  a  legal  solemnity  for  tbe  purpose  of 
out  the  date  of  auch  Instmmenta,  the  fulure  in  the  sit  rft , 
would  be  fatal  to  the  instmment  In  question."  j 

The  Conrt  appointed  the  pepen  to  be  kidhcAR^ 
whole  Jtidges  for  their  opinion. 

The  following  opinion  was  reimned  : — 
"  The  instrument  of  saaine  does  not  spedQr  the  snCRip  ■ 
whq^  reign  the  saslne  is  said  to  have  been  expede,ioiiaiti: 
as  it  merely  sets  forth  tliat  his  Majesty's  name  vai  (hV 
witliout  distinguishing  which  of  our  diflerent  Unga  d  M 
name  was  msanl.  In  coasequenoe  of  ttibd«GBet,thsfrfM> 
to  tfw  year  of  the  sorere^  a  reign  dees  wt  temths|Bi|* 
nf  asoertalning  the  dato  of  tiie  instrument.  Socb  ImV  |^ 
case,  this  instrument  has  truly  not  even  one  certfisdtbb'^ 
consequently,  is  null  and  void  ;  and  it  is  not  necesiaiy  btfti* 
decide  the  question  which  is  raised  by  the  note  tbt  Se= 
in  Chancery,  whether  it  is  essential'  to  the  validity  cTmIs 
instrument  that  its  date  be  described  by  reference  to  tkijv  | 
both  of  the  Christian  era  and  of  itie  sovereign's  rdgn.*  ' 

The  case  bong  in  the  roll  to-day  for  diiyiiiil— 
Ler€JmMe»-amk.-~'Wt  all  taka  the  same  viow, 

Adwoealiom  Jimwd  1 
LonfOrdiiurv,  Marshall.— ^eCToung;  J.AJLHrfi^*^ 
Ag6Mi.—K  CJmfc.— (f  .U.) 


Itt  Jm»  1863. 
Saoent  Dimar. 

John  Korisov  Bdnoah  &  William  OqoiVA'J 
tuMtn,  V.  Thk  Tbustbib  ol  tbe  BifWiAM^'* 
tpondmtt. 

Expenses— Appeal— Petition  lo  Apply  Jadf»^)j^^J|f^' 


IN  THG  COURT  OT  BBISSION,  &e. 
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.  haii%—A  ^ecitim  of  tht  Court  having  b*en  affirmed,  th« 
uecwful  parlif  pmtnttd  a  petition  to  applg  the  jttdyment. 
Tht  Court  r^uMeJ  the  eiptntet  of  thit  application. 

Sen  aide,  p:  331. 

This  was  an  application  to  apply  the  jadgmeot  of  tbo 
irouse  of  Lords.  The  prayer  adced  for  t^  expense  of 
tliis  application. 

Maekmtiej  fbt  re^tondeata,  opposed  the  imyer  so  &r 
it  aslced  for  expenses. 

l-orj  Jiittitt-rierk.—Tho  cnxei  are  unifonD,  that,  whrn  n 
parly  \mht»  a  (Iccx^oa  of.  tlib  Court  which  is  affiruiact  on  a|>- 
^ul,  ]iD  i&  not  ontiUed  to  tho  upensn  uf  a  p«titiou  to  apply 
thejiidgmeat. 

Bepeiaes  rtftmd, 

.Iti.  i^eavei ;  Borne  A  Bose,  W.S.  Asmu.—Att.  Mackenzie ; 
Camvben  &  Smith,  8.S,C.  .ij/mb.—^  Clnk^V.B^) 

ZdJwie  1858. 
Sbcoxo  Dmatos. 
Miaa  Janet  Balunqal  and  others,  Petitioners. 
/■iliciil  Factor— Pypit*'  ProtMtlon  A«t~ A  judicial  faeltr, 
upvarde  of  eighty  pears  of  age,  who^e  office  had  begun  prior 
'«  the  patinf0  of  the  statute,  neglected  to  lodge  in  bank 
fmdt  of  his  tfmrd—a  lunatic— on  a  separate  aeeotmt  in  hit 
own  name  as  jmdieial factor,  in  terms  of  the  6lh  and  2id  see- 
(MM  of  the  stMute.    It  appeared  that  the  neglect  arott  from 
mtranee,  an(f  that  the  factor's  management  was  beneficial  to  the 
hMfe— Held  that  the  6th  and  22d  sections  of  the  statute 
Aft  imperative,  and  penal  interest  charged  according^  t  hut 
(MiliMioM  altaoed, 

'  "Biis  wift^'U  amiHcatioa  at  the  initance  of  the  re- 
'jMniiiMJS  of  the  deeeased  Alexander  Goalen,  vho  vas 
^ntftntor  hmh  to  Miss  Janet  Ballinffsl,  a  lunatic. 
;'7lie  deceased  curator,  who  died  on  7th  April  1851, 
w  ius  oghtj-fburth  yew,  had  omitted  to  comply  with 
the  follomng  sections  of  the  Pupils'  Protection  Act : — 

"ffS.  That  the  factor  shall  lodge  the  money  In  bis  bandar 
hi  Mine  one  of  the  banks  in  Scotland  established  by  act  of 
ptrnament  or  royaX  charter.  In  a  separate  aceoant,  or  on  de< 
po^t, — inch  account  or  dvpooit  being  iu  his  own  name  as 
judicial  factor  on  the  (-state  ;  and  if  tl>e  foctor  shall  keep  in 
bis  banVIa  more  than  £50  of  money  belonging  to  the  estate  for 
more  than  ten  days,  he  bhati  be  charged  with  a  sum  to  the 
estate  at  the  rate  nf  £20  per  centvm  per  annum  on  the  excess  of 
the  i«Id  sam  of  £50,  for  mcb  time  as  it  shall  be  in  his  bands 
beyond  the  said  ten  days ;  and  anle«s  the  money  has  been  so 
kept  from  innocent  causes,  the  fat-tor  sli»ll  be  dismiissed  from 
hfa)  office,  and  filiall  have  no  claim  for  comniiwion." 

The  2S£d  section,  in  reference  to  factories  subsisting 

at  the  date  of  the  act,  provides,  that — 

"  the  &ctor  shall,  trt  reference  to  all  mouirs  which  may 
come  into  hU  bands  after  the  pairing  of  this  act,  consign  the 
mm^  Id  bank  In  manner  and  nnder  the  penalUfB  herein 

f'roTided;  Mid  hi  reference  to  any  balance  which  may  l>e  in 
>ls  hands  at  the  date  of  the  pafixing  of  this  act,  he  xhall  coo- 
slfCn  the  rnnie  in  bank  at  latest  before  tho  Ist  of  Juno  1860, — 
after  which  date  tba  provisions  of  this  act  for  contigniiig 
u^oDejr  alMtt  Apply  to  socb  Uctm  In  all  reepecls." 

Hia  prajer  of  the  application,  which  was  not  op- 
peaad  li^  waj  of  the  parties  interested  in  the  snocesnon 
of  tfas  bmatie,  ma  as  foUowa: — 

"  May  it  thereftwe  please  yoor  Lordshtitf,  in  theclronm- 
rtancea  of  thia  cai>e,  to  pass  from  the  claim  for  penal  interest 
before  mentioned,  and  to  remit  to  the  Acconntant  of  Court  to 
ftltrr  or  modify  his  report  accordingly ;  and,  on  receiving  bis 
additional  report,  to  exoner  and  diacliarge  the  laiit  deceated 
ftr.  ^tefithder  Cwaten  and  bis  representatiTct  of  his  whole 
lutiMlbtftKMS  *ad  man^^mest  as  ontor  bonis  ftnesald,  and  to 
geaat  tmnmat  to,  and  ordain  the  clerks  of  Court  to  deliver  up 
^t*  ftwriL^CjW**^""  granted  by  the  said  Alexander  Ooalen 
Mdlft^Wliinitfr,  aad  abo  to  diacbarge  tbe  petitioners,  the 


Ber.  Walter  Mitchell  Ooalen  and  Thomas  Goalen,  as  exi^u- 
ton  of  their  fother,  of  their  intromlsslonB  with  the  estate  of 
the  said  Hiss  Janet  Ballingal  since  their  father's  death,  and  to 
find  them  untitled,  uut  of  the  said  estate,  to  the  balance  due 
to  them,  and  the  expense  of  the  iircsent  application,  and  uf 
obtaining  and  extracting  the  decree  of  exoneration,  as  the 
same  may  l>c  ascertained,"  &c. 

It  also  prayed  for  tho  appotntmeot  of  uwther  curator. 

The  Aeoountuit  of  Coort  had  reported  as  follows  on 
'this  fhctory: — 

"  On  25th  February  1832,  Ur.  Alexander  Goslen  of  Star, 
bank  was  appointed  by  the  Court  curator  bonis  to  Mies  Jiuutt 
BallingoL     The  ^clor  lieittier  lodged  an  inventory  of  tlie 
entate  committud  to  liis  management  nor  accouutit  of  hia  in* 
tromi&BiuQH ;  and  Im  is  stated  to  have  died  uu  9th  April  1861. 
After  the  case  li:td  been  adreitlscd  by  order  of  Court  in  the 
pubUo  newspapers,  the  deceased  factor'a  executors  lotted  a 
statement  of  the  funds  falling  under  tl>e  factor's  atlmiuistfa- 
tioD,  and  accounts  of  hia  whole  intromisKions  and  manage- 
ment.  It  appears  that  the  fund  to  which  the  luoatio  was 
•nUtled,  was  a  share  of  thu  estate  of  JUr.  and  lint.  Janet  Bal- 
liugal,  her  grandfather  and  grandmother,  under  whose  settle- 
ments  Mr,  Ooalen  the  curator  was  factor.   In  this  capacity  he 
divided  the  funda  amongst  the  parties  intorestad,  as  on  llth 
KoTember  1846,  in  terms  of  a  state  ofaocnnnting  and  •obema 
of  dividon  premred  by  a  profesuonal  Accountau^  whose  re- 
port is  dated  27tb  January  1846.   At  that  former  date,  the 
funds  ascertained  to  belong  to  Miss  Janet  Ballingal,  ttw 
lunatic,  was  £600,  with  which  sum  the  factor  debits  himself  <(t 
the  commencement  of  bis  accouota  on  lltb  Novembei  1846, 
and  these  accounts  are  from  ttiat  date  confined  to  Kiaa  Jfnel 
Ballingal's  estate  eiclndvely.  1'ho  factor  having  failed  to 
comply  with  the  requirement  of  the  statute,  to  deposit  ttie 
factorial  funda  in  luiok  by  Ist  June  1850,  the  Acoouatattt 
pointed'out  to  the  ageutsfbr  the  executors  that  penal  interest 
would  fall  to  be  applied.   It  has  been  explained  for  the  exe- 
cutors of  the  deceased  factor— 1.  That  the  faotor  allowed  the 
lunatic  fhur  per  cent,  on  the  funds  retdnedln  his  bands,  beiag 
condderably  above  bank  Interest,  and  ttius  pnvantcd  the 
capital  sum  from  being  seriously  encroached  upon.   2.  That 
dtmng  the  whole  period  of  his  office,  the  fisctor  had  a  Ivger 
balance  at  his  credit  iu  bank,  aa  a  private  individual,  than 
the  balance  due  by  him  to  the  factorial  estate,  and,  accord- 
ingly, that  be  could  have  had  no  persuual  object  to  serve  by 
omitting  to  open  a  bank  account  in  his  name  as  judicial  fee. 
tor.  There  has  likewise  been  lodged  a  minute  of  compearance 
for  Mr.  David  Ooalen,  stating,  for  bliuself  and  for  his  wife, 
who  ta  the  stater,  and  is  stated  to  Iw  the  sole  next  of  kin  to 
the  lunatic,  that  be  approves  of  the  factor's  management,  and 
dedres  the  Accountant  would  pass  fiom  pvnal  ioturesL  Mrs. 
Ooalen  does  not  sign  the  minute,  and  it  is  explained  that  sho 
is  likewise  weak-mii'ded,  and  unable  to  act  fur  herself.  The 
Accountant  having  carefully  considered  the  circuowtances  beio 
briefly  adverted  to,  and  having  beard  the  Agent  ftv  the  «xe- 
cutori  in  further  explanation,  is  satisfied  the  factor's  failure  to 
deposit  the  funds  in  bank  in  terms  of  the  statute,  arose  simply 
from  his  tgnorancu  of  the  requirements  He  is  alio  setiiilied 
that  the  ^tur  was  actuated  by  kind  and  considerate  motiveti, 
and  that  his  management  has  proved  benchciat  to  the  lunatic, 
whilst  it  has  been  unprofitable  to  bimseit   For  tbase  reasons, 
the  Acconntant  would  willingly  have  deiiarted  fnmi  penal 
interest ;  but,  accoiding  to  his  view,  the  6lh  and  22d  sections 
of  tlie  statute  are  imperative,  and  leave  bim  uo  discretionary 
power  whatever.  Thu  Accountaut  understaQils,  however,  tliat 
the  executors  are  about  to  prexent  a  petitiuu  for  diMibarge, 
and  he  has  recommended  that  the  ciroumstauces  under  which 
pi.'nal  interest  has  here  been  iiiflicted  should  be  brought  under 
the  consideration  of  the  ConrL  The  Accountant  has  aocord- 
ingly  debited  the  fiKtor  witu  penal  interest  from  lK  June 
1860  down  to  9th  April  1861,  the  day  of  his  death,  bein^t 
twenty  p«-r  cent,  on  the  eicew  above  £60  retatued  in  liia 
bauds.   The  Accountant  bos  held  here  that  penal  interui-t 
was  stopped  by  the  death  of  tlie  Gaotor,  but  be  givea  eflect  to 
that  view  under  reservation." 

The  Court  appointed  Mr.  John  Cook,  W.S.,  to  be 
curator  ad  liiemj  who  lodged  a  minuto  stating,  infer 
eUiOf  that — 

"  Mr.  Ooalen's  negli  ct  had  not  arisen  from  any  dishonest 
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f  wpoM,  or  wUh  A  riew  to  penooil  adrftntage,  aod  that  the 
ertate  of  the  ward  had  not  aaffered  thereby." 

The  minute  also  brought  under  the  notice  of  the 
•Court,  that  eommuHon  had  been  aUoved  to  the  fiwtor. 
At  adviMog, 

Lard  Imtkt  Chrk— The  aeoUons  of  tbe  liatnte  ant  qidte  im- 
peratiYe ;  and  penal  interent,  tlwrefore,  mwt  be  ohaisod  at 
stated  bv  the  Accouotant.  I  do  not  Me,  howerer,  any  reason 
for  disanowihg  cooimiaslon. 

The  other  Judges  conoorred. 

Pmal  interait  to  be  charged — commisnon  allowed — 

and  new  factor  appointed. 

For  PiHlianert,  J.  Campbell ;  J.  A  J.  Hacandrew,  8,6.C.  ^pen/<. 
For  Curator  ad  Hum,  Boyle :  John  Cook,  W.!d.  Agent.  — 


3<2  June  1863. 
Sbcond  Dmnoif. 
Alkxandeb  Akderso:t,  ComjAainer,  v.  The  Dvbsidb 
Kailwat  Compamy,  Reapondent»—Et  e  contra. 
Railway— .Arbitretton — Lnnili  Clauiea  Act — ConsrrocHon — A 
proprietor  wkoie  htiut  wax  intersteted  by  the  prnpoud  Hue  of  a 
raitweg  eompny,  intimated  that  he  detired  hit  elaimi  of  eompex  • 
MtiDN  to  be  lettled  fy  orbitraiioH,  ta  terms  i^ the  ttatute,  Ar- 
bitere  were  named  bg  both  parties,  and  an  overaman  met  named 
fyt'kearbitert.  7%earbiter$  hauingdiffkredin  opinion, executed 
m  devohiti&n  in  favour  of  the  overamam,  who  had  not  previoutfy 
beeumade  aware  of  hie  nomination,and  who  now  refnud  to  act. 
-    ZXnewffUiU  hamMgelapeed  einee  the  nomination  o/arbitera,  Ike 
I,  J*r(Vir*r(or,  on  the  view  that  the  avbmiaaion  had  fallen  by  the 
,  Oi'<rimaR'f  r^uMl  to  act,  intimated  d'e  novo  to  the  company, 
that  he  wished  Hie  claims  to  be  settled  by  arbitration,  and  that 
he  had  named  a  new  arbiter i     7he  company  having  declined  to 
MM  one  on  their  tide,  the  proprietor  nomnated  the  arbiter 
eiovn  bf  kim,  u  be  the  loU  trbiter  wtdor  the  ttamie.  The 
rmiiwoy  compaa^  maiatmined,  thai  three  wonihn  homing  elapsed 
from  the  origitud  MitMtHHM  without  any  mmetrd  hawing  been 
promonneed,  the  praprietoi^a  claims  required  to  be  sent  to  a 
jury  under  the  Stith  seetion  of  the  od— .Held  that  the  com- 
p«ey'e  plea  woe  wellfimided. 

The  question  in  these  conjoined  prooossea  of  suspen- 
sion andf  interdict  vas,  wheUier  An<&rson,  trho  was  a 
proprietor  of  land  intersected  hj  the  proposed  line  of  the 
Dee«de  RMliray  Company,  was  entitled  to  have  his  claims 
of  compensation  ascertained  by  arbitration,  or  whether 
the  company  were  entitled  to  require  these  claims  to  be 
submitted  to  a  jury.  The  question  had  arisen  under 
the  foDowiug  circQmstances, 

The  company  were  incorporated  by  an  act  passed  in 
1853.  On  9th  September  of  that  year,  they  intimated 
to  Anderson  that  a  portion  of  his  groond  would  be  re- 
quiredj  and  called  on  him  to  give  in  his  claim  for  com- 
pensation. 

On  29th  September  he  gave  in  his  oUum,  which  was 
Mi  aoeeded  to. 

On  8th  January  1858  the  company  nominated  Jbmes 
Home,  and  on  the  10th  Anderson  nomiuated  James 
Matthews,  to  be  arbiters  for  the  determination  of  ..Vc- 
dsTBon's  claims. 

On  13th  and  14th  January,  the  arbiters  subscribed  a 
minute  of  acceptance  contaimng,  inter  alia,  the  following 
passage: — 

"  and  in  rirtue  of  Uie  powers  conferred  oa  as,  in  case  of  oar 
difleriog  ia  opiotoD,  do  bmby  nominate  and  ai^ot  James 
Hmitli,  architect  in  Edioburgb,  to  be  orersraan  for  determining 
(he  points  submitted  to  us,  with  ftiU  power  to  Un  to  dedde 
tbareiD,  and  to  exeeota  tbe  offloe  at  owinian  ibJw  add 
.  amual  BsUwias  of  sabmhstau" 


On  28th  January,  they  prorogated  the  time  fer  pi^ 
nouncing  their  award  till  14th  February.  'Hie  trlitn 
having  heard  parties,  and  taken  evidence,  dlfind  a 
opinion.  There  appwed  in  the  procee^iigi  a  Biogb 
of  devolution  in  fiivour  of  the  ovemnsn,  dated  14tt 
February,  bat  it  wna  not  subeoribed  by  the  tt1sten,Ui 
railway  company  having  protested  against  the  ihdt 
tion,  on  the  ground  that  Snuth  had  been  ooiwilkl  ^ 
the  claimant  before  the  submisaon. 

On  loth  Febmaiy,  the  cleric  to  tbe  subniHROii  e 
timated  to  Smith  for  the  first  time  his  Qotmnatiw  i 
oversman.  The  letter  of  intimation  contained  tbe  iu 
lowing  passage — 

"  I  am  desired  alio  to  mention,  that  yon  were  olgselcd  to  i 
ormaian  in  tbb  oass,  as  you  wilt  sm  tbe  nate  oT  oljaAi 
which  I  band  yoa  tDclosed,  aloog  with  aoswtrs  tIsMSkW 
which  docamcnts  have  tbe  faodnesi  to  latani  me  whm  jn 
write  in  answer." 
Smith  wrote  in  r^ly — 

"  Whether  the  objections  to  me  are  fnSr  or  not,  I  do  otd  fU 
to  act  in  any  eate  where  objections  are  made.  I  tberefoR» 
speetfally  decline  accepting  to  act  as  oversnatD  Id  tbe  nbsns 
betwixt  the  Deeside  Bailway  Company  and  Alftianiter  Auk 
son,         advocate,  Aberdeen.   I  am,"  &c. 

In  these  circumstances,  Anderson,  oonaderiDgthitlir 
snbmisaoa  had  proved  abortive,  and  that  procee&p 
were  therefore  to  l>e  begun  de  novo,  executed  oo  !k 
March  a  new  deed  of  nomination  in  &Tonr  of  Dnii 
Rhind,  as  arbiter  on  his  behalf;  and  on  the  bum  iu 
he  intimated  to  the  company  that  he  wished  his  el» 
settied  by  arbitration,  and  wait  he  had  sc^KHOted  Sb 
as  his  armter. 

The  company  declined  to  aooede  to  th«  profml* 
second  submission,  and  on  7tfa  April  they  gamsotien 
Anderson  of  their  intention  to  cause  a  jury  to  be  n 
moned,  which  notice  was  afterwards  withdrawn. 

Fourteen  days  after  the  nomination  of  Rhind,  tIli 
8th  April,  Anderson  executed  a  new  deed  of  nonusia 
in  his  &vour,  appointing  him  sole  ai^ter  under » 
statute. 

Tho  company's  suspension  and  interdict  wastopRi>* 
Anderson  £rom  proceeding  under  the  sobmisnon  to  , 
Anderson's  sospennon  and  interdict  was  to  prenst 
company  from  applying  to  the  Sheriff  to  snmmoo  a  js! 
for  the  settlement  of  his  claims. 

Anderson  pleaded — ^That  there  having  bem  Ut^ 
no  efiectual  arbitration,  and  he  having^ven  the  ooa^  ■ 
due  notice  of  his  desire  to  have  the  oouspaics*iw  wWt ' 
by  arbitration,  before  the  latter  had  pvcMUted 
to  the  Sheriff  to  summon  a  jury,  the  fbrni  itf  {HKM^ 
by  arbitration  was  the  proper  course. 

The  company  pfe(u/e(^— That  the  compenaitisadiisfi , 
having  been  referred  to  arbitration,  under  tke  If  | 
Glauses  Act,  and  the  arbiters  and  umpire  hinu(^ 
three  months  and  upwards  fiuled  t6  nMlmtUr*^ 
the  questicm  of  compensation  must  now,  as  InM'! 
35,  beaetded  by  the  vodict  of  ftjia^.  , 

The  clauses  of  the  Lands  GUnsasAct 
daimant  relied,  were  the  following:— 

"gSO.  If  noagraemvntheoometo  between  tb^  p^ 

of  tbe  nndcrtal^n^  and  the  ownen  of  lands.  -It*"' 

lawful 

"§ 

mined,  — j  ■  -y^  ^  r—r  — vijJM 

incapable,  tbe  par^  by  whom  saeb  arbiter  WM4nM>^b 
nomiaaca  and  appofait  ia  writlag:  som*  o^urMffiSt 
his  place ;  and  for  tiie  spaoa  «  ssven  '^^JgOtma 
wriCiDg  from  tbe  other  party  for  that  pntfom(VhwK9^ 
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tk4  reaulDtDg  or  otbar  Arbiter  mty  proceed  tx  .part*;  and  every 
nrbitet  bo  tp  be  substituted  u  aforesAid.  abaU  bare  the  same 
powers  and  authorities  as  were  rested  in  the  former  arbiter  at 
the  time  of  such  his  death  or  disability  as  aforesaid. 

"  §  SS.  Wheo  more  than  one  arbiter  shall  have  been  ap- 
pointed,  tocharblten  shall,  beft>n  tbejr  enter  upon  the  naat- 
tera  referred  to  them,  nominate  ttDd  appoint,  by  wrltlnK  under 
their  baodF,  an  oversman  to  decide  ou  any  such  matters  on 
which  they  shall  differ,  or  which  shall  be  reftirred  to  him 
under  the  proriBions  of  this  or  the  special  act ;  and  if  such 
oversman  shall  die,  or  beoome  incapable  to  act,  tbey  shall 
forthwith,  aOer  iiDch  deiath  ok  fnoapaoity,  appoint  another 
oversman  in  Us  place ;  and  the  declsloa  m  every  such  overt- 
man  on  the  matters  on  which  the  arbiters  Bhall  differ,  shall 
be  final. 

"  §  27.  If,  in  either  of  the  cases  aforesaid,  the  said  arbiters 
shall  r«f(ue,  or  shall,  for  seven  days  after  request  of  either  party 
to  auch  arbitratiOD,  negleet  to  appoint  an  oversmaa,  It  shall 
be  lawful  Air  Ihe  Lord  Ordinary,  on  the  application  of  either 
party  to  soeh  wUtratlon,  to  appcdnt  an  ovwnnan,  and.  the 
decision  of  snch  oversman  on  the  matters  on  which  the  arbi- 
ters shall  differ,  or  which  shall  be  referred  to  him  under  this 
or  the  special  act,  shall  be  final. 

''  §  28.  If.  when  a  eloglo  arbiter  shall  have  been  appointed, 
Kuch  arbiter  shall  die,  or  become  incapable  to  act,  licforu  he 
shall  have  made  his  award,  the  matters  referred  to  bim  shall 
be  determined  by  arbitration,  under  the  prortslonii  i4  thU  or 
the  special  act,  in  the  same  manner  as  If  such  arbiter  had  not 
been  appoiated. 

**  $  20.  If,  when  more  than  one  arbiter  shall  have  been  ap- 
pointed, either  of  the  arbiters  refuse,  or  for  seven  day*  ne^K-ct 
to  act,  the  other  arbiter  may  proceed  ex  parte,  and  the  decision 
of  such  arbiter  shall  be  as  effectual  as  If  he  bad  been  the  single 
Arbiter  appointed  by  both  parties. 

*'§tO.  If,  wrheB  more  that  one  arbiter  shall  have  been  ap- 
pointed, and  neither  of  them  Aall  refuse  or  neglect  to  act  as 
afores^d.  such  arbiters  shall  fail  to  make  thtiir  award  within 
twenty-one  days  after  the  day  on  which  the  last  of  such  arbi- 
ter* sbril  hare  been  appointed,  or  within  such  extended  time 
oa  aball  hav«  been  appointed  for  that  purpose  by  lx>tb  such 
arbiters  under  this  act,  the  matters  referred  to  them  shall  be 
detennloed  by  the  umpire  to  be  appvioted  as  aforesidd." 

The  railvaj  company  relied  on  §  36,  whioh.  provides, 

*'  If  the  partj  claiming  compensation  sbalt  not,  as  hereinbe- 
fore provided,  signify  hU  desire  to  have  the  qosstion  of  t>uch 
comwoBation  settled  by  arUteation,  or  if,  when  the  matter 
bImII  have  been  refbrred  to  arUtratlon,  the  arUtera  or  their 
umpire  shall  for  three  mcmtha  have  failed  to  make  their  or  his 
award,  the  question  of  siwh  compensation  shall  be  settled  by 
the  verdict  of  a  jnry  as  hereinafter  provided." 

The  Lord  Ordinary  continued  the  interim-interdict, 
and  reported  the  case  with  the  following — 

"  Note. — It  wonid  be  unsafe,  or  at  leant  very  inexpedient,  to 
allow  either  the  one  party  to  proceed  ^y  arbitration,  or  the 
other  by  jnry  trial,  imtll  It  be  aKertalned  by  a yfnaJ  jndKment 
which  of  these  modee  of  proceeding  is  proper  in  exUtirg  cir- 
cnmstances  ;  and  a«  a  judgment  by  the  Lonl  Ordinary  would 
not  he  final,  the  proper  conrne  appears  to  bo  to  report  the  cane 
to  the  Inner-HouM,  and  to  allow  the  interdict  to  remdn  upon 
both  parties  In  the  meanwhUs." 

¥qvm0  for  rulway  oompany~It  is  inonmbent  on  the 
clamant,  in  order  to  mdce  good  his  nomination  of  Hhind 
an  arie  arUter^  to  dtew  that  the  whcde  proeeedinga  in  the 
original  mbmiarion  were  nnll  and  void.  The  statute 
allows  only  one  suhmisgion, — at  least  it  does  not  allow 
the  0(Ml^MUlJr  to  enter  into  a  second-  Suppose  the  arbi- 
ters, on  their  appointment,  instead  of  doing  what  tbey 
have  done  here,  had  done  nothing  at  all,  would  not  that 
hav«  been  a  case  lor  the  application  of  §  35  ?  The 
i^igcM  j^onths  having  elajeed  from  their  appoiatment, 
aw<theca  hoiog  no  umpire,  the  cai»  must  go  to  a  jury. 
>  r43k«blDr  Aederson — Until  arbiters  accept,  there  ia  no 
^^^^  )nd>miasion.  Yon  have  an  e&ctual  agreement 
^|piflitj^')>ntDOi«c(ffitpUtedMbmi«iBoo.  So  likewise 


in  the  case  of  an  oversman  declining  to  aeoef  t.  The  sta- 
tute contains  no  proriuon  for  such  an  event.  It  therefore 
pMoly  contemplated,  that  the  arbiters,  before  doing  any- 
thing, wonM  have  appointed  an  oversman  willing  to  act 
in  the  event  of  their  devolution.  They  should  not 
merely  have  named  an  oversman ;  tbey  should  have  ascer- 
tained that  he  was  ready  and  witling  to  act.  Can  it  be 
said  that  Mr.  Smith  failed  to  make  an  award  ?  The  time 
within  which  he  was  bouad  to  decide,  could  not  he^ 
to  run  before  he  knew  that  he  was  arbiter. 

Kiavea  for  railway  company — Arbiters  were  named, 
and  they  accepted.  There  was  a  complete  and  effectual 
submission  in  January,  The  arbiters  proceed;  but  three 
months  elapse  without  any  award  resulting  from  their 
praceediog.  No  matter  from  what  cause  their  failure 
to  pronounce  an  award  withiu  three  months,  proceeds. 
Once  the  parties  appoint  arbiters,  which  makes  a  snb- 
mission,  failure  to  pronounce  an  award  within  three 
months,  necessarily  leads  to  a  jury  trial,  under  the  pro- 
viuous  of  the  statute.  Their  fulure  to  do  their  duty,  by 
appointmg  from  the  first  an  oversman  willing  to  act,  will 
not  prevent  the  application  of  the  statutory  provinoo, 
that  if  no  award  be  pronounced  within  three  months,  there 
must  be  a  jury  trial.  There  is  no  warrant  for  muntun- 
iog,  that  when  parties  have  once  named  arbiters,  they, can 
ever  again  be  called  to  go  throngh  the  machinoy  of  the 
24th  section. 

Dtan  of  FaeuUu  fat  Andenon — ^It  was  deoded-  by 
the  Lord  Chaneelunr  in  Skerrat «.  North  StaSbrdshire 
Railway,  5  Rail.  Ga.  166,  that  a  period  of  three  months 
runs  from  the  devolution  on  the  oversman.  Here  the  de- 
volution took  place  on  14th  February.  The  oversman 
had  then  tbreo  months  to  decide — he  had  till  14th  May. 
But  on  9th  April  the  present  suspension  was  presented, 
and  is  now  insisted  in.  At  the  time  when  this  suspension 
was  presented,  there  had  been  no  failure  to  make  an 
award  for  the  period  of  three  months.  The  objcot  of  the 
statute  is  to  enable  the  landowner  to  get  the  benefit  of 
an  arbitration  for  the  trial  pf  his  daimi,  if  he  applies  for 
it  at  any  time  before  a  petition  to  sommoa  a  jnry  ia  pre- 
sented by  the  Sheriff.  It  is  plun  that  to  the  oonstitn- 
tioD  of  this  statutory  tribunal  an  nminro  is  absolutely 
essential.  Kow,  nothing  but  the  failure  of  the  properly 
constituted  statutory  tribunal  can  let  in  the  operation  of 
the  S  'tth  clause.  Not  merely  the  acceptance  of  the  arbi- 
ters, but  the  nomination  of  the  oversman,  is  absolutely 
indispensable.  If  no  umpire  ever  was  appointed,  how 
could  he  fail  to  dedde?  Until  there  was  a  completed  ar- 
bitration by  the  nomination  of  arbiters  and  an  nmjnre^ 
there  could  be  no  arbitration  in  the  sense  of  the  Blatote. 
Therefore  them  mnrt  be  arlutration  now. 

LeiTd  JuitUe-Cbrk^l  think  the  argument  for  AndersoB  pr*- 
ceeds  on  too  critical  a  constmction  of  the  SSth  section,  and  that 
the  result  there  contemplated  hits  occurred.  I  reserve  my  opi- 
nion on  the  qaettion,  whether  the  power  of  nomiiiAtIng  a  second 
umpire  on  refusal  of  the  first,  does  not  exist  under  the  act  I 
also  reserve  my  opinion  on  the  qnestion,  as  to  the  cases  in  which 
the  arfatters  imay  resort  to  the  Lord  OrdiDary. 

But  wheUier  or  not  the  party  could  have  insisted  on  the  no* 
miDKtioD  of  another  umpire,  he  has  not  done  It  He  wlshe*  now 
to  begin  with  a  new  submission  altogether.  Be  says  there  never 
was  any  oiUtrsliMi  nader  the  statute,  becaiiM  tbearUter  named 
had  not  asoaminad  that  the  anpire  whom  they  noninated 
would  accept.  ^ 

I  cannot  view  this  at  a  ease  ini«)pj^there  wu  no  sobntsslfln 
under  the  slatate.  Notice  Is  pv«i  to  the  umpire  that  the  arU- 
ters  have  devolved  the  snbmlsrion  oo  him.  He  then  dedinei  <o 
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■fit.  That  wemt  to  me  to  briog  the  oue  under  the  operatlnn  of 
the  S$th  MCtion,  to  that  within  three  mootht  they  hare  failed 
to  BMike  their  award.  Their  umpire  faiU  to  give  liia  award  iu 
the  daareat  iManer.  bj  rcfuaing  to  act. 

I  thmfore  hold,  that  the  Mlempt  to  nominate  Rhlnd  as  aole 
arbiter  ia  incompetent,  aad  that  there  most  be  a  jarjr  trial. 

Lord  CoMurm.—!  am  of  the  samo  opinion,  and  caoDot  say 
that  I  have  any  doubt.  If  the  arbiters  or  their  umpire  shall  fail 
for  three  months  after  sucli  matter*  are  referred  to  arbitration, 
then  there  must  be  a  jury  trial.  Mow,  here,  the  mattera  are  re- 
ferred to  arbitration.  The  argument  If,  that  if  there  be  oo  ac- 
ceptance by  tlie  ampire,  there  la  no  aulraiiasioii  at  all.  I  don't 
think  tiiat  arKument  well-founded.  The  Domination  of  an 
vraplM  implies  that  the  arbiters  were  well  named ;  for  if  ther 
were  not  well  named,  hnw  could  they  nominate  an  umpire? 
The  submistioit  must  be  fairly  begun  before  the  nmpire  is  named. 
The  act  of  nominating  an  umpire  impltea  that  mattera  hare  been 
referred  to  arbitration,  in  the  sense  of  the  SSth  section.  There 
is  no  time  mentioned  within  which  acceptance  is  to  be  inti- 
mated. TIte  statute  requires  that  the  arbiters  shall  agree  on  an 
umpire  before  they  accept,  and  not  tliat  they  shall  then  know 
whether  the  umpire  it  to  accept  or  not. 

fjtrJ  Murrajf. — 'I  retiret  to  say  that  E  can  arrire  at  no  oUier 
«pini<Hi  than  this,  thit  the  case  must  go  to  a  jury.  I  think  we 
eannot  follow  any  other  course. 

£ef<f  IToMt— I  am  of  the  tame  opinion.  The  arbiters  were 
named,  accepted,  and  nominated  an  umpire.  It  is  not  said  to 
Itare  been  anytliing  but  an  hooeit  norninaiion.  Things  are 
therefure  put  in  proper  course  for  a  decision  by  arbitration  un- 
der tlie  statute.  The  statute  declares,  that  if  the  arbitration 
does  not  result  in  an  award  within  three  months,  the  matter 
shall  go  before  a  jury.  Here  the  umpire  decline?.  That  does 
not  sweep  away  the  wliole  arbitration  as  an  arbitration  under 
the  statute.  Thingi  therefore  just  come  to  thip,  that  there  has 
been  a  MlDre  to  pmnonnee  an  awar<l  within  th  ee  months,  and 
tiul  the  case  mutt  therefore  go.  to  a  j  ury. 

Oooh — At  the  time  the  company  gave  the  oomplainer 
notice,  7th  April,  that  they  intended  to  apply  for  a  jury, 
the  umpire  had  not  failed.   Therefore  their  DOtiee  was 

too  BOOD. 
Lord  /utfiM-CEenfc.— That  is  too  critical. 

The  Court  prononnoed  (he  following  interloontor; — 
"  Refuse  the  note :  Find  the  suspender  liable  in  expenses ;  re- 
mit to  the  auditor  to  tax  the  account  thereof,  when  lodged,  and 
lemit  to  the  Lord  Oriinary  to  decern  for  the  same." 

Lnrd  Ordinary,  Curriehill.— /Vw  Andmon,  Dean  of  Facnity 
<lQRlia),  Cook ;  Iiislit  &  Ledie,  W.S  Agefdt.~AH.  Keavet, 
Young ;  Uorton.  Whitdievl  *  Greig,  W.S.  ^eenlf.— I.  Cbth.— 
(F.H.) 


^th  June  1833. 
FiusT  DiTisioir. 
WlLtlAM  POLLOK  MoilttIS  &  M0DIU8  PotLOK,  PuT- 

auerSf  v.  Charlbb  James  Tknnart,  Defender. 
Dealbbed — Rnlucticn — Truit-Di-ed — Contftructton — Liferent 
and  Fee — !■  Termt  of  a  trutt  detd  under  which  it  wat  ktld. 
that  a  ritfht  of  li/arenl,  and  not  of  Jit,  in  the  reaidue  of  the 
truMter'a  eitaie,  wat  conferred  upon  hit  daughter,  with  a  power 
to  eettte,  dtttine  and  convey  the  fee  of  the  reiiducMo  to  be  life- 
rented  by  her.  2.  Ia  the  event  of  failure  to  exercise  that  power, 
the  fee  <^  the  rendu*  hws  dntiaed  to  A,  B  and  C— Held  that 
a  mortis  cauva  dned  executed  ^  the  daughter  in  exereiit  of  the 
/wtMT,  iMsae<  ek^i^aaAlt  om  deutkM  at  tit  imatoMet  of  A, 
Band  C. 

This  was  a  redaction  on  the  ground  of  deathbed. 

The  deed  under  reduction  was  granted  in  the  defen- 
der's favour  by  his  deceased  wife,  Mrs.  Janet  Tennant 
or  PoUok,  on  19th  December  1849.  She  died  on  9th 
February  1850.  It  was  granted  by  her  in  exercise  of  a 
facolty  contained  in  the  trust-dispoution  and  settlement 
of  her  father,  tlie  late  James  Pollok  of  Lo^e  Green, 
who  died  on        Fcbnury  1842. 


The  trost^eeJ  and  settleiufflit  of  the  deoeased  Jn 
Pollok  was  dated  13th  February  1839.  It  eosnjt 
the  whole  of  lufl  property,  heritable  and  monille,) 
tru8tee6,ibrcerlun  purposes.  ^Die^nf  paipoeBwu,p< 
mentof  debts^enmues^aiidfanenacluagBa.  Thenen 
was,  fulfilment  of  the  tnut^a  obli^tions  under  Uan 
marriage-oontraet,  and  under  thoae  of  his  only  dnUre 
being  two  married  dau^ters,  ESisabeth  and  Janet 
lok.  The  third  purpose  was,  payment  of  l^adca.  A 
these  three  purposes  had  been  implementM  when  ti 
present  qnestion  arose. 

The  cUuses  of  the  trust-deed  in  qoestioa  wm  tb 
embodyii^  the  finirth,  fifth,  and  azth  poipon  oftl 
trust. 

The  fourth  purpose  was  thns  expressed: — 

*'  In  the  /ourth  place,  after  implementing  and  fdlfilUi^  ll 
fcregoing  purposes  of  the  trust,  and  paying  the  whcde  eipm 
of  managing  the  same,  I  direct  uj  said  truateee  to  bold  tbe&v 
residue  uf  my  estnte,  iieritable  and  moreable,  in  maoDer£)Un 
ing — vis.  they  shall  bold  ooe-half  of  taid  residue  for  bduof  i 
the  foresaid  Eliiabeth  Hwriet  Follok  in  liferent,  far  fan  Et 
rent  alimentary  use  allenatlyt  trat  with  power  and  fse%: 
her,  as  after  mentioned,  and  for  behoof  of  the  child  orduldiF 
of  tlie  body  of  the  said  Eliaabeth  Harriet  Pullok,  in  such 
portions,  ami  iinUjvct  to  such  conditions  as  she  may  fii  isdi- 
termiae  by  a  writing  under  lier  band,  which  the  ihiil  la« 

Eowcr  to  execute  in  manner  after  mentioned.  Aid  1 
ereby  provide  and  declare,  tliatfai  caae  of  (be  deatbof  thcKi 
Elisabeth  Harriet  PolUik  without  leavlnR  a  child  ordnUn-J 
issue  of  the  body  of  each  cluld  or  diiUreD,  or  in  esas  of  tk 
foilure  of  all  her  children,  and  of  the  iatoe  of  their  bodtnit- 
fore  attaining  m^ority,  then  and  in  these  events  it  shall  beltf 
lul  to,  and  full  power  and  faculty  are  herebj  given  her,  bj^ 
moriit  eauaa  deed,  to  dispone,  destine  and  convey,  a  p<ntiis' 
tlie  ahare  of  tl»  residue  of  my  estate  lifereoted  tgr  her,  ooti  i 
ceeding  XSOOO,  to  such  person  or  p.rsont,  and  in  such  v^  ' 
the  may  think  fit ;  and  in  regard  to  the  remainder  of  tbefc^ 
taid  ahare,  or  the  whole  thereof,  should  the  above  povira 
faculty  not  be  exercised,  I  direct  my  said  trustees.  In  ibrew 
foresaid,  to  bold  the  same  in  trust  for  1>eboof  of  the  IbM 
Janet  Pollok  in  liferent,  in  case  slie  shall  sarvivethesailfii* 
beth  Uaniet  Pdlok,  fbr  her  liferent  v w  allenarly,  and  fcr  Uri 
of  the  chUd  or  children  of  tlie  budy  of  the  eaM  Janet  FelA> 
tuch  pn^wrtions,  and  autvect  tu  such  cooditioot  as  ibe 
liave  fixed  and  delemfued  1^  a  writing  nnder  her  band,  «W 
the  sliall  have  power  to  eseoute  in  manner  aftwmriisw: 
which  failing,  equally  aHMog  them,  and  the  of  thaik<i>: 
rcHpectirely  in  fee." 

The  fijih  purpose— 

Iu  the  fifth  place,  I  direct  my  said  tmateet  to  bsU  >'> 
other  half  of  the  residue  of  my  ettate  in  tniat  for  behoof  «(^, 
foresaid  Janet  Pollok  in  liferent,  for  her  liforeot  nseaUeuf 
but  with  power  and  liacnlty  to  her  aa  after  mmtioBed,  id  * 
behoof  of  tbe  child  or  children  of  the  body  of  tbe  s^^* 
Pollok,  in  such  proportions,  and  snh^ect  to  such  cooditiaj 
she  may  fix  and  determine  by  a  writing  under  her  baiKl,  *^ 
she  shall  have  power  to  execute  in  manner  after  aao"' 
which  falling,  equally  among  them,  and  the  beln  o(  U 

bodies  respectively  in  fee.  And  I  hereby^Tidii 

declare,  that  in  case  of  the  death  of  the  taid  Jai^* 
without  leaving  a  child  or  children,  or  lasoe  of  the  M 
aoch  child  or  children,  or  in  case  of  the  failure  of  aV  b*^ 
dren,  and  of  the  Usne  of  their  bodies,  before  attaialsga^" 
then  and  in  these  events  it  shall  be  lawful  to,  aadfcBiy 
and  fiiculty  Is  hereby  given  her,  by  any  Morfii  Mass  *■* 
dispone,  destine  and  convey,  n  portion  of  the  tbareefw'' 
due  of  my  estate  Uforented  by  her,  not  exceedif  tf* 
such  person  or  persons,  and  in  tuch  way  at  ahc  ■y-y*? 
and  in  regard  to  tbe  remainder  of  tbe  fee  of  laiJ  W—i*; 
whole  thereof,  ^onld  tbe  above  power  not  be 
direct  my  said  trustees,  lathe  events  foresaid,  t»lMlS| 
in  trost  for  behoof  of  tbe  foresaid  BUaabetfa  Van  ' 
liferent,  in  case  tlie  sliall  survtva.  the  said  JanaS  V 

portionp,  and  suljeot  to  snch  couditioiis  as  sT 
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ud  dttenninfld  by  r  writing  under  her  hmd,  wbioh  she  ahall 
bare  power  to  ezeoute  in  manner  after  mentioned ;  which 
foiling,  equally  among  tham,  and  the  hein  of  their  bodies  re- 
spectiVely  in  fee,"  &c. 

The  j(a<A  purpose— 

In  the  lixth  place,  f n  cai>e  it  shall  happen  that  neither  of 
my  said  daughters  shall  leave  a  child  or  children,  or  Issne  of 
the  bodies  of  snch  child  or  children,  or  in  case  of  such  child  or 
children,  or  lasne  of  their  bodi'-s.  extsltng,  but  all  dying  before 
attaining  twenty-one  years  of  age,  then  and  in  these  events 
fall  power  and  focoKy  Is  hereby  cominitted  to  mr  said  daofth- 
ters  respectively  to  settle,  destine  nnd  oonvey,  the  fce  of  the 
(hare  of  the  reridne  of  my  estate  liferented  by  them  respec- 
tifely,  to  such  person  or  perEons,  and  la  fwch  way  and  manner 
u  tbey  may  think  fit,  but  under  bnrden  always  of  the  survl- 
Tor'alifereut ;  and  filling  my  said  danjihters,  or  either  of  them, 
cxereUng  toch  pDWttr  and  faenlty,  then  the  fee  of  said  siuire 
oribtreaflfaall  eo  and  belong,  in  equal  proportionn,  to  my  hro>. 
Una  William  Follok  and  Uorriit  I'olluk,  and  my  ^ter  Siuan 
?oIloll,  tod  their  respectivis  helra." 

Mrs.  TeDnaot  (Janet  Pollok)  BaTvived  her  sUler,  and 
both  of  them  died  without  isstie.  The  deed  under  which 
defender  claimed^  bore  td  be  in  exercise  of  the  Ikculty 
conferred  on  Mrs.  Tennanlr  )ij  the  sixth  purpose  of  her 
father's  tnut-d«ed.  It  was  a  deed  in  her  husband's 
favour  ia  trust  for  certain  pnrposeSj  and  for  hiB  own  be- 
hoof; but  its  particular  terms  were  not  material  to 
praeot  dnestioD. 

HiBB  »UHi  PtJlok,  though  her  nune  appeared  in  the 
nmiDOiii  as  joint  ponraer  wiUi  her  two  brothers,  lodged 
in  process  a  minnte  difnlaiminff  the  aetton. 

In  defence,  the  p]m  of  deathbed  was  dmied  to  be  ap- 
pliable  in  point  of  fact.  But  fiirther,  the  defender 
nuiluned  that  Mrs.  Tennant  was  a  mere  liferentrix, 
tboagh  with  a  power  to  settle,  destine  and  conwf 
iee;  and  that  in  law  the  plea  of  deathbed  was  ina^jUoable 
to  a  deed  grunted  in  exercise  of  that  power. 

The  Lord  Ordinary,  on  20th.  May  1862,  pTonoineed 
tlie  fdlowing  interlocutor: — 

"  Finds  that,  according  to  the  sound  construction  of  the 
tmt  diaposition  and  deed  of  settlement  of  James  Follok,  fa- 
ther of  the  deceased  Mrs.  Janet  Pollok  or  Tennant,  dated  ISth 
February  1839,  the  residue  of  bis  trust^tate  did  not  vest  In 
hit  lud  daughter  in  fee :  Finds  that  the  trnst-disposiUon  and 
wttlement  by  ber,  of  date  19tb  December  1849,  under  redoc- 
tioD,  wsKnot  executed  in  prejudice  of  any  right  of  Buecession  to 
Mid  residuary  estate  competent  to  her  heirs,  whether  at  law  or 
of  prorinon,  and  that  the  same,  in  so  far  as  it  applies  to  said 
'Bttte,  was  granted  in  exercise  of  a  power  and  faculty  lawfully 
(iODferred  upon  the  granter  by  the  terms  of  hci  other's  raid 
^ot-dtiposition  and  settlement :  Finds  that  the  pursaurs 
nave  no  right  or  title  to  challei^  the  validity  of  the  trust, 
awposition  sod  sMIIement  executed  by  the  fwld  Mrs.  Janut 
"ollok  or  Tennant  in  exercise  of  the  said  power  and  faculty, 
on  the  hiad  of  deathbed :  Therefore  sustains  the  defences 
(tftted  to  tlie  action  on  these  grounds,  and  assolMea  tbe  de< 
mier,  and  deowne :   Finds  blm  entitled  to  expenses. 

"  ^o»— "nns  action  conelndea  fnr  reduction  of  a  trast-dis- 
poiitton  and  settlement,  dated  19tb  December  1849,  executed 
<>7Hra.  Janet  Pollok  or  Tennant,  and  is  ioKixted  in  by  the 
poimen  as  her  hein  of  provision,  under  a  trust-ditporitlon  and 
"ttjemeiit  by  Jamea  Pollok  of  Logie  Green,  her  father,  dated 
laui  Ktibraary  1889.  By  this  last  deed,  certain  rights  In,  or 
^Jwe  to,  ber  Cather'a  estate,  were  conferred  on  his  daughter, 
"^ne  jranners  allege  that,  to  a  large  extend  there  became 
verted  In  Mn.  Tennant  Amfo&I*  eitate,  to  which  they 
Mr  hdrs  of  provision.  On  this  asanmption,  the  pnrsaers 
^kt  reduction  of  the  deed  of  1849,  m  executed  to  fcMrpre- 
'"7™*ben  the  granter  wa*  on  deathbed. 

fiict  of  deathbed  Is  denied  on  tlie  record ;  but  os- 
^T^w  deed  to  have  been  granted  in  iteto,  two  pleas  are 
T!™wud  by  the  defender  as  sufBoient  to  exclude  the  ac- 
r'^TWl,  that  no  right  of  fee  in  the  tnut-estate  of  bei  &thar 
on  Mrs.  Tennant  by  his  trnst-settUmen^  bnt 
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merely  a  poWer  and  fiwnlty  relative  to  his  snoceadoa,  which 
might  be  validly  exercised  on  deathbed,  and  the  exercise  of 
which  tbe  pnrauers  have  no  legal  right  or  title  to  dispute ; 
and,  ttond,  that  supposing  Mn.  Tennant  to  be  fiar,  ber  right 
must  be  viewed,  haWog  r^aril  to  tbe  provi^ns  of  Ur.  FoUok's 
setUement,  as  moveable  and  not  hultaUe,  in  any  qnostion 
aflltoUng  her  snocesrion. 

"  Had  the  latter  of  these  pleas  appeared  to  the  Lord  Ordi- 
nary free  of  dispute,  it  would  have  been  unnecessary  to  have 
disposed  of  the  more  delicate  and  somewhat  dif&oult  question 
involved  In  the  first  plea.  Bnt  as  the  trust-deed  of  Mr. 
Pollok  contains  merely  apomr  to  sell  the  herit^le  estate,  or 
BDch  part  thereof  as  to  the  trusteesmigbt  seem  proper,  and  the 
special  pnrposee  of  tbe  trust  did  not  require,  for  their  fulfilment, 
that  this  power  should  be  exercised,  tbe  Lord  Crdlnwy  has 
been  unable  to  arrive  at  the  conclusion,  that  the  reudue  of 
Hr.  PoUok's  estate  most  be  dealt  with  h»  moveable,  |Fhat  a 
large  proportion  of  the  property  left  by  Mr.  Pollok,  and  not 
required  for  tbe  fulfilment  of  the  special  purposes  of  his  trust- 
deed,  wee  hetitige,iB  not  ^pnted  in  tiie  record,  and  was 
admitted  at  tbe  bar.  And  It  la  fdrtberail  admitted  fact,  that, 
at  the  death  of  Mrs.  Tennant,  on  9th  February  1860,  that 
proportion  of  the  estate  continued  heritable,  while  additional 
portionif  of  the  estate  had  been  converted  by  the  trustees  from 
moveable  into  heritable  investments.  As  regards  such  portion 
of  he  residue  as  was  dtfaOo  heritable  prior  to  these  recent 
investments,  the  Lord  Ordinary,  on  tbe  authority  of  the  case 
of  Catbcart,  and  of  the  other  cases  founded  on  by  the  pursuers, 
and  for  the  reason  he  has  indicated,  would  have  bet-n  prepared 
to  sustain  this  action  on  the  assumption  of  Mrs.  Tennant, 
under  her  father's  settlement,  being  Gar.  According  to  the 
sound  construction  of  that  deed,  however,  it  appears  to  blm 
that  Mrs.  Tennant  ia  to  be  viewed,  not  as  liar,  but  merely  as 
possessed  of  a  power  and  fiaculty  of  settling  the  estate,  so  as  to 
relate  tbe  ultimate  disposal  thenof  by  the  trustees  of  her 
father  at  tbe  termination  of  ber  liferent 

"  That  a  power  or  facnlty  may  be  exerdsed  on  deathbed, 
although  the  parties  taking  und«r  tbe  deed  by  which  the 
power  is  conferred  may  be  Injuriously  a£fected*by  its  exerelse, 
Is  not  blade  Bol^}ect  of  dispute.  The  law  of  deathbed  protects 
tbe  heir  against  any  deeds  which  bis  ancestor  may  grant  to 
bis  prejudice  in  kela.  Tbe  rule  does  not  Include  deeds  othw 
than  such  as  prejudice  rights  of  succession  that  would  have 
fallen,  but  for  the  deathbed  deed,  to  the  gronter's  own  heir, 
whether  at  law  or  of  provision  ;  and  this  cannot  be  predicated 
of  deeds  granted  in  exercise  of  a  power  or  faculty  conferred  on 
a  third  party.  The  heir  of  tlie  faculty-holder  is  not  injured 
In  his  right  of  suocesston  by  tbe  granting  of  such  deeds.  It  Is 
the  right,  not  of  tbe  granter's  beirs,  bnt  of  those  taking  under 
tbe  deed  which  conferred  the  faculty  of  power,  that  is  afteted. 
Hence  it  is  tiiat  tbe  argument  of  tiM  pursueia  ia  directed  to 
shew  that  the  legal  character  of  Mts.Ten&ant's  position  under 
ber  father's  deed  was  that  of  Jiaj,  so  as  to  pbuM  tliem  m  Ittale 
as  her  heirs  to  insist  in  this  action. 

"The  provi^on  In  tbe  setUement  which  gives  rise  to  the 
question,  is  contained  in  the  6tb  purpose  of  tbe  deed,  by  which, 
in  the  event  fwhich  happened)  of  neltlierofbis  two  danghtera 
leaving  Issue, '  then  and  in  these  events  ftill  power  and  fiwnUty 
is  hereby  committed  to  my  said  daughters  respectively  to  set- 
tle, destine  and  convey  the  fee  of  the  share  of  the  roiidue  of 
my  estate  liferented  by  them  respectively,  to  such  person  or 
persons,  and  in  such  way  and  manner,  as  they  think  fit,  but 
under  burden  always  oif  tbe  snrvivoi^s  liferent ;  and  lailii^c 
my  s^d  daughters,  or  either  of  them,  exerdring  such  powor 
and  faculty,  then  the  fee  of  said  stwre  or  shozes  iiball  go  and 
Iwlong,  In  equal  pn^tiims,'  to  his  brothers  WiUlam  and 
Morris  (the  pursuers),  and  his  rister  Snsan,  and  their  respective 
heirs. 

"  By  previous  provisions  of  the  deed,  the  tntstees  are  directed 
to  hold  the  free  re^ue  of  the  estate,  heritable  and  moveable, 
as  r^nrds  one-half  of  tbe  residue,  for  behoof  of  his  daughter 
Mrs.  Elisabeth  Pollok  or  Sym — by  whom  be  was  ptcdcceased 
without  issue — *  in  liferent,  for  ber  liferent  alimentary  use'al- 
lenarly,  bnt  with  power  and  faculty  to  her  as  after  mentioned, 
and  for  behoof  of  the  child  or  children'  of  her  body,  in  such 
proportions,  and  subject  to  such  conditions,  as  she  might  de- 
clare by  deed,  or  faiUng  such  deed,  equally  among  them,  and 
the  heirs  of  their  bodies  respectively  In  fee ;  and,  as  regards 
tile  other  half,  for  beboof  of  nisdauf^ter  Janet  Follok,  oAei- 
words  Mrs.  'iVunant,  and  her  issue.  In  liferent  andite(!(H|M- 
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tlrely,  in  terms  preoisely  diullar.  Them  proriatoni  fitrm  th« 
4A  and  6th  piirpoM8.oF  the  troat,  and  in  each  of  them  there 
Is  a  power  and  focuUj  conferred  tipon  the  dani^hter^  reipec- 
ttrely,  In  the  event  of  either  dying  without  ifisue, '  by  any 
mortii  eaata  deed,  to  dispone,  destine  and  convey,  a  portion  of 
the  share  of  the  reaidne  of  my  estate  liferented  by  her,  not 
exceeding  jCSOOO,  to  each  person  or  persona,  and  in  snch  way 
•8  she  may  think  fit and  in  renrd  to  the  remainder  of  each 
danghter's  ebare,  or  the  whole  <n  It,  sbontd'  the  power  not  l>e' 
exercised,  the  trustees  are  directed  to  hold  the  same  in  trunt 
for  behoof  of  the  surviving  daughter  in  liferent,  for  her  liferetit 
use  alleoarly,  and  for  behoof  of  her  children  and  tbeir  heirs 
fnftie. 

**  Under  tiiese  Beveral  profisloas,  Mrs.  Tennant  came  to  be 
entitled  to  the  Uforent  right  of  the  whole  residDe  of  the 
tber**  attate ;  and— aa  her  risler  did  not  ereonte  any  dead 
relative  to  her  sliare — with  the  power  and  faenlty  conferred, 
by  the  terras  above  quoted,  *  to  settle,  deaUne  and  convey,' 
the  estate  of  which  she  had  the  liferent. 

**Had  the  power  been  expressed  in  similar  terms  with  the 
power  contained  in  the  4th  and  Stfa  purposes — that  is,  that  it 
ilionld  be  exercised  *  by  any  morlia  oswa  deed,' — itaeemitothe 
Lord  Ordinary  very  clear  Uiat  no  right  of  fee  onnld  have  been' 
held  to  be  conferred.  Fiir,  as  r^rds  the  jWOOO  which  each  of 
the  dangliters  was  therein  permitted  to  settle  by  a  morft's  eauta 
ilee<I,  in  the  event  of  her  dying  without  issue,  the  terms  of  the 
settlement  exclude  the  notion,  that  anything  beyond  a  mere 
Gicalty  at  power  to  ntkcx  the  fatlter's  succession  to  that  extent 
wai  Intended.  Hie  rigirt  of  the  daughter  is  limited  to  a  lure 
liferent,  bnt  with  a  limited  power  or  fccnity,  which  might  or 
might  not  he  exercised.  If  not  exercised,  the  whole  estate  lil^ 
rented  is  declared  to  be  held  by  the  trustees  for  behoof  of  the 
tarviving  sister  and  her  issue;  and  it  cannot  be  thought,  that, 
failing  the  exercise  of  the  power,  this  daughter  and  her  Issue, 
in  taking  tbe  predecessor's  whole  share,  could  be  entitled  there, 
to  on  soy  other  fboting  than  as  oonveyed  to  them  mmirutf  im, 
and  aa  part  of  the  grants*!)  estate  destined  to  them  directly  by 
his  tmit-deed. 

•"The  pursuers  dwelt  maeh  at  the  de1>at«  upon  the  words, 
'  by  any  nortii  causa  deed,*  not  occurring  in  that  provision  of 
the  Mttlement  which  speciatly  requires  to  be  dealt  with  In  this 
dlseoMion.  Bat,  firttt  it  appears  to  the  Lord  Ordinary,  that, 
looking  to  the  wwds  actnsily  employed— 'seffb,  detline  and 
oonvey,'->and  to  the  generalstractnre  of  the  deed  in  iu  4  th,  5th, 
and  6th  purposes— the  enlargtd  power  and  facolty  eonierred  by 
the  6th  purpose  on  each  of  the  daughters,  in  the  event  of 
neither  having  issue,  cannot  he  regarded  as  at  all  different,  in 
its  legal  character  and  eflfeet,  ftvm  the  moie  Umited  power  and 
foculty  conferred  by  the  4th  and  5th  purposes,  in  the  event  of 
there  being  issue  of  the  other  daughter  to  take  tlie  predecessor's 
share.  And  even  were  the  legal  effect  of  the  provision  under 
consideration  to  be  jndged  of  by  its  own  terms,  without  refe- 
rence to  the  other  parts  of  the  deed,  there  would  ttill,  In  his 
opinion,  be  no  room  for  holding  Krs.  Tennant  flar.  Had  no 
deed  been  executed  in  exercise  of  the  power,  the  ulterior  desti< 
nation  In  the  deed  must  have  taken  effect.  The  brothers  and 
sister  of  Ur.  Pollok  were  in  that  event  declared  to  be  ttie  par< 
ties  fbr  whom  the  esUte  was  to  be  held  by  the  trustees ;  and  It 
is  nothing  to  the  purpose  to  say,  that  the  nicceisfon  was  earried 
to  them  as  conditional  institutet.  Admitting  this,  the  condi- 
tional institution  was  dependent,  not  on  the  fiiilnre  of  the  gran- 
ter's  daughters  without  issue,  but  on  their  failure  to  name  per- 
sons to  take  the  esuta  under  the  exercise  of  the  power.  Even 
if  the  clause  calllog  tiie  brothers  and  sister  to  ttie  succession 
were  deemed  substitutional,  the  same  result  would  follow.  The 
nbatitution  must  he  viewed  as  intended  to  have  effect  on  tlie 
fellDTe,  not  of  the  dan^ter  and  her  issue,  on  whom  the  power 
wa)  conferred,  but  of  the  persons  nameO,  in  the  exercise  of  the 
power,  to  take  -the  residue  an  the  estate  of  the  granter.  Sucli 
seems  to  the  Lord  Ordinary  to  l>e  tbe  sound  and  consistent 
reading  of  the  deed. 

lusdectsions  were  referred  to  by  tbe  pursuers  to  esta- 
'j^position  taken  by  a  fulher  to  himself  in 
in  f^,  but  with  reserved  power  to  the 
r  dispose  of  the  subjects  at  pleasure,  the 
is  principle  was  not  disputed  by  the  de- 
^applicablt!  to  such  a  esse  as  the  present, 
ferenl,  all  tlie  powers  of  a  proprietor 
nferred,  there  ia nothing- wanting,  <'i(her 
^  towanlatlwQonatitutionafafeeinthe 
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disponee's  person.  It  Is  quite  different  where  the  bamllfenB 
is  accompanied  merely  with  power  and  facalty  to  trtde  nj 
destine  the  subjects  to  such  persons,  and  in  audi  manner  m  the 
liferenter  may  think  fit.  The  power  must,  in  aneh  a  em, 
exercised,  otherwise  the  datina'ion  in  Ihe  dsMlwill  lemsia  ofm- 
tive,  and,  when  exercised,  tlw  power  is  effectual  as  adnstinirtw 
of  the  fee  specially  to  the  persons  named,  and  to  no  other  jmtf. 

"  Berides  the  class  of  cases  adverted  to,  there  were  t«odt6. 
aions  more  especially  foundi-d  on  by  tbe  pursuers— Eiri 
Dunfermline  e.  Barl  of  Callender,  37th  June  1 676^  wUch  Is  n- 
ported  by  Suir,  Dirleton,  and  Oosford,  D.  M4I  and  40TB;  tU 
Hyilop  V.  Maxwell,  llto  February  1834. 

"In  the  first  of  these  cases,  certain  subjects  were  vested  is  i 
husband  and  wife  in  coiijunot  fee  and  liferent,  and  tbe  hsshuJ 
obl^ed  bimsrif  to  provide  ^  conquest,  ao  aa  to  MGore  the  wUtt 
liferent  tber^n  aa  of  the  former  lands— power  bring  eoafmrf 
oo  the  wife  to  dispone  the  one-half  thertof  as  she  might 
fit.  ThO'Lonls  held  the  wife  conjunct  Bar,  with  tt>e  pomr  to 
'dispone,  and  held  it  consistent  with  the  meaning  d  psitin 
tliat  she  was  fiar  of  one-half  of  the  conquest.  Tlil*  deciim. 
iMwever,  obviously  bad  r^rd  specially  to  tbe  lenai  of 
aontract,andthepecidlareifcanHtuieeaof tfavoaae.  bmskd 
mneh  divirion  of  opinion  at  the  tfane  on  tbe  beodi;  sad « 
Lord  Kilkerran's  session  paper*  in  the  case  of  Sc^erwl  l 
Oeddie,  afterwards  mentioned,  the  Lord  Ordinary  obserm  k 
noted,  in  the  snme  handwriting  with  tb6  otlier  notes  oa  tbt 
papers  In  reference  to  the  caK  of  Dunfermline,  wtiicii  bad  ka 
cited  by  one  of  the  parties — '  this  is  a  decision  wbitA  bst  bM 
cried  down  from  the  moment  it  was  given  to  this  dij,  wi 
ever  will :'  And  it  Is  considered,  that,  according  to  the  pm- 
ciples  of  construction  that  have  been  applied  to  such  deed*  h 
later  cases,  the  same  decision  would  not  now  be  repeatsd. 

"  The  other  case  of  Hyelop  v.  Maxwell,  1 1th  Pefaroary  ItU 
related  to  the  effect  of  a  power  to  dispose  of  the  cajdlal  na^ 
jfiSOOO.  conferred  on  the  granter's  niece,  aa  ahe  might  tUiik|» 
per,  after  ber  decease  and  the  qneatlon  vae,  wbeAar  thtna 
was  carried  by  a  general  settlement,  exeented  bj  the  nfee^if 
the  whole  estate,  heritable  and  moveable,  beioaging  to  h» 
her  death  ?  The  Lord  Ordinary  (Corehouae),  to  whose  jal 
ment  the  Court  adhered,  held,  that  although  tbe  sum  wu  s 
tecbnioally  the  property  of  the  niece,  nor  tbe  fee  vested  lok 
person,- yet  testamentary  deed  might  be  held  to  esnytk 
fnad  MM  virtnally  in  ber,  sedng  that  abe  had  die  utt** 
power  of  disposal  of  it  at  her  death.  The  caee  Urns  had 
rather  to  the  mode  of  exercising  the  power  and  faculty  wtaA  w 
party  possessed,  than  to  the  character  of  her  right  in  tin  ^ 
during  hw  life  as  one  of  fee.  Accordingly,  the  prtnopl*  ■* 
volved  in  the  case  is  so  explained  in  thejudgmentof  tbeOan 
of  Exchequer,  tn  n  Weddell,  Sd  Felmary  1849,  fonadednt; 
titedefender.  In  that  case,  as  regarded  a  sum  of  jE60Wln** 
circumstances,  it  was  held  that  the  disposal  of  It  by  tfas 
testamentary  dispo^tion,  in  exercise  of  a  power  eoufcnei 
her  by  her  husband,  did  not  render  tlie  amonnt  liable  taisi* 
tory  duty,  as  personal  estate  and  eftcts  belonging  to  bff.  A* 
this  case  of  Weddell  is  entitled  to  the  more  weight,  aatbsriw) 
of  Lord  FuUerton,  who  delivered  the  jn^ment  of  tfa* 
bear  to  have  been  concurred  in  by  all  the  Judges  in  Klthif' 

"  Besides  this  decision  in  re  Weddell,  tbe  defender 
to  tbe  caae  of  Somervel  v.  Geddle.  as  rniorted  LoidBdM 
9Sd  November  1748,  eeee  Deathbed  Ko.  !«,  in  wMrfl  it  "< 
held— ' Deathbed  nut  relevant  to  redoce  a  diipoaitfon by 
renter,  though  having  the  strmigest  powers  todnpMA*** 
be  be  formally  fiar.'    And  In  reporting  this  caae^  BfcWei^ 
that  this  point  '  was  determined  the  same  way  fatJ^f^ 
1744,  OD  a  reclidming  bill  against-  my  Inteikentor,  w"| 
answer.   (Murray,  the  pursuer,  was  wife  to  Mr.  SmMb-) 
have  not  kept  the  petitjiuB.'  - 

"Oft  referring  to  the  session  pripcrs  in  the  Hffl  of  thjrj* 
in  Lord  Kilkerran's  Collectidn.  ilic  havl  Ordioiiy  'Wl*jJ!f 
to  have  stood  thus:— Twn  r.  nfiiients  in  FiahenOW,  MFj 
the  husband  Qeddle  in  ll'-i^.  tjiken  to  hirfl*" 
siMnise,  and  longest  livet,  in  conjunct  few  and  liferfl***  . 
the  heirs  or  bairns  of  th«tonut»iage,  which  hdling,  "fj 
-  the  teneraenta  to  the  hnalHOd,  fan  h^  and  naigtM*^ 
otlier  to  the  wife,  her  heirs  and  asaigneeia— ud  fewtfl^g^ 
that,  failing  heirs  and  bsiniB.  it  ahonld  be  in  lhB  t*"*j^ 
longest  liver  of  the  spouses  tci  >ielt  at  dispoea**'"*^ 
tenements  tliey  should  think  lie,  to  nny  ptif IM 
without  the  consent  of  tba  uther'aiieirs  oc  aHiglW*  -g-^ 
July  I7S2,  tb.  •poiWgi^B^'-^'^*-**'*" 
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inriiwwrtt  ly  wtncfa  thy  latoaHy  dtipMiBd  their  whole  mute, 
bcrltiUt  sod  bovmUb,  to  tbe  putr  loirivor  In  liferent,  uid 
the  ^  of  the  one-half  to  the  hoibana'i  hein,  and  of  t)ie  other 
htif  to  tbe  wife's  heirv,  expressly  proridinff  uitl  deoluitifr, '  thtt 
it  tfaonld  be  in  the  power  of  either  of  thm,  at  uiy  time  there- 
iftK  tfins  M  artietio  m»rti$,  to  dispone,  assign  atid  traaafer  the 
of  the  equal  half  of  the  sulyMta,  both  hwiuble  and 
,  to  any  person  or  persons  th^y  shonld  think  At,  with. 
OBt  consent  of  the  other. 

"The  wife  snirfred  her  hosband  many  years,  and  thereafter, 
wfaM  oa  deathbed,  ezeooted  a  eoDnyance  of  her  half  of  the  two 
leiieineDtt  to  ber  liaaband's  ulace,  in  pr^ndice  of  her  own  heir- 

"The  deed  wu  (bond  bv  the  Court  to  bare  been  ezocuted  de 
I  /Kft 00  dsatMrltMi  tech  Kerember  1 741 ,  and ts  r^oited  of  that 
I  ^iftlhsUctMos  Deathbed,  page  830a  Aftennutls.  an  ob- 
;  jectiaa  wm  stated  to  the  pnrsaet'o  UUa  to  reduce  tbe  deed,  io 
rapael  that  the  sabjecto  were  not  vested  in  the  graoter  of  tlie 
dnthbed  deed  in  fee,  and  were  disponed  by  her  merely  in  the 
eiereiM  of  the  power  and  faculty  to  dispone,  ennferred  by  tbe 
dndi  between  ber  and  her  husband.  This  pmnt  was  remitted 
to  the  Lord  Ovdiaaty  tor  diiens^ ;  and  the  Court,  on  SSd 
Noreober  1748,  adhered  to  an  interlocntor,  by  which  the  Lord 
Oniiury,  *  hartng  ooniideredthls  represenUtion,  with  the  con- 
imct  tod  agreement  betwixt  Andnew  Oeddie  and  Marion  If  itlar 
in  tbe  year  1720,  with  tbe  disposition  in  question  granted  by 
Marion  Millar,  not  being  granted  (in  virtue)  of  any  right  of  fee 
ia  her,  hot  in  virtue  of  a  feculty  whereby  she  had  power  to  dis- 
pone «liM  ia  ariiculo  mortU,  and  which  faculty  the  Lord  Ordi- 
Hty  finds  Andrew  Oeddie  could  lawfully  grant,  that  this  case 
does  not  fell  ander  tbe  Uw  of  deathbed ;  and  therefore  mstalns 
(he  diipositlon  quarrelled,  and  assoilzies.' 

"  Tbe  Lord  Ordinary  has  thus  particularly  adverted  to  this 
dediioo,  because  it  appears  to  him  to  afford  stroug  authority 
tor  boldlng  that  a  power  and  feoolty  expressed  in  sncb  terms 
Hthst  conferred  by  the  tmst-deed  of  Mr.  PoUok,  has  not  the 
hplifbct  of  enlarging  a  liferent  right  into  one  of  fee,  and  of 
uiNNtag  the  exerdae  of  the  fecolty  to  challengQ  on  tiie  bead 
of4siflibed. 

,  "It  may  only  be  ferther  obeerved,  as  bearing  on  the  Inten- 
tMn  (rf  tbe  granter,  that  no  fee  in  the  residue  of  his  estate  was 
te  Test  in  his  daughters,  or  any  of  them— that  tfan  trust^eed 
^t^na,  after  tbe  ennmwation  of  all  its  purposes,  an  anxious 
w^uatioD,  th«t  the  provisions  oonoeived  in  fevour  of  bis 
•iit^^ters  were  to  be  taltan  exclusive  of  tbe  mmiH,  mad  not 
tobesMigBable  by  the daoi^ter^  or Unble  for  tbetr  d^ts  w 
<K«(li,  and  to  be  purely  alimentnry  to  tbem.  If  tbe  granter 
"itut  bfe  daoghtan,  in  the  ease  which  happened,  to  become 
A^tely  vested  with  the  fee  of  his  estate,  such  an  unqualifled 
■Mcluntftm  would  scarcely  have  been  found  la  his  settlement. 

"  On  the  whole,  it  appears  to  the  Lord  Ordinary,  that  tbe 
■wd  rwstmullon  til  Uu  trust-deed  of  1889  leads  to  the  con- 
flMioii.  thiri.  In  exMUtins  the  deed  of  1849,  und«r  lednoMon, 
in  exetcise  of  the  power  or  fecul^,  Mrs.  Tennant  did  not  dfe- 
pooe  piepMty  verted  in  her  as  fiar,  but  merely  regulated  the 
destination  of  propsvto  the  fee  at  which  renu^ned  in  ber  fether's 
^nutotafordirtiibii^." 

'Fhe  paranen  reclaimed. 

lord  ffmdtBt. — My  view  of  tlus  case  may  be  stated  very 
shortly.  It  b  riraply  this,  that  a  deed  executed  und^  a  feculty 
noferred,  is  not  redncible  on  the  li«ad  of  deathbed.  Tlut  is  a 
)ltia  l^al  principle,  fully  explained  and  given  effect  to  in  the 
|Onl  Onlinarj's  interlocutor.  We  have  besides  a  decided  case- 
Jut  of  Sonwvd.  5o  doubt  oertahi  cases  are  referred  to  in 
rmcli  the  attempfc  was  made  to  bring  in  deeds  exercised  under 
t  faculty— to  btliig  in  anch  deeds  under  tbe  operation  of  the 
»  of  deathbfld.  But  tbe  decisions  in  irtdcb  this  was  done 
^  rerarsed.  The  case  of  Forbes  was  reversed  Lord 
urdvkke,  and  the  case  of  Fringle  was  reversed  by  Lord 
unsfleld.  This  appears  from  the  reports  of  these  cases,  wliiuli 
«ve  been  recovered  and  published  by  Mr.  T.  S.  Paton.  Tbe  only 
<Ksiioa  was,  whether  the  deed  containing  the  facnl^,  conferrvd 

rtgto  or  Kow  I  think  that,  under  that  dee<i  Mrs.  Ten- 
ant was  a  liferentrix  with  a  certain  fecolty.  I  tbink  that  ia 
be  feir  meaning  of  the  4th,  fttb,  and  6th  pnrposes'of  tbe  trust, 
rbidi  oomprsbend  the  whole  case.  The  point  arises  when  ve  I 
(XDs  to  dset  with  the  larger  power  contained  in  the  6th  par< 
««.  Ooasilielergerpower  there  OMifened,oon*ait  Mm.  Ten. 
anc'«i^4atDarithtof  fecf  Now  J  think,  that  althongfa  a 


larger  power  is  thsn  eonfinied,  I  do  not  think  that  anjr  altera- 
tion is  made  on  Mrs.  Tennant's  character  or  position.  It  cer- 
tainly is  not  ex^eesed  so  as  to  do  so— <reads).  I  never  saw 
anything  in  the  nature  of  a  destination,  either  by  snbstitatlon 
or  by  conditional  institution,  to  create  a  right  of  fee  in  this 
way.  And  if  the  maker  of  the  deed  only  intended  to  give  a 
fikculty,  1  do  not  see  how  it  could  have  been  expressed  in  any 
other  way.  Unless  it  be  altogether  an  Inconsistency  to  confer 
Sncli  a  power  on  a  Kferentrfz,  I  think  sndi  a  power  wasconferrBdi 

Mrs.  Tennant  is  a  liferentrix  with  a  powsr,  and  yen  moat 
measure  what  she  has  done  by  the  powers  ooi^ted.  The  ease 
is  different  from  one  in  which  a  pxrty  conveys,  reserving  a 
power  to  himself.  Here  the  right  is  entirely  derived  tma  the 
deed.  The  rights  of  parties  tdcing  under  a  deed  made  In  exer- 
cise ofa  faculty,  most  be  measured  by  the  fluntl^.  I  «m  qoiiB 
dear  that  a  deed  under  a  fhcnlty  does  not  fell  under  the  law  of 
deathbed. 

I  am  therefore  for  adhering. 

Lord  FuUei  ton. — t  entirely  agree  with  your  Lordship.  This 
is  nut  tbe  oaae  of  a  party  reserving  a  right  under  a  conveymoe  ; 
it  is  tbe  case  of  a  iwrtv  liaving  no  right,  except  by  the  consti* 
tutiun  of  the  deed  itadf.  The  deed  makes  Mrs.  Tennant  only 
a  liferentrix.  The  words  of  tbe  6th  clause  are — (reads).  I  have 
no  doobt  that  the  view  taken  by  your  Lordship  is  the  sound 
one,  and  that  a  deed  executed  in  exeidse  of  m  fecolty  Is  not 
struck  at  by  the  law  of  deathbed. 

Lordlsory. — I  am  so  clearly  of  the  same  opinion,  that  I  think 
it  quite  unnecessary  to  go  over  the  case  in  detail.  There  are 
three  poinu : — There  was  no  fee  in  this  lady.  What 
she  has  is  a  right  by  constitution,  not  by  reservatioo.  When 
a  faculty  is  reserved,  there  is  a  reference  back  to  tlie  old  lo- 
restiture,  and  the  right  ia  held  to  be  included  in  the  fee,  which 
is  not  affected,  except  st)  far  as  It  is  conveyed  in  favour  of  some 
one  else.  In  such  cases,  the  point  was  always,  wtiether  die 
party  challenging  bad  adopted  the  previous  deed  or  not.  This 
brings  me  to  notice  the  third  point  to  which  I  intended  to 
allude.  3dly.  The  pursuers  hare  adopted  tlie  very  deed  con- 
taining the  fecuUy  in  exercise  of  which  was  made  the  deed 
which  they  are  diepating.  Hiey  take  as  conditional  institutes 
under  this  very  deed.  Therefore  it  is  by  tbe  force  itf  this 
very  dead  that  they  challenge  a  dead  fluwlag  flrom  the  exercise 
of  a  faculty  conferred  by  that  deed. 

In  answer  to  an  observation  by  Mr.  Neaves,  that  tbe  exdu- 
sion  of  the  law  of  deathbed  from  deeds  exercised  under  a  faculty, 
takes  plaoe  ool^  wbete  tbe  power  is  expressly  given  to  be 
eieKdsad  in  nrneiife  ewrfis,  or  at  any  tinM,  I  may  refer  to  a 
passage  of  £rskine,  at  8.  8.  9S — (reads). 

As  to  tbe  case  of  Davidson,  there  was  only  a  flist  Interlocutor 
recalled  by  a  second,  after  which  tbe  case  was  compromised, 
and  it  was  alwsya  a&erwards  lot^sd  on  with  snipirioa. 

Lsrd  RotmUon  concurred. 

LordOrdiiianf,CowtM. — .^ef.Neaveft,  Young;  Robert  Aindie, 
W.8.  AffotL—^AU.  Dean  of  Faculty  (inglis),  Hoir;  WotbM- 
spoon  and  Mack,  S.S.U.  Afftntt.—W.  Cbnt— (F.U.) 

7th  June  1853. 
FissT  DrvuiOH. 

Jawrs  Allan,  Pursuer^  v.  Jambs  Wbiobt  and  otiiera, 
(Kerr's  Trustees),  and  The  Glasgow  Commbbctal 
ExcHAKOB  CoMpurv,  V^enden. 

Suminoni — Kelevancy — Fraud — It  waa  provided  by  the  con- 
trnet  of  a  joint-Mtoek  company,  (hat  h*e  of  capital  to  a 
eertmim  extent  lAoWd  ipMO  I'acto  ditnolee  the  ann/tantf.  A,  a 
partner  of  the  eompany,  told  thare»  to  S,  and  limg  lubeequent 
to  the  pttrchate,  B  tougkt  to  tet  the  $aie  a»ide  by  reduction,  on 
the  ground  that,  prior  to  the  date  of  lah.  the  event  contemplaled 
by  the  contract  had  tahen  plac^—l/iat  the  company  wai  then  ipio 
lucio  dieeoloed — the  few  of  capital  having  been  fraudulently 
eoneetded  igv  the  dirtetitn.  Hie  acf fea  was  dveeted  eiffaiul  the 
tdlv,  mho  was  eo<  altegtd  to  kav9  committed  tmyjriaidt  or  to 
have  been  cognizant  of  (At  alUgedfimd  <4  ^  difmhtn.  Car- 
tain  particM  charged  with  thgwindhig  tip  of  the  compemy'eaffitixe 
were  called  at  d^enden,  at  repreeenting  the  company  at  the 
dale  of  the  action  ;  but  none  of  the  direetort  againtt  w/iom 
fraudihnt  eoneealmtnt  was  alleged,  were  Maife  P'f'if'MrMV^K 
that  the  aettM  wes  irre/emnrf.    Digitized  by  VJiOOQ  LL 
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REPOBTS  OF  CASES  DECIDED 


ThU  vas  an  action  of  reductioo  and  declarator,  raised 
for  the  purpose  of  Betting  aside  a  aale  of  100  shares  of 
the  Glasgow  Commerciaf  Exchange  Company,  purchased 
hj  the  porsuer  from  the  trustees  of  the  late  Alexander 
Kerr. 

The  eompanj  was  established  in  1845.  By  its  con- 
toaot  of  copartnery,  dated  in  Jane  of  that  yew,  its  busi- 
ness was  declared  to  be,  the  lending  of  money  on  railway 
and  other  stocks,  on  British  and  foreign  goremiqeiitseea- 
rities,  on  bilb  and  mercantile  documents,  and  on  every 
dewription  of  real  and  personal  property.  The  company 
were  also  to  borrow  or  receive  money  in  depcMt  for  these 
purposes. 

By  §  35  of  the  contract  it  was  provided,  that  a  gene- 
ral meeting  of  shareholders  should  take  place  in  August 
yearly ;  and  that  a  balance-sheet  shewing  the  state  of  affairs 
as  at  30th  June  preceding,  should  then  be  exhibited  by 
the  directors,  which  state  should  be  held  as  binding  on 
the  partners,  unless  some  error  should  be  diacovend  in 
it  l>efore  the  next  statement  or  abstract  should  be  pro- 
duced. 

Section  50,  on  which  the  present  question  mainly 
tnmed,  provided,  that  the  company  might  be  dissolved 
in  two  mja—firttf  by  an  agreement  subscribed  by  Bhare- 
holders  to  the  extent  of  three-fourths;  and,  tecond/y,  by 
the  faetj  that,  on  balancing  the  books,  it  should  at  any 
time  be  found  that  losses  had  been  suffered  equal  to  the 
whole  reserved  surplus  fund,  and  also  to  one-fourth  part 
of  the  advanced  capital  stock,  exclusive  of  stock  held  by 
the  directors  for  the  company's  behoof. 

Thrae  and  other  material  clauses  will  be  found  quoted 
at  length  in  the  note  to  the  Lord  Ordinary's  interlocutor. 

At  the  meeting  held  on  2d  August  1849,  the  follow- 
ing was  repOTted  to  be  the  state  of  a&irs  as  appearing 
from  the  balaDce-sfaeet  made  up  on  SOth  June  preceding : 

"  The  proflto  of  the  year  liave  been  cuch  as  to  enable  the 
dlrectore  now  to  declare  a  divirtend  st  the  rate  of  six  percent 
per  annnm,  free  from  inconit-tftx,  payable  ae  usnal  otj  the  9th 
inst.  and  lUh  Kehniary  aext,  benidcB  leaving  the  BOm  of 
£9VJl :  14  : 4  to  b«)  carried  to  '  refierveii  siirpliiB  fund,'  in  terras 
of- the  contract.  The  'reserved  surplue  fund'  stood  at  lost 

balance, ...      „      £5,245  8  2 

Surpiua  proflt  of  this  jear,    9  971  n  4 

DefLocted  to  meet  the  losses  of  past  year,  ...      2|988   6  7 
Leaving  the  pnaent  amount,  £12,278  16  11" 

The  report  was  approved  of,  and  the  substance  of  it  pub- 
lished in  the  newspapers  of  the  day. 

At  this  time,  the  defenders,  Kerr's  Trustees,  held  320 
shares,  and,  in  November  1849,  they  instructed  their 
brokers  to  di^xne  of  these  shares.  The  pursuer  bought 
100  of  the  shares,  being  XlOOO  of  the  capital  stock,  for 
£237 :  lOs.,  being  at  the  rate  of  X2 :  7 : 6  per  share.  £0 
per  share  had  been  paid  up  before  the  date  of  this  sale, 
rhe  formal  transfers  of  the  stock  in  the  pursuer's  fevour 
were  dated  8d  and  8th  January  18  "iO;  and  on  the  10th, 
the  pursuer's  name  was  enured  in  the  books  as  holder  of 
100  shares. 

In  February  1850,  the  porener  received  a  dividend; 
and  on  26th  March  a  call  of  jfiS  per  share  was  intimated. 
A  new  board  of  directors  was  appointed  in  April,  under 
whose  directions  the  books  were  Iwought  to  a  balance  as 
at  27th  April.  The  resolt  of  this  investigation  was  such 
as  to  indnoe  the  directors  to  notify  that  the  company  was 
dissolved  in  terms  of  §  50  of  the  contract. 


On  22d  3Iay,  a  special  general  meeting  of  diar^Uen 
was  held,  at  wlUch  measures  were  directed  to  be  takeo 
for  winding  up  the  affiuis.  Jamieson  was  named  nuu- 
ger  for  th^  purpose,  in  terms  of  the  statute  7  Geo.  IV. 
0.  67,  with  a  committee  of  shareholders;  and,  eo 
Jnl^,  he  was  under  the  necesnty  of  calling  for  a  emtri 
bution  of  £20  per  share  to  meet  the  company's  liabilitia. 

Hie  pursuer  had  paid  in  JnneXlOO  to  aeomuitaf  tk 
call  of  X5  per  share  made  in  Mardi.  Tbe  present  l^ 
tion  was  raised  on  15th  March  1851. 

The  Jirit  oonclmdon  was  to  reduce  and  set  aside  tbt 
transfer  under  which  he  had  become  purchaser  of  thi 
shares,  uid  also  to  nduce  the  balance-sheet  exfa^tsd  it 
the  meeting  of  August  19^9.  The  second  was  to  ban 
it  found  and  declared^ 

"  that  at  and  prior  to  the  2d  day  of  August  1849,  bein^iLe 
date  of  tbe  last  aunaal  ^neral  meeting  of  the  partoctii  ot  ti» 
saM  Qlaflfcow  Commercial  ExcbanmCompanjr,  and  also  at  ud 
priw  to  tbe  80tb  day  of  Jnne  1849,  being  the  date  of  the  lui 
annual  balance  of  the  afialts  of  the  said  comt>any,  lonn  lud 
been  enstaiiied  equal  to  tbe  whole  of  tbe  reaerved  mrploi  fond, 
and  also  to  one-toarth  part  of  the  advanced  capital  stock  fi 
the  Baid  company,  ezcluaive  of  ittock  held  by  the  directcn  fu 
the  company's  behoof and  that,  in  terms  of  their  contract  m 
c<n»rtnery,  the  said  com  puny  became  ^m/aeto  dlsioilTed  ai  a 
prior  to  both,  or  one  or  other  of  tbe  foremld  dates— m  itk- 
Bud  SOth  day  of  June,  and  the  said  2d  day  of  Angmt  ISD. 
and  that,  in  respect  of  the  said  dissolution,  the  pumer,  *»  w 
the  Sd,  8th,  and  10th  days  of  January  1850,  did  not,  and  ccaM 
not,  become  a  i<harehuMer  In  the  Huid  cuinpanv,  or  iocnr  im 
liability  as  a  shareholder  therein— at  all  eventi%  in  any  qaa^t 
with  the  defenders,  or  any  of  tliem ;  and  fitrther,  that  all  ib 
liabUities  and  obligations  attaching  to  the  ownership  of  iti 
100  shares  attempted  to  be  tranetcrieil,  as  aforesaid,  te  tU 
pursuer  by  the  defenders,  the  trustees  of  the  wiid  decisrf 
Alexander  Kerr,  did,  notwithstanding  of  aucb  alleged  tiuxir, 
remain  exclusively  with  the  enid  trustees,  or  at  leart  tbil4' 

Sursoer  is  entitled  to  be  entirely  freed  and  lulitjved  tbenw 
y  tlie  Batd  partie!',  trustees  afort^said." 
The  third  was  alternatively  to  have  it  found  and 
olared-— 

**  that  the  parsoer  was  tudoce<l  to  become,  and  did  hteemt.i 
partner  and  sbarvholaer  of  tbe  said  Oluxifiow  OoianMMri 
Kxchange  Company,  in  conaequeoce  of  the  fthm  end  frssdrios 
statements,  representations  and  acUoga,  or  the  fraudateot  m 
undue  and  wrongful  concealment  of  the  said  OlasgwrCoa- 
mercial  Exchange  Company  and  Its  directofv,  and  otbtfin- 
presenting  and  acting;  aud  entitled  to  repreuot  and  act,  t< 
the  Mid  company;  ami  that  the  pursuer  is  not  jnstlyorhfiltT 
bound  In  (be  ebaraclerand  llabiUtlea  of  partner  iatbi  aid 
company,  but  stands  eutirdy  treed  mud  rdtersd  tbeiefw.  M 
all  events  in  all  qoeatiuus  with  the  defBsdcra  or  any  of  tben." 
The  fouith  was,  that  Kerr's  Tnutees  should  be  or- 
dained— 

"  to  make  payment,  repeat  and  pay  back  to  the  pQinier  tbi 
said  sum  of  ^237  : 10a.  paid  by  the  pursuer  to  tbe  mud  tmttrd 
of  tbe  said  Alexander  Kerr  for  the  said  100  sfaareti,  or  rach 
other  Fum,  less  or  more,  as  ma;  be  iiscertuiued  to  bare  Iwn 
the  sum  paid  by  the  pursuer  tor  the  said  shares,  with  jnlerot 
thereof  from  tbe  date  of  payment  on  8th  Janoaiy  1'^,  *bes 
the  same  was  paid,  as  the  same  may  appear  and  be  asoensincj 
from  the  paid  tranBreisiothe  possesxlon  of  the  said  compsii.i-" 
The  Jifth  was  for  repayment  of  the  £100  paid,  is  Jb« 
18dO,  to  aooount  of  the  call  of  Xd  made  in  Bbnh  pn- 
ceding.  The  sixth  was  to  keep  him  dtut&lcas  Am 
liability  in  consecfuence  of  the  purchase.  TlkS  snftf 
concluded  alternatively  for  damages  in  oon8Q||WMi  ^ 
the  transaction.  The  eigltth  was  to  prevent  JsmhM* 
and  his  committee  from  molesting  him  for  mvatfH^ 
arrears  on  the  call  of  March, or  for  payment  tflcW 
tribution  of  £20  per  share  called  for  in  Jvigg!ftBt . 

The  pursuer  averred,  inter  frf»a»j^ui|  lu^  ■  ,  ••  •  , 
"  has  now  asuertalneatiffladeafaBjaVaMCttili  W 


IS  THE  COURT 


tlx  kDDtud  meeting  h«ld  on  2d  Aogut  1849,  when  the  fi>re- 
uM  nport,  ibewiog  hyro&t  niffi«l«nt  (o  pay  tlte  foT«^  diri* 
d-iirlffrix  peroent.,  free  uf  income-tax,  besides  the  ram  of 
iVJfl :  14  ;4  to  ba  carried  to  tbe  rcMrved  etirplna  fond,  wu 
made,  «nd  alao  U  tbe  SOU)  of  Jane  1640,  or  at  one  or  other  of 
ihae  date*,  tbe  compaoy  was  in  a  state  of  abiiolQte  ituoWency  ; 
tint  the  (loolu  kept  by  thetlirectonsbewed  this  to  be  the  case, 
ur,  St  least,  that  tbe  company  had  sostatned  lossot  to  the 
uwoot  nqidnd  by  tho  60ib  section  of  the  contract ;  aud  that 
llw  (Kractom  wd  manager  of  the  company  irerc  in  a  po«itioii, 
*nA,  from  their  connection  with  the  coiDpany,  ought  to  have 
known,  sad  did  know,  that  such  wutliecoiidttioD  of  the  com- 
l«a]r,sodUie  real  state  of  tbe  hiUaoce;  and  that  the  abstract 
«r  balann  pobmltted  to  the  merting  of  2d  Aa<just  1849,  Hbew- 
HKf  K  di&reat  reattlt,  was  fiklse  and  fnuidulent,  and  known  to 
tiie  diracUu]  and  managsr  tu  U»  ao." 
lie  also  averred — 

"At  and  long  prior  to  the  date  of  the  pretended  sale  and 
tuuster  of  tbe  shares  in  qnestion  by  the  defenders,  Kerr's  Tra»- 
hei,  to  the  pnisuBr,  tbe  said  Commer^al  ElKcbaage  Company, 
ID  irbich  Kerr's  Trustees  and  ttiuir  conutitoent  bad  fur  some 
lime  been  shareholders,  had  incurred  loMsee  equal  to  the  whole 
uftherewrved  surplus  fund,  and  also  to  oae-fourtli  part  of  the 
BJnuicul  capital  stock  of  the  coiupauy,  exclusive  of  stock  held 
I7  the  iliriictoni  for  the  company's  befaoof ;  and  as  at  tlie  said 
^\  of  Aoinist  1849,  or  at  all  events  at  the  date  of  tbe  Baid  pre- 
tended sale  and  transfer,  the  company  was  diswlred  in  terms 
•>r  tbe  50th  section  of  tbe  contract  At  the  date  of  the  allied 
transfer,  there  was  no  surh  thing  as  stock  in  theOlaRgowCrtm- 
nterdal  Exchange  Company ;  and  the  defendera,  Kerr's  Trus- 
teet.  Instead  of  selling  100  shares  of  the  stock  of  the  said  cum- 
"«re  dispo«iug  of  an  obligation  equiil  to  at  leant  £2500, 
ud  whichrnim  the  pnraaer  bas  since  been  called  upon  to  pay 
ucoueqnenoe  of  tbe  alleged  transfer  of  sfautes,  und  fraudulent 
imidlBg  thereof  in  the  bookK  uf  tbe  said  company." 

Ila  Lord  Ordinary^  on  2oth  June  1852,  pronoucoed 
tlKMBwing  interlocutor: — 

"Atnspectnognmnds  relevant  orsnffident  In  point  of  law 
UTvbeeu  set  forth  to  warrant  the  conclusions  of  tbo  present 
'Koon,  or  any  of  thorn,  rcpeU  tbe  reaaooB  of  reduction,  sustains 
we  defence^  aasoilxies  the  defenders,  and  decerns :  finds  tbe 
pomner  liable  in  expennes. 

"Aoft.— The  Ant  point  to  be  attended  to  in  this  case  Is  tbe 
■o<Mtni^Mi  of  the  50th  clause  ol  tiie  contract.  Witb  tbe  view 
«  dsternining  tbftt  qneatloo.  and  apart  from  any  allegatioaa 
wfrawl,  on  the  uramptifm  of  which,  of  coureu,  ibe  contract 
HUl  not  proceed,  It  is  necessary  to  attend  to  some  of  tlie  other 
prorlsions. 

Ciie  holders  of  the  stock  are,  by  the  7th  section,  declared 
lial'le  for  the  loesea,  antV-bonnd  to  relieve  each  other  in  pro- 
(I'liion  to  tbeir  respective  shares.  The  management  of  tbe 
cuQipaoy  is  veatad  In  directory  on  whom  largo  |»wen  are  b«- 
iiu«ed-^  provision  eawnUal  forcartylng  oa  a  budnees  of  tbia 
Kind.  By  tbe  14th  section,  a  committee  of  dbeetoiv  is  de- 
i^lared  neceasacy  to  ne  appointed,  who  are  to  exomino  and  re- 
\i»n  upon  tbe  afiaiis  of  the  company  once  in  every  three 
uiuiiths.  By  the  17th  section,  the  directors  arn  to  snlKwribe  a 
>l«;laration  pledging  themselves  to  secrecy.  By  tbu  27th  hcc- 
'■>'>».  H  reserved  surplus  fund  Is  to  be  estabti^ed.  By  the  20tb, 
t  ^bK;k-ledger  is  appointed  to  be  kept,  in  which  the  names  of 
I'l  tbt!  partners,  whether  original  or  a8eumed,are  to  be  entered ; 
>u>l  the  persons  so  uutured  are  to  be  proporUonoUy  liable  in 

"  A  (,1'Deral  annual  mecUni;  is  to  l>u  held  on  the  first  Thurs- 
luyafAi^uat  annually;  aud  by  the  8&tb  section  it  is  provided, 
:nftt  'at  every  annual  general  meeUug,  tbe  ordinary  direcfaim 
'v  the  titM  being  ihallexbibll  a  itatemeot  or  abstract  of  tbe 
»cu«dia«  yeoriy  bolauoe-abevt,  and  sucb  farther  statement  or 
■^t  uf  the  auirs  of  the  company  an  they  may  deem  it  ez- 
't^ieiit  or  proper  for  the  interests  of  the  company  to  be  made 
MtiiUc,  and  shall  then  dechire  the  annual  dividend  of  profits ; 
umI  every  saoh  atateraeutor  abvtract  and  report  shall  ho  bind- 
'Vaufteafuibidve  on  all  the  partners  and  (beir  foresaids,  un- 
lome  error  thall  be  discovered  therein  before,  the  next 
'•iWqnent  statement  or  abstract  shall  have  been  produced  -, 
tN<i  iu  that  case  such  error  shall  be  rectitied.  and  this  always 
"Hhuot  piejudioe  to  the  provisions  hereinafter  contained,  as 

tw  a^Btotment  and  powers  of  auditors.' 

"By      40th  seetioQ  tlte shtti-es  art:  declared  transferable; 
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and  it  is  provided,  that  a  partner  who  liaa  dii>poaed  of  his 
shares  in  terms  of  the  regulations, '  shall  be  entitled  to  relief 
of  and  from  the  whole  debts  owing  by  the  company,  and  ol 
all  obUgHtluns  granted  for  the  same,  and,  in  general,  of  every 
prestation  incumbent  on  tbe  company;  and  the  other  port- 
oen*,  including  the  party  or  parties  who  sliall  have  acquired 
such  share  or  shares,  shall  be  bound,  as  they  hereby  bind  and 
oblige  themselves,  and  theirs  aforesaid,  respectively,  to  relieve 
him,  his  heirs  and  successors,  of  the  same  ;  but  he  or  they 
shall  not  be  entitled  to  claim  any  other  relief  than  that  con- 
tained in  this  obligation  :  And  tbe  party  or  parties  acquiring 
such  share  or  shares  shall,  in  regard  to  the  whole  debts  ana 
obligations  contracted  by  the  company,  whether  prior  or  poa- 
terlor  to  the  period  of  such  party  or  parties  becoming  partner 
or  partners,  take  and  assume  the  preciM  place  and  liability  of 
his  or  their  author,  ancestor,  or  cedent,  and  become  sulijaet  to 
all  the  obiigatiinis  incumbent  ou  him.' 

"  The  42d  and  46th  sections  oontafn  farther  provisloos  re- 
gulating these  transferx.  By  the  48tb,  which  provides  fbr  the 
keeping  uf  correct  books,  it  is  declared,  that  these  books  '  shall 
be  balanced  as  up«>n  the  30th  day  of  June  1846,  and  as  upon 
the  80th  day  of  June  In  each  succeeding  year.  A  statement 
or  abairact  of  the  company's  afiairs,  as  upon  the  date  of  each 
yearly  balance,  shall  be  made  out,  and  regulaily  examined, 
docqneted  aud  subscribed,  by  at  taaat  (wo  of  the  ordinary 
directors,  and  sbtUl  be  laid  before  the  partners  at  the  annual 
general  meeting'  to  be  held  on  ttie  first  Thursday  of  August 
thereafter,  for  thu  satis^tion  of  all  concerned :  And  it  is 
hereby  provided  and  declared,  that  the  partners,  other  than 
the  said  ordinary  directors,  shall  not,  on  any  account  or  pre- 
tence, have  right  to  see  or  examine  tbe  books,  accounts  and 
documents  of  the  company,  hat  shall  be  bound  to  rest  satiBOed 
with  the  yearly  statements  or  abstracts  above  provided  for.' 
There  ia  a  power,  however,  for  a  majority  of  the  partners  to 
appoint  auditors,  who  are  to  iavustigate  iuto  the  state  of  the 
afl^irs,  and  who  are  also  to  be  pledged  to  secrecy. 

"  Keeping  these  regulations  in  view,  it  is  now  necessary  to 
attend  to  tlie  dOth  section,  which  providea,  that  *  it  stmU  be 
competent  to,  and  in  the  power  of  any  uf  tbe  partners  of  tbe 
company,  liolding  not  lera  than  three-fourth  parts  of  the  capt* 
tal  stuck  of  the  company,  exolu^ve  of  stock  held  by  the  direc- 
tors for  the  company's  behoof,  at  any  general  meeting  to  be 
held  in  terms  of  this  contract,  by  a  written  agreement  sub- 
scribed by  them,  or  their  mandat<  ries  duly  authorized  in 
writing,  tu  dissolve  tue  said  company  as  upon  a  date  to  be 
specitiud  in  such  written  agreement;  and  upon  sach  written 
agreement  being  duly  sub^-ribed  by  partners  holding  stock 
to  tlie  said  extent,  penionally,  or  by  mandatories  authorised 
OS  aforesaid,  the  said  company  sliall  be  disadved  aa  upon  the 
date  to  be  muntioned  iu  the  said  agreement,  and  the  nffalrs  of 
the  coinpauy  shall  be  wound  up  iind  brouglit  to  a  close  :  But 
it  is  hereby  expressly  piovidvd  nnd  declared,  that  if  it  tAoU  of 
oAjr  (IMC  As  /omdt  en  6afaM«j;  tin  cotwaay's  book$,  Uiat  Iohmis 
have  been  sustdned  equal  to  tbe  whole  of  tbe  reserved  lur* 
plus  fund,  and  also  to  oue-fourth  imrt  of  tbe  advanced  capital 
atocK  of  the  company,  exciiuive  of  stock  held  by  the  directom 
fur  the  company's  behoof^  such  loss  shall,  ipio  facto,  aud  without 
the  necessity  of  any  farther  procedure,  dutoUia  and  put  an  end 
to  he  tvmpoHp  ;  and  in  other  of  the  taideeent*,  the  didsolutlon 
shall  be  forthwith  notilled  by  the  said  ordinary  directors,  by 
advertisement  and  circular  letters,  in  like  manner  as  is  pro* 
vidud  with  regard  to  special  general  meetings  of  tbe  com|HUiy, 
an  well  as  In  the  London  and  Ediubnrgh  GhiietteH,  which  ad- 
vertidements  in  the  gaaettes  and  newspapers  shall  be  con- 
tinued once  a  week  for  at  least  one  caluudar  month  micceeding 
the  dissolution ;  aud  within  thirty  dagt  at  J'arlheet  Oifter  $uch  ttit- 
eoitUion,  tbe  oompany  shall  discontinue  all  operations  and  or- 
dinary buidness  not  necessary  fur  winding  up  the  company's 
affairs  :  And  it  is  hereby  provided  and  declared,  that  the  said 
company  shall  continue,  notwithstanding  the  deatb,  bank- 
mptoy,  incapacity,or  retirement  of  any  of  the  partners,  and  shall 
nut  be  disaulved  otherwise  than  iu  wanner  above  written.' 

"  Thuie  oie  twu  events  in  which  the  dissolution  of  the  com- 
pany is  here  provided  for.  The  Hmt  of  these  Is  an  agreement 
aubacribed  by  three-fourths  of  the  partners.  This  of  conne 
must  mean,  an  agrecmeiK  not  only  executed,  but  Immediately 
acted  on.  It  never  could  be  an  agreement  which  was  to  re- 
main latent,  because  the  dlseolutiou  aa  the^eBy  arrangutf  is 
iiomediiitely  to  be  publicly  notified,  and  the  operations  of  the 
conipauy  ore  to  come  to  uu  end  within  thirty  davs  at  fiirtlicbt 
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after  RKh'^lnolotioii.  Bat  tbe  aeoond  meda  of  dtaaolation  U 
to  be  foKownd  up  in  the  MUse  manner,  and  that  la  to  take 
place '  H  ttail  at  any  time  befommi,  on  balancing  tbe  com- 
pain*!  bookg^  that  lOMes  bave  been  nwtalnad  equal  to  tiie 
«b(H«  or  tbe  rwcrrcd  mrpliMfand,  and  alio  to<HW-R»irtbpaH 
of  the  adnuoed  capital  stock  of  tbe  ootnpanj.'  Tbe  juain 
meanfog  of  MiiB  itr-Apart  from  tbe  contemplation  of  any 
fmnd,— that  If  ibis  deficit  shall  be  found  on  the  annual  ba- 
lancing of  tbe  company's  books  ae  Md  before  the  meeting, 
then  tbe  diaetddtion  shall  be  iptofatio  held  to  have  taken  place, 
and  immediate  advenleemeDt  iball  be  ordered. 

**  Tbe  Lord  Ordinary  by  no  means  intends  to  eximm  as 
opinion,  that  where  there  has  been  a  ftmndnlent  oonooctioo  of 
balance-ebeetB,  and  tbe  deficit  has  been  daly  concealed,  tiiere 
shaH  be  no  remedy  to  tbe  sbarebdders  as  against  tbe  directors, 
■and  that  the  <  oncem  most  go  on,  not  withstanding  the  aotoal 
deficit,  ontil  tbe  directors  are  pleased  to  report  the  troth.  On 
-Mm  omtraiy,  be  held,  in  tb«  can  of  Oolllns  o.  Kortta  Britiah 
Bank,  18th  Dec  IBfiO,  18  Dnnlop,  p.  849,-*b«re  a  partiMtr 
offered  to  prore  that  tbe  deficit  had  occurred,  and  eongbt  to 
bare  the  concern  brongbt  to  a  close, — thut  there  waa  notbiag 
in  the  oontraot  to  ezclnde  bim  from  tbie  remedy,  altbongh 
the  balanoe-Bheet  f^ndnlentl;  ooaoealed  the  defiolt.  But  if 
the  partners  are  deceived  at  the  time,  and  do  step  ia  taken  to 
stop  the  aetmrt  carrying  on  of  the  barinesB,  it  by  no  means 
•sems  to  follow  ttiat,  at  any  time,  tbe  borineas  having  gone  on 
tat  years,  a  partner  vho  accidental^  diMorers  that  a  aeHdt  has 
occmred  either  by  mistake  or  ftand,  is  ratitled  to  have  tbe 
-concern  declared  dissolved  as  at  a  pattionlnr  date,  and,  al- 
thoogh  he  may  have  stood  as  a  partner  on  the  hooka  for  yuara, 
drawn  divideoda,  and  paid  calla,  be  ia  entitled,  on  ao  assumed 
^mt  ^Oo  dtiBolntlon,  to  got  qiiit  of  Ms  own  responriUttties, 
and  throw  them  oo  a  partner  who  bad  retired. 

"  Tbe  facte  under  which  the  present  action  of  redoction  and 
declarator  has  been  iostitoted  are  these.  Kerr's  Trustees  wevs 
the  holders  of  certain  ahares  in  the  company.  Neither  they 
nor  their  aathom  arc  charfed  with  any  f^ud  or  concealment. 
Tbey  were  not  directors  of  tbe  concern,  nor  In  any  way  con- 
nected vrlUi  tbe  baluice-sfaeeta.  The  anonal  reports  of  tbe 
dlrecton  diacloaed  nothing  fW>m  which  the  alleged  defldt 
could  be  discovered.  If  there  was  fraud  or  deception  In  the 
annual  reporti>  uf  1847, 1848,  luid  1849,  it  waa  a  fraud  and  do- 
ception  not  pnu-tlsed  by  them,  but  on  tbem.  However  inac 
curate  these  reports  may  have  been,  tbey  did  not  bold  out  a 
very  flattering  representation  of  tbe  concern.  Bat  in  no  view 
ia  it  said  that  the  defenders  had  any  penonal  oonneotion  with 
-tbe  reports.  To  whatever  the  pursuer  trusted,  he  could  hardly 
think  the  company  was  very  flonrishing,  for  he  knew  that  £5 
bad  been  paid  upon  each  share,  and  yet  he  purchased  tbem 
at  the  rate  of  £2  : 7  :  6,  being  len  tban  one-half  of  the  sum 
actually  mid  up.  It  ia  admitted  that  tbe  sale,  which  took 
place  in  Kon-rober  1840,  was  carried  through  in  tbe  public 
market.  The  stock  was  thus  traded  on  aa  an  existing  cton- 
roodlty,  and  the  company  held  ont  to  tbe  poblle  as  ao  existing 
company ;  and  It  was  in  point  of  fact  carrying  on  bndness, 
whether  liable  to  be  dissolved  or  not,  In  oonseqnenco  of  an 
actual  deficit  not  yet  discovered.  The  transfer  was  accom- 
plished through  thb  mutual  broken  of  tbe  partlen,  co  that 
there  could  have  been  no  personal  deception  or  misrepresen- 
tation. Tbe  concern  was  a  going  on  concern.  There  had 
been  no  asoertMouient  of, the  deficit  necessary  to  diaaolutfon. 
Kerr's  Tmsteee,  the  sellers,  bad  as  little  suspicion  of  this  as 
tbe  buyer,  or  as  tbe  brokers  engaged  by  either  party. 

"  The  pursuer  says  that  he  bonght  for  the  purpOMe  of  tnvef^t- 
ment  He  ought,  on  this  acconnt,  to  have  looked  tbe  more 
carefully  into  the  terms  of  the  contraot  of  th«  cotupaoy.  of 
which  he  became  a  Bhareholder.  By  the  transfer,  which  is  a 
mntoaJ  deed,  tbe  trustees  made  over  their  stock  to  tbe  pur- 
suer; and,  (m  ttia  otlier  hand,  the  deed  bean— 'X  the  said 
James  Allan  do  hereby  take  and  acoept  the  aidd  capital  stock, 
and  hereby  become  partner  of  company,  and  bind  and 
oblige  myself,  aa  aucb,  to  implement,  perform  and  falfil,  tbe 
whole  obllgationB,  conditions,  rales  and  regulations,  con- 
tained in  (he  contract  of  copartnership  of  tbe  stdd  company, 
dated  the  2d  day  of  June  1846  years,  and  subsequent  dates, 
and  assign,  convey  attd  make  over  tiie  fixaeaid  one  hundred 
shares,  and  profits  thereon,  to  the  company,  wid  the  ordinary 
directors  thereof  for  the  time  being,  in  real  and  preferable 
security,  for  the  purposes,  to  tbe  cflects,  and  with  the  powers 
specified  In  article  49tb  of  said  cmitrart ;  and  tbe  whole  of 


the  artlcke  of  the  said  coptract  are  held  m  repeated  kmiiA 
tamt,  mon  particulariy  to  tbe  effeet  ef  anrhniiaiag  wan 
diligence tberwn.'  ItisadnittedtbattbiadaedwBsMiMT^ 
to  «to  eompM^.  and  the  pursuer's  name  eBteted  is  tht '  ItatL 
Ledgar.'  Under  the  oontnct,  Um  Kabilitioa  osusetsd  wi 
these  sbases  ImmediaAely  attached  to  Urn.  Tba  hsisaaiAwi 
of  August  1840  was  bindiiiffand  OMidaaiva  i4aiastbiB,itlkt 
same  extent  as  ft  was  against  tlie  other  paTtoeiv,Bad  kwi 
hound  in  the  relief  stipulated  by  thedeiholaaaa.  Hei^toiki 
sahetititioaoftbo  ptnmer'B  name  for  tba*  of  Sen's  fn*a 
did tha oompaDy obflrin  uyadwaatag*.  Vhi^aswdliBb 
have  been aUalMiK. said  stUl  ansolv«Bt;  aad  whrthtrls 
purchase  of  the  sto^  at  the  market  ptioa  of  tba  day  tuns  «u 
good  or  a  bad  specniation,  iaimmaieiial^o  the  caopaay.  k 
thlB  respect,  the  case  of  the  Forth  Marina  IiiwiaaOoapsf 
V.  Bome^  16tb  Feb.  1848, 10  Dunlop,  M9.  Afitned  i6tk 
184S,  Scot.  Jnr.  vol.  xxl.  p.  540,  was  mr  more  favoursUe  Id 
party  seeking  to  be  relieved  of  the  stock*  because  the  easiiuj 
here  got  the  advantage  of  a  solvent  Instead  <tf  an  inadVntiK 
ner.  BntafterhavingacqairedhIa8harec,atulbaiBpr4iebnd 
in  tbe  tKMks  as  tbe  owner  of  them,  the  pursuer  remredsdnv 
deod  on  these  shares  In  Febroarj  1850.  A  call  of  £5prTibK 
was  made  inllarch  1860,  and,  in  April  1860,  newdirectoibP' 
ing  been  appointed,  it  was  reported  on  the  2ad  of  JlaylSS^Ik 
the  deficit  contemplated  by  the  60tb  daoM  of  the  cnataai 
had  oociirxed,  the  eomieni  was  declared  di8soJred,andnti«aB 
directed  to  be  taken  for  winding  It  up.  The  pnrsuet  t^ism 
ledges,  that  thereafter,  in  June  1860,  he  paid  XlOO  to  sccos 
of  the  call  made  in  March.  It  was  not  until  the  ISik  t 
March  1851  th»t  tbe  pursuer  brought  tbe  present  pncbe&i^ 

"  On  the  ctmstmctioo  of  tbe  &Oth  section  as  appUctUtk 
the  preBi-nt  case,  and  on  the  assumption  that  it  nownik 
ascertained,  that  on  tiie  2d  of  Ai^ust  1849.  the  contempJ* 
deficit  had  actually  occurred,  the  Lord  Ordinary  can  aecK^ 
log,  apart  from  the  allegations  of  fraud,  which  can  eslilkb 
punuer  to  have  the  defenders  reinstated  In  his  place  iBitte 
date.   This  would  lead  to  very  extraordinary  Tesulls  hrv  i 
of  such  a  description  as  tho  presort.  In  trutti,  it  would  ^ 
the  shares  of  m  andi  oooeeiBS  MiUBSfy  OM*  of  Urn 
SnpTCse  thediarethadritMilaittlnaahnetfaa<fl:7:ft^ 
by  the  porauer,  would  the  defendera  he  eatltied  to  ksat 
pudiated  tbe  sale  F   This  would  be  an  extraocdioai; 
yet  tbey  were  aa  ignorant  of  the  deficit  as  the  puaaH;* 
thus,  although  noutng  at  tiie  time  waa  doB«  to  pntais  | 
aetnal  diaaotetiMi,  the  whole  podtion  of  parties,  astiiKi : 
iesa  fiik,  in  a  zaally  axistiag  and  Acting  oonosni,  vosUk  i 
changed..  Snob  change  Is  sud  to  be  1»roagbtabontb7u» 
cidental  subsequent  d&oovery  <^  tbe  prodse  balaooe,  and  vis 
tbia  became  known,  tbe  concern,  which  actually  npaHaal 
alive,  is  aaid  to  have  had  no  actual  real  exiataaoe.  Tkmtm 
far  too  much  refinement  in  this  view  iar  tbtt  actoal  srdw^ 
traosactiooa  of  tbe  stock  exdumge. 

*'Bctitiss^d  there  waa  tend  on  the  part  of  the  #Rcta 
and  that  the  company  cannot  takeadvaatefaaf  BMklMi 
Here  there  is  no  advantage  to  ,the«ompan|r.   Boiava  ift  i 
should  have  been  more  dvirable  Cor  thom  to  haw  coetinri  I 
Kerr's  Trustees  on  the  stock-ledger  than  the  puaner,  tfeer  »* 
not  entitled  to  do  so.  the  tnnnler  having  l>eea  IcmI^  ^ 
There  was  no  frand  by  Kerr's  Tmstees ;  and  aHmife 
directora  had  kept  this  concern  afloat  by  flonririuBg 
sentatioos,  bow  could  this  invalidate  tbe  traaaaetioa  bttvit 
parties  eqnally  innocent  T   1'here  ia  oo  allegation  of  ceniei? 
between  the  directors  and  Kerr's  lYustees.   On  theenali*; 
the  trustees  were  the  dupes  of  these  directors ;  aadas 
Brougham  observes  in  the  case  of  Burnee — *  It  ia  oetMSI* 
for  a  man  to  eay — If  you  liad  not  given  aaeh  ao  appaaHW' 
tbe  fleoriBhing  state  of  ttBafrfr— u  yon  luwl  Dot»  iVf*^ 
dividends  out  of  capital,  and      making  tha  p«Ub 
that  yow  wove  paying  then  out  of  profits,  give*  tUafiB^ 
ing  appearanoe  to  the  cootom  1^.  year  asrn  aata  na<  da*; 
should  never  liavelmughtnysfaares.  That,Ia^l»ast«^ 
Yoo  most  ehew  that  there  has  been  soaae  Bparifc)ftM»iJpM^ 
duct  which  gave  rise  to  the  paitioalac  aootnatilbi*^* 
It  ia  not  a  generad  averment  otdoU.   It  moat  h^4^/Ktttf^^ 
amtneui.   That  is  the  language  of  the  atail  lawjaWj** 
nations  have  l^dlowad,  and  Um  genufal  ptiaoifilaAMH' 
all  matten  of  peraonal  contract,  i^t^  law  «f  Ml JfaMpif* 
moment'  On  thaaajroi 
that  no  relevant  canWiK 
Trustees. 


IN  THE  OOUBT 


"The  «tb«r  dt^ndera  are  the  legletend  officer  and  com- 
■ittM  ^qwintod  to  wind  np  the  affdn  of  the  company. 
I%qr  tan  oot  eimply  been  called  for  their  intereet,  but  varioiu 
oMKhtaianB  are  directed  agolnrt  them.  As  these  conolosions 
m  mted,  however,  on  the  same  tMdia,  it  is  anneceewry  to 
■f  mote  than  thit  the  allegations  are,  if  possible,  still  less 
irimnt  against  tbem  than  against  Kerr's  Tiustece.  It  is  a 
nmarkaUe  fealora  of  the  prearnt  case,  that  the  only  alleged 
■wufdbgt  an  tlM  diieotoi^  who  U  Is  lald  repented  the  false 
Muees,  asd  did  otbw  acts  of  a  frandaleiit  cbanwter,  and  yet 
Hum  <UeBcton  are  not  called  to  answer  fot  tiuAt  wrong.  On 
theoantrar^,  the  preeent  attempt  is  to  fitateo  Eemote  conae- 
qoanoes,  said  to  have  arlaen  from  this  wrong,  on  other  parties, 
vho  an  no  mora  to  blame  in  baring  sold  kbess  ifaarei,  than 
tiiB  pmner  vac  in  purchasing  them." 

The  jrannier  reclaimed. 

Neavea  and  Mumj  for  reclaimer,  cited  Collina  v.  North 
British  Bank,  Dec.  18,  1850;  Stainbftnk  v.  Feralej,  9 
Eimn^  Bep.  p.  556,  Feb.  13, 1839;  fiotnes  v.  Forth 
Mmae  Insonuice  Co..  referred  to  in  the  Lord  Ordinary's 
note;  and  Brev  e.  Dick,  May  3 1 , 1850.  This  case,  how- 
ever, tusei  a  point  wluoh  has  not  been  decided  as  it  here 
wises.  The  oases  referred  to  are  in  a  great  degree  laid 
on  ftiod  as  mixed  up  with  the  whole  transaction.  There 
is  DO  tllegatioD  of  personid  fraud  against  the  defenders, 
fist  the  porsoer's  plea  is,  tliat  from  the  way  the  traosac- 
tioD  took  place,  the  whole  parties  are  compromised  by 
tbe  fraud,  and  the  sale  is  null.   Look  at  the  first  de- 
clxntory  ooncfusioD.   It  condsts  of  two  parts — (1.)  that 
ID  ^ngost  184:9,  prior  to  the  transfer,  the  company  was 
^iml'md  under  the  opei«iion  of  aclause  in  the  contract; 
(2.)  tUt  being  so,  there  etm  be  no  validity  in  the  transfer. 
^  Urd  Ordinary  negatiTea  both  of  these  oonolndons. 
Xhs  pamer  aaye  there  was  an  ip»  fado  diasolntioo  of 
^  oopartnery  anterior  to  the  purchase.   If,  after  the 
^  fado  dissolution  of  a  joint-stock  company,  a  party 
rDs  shares  of  its  stock  as  subsisting,  when  It  was  not  in 
nality  so,  that  is  a  oontraet  which  may  be  set  aude,  bc- 
UBse  what  is  sold  does  not  truly  exist.    By  ,§  60  of  the 
eontract,  the  company  may  be  dissolved  dther  by  consent, 
or  by  the  discovery  tliat  a  certain  portion  of  the  capital 
is  gone.    A  balance  of  the  books  is  to  be  taken  yearly, 
Thich  is  to  be  exhibited  at  the  meeting  in  August. 
Now  it  is  not  alleged  that  the  occurrence  of  anything 
which  brings  about  a  ^ssolution  is  enough.   Bat  if  it 
be  a  matter  latovn  to  the  direetors,  that  alters  the  ease. 
In  April  1860,  befbre  another  balanoe  was  declared, 
there  was  a  Iralanoe  which  upset  that  of  August  1849. 
The  sale  must  be  set  aside  if  the  thing  sold  is  not  the 
^ang  profeaaod  to  be  sold.   A  party  may  assign  his 
interest  in,  bat  he  cannot  transfer  by  sale  the  shares 
of,  a  dissolved  company. 

■Oean  of  FaciMy  and  Jfacftensw,  for  defenders,  were 
not  called  on. 

Uri  iVevfdlmt.— I  think  tfiat  this  interldcntor  Is  tubetsmially 
r%bt  is  holding  the  pursuer^  allegatioes  iosofBcient  to  support 
AecfHKliuionB  of  bis  action.  The  allegation  is,  that  the  direc- 
tm  acted  fkmsdulently  in  making  it  appear  that  they  had  ob- 
t^ned'a  eensMenible  gala,  when,  in  point  of  hot,  tbey  bad  suf- 
lered  a  lew  suacEent  to  dimriTe  the  company,  In  terms  of  §  &0 
of  the  WMrtract  of  eopartnery.  It  is  no  doubt  said  that  the 
'lireetm' knew  this;  butit  is  nottidd  thatKerr'sTrusteesknew 
h.  Nw,  the  transaotlon  is  not  with  the  direclore,  but  with 
Km^A'ti^resentctiTea.  Bnt  it  is  argued,  that  the  fraud  of 
tlie  ififeOMm  vitiates  the  traosactien.  It  is  furtlier  muataioed, 
(hMtfurtoooldnotbe  any  sale,  beoanse,  under  the  cneration 
''f  fSl^tba  ccnpany  had  ceased  to  exist  I  think  it  clear  that 
the  ftrrt  of  these  gronsda,  if  it  stood  slune^  would  not  bare  been 
'I  KooA^lhNHlAd  tat  setting  aside  a  sale  by  Kerr's  representatives. 
Indeed  the  alleged  ftaud  \rj  the  directors  vanld  hare  been  a 
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gronnd  equally  aTaiiable  for  the  defooee  as  for  the  action.  The 
defenders  were  In  a  position  to  say  that  th«y  wm  not  dec^v- 
ing,  but  that  tbey  were  tbemselvee  deceired.  In  this  matter  of 
the  sale  of  these  sbaree,  they  were  acting  for  themselves ;  tbciy 
were  dealing  with  an  interest  of  their  own.  The  other  ground 
taken  was,  that  the  company  being  dissolved  {pao  fatiOf  was 
not  one  of  which  the  sham  could  l^ally  be  sold.  This  com- 
pany, whether  it  was  ipto/tuio  dissolred  or  not,  was  to  aU  ap- 
pearance a  living  company.  But  it  is  going  too  far  to  hold, 
that  because  d«  /aeto,  whether  the  fact  was  known  or  not  known, 
the  position  of  the  company's  affairs  was  such  at  to  bring  it 
under  (he  operation  of  §  60,  therefore  any  such  transaction  is 
a  nullity,  suppose,  in  the  report  of  the  company's  a^Eiurs  pre- 
sented to  the  directors  in  June  1850,  there  had  been  a  derivat 
error,  and  tiiat  thia  is  not  discovered  till  June  following,  would 
any  paiaon  boyiog  ahaies  in  the  interval  be  enUUed  to  bring  a 
declarator  to  set  aside  rach  a  purcbata,  on  the  ground  that, 
daring  that  interval,  the  affairs  of  the  company  were  iu  that 
position  to  whieh  the  operation  of  §  60  applied  f 

But  i  S6  does  not  stop  at  one  year.  Suppose,  two'or  three 
years  before  the  sale,  it  is  diaooveted,aft»  the  sale,  that  that  posi- 
tion of  affairs  bad  occurred  which  brings  §  60  into  operation,  is 
a  party  entitled  to  set  a^a  a  Uansaction  of  sale?  Itlunknot; 
and  that  the  presoit  action  cannot  therefore  be  sustained.  The 
tiltgei  ftand  waa  not  for  behoof  of  the  eompany,  so  that  the 
calling  of  the  aconal  representativeB  of  the  oompany  does  nut 
mend  the  matter. 

The  English  cases  are  cases  where  the  directors  sued  are 
brought  personally  into  contact  with  the  transaction  alleged  to 
be  firandulenl'. 

.  I  am  therefore  tar  adhering. 

Lord  FuUtrton. — ^I  am  of  the  same  opinion,  and  that  upon  the 
two  grounds  stated  by  your  Lordstiip.  It  is  said  that  a  nullity 
of  the  company  took  place  from  the  state  of  its  affairs  at  a  par^ 
ticolar  date.  It  is  thence  inferred  that  the  transaction  is  alto- 
gether null.  There  is  a  cansiderable  puzzle  in  that ;  but  when 
you  look  at  the  other  sections  of  the  contract,  it  is  impossible 
to  give  §  50  ttie  effect  of  setting  aside  a  bona  fid«  transaction. 
Every  partner  is  entitled  to  sell  shares  till  it  be  notified  to  him 
that  the  company  is  dissolved ;  and,  on  the  other  band,  the 
buyer  must  look  about  him,  and  see  that  no  obstacle  is  inter- 
posed to  the  completion  of  bis  ri^t  But  it  would  be  going 
very  far  to  hold,  that  at  any  time  a  bona  fide  transaction  is  liable 
to  be  set  aside  on  the  discovery,  that  at  some  time  prior  to  its 
date,  the  affairs  of  the  company  had  got  into  such  a  position, 
that  §  50  applied.   On  that  ground,  the  case  cannot  be  put. 

We  muBt  therefore  come  back  to  the  more  ordinary  and  vul- 
gar ground  which  has  been  taken  by  the  Iiord  Ordinary — tlie 
ground  of  frand.  Now,  no  doubt,  there  are  plenty  allegatiooB 
of  fraud ;  but,  unfortunately,  these  all^ations  are  against  the 
wrong  party.  Not  <me  of  the  directurs  alleged  to  be  concerned  In 
tlie  fraud  is  now  a  director,  nor  a  party  to  the  action.  This  is 
an  action  against  certain  parties  on  the  ground  of  a  fraud  in 
which  they  are  not  alleged  to  have  participated,  and  of  which 
they  are  not  alleged  to  have  been  cognizant.  Is  it  possible,  on 
that  ground,  to  maintain  an  action  against  the  company  on  the 
.ground  ^  fVaud  r  The  fraud  Is  not  committed  by  the  cnmpany, 
nor  for  its  behoof.  Tbey  had  no  conceivable  interest  to  have 
Allan  as  a  stiarehcJder  in  room  of  Kerr.  As  against  the  com- 
pany, therefore,  there  Is  no  ground  of  action  at  all. 

The  private  party  stands  quite  clear  of  any  imputation  of 
fraud.  Uow,  tlien,  can  an  action  proceeding  on  the  ground  of 
fraud  be  sustained  against  parties  not  connected  with  the  fraud  ? 
I  agree  with  the  Iiord  Ordinary. 

Lord  Ivory.— 1  am  of  tlie  same  opinion.  There  is  no  retro- 
spective bearing  or  intention  in  §  50. 

This  is  clearly  distinguishable  ftnm  the  other  cases.  The 
directors  are  not  called  or  implicated  in  any  way. 

Lord  ^ofio-ison,— I  retain  ray  former  i^itmon. 

Adhere. 

iMd  Qrdmarjf,  Itobertson.  —  i<e(.  Keavee,  Mure;  Tait  & 
Criohton,  Astmt.~-^k.  Dean  ef  Faculty  (Inglis),  Mac- 

Imnzie ;  W.  A.  6.  ft  B.  BUii,  W.S.  Ase»l».-~For  tht  Company, 
Ueetiv ;  Ah«.  Hamilton.  W.S.  L.  C^rft.— <V.H.) 
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7th  JuM  1853. 


SxcoxD  Dmsioif . 

Jmuu  Mn>ouALL,  Pwmer,  v.  GspBaB  GuTHBisi  Wil- 
UAH  FoBBEB  Inqhax,  ud  J  AXES  SmTH,  DtfencUrt. 

Slmider — Inne— Jury  Came — I.  Held  adionabUtvpulUnh  in  a 
newtpaptr  a  ^atement  which  mii/ht  be  underttvod  as  mtaning 
that  a  magiairute  (the  puriuer)  waiotte  of  a  mob  nlleeteit/or 
md  engaged  im  /ulfilling  on  uniaw/mt  purpott  i  and  that  tht 

'  pvrner  wa»  entitled  to  go  to  a  jury  on  the  queition  as  to  the 
meaning  and  import  which  wan,  in  point  of,  fact,  io  be  attached 
to  the  ttatement.  S,  Terms  of  an  iitue  which  were  adopted  to 
try  such  a  question. 

This  vas  an  action  of  damages  for  a  libel  alleged  to 
have  been  published  in  the  Gallowaj  Advertiser  and 
Wigtonshire  Free  Press,  on  10th  June  1852. 

At  that  time  the  porauer  was  jomor  ma^trato  of 
(ho  borgh  of  Stranraer,  and  the  defenders  were  the  pro- 
prietor, editor,  and  printer  of  the  newspaper  in  question. 

The  article  which  was  the  subject  of  this  action  was 
in  the  followbg  terms: — 

"  It  is  Bomawbat  unfortutiate  for  Hr.  Ciiird  that  he  bappened 
to  be  In  tstranraer  at  this  timo,  as  the  constitueDcjr  mnsl 
tlitrreby  be  forced  to  the  condusioo,  that  b«  bag  bwn  givioK 
cuuntcoance  to  a  new  kind  of  low  tactics,  which  are  not  ad- 
inii4ble  into  the  bigber  sphere  into  which  oar  amblUoos 
townsman  seeks  to  mice  himself.  We  refer  to  the  attempt 
now  maklnK  to  set  law  and  the  rights  of  property  at  defliince ; 
or.  rather,  to  take  a  pettifogging  advantage  of  the  law'j  delay, 
in  order  to  retajo  certidn  voters  in  poMe«eioa  of  premises  from 
wliicb  they  ought  to  have  removed  at  last  Whitsunday  term — 
•ome  of  whom,  baviog  taken  t^eir  houses  for  a  term  of  years, 
had  entreated  their  landlords  to  relieve  them  from  tbe  occu- 
fianoy  at  the  last  term.  Some,  too.  It  is  aetoally  satdL  are  thus 
rtiaistiofc  law  and  order  who  are  paid  to  be  the  law's  protec- 
tors. We  undenttaad,  also,  that  a  poor  widow  was  inveigled 
by  a  platulble  partisan  or  agent  of  Mr.  Calrd,  to  allow  one  of 
the  remeving  voters  to  remain  for  two  months  in  tiie  Iwtue 
which  she  had  taken— In  order  thereby  to  preserve  bis  vote — 
on  tbe  express  promise  and  nnderstandlng  that  she  ^onld 
hold  poweisien  of  ttw  premises  previoosly  oeenpfed  by  her. 
Alas,  however,  for  the  ehortrightedoess  of  mortabi,  it  soon 
«fter  Spanked  oat,  that  if  the  poor  widow  should  remain 
where  she  then  wm,  another  of  Mr.  Caird's  pledged  men 
wonld  be  disqualified.  Her  previous  occupation  of  part  of  the 
premises  on  which  the  voter  refierrad  to  is  enrollud,  has 
ulready  operated  as  a  ditqualification ;  and  no  means  now 
used  can  give  him  an  effective  vote,  altbongli,  by  her  removal, 
he  might  attempt  to  imprint  bis  name  on  the  Sberifl^  poll 
liook  tot  wliat  it  is  worth,  wliich  is  nt'AiX  Tbe  obvious  neces< 
Hity  of  her  removal  having  somehow  dawned  on  the  awakened 
fHMiftee  of  Bome  of  Mr.  Caird's  supporters,  a  phin  was  contrived 
which,  it  was  believed,  wonld  overcome  all  difficoltiee.  In 
l>rief  space  the  widow's  premises  were  forced  open,  without 
warning  being  given  to  her,  snd,  in  defiance  of  all  law  and  jus- 
tice, her  furniture  and  clothing  were  bundled  out,  packed  into 
a  gaivet,  and  she  baa  been  deprived  of  all  access  thereto, 
although  tbe  gattet  in  which  tbey  are  stowed  away  is  part  of 
Iter  own  premiaefl.  Her  lodger,  who  was  to  have  gone  with  ber 
Co  her  new  bouse,  was  turned  to  the  streer,  and  riie  herself  not 
turned  out,  simply  because  she  was  in  bed  nnwell,  partly  from 
the  effects  of  her  mattreatmeDt  We  understand  that  a  com- 
pUint  has  been  made  to  tbe  Sheriff  with  ooocurrenee  of  the 
prnanrUor.SBeal,  In  reference  to  these  pRxeedings. 

"  Another-  more  smnslog  esse  of  the  same  Und.— A  voter 
'for  Mr.  Caird  having  been  daly  warned,  removed  on  tbe  term 
day,  but,  throuffh  the  kindness  of  his  Undlonl,  was  allowed  a 
day  or  two  to  effict  a  eompltte  clearance  of  his  house,  and  tn 
old  boat,  with  some  useless  sticks,  remained  on  the  premises. 
It  soon  ai^wared  that  be  had  also  been  advised  to  try  tbe  law's 
delays  in  the  bops  of  hoUii«  tbe  Uad  of  possevioa  wUeh  he 
had  till  after  tbe  decUon.  When  tbe  proprietor  foand  that  be 
oould  not  get  the  key,  and  that  tbe  boose  was  deserted,  be  put 
an  additional  lock  on  the  door  for  the  better  sccmity  of  his 
pru|>erty ;  but  this  was  veij  soon  torn  off,  it  is  asserted,  by  trne 
of  Mr.  Cidrd'B  committee,  who,  at  all  events,  was  present  when 
lie  lock  was  nmoved.   Another  atteo^  was  made  by  the  pro- 


prietor to  assume  poseessi  n  of  his  property,  by  tetHH  > 
smith  to  open  the  <foor  and  put  all  to  right*— the  kuxue  Usf 
deserted  by  all  but  some  bens,  wbidi  had  been  allowed  to  ktep 
sole  possession  of  the  premises.  The  leaders  of  Ur.Curt'i 
(tarty  immediately  took  alinn — bring  afhiid  no  dontt  tint  tfai 
hens  would  be  disturbed — and  collected  a  mob,  among  vbon 
was  the  junior  magistrate,  to  oppose  tbe  entrance  of  tlie  nutk, 
who  was  oUiged  to  sooad  a  retreat,  not  in  fear  or  alirai,  bnt 
almost  bursting  with  tav^hter ;  for  tbe  wmthy  smith  declsia, 
that  the  cackle  of  the  bens  within,  and  at  the  geese  vilhow, 
odiich]  to  the  noise  and  tumult,  rendered  the  ecene  Indicroaiig 
the  extreme^  Tbe  domain  of  the  hens  was  soccesifsily^ 
fended,  and  a  petition  has  been  sent  to  the  Sheriff  to  obtsfai 
for  the  landlord  lawfol  possession  of  bis  property,  and  io  4a 
meantime  the  reoosant  tenant  has  been  served  widi  sn  inltf 
diet  against  entering  tbe  premises." 

Parties  having  differed  as  to  the  iasoes,  the  cm 
came  before  the  Court  on'21st  May. 
Neaves  objected  to  the  letevancy  of  the  action. 

;W  yiMtire-aeri.— Isttnotseasefora  jory,  ifpencniil 
the  burgh  understood  the  passage  onfavonrably  to  ttie  pnnser! 

Deam  of  FaeuUif — ^If  this  be  a  questicu  fw  a  jmr. 
then  it  is  a  qoeation  of  eridence.  The  eridenee  pwrtcd 
at  is,  that  persons  in  the  borgh  onderstood  these  vudi 
in  a  particular  way.  Thej  maj  have  misunderstood  iii 
The  qoestioD  will  be,  what  meuung  oertun  parties  ti 
taohed  to  particular  words.  Yoor  Lordahipe  are  now  ii 
a  position  to  determine  the  meaning  of  these  words. 

Lord  Jmiea  Clerk. — Whether  the  uofavouraUe  imt 
is  the  fdir  result  of  tlte  words,  is  a  question  for  the  juij.  ■ 

Dean  ff  Faculty— In  England,  when  •  pnrfef  seebK 
fix  a  meaning  on  words  which  they  do  not  natnd 
bear,  he  must  set  out  the  circomBtaoccs  in  leqacki 
whidi  be  sete  forth  that  meuiiog. 

The  Oonrt  were  of  oimiioa  l&at  the  gUteineat 
tionable,  and  the  following  isBoe  wu  this  day  ■] 
of  to  try  the  qoestion: — 

••  Whether  the  latter  portion  of  the  ssM  artiote  or 
commencing  with  the  words,  *  Another  more  amwlng  <sw 
tbe  same  kind,'  to  tlie  end,  or  any  part  tliereof,  is  of  »■<  * 
oemiqg  tbe  fmrsner,  snd  f^sely  and  calnmnioiiely  rcptcw 
him  as  attempting  to  set  law  and  the  rights  of  pn^tertyat  i 
flancu ;  and,  although  a  magistrate  of  the  burgh,  at  M 
part  of  a  mob  collected  for  the  porpose  of  violating  the  la^.s 
illegally  opposing  and  obstracting  the  protection  of  prep>* 
and  tlie  exerdse  of  the  rights  of  proprietorship ;  or  Mseljr « 
ealomttioody  states  ag^nst  him  ebaqies  to  the  like  elfcel, 
the  loss,  liijaiy,  and  &mage  of  the  pvrsnerT  DsmsgM  b 
at  £IOO(L" 

Act.  Penney,  Maefhrlane  :  John  VCrafcen,  8.S.C. 
Alt.  Vonn  of  Fuuulry  Hnglis),  Heaven,  Toung ;  Dondu  <: « 
son.  C.S.  Ageiat.—C  Ctirh^VM.) 


7th  Juw  18S3. 

8aooND  Divuuui. 
James  MoaisoM  Pivkuirv  v.  The  Bar,  JohitTkimM 
and  Lord  CAMpfiftDoww  and  others  (MorisoB^  Tr* 

teos). 

CiHirtrunrion— Seltlemenr — Legacy—^  tnat-oMttmmlt  ^ 
prtHftJimg  ntimerotu  legaciei,  directed  that  the  t  asi As. 
mhniild  be  divided  among  the  Ugatee*  wkoaa  i^yB<t»e*** 
£100.  and  that  in  the  event  of  the  ettmU  \ 
for  vayment  of  all  the  legaeieef  every  legeqf 

'ehould  fuffer  a  proportiomal  mbatamant.    A  *  -  -. 

due  having  arisM— Held  that  it  was  iMM»9il»lit'^fft^ 
tee;  mhose  legaeiet  exceeded  £  1 00.  per  e«plt«.-4N<MW|r 
portion  to  the  amount  of  their  rnf^tbM  ^f"^'.  Lmagui^ 
The  late  Mrs.  Taobel  Bethune  Motwoj"  yHjjj^ 

scttlcmeol  -and  codicil,  by  whit^,  after  ~  ' 


mm 
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legaeiee,  varyiag  m  amount  from  stuns  much  below  j£l  00 
to  JE3000,  she  directed  that  the— 

"  residue,  if  any,  after  payment  of  all  the  legaciM  and  pro- 
viHioos  already  beqoeatbed,  or  Uiat  may  yet  be  beqoeatbed 
by  me,  should  be  paid  and  divided  butweeu  and  among  th« 
whole  legatees  whoM  l^cles  exceed  £100  iteiUiig,  namod 
Aud  i^)pomted  by  tiie  foresaid  trnst-dhpodtion  and  deed  of 
Kvttlcment,  or  this  codidi,  or  aa  may  be  made  and  appointed 
by  me  hereafter :  But  in  the  event  of  the  fiindt  left  by  me 
tteiog  found  insufficient  for  payment  of  all  the  foresaid  legacies 
tilready  left,  or  to  be  left  by  me,  in  full,  each  of  them  which 
exceeds  £100  sterling  shall  suffer  a  proportional  abatemeot; 
4lr.clariD^,  that  such  of  the  foresaid  legadex  aa  do  not  ezoe(Kl 
£100,  shall  not  be  entitled  to  any  share  of  the  residue,  but.  on 
Lhv  Other  hand,  shall  be  pidd  In  foil,  although  there  should  be 
«  deficiency  lot  answeiing  all  the  lepades." 

A  considerable  residue  having  remained  after  payment 
of  all  the  legacies,  the  qnestion  was  raised,  whether 
the  rendue  was  to  be  divided  among  the  legatees  whose 
legacies  exceeded  jSlOO^  equslljper  capita,  or  in  propor- 
tion to  the  amount  of  their  respective  legacies. 

?lie  Lord  Ordinary  held  the  residue  diriuble  per 
■capUOf  with  a  note  to  the  following  effect : — 

"  The  question  here  involved  tnms  entirely  upon  the  clause 
-of  Mra  Betfaune  Morison's  codicil,  dated  the  18tb  of  February 
1847,  by  which  she  disposed  of  the  reridue  of  her  estate. 

'*  There  can  be  no  doubt  that  the  writing  "hould  be  coo- 
sitrued  BO  as  to  give  effect  to  the  Intention  of  tbe  testatrix. 
But,  reading  tt  in  that  view,  tbe  Lord  Ordinary  seen  no  ground 
apnn  which  to  hold,  that  It  waa  her  intention  to  divide  tbe 
residue  of  ber  estate  among  the  parties  to  whom  she  destines 
it.  m  fnpotiion  to  th$  tmomU  of  thnr  facial  kfodo.  She  con- 
stitutes her  residuary  legatees  the  whole  legatees  whose 
Jf^acies  exceed  £100  sterling,  nnd  her  tmttees  are  directed  to 
pay  and  divide  such  reiddue  b^vetn  and  amag  them.  The 
ordinary  meaoing  of  these  wwrds  is  clear.  She  refins  to  Uie 
Iggadsa  thatOTOsad  JlOO^  —  daaigDatlv  those  legateM  who 
were  to  tatie  the  residue.  And  the  reason  was  plain  enongh, 
that  the  legacies  below  that  amonnt  were  either  given  as  mere 
expressions  of  regard,  or  to  persons,  snob  as  domestic  servants, 
who  toad  been  luffioiently  provided  for  by  their  special  legacit«. 
1  f  the  words  stood  alooe,  there  could  uve  been  no  question ; 
ttsd  the  lUTectioii  to  pay  between  and  Mnong  most  have  im- 
yUod  a  direction  to  pay  tqvmUy  between  and  among. 

**  Bat  the  legatees  wbo  reqnire  that  the  residue  shall  be 
<li  Tided  in  profwrtlon  to  the  K-gacies,  found  npon  the  clause 
regulating  abatemeot  in  the  event  of  detlalency.  wliich  ex- 
«-iupted  from  abatement  the  XeffjoeiiM  under  £100,  uu<l  pri>. 
vi*l«d  that  those  over  £100  sboahl  snier  M<^rtional  abate- 
luwat.  The  Lord  OrdlnHy  does  not  think  it  poedble.  upon 
nny  aonnd  oonstmotion,  strict  or  Ubaml,  to  import  into  a 
vlitase  for  distribution  of  excess,  a  priocipla  wbiub  the  testatrix 
*(|MsciaHy  applies  to  abatement,  ^e  might  very  well  have 
nii«<le  a  different  rule  in  tbe  two  cases,  wisbing,  in  the  event 
<  >f  dutlciency,  to  give  her  principal  legatees  as  nearly  as  pos- 
*iit>le  their  relative  proportion;  and  feeling  that  an  eqnal 
HhHtement  would  bear  very  bard  upon  those  to  whom  the 
ttiuHller  sums  were  bequeathed.  But,  In  the  distribnHon  of 
t  'xuess,  the  might  very  well  have  felt,  that  her  principal  lega- 
ttrtis  getting  all  the  sum  that  was  specially  meant  for  them, 
ctie  r^due  shmild  be  eqnally  divided,  tboogh  the  effect  of  tlie 
tr<\  aal  division  might  be  to  make  the  uoaiter  legatees  relatively 
Ixstter  off.  But  the  more  material  observation  is,  that  tbe 
c«;ittatrix  was  Very  well  aware  of  the  langoage  stie  was  uoing ; 
nnd  aocurdiogly  provides  in  express  terms  for  proportfoual 
fslnitement,  though  she  says  nothing  of  proportional  division, 
'i^liH  Lord  Ordinary  does  observe,  that  iu  the  trust-deed  in 
which  the  residue  was  primarily  disposed  of,  slie  directs  her 
CroeUes  to  divide  the  ftee  residue  among  her  legatees  tbere 
c»llod,  *«qaally  between  them,  sbara  and  share  allies.'  But 
tlM  iAird  Ordinary  does  not  ctmslder  that  the  absenoe  of  thepe 
wordft  in  tlw  snbRsqnent  directions  to  divide  the  residue,  is 
•>uSwient  to  ovenoms  the  implied  rale  of  equal  dIvMon,  or  to 
I  iilrodnoe  that  of  a  proportional  division, — moreespecltilly  with 
r«;lerence  to  the  ttmu  ia  tthieh  the  ax&eil  narraUi  tha  €tauat  of  tfu 
/r  tMMM, — the  words  'equally  between  thetn,  share  and  share 
salikVaM  biing  redtod.   Lastly,  the  great  namber  of  add|. 
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tional  legacies  given  by  the  codicil  may  havo  veiy  much 
affected,  in  tba  testatrix's  cahjidation,  tho  amount  of  th« 

iwddne." 

Mr.  Pitcaim,  repreaentiog  tbe  tnuteea  wHh  the  largest 

legacira,  reclaimed. 

Tjord  Ordinary,  Rutberftird.— .<ler.  Dean  of  Facalty  f  IngUs), 
Rmw;  Murray  &  Ferrier,  W.S.  AgtnU.—For  Rev.  J.  rAomwB, 
Neaves,  Monro ;  Dundas  &  Wihion,  C.S.  Aj/enit  —For  Lord 
Vamptrdmon,  Ac  Toung ;  (^bsoo-Craift  Dslziel  &  Brodie,  W.S. 
J^-K.  Ctoi.^W.aT.> 


Sth  June  1853. 

FlSSI  DiVlBIOH. 

Thoius  KiRKPATEicK,  Petitioner. 
Curator  Bonit—Proeesi — 1.  Mere  phgtieal  d^ect,  mck  a$  im. 
perfection  in  the  nryaiti  o/epeeck,  it  not  a  $^gicifnt  reaion/or 
depriving  a  party  of  the  managewunt  of  hit  affixir;  by  the  ap- 
pointment of  a  curator  bouis.  2.  ^a  a/i/j/icafioa/oracurstur 
bonis  10  a  vobuin  wAoae  speech  wai  to  dtftetive  es  to  raiit 
doubtt  of  her  intelligence  ia  the  mind  oj  the  SheriJ^bttilmte, 
before  whom  the  wot  tning  trutteetfer  payment  of  a  tmm  dme  to 
her  under  the  tetttement  of  a  deceased,  r^vted,^ker  atmity,  and 
tapudtyfor  managing  her  affaire,  briny  voaeAedby  a  eert^teale 
'  tij/Hed  by  two  medteai  men* 

Tbis  was  an  appUeation  fbr  the  appuntment  of  a 
curator  fronts  to  Kunbeth  Kckpatrick,  a  dau^ter  of 
the  petitioner. 

Elizabeth  Kirkpatrick  was  entitled  to  receive  a  sum 
of  money,  amounting  to  £,Xii)Q  :  4  : 1,  under  tba  trust' 
settlement  of  the  late  Alexander  Gibson,  her  maternal 
uncle.  The  trustees  declined  to  pay  it,  on  the  ground 
that  E^e  was  unfit  to  grant  a  discharge,  in  respect  she — 
**  was  deaf  and  dumb,  or  nearly  so :  That  although  she  could 
hear  a  loud  voice,  she  could  not  make  any  intelligible  answer: 
That  she  could  neither  read  nor  write ;  and  that  she  was  en- 
tirely uaedncated,  and  oouhl  not  sign  a  dlsehaign :  That  ap. 

SllcaUon  was  tben  made  to  notaries,  but  she  could  not  make 
urself  intelligible  to  them,  so  aa  to  Instruct  them  to  subsortba 
a  dist^rgo  for  her." 

The  trustees  accordio^j  consigned  the  mon^  in 
bank. 

An  action  having  been  rused  in  Elisabeth  Kirk- 
patrick's  name  against  the  trustees,  before  the  Sheriff- 
Court  of  Dumfriesshire,  and  a  defence  having  been 
lodged  to  the  effijct  above  stated,  the  &heriff-«umtitute 
(Trotter),  on  29tb  March  last^  pronooncod  the  following 

interlocutor  :-— 

"  llavlng  conddered  the  closed  record, before  answer,  ordains 
the  piimuer  to  appi^ar  personally  before  the  Sheriff-substitute 
tor  tlie  piirpiiw  of  undi'rguiog  a  Judicial  examination  relaClva 
to  the  alleKHtloii  that  she  Is  deaf  and  dumb,  and  that  She  can- 
nnt  make  herst-lf  sulUciently  Intelligible  to  notarfan^  so  as  to 
luntntct  them  to  fubnurilM  a  discharge,  and  aiHigns  the  2d 
day  of  April "  for  tliat  purpose 

Prior  to  the  insUtution  of  the  action,  viz.  on  5th 
January,  the  folloviug  oerUfioate  bod  been  gjnated,  and 
was  prodnoed  in  process  :-— 

"  We  hereliy  ctrtify.  upon  soul  and  oonscicnctt,  that  wa  have 
this  day  carefully  examined  Hiat  Klisabeth  Kirkpatrick,  atiil 
are  of  opinion  that  her  hearing  Is  natursl  and  distinct;  that 
her  s^wech  is  deficient,  but  that  the  deficiency  U  dependent 
upon  the  imperfect  state  of  her  organs  of  artioolattou  ;  that 
Hbu  displays  arqualntanre  with  the  compamrive  valne  of 
money  and  property ;  that  she  is  capaMe  of  judlciouidy  ex- 
pending  the  one  and  taking  care  of  the  other;  and  that  she 
manlfvHts  snch  a  degree  of  shrewdness  and  iotellifl;eDM  as 
would  enalde  her  to  take  charge  of  her  own  property.  1^ 

Di  "W.A.F.  B»owKB,M■V 
"  W.  ^corr,  M.IX" 
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Under  the  interlocutor  of  29th  March^  the  following 
procedure  took  place  : — 

»  Dmufna,  2d  AprU  1858. 
"  In  prewnce  of  John  VHeaixn  Trotter,  Btquire,  AdTooate, 
HherifF^nbstltaie  of  DomfiisHhlrer- 

"  Appeared  th«  procurators  for  the  parties. 

*'  Appeared  also  the  medical  geaftemen  who  granted  the 
certiScate,  No.  8/1  of  process. 

"  Appeared  also  the  ptiAtier  Bltaabeth  Eirkpatrick,  who 
being  judtciallr  examined,  and  interrogated.  What  iM  her 
name  f  to  whicli  she  made  angwer  1^  an  inartionlate  mnmbliDg 
•onod,  wholly  unintelligible  to  the  Shetlff-snbetltate.  Being 
interrogated.  If  she  can  write  f  she  made  answer  hy,  '  Yes,' 
adding  some  other  words,  wbtcb  sounded  something  like 
'  only  my  name.'  Being  intern^ted,  If  she  knew  Hr.  Gibaovk 
of  Oilchristlaod,  and  if  he  had  left  her  money  in  hit  will  ?  she 
answered, '  Aye,'  followed  by  words  that  seemed  to  be, '  Uy 
'  uncle.'  B^Dg  shewn  a  on«-pon&d  note,  and  asked,  What  it 
waif  she  immediately  eoanted  twenty  upon  her  flogen: 
And  sereral  other  questions  having  been  put  to  declarant,  to 
which  she  returned  no  answer  intelligible  to  the  Shetiff-sub- 
Btitute,  beyond  an  occasional  *  aye '  or  '  yes,'  which  were  some- 
times, though  not  always,  Inapplicable  to  the  qoextion.  Ur. 
Adanuon  and  Ur.  Whltelaw  mored,  that  her  sister  be  called 
In,  with  the  view  of  patting  some  questions  to  her;  which 
motioQ  being  granted— Appeared  Uary  Kirkpatrick  or  Pagan, 
wife  of  James  Pagan,  Long  Calder,  East  Ktrkbride,  who  spoke 
to  her  partly  by  signs  and  parUy  by  peculiar  words;  and 
from  the  whole  it  appeared  that  she  understood,  to  a  certidn 
extent,  the  value  of  small  sums  of  money,  and  the  price  of  the 
articles  of  dress  she  wore,  but  no  articulate  or  IntetUgible 
sounds  were  conveyed  in  her  spoken  answers,  the  value  of 
money  being  counted  bv  her  upon  her  Angers:  Whereupon 
the  ^eriff-substitute  asked  the  pursuer  to  sign  the  preseut 
declaration,  but  withoat  reading  the  same  over,  be  being 
satisfied  that  she  was  wholly  incapable  of  andentanding  it, 
which  request  she  appeared  to  ondemtaQd;  immediately 
taking  ofif  her  glovee,  and  taking  from  ber  pocket  a  small 
slip  m  paper,  on  whioh  her  name  was  already  written,  ftom 
which  she  co|ded  slow^  her  name  as  onderwrltten.  AU 
which  is  truth.  "  Euiasnni  Kibxpatbick. 

"JohbP.Tbotiie." 

On  7fix  May,  the  Sheriff-snbfltitute  pronounced  the 

following  interlocutor  ; — 

"  Having  resumed  consideration  of  the  proceedings,  and  seen 
the  punraer  personally,  and  beard  and  oonsldeied  her  Judicial 
dtelaiation,  slsts  &rtber  procedure  for  three  weeks;  In  order 
that  an  application  may  in  the  meantime  be  made  to  tbe 
Supreme  Court  (or  tbe  appointment  of  curators  to  the  par- 
sner;  she  being,  in  tbe  opinion  of  the  Sberiff-subetitute, 
incapable  of  discharging,  or  autlioriiing  others  to  disdiarge, 
the  debt  sued  fwr,  or  of  otherwise  taking  charge  of  her  own 
affiiirs. 

"Aete. — Judging  from  what  took  place  at  her  Jndldal  exa- 
mination, although  the  pursuer  (EliaabetJi  Cameron)  is  not 
altogether,  iu  the  strict  meaning  rathe  words,  deaf  and  dumb, 
yet  she  seems  to  be  so  deaf  as  to  be  unable  to  bear  words 
spoken  In  an  ordinary  tone  of  voice  ;  and  certainly  she  is  so 
dumb  as  to  be  incapable  of  making  herself  intelligible  by 
spoken  language.  So  far  as  regards  her  mental  capacity,  it  Is 
extremely  difficult  to  Judge  of  tbe  mental  capacity  of  a  person 
with  whom  it  is  impoasibre  to  hM  any  oral  or  written  com. 
munication.  Whether  her  ideas  be  tboae  of  a  sound  or  an 
unsound  mind,  she  has  no  means  whatever  of  expressing 
them.  Persons  wholly  deaf  and  dnmb  ftvquentiy  ozpreas 
themselves  by  writing  or  by  signs,  and  diqtlay  a  very  great 
amotmt  of  shrewdness  and  intelligunoe,  clearly  dewing,  that 
they  are  fully  capable  of  acting  for  themselves  in  all  tbe 
transactions  of  oraioat7  life.  But  it  is  not  so  with  the  pur- 
suer. In  tbe  medical  certificate  produced  in  inventory  No. 
6,  it  is  stated,  *  that  she  manifests  such  a  degree  of  shrewdness 
and  intelligence  as  would  enable  her  to  take  chaif;e  of  her 
own  pnwerty.'  The  very  reverse  was  the  Impreraion  made 
on  the  Sberiff'Subttitnte  by  the  interview  he  had  with  her. 
Certainly,  when  her  sister)  by  means  of  signs  and  strange 
words  such  as  are  used  to  infiuit  children,  asked  the  value  of 
an  article  of  dress,  ibe  connttMl  *ten'  upon  her  fingers,  and 
her  rister  said  the  article  In  question  did  in  truth  cost  ten 


shillings;  and  when  shewn  a  one-pound  note,  she  ennttd 
*  twenty,'  in  the  same  way.  Bat  beyond  thiis,  lb«re  vttre 
apparent  to  the  Sherifi'-substitnte  no  nymptoms  wliateTtt  d 
even  the  lowest  degree  of  intell^Mtoe;  and  thatshsissUc 
toftona  even  tbe  noat  Tigoe  oenoeption  oi  ibe  nlis«(*Dtb 
a  sum  of  money  as  £1400,  seema  Ughly  tmprabaUew  fm 
her  countenance  little  can  be  gathered.  Ita  tvinssios  ii 
neither  that  of  utter  vacancy  or  fstul^iBar  of  meolilts- 
paclty  and  intolligaooe. 

"  In  these  vircnmstances,  the  Sheriff-sabetitute  has  deetwd 
it  his  doty  to  sist  farther  prooednre,  In  order  tbataa  tf^&z- 
Hoa  may  be  made  to  the  tJopreme  Oourt  for  tbe  appointsfW 
of  curators.  The  Jodgment  of  the  Cout,  ai^ntlog  or  dc- 
cliniag  to  appcdnk  ouraton,  will  of  ooonoregiilateihefun 
prouedure  in  the  eaose." 

The  present  ap^cstion  by  Elizabetili  Siikpi^'t 
fether,  vaa  foun^  on  this  judgment. 

jFraaer  for  petitioner — Appointments  of  this  luod  ban 
been  made  when  the  defect  was  mere  physical  inalMlitj, 
such  as  old  aee  or  dnmbneas,  rendering  the  parties  is 
capable  of  taking  charge  of  their  own  afiairs.  He  in- 
vestigation here  was  made  by  one  who  was  qmte  ini- 
tial, having  no  interest  for  or  against  the  party.  Aid 
the  result  of  that  investigaUon  is,  that  this  womu,  li 
though  not  absolutely  iataons,  is  not  in  a  fit  state  to  uit 
charge  of  such  a  sam  as  was  here  in  question. 

Lord  PrmdHU.—I  think  it  important  that »  party  labooriiis 
under  a  physical  defect  of  any  kind,  sufficient  to  dinUa  Us 
from  managing  bis  own  affiUrs,  should  get  protectke.  Bith 
is  equally  important  that  tbe  Court  should  not,  iu  over;  cm, 
take  posnewlon  ol  a  par^  as  to  wbom  etliers  havlag  sn  te- 
rest  allege  that  be  fabiHin  under  i^yricU  dniwt  A  ma 
defeet  of  speech  is  not  MUNigb,  especially  whoB  liotaSMf» 
nied  by  defect  of  bearing.  And  even  when  it  ia  soaocs^i- 
uied,  there  are  many  InsUnc-es  In  which  penonaw  sflMsM 
not  merely  perfectiy  capable  of  managing  tfaelr  owntflt 
but  exhibit  proof  of  the  highest  intelleot.  8«oh  peaoK» 
capaUe  of  reoetTiBg  education.  The  intellect  is  there  ;iii 
though  access  to  it  Iqr  the  ear  is  ehlU  ont,  yet  atxess  icaos 
by  tbe  we.  And  the  expreedon  no  longer  takes  plaoi  b;  ^ 
use.of  toe  tongoe,  but  by  tbe  fingers.  In  this  case  thatm 
of  hearing  is  not  awanting.  Tbe  medical  men,  wbeuep- 
nerally  the  best  judges  of  such  matters,  say  that  tike  defieia? 
of  utterance  arises  from  defect  in  the  organs  of  sftttit, 
from  that  alone.  Tbey  say  "  she  dlspUys  aoqoalalam  will 
the  comparative  value  of  money  and  ffopertf^  thst  <■ 
capable  of  judiciously  expending  tbe  onc,«nd  tsking  esRtf 
the  other ;  and  that  she  manifests  such  a  degree  cf  Aawiom 
and  intelligence  as  would  enable  her  totakecbarseofhiro«ii 
property."  Now,  againat  that  we  have  the  opaion  if 
Bberiff-snbetitute  of  DumMessfaire,  a  person  of  grest  iuttlE- 
gence ;  but  1  don't  know  what  his  experience  may  harebca 
in  communicating  with  snch  persons.  It  befng  csitiM  I* 
him  that  this  woman  can't  spask,  he  oalls  her  heme  Urn,  w 
strangely  enoegh,  because  slw  is  wid  to  be  nnable  toqKsk^i 
requires  her  to  make  her  declaration.  Then  bebegiub;i» 
Ing  her  name,  **  to  which  she  made  answer  by  an  insiticaldt 
mambllng  sound,  wholly  nnlntelligiiile  to  tbe  Bberiff-s«i»- 
tute."  An  ioarticolate  mumbling, — why,  what  «1m  co<M  ^ 
expected  t  Still,  "  being  intenegiated  whether  Ae  ma  9^ 
she  made  answer  by  Tea.' "  That  was  distinct  eBe«i^_'* 
then  tbe  report  goes  on,  "  adding  some  other  weini  rtw 
sounded  like  *  my  oWfi  name.'  Being  shewn  a  ti»p^ 
note,  and  asked  what  it  was,  she  immediately  oomtedtM^ 
upon  her  fingers."  That  seems  intelligent  enoogfa- 
several  other  questions  having  been  put  to  tbe  <''<^*'^V*| 
which  she  returned  no  answers  to  the  Sheriiteobstitets  b^fi" 
an  occasional  aye  or  yes,  which  were  sometimes,  thosgbsa 
always,  iatelligihle  to  the  Sheriff^bstitnte^"  -Sigstg 
tliooghnotalwajw:"  I  should  like  to  have  had  the  pPPpw*" 
of  those  which  the  Sheriff  did,  to  those  be  did  nct.  MuHw^ 
For  questions  are  sometimesput  iu  one  way,  and  '^^^''jl: 
and  answered  in  another.  Then  hex  sitter  laeiMts!*' 
spoke  to  her  on  various  matters ;  and  tbe  SheiUtj 
result  nf  that  eon  venation  on  '  ~ 
derstood  to  a  oe: 
and  tbe  price  of  art; 
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iDtfllltgiUe  aooniU  were  oonv^ed  in  ber  ipcdtan  aonMn,  ih* 
nhwof  nKW^  belag  oowtod  Dpon  ber  fiagen."  Then  is 
DotMaK  bM«  oMMdanvtt  mimt  bar  mental  capadfy.  Tbeo 
tfaeSbwfffatks  ber  torfga  thedoelaTatioa,  bat  wltbont  reading 
It  orer  to  her,  he  betsfE  eatlefted  that  rtie  waa  wholly  inoapaUe 
of  andefitandiBg  tl.  Bat  why,  then,  does  be  make  ber  sifni'it  F 
It  ooaies  to  this,  that  because  be  is  satisOed  that  she  is  noable 
to  aadentaad  whal  is  called  ber  deHaratioD.  be  makes  her 
sign  Ml  dedamtlon  that  she  Is  wbtrtly  iDospable  af  ntider- 
standing  It. 

No  doabt  trastees  mnst  be  pnt  In  safety,  and  the  rignatnie 
of  notaries  may  be  necessary  for  that  purpose.  She  seems  to 
bavv  Intelllgenee  quite  auSdeDt  to  instroct  them.  Bnt  I  do 
not  tMnk  there  is  beie  a  case  made  oat  fbr  the  Oonrt  to 
Buperaede  hei  in  the  management  of  ber  |Hoperty,  liy  q»> 
poiDttag  a  smter  fteata 

Lord  fv9ry. — The  SberilTs  prooeedinft  Is  a  Tery  extraordinary 
one.  U«  appcrfnts  an  examination  of  this  puty  with  a  rlew 
to  the  aUwation  that  she  Is  deaf  and  dami) — no  the  Interloca- 
tor  ezpteauybeara;  and  yet,  when  the  examination  negatiTCt 
those  groands — for  they  are  tMgatived — be  sisti  process.  If  lie 
was  satisfied  that  there  wu  a  want  of  intelligence,  be  should 
hare  amolnted  a  curator  ad  Htm.  Instead  of  ^Is,  he  pro* 
posas  tml  iSiik  Oonrt  abotild  appcrfnt  a  eapelsr  boKi*,  and  de- 
prive ber  tar  ever  et  tha  management  of  Im  affsirs.  If  there 
was  medtoal  STidence  on  the  other  aide  to  outweigh  the  cer- 
tificate which  is  here  produced,  that  woald  be  another  matter. 
A  much  dmpler  way  would  bf,  for  her  Aether,  who  presents 
this  petition,  to  eoncor  with  her  as  cautioaer,  and  so  get  op 
the  MBi^. 

Lord  Bobm1mm.—l  eoacar.  Sappbse  the  oi4nioB  of  the 
SheriftsobstitQte  had  been  the  opinion  of  another  medical 
nan,  tbat  would  only  have  been  tbe  opinion  of  one  medical 
man  against  two.  Besides,  look  at  the  cooelurion  .oi  bis 
note — "  From  ber  counteoance  Utile  can  be  gathered.  Ita 
aKpiemton  is  nelAer  that  of  utter  raouicy  or  Istnltyt  nor  of 
raentat  capacity  and  intelligence."  Tbia  ia  the  first  Instaooe, 
In  m)rkiM>frlodga,iHMreft  JodgaexaiBined  the  oooDtenaiKie  of 
apailyt»a«MrtaiDwhaUMctm  arwable  totake  tbe  manage- 

PHieiom  r^iued. 
Aa  Fraser;  John  Galletly,  8.S.C.  Agent.— W.  Citrt:— (F.H.) 


8th  Junt  1853. 
FiBST  Dmsioif. 

The  Bav.  Jimbb  HAMiim»ii  <b  Riohabd  Wtnnk  Hamil- 
ton, Pumert,  v.  Aswxw  Hope  A  oihen,  Danders. 
Expenacs— ModtflestioB — Proecai — Aoditor'a  Report* 

In  tibis  case,  the  advocatoiB  (defenden)  were  ibimd 
entitled  to  expenses  subject  to  modification. 

The  case  being  in  the  roll  to-day  for  approval  of  the 
auditor's  report,  tbe  (jourt  recommended  that,  in  fbturej 
when  cases  are  pat  to  the  Bnmmar-roU  for  approval  of 
the  auditor's  report,  notioe  should  be  given,  at  the  time 
of  enrolment,  that  the  party  has  been  found  entitled  to 
expenses  subject  to  modification,  in  order  that  the 
J  udges  Bay  look  at  the  papers,  and  refresh  their 
inemories  as  to  the  nmunstances  of  the  case,  so  as  to 
be  prepared  to  ^sposs  of  the  question  of  modification. 

AeL  Wood;  Hunter,  Bl^r  &  Cowan,  W.S.  AgaU».—AtL 
Fatten  ;  J.  A.  Bobertaoo,  tt  8.C.  Agmt.—J*.  Obrk^VM.) 


8lh  June  1853. 
Ssooan  Dirmos. 
William  Crokat,  (Lord  Paumnre's  Executor),  Pur- 
suer <!k  OhjecioTj  If.  Lord  Panuube,  Nominal  Baiter. 

ProcMi — Multiplepoinding — Conpelency —  Tht  tUttt  urn  of  ' 
deeeatd  raised  a  tummotu  «/*  muUiftlepoindi»g  in  nemt  of  his 
Jatktr'a  extnUor-nominaU  and  rttiduary  Ugottt,  Motiny  that 
he  moinlained  that  ie  had  a  right  to  UgitiM-^that  the  claim 
wan  aigecled  to  bjf  the  purmer  and  other  portiet  inlereeted — 
4iHd  eomclading  that  the  adim  tra*  Meeeetarf.     The  ex  tea  I  or 
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o^ftcud^  that  OS -no  ofAar  partg  aiadlr  any  tiaim /or  i^gUiM, 
the  onhf  other partiae  XMtereUml  in  the  ettate  being  the  legatee*, 
thoH  meta  mo  dimU*  dirlrtm  mor  eompetitioH — Held  (oaf  (As 
froeeet  wat  ixrowpatoal. 

This  action  of  multiplepoiodlngwas  rused  bvthe  pre- 
sent Lord  Panmure  in  name  of  lient.  Oolonel  Orokat, 
as  sole  execntor-Dominate  and  residuary  l^tee  of  the 
late  liord  Panmure, — setting  forth,  that  the  nominal 
raiser  (Crokat)  was  harassed  by  competing  cUums  at  the 
instance  the  l^tees  and  other  partiee  churning  an 
interest  under  the  settlement  of  the  late  Lord,  and  in 
particular,  that  the  present  Lord  Fftnmore,  the  eldest 
wn  of  the  late  Lord,  claimed  a  right  of  le^tim,  which 
was  opposed  by  the  nominal  luser  uid  others — and  sob- 
suming  that^  in  consequence,  the  action  was  necessary. 

The  nonunal  raiser  lodged  objections,  stating  that  he 
had  paid,  or  was  ready  to  pay,  all  valid  or  constituted 
olafins  against  the  e^te.  Ue  had  not  been  subjected 
to  double  distress,  and  no  competition  had  arisen  be- 
tween any  parties  regarding  the  funds  in  his  hands. 
Tbe  dependence  of  the  multiplepoinding  would  obstxnct 
him  in  the  discharge  of  his  duty,  and  be  detrimental  to 
the  interests  of  those  having  the  ultimate  interest  in  the 
executry.  And  he  pleaded,  1.  That  there  was  no  rele- 
vant statement  suffio^nt  to  warrant  Uie  real  raiser  in 
pnioeeding.  2.  The  process  was  incompetent,  in  leqieot 
that  ttdiher  tin  nonunal  raiser  nor  the  executry  estate 
were  subrjected  to  donUe  distress  or  other  competition. 
3.  As  the  real  raiser  could  competently  constitute  his 
clium  in  an  ordinary  aotiou,  and  was  bound  so  to  do,  h« 
had  neither  right  nor  title  to  raise  the  process. 

The  Lord  (Ordinary,  on  10th  March  1852,  pronounced 
the  following  interlocutor : — 

'*  In  reepect  the  real  raiser  claJnu  legitim  oat  of  the  aucces- 
aion  of  the  late  Lord  Panmure,  which  claim  la  denied  both  by 
the  nominal  raiaert  the  exeontor,  and  by  tbe  compeariDg 
claimants,  Hn.  Ann  Hunter  and  <^hen,  and  that  a'Competf 
tion  arises  on  tbe  funds  of  the  deceased  betwixt  the  real  raiser 
and  the  executor  and  legateee,  finds  tbe  multipleptrinding 
a  competent  process :  Bepek  the  preliminary  defenoes,  and 
decerns ;  and  appoints  the  cause  to  l>e  called,  in  order  that 
the  nominal  raiaer  may  atata  wbather  he  aoquieaoea  in  this 
Interlocutor. 

"  ilTeis^Thfa  aaems  to  the  Lord  Ordinary  to  be  a  competent 
process.  As  cmtended  in  the  case  of  UiUer  v.  tire,  28d  Juue 
1888, 16  Sliaw,  p.  1206.  and  according  to  tbe  anthoriUes  there 
quoted,  'In  order  to  conslitate  a  valid  malUplepoiDding,  it 
was  not  ncceesary  there  should  be  doable  dUlgeuoe,  hot  it  was 
aaffioient  it  there  were  doable  claims  arising  egainat  tbe  same 
fb&d.'  Here,  as  In  the  Braadalbane  case,  20th  Jan.  1886b 
which  was  tried  In  tbe  form  oS  a  multiplepoinding,  a  claim  of 
legitim  is  made  and  reshitedon  tbe  part  of  tlwexeoutor.  Tbe 
legatees  are  demandiDg  payment  of  their  legacies  ont  of  the 
estate  of  tbe  deceaaed ;  and  it  ia  atated  on  tbe  part  of  the 
executor,  that,  In  tbe  circumataocea  in  which  tbe  aocoeesioa 
stands,  he  is  not  in  a  condition  to  make  immediate  payment 
of  these  lagades.  It  is  plainly  for  the  interest  of  all  oonoemed 
that  the  claim  of  legitim  should  be  settled ;  and  aitoated  as 
tbe  executor  it,  be  would  plainly  hare  been  entitled  to  raise  s 
multiplepoinding.  But  if  such  an  action  was  oompetunt  at 
bis  own  inMance  as  such  raiser,  it  taema  difficult  to  maintain 
It  cannot  be  ioatituted  by  a  claimant  in  Ills  name." 

The  pursuer  reclaimed. 

Lord  Jnatiee-Clerk. — I  can  ezpreas  my  opiaiou  in  this  case  in 
a  Teiy  few  words.  There  is  bon  an  ezaonter,  fagolaity  ap> 
pointed.  wHh  Aiil  poweis  by  the  deceased,  ami  therefore 
entitled  to  act  in  the  manner  which  tbe  law  points  oat.  Lord 
Panmure  says  be  hasa  claim  of  legitim.  That  isa  right  which 
vesta  a  siorM  toitatorit — be  baa  a  right  also  as  a  creditor,  and  it 
entitles  him  to  raise  an  action  as  a  creditor,  in  order  to  prevvot 
any  deeds  of  tbe  father  defeating  that  right.  Ko  doabt  mob 
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a  ita^t  fiOli  under  the  distribntion  of  the  ezpcntor,  an'l 
on  Uiat  Bcoount  the  claim  must  be  made  agaiiut  tlie  exe- 
cutor ;  but  that  b  the  only  reason  why  the  action  of  the 
|]urty  claiming  legitfm  ii  to  be  btooght  ^(ainBt  the  exccntor. 
iiisiead  of  bringing  ituch  an  action,  Lord  Panmure  ndsee  this 
niultiplepoinding  in  name  of  the  executor.  Tlie  executor  does 
iiot  adopt  that  multlplepolnding.  On  the  coDttaiy,  he  mji 
tliat  the  malUplep(^ditig  in  not  oecewry  far  hie  relief.  If 
tilt)  action  goes  on,  tlie  fint  order  must  be  for  consignatioQ, 
and  once  and  single  payment,  eo  that  the  whole  iMiateea  will 
only  get  payment  by  appearing  in  this  proceu.  Lord  Panniure 
Djaintains  thai  there  is  a  competition.  I  confess  I  cannot  see 
bow.  Ko  claim  can  arise  on  his  part,  except  on  the  ground 
that  no  |Hvt  of  the  estate  la  set  apart  for  legltlm.  If  Lord 
Fanmuie  be  successful,  that  part  of  Uic  estate  will  of  oonne  ba 
withdrawn  from  the  execotry ;  and,  on  the  other  hand,  if  ha 
be  not  tuccessfal,  the  whole  will  remain  exeoutry.  Therefore 
we  have  nothing  here  but  a  denial  of  the  existf-nce  of  the  claim. 
That  is  not  a  oonipetition  fur  the  fund  of  leititim,  because  there 
is  no  one  claiming  that  fund  but  Lord  Fanmure,  and  it  lies 
with  him  to  institute  an  ordinary  action  to  recover  it. 

Lotd  Ceoi&wit.— I  understand  that  the  opinion  of  the  nwjo- 
riiy  of  the  Court  is  oppoiied  to  mine,  and,  therefore,  although, 
as  thii  is  not  a  matter  affecting  any  general  prindple,!  do  not 
think  it  necesury  to  disrcnt,  I  may  et  the  same  time  state,  that 
I  am  not  satisfied  with  the  decision.  I  do  not  think  this  a  matter 
wliicb  depends  raudi  on  the  mere  discretion  of  the  Court.  If 
tlie  proeeis  be  competent,  I  do  not  think  it  Is  ftor  the  Ouurt  to 
decide  in  what  parUcular  form  parties  are  to  proceed,  nor 
that  the  only  wsy  in  which  the  fact  at  issue  is  to  be  decided, 
is  by  an  ordinary  action.  There  are  many  multlplepdndingi 
in  wliich  the  decision  on  one  claim  decides  all  the  other  claim*. 
I  am  not  aware  tliat  there  is  anything  mure  necessary  to  justify 
a  multiplepwnding,  except  that  there  is  a  fund  in  the  hattds  of 
the  pursuer,  and  that-  there  is  a  competition  of  claims.  Tliere 
1r  here  a  fund,  and  there  are  tlie  claims  of  Lord  Panmnre  and 
Mrs.  Hunter.  There  is  an  undoubted  competition  for  the  slum 
of  the  residuary  legatee,  who,  from  his  position,  has  a  coutra- 
diutory  intt;rest  to  Lord  Paiimure.  The  mere  circumstance,  tiiat 
the  competition  arises  between  two  parties  only,  can  make  no 
di£&>rence.  Tiierefore,  although  this  may  not  t>e  the  most 
handy  way  of  aeitliug  the  matter,  I  caunot  but  tldok  then  Is 
nu  Inconipelency. 

LardMurray. — I  do  not  enter  into  the  question  of  conrenience, 
but  into  the  strict  question  of  law.  Are  there  more  claimants 
than  one  on  any  luiid  liero  f  There  is  a  claimant  for  legitim ; 
and  if  legitim  exist*,  he  has  a  right  tu  it,  and  no  one  else  has 
any  ri^liL  '  That  claim  is  oppcned,  no  doubt,  t»it  ttiere  is  no 
competing  claim  for  legitim.  Tliere  is  no  one  but  I<ord  Pan- 
mure  elsiroing  legitim.  TbMe  might  be  imagined  cases  of  mul- 
Uplepouiding  where  there  was  a  competition  between  different 
parttea  for  legitim,  but  there  is  nonesuch  here.  Kuitoubta 
legatee  puts  in  a  claim,  but  she  does  not  claim  legitim.  Legitim 
is  a  fund  altogether  distinct  from  executry,  and  tberelbre  I  see 
DO  ground  fur  holding  that  tliere  is  here  any  oompetitiou. 

Lord  Wood. — This  u  a  multiplepolnding,  nut  lahiod  by  an  exe- 
cutor on  the  Kfound  of  there  being  connicling  ulaiiuu  disturb* 
ing  liis  admiuiHtratton,  and  In  order  to  protect  himself,  and 
obtain  his  exoneration,  but  in  the  name  of  an  executor,  by  a 
party  alle^^ing  that  he  is  entitled  to  lugitiui,  ami  to  ttie  com-' 
pettiiicy  of  which  the  executor  objects. 

It  is  therefore  a  mnltiplepmnding  brought  by  a  party  ^and 
he  is  the  only  party)  wlio  claims  a  right  to  a  certain  share 
or  portion  of  the  moveable  eotate  of  bis  father,  and  who,  to 
the  vxlent  of  his  claim,  is  sulKtantially  iu  the  situation  of  a 
ci  editor. 

It  may  be  that  tl>«  right  to  legitim  is  not  recognized  by  the 
will  under  which  the  i-xwutor  acts,  hut  if  it  exists,  it  is  never- 
theless a  debt  to  tliis  effect,  that,  like  other  claims  of  that 
nature,  it  is  one  between  which  and  the  legatees,  spedal  and 
rc^uary,  there  can  be  no  competition. 

It  is  true  that  If  legitim  is  due,  the  total  sum  to  fall  to  the 
leittitees  will  be  dimiuished,  and  the  same  thing  may  Iw  aaid 
in  reference  to  any  other  debt  claimed  by  au  alleged  creditor. 
If  sustained,  then  so  mtich  will  be  wUhdratOR  frum  tiie  amount 
for  distribution  among  the  Iwnefiuariea ;  if  rejected,  tbeu  Uie 
greater  will  l>e  the  sum  lefi  for  distribution. 

In  M>  Car,  therefore,  aa  it  is  contended  that  a  competition  is 
raised  upon  the  fond  between  tl<e  l^tees  and  the  party  ohtim- 
Ing  Iflgitim,  the  lame  might  eqwdly  be  maintained  In  the  case 


of  any  connmn  creditor  ot  the  eatate.  But  I  apprebe&d  thu 
that  would  not  be  sufficient  to  render  it  compeieni  to  a  err* 
ditor,  in  order  to  constitute  bis  debt,  to  raise  a  multiptepiiBd- 
ing  in  the  name  of  the  executor,  and  tiiereby  most  nuoeM. 
satily  bring  the  whole  estate,  however  large,  into  Court, sbi1«> 
Tender  a  Judicial  dlsbibution  ftf  it  nnav^dable aad  justu 
IttUe  do  1  think  It  eompetunt  to  a  par^  who  nu^  ban  a 
for  l^tim,  extending  to  a  half  or  fioly  to  a  third  of  tbeotit^ 
tu  raise  a  multiplepolnding  for  the  purpose  of  its  constitatioi, 
and  thereby  ni-edicssly,  us  respectii  the  attainment  of  snj  li^ ■ 
timate  object,  to  throw  into  Oomt  all  the  rest  of  the  eitsic. 
the  parties  Inteieated  in  which  are  not  in  any  ooQflicii^cem- 
)>etition  with  him,  but,  on  the  coutiaiy,  admit  that,  if  tiiedsia 
exists.  It  haa  a  clear  priority  to  the  exclnsum  of  tbeir  luteiw^ 
aiifl  muBt  be  paid  in  Ibll. 

The  cunstitution  of  Cbe  claim  of  legitim  being  the  onir  ol- 
ject  which  ifOrd  Paumuiu  can  be  elated  to  have  in  fiew,  tlw 
pruper  course  to  liare  adopted  for  that  purpow  (and  It  ii  tlu 
olivious,  simple,  and  direct  one)  was,  in  my  opinion,  to  kin 
raised  an  action  of  coni-titution  agidnst  the  executor.  To 
have  the  beneddaries  under  tbe  late  Lord  Panmiue's  mil 
ai>  partiea,  is  wholly  nnneveasary.  Lord  Fanmure,  u  Aim. 
ing  l^tim,  has  nothing  to  do  with  the  will  or  its  bscfi- 
ciaries.   They  have  no  right  except  against  tbe  fund  roMu. 

after  bis  right  shall  hare  been  satined  ;  and  wbcthei  bs 
right  exists  or  not.  Is  a  question  which,  aa  it  cannot  be  sSectcd 
by  any  right  (Asy  poesese,  can  be  effec-tually  tried  and  dftet- 
miued,  and  ought  to  be  so,  in  an  ordinary  actiou  a^i» 
the  executw,  the  holder  of  tJie  estate,  who  reprcseau  it,  u4 
whose  general  administration  (which  is  admittedly  tak«  isb- 
jtrct  to  responsibility  for  that  poition  of  the  estate  whieb  hOi 
to  the  legitim,  if  Lor.l  Panmure  is  entitlt^d  to  it,  sodvia 
then  be  withdrawn  from  the  rest  of  the  e>itaU<)  ntiyht  ootlii 
l»e  interfered  with  and  disturbed,  as  it  mu^t  be  if  tlusmolo- 
ph>))uinding  were  suntalned. 

In  this  case,  tliat  feature  it  absent  which  in  the  Breadiltaii 
case  gave  competency  to  ttw  process;  and  whateTwceaa' 
nance  some  of  the  authorities  may  seem  tu  i^Ourd  to  the 
meut  in  favour  of  the  competency  iu  the  present  imtynJ 
tliiiik  tlioite  of  more  reci-nt  dati-  gujn  adiffcU'ut  dircctipsNi 
shew  tbe  Htnse  of  the  (.Viiirt,  thut  tliuve  had  been  a  tend*) 
to  entertain  the  proct-JM  of  mulUplepoinding  iu  cirLunubiM 
in  which  tiie  resorting  t<i  it  wag  in  tiuth  aa  abuse  of  sn<r 
vduablo  form  of  action  when  kept  within  he  approinli 
sphere  :  And,  adopting  the  viows  which,  iu  tbeae  uiure  nsa* 
cases,  have  been  recognised  uud  a4.'tcd  upuu,  I  am  of  opifiiM 
that  the  present  process  ought  to  hu  dismissed. 

The  Court  pronounced  the  followiog  iaterioci^:— 
"Alter  the  liiterlocutur  ul  the  Lord  Ordinary  ncliiai' 
against :  Find  that,  iu  the  ciruamstancea  of  tlie  uitsr,  UieRil 
raiser  was  nut  entitkd  tu  ruise  this  process  of  multiplepoixN 
iu  the  name  of  the  exi.-cutur,  uud  therefore  dismiss  tbe  ptvatf 
process,  and  decern  :    Find  tiie  raiser  linble  in  ex^asn," 

Lord  OrdiHary,  Robertson. — Act>  llaiUie ;  Adam  k  'SS'^ 
W.H.  AgmU.~All,  Young;  Qil>8.>u.Cruig,  Ualiiel  &  Bw^i'. 
W.S:  aj(««(s.-L  (?frrifc.— (W.G.r.) 

9/A  Juno  18u3. 
Kiasr  OivtstoK. 
BoBEBT  Gbeio,  Petitioner^  v.  AncaiBALD  OucaitEt, 
JRespvmient. 

Bankrupt  Act,  §  36— Assignation  of  Seewiiies — CenairectisD- 
A  creditor  in  a  tequ^tlratiiM  holding  cerlmm  ttcuriim,  ssb^ 
them  at  £5  i«  hit  affidavit.  The  ntMStos  of  a  ttatrntHfmH^ 
vf  the  ereditort  bore,  that  the  eredUor»  acetpud  tlami  idnttt 
and  $eeuntiea  at  the  valuation  put  om  thm  by  the  eUmut.f^ 
eatled  on  him  to  grant  a*  oatignatioil  therttf  "  im  («rM  V^*^ 
and  to  tahe  payment  of  the  Mtfealioa  ;  no  atejifim  tdif 
of  the  additional  20  per  cent.  $et  foHk  t»  §  36  of^'*ff^ 
Ueld  that  thit  Uatutory  addition  was  mpliad  ftyrttt^fl^ 
"  la  tenu  of  law,"  and  that  the  erettilor  mws  CAer(|M.>*M 
to  grant  an  attignation  on  receiving  payment  ^flUNPlM 
with  the  additional  20  per  ceiil.  tn  ferns  oftkt  IfsfWi..  . 

This  was  a  sammary  petition  to  the  S^iil^aM* 
at  the  instance  of  ■tha.  traatea^  ri^-miigtiiWlli*'*. 
of  Alexander  ^dWMr^SR^t^Sii/^ 
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tt  to  compel  the  rosponde&t,  who  was  a  creditor  on  the 
iiibiq}t'8  estate,  to  graot  an  aangnation  in  the  trustee's 
nmr  to  oertain  aeoaritiea,  on  reoeiring  payment  of  the 
stntoTj  consideration  therefor. 
The  respondeat  refused  to  comply  with  the  demand, 
I  the  ground  that  the  requisition  made  on  him  at  tho 
atntory  meeting  of  creditors,  to  grant  the  assdgnation 
'  his  secarities  on  payment  of  the  value  pat  upon  them 
his  affidavit^  was  null  and  void  under  the  statute. 
The  deht  due  to  the  respondent  by  the  bankrupt  was 
Mi:  0: 8.  He  held  two  arrestments  in  security.  In 
IB  affidavit,  he  put  a  raliiation  of  j£5  on  these  ■ecurities, 
id  fliumed  right  at  UUs  meeting' to,  vote  on  a  balance 
r  £>2X9-t  0: 8  remaining  after  deduction  of  his  valuation. 
The  minutes  of  that  meeting  of  creditors  bore — 
**Mr.  Flowerdeir  now  mored  .....  tiMt  tba  msetinn  accrpt 
ftbeirrHtmeDti  and  Kearitiei  ref»red  to  in  the  affidavit  of 
[r.  Archibald  Cricbtan  io  reference  to  tbe  debt  claimed  tbe 
efbre  Mined  and  defined  Archibald  Crichton,At  tlievaluatioD 
nt  hf  him  in  the  M»\d  affldaTit  on  tlieie  arrestment*  and  wcu- 
and  that  Mr.  Crichtoii  be  called  npon,  in  terms  of  lav, 
vmediately,  and  on  [layment  of  said  valuation,  to  assign  to  tbe 
rattee  all  right  and  claiiu  under  the  said  grreitmenti  and  se- 
uriliw." 

\rter  detailing  some  other  matters,  the  minutes  pro- 
«eded  thus — 

"Mr.  Flowerdev  thereafter  voted  for  the  motion,  and  no 
person  rotinfc.  the  motion  was  declared  to  be  carried,  and 
Mr.  Archibald  Crichton  was  called  upon  to  grant  the  astigna- 
limintermtof  law,  and  take  payment  of  the  valuation,  and 
thelnutee  vas  tnttructed  acconlingly." 

AnusignatioQ  was  then  prepared  conveying  the  seen- 

ritiet  to  the  trustee  on  payment  of — 

"tlw  (foresaid  sum  of  £5,  and  ot  tlie  additional  sum  of  30  per 

"tot  Dpon  the  sidd  £6  in  terms  of  lav,  amouDtiog  the  aaid  sums 

ttt£6iterllng." 

But  the  respondent  declined  to  execute  the  assignation, 
» the  gronnd  that  the  requisition  had  not  been  made  in 
teniiB  of  the  statute,  and  was  therefore  not  binding, 
'le  proposed  to  put  a  new  valuation  on  his  securities. 

The  26th  section  of  the  act  provides,  that — 
'  it  iliall  be  competent  to  the  majurit;  of  the  creditors  (exclud- 
•■K  the  creditor  making  such  oath)  assembled  at  any  meeting, 
dnrii^  nidi  meeting,  to  reqnire  from  the  creditor  making 
•A  oath,  a  conveyance  or  asrignation,  in  favoar  of  tbe  t^usiee, 
1  nch  aemrity  or  obligation  on  paymentof  the  spevifled  value, 
'>th  20  per  cent,  in  addition  to  such  value ;  anil  tlie  creditor 
hall  be  bound  to  grant  aocti  conveyance  or  assignation  at  tlio 
ipense  of  the  esUte." 

The  SheriffHmbstitute  (Henderson)  assoilzied  the  re- 
pondent ;  but  t^  Sheriff  (L'Amy)  altered  on  appeal, 
>nd  decerned  in  terms  of  the  prayer  of  the  petition. 

In  an  advocation  at  the  instuice  of  the  respondent, 
lie  Lord  Ordinary,  on  16th  July  1852,  pronounced  the 
blowing  intcrlocntor: — 

"Advocates  tbe  cause,  and  finds  that,  at  a  meeting  of  the 
■•^lon  of  Alexander  Ueldrom  for  electing  a  trmtee  on  bi« 
tqimtrated  estate,  the  mpondent  Bobert  Greig  was  cho^en 
^Wm;  that  Archibald  Cricbton,  the  complainer,  had  lodged 
kdalm  and  oath  to  a  debt  of  £224  :  0  : 8,  and  claimed  a  right 
»vote  upon  a  balance  of  £219:0:  8,  being  the  difTerence  be- 
ffKQ  the  del>t  and  X&,  the  valne  be  put  on  rertain  arreetmente 
nl  aecaiitin :  That,  at  aald  meetiiig.  William  Allen  Flower- 
W'  the  preaes  of  the  meeting,  moved  that  tbe  meeting  ac- 
■toftbearreatmenta  and  seonrlties  at  the  valne  put  thereon 
■CrichtoQ  in  his  affidavit,  •  and  that  Ur.  Crichton  be  called 

■  In  teroM  of  lav,  immediately,  and  on  payiount  of  aaid 
■oaUon,  to  assign  to  the  trtutt^e  all  right  and  claim  nodcr 

■  nldarrettmenu  andsecaritiee ;  that  Hr^  Flowerdew  voted 
l^ne  <MUoa,aDd  no  other  pemou  voting,  the  tuotioo  was 
■'■wed  to  be  carried,  and  Hr.  Cricbton  was  called  on  togrant 


the  aaslgnatioo  In  terms  of  law,  and  take  payment  of  tbe 
valuation,  and  tbe  trustee  was  inatructed  accordingly  :*  That 
tbe  draft  of  an  assignation  was  prepared  and  submitted  to  the 
compUlnei  and  hla  agent  tor  revisal,  bearing  that  be  was  to 
receive  payment  of  the  foresaid  sum  of  £5  In  terms  of  law,  to- 
gether with  £1.  being  20  per  cent,  theteon^  amotmting  the 
said  Boma  to  £6,  but  the  complainer  declined  to  grant  the 
asHgnation :  Finds  that  the  said  motion  was  duly  carried, 
and  that  the  motion  and  call,  as  reconled  in  the  minutes, 
cannot  soundly  be  coiiotrued  as  importing  that  the  com- 
plainer, upon  granting  the  assignation,  tvax  only  to  receive 
the  spttoifled  value  of  his  cecnrity,  but  mmi  be  confitmud  as 
meaning,  ^at  be  would  receive,  on  compliance  with  tlie  call, 
all  that  a  creditor  in  snob  case  was  entlthd  to,  by  tbe  pra- 
visions  of  the  86th  section  of  the  statute :  Finds  that  the 
oomplainer  was  consequently  not  entitled  to  refuse  to* accede 
to  tbe  aaid  call,  or  to  revise  the  draft  u«i|^oatloii  sent,  with  a 
view  to  oarrylng  it  into  effect,  and  to  BUbscrilHt  the  same  when 
adjusted :  Therefore,  of  new,  in  terms  of  tho  interlocutor  of 
the  Sheriff,  decerns  in  terms  of  the  prayer  ol  the  petition,  and 
finds  tbe  complainer,  tbe  respondent  in  the  Inferior  Court, 
liable  in  eipenses  in  that  Court,  and  also  lu  tbe  expenses  In 
this  Court. 

"  JVof0.--There  may  be  some  nicety  In  this  case,  hut,  upon 
the  whole  matter,  the  Lord  Ordiuury  concurs  in  the  result 
come  to  by  the  Sheriff.  The  proceeding  is  throughout  etatu- 
tory.  The  right  of  the  creditors  to  take  tlie  security  at  the 
valuation  put  on  It  by  tbe  creditor  holding  it,  and  to  fbdst  for 
an  asBignatioo,  is  a  statutory  right,  which,  in  terms  of  the  86th 
section  of  the  statute— that  if,  in  terms  of  Itiw — tbe  creditors 
can  only  av^l  themselves  of  lu  a  certain  way,  viz.  by  giving 
the  creditor  not  only  the  valuation,  but  20  per  cf  nL  more. 
That  is  the  only  footing  on  which,  by  tbe  statutv,  the  creditor 
can  be  required  to  make  over  the  necniity  ;  and  tbe  legal  In- 
ference (if  not  clearly  excluded)  is,  tbat  when  tbe  creditors, 
acting  upon  their  statutory  privilege,  call  upon  an  individual 
creditor  to  assign  tbe  security  be  holds,  thi-y  call  on  bim  to  do 
so  on  payment  of  the  value  be  has  put  on  it,  with  the  statutory 
addition.  Now,  when  what  has  piused  at  tbe  meeting  of  cre- 
ditors in  the  present  case,  as  recorded  In  the  minutes,  is  looked 
to,  tbe  Lord  Ordinary  thinks  that  tbe  legal  couhtruution  of  the 
reKolniion  of  the  creditors,  and  call  made  on  the  complainer 
Archibald  Crichton,  is,  nor  that  he  was  required  to  assigu  on  con- 
dition of  only  being  p^  tlie  specified  value  of  bis  security,  but 
that  he  was  to  receive,  in  consideration  of  It,  all  tbat  by  the  sta- 
tute he— upon  the  creditors  inrintiog  on  their  statutory  right — 
waaentitltKl  to  receive.  Itisappieheoded  that  auy  other  con- 
struction would  Im  altogether  too  rigid  in  dealing  with  proceed- 
ings in  reference  to  »uch  a  provision  as  that  of  tbe  SGtli  section 
of  the  act,  in  respect  of  its  being  plainly  voutruty  to  what  could 
be  meant,  as  it  would  have  been  couUary  to  what  tkat  legal 
right  of  the  creditors  wbtcii  they  were  |  rofesKedly  and  io- 
dlspiitalily  acting  upon,  and  to  the  terms  of  which,  it  must  be 
preenmetl,  they  meant  to  conform.  True,  the  motion  and  re- 
soltitiun,  and  subsequent  call,  might  have  been  fiumed  on 
words  expretwing  more  directly  and  uxplidtly  the  provision  of 
tite  statute ;  but,  as  tlii-y  aie  expressed,  (he  Lord  OrdiuAry 
cannot  hirfd  that  it  would  be  a  sound  constnicUon  to  Inter- 
pret the  mluuteof  the  creditors  in  thewaytontendedforby 
tlie  complainer.  hupporing  that  Crichton  had  at  once  agreed 
to  the  resolution  antl  call  of  the  creditors,  inxtead  of  protesting 
against  it,  and  that  the  creditors  had  attempted  to  maluuin 
that  he  wax  bonnd  to  assign  on  getting  puyment  only  of  the 
valne  put  on  the  security,  it  appears  to  tbe  Lord  Ordinary 
that  the  plea  could  not  have  tteen  sualuiuetl,  and  that  the 
complainer  would  bave  l>een  entitled  to  insUt  tbut  they  sliould 
take  an  aitsignatiim  to  the  security,  and  pity  not  only  the 
valuation,  but  aim  the  20  percent,  more.  It  will  beobeerved, 
that  when  the  creditors  did  propose  that  effect  should  t>o  given 
to  the  resolution  and  coll  of  tliu  meeting,  the  draft  assignation 
tent  for  revisal  was  an  assignation  to  be  granted  in  respect  of 
payment  of  tbe  valuation,  together  with  20  pur  cent,  thereon. 

"At  the  debate,  parties  were  agreei^that  the  only  question 
at  itaoe  was — Whether  the  resolution  of  the  crvditorR,  and  call 
made,  was  conformable  to  law,  atid  wliich  Ciichton  was  bound 
to  bave  acquiesced  in  T  and  that  in  whatever  wa^  tbat  question 
might  be  answered,  no  point  could  arise  as  to  Cricbton  spower 
to  amend  his  oath  and  valuaUoo."  ^  i 

The  advocator  reclaimed.    Digitized  by  V^OOglC 


'  lord  Prtmdmit.—Tha  qa«gUon  is,  what  vaB  dtxie  at  th« 
flUMtiDg.  Then  h  no  qiiestloii  «&  tbe  meuiing  <rf  tbe  statute; 
The  creditor,  In  order  to  be  feredoNd  frtnn  amendfag  bto  ra- 
hutloii,  moBt  be  reqatied  to  uaigD  apon  payment  of  a  valna- 
ik>n  and  20  per  cent  The  ou\j  queetion  fe,  whether  tbe 
minute  meani  that  or  not.  Certainly  Uie  meaninc  of  that 
mluate  it  not  clear.  It  would  haru  been  better  If  the  Tequi. 
eltioD  had  been  in  terms  of  the  statute. 

Lord  Roberitoti.—"  In  terms  of  law,"  means  in  termg  of  the 
statute.  Thare  is  no  other  law  but  the  statute  applicable  to 
tfaia  matter. 

Zenf  PrMidbtf.— I  rather  thlok  that  that  Is  the  fiUr  meaning 
of  the  minute.  ' 

Lord  J'ttUerton^Tbere  to  sowefbing  wbleh  tbe  creditor  U  to 

offer,  and  the  other  otediton  are  to  reoelTe.  To  this  which  is 

to  be  offered  on  tbe  one  hand,  and  received  on  tbe  other,  the 

statute  provides  a  certain  additioo.   I  think  that  here  tbe 

xeqnidtlon  must  be  held  on  both  sides  to  have  been  made  on 

tbe  Ibotit^  (tf  thto  statntoiy  addiUon.  This  I  tiiink  is  at  onoe 

the  n&st  and  soundest  view  to  take  of  tfato  question. 

• 

Lord  Prtndent. — It  was  not  necesHary  that  t^e  minute 
sbotUd  be  in  the  precise  words  of  tbe  statute.  This  is  not  an 
tndtctment,  although  to  a  certain  extent  it  implies  a  fbrMtnre. 
I  thtnlt  if  Oriohton  bad  said,  I  accept  this  otKor,  he  would  hare 
been  entitled  to  indst  on  (cettiog  20  per  cent.  If  he  had  ac- 
cepted, they  ceuld  not  have  gone  baclt,  and  malntidned  that 
tbe  20  per  oenL  was  not  included  in  the  requIsiUon.  I  see  no 
ground  tot  dlffisrlng  ttom  tbe  Lord  Ordinary. 

liOrdlvor^. — I  am  inclined  to  d^r.  Tbe  statutory  rule 
mutt  receive  a  strict  construction — threads  the  86tL  section.) 
Two  matters  are  included  in  it  There  ia,  In  the  jirtt  place,  that 
which  Is  incumbent  on  the  cn.'ditors ;  nud,  In  the  tttond  place, 
that  wbicb  Is  incumbent  on  the  party  making  the  affidavit. 
TlM  party  making  the  affidavit  muiA,  when  the  matter  is  bm^t 
up  to  the  properpoint,  giaot  an  aastgnaUon ;  but  In  order  to 
bring  it  up  to  the  point,  a  requiritlon  must  be  made  upon  him, 
in  terms  <m  the  statute.  Kow,  tfaotq;h  Uiere  is  but  one  thing 
to  be  Aone  by  tbe  party  making  tbe  affidavit,  there  are  two 
things  to  be  done  by  the  creditors  making  tlie  reqnidUon.  if 
tbe  requisition  does  net  contain  tiw  two  thtugn,  then  it  is  not 
a  lequlsitlon  !d  terms  (rf  tiia  statotr.  Now,  It  betng  thus  clear 
that  one  thing  is  to  be  done  on  one  side,  and  two  thiugs  are 
to  be  done  on  the  otlwr,  what  tak«s  place  T  Tbe  minute 
bears— (reads )  Thus  tbe  creditors  are  to  accept  the  securities 
at  a  valuatioD,  Then  we  come  t'l  his  part— {r^s.)  Oriditon 
is  thus  to  be  called  on  in  termsof  law  to  assign.  Heistogrant 
%  valid  and  effectual  a«ignatioD  in  tenos  of  law,  on  payment 
of  a  oertain  oonaidetation,  being  the  valuation  put  upon  them. 
If  the  words,  **  in  terms  of  law."  asean  both  the  Talnatioo  and 
tbe  additional  20  per  cent.,  these  words,  "  on  payment  of  the 
a^d  valuation,"  aro  of  no  use.  But  if  they  apply  only  to  the 
asrignation  to  t>e  granted,  then  they  are  of  use  as  pointing  out 
the  manner  and  effect'of  the  o^gnatiou  to  be  granted. 

This  meaning  of  the  words  "  In  terms  of  law,"  is  made  quite 
dear  when  yon  read  further  on.  In  tiie  subwquent  part  of 
the  minute,  tbe  words  **  in  terms  of  kw"  are  cleariy  limited  to 
the  asrfgoatiou  to  be  granted  for  theproposed.ooDsideration — 
(reads.)  I  think  the  reading  of  the  mianteisthesamelnboth 
parts  of  it.  It  was  the  bounden  duty  of  the  crwUtors  to  bring 
ibemselvee  within  the  statute.  The  other  party  cannot  be  for- 
feited, luilesa  tliey  have  given  strict  coraptiauoe  to  tbe  statute. 

Adhert. 

Putfwon — TfaiB  is  not  %  ease  for  esgeotat.  Tka  mi- 
nute tsof^i  to  have  been  nude  in  each  terms  as  to 
leave  no  doubt. 

Macfarlan« — ^We  have  the  opinions  of  four  Judges  of 
the  Court  as  to  tlie  meaoing  of  the  minttte,  as  understood 
at  the  time. 

Additional  expeim$  givon. 

Lnrd  Ordautry,  Wood. — For.  Adooator,  Pattieon ;  John  Young, 
6.8.C.  A9ira.—AU.  Hacfitflane;  John  MnrrayJaD.  S.S.O.  Agmt. 
W.  CTsr*.— ^F.H.) 


lOtft  Jvm  185S. 
Him  Oomr  or  Jonicumr. 
Lord  Justice-Clerk,  and  Lords  Wood,  Gowas,  and  Andenoo. 
Bltth  (&  TayloBj  Suapenderty  v.  Robsom,  J^apondeKt. 

Poaching — Suspendou  and  Liberation^usticiaf^ 
SUtute  2*8  WiH.  IT.  0.68. 

H4df  in  conformity  with  Smith  v.  Forbes  and  Lev, 
22d  July  1848,  Arkley's  Bap.  p.  608,  and  Stmpeon  r. 
Orawford'andDiU,22d  Deb.l851fWpni,Tel.zxiT.p.l4l, 
that  the  warrant  to  <^  a  pai^  eoaphuned  of  in  speti- 
tion  fonnded  on  §  2  of  2  ft  S  Wm.  IV.  e.  66,  miBt  bear> 
eonibnnity  with  tiie  lurevUmsAf  §  11,  that  it  proeeadi 
on  the  oath  of  a  credible  witness. 

Aet.  Pattlson ;  James  Somerrllto,  &&0.  Agmt^AM.  BaSUr ; 
Mackensie.  IniMS  and  Logan.  W.a.  A§mtt^WJi.T.} 


10th  June  1863. 
High  Codbt  or  JuaitotaBT. 
William  How,  Swpendery  v.  Alexakdbb  Tocho^ 
Be^xmdtmt. 

Frileebood,  Prand,  ft  Wilful  Imposition  —  Sbcriff  Cnnimi 
Lib«l — JuMidiclion — 1.  7n  a  erimnal  libel  Jar  fitladtni, 
frand,  and  wil/ul  impoiition  iit  the  tale  nf  two  bane* — B^' 
that  there  was  a  r^evmt  ttatement  of  tke  crime,  es  eoaifM. 
aUkouyh  the  libel  bore  wureh  that  the  horuo  were  *'  kmtukU 
down"  mt  a  certain  jrriee,  and  did  not  bear  that  mmg  priee  wu 
paid.  i.  litat,  eoneidering  lie  nattirt  tkt  case.  H  mm 
jtroperhi  tried  bg  the  Sheriff  emmmariif. 

Appeal  to  Jusfidsry— Sentrnet — Coinpetewcy— Bttte  9  0» 
IV,  &  83.  §  19— Tke  prayer  of  a  vimkud  lAelmttko  Shmf 
tnmwmrg  court  toae/or  ia^awnmeml  sm^>^.    Aflor  thtm 
had  beem  found  guUty,  he  made  application,  that  imetemifl 
Mentemce  of  iatpritonment,  one  of  JtMC,  andfaitimg  pm/me£lf 
impriBoitment.  thoufd  be  pronnuneed,  which  woe  grmtte4*ilm 
by  the  High  Court  of  Juatieiary  on  appeal,  that  (fic  lirfV 
wot  imeompelent. 

Appeal  against  the  judgment  of  the  Sheriff«diitilit 
of  DumfHefflhire. 

The  sospender  and  Afichael  Keenan  were  dbcgrif* 
the  instance  d  the  re^Mnidw^  procorator-^Bia^  saiT 
criminal  libel,  irith  fUaehood,  nsnd,  and  w3fid  npd 
tioQ,  in  80  fiur  as  the/ —  I 
"  having  frandulmtly  and  UktAtaif  fiarflofd  the  disipjl 
expose  two  unsownd  hmaeaor  sBansbeloa^ac  to  tben^sral 
or  other  them,  to  public  sale,  and,  with  a  view  to  oMdB 
higher  prices  for  them,  fslaely  to  represent  that  tboy  were  M 
property  of  a  fisnner,  who  bad  worked  them  for  a  year  ^nsll 
or  thereby,  and  that  they  were  sound  and  good  wocksn^sM 
only  parted  with  because  thoewner  was  about  to  ami^rtffl 
tbe  panels  did, "  in  eonsequanoe,  cause  pabHc  Intlnmtisntsll 
made  1^  the  common  orier  or  bNlman  in  the  town  of  SimH 
and  ndghbourtiood,  that  such  animals.  bvkn^Dg  as  uAMfl 
were  tooadlqiosedof . . . .  and  a  number  (tfpot«oiis,tetsa^fl 
pnrahasers  and  others,  having  aooordingly  assomblsd  thM 
and  place  aforesaid,  and  tbe  two  mares  aforeasld  hathMHs|| 
brought  to  the  spot,  It  was  falsely,  fnndulently,  and  WMMfl 
notified  to  the  persons  so  aseemUed,  that  ti^  wsN) 
per^  of  the  swd  Itilllam  Hood,  and  that  be  wn  fcjW'M 
and  had  worked  them,  &c.,  and  said  Use  and  ftmMsHsM 
presentations  were  distinctly  deta3ed  and  raysatwt  if 
auctioneer,  and  by  the  said  WilUam  Hood,  In  tte  fSMHlwfl 
tbe  parties  so  assembled  as  aforesaid,  and  at  the  saMBttJ 
Eeenan,  who  was  amongst,  and  of  tbe  number  of  biMH 
offerers ;  and  tbe  said  two  mans  bdng  tbereupea  aspijinH 
Side  by  the  auctioneer,  th^  were  severaHy  On*  M  iv|VH 
said  Michael  Keenan,  and  be  continued  to 
by  making  repeated  and  Increasing  oAbts,  uaoi  Hyv^B 
called  and  knocked  down,  the  one  for  £21 :  fit.  toMwttMM 
and  tbe  other  for  £12 :  IDs.  to  David  Sproat,  said  ^MQI 
log  unsound,  &C.,  so  as  to  rendei  them  nsMAM^HQ^H 

com[wrBd.  iritSthM^HMmw^muir « 


IS  THB  OOUBT  OF  BESSION,  Ae. 
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IT  tbom  ftt  the  map  ftfomftld,  and  the  Mid  baao  GimlwuB  and 
hTid  &miMt  were,  both  and  each,  or  one  or  other  of  tbem, 
m  derauHted,  and  ooiened  and  cheated'!  hy  the  panels, 
actin«c  !o  concert  as  aforesaid — the  truth  being,  that  th« 
ud  William  Hood  was  not  a  fanner,  and  never  worked  said 
itrea,  Ail,  all  of  which  particolars  were  biliehoods  oonoocted 
I  albrewd  with  the  riew  of  impoalng  upon,  and  dofraudiug 
le  pnrchasen  at  sud  roup,  in  manner  before  set  forth." 

Tho  oompljuat  pnyed  for  "  wanant  to  apprehend  the 
lid  Michael  Keenan  and  "t^niUam  Hood,  and  to  cite 
ten  to  appear  before  yott  to  aiuver  to  this  libel;  and 
ivnafter  to  deoem  and  adjudge  tham  to  be  impriKmed 
itliapnMO  of  Diunfriea,  Mch  for  a  period  not  «zeeed- 
ig  axtj  dajB.** 

The  caae  was  tried  Bosiiiukrilj  by  the  Sheriff-sab- 
titute,  who  prononoced  the  following  eenteace : — 

"Finds the  said  Michael  Keenan  and  William  Hood,  paneln, 
niltroTfalflehood,  fraud,  and  wilful  imposition,  as  libelled,  and, 
lerefbre,  fines  and  amerciates  them  each  in  the  sum  of  eisht 
omuli  rieiltng,  payable  to  the  prooora tor-fiscal  of  Court,  ad 
inSdam  ptMean  ;  and,fi!dHog  Instant  payment  of  said  fines, 
tcenu  and  adindges  the  said  panels  to  be  confined  In  the 
nun  of  Damfrles,  there  to  bo  kept  at  hard  laboar,  and  other- 
rw  to  be  snbjtict  to  the  rules  of  that  establiBbment,  each  for 
be  period  of  sixty  days,  unless  sf^d  respective  fines  ihall  be 
Mur  pud ;  and  gnmts  warrant  acoocdingly." 

Cm^uri,  for  Bospender,  o^eeled — 1.  There  b  no  re- 
Bnnt  statement  of  the  completion  of  the  crime.  It  is 
til  that  the  animab  were  knocked  down  to  certain  per- 
tMy  who  were  thus  defrauded;  but  it  ia  not  said  that 
ib  Wnn  paid  the  price.   Qf  what,  then,  were  they 


^iAniet'Chrk. — There  Is  no  necessity  for  saying  that  the 
Wm  paid.  If  the  trick  had  been  discovered  the  moment 
wlcnM  were  knocked  down,  the  crime  would  sUnhave  been 
Mtpleted. 

^mifwd — 2.  The  case  ot^t  to  hare  been  tried  by 
nj-  The  suspender,  before  pleading  to  the  libel,  de- 
■Mded  a  jury,  and  the  Sheriff  was  not  entitled  to  refuse, 
b  doabt,  in  Kerr  v.  Williamson,  Uth  April  1842,  1 
'■"u'fl  Rep.  216,  Lord  Maokenaie  lud  down,  that  mnco 
te  pasaog  of  the  statute,  it  was  competent  for  the  She- 
1  oa  lestriotitm  of  the  puns,  to  try  any  case  whatever 
■hoet  a  jury.  Bat  that  was  the  ofunion  of  one  Judge 
fj,  and  was  not  sound.  The  prosecutor  is  not  entitled 
i  escape  from  a  jury  by  limiting  his  demand  for  punlsh- 
Ut.  It  ia  the  nature  of  the  charge,  not  the  punish- 
ht  craved,  which  fixes  the  character  of  the  offence 
i  the  mode  of  trial.  Hero  the  charge  was  one  of  a 
fit  serious  character,  desbructive  of  tlw  panel's  duurac- 
1^  ud  a  trial  by  jniy  ought  to  have  been  granted. 

Mnf  JmHtt-Ckrh — ^No  donbt  the  crime  Is  sot  forth  in  the 
KM  MselMMxl,  fimud,  and  wilful  imposition,  which  may  in 
to  CMM  be  a  very  serious  chat^e.  But  when  we  look  to 
iBota,  the  case  jo^t  comes  to  this,  that  tlieie  two  men  en- 
W  lato  a  scheme  for  cheating  in  the  sale  of  two  horses, 
ptk hardly  a  crime  of  such  on  extraordinary  nature,  that 
Iweriffwasbound  to  try  it  withajoty.  As  to  itseffttot  on 
■  paaeV  cbaimctar,  eveiy  caae  of  theft  implies  a  certain 
l^lvfiatuiy,  aad  yet  tiiefta  are  every  day  tried  without 

mi  ITsodl — The  qsestion  Is  jnst  whether  this  was  inch  a 
MM  OBRe  that  it  oiight  to  have  been  tried  by  a  Jury.  For 
X think  the  sheriff  was  quite  right. 

8.  Hie  sentence  pronoanced  ns  not  within 
^tarigjrittt  on  which  it  proceeded.  There  was  no 
jPlBfaVt  m  ihe  oomplunt  nir  fine.  The  prayer  was 
nvteii^ciKmmeDt,  and  did  not  even  contain  the 


I 


words,  "or  to  do  otherwise."  Yet  the  sentenoe  was  one 
of  fine.* 

Maitland  for  respondent — Substantially,  no  donbt,  this 
was  a  prayer  for  60  days'  imprisonmout,  but  that  did  not 
prevent  the  Sheriff  giving  a  milder  pnnifihment.  The 
fine  was  just  a  mildor  form  of  punidunen^  which  it 
was  qmte  competent  to  impose.  The  fine  had  been  pud. 
Again,  the  alternative  was  granted  at  UieifMcial  request 
of  the  panels  themselves,  after  they  had  been  found 
gatlty.  Thus  they  had  not  only  acquiesoed  in,  but 
originated  the  ohaige,  and  were  therefore  barred  firom 
objecting. 

f/ord  Juatiee-Clerk. — If  the  proceeding  was  incompetent,  ac- 
qniescence  Is  of  no  avail.  I  confess  I  do  not  like  to  say  any- 
thing  to  the  effect,  that  a  Judge  is  to  be  tied  down  to  the  par- 
ticular sentence  asked  by  the  prosecutor.  But  this  is  a 
complaint  under  a  very  special  statute,  where  the  punishment 

? rayed  fbr  determines  the  competency  of  the  proeecntton. 
be  prayer  was  for  imprlsoomeat  onfar,  and  thar»  bdng  no 
alfo-matire  pr^er,  the  question  ia,  whetbar  that  does  not 
limit  the  Judge  to  Imprisoament.  Then,  if  the  sentenoe  was 
incompetent,  can  we  Bostun  it  liecause  the  luipendar  has  pidd 
the  fine  f  1  do  not  see  any  bat. 

Lord  ^ffdsmut.— Tha  oompetency  Has  at  the  n)ot  of  the 
whole  question. 

Lord  Jtutiee-Cltrk^ — ^Tbe  great  difficulty  I  have  Is  in  saying 
that  the  pr^psecutor  has  the  power  to  limit  the  Judge  in  regard 
to  the  nature  of  the  pnnisfament  The  complaint  should  nn> 
donbtedly  hare  put  the  alternative  witiiin  the  power  of  the 
Sherilt  aod  tb«  Sheriff  might  have  refused  to  prooaed  on  a 
complaint  of  this  character.  But  stUl,  as  be  did  proceed* 
the  prayer  excluded  any  other  sentence. 

Lord  Wood. — I  think  the  objection  is  good.  The  statute 
gives  the  alternative  of  fine  or  iuprisonment.  The  presecutoc 
doee  not  ask  for  the  alteroativei,  but  for  the  specific  paukhr 
meat  of  impriaonmeDt,  On  such  an  t^tplicatiou  under  the 
statute,  I  do  not  think  the  Sheriff  oould  pronounce  any  other 
sentence.  I  say  under  the  statute,  becanae  it  Is  enougb.tbat 
this  is  not  the  kind  of  punishment,  In  fiwt  not  the  punishment, 

C rayed  for.  A  fine  may  have  buen  a  very  suitable  punishnient, 
ut  1  think  the  Sheriff  was  bound  by  the  prayer. 

Lord  Oomaiu — It  is  not  disputed  that  the  procurator-fiscal 
wasentilJed,  in  the  ezerdse  of  bis  discretioD,  to  ask  for  fine  or 
imprisonment  On  the  argument  presented  to  us,  it  is  to  be 
assumed  that  the  complaint,  in  asking  only  forimprbonment,  Is 
nnobjectioaabl&  But  if  MS  huw  could  the  Sheriff  impose  any 
other  punishment?  fnie  sentence  could  not  go  b«^ond  tiia 
prayer. 

Zorif  AnderaoK. — I  do  not  quite  concur  in  holding  this  a 
perfectly  regular  complaint  uuder  the  atatute.  I  think  the 
Sfaeriff  might  have  objected  that  It  limited  his  powers,  and 
might  have  refused  to  proceed  under  it.  But  if  he  went  on, 
hi*  sentence  mast  be  witliin  the  prayer. 

The  Court  pronounced  the  following  interlocutor: — 

"  In  respect  that  the  prayer  In  the  original  complaint  ia  for 
imprisonment  only,  while  the  sentence  pronounced  ia  for 
a  fine,  pass  the  bill;  suspend  the  sentence  complained  of; 
find  no  expenses  due,  and  decern." 

AeL  Cranfurd;  BIchard  Arthur,  S.S.O.  Agmt.—AU.  Halt- 
land  :  Joseph  Ultchell,  W.8.  .^^^W.Q.T.) 


o  The  statute  9  Geo.  IT.  c.  28,  provides.  1 19—"  That  in  the 
proeecnilon  of  criminal  ofiences  before  Sherifib  of  counties  in 
ticotland,  where  the  prosecutor  shall,  in  his  libel,  conclude  for 
a  fine  not  exceeding  £10,  together  with  expenses,  or  for  im- 
prisonment  in  jail  or  in  bridewell  not  exceeding  60  days,  ac- 
compaoled,  when  necessary,  with  cauUon  for  good  behaviour, 
or  to  keep  the  peace  for  a  period  not  exceeding  six  months, 
and  under  a  penalty  not  exceeding  £20,  it  shaU^  and  may  ba 
lawful  to  proceed  to  tiy  such  offen9|h^f^|)^t#«l«#@C>>$lC 
expediuous  manner,"  &c,  ,  O 
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REPORTS  OF  OASES  DECIDED 


Uth  Jun*  1853. 
Skoosd  Dituiox. 
AuxurDRB  Dallas,  Pursuer  &  AdvoeatoTf  v.  Alkx- 
AKDEa  MakKj  Defender  &  lieapondent. 

Proeei»:— Sumnont — Record— •Relerancy — 7%«r«/e  of  proeeti 
im  the  Court  of  Se$m»,  a$  welt  at  in  the  Sheriff  Courts,  it, 
that  M  even/thing  which  it  t^f  the  eneneeofthe  aetioitf  whether 
in  the  averment  of  what  t'l  an  enential  quaHtg,  or  o  f  what  it 
a  proper  yrowd  of  aetiom,  the  ntmnoiia  tmd  eomdaaeemdenct 
MlMl  be  eompUte  mh  initio,  amd  that  no  change  can  be  intra- 
dueed  into  the  revieed  comdetcendenee  which  allert  the  attm- 
noM— or  the  annexed  condescendence,  which  it  part  of  the 
tummont — in  tuch  matleri,  except  bg  eMmidmemi  of  the  nm- 
mailt,  on  have  obtained. 

ProcoM — Privilege — Record.  ReTiaal  of — Relemicy — A  tum- 
mmu  of  daeuffet  raited  in  the  Sheriff  Court,  for  giviny  a  Jalte 
emd  atalieioia  w/brawfibii  o/*  erima,  and  obtaining  a  tearch  war- 
rant therei^ioH,  contained  mo  avermcHt  of  want  of  probable 
CHUM,  but  that  averment  wae  added  on  reoital.  The  recm-d 
havinff  bee*  etoted,  and  no  notice  taken  of  the  deject  m  the 
tummont  till  advocation  on  the  meritt — Held  that  want  of  pro- 
bable cause  was  of  the  ettence  of  Ike  action  ;  that  the  aver- 
ment thereof  could  not  competently  be  inserted  l^  wag  of  revisal 
mtrelg,  but  that  it  could  onfg  be  added  at  an  amendment,  on 
leave  granted ;  therefore,  that  as  the  ease  came  btfore  the 
Sheriff,  an  averment  ettential  to  the  relevaneg  wat  wanting— 
end  action  ditmitted  aceordinglg. 

The  pursuer  raised  a  Bummoiu  of  damages  ia  the 
Sheriff  Court  of  Num  a|;aiDSt  the  defender,  i^e  conde- 
seendenee  annexed  to  whicAi  set  fbrth,  that— 
"In  furtberanoe  of  the  rereage  threatened  in  the  precedini; 
article,  and  otberwiae  in  attempting  tu  carry  out  some  other 
gronndlen  hatred,  malice,  and  ill-will,  erroneoosljr  and  ground- 
leealjr  conceived  by  the  defender  against  the  pursaer,  he,  the 

defedder,  did  moat  malicioQuy  and  fidsely  atate,  or  caune 

to  be  stated,"  to  the  procurator-fiscal,  that  Uw  punuer  had  stolen 
oerraiD  potatoes  belonging  to  the  defender,  and  that  the  porsncr 
bad  resetted  the  same,  ia  consequence  of  which  a  search  varrsnt 
waa  granted,  under  which  the  pursaer'i  house  waa  aearebed, 
"all  of  wUeh  was  wholly  false  and  unfounded." 

Defences  were  lodged,  in  vluch  it  was  pleaded,  inUr 
tUiOf  that  the  action  was  gronndless,  in  respect  Uie  in- 
formatbn  to  the  fiscal  was  ^ren  neither  '*  molicioasly 
nor  falsely." 

Thereafter  the  pursaer  lodjied  a  minute,  craving  the 
Court  to  order  into  process  tho  so  arch  warrant  and  rela- 
tive documents. 

The  defender  lodged  answers,  objecting  to  production 
on  various  grounds,  and  concluding — ■ 

"  UoreoTer,  malice  is  not  distinctly  pled,  and  the  abaence  of 
probable  cause  not  eren  averred.  The  action,  ilierefore,  and 
of  coune  a  diligtmce  aoogbt  to  recover  doonmeutB  to  support, 
such  an  action,  cannot  be  maiutaincd." 

Thereafter  the  pursuer  lodged  his  revised  condescen- 
dence, containing  a  statement  to  the  e^ct,  that — 

"  in  furtherance  of  the  revenge  threatened  in  the  prece<lin(r 
article,  and  otherwise  in  attempting  to  carry  out  some  other 
groumilets  haired,  malice,  or  ill-wil),  coDoeiveil  1^  the  defender 
against  tlie  pursaer  and  hii  daughter,  he,  tlie  dewnder,  without 
ang  probMe  cause  tlierefor,  accused  tiie  pursuer  of  the  crliiw  of 
reset  of  thefr,  in  so  far  as  he,"  &c 

The  defender,  in  his  revised  answers,  withdrew  his 
former  picas,  and  pleaded  simply,  that  there  being  no 
grounds  for  the  action,  he  was  entitled  to  absolvitor. 

Tho  record  having  been  closed,  and  proof  lod,  the 
Sheriff  assoilzied  on  the  proof. 

The  pursuer  advocated. 

The  respondent  lodged  additional  pleas  in  law,  to  the 
effect,  inter  alia,  that  his  proceedings  in  die  matter 
libelled  could  not  be  founded  on  as  inferring  Uability  fur 


damage,  without  evidence  of  malice  and  want  of  [ffokbh 
canae,  and  no  soeh  evidence  had  been  adduced. 

The  Lord  Oidinary  reported  the  ease  to  Inaer 
House  on  the  first  cidting. 

In  the  course  of  the  aq;nment,  it  was  pouted  oot 
from  the  Bench,  that  the  summons  obtained  no  af» 
ment  of  want  of  probable  cause . 

The  pursuer  pleaded — There  was  undoubtedly  no  ttcr- 
ment  of  want  of  probable  cause  in  the  summoos,  bit 
this  was  an  averment  which,  in  such  an  aotion  as  ^ 
mij^t  be  inserted  on  revisaL  For  it  was  an  annneM 
of  a  matter  not  of  .the  essence  of  the  action^  bat  mod; 
a  quality.  The  record  was  closed  withont  any  fdnd 
defect  in  the  action,  so  that  tho  objection  eame  too  hte. 

Lord  Juitiee-Clerk. — ^The  quoatioD,  how  Har,  DJoder  the  set 
form,  the  deficiencies  of  th«  original  aummons  may  be 
died  on  revisal,  la  one  of  much  ImportKOce,  and  is  socob- 
tlunaUy  arising,  that  I  think  our  best  plun  wIU  be  to  catadi 
the  whole  Jn^e^  in  order  that  a  distinct  nde  may  be  laid 
down  on  the  point.  It  fs  of  importance,  in  tfaJa  qnestion,  ttst 
it  has  been  settled  that  no  part  of  the  sammona  noed  be  piintoi 

After  consultation  with  the  whole  other  Jqdges,— 

lard  JtuHef-Clerk—W9  have  oMisnlted  the  whole  iodfk 
and  are  prepared  to  lay  down  a  general  m)t9  in  regard  tote 
question  which  arbies  in  this  cnse.  That  rule  is,  that  In  tmi- 
thing  which  iaof  the  essence  of  the  action,  whether  la  tbein^ 
ment  of  what  is  an  etdeotial  qnolity,  or  of  what  isai*ii|* 
grouudof  action,  the  summons  and  condescendence  niath 
perfentaud  complete  ab  iidtiOp  and  that  no  change  csatah* 
trodnced  Into  the  revised- oondeecendence  which  sAMit 
summons— or  tbe  annexed  Condesoendeues,  which  is  afaw' 
the  summons — in  euob  matteti.  Such  change  can 
made  by  an  amendment  of  the  summons,  on  leave 
This  rule  we  are  prepared  to  enforce  in  regard  to  tbe 
in  this  Court,  as  well  as  in  tbe  Sheriff  Court.  Such 

SmenX  rule  which  the  Court  are  to  enforoe,  then,  we 
ivisiou  bold,  that  in  Uils  case,  want  ^  piobaUa 
of  tbe  essence  of  the  action,  and,  therefore,  m  the 
of  it  was  omitted  in  the  condi-sceudence  annexed  ts 
fonningpartof  the  snmmoQs,  it  was  not  competent  to 
by  way  of  levlsal  merely,  hut  that  it  eonid  only  be  ■ 
an  ameudfneut,  on  leave  granted.  We  hold  that  thisa' 
waa  nectivary  to  the  m^vanqr  of  the  action,  and.  ' 
as  tbe  case  came  before  the  Sberi^  an  casentlat  aval 
wanting ;  and,  on  that  ground,  we  BUatiUv  tbe  nltlaNK: 
of  the  Sheriff's  interkwutor,  althouKb  pncswdins  on  Wf' 
rent  grounds. 

The  Court  pronoun::ed  the  followii^  intu'loc*ttf>^ 

"  The  Lords  having  beard  parties'  procuraton,  and 
communicated  with  the  wholt;  Court,  advocate  tfae< 
cal  the  interlocutor  complained  of:   Find  thatia^l 
moDS,  and  condexeendence  therewith  whleh  fmms  i 
summona,^  waitt  of  probable  cause  was  not  awmi , 
that  sncli  averment  was  essonUal  in  this  summon^  iHA' 
closes  u  caxe  uf  privilege  on  tbe  part  of  th«  defeadst: 
that  such  averment  cuuld  not  competently  bwaridrf  ^ 
count)  of  revisal  of  the  summons,  and  woii  only  la 
dnced  as  an  amendment,  on  motion  to  that  effitdbA 
and  granted :   There^re  (liSmlss  the  action :  Iftl^j 
auer  nable  in  the  expenses  in  tbia  Court,  and  of  i 
Inferior  Court,  and  deeem ;  allow  aocoonb^"  4a 

Xord  OrA'aorjf,  Bobertson.— M<C  Neaves,  Fsiki 
Livingstone,  W.S.  Agents.— Alt.  Uonro;  Stdafti' 
V/JH.  Agentt.-!.  C1tni.-^W.a.T.) 
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1514  June  1853. 
FmtT  DiTiiioa. 
Sum  Evan  Baillik,  Pursuer,  v.  Wuxuh  Fbaskb, 

Uiidlord  and  Tenant  —  Lrate  —  Contmct  —  Evidence  —  Con- 
■irnctioD — A/arm  was  Ut  on  a  rtgular  hate,  tht  r«nt  stipu- 
Itltd  i»  mhiek  m«  a  certain  number  of  guartera  of  grain,  at  the 
Jian^iee$oftktytar.  Cireumttaneee  in  which— Heii,  after 
theUtmthadheen  tome  geart  in  potKetticn.and  an  agreement 
kad  been  entered  into  between  bim  and  the  landlord,  to  the 
tfiet  that  the  finetnating  grain  rent  thouU  be  exehmgedfor 
e  fixed  wwneg  rent,  that  tkit  change  toot  made,  not  en  tht 
ftotiMg  of  a  temporary  reduction,  but  of  4  permanent  conoer- 
iu>ii  u/(Ae  rent,  to  endure  to  Ik*  endoj  the  leate,  and  that 
ttitker  partg  eould  retiU. 

Ib  1836j  tbe  defender  became  tenant  of  the  &nn  of 
BbIIou,  then  the  property  of  Mr.  Fraser  of  Ooldathel, 
inder  a  lease  for  fifteen  years,  at  the  grain  rent  specified 
n  tie  interlocutor  of  the  Lord  Ordinary. 

In  1844,  the  pnrsaer  pnroha«d  the  property  of  Cul- 
hitliel,  and,  on  the  allegation  that,  previons  to  his  pur- 
chase, an  agreement  had  been  entered  into  between  Mr. 
fWr  and  the  defender,  to  the  eSeot  that  the  gnun  rent 
^ified  in  the  lease  should  ba  changed  for  a  fired  money 
rat  of  XSO5  per  anaum-,  he  rused  the  present  action , 
Dondnding  for  payment  of  £1Q  as  thQ  alleged  balance 
be  at  that  rate  for  the  year  1849. 

In  flipport  of  his  aUegation,  the  pursuer  founded  on 
ammber  of  receipts  for  sums  piud  to  account  of  the  de- 
Mo*!  rent,  extending  from  May  1839  to  August  1850; 
k  Hi&ular,  a  receipt  of  22d  May  1841,  for  £305, 
fcnAgto  be  "in  fall  of  the  rent  of  Balloan,  crop  1840," 
l^other  of  25th  October  1844,  for  X294: 19:6, 
nWng  on  account  of  rent  for  that  farm,  crop  1843, 
wring  a  balance  of  £10:0:6  still  unpaid."  These 
tWe  followed  by  various  receipts  for  sums  paid  to  ac- 
MsDt  of  tbe  rents  of  tbe  succeeding  years,  none  having 
preference  to  the  fiors,  down  to  17th  May  1850,  of 
nich  date  there  was  a  receipt,  charging  tbe  defender 
arrears  of  rent  for  years  1846, 1847.  and  1848, 
Sl7 :10s.,'' and  crediting  him  "by  cash  £40^  and  by 
Aatenent  £37:  lOs."  The  next  and  last  receipt  was 
•f  27tli  Augost  1850,  for  £235,  bearing  to  be  « to  ac- 
ntmt  rent  of  Balloan  for  crop  1849."  It  was  for  the 
li&rGDce  between  this  sum  and  £305  that  the  action 
18  brought.  There  were  further  the  rental-hooka  kept 
9  the  pursuer,  in  which  the  rent  of  Balloan  was  entered 
i  £30:1;  and,  lastly,  two  letters  from  the  defender,  the 
»t  to  Mr.  Fraser's  factor,  in  May  1844,  at  which  date 
H  pursuer  had  purchased  the  estate,  though  his  term 
Imtry  had  not  arrived,  referring  to  a  promise  alleged 
l>ka»  boBo  made  by  Mr.  Fraaer,  that  tbe  defender's 
^ttdumld  be  redacod  to  that  paid  by  tbe  neighbouring 
pSMttflbiDS,  and  stating  bis  own  rent  at  £305.  The 
j^Mid  lettvwRS  to  tbe  pursnery  in  Maroh  1848,  asking 
vi|^ndiotioii  of  rmt. 

un  defetider  deni^  tbe  pursuer's  anegation.  He 
i^ted,  Uiat  for  sometime  after  his  entry,  he  pud  the 
E^un  s^^ilated  in  the  lease,  but  finding  this  too  high, 
^  ^plied  to  Mr.  Fraser  to  reduce  it,  who  admitted  tbe 
"MnmUanM  of  the  request,  but  entered  Into  no  agree- 
*■*  fcr  k  ysrmaoent  reduction .  The  defender,  how- 
J^^VM  g^Ten  to  understand  that  his  rent  would  be 
j^y^^  <^  tha  same  rate  per  asre  as  that  pud  for  the 
Np||Mi^|  tenof  Jfaios^atvhich  rate  his  teot  would 
SCOTTISH  JURIST. 


have  been  £305  per  annum.  That  for  two  years  after 
the  pursuer's  entry,  tbe  defender  was  charged  rent  at 
the  rate  of  £305  per  annum,  but  be  all  along  complained 
that  tbJs  was  too  high,  and  was  promised  that  a  further 
abatement  of  £25  would  be  allowed.  That  on  settling 
the  balance  due  for  the  yeara  184G,  1847,  and  1848,  be 
reminded  tbe  pursuer  of  this  promise,  and  accordingly  a 
compromise  was  entered  into  by  whioh  an  abatement  of 
£37: 10s.  was  allowed  for  those  years.  This  was  the 
transaction  referred  to  in  tbe  receipt  of  17th  May  1850. 
That  settled  all  claims  of  the  defender  up  to  1848  in- 
elusive,  and  he  was  entitled  in  the  succeeding  year  to 
fall  back  on  the  terms  of  the  original  contract. 

The  Lord  Ordinary,  on  7th  July  1862,  pronounced 
the  following  interlocutor:— 

'<  Finds  tbat  in  the  year  1836  the  defender  becams  tenant 
of  the  farm  of  Batloan,  on  the  fstftte  of  Culdntbe),  then  the 
propett]'  of  Mr.  Fnuer  ;  Finds  that  the  lease  wae  for  fifteen 
years,  commoacing  at  Wbttsanday  1836  as  to  the  boosos  and 
grass,  and  the  separation  of  tbe  crop  from  the  ground  as  to  the 
arable  land,  and  that  tbe  rent  nmtble  acoordlDK  to  tbe  lease 
at  the  terms  of  Candlemas  and  Whitsnnday,  after  reapf  ng  the 
crop,  was  at  the  rate  of  the  price  and  value  of  the  number  and 
qnanUties  of  Imperial  quartets  of  wheat,  55^  imperial 
qaarters  of  biirleri  and  111  imperial  quarters  of  oate,  accoidiu  '. 
as  such  price  and  value  should  he  annaallj'  fixed  and  oscer 
t^ned  by  tbe  Sheriff's  fiars  of  the  county  of  Inverness,  in  the 
month  of  February  in  each  year  :  Finds  that  tbe  estate  of 
Cnldutbel  waa  purchased  by  the  pursuer  from  Mr.  Fraser  in 
the  year  1841 :  Finds  it  proved  that,  at  least  so  £ai  bacli  as 
crop  and  year  1840,  the  rent  ceased  to  be  paid  as  a  grain  rent 
converted  according  to  the  fiara  prices  of  the  county,  or  Trith 
any  reference  to  tbe  fiars  prices  of  each  year  respectively,  and 
that  for  that  crop  and  year,  and  snbsequent  years,  the  rent 
agreed  to  be  talien  by  the  landlord,  and  which  was  to  be  ptdd 
by  the  tenant,  was  a  fixed  sum  of  £805,  and  that  it  was  In  re- 
ference to,  and  in  liquidation  of  that  sum  as  the  rent,  that  the 
payments  of  the  defender  for  his  poesessinn  of  the  form  bare 
been  made  for  and  since  crop  and  year  1840:  Finds  It  proved 
by  the  writs  in  process,  and  the  actings  and  transautiona,  aa 
thenby  evidenced,  between  Mr.  Fraeer  and  tbe  pursuer  aa  the 
landlords  on  the  one  band,  and  the  defender  as  tenant  on  the 
other,  that  the  sud  change  was  not  made  upon  the  footing  of 
a  temporary  rednotion,  but  of  a  permanent  conversion  of  the 
rent  into  a  fixed  money  rent  of  tbe  foresaid  amount,  to  endure 
till  the  end  of  tbe  lease,  instead  of  the  original  grain  rent,  con- 
vertible as  aforesaid  ;  and  that  this  arrangement  is  binding  on 
tbe  parties,  and  cannot  be  resiled  from  by  either  of  them,  as  it 
may  happen  to  bs  forhiga'lvantage  to  do  so;  Therefore,  finds 
that  the  rent  exigible  by  the  pursuer  from  the  defender  is  a 
money  rent  of  £80^  per  annum,  payable  at  the  terms  fixed  Iw 
the  leiise  for  the  paymeut  of  the  irraln  rent  thereby  stipolatea, 
and  decerns  But  before  further  answer  as  to  the  exact  sum 
remaining  due  to  the  pursuer,  and  for  whioh  he  may  1m  en> 
titled  to  decree,  in  regard  to  which  parties  are  stated  not  to 
be  agreed,  appoints  tbe  cause  to  be  enrolled.  , 

"  jTote.— The  Lord  Ordinary  has  no  doubt  In  his  own  mind 
that  the  interlocutor  he  has  pmnonneod  la  in  accordance  with 
wlMt  was  tbe  bona  fide  underBtandtag  of  the  parties,  and  Is  of 
oplni«)  that  it  is  snpported  by  snfflcient  legal  evidence.  True 
there  hi  no  aiplicit  agreement  in  so  many  words.   But  that  Is 
not  uec^sary  to  qnaliry  or  alter  tbe  terms  of  the  lease,  and  to 
substitute  bindlngly  a  fixed  money  rent  for  the  covenanted 
grain  rent.   Now  it  appean  to  tbe  Jjord  Ordinary,  that  wlien 
the  writs  In  proGesi  are  duly  weighed,  they  cannot  reasonably 
be  reconciled  to  the  idei^  that  nothing  more  was  done  than 
the  merely  giringadeduction  to  the  tenant  from  year  to  year, 
leaving  the  payment  of  the  gr^n  rent  still  asubustingobliga.  ' ' 
tion,  to  which  either  party  could  recur  when  lie  choee.  AVhat 
was  done  was  not  of  tbe  nature  of  a  deduction  flx.ed  and 
'  allowed  from  tlie  year,  with  reference  to  wha.li.wc>uld  he  the 
amount  of  the  grain  rent  for  the  year.   From  1B40;  (that  year 
and  crop  inclosive),  it  was  a  certain  nuvaryln^jlitm  eif  £80&  ' 
that  became  the  rent  to  be  pud,  and  which  was  paid^-^aqqp 
what  was  done  as  appearing  from  tlie  writs  produced,  soems^^ 
Uia  Lord  Ordinary  not  to  be  reooudleable  with  the  suppoiiQ^ 
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tbftt  the  roliDg  and  eulmtautive  obligatioo  in  regard  to  rent 
{tmtable  bjr  tbe  tenant,  and  tn  which  the  landlord  conkl  ap- 
■'pual  when  be  choRe,  as  the  regulator  of  the  rigblJi  of  parties, 
eontlHiied  to  bo  the  covenant  for  pasrment  of  tbe  grain  aii  Bti< 
'puUted  by  ttau  leare.  He  thinks  it  is  proved,  that  the  fixed 
monty  rent  of  £805  was  snbetitnted  for  it,  and  that  the  parties 
dealt  with  each  other  upon  ttiat  footinfr,  and  were  l^ouud  to 
adhere  to  it.  Accordingly,  tbe  letters  of  the  defender,  or  at 
■JfBslone  of  tbem,  are  plainly  written  in  conformity  to  that 
.underatanding,  — the  rziRtlDg  rent  beinf*  taken  as  a  fixed 
'  money  rent,  giving  w)  much  an  acre,  which  t  he  defender  con- 
liders  two  high  when  compared  with  the  rent  of  another  farm, 
iMnoed  to  so  mncb  per  acre,  and  .to  the  rate  yielded,  by  which 
ho  propOMS  that  hli  own  rent  should  be  reduced." 

The  defender  redtumed,  pleaded — It  waa  a  serious 
mmtter  to  allow  the  tenns  of  a  written  contract  to  be 
orerruled  by  extraneoos  evidence.  But,  here,  there  was 
truly  no  evidence  on  which  to  support  so  important  a 
ohaoge  oq  the  contract,  as  that  held  by  the  Lord  Ordi- 
nary to  have  been  agreed  to.  The  defender,  during  the 
earlier  period  of  his  leaetc,  found  the  rents  as  caloidated 
by  the  fiars  too  high,  and  the  landlord  allowed  a  tem- 
por^y  abatament,  which  reduced  the  rent  to  ^305.  So, 

X'n,  this  being  still  too  high,  another  abatement  was 
red.   But  these  were  more  temporary  redactions  by 
the  landlord,  in  the  knowledge  that  he  cbnid  not  reason- 
ably expect  to  obtain  more.   There  was  nothing  to  make 
.them  binding  on  him,  and  if  notlnndingonthe  landlord, 
.  tbey  could  not  bind  the  tenant. 

The  pursuer  aiiswcred — Taking  the  whole  matter  into 
eonsideration,  it  was  obvious  that  the  arrangement  en- 
tered into  between  Mr.  Eraser  and  the  defender,  to  take 
a  fixed  money  in  place  of  a  6uctuuting  grain  rent,  was 
intended  to  be  peru^anent.  This  was  the  obvious  tenor 
of  all  the  documents.  Up  to  the  year  1648  incluwve, 
as  appeared  from  tbo  receipt  of  17th  May  1850,  the 
rent  had  always  been  charged  as  one  of  £305.  The 
landlord  could  not  resile  from  the  agreement,  for  it  was 
embodied  in  his  own  rental-books,  which  bound  him.  It 
Oonld  make  no  dil^rence  that  an  additional  abatement 
was  flowed  by  the  landlord,  even  after  this  arrangement, 
at  one  time  bo  adrantageous  to  the  tenant,  hui  been 
entered  into,  and  the  latter  could  not,  when  the  arrange- 
ment became  disadvantageous  to  him,  fall  back  on  the 
eontraet,  which,  when  it  waa  diBBdvantagoons,  ho  had 
abandoned. 

■  Lord  Fullerton. — This  ii  a  case  of  Bome  nicety.  The  Lord 
Ordinary,  proceeding  on  a  statement  of  what  he  holdii  the  facts 

f roved,  docs  In  effect  alter  the  terms  of  this  written  contract 
flat,  no  doubt,  is  a  thing  which  always  reqolres  the  most  dis- 
tinct proof,  and  I  confess  that  I  at  first  doubted  whether  the 
InterlooiMordid  not  go  too  far.  The  Lord  Ordinary  holds, 
that  there  was  a  tranxaction  altering  the  original  transaction, 
by  changing  the  rent  from  a  grain  rent  tn  a  fixed  money  rent ; 
and,  wondlg,  that  thnt  was  a  permanent  alteration.  And  no 
donbt  there  are  lieru  otrong  reaaons  forholiflnc  that  there  was 
Mine  change  of  this  kind,  because  the  rent  iriihe  lease  was  not 
moony,  but  was  to  be  paid  according  to  the  fiars  of  each  year. 
Bnt,  on  looking  to  the  receipts,  we  find  that  all  this  Is  so  much 
changed,  that  la  the  receipts  there  is  no  reference  to  tbe  fiars. 
Kuthloff  is  referred  to  but  the  money  rent  Then  there  are 
letters.  I  do  not  tlirow  them  ont  of  the  proof,  thoii:;h 
'  1  any  very  Ktrong  evidence.  I  think  this 
Btion  to  KO  to  a  jury,  for  it  is  truly  a  jury 
jng  all  these  clrcumstanren,  I  think  there 
Jostify  a  jury  in  holding  that  this  was  an 
\m  year  to  year,  but  for  the  whole  duration 
I  think  the  strongest  tblnfi;  Is  this  sort 
sn  the  parties  as  to  the  abatement  cnn. 
'  of  Hay  1860.  Then  there  ara-thetc  ren- 
only  SDtn  charged  agaiott  the  tfn^t  is 


this  £305.  That  Is  very  strong ;  these  rentals  jot  foraputil 
the  landkml's  hirnks.  This  evidence,  combined  wilk  tbtint 
satisfied  me  that  tbe  Lord  Ordinal  y  was  right 

Lordleory. — I  am  of  the  same  opinion.  This  It  s  ami 
great  peculiarity  In  tbe  circumstances.  Bad  it  bsenncka 
one  as  that  of  Gibbs,  wbflTD  the  whole  f  irideace  «u  lla  t.' 
several  acceptances  of  abated  reDt*  I  abonU  have  tbss^tftt 
we  must  have  followed  that  decision.  But  this  i«  D<(k«i 
of  mere  abatement,  bnt  oue  wbers  the  essence  of  tbe  tm  > 
much  encroached  on.  It  stands  originaliy  on  tbvfitn  bw 
year  to  year ;  then  there  was  a  change  to  a  money  mtt|  m 
I  hold  that  this  was  not  a  temporary  alteiatioB,  bsL,»lk 
Lord  Ordinary  outsit,  **  one  to  cndnn  till  the  end  oftWloa' 
We  have  first  these  recetpta.  Then  there  is  tbe  if  liv 
1644.   1  cannot  get  over  all  these  circamstaneES.  . 

Xjord  SeherUon. — hare  come  to  the  same  condtirioiL  It 
douht  it  is  a  delicate  thloR  to  lofringe  on  tbe  tenutofsvA' 
ten  contract;  bnt  if  the  change  on  that  contrBet,ii%tcibk4- 
leged  to  have  been  made  hero,  be  provi-d,  we  mwt  gire  da 
to  tbe  ohaoge.  I  tliinb  the  evidence  of  the  rentaliandmi^ 
very  strong ;  and  further,  I  attach  tbe  greatest  bopoitant 
tbe  letter  of  May  1844. 

Lord  Praident. — lam  not  surprised  at  tbe  ressltstvk* 
your  Lordships  have  arrived.  I  had,  Md  still  bare, H«e^ 
culty;  bnt  tiioogb  1  dosUU  entertaia  aome  doDbti,I<l*M 
feel  them  so  stroDgly  as  to  diswot. 

AHm. 

Lord  Ordinary, 'WwA.—Aa.  Patton ;  Home  k  Bw.VJ 
AgvUt^AU.  Uonro ;  L.  M.  Macara.  W.Sw  JiguO^'VAS^ 
(W.O.T.) 


mh  JuM  1853. 
High  Coubt  or  JusnctAaT. 
Akokew-  Aboo,  SmprntUr, «.  Gbomk  AfGaiut 
t^HABT,  SeipondadB, 

Uii«rer  and  Servant— Workmen**  Act,  4  Geo.  IV  r. 
A  workman,  wAose  contrmet  uiilh  bit  amptogtf  mi  «  *»* 
obUgatioH  ttgned  bg  kimttlf  omfy,  de$erled  kk  iwtM  ' 
i«u  apprehended  and  emmettU  mtdtr  lie  Sd  $ttiif  <{* 
riafWe— Hrlrl  not  meetuary  to  tupport  ikt  .onnctMktf 
the  ttrmM  of  that  section,  that  the  eontract  ^ 
tkoutd  bear  the  eigitature  of  both  partieo. 

Master  and  Servant — Woikmen't  Act,  4  Geo.  IT,  i)^ 
Minority — A  workman  aged  17,  and  taming  swyn.**" 
into  a  nntrael  with  hit  mptt^/wr  tma  jMors,  dtHifd.^ 
wat  convicted  under  the  tIalHte — Helri  thmt  siawif* 
(tsie  Iff  contracting  waa  no  ohjeoion  to  ika  convitliin. 

Workmen^  Act.  4  Geo.  TV.  e.  34— Cotimttea— ^ 
o/  the  Peace  convicted  a  workman  of  deaartion  nndv  (it* 
tute  ;  but  on  ike  workman' a  promiae  to  re*«jw,  «*/ •« 
of  the  emp/uger  to  take  him  back,  the  dirt  ieaa  e^jf"*'^'^ 
out  sentence.  The  workman  failed  fit  Mf  firomit.  f**" 
ofterwardt  terved  with  a  notice  to  eoti'^U'r  'bej^'f  t'" -'"^ 
to  shew  cause  whg  warrant  should  not  be  grjinted  f"  Vi  '  * 
Aim.  Be  failed  to  appear,  and  warrant  itaa'S""'"-'  " 
ingb/.  fft  waa  apprehended,  and  receipfd seaf*""  'F** 
original  convictioM — Held  tkat  tha  proeeadiifr  win  nf^- 

This  was  a  snspenaon  of  a  emTietiu- 

Workmen's  Act. 

The  suspender,  when  1 7  years  of  age,  eo(tf«iBM| 
contract  of  employment  with  the  raspondent^BiMr 
lowing  terms: —  , 

••FitAerrow,  19fA  June  I862-— I  heit  bind  an-l  <*8PT'' 
to  work  with  George  and  CharJcs  Bmnri,  iarh-s'l  ii*. '  "^^ 
row,  for  two  years  from  thi"  date — flr>t  j  *^  ir  tn  pi"  ^ 
week — and  second  year  lOs.  per  w«k — *nt\  wp" 
ther  to  tiie  country  when  yoa  have  *  j  jb  forlrim  w*"L* 
Sir,  yours.  ANPPrWjMBi 

He  lefk  his  service  on  19th  Marob  aaWg* 
Qls^w.  On  the  a|iplication  qJ'  tbe  ntifml/^' 
waa  api^ehended  nndcr^l  3  of  the      '  '     *  "** 
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G«o.  IV.  0.  34,0  and  was  brought  before  one  of  the 
•Tustices  of  the  Peace  for  Laoarluhire  on  28tb  April. 
STha  snapeDder  haviag  made  a  declaration,  the  following 
Wonviotion  was  pronoanccd  : — 

^  '*'Ftndt  It  proved  hj  the  adminion  of  the  defender,  thftt  he 

Eteml  fnto  ^  eiwagMDeitt  or  written  agreement,  dHted  the 
th  day  »f  Jane  lut,  referred  M  in  the  complaint,  and  that  he 
bend  itrto  the  wrTiee  of  the  complalnere  ander  the  mtd 
hgreentent,  and  cnntinoed  to  lerve  them  ontO  the  night  of  Sa- 
nrrday  the  I9th  day  ef  March  lut,  upon  the  evening  ot  whidi 
day  he  qatllrd  the  •(>r«ioe  of  th«  complaiiieni,  and  hat  nnt 
■tnee  mamed  to  it :  Finds  that  the  defender  became  bonnd  by 
Ifae  Mid  written  agreement  to  work  to  the  compUinen  for  two 
Tcara  from  ita  date^  at  the  wane  of  9«.  a-week  ftnr  tlw  flrat  year, 
•nd  a-week  for  the  eecond  year:  Tiads  that  the  uid 
written  agreement  U  not  an  Indenture,  but  i»  a  minateof  tgree- 
ineut  oniter  which  the  defender  hired  himself  to  the  complain- 
era  as  a  jnurneyman  in  the  trade  of  Uth-splltter  at  Fiiherrow, 
and  that  tlie  same  was  homulogated  by  the  defender  having 
entered  upon  their  service  and  worked  to  them,  and  drawn  the 
atipalited  wages  under  it:  Vinds  that  the  excuse  offered  by 
the  defender  for  Jiis  oondnet,  namely,  tiiat  the  complatners  re- 
fused to  pay  him  his  wages  for  Ave  days  he  w«s  absent  iVom 
tlieir  work,  in  conseqaenoe  of  an  Injury  to  Iiis  finger,  it  IhmiI- 
misstble,  in  respect  ^at  tie  bring  a  Journeyman,  and  not  an 
apprentice,  wu  entitled  to  wages  for  ttw  time  only  that  he  no- 
tuaUv  worked  to  the  eomi^Ders,  and  not  entitled  to  payment 
for  those  five  davs,  and  that  by  quitting  tlieir  service  on  the 
aald  19th  dayof  toarch  last,  and  removing  to  Falkirk  In  search 
of  employment,  and  thence  to  Glasgow,  and  entering  into  an 
engagement  witti  a  lath-splitter  in  Olaagow,  the  defender  de- 
nerted  the  coniplainen'  service.  Tlie  Justice,  tlierefore,  con- 
victs the  foresaid  Andrew  Argo,  defender,  of  having  failed  to 
ftilfll  his  part  of  the  fbresaid  contract,  within  the  meaning  of 
the  statute  4  George  IV.  cap.  34,  libelled,  by  having 
absented  himself  from  the  service  of  the  complainen  since 
trie  asM  I9th  day  of  Uareh  hut,  after  haviag  eoteied  into 
such  service  under  the  said  written  agreement,  and  ot  having 
tberehy  deserted  the  complainers'  service,  as  set  forth  in  the 
cunlphlnt.  At  title  stage  of  the  proceedings,  the  said  Andrew 


*  '*That  if  any  servant  in  hnabandry,  or  any  artifloer,  calico 
printer,  huidicruksman, miner,  collier,  keelman,  pitman,  glass- 
man,  potter,  labourer,  ur  other  paratm,  shall  contract  with  any 
person  or  persons  whomsoever,  to  serve  him.  her,  or  them,  fur 
any  time  or  times  whatsoever,  or  In  any  otlier  manner,  and 
■hall  not  enter  into  or  oommence  his  or  ner  service  according 
111  bis  or  her  eontract— each  contract  being  in  writing,  and 
signed  by  the  oontracting  parties— or,  having  entered  into  such 
service,  sliall  at>»eut  himself  or  herself  from  liis  or  lier  service 
before  the  term  of  his  or  her  contract — whether  such  contract 
•hall  be  in  writing  or  not  in  writing — shall  be  eompleted,  or 
neglwt  to  fulfil  the  same,  or  be  guilty  of  any  other  miiconduct 
or  misdemeanour  In  the  execution  thereof;  or  otherwise  re- 
apecting  the  aamo,  then  and  in  every  such  case  it  sliall  and 
nay  be  lawlVil  for  any  Justice  of  the  Peace  of  the  county  or 
place  where  such  servant  in  husbandry,  shall  have  so  con. 
tracted.  or  be  employed  or  be  fonnd,  and  such  Justice  is  Inreby 
authorized  and  empowered,  upon  complaint  thereof  made  upon 
(Mtti  to  him  by  the  perjon  or  persons,  or  any  of  them,  with 
whom  Ruch  servant  In  husbandry,  So:.,  shall  have-so  contracted, 
or  by  his.  her,  or  their  steward,  manager,  or  agent,  wbidi  onth 
puch  Justice  is  hereby  empowered  to  administer,  to  issue  bis 
warrant  for  the  apprehending  eveiy  sudi  aervani  in  husbandry, 
4c.,  and  to  examine  into  the  nature  of  tlie  complaint ;  and  if  it 
shall  appear  10  sucli  Justice  thttt  any  socli  servant  In  hnsban- 
dry,  &c.,  shall  not  have  fulAlleii  audi  contract,  or  hatb  iMen 
guilty  of  any  other  misconduct  or  misdemeanour,  as  aforeeaVl, 
it  shall  and  may  be  lawful  for  such  Justice  to  commie  every 
suob  person  to  the  House  of  Currection,  there  to  remain  ao<l 
btt  held  to  hard  Ubour  for  a  reasonable  time  not  exceeding 
thru  months,  and  to  itMte  a  prcqnrtlonal  part  of  his  or  her 
wnmi  for  and  durii^  such  period  as  he  or  she  shsll  be  so  con- 
.flne(nn.the  Bouse  of  Correction,  or,  in  lieu  tlwreof,  to  punish 
llw^WAlder  tty  abating  the  whole  or  any  part  of  bis  or  iier 
ted^ohargaaudi  servant  in  husbandry,  &c.,from~his 
ORHlrt^gitnattSvrvioe  or  amplornwnt,  which  discharge  shall 
ba  given  voder  the  hand  and  seal  of  such  Justice  gr^U." 


OF  SESSION,  <frc.  m 


Argo  nfEered  to  retom  to  the  serTice  of  the  compWBCM,  Md 
fiaithfully  implement  his  part  of  the  foresaid  agreement,  and 
the  coinplainer  Cliarles  Smart  having  agreed  to  receive  hiqi 
again  into  tiie  service  of  the  complalnere  under  the  said 
written  agreement,  the  Justice  adjourns  and  continues  the  diet 
until  the  12th  day  of  May  next,  atone  o'clock  afternoon,  and 
appoints  tlie  parties  then  to  attend  within  the  Justice  Hall, 
County  BuildingK,  Glasgaw.         Johx  O.  Haxilto:*,  /.P." 

The  soBpeDder  failed  to  return  to  his  service,  and  to 
appear  at  the  diet  meotioned  in  the  coDvictloD.  The 
foUowinj;  proceedings  took  place  in  bis  absenoe  : — 

"At  Olasgow,  and  within  the  Justice  Uill  there,  this  12th 
day  of  May  1S»  years— In  presence  of  Jolin  Gewga  Hamil- 
Cuii,  Esqnir^  one  of  her  Majesty's  Jnaticea  of  the  Peace  for  the 
County  of  Linarfc— Appoued  John  Naiaraith,  writer  in  Qlas- 
gnw,  agent  for  George  Smart  and  Chariea  Smart,  the  eont- 
plnlners.  The  defender  Andrew  Argo  bavuig  been  calledr 
failtKi  to  appear, 

"The' said  John  Nilsmith  stated,  that  notwithstanding  the 
promise  made  by  the  defender  In  presence  of  the  Justice  at  last 
diet,  to  return  to  the  complainera'  earvlapr  and  serve  out  tlte 
period  of  his  writtm  engagement  with  them,  he  had  MIed  to 
return,  and  stilt  absented  himtelf  from  the  complainers*  work. 
The  said  John  !T)iismith,  a«  agent  for  the  complainers,  there- 
fore craved  the  Justice  to  grant  warrant  to  apprehend  the  fore- 
said Andrew  Argo,  and  to  bring  him  before  the  JuBtice,that 
the  cause  may  bt>  dinposed  of  by  sentence  under  the  conviction. 

"  J.  Nusxtrii.       Joiia  O.  HAiriLToif,  J.P." 

Upon  this  motion,  tbe  Justice  issued  tbd  foUowii^ 
delivcrsDce 

"  The  Justice  having  eoiaitlered  the  said  motion  made  for 
the  complainers— In  respect  that  the  defender  tus  filled  f>  ap- 
pear at  this  diet,  and  that  tt  Is  tUtcd  he  stiU  abeenta  himself 
from  the  oomplainerM'  service,  appoints  the  oomplalners  to  inti- 
mate the  said  motion  to  the  defender,  by  serving  him  with  a 
copy  thereof,  and  of  this  interh>cntnr,  and  adjourns  and  conti- 
nues the  diet  till  the  26th  day  of  May  instwit,  at  one  o'clock 
afternoon,  and  ordains  the  defender  then  to  appear  witUn  the 
JnsUce  H  ill.  County  Buildhigs  Glasgow,  to  shew  canaa  whjr 
warrant  to  anrehend  shonU  not  be  grauMd  as  craved. 

•*  Joior  a  aaMinoN,  J.Pr 

Tbe  mspender  haviag  returned  to  the  coiutj  of  Mid- 
Lothian,  the  concmreDCe  of  the  Justice  of  tbe  Peace 
olerk  of  that  ooanty,  ^riiich  became  iwcessary  to  carry 
it  into  aSaot,  was  obtained  on  25th  May;  and  the  war- 
nint  was  served  on  the  saspender  on  the  same  evening. 

Oq  26th  May,  one  of  the  respondents  appeared  bo- 
fore  the  Justice  who  had  granted  tbe  origioat  warraut, 
and,  iit  respect  of  the  above  notice  of  motion,  he  craved 
warrant  to  apprehend.  The  Jastice,  instead  of  at  once 
granting  this,  continued  and  adjourned  the  diet  till  7th 
Juno.  Doe  inUmadoD  hanng  been  made  to  the  taut' 
ponder,  be  appeared  od  7th  June  before  the  Jiutico, 
and  objected  to  the  regularity  of  the  prooeediDge.  The 
following  is  a  nunute     the  proceedings  : — 

*'Al  Glasgow,  the  7th  day  of  June  1853— In  presence  of 
John  George  Hamilton,  one  of  Her  Majesty's  Justices  of 
the  Pence  for  tlie  county  of  Lanark— Appeared  the  petitioner 
C'larl'S  Smart,  and  Mr.  Naismith  his  agent— Appeared  nlto 
the  deft-mler  Andrew  Argo,  and  Mr.  Bobert  D.  D.iuglas  hi* 
sitenr.  Tbe  complainers  moved  fur  sentence  against  tlie  de- 
fender in  terms  of  the  statute,  under  the  conviction  Issued 
against  him  on  SSth  April  htst  1853.  Upon  which  tlie  defender 
otijected  to  tbe  competency  of  the  present  proceeding.  In  re* 
spect  that,  upon  tlie  assumption  of  the  truth  of  the  statement  In 
tiie  motion  served  upon  the  ilefender  to  re-enter  the  complain- 
ers' service,  and  that  promise  huring  been  followed  by  libera- 
tion, that  ainoonls  In  effect  to. a  new  contract  of  service,  and 
therefore  thj  prucueilings  have  fallen.  The  former 

naotion,  m  that  now  made,  Is  founded  entirely  on  the  original 
and  only  contract,  and  the  original  breach  ofit,  although  ih« 
pursuer  has,  in  addiUon,  stated  hit  ^°*ITB  ^F^M^Km^ 

Thorny  the  Jnstioe  prono&ii^ll  W^SOi/wtt^^- 
lenee: — 
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"The  Jwtlee  hiring  eonsldend  the  motioa  fbr  theeompl^n- 
ert,  dtyeotiont  tbereio,  aniwen,  and  the  whole  proevs*.  repela 

the  defender's  objectioni ;  an>1,  upon  the  coraplsinen'  motion, 
and  under  the  conviction  laaued  igainat  the  defender  Andrew 
Argo  upon  the  28th  day  of  April  Uat  18SS,  grants  warrant 
to  commit  tlie  said  Andrew  Argo  to  the  Hoaae  of  Correction 
called  the  North  Prison  of  Glasgow,  there  to  remain  and  l>e 
held  to  hard  labonr  for  the  period  Ot  thirty  days,  and  grants 
wairant  to  conauUes  to  conrejr  him  to  that  prison,  and  to  the 
keeper  thereof  to  receive  and  detain  htm  accordingly. 

"  JoHw  G.  Hamilthk,  J.P" 

In  these  circumstances^  this  note  of  suspension  and 
liberation  was  prosented. 

Thbmi&n  for  suspender  —  The  stispender's  fingers 
were  ii^ared  by  a  saw  while  he  was  woi^ing  in  the  re- 
spondents' employment.  He  asked  wages  for  the  time 
he  was  disabled  by  the  accident,  which  was  refused. 
He  therefore  left  their  employment  and  went  to  Glas- 
gow, where  he  hired  himself  for  20a.  a-week.  He  was 
apprehended  and  convicted  under  §  3  of  the  Rtatnte. 
Xlie  first  objection  to  the  conviction  was,  that  the  con- 
tract, which  was  the  baas  of  the  application,  was  a 
written  contract.  A  verbal  contract  might  have  been 
the  ground  of  it;  but  where  a  party  proceeds  on  a 
written  oontract,  it  must  be  a  contract  ogned  by  both 
parties.   Here  it  is  signed  only  by  one. 

Cratf/un2  for  respondents — ^This  would  be  a  valid 
(Agectioa  if  the  prooee^Dgs  had  been  under  the  first 
bnnflh  of  3d  section,  for  failure  to  enter  into  the 
respondents'  service  as  agreed  upon.  Id  that  ease,  the 
application  must  have  proceeded  upon  a  written  con- 
tract signed  by  both  parties.  But  the  present  applica- 
tion is  under  the  second  branch  of  that  section,  under 
which  the  contract  may  be  in  writing  or  not  in  writing. 
All  that  is  required  is,  the  fact  that  service  was  entered 
into,  and  had  been  deserted — Clark  v.  M'N'aught,  March 
9,  1846. 

[lord  JuOiet'Cltri.—lt  th«  contract  don't  m]uire  to  l>e  in 
writing,  it  don't  require  to  Im  signed  by  both  parties.] 

If  we  have  something  better  than  a  verbal  contract — 
viz.  an  informal  written  contract  followed  by  homologa- 
tion— then  the  application  may  be  made. 

Thomson  in  reply — Homologation  may  make  the  con- 
traot  good  at  common  law,  though  not  ngned  by  one  of 
the  parties.  But  tMs  is  a  statutory  remedy.  The  statute 
is  a  very  stringent  one,  abridging,  on  ffrounds  of  public 
ezpedienoy,  the  oommon-law  rights  of  the  lieges.  It  must 
therefore  be  strictly  construed. 

Lord  Jitttiee-Chrk. — When  the  terms  of  the  statate  are  kept 
In  view,  the  ol)]ection  wholly  flies  off.  If  the  application  be  to 
enfbroe  a  contract,  then  the  contract  must  be  in  writing,  and 
idgned  by  both  parties.  It  mnst  be  signed  by  both  to  sbew  what 
is  contracted,  and  to  sbew  that  both  are  bonnd.  Then  it  Roea 
on  thn»— "shall  absent  himself  before  thetcrm  of  his  contract, 
whether  such  contract  shall  be  in  writing  or  not  in  writing." 
Now,  BM  an  i4>pUcation  like  this  was  competent  on  a  verbal 
engagement,  ft  mnst  bo  jnst  an  competent  where  there  is  a 
verbal  contract  and  a  written  one  besides. 

Lord  Wood  concurred. 

Lord  Gwan.— I  concnr.  My  only  difficnity  was  raised  by 
the  terms  of  the  application.  But,  on  looUng  at  the  statute, 
my  difficnity  is  removed. 

Ohjeetion  rep^ed. 

Thomson — In  an  appli<»tion  founded  upon  a  contract 
like  thia^  the  statute  oontemplates  the  case  of  a  party 
able  to  oontraot.   But  the  suqiender  was  a  minor. 

Chm/urd  was  not  called  on.  - 

Lord  JiM'okCbnk— The  Court  would  set  aftide  a  contract 
n  which  advantage  had  be«u  taken  of  the  minor.  But  is  it 


to  be  si^d  that  a  young  man  of  17  yean  of  age,aUt  to  tm 
20a.  a-weeli,  reqnuea  audi  protectum  t  Thm  la  BotUaf  is 
this  objeoUoo. 

The  othw  Judges  concurred. 

Gbjeetion  np^ltd. 
Thomson — (reads  the  convietion  of  28th  A|iril)— Tben 
is  a  statement  in  the  interlocutor  that  this  party  m 
willing  to  retom.  Now  there  can  be  no  evidence  tbi 
ho  consented,  unless  there  was  prodused  a«gn«d  nianto 
to  that  effect,  which  there  is  not.  The  stati^  eontan- 
plates  one  sentence,  and  one  conviction. 
\^Lord  Juttiee  CUrk. — Tonr  ohjectioa  is,  that  yon  were  notitt 
tcnoed  th&L  first  day,  and  that  tinM  was  given  yoa  to  nt«a] 

This  is  an  ol^tion  to  regalarity  of  prooednre.  Tkm 
is  net  a  complete  sentenee  in  terms  ^  the  act— Bute 
V.  Binnie,  Hay  20, 1830, 2  BwintOB'a  Rep.  386.  Heft 
a  mere  motion  to  apprehend  is  not  enon^.  IW 

shoatd  have  been  a  new  application. 

\_LoTd  JtuHet'Vlerk. — ^This  proceeding  of  the* Justice  of  Pttw 

tteems  to  me  to  have  been  mout  lenient  and  merciful.] 

I'he  next  stop  of  the  respondents  is  anything  b«t  lesiest 
or  merciful,  lliey  withhold  intimation  for  13  daji, 
and  at  last  give  it  on  25th  May,  the  mepmdet  Wig 
bound  to  appear  on  26th  or  27th  June.  The  objedn 
in  point  of  form  was  stated  by  the  agent  to  the  JoEtiN, 
by  whom  it  was  repelled.  Nor  does  the  Jus^  inqut 
whether  the  suspender  had  returned,  and  if  not,  wfaysatF 
Lord  Wood. — This  is  an  a  fortiori  eaae  to  Duthie'a  Itv 
Jostice  aeema  to  have  avoided  the  very  tfaiiig  on  wbkk  ih 
objection  was  foimded  in  I>uthie'8  case. 

The  other  Judges  oonouired. 

Ad.  ThomsMi;  Jcdia  Cessna,  W.S.  Agmt—AU.  GmM 
Adam  Fatenon,  WJi.  AgaU^Vt.  Cbr4.— (K.H.') 


llth  Junt  1853. 
Saoosn  Dinsnw. 
James  Clark  &  others,  Petitioners,  v.  MicbiuiLm 
&  Mandatories,  SaipondtiUt. 

Arreitmenr — Bfaritine — Diligence — A  ihip  muy  be  tfftUt^ 
arrested  under  a  general  warrant  of  arreUMtnt  ia  the  jomV 
in  common  form. 

This  was  an  application  for  the  recal  <^  an  arreBtsKtf 
lud  on  a  ship  belonging  to  the  petitionen,  the  pn^ , 
of  which  was  alternatively  far  unconditional  recal,  or  fir 
recal  on  caution.  The  first  of  these  aUemaHvcs  itf 
founded  on  an  objection  to  the  rt^arity  of  the  aneit- 
ment,  which  was  maintuned  to  be  inept.  Hhe  qoe^ 
arose  under  the  following  nrenmstaaees. 

The  respondents  raisw  an  action  of  damages  agaisst 
the  petitioners  for  breach  of  charter-party.  Tbo  sum- 
mons was  Bigneted  on  26th  April  last,  and  oontaiitsd  ■ 
general  warrant  of  arrestment,  under  which  eatam  tan 
due  to  the  petitioners  were  arrested  in  the  hands  «f  t^J 
debtors,  and  the  arrestmont  which  was  the  sdi$Brt  * 
the  present  application  was  executed  on  Slat  Unjjlgif^ 
their  veswl,  the  "  Jane  Clark,"  then  Ijing  fa  * 
boor  of  Glasgow.  '  *  *" 

The  objection  was,  that  this  arrestment  wWjVSf^'fP 
by  virtue  of  the  general  warrant  oontainedii 
mons;  whereas  tlmt  writ  oi^t  to  have 
cial  warrant  to  arttst  mKntu       » » 
plication  ought  to  naw^^^i 
on  the  Bills  for  that  pniposs. 


IN  THE  COURT  OF  SESSION,  Ac. 
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Ths  ftHowing  ebnfBf  of  tin  Act  1  Will.  IV.  e.  69, 
nn  nlied  oo: — 

"Beitfltwetod,  that  the  High  Court  of  Adminltr  be 
•botiiihed,  tad  tbat  thereafter  the  Cowt  of  Seuloo  sball  bold 
tad  exercise  original  Jurisdiction  in  all  maritime  civil  cans^'i) 
ud  proceedings,  of  the  same  nature  and  extent,  in  all  recpecta, 
u  that  held  aud  exercised,  in  regard  to  sncb  canaes,  b;  tbe 
liigti  Court  <tf  Admiralty  before  ue  pairing  of  this  act ;  and 
alt  sppUcatioiii  of  a  summary  oatare,  connected  with  tnch 
timet,  may  be  made  to  tbe  Lord  Ordinary  on  the  BilN,"  &c. 

$  23.  "  And  be  it  enacted,  that  the  finding  of  caution  aud 
ttMOiiBg.of  arrestmeatabervtoCMvobwrred  in  the  High  Court 
uf  Adu^raky,  and  all  regulations  relative  thereto,  may  he 
oirorced  in  the  foresaid  Courts  respectively,"  £c. 

£>  Qurdm  iox.--.  petitioaers— -The  sammons  did  not 
eostaiB  ft  qwoial  wiurrant  to  arrest  maritime  Babjeota. 
Tlu  porsua^  oogbt  Uierefore  to  have  applied  for  var- 
nnt  of  coBCurrenoe  from  the  Ordinary  on  the  Bills,  such 
u  vu  fwiperljr  in  use  to  bo  granted  by  the  J  udge- Ad- 
mind.  Thft  practico  ia  &  ao ;  and  it  is  the  proper 
conrBe  under  II  Geo.  IV.,  &  1  Will.  IV.  o.  €9,  eaa^ 
login  §  23,  that  the  finding  of  eantion  and  nsing  <^ ar- 
restments heretofore  observed  io  the  High  Coart  of  Ad- 
■inltj,  aad  all  regolatioos  relative  thereto,  may  be  en- 
forced ia  the  foresaid  Cjurts  re^teetively,  i.  e.  in  the 
Court  of  Session  and  Sheriff  Court;  and  in  §  21,  that 
ill  ^plications  of  a  summary  natnre,  connected  with 
neb  (t.  e.  Admiralty)  causes,  may  be  made  to  the  Lord 
Ordiury  on  the  BiUs—^ee  Chrey  &  others  v.  Buther- 
KNoT.  26,  1847. 

Xflysa  fur  re^oudent — The  warrant  to  arrest  "  goodt 
Mi  jan^  ia  suffiqwnt  to  tnelude  ships,  sbce  the  trans- 
TereDoe  <^  the  A  dmir^'s  jurisdiction  to  the  Court  of 
Cessna.  A  valid  necEvs  has  been  laid  on,  though  I  ad- 
out  a  ^edal  ^iptioation  would  be  required  to  authorize 
lb  Amonfftn^  Uw  ship;  of  Uie  want  of  that  we  ti^ 
tbe  tilt 

W/mtfer-CbrA. — If  It  were  shewn  to  iw  tbat  a  speofal 
ntrut  to  arrest  maritime  mibjocts  was  aolformly  Inserted  in 
lammonB,  throughont  Scotland,  that  would  have  been 
fidence  of  a  deep*rooted  practice  to  that  effect.  Bat  no  sncli 
iroof  is  offered  here.  To  require  the  Inwriioa  of  such  a  war- 
ut,  woQld  be  to  introduce  a  very  cumbersome  form,  after  a 
UtQte  had  been  paased  for  tbe  speoial  purpose  of  simplifying 
'nu  of  proctHluro  in  these  cases.  The  ordinary  warrant  to 
Unt  jaust  be  applied  teettadm  tubjeetam  taaieriam, 
lord  Wood. — ilr.  Gordon's  observation,  that  a  ship  Is  ar- 
Mf  d  in  tbe  hands  of  a  debtor,  would  go  to  the  competency 
'  Rich  arrestments  generally.  But  sine*  raoh  arrestments 
e  competent,  I  do  not  see  why  a  general  wanant  In  the 
'■amoDS  should  not  he  sufficient. 

The  other  Jndges  oononrred. 

Objection  r^ptUed. 
'let  Qordon :  Webrter  &  Henny.  W.S.  AqmU.'^AU.  Logan; 
3.  Uacbnlr,  W.S.  Jycn/.— CUrk.-(V.^.} 

21st  JttfM  1853. 
FtasT  Divisios. 
tie  Rev.  Daniel  Fbaseb  <&  others  (Fraser'a  Trustees), 

Sv^peaderSf  v.  George  Baknebuan,  Charger. 
'1  of  BxcbHnge — IndorsHtion — Diligtnev,  Summary — An  in- 
liorialiom  of  a  biil  of  exchange  to  a  bank  agent  not  named — 
Held  im^^xtual  at «  ground  of  iKmmary  diltgenct. 

This  was  a  sospensioQ  and  liberation  presented  against 
::haxgQ  upon  a  bill  of  exchange. 
On  lit  April  1848,  tUlie  drewa  bill  for  X153:G:8, 
ya£ls_  |o  aia  order  nx  montha  after  date.  It  was 
»v«.mm  tod  accepted  by  three  partiw,  one  of  whom 
» tMMSMad  Bauel  Fraser. 


The  follomng  indorsations  appeared  on  the  back  of 

the  bill: — 

"  Pay  to  the  agent  for  the  Korth  of  Scotland  BaoUug  Com- 
pany at  Macduff,  Or  order,  Alkx.  Luxie." 

"  Pay  to  tbe  Manager  North  of  Sootland  Banking  Company, 
Abenleen,  or  order.  Bobobt  Aluic,  Agent." 

James  Westland  was  at  that  time  manager  of  the 
North  of  Scotland  Banking  Company  at  Aberdeen,  wbich 
is  not  8  chartered  bank,  but  u  re^stered  undw  tb« 
provisions  of  7  G«o.  IV.  o.  67.  Westland's  name  waa 
returned  to  tbe  stamp  office  as  that  of  the  officer  in  whose 
name  the  bank  was  to  sue  and  be  sued. 

On  4th  October  1S48,  the  bill  was  protested  for  non- 
payment— 

nt  ttie  instance  of  James  Westland,  Esq.,  mant^  of  the 
North  of  Scotland  Banlting  Company  in  Aberduen,  tbe  in* 
dorsee  and  h<rid«r  tberttot" 

On  &eh  December  184S,  the  protest  was  given  in  for 

r^;istration. 

On  the  7th  of  that  month,  a  charge  was  executed 
against  Lillle,  the  drawer  of  the  bill,  at  the  instanoe  of 
Westland;  and  the  execution  was  registered  on  the  29th. 

On  the  26th,  Westhuid  asugned  the  bill  and  diligenoo 
to  the  charger,  who  on  the  29th  presented  the  dil^enet 
in  the  Bill-Chambw,  with  a  minute  praying  fat  a  war^ 
rant  at  his  instance  to  imprison  Ullie,  im)dneing  there- 
with the  asn^tion  from  Westland  to  him. 

On  the  same  day,  he  again  presented  the  diligmce  in 
the  Bill-Chamber,  with  another  minute,  craving  warrant 
to  poind  the  goods  of  the  three  acceptors,  one  of  whom, 
as  already  mentioned,  was  the  deceased  Daniel  Fraser. 
This  secondminute  also  craved  a  similarwarrant  for  poind- 
ing the  goods  of  LiUie.  The  usual  deliverances,  JitA  iti 
paitur,  were  written  out  on  each  of  the  minutes,  and  sub- 
scribed by  the  Bill-Chamber  clerk  on  29th  December. 

On  3d  January  following,  a  ehavge  was  executed 
against  Fraaer,  allefied  to  be — 

"  by  virtne  of  an  extract  registered  protest,  and  warrant  of  the 
Lonls  of  Council  and  Session  thereto  subjoined,  dated  at  Bdlo- 
burgh  the  29th  day  of  December  1848  years,  at  tbe  instance  of 
George  Bannerman,  solicitor  in  Banf^  assignee  to  the  therein 
named  and  designed  James  Westland,  Eeqaire,  manager  of 
the  North  of  Scotland  Banking  Company  fo  Aberdeen." 

Upon  this  charge  Fraser  having  been  incarcerated, 
he  presented  the  present  note  of  suspension  and  libera- 
tion, which  was  insisted  in  afler  bis  death  by  his  tnistees. 

Various  objections  were  taken  to  the  diligence,  and, 
inter  alia,  that  the  bill  was  not  effectually  conveyed  to 
Westland,  so  as  to  be  a  warrant  for  summary  diligence — 
the  prior  indorsation  to  the  bank  agent  at  Macdtm  bong 
inemctual  for  that  purpose. 

The  Lord  Ordinary,  on  4th  June  1850,  prononuoed 
the  following  interlocutor : — 

"  In  respe(it  the  bill  charged  on,  whereof  Alexander  Lf  lUe  Is 
drawer,  bears,  lil,  the  following  iodorsatlon: — 'Pay  to  the 
a^rent  for  tbe  North  of  Scotland  Banking  Company  at  Mac- 
duff, or  order.'  (Signed)  *  Am.  LiLua.'  2d, '  Pay  to  the 
manager  of  the  North  of  Scotland  Banking  Company,  Aber- 
deen.' (Signed)  *  RoBSBT  Adah,  ^^iif,'— without  any  speci- 
fication for  whom  the  said  Bobert  Adam  is  agent,  or  where 
he  is  ^nt,  so  that  there  in  nothing  to  identify  him  with  the 
special  indorsation  by  Lillie :  Sd,  Tbat  the  protest  is  at  the 
instance  of  James  Westland,  Esq.,  manager  of  the  North  of 
Scotland  Banking  Company  in  Aberdeen,  but  does  not  bear 
to  be  for  behoof  of  tbe  said  bank,  while  tbe  Indonatlon 
must  b«  held,  if  valid,  to  be  one  in  favour  of  the  bank ;  and, 
therefore,  in  respect  tbe  grounds  and  warrutSvof  tbe  dili- 
gence an  not  apparently  and  mull«^mtM.iuid/o^ 
anthority  of  the  ^of  Smith  S&^Wmh?M^^^X^ 
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7.  885,  and  Sommen  r.  Harianiki,  16th  Deo.  1843,  Danlop  0, 
284— Stupends  the  letten  and  charge  MimplidUr,  and  deceros: 
Bindf  the  siupendet  eDtitlod  to  ezpeiiAes. 

*^  N»U. — However  effixtuat  th«  bill  chaiged  on  may  be  as  the 
gnmnd  at  an  ordinary  actton,  and  without  determining  the 
alMtract  point,  that  the  Indorsation  to  the  manager  of  a  lAnk* 
iKg  company,  withoat  specifying  aoy  name,  is,  in  all  circaui- 
stances,  insaffioient  to  wairaut  iuuimury  diligence,  the  Lord 
Ordinary  proceeds  upon  the  whole  specialties  of  the  case.  Ue 
doss  not  tbink  Westlaod's  title  to  the  bill  sufficiently  dedui.*ed 
tx/aeit  of  the  diligence,  aor  the  protest  strictly  conformable  to 
the  asBomption  which  the  charger  most  make  of  the  banking 
oomMny  being  the  only  creditor. 

**lu  (hissttiiation,ltisnnneoeaMU7to«nferapontheo^}ea< 
tion  with  r^rd  to  the  decree  on  ttie  registered  protest." 

The  charger  leeUmed. 

At  advinng  on  16th  July  last,  the  Oonrt  appointed 
tibe  charger  to  put  in  a  minute  of  his  specific  averments 
on  the  point  in  regard  to  practice.  A  minute  wai 
accordingly  lodged  containing  several  inatanms  from 
the  register  of  protests  in  the  books  of  Goonol  and 
ScsooB,  and  the  registers  of  protests  kept  at  Glasgow, 
Perth,  Banff  and  Gnpar,  of  bills  on  whioh  diligence  had 
proceeded,  on  which  the  indorsements  were  not  in  favour 
of  any  person  nuned,  but  either  to  a  company  its  de- 
fcriptive  firm,  or  to  a  bank  oompaoy's  agent  at  a  par- 
tinuar  plaoe. 

l%ei«after  the  puties  were  appointed  to  prepare  writ- 
ten^eadin^ 
■  At  advinng, 

Lord  F/MtdM.— The  0|dnion  which  X  originsUy  formed 
uni  this  case  has  not  been  altered  by  the  inqoiry  which  has 
taken  place.  I  have  a  very  decided  opinion  oa  a  part  of  the 
case,  which  is  sufBcient  tu  dtapose  of  the  whole  of  It. 
~  it  is  no  doubt  Importsnt,  on  the  one  hand,  not  to  impair  the 
efficacy  of  that  part  of  our  law  which  gives  summary  diligence 
upon  bills  of  exchangs.  Tiiat  is  importaol  witii  a  view  to  la- 
cUitate  the  freedom  of  commerce.  It  it  eqnaliy  important  not 
to  allow  the  practice  of  this  branch  of  tlie  law  to  get  into 
laxity  and  abuse,  which  wonldendsnger  the  liberty  of  the  sul>- 
Jeet — a  matter  still  more  important  than  fteedom  of  commerce. 

There  are  various  ways  in  which  trills  of  exchange  may  be 
Indoned  or  acquired.  The  question  before  ns  does  not  directly 
relate  to  the  point,  whether  audi  an  indorsement  as  this  gives 
a  valid  title  to  the  IhII,  bat  to  the  cmnpeieucy  of  lummary  dili> 
gence ;  and  I  do  not  wisli  u  go  further  than  Is  requinsd  by 
the  question  Immediately  before  us. 

The  first  question  before  ns  occurs  as  to  the  indorsement 
by  Lillie  to  the  agent  of  the  Korth  of  Scotland  Bsokiiig  Com' 
pany  at  Hscduff—  (reads  Indorsement.)  It  appears  (o  bAve 
been  originally  a  blank  indorsation.  Bills  may  be  blank 
indorsed,  or  they  may  be  specially  indorsed.  A  party  get- 
ting a  Uank  indorsation  may  convert  it  into  a  special  io- 
dorUtlon  in  his  own  favour.  Now,  here,  the  indonement 
appears  to  have  been  blank  originally,  and  to  have  been  subsc 
qnently  filled  np.  This  appears  to  have  been  the  case,  because 
above  the  written  signature  there  is  a  portion  of  the  indorse- 
ment, printed  in  itahcs,  wbicli  lias  been  impreesed  on  die  paper 
liy  a  stereotyped  ptate.  l*be  word  Macdnfi'  is  not  on  that 
itereolyped  plate.  For  it  would  appear  to  be  the  custom  of 
tiris  bank  to  use  a  stereotyped  jdate  blank  as  to  the  place 
where  the  agent  is,  and  which  may  be  afterwards  filled  up. 
Mow  the  question  is,  wbetlter  commerce  will  be  impeded  if 
the  bank  can  no  longer  effectually  use  such  stereotyped  plates. 
I  see  ao  difficulty  in  such  an  .indorsement  being  naed,  as  that 
no  such  qnestioB  as  the  present  could  arise.  After  ttie  impres- 
sion of  the  stereotyped  pUte  was  put  upon  this  bill,  It  did  not 
appear  wlw  was  to  be  agent  Wlien  we  look  at  the  question 
in  that  point  of  view,  it  does  not  seem  that  we  are  doing  any- 
thing to  interfere  with  tlie  freedom  of  commerce,  so  far  as  it 
depends  on  the  facility  of  indorsing  bills  of  exchange. 

There  are  various  ways  in  practice  in  whicli  bills  of  exchange 
ue  Indotwd.  Banks  arc  esubhshments  having  bead  quarters 
and  branches.  I  mUst  be  understood  to  save  my  opinion, 
wtwthef  'tfte  registeted  oflloer  of  the  bank  is  in  the  same  poai- 
ti'Hi  as  the  bank  agent.  That  would  raise  a  question  upon  the 


statute  7  Qeo.  IV.,  wbidi  is  not  necessary  to  thu  dsdain  d 
this  case. 

But  whatever  the  position  of  the  statutory  r^itered  officir 
may  be,  the  bank  agent  is  not  in  Uiat  puaition.  Ttie  vsjtu 
which  biUB  are  indorsed  are  very  various  on  the  face  u(  Um 
minutes.  One  way  is  this:— >' Pay  to  the  £diubQi|)i ukl 
Glasgow  Banking  Company,  or  order."  Another  way  ii  lbs: 
"Fay  to  tlie  cuaUier  of  the  Aberdeen  Bunkiut;  Ciwiptiijr.iir 
order."  Another  way  is  this  : — "Pay  tu  the  Pirtih  Btnldsg 
Company,  or  order,  or  to  William  Butt  their  agent  at  Cupu- 
Angus."  A  fourth  way  is  tbia :— Pay  to  the  Fer^  fiiukio; 
Company  and  their  agent/*  no  name  being  given,  h  Um 
cases,  the  bill  is  protested  in  the  name  uf  the  ageut.  Hm  *i 
bare  the  kind  r>ow  before  us.  We  also  have  anuUieriiSit^ 
"Fay  to  the  North  ofbcotUnd  Banking  Cumpspy, ajul lM 
agents  at  Inverness,"  there  being  several  arsons,  wliten 
who  have  thai  pesitiua.  But  it  is  with  tha  agei)t  a^  lM4 
that  we  have  now  tu  do.  . 

My  difficulty  is,  that  it  does  not  designate  any  oo^  iit'dL  » 
sends  one  to  the  persou  who  happens  tu  be  the  ageot  Anllt 
has  be?n  strongly  pressed  upon  us,  tiiat  this  mUutseAvtit  H 
good  tbougb  tlte  party  ia  nut  named.  Suppote  tp  iodotK- 
ment  in  thu  h>rm — '*  Pay  to  tlie  bouklct^per  of  Uaaili^ud 
Company  at  Leith," — what  kind  of  indursatioD  vuultl  lU 
be  ?  It  is  said  that  ooe  may  investigate  ia  tbe  saifMNis 
who  the  a^^ent  is.  iiai  that  just  goes  to  shew  the  neowilrrf 
au  ordinary  action.  It  is  tlie  warrant  for  tlie  decree  «bkb  N 
must  look  to.  It  sometimes  happens  that  ilie  QHOte  cf  ik 
party  diuged  does  not  appear  upon  ttie  documtsit  vhid  s 
the  touiidation  of  the  diligence.  When  a  hill  is  iodoTBed  i 
firm,  diligence  may  proceed  against  the  partners.  Ka  doibi  i 
may  be  said  that  their  name  does  not  appear  upon  tbe  b^-^ 
is  to  say,  not  their  ubrisliau  name ;  but  ttie  name  wUcbw 
appear  is  the  name  which  they  liave  auttiorized  to  be  sad  A 
thnrs.  But  tlie  IhU  could  not  be  protested  by  a  uq^piiBIt 
Therefore  that  case  is  quite  different  from  tbe  presuii. 

I  have,  therefore,  doubt  whether  diligence  can  procesd  i 
name  of  the  agent  at  Macduff,   it  is  left  nncertaio  v| 
agent  is.   We  were  told  in  tiie  argument  that  this  «u' 
tentiooally  uiict;rtaiu,  iu  case  tbe  agent  should  be 
death  or  dismissal ;  and  that  it  was  with  tliat  view  kft 
tury.  Then  Adam  praceeds  to  indorse  to  some  ooe  else.  ' 
lie  was  agent  for  the  bank  at  Macduff  or  ogt,  does  oot.^ 
It  appears  to  me  that  tie  is  uot  sutBcieuUy  cuouectol  *; 
indorsation.    .  ^ 

It  u  not  necessary  to  trace  the  matter  any  farther;  w  m 
raises  tbe  question,  whether,  by  force  of  statute,  tb0iH| 
not  be  such  a  right  in  ttie  registered  officer.  It  ■W'^jj} 
fur  cuuveoieiice  to  themselves  tlie  bank'  adopt  tiui 
They  any  they  had  this  bilt  twice  over— first  by  iiiwaM 
to  their  agent,  and  ttiun  by  indursation  to  UwokImi* 
Aberdeen.  1  don't  see  any  use  of  this,  except  the  coafaoiM 
of  the  bank.  But,  on  such  grounds  uf  coovenieoes  n » 
bank,  we  cannot  aUuw  the  principles  of  sum  mazy  <SG|W(*  ' 
be  invaded.  ,  ^ 

I  thervfore  think  tliat  this  case  is  not  out  of  tbe  piodP 
of  Sommers  v.  Marianski ;  aud  I  tlierefbre  cooie  f'.'^''? 
elusion,  that  tliis  indorsement  is  not  aufficieut^tlM|Sl|'* 
of  summary  diligence. 

There  are  other  objections  as  to  the  identity  of  the  IsfK^ 
meant.  Tliese  are  cTiliculi  hull  shaU uy( ^i^al^.fril^ttwai.'' 
they  are  not  in  the  intertocutur.  The  gruun^.on  *P 
is  thi«,  that  Uiis  bill,  when  iu  the  b«nds  ol"l^  WjMPjlj^ 
Aberdeen,  was  nut  in  such  a  position  ai  to,  !)e.'w|.|(^ 
of  summary  diligence.   I  aio  thereiore  fiir  adfieriiii; 

Lord  FuUuldo. — It  rather  appears  lo  me  that  tliT 
tor  of  tbe  Lord  Ordintiry  is  well  founded ;  aud  . 
thinking,  that  the  uuutiduQct;  with  which  the  op[ 
niaintttiotid  by  ilie  charger,  arises  frum  confoniwlii^, 
ters  eiyHtntially  distinct,  namely,  tbe  cumpitteiit^  ~  ~ 
'  ferring  a  right  to  a  bill  or  promissury-aotc,  and 
'  form  of  effecting  that  tmusfereoce  m  tvcku 
summary  diligence  at  the  Itisttuice  of  the 
tbetiti  things  are  distinct,  there  can  be  uu 
many  ways  of  trausferriug  the  obligation  CHtej 
udssory>note  or  bill ;  but  the  mere  traoi^ 
wiU  most  certainly  uot  in  all  cases  aopiper^. 
aud,  accordingly,  there  19  no 
pen^Oii,  tlu^i  thatrthe.:! 
action.   In  every  ciiw,  1 
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■Hit  look  to  tb*  ttatuttwjr  origin  of  lumnufy  dfligsDcs  aa 
ipplicable  to  then  &voured  writings,  and  ascertain  bow  far 
wck  putioilar  case  may,  from  the  form  of  procedure  adopted, 
kil  wllhlo  the  dwription  of  the  statute.  The  act  1621,  cap. 
Vi,  afterwards  extended  by  sabaequent  Btatntea  to  inland 
)ilLi,  eoacte — "  That  in  case  of  any  foreign  bill  of  exchange 
rsmor  to  this  realm,  duly  protested  for  not  acceptance  or  for 
lot  paynunt,  tti«  aalil  protest,  having  the  bill  of  exchange 
Ksllxed,  shall  be  iwistrable  within  iris  months  after  the  date 
<tlHi  ftiid  bill,  in  case  of  non-acceptance,  or  after  the  AUIiog 
lae  tbeteo^  in  cam  of  non-paymeut,  in  tlie  books  of  Council 
ind  jSewioD,  or  other  com^tent  jadioatures,  at  the  intimee  of 
k  ptruM  to  wMoM  the  tame  ts  made  payabk,  or  bis  order,  eittier 
gftioit  Uw  drawer  or  the  indorser  in  case  of  a  protest  for  nou> 
GwpUocet  or  against  the  acceptor  In  case  of  a  protest  for  non- 
iV{Beat.tothe  effect  It  may  hare  the  antborityofthd  Judges 
kieof  Ipterponed  'thereto ;  that  letters  of  lioming  upon  a 
bpl^  charge  of  six  days,  and  execntoriab  necessary,  may 
p  tttWBQpou^  for  the  whole  sums  coDtained  in  the  bill,  M 
nil  gldb^bge  as  principal,  ill  form  ns  effeirt,  sicklilte  in  the 
UH.nfsQlitir  As  upon  r^istrate  bunds,  or  decreets  of  reglstra- 
ntipnMte^ingniwnoonpHntofnBttfet."  Mowthe  important 
mt  to  remark  here  is,  tliat  the  bill  shall  be  r^tr^bla  at 
bi  loifanco  of  (be  person  to  whom  the  same  is  made  payable, 
rtohijj  order.  .  To  support  summary  diligence,  then,  ttiere 
lut  be  a  good  Instance  of  the  person  to  whom  the  same  It 
Ikde  pfiyable,  in  order  that  the  anlhority  of  the  Judges  may 
linterponed  thereto. 

Now,  can  it  be  said  that  then  is  a  good  instance,  or  Indeed 
oy  Loitaace  at  all,  if  the  name  of  the  party  to  whom  the  Mil 
1  piysble  is  kept  back,  and  if  tliat  party  has  no  such  1^1 
eiigution  ait  to  supply  the  absence  of  a  namo  F  I  should 
If,a08tceruinly  nut.  The  protest  here  is  at  the  instance  of 
UKsWestknd,  manager  of  the  North  of  Scotland  Banking 
topany  in  Abetdeen,  but  the  uilginal  Indorsution  by  the 
idlderor  the  bill  is  to  the  agent  fGr  the  Korth  of  Scotland 
yUilg  Company  at  Uacduff,  or  order,  signed  Alexander 
JIU«> .  And  it  appears  from  the  subsequent  indorsation,  that 
IdbtrtAdam  was,  or  bold  himself  out  an  being,  the  i^nt  for 
IW-Hottli  of  Scotland  Banking  Company  at  Macdutf,  and  vo 
^  MtlQed  to  hold  the  trantifer  under  the  original  iudoiisa- 
^  botl  rather  demur  to  this  stndn  of  argameut.  Just 
itltbeiapposed  that  there  had  bem  no  indonattonby  Adam 
^Wegtland,  the  manager  of  the  North  of  Scotland  Banking 
oopaoy,  could  Robert  Adam  haTu  nsed  summary  dlligeuoe 
1 1^1  iodotaatlun  in  wliich  be  was  generally  described  as 
l|eDtfor  the  North  of  Scotland  Banking  Company  at  Hac- 
iflT"  Could  that  general  dtsignatiun  be  a  good  instance  in 
nni  of  the  statute  f  And  if  he  added  bis  name,  there  would 
matiien  the  additional  objection,  that  that  was  not  war. 
Ated  by  the  teima  of  the  indoisaUon,  and,  for  anything  ap< 
aiingon  that  ludoraation,  the  agent  might  have  been  some- 
Nly  (otally  different. 

Id  slort,  I  con^der  the  prindple  of  summary  diligence,  as 
itranted  by  the  statutes,  to  be,  that  the  cbun  of  indorsation 
Bit  present  a  series  of  names  terminating  in  the  bolder,  at 
lioae  instaoce  there  may  be  a  ratid  registration  in  terms  of 
itotute.  It  la  no  doubt  quite  true,  that  in  some  cases  the 
uuf«reoce  of  the  right  may  be  complete,  though  there  Is  a 
feet  in  the  sfries  of  transmissions  by  which  the  suocessiTe 
^  p(Miestl<^  of  the  document,  and  the  consequent  compe- 
of  snmmyr  diligence,  may  depend.  In  this  very  case,  for 
Ranee,  Ibe  i6dorestion  to  the  agent  for  the  North  of  Soot- 
I'd  BknkilDg Company  at  llacdnff  might  have  been  a  perfectly 
00  trusEi^dce  of  the  rigtit  to  the  North  of  Scotland  Bank- 
SCuopny,  Ibr  a  conTeyance  to  an  agent  ^  agent  is  snb- 
UtHiDy  a  ooDTeyance  to  the  company  ;  bnt  does  it  follow 
at  the  txlaipany  could  bare  used  summary  diligence  on  this 
i^omoatf  1  think  most  certainly  not  They  might  have 
M  an  ptdinary  action  setting  forth  that  Robert  Adam  was 
SgOft  •  But,  as  the  bill  and.indorsatlon  stood,  thete  was 
IwBg  oonnecttog  the  bank  with  the  right  <^  poeseesion  of 
AdociH^ti  and  consequently  there  was  nothing  capable  of 
'vlTtlut  Ki^  lequisite  instance. 

t.— 1  agree  with  yonr  Xtordships.  This  has  been 
'  1  along;  it  Is  the  opinion  which,  as  Lord  Ordi- 
.occasinn  ofexpresstngintbe  note  to  inyluter- 
F^sse  of  Sommen  v.  Mu-ianiki.  I  now  amiera  to 
.  in  that  note, 
flf  summary  diligence  is  thit  —  &at  Ihi 


charger's  title  mnst  be  perfiMst  on  the  hce  of  iL  Ko  extrinslo 
evidence  most  be  required.  There  must  be  no  room  for  Heir 
Inquiries  as-  Lord  Gillies  pat  la  the  case  of  Selby.  Hete,^ 
tlie  indorsement  being  to  an  agent,  the  qnestbn  atoooe  arise*. 
Who  is  agent?  Now,  If  this  was  nut  good  to  enable  hint 
to  raise  diligence,  it  was  not  good,  to  transfer  from  him  to  aiv- 
otber  the  right  of  raising  diligence-  It  does  not  a^ear  on  the 
face  of  the  docament  that  this  was  an  indorsement  to  him  as- 
agent  of  the  hank.  And  when  one  sees  theot^cot  of  the  party 
in  making  this  kind  of  ambulatory  iadorsenient,  then  I  tbtatk 
it  is  high  time  that  the  strict  principles  of  summary  diligeoM. 
shonld  be  enfbrced  to  prevent  the  practice  from  thus  coming  iih.- 

We  were  told  at  the  debate  what  was  the  object  of  this  am-r 
bulatory  indorsation.  It  is  said  to  be  in  case  of  change  biy- 
death  or  dismissal.  To  allow  this,  would  be  a  vidaiiun  of  tin 
recognized'  principle*  of  summary  diligence.  The  right  of  tbtf 
charger  is  not  supported  by  anything  on  the  face  of  tbft  i|acu> 
ment.  Extraneous  evidence  it  required,  and,  therefore,  no 
summary  diligence  is  admissible. 

I  do  not  enter  into  the  point  disposed  of  by  the  third  flndinf^ 
ki  the  Lord  Ordinary's  interlocutor.  On  that  point  I  desire  f»i 
reserve  my  o^rion  along  with  your  Lordship.  But,  under  thaii 
Feservation,  I  may  observe,  that  the  reg^tered  officer  stands  \vk. 
a  different  situation.  There  it  nothing  greater  than  the  pubH* 
city  which  the  law  attributes  to  an  assignation  by  marriage. 
Tet  it  was  held  in  Selby's  case,  that  a  husband  cannot  take  up 
the  right  of  his  wife,  and  sue  out  sommary  diligence  upon  tluU 
right.  Is  the  same  view  applicable  to  the  statutory  officer  of 
the  commny  f    I  wish  to  reserve  my  opinion  on  that  point. 

Lurd  SuAirfsm.— I  wu  not  here  wlien  thte  cue  was  argued,- 
hut  I  have  penned  the  written  pleadings.  I  cannot  arrive  a« 
any  other  condnsion  titan  that  cunt^ned  in  my  tateriocutor. 

The  Court  pronouaced  the  following  interloouttv: — 

"  Find  It  unnecessary  to  decide  aa  to  the  effe<:t  of  ao  iniiiirsa- 
tion  to  the  registered  officer  of  a  bunk,  and,  with  this  qualifica- 
tion, adhere  to  the  interlocutor  of  the  Lord  Ordinary  submitted 
to  review,  and  refuse  the  reclaiming  note  :  Fmd  additional  tm:- 
penses  due,"  &c.  ' 

Sufftnda't  AutAort'tiei.— Smith  v.  Selby,  July  10,  1639. 
Summers  v.  Mariai>iki,Dec.  1$,  1813.  1&3  Viut.'c.  lU;  and 
A.  S.  »th  Dec.  1838. 

BenondenCt  Aui}wnlia.-^^t9.tMie»  1681, c.20;  1696, c.  36;  13 
Geo.  111.  c.  li.  Thumsun  on  Btlis,  p.  79.  Scory  ou  Bills,  p.  7a, 
g  55.  CleUnd  v.  Cluvon&  Clark,  7  Bell's  App.  Ca.  li>3. 

Zonf  Vrdinary,  Hubertsun.—  Aa.  Penney,  Youiig ;  Gibson- 
Cro^'  Ualciel  &  Brodle,  W.S.  A9«nu.—AU.  Patton ;  i*aac 
Anderson, &&C.  .d^— L.  Okrk.~~(V.U.) 

t\at  June  1363. 

FlKST  DlVlBIOM. 

John  Dumoas  Sb  others,  (Lord  Strathmore's  Trustees), 
Punmn,  v.  David  Hood  &  others  (iiirkaklj's  Trus- 
tees)^ Defmden, 

Landlord  &  Ttuant— Foiseiaion— Obligaiion,  Implied— Trus- 
tee— ■Ac<]uieaceiice — Personal  Bar — A  tenant  who  held  lea$ei 
eecluding  ataigneeeiegal  and  voluntary,  executed,  in  June  lB4il, 
a  trust'conveifanee  of  hi*  Uaw,Jor  behoof  of  creditor:  He 
wae  then  owing  the  rent  for  crop  for  which  he  hadj/ranttd 
two  bilU,  which  had  been  Imice  renewed.  The  trniU-oeeJ,  to 
which  the  landlord  acceded  on  condition  of  itu  bting  aeceUtd  to 
bg  the  reel  of  the  creditor*,  wae  found  in  the  temuut'e  rtpaei- 
lerite  at  hi*  death  in  Jufy  IB4».  The  traetets  entered  into 
ffosseaiMK  aai^  nianaged  the  farm*  for  b^o»fof  uU  eonceneil, 
lk€  ImtMord  aequie*ciiig  in  the  arrange»4nt4  '  After  the  lapae  ■ 
of  the  period  required  by  the  bankrupt  aet,  one  of  the  eredii4rt 
applied  for  *eqae*tration  of  the  deceated  ienanf  *  eUatea,  vfhith 
wan  awarded  in  January  1800.  The  landlord  did  not  u*e  tit* 
elaute  of  exclaaion  in  the  lease  to  keep  out  the  judicial  trueter, 
but,  on  the  contrary,  allowed  htm  to  enter  rnJo  itnteeasion,  and 
rrceived  the  rente  from  him.  Thereafter  he  raited  an  ociitui 
fur  Ike  rent  of  crop  1 847  agaiatt  the  trustee*  under  the  prtoate 
Iruat-deed,  ae  having  ineuried  liabilily  by  their  pouetniuu — 
Held  that  the  defender*  potteuion  in  tuch  eircum$tance*  did  nut 
i^er  tie  litAiUty  eontauledfor  tht  pmriuert,  and  d^ftimiei « 
uumltied.  _  . 

The  fmrswra  were  landlords  e^|h?d&^(^0©gie 
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attd  Crathiea.  The  defenders  were  tmstees  under  a  deed 
executed  in  Jano  1849  by  the  late  tenant  of  these  forms, 
Patrick  Kirkaldy,  who  died  in  July  of  that  year. 

The.  object  of  the  action  was  to  recover  the  rent  for 
crop  1847.  The  ground  of  liability  relied  on  was,  that 
the  defbnderSj  by  entering  into  posacsaion  under  the 
trust-deed^  bad  become  bound,  aa  trustees  and  as  in- 
dividuals, to.  fulfil  the  prestations  incumbent  on  th<ur 
author^  and-murt  therefore  pay  arrears  of  rent. 

'I*he  dreamstances  are  fully  set  forth  in  the  note  to 
the  Lord  Ordinary'a  iDterlocntor: — 

"  Viiidfl,  that  thongh  tba  defenden  aootpted  and  acted  under 
tba  (nut-dMd  after  the  death  of  the  lata  Mr.  KIrkaldy,  and 
entered  intopociesiion  of  the  farm  held  la  lease  bj  him  of  the  pur> 
uurt,  •ueh  arrangement  depended,  and  wai  condittonel,  npon  the 
acueuioQ  of  the  whole  creditor*  of  the  deceased :  Finds  tliat  the 
trust-deed,  end  the  defender's  right  and  possession  under  ir,  were 
inperseded  the  judicial  seqnetMtion  of  Hr.  Kirkoldf 's  estate, 
which  was  applied  finr  under  the  itatnte  9  &  8  Viet  c  41,  by 
one  of  tlie  iioo<aooedlng  creditors)  as  soon  as  the  act  permittedt 
and  was  acquiesced  in  and  assented  to  by  the  pursoers  tbem- 
selves  :  Finds  that  the  defender's  possession,  in  suci)  clreum* 
stances,  does  not  infer  the  liability  contended  for  by  the  pursuers : 
Finds,  generully,  that  the  pursuers  have  stated  no  ground  of 
■cUon  relersnt  to  support  the  concloslotu  of  the  suminoDs  ; 
therefore  mstaias  the  defences,  attoilsies  the  defender^  and  de- 
cerns :  Finds  the  puiaaers  liaide  in  expenses. 

"  iVbftf— Patrick  Kirkaldy  held  a  lease  of  the  farmi  of  Fut- 
lartoD  and  Crathies,  granted  originally  by  Mr.  Patrick  Murray 
of  Simprim,  but  to  which  the  parsuers  acquired  right  as  land- 
lords, having  purchased  the  property  in  1833.  Tiie  lease  itself 
was  granted  in  1633,  for  nineteen  years  subsequent  to  Martinmas 
1832,  which  was  declared  to  be  the  entry  to  Patrick  Kirkaldy 
and  to  his  heira,  'secluding  sssignees,  wliether  legal  or  vol- 
ootary,  and  sub-teoahti.*  'Die  farm  was  held  by  Eirkaldy 
under  tills  lease,  and  the  rents,  including  the  rent  &it  soniQ 
additional  gMund,  and  the  interest  of  adrancos  for  improvo- 
ment*|  as  to  all  which  tltere  is  no  dispute,  are  admitted  to  have 
been  satisfactorily  stitled  for  the  year  1846,  and  previooB  years. 
For  the  rents  of  1847,  amoonUng,  withioterutof  improvementf^, 
to  £960:  IS  :3,and  interest  upon  that  rent,  Kirkatdy  had  granted, 
and  the  pursuers  had  taken,  his  acceptances— one  for  £500,  dated 
the  1st  of  March  1849,  and  the  other  for  £460:  It :  3,  dated  the 
4th  of  AugQft  184B.  These  bills  appear  to  have  been  twice 
renewed,  and  the  last  renewals  were  current  at  Mr.  Eirkatdy's 
death,  on  the  l6th  of  July  1849. 

"  KUkaidy,  a  short  time  prerions  to  his  death,  and  probably 
from  the  Increasing  embarrassments  in  his  affairs,  itxeonted  a 
traat-deed  In  fovonr  of  the  defendere,  not  of  his  whole  property, 
but  of  bis  leases  lield  nnder  the  pursuers,  and  of  another  lease 
held  nnder  Mr.  Lyellof  Kinoordy,  togetlier  with  the  whole  stock 
and  eflwcts,  upon  those  farms.  The  purposes  of  the  deed 
were^  Isr,  for  purment  of  the  necessary  charges  and  expenses  In 
tlie  cxeantion  of  the  tmst,  and  for  payment  of  puUie  and  paro- 
chial burdens,  rents  and  disbnrsementi,  rclatire  to  the  fums; 
In  the  2d  place,  for  payment  to  his  creditors  of  debts  contracted 
prior  to  the  trust,  principal  ond  Interest,  and  that  pro  rota,  but 
with  a  due  regard  to  secnrities  and  preferences,  on  the  same 
prkwiple  as  if  acqoestration  had  been  awuded  of  the  date  of 
the  trust-deed,  with  power  to  Uie  trustees  to  make  dividends, 
but  declaring  that  it  shonld  be  in  the  power  uf  the  trustees  to  pay 
in  full,  out  of  the  first  of  the  trost^fonds,  creditor*.  Die  total 
amount  of  whose  respective  claims  did  noi'exoeed  the  sum  of 
£25  aterliug ;  '  and  it  shall  also  be  in  the  power  of  my  said 
trustees  to  satisfy  and  pay  preferably  out  of  the  trust-estate  the 
rent  of  the  said  tiarms  of  Fullarton  and  Crathies  fur  crop  and 
year  1847,  although  the  landlt^ds'  right  of  tiypothec  has  expired, 
provided  they  atuU  consider  it  for  the  interest  of  my  creditors 
generally  so  to  do,  and  provided  the  landlords  shall  consent  to 
recognise  ny  trustees  as  assignees  of  the  lenie,  or  agree  to  such 
other  arrangement  as  shall  be  satisfacKvy  to  my  tnuteee.'  The 
4th  purpose  of  the  trust  gives  power  to  the  trustees  to  dispose 
of  the  leases,  or  to  renounce  them,  settling  and  transacting  with 
the  landlords  aa  to  them  might  seem  JusU  The  deed  provides 
also  for  the  application  of  any  reversion  (or  the  assumption  of 
crediton^  aaoenainaieot  of  debta,  and  varions  other  nawl  pur- 
poses. 


'•The  trost^deed,  though  granted  on  the  S3d  of  iass 
does  not  appear  to  have  been  ddivered  or  aotad  apoa  4aat 
Kirkaldy's  life,  but  he  had  been  taking  mMuarea  to  mm  u 
acoeismn  of  his  principal  creditors,  and  then  is  manii^ 
produced  in  process  a  letter  addressed  to  bin,  dgnsdbf  k^is 
of  the  creditors,  in  whhdi,  after  referring  to  the  uast-desi^ad 
expressing  their  conviction  that  it  is  the  moot  apssdy  sad  Iw 
expensive  method  fur  their  payment,  they  coDtmee,'W«  h' 
hereby  respectively  accede  and  agree  to,  and  ratify  and  appM 
of,  the  foresaid  trost-tight  and  disposition  granted  I9  jn,mi 
we  hereby  consent  and  agree  to  conform  thereto  10  fu  n 
are  respectively  ctmcemed;  but  declaring,  that  in  trntifi 
the  cteditota  ahall  lefbse  to  accede  to  tha  said  ini^  ■! 
shaU  adopt  separate  mewarea,  then  it  sbali  be  ao«|swii 
e«;bofuato  naetheiike  diUgeoce  to  prerest  any  aadu  in- 
ference.' Tlie  party  first  signing  this  ktter  of  anrsiiiwiijk 
Proctor. '  for  the  Truatees  of  the  late  Ead  of  Stcatboan  aidii 
mH:  Mr.  Proctor  is  fector  for  the  trusteea  of  Losd  Stoten 
Tite  acoewion  of  the  onditota  never  was  oampkUd,asdM 
diiaily  superseded  by  the  jodiehU  seqoeetcation. 

"  in  these  circumstanees.  Mr.  Kvkaldy  died  oa  flw  Ittrf 
July  1849.         imsudeed  was  found  in  lUa  rrpesitaisi;al 
the  defenders  sute,  tint  fladiag  the  estate  uoproicetcd,«dai 
trust-arrangement  to  a  certain  extent  advancvd,  tbty  |m«M 
to  act  with  a  view  to  the  interest  of  all  parties.  TiieitdMBi 
seem  to  be  much  dispote  about  what  they  did.  Tbefa^ 
the  crop  of  1849— they  appear  to  have  renounced  Mr-Ifu 
lease— to  have  disposed  to  a  certain  extent  of  the  slockiv^ 
both  ferns,  aa  weU  as  of  the  crop,  thrashing  out  the  pa-f 
l»ve  laid  down  some  winter  wheat,  and  to  have  gooms 
otherwise  the  cultivation  of  the  purkuer'a  farm  for  cro^ 
They  had  advertised  ahio,  it  would  appear,  for  the  dm; 
creditors.   But  on  the  33d  of  January  16&0,  oo»  of  £itkti^' 
creditors  applied  for  sequestration,  uoder  tlw  act  the  Sd  uri  l 
of  Uer  Majesty,  cap.  41.   And  it  may  be  observed,  tfautai 
ODurae  eonhi  not  have  been  taken  at  an  earlier  date— ikic 
month  after  decease  havii«  jjut  elapsed.    It  was  plsute 
could  be  no  answer  to  this  application,  'i'ba  deceased  lai  iti 
affairs  in  embarrassment,  and  the  trust-deed,  wliila  it 
extend  to  his  whrfe  property,  oontaioed  clauses  aad  prmw 
to  which  some  of « the  creditors  might  havo  otocciad. 
tration  was  acoecdingly  awarded ;  the  defeadm  accmutfi 
tlieir  intromissions  to  the  jndidal  trustee— payi'W 
the  balance  of  any  funds  in  thek  handa   It  is  notallep'a 
they  misapplied  or  retained  any  funda 

It  only  remains  to  be  stated,  that  the  reaU  for  ci«r  1^ 
and  pubsequcnt  years  of  the  lease,  appear  to  iiave  bets  i-> 
paid,  and  that  the  judicial  trustee,  with  the  consent  of  tteie 
auers—whodid  not  avail  thnnselves  of  the  «xchmmiim 
ueee,  legal  and  vtduntaiy— eootinoed  inpoaaesMondsmi'' 
remainder  Of  the  lease. 

"  It  ia  in  these  circumstances  that  ttw  pursuers  bm  taw- 
the  present  action  against  the  voluntary  trustees  for  tiam ' 
tlie  crop  and  year  1847.   They  found  upon  Uiecastrstf 
Mooteatb,  Fub.  S,  1786,  M.  15,890 ;  Nisbet  &  Compaajt  I* 
tees,  Dec.  8,  1802,  M.  15,368 ;  CuthiU  «.  Jel&ey,  Ke*. 
and  Ktrklaod  A  bharpe  ».  Gibson,  (WUsoD  &  tai'a  1^ 
dvcided  inthbCoert  17th  May  1831, and  affiined  IfftbeliK' 
of  Lords  25th  March  1838,  6  W.  &  8.  p.  340t-«tsti*w 
the  trustees  having  taken  possession  under  thevohinttQ"^ 
deed,  made  themselves  directly  and  immediately  UsUe  tt  >> 
tlie  tenant's  prestations  under  the  lease,  imdudiag  mj  i""  ' 
arrear:   That  the  rente  fur  1847  vera  stiU  uian«r,iH* 
renewals  of  the  bills  which  had  been  graotodw  IkaNfv' 
bding  current  at  the  dste  of  Kirkaldy's  deaths  nM***: 
itself,  expressly  as  arrears  ot  rent  for  1647,  betng  sikBsafP 
by  Kirkahly  in  the  tniai-deed,  by  which  the  lease  wasMSP^ 
and  uoder  wliich  the  dirhinders  acted :   That  dwdsMvP 
session  had  fixed  npon  them  their  Liability,  of  mUAttV"" 
not,  and  could  not,  be  r^iitved  by  tlie  subaequaiil  "I'"''** 
"  The  defenders,  although  they  deny  theappliesi***'^ 
eases  to  the  present,  do  not  dispute  the  pdodptse**^ 
involve,  that  the  assignees  to  a  lease,  whether  uitsil*f|^  , 
entering  into  pOBsessioD,  are  lia1,le  to  make  gorf^**^  ; 
preetathMia,  including  arrears  of  reut.   Titsgr  — i 
this  cose  the  rent  of  1S47  could  not  pn^ljr  bt 
srresr,  or  as  a  presutimi  still  due  nmter  the  iesHi/^Wifi 
having  aco^kted  the  tenants'  bills  for  thiii  mtmUl^^fZ 
of  which  ware  not  payable  fer  mem  Dntn  M#9|4'Sum  ' 
the  fentbco«nedn^.^^jtJ^ji^Ogrylilll»i^ 
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the  leMt,  and  left  H  simplj  M  k  debt  doe  bf  the  Mnaat  on  hii 
KpuMe  penonftl  obligstioD.  This  pie*  it  etroDgly  met  hr  the 
het,  thai  the  identity  of  the  rent  and  the  mm  in  the  UUtunot 
dieted,  and  that  the  debt  is  aokoowMged  in  the  trust-deed 
u  Airean  of  rant.  Bat  it  aeemt  nnnecewary  to  decide  this 
|K>int,  ss  the  defenders  have  oecapled  better  ground  in  their 
other  defeooes.  They  maintaiD,  the  Lord  Ordinary  thinks 
oondnslTelr,  that  ihor  taitromiadona  in  the  droanutanoet  ean- 
not  be  eonsidered  aa  an  abiotnte  and  flnal  adoption  of  the  lease, 
Inrolting  that  extended  liatnlity  for  which  the  poztnert  contend: 
Thsttlietruat-arraDgementneTerwascamidete:  That  the  pur- 
■twn  vast  admit  this,  who  signed  as  acceding  creditors,  but 
andtr  reserrmtion  that  the  other  creditors  should  accede  :  That 
their  waiver  of  their  right  of  secluding  voluntary  assignees  wu 
cooditieDal  only,  binding  neither  upon  themselves,  if  the  trust, 
airsogeoieat  rell  to  the  groood,  nor  consequently  upon  the  de^ 
lco4en;  1tetthearrangemenr,initsewntutBre,wasevidently 
■atlert  to  be  enperseded  by  judicial  eeqaeatntkMi,  and  that  tlie 
iaUffereaee  of  the  defenders  in  tiwse  circumstances,  and  until 
it  was  seen  tliat  the  tnut-arrmngeoieots  would  not  be  disturbed, 
was  [rfafniy  an  interim  arrangement,  while,  as  the  only  means  of 
preserving  ttie  estate,  it  was  evidently  of  great  advanUga  to  all 
conoemed :  That  the  pnrsners  themselves  were  parUes,  and 
necessarily  parties,  to  the  seqaestration,  wliich  merged  the  volun- 
ixrj  trust,  Iiaving  accepted  the  judicial  assignee,  and  waived  in 
hit  favour  their  right  of  exclusion,  while  the  arrears  for  the  rent 
of  1817,  or  the  bills  granted  for  that  rent,  remained  unpaid: 
That  the  pursuers'  just  remedy,  if  tliey  had  any,  for  those  ar- 
Rori,  beyond  ranking  as  ordinary  crediton,  was  against  tlie 
judical  trustee,  and  the  creditors  whom  be  represented,  and 
vhe  had,  with  the  punuers*  assent,  adopted  the  lease  uncon- 
ditiontlly  and  finally  :  That,  in  atich  circumstauoea,  and  con- 
lideriog  their  own  consent  to  or  acquiestxnce  In  the  sequestra- 
Uoo,  they  could  have  no  recourse  against  the  defenders,  in  re- 
■ptet  merely  of  the  intermediate  possession,  which  was  the  only 
imnd  ot  action,  there  being  no  allegation  of  liatnlity  in  respect 
tf  fiuA  miMpplied,  or  retained  against  the  judicial  trustee,  yst 
IktMton  was  brought  against  the  defenders  alone,  the  Judicial 
tnttce  not  being  even  c^led  as  a  party. 

*ne  Lord  Chdinary  Is  of  o^nlon,  that  the  defence  on  the 
gnoDd  htst  reftfffed  to  is  unanswerable,  and  has  had  no  hesita- 
tion in  asaoilsielfig  the  defbndera  with  expoues." 

Tha  pUTsneTs  reclaimed. 
Dundas  vas  heard  for  reclaimer. 
Dtan  of  Faculty  vxd  A'.  C.  CampbeSf  for  respondenta, 
were  not  called  on. 

LeriPrmdaii. — The  view  taken  by  the  Lord  Ordinary  ia, 
tliat,  asinmlng  the  facta  of  the  case  to  iw  as  stated,  these  lacts 
are  not  relevant.  Ur.  Diindas,  iu  tbe  course  of  bis  a^meut, 
pidnfed  at  an  ioqniTy  Into  tbe  ftwts.  Now,  if  the  pntiner  waa 
of  dpinton  that  uie  qiieetion  of  adoption  was  a  matter,  not  of 
law  for  the  Ckmrt,  but  of  fact  for  a  Jury,  he  rtionid  have  moved 
to  that  effect  at  an  earlier  period.  But  I  do  not  nndeivtaod 
that  demand  flor  Inquiry  to  be  now  poiMsted  in.  Aseumlng, 
then.the  facts  to  be  as  stated,  I  thinlc  tbe  Loid  Ordinary  is  right 
in  holding;  that  there  is  nothing  to  lay  upon  these  parties  a 
liaUnty  for  the  lent  of  crop  1847,  wUcb  la  truly  the  qneation 
novattaoe. 

Tbe  aetbqr  of  theee  drfenders  under  the  trust-deed  was  a 
(enlatlve  aeaog;  It  was  not  expected  by  any  one  that  It 
would  i6  permanent.  The  state  of  Kirlcaldy's  afiUrs  made  it 
vet*  ptobable  that  the  deed  would  not  be  acceded  to.  That 
•DuefpatiMi  waa  Justified.  Thus  their  acting  waa  acquiesced 
fa  ^  werybody.  They  did  nothing  except  what  waa  necet. 
*aiy  to  ibo  presenratios  of  tbe  aabject,  so  that  the  matter 
comes  Very  moch  to  where  the  Lord  Ordinary  puts  It  in  bis 
latettoontor.  We  must  look  at  the  character  of  the  acting  of 
Umw  teuetees.  "Hie  landlord  all  along  acquiesced  in  it.  He 
does  nothing  whatever  to  qualify  bis  positioo. 

1  tfalak  t^  liOrd  Ordinary  has  arrived  at  a  sound  conclotioa 
fa  Mtet  of  fltet  and  of  law. 

junt  illKirfen.— That  is  my  view  also.  Tbe  landlord  ac- 
vtMto  the  trost,  but  always  in  tbe  view  of  a  possibility  of  the 
^Mli'Mng  dln^aced  by  a  sequestration.  By  the  lease,  aasig- 
■XWlNttilegal  and  Tolontary  were  excluded.  The  landlord 
'*Wtta>oaly  part7  entitled  to  oppose  tbe  sequestiatlon.  In 
l^jg^utaiaimatm,  the  sequeatration  takea  ^toe.  Theland- 
'wHflktelal^tolt.  Oa  the  contrary,  ba  aoqaicaoei. 


In  these  dicamstanoes,  It  Is  dlffionlt  not  to  anira  at  the 

ooncludon  adopted  by  the  Lord  Ordinary, 

Lord  Ivory. — X  am  entirely  of  the  same  opinion.  I  never 
saw  a  more  monstrous  claim.  It  has  neither  law  nor  common 
sense  to  support  it.  This  trust-deed  was  provlrional,  and  waa 
nnderstood  by  every  one  to  )>e  soi  Tbe  landlord  cotnents  to-all 
that  takea  place.  He  is  himself  condncting  the  administration 
of  this  larm  through  the  trustee.  Be  now  says  that  this  trnst. 
which  Is  conditioned  as  provisional,  becomes  abtfolutely  tb« 
posssssioo  ctf  the  defenders  as  tenants ;  and  that,  as  aucfa,  they 
are  liable  in  all  the  prestations  of  tbe  lease,  ^x  months  i^ter 
Kirkoldy's  death,  the  contingency  occurred  wliich  was  from 
tbe  beginning  contemplated  as  possible.  The  eeuernl  creditors 
come  forward  and  ap^y  for  sequestration.  The  trustees  ate 
then  pat  oat  oCpossemon.  The  landlord  si^a  ha  coBwnts  to 
this.  How  can  be  maintain  this  liability  irhen  the  trasteea 
were  la  poBBeadon  only  providoDally,  and  were  Oosted  by  an 
act  to  which  he  did  not  object  1  U  the  landlord  had  aatd,  I 
adopt  yon  aa  tenants,  and  under  the  condition  of  yonrliaUIity 
for  all  the  tenant's  prestations,  and  will  protect  you  against 
any  other  poeseaaor,  tbe  case  would  have  been  very  dimrent. 
But  the  landlord  does  not  do  this.  On  tbe  contrary,  ba  re- 
cognises  the  legal  assignee,  and  takes  rents  fnuB  lilu,  and  now 
comes  on  these  defenders  for  this  arreor.  His  claim  will  not 
ataud  examination. 

Lord  Hobtrtton. — I  concur  so  entirely  with  yoar  Lordships, 
that  I  will  not  take  up  tbe  time  of  the  Court  ferther  than  to 
observe,  tbat  I  never  saw  a  more  unfounded  demand. 

Adhere. 

Lord  Ordinary,  ^uihertatA. — AeL  leaves,  Dundas ;  Dundas 
and  Wilton,  C.b.  A$eiiU.—AU.  Dean  of  Faculty  (Inglia),  21.  (X 
Campbell ;  Davidson  &  Syme,  W.S.  Aifmtt.—Vf.  VkSh-^HM.) 

22d  June  1853. 

FiXST  DlTtUOV. 

Sib  Johh  Sxewabt  Bichabdsok,  PdUumer^ 

Entail  Amendment  Act,  §  86— Imprevements— Monigeaur^ 

Act — Tk»  jiroprietor  ^  on  entailed  e$taU  htd  eseeuted  im- 
prootmenit  on  it.JbrKkich  he  had  obtained  decree  oj'dedarator 
tinder  the  Montgomery  Act.  Certain  tumt  having  been  contiyned 
in  bank  at  cimpeneation  for  loss  and  damage  hy  the  operations 
of  itatutory  navigation  commiitionere  tm  the  bankM  of  a  river 
Rowing  past  the  ettate,  the  proprietor  presented  an  applicalian, 
under  g  26  i>f  the  Entait  Amtmdment  Act,  Jor  attifiority  to 
apply  the  consigned  mvney  to  the  rtimlnirtement,  protanto,  not 
merely  of  the  three-fuurttit  far  which  ht  bad  obtained  deem 
under  the  Montgomery  Act,  hut  of  the  whole  improvement  ex- 
penditure- The  Court  authorized  the  application  oj  the  con- 
signed money  tu  the  reimburtement  pro  tamo  t^flke  threc'/ourthe 
for  which  decree  had  been  taken,  not  deciding  the  folhwing — 
Queationt,  1.  Whether  §  26  is  limited  to  improvementefaUing 
under  the  Montgomery  Act  t  '2,  Whether  decree  of  detJmgator 
under  the  Montgomery  Act  excluded  tha  proprietor  from  o6- 
taining  the  application  of  the  coneigned  money  to  the  Jinirtk 
oJ  the  improveuient  expenditure  not  mlhin  that  Act  f 

This  was  a  petition  under  §§  26  &  35  of  the  Entail 
Amendment  Actj  11  &  12  Vict,  c.  3&,  for  aathwitjr 
to  api^y  a  som  of  conngned  money  in  reimbursement 
of  Hums  expeiided  by  the  peUtbner  in  the  improTement 
of  the  estate. 

iSecUon  26  providea — 

"That in  all  cases  where  money  has  been  derived,  or  may 
hereafter  be  derived,  fiom  the  sale  or  disposal  of  any  portion 
of  on  entailed  estate  in  Scotland,  or  of  any  right  or  Interest  in 
or  coDcemiug  the  same,  or  in  respect  of  any  permanent  da- 
mage done  to  such  estate  nnder  any  private  or  other  act  of 
parliament,  or  where  any  money  baa  been  invested  in  trost 
for  the  purpose  of  purchasing  lands  to  be  settled  upon  the 
series  of  heirs  entitled  to  sncueed  to  such  entailed  estate,  and 
where  such  money  would  tall  to  be  Invested  in  lands  or  heti- 
tagen  to  be  entailed  on  the  same  aeries  of  heirs  as  are  called  to 
tbe  saooeasion  of  sach  entailed  estate  by  the  t^laie  thereof 
and  nnder  the  same  prohibitions,  conditions,  restrictioos  and 
limitations,  aa  are  oont^nedin  such  tailaie;  and  whera  the 
hair  in  possession  of  each  ent^2«M^WilQ)l(j)^(«£of 


REBOVSB  OF  O&eSfi  DECIDED 


(bf»  wtrMqaire  to  UiwKlf  nuA  ettsta  bi  fte-«[iD)de,  bjr  ex«- 
outiiig  ftnd  rtcording  &o  inttnimant  of  diaentidl  as  ttfortaaid, 
it  sh«U  1j«  lawful  for  such  beir  to  make  tammarjr  applkation 
to  (lie  Court,  ia  maooer  twninafUr  provided,  for  warrant  and 
avtbority,  and  the  Court,  upon  sach  i^>plicatioD,  shall  hava 

Epw«r  to  grant  warrant  and  authority,  toand  in  fovourof  such 
rIt  of  «ntaii,  for  payment  to  soch  heir  of  such  sums  of  money 
^n  b«ioiiging  to  bluwlf  in  fee-BimpIe ;  bat  if  such  heir  of  entail 
^hall  n«t  be  entitled  to  acquire  such  estate  in  fee-rimple,  then 
U  qball  bo  lawful  for  sach  belr,  with  the  approbation  of  the 
Covrti  to  laj^  out  such  money,  or  any  portion  thereof^  in  or 
towards  payment  of  entailer's  debts,  or  in  or  towards  payment 
^  any  mo^ey  charged  on  the  fee  of  such  entailed  estate,  under 
Uila  fir  any  other  act,  or  in  redemption  of  the  laud4az  affect- 
Wg  ;9Uoh  AUtailed  e^te,  or  In  permanently  improving  the 
■MUb  or  jA  npayment  of  money  already  expended  io  such 
improvements ;  and  in  Ruch  case  such  heir  shall  app^  aum^ 
marily  to  the  Court,  ia  manner  hereinafter  provided,  aettioff 
foTtb  the.  amount  of  the  sums  proposed  to  be  laid  out,  and  tlw 
^tecial  pucpoe<»  to  wliich  it  is  intended  to  apply  tbesame ;  and 
If  the  Court  shall  be  wtiitfied  of  the  propriety  of  the  proposed 
appUoatioo,  thqr  shall  issue  a  finding  or  decree  to  tliat  effect, 
and  auUiori^iig  such  application,  and  it  shall  thereafter  ba 
lawful  for  the  heir  so.  applying,  to  lay  out  such  money,  or  any 
|iarc  thereof  according  as  the  Court  shall  have  authorised  the 
i^iplicajtion  of  the  same,  to  all  or  any  of  the  bf  fore>meotioaed 
purposes;  and  if  there  shall  be  anysurpluti  of  such  money 
after  the  purposes  authorised  by  the  decree  of  the  Court  shall 
be  fulfilled,  the  same  shall,  if  more  than  £200,  be  applied  as 
tha  wbde  money  would  have  been  applied  bat  for  the  provi* 
aipus  of  this  act ;  and  if  less  than  £200,  shall  be  paid  to  the 
hair  o(  entail  in  possession  of  sneh  antaJled  estate  tot  the  time, 
ftir  his  own  use  and  buboof." 
SeottoD  35  proTideSj  that — 

"  in  all  appiioations  presented  under  tfaia  act,  it  shall  be  com- 
petent to  tba  Ooutt  to  deoero  Ibr  costs  of  suit  against  the  par- 
tfea  to  the  piioceediags,  or  any  of  tbem,  or  to  deoero  for  pay< 
meDt  tbereoT  oat  of  the  estate  or  fund  to  which  such  applioa- 
tiaoaiBspectively  relate." 

'  The  Maimer  is  h«r  of  'entail  in  poneaiion  of  the 
lands  of  IHtfoar.  ' 

Iquiy  faaTiDg  heea  dooe  to  the  fishing^  oOanected 
with  theie  estates  in  the  river  Tay,  hy  the  operaUona  of 
the  parliaraeatary  oommisuoDers  for  improving  the  navi- 
gation of  that  river,  a  sum  of  X4€6d  was  awarded,  bj 
decreet-arbitral  dated  19th  Maj  1 851,  aa  compensation 
for  the  loss  and  damage  so  ocoaidoned.  This  sam  was, 
ander  adthoritjr  of  the  Taj  Narigation  Acts,  consigned 
in  the  Royal  Bank  of  Scotland  in  name  of  the  petitioner, 
for  behoof  of  himself  and  the  other  heirs  succeeding  him 
in  thft  estate,  sabjeot  to  the  orders  of  Court.  On  11  tb 
November  1845,  the  petitioner  obtained  a  diecree  of 
dccUratot  under  the  Montgomery  Act,  declaring  that 
ho  had  expended  on  permanent  improremcnta  on  the 
ertate8£4717:7:10,  andon  permanent  improvements 
on  the  mannott>hoase  X3711: 10: 10,  and  that  he  was 
a  creditor  to  the  succeeding  heirs  of  entail  for  X3538  : 
3s.  1^.,  being  three-fourth  parts  of  the  said  expenditure 
on  the  estates,  or,  at  all  events,  so  much  thereof  "  as 
shall  not  exceed  fonr  years'  free  rent  of  the  said  entailed 
estates,  after  deduction  of  all  public  burdens,  liferents 
and  interests  of  debts  which  may  affect  the  said  estates, 
as  the  same  shall  happen  at  the  first  term  of  Whitsun- 
day after  the  pursuer's  death;"  and  for  X2783: 13: 1^, 
being  three- fourth  parts  of  the  expenditure  on  the  man- 
rion -house,  at  least  so  much  thereof  "  as  shall  not  exceed 
two  years'  free  rent  of  the  sud  estates,  after  deduction 
as  aforesaid," 

The  following  were  the  snmscontiuned  in  this  decree: 

Tola]  Expeadltm.  Thrw-Foerth  Putt. 
E*Ute,       ...       £4717   7  10         X8688   8  U 
Maosion-Hoaw,       8711  10  10  2T88  18  1| 

Total,    -  <8428  18  8         £6321  16  3 


The  prayw  of-  the  present  application  wu  as  foOen, 
afCOT  the  usual  prayer  for  service  and  intimatttn 
"and  thereafter,  on  resnmlng  condderation  of  tUi  petitta, 
and  being  saUsfled  of  the  propriety  of  the  proposed  appficaliM 
of  the  saidcondgned  ram  of  £4666.  to  issue  a  finding  ordaetei 
to  that  effect,  and  to  authorise  the  petiUoser  to  D[difl  ud 
apply  the  same  In  repayment  otp  laiUc  of  the  aferenad  son- 
mulated  sum  of  £8428  ;  18  : 8  expended  by  him  in  imptetf 
menta  on  Che  said  entailed  estate  of  FiUiHiraad  otlmsnsliin. 
said  —the  petitioner  being  always  boaad  to  grant »  ttviisigi 
of  the  said  debt  to  the  extent  of  tlie  sam  so  paid ;  and  le  ik> 
cem  for  payment  of  the  costs  of  tliis  appHMttOH  out  ^-U* 
said  consigned  snnr,  intermaof  ttwaidd  aet;  ortodoothnv 
wise,"  &c. 

The  petition  having  been  remitted  by  the  harA  Oi^ 
nary  to  Ur^  William  Campbell,  ,W,S^  a  repqH 
given  in  eoatabing  ttiisr  nlim  tht  fidlowii^  pawsgiy:— 

"  Tn  the  present  appttcAtlon ,  She  piitHhrner  prays  tbt'Otm 
to  aathorize  the  application  of  tlie  said  oonsigtwd  mb  of 
£4666  in  payment  pro  (onto  of  the  «ald  suhi  of  £8438:11:^ 
Ixiing  thti  total  amount  expended  by  Mm  in  imptotiigtb* 
eetAte  and  mansion-hoOM,  'the  petlttonerbsiilgalirajs'bend 
to  grant  a  discharge  of  tiia  said  debt  to  the  ezieot  s»  prfi' 

With  r^rence  to  this  dalm,  1  have  to  State,  thstla  sU 
previous  applicaUoos  which  have  been  renfttud  to  me,  when 
authority  baa  been  prayed  for,  under  the  26tfa'  section  of  th> 
Entail  Act,  to  apply  contligned  money  tn  repayment  <tf  ma 
expended  on  improvemente,  and  where  a  dalm  in  rcspectcf 
such  expenditOTt;  has  been  constituted  under  the  UontgooHc; 
Act,  the  petitioner  has  prayed  tar  aatliority  to  apply  lbs  eos- 
signed  money  in  payment  only  of  the  thre^fiiurtb  paTtiafOi 
expenditure  which  forms  the  diihn  nnder  the  llontgonen 
Alt,  not  in  pnyment  of  the  whtde  expenditure ;  and,  acoord- 
iuij'ly,  in  all  these  cases,  after  authort^  has  been  granted, id 
the  money  paid,  the  creditor  has  discharged  the  otaim  ndtf 
the  Uontgomery  Act  to  the  full  extent  of  the  aum  c«iii,Bolli> 
the  extent  only  of  three  fourths  of  tiwt  sna,  to  which  etUM 
only  the  claim  und<-r  the  Montgomery  Aet  wotdd  fail  teli 
discharged  if  the  mooey  were  uppHed  towarda  payment  oM 
whole  expenditure.  '  .  :  ' 

"  In  the  present  case,  the  oonslgoed  money  la  taMthaallNh 
fourths  of  the  expenditure,  and  will  lie  exhaastod  in  psfhf 
the  three  fourths  ;  bat  it  is  still  necessary  to  dateimhito  *fa» 
tber  tbo  payment  is  to  be  made  ;ire  trniu  of  the  said  thM- 
fourths,  or  of  the  whole  ezpenditore  ;  ttecawe.  Id  the  tea* 
case,  the  petitlonar  most  discharge  the  claim  under  lbs  llset 

E>meiy  Act  to  the  foil  amonot  of  the  payment,  and,  is  l3n 
tter  case,  to  the  amoont  only  of  three^oarth  parts  s(tw 
sum." 

On  resuming  oonrideration  of  the  petition — 

Woodj  for  petitioner,  referred  to  the  oases  of  CoL 
Richardson  (unreported),  and  Dnndas  of  Atnhtoif  FA 
23,  1650  (nnreported). 

Lord  Pr«*idbi(.— This  osse  raises  tome  points  of  oMuMsaUe 
importance,  and  If  the  determination  of  these  potbtf  had  bws 
necessary,  I  should  have  proposed  to  your  {xircUhlps  to  obtain 
the  opinions  of  the  whole  Court  upon  them.  Butl[  tblttk  tlw 
determination  of  them  is  not  necessary  for  thf  ^NspoilfJ  of  diit 
pt-titiou.  '  ■. ' 

The  26tb  section  of  the  Bntall  Amendment  Apt  il.m  wj 
broad  terma  It  applies  to  **  all  cases  where  mon^  hiis  i>eea 
derived,  or  may  hereafter  be  derived,  from  the  satp  m'iOum 
jpf  any  portion  of  an  entailed  estate  In  Spo^lanil,  (NcnTu; 
right  or  interest  in  or  concerning  the  san(«,  or  in  nif/iBt  tf 
any  permanent  damage  done  to  such  estate  under  aayjfdf^ 
or  other  act  of  pailiament."  Ajid  not  only  ao,  but Itp)**  ■ 
great  deal  farther— it  extends  to  the  case  "  where'  itfo^'^ 
has  been  Invested  In  trost  for  the  purpose  of  pnrcluMBK  w» 
to  be  settled  upon  the  series  of  heirs  entitled  to  9ci9>d* 
such  entolled  estate,  and  whore  sach  money  wuald  ftp  tay  tfr 
Tested  in  lands  or  heritages  to  be  entailed  on  the  saniej^jjjg* 
heirs  as  are  called  to  the  succession  of  such  entail^  MjC^^jjgg 
tailzie  thereof," — that  Is  to  say,  where  money  liashslMjffif 
either  from  a  sale  of  part  of  the  entailed  estate  ^hStVHw 
meat,  or  from  a  trust  made  for  the  purpose^  ^^'IoHB^ 
huids  to  be  entiled  along  with  aoothe];^«tatf  '^^'^hI^Bl 
then  itsbaU  be  »»l«tr^^g;i^JS^«4»>b«9^^ 
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tKtreof,  iif  or  towards  p«ymeDt  of  enUUtr'a  debts,  or  in  or  to- 
vscdcpsywat  ot  may  mouvj  cbarged  on  the  Iw  of  such  entaileii 
■Ml,  or  in  MdemptioD  of  Uw  hiod'tMf&ioUng  such  vottulsd 
otato,  or  ia  pMuunetiUy  improriug  ttM  muxut,  tx  iu  rcpayiurnt 
of  mooor  atready  exponditd  in  aiicb  improvemeabi."   Tbut  is 
■  nrr  lugt)  poTO,  under  wtkioh  money  directed  to  Im*  «m> 
ftoftd  ia  the  purchase  &f  a  naw  estate  to  Iw  entailed  witli  Lbe 
okl  one,  majr  be  laid  oot  in  iuiprovlDg  tbe  Utter,  ur  in  reiiay- 
■eotofiaoiMjrsalaidout.  Xbe  section  then  gout  ou — "And 
*  Isnohosas,  tueh  bcirahaU  apply  sumoMrily  to  Uie  Oouttin 
oMQRerbereluaiter  provided;  setting  lurtli  tbe  amount  of  tbe 
I  auas-proposod  to  be  Indent, and  tbe  special  purpuse  to  wbitfb 
I  tcitiDtsadad  to  apfdy  the  same ;  and  if  tbe  Court  sball  be 
I  utiified  of  tbe  propriety  of  tbe  proposed  application,  tbey 
!  lIulllMaa  a  diuUug  or  decree  to  that  effect." 

Om  qwsUoo  Wbicb  here  aiises  is,  wbetber  that  clanse  Is  ia- 
fended  to  ap|dy  to  improramoota  bowevet  «xteiMi*e,  or  wbeti 
iber  ftis  Hiklttid  t*  impmmuauM  ftiUiag  nodv  tbe  Mont^o- 
Bwy  Aob  ill.  Wood  i«&rrod  us  to  tbe  case  of  Culonel  Biub- 
■nlMB,  wbers  suob  nms  inouey  wen  autborisud  to  be  ap- 
plini  iu  -piiyaieDt  of.iinprMresBeala  not  billing  uuder  tbe  Uont: 
WHOMf  Act.  No  dotib*,  in  tbat  oase,  tbe  sum  was  not  large ; 
ttillwme  noney  mtr  so  appliedf  ud  tbe  Court  tbereby  sauu- 
liuDod  tbe  priDcipU.  'f  bit  case  (bus  Iwoomas  a  precedent  lor 
Applying  suob  nunn  of  money  in  tbat  way.  It  may  bave  been 
ths  Inteiition  of  tbe  Ivgistatare  not  to  limit  tbe  discretion  of 
Uw  Court  to  tbose  tbiitgs  wbicU  alone  were  formerly  beld  to 
ba  Inprortments  of  au  entailed  estate,  and  to  give  tbe  Court 
psstr,  in  the  exercise  of  tbeir  discretion,  to  apply  the  money 
(uolhtr  tbiogs,  wbkb,  in  tbe  progressof  society  and  of  opinion, 
iisve  oome  to  be  oousidered  as  impiOTements.  But  seeing 
lUibiCcdoncl  BtcbarOson's  case  the  matter  passed  without 
diKwnoD,  It  vi:.ould  have  been,  in  my  opinion,  necessary  to  go 
to  tlu  whole  Court  to  bave  tbe  matho-  authoritatively  settled. 
Bnt  tbat  is  uoi  necessnry  for  tbe  disposal  of  this  petition,  mi 
bisstha  petiticmer  now  desires  its  prayer  to  be  granted. 

Ihire  b  a  seuond  point,  on  wtiich,  baid  it  been  necessary  for 
UwiH^CHal  of  the  petition  as  it  now  stands,  I  woold  also  like 
to  bun  had  Uie  opinion  of  tbe  whole  Court.  It  is  tliis,  wbe- 
tlw;  after  decrtse  of  deoWabHrbas  been  obtained  under  tbe 
Uooigooery  Act,  tbe  wliole  matter  does  not  then  become  a 
McdBdsd  traataotion  between  the  parties,  or  wbetber  the 
petitioner  is  still  entitled  to  go  back  upon  It  and  to  get  payment 
(rf  tbe  branJt  not  covered  by  tbe  Uontgomery  AcL  There  is 
wpnsKlptlois  here,  for  tbvre  is  no  debt  U  is  a  fiwt  tbat  a 
tsctiiii  snm  of  money  has  l>eeu  aapeaded  In  improTements. 
Now  the  question  Is,  whether,  under  tiiis  present  act,  he  can 
gs  baek  and  loar  up  tbe  debt  into  a  claim  against  tbe  estate. 
Tliat  is  a  quctttiuu  of  great  importance,  and  i  would  not  like 
to  di^ose  of  it  without  a  consultation  of  tbe  whole  Court. 

Bat,  then,  Uiere  is  a  lUird  puiot,  which,  as  it  appears  to  me,  is 
quite  sufficient  for  the  suluUun  of  tbe  matter  rais^'il  by  this  peti- 
tion. If  lbe  irords  of  tbe  sututeare,  ilut  the  Court  msy,  "  uu 
being  satisfied  of  tbe  propriety  of  the  proposed  sppboatioD,'* 
direct  the  sum  to  tw  laid  out  in  paying  that  fourth  which  is 
not  covered  by  tbe  Montgomery  Act — if  the  Court  has  that  ilis- 
i.T«tioD,  it  becomes  important  to  coosider  well  whether,  in  tiie 
exercise  of  that  diacretiuu,  we  would  allow  the  money  to  be  ap- 
pfied  to  tbe  class  of  caoes  laot  in  the  enumeration  of  this  sec- 
tion, or  whether  the  Court  are  to  refuse  so  to  apply  it  while 
there  liemaln  other  debts  which  are  burdens  on  the  estate. 

How  I  thipk  it  wouU  not  be  a  sound  ezerdse  of  tbe  discre- 
tiou  dcmiaiitted  to  us  by  tbe  statute,  to  employ  this  consigued 
taoagj  io  paymeut  of  ttie  fourth  not  covered  by  tbe  M^unt- 
£om«y  Act ;  but  that,  on  a  sound  exercise  of  tbat  discretioa, 
we  sbooli)  direct  it  tu  be  applied  iii  extinction  of  debta  affectiog 
tliew^tv,  and  which  would  otlierwise  be  burdens  on  tbe  heirs 
ofouw* 

Ur.  04mpbd),  tbe  man  of  burfoMs  to  whom  this  application 
waiiemitted  by  the  Lord  Ordinary,  bsa  called  attention  to  this 
mat^r,  and  observes,  tbat  In  all  previous  appUcstluns  remitted 
to  iiWir  "  wliere  authority  has  been  prayed  t-r,  under  the  26tU 
wfwtb  of  the  £utail  Act,  to  apply  consigned  money  In  repay- 
jBeoif  of  Slims  expended  in  improvements,  sud  where  a  claim  in 
^'  pt  S9ch  expenditure  has  been  eonstituted  under  the 
f  Act,  tlie  petitioner  has  prayed  for  authority  to 
aau>igiied  money  iu  payment  only  of  tbe  three- 
« fit  tbe  expenditure  which  forms  tbe  claim  under 
rAct,nutiii  payment  <tf  tbe  F.bole expeoditure; 
ly,ln  all  these  cases,  af^  aatiuHity  hu  been 


granted  and  the  money  paid,  the  creditor  has  disdiarged  the 
claim  under  tbe  Montgomery  Act  to  the  full  extent  of  the  sum 
paid,  not  to  ilie  extent  only  of  tbree-tburtlis  of  tbat  sum,  w 
whicn  extent  only  the  claim  under  tbe  Montgomery  Act  would 
fall  to  be  discharged  if  the  money  were  applied  towards  pay 
meiit  of  the  whole  expenditure."  I  confess  Ido  not  teel  that 
difficulty.  The  three-fourths  are  the  whirie  claim  under  th* 
Moutguinery  Act ;  the  remaining  fourth  constitutes  no  part  off 
that  cbtim.  Therefore,  a  discharge  of  tlie  whole  etaim  unM 
tiie  Moatgomei/  Act  would  not  touch  this  remdnm^  fsoftlj; 
The  claim,  in  truth,  is  a  diarge  made  onder  this  act,  aM  not  lir 
accord«nce  with,  but  in  defiance  of,  the  Montgomery  Act. 

Un  the  whole  matter,  therelbre,  and  without  prejudging  anf- 
future  application  which  the  petitioner  may  make  wMi  refer' 
eoce  to  thia  fourtli,  I  do  not  think  in  the  meantime  that  it 
vould  be  a  sonnd  exercise  of  the  discretion  entrusted  to  us  bT^ 
the  statute,  to  aUow  the  applieatioa  of  tbe  eous^td  money 
towards  payment  of  this  fourth,  while  we  see  that  there  are 
other  burdens  to  wUdi  it  may  ba  mure  adTsntageonsIy  applied' 
—burdens  affecting  the  estate,  and  the  heirs  who  may  succeed 
to  it. 

Lord  FiiUertm.—I  am  sensible  of  the  difficulties  started  by 
your  Linrdship,  but  I  take  a  simpler  view  of  the  case.  We 
don't  get  nd  of  the  difficulty  by  adopting  your  Iiurdsbipli  view. 
If  it  comes  to  be  a  question,  Iww  tiie  b«r  Is  to  be  feliered  of  ex- 
penditure made  by  him  in  improving  the  estate,  out  of  suom 
realized  by  a  sale  of  part  ol  the  entailed  estate,  I  have  great 
doubt  if  the  Court  have  any  discretionary  power.  I  rather 
think  that  your  Lordship's  view  involves  the  assumption  on 
oar  part  of  a  discretionary  power,  which  the  statute  dues  not 
cooter.  We  must  be  satisfled  of  tbe  propriety  of  the  appKea- 
tion.  But  supposing  wa  are  satisfied  In  that  respect,  are  w* 
entitled  to  chouse  the  kind  of  expenditure  to  which  tbe  money 
dull  be  applied  ?  I  doubt  whether  we  lutTe  any  sucti  discre'* 
tiouary  poww.  If  we  are  satisfled  that  this  is  expenditure 
which  the  lieir  is  entitled  to  be  relieved  of  out  of  ttie  uonMgaeik 
money,  we  must  grant  tbe  application.  I  doubs  very  muob 
wbetber  we  am  antitted  t»  take  this  into  ooosideratssn,  tbafir 
there  are  other  burdens  afiiKitiog  the  estate  and  tiw  aubs«»< 
tute  beirs,  to  the  extbictlon  of  whlob  this  onnligMd  qwiiey 
would  be  more  beneflcially  applied. 

Lord  Ivory, — I  have  bad  mvre  opportunities  than  one  of  ex- 
pressing tbe  views  I  take  of  this  provision  of  tbe  sutute ;  but 
coi^dertag  tbe  way  in  wMch  other  nmliar  cases  hare  been 
de^  wUh  by  the  Cbort,  I  oannoi  bnra  tbe  oonlhlenee  in  titess 
Tiews  wbicb  I  would  otbotwise  pusses^  But  it  is  most  mate- 
rial that  in  none  of  tbe  otiier  cases  was  there  any  discusuuu. 

I  am  very  grateful  for  the  sug.iestton  msde  by  your  Lord- 
ship, wliicb  1  ibiuk  saves,  or  at  least  postpones,  the  decision  of 
some  very  large  and  imporunt  points.  Not  that  I  am  blind  to 
the  oousidaraUons  stated  by  Lord  FuUerton :  But  X  think  it  is 
a  legitimate  consideration  in  tbe  matter  before  us,  that  we 
should  apply  tiiis  consigned  money,  in  tho  first  place,  to  the 
payment  of  burdens  which  affect  ttiis  entailed  esute,  witbmit 
pr^udgiDg  any  subsequent  application  which  this  petitioner 
msy  make  for  its  application  tu  the  fourth  of  improvement  ex- 
penditure not  coven^  by  the  Montgomery  Act. 

Prior  to  this  statute,  this  party  was  entitled  to  make  im- 
provement^  and  to  apply  money  arising  in  tbe  way  in  which 
this  cousigned  fund  does,  to  tbe  reimbursement  of  three-fourths 
of  such  expenditure.  Therefore,  at  the  date  of  his  decree  of 
deulatator,  and  without  ihe  present  Eutail  Amendment  Act, 
tbe  entailed  estate  and  the  bubsequuot  heirs  were  to  be  free 
from  tbe  burden  of  the  remaning  fourth.  Is  tiiere  aojthltig 
In  this  statute  wbicb  points  at  the  iiupositioo  of  a  borden  on 
the  estate  whifh  was  oot  otherwise  one  t   I  think  there  is  not. 

That  being  tbe  case,  I  adopt  tbe  proposition  suggested  by 
your  Lordship.  It  is  Ivitblu  tbe  prayer  of  the  petition— (reads 
^the  prayer). 

Now  here  we  are  with  sn  expeoditure  to  wbicb,  in  Um 
opinion  of  the  whole  Court,  it  is  oooipetent  to  apply  this 
money.  Why  should  not  we  apply  it  to  that  which  is  charged,  iu 
preference  tu  that  which  Is  nut  a  charge  f  Why  nut  apply  it 
to  tbose  matters  wbicb  would  relieve  tbe  estate  of  a  burden, 
instead  of  ttuMo  which  would  otherwise  i^tct  it  nd  tiw  ftituM 
betia? 

Oo  these  grounds,  I  go  quite  along  with  your  Lordship,  as 
the  clauaa  p^nts  at  tUs  being  done  with  tbe  approbatiou  of 
tlie  Court.  I  am  for  applying  tim  money,  in  tb<tttrft.i< 
to  the  exttnctioB  of  tbe  clainBijBrJinlitafyi 
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IToDtKomerr  Act,— not  pnrindgliw  tht  pctiUoaer't  riftht  at  a 
rabieqtient  period  to  come  forward  aiid  require  th«  a^catlon 
qf  the  mooey  in  the  maQiier  proponed. 

Lord  SoUrtton. — I  csrtaialy  bad  a  strong  impreBsion,  that 
the  claim  applicnUe  to  money  laid  oot  in  improTementa 
arising  under  the  Entail  Aniendinent  Act,  was  not  con- 
ftavd  t«  ttae  three-fuurths  of  the  expenditure  provided  for 
hj  the  liontgomeiy  Act,  beouua  it  wonid  be  a  curioiu 
Mate  <rf  matters,  that  a  party  who  had  failed  In  getting  a 
4»crea  under  the  MoDtgomery  Act,  should  have  advan- 
tages not  open  to  one  who  had  sncceeded  In  liia  application. 
But  neither  the  case  of  Colonel  Richardson,  to  which  Mr, 
Wood  formerly  referred,  nor  the  case  of  Amiston,  to  which  be 
referred  to-day,  which  appear  ro  to  determine  the  point,  were 
HBrioosly  debated  casee.  Theycannot  thertfore  Iw  dealt  with  as 
binding  on  the  Court,  or  an  settling  the  very  large  question 
which  hero  arises.  While,  tlierefore,  I  am  fiur  from  saying  that 
Sir  James  Sichardson  may  not  hereafter,  If  the  sum  of  money 
be  large  enongl),  be  fjund  entitled  to  apply  it  to  paying  off 
aH  burdens,  I  thinlc  the  coarse  tUfrgated  by  your  Lordship 
leaves  that  matter  open  in  the  meantime,  and  is  the  proper  one. 
I  tliink  that  the  statute  does  confer  upon  us  that  discruUonary 
power,  and  that,  in  itself,  it  Is  a  very  rational  discretion  which 
H  so  conferred.  The  debt,  which  is  to  be  paid,  is  to  relieve 
not  merely  the  heir  in  possesdon,  but  the  estate  in  all  time 
coming.  Not  looking  upon  thn  matter  as  already  adjudicated 
on,  I  think  the  course  proposed  relieves  us  of  the  difficulty. 

The  Court  prononnced  the  follomng  intnloeator: — 
"  nnd  that  the  consigned  sum  of  X4665  may  be  applied  in 
payment  pro  tmto  of  the  sum  of  jC6821  : 16 :  8,  being  three- 
fovrtbs  of  the  sum  of  £8428 : 18 : 8  mentioned  in  the  petition 
and  in  Ur.  Campbell's  repftrt,  which  sum  of  £tiS21 : 16  :Sfbmis 
a  dialBi  under  the  statute  10  fieo.  III.  c.  61 — the  petitioner  exe- 
cBllog  and  recording  in  the  books  of  Session  a  dlscliarge  of 
that  claim,  so  (hr  as  estingiilshed  by  said  payment :  Farther, 
remit  to  the  Lord  Ordinary  to  see  the  Mdd  discharge  prepared, 
to  proceed  further  In  the  case  as  shall  be  just,  and  to  report." 

AA  Wood;  Andersons  &  Wood,  W.S.  AffaUi.—yf.  Clerk.— 


22d  June  1863. 

PiBSt  I^VUIOK. 

Catherine  Isi.nELLA.  Mather^  Petitumer. 

Minor— Cuialor—Proccit — A  miliar  pnbes  wkoat  parentt  were 
amd  wk»  was  emur  •/  tomt  keritmble  property  in  thia 
totmtrift  tMteiUti  a  dked  nomnaUng  A  B  to  be  her  ncro- 
lar.  The  minor  hod  mo  n€*t  of  hi*  oa  Me  nde  of  her  wwtkw, 
who  had  been  a  hattmrd,  and  her  ntxl  of  kin  on  tht  fether't 
eide  were  ree^ent  in  Engtand,  She  applied  to  ike  Court  to 
confirm  end  approve  of  A  ffe  nomination,  and  to  inierpone 
autkorilj/  thereto,  end  to  appoint  him  to  be  curator  benis — 
Petition  withdmom  upon  the  recommendation  of  the  Court. 

The  petitioner's  father  and  mother  vere  both  dead. 
She  vas  the  only  furnvins  child  of  the  marriage,  and 
was  owner  of  somo  heritable  property  in  Mdrose. 

The  petitioner's  mother,  Helen  Moin  or  Mather^  left 
a  settlement  hj  which,  tnfer  alia,  she  appointed  Allan 
Freer,  Andrew  Bon^ne,  and  Thomas  John  Dunn,  to  be 
her  executors. 

As  the  petitioner  had  no  near  relations,  cither  by  the 
father  or  mother's  side,  resident  in  Scotland,  Bunyie  and 
Freer,  dnring  her  pnpillarity,  presented  an  application  to 
the  Coart,  praying  for  the  appointment  of  Thomas  John 
Vantk  to  be  factor  loco  ttUorit  to  the  pnpil. 

The  Conrfe  granted  the  application,  and  Dnnn  entered 
npon  the  management  of  the  pupil's  estate.  His  ap- 
pointment having  exjnred  with  the  popillarity  of  his 
wai^,  he  applied  n>T  ezoneia^n. 

The  px^ent  application  oontuned  the  fblloving  state- 
ment:— 

"  That  yonr  petitioner  attained  the  age  of  twelve  yean  on 


the  10th  day  of  Hay  last;  and  it  has  become  niii  inj  hu 
the  petitioner  should  bare  a  curator  or  onraton  to  iski  thi 
charge  and  management  of  her  property,  and  to  Mks  mA 
arrangements  as  an  neosmary  foe  her  siiltabb  edoesttet  ad 

maintenance. 

"  Ttiat  the  petitioner's  only  known  near  male  rthtiM  bi 
the  other's  side.  Is  Thomas  Uatbar,  keeper  of  tb«  Bobio  Hoei 
Tavern  at  Deptford,  her  patsmal  grandfcther,  wbe^  tnm  IS 
non  reaideueH  In  this  oountiyMnTotherwlsetlBinelvHtk 
the  oiSee  of  curator.  The  petitioner  has  no  rdstloat  bfttt' 
mother's  side,  her  mother  having  been  a  natural  daugfateiot  tk 
said  James  Meln.  Is  these  drcumstanoes,  iho  petittDSRcu- 
not  adopt  the  omal  forma  picacribed  for  elioo^ng  cvitsR 
She  has  therefore  executed  a  deed  of  nominatimi  aadsppote- 
ment  of  a  cmatori  of  wbtidi  **Off  Is  henio  ajipsMlML 
>  "  As  tlwre  nay  lie  some  dooWs.  bewBTaiv  whether  ndr  u 
appointment  as  that  referred  to  confers  any  legal  title  eeftt 
ouistor,  so  as  to  enaUe  faim  to  act  with  otSoet  in  the  ««h^ 
ment  of  the  pe^naoer's  aAd  M,  the  petittotur  has  beea  tired 
to  make  tiie  prasent  apfrfioatioa  to  yoar  liordsbips  for  jw 
interposition,  to  give  tiie  curator  nomlnatad  mad  appafMl 
br  her  the  powers  of  a  AHWtorieMovttr  the  propel^  and  iiai 
of  the  petitioner." 

The  prayer  was  as  folloiw: — 

"  Uay  it  therefore  plt-ase  your  Lordships,  after  such  lofiBt- 
tlon  as  may  bo  conddered  proper,  to  confirm  and  approre  li 
the  nomination  made  by  the  petitioner  of  the  curator  bdn 
named,  and  to  interpone  your  authority  thereto ;  as  aln  k 
appoint  the  said  Thomas  John  Dnnn  to  he  curator  Um,  tmia 
the  authority  of  ttiia  Court,  over  the  estate,  funds  aadefEA 
of  the  petitioner',  with  the  powen.  and  subject  to  the 
tioDS  prescribed  by  the  Court  for  the  execution  of  the  ds&i 
of  factors  appointed  by  them ;  and  to  do  otherwise^"  ic 

Lord  /vory.— There  are  two  easel  which  come  near  tit  th 
present,  but  still  are  not  snfBclent  to  enable  us  to  gnnt  lb  I 
application.    There  are  Charles  Wallace  Tonug,  petiUoBc 
Feb.  19,  1818,  18  F.  0.  p.  472;  and  Wilson  v.  CsidfU 
March  10, 1819,  ib.  p.  70&. 

Parker,  for  petitioner,  rated  the  case  ot  Helen  Ilk  | 
Towton,  petitioner,  Deo.  8, 1847. 

Zo'tf  yulUTion.—l  have  some  doubts  whetber  the  ConrtK 
take  upon  itself  the  responsitrility  of  nomlnatinga  eeretirim 
in  the  circumstances. 

Lord  P/etident. — The  proper  oonrse  Is  to  ruse  an  actkaii 
choosing  curators,  and  then  to  apply  to  the  Conn  to  di^ew 
with  citation  of  next  of  kin.  We  cannot  grant  tiusappGa 
tiou,  and  would  therefore  rucommend  that  it  be  witiidnvs- 

Petition  wtUntratcL  . 
Act.  Parker ;  Adam  Patorson,  W.S.  ^^r.— W.  Cleri.-^r.E! 


2%d  June  1853. 

SaOMD  DiTIBIOK. 

Thorbuhh  and  Trokman,  Fttmera, «. 
HoDY  and  OoMPANT,  D^naiert. 
Diligenee— HavtT — Evidence —  Where  the  holder  ofm 
/or  recovery  «f  alt  entriei  in  bookt  ref erring  to  lAc  m/fiS  4 
the  action,  eaUa  for  certain  entriee  onty,  lAf  oppaaite  fettf,a 
order  to  meet  then,  ie  entitled  to  ituUt  on  receeaf  f 
whole  remaining  entriee  falla^  nt^tr  the  tenmt  oj  the  diSgini- 

The  porsnen  obtained  a  eommiaion  and 
agunst  haTcrs — 
for  exhibitimi  of  the  book  or  books  of  the  Wcslen  Bnt  ^ 

ScoUand,  and  particularly  a  book  or  books  cntitukd  'k" 
Securities,'  in  order  that  copies  or  excerpbi  may  be  teixa,»i 
daly  certified,  of  all  entries  therein  having  re&nooe  (a 
pursuers  and  their  Iron  securities." 

John  Flint  appeared  as  a  haver,  and  prodoeed  tk 
book  called  the  "Iron  Securities  Booh,"  fronvU^ 
the  porsner  tot>k  excerpts.  Thereafter  the  harerWif' 
*'  Interrogated  for  the  defenders,  Whether  the  ahw»»WWF 
oontein  Si  the  entries  in  the  books  of  the  bank  iWtjH^^ 
enoe  to  the  pursoers  or  their  iron  eecuritie*  ?— Pf^M^^*? 
exoecpts  do  not  oMitaln  all  the  entries  in  the  eairt  WMMWI? 
boefc,aod  thenani^X^^^^^^Mgl^ 


IN  THE  COURT 


OF  SESSION,  Ae, 


the  ddfeudetB  then  reqnwted  the  oemmiarioDW  to  call  npon 
the  h«*er  to  prodnce  excerpts  of  all  tha  remainlDg  entilra  in 
the  Mid  iron  BecuritlM  bocdc  Uliog  ODder  ths  diligence,  in 
ordor  that  the  diligence  may  be  exiiaiBted,  and  ol»)ectcd  that 
the  flxoerptu  produced  do  not  exhaust  the  diligeooe.  To 
which  reqoeei  and  objection  it  mw  answered  for  the  parsaen, 
that  the  excerpts  prodnoed  are  all  that  tbejr  waiit  under  tb« 
pTCBeat  diligence,  and  the  cnnmiMtoner  haa  no  power  tonake 
auch  a  call. 

"Wbeicnpon  the  comminioneT  declined  to  call  upon  the 
harer  to  piodnet  the  excerpta  requited  by  the  agenl  for  the 
defender. 

"  Wh«renpon  tbeagent  for  the  defender  called  npon  the  baTOr 
to  pi«dqca  excerpt^  of  the  laid  lemnning  entries  in  the  laid 
ir«a  evcnritiea  hook.  > 

*'  To  which  it  waa  objected  for  the  pamece,  that  the  deten- 
(l»n  had  no  diligence  to  entitle  them  to  make  such  n  oalL 

The  cooiniiadoaer  icAumI  to  allow  the  haver  to  be  called 
ufMiB  to  produce  suah  ezeerpta." 

The  defenders  appealed,  and  quoted  Danlop's  Trustees 
V.  Belhaven,  29th  Jlay  1852, 

Ijord  Jtutiet-Clerk. — In  ez<Mmting  a  commission  and  diligcoco, 
parties  are  apt  to  forget  that  they  are  in  the  same  case  as  if 
the  havers  were  hronght  into  Court  for  examination.  If  i 
rrquico  a  penoq  to  produce  a  buck,  and  examine  him  in  re- 
furence  to  the  entries  in  it,  the  opposite  party  is  entitled  to 
cross-examioe  hini,  and  to  call  on  him  to  turn  to  any  eotriefl 
that  may  nentralize  those  already  read.  This  eight  depends 
on  tlie  broad  principles  of  the  law  of  eTideocr,  which  apply  to 
the  ezaroloation  of  hawrs  or  witQeKses.  as  well  before  ai>  at 
trial much  broader  grounds  than  those  qnoted  from  the  case 
referred  to. 

'jj/he  Court  pronouaocd  the  following  iDtcrlooutin*: — 
**  Alter  the  deliTcrance  of  the  commissioner  :  Etemit  to  him 
to  follow  oat  the  examination  begun  by  the  defenders,  and 
all'iir  them  to  obtain  excerpts  of  the  lemainine  entiles  falling 
under  tbodilisBnce ;  re«erv^g  all  questions  of  expenses.** 

Aft.  Broun  ;  Gtbson-CnOg.  Dalaiel  &  Brodie.  W.S.  Aijentt.— 
JkU.  Buchanan  ;  John  Cullon,  W.».  Agtnt.-\.  C/sri.— (W.Q.T.) 

23<i  JuM  1853. 
FttfT  DrviBiOK. 
Mrs.  Maroatiet  Habtbt,  Complaijter,  v.  Akdbbw 
L1SD8AT  ife  others,  Itetptmdenta. 

Servitude — Pui>lic — Suspeniion  &  Interdict — Bcid  tkata  tern- 
Imdf  ff  nrling.  tkating,  a»d  *lUimg  on  a  pomd  belonging  to 
A  B,  and  wknlfy  turromnded  bg  hit  private  pruperty,  it  not  m 
aeroitudt  reeogni2ed  by  the  taw  of  Scotland;  and  cannot, 
tker^ort,  he  acquired  by  Jenam  and  inhabitanlt  of  a  ntigh- 
bvmring  villaye,  either  for  ihemtelce*  or  the  public  generally. 

The  oomplainer  is  entailed  proprietor  of  the  estate 
of  (.)astlcseniple,aQd  of  the  Loch  of  Castlcscmple,  id  the 
neighhoorhood  of  the  village  of  LochwinDOch,  of  which 
eho  is  snperior.  The  Looh  of  Castlesetople  is  situiited  . 
entirely  within  the  pleasnre  grounds  and  policy,  and  is 
completely  surrounded  in  every  quarter  by  the  lands  of 
the  oompkiner,  and  there  is  no  access  to  it  except  by  , 
trespassing  on  her  property .  The  respondents  are  feuars 
aod  inhabitants  of  that  village. 

The  respondents  averred,  that  the  loch  was  a  public 
loch,  npon  which,  when  froKn,  they  and  the  pnblio  gene- 
rally bad  been  in  the  practice  of  curling,  skating  and 
Bliding,  from  timo  immemorial. 

The  prayer  of  the  application  was — 
"  to  aaepend  the  proceedings  complained  of,  and  to  Interdict, 
prohibit  and  diicoMge  the  sidd  reepondents,  or  any  of  them, 
f  rooi  tKMaaarfiq;  or  entarii^  npon  the  ■upeiider' s  lands  ud 
estate  of  Castleeemplti.  sitoaled  in  the  pariui  of  Loohwlnnoeh 
aadoow^ofBenfrew,  oraoy-parttbweof,  andfhnn  curling, 
akatlogor^diog,  or  otberwiaeentefingcr  trsspawing  upon  the 
loch  or  lake  oalled  Oastlewmple  Loch,  sitoatod  in  the  parish 
and  county  aCorwUd ;  or  to  do  •therwlBe,''  &o. 


In  the  course  of  the  proceedings,  tho  Lord  Ordinu-y 
issued  the  following  note : — 

"Before  the  Lord  Ordinary  pronounces  any  Interlocutor 
upon  the  pleas  which  were  discussed  at  the  debate,  there  ais 
certain  points  which  it  appears  to  him  ought,  if  posdUto,  to 
be  more  precisely  fixed  than  they  are  upon  tlie  r*«ord  as  ik 
stands,  and,  from  what  paxsed,  be  suppoees  tliat  this  m&y  be 
duhe  without  any  great  diScalty. 

It  would  he  desirable  to  have  it  explicitly  stated  for 
whom  the  privilege  or  servitude  is  claimed,  it  whs  intimated, 
that  the  parties  for  whom  the  right  was  to  be  maintained  to 
belong,  were  the  feoara  and  inhabitants  of  the  town  or  village 
orLochwinnocb,  and  the  parish  of  Lochwinnoch,  Is  this  the 
case  or  not  T 

"  2d,  After  the  production  cf  titles,  and  a  plan  made  in  the 
course  of  the  debate  by  the  complainer,  the  Lord  Ordinary 
understood  that  the  respondents  were  prepared  to  admit  that 
the  loch  is  the  property  of  the  complainer — that  it  has  stood 
conveyed  by  the  titles  for  mora  than  forty  years— and  that  it 
is  surrounded  on  all  sides  by  lands  belongiug  to  the  corn- 
plainer.  Should  the  Lord  Ordinary  be  right  in  this,  the  mat- 
ter might  be  declared  by  a  minute.  on  the  other  hand, 
parties  are  not  agreed,  the  first  tblug  to  be  decided  would  be 
the  Import  of  the  complainei's  titIeK,  and  whether  there  is 
thereby  conveyed  to  her  the  property  uf  the  loch  and  of  tha 
snrroanding  lands. 

"  dd,  Parties  are  at  variance  npon  the  record  as  to  the  ac- 
cesses to  the  loch.  This  It,  may  not  he  practicable  wholly  to 
clear  up  at  present.  But  the  line  of  the  difierent  roads  might  b^ 
ascertained,  and  consequently  their  distance  from  the  loch,  and 
of  what  that  ground  consists  or  bos  consisted  fbr  fbrty  yean, 
whether  open  or  enclosed  ground.  Plans  were  referred  to,  and 
there  Is  one  to  which  reference  U  made  in  the  articles  of  aaJe 
by  Mr.  Selkrig,  and  which,  or  a  copy  of  it,  has  latterly  been, 
produood.  This  or  other  plans  may  throw  light  apoa  this 
pare  of  the  Case,  and  perhaps  may  be  sufScIent  to  enable  par- 
ties to  come  to  one  npon  the  subject  to  some  extent. 

"  Parties  will  be  so  good  as  to  consider  what  has  now  been 
stated.  In  so  far  as  any  difference  upon  the  matters  adverted 
to  can  be  removed  now,  and  the  position  of  parties  in  regard 
to  them  mode  more  definite  and  precise,  without  prejudicing 
what  may  be  called  the  proper  merits  of  the  case,  It  would 
obviously  be  right  to  try  to  do  sa  It  would  save  expense  in 
the  end,  and  would  facilitate  the  satisfactory  adjudication,  not 
only  of  the  question  which  is  to  be  determined  in  the  fir^  in^ 
stance,  but,  shoulil  that  be  decided  in  fevour  of  the  reqwn- 
dents,  would  In  some  degree  advance  the  cause  fot  the  trial  of 
what  would  then  remain  to  be  disposed  ot" 

A  minnte  was  lodged  by  the  rospondenta,  oontain- 
iog  inter  alia  the  following  statements — 

"  1.  That  the  ptivilege  or  servitude  In  question  was  claimed 
and  maintained  alternatively  for  (1.1  the  public  generally ;  or 
2  )  at  least  fior  the  feuars  and  inhabitants  of  the  town  or  vfU 
age  of  Lochwioning,  and  the  parish  of  Lochwinnoch, 

"  2.  That  the  respondents  admitted,  that  txfaeieot  the  titles 
and  plan  produced  by  the  complainer.  the  loch  iu  question  has 
stood  conveyed  to  her  and  her  predecessirs  for  upwards  of 
forty  fears,  and  thai  it  Is  sarronnded  by  lands  belonging  to 
her.  And, 

**  8.  That  the  respondents,  without  departing  in  any  respect 
from  their  averments  in  the  record,  but  adhering  to  the 
same,  on  the  subjucl  of  roads  or  acct^sses,  having  respectfully 
to  refer  the  Lord  Ordinary  to  the  plan  now  herewith  pro- 
duced, on  which  will  ba  found  dt;lineated  in  red  colour  the 
general  direction  of  the  roads  nod  aooesses,  and  description  uf 
the  localities  or  grounds  mentioned  in  the  record,  and  their 
preaent  distances  f:om  the  loch. 

"  That  the  respondents  have  to  explain,  that  the  distances 
of  the  roads  referred  to  from  the  loch,  have,  in  consequence  of 
drainage  of  the  loch  or  other  causes,  become  latterly,  and  ar« 
now  considerably  greater  than  they  were  forty  years  ago,  or 
than  they  were  a  fow  years  ago." 

To  which  the  complainer  lodged  answers,  containitig 
infer  aUa  the  following: —  ^ 

"  L  The  comphtiner  denleethataoy  privily  or  servitfnrof 
the  nature  exists,  or  is  capable  of  being  aoqulred,  as  statea^M^ 
the  pnblic  or  by  feuars  or  inhabitanta  of  Lochwinnoob. 

"2.  Admittad  that  the  looh  Is  entirdy  sarronnded  by  the 
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yrt»rte  Mopertr  of  Um  oompbin«r.  Admitted  that  the  loch  is 
ttfiKit  m  htr  titln.  The  loch  is  not  merely  ex  fade  of  the 
tiHes^  but  Is  to  all  Intents  and  purposes  the  sole  and  excliuive 
■^perQr  of  the  oompisiner." 

The  Lord  Ordtnarj,  on  30th  June  1852,  prononnced 
the  following  interlocutor: — 

"  '*'Vnits1ns  th«  reasons  of  suspension,  snipends  the  proeeed- 
fMf  comphifned  of,  in  terms'  of  the  note  of  suspenrion  and  In- 
dict, eonttnnes  the  interdict  already  granted,  and  declares  the 
'Sf  me  to  be  perpetual,  and  decerns :  Finds  tlie  suspender  entitled 
to  expenses. 

*<  Kofe. — ft  appears  that  it  has  been  a  practice  with  persons  la 
the  iK^hbourhood  and  others,  to  resort  to  the  Loch  of  Castle- 
semple  or  Lochvlnnnch  for  the  purpose  of  curling  and  skating. 
Hfce.  This  use  of  the  loch  tliey  hare  claimed  as  a  matter  of  rijrht, 

ind  the  object  of  the  present  proceedings  at  the  instance  of  Mrs. 
tat^aret  Harvejr,  the  proprietrix  of  the  Mtate  of  Csstiesempte, 
h  to  establish  her  right  and  title  to  exclude  all  persons  froin 
reporting  to  the  loch,  and  to  obtain  interdict  against  their 
doing  so.  The  loch  in  question  is  surrounded  bj  the  properly 
of  the  complsiner  Mrs.  Harvey,  and  the  loch  itself  mongs  to 
lier  in  property.  This  Is  instructed  1^  tlie  titles  prndoeed.  It 
vould  also  appear  that  access  to  it  can  only  be  obtained  by 
traversing  or  passing  through,  to  a  greater  or  less  extent,  ground 
of  which  the  complniner  is  the  proprietrix.  The  application  for 
interdict  has  been  opposed  by  two  feusrs  In  or  near  tlie  village 
of  Ijochwtnnoch,  whicli  is  situated  at  a  siMrt  distance  fhim  the 
west  or  north-west  end  of  the  loch,  and  by  certain  other  iiiha* 
hhants  of  that  village.  It  is  stnte«i  for  tliem  on  the  record,  that 
the  loch  la  a  public  loch,  and  iliey  allege,  that  for  forty  years 
and  upwards  prior  to  the  institution  of  tliis  process  it  has  beeu 
so  dealt  with.  But  when  the  claim  as  meant  to  be  insisted  in 
came  to  be  more  specially  and  definitely  explained  at  tlie  debate, 
it  resolved  into  this— IM,  lliat  the  right  or  privilege  over  the 
lodi  asserted  by  the  respondents,  was  one  only  of  resorting  to 
It,  when  frozen  over,  for  curling  and  skating  and  sliding,  and 
watklng  on  tlie  Ice,  when  in  a  stHte  fit  for  these  purposes,  which 
it  is  said  to  be  generally  at  intervals  during  some  part  trf'  every 
year.  These  sre '  the  riKbt*,  privileges,  or  servitudes  in  or  over 
the  loch,'  to  which  the  fourth  statement  uf  the  respondents  refers, 
as  subsequently  condescended  on  in  the  Uth  and  iSth  state- 
ments, and  to  these  tlidr  datm  is  restricted.  iJ,  Then,  in  main- 
taining the  validity  of  the  claim.  It  was  not  rested  on  the  ground 
of  its  being  matter  of  public  right,  common  to  every  one  of  the 
public,  in  or  over  the  loch,  as  a  public  loch,  but  u  a  right  over 
the  loch,  the  property  of  the  complainer,  which  the  respondents 
have,  either  as  feuars  in  or  near  the  villnge  of  Lochwinnoch,  or 
as  inhabitants  of  that  village,  to  ail  of  whom,  and  to  the  inhabi- 
tants of  the  parish  of  Lochwinnoch  generally,  it  la  anid  the  right 
belongs  ;  and  then  It  was  stated,  that  the  bounds  of  the  right  or 
claim  were  thus  not  left  Men  and  unlimited,  but  perfectly  de- 
flnied.  In  a  minute  which  was  afterwsrds  lodged  by  the  re- 
spondents with  reference  to  a  note  issued  by  the  Lord  Ordinary, 
he  observes  it  ie  suted  that  the  privilege  or  servitude  in  ques- 
tion was  claimed  alternatively,  for, — Isf,  tlie  public  generally ;  or, 
3(/,  at  least  for  the  feuars  and  InhahitaiilB  of  the  town  or  village 
of  Lochwinnoch,  and  the  pariah  of  Tjochwinnocb.  In  so  far  as 
r^rds  the  claim  urged  by  the  respondents,  wIm  are  feuars,  on 
any  separate  or  special  grounds  supposed  to  be  appliesble  to 
tlieir  case,  the  Lord  Ordinary  thinks  it  cannot  be  sustslned. 
Inde^,  it  seemed  to  be  but  faintly  contended  that  these  parties 
ronhl  Shew  cause  for  refusing  the  interdict  al  to  them,  in  reapeut 
of  tlieir  peenliar  position,  if  granted  against  the  other  respon- 
dent*. TliuB,  taking  the  case  apart  from  the  assertion  of  a  right 
in  the  puUie  genersTly,  it  is  upon  inhabitancy  within  the  dettiied 
district,  and  the  alleged  exercise  by  the  respondents  and  otlien, 
as  inhabitantp,  and  their  predecessors,  for  upwards  of  forty  years, 
of  the  riglits  and  privileges  in  and  over  the  loch  now  asserted, 
that  their  claim  eiands.  It  is  clear  that  the  case  of  Uilne,  and 
other  cases  of  corporations,  and  the  ri^ts  claimed  by  the  inlia- 
bitant^  or  parties  represented  by  the  craporatlou,  have  no  ap- 
plication. In  tlie  present  Instaoce,  llie  property  over  which  the 
right  or  privilege  is  sought  to  be  vindicated  is  the  private  pro- 
perty of  the  complainer,  and  the  respondenta  are  private  indi- 
viduals, who  insist  simply  as  being  Inhabitants  of  a  particular 
district  within  wMch  that  property  is  situated.  Then,  what  is 
clUmM  ts  not  a  servitnde  of  jnlvilege  over  the  private  property 
of  toother,  whldi  bos  hitherto  been  known  or  recognised.  It  is 
a>^lft  Of  a  very  pacnHar  deseriptimi,  both  M  respecu  the  purtlea 


to  whom  it  ia  said  to  belong,  and  its  own  diawctar  andnodiir 

enjoyment,  by  tlie  continued,  or  rather  occasiMuI  exenii^  sf 
which  it  is  contended  to  have  been  acquired  It  is  sot  ptata^ 
that  it  was  by  any  particular  road  or  way  tliat  accm  wai  ^ 
tained  to  the  space  over  which  tbe  right  or  privilege  was  to  kl 
cxerdsed.  According  to  the  practice  founded  on,  it  was  ttaebd 
by  the  parties  crossing,  at  various  pirints,  ttw  private  Mik  a 
gronnd  of  the  eomplaioer  adjacent  to  tlie  lodh  It  ii  alatsl 
that  tbe  respondents  *  are  willing  now  to  eonflne  tbemwlvciu 
such  ways  snd  means  of  acceu  to  Uie  losb  as  aaay,  m  tlia  i» 
cessary  inquiry  and  regulation,  be  ioond  proper  and  soitalik 
with  reference  to  the  rights  and  interests  of  all  parties  cas- 
cemed.'  This,  however,  cannot  a^t  the  liearing  of  prior  pnc> 
tice  upon  the  character  of  tlie  rigbt]  and  it  appears  totbsLNl 
Ordinary  to  be  not  an  unimportant  fiwt,  in  consskring upa 
what  footing  that  which  as^  ham  bM  dBm  -waa;allBfdhdt 
not  otijected  to,  that  the  use  whicl)  is  endeawund  |p  be  islwl 
up  into  one  of  right,  was  enjoyed  by  t^dng  such  iQeaBSof  JOM 
to  the  loch  as  have  been  mentionied.  It  ia  difficult  to  isifHi 
that  this  could  have  occurred,  or  been  Buffi;re<),  upon  aaj  gtbir 
footing  than  that  of  voluntary  leave  or  permiwiiun  during  flur 
sore.  Farther,  the  nse  itself  of  the  locli  or  its  aurfsGeisBBiar 
a  very  occaskmal  kind — at  most,  during  only  for  aahvttei 
each  year,  and  in  some  years  it  may  be,  from  tbe  stats  afte 
weather,  not  uking  place  at  alL  llw  Lord  Ordinal;^  does  ut 
think  that  the  occasional  resort,  at  a  partictdar  penod  of  thi 
year,  of  the  neighbouring  inhabitants  to  the  loch  fortheparfom 
in  question,  and  in  the  manner  stated  (if  proved^  can  )w  tsU 
as  an  assertion  of  right  on  the  one  baud,  or  iu  peiiniaMBi 
the  proprietors  as  a  recognition  of  it  by  tbem  on  llw  oilier,  m 
can  view  it  as  in  troth  and  substance  amonntmg  to  notiwi 
more  than  a  tolerance — an  enjoyment  permitted  as  an  iodslfNa 
by  the  latter,  and  taken  as  such  by  the  former.  Wbes  a  jss- 
prietor  allows  such  a  use  to  be  had  of  a  |uece  of  water  vim 
his  estate,  and  by  aii  unrestricted  passage  to  it  over  h&l^ 
fields  and  enclosures,  it  cannot,  It  iaapprdiended,  be  legtrnMlV 
inferred,  that  lie  is  acquiescing  in  it  as  a  thing  claimed  osiM' 
ler  of  light  against  his  right  of  property,  and  that,  by  i  '  ' 
a  certain  term  objecting  and  aaaerting  l>is  right  to  preveatl 
is  raising  an  absolute  right  in  the  parties,  or  ttie  cUssof  I 
whose  enjoyment  has  been  allowed,  in  corapeiiiion  with  I 
absolute  right  as  proprietor,  and  toitsliaiutionandrest-  . 
as  an  rxcliuiM  right,  if  he  shall  think  proper  toroaintaiait  Is 
grant  is  alleged  or  founded  on  by  the  respondenta,  and.is  m 
circumstances,  tbe  Lord  Ordinary  is  of  omnion  that  tbeiei«s» 
ground  fiir  tlie  presumption  of  a  granL  The  poascSMOU  sBirn 
neither  proves  nor  implies  the  dedication  of  the  loish,  when  iisM. 
to  the  uses  claimed.  Its  existence  may,  and  is  U^timatrtr  !* 
be  otherwise  accounted  for.  It  is  to  be  attributed  in  iH«v> 
to  a  kindly  spirit  on  the  part  of  the  proprietor,  ioducIngUai* 
tolerate  the  use.  and,  in  its  continoaoce,  is  to  be  ascribadietW 
same  cause.  It  is  true  that  in  lu  exercise  at  tbe  time  it  mightaut 
trench  upon  the  proprietor's  uses  of  the  loch— at  may  not  iissb*"- 
lutely  inconsistent  with  bis  proprietory  light ;  but  its  psctJiw 
character,  as  in  refuicoce  to  the  proprietor's  rights,  isjmtow*' 
the  reaoDS  why  it  cannot  be  viewed  OS  an  asoertiou  of  lim- 
in  competition  with,  or  to  the  abridgment  of  ttw  cx^vnv 
right  of  the  proprietor,  or  hiaacquiescttDCeattiibotad-fo  M 
acknowledgment  of  Its  ezisteDoa.  And  vhaf^A^v^M>* 
been  In  tbe  enjoyment  of  a  use  of  the  natucnin.qiMsaQPi" 
the  private  property  of  an  individual,  however  l<mg  uuubsn 
hf.ea  its  endnrance,  choosts  not  to  be  conteut  wt|^  bo|c|ui(U 
'  npcm  tbe  footing  of  toleration  or  concession  by  tbe  pmpwW 
but  demand  it  as  a  matter  of  right,  it  appears  to  Uts  If*! 
Ordinary  that  it  is  just  an  attempt  to  inveit  wbaiis^M^ 
position  of  tbe  p<trtios  In  relation  to  tbe  lulject.  In  ^f'j^ 
now  been  stated,  tiie  Ijord  Ordinary  has  bad  mon  >l»K"i 
rence  to  the  claim  maint^ned  by  the  respoodanta^-astb^lV" 
of  the  inhabitants  of  the  village  or  parish  of  l^ichffV>PT; 
But  to  a  great  extent  be  conceives  that  it  rqoally  appUfMB^ 
tbe  claim  is  aawrtcd  as  a  light  in  the  public  geDsnU/s^W- 
the  respondents,  as  memtiers  of  tbe  pitbli&  WU  ' 
alternative  views  is  adopted,  tbe  nghi  it  onai 
over  what  is  not  public  property — noialochocj 
appHcablt)  generally  to  public  purposes— faM  < 
which,  aa  well  as  Its  mtlvm.  Is  the  private  profif^  i 
plainer,  and  surrounded  by  her  private 
latter  of  which  access  is  to  be  attoiaad  to.t)iij_ 
sulrieci  to  tbe  alleged  privUeys  oc  aerrlMet;! 
OnUaary  caonot  think  that,  even  aapporibf  It  < ' 
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that  In^MdaulK  of  the  public  had  ronortpfl,  alons;  with  the 
mmnndltlfc  Tntiabitantt,  to  the  loch  for  curlint;  and  Bleating, 
wbro  theoimliHon  of  the  ice  admitted  of  Ibeii  having  bo  done, 
Hennid  be  lield  in  law  to  ntablioh  an  abnnlnte  right  in  the 
jmblTe  to  DM  the  locli  for  tbeoe  purpOMM,  or  could  be  rrgarded 
•a  an^r^^tDg  mnre  tban  a  cont^eded  iDdntgence,  which  the  pro- 
prietor might  withdraw  wh«n  he  fonnd  It  expedient  no  longer 
h)  (frant  H.  Tlpon  the  whole,  the  Iiord  Ordinary  is  of  opinion 
that  the  claim  made  by  the  renpondentii  ought  to  be  disallowed, 
and  the  rearootiof  auspeQidoti  sustaiued.  Indeed  he  cannot 
helptltittlringr.  thAt  tbe  reco|^ftloa  that  tbA  public  or  the  In- 
IlKmtafatff  frf  a  partfcolAT  district  or  locality  conld.  In  tho  way 
contt^nii^  fnr,  acquire  ax  a  right,  tvefi  or  privileges  such  as  or 
KKmhIIng  thofte  which  are  said  to  Iwlong  to  tbe  leKiwndentB, 
vmrid  be  of  more  Injury' than  bcne&t  to  the  commoDlty." 

Tbe  pursoer  reokimed,  and  pimded— 

tht  ijueiitfftn  was,  wbetbeV,  without  any  Inqniry  Into  the 
rircntostancet^'  tbe  rrolaiiners  wero  to  1>e  iieprived  of  a  right 
*Mch  they  alleged  they  had  enjoyed  IVom  time  Immcmonal. 
It  ns  trne  there  was  no  specific  mention,  in  our  InsUtntional 
writers,  of  such  aservHude  asthatof  cnrllng  ;  but  there  might 
be  mrvitades  cft almost  any  nature,  and  thow  mentioned  in  tlie 
hoolM  were  fflvch  as  specImenK  only— 2  Ersk.  9,  1 ;  2  Stair, 
7,  5;  Beil'K  Prin.  %  961.  Kor  was  curling  a  new  invention  ; 
on  the  contrary.  It  was  an  ancient  national  sport.  The  aver- 
acntwas,  that  this  giece  of  water  had  tieen  used  for  curling 
fcrnore  than  forty  yeant.  The  -reclaimer  admitted  that  tbe 
property  of  tbe  lake  was  in  Mrs.  Harvey.  There  were  many 
pnbRc  lights  to  acquire  which  required  no  title.  Prei'Umed 
dedication  was,  properiy  speaking,  the  only  principle  on  which 
srigtit  of  pul>lic  w^  can  be  acquired.  Take  the  case  of  a 
ipecifc  dedication  of  s  village  gre«n,  for  the  recreation  of  the 
TiQiceiv,  by  vny  of  mortiflcation,  could  not  that  right  be  re- 
<iDfmedf  'There  was  no  reaaon  why  the  right  of  way  should 
Vthlnly  right  that  coold  be  supported  on  the  ground  ofdedl- 
ntiiinli'  On  the  contrary,  it  was  obvluas  fk'om  D}-ce  v.  Hay,  28th 
Vijf  R5S,  Boas«  of  Lords,  that  a  right  of  recreation  was  one 
pwwtiy  known  i.n  the  law  of  Scotland  The  ground  on  which 
tfist'declitinn  went,  was,  that  the  right  claimed  was  one  the 
Mfltiw  of  which  would  utterly  destroy  the  property,  and  no 
KTViAide  having  that  effect  coiild  be  recognized  in  law.  But 
thi  Lord  Chancellor  held  clearly  that  tbere  might  he  stich 
d^iiti  where  tisey  did  not  destroy  the  property.  It  was  there 
•draitted,  that  the  law  of  Scotland  recc^oizes  the  existence  of 
»lli*ge  preens  and  play-grounds  by  way  of  dBdicalion.  That 
iheWed  that  the  case  of  public  roads  was  not  tbe  only  one  to 
'hieh  the  principle  of  dedication  is  applicable,  and  removed 
all  diffienluea  as  to  want  of  title— Abbott  v.  Weekly,  1  Levlns's 
Rep.  p.  129;  IVtersdorff's  Abridg.  title  Custom,  an  to  (he  dif- 
frrcDt  recreations  for  which  deiKoation  la  allowed  in  England. 
The  cnitom  mny  be  limited  during  part  of  the  year,  as  where 
the  crop  U  on  the  ground.  There  were  not  the  same  games 
er  recreations  in  Scotland,  no  donbt ;  but  there  were  nports 
of  the  sane  natnre,  and  accordlouly  tbe  senrttnde  of  golf 
had  alreadv  been  recogalied— and  on  what  principle  was 
that  of  curling  to  l>e  excluded  t — Majristmtea  of  Earldferry  r. 
Malcolm,  IStH  Jnne  1839,  and  28(1  Kov.  1882.  Xo  doubt  It 
*n  attemptef^ '  explain  thcue  coKes  by  representing  t)ie 
IxnvtiutM  dclrafnant  tcnnnt  holding  the  servitude.  B»t, 
in  traHr.  Ihi^  W«re  just  analngons  to  the  present.  That  tho 
we  Ditide  of  Che  lake  was  only  occarional,  or  that  It  was  made 
only  ai  lone  hiCerValt,  was  of  no  consequence  ;  the  only  qucK- 
tion  wai,  Whether  it  was  regular.  The  village  'green  could 
Dot  be  used  (br  dancing  in  winter,  any  more  than  the  lake  for 
corifM  In  snmraer.  The  case  most  analognus  to  the  present 
"tt  ftat  of  patronage,,  where  the  exercise  at  long  inter- 
m»<-«heT«  being  only  one  mode  of  exercising  It— did  not  In- 
terfere VfUi  the  prescription.  Then  then  was  no  difficulty  in 
nrinl  to  the  queKtion  of  acceM.  It  wasobviowi,  that  when  the 
niihttB  qtiestion  was  flrrt  nsed,  there  wonid  be  bnt  little  «n. 
el<*BNr,  aild  the  access,  therefore,  would  just  be  taken  in  tho 
mMit  convenient.  ^Vhen  the  enclosnre  was  made,  no 
PjMci^irtMd  would  he  marked  off,  because  it  was  not  nsed 
*D  jfeur  Tcnnd,  but  at  a  time  when  the  ground  U  of  little 
m  road  oonld  ouUy  be  marked  off  by  order 
I  dacMon  In  Breadalbane  v.  M'Gregor,  20th 
'  ar  Iiords,  was  notlu  point.  There  certain 
^.%ren  el*fmed  as  acceasory  to  a  road,  which 
. -  a'terHtiide,  and  tb«  Hottseof  Lordg  held 


that  a  servitude  of  pasturage  Is  not  a  right  which  can  l>e  «o%- 
stitntttd  ir)  favour  of  the  public.  Firtt,  there  waa  nothing  to 
fxctude  the  claim  ;  and,  ateondly.  tbere  was  very  good  auChu- 
rity.  In  point  of  priodple,  for  estabUablug  snob  a  right  on  th« 
ground  of  dedication. 

The  respondent  answered — 

Every  encroachment  on  the  right  of  property  that  doaa  not 
come  within  the  category  of  delinite  rights  recognised  by  lau% 
must  be  regarded  with  tbe  greatest  suspicioQ.  It  could  not  l>» 
maiotainitd,  that  every  usage  which  has  beea  exercised  fur 
forty  years,  was  necessarily  to  constitute  a  right.  Was  the  right 
here  claimed,  aservitude  F  It  could  not  be  a  pemonal  sesvi- 
tnde,  for  no  Biich  thing  is  known  in  law.  Then,  was  ita  pm- 
dial  servitude  ? — that  is,  a  right  where  pradium  lervil  f^adio, 
the  lending  feature  of  it  being,  tbnt  one  preetHum  is  beaeBteU 
byanother.  There  was  noihing  of  thatkind  here.  Then,  wui 
it  a  public  right  1  Suppose  tbe  Inbalataots  of  I^bwiunovh 
not  to  exercise  it,  conld  any  one  who  chose  do  so  f  Tbvn, 
as  there  must  be  access  for  the  public  to  the  lake,  this  cam* 
to  making  a  public  road,  through  private  property,  to  a  placa 
which  wa^not  a  public  place.  Could  the  proprietor  not  drain 
the  lake  1  Could  he  not  sell  the  ice  f  But  where  there  is  a 
right  of  road,  tbe  proprietor  cannot  touch  the  road.  Dedica- 
tion wan  not  to  be  presumed  from  mere  acquiescence,  and  the 
very  fact  that  this  was  a  practice,  tbe  use  of  which  was  so 
little  liable  to  do  harm  to  the  property,  rendered  acquiesc«nc« 
more  likely.  Tbe  English  cases  referred  entirely  to  their  prio> 
ciple  of 'custom,'  which  was  a  thing  nnknown  in  Scotland, 
being  tnily  a  local  law,  such  as  gavelkind,  or  borough  £ng< 
lish  Tliere  was  nothing  here  but  an  allegation  of  a  custom  of 
curling.  But  why  was  it  put  on  curling  f — why  notooaliding 
or  walking  f  Could  such  servitudes  as  these  be  acquired  t  U 
was  saiti,  on  tbe  oni:  band,  that  new  servltudei  mighi  grow 
op  and  be  recc^niaed,  though  not  mentioDed  in  the  boioka. 
And,  00  the  other  hand,  that  this  was  not  »  new^  hat  on  <^ 
game.  Then,  it  there  were  such  aaerTitadsBstbatoCctulisft 
why  was  it  not  In  the  books  f 

At  ftdvirin^ 

Lord  Roia1m>n.—TbB  looh  Is  qtiMtbn  is  admitted  to  be  tha 
private  property  of  the  oomplMoer.  Tbe  right  claimed  ia 
rested  on  mere  osage.  The  respondents  say,  that  they  hava 
for  upwards  of  forty  yenrs,  without  interruption,  "  exercised 
and  enjoyed  the  game  of  curling,  as  also  tite  amusementa  or 
recreatious  of  skating,  sliding  and  walking,  on  the  loch  ia 
question,  when  coverttd  with  ice  of  the  requisite  strength.  It 
is  Dot  alleged  that  tbere  la  any  written  grant  to  this  effsct. 
The  pastlmns  referred  to  are  certainly  of  a  very  ancient  ofaarao- 
ter  in  Scotland,  but  no  written  grant  of  any  such  privilege  Is 
stated  to  have  existed  in  any  cose,  and  there  is  no  traco  of  any 
such  claim  of  ri{£ht  in  any  of  our  law-books  or  decided  cases. 

It  seems  impossible  to  maintain,  that  tbere  is  here  any  prgs- 
dial  servitude,  or  that  the  right  of  tbe  respondents,  asfeuars 
or  inhabitants  of  the  town  or  parish  of  Lochwionoch,  Is  one 
whit  stronger  than  that  of  the  public  at  largu.  In  the  case  of 
Bogers  v.  Harvey,  the  claim  which  was  disallowed  was  that  of 
waitclng  within  Hr.  Harvey's  ground,  "for  the  convenience, 
comfort,  and  recreation,  and  health,  of  the  pursuers  and  their 
families,  and  otlier  inhabitants,  and  others  foresaid  who  shall 
risort  to  the  foresaid  piece  of  ground,  and  road  or  p^ith.  In 
the  more  recent  case  of  Hay  t>  Dyoe,  tha  Seoond  liiviuon  of 
the  Court,  and  tha  House  of  Lordi^,  disallowed  the  cUim  by  on 
lnh.-il>ltant  and  one  of  the  maglstrati-s  of  the  buigh  of  Old 
Al>erdeeD,  founded  on  a  usage  of  tbe  inhabitants  If  that  and 
other  plnceH  resortlns  for  upwards  of  fi:trty  yean  "  to  the  lands 
of  Seaton  for  tbe  purpose  of  recreation,  and  taking 'air  and 
exercise,  by  walking  over  and  through  the  same,  and  resting 
tlwri-on  as  they  saw  proper." 

While  these  claims  were  In  both  oases  hold  incompetent,  tha 
nSnge  as  toa  right  of  way  was  on  tbe  other  hand  held  as  a  known 
servitMe  capable  of  being  established.  Had  the  respondents, 
therefore,  in  the  prcsentcase,  cliUuied  tbe  recreation  of  walking 
for  exeTcise,  lounging  and  resting  on  the  lands  of  Castlesemple, 
ou  an  alleged  osage  of  forty  year*,  this  would  undoubtedly 
have  been  inoompatent  But  It  would  seem  to  Im  a  riogular 
result  to  hold,  that  there  mif  ht  be  a  right  of  mvei^ii  on  tb« 
loch,  when  frozen,  oompetent  to  he  established  w  W^K^V^ 
j^n'  <He,  and  no  right  of  reereaawi  on  the  Iaad%mpN[nCjm 
be  established  by  thuMvie  usage^or  fatlwr  1^  WHm^  t^  Uf* 
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fcreatervxtent.  It  was  aaid.  Indeed,  that  thu  privilege  claimed 
in  tbe  case  of  Dyce  wm  more  exteDsive  tbati  the  present,  be- 
cause it  might  bH  enjoyed  at  all  timoi  of  the  year,  whereas 
tbe  privil^e  of  caHinfc,  skatinic  and  alidiag,  was  necemrily  of 
abort  enduranoeu  Bat  this  seems  to  tell  more  strongly  against 
the  claim,  becaoso  It  shews  that  the  encroachment  not  resisted 
was  of  less  importance.  I  cannot  help  viewing  the  alleged 
usage  to  have  been  mere  matter  of  tolerance  on  the  part  of  the 
proprietor.  H«  tnittht,  for  his  own  enjoyment  or  purposes,  or 
good  neighboarhood,  or  popnlari  ty,  have  allowed  these  sports  to 
take  place  every  winter  when  the  ice  was  bi-aring.  But  if  he 
chose  to  alter  his  views  upon  that  snbji-ct,  to  drain  the  loch, 
or  to  sell  the  ice.  or  to  take  portions  of  it  fur  his  own  use,  it 
would  be  reiT  singular  to  hold  that  be  wtw  restrained  from  so 
doing,  there  being  a  Iv^ral  right  iu  the  public  to  pruveot  such 
o«M  of  his  private  property. 

Suppose  a  proprietor  for  forty  yvMii  had  allowed  tbe  public 
access  once  a  week  to  view  the  scenery  in  hid  grounds,  or  every 
summer  a  regatta  on  bis  lake,  or  the  inhabitants  of  an  adjoin* 
iiig  village  and  tbe  public  to  gather  nuts  every  autumn  In 
bis  wood,  or  allowed  bunting  orcouralng  over  his  lands,  would 
be  not  be  entitled  to  put  an  end  to  snch  ussge  ?  Borne 
people  might  deem  that  thin  was  harsh,  and  perhaps  the  cur- 
ling cluhs  of  Scotland  think  the  conduct  of  tbe  complainer 
very  onhandsome— otbent,  wlio  do  not  approvo  of  such  games, 
and  still  lev  of  what  occasionally  accompanies  them,  may 
think  it  for  tbe  public  advantage  that  they  sbonld  not  be  al- 
lowed. But  tbe  matter  before  the  Conrt  Is  one  of  puro  legal 
right,  and  cannot  be  affected  by  such  consideiatlons. 

If  the  case  cannot  be  supported  as  one  of  servitude,  far  less 
do  I  tiiink  the  principle  of  what  has  bran  called  dedicstlon. 
can  apply.  It  has  no  resemblance  to  bleaching,  or  the  nae  of 
a  well,  or  to  tbe  village  green,  a  space  left  vacant  by  tbe  pro- 
prietor in  the  plan  of  the  vilLsge.  It  Is  not  pretended  that 
ihe  public  oonld  in  this  case  come  to  the  loch  when  it  is  not 
frozen,  or  that  tbey  conld  prevent  tbe  proprietor  from  doing 
any  act  in  the  enjoyment  of  that  property,  excepting  when  it 
in  in  this  rare  position.  It  is  or  may  be  entirely  enclosed. 
His  privacy  cannot  be  encroached  on.  The  public  cannot 
sail  on  the  loch,  or  fish  in  it ;  and  all  tbey  claim  is  a  right  to 
owl,  skate  and  slide.  A  poMession  k>  slight  is  stirely  matter 
of  mere  Indulgence ;  and  to  say  that  Iiochwinnoch  Is  a  subject 
abandoned  by  the  proprietor,  and  dedicated  exclut^ively  to 
curling,  skating  and  sliding,  seems  to  me  little  short  of  being 
preposterous.  Tbsre  was  much  more  reason,  considering  tbe 
extent  of  the  enoroachmeot,  for  applying  the  priiiciplo  of  de> 
dication,  or  what  Lord  Cockbarn  called  tbe  servitude  of  re- 
creation, In  the  case  of  Dyce,  than  in  the  present. 

Ttie  case  of  golfing  is  certainly  that  whieb  comes  nearest 
the  present,  and  on  that  subject  I  have  merely  a  ftiw  words  to 
add.  In  the  case  of  St,  Andrews,  tbe  links  wore  the  property 
of  n  royal  burgh,  held  by  them  for  the  benefit  of  the  commu- 
nity, and  in  the  feu-dispoiiitiuu  to  Lord  Eellle  there  was  an 
express  reservation  that  no  hurt  should  In  done  to  the  golf 
links,  whidi  were  reserved  enUre  for  the  comfort  and  amuse- 
ment of  tbo  inliabitants.  The  case  of  Elarlsferry  Is  a  very  spe- 
cial one.  There  was  In  that  case  also  a  royal  l)nrgh,  and  a 
dispute  existed  as  to  the  marches  of  the  golfing  links,  and  tbe 
property  of  Sir  H.  Ualcolm,  whoso  titles  do  not  appear  to  have 
lieen  very  distinct.  The  interlocutor  of  Lord  Alloway  is  very 
specific,  and,  on  the  whole,  no  general  principles  can  be  de- 
duced from  the  dwidon— altlmugh  certainly  It  Is  bnt  fair  to 
admit,  tliat  golfing  is  loosely  talked  of  as  a  servitude.  I  can- 
not think,  however,  these  cases  afford  any  ground  for  extend- 
ing the  principles,  either  of  the  law  of  servitude,  or  that  of 
dedication,  to  sach  a  case  as  the  present.  The  case  of  Burnt* 
Inland,  fully  explained  in  Lord  Cuniaghame's  note  in  Home  v. 
Young,  as  decided  by  the  first  Lord  Ueadowbauk,  aiso  clearly 
brings  ont  the  principle — "  the  intiject  has  been  held  in  all 
times  as  destined  for  the  public  r«sortof  tbe  inhabitants  gene- 
rally, and  of  tlie  neighbourhood,  and  of  the  public,  for  exercise, 
pavtiine*,  and  various  accommodation,"  This  is  exoctfv  like 
the  village  green.  Ou  the  whole,  therefore,  I  think  the  Inter- 
locutor <^  the  Lord  Ordinary  is  well  fonuded. 

iMrd  FulkHon. — ^I  cannot  help  regretting  that  this  question 
was  ever  raised.  The  proceeding  on  the  part  of  the  compl^ner 
may  have  been  hanh,  but  I  agree  with  tbe  Lord  Oidinary  and 
Lord  Itobertion. 

Lard  /Mry.-r-I  am  aLto  (|uite  satisfied  with  this  interlocntor. 


The  parties  here  are  of  two  kinds ;  they  are  feuMS  and  ia- 
habitants.  As  regards  the  inhabitants,  I  do  not  see  any  ground 
for  distinguishing  the  claim  made  by  tbem  from  tbe  saow  daba 
made  on  behalf  of  tbe  general  pobltc.  Now,  on  wbai  gvoaad 
could  any  claim  on  the  part  of  the  public,  to  enter  upon  the 
private  and  enclosed  property  of  this  lady,  be  samDedf 
The  case  of  Sir  Charles  Fergnson,  and  other  sueh  caaei^  apply 
afurtioii. 

As  to  the  fen&rs,  the  qoeatioo  Is  not  whether  tbey  are  mem- 
bers of  a  burgh  royal  or  a  bnrgh  of  barony,  bnt  wbether,  u 
feuars,  tboy  constltnte  a  ooiporation.  But  if  thfa  be  ■Mt«ly  a 
village,  there  Is  no  incorporation  at  all.  U  so,  the  right  they 
claim  must  be  some  right  itf  nae  In  resjiect  of  thai  ba.  It 
must  be  such  a  right  as  the  ownership  of  a  single  Individoal 
would  support.  Now  a  single  individual  feu  ooald  not  sup- 
port such  a  right.  From  tlie  very  natoreof  the  right  claimetl, 
more  persons  than  one  most  be  interested  in  it.  l^ow,  If  cm 
fell  idtigly  coold  not  support  soeh  a  rigbti  ndthor  could  eavenl 

Bnt  &rther.  this  aHeswd  ifght  Is  not  in  the  nature  of  a  ser- 
vitude at  all.  I  go  quite  along  with  tbe  observations  wUeta 
have  been  made  la  recent  casvs,  tbat  we  must  not  confln* 
servitudes  to  those  already  known  and  recognised,  and  that, 
in  tbe  ytognti  of  society,  new  servitudes  may  arise.  The  bol 
recognuwd  servitudes  must  at  some  time  or  other  have  beta 
new.  But  this  Is  not  a  right  which  can  l>e  to  acquired ;  it  ii 
too  occBUonal  and  accidental.  I  hold  this  to  be  entirely  est 
of  the  category  of  Ifgal  servitudes. 

I  therefore  entirely  agree  with  the  Lord  Ordinarr.  In  wboss 
view,  as  contained  in  his  note,  my  judgment  is  much  mm 
grounded  than  ou  the  desultory  observations  I  have  now  made. 

Lard  Pretident. — I  am  also  of  opinion  that  there  Is  here  m 
servitnde,  but  a  mere  tolerance.  What  is  claimed  is  a  right  ot 
using  this  subject,  not  in  its  ordinary,  but  in  a  merely  occs- 
sional  state.  No  doubt  the  law  recogntSi-s  rights  o€  which  tiN 
light  Is  merely  occasional — as  patronage,  Cir  instance;  hst 
there  the  right,  thongh  occasionally  exercised,  is  «  v«fei 
right  during  the  whole  time. 

Adim. 

Lord  Ordinary,  Wood.— /<rt.  Neaves,  Fatten  ;  Sbaud  41b- 
quhar,  W.S.  .rf^tf'.— ^  A.  Dean  of  Faculty  (Ingli«),] 
Alexander  Casseb,  W.S.  AgmL-^Vr.  Clir*.— (F.Q.) 


23d  June  1853. 
Secobd  Divisioh. 
Tarn  Eabl  of  C&avks  A  Pupil,  Pumien,  v,  horn 
Elibakk's  Trustees,  De/enden. 

Pupil—Tutor  Dative— /a  nggeitimg  ptnmu  to  tkM  Cmat  if 
Exchequer  to  fill  the  office  ^  imtor-dttm^  eon  ekomU  ko  take 
that  thejf  are  ameemble  to  tko  Jtiriedktiom  of  tko  Comt  ^ 
Seuie*. 

This  mis  an  action  of  redootion,  in  which,  the  oti^nal 
pursuer  having  died,  tiis  pupil  son,  and  tha  pafHl's  tnto^ 
dative,  were  msted  as  pursuers.  The  tutor-dative  was 
the  Earl  of  Craven,  an  English  nobleman,  not  vnoiaUa 
to  the  jnrisdiotion  of  the  Court  of  Session,  who  aeeord* 
inglj  Histed  a  mandatory, 

LordJHetiee-CM.~Tb9  InUx  here  Is  not  ameaahle  to  Hkt 
jurisdiction  of  this  Court,  which  a  tntor-datlve  alwiqra  ahosM 
be.  I  wish  this  to  be  taken  notice  o^  because  it  appaaia  ttet 
these  appointments  are  made  in  Exchequer,  on  the  use  bs|- 
gestion  of  parties,  without  any  one  knowing  anytblm  ahost 
the  matter.  So  tutory  shoold  he  conferred  on  an/  fV* 
who  is  not  liable  to  the  jurisdiction  of  tbis-Court. 

Lord  Marra^^No  notice  Is  taken  of  these  mntten  la  Bi> 
chequer.   Unless  a  caveat  is  lodged,  they  inst  pass  mi 
of  oouise. 

Lord  Ordtnary,  Anderson,— ilet. 
Waddell,  W.S.  Agent— AU.  Hack 
Dickson,  W.8.  AteiU,—(Vr.Q.T.) 
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24tA  June  1853. 
Finn  DinaioH, 
Patrick  M^Doooall,  Pditioner. 
JddicM  Factor — Special  Potters — 7%«  Court  granted  pntotrt 
to  mjuduiml/aeior  to  eompromiit  a  lawiuil,  being  aatif^ed  that, 
w  tke  tpeeiMarciimtla»e€$,  the  ecm/nromiu  van  /or  the  odvem- 
Imge  ef  (At  MMtatt. 

The  petitioner  was  jadioial  factor  on  the  estate  of  the 
dcceucd  Lteatenant  Campbell,  who  died  io  February 
18<^6.  The  petitioner's  appointment  was  dated  in  1849. 

The  estate  of  the  deoeauKd  consisted,  inter  alia,  of  a 
claim  in  an  action  of  coant  and  reckoning  which  had 
been  nused  by  hia  curator  bonis  against  the  trustees  of 
hi4  brother  Major  Campbell,  coacladtng  for  an  aocount- 
iog  both  for  Major  Oampbell'e  own  and  his  trustees' m- 
tromisaions  from  the  year  1811,  when  Lieatenant  Camp- 
bell became  incapable,  from  mental  derangement,  of 
nanapBg  his  own  a£^rs.  The  acUon  was  nused  in 
1933,  imd  a  record  was  closed;  bat  nnce  1885  no  step 
appeued  to  have  been  taken  in  it. 

The  deceased  left  tbree  asters,  two  of  whom  died 
leaving  ohildcoo.  In  1843  the  sarvivor  and  hst  husband 
were  fyeen/sA  executors.  They  realised  the  estate  of  the 
deceased,  and  paid  themselves  the  portion  to  which  they 
were  entitled  as  one  of  the  three  next  of  kin.  They 
aUo  transacted  with  the  defender  in  the  count  and 
reckoning,  and  discharged  their  right,  extending  to  odo- 
third,  for  £50. 

Tb»  present  application  was  for  special  powers  to 
niBproiiiise  the  action,  so  &r  as  regarded  the  remaining 
tn-Umds,  on  the  same  fboting. 

Dm  parties  entitled  to  the  estate  &lling  under  the 
petitfoner's  management,  noT  conusUng  of  a  balance  of 
ezeeutry  fhnda,  and  a  right  and  interest  in  the  action 
to  Uie  extent  of  two-thiras  thereof,  wete  the  representa- 
tins  of  the  Inro  deceased  asters. 

The  petition  stated — 

"  Several  of  the  foresaid  parties  wbo  are  entitled  to  the  be- 
o<ficial  interest  In  the  estate,  are,  the  petitioner  has  been  io- 
fonned.  In  America,  or  elsewhere  abroad,  and  the  addresses 
of  all  of  these  parties  are  aDhoowD  to  the  petitioner,  and  he  is 
soalle  to  obtain  their  consent  to,  or  concurrence  in  the  said 
coiDpionaiBC.  The  petitioner  is  eatis&ed  that  the  proposed 
coiapnnuiati  Is  highly  beneficial  to  the  Interests  of  the  uutius 
for  wbom  he  acts;  but,  in  the  clrcnmstances,  he  conceived  it 
to  be  his  duty  to  bring  the  whole  matter  under  the  coosidera- 
Uoo  of  counseL  He  occordiogly  submitted  to  counsel  the 
proceedinfiB  in  the  process  above  referred  to,  and  a  statement 
detailing  the  circumstauces  of  the  case,  and  the  slcndt  r  means 
at  the- petitioner's  disposal  for  prosecuting  the  action  to  a  con- 
duidoa.®  In  confotmlty  with  thatopinlon,  the  present  appll- 

°  The  following  are  the  concluding  qoeriesof  the  memorial, 
together  with  the  opinion  thereon  : — 

"iti.  Whtsther  it  appears  for  the  benefit  of  lieutenant 
Campbell'a  estate  to  compromise  the  action  of'count  and 
reckontoK  for  the  sum  of  £100,  aa  proposed  1 

"  24.  Would  the  memorialist,  as  judicial  bctor  on  the  estate, 
be  entitled  to  accept  of  the  offer  contained  in  Ur,  Clark's 
letter;  without  previously  obtaining  the  approval  of  the  Court ; 
ox  is  coonwl  of  opinion  that,  before  accepting  that  offer,  the 
memorialist  ought  to  apply  to  thu  Court  for  their  authority  ? 
"Opihioh. 

"  1.  X  have  carefully  coDsidered  the  proceedings  in  the  action 
Is  qnestion ;  and  I  am  clearly  of  opinion,  that  It  w<HiId  be  fur 
the  ben^t  of  Ueatenant  Campbell's  estate  to  accept  a  sum  of 
£100  in  compromise  of  the  action. 

*  2.  I  am  of  opinion  that,  for  a  transaction  like  this,  the  me- 
aorWM  ooght  to  obtain  the  authority  of  the  Court ;  and, 
conrideriog  the  clear  advantage  to  the  estate,  I  do  not  doubt 
that  ttkp  Court  will  grant  anihority  for  the  compromise,  as  they 
hovftMM  In  Other  similar  coses.  W.  FasaxT." 

SCOTTISH  JURIST. 


cation  is  now  humbly  submitted  to  your  Ixirdships  for  special 
powers.  The  whole  funds  at  the  disposal  of  the  petitioner,  fbr 
conyingon  theoctlon.amounttoaboutiGlOO.  Thacaseisoae 
of  difficulty  and  perplexity,  and  there  must  necessarily  be  a 
rery  long  investigation,  involving  a  remit  to  on  acoonntont, 
before  it  can  bcArooght  to  a  conclusion.  In  the  event  of  tlie 
proposed  compromise  not  being  gone  into,  the  whole  funds  of 
the  estate  under  the  charge  of  the  petitioner  would,  In  all  pro- 
bability, be  expended  in  the  prowcutiun  of  the  litigation  long 
before  the  final  disposal  of  the  cause.  It  is  In  these  circum- 
stances that  the  peUtloner  has  been  advised  to  apply  to 
your  Lordships  far  special  powers  to  unable  him  to  enter  into 
this  beneficial  compromise." 

The  prayer  of  the  application  was — 
"  to  approve  of  the  proposed  compromise,  and  to  anthorize  and 
empower  the  petitioner  to  enter  into  and  conclude  the  same, 
and,  upon  payment  of  the  said  sum  of  £100,  to  grant  or  con- 
cur in  all  deeds  of  discbarge  or  other  writings  necessary  or 
Itrupet  fi>r  carrying  It  into  effect,  and  also  to  consent  to  the 
defenders  obtaining  absol^tor  in  the  told  action  of  count  and 
reckoning ;  or  to  do  farther  or  otiierwlse,"  £c. 

The  pet'-tion  having  been  remitted  to  the  Lord  Ordi- 
nary, was  now  reported  by  him  Terbally. 

Lord  DeM.—Tho  actim  Was  raised  In  1888.  Nothing  has 
been  done  In  It  since  188&  Tb«  jndldsl  Eaetor  claims  £2000 
or  £8000.  All  be  has  to  carry  on  Uie  action  Is  £100.  The  sum 
offered  for  a  compromise  Is  £100.  On  a  consideration  of  the 
circumstances,  I  am  satisfied  that  such  a  transaction  as  this 
proposed  compromise  would  be  beneficial  for  the  estate. 

Lord  Prendent—l  see  no  reason  to  doubt  the  expediency  of 
the  compromise,  from  what  we  know  of  the  dnrumstonces  of 
this  case.  The  action  Is  said  to  relate  to  the  management  of 
a  farm  from  1811  till  1888,  a  period  of  twenty-two  yeoiS)  be- 
ginning forty-two  years  ago.  That  Is  not  a  matter  to  be  car- 
ried on  without  funds.  The  action  makes  no  advance,  that 
is,' no  beneficial  advHnce,  till  1852.  That  certainly  does  not 
auftur  much  for  a  succesBful  oonclaslon.  If  there  are  no  fiinds, 
or  insufficient  funds,  It  cannot  be  carried  on;  and  it  would 
certainly  be  a  singular  proceeding  to  send  It  to  the  poors*-roU. 
Looking  at  that  mass  there  on  the  table,  I  have  no  doubt  tho 
expense  of  carrying  on  such  a  process  would  be  condderablu. 
Some  of  the  parties  are  abroad  ;  and  other  parties  having  the 
some  interest  as  tho  judicial  factor,  have  accepted  the  com- 

ftromise.  I  think  tblslsacase  in  which tiiejBdldal&ctorwaa 
nstified  In  applying  for  special  powers ;  that  it  Is  not  a  case 
In  which  be  ought  to  be  obliged  to  act  on  his  own  responsi- 
bility, but  ono  where  he  Is  entitled  to  receive  protection. 

Lord  Ivory. — This  is  a  delicate  matter ;  but  I  ra^er  incline 
the  i>ame  way.   What  says  the  Lord  Ordinary  T 

Lord  Daat. — I  entirely  agree  with  the  Lord  Fretideni.  I 
think  that,  by  this  compromise,  the  getsXlOO,  which 

otherwise  he  would  not  get. 

Lord  FtUkrtom  was  absent  daring  the  dlaenaltm ;  bat  on  tiis 
matter  being  explained  to  him  by  the  Lord  President,  he  ex- 
pressed his  concurrence. 

Lord  Robertaon. — I  incline  to  agree,  but  I  feel  strongly  that 
it  is  an  awkward  thing  to  grantspedol  powers  to  a  fisctorwltli 
regard  to  any  matter  which  he  can  take  upon  bis  own  respon- 
sibility. 

The  Goort,  "in  the  a^waal  oiicnmstanoes  of  the  case," 
granted  the  petition. 

Lord  Ordinary,  Deos.— .4el.  Wood  ;  Party  Agnt^W.  CUth, 
(F.H.)   

25tA  June  1853. 
FiBsv  DcvnuH. 
The  Hon.  Lahdebdalb  Mavlb,  Pwrwetj  v.  John 
Lazko  a  Sons,  Ihfmdm. 

Inue*— 'Sale— WamnijH-T'snns  ^  tssiiss  mUcA  wtro.ffj^nmed 
of  to  try  the  qwUiom,  wkttker  ike  ptmuer,  who  Mid  piveluued 
a  horu  from  the  defeitderM,  was  entitted  to  repagmtmt  of  tht 
price  CM  (As  ground  of  breach  of  expreea  worrantjf. 

This  was  an  action  for  repayment  of  the  price  of  a 
horse  sold  by  the  defenders  to  the  parsa$r^  The  ground 
of  action  was  breach  of  warranty.  jOOQIC 
VOL.  XXV.— No.  XXX.  p 


4GC  BEPOBTS  OF  CASES  DECIDED 


The  foUoving  iaaueB  wen  af^rored  of  for  trial  of  the 
cause: — 

"  Whether,  on  or  aboat  the  9th  day  of  Jane  1862,  the  do- 
fendars  sold  and  delivered  to  the  pursuer  a  bay  gelding  for  the 
price  of  £180  sterling,  then  paid  by  the  pnraaer  to  th«  deft;n- 
deni ;  and  whether  the  defenders  warranted  the  eoaodness  of 
the  near  fore-foot  of  the  said  fcelding  in  the  following  terms : — 
'  His  near  fore-foot  we  warrant  for  nx  months  f* 

"  Whether  the  said  gelding,  within  the  said  period  of  six 
months,  was  not  sound  in  the  near  fore^foot,  contrary  to  tha 
true  fnt«Qt  and  meaning  of  said  warranty,  and  whether  the 
pnnaer  duly  and  timeously  offered  hack  the  said  gelding  to 
the  defenders ; — and  whether  the  def«ndetB  are  indebted  and 
leatlng-owlng  to  the  pursuer  in  thesald  som  of  £180,  the  price 
of  Uie  aald  gelding,  with  Interent  thereon  from  the  sUd  9th 
dny  of  Jane  1852,  and  in  the  sum  of  £60  for  the  keep  of 'the 
siUd  gelding,  or  in  either  of  said  sumsi  or  any  part  thereof  f " 

Act.  Dean  of  Faculty  (Inglis),  Bom  ;  Hackay  ft  Howe,  W.S. 
A  qent»,~Ah.  Neaves,  Gordon ;  James  Graham, S.S.C.  Agmt.— 
W.  C/*f*.— (F.H.) 


25th  June  1853. 

FiBST  DlVMIOW. 

Jnas  More  Xisbbtt,  Pursuer,  v.  Willum  Dixov 
&  Company,  Defenders. 
Expenses — Honorarium — Cotiniel. 

In  this  case,  (reported  anttf  vol.  xsiv.  p.  G05),  the 
point  arose  upon  the  auditor's  report,  whether  the  fees 
t^id  to  three  eoanael  should  form  a  charge  against  the 
losing  party.  The  Coort,  conridering  the  natnre'of  the 
case,  aad  that  no  assiatanoo  had  been  derived  from  the 
previous  trial,  held  that  the  charge  should  bo  allowed. 

Aei.  Macfarinne  ;  Hay  &  Pringle,  W.S.  Agmts.-~AU.  Uure; 
Walkeri  Melville,  W.S.  Agtnta.—{i\B.) 


29th  June  1853. 
Fan  DinsioK. 

The  North  British  Bank,  Furmien,  v.  Tub  Atbshibb 
Iron  Compant,  JDefmden. 

Bill  of  Exchange — Joint  Obligation — Pre«umptinn — A.  a  diiee- 
tor  tf  the  BjoiiU-ttoekeompmif,  being  indebted  to  C.  another 
direetOT,  grmnted  him  a  bill  for  £5000,  vAtrA  C  indorsed 
teitk  An  omi  mhm  itmpfy,  aM  diKomted  with  the  D  bank, 
to  whom  ho  was  m  dela.  In  return  for  the  £5000  6t7/. 
fA«  bank,  im  jtlaeo  of  esM,  gave  C  another  bill,  on  another 
bank,  for  the  amotmt  of  the  frxt  hill,  leu  diicount,  pay- 
able to  the  B  eompang,      A  and  C  indorted  thin  second 

'  bill  as  "  directors and,  on  discounting,  the  proceeds  were 
made  over  to  the  B  company.  The  £5000  bill  having 
been  dishonoured,  the  I)  bank  elaimed  payment  Jrom  the 
Joint-slock  company,  on  the  ground  that  the  bill  had  truly 
btem  their  properip,  had  been  diaeotmted  by  or  for  behoof  of 
them,  and  they  had  draum  the  proceeds.  Circuautaneea  tn 
wAicA— Held,  that  the  only  mimee  on  tho  bill  sued  on  being 
those  af  A  and  C  as  individuals,  there  wcm,  ex  feeie  of  tha 
bill,  nothing  to  render  the  de/enders  liable,  nor  waa  there,  ex- 
trinsic of  the  bill,  evidence  of  such  connection  on  their  part 
with  the  bill,  a$  to  render  them  Habit. 

In  February  1847,  the  Blair  Iron  Company  and  the 
.Ayrshire  Slalleable  Iron  Company  were  united  tuder  the 
name  of  the  Ayrshire  Iron  Company.    Alexander  Alison, 
ZV^^oVho  had  been  sole  manager  and  principal  shareholder  of 
■       "?®jJron  Company,  and  a  Mr.  Hamilton,  were  two 
directors  named  in  the  contract  of  copartnery 
'lire  Iron  Company,  and,  according  to  the  pnr- 
lent,  "  took  the  sole,"  or  at  least  the  principal 
jmanageraent  of  the  affitirs,  and  whole  money 
'the  company. 


On  31st  August  1847,  Alison  drew  a  Inll  for  JUfffi 
on  Hamilton,  which  was  accepted  by  HamiltMi,  '^fn- 
able  at  Jones,  Lloyd  &  Co.,  London,"  aodwasiadrnd, 
"Alexr.  Alison."  It  was  discounted  with  the  pnnaa, 
who,  in  lieu  of  money,  gave  in  return  a  Ixll  oe  At 
Union  Bank,  London,  payable  to  the  order  (tf  titt  Ajr- 
shire  Iron  Co.,  for  ^4790: 11 : 1. 

The  bill  was  indorsed,  "  John  Hamilton,  Akx.  A& 
son,  Jr.,  Directors  Ayrshire  IronCo."  Itwaedisoomtel 
on  1st  September  with  the  Western  Bank,  and  it; 
amount,  mini**  £46:9:4,  was  received  by  the  tkfiradm. 

'I  he  £5000  bill  of  Slst  August  1847  hating  W 
dishonoured,  the  present  action  was  brought  for  pajmffi. 
under  deduction  of  the  (tividenda  recovered  xnu  ik 
soqnestrated  estfttesof  Alison  aikd  Hamilton. 

The  pursuers  roaintwned  that  the  XoOOO  WIl  U 
been  discounted  with  them  through  Alison,  tmlj  h 
or  for  behoof  of  the  defenders,  to  whom  it  hehtfu. 
or  by  or  for  whose  behoof  it  was  presented  fw  disoMs. 
and  that  the  amount  having  been  paid  to  then,  k 
applied  for  their  behoof^  uiey  were  liable  fat  tx 
amonnt. 

The  defenders  stated,  that  previous  to  the  unioi  ■ 
the  two  companies,  Hamilton  purchased  a  quandtt  ■• 
shares  of  the  Blair  Iron  Company  from  Alexander  AS 
son  and  his  brother  James:   That  the  price  of  tk' 
8hareswas£19,000:  That  Hamilton,in  termsuf aioz 
in  1846,  written  him  by  Alison,  agreed  to  pay  thep* 
by  four  promissory-notes,  of  which  the  last  two  »cts 
be,  one  for  £5000  at  18  months,  and  anotbsfc 
£4000  at  24  months;  and  that  Hamilton  granted  a» 
notes,  to  which  Alison  subsequently^  acquired  aokjt 
Tie  defenders  referred  to  a  letter  in  1841  from  B 
to  Hamilton,  requesting  him,  in  rei^t  of  the 
of  discounting,  to  grant,  in  plaoe  of  these  two  A 
bills  for  the  same  amount  at  diorter  dates,  "  wlwiti 
we  shall  at  maturity  renew,  so  as  to  fiill  due  it  ft 
time  the  bills  for  which  they  are  substituted  wonUll 
due— say  the  £5000  bill  on  the  13th  June 
And  they  explained,  that  Hamilton  jwcordingly  gmi* 
a  series  of  shorter  dated  bills,  and  ultimately  M^fi 
the  bill  sued  on :    That  this  bill,  like  all  the  prenfi 
bills,  was  granted  in  payment  of  his  private  debt  te  ii- 
Bon,  who  at  this  period  was  in  debt  to  the  defeidar 
That  he,asthe  individual  proprietor  of  the  biU,disroitfl 
it  with  the  Union  Bank,  and  on  receiving  the  jnoA 
of  Hamilton's  bill  in  the  shape  of  the  draft  on  hauImM 
made  it  over  to  the  Ayrshire  Iron  Companj,  to  ana^ 
of  his  debt,  and  then  Hamilton  and  himself^  u  dnd* 
endorsed  it  for  their  behoof. 

Besides  the  letters  above  referred  to,  tb*  dsfa"^ 
referred  to  the  following  letter  from  Aliscra  to  HasA* 
dated  Slst  August  1847  :— 

"Herewith  you  have  yr.  p..iiote  trtJutni-s  AIwot^^J* 
ielf  ^  X5000,  @  18  months  from  !0(!i  Dr.^T.  J-rt,  ta  M 
for  which  I  have  received  yr.  p.-note  for  'fff 
moe.  from  this  date,  which  hill  a»  mataitir  'F^ISt^ 
on  giving  it  np  to  you,  am  to  morfve 

Both  parties  likewise  founded  oti  v.iriinis  cT  «fr^*» 
the  defeodera'  books.  Of  these  th--  m  ist  bifwi^*'* 
the  following  excerpt  from  the  led)„'iT:— 

"  J)r.  80th  June  1847— BilU  receiraM^,~Tu  Al«.  A** 
John  Uamlltoo's,-£6000." 

And  this  excerpt  firom  the  oa«b~^(::— 
"HthSep.  1847.  ^Wllf 
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£3000.-Ser.  20,  By  pli;  IroD  nccoiuit,  paid  diaeouni  on  J.  H.'a 

liilf,  1265:18:8." 

There  wsa  also  prodnced  the  discount  note  hy  the 
Western  Bank  to  the  defenders,  fVom  whioh  it  appeared 
tlut  the  disoouDt  paid  by  the  latter  on  the  ^£4790: 11 : 1 
baiinsX46:9:4. 

The  Lord  Ordinarf,  on  9th  Not.  1852,  sustained  the 
kkaces,  and  assoilned,  adding  to  lua  interlocutor  the 
following — 

"N^k^Tbe  I<ofd  Ordinaiy  thinka  tbit,  Ij  tin  writs  pr»> 
iKoi,  It  It  iDfidenti/  ioitraoted  that  the  £5000  bill,  dated  the 
lilt  Aogust  1847,  payabia  at  four  months,  ditcounted  with  tha 
fmwn.  the  North  British  Bank,  waa  the  property  of  the  de- 
fcndere,  tlie  Ayrshire  Iron  Company,  and,  therefore,  if  such  being 
tb>  fact  vms  eonoIoiiTe  of  the  [lability  of  the  defenders  for  the 
uoaat,  he  would  feel  himself  called  apoa  to  give  decree  in 
film  of  the  ponoers.  But,  in  the  oircQDOitanoea,  there  is  a 
^her  (jaeetion  requiriDg  to  besolfed  indisposing  of  tbe merits 
c'tbe  partaers'  cUim. 

"It appear*  that  the  origins)  Mil  for  £!i000,  which  wsa  dated 
lOth  December  IMfi,  pafaUe  at  eighteen  months,  arose  out  of 
t  priTata  transaction  between  John  Hamilton  and  Alexander 
ukl  James  AHsod,  as  indiridoals,  and  accordingly,  upon  that 
"Q)  then  are  the  names  of  Alezaoder  and  James  Alisoa  as 
towen,  and  of  John  Hamilton  as  acceptor.  For  this  Mil 
mother  was  subsUtntMl,  at  a  shorter  date,  for  fadliuting  dis- 
a<ti[)t.  in  the  nunner  disclosed  by  the  correspondence  produced ; 
ukI  uttiniitely  the  bill  in  question  for  the  same  sum  of  £5000 
•lifted.  One  of  the  seriesof  these  short  £»oeo  bills  isahewn, 
^  ibe  docamentary  evidenca  founded  on,  to  have  been  in  the 
^  of  the  deftttders,  the  Ayrshire  Iron  Company,  at  the  80th 
Ju»  1847;  and  it  woald  appear  that  It  had  been  tianded  over 

Alexander  Alison,  who  was  a  debtor  to  the  defenders,  to 
■omot  of  the  debt  due  by  him  to  them.  The  hill  sued  for  is 
°^the3ltt  Angpiit  1847  at  four  months.  Itisdrawn  by 
Aleiudv  Alison,  ajid  accepted  by  John  Hamilton,  payable  at 
ioKK,  Ifeyd  &  Co.,  London.  The  letter  of  Alexander  Aliaon 
tuniailUm.  datad  Stst  August  1847,  explains  the  terms  upon 
<nicb  this  tubstitni  e  bill  for  £5000  was  granted. 

"  It  U  clear  that,  in  all  ttMsetranasotioos  between  the  Alisons 
Hamilton,  whether  as  l^rds  the  original  £5000,  or  the 
nnlitQte  bilk  for  the  same  sum,  the  Alisons  were  acting  as 
■wTidnals,  and  tha.t  it  is  as  an  Indiridoal  that  Alexander  Ali- 
nii  Dime  is  pot  as  drawer  to  the  £5000  bill,  for  the  amount 
'«mdi  lislality  is  sought  to  be  imposed  upon  th^  defenders. 

"Now  it  was  in  this  state  of  matters  thst  Alexander  Alison, 
tm  wu  at  the  time  the  manager  of  the  defenders'  company, 
the  £5000  bill  to  the  purauera,  the  North  British  Bank, 
w  difcoont,  which  he  obtains,  receiving  the  amount  in  the 
''ope  of  an  order  for  £4790  : 11 :  1,  in  favour  of  the  defenders, 
the  Union  Bank  of  London,  which  order  is  afterwards 
wned  by  John  Hamilton  and  Alexander  Alison,  as  directors 
*  t}ie  Ayrshire  Iron  Company,  to  whom,  admittedly,  the  con- 
fit  were  paid,  and  to  iriiose  use  they  were  applied. 
J  It  thus  Appears,  that  when  the  pursuers  discounted  th?  bill, 
wre  wne  no  other  namee  upon  it  bat  those  of  Alexander  Ali- 
m  and  John  Hamilton,  as  iDdifidiiHla.  The  names  of  the  de- 
fers were  not  upon  it  In  any  form.  The  proceeds,  no  doubt, 
ftA  to  them  in  the  way  which  has  been  explained, — an  order 
1  their  &Tour  for  the  amount,  ffltnus  the  discount,  having  been 
insteail  of  cash,  wbfeh  order  was  made  over  to  the  de- 
bat  it  is  not  allied  that  the  bill  was  disoiranted  in  any 
''gne  npcin  their  credit  or  responsibility.  It  was  discounted 
^  the  faith  of  the  names  upon  tlie  bill  alone.  Still  the  pursuers 
intpod,  tliat  the  parties  subscribing  the  bill  not  having  retired 
)  the  defendera  are  bound  to  pay  the  amount  to  them.  The 
tmHiers  maintain  that  they  are  not  liable,  even  upon  the  as> 
imption  that  the  bill  was  their  property  at  the  date  of  the 
iKoant,  and  the  proceeds  were  received  and  applied  by  them. 
"  In  support  of  this  pies,  the  defenders  re'erred  to  the  following 
^ihorities  Thomson  on  Bills,  p.  379  ;  Bayloy  on  Bill?,  6th 
i-P-374;  Bunk  of  England  v.  Newman,  3d  May  1699,  Ray- 
"ond's  Hep.  p.  422 ;  Fydell  v.  Clark,  27th  Feb.  1796,  1  Espi- 
■ne's  Rep.  446 ;  Kirby  v.  Todd,  27tb  Kov.  1819,  1  Buck's  Rep. 

515.  The  Lord  Ordinary  thinks  (altiiongb  not  without  some 
imcnlty)  that,  in  tlie  tdrcumslanopt,  the  defences  upon  the 
'rength  of  these  authorities  onght  tobe  sostained.  Thi^  it  ap> 
Off,  VQidd  be  the  Irgal  result,  supposing  that  Allsont  who 
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was  the  manager  of^he  defender's  company,  had  got  np  the 
prior  bill,  and  handed  it  to  Hamilton,  as  he  did  on  tlie  81st  Au- 
gust 1847,  and  received  in  its  stead  the  bill  in  question,  dravra 
by  him  as  an  individual,  and  had  taken  that  bill  direct  to  the 
defenders  for  disconot-(which  seems  to  have  been  the  case),  and 
he  was  to  he  held  as  having  acted,  in  so  discounting  it,  exdn- 
airely  as  an  individual.  It  could  not  raise  a  liability  ag^nst 
the  defenders,  that  the  proceeds  of  the  IhII,  thus  obtained  and 
discounted,  had  been  paid  over  by  him  to  the  defenders  in  liqui- 
daiion  pro  tanto  of  his  debt  to  them,  instead  of  the  prior  £5000 
bill  which  be  had  placed  in  their  hands.  That  the  proceeds 
were  received  by  them  through  the  medium  of  the  on^r  given 
in  thdr  fevonr  by  the  pursuers,  can  make  no  difference  upon 
the  case  In  principle.  It  is  the  same  thing  as  If  cash  bad  been 
paid  by  the  pnripers  to  Alison,  and  he  had  faid  it  over  to  the 
defenders. 

*■  But  farther,  and  even  supposing  Alison  could  be  taken  as 
having  to  any  extent  been  acting  as  the  agent  or  manager  of  the 
defenders'  company  when  procuring  the  bill  to  be  discounted, 
still,  as  the  bill  was  subscribed  by  him  as  drawer  in  bis  individual 
capacity,  and  not  as  agent  or  manager  for  the  defenders^  whose 
names  were  therefore  not  upon  it  in  any  form,  and  more  espe- 
cially, as  it  is  not  pretended  that  the  pursuers  were  in  any  degree 
misled,  or  induced  to  believe,  from  Alison  being  the  manager, 
that  his  subscription  was  other  than  it  actually  was,  viz.  his 
subscription  as  an  individual,  and  accordingly  confessedly  dealt 
with  the  bill  on. that  footing,  the  fact  (if  it  were  the  fact),  that 
in  acting  as  the  hand  for  obtaining  the  discount,  be  acted  in  his 
character  of  manager,  would  not,  It  is  apprehended,  render  the 
defenders  liable  for  the  amount  of  the  bill,  on  the  parties  to  the 
bill  foilitig  to  retire  It  when  due.  The  defenders  were  entitled, 
by  their  manager,  to  discount  the  bill  with  the  names  upon  It, 
withholding  their  own,  if  the  party  applied  to  chose  to  discount 
it  on  that  fboting ;  ai^  as  tlie  bill  was  discounted  without  tbe 
defenders'  name  upon  It,  tbe  presnmption  is,  that  on  thdr  part 
the  intention  was  that  the  discount  was  to  be  without  recourse 
on  them ;  and,  on  the  part  of  the  discounters,  tlMt  they  took  the 
bill  and  gave  the  discount  on  the  sole  faith  of  the  names  upon 
It  This,  it  may  bp,  might  be  redargued  by  evidence  of  a  con- 
trary intention.  But  no  such  evidence  is  sppealed  to  by  the 
pursuers ;  and,  tlierefore,  apart  from  it,  the  Lord  Ordinary  has 
arrived  at  tbe  cmdusion,  that  the  pursuers  cannot  prevail  Ui 
tbrir  action.' 

Tbo  pursuers  reclaimed,  and  pleaded — 

Bills  were  a  kind  <^  property,  which  might  be  sold,  or  made 
the  subject  of  a  security,  or  discounted.  The  question  here 
was,  whether  this  bill  wsa  discounted  by  or  for  behoof  of  the 
defenders,  so  that  they  realised  the  proceeda  It  was  admitted 
that  the  bill  originated  in  a  private  transaction  between  Alison 
and  Hamilton,  but  there  was  no  donbt  that  the  bill  which  was 
the  predecessor  of  It,  was,  as  the  Lord  Ordinary  held,  made 
over  by  Alison  to  the  defenders,  to  account  of  the  debt  due  by 
him  to  them.  The  Lord  Ordinary  held  further,  that  the  bill 
sued  on,  which  came  in  place  of  that  bill,  was  also  the  property 
of  the  defendera,  and  th«  entry  in  the  ledger  shewed  that  such 
was  the  fact.  Then,  what  took  place  with  the  bill  sued  on  f  It 
was  discounted  with  the  pursner^,  the  dtitcoont  being  £200  : 
8s.  lid.;  for  the  amount  of  the  bill,  less  the  discount,  theyfcrant- 
sd  the  bill  in  London,  which  was  discounted  with  tbe  Western 
Bank,  for  £46  :  9  :  4,  tha  whole  discount  being  £265  : 18  :  8. 
Now,  it  was  said  the  one  bill  was  discounted  by  Alison,  tbe  other 
by  the  defenders.  But  what  were  the  entries  in  the  defenderaT 
books  f  On  14th  September  they  charged  cash  with  tbe  whole 
£6000,  while  they  discharged  the  whole  discount  "  by  pig  iron 
acoount."  Thin,  what  was  the  pig  iron  account  1  It  was  juft 
the  main  busineesof  the  company — the  profit  and  loBsa'~count ; 
in  short,  it  was  jnst  the  Ayishire  Iron  Company  that  paid  the 
whole  discount.  But  if  this  bill  had  belonged  to  Alison,  and 
he  had  discounted  it  in  order  to  pay  the  prMxeds  to  the  defen- 
den>,  Alisoa  would  have  been  credited  with  tbe  balance  of  the 
bill  only,  less  the  discount.  As  the  entries  stood,  according  to 
all  mercantile  interpretation,  the  hill  was  the  property  of  the 
defenders.  But  further,  although  Alison  did  not  indorse  ex- 
prt-wtly  as  director,  yet  he  was  a  director,  and  the  principal 
manager  of  tbe  joint-stock  company,  and  was  tberufore  en- 
titled to  deal  with  the  bill  as  belonging  to  the  company.  If, 
then,  havio^  a  bill,  the  property  of  the  comj^y,  he  di^ 
counted  it,  without  any  statement  that  he  did  ^  ^^Jl4i 
vats  capacity,  that  certainly  scem^d'Otti^Sg^beSMi^^' 


488 


REPORTS  OF  0A6E8  DECIDED 


oonnting.  Ualess  it  wu  to  be  bald  that  tiie  diicoutit«r  could 
la  no  cue  hare  any  duai  against  any  one  but  thoM  whose 
naaiM  were  on  the  bill,  the  defender*  rnxut  be  liable.  Bat 
that  was  not  tiie  law — British  Lineo  Co.  v.  Alezandn-,  14th 
Jan.  1868 ;  Uarray  «.  Campbell,  28(b  Nov.  1827.  The  trani- 
■ctioD  here  was  ouried  tiiroogh  in  punoanca  of  an  anteca- 
dantarcangement to  obtain  caibfivtitedefendfln;  Uwaajut 
■Jdnt  adventure  lUu  that  In  Alexander's  ease. 

The  defenders  atmoen^— 
It  was  no  doubt  tnte  that  porsons  might  be  made  Uable  for 
a  Mil,  though  their  names  were  not  on  it.  Bnt  this  was  only 
when  it  co^d  be  stiewn  otherwise  that  they  were  connected 
with,  or  interested  in  it.  The  general  rale  was,  that  the  dis- 
coaoter  took  the  bill  on  the  credit  of  the  persons  whose  names 
were  on  it,  and  bad  no  claim  against  any  one  else.  What 
were  the  facts  t  Uamilton  was  indebted  to  Alison  in  his  pri- 
vate capacity ;  he  granted  a  bill  to  Alison,  who  discounted 
the  same,  and  applied  the  proceeds  in  paying  a  debt  of  his 
own  to  the  defenders.  That  the  proceeds  of  me  bill  were  paid 
by  draft,  and  that  It  was  this  draft  which  Alison  gave  the  de- 
fenders, could  make  no  difference  ;  the  bill  was  discoanted  in 
that  way  merely  for  the  convenience  of  the  pnrxaers.  The 
case  was  just  that  of  AUson  diaooantiog  the  Ull  for  cash,  and 
paying  over  the  cash  to  the  defenders,  wlio  were  in  noway  con- 
uected  with,  or  Interested  in  the  transaction.  There  was  no 
resemblance  to  the  oases  quoted. 

Lord  Pnatdsttf.— This  is  an  action  at  the  instance  of  the 
North  British  Bank,  for  payment  of  a  bill  for  £5000,  agunst 
the  Ayrshire  Iron  Company,  and  certain  indivldnalt  as  part- 
ners thereof.  The  bill  Is  drawn  by  Alison  on  Hamilton,  and 

.  aooepted  by  Hamilton,  and  indorsed  by  Alison.  The  names 
of  these  parties  by  whun  the  bill  Ss  mwM  and  indomed,  do  not 
uipear  on  tbe  UU  in  any  ofBdal  cai»city.  so  as,  afam  <tf  the 
Mil,  to  bind  the  Ayabtre  Iron  Company  or  its  partners  by 
force  of  tbe  bill  itself.  It  Is  admitted  tliat  the  transaction  out 
of  which  this  bill  spning,  was  a  private  transaction,  to  which 
tbe  Ayrshire  Iron  Company  were  no  mrties. 

There  was  a  private  debt  between  Hamilton  and  Alison,  for 
which  Hamilton  granted  a  bill,  which  was  the  predecessor  of 
the  one  now  In  question.  Well,  then,  this  bill  is  drawn  by 
AliHon  as  an  individoal,  accepted  by  Hamltton  as  au  indivi- 
dual,  and  indorsed  by  Alison  In  tbe  same  way.  It  appears  to 
be  indorsed  by  him  In  the  same  capacity  as  that  in  which  it 
was  drawn — at  least  nothing  appears  to  the  contrary,  and  he 
could  get  at  it  in  no  other  way.  The  presumption,  therefore, 
most  be,  that  he  hdd  it  in  reference  to  this  private  transac- 
tion. Onthefiioeofthe  bill,  we  cannot  hold  otherwise.  These 
being  the  circumstances,  the  liability  of  tbe  defenders  most 
be  deduced  from  sometldng  other  than  the  obligation  under- 
taken by  the  bill  There  may  be  such  an  obligation ;  bat 
where  a  claim  Is  made  by  a  banker  who  has  discounted  a  bill, 
on  a  party  whose  name  is  not  in  the  bill,  either  as  an  indivi- 
dnal  or  as  partner  of  any  Arm,  he  must,  in  order  to  impose  any 
llaUlity,  make  out  Us  ease  very  specially  and  clearly ;  and 
the  question  is  just  whether  the  circumstances  here  are  such 
as  to  make  out  that  ground  (rf  claim.  What  are  the  dr- 
cnmstances  here  f  The  pursnors  say  this  bill  was  the  property 
of  the  defead«ra,  that  it  was  discoanted  by  them  or  for  their 
behoof,  and  that  the  proceeds  were  applied  for  their  purposes. 
There  ace  some  of  these  elements  that  are  scarcely  macfe  out 

'  to  have  existed  in  this  case.  I  do  not  know  what  the  pursuers 
mean  exactly  by  saying  that  the  bill  was  ^eoumtti  hy  or  for 
behoof  of  tbe  defenders.  That  seems  to  be  pot  in  their  plea 
in  law  by  a  sort  of  alternative,  as  if  the  disconnting  were  done 
fur  their  benefit  and  on  tliclr  recognisance,  and  the  proceeds 
were  made  over  to  them.  No  doubt  the  proceeds  were  returned 
by  the  North  British  Bank  in  the  form  of  a  draft  in  fiivour  of 
the  defenders  by  name  ;  bnt  if,  as  tbe  defenders  say,  Alison 
discounted  the  bill  for  bis  own  behoof— if,  being  a  debtor  to  tbe 
defenders,  he  gets  this  bill  in  London,  in  their  favour — that  is 
just  getting  an  order  to  pay  his  own  debt  in  tbe  way  be  chooses ; 
it  is  just  banding  the  money  to  them  in  tbe  way  he  likes  best. 
As  to  the  property  of  the  bill,  the  Lord  Ordinary  holds  that  it 
was  the  property  of  the  defenders.  In  tbe  view  of  the  case 
which  I  take,  it  is  not  necessary  to  go  very  minntely  into 
these  separate  elements,  for  the  view  which  I  take  is,  tiiat  as 
the  punroers  discounted  this  bill  in  the  ordinary  course  of  busi< 
ue■^  and  it  docs  not  appear,  and  is  not  alleged,  tii^t  tiiey  did 
so  In  the  fiutii  of  anything  bat  what  was  on  the  fiwe  of  tbe 


bill,  and  as  there  Is  nothing  on  the  bUl  but  tbe  nsmti  A 
Hamilton  and  Alison  as  iodividoals,  and  net  s>  partam 
tbe  firm,  it  must  be  held  that  it  was  on  the  ftith  of  Um 
parties  as  individuals  (hat  the  biQ  was  discoaated.  Is  lUi 
view,  I  legaid  tiie  soounter  as  substantially  tbs  psidaac 
of  ttioUU  which  he  disoounu.  When  a  man  takNstiilliB 
a  1»nk  to  get  It  disoonnted,  the  bank  pays  fain  tbe  ntv 
of  tbe  bill,  under  deduction  of  the  discount,  expenaa.  lu) 
so  forth,  and  takes  tbe  bill  in  return  ;  bnt  if  the  bank  talu  tbe 
bill  without  the  name  of  the  person  handiug  it  for  dlKoiut,  ii 
ret^ns  no  obligation  against  that  perstm  whatever.  1  uti . 
the  case  as  wide  as  poanble,  Of  the  holder  of  a  billgoii^toil 
bank  with  the  bill  blank  IndoiMd,  and  not  gi^ng  sn;  im  \ 
or  referenc^-lf  the  bank  discounts,  no  obllgatloo  reaimi 
againtit  him.  If  his  name  is  asked,  and  he  witbh(d(ltit,tti 
the  clearest  oass  poerible.  Tbe  bank  are  entitled  to  nfaKM 
discount  tbe  bill,  but  no  obligation  arises  against  tbs  hoUekf 
their  doing  so.  I  do  not  think  the  pnmmption  is,  tbil  th 
party  not  putting  bis  name  on  tbe  billmunnsUaUe;  bBt«| 
the  contrary,  the  presnmption  is  quite  tbe  otbffin9,ai'ii| 
would  require  a  very  strong  oase  to  fix  any  liatuli^  on  Ua 
That  be  got  the  money  for  tbe  bUr,is  of  no  eonsequenee.  Th 

E resumption  is,  that  be  gets  the  money  for  bis  oanD»-tbd| 
e  gives  the  Uli  to  tbe  bank,  as  a  matter  of  pnicfaaM^tin. 
in  reference  to  what  appeam  on  tbe  bill.  And  Um  pnnr- 
tion,  iHtead  of  bdng  against  the  party  handing  la  tte  UL  h 
In  his  flsvour— not  that  be  b  bound,  but  that  be  hsuM  tti 
bill  to  the  bank  in  refercnoe  to  their  course  of  deaUi^  Km 
banks  do  not  discount  bills  as  mere  matter  of  favoor,  vilbM 
regard  to  their  own  profit.  They  deal  in  bills,  snd  itet  tkif 
look  to  in  tbe  transaction,  is  the  profit  they  are  to  naken 
thebilL  8odl  a  bill  as  this,  without  the  name  of  tiMpM* 
who  hands  it  to  tbe  bank  for  disoonnt,  be  midkritr 

than  If  his  name,  and  that  of  othcn,  were  on  It  TbaifHM 
lode  on  thifl  as  a  traosaction  In  which  the  proper  nadt* 
binding  a  party  for  the  debt  In  tbe  bill  was  to  have  bbav 
on  it ;  and  his  name  not  having  been  taken  on  it,  tbs  pniV 
tion  is,  not  that  he  is.  bnt  that  tbe  other  parties  wbwMi 
are  on  the  bill,  are  bound  by  It.  That  being  my  vis^I* 
not  see  that  the  ctroamstances  founded  ou  by  tfaegw* 
overcome  the  presumption  and  impose  any  liability.  IM 
decision  cited  against  this  view  Is  that  of  tbe  Bdtiih  B» 
Company  against  Tbomson,  wb&ih,  whether  it  was 
cided  or  not,  was,  I  tbink,  a  case  eanentially  di&rent 
present.   I  bad  considerable  donbts  alKtnt  tbat  oss*:^ 
perhaps  were  not  weltfiranded,  but  thou^  I  coBcam^I* 
so  with  difflenlty.  There  a  company,  or  rather  a  jriot«^ 
ture,  was  ftwued  for  the  purpose  of  rairing  tatswij  b  ■T''^ 
cular  way — vis,  by  drawing  bills  on  a  person  vbo  wsi  on> 
their  partners,  and  tbe  circumstances  shewed  that  cschn 
a  prtpotituM  for  tbe  Other.   They  were  all  engaged  in  thinV 
in  the  purcbnse  of  money.  There  is  nothing  of  that  UodlM 
There  is  notbipg  to  take  this  oase  out  (rf  tbe  genml  iti*>^ 
the  parties  who  are  to  be  UaUe  for  the  Ull,  are  tbi 
whose  names  are  on  It. 

Lord  Ivory.— 1  concur.  The  very  timple  ground  oo  «■■ 
I  go  Is,  that  so  br  as  the  defender^  titie  Is  to  U  got  a>» 
the  bill,  they  have  oo  connection  with  the  Ayishirelfwu* 
pany  whatsoever,  Thu  drawer  and  indorser  both  SM***" 
the  hill  in  their  individual  characters,  and  there  li  iwul^ 
extraneous  of  the  bill  which  brings  tbat  company  into  eooM^ 
tion  with  the  bank.  Then  then  is  oo  baomctiw  « M*"* 
to  bind  them,  and  therefore  there  is  no  action,  eitbn<** 
bill  or  on  contract,  agaiost  them. 

Lard  FuUaHon^l  think  the  case  is  attended  ettk  ■ 
difficulty,  though  I  am  not  prepued  to  dissent.  But  it^ 
tainly  doM  come  as  near  the  case  of  tbe  British  I^'I'tI* 
pany  as  can  be.  The  bill  originated  in  a  private  tisMM^ 
but  Alison's  purpose  in  going  to  the  bans  witii  it  f"^^ 
was  to  get  money  for  behoof  of  the  Aynhire  Inn  C(»Bp^ , 
If  bis  name  had  been  on  this  bill  as  manager,  tbe  nu^J^ 
have  been  quite  clear.  The  way  in  which  be  got  tbe  »W . 
brings  the  case  as  near  as  possible  to  this,  that  b«  g*^  | 
money  for  behoof  of  the  defenders,  and  that  the  biD  : 
property.  No  doubt  there  Is  a  distinction,  but  stlll*»J 
comes  as  near  as  possible  to  that  of  tbe  British  Umd 

LordEobtrUoM.~L  think  tbe  interlocntor  of  ths  Uff  *^ 
nsry  well  founded,  and  Toy  mmd^on  the  groonds cqbM"^ 
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nn  OD  JobD  Himittoo,  teoeptrd  pafible  id  Loodoii  %t  four 
lonthi*  date,  ud  indoned  by  Ai«xaadet  Atitoo.  It  ia  dated 
tie  Slst  of  August  1647-  PUialy,  in  foriD,  Aliaon  and  Hamil- 
■la  stmod  on  tbia  bill  u  dnwer  and  acoeptur  iu  their  iadividual 
apatdty  eoly,  aod  in  tbe  aaow  capacity  AlisoD  indonet  it. 
'lie  trmnsactioQ  to  wbicb  tbe  debt  originated  wu  a  prifate 
r«n«autioa  between  tbete  two  indlTidAala.  Tba  UU  wu  dia. 
Dunted  with  tbe  North  Brltiib  Bank.  Tbe  bank  must  have 
ruated  to  their  Individual  nainea.  They  took  no  other ;  and  it 
oea  not  ap|«far  that  they  would  hare  trusted  to  the  credit  of 
ne  Ayrshire  Iron  Company.  Nor  is  it  maiatained,  that  in  point 
f  fiact  they  did  so  trust.  In  place  of  paying  tbe  money  in  bank- 
lotcp,  tbe  North  British  Bank  ga*e  a  dbeqne  on  the  Union 
ivik  ia  LoodoD,  at  sixty  days,  to  the  order  of  tbe  Ayrshire 
ron  Cumpany.  for  the  amount,  leu  the  discoaot,  being  £309  : 
to.  1  Id. ;  and  this  Londoo  bill  was  again  ditouunted  at  tbe 
Western  Bank  in  Glasgow,  the  dlfcount  being  £46:9:4, 
which,  with  tin  former  discount,  amounted  to  £355  : 18  ;  S.  I 
ilunk  there  can  be  no  doabt  that  the  £5000,  snntii  that  dit- 
snnt,  was  paid  ovar  to  th«  Ayrshire  Iron  Company.  But  tbe 
■uettfoo  ia,  wbetbOT  ihs  receipt  of  the  prooeeda  of  tbe  bil),  oao 
aoflke  them  liable  as  partiea  to  that  bill? 

I'be  parttcalar  bill  itself  never  appears  to  hare  been  entered 
u  their  books  as  a  bill  leceivable,  although  the  former  bill,  for 
r/iicb  it  was  substituted,  may  hare  been  in  that  predicament, 
rbere  can  be  no  dcubt  of  tbe  general  rule,  that  the  mere  des- 
illation  of  thb  monij  obtained  on  diseoantlog  a  \AUt  or  the 
ecelpt  of  that  money,  doM  not  make  tbe  party  receWing 
k  liaUa  to  the  discounter,  and  that,  in  such  eaee,  action 
aa  only  lie  against  tbe  parties  appearing  on  tlie  face  of 
he  iDstrument.  There  may  be  exceptions  to  this  rule  in 
xiTeme  cases — inch  as  thatof  Hurray  and  M'Gr^r  v.  Camp, 
ell,  6  Shaw,  p.  147,  where  the  mamiger  of  a  coal-work  dis- 
uaoted  a  bill  bearing  to  be  for  value  recrired  In  coals  sold  at 
tie  colliery,  of  which  he  was  manager^  and  he  having  auibwity 

0  discount  such  bills.  Tbe  Court  held  this  to  be  a  company 
ranaactitn  on  the  face  of  it.  The  more  recent  case  of  the  Bri- 
[sh  Ijnen  Co.  o.  Alexander,  14th  Jan.  1853,  is  another  exoep- 
on.  But  that  was  a  case  of  joint  adventure  to  raise  money 
>r  the  purchaae  of  shares  by  Uisconbting  bills.  In  truth  and 
!«lfty,  tbe  joint  adventurera  were  tbe  parties  raising  tbe  money 

1  all  ttieMUs,altlu>Ufih,in  poiotof  fonniall  tbririMiiKtdidnot 
ipear  on  each  bill.  The  present  case,  however,  is  by  no  means 

0  same  with  either  of  these.  It  falls,  1  hnmbly  tmnfc,  under 
&  genertit  principle,  of  which  so  strong  an  example  was  given 

the  reversal  of  the  judgment  of  this  Court  in  the  case  of 
cMd  V.  Telford,  26th  May  1824,  Shaw's  Rep.  vol.  il.  p.  819. 

1  £b  Court  belli  a  company  liable  where  trills  weis  granted  for 
»  price  of  goods  sold,— the  bills  being  drawn  and  discounted 

«  party  who  was  tMr  agent.  Lord  Oifibrd  expressly  said, 
wever — "  Undoubtedly,  no  action  can  lie  against  the  aK>elhinu 

-these  bills,  as  their  names  are  not  upon  them."  It  would  be 
.c«edingly  dangerous  to  depart  from  this  rule.  In  this  case, 
lison  aud  Hamilton,  as  individuals^  oould  hardly  maintain  that 
ey  were  not  peraonaUy  liable^  the  bill  being  discounted  for 
■boot  of  the  joint-stook  company.  But  in  discounting  tbe  bill* 
id  giving  theLondonacceptance  to  the  (»der  of  that  company, 
i«r  can  the  bank  say  that  tbe  transaction  was  entered  into  bj 
UsoD  and  Hamilton,  botli  as  their  Individual  transaction,  aod 
■  a  company  transaction  ?"  It  was  the  duty  of  tbe  bank,  if 
ley  inteailcKl  to  hold  as  liable  both  the  company  in  whose 
roar  they  granted  the  order  on  London,  and  the  individuals 
t  the  faith  oi  whose  names  they  gave  that  order,  to  have  put 
la  tranaaction  in  a  form  to  Insure  that  liability.  But  tbey 
ive  not  done  so ;  and,  in  such  a  case  as  the  present,  I  see  no 
round  for  going  out  of  the  ordinary  and  salutary  rule,  or  for 
ilding  that  the  parties  by  whom  the  instrument  was  made, 
ere  oot  tbe  tme  and  sole  partiea  to  that  inKrameut. 

A<iAere. 

f-^ttd  Ordinary,  Wood. — Aet.  Dean  of  FaoolCy  (Inglis),  Pen- 
Y  ;  Alex.  HamlltoD,  W.8.  Agm.^AU.  Neavea,  Mackeiude ; 
»Oa-0ralg,  Oalild  ft  Brodie,  W.a  Atml».-~W.  Omk— 


29A  June  1S53. 
Bbomd  DmnoH. 

Ladt  Sehpill  &i  Husband;  rurmers,  v.  Miss  Aubhh'b 
Tbdstkes,  a  Miss  O'Reilly,  De/enden. 

Succession — Pee  &  Liferent— Teitament—Conatrncrion — A  tt$- 
tatrix  gave  the  mkete  rtiidue  of  htr  property,  heritable  and  move- 
able, to  A,  her  Affirs  and  atsigneen,  astf  appointed  kw  to  be  her 
Mole  reudiary  legatee.  JBg  a  »ubaequent  eodidt  written  with  her 
own  hand,  the  teitatris  dedared  her  wiU  atfotlowi : — "Am  there 
i$  now  no  protpect  of  mg  dear  coutm  A  having  a  child,  J  de- 
pome  and  bequeath  as  her  tuecetior  my  grand  neice  B  to 
ceed  tbeeaid  A  in  all  my  landed  property,  plate,  fnmitare,  ^c, 
ahoagt  to  be  nnJeretood  with  the  burden  of  all  my  anuuitiei, 
Ugaciee,  and  debla." — Held  that  A'$  right  wag  not  thereby  re- 
daeed  to  a  liferent,  but  that  sAe  remained  far,  S'a  right  being 
merely  a  tmbxtitution  in  the  event  of  At  death  without  iuue. 

This  was  an  action  to  have  it  found  and  declared,  that 
the  pursuer  took  a  right  of  fee  under  the  trust-settlement 
and  other  relative  writings  of  the  deceased  Miss  Collins 
Austin,  and  that  the  trustees  were  bound,  ailer  fulfil- 
ment of  the  tmst-pnrpOBes,  to  denude  in  her  &Tonr,  and 
convey  to  her  in  fee  the  vhole  reodoe^  heritable  aod 
moveaUe,  of  the  estate  belonj^ng  to  the  deceased. 

This  cl^  was  redsted  both  the  tmstees,  and  by 
Miss  O'Reilly  a  grand-neice  of  the  testatrix,  who  main- 
tained, that  under  one  of  the  testamentary  writings,  she 
was  the  fiar  of  the  residue,  the  pursuer's  right  being  re- 
duced to  a  mere  liferent,  or,  -at  all  events,  that  the  pur- 
suer could  not  so  deal  with  the  estate  aa  to  defeat  her 
(Miss  O'Reilly's)  rights. 

The  testatrix  died  on  15th  Jane  1852.  She  left  a 
txustMleed  dated  in  1833,  afterwards  superseded;  but 
of  which  the  follcnriDg  danse  was  refened  to  in  the 
argument : — 

"  And  In  the  last  pUce,  my  said  tmotees  shall  make  over 
and  convey  the  rt'sldue  aud  remainder  of  my  said  estate  and 
efficts,  after  payment  of  my  said  dubts,  legacies  and  obliga- 
tions ;  or  shall  convey  and  dispone  such  of  my  said  heritable 
estate  as  shall  not  be  sold  and  disposed  of,  to  and  in  favour 
of  such  petaoa  or  persons,  or  shall  apply  and  employ  the  same 
to  such  uses  and  purposes,  as  1  shall  direct  and  appoint  by  any 
wriUng  under  my  band  of  the  date  hereof,  or  of  any  other 
date  or  dates,  or  even  apon  deathbed ;  and  failing  lucb  ap- 
pointment, to  and  in  Eavoar  of  my  own  nearest  heirs  and  aa- 
eigneeB  whomsoever," 

In  1846  she  executed  another  trust-deed  (snperseding 
the  fbnner  one)  in  favour  of  Sir  Archibald  Alison,  she- 
riff of  Lanark,  John  Rnssell,  P.O.S.,  Andrew  Murray 
of  MnrrayshaU,  and  Alexander  Smith,  W.S.,  as  trua- 
teea  for  eertun  purposes.  Tlie  deed,  mer  setting  forth 
various  purposes,  proceeded  thus  :  — 

"  And,  in  the  last  place,  my  said  trosteesshaU  make  over  or 
convey  the  ^ee  residue  and  remidnder  of  my  estate  and  e&cta 
to  and  in  favonr  of  such  person  or  persons,  or  shall  hold,  apply, 
and  employ  the  same  to  and  for  such  uses  and  purposes  as  I 
have  directed  and  nnpointod,  or  shall  hereafter  direct  uod 
appoint,  by  any  writing  under  my  band,  at  whatever  time 
tbe  same  may  be  ezecnted  by  me,  sftoMn  in  artieulo  mortit, 
which  shall  be  valid  and  eSectnal  if  written  and  signed  by 
me  as  aforesaid,  though  deficient  In  the  tisoal  legal  formalities ; 
and  failing  any  such  appointment,  the  said  free  reddne  shall 
belong  and  be  made  over  to  my  own  nearest  heirs  and  ai^- 
nees  whomsoever." 

In  the  interval  between  these  two  trust-deeds,  Miss 
Austin  executed  various  testamentary  writings  in  the 
shape  oodioils  uid  letters  of  bstructions  to  her  trus- 
tees.  One  of  these  was  as  follows: —  ^ 

"  SeUwood,  Sq>tempir  1840.— To  Andrew  Mnrey  of  MowfMp 
hall;  toArohbald  Alison,  sheriff  Glasgow ;  to  Jhon  B^lT,^ 
writer  to  the  signet,  Edlnborgh.— Chjntfeman,— I  have  written 
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m;  •ettlement,  having  daley  cooaider0d  the  contents  of  It; 
and  1  hope  and  expect  that  yow,  gentleman,  as  men  of  honour 
and  good  CbriBttans,  will  Btrlig^ouE  pay  stteDtion  to  my  last 
request.  1  recommend  and  wish  my  respected  agent  Alexr. 
Sooitb,  W.S.,  taken  Into  the  trust,  thowgb  not  either  apoointed 
or  mentioned  in  my  settlement.  I  also  ie<|west,  ana  most 
particularly  dedre,  that  there  may  be  no  cavilltng  or  disput- 
ing abont  my  settlement,  written  by  myself,  althowgh  it  may 
chance,  la  some  triBing  respects,  not  be  according  to  Law, 
my  wish  and  intention,  I  think,  is  quite  plain,  and  myfriends, 
who  I  hare  appointed  my  trustees,  I  mwch  esteem ;  but  if 
aoey  difference  of  opinion  should  occor,  I  beg  to  recommend 
Mr.  Alexr.  Blair,  Bank  of  Scotland,  to  be  consulted,  whose  high 
sense  of  honor,  and  steadey  gooj  principles,  I  hare  a  high 
opinion  oE.  But  my  fnends,  who  art'  appointed  my  trustees, 
I  very  much  esteem  ;  and  I  trust,  when  I  am  no  more  in  this 
world  of  strife  and  care,  that  they  will  attend  to  my  last  in- 
JuuoUons  and  wishes ;  and  recommending  yow  all,  gentlemen, 
to  a  Uentyfnl  Ood  and  all  sufficient  Savior,  who  knoweth  the 
hearts  of  all  his  chiMri  n,  I  am  most  Sincerely  and  Truly  your 
affectionate  friend,  Collins  Avsms."  [Addiessed  on  the  back 
thus]  ■. — ^To  Andrew  Murry,  Esqr.  of  Murryshall ;  to  Archd. 
Alison,  Sheriff,  Glasgow;  to  Jbon  Btisself,  Exq.,  W.S. ;  to 
Alexr.  Smith,  Esq.,  W.S.,  Woodlands,  18  York  tliice." 

Another  paper,  also  written  by  the  testatrix  herself 
in  September  1840,  contained  various  legacies,  and  con- 
olud^  in  these  terms: — 

"  And  I  direct  and  appoint  my  trustees  and  executors  named 
in  my  trust-deed  and  settlement,  April  eighteen  hundred  and 
thirty-thret,  or  any  other  deed  to  be  executed  by  me,  to  pay 
and  make  orar  the  whole  reddoe  of  my  estate  and  effects, 
heritable  and  movoable,  after  deduction  of  my  debts,  legecy^, 
and  anveties,  and  all  expenses  attending  the  management  of 
the  said  trust,  or  any  other  trust  by  me,  to  my  dear  courin, 
the  Kght  Honourable  Sempill  or  Baroness  Sempill,  daoghter 
of  the  iate  Hugh  Lord  Sempill,  and  her  heirs  and  assenees, 
who  I  hereby  appoint  to  be  mey  sole  residvrey  legitee  ;  and 
I  preserve  fnU  powerto  myself  to  alter  or  revoke  these  legecys 
and  an ne ties,  fn  whole  or  in  part,  at  any  time  of  my  life ,  and 
even  on  deaUibed;  and  I  dispense  with  the  delivery  in  the 
consent  to  the  registration  hereof  in  the  books  of  Counsel  and 
Sfsslon,  or  any  other  Court,  therin  to  rem&iu  for  prexervation, 
and  constitute procwtators  far  that  purpose.  Id  witness  whereol^ 
subscribe  these  presents,  written  by  myself,  and  the  preceding 
pages,  at  Bellwood,  parish  of  Olenconrse,  Uhilotblan.  Septem- 
iicT  eighteen  hundred  and  forty,  before  these  witnesse*. 
Hector  Law,  witness.  CuLun  Ausrar. 

John  UacVean,  witness." 

The  following  codidl,  on  which  tho  qaestion  at  issne 
mainly  turned,  was  also  written  by  the  testatrix  with 

her  own  hand: — 

*'  BtUiBOod,  22d  qfJuly  tightem  kundrtd  and  forty-one  yeara.— 
Codicil  to  my  last  Will  or  Settlement.— As  tliere  is  no  pnwprct 
mm- of  my  dear  couscn,  the  Bight  Honbie  Lady^mpill,  having 
a  child,  1  depone  and  bequeeth  as  her  successor  my  grnud- 
neice,  Collins  S.  O'Reilly,  youngest  daughter  of  the  late  Willm. 
P.  O'Beilly,  surgeon  in  the  50  and  other  regtnuents,  to  succi^ed 
the  said  Right  Hoiible  Lady  St;mpill  in  all  my  landed  piopcrly, 
plate,  furniture,  &c.,  always  to  be  understood,  with  the  burden 
of  all  my  anwityes,  also  legecys,  If  not  aluady  (nUd,  and  debu 
1  may  be  due." 

There  was  also  a  second  codicil,  also  holograph  of 
the  testatrix,  in  the  following  terms: — 

"  BeUiDood,  Majf  eighiem  hundred  andfoHy-iix.~2A  Codicil  to  my 
Will  or  Settlement.— I  the  before  designed  Collins  Austin,  in 
virtue  of  the  foresaid  reserved  powers  in  my  tmst-dei*d,  do 
herebyrecall  or  revoke  fhnn  the  feght  Honbie  Barroness  St-u- 
pill,  that  part  of  my  landed  property,  my  liouse  in  Etliur.  sit- 
wated  in  IS  Manor  Place,  with  all  the  furniture,  bed  and  table 
linen,  and  one  half  of  my  silver  plate  ;  and  I  do  hereby 
queeth  the  same  property  to  mygrHiid-iicice.CoIliiis  8.0' Kolly, 
always  to  be  understood  with  tlie  bed  and  table  linnen,  and 
one  half  of  my  diver  plate.  -  Written  myself. 

■'  COLLIKB  ACSTLN." 

Tlicse  settlements  and  writings  were  all  registered  in 
the  books  of  Council  and  ."Session  on  :^6th  June  185-. 


The  Lord  Ordinary^  on  22d  Febmaiy  18GS,  pn- 
nonnoed  the  following  uterloentor: — 

*'  Bepels  the  defences  for  all  the  defender*,  and  fiodi,  dcotm 
and  decUres,  in  terms  of  the  condndonsof  theUbil:  Rmh 
the  defenders  severally  liable  in  expenses:  RndstlMtbtdt- 
fenders,  the  tmstees,  are  not  entitled  to  cbarge  sgsina  tb 
residue  of  the  estate  either  the  expenses  incurred  b;  tliaiii 
the  action,  or  the  expenses  in  which  they  are  foaod  liaUe. 

<•  Note.— mm  ColUns  Austin,  who  died  on  the  IMh  of  iw 
1862,  left  a  tmst-disporition  and  tettlemont,  and  csiliis  mi 
ings,  containing  iDstnictions to  her  tnisteet.  ^bidcKiMd 
a  trust-dtitposltion  in  1838,  bnt  the  operative  tmst-dtqicitiin 
is  dated  5tb  April  1846.  Nothing,  as  it  appeirs  to  the  Led 
Ordinary,  turns  upon  the  terms  of  these  traat-decdi,Mki«i 
refer  in  the  sequel  to  an  obsetvaUon  on  that  btad  Iqrti* 
defenders. 

"  The  Important  clauses  are  contained  la  two  Isttea  ii- 
Rtmctions.  The  eanteet  of  these  h  dated  SeptSB^IW; 
the  later,  July  22, 1841,  isentitliIed,*Oodldl  tony  hit  VBl 
and  Settlement.'  It  may  be  proper  also  to  lefcr  fo  sMttif 
writing  titled  '  Second  C<xiicil.' 

"  There  cannot  be  the  least  doubt  that  those  didneiit  vril- 
ings  are  to  be  so  construed  as  to  make  good  the  inteDlim 
the  testatrix ;  and  consideiing  the  ohaiacter  of  the  wiilap 
themselves,  they  are  plainly  such  as  would  not  josHfytki^ 
plication  of  any  technical  rules  of  constrootion,  b«  riwiU 
receive  effect  according  to  their  plain  meaning  and  impot  It 
is  admitted  by  the  defenders,  that  If  the  fiist  letter  had  HmJ 
alone,  there  could  have  been  no  question.  The  tesWiiifiM 
the  whole  residue  of  her  property,  heritable  and  jDOniie,^ 
Lady  Sempill,  her  heirs  and  a^gneee,  andai^obitihvtsll 
her  sole  reridnary  legatee.   There  could  be  no  mU^  >M 
intention  here.   After  payment  of  the  debts,  legsdai,  m 
annuities.  Lady  Bempill  was  to  take  the  whole  prDpertf,-M 
in  strong  terms,  because  It  canuot  Iw  held  that  tb«  Msti 
was  quite  ignorant  of  the  force  of  the  words,  residMtTlqpla 
and  heirs  and  assignees.   Then,  in  1841,  she  execotaii'**' 
tng  which  is  said  to  ivdnoe  Udy  SempUfi  right  mm 
liferent,  and  to  eire  the  *bole  foe  after  her  death 
fender,  Miss  O'fieilly.   She  say*—'  As  thereisnoprass^ 
of  my  dear  consen,  the  Right  Honbie  Lady  Sempilt, 
child,  I  depone  and  bequeeth  as  her  snooessor  mygtudM^ 
Collins  S.  O'Beilly,  yoUDgest  daughter  of  the  l»*«J^i 
O'Reilly,  surgeon  in  the  66  and  other regements,  toiiewa" 
said  lUght  Honbie  Lady  SemplU  in  all  my  landed  pom 
plate,  fiimitiiTe,  Ac,  always  to  be  nndentood,  wttb  tbt 
all  my  anwityes,  also  legecys,  if  not  already  paid,  asd  4*1 
may  be  due.' 

"That  she  intended  to  uame  Miss  O'BeiUy  asLsdySrsiffi 
succeesor  In  the  property,  is  clear ;  but  the  point  %  wfcrtb«» 
was  her  intention  to  give  Miss  O  Rellly  the  fee,  leaviBE  to 
Sempill  a  lifotent  only.  ^ 

«  The  defenders  felt  the  difficulty    redudng  Lsdy  8ra|« 
right  to  a  mere  liferent,  and  endeavoured,  In  the  cobiks* 
nieut  of  the  argument,  to  occuj^  some  Intemedisie 
maintuining  that  the  fee  was  vested  In  the  trmlea  toM 
for  both  parties ;  that  Lady  Sempill  might  have  \\<A  owtl 
liferent,  but  in  some  respects — such  as  that  of  workiiig  ^ 
rals— the  foil  rights  of  a  flar ;  that  she  might  ban  W  * 
without  restriction  in  the  event  of  Miss  O'Ktrilly  dfflV ; 
that,  in  the  meantime,  she  had  no  right  to  dispoM  m  tot  f^i 
petty,  and  the  trustees  must  bold  for  Misa  Ollciily.ln 
of  her  surviving  Lady  Sempill.   They  had  no 
this  mode  of  putting  the  case,  as  to  the  right  of  UUiO'fi^ 
heirs,  whether  her  own  issue  or  not.   The  Lord  OrdinSiy' 
it  impossible  to  take  such  a  complicated  view  ef  tbw 
ments  as  was  implied  in  this  aigument ;  and  "'^'^^^.^ 
is  reduced  to  the  plain  alteruuUve,  whether  I*^^J*CS 
interest  in  the  residue  was  reduced  to  a  mere  HfcfOti  1^ 
O'iteilly  getting  the  foe,  or  whether  there  wasanythb«u  '^ 
O'Hciliy's  ftivour  but  a  substitution,  in  tho  eveat  »Jf^ 
Sempill's  dying  without  issue.   Hueh  a  substitDtioaWn^ 
have  been  without  importance  to  Mia  O'Reiily.  bWM^j^ 
first  place,  in  the  event  of  Lady  Sempill's  death 
she  would  have  taken  as  conditional  insUtutP,— S*"***^*?" 
iustitutioD  is  Implied  as  well^  snbstitctloa ; --yJ'J^ 
second  place,  and  with  respect  to  the  berilahle  i^^P^tfE: 
cially,  she  might  succeed  in  the  cwut  of  laitf  j^j^S 
defeating  the  ■ubstiiutlon.  The  Lord  OidhiBO  4MU>" 
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ifterelf  Boeh  a  tight  of  soccewlon  tbnt  w&s  given  to  Uiss 
O'HeiUr.  Then  is  oothlag  to  jnstify  the  inference,  that  LaJjr 
SempUl  Was  not  the  patty  most  highly  fuvonred  by  the  tes- 
tatrix; that  it  was  the  object  of  the  tefttatriz  to  revoke  the  fee. 
wbleb  had  been  given  to  Lady  Scmpill,  to  make  her  eimply  a 
Irferentrix,  and  to  leave  her  without  any  power  of  disposid  of 
ifae  property,  no  matter  bow  important  th^t  power  mit;ht  have 
been  to  her,  or  how  urgent  her  necoasiiiea.  Tbu  phrase  the 
tishitrix  iue»  id,  that  Miss  O'Beilly  afaall  be  tucemur  to.  and 
■faili  tueceed  Lady  8emi^ll  in  her  landed  property,  &c.,  words 
which  everybody  nuderstands  to  be  very  different  from  taking 
■  fee  wtifle  the  other  party  UoDlyalfferentur.  Then,  in  saying 
ii  vat  given  under  tbe  burden  ofaunaities,  legacies  and  debti, 
Ae  only  expresaed  more  strongly  that  tliose  purposes  of  her 
MUemeat  should  befulfllled. 

"Th«  paper  bermed  the  Second  Codloil,  U  not  Immaterial ; 
fat  she  there  nnes  the  words  '  lecal*  and  '  revoke/  when  she 
tint  to  Min  O'Beilly  oeriafn  sultjects  which  slie  had  previously 
Itfi  to  Lady  SempilL  This  writing  certainly  makes  it  very 
probable  that  she  would  have  used  tbe  words  '  recal'  and '  re- 
tire'If  she  [iad  intended  to  makesogreatachangeastogive 
Udy  Sempill  merely  a  liferent. 

"  '^dtrf  .'Dders  have  pTMsed  Into  their  service  an  observation 
npoa  tin  terms  of  the  last  trost-deed,  which,  in  declaring  the 
pntpoKK  of  the  Criut  with  respect  to  tbe  rc^due,  vary  from  the 
kwt-deed  of  1883,  in  so  far  as  the  word '  hold '  occurs  in  tbe 
Uter  deed,  and  not  in  the  former.   Tha  trust-deeds  were  pre> 
pmd  by  different  agents ;  the  style  of  the  one  may  be  fuller 
ftu  that  of  the  other,  but  both  were  sufficient  for  all  pur- 
pmi;  and  If  any  argument  is  to  be  drawn  from  tliose  very 
Minical  deeds  in  ooiMfmfii^  the  initruetiotu  of  the  Matrix,  tbe 
itti  firet  execnted,  and  with  reference  to  which  both  iustruo- 
timt  were  made,  should  give  the  rule,  and  not  tbe  litter  deed. 
Bulla  referring  to  ttioae  technical  deeds,  tbe  defenders  depart 
ten  that  view  of  tbe  case  upon  whiih  thepr  most  found,  ns 
MriMe  pleas  depend  upon  rejecting  technical  construction, 
""Allonl  Onlinary  must  add  a  single  word  npon  the  point 
^N<liw, which, in tbiscase.isnotwitbootimportance.  llin 
vMlly  had  maiiktainad  her  own  intervsts,  and  made  a  separate 
4eaanl.  The  trustoes,  m^ntaiuing  in  substance  the  same  pleaii, 
'•ad  ftmiKling  npou  tbe  same  foots,  have  rhosen  to  malcu  their 
'hftnj.  Doable  expense  hai  thud  been  incurred  iu  tUe  thai 
.j|''''<S*KaUon.    The  truitees  justify  their  makingup  a  record 
.  vf  tte  very  ttnag  injunctions  contained  in  tbe  letters  of  iu- 
/AtrBc^Mt.  They  are  strung— not  stronger,  however,  than  law 
,  M  reli^oQ  impose  upon  all  who  undertake  tbe  sacred  duty 
kSfeieowting  a  testamentary  trust.   But  tbe  interest  of  any 
*  Miefteiary  under  a  trust  caonot  be  in  better  keepiog  than  hia 
own ;  and  if  that  party  come  forward  with  honest  intention  to 
t  SBert  It,  u  is  certainly  the  case  here,  the  I<ord  Ordinary  can 
'Cfcc  nothia^  to  justify  trustees  in  incurring  expense,  by  Separate 
*>rconl  and  Kparate  argument,  with  separate  professional  as- 
™uice,  one  of  the  trustees,  besides,  being  agent  iu  the  matter. 
^Tne  Lord  Ordinary  assumes  the  agency  as  really  separate,  it 
WPBSfBtothe  Lord  Ordinarythattliia  multiplication  of  expentc 
^mnlJ  Dot  be  allowed.    The  trustees  might  at  least  have  cun- 
PWtod  themielves  with  adopting  Miss  O  Reilly's  record." 
Miaa  O'Reilly  reclaimed,  and  prayed  the  Court— 
reo&l  the  said  interlocutor ;  to  sustain  tlie  defence^  of  the 
*id  Ui&i  Collins  S.  O'Eeilly,  to  asaoilziu  her  from  the  cuiictu- 
^Jiont  of  the  action,  to  dinuiiss  the  sume,  and  to  fiud  thu  pui- 
lialtle  in  expenses ;  or  to  do  otherwiBc,"  &e. 

tf  The  Trustees  reclaimed,  and  prayed  tbe  Court— 
Jm  m***  Interlocutor ;  to  eostaln  the  defences  of  the 

KAttt  Archibald  Alison  and  others,  trustees  of  the  said  Mims 
Jr^™  Aoatio  ;  lo  aHoiliie  them  from  the  uoncliiBions  of  this 
^wthn ;  Co  dismiss  the  same,  and  to  find  the  pnrsuers  liable 
k^«I>e&ses;  or,  at  all  events,  to  order  the  said  expenses  to 
r  oe  paid  ont  of  the  trust-funds  of  the  said  Hiss  Collins  Austin  ; 
r«»o  do  otherwise,"  Ac 
'  At 


►I^^J/urtwe-Ciw*.— This  Is  a  case  entirely  by  itself,  and  the 
f^™**«fttcannotaffiM:taDyother.  It  does  not  depend  on 
V^90WttncWon  of  any  technical  expressions.  We  are  to 
""KSr**  intention  of  the  truster,  as  expret^d  by  liernelf 
CTl^jy*  l*aguage.  according  to  the  manner  in  wbieli  she 
7*^li||iil)ltbatTatei>tiou, — supplying  nothing  by  conjecture 
■"^■Wfc,  «ft  tht  other  han'l,  giving  lull  legal  efifect  to  the 


object  which  she  has  stated,  in  the  way  in  which  that  purpose 
may  be  fulfilled  and  secured,  and  in  the  way  appropriate  and 
usual  for  the  accomplishment  of  sucb  a  purpose. 

The  trust  deed  of  1845  directs — (reads,  as  tiuotcd  tupnt.) 

Then,  in  a  paper  of  instructions,  dated  in  September  1840. 
prior  to  tbie-trust  deed,  and  in  reference  to  a  former  one,  but 
clearly  effectual  as  an  appointment  to  regulate  the  disposal  of 
her  estate,  Uiss  Austin,  after  a  variety  uf  legaciex,  makes  this 
appointment : — "  And  I  direct  and  appoint  my  said  trustees 
and  executors,  named  in  my  trust-deed  and  settlement  April 
J833," — (reads  as  qaoted  aupra.) 

It  is  not  unimportant  to  obiterve,  that  altbongh  this  paper 
is  written  by  the  lady  herself,  and  the  spelling  is  her  own,  yet 
she  bad  been  furnished  with  n  draft  of  it,  as  it  is  iu  perfectly 
correct  technical  words  of  style  in  every  part  of  it.  It  is  to  he 
.construed,  tiierefore,  according  to  the  ordinary  rules  applicable 
to  formal  testamentary  writings. 

The  meaning  and  effect  of  tlie  above  appointment  are  In- 
disputable.  On  her  death,  Lady  Senipill  was  to  take  an 
absolute  right  of  property  in  the  whole  residue  of  the  estate, 
and  failing  her  by  predecease  before  the  testator,  then  her 
heirs  and  assignees.  If  she  survived  the  testator,  tbe  estate 
Ttisted  in  her  In  fee  dmple. 

So  fiir  all  is  clear. 

In  alwut  a  year  after,  the  lady  makes  another  appointment — 
22d  July  1841 — in  terms  of  her  own  selection,  for  which  nu 
form  had  been  given  to  her,  and  expressing  the  purpose  she 
had  in  view  in  her  own  language.  She  commences  by  setting 
forth  tha  state  of  tbe  facts  which  led  to  tbe  change  she  re- 
solved to  make ;  and  that  state  of  facts  is  of  great  importance 
in  estimating  the  purpose  she  had  in  view— (reads  codicil  of 
22d  July  1841,  qaoted  «ijpni.) 

Now  this  change~for  a  change  the  testator  clearly  in- 
tended— was  to  meet  the  case  of  Lady  Sempill  having  no 
children — a  very  important  state  of  facts,  in  her  opinion,  with 
reference  to  tbe  extent  of  the  l)enefit  which  Lady  bempill 
^ould  receive,  and  very  Important  in  reference  to  any  oihei 
direction  she  might  make  as  to  the  disposal  of  the  resldui'. 

It  is  admitted  that  this  appointment  is  effectual,  and  must 
receive  full  effect  as  an  alteration,  lo  whatever  extent  it  sot-f, 
on  the  original  cl  iuso  in  favour  of  Lady  Sciiiiiill.  It  is  not 
said  to  be  evacuated  by  Lady  Scmpill's  Gurvivaiu-e. 

Now  the  diet  observation  whiclt  strikes  me  as  material  is, 
that  we  are  not  here  called  on  to  balance  between  two  claust  s 
in  the  same  deed,  and  to  allot  to  each  (in  fact,  framed  perhaps 
somewhat  inconnstently)  their  appropriate  meauing.  In  such 
a  case,  1  have  more  than  once  stated  my  opinion  to  be,  that  if 
in  the  titst  clause  there  is,  according  to  the  It-gal  meaning  of 
the  terms  employed,  a  distinct  benetit  and  right  confened  on 
the  primary  t>eneficiary  favoured,  that  light  and  interest  is  not 
to  bu  limited  by  any  after  clause  of  diapoaa!  from  implication, 
but  only  by  the  most  express  vfords,  making  of  necessity  tho 
latter  clause  a  condition  of  tbe  former,  and  that  the  two  clauses 
are  to  be  bo  taken  as  to  stand  togettier  for  different  states  of 
the  facts — that  is  to  say,  tbiit  the  secqnd  is  to  be  taken  in 
tlio  general  case  as  a  clause  of  appointment  and  disposal  to 
take  effect  on  failure  before  the  testator  of  the  liist  party  fa- 
voured, or  on  any  other  definite  event  stated  in  the  deed. 
Thus  the  tecojid  cmuse  takes  full  effiict  Id  the  case  provided  for, 
without  altering  or  affecting  the  interests  conveyed  by  the 
first  clause. 

But  we  have  here  two  separate  writings  made  at  different 
pciiiHifi,  and  the  later  one  made  in  respect  of  a  ceitain  state 
of  factH,  which  tbe  testator  either  thought  had  become  cei  tain 
since  the  date  uf  the  firat,  or  tbe  importance  of  which  in  re- 
ference to  her  own  views  had  at  least  come  across  her  mind 
more  forcibly  since  the  execution  of  her  first  appointment. 

There  is  no  room,  then,  for  the  presumption,  or  rule  uf  con- 
struction which  I  have  above  statt.'d,  as  to  the  effect  to  he  f^iven 
to  two  clansuB  in  one  and  the  same  deed,  framed  at  the  same 
time,  with  one  purpose,  and  the  later  of  whiih  mui^t  be  con- 
strued so  as  to  stand  without  Inconsistency  with,  but  in  sub- 
servience to  the  primary  direcUon  as  to  the  party  first  favoutud, 
namely,  to  take  efi'ect  on  his  folltue  before  tbe  deed  comes 
Into  ojieration, 

Tbe  question  arises  onadistinctnulMequent  writing— a  later 
direction  of  the  testator's  will,  and  in  which  alteration  miiy 
naturally  occur.  Inconsistency  between  two  clauses  in  the 
same  deed  we  have  not  to  consider. 

Now,  a  change  tbe  testator  intended  to  make  by  tbisJaw 
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writiug ;  t)mt  w  beyond  doabt.  That  chftDjre  wu  to  b«  an 
HUerattoii  (to  what  extent  is  a  different  point)  in  the  estate 
and  iaterett  previoul;  declared  to  be  given  to  the  party  fa- 
Tonred  in  the  first  writing.  Aod  the  reiscm— an  ImportaDt 
TeuoQ — for  the  intended  mange,  is  Mt  forth.  There  is  no  call 
on  the  Court  here  to  reconcile  two  clanses.  The  latw  writing 
in  avowedly  framed  for  the  purpose  of  altering  the  fanner,  in 
reppeot  of  a  certain  state  of  factit. 

The  respondent  Lady  Bcmplll  aroided  as  mnch  as  possible 
any  direct  definition  oE  tlie  interest  intended  to  be  conreyed 
by  the  later  writing  to  Miss  O'Kellly. 

If  the  later  writing  had  been  so  ft«ined  that  it  ccndd  he  taken 
as  a  disposal  of  the  residne,  failing  Lady  Semplll  by  death  dnr- 
iitg  the  lifetime  of  the  testator, 'such  a  constniction  would  bring 
the  question  really  to  the  case  of  twoclanBes  in  one  dred. 
And  whenever  the  words  would  admit  of  sach  a  construction, 
I  should  be  disposed  to  go  very  far  to  favonr  that  result,  and 
'  to  take  the  second  appdntment  as  a  direction  to  the  trustees 
MS  to  what  they  are  to  do~as  to  the  purpose  the  testator 
means  they  sboald  execate— in  the  event  of  tlie  failure  of  the 
first  beneficiary  at  the  time  the  trust  takes  eflbot,  the  death  of 
the  testator. 

Bat  the  later  writing  tn  tfals  case  cannot  bo  so  construed. 
The.  respondent  does  not  so  view  it.  Had  that  been  the  sound 
view  of  It,  then  It  feU  to  the  givund,  and  was  evacuated  by 
Lady  Sempill's  surrivancc. 

It  is  admitted,  on  the  other  hand,  that  it  applies  to,  and 
takes  effect  in  the  case  which  has  happened,  of  Lady  Bempill's 
flurvlvance,  and  was  intended  for  that  case — though,  of  course, 
if  Lady  Sempill  had  predeceased,  it  would  a/ortiori  apply.  Bnt 
the  case  directly  and  chiefly  contemplated  is  that  of  Lady 
HemplU  surviviug  the  testator,  and  the  writing  la  to  take  effect 
in  that  event. 

Yet  the  plea  of  Lady  Sempill  directly  and  substantially 
<&nM>  all  tfftet  whaUper  to  ihU  later  appointment.  Her  plea  in 
law  in.  that  she  is  fiar,  Jnst  as  absolutely  as  if  this  paper  had 
not  been  executed. 

The  first  conclorion  of  the  action  is~"  Therefore  it  ouRht 
and  should  be  fonnd  and  declared,  by  decree  of  the  Lords  of 
onr  Council  and  Seeidon,  that  the  pursuer,  the  said  Right 
Honourable  Maria  Janet  Baroness  Sempill.  In  virtue  of  the 
said  trust-disposition  and  settlement,  and  relative  holograph 
writings  or  codicils  executed  by  the  said  deceased  Miss  Collins 
Austin,  has  a  good  and  undoubted  right  of  fee  and  property 
In  the  whole  residue  <^  the  estate  and  efiecte,  heritable  and  , 
moveable,  of  the  said  deceased  MIb  Collihs  Austin,  disponed 
and  conveyed  by  bet  said  truat-disporition  and  settiement, 
after  deduction,"  &o.  Again—"  And  that  she  Uie  said  Bight 
Honourable  Maria  Janet  Baroness  Sempill  has  good  and  un- 
donbted  right  to  dispone,  convey  and  dispose  of  the  said 
whole  residue,  as  she  the  said  Right  Honourable  Maria  Janet 
Baroness  Sempill  may  think  proper,  either  onerously  or  gra- 
tuitouely." 

Ko  doubt,  in  order  to  avoid  the  direct  contnullction  which 
the  concludon  for  carrying  out  the  trust  would  otherwise  raise 
to  the  terms  of  the  later  writing,  the  summons  in  point  of 
foim  seems  to  acknowledge  that  the  later  writing  is  oprative, 
for  it  concludes  that  thn  trustees  "  ought  and  should  be  de- 
cerned and  ordained,  by  decree  foresaid,  at  the  sidd  term  of 
Whitsunday  1868,  to  denude  of  the  whole  of  the  said  residue 
of  the  Bald  estate  and  effoets,  heritable  and  moveable,  of  the 
said  deceased  Miss  Collins  Austin,  under  the  exception  fore- 
Huid,  and  to  pay  and  make  over  the  same  to  the  pursuer,  the 
said  Bight  Honourable  Maria  Janet  Baroness  Bempill,  or  her 
assignees.  Khomfaiiinij,  to  and  in /avour  of  the  defender,  the  said 
Miss  Collins  B.  O'Reilly,  and  her  belis  'and  asdgoeee:  And 
the  said  dufenden.  the  said  i<lr  Archibald  Alison,  Jcbn  Kuesell, 
and  Alexander  Smith,  as  trustees  foresaid,  ought  and  should  be 
decerned  and  ordained  to  grant,  execute,  saburibe  and  deliver, 
nil  deeds,  conveyances,  and  other  writings  necessary,  legally 
and  validly  to  vest  the  whole  of  the  said  residue  of  the  said 
estate  and  effects  of  the  said  deceased  Miss  Collins  Aostin, 
under  the  exception  foresaid,  in  the  person  of  the  pursuer,  the 
said  Right  Honourable  Maria  Janet  Baroness  BemplU.  or  her 
assignees,  vhomfcdUng,  in  the  person  of  the  defender,  the  said 
Miss  Collins  8.  O'Reilly,  and  her  heirs  and  assignees ;  and  to 
Htwign  to  the  punuer,  the  said  Right  Honourable  Maria  Janet 
'  Baronets  Sempill,  or  her  assignees,  whom  failmg,  to  the  said 
defender,  the  said  Mim  Collins  S.  O'Reilly,  and  her  heirs  an<i 
lusignees,  the  writs,  rights,  tiUes  and  securities  of  the  said 


whole  residue  of  the  said  estate  and  eOeota,  nuder  the  cio^ 
tlon  foresaid." 

The  summons  thus  acknowledges,  that  the  later  nppd^ 
.ment  is  not  applicable  merely  to  the  case  of  Lady  Sea^  jm- 
decea^ng  the  testator,  bat  is  a  direction  whidi  is  to  mean 
effect  in  the  case  of  Lady  Sempill  surviving  the  testator.  Bn, 
then,  while  in  form  this  is  octuiowledged,  it  is  plain  tiist  tbt 
direction  is  rendered  absolutely  elusory  and  useleu ;  lot  it  s 
to  he  accompanied  with  a  decree  that  the  fee  is  in  Lsdj  Sea- 
pill,  and  tliat  she  may  gratuitously  or  onerously  dinxM  of  tin 
whole  residne  she  ohfliose&  Of  course  the  result  fa,  that  thi 
appointment  which  the  testabix  was  so  deelrons  to  carry  iato 
effect,  that  she  made  herself  anew  tostruction  tobertnriw, 
is  ntteriy  useless  uid  nnavidling,  nod  she  might  jnrt  sikD 
have  never  executed  it. 

That  is  a  result  which  I  cannot  reooncile  with  as;  ricr 
which.  In  my  opinion,  can  reasonably  be  taken  <tf  tbs  parjat 
of  this  writijig,  or  witii  a  fidr,  plaia,  oomnKUMense  exccstin 
of  the  purpose  which  It  Is  the  duty  of  the  Court  to  cany  »(» 
effect.  What  is  that  declared  purpose  f  It  Is  rested  os  the 
belief  In  the  mind  of  the  testatrix,  that.Lady  Sempill  lug  a 
prospect  now  of  having  a  child.  Well :— That  wu  a  cbup 
in  the  state  of  facts  very  naturally  affecting  tlie  viee  of  t^ 
testatrix  as  to  the  extent  of  the  right  and  interest  to  ba  pirn 
to  Lady  Sempill.  No  one  can  doubt  that  It  natnnlly  vouM 
produce  a  great  change  as  to  the  Interest  to  he  so  giTsn.  it- 
cordingly,  she  says  that  it  Is  to  lead  to  a  change.  Tben,*^ 
change  1  And  was  that  change  not  intended  to  take  eSect 
and  be  secured  as  much  as  the  interest  to  tw  girui  to  l^J 
Sempill  herself  f 

She  says :— "  BdlnDod,  23d^Jvljt  lighiten  hmdrtd  mip»f 
en^^eorj.— Codidl  to  mj  hwt  Will  or  Settiemait/-Aithmii 
no  prospect  now  of  my  dear  consen,  the  Right  Hoabk-Ur 
Semplll,  bai-ing  a  child,  I  depone  and  l>eqae«th  as  hersoccw, 
my  grand-neice,  Collins  S.  O'Bsilly,  youngest  daughter gf 
late  Willm.  P.  U'Keilly,sargeonintbe56andotheritg(aM 
to  tueeeed  the  udd  Right  Bauble.  Ladg  SeaipiU  in  all  mj  laM 
property,  plat-e,  furniture,  &o ,  always  to  be  undeistoeiril 
the  burden  (tf  all  myanwiltgrw»allol^eeyStUnotabfS#il 
and  dehto  I  may  Iw  due." 

I  depone  (dispone)  snd  bequeath,  at  htr  mensMvli*] 
grand-nedce,  to  wuecetd  to  Lady  SmpilL  Well,  then,  iiikiirt 
tosucceed?  *' Yes."  says  Lady  Sempill;  "butonlyiflt^ 
to  allow  her."  Now,  I  construe  the  testmtrix's  apptditw^ 
to  mean,  not  what  Lady  Sempill  is  willing  to  alloir,  \ai.^ 
the  testatrix  had  the  power  to  direct,  and  did  direct.  is^K 
in  a  writing  not  reBdieted  I7  the  fixed  meaning  of  ssjix^ 
Ttical  terms,  she  has  directed,  by  on  ^>poiatment  to  htf  tm- 
tees,  that  her  grand-oieee  is  to  succeed  Lady  SempiO,  1  ^ 
that  the  Conrt  is  to  secure  that  result,  and  not  to  msts  it  ^ 
the  will  of  Lady  Semplll. 

I  could  well  have  understood  the  coostmotion  bywhkkiS 
the  words  admitted  of  it,  tiie  whole  of  thie  later  appeiBlwti 
was  to  be  taken  to  bea  direction  to  the  tmstees  utke 
solely  of  Lady  Sempill  predeoeaung  the  testafiiz :  But  ■> 
that  U  not  pretended  to  be  the  sound  and  only  couttrsetioia 
the  appointment  in  the  later  writing,  I  am  utterly  snsbb  » 
arrive  at  the  conclusion,  that  the  efficacy  and  value  of  tbiaM 
direction,  proceeding  on  so  material  a  change  In  the  pM^oUi 
state  of  the  facta.  Is  to  be  dependent  on  tike  will  and  pkian 
of  Lady  Sempill, 

I  ludd  that  the  direction,  being  the  will  and  pleasmeaftht 
testatrix,  it  to  he  tarried  i»io  tgett  *»d ttared.  Now,  talim* 
so  easy.  The  whole  estate  is  given  to  trustees,  to  mi*^ 
hold  for  the  purpotu  the  mag  appoint,  or  hat  appoutUd.  Well,  Ibrh 
can  they  not  be  held  for  this  purpose  f  Clearif  ^ 
Then,  is  there  not  a  direction  to  them  f  Clearly  (bin  k 
How  is  such  a  direction  attended  to  ?  By  the  tierttw: 
by  the  trustees  holding  for  that  purpose. 

Butit  is  daid  the expiestion  Is, that  MisiO'Brillyilli*^ 
to  Lady  Sempill.  Certainly ;  but  If  a  testatrix  wills  tfest-ifct 
is  to  succeed,  is  she  not  to  succeed  independent  «f  I*^ 
Sempill  T  And  is  that  direction  not  to  be  saesrwO-  U 
be  secured ;  nothing  so  simple.  The  trust  iiifate 
rection  Is  not  evacnated.  Then,  why  ii  tha  teallM*  *" 
not  to  Buceeed  f 

When  a  truster,  on  the  expre«L.statomMit  ttik  Ikt 
she  meant  at  first  to  fovour  ia  not  likely  to  l<JH<ijj*'* 
declares  in  a  subsequent  direction  to  faustaae  ttti'*''^ 
rchttive  it  to  avemd  that  first-named  paMy.i-OBMlAi'i'' 
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Uwt  tbe  later  diractioD  in  to  be  operatire  aod  effectaal;  for 
fihe  bai  tlk«  power  to  direct,  and  tbe  tnuteei  the  power  and 
dot;  to  falfll  that  directioo.  Tbe  lew  tecboical,  tbe  mor**  in- 
artifldal  aod  Bimplet  the  terms  emplovad  lor  a  writioK  by  tbe 
party  bimaelf,  the  lev  embairaased  is  the  Court  In  fiiidlng  that 
tbe  purpose  of  the  testator  mutt  be  ftiUy  secured  and  carried 
loto  ^iect ;  although  the  tetms,  if  tb«y  bad  occnrred  In  a  for- 
mat  deed,  might  not  hare  been  Btringent  eoough  to  effectuate 
the  testator's  object.  Tariouscases  of  this  kind  bare  occurred 
as  to  tbe  mode  of  carrying  loto  effect  dlreotions  as  to  an  entail 
giroD  to  trustees,  tbe  terras  (rfwhieh  in  tbemselves,  In  •  for- 
mal dued  of  conT^nce,  would  not  Iwt*  been  suffldent  to 
luade  a  Talid  entalf. 

I^e  present  Is  a  declaration  of  the  tnister's  Intention,  clearly 
obligatory  on  the  trustees.  In  one  way  it  will  be  effectually 
«xecnted ;  In  the  other  It  will  not,  bat  will  be  deCeated  and 
rendered  onarailiDg,  and  the  pretence  <tf  executing  it  will  be 
in  troth  a  mocking  of  tbe  testatrix. 

To  Uiat  result  I  cannot  bring  my  mind. 

No  doubtt  if  Wm  O'Reilly  shaU  predecease  Lady  Sempill, 
the  direction  mlf^t  fly  off.  Bnl  during  Lady  bempill's  life, 
tbe  trustees  most  hold  for  the  saoees^on  of  Miss  O'Beilly ; 
unless,  indeed,  tbe  pactlai  were  to  aznnga  soma  inrestmeDt 
eatlsfitctory  to  both. 

It  seemed  to  be  thought,  that  tbe  term  '  aueeted'  faroured 
the  argument  of  Lady  »empilL  If  that  term  occurred  In  a 
limplo  desUuatioD  in  a  direct  deed  of  conveyance,  of  cooise  it 
would  not  restrain  the  right  of  the  first  dlsponee.  But  there 
cannot  be  a  greater  error  than  to  measure  the  effect  to  be  girea 
to  a  tnister's  directions  to  trostces,  vho  are  lo/uljil  htr  mil  and 
appomtmaO,  by  the  construction  which  might  be  put  on  a  par- 
ticular term  if  it  occurred  in  a  technical  deed  of  direct  conrey- 
aace  to  A,  and  to  B  as  the  suooessor  of  A.  I  lay  adds  all  dis- 
cusdon  as  to  whetto-  the  term  '  soocMd*  is  to  be  in  law  a  con- 
ditional instltotion  oc  a  sabstttntion,  for  really  these  technical 
questions  arise  on  technical  tenns.  Here  we  nre  to  say  bow 
tbe  oliject  stated  by  the  testatrix  is  to  be  carried  out  accord- 
ing to  tbe  true  view  of  the  object  she  states.  To  soooeed,  in 
■och  a  testamentary  writing  or  appointment  to  be  executed 
and  carried  into  effect  by  trustees,  appears  to  me  to  be  the 
broadest  tcr^  a  tmster  oan  nse,  in  order  to  secure  the  objert 
of  the  party  so  called,  taking  after  tbe  parfy  first  named.  It 
relates  to  what  Is  to  tax*  uncr  at  th»  Jeatk  of  the  party  fiist 
named,  not  before.  There  an  appointment  on  tbe  tnistees, 
that,  in  that  result,  Miss  O'Beilly  ii  to  iueeeed  to  Lady  Sempill 
on  her  death.  Now,  how  is  tbe  party  to  succeed  in  exwution 
tha  tnut  t  Is  any  effect  really  giTen  to  tbe  appointment  by 
tbo  trasteea,  If  they  part  with  the  fand*  and  estate  by  a  deed 
which  will  not  be  effectual  on  the  death  at  A,  unless  A  chooses  ? 
That  is  a  mode  of  executing  a  trust  of  which  I  know  no  ex- 
ample, tmlesB  the  terms  of  destination  are  specifically  given  in 
the  trust-deed  as  tSt  mode  chosen  by  tbe  truster  for  carrying 
out  his  purpose— a  case  with  which  the  argument  of  Lady  Sem- 
pill confounds  the  present.  It  is  on  tbe  death  of  Lady  Sempill 
that  KOsi  O'Beilly  is  »  memi.  That  is  an  appointment  on 
tbe  tmatees  as  much  as  the  first  writing  In  forour  of  Lady 
SemplU.  Then  that  result  Is  to  be  execoted  by  the  trustees, 
and  mtund,  </m  iAi  wUl  hot  nuemi.  The  purpose  U  to  be 
carried  out  by  the  trustees  and  tbe  Court.  It  may  be  done. 
And  when  the  altematlTa  is,  whether  tbe  testator's  last  direc- 
tion is  to  be  secured  or  defeated,  I  really  cannot  hesitate  as 
to  tho  coDdnsioii. 

A  question  may  be  ralsad,  on  which  tbe  Court  do  not  glre 
any  opinion  at  present,  whether  tbe  clause  In  the  later  ap- 
pointment covers  the  whole  residue  in  point  of  sound  con- 
•traction,  in  such  a  writing, or  b  more  limited  than  the  obtuse 
as  to  the  residae  In  tbe  usC  wriUng,  which  is  expresssd  in 
technical  terms. 

Lord  CbcUitfii^Tha  testatrix  wrote  ber  own  will,  and  says, 
an  people  who  do  this  always  do,  that  she  thinks  her  wiift  onrf 
iatentianquiudnr"  And  on  this  occasion  so  do  L  But  in  spite 
of  ber  areision  to  what  she  calls  "  thi  MUtai  legal /ormaliUu"  of 
oonstraction,  the  interlocutor  under  review  seems  to  me  to 
make  ber  suffer  from  tbe  wry  tiling  that  she  de|m»tes — vis. 
from  a  pr«Eerence  <tf  nice  and  unnatural  intsn;iTetatioQ  to  tbe 
obrlons  meaning  of  ber  words. 

Her  trust-deed  plaeeswhateTerriMmlghtleaTe,  In  the  bands 
of  certain  tiustees,  who  are  directed  to  "  hold,  tpplg  and  mploy' 
it,  for  such  uses  and  purposes  as  she  might  apv>oint  TbU  Is 
tbe  cue  of  a  fund,  therefore,  ttUi  m  |A«  kandt  </  (rwKsi,  wh<i 


are  here  asking  whether  they  be  bdund  to  give  it  all  over  to 

Lady  Sempill  in  absolute  property  T 

Her  Ladyship  says  that  they  are,  because  by  tbe  writing  ot 
September  1840  tb»  are  expniisly  directed  "  to  pay  and  make 
over  tbe  wltolu  residue  of  my  estate  and  eflbcts,  heritable  and 
moveable,"  to  her,  "  and  her  Atiri  and  atngnee*.'  And  If  it  had 
stood  here,  everything  would  have  been  clear. 

But  tbe  testatrix  executed  a  subsequent  writing  (22d  July 
1841),  under  which  Miss  O'Beilly  claims^  and  the  dlffioalty  to 
produced  by  this  writing. 

This  second  writing  diacloses,  that  In  executing  tbe  first  one, 
the  testatrix  bad  a  de^re  that  ber  estate  should  not  go  to  per- 
sons with  whom  she  had  no  ftin:Lily  connection.  Its  Inductive 
clause  is — "  At  time  it  now  no  protpeA  my  dtar  eotuen  Ladj/ 
SenqfiU  having  a  Mid."  Whatever  change,  if  any,  this  may 
have  made  as  to  tbe  disposal  of  the  persons!  effects,  furniture, 
Ac.  Ac.,  two  material  alterations  are  made  as  to  tbe  rest  of  the 
estate,  &c.  Ac.  Firtt,  Lady  Sempili's  heirt  and  attigneet  are  left 
out — which,  in  to/ar  aa  it  depeade  on  thit  deed,  restricts  tbe  right 
to  Lady  Sempill  personally.  An  interest  In  the  real  property 
is  created  in  fovour  of  Hies  O'Beilly,  a  grand-niece,  by  these 
words — "  As  there  is  now  no  prospect  of  my  dear  cousin  Lady 
Sempill  having  a  child,  I  dispone  and  bequeath  a*  her  eueee*- 
aor,  Ac.  Ac.,  in  all  my  landea  property,  Ac,  with  tbe  burden 
of  my  annuities  and  legacies."  Bbo  makes  lUss  0*IteiUy  I^dy 
Sempili's  successor. 

The  question  is,  what  Is  the  meaning  of  this  word,  ae  used 
by  the  tettalrix.  For  a  Court  is  never  bound,  In  conslderiug  a 
question  of  Intention,  to  glre  a  term  its  strictly  technical 
meaning,  if  it  be  plain  that  it  was  employed,  strictiy  epeakiug, 
hy  tbe  author  of  the  writing  in  a  diffurent  sense.  A  succesNor 
ia  no  doubt,  in  some  views,  merely  a  person  wbo  succeeds ; 
and  nobody  oan  swweed  where  there  is  nothing  to  succeed  to. 
When  tbe  law  says  that  the  eldest  son  taeeeedt  tbe  father  in 
heritage,  it  does  not  thereby  impose  any  restriction  on  the  nse 
which  the  &ther  may  make  of  the  property.  But  was  this 
what  Uut  teiiatrix  meant  f 

It  seems  to  ue  that  it  was  not,  and  that  the  construction 
which  leaves  Lady  Sempill  at  liberty  to  defeat  Miss  O'Reilly's 
soccessiiKi,  Is  irreconcil«able  both  to  tbe  language  and  to  tbo 
plain  olject  of  the  testatrix;  and  that  these  cannot  be  given 
effbct  to  uoksB  Lady  S«m|^ll  be  kept  In  tbe  mere  position  of 
a  mere  liferentrix.  Tbe  objed  of  the  testatrix  in  reference  to 
Lady  Sempill  having  no  child,  is  plain.  She  wished  tbe  estaUi 
to  go  ultimately  to  another  relation,  wbo  might  bavu  a  child ; 
or  she  meant  it  at  least  not  to  remain  with  Lady  iaempill. 
Now,  bow  is  this  object  to  be  attained  if  Lady  Sempill  is  to 
get  the  estate  w^-simpLs  t  If  she  was  to  get  it  in  fise-dmple, 
the  second  v^ritiug  was  utterly  useless,  for  it  would  give  no- 
thing to  the  new  disponeo.  I  cannot  understand  why  tbe 
writing  was  executed,  if  It  took  nothing  from  Lady  Seuipill, 
and  gave  nothing  to  Miss  O'Beilly.  The  pursuer's  construc- 
tion implies,  that  the  second  writing  made  uo  ekanget — tluit  Is, 
that  it  was  useless  and  totally  inoperative. 

Tbe  only  answer  to  this  was,  that  this  second  writing  does 
give  Miss  O'Brilly  something.  It  gives  her,  it  was  sidd,  tiie 
right  Y  nwsmuw.  But  this,  being  interpreted,  only  means, 
tuit  she  may  succeed  if  Lady  Sempill  bootee  to  let  her.  But  if 
her  Ladyship  pleases  to  dispose  of  it  otherwise,  or  to  leave  It 
to  descend  to  her  heirs,  then  Miss  O'Beilly  gets  nothing.  Thin 
appears  to  me  to  be  In  common  sense  no  such  right  of  sncces- 
non  as  this  testatrix  meant  to  confer.  It  Is  impossible  for  me 
to  believe  that  tbe  testatrix  made  her  second  writing  merely 
in  order  to  tell  MUs  O'Beilly,  whom  she  undoubtedly  meant 
to  favour,  that  she  might  take  vhatever  Lady  SeinpUi  might  give 
her.  This  would  have  mote  of  a  jike  or  an  insult  in  It  than 
of  a  bequest. 

It  was  argued  that  the  oodidl  of  May  1845  ^ws,  that  when 
the  testatrix  Intended  to  Tevoke,  ^e  did  It  by  direct  wordo. 
1  see  no  foroe  in  this.  She  used  direct  words  tiiere,  becauso 
she  was  recalling  a  disposition  both  oj'the  Jet  and  of  the  liferent 
of  a  house.  Not  meaning  to  revoke  the  liferent  here,  she  left 
it.  but  dedared  that,  after  Lady  Sempill,  Miss  O'Reilly  should 
succeed — which  I  hold  to  be  a  virtual  revocation  of  the  fee. 

It  was  also  argued,  that  Miss  O'Beilly  could  not  succeed  to 
Lady  Sm^U  If  her  Ladyship  was  only  a  liferentrix,  but  ttiat 
tier  Buccesdon  would  be  to  thefSfWriiic.  There  is  nothing  in 
this  bypercriticUm.  It  rests  on  a  formal  and  technical,  in. 
Htead  of  the  obvious  and  practical  meaning  of  the  word  suc- 
ceed.  In  thh(  writing,  it  only  means  to  get  the  Maw  tj/irsr  her. 
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Od  ttie  whole,  I  cannot  obliterate  the  second  writlog,  which 
I  thiofc  that  tb«  iDterlocntor  under  review  doe«.  I  hold  that 
the  tmstees  are  charged  with  the  dat^  of  protecting  the  in- 
tensts  of  Uisa  O'Beillf,  and  that  they  are  bound  to  da  thb  by 
abntaioing  from  giving  the  Lady  Sempill  tlie  estate  lo  abao* 
lately,  a*  to  enable  her  to  defeat  the  arrangement  whiuh  I 
(hink  was  made  by  the  testatrix  in  Hiss  O'Rdlly's  fovour. 

Lord  Murray,  —la  this  case  I  am  disposed  to  adhere  to  Lord 
Kotherford's  interlocutor.  I  entirely  agree  with  yonr  Lordship, 
that  this  a  peooliat  case,  depending  on  the  intention  of  the  tes- 
tatrix. !□  every  case  where  there  is  a  question  what  Uie  Inten- 
tions of  a  tesUtor  are,  It  appears  to  me  essential  to  eTClnde 
everything  like  conjectare,  but  merely  to  examine  tbe  facts  and 
expressions  from  which  the  intention  of  the  maker  of  the  deed 
can  be  inferred,  and  arriTe  at  the  legitimate  conolndon  which 
they  authorise,  without  supposing  anything  of  whiob  there  is 
□0  evidence. 

In  this  case.  Miss  Austin  appears  to  bare  made  a  trust-dis- 
position and  seUlement  to  three  trustees  in  the  year  1888. 

It  contains  a  general  conTeyanoe  of  Miss  AuMiu's  estate  and 
effects,  and  a  minute  and  spedal  conveyance  of  a  great  many 

sutijects  which  are  enumerated . 

It  does  not  appear  from  tlie  papers  produced,  that  Hiss 
Austin  had  resolved  who  should  become  her  beneficiaries  un- 
der her  trust-deed  of  1683,  until  seven  years  afterwards,  when 
she  wrote  a  letter  of  inBtroctionp,  in  September  18M,  to  her 
tmsteo. 

In  that  deed  of  instructions,  after  vartons  legacies  to  a  very 
considerable  amount,  she  directs  her  trustees  to  pay  over  tbe 
whole  residue  of  her  estates,  heritable  and  moveable,  after 
deduction  of  legacies,  expenses  and  annuities,  to  her  cousin, 
Lady  Sempill,  whom  she  appoints  her  sole  residuary  legatee. 

Upon  the  22d  July  1841,  Uiss  Austin  made  a  codicil  to  ber 
last  will  and  settlement,  proceeding  on  there  being  no  prospect 
of  Lady  Sempill  having  a  child,  which  bears,  I  depone  and 
bequeath  as  her  successor,  "mygrand-neice,Collin88.0'BeilIy," 
to  whom  £8000  bad  been  left  as  her  name-danghter,  "  to  suc- 
ceed to  the  Bight  Honourable  Lady  Sempill  in  all  my  landed 
propexty,  plate,  furniture,  Ac,  with  the  burden  of  hur  annui- 
ties and  le^Kles  Uiat  may  not  be  already  paid,  and  debts  that 
na^  be  due." 

This  part  of  tiie  deed  seems  very  clear,  so  fiir  as  f  t  goes. 

The  inductive  clause  stated,  that  there  was  no  prospect  of 
Lady  Sempill  having  a  child.  Tbe  words,  "  depone  and  l>e- 
queatfi  as  her  suacessor  in  ail  my  landed  propeity,  plate,  fur- 
niture, Ac,"  can  apparently  m^an  nothing  else  than  tbat  it 
was  ber  intention  that  Was  O'Beilly  shuulU  be  the  successor  of 
Lady  SempUl,  and,  taking  tbe  whole  matter,  that  she  was  to 
■ncoeed  to  her  in  like  manner  as  if  Lady  Sempill  bad  children, 
who  would  have  succeeded  in  the  knded  property,  plate,  fur- 
niture, &c. 

I  do  not  find  any  words  expressive  of  intention  to  go  far- 
ther to  secure  tbat  succession  to  Miss  (VBeilly  ;  if  there  wure, 
the  trust  would  afford  machinery  to  carry  that  inteotiou  into 
effect. 

It  may  he  a  question  what  **  fta"  extends  to,  where  it  fiillows 
tdate  and  furniture;  but  the  Court  is  of  opinion  not  to'vutcr 
uto  that  now, 

Fonr  years  afterwards.  In  April  1845,  Miss  Austin  executed 
another  truEit-deed,  which  was  probably  thought  would  be  uh- 
ful,  if  not  necessary,  from  various  bonds  contHined  in  the  first 
deed  of  settiement  having  been  paid  np.  Tbat  is  the  ooiiclu- 
ilon  X  come  to  on  looking  at  tbe  original  trust-deed  of  1888, 
and  comparing  it  with  tnis  last  tmst-deed  uf  1845. 

i  have  been  unable  to  derive  anynssivtance.in  tbeconstrnC' 
tion  of  the  second  codicil,  from  the  termsof  that  second  trust- 
deed,  which  appears  to  have  tieen  kept  as  diutlnct  and  separate 
from  it  as  tbe  previous  trust-deed  had  been. 

There  is  another  codicil  in  May  1846,  in  which  Hiss  Analin 
meals  and  revokes  from  Lady  Sempill  a  house  in  Edinbiiigh, 
with  the  fatnitare,  bed  and  table  linen,  and  one-half  of  her 
silver  plate. 

VanouB  arguments  have  been  founded  upon  this  second 
codicil,  but  it  does  not  appear  to  me  to  throw  any  light  on  the 
original  bequest  and  tbe  hrHt  codicil.  If  anything,  it  tends  tu 
shew  tiiat  the  property,  so  recalled  and  made  over,  bad  been 
previously  left  to  Lady  Sempill  absolutuly. 

The  case  has  been  put— If  Mhe  Austin  hod  been  asked,  I>o 
jou  intend  tbat  Lady  Sempill  should  have  tbe  power  of 
posing  of  the  landed  properly  &c.  which  you  have  appointed 


Hiss  O'Beilly  to  sneeeed  to  r  It  appears  to  mc  that  tbe  Cusit 
is  neither  entitled  to  put  such  a  qnestien,  far  less  to  ooajccUi* 
what  would  be  tbe  answer  to  it. 

Tbe  persons  best  acquainted  with  Miss  Austin  mi^lit  bt 
mistaken  In  tbeir  oonjeetnres.  She  might  answer  the  qoa- 
tion  one  way  one  day,  and  diffisrentiy  another  day,  bnl  the 
Court  must  draw  their  inference  of  what  ber  Intention  «l^ 
from  the  words  she  has  used.  These  are,  tbat  die  appolDUvt 
Hiss  O'Reilly  tbe  socoessor  to  Lady  SempilL  She  m^ht  hue 
done  mure.  She  might  have  provided  that  Lady  Sempill  vn 
only  to  have  a  liferent,  or  that  the  landed  property,  pnte  awl 
rdmltnre,  was  to  be  held  by  the  trustees  dnrlng  the  whole  «f 
ber  life ;  but  she  did  not  do  so,  and  the  Court  u  not  cDtiUeil, 
from  mere  conjecture,  nnafded  by  any  dedantiou  or  lutnc- 
tions,  to  go  farther. 

It  being  thus  clear  that  Miss  Austin  has  used  nowordi fnn 
which  it  can  be  Inferred  that  site  witlied  to  secure  tbe  ■doc»' 
don  of  ber  niece  to  Lady  ISempill,  tliit  most  be  oooaideral  u 
evidence  that  she  either  never  thought  of  the  propria  fi  k- 
curing  that  succession,  or  of  limiting  the  bequests  iha  bad 
made  to  Lady  Sempill.  If  she  never  considered  the  mattw  ii 
all,  the  Court  surely  has  no  right  to  consider  it  for  het ;  or  if, 
having  consiaered  it,  she  did  not  wish  to  express  any  wisb  oo 
the  subject,  tbe  Court,  in  that  view,  are  still  leas  entitltd  w 
interfere. 

There  have  been  innumerable  provisions  of  snccesdom  vbicli 
were  as  littie  regarded  or  protected  as  tbid  provisloa  is  Us 
Austin's  settlement,  and  many  estates  have  deeceoded  to  pa- 
sons  in  virtae  of  such  provisions,  which  never  have  been  dk- 
turbed. 

Lord  Wood. — It  does  not  appear  to  me  tbat  the  particaki 
terms  of  the  trust-deed  1846,  In  the  direction  to  the  bnttn* 
with  regard  to  the  reridue  of  tiie  estate,  are  of  any  matedsl  in- 
portance  beyond  this,  tbat  tb<7  are  apt  and  ample  to  fsnSa 
upon  t  he  trustees  full  power,  whether  to  oonTey  and  nub  m, 
or  to  hold  the  residue  of  the  trust-estate,  as  may  be  nqosi* 
tocarryinto  effect  tbe  intentions  of  thettiatator,  ostheyaiib 
be  disclosed  in  tbe  deeds  or  writings  previously  made  aro^ 
cuted,  or  that  might  be  made  or  dceauted*  by  luff,  audali> 
are  r^erred  to  in  tbe  trust-deed. 

Assuming  tbe  codicil  or22d  July  1841  to  have  the  eftdh 
fevoor  of  the  defender.  Miss  O'Reilly,  for  whicb  she  oootnik 
a  question  may  arise,  whether,  looking  to  Its  term^  tsplka 
with  those  of  tbe  codicil  of  September  1840,  theformer^b 
to  anything  but  landed  property,  or,  at  the  most,  iteriuliii 

{iroperty,  with  the  exception  of  plate  and  fumitore,  and 
ike,  BO  that  all  the  rest  of  tbe  testator's  estate  was  left  vdAb 
tbe  dbposltion  of  the  codicil  of  September  lb40.  But  in 
event  whicb  has  happened,  of  the  testator  having  betc  vst- 
vlved  by  Lady  Sempill,  and  in  the  view  which — concnnio; 
with  the  Lord  Oidinaty— I  take  of  the  meaning  and  t&ct  d 
the  codicil  of  1849,  tbiu  is  a  point  not  necessary  u>  bededded. 

The  testator,  in  her  letter  of  September  1840,  whidi  M 
reference  to  ber  codicil  of  that  month,  statoa  hei  beh^  ^ 
her  wish  and  Intention,  as  expressed  in  thecodidliare'^nite 
plain  ;"  and  in  that  she  was  perfectly  Hfi^t,  fur  sbatbMe,iD 
words  free  from  all  amliigulty,  directs  ber  tnisteea  io  fjf^ 
make  over  tbe  whole  reeidue  of  her  estate  heritable  and  isoTe- 
able,  after  dtdnctien  of  debts,  l^acies,  Ac,  to  Lad^  Sm^  ^ 
heir$  and  Mntftiee*  ;  and  she  appoints  her  to  he  her  sole  na- 
duary  legatee.  There  can  be  no  dispute,  that  by  this  codicil  it 
was  thu  intention  of  the  testator  to  glT«^  and  that  she  diigi<<> 
to  Lady  Sempill,  an  absolute  fee  in  the  whole  trast.estslf 

Then,  tbat  by  tbe  codicil  of  1841,  (the  inductive  dsw  tS 
whicb  is,  tbdre  being  no  preset  of  Lady  Sempill  bavtog  • 
child),  the  teatator  intended  to  appoint,  and  did  ap|Mriat,Hii* 
0  Bvilly  as  Lady  8empill'ssucceSBor,is  equally  clear.  OaecoBi^ 
quence  might  have  been,  that  had  Lady  Sempill  jimfcisswiti" 
testator  without  leaving  issue,  Hiss  O'Uetlly  would  have  Imd 
entitled  to  the  estate  as  In  nwrn  aud  place  of  I^y  SeB#lt  ^ 
as  conditional  Institute.  But  I  think  tbe  testator  aboobde*'; 
contemplated  the  case  of  Lady  Sempill  Aenc|^  iwei'i>«"J 
intended  that  the  nomination  of  Miss  O'Beilly  as  sn^ff 
should  apply  to  that  cose,  in  which,  in  terras  of  tbeioi^'' 
she  df^ned  and  bequeathed,  as  Lady  SuinpUt'saooBesimdi^ 
O'Beilly  to  succeed  to  her  (Lady  Sempill)  In  «U  tbe 
landed  estate.  ^  ,      *,  •»  ■ 

it  was  not,  therefore,  a  oomioation  whicb  osmM*''^ 
Lady  Sempill'itsurvivance.  But  the  qiweUua  ^ -allrtilMI^ 
effe^  whether  In  Miss  U'Ueilly's  own  favou^cir«|H«#«^ 
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temt  of  Lady  86mp)ll,  u  origlDalljr  provided  by  the  codicil  of 
1840  r  Acoonltng  to  the  contention  of  the  defender,  lUeffect 
«u  to  redooe  Lady  SeTDpiU's  right  to  a  Illerent.  The  estRte 
b  to  rematQ  Tested  in  the  tnorteet  for  the  beoeflclaries ;  and  If 
n,  then  when  the  rights,  which  wonld  arise  under  the  trust  to 
tbose  for  whose  behoof  It  Is  to  be  kept  up,  are  examined,  they 
Rem  to  lae  truly  to  resolve  into  rights  of  liferent  for  Lady 
SempiU,  and  fee  for  Hiss  O'Beiliy.  It  was  said,  that  some 
higher  right  than  that  of  a  iif»rent«r  might  belong  to  Lady 
Sempill,  and  possibly  an  emerging  fee  ;  bnt  I  agree  with  the 
Lord  Ordinary  in  not  being  able  to  talte  such  a  complicated 
view  ofthe  settlement  as  Is  implied  In  this  argument ; — and 
vlth  r^rd  to  any  emerging  fee,  it  may  be  remarked,  that 
the  ponibllity  of  that  woald  not  touch  the  consequence  npon 
ihemaent  position  of  Lady  Sempill,  if  the  effect  contended  for 
by  Uie  defender  Is  attributed  to  the  codicil. 

Now  I  cannot,  after  a  carefVil  consideration  of  all  the  writ- 
iDgg  left  bv  the  testator,  bilng  myself  to  think  that  this  Is 
1  result  which,  by  the  codicil  of  1841,  was  intended  to  be 
pTodoced. 

Id  that  codicil  I  see  an  inteoUoiv  distinctly  disclosed,  that 
there  being  then  oo  prospect  of  Lady  Sempill  having  a  child, 
the  eitate  should  not  be  left  to  stand  without  any  farther  de- 
claration of  the  testator's  wishes  in  regard  to  the  saccesaion, 
tbsD  was  contained  in  the  codicil  of  1840.  By  It  Lady  Sem- 
pill's  hdrs  and  assignees  were  to  take  ;  by  the  later  codicil, 
kin  O'Keilly  is  to  take.  She  is  put  lo  the  place  previously 
occopied  by  the  hein  of  Lady  SempIlL  But  I  do  not  see  any- 
thing Id  the  terms  in  which  this  Is  done,  which  to  my  mind  Is 
toScieat  to  warrant  the  inference,  that  Lady  Sempill,  who 
wu  odKinally  the  party  most  highly  favoured  by  the  testator, 
«u  to  be  deprived  of  the  right  of  fee  absolutely  given  to  her 
hj  tbe  codldl  of  1840,  and  that  if  Uiss  O'BelUy  was  not 
pUeed  wholly  befbre  Lady  Sempill.  to  her  entire  exclusion,  by 
ixW  named  her  successor,  tbe  fee  was  to  be  held  for  her, 
and  that  thus,  If  not  flnt  In  time,  she  was  to  be  prior  and  pre- 
feraUiin  right. 

I  think  that,  according  to  the  sound  construction  of  the 
viitingsofthe  testator,  what  was  done — while  it  Included  a 
coadmonal  Institution  of  Miss  O'Beilly  if  Lady  Sempill  pre- 
deceased the  tet^tor — was  to  create  or  provide  a  substitution 
to  her  favour  if  I^y  Sempill  survived  tbe  testator,  that  Is, 
not  abR^ting  or  recalling  (and  confessedly  there  are  no  ex- 
pnm  words  to  that  effect)  tbe  direction  In  tho  codicil  of  1840, 
to  pty  and  make  over  tbe  estate  to  Lady  Sempill ;  but  requir- 
ing that  it  slmli  be  made  over  with  a  destlQatlon  or  substitution 
In  ftiTonr  of  Miss  O'Reilly,  as  the  party  successor  named  to 
RWceed  Lady  ttempill  therein. 

I  admit  that,  taking  this  to  he  the  result,  It  will  be  in  tbe 
power  of  Lady  Sempill  to  defeat  or  evacuate  (he  sobstltution 
or  right  of  Hiss  0*UeIlly,  either  oneronsty  oigratuitously ;  but, 
then,  what  I  dcriderate  Is,  any  ground  for  holding  that  the 
Domination  of  her  as  a  succewor  to  Lady  Sempill,  as  made,  was 
ioteuded  to  secure  the  succession  to  Utss  O'Uellly  beyond  the 
reach  of  disappointment.  Being  liable  to  be  deleated,  tho  bene- 
fit conferred  is  no  doubt  precarious,  hut  stUI,  according  to  tbe 
views  of  testatoTK,  that  is  courideied  a  not  unimportant  beaeUt, 
and  frequently  ^as  that  Issue  in  consequence  of  tbe  party  prevl- 
onslyfitvonred,  from  respect  to  the  declared  wishes  of  tbe  testa- 
tor, or  other  motives,  not  esenislng  the  power  purposely  left  to 
him.  Accordingly,  every  day's  experience  shews  that  this  Is 
the  whole  amount  of  right  which  a  testator,  by  such  a  disposal 
of  his  esute,  means  to  eelabHsh  ;  and,  in  my  opinion,  it  was 
thii  description  of  right,  and  no  higher,  that  the  testator  here 
intended  Hitf  O'Beilly  to  have,  in  virtue  of  the  eodldl  of  1841. 

This  would  be  quite  clear  had  the  testator  executed  a  deed 
in  favour  of  Lady  SumplU  and  tbe  heirs  of  her  body,  and  then 
calling  Miss  O'Beilly  in  terms  not  Importing  a  merecondi- 
tiatuS  institution,  but  by  words  of  proper  substitution. 

But  in  tbe  present  instance,  uo  doubt  there  is,  iu  the  Aral 
litace.  a  trust ;  and.  In  the  sectnid  place,  the  nomination  of  Itlse 
O'Brilly  ts  not  In  the  same  writing  which  contains  the  direc- 
tton  In  fiivoor  of  Lady  Sbmpill,  bat  in  another,  made  at  tbe 
Interval  of  a  year. 

Now,  when  the  manifestation  of  intention  Is  clear,  tbe  exls- 
tetKVof  a  tmst,  as  affording  machinery  for  Its  execution,  Is 
^steriiil.  fifiect  can  tlien  be  given  to  it,  and  ongbt  to  be  so. 
Henffbere  is,  in  the  first  instance,  an  absolute  estate  of  fee 
nMRMly  appointed  to  Lady  Sempill  by  the  codicil  of  1840; 
Tb«l,1ijfiie  oodidi  of  1841,  an  ulterior  interest  Is  givou  to 


Miss  O'Beilly— and  then  Is  a  trust.  But  although  tbe  trust 
Is  consistent  with  its  being  tbe  Intention  of  the  testator  that 
Miss  O'Bellty  shoald  positively  succeed  after  tbe  death  of  Lady 
Sempill,  and  will  supply  effective  force  to  Its  fulfilment  if  sucti 
was  the  purpose  of  the  testator,  it  is  in  noway  condnsive  of 
it ;  it  Is  also  consistent  with  a  quite  oppodte  Intention.  Ac- 
cordingly it  so  happens,  that  there  was  a  trust  when  tbe  testa- 
tor had  nothing  of  the  kind  in  contemplation — when,  on  the 
contrary,  her  intention  was  that  Lady  Sempill  should  take  an 
absolute  fee  without  a  successor  being  nominated  to  her  at  all, 
except  her  own  heirs.   The  trust  was  required  for  vsriou>t 

fiurpoees,  and  continued  to  be  required,  whether  tbe  testator's 
utention  remained  the  same,  or  was  altered.  Its  vxii^tencr, 
and  the  existence  of  its  machinery,  tberefare  cannot  deddv, 
nor  can  they  even  raise  a  presumption,  that  it  was  the  testa- 
tor's intention  to  do  more  than,  as  already  remarked.  Is  very 
frequently  done  by  testators  when  they  name  a  successor  to 
tbe  patty  flnt  called,  vis.  to  create  a  defeasible  substitution. 

Suppose  that  the  present  testator,  in  tbe  oodidl  of  1840,  uTter 
dlreo^ng  her  trustees  to  pay  and  make  over  her  estate,  hei  Itable 
and  moveable,  to  Lady  Sempill,  had  proceeded  to  set  forth,  in 
terms  of  tbe  codidl  of  1841,  that  If  Lady  Sempill  shoald  have 
no  children,  she  bequeathed  and  deponed  as  her  successor, 
Miss  O'Beilly  to  succeed  to  her  landed  property,  plate,  fnmi- 
ture,  &c.  Ciallectiog  the  testator's  Intention  from  Instructions 
so  given  to  her  trustees,  it  appears  to  me,  that  the  provision 
in  mvonr  of  Miss  O'Beilly  must  have  been  constmed  as  being 
alt<^ther  subordinate  to  the  primary  provision  in  ftivoor  <n 
Lady  Sempill,  made  In  the  dearest  and  most  unequivocal 
words,  and  that  it  would  lie  a  forced  and  unreasonable  oon- 
struction  to  hold,  that  by  the  merely  having  gone  on  to  name 
a  party  to  be  Lady  SemplU's  sticcessor,  it  was  the  testator's 
purpose  to  recal  the  primary,  unequivocal,  and  positive  In- 
struction, and  the  fee  thereby  given  to  Luly  Sempill,  and  to 
enjoin  the  trustees  to  continue  to  retain  the  estate  hi  their 
persons.  In  order  to  secure  It  for  the  eventoal  abscdnte  behoof 
of  Hiss  0'  Uellly,  tho  party  who  was  only  of  secondary  considv- 
ratlon  in  the  mind  of  the  testator.  I  think  that,  in  the  ngt- 
po8^  case,  the  sound  coustructioo  would  be  to  hold,  that  tbe 
Intention  was  not  to  touch  the  leading  direction,  but  only  to 
enjoin,  that,  in  executing  that  direction,  the  trustees  should 
make  over  tbe  estate,  or  at  least  the  heritable  portion  of  It, 
with  a  destination  In  favour  of  Miss  O'Beilly,  as  the  successor 
named  to  Lady  Sempill,  each  being  left  wiUi  the  legal  rights 
respectively  which  would  thereby  accrue  to  them  :~Aud  I 
am  opinion,  that  In  the  actual  case,  this  is  the  construction 
which  tbe  writings  left  by  the  testator  ought  to  receive. 

At  the  date  of  tbe  codicil  of  1840,  the  testator  expected  that 
Lady  Sempill  might  have  a  child.  When  she  executed  tbe 
codidl  of  1841  she  bad  given  up  all  hope  ot  It,  and  for  that 
reason— as  the  codidl  beani — she  named  Hiss  O'Beilly  as  suc- 
cessor to  Lady  Sempill,  If  not  in  the  trast-estate  generally,  at 
least  in  the  landed  or  herital)le,property ;  whereas,  by  the  prior 
codicil,  the  parties  to  succeed  Lady  Sempill  were  ber  own 
heirs.  Ho  doubt  the  nomination  of  Miss  O'Beilly  is  contained 
in  a  separate  writing.  But  in  the  qtiestloo  of  thetertator's 
meaning  and  Intention  in  making  tha  appdotment,  I  cannot 
perceive  how  that  fact  should  pirtthe  of  any  value,  or  how — 
unless  there  were  something  to  suggest  It,  either  in  the  reason 
assigned  for  the  appointment,  orin  the  words  employed— the 
testator  should  on  that  account  he  held  to  have  acted  with 
a  different  object  and  motive  from  that  wbich  would  have 
been  attributed  to  hei  If  the  appointment  had  been  made  in 
the  codidl  of  1840.  So  far,  bowem*,  as  I  can  see,  there  is  a 
total  absence  of  anything  Indicative  of  the  testator  having  in- 
tended to  confer  upon  Miss  O'Beilly  the  absolute  right  of  suc- 
cession for  which  she  contends.  All  I  can  gather  from  tha 
alteration  made  opon  her  settlement  in  1841  is,  that  sbo  did 
what,  if  the  drcumstances  had  been  the  same — if  there  bad 
then  been  the  same  inductive  cause — she  would  have  done  by 
the  codicil  of  1840. 

Beading  the  writings  as  they  stand,  I  am  of  opinion,  that 
the  direction  to  make  over  the  estate,  heritable  and  muveablf, 
to  Lady  Sempill,  continued  to  be  the  ruling  and  regulating 
one.  It  Is  Indisputably  so  according  to  the  codicil  of  1840, 
by  which  Lady  Sempill  was  to  take  the  fee.  Of  any  change 
in  her  Intentions  in  that  respect.  I  can  find  no  trace.  1  do 
not  think  it  is  dlacloae<l  by  the  npm^Batii]%  infl^CNPI^ 
be  the  suecesBor  of  Lady  Sem|»U.  Althoaghtt  u  m^  in  a 
separate  writing,  It  appears  to  me  that  there  la  nothing  in  that 
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drcnmiUiioe,  or  In  the  declared  indoctire  motive,  or  in  the 
terrni  of  the  codicil,  to  indicate,  that  to  tlw  e&ct  of  the  «iUte 
being  to  be  made  over  to  Lady  Sempill,  if  the  wu  the  eor- 

TlTor,  and  the  fee  Tented  in  her,  the  tesUtoi's  ptedilection  for 
Lad>  Sempill  had  undergone  any  alteration.  With  the  con- 
tinned  existence  of  that  preference,  declared  in  the  meet  ex- 
press words,  the  appotntment  of  Uiee  O'Keilly  to  be  her  sue- 
ceeaor,  in  the  terms  in  wliich  it  is  conceived,  is  In  noway  in- 
conrietent.  On  the  contrary,  it  is  perfectly  consistent  with  it, 
and  therefore  the  appointment  cannot,  in  sound  ooostmction, 
be  drawn  by  implication  into  a  recal  of  the  primary  direction, 
but  ought  only  to  receive  the  effect  which  can  be  gireu  it, 
upon  the  footing  of  that  direction  remaining  in  force,  and  of 
the  onlg  ckange  in  the  testator's  mind  having  been,  (and  it  is 
the  only  one  of  which  I  can  discover  any  evidence),  tliat  in- 
stead <rf  the  estate  beii^  to  be  made  over  to  Lady  Sempill,  her 
helm  and  asrisnees,  it  waa  to  be  made  over  to  het,  and  after 
her,  to  Miss  O'Keilly'.  I  tblnlt  that  to  put  an  opposite  con- 
struction on  the  codicil  of  1841,  would  not  he  to  follow  out, 
but  to  go  against,  the  inteution  of  the  testator,  as  it  is  to  be 
collectwl  from  the  whole  of  the  settlements  taken  together, 
and  this  whether  it  shall  be  held  that  the  codicil  of  1841  ap- 
plies to  the  entiie  trust-estate,  heritable  and  moveable,  or 
only  to  the  former. 

I  am  therefore  of  opinion,  tb»t  the  interlocutor  of  the  Lord 
Ordinary  ought  to  be  adhered  to. 

The  Coiwt  being  equally  divided,  appointed  the  case 
to  be  argued  be&we  tlniii  and  three  Jw!^  of  the  Firrt 
Drrinon,  in  terms  of  the  Court  of  ireanon  Act  of  18C0. 

At  advising  this  day, — 

Lord  FulUrton. — Were  it  not  for  the  diffidence  necestarity 
created  by  the  equally  balanced  opinion  of  your  Lord8hi[w  of 
the  Second  Division,  I  confess  I  should  have  felt  no  difficulty 
in  at  once  adhering  to  the  interlocutor  of  the  Lord  Ordinary. 

In  this,  as  in  every  case  of  the  liind,  we  are  referred  to  th» 
inttntim  of  the  tettator.  But  here,  as  everywhere  else,  these 
words  do  not  forwu^  much  the  logical  advance  of  the  argu- 
ment. Foralthongb  we  are  to  be  guided  by  the  intention  of 
tlw  testator,  it  must  be  by  tliat  intention  as  intelligibly  and 
nnambiguiiusly  expressed.  Now  here  the  testatrix,  like  many 
other  old  ladies  and  gentlemen  who  indulge  in  (he  manufacture 
of  wills,  purely  of  tMr  own  handiwork,  seems  to  have  been 
unite  satisfied  *  ith  her's. 

In  her  letter  of  September  1840,  she  protesU  sgaiaat  all  ca- 
villing and  disputing  about  her  settlement,  which  she  holds  to 
be  quite  clear.  It  is  ratlwr  inauspidons  for  this  request,  that 
in  practice  it  it  uniformly  found  to  he  unsuccessful. 

Many  cases  have  fallen  under  my  notice,  and  I  daresay  under 
that  of  your  Lordships,  in  which  tlte  Court  has  been  called  upon 
to  construe  a  testamentary  deed,  which,  like  this,  the  maker 
held  to  be  free  from  all  mk  but  that  of  uoreasfHialje  tav^  and 
qial>bU$,  and  I  do  not  remember  one  in  which  itwas  not  found  tliat 
the  maker  of  the  deed  had  blundered  it,  and  actually  fnutrated 
an  intention  which,  from  other  considerations  extraneous  to  the 
writing,  it  wss  highly  probable  he  or  she  entertained.  And 
this  is  easily  enough  explained.  Because,  when  a  party  chooses 
to  write  his  or  her  own  settlement,  there  Is  a  great  likeUhood 
not  merely  of  possible  blunders  in  technical  expression,  but  in 
those  of  ordinary  laogoage.  For  either  the  party  may  have 
no  very  definite  notion  of  what  be  does  mean — a  case  not  very 
unusual — or  he  may  have  so  firm  a  conviction  of  his  meaniog, 
tliHt  he  is  not  veiy  carious  as  to  tlie  way  in  wbioh  it  is  ex- 
pressed. 

But  reslly  I  do  not  see  here  any  necessity  for  going  into  the 
principles  uu  which  questions  of  doubtful  construction  are  to 
be  decided.  I  think  there  Is  no  room  fbr  oonstraotlon,  for  I  see 
no  ambiguity  in  the  terms  ofthese  settlements.  It  is  true  we 
have  here  a  double  set  of  deeds — trust-deeds  of  conveyance,  and 
letters  of  instruction — which  last  certainly  admit  of  an  easier 
and  less  technical  interpretation  than  the  proper  deeds  of  con- 
veyance. But  still  the  deeds  of  instruction  require  to  be  clearly 
expressive  of  the  intention  of  the  testatrix.  And  I  think  they 
are  so ;  while,  if  she  was  under  any  erroneous  impreaslcm,  it  wss 
not  as  to  the  meaning  of  the  words  employed,  but  as  to  the  legal 
position  in  which  those  expressions  placed  the  parties,—*  mat- 
ter in  which  I  hold  it  to  be  clear  that  a  court  of  law  can  grant  no 
relief.  Indeed,  the  circumstances  of  this  very  case  afford  a  very 
apt  illustration  of  the  distinction  to  which  I  have  just  alluded. 

By  the  original  trust-deed,  explained  as  it  was  by  the  letter 


of  September  IM<^  there  eootd  bo  no  doabt  as  to  the  righUtf 
Lady  SempiU.  She  wu  absolute  flar,  wHh  no  other  liMtrtna 
than  a  mere  destination  to  ber  heirs  and  ■ssignee*.  Sbe«si 
then  to  be  absdute  mistress  of  the  whole  residnsry  Amdt,  sod 
the  trustees  were  bound,  on  the  death  of  the  truitvr,  to  oitmj 
the  wiiule  of  the  subjects  composing  the  redduary  tundi,  to  iMj 
Sempill,  and  ber  heirs  and  assignees. 

Then  came  the  letter  of  tlie  SSd  July  1641.  By  it  UiH 
Austin  "  depones  and  bequeaths"  to  the  defender  Miss  Oltdilji 
but  what? — the  succession,  not  to  tlie  tesutrix,  but  t»  ltd; 
Sempill,  and  that  on  the  narrative  that  she  itas  little  ezpeets- 
tion  of  ber  Lsdysliip  having  children. 

Now,  is  tliere  here  any  ambiguity  ?  I  think  not  For  tht 
former  letters  of  instruction  bad  called  to  thu  aucoesfeioa  of  ilw 
residue,  Lady  Sempill  and  her  heirs  and  assignees;  sod  bo*, 
on  the  icdtu  of  the  small  probability  ut  her  Ladyship  hsraf 
bdrs  of  her  body— most  prubsbly  oufy  the  heirs  of  Lady  Sea- 
pill,  whom  the  testatrix  favoured — she  calls,  not  to  the  •mxh- 
Sinn  of  herself,  but  to  the  suooasdoii  of  Lady  Sanptll,  bet  ovs 
grand-uiece  Uiss  O'Ueilly.  Is  not  thii>,  on  the  cleareH  pris- 
oiples  of  construction,  juat  Uie  substitutiou  of  Hies  Ol£nll.T 
fur  the  Ann  and  assiffneis  ol  Lady  Sempill  called  by  tiie  lemtr 
letter  f  fiat  still,  is  it  net  equally  dear  that  both  the  tne  ud 
tbe  other  are  called  as  mere  substitutes  t  In  terms  of  the  he 
letter,  the  trustees  are  called  on  to  convey  the  cesidur,  not  (» 
I.ady  Sempill,  her  heirs  and  assignees,  but  to  Lady  Stnipll, 
whom  failing,  Uiss  O'Keilly — a  cuoveyaooe  which  still  leaiti 
Lady  Sempill  the  Sar,  and  the  unlimited  fiar.  In  the  propm;. 
No  doubt  it  is  asked,  with  some  confidence,  whether  it  en  be 
supposed  probable  tint  the  testatrix,  wishiug  Uiss  OBdUy  in 
succeed,  left  that  succes^n  at  tbe  mercy  ol  the  will  irf  Ulf 
^Sempill. 

Now,  that  jost  affords  an  instance  of  tbe  other  kind  of  mt 
to  wliiuti  1  hure  alluded.  It  is  possible  tliat  the  tesuttixiai- 
gined  ihot  she  had  secured  tbe  sutxession  to  Miss  OBsUj, 
though  on  that  we  have  no  positive  assurauce.  But  if  shcba 
that  belief,  upon  what  did  tliat  erroneous  belief  rest  ?  N«« 
lier  attacliing  to  tiie  words  she  bad  used,  a  meaning  diite 
from  that  which  they  invariably  bure,.but  ud  •  gtmud  ai^ 
diffierent— viz.  that  the  appointment  ot  a  suotxnnr  «  sablia 
to  Lady  Sempill,  legally  prevented  her  Ladyship  from  difiMI 
that  right  ot  sucuessiun.  Mow,  that  was  au  error  in  lav,  vU 
we  cannot  remedy.  It  is  just  that  which  is  committed  mj 
d»j  by  testators  and  framers  of  entails,  and  every  speeiei  i 
couveyances,  who  blunder  their  own  deeds,  not  by  the  sab- 
gnity  of  tbe  words  which  timr  emploj,  bnt  1^  their  igoonsti 
of  the  true  legal  position  in  which  tbe  wm^  acouxding  tsUtf 
obvious  and  unambiguous  meaning,  |daoe  the  partieaesUed  ts 
the  succession.  Now,  as  I  said  before,  this  la  a  kind  of  tmt 
which  nu  court  of  justice  cau  rectify.  If  the  terms  naplojtd 
have  a  clear  and  definite  meaning,  we  must  g^ve  eSect  to  ilM 
meaning,  whatever  reason  there  may  be  toe  suspecliog  that  tis 
granter  uf  ilie  deed  was  not  quite  aware  uf  (be  sbastioB  is 
which  it  left  tbe  parties  called  to  the  lucoeanim. 

Now,  that  is  the  case  here.  Lady  SempiU  is  cleariy  ciUcd 
to  the  succession  as  unlimited  flar ;  and  though  there  is  a  nb- 
stitutiou  of  Uiss  O'Beilly,  that  leaves  tberighuof  bcrLsdjibip 
in  full  force.  To  thai  right,  then,  I  think  we  must  gin  U 
efi^t,  however  the  rights  uf  Iter  sucosssor  mity  have  been  sue 
understood,  and  perh^  overrated,  bj  tbe  tcalatrix— flf  wbiri^ 
however,  we  have  no  evidence 

On  these  grounds,  I  concur  In  the  opinion  of  Lads  Hnmy 
and  Wood,  adlieriiig  to  tbe  interlocutor  of  the  Lqrd  Ordiaaiy. 

Lord  Ivory. — I  am  also,  with  deference,  of  opinion,  that  Us 
interlooutor  of  the  Lord  Ordinary  should  be  adhered  ta 

There  is,  and  can  be,  nu  dispute  as  to  tbe  abstract  priai:#* 
of  oonstraotlon  to  be  applied  to  tbe  case.  The  qimtioaiscit 
purely  of  fnlm^ieii.  The  writings  are  sacht  that  this  ioMbs 
is  to  be  sought  (but  always  on  a  reading  ot  ttie  writings  tben- 
selves,  to  the  exdo^on  «  mere  extreiieoos  owiaideraaess)  *• 
cording  to  the  plain,  popular,  and  natural  sense  of  tbelasgisp* 
nsed  by  tbe  tesutrix.  And  fluaily,  whatever  tbe  IntentiBatM 
discovered  may  be,  there  can  be  no  difficulty  as  to  csnybiC  * 
into  ezeiwtion,  ioasmoch  as  the  poNcrs  oonfiuiod  Wfrn  ik( 
tmsteee  are  aulBdentiy  ample  to  eotitie  and  to  cuaMi  lb—  * 
inven  it  with  all  the  technical  forma  necessary  for  gM>f*  ' 
the  most  complete  legal  eflbet.  . 

What,  then,  wiUi  refiireoce  to  iB^pUiti,  J"**'*''* 
principles,  is  the  true  te«din|cUa)l  VamM3A^ii»*  ^ 
writings  in  question  ?  ^ 
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1.  Bf  the  ^tt,  which  bean  date  September  1840,  the  de< 
GMied  diraeta  her  tnatoei  "  to  pay  and  make  orer  the  wliole 
midne  of  IQ7  eatate  and  efltela,  beriuMe  and  moreable,  after 
dtdaoUon"  of  debta,  legacies,  A&,  "  to  107  dear  couain,  the 
Bifrtit  Honourable  Ladj  Sempill,  sod  her  heirs  and  aBsignees, 
«bo  I  bereb^  appoint  to  be  my  sole  realdu<iry  legatee." 

Had  this  been  all,  no  difflcnlty  oould  liave  been  raited. 
Tbe  /«<,  absolnte  and  unHmited,  of  the  residue,  Is  given  to  her 
Ladyship.  She  la  to  be  "  sole  residuary  legatee,"  with  nnre- 
iirlcted  powers  of  disposal.  Tlie  right  is  giren  to  her  "  and 
her  atmffiteta  ;"  and  aliould  she  not  exercise  this  right,  or  should 
■he  fiul,  by  i»edeceaae  of  the  tesutrU,  ao  as  never  to  become 
Tested  in  it, "  her  heirt"  are  to  come  in  her  place,  taking,  io  the 
fint  case,  in  their  own  right  as  conditional  nutt'tuleK ;  and,  in  the 
mend,  as  mectediHg  Co  her  in  the  capnoity  of  tfAttitutta. 

Now  it  is  of  importanoe  to  notk::e,  firom  this  mention  of  "  hef 
bnrs,"  that  tbe  Idea  of  a  party  who  ahonlil  take  aa  Lady  Sem- 
piU't "  SHMttor" — "  to  meeted  the  said  Lady  SempfU  in  all  my 
laded  property,"  Ac— waa  a  matter  not  beyond,  bat  qoUe 
vitbin,  tbe  scope  of  tbe  deoeated*!  tnfmlion.  *  And  tboagb  the 
inewHor  thus  pc^oted  at  Is,  aa  it  happened,  OMde  coinvidont 
viUi  tbe  party  who  woo  Id  otherwise  ata>  have  been  anccessor 
pnritiKu  kju,  it  was  atlll  by  force  of  the  instrument,  and  pro- 
tnioM  Aomau,  tluu  tbe  destination  was  so  Oxed.  The  testatrix, 
tberefcre,  did  apprant  a  naetMicr  to  Lady  tSeiDpill.  even  in  this 
fint  writing ;  and  ahe  trieeted  fat  this  ancoeaaor,  her  Ladyahip'i 
"hein,"— not,  observe,  her  own  children  nierdy,  or  "  hdrs  of 
her  body,"  but  "  her  heirs*  ^mally— that  Is,  her  bdra  whom- 
MKver,  whether  her  own  children,  or  others. 

Aootber  obaervatton  occurs — that,  wblle  the  testatrix  in 
tliii  way  had  it  completely  within  view  to  deal  with  the  qoes- 
lion,  who  aboDld  $utxttd  to  I/ady  Sempill,  she  gave  no  direc- 
tum irtntever  for  aaeurM^  Uie  line  of  soccesaioa  tbua  chosen, 
■piact  tbe  haiard  of  mgdeaatkn  from  the  act  of  Lady  Sempill, 
■ftettbefee  had  once  come  to  vest  in  her  Ladyship  herself. 
On  tbe  contrary,  the  snbstitntion  was  at  best  bat  a  ntnpU 
Mufioa — operative  no  donbt  by  its  own  strength,  so  long  as 
the  iNlameatary  disposttloos  are  not  interfered  with — but  sub- 
A'ct  to  defeasance  wbenever  Lady  Sempill  ^ould  be  disposed 
to  tnstam  ber  legal  powers.  The  teatatrix.  Indeed,  did  not 
Ittvs  tMs  nutter  apon  mare  implication.  For,  as  baa  already 
benj  noiiced,  slie  conferred  opon  Lady  Sempill,  per  cqmsuuii, 
tbe  light  to  **  aeaign,"  when  she  framed  the  bequest  la  favoor 
of  ber  Ladyship,  "  her  heirs  and  amgnea," 

3.  Tbh  brlnga  tne  to  the  ucond  writing,  bearing  date  92d 
Jaly  1841.  And  here  the  testatrix  says — **  As  there  is  no 
pnapeet  now  of  my  dear  ooasin,  the  Right  Hon.  Lady  Sem- 
pill, baring  a  cAUd,  1  depone  and  bequeath  a*  her  twxator, 
mv  (tnind-nieoe  Collina  S.  O'BelUy,  to  neued  the  $aid  Right 
Hon.  Lady  Smpill  in  all  my  landed  property,"  &c. 

}fa*,  with  aU  deference,  I  can  discover  nothing  in  these 
vwds  whidi  pants,  either  directly  or  indirectly,  by  expreai 
vonls,  or  by  implicaUoo,  at  tiie  r*voealio»  of  any  right  or  in- 
tcKstwhieh  had  previonaly  been  conferred  apOQ  Lady  Sempill. 
If  it  was  a  fie,  thm  is  no  dirMtloa  that  it  be  leeb-ioted  to  a 
Hftrtta.  If  it  rested  on  a  wiipb  AatiMolion,  titere  is  ao  insiruc- 
tt<»  Uist  this  f bould  be  changed  Into  a  strictly-  fettered  entail. 
If  the  estate  given  was  one  of  imgiulifad  propertyi  there  is 
nothing  to  engraft  upon  it,  in  Lady  liempura  pnaon,  any  Uml- 
ttttioR  or  qualiAcation  whatever. 

Alt  this  It  waa  no  donbt  perfeotly  widiln  the  deceased's 
power  to  have  done.  And  had  she.  la  whatever  terms,  expreis- 
«l  her  pnrpcae  that  it  should  he  done,  it  waa  quite  within  the 
maeltinrry  and  reach  of  the  trust,  that  the'  trustees,  as  then 
dincied,  should  have  carried  sut-h  purpose  into  effect.  But  I 
un  read  nothing  of  tbe  kind  within  the  four  comen  of  this 
codital.  On  the  contTHiy,  it  humbly  appears  to  me,  that  the 
only  matter  moving  the  teautriz  to  make  a  change  at  all, 
*u  not  anything  connected  with  tbe  measure  and  extent  ot 
Lady  Sempill's  right  while  she  lived,  but  solely  and  exclusively 
Dieqnestiw),  who  shouM  be  her  meeutor  opon  her  death,  ^ie 
thot^t  tliat  Lady  Sempill  was  now  to  die  ehildleu.  She  knew 
thst  she  had  before  aettltd  tlie  auccesMon,  so  far  as  she  meant 
to  settle  it,  on  her  Ladyship's  Aetrs.  Slie  do  longer  wished 
to  laara  this  as  thedeetioaUun  of  her  deed,  but  waa  deiiraiii  to 
wfastitMe  ia  the  place  of  Lady  Sempill's  heini,  a  nNcaisar  of 
herown  appointment.  And  so,  accordingly,  she  nominataa  Misa 
O'Beilly  aa  I<ady  Sempill's  **  suucessor,"  and  "  to  ttuoMd  Lady 
iSeRg^"  But,  that  done,  all  else  raoains  aa  before. 
Thii  iMerpmatUm  Mtlsflee  and  ejifaaaata  tbe  words  of  the 


writing.  Beyond,  aa  It  Menu  to  me,  all  ia  notiitng  but  conji  C' 
ture  and  guess. 

The  very  Idea  uf  a  sueesf  w,  necessarily  implies  that  tbere  has 
been  a  party  antteeidtnilg  in  the  aame  right;  and  »hvreve# 
one  li  to  take  jure  tmeeuMimu- — whether  ex  prooitione  Aonttnti^, 
or  ex  pronnone  legit — the  measure  of  right  thus  succeedtNl  tu, 
is  and  muRt  he  the  measure  of  right  that  was  in  the  predeceS' 
eor.  Beside*,  it  is  very  plain,  that,  in  the  mind  of  the  tes- 
tatrix, La<l7  Sempill,  nut  Miss  O'Keilly,  bore  the  place  of  per- 
9ona  prtdilecta.  Slie  it  was  that  was  to  take  first  and  prima- 
rily. The  latter  was  only  to  tuceeed,  or,  in  other  words,  tt> 
take  in  the  second  place,  after  she  was  gone.  Is  It  reason- 
able to  suppose  that  the  deceased,  in  such  circumstances,  in- 
tended to  confer  the  larger  henetlc  upon  the  postponed  Miss 
O'Reilly,  and  the  smaller  upon  the  preferred  Lady  Sempill — to 
give  the  former  an  nnlimited  estate  of  fiee,  and  to  restrict  the 
latter  to  a  bare  Hfirma,  or  to  a  fee  ao  fMtered,  aa  in  substance 
to  be  equivalent? 

But  forther,  the  j&st  writing  directs  the  tiusteen  "  tooay  and 
make  optr"  the  estate,  heritnble  and  moveable,  to  Lady  Sempill. 
The  teetmd  appoints  Miss  O'Reilly  "to  succeed"  to  her  Lady- 
ship. Are  the  trustees,  then,  not  to  pay  and  make  over  to  her 
Ladyship,  but  to  hold  on,  in  face  of  this  positive  direction  of 
the  testatrix,  until  they  can  pay  and  make  over  to  Miss 
O'Reilly  ?  It  is  said  they  are  in  the  meantime  to  pay  to  Lady 
Sempill  tbe  infemt  and  aanuat  proctedt  of  the  tmst-estate  thus 
retained  in  Uielr  hands.  But  where  Is  tliere  any  warmnt  for 
their  restricting  Lady  Sempill  to  the  receipt  of  a  mere  annual 
pagment  f  The  deed  directs  payment,  once  lur  all,  of  "  the  wh-.U 
rtiddue  of  my  estate  and  effecta,  heritable  and  moveable."  The 
codicil  does  not  revoke  this,  nor  contain  a  w<  rd  to  countenance 
tbe  notion.  A  right  to  tuceeed  does  not  infer  revocation  from 
tbe  parQr,  of  the  estate,  to  be  succeeded  ta  But  it  u  com- 
petible,  and  indeed  only  to  be  recondled,  with  the  respective 
and  Buccesatre  rights  of  two  parties,  who  are  to  take,  the  one 
after  the  other,  the  same  estate. 

Nor  is  there,  wltli  submission,  any  substance  in  the  argu- 
ment, that  this  would  leave  Miss  O'Reilly  amere  nominal  lotc-- 
rest  in  the  succession,  without  either  substance  or  reality.  So 
Cur  u  tbe  diserf  ^  the  tatoMx  goes— end  that  Is  what  we  bare 
alone  to  do  with  here— U  is  not  so.  She  gets,  under  that  deetl, 
all  that  any  substitute  heir  can  ever  get,  ai  a  mere  successor  to 
the  institute,  under  a  simple  destination.  No  doubt  this  right 
may  be  evacuated  by  the  separate  deed  of  Lady  Sempill.  But 
BO  would  the  right  of  any  other  subsUtute  in  the  case  supposed. 
It  is  not  on  this  single  account  therefore  to  be  assumed,  that 
the  testatrix  amid  not  or  diftf  not  mean  to  leave  Miss  O'Reilly's 
Interest  to  be  thus  defeasible.  Otherwise,  every  simple  desti- 
nation would  be  equally  open  to  the  conulusion,  and  su  be 
placed  lieyond  the  scope  of  the  maker's  intentioi).  In  dubto,  an 
intention  to  fetter  ia  never  to  be  presumed.  Much  lesB  is  it  to 
be  so  in  a  cose  like  the  present,  where  the  effect  would  be  to 
sacrifice  the  interests  of  the  pertona  predilecia  to  those  of  a 
postponed  and  merely  secondary  party. 

8.  It  is  perhaps  unnecessary  to  pass  on  to  the  codldl  of  Kay 
1846.  Tet,  po  far  as,  in  the  aUKQce  of  express  words,  intention 
not  to  revoke  is  to  be  inferred  from  a  writing  In  which  the 
party  shews  a  knowledge  how  to  execute  such  a  rvTocation, 
when  such  la  truly  bis  purpose,  this  codicil  is  not  without 
imporlBUce.  Tbe  primary  writing,  as bas  been  seen,  conferrt'd 
the  entire  residtiaiy  estate,  heritable  and  moveable,  upon  Lady 
Sempill.  The  present  oodlcll  deals  with  a  portion  of  that 
residuary  estate  as  follows : — "  In  virtue  of  the  foresuld  re- 
served powers  in  my  trust-deed,  1  do  hereby  recall  or  revoke 
from  the  Bight  Hon.  Baroness  Sempill  that  part  of  my  landed 
properlv,  my  house  lu  Edinburgh,  with  all  the  fnrnitnre,  &c., 
and  I  do  hereby  bequeath  the  same  property  to  my  grand- 
niece,  CcAUns  8.  O'Beilly."  Does  It  not  at  once  occur  to  ask- 
Why,  if  the  deceased  Intended  to  revoke  Uie  right  <HlginalIy 
conferred  upon  Lady  Sempill  to  all  the  rest  of  the  tveeatiou, 
except  as  regards  the  mere  limited  estate  of  liferent,  she  did 
not,  in  equally  plain  terms  as  are  here  directed  to  the  case 
of  a  mere  portion  of  that  residne,  anooonce  her  purpose  so  to 
do  f  Or  again — as  eaumeni/to  tmiut  est  txeiumo  alteritu—' 
does  It  not  ftdknr,  fkom  this  express  bnt  partial  revocation, 
which  Isllmlted  merely  to  tbe  bonae  and  fbmitnre,  Ao.  In  Uaoor 
Place,  that  there  was  no  intent  or  purpose  to  revoke  ^oeif 
ti&r.7  t  And  finally,  if  It  really  were  tbe  case  that  the  second 
oodioil  had  already  revoked,  quoad  Lady  8emi|jll,*her/iiriBt44l> 
estate  of  fse  In  the  resldoary  esti(iiiO^iei«t0yHa«^^ 
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mbwoniaiit  and  rarthrr  rerocfttioD  not  to  ba  ooBfloed  to  lAdjr 
EhmpUl's  nx«T9  Kfinid  of  the  boose  and  ftirnftare,  if  that  were 
ioilaed  all  that  hsr  interest  now  amounted  to,  as  regarded 
either  that  or  the  rest  of  the  ertate  ? 

Thora  are  other  groaods  of  argument  into  which  I  do  not 
RO,  but  which  bare  been  fully  diacorised  in  the  opinions  of  the 
Lord  Ordinal/,  and  those  Judges  who  concur  with  him. 
All  tend  to  the  lamet  remilt,  and  confirm  and  support  the  con- 
clusion at  which  I  hare  arrived.  On  the  whole  matter,  I  am 
humbly  of  opinion,  that  so  far  as  Lady  SempUl  is  oonoerned, 
no  inttirest  originally  conferred  upon  her  was  reroked  or  taken 
away  by  the  codicil  of  1841 — and  that  all  that  that  codicil 
operated  in  favour  of  Uiss  O'Bellly,  was  to  alter  the  previous 
destination  in  favour  of  Lady  SempiU's  "  heirs,"  and,  in  their 
stead,  to  Dominate  Uiss  O'Eteilly  as  her  Ladyship's  «aire»ior, 
snbetantially  Uke  them,  Id  tha  coaracter,  and  with  no  stronger 
ri^ht  tliaa  that  of  an  ordinary  sabsUtute  under  a  simple  de< 
stination.  * 

Lord  Roltertton. — concur  with  Lordti  Murray  and  Wood, 
and  the  Judges  who  have  now  spoken,  in  thinking  the  inter- 
locutor of  the  Lord  Ordinary  should  be  adhered  ta  The 
question  must  be  decided  on  what  is  considered  the  sound 
legal  coDstfuctloD  of  the  Instruments  executed  by  Was  Austin, 
and  forming  her  settlement.  Beyond  these  the  Court  is  not 
entitled  to  go,  or  to  supply,  by  conjecture  or  infereucr,  what 
might  have  possibly  been  Intended,  but  which  is  not  ex- 
prcsstid.  The  trust-deed  is  a  formal  instrument  validly  con- 
veying the  estate  of  the  deceased  to  her  trustees,  subject  to 
such  direcUons  as  she  Diight  leave.  The  means  of  carrying 
her  will  into  effect  are  thereby  complete,  and  the  only  ques- 
tion i<*,  what  was  the  purpose  she  expressed  as  to  the  desuna* 
tion  of  the  residue  of  her  estate*. 

Thin  depends  on  the  two  writings,  the  one  dated  Septem- 
bur  1840,  and  the  other  22d  July  1841.  As  to  the  former, 
there  Is,  and  can  be,  no  dispute.  The  trustees  were  directed 
to  pay  and  make  over  the  residue  of  the  estate  to  Lady 
Sempilt,  her  heirs  and  aasigoiiee,  her  Ladyship  being  expressly 
appointed,  as  the  writing  bears, "  sole  renduar}/  legatee."  This, 
l>eyond  all  doubt,  was  the  constitution  of  an  absolute  fee.  It 
cttnteni  plated  nothing  farther  than  Lady  Sempill  having  the 
whole  residue  paid  and  made  over  to  her.  There  were  sev^ 
tal  legacies  left,  and  among  others,  one  of  £3000  to  Uiss 
O'Beilly;  but  it  is  conceded,  that  had  nothing  more  been 
done  by  Miks  Austin,  the  residue  was  as  absolutely  Lady 
SeinpiU's,  as  any  of  the  legacies  vested  in  surviving  legateeK. 

The  testatrix  ro^erred  power  to  alter  or  revoke.  The 
writing  of  22d  July  1841  contnini)  no  express  words  of  revoca- 
tion or  alteration,  nor  of  any  limitation  of  the  alMolute  right 
of  foe  In  Lady  Sempill  to  one  ol  liferent,  or  any  other  kind. 
It  merely  "depones  and  bequeaths,"  as  her  successor,  Miss 
0*Bi.'ilIy  "  to  succeed  Lady  Sempill  in  all  my  landed  property 
platf ,  furniture,  &c. "  Now,  dotte  this  take  away  anything 
from  Lndy  Sempill  f  Does  it  declare  her  right  limited  to  a 
liferent  r  Does  it  place  Uiss  0'R<;illy  In  any  way  before  her 
Ladyship  f  On  the  contrary,  Miss  O'Reilly  is  to  her  Lady- 
ship's snccessor— "  to  succeed"  her.  Must  not  that  mean, 
after  Lady  SempUl's  full  and  absolute  right,  not  now  in  auy 
way  restricted  or  limited,  has  been  enjoyed  by  ber  as  still 
continuing  the  periona  ^eediUeta,  MIhs  O'Reilly  Is  to  be  *vh- 
tlituled  after  Lady  Sempill,  or  conditionally  iiutituted,  should 
Lady  Sempill  predecease  her  f  Rut  Iiady  Sempill's  rights  re- 
main untouched.  There  is  nothing  done  as  against  these 
rights  by  the  words  used  ;  and  from  what  source  is  more  to 
be  i  mplied,  or  the  intention  ,to  do  more  to  be  gathered  t  The 
nomination  to  succeed  plainly  mag  mean  to  succeed  failing 
Lady  Sempill,  and  In  the  event  of  the  residue  not  being  paid 
over  or  disposed  of  by  her  Ladyship.  But  if  there  be  nothing 
more  said,  in  what  way  can  the  standing  destination  be  held 
as  revoked  or  altered  f 

The  words  "  depone  and  bequeath"  are  used  ;  but  however 
inappropriate  or  inaccurate  these  expressions  may  be,  they 
cannot  extend  the  meaning  of  the  thing  actually  done.  They 
cannot  enlarge  the  gift.  They  oaonot  eany  the  matter  be* 
yond  the  nomination  of  Miss  CBeilly  as  the  successor  of  Lady 
Sempill — "  to  succeed"  her.  Nor  does  the  inductive  cause  of 
the  nomination  make  any  difference  on  the  result  It  is,  that 
there  is  "  no  prospect  now  of  my  dear  coubId  "  having  a  child. 
Did  this  Infer,  that  by  the  nomination  of  a  successor,  the  said 
dear  cousin  was  to  have  her  rights  limited,  or  that  Miss 
O'Reilly  was  to  be  In  a  better  ritnation  than  any  child  who 


might  hare  been  bom,  and  who  had  no  right  wlnkn 
UmiUiur  the  absolute  fan  In  the  mother  f 

Finally,  I  Uiink  additional  strength  is  given  to  these  Tim  1} 
the  writing  of  May  1846.  In  this,  Id,  the  direct  words,  "rmb 
and  recal  from  Lady  Sempill  the  grant  of  the  hoosem 
burgh,"  Ac,,  with  the  furniture,  are  used,  while  tiierasieDDwk 
expressions  in  the  previous  writing;  and,  2^,  ths  jnfarji 
that  boose  is  bequeathed  to  Miss  0'BeiUjdincUy,siidiKit  a 
saccesBOT  to  Lady  Sempill.  If  all  tiie  landed  ptopert;  U 
already  vested  in  Miss  O'Reilly  by  the  writing  of  IHL 
this  was  a  very  singular  mode  of  oonveying  a  part  of  it  Ba 
the  cose  is  so  clear,  iu  my  homUe  opinion,  on  the  OMiuif 
that  writing,  as  to  require  no  aid  of  this  kind.  UlstOHdl^ 
is  a  mere  substitute,  and  I  cannot  view  this  as  in  so;  nips 
an  idle  or  useless  tiling.  Had  Lady  SamidU  predeesiMd  W. 
or,  giving  way  to  the  substitntion  by  the  tesutrix,  Dtde  i> 
other  destination,  Miss  O'Reilly  might  have  eqojsd  iW 
perty.  In  any  view,  however,  I  cannot  sapplement  rhu  iti 
supposed  the  testatrix  intended,  but  must  giva  eSeet  U  stul 
conoeiva  her  actually  to  have  done. 

The  Court  pronounced  the  following  interloctrta:- 

"Id  respeot  of  the  oidnions  of  tha  n^ority  of  tbivWi, 
Judges  wfao  heard  the  case,— In  tha  noUniog  aste  ftf  \k 
trustees  of  Miss  Collins  AnsUn.  adhere  to  the  intsitouid 

the  Lord  Ordinary,  and  reftise  the  desire  of  the  note ;  And  tki 
liable  in  additional  expenses,  allow  an  account,"  &a :  "Abr 
in  the  reclaimii^  note  for  Miss  O'Brilly  to  expenses:  ^ . 
ultra  adhere."  , 

Lord  Ordinary,  Rntherfurd — Act.  Dean  of  Fscnltf  (tf^V 
Rbbertion;  Pearson  &  Robertion,  W.S.  AggnU — For  Ti*' 
teet,  Napier;  Alex.  Smith.  W.S.  AatiU. — For  l£u  OBek 
Neaves,  Gordon;  James  Camegi*.  Jnnr.  W.S.  AgmU^lOn^ 
(P  H.) 


1st  July  1853. 
Second  Divuiom. 
Robert  Qbaham,  Pumterf    Dtoalo  U'Lachu 

Privilege— Maliee— Jury  Canie— imimg  ^pIM  ftdt^ 
ticti  o/tht  Ptaet/ora  warramt  t»  atarek  pnmi»o,m* 
avtrmtnt  that  a  quantity  of  Uad  had  baam  atoka  fiwa^* 
plicamt,  and  kws  to  ba  Jomd  im  Ba  praauae$.  it  mu 
and  under  it  a  quantity  of  Uad  wet  ranmad  by  fht 
from  B'tpremitei  to  the  pofiee-affiee.    It  watafttrwuit-* 
turned  to  B,  who  raited  an  action  of  damage*  egantl  A."^ 
ground  of  tht  teizure.     7%<  purner  avtrrtd  malkfi'* 
of  probable  eaute  on  the  record,  bnt  not  in  the  turn,  rW 
put  the  quettion.  whether  a  wrongful  and  Shyal  uUm 
oafahe  and  ealamniout  allegationu  Had  bee-  mtit. 
trial,  the  Jadge  directed  the  jury  that  Ike  marraat  of  m"^'^ 
legal,  but  that  the  pursuer  wae  navertheleta  enlkUi  it*^ 
diet  if  the  jury  were  talitfied  that  the  aaixurt  of  iht 
bt'-n  made  malicioutly,  and  uilkout  probable eauu. 
der  excepted  to  ihii  direction,  and  required  the  Jedyt 
I.  That  if  the  warrant  wat  legal,  tha  d^ender  »»i 
to  n  verdict :   2.  That  under  the  record  and  iuut,  du  f* 
could  not  prove  maliee  and  want  of  probable  eamwin*ff^' 
for  the  warranl. —  Verdict  for  the  puraaer.    7*«  (W 
aiide  the  verdict,  holding  that  bath  of  tha  defiUtr't  rt^ 
timu  to  tha  Judge  at  the  trial  were  wall  founded  mf»i* 
taw. 

This  was  an  action  of  damages  for  an  all^ecl 
oos  and  unlawful  seizure  of  lead  on  the  ptraotf^F'' 
miscs^  upon  falae  and  oalumnious  aocusationi. 

The  case  was  tried  before  Lord  Anderson  it 
Glasgow  spring  circint.  Verdict  forthepomsi  <I**P 
^100. 

The  oaoe  was  now  argued  on  a  InU  <tf  — 
the  Judge's  charge,  'llie  dToamstanceBwei!!*"^ 

On  10th  April  1851,thede(E)Qder,apUt^p^ 
andria,  preaente45^j5gB^^^i^op(5n[3ta||^«* 
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Peace  fer  the  coohtj  of  Dombarton,  setting  forth,  tliat 
tiro  da}3  before,  eight  owt.  of  sheet-lead  had  been  stolen 
bj-''flonie  person  or  persona"  from  his  shop-dnor;  and 
that,  from  iofonnation  recmved,  he  had  good  reason  to 
bellm  tint  "aud  lead  was  carried  into  and-melted  in" 
tlie  preraises  of  the  pnnmer.  The  applicadon  prayed 
the  Justices — 

"tograat  warrant  to  search  fors^d  lead  in  said  premlgea,  anil 

10  Hecim  the  uma  for  the  purpose  of  precognition." 

The  following  warrant  was  granted  thereon: — 

"Coriafc,  April  10, 1861. — The  Justices  having  conridered 
tliis  petition,  grant  warrant  to  puUce-constables  to  search  and 
fccure  as  craved.  Ja.  SxiaLiNa" 

Od  10th  April  two  oonatablea  went  to  the  premises  of 
tiie  parsner,  who  was  then  absent  from  home,  and,  in 
the  defender's  presence,  they  removed  therefrom,  under 
the  above  warrant,  Sii  bars  of  lead,  weighing  11  cwt. 
1  (jr.  8  lbs.  The  lead  was  taken  to  the  Dambarton- 
pobce-office,  and  given  ia  chai^  to  the  saperiatendent. 
No  Ikrther  proceedings  were  taken;  and,  at  the  end  of 
a  month,  the  lead  was  returned  to  the  puraoer. 

The  pursuer  was  allowed  to  amend  lus  libel  by  intro- 
ducing the  flawing  averment: — 

"b.  That  the  defender  acted  in  the  premiseB  illegall;  md 
oppnmviily,  or  illegally,  oppreidrely,  malidously,  and  with- 
m  probablti  cause,  and  is  liable  la  damages  and  solatium  to 
the  pDisuer  as  libelled." 

'fbe  ease  wont  to  trial  on  the  following  isBue — 

"Whether,  on  or  about  the  10th  day  of  April,  in  the  year 
1861,  the  ilufcndor,  by  himaelf,  or  by  others  in  his  name,  and 
xtiosoDderliiM  orders  or  authority,  wron^ully  and  illegally 
cnUtedthe  prembieB  of  the  pursuer,  situatud  in  Alexandria, 
■odcoBstyof  Dambarton,  OD  the  faiae  and  calnmnioas  alle* 
g»iioa,  that  elphft  ewt.  of  sheet-leed,  or  tliereby,  had  been 
ftoleB  from  the  defender^  premlscii,  aad  had  bean  carried 
iDto,  Slid  melted  i  n  the  worlUhop  or  other  premises  occupied 
^1(1  potseaied  hy  the  pnreoer ;  and  did  then  and  there  wrong, 
'"ilr'ud  illegiUly  neiie  and  carry  off  from  these  premisen,  and 
'^tfter  detain,  or  cause  to  be  detained,  a  qnantlty  of  iesd 
n  bsn  belonging  to  the  pnrsnor.  on  the  AUse  and  calnmnioos 
'l>«eMioa.  that  the  said  ban  of  lead,  so  carried  off,  was  the 
'■cet  lasd  which  had  been  stolen  from  tlid  defender's  premises, 
■nd  truly  belonged  to  him,  and  not  to  the  pnraner,— to  the  loss, 
njorr,  And  damai^  of  the  pursuerr— Damages  laid  at  £600." 

The  bill  of  exceptions  contained,  inter  aliay  the  ibl- 
oving  passages: — 

"Thereafter  the  said  Lord  Anderson  chaigml  the  Jury.  His 
'Onltbip  directed  the  Jury,  in  point  of  law,  that  the  warrant 
noth  April  1851  upon  the  petition  No.  17  of  procem,  was  a 
nl  and  valid  warrant,  but  that  the  pursuer  was  nevvrtlivless 
ititled  to  a  verdict,  if  the  jury  were  satisfied,  on  the  evidence, 
Mt  the  entry  to  the  premises  and  seizure  of  the  lead  had  been 
ixJe  hy  the  defender,  or  by  others  In  his  name,  and  acting 
i<ier  htsoidertoranthorlty,  naUoloDsly,  and  withoat  probaUe 

''  fini  £Eta^'en.— That  the  counsel  for  the  taid  defender  did 
'C«pt  to  the  said  direction  the  said  Lord  Anderson,  that  the 
irvuer  was  entitW  to  a  verdict  if  the  jory  were  satisfied ,  on 
«  evidence,  that  the  entry  to  the  premises  and  eeiaure  of  the 
^  bad  been  made  by  (lie  defender  maliciously,  and  without 
ebable  eaose. 

"&r«j(rf  SheaqHim. — And  the  aransel  for  the  it^d  defender  did 
imre  the  satd  Lord  Andwson  to  dlri-ct  the  jnry  in  pointof 
w.  that  if  the  entry  of  the  pursuers  premises,  uid  the  seiaure 
I  c.'rryiua;  off  the  lead,  were  by  police-constablex  acting  under 
bv  vrtud  of  the  search  witrrant  of  10th  April  1851,  the 
Tender  was  entitled  to  a  verdict  in  liis  favour. 
"  Third  Sxe^Hioit.— And  the  counsel  for  the  defender  did  far- 
er  require  (he  aaid  Lord  Anderson  to  direct  the  Jury  in  point 
law,  tliat  under  the  summons,  record  and  Issue,  it  wasincom- 
tent  tor  the  potsner  to  prove,  that  in  applying  for  the  said 
vraat  of  IMi  April  1861,  the  defender  had  acted  maliciously, 
d  wfthoM  pnbaUe  cause. 


"  And  the  said  Lord  Anderson  having  refused  to  direct  the 
jury  as  above  required,  the  counsel  for  the  defender  excepted 
to  said  refiuaL" 

At  advising, — 

Lord  JuaUee-ClBrk. — ^There  are  many  cases  in  whicli,  if  any 
error  or  miscarriage  has  occurred  at  a  trial,  one  fefla  consider* 
able  sympathy  for  the  situation  of  the  party  who  thereby  loses 
his  verdict,  and  yet  may  not  t>e  very  directly  or  blameably  rt- 
spon^ble  fur  the  turn  wlticli  the  case  took  at  the  trial.  But 
this  is  a  case  in  which,  if  there  has  been  a  misdirection,  one 
can  feel  no  compunction  for  ttie  present  puriaer,  who  chose,  in 
a  very  persistent  and  remarkable  manner,  to  state  on  record  a 
case  which  he  knew  to  be  totally  contrary  to  the  real  facts,  and 
which,  he  must  have  seen,  he  could  not  at  the  trial  maintain ; 
while,  on  tlie  other  hand,  the  necessity  of  grappling  with  the 
true  cliaracter  of  the  case,  and  with  tlie  quesuon  which  the 
facts  would  raise,  met  bim  in  the  most  prominent  manner,  and 
was  wholly  insurmonnuble.  If  he  could  have  laid  any  rational 
case  btfure  a  jury,  he  has  liimself  alone  to  Maine  for  the  turn 
whidi  ,the  case  has  taken  ;  for,  by  an  attempt  to  obtain  a  short- 
lived advantage  in  the  first  aspect  of  the  caae,  altbongii  duly 
warned  by  the  defender  of  the  case  he  must  meet,  be  has  in  a 
very  obstinate  but  most  improvident  manner,  landed  himself  in 
a  blunder  which  is  irretrievable  in  this  action. 

While  I  am  constrained  to  think  the  direction  given  at  the 
trijil  wrong,  I  can  very  well  understand  how,  in  the  first  case 
of  the  sort  which  has  occurred,  and  without  a  full  argument  on 
the  special  question  ndsed  by  this  record,  the  Judge  might  be 
led  to  think  the  case  could  be  dealt  with  in  the  same  manner 
as  Fenton  v.  Currle,— and  the  more  so,  as  the  recent  case  of 
bitiith  V.  Green,  on  a  bill  of  exceptions  against  a  direction  by 
the  same  Judge,  in  the  only  report  which  had  appeared  at  Uie 
date  of  the  trial,  was  well  calcalated  to  increase  tliat  impres> 
Sinn.  While  I  take  ttiis  esse  as  one  which  is  to  be  decided  on 
the  peculiar  facts  raised  by  this  reoord,  yet  tliere  is  a  most  im- 
portant principle,  of  verj' general  application,  involved  in  its 
disposal ;  and  our  judgment  will  not  only  regulate  many  other 
cases,  but — what  will  more  usefol— wilt  operate  as  a  caution 
to  pursuen  not  to  attempt  to  cabal  at  momentary  advanti^,  by 
resolutely  refhsing  to  look  fairly  at  the  difficulties  which  they 
see  they  must  encounter  Iwfore  they  ftame  such  actions  of  da- 
mages. In  such  cases  as  this  bill  of  exceptions  presents,  I  think 
it  is  very  important  to  enter  fully  on  the  nature  of  the  que»- 
tions  raised,  and  the  grounds  of  judgment,  for  we  may  thereby 
prevent  miscarriage  infature  cases— on  ohject  of  great  impor- 
tance for  jury  triaL 

We  have  before  ui  both  a  UH  of  exceptions,  and  a  motion  for  a 
new  trial  on  the  additional  ground  that  the  verdict  was  again''t 
evidence.  Tlie  bill  of  exceptions,  if  disposed  of  iu  one  way, 
terminates  the  action,  and  puts  an  end  to  further  procedure. 

The  first  thing  is,  to  ascertain  what  the  caae  is  which  thu 
pursuer  averred  on  record,  and  proposed  to  instruct  under  the 
issue  which  he  took.  That  matter  is  not  doubtful.  In  the  ori- 
^nal  condescendence,  which  Iqr  the  statute  ia  part  of  the  sum- 
mons, he  slatee — 

"  Ut,  Tliat  on  or  about  the  10th  day  of  April  1851,  the 
defender  Dugald  M'Lachlan  entered  tlie  purauer's  premises 
situated  in  Alexandria,  while  the  pursuer  was  in  Qlasgow,  and, 
under  a  charge  ut  tliefV,  or  reset  of  stolen  goods,  ii^  along  with 
othns  in  his  name,  and  auUng  by  bis  aatbor|^,  searched  the 
pursuer's  praniaes,  and  carried  away  55  bars  lead,  weighing 
II  cwt.  1  qr.  3  lbs. 

"  td.  That  the  said  lead  had  been  purchased  by  the  pursuer, 
and  was  bis  property,  and  within  his  lawful  possesrion.  But 
the  defender  forcibly  took  poeseasion  of  it  by  himself,  or  with 
the  assistance  of  others,  onder  the  false  and  calumnious  pre- 
text that  the  said  lead  waa  his  property,  and  that  it  had  been 
stolen  from  his  premises. 

"  8rf,  That  the  said  lead  wasconveyed  by  the  defender,  or  by 
others  in  his  name,  to  the  police-office  in  Dumbarton,  where 
it  was  detained  for  about  a  month,  to  afford  the  defender  an 
opportunity  of  establishing  big  alU^d  right  <tf  property  to  the 
same. 

"  4tA,  That  the  pursuer  repeatedly  called  on  the  defender  to 
make  good  his  claim  to  the  lead  in  question ;  but  he  ultimately, 
after  expoaog  the  pursuer  to  much  expense  and  annoyance, 
abandoned  ail  cMm  to  the  same,  whereby  the  pursuer  was 
put  to  the  expense  of  carting  the  lead  ftom  Dhdkbaffam^^ 
Alexandria.  Digitized  byVjDOyit 
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"6(A,  That  the  defender's  conduct  in  the  premises  has  been 
exceedingly  wrongful,  unjust,  oppressive,  and  Inwltifai,  and  lie 
u  liable  in  damages  and  Bolatinui.tu  the  pursuer  as  IlbeUed." 

Then,  by  special  ioteilocutor,  tlie  pursuer  obtained  leave, 
after  the  defences  were  lodged,  to  make  thiii  chaii;;e  in  his 
Bammoos — vis.  to  delete  the  lost  article,  'So.  5,  and  to  suttsti- 
tute  the  following "  That  the  defender  acted  in  tite  premises 
illegally  and  nppreesively,  or  illegally,  opprmBiTelyi  mali- 
ciously, and  without  probable  cause,  and  is  Uable  in  aamag«R 
and  Rolatinm  to  the  pursuer  as  libelled." 

What  the  parsuer  intended  or  hoped  to  gain  by  this  amend- 
ment, while  his  own  case  on  record  remained  unaltered,  it  is 
difficult  to  understand.  In  his  revised  condescendence,  he 
adhered  to  this  case,  and  averred — "  On  or  about  the  10th  April 
1861i  the  defender,  liaving  obtained  access  to  the  pairaet*8  pre- 
mises during  lus  alwieace  from  home,  proceed^],  in  company  with 
certain  other  persons  brought  there  by  him,  and  acting  under 
his  orders,  or  by  liis  authority,  to  viait  and  inspect  the  different 
parts  of  the  works,  under  a  churge  of  theft,  or  reset  of  stolen 
goods,  and  professing  to  search  for  the  same,  meaning,  as  was 
alleged,  certain  quantities  of  lead,  which  he  said  lud  been 
Btden  from  liim.  After  going  over  the  whole  works,  the  de- 
fender, and  the  other  persons  with  him,  acting  in  his  name 
and  by  his  authority,  seized  and  carried  away  ftS  bars  of  lead, 
weighing  11  cwt.  1  qr.  and  3  lbs.  or  thereby,  on  the  false  pre- 
tence that  they  had  been  stolen  fhnn  the  defender.  No  ex- 
planation was  asked  of  the  pursuer's  servant*,  or  others  acting 
f<w  him  at  the  time,  nor  any  statement  made  to  them,  or  either 
of  tbem,  u  to  tlw  groQDdi  oa  which  the  defender  proceeded,  and 
no  petitloQ  or  warrant  of  any  kind  was  exbiUted  or  produced." 

MOW  the  case  which  the  pursuer  thus  averred  on  record,  it 
is  impossible  to  mistake.  He  most  clearly  averred  a  case  In 
which  he  represented  the  defender  as  at  his  own  hand,  and 
of  his  own  authority,  without  any  warrant,  entering;  his  pre- 
raises  in  his  absence,  searching  the  same,  and  forcibly  taking 
posaesdou  of  lead  on  the  false  and  calumaioiu  averment  that 
It  was  his  own  property,  and  stolen  tnm  him. 

That  such  a  proceeding,  unless  the  stolen  property  had  been 
followed  and  traced,  would  have  been  illegal,  could  not  be  dis- 
puted ;  and  one  great  aggravation  of  such  a  case  would  have 
been,  that  while  the  law  gave  the  defender  ample  means  of 
obtuning  authority  for  such  a  search  under  l^al  warrant, 
upon  a  proper  and  regular  apidfoatlon,  and  also  ^  having  the 
search  anoertaken  and  r^uiated  by  proper  officers  respon- 
sible for  the  due  and  fair  discharge  of  inch  an  nnpleasant  mat- 
ter, the  defender  had  chosen  to  act  without  such  aath(»lty — 
to  deprive  the  pursuer  of  that  protection-~and  to  set  ahont 
this  entry  and  seieure  illegally,  without  any  authority  at  all. 

The  case  averred,  then,  was  a  very  plain  and  simple  case. 
The  whole  matter,  as  ao  represented,  was  altcwether  Illegal 
and  indefensible.  What  the  pnrsnereomplidnea  of;  and  bad 
to  prove,  was  an  illegal  entry  of  hia  premises,  and  an  illegal 
fieiauro  by  force  of  his  property,  by  an  individual  without  au> 
thority.  For  snuh  an  act,  privilege  there  could  not  be.  On 
the  other  hand,  the  defender  from  the  first,  fn  the  most  dis- 
tinct manner,  averred,  that  having  hod  lead  stolen  from  him 
In  the  coarse  <tf  a  Monday  night,  and  having  received  informa- 
tion, which  he  believed,  that  next  day  lead  had  been  seen  In 
suspicious  circumstances  in  the  pursuer's  workshop,  while  no 
other  trace  of  his  lead  could  be  njund,  he  commnQicated  the 
tttatements  made  to  him  to  the  disttict-eonstable — thatjthe 
latter  went  to  Dumbarton  to  the  snperintendant  of  police  and 
made  his  report — that  the  latter  then  prepared  a  petition  to 
the  Jnsticea  In  name  Of  the  deftnder,  which  the  latter  signed— 
and  that  a  warrant  was  granted  by  a  Justice,  upon  which  the 
constable,  with  another  officer,  made  the  search,  nnder  the 
authority  of  the  above  mentioned  warrant  to  search. 

The  pursuer  ought  to  have  known  whether  this  case  was 
consistent  with  the  fscts — and,  as  the  evidence  ahti^s,  must 
have  known,  for  the  entiy  was  made  by  officen,  and  the  war- 
rant was  mentioned,  and  he  could  have  aacertMned  its  termH, 
and  the  terms  of  the  petition,  before  he  raised  bis  action. 

The  pureuer  was  not  bound  to  admit  the  facts  averred  by  the 
defender,  and  bo  to  admit  the  case  to  be  nnder  any  privilege. 
But  it  was  his  business,  for  hia  own  interest,  to  consider  well 
wlietUer  he  was  to  institute,  and  still  more  to  continue,  an 
action  resting  on  the  statement  of  facts  which  he  chose  to 
make  the  basis  of  bla  actitm— which  be  ought  to  have  seep 
that  the  defender's  case,  if  proved,  would  altogether  displace, 
fiH  the  action  could  no  longer  be  applicable  In  any  manner 


whatever  to  the  &cts,  if  the  defender's  rapresentstioa  of  iVt 
was  in  snbatance  correct.  He  ought  to  have  seea,  tbil  if 
defender's  case  was  consistent  with  the  &ctR,  hw  natij  n 
to  be  obtained  by  a  totally  diSWrent  gionud  of  actios,  udb 
a  complaint  of  an  entirely  different  character— via  thitlu 
had  been  resorted  to,  and  l^al  proceedings  had  been  tika 
to  give  legal  warrant  to  this  search,  from  malldoss  notii^ 
and  without  probable  canse — if  soch  was  really  tbs  coBdaciif 
the  defender — a  case  exacUy  the  very  oppo^  to  thst  lUs 
he  averred. 

It  is  unnecessary  now  to  ezplidn  the  ralea  by  whidi  the  tena 
of  our  issuw  In  such  cases  are  fixed.  I  ivfer  to  former  axi- 
such  OS  Hamilton  v.  Hope,  Fenton  v-  Currie,  and  otbetw 
that  subject.  If  the  pursuer  states  a  case  which  niaanofK- 
tectioo  according  to  his  statement  of  it.  he  is  entitled  tetik 
an  issue  to  try  that  case  without  admitting  any  pridle^KJ' 
he  cannot  of  counw  be  compelled  to  put  hiintolf  lultf  tl> 
onus  of  proving  malice  and  want  of  probable  caose,  mhrt  k 
case,  as  he  sets  it  forth,  is  one  which,  if  proved,  will  itpm 
the  defender  ot  any  privilege. 

It  is  fixed  on  the  other  liand — and  tlie  pnrsoer  knon 
he  runs  the  xi»k,  and  must  calcnlate  well  whether  be  Ehed 
to  nm  the  risk — that  the  defender,  if  he  has  set  forth  biim 
on  record,  may,  on  the  fects  proved  at  the  trial,  ruse  biiddM! 
of  piEvilego  without  any  counter  i«sne,  and  so  meet  sod  tu!» 
the  pursuer's  case.  j 
Henoe  the  pursuer  takes  the  risk  of  hia  issue  not  bcii^iEM 
to  the  real  character  of  the  case,  and  has  no  ri^t  to  Guspsj 
of  that  result  if  it  shall  occur.   The  defender  has  cUbd  v\ 
case  in  defence  on  record ;  Ifdacnments  arorefened  l<i,tf>-; 
most  be  produced,  or  can  be  recoveredj  In  time  toameDiilEi 
pursuer,  at  the  time  of  raising  bis  action,  was  under  anjifk 
ranee  of  the  facta— a  very  improbable  aiipposition.  Bat  ^ 
the  parties  come  into  Court,  surprise  at  the  trial,  os  ^ 
nutttor,  there  cannot  be ;  and  the  pnmner,  if  he  fiadttMi 
mastenoonuteraoaaoofpriTUege,  may  then  admit  thi|» 
lege,  and  nDderlake,ifbe  nas  grounds  for  d«dngso,  toon* 
the  pri  vilege  by  the  proper  averments,  provided  aiicli  nn * 
ments  are  allowed  as  an  amendment  of  an  open  reooid.  > 
haps  the  amendment  of  the  libel  already  ntentiooedst 
tended  to  enalile  the  pursuer,  if  ^  ultimately  UiongKi' 
pedieot,  to  adopt  that  coarse.   But  whether  so  intt^ 
was  ileariy  insuffident.at  the  trial,  after  tike  isnw  ^ 
deliberately  took  on  the  closed  record,  to  try  bis  oaic. 

In  the  case  of  slander,  amuming  fer  the  present  llslk 
point  is  so  tizert,  (a  quesiiou  tu  which  I  vholt  advert piME 
it  has  been  thought,  that  when  the  defender  raises  hiiai* 
privil«;e  in  defence  on  the  fects  as  th«y  actually  coow  <*' 
the  trial,  the  pursuer  may  then  overcome  and  dcatnirtkf 
vil^  by  proving  that,  while  tbeoccarioo  wasonevbiiif 
the  defeuiler  privilege,  yet  he  used  the  Injurfoos  fsagnvtV 
malice  and  without  probable  cause.  In  the  cuipahle  dedp' 
abudng  the  privileged  oocadon  fer  the  pnipose  of  Isjidv' 
defaming  the  putsu<.'r. 

Assuming  at  present  that  this  Is  competent  in  a  as 
slander  such  as  Fenion  v.  Currie,  ttie  distinction  I*  bns^  ■ 
plain  between  such  a  reply  in  the  case  of  aland«r,sili 
attempt  to  act  on  the  same  rule  In  a  proper  case  ot  dMV 
fbr  malicious  pnwucution. 

In  the  case  of  slander,  whether  the  occasion  was  one 
privil^e  or  not.  the  true  ground  of  action— tbecMH of* 
plaint — is  the  fact,  that  the  words  w«re  spoken,  and  l^' 
famatory  and  injurious  character  of  tbose  words. 

The  parsuer's  complaint  Is,  that  ha  baa  sasUisfldbj*" 
bis  reputation  by  the  in:^)ntationseoat^IMd  in  tbsdsiJ 
expressions :  Thai  is  his  ground  of  action— and  it  ii  >h 
ground  of  action— the  same  injuty— whether  the  ooesea* 
one  impaiting  privilege  or  not.   The  pursuer  dosssotj^ 
admit  the  privilege,  and  does  not  set  ferth  the  poitilM^ 
which  raise  the  privily.   But  If  the  &cte  prated 
the  defence  (bat  the  oocaaion  was  priviieg^  (haa 
pursuer  in  reply  offers  to  prove  tliat  tiie  oooesini 
UHO  of  maliciously,  and  without  probaUe  caMc^ls*"' 
slander,  and  that  the  words  were  not  bona  JUi  ^s^fj** 
exercise  of  a  right,  or  in  the  discbarge  of  •  dntyylw*!^ 
purpote,  under  such  ocdour,  of  iojmiug  him.  Us  ^awa' 
tion — the  feet  of  which  he  oomplains— is  nofctl 

Be  oomplains  still  of  the  same  fact — via.  Mm  

effect  of  the  words  spoken.  htAUfxMltgtUatKlM^ 
the  animu.  with  fT^e^t^a^l^"^ 
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Uishea  by  direct  proof  that  tliere  existed  pereoDal  malice 
wpunit  him  Individaally.  la  the  ordioary  case,  the  Uw 
ummes  snch  maltoe  as  is  necessary — viz.  disregard  of  another's 
hirDtme  aod  fame — when  the  words  are  calumnious.  When 
tliepunner,  in  answer  to  the  defence  of  privilege,  nodertakee 
to  overcome  that  priritege,  he  isonly/n-ovin^  the  malice  which, 
<n  the  ordinary  case,  is  assuioed.  But  he  in  no  dt;gree  changes 
fab  ground  of  action,  nor  does  he  oomplaio  of  any  other  &ct 
that  the  ittJnrtoiiB  words  were  uttered  of  him.  Benoe 
the  proof  trf  malice  may  be  admitted  in  answer  to  the  defence, 
quite  coDBlstently  with  the  case  stated  by  the  pursuer  on  recorii. 
But  ID  the  case  of  malicious  prosecution,  the  case  is  snbstantially 
di&rent ;  the  (n'<>°'i*l  of  action,  by  such  answer  to  the  defence, 
would  be  fundamentally  changed ;  tlie  Aict  complained  of  would 
be  whrily  different  from  that  to  which  the  pursuer's  issne  relates. 

The  pumer;  as  U  this  case,  alleges  that  hie  house  was 
ilkgtlly  entered  by  the  defender  at  bis  own  hand,  and  his 
property  forcibly  and  illegally  carried  off— or,  say,  his  person 
illegally  and  forcibly  apprehended.  The  fact  complained  of 
a  w  Illegal  search  and  seizure  by  a  private  party,  without 
authority,  or  an  illegal  apprehension.  The  defender  then 
ilMviiig  previously  stated  his  case  on  record  so  as  to  entitle 
fain  to  |»OTe  his  defence)  proves,  that  whether  answerable  on 
■Mthergrsnnd,  he  did  nothing  illegal  or  without  authority — 
tliat  ha  regularly  applied  for  a  warrant  by  the  proper  applica- 
tioD  to*  magistrate — obtained  a  warrant  for  search  or  appre- 
bensiOD,  directed  to  officers  of  the  law,  and  that  they  carried 
thtouj;h  tfao  apprtshcnnion  or  search  in  a  proper  and  regular  man- 
uer.  If  the  puisaer  of  such  an  issue  as  the  present,  in  anuwor 
to  tfai«  defence,  says — but  I  wilt  prove  malice  and  want  uf  pro- 
btble  csuM — in  what  is  ho  to  prove  that  there  was  malice  f 
Vbj,  in  the  appl  ication  for  the  warrant.  That  wonld  become 
bis  i^oaod  of  coanplaint — that  woald  be  the  fact  complained 
it  Bat,  then,  that  iu  a  totally  different  matter  of  Atctr--a  diffu- 
KDt  ground  of  action — from  the  caso  stated  in  hie  issue — vis.  of 
ui  ilUgt]  apprelieneion,  or  an  illegal  entry  and  search  and 
eeiznreby  a  party  without  authority. 

IfCbedefender  applied  to  the  proper  authorities  in  the  rega- 
hr  sttaner,  and  obtained  a  regular  warrant,  wbieh  was  i-xc- 
eated  by  proper  officers,  then  the  entry  and  seizare  are  not 
ill(V>>t>  They  may  well  be  the  cause  of  injury,  and  give  rinc  to 
■  daiu  of  (ismaxee,  if  tim  party  applied  for  and  obLiincd  the 
^arniit  maliciou  sly,  aud  without  probable  cause,  as  that  party 
ii  rciponsible  in  dsmoges  fur  all  tliat  followed  on  a  warrant  ao 
niticioiuly  obtained.  But  then  the  ground  of  complaint  is, 
iliM  be  did  to  apply  maliuiously  for  the  wanmnt,  and,  thsn- 
>r— bat  only  om  that  accoout— tlutt  what  followed,  in  iu  exe- 
i:D[ioQ,though  legKl  and  regular,  woswrung.  The  whole  (liat  of 
tbe  complaint  im  such  a  case  is  the  malicious  application  for 
"k  warrant  If  that  is  made  out,  the  party  is  responsible  in 
damiif^s  for  what  happened,  although  sll  that  followed  was 
reRuUr  and  legal.  Hence  the  answer,  in  such  a  case,  to  tl:e 
deleace  of  privilege,  does  not  go  to  support  and  set  np  the  pur- 
■uer'i  ori^nal  case,  (as  in  the  case  of  slander),  notwithstanding 
the  defence,  and  to  establish  his  issue  as  against  such  a  defence, 
but  goes  directly  to  make  out  a  different  and  separate  case  for 
Ihe  pursuer,  substantively  distinct  from  that  in  the  issue,  ami 
Ibe  success  of  which,  if  sdmittetl,  would  nut  go  to  render  a  ver- 
iict  competent  on  and  applicable  to  hie  issue,  but  to  shew  that 
pursuer  bad  anotlier  distinct  ground  of  action.  The  terms 
'tile  present  issue  will  illustrate  tliis  very  plain  view  of  the 
natter— (reads  Issue).  Well,  then,  the  facts  at  the  trial  (as 
be  pursuer  has  not  disputed)  disclosed  privilege — a  warrant 
fu  regularly  applieil  fur,  and  the  search  was  made  regularly 
ader  the  authority  of  tliut  warrant.  Then,  what  would  be  the 
esult  of  allowing  the  answer  to  the  defence?  Not  to  make 
St  and  establish  the  afBrmative  of  the  issue— that  is  impossi- 
le.  The  entry  and  seizure  were  perfectly  legal.  The  wrung 
ew  founded  on  consists  in  the  application  for  that  authority, 
liich  made  the  search  legal,  aud  in  the  inalico  and  want  of 
MaonaUe  belief,  which  prompted  tliat  appliitation.  But  how 
ill  that  c^aln  set  up  the  original  issue?  Ttte  issue  goes  on 
te  fact,  that  the  entry  and  seizure  were  witliont  authority,  and 
Mde  at  ttie  defender's  own  hand.  If  that  is  disproved  com- 
ietely  by  the  production  of  legal  authority,  and  if  the  pursuer 
Ko  stys,  but  I  will  prove  that  you  mahciously,  and  to  injure 
w,  without  probable  cause,  applied  for  that  warrant,  and  so 
tiued  dM  bffol  auUiority  which  you  hadr-ltow  can  that  answer, 
sdraittad,  set  op  again  die  issue,  and  prove  that "  the  defen- 
er,"  Ao*— <i«>ds  from  i«ue.) 
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The  opposition  between  the  answer  so  attempted,  and  the 
original  Issue,  isiDBurmoUQbU)le.  The  two  cases  are  directly 
contradictory  of  each  pother.  The  answer  is  not  a  ftor  or  tx- 
e^on  to  the  party  proving  that  he  acted  under  legal  autho- 
rity— which  one  can  suppose — but,  on  tlie  contrary,  that  fact 
being  admitted,  and  the  protection  admitted  which  applica- 
tion to  regular  authority  gives,  the  answer  Is  a  proposal  to 
shew,  by  other  facts  anterior  to  the  entry  and  seizure,  that 
the  party  acted  maliciously  in  applying  for  the  warraut. 
Hence  by  no  possibility  can  the  answer  tend  to  set  np  the 
original  case,  that  the  entry  and  seizure  was  illegal 

The  result,  then,  in  such  a  case  as  the  present,  is,  that  the 
defence  proved  wholly  displaces  and  ezclades  the  case  of  the 
pursuer,  and  shews  that  his  issue  is  utterly  inapplicable  to  thu 
fiicts,  and  that  if  there  is  any  wrong  to  complain  of,  and  if  the 
pursuer  has  a  case,  it  is  oue  which  his  iarae  wUI  not  cover,  iu 
any  view  which  can  be  taken. 

This  leads  now  directly  to  the  coodderaUon  of  the  diiecUou 
given  to  thejury. 

The  direction  ia-~'*  in  point  of  law,  that  the  warrant  of  lOth 
April  1861,  upon  the  petition  No.  17  of  process,  was  a  legal  and 
valid  warrant,  but  that  the  pursuer  was  nevertheless  entitled 
to  a  verdict  if  the  jury  were  satisfied  on  the  evidence  that  tho 
entry  to  the  premises  and  seizure  of  the  lead  had  been  mado 
by  the  defender,  or  by  others  in  his  name,  and  acting  under  bis 
orders  or  authority,  maliciously,  and  without  probable  cause." 

The  first  question  is,  what  is  the  meaning  of  this  direction, 
and  wliat  is  to  bo  the  effect  of  it 

I  must  own  I  have  great  difficulty  iu  understanding  the  di- 
rection, and  in  knowing  with  certainty  on  what  part  of  tho 
proceedings  the  Judge  meant  the  jury  were  to  look,  and  must 
look,  for  the  malice.  Does  it  mean,  that  the  malice  ia  to  be 
found  in  the  application  for  the  warrant  t  That  is  the  mean- 
ing which  a  lawyer  would  probably  infer  from  the  direction. 
But,  in  that  case,  the  direction  is  very  obscurely  and  iiuac- 
cumtcly  worded,  fur  the  guidance  of  a  Jury. 

That  view  is  not  stated  directly,  and  1  doubt  whether  the 
jury  could  so  understand  the  Judge.  If  that  wasthe  meaniiig 
of  the  direction,  then  I  think  it  wrong  on  all  the  grounds  ex  ■ 
cepted  to.  But  without  at  present  dwelling  on  them,  the  fimt 
question  which  occurs  is,  how  shall  such  malice  make  out  tliu 
entry  and  seizure  to  be  one  mode  by  the  dobnder  without 
authority,  and  therefore  illegal. 

The  fact  that  the  entry  was  under  legal  warrant,  is  not 
altered  by  proof  that  the  party  obtained  that  warrant  from 
malicious  motives,  and  without  probaUe  cause.  A  very  oouclu- 
sive  test  to  shew  how  totally  and  radically  ^foent  tlw  case 
under  tlie  issue  is  from  that  which  the  porsuer  was  allowed  to 
raise,  was  that  stated  on  the  part  of  the  defender.  Suppose,  lu 
the  cose  assumed  in  the  issue — of  illegal  entry  and  seizure  bytli<: 
defender  at  his  own  hand — there  had  been  resistance,  that 
resistance  would  have  been  legal  and  justifiable.  When  the 
warrant  was  obtained,  produced,  aud  acted  on  by  offioen,  reais- 
tauce  vrould  hare  been  acrime,  and,  if  successfoj,  deforcement ; 
but  it  would  have  been  no  defence  to  say  that  the  warrant 
was  maliciously  applied  for.  Hence,  if  the  charge  means  thut 
proof  of  malice  and  want  of  probable  cause  in  applying  for  the 
warrant,  may  make  the  entry  and  seizure  illegal  in  the  scutu-- 
and  meaning,  and  uuilcr  the  terms  of  this  issue,  the  direction 
is  clearly  bad,  as  leading  to  a  consequence  which  never  can  in 
fact  or  law  be  attidned  by  such  a  process  4^  ratioduation,  and 
as  teuding  to  set  up  the  issue,  and  the  case  therein  contained, 
upon  a  ground  which  in  law  utterly  dislodges  and  destroys  thtit 
case.  Thatsuchis  the  meaning  of  the  direction,  would  seem  to 
bo  clear  to  a  legal  mind— l>r,  from  the  fact,  that  the  directidii 
assumes  the  warrant  to  btiUgaiand  valid; — and  hence  it  would 
follow,  that  the  execution  of  tho  warrant  could  not  be  illegal, 
and  therefore  that  the  malice  to  be  proved  must  be  in  the  appli- 
cation for  the  warrant ;  and,  2dfy,  from  the  fact,  that  when  one 
examines  the  evidence,  it  is  all  directed,  such  as  It  is,  to  sbvw 
malice  and  want  of  probable  cause  in  applying  for  the  warron  L 
There  is  no  attempt  to  shew,  In  point  of  fact,  that,  though 
honestly  applied  for,  the  party  came  to  know  that  there  van 
DO  ground  for  it,  and  that  he  went  on  to  have  it  executed  fn»n 
malice  subsequently  taken  up  or  manifested,  and  without  the 
belief  be  hod  at  first ;  and  hence  one  docs  not  see  how  the 
Judge  could  allow  the  jury  to  consider  any  mattot  of  malii  e, 
evinced  only  at  a  subsequent  stagei  if  not  ^i^fnii^ytq  juiB^ 
bearing  on  the  application  for  thel3fpttiedl,ll$iiW£UAcKl^ 
dencc  had  been  adduced.  ^ 
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But  another  wry  deraiive  otgection— the  importaDce  of 
which  was  strongly  felt  in  the  t-ue  of  Hamilton  v.  Hope — 1», 
that  the  direction  u  eo  ainbiguoui,  nod  ita  mf  aning  so  douht- 
till,  from  the  terma  employt;'},  if  euch  as  I  have  now  Buppostii 
was  its  Dieaniog,  that  a  jury  were  not  likely  to  know  ur  infer 
that  the  malice  must  be  found  in  the  application  for  the  war- 
rant,— a  matter  as  to  which  they  could  know  nothing,  and  were 
'told  nothing ; — but  wore  likely  and  entitled,  as  ordinary  men, 
to  assume,  that  if  they  anyhow  sai(  any  evidence  of  malice, 
they  might  hold  the  miry  and  aeaure  under  a  legal  warreut 
to  be  illegal,  since  they  were  not  told,  that  (if  the  proof  of  ms- 
lice  under  this  issue  was  competent)  it  must  be  malice  in  the 
application  for  the  warrant;  and  heuce  they  might  most  rea- 
fonably,  from  the  terms  employed,  infer,  that  though  the  war- 
rant was  honestly  and  rightly  applied  for,  and  was  legal  and 
valid,  they  might  look  to  any  evidence  of  after  malice,  and,  on 
thiit  uround,  hold  the  entry  and  seizure  to  he  illegal. 

But,  then,  this  latter  view  of  the  direction  may  have  been 
the  meanint;  of  the  Judge ;  and  the  purnuer,  in  supporting  the 
direction  in  the  last  argument,  contended  that  such  was  the 
meaning  of  the  charge— founded  on  the  termi  employed  as 
pointing  to  that  meaning,  and  to  that  alone — and  shaped  his 
case  with  reference  to  that  bearing  and  constroction  of  llie 
cliarge.  Mr.  Logan  admitted,  if  I  understood  the  argument 
rightly — hut  he  was  rather  disposed  not  to  answer  the  ques- 
tion I  put  OQ  that  point — but  I  nnderstood  him  to  admit,  that 
the  roatiee  and  want  of  probiUile  cause  conld  not  be  directed 
against  tlie  application  for  the  wammt,  and,  at  all  evontF,  lie 
defended  the  direction  on  the  ground  that  it  did  not  go  that 
length,—  but  only  held,  tliat  supposing  all  to  t>e  right  up  to  the 
execution  of  the  warrant— supposing  the  warrant  to  have  been 
honestly  obtained,  and  to  be  legal  and  regular — yet  that  It  was 
competent,  under  the  issue,  to  inquire  whether  the  defender 
did  not,  in  the  whole  circumstances,  set  about  the  execution  of 
the  warrant  from  malice,  and  with  no  probable  cause,  and  that 
if  the  jury  were  satisfied  of  that,  then  it  was  competent  for 
them  to  affirm  the  entry  and  seizure  to  be  illegal.  I  should  ob- 
ject, in  any  view,  to  snch  a  direction — if  such  was  its  bieaning, 
which  I  greatly  doubt — as  so  indeflnite — so  little  within  any 
rules  of  law— as  to  leave  a  jury  entirely  to  themselves,  to  do  just 
what  tliey  pleased,  and  to  take  any  view  they  chose  of  the  case, 
and  that  in  a  matter  In  whicli  a  jury  most  pecnliarly  requires 
distinct  and  definite  direction. 

But,  passing  from  that  objoutlon,  I  am  quite  ready  to  admit, 
that  such  a  case  as  Mr.  Logan  contended  this  was  brought  to, 
might  occur,  and  would  be  relevant  in  law — viz.  that  Blthough 
a  party  did  honestly  apply,  in  such  circomBtances  as  occurred 
here,  for  a  warrant  on  fair  grounds  of  belief,  yet  that,  after  lie 
had  obt^oed  it,  and  while  it  was  in  his  power  to  interfere,  he 
became  ftilly  aware,  say,  that  no  theft  was  committed  from 
himaelf,  or  tiiat  his  property  was  beyond  doubt  elsewhere— had 
been,  say,  reonered- and  that,  in  the  foil  knowledge  that  the 
search  was  most  improper  from  the  facte  he  had  ascertained, 
yet  from  malice,  and  the  desire  to  injure,  he  allowed  the  war. 
rant  to  be  executed,  when  he  knew  that  the  only  result  which 
eovld  follow  was  injury  to  the  other's  character.  But,  then, 
such  a  rerj  special  and  aingalar  case,  thou^  relevant,  must 
be  arared  in  pleading,  and  pot  distinctly  in  the  issne  as  (As 
case  which  the  pursuer  intends  Co  prove,  and  which  tbedefender 
has  to  meet.  I  cannot  conceive  anything  more  loose  and  dan- 
gerous than,  after  the  defender  has  established  a  vlvar  case  of 
protection  by  proof  of  regular  application  for  a  warrant, 
a^instthe  honesty  of  which  application  no  proof  is  competent 
ex  hypothm,  to  allow  the  pursuer,  in  answer  to  that  dtifence,  to 
aet  upao  very  peculiar  a  case  as  I  have  now  supposed,  in  com- 

filete  contradiction  to  his  own  case,  and  whdiy  inconsistent  with 
lis  issuu,  and  to  permit  a  jury,  in  such  a  louae  and  hai^z^rd 
manner,  to  Snd  damages  under  this  issue. 

But  in  order  to  cunte  to  that  result,  the  direction  must  im- 
port, on  this  view  of  its  meaning,  that  the  jury  might  affirm  the 
question  put  in  the  issue,  and  tlie  verdict  must  accordingly 
set  up  the  issue— 4nd  so  it  docs  aomdingly— viz. 
entry  to  be  illegal. 

us  see  what  the  direction  imports  on  this  view  of  its 
iid  what  the  verdict  truly  comes  to  under  that  di- 
['he  direction  bears,  that  though  the  warrant  was 
iirnuer  was  nevertheless  trUilled  to  a  verdict — that  it, 
issue  affirmed — if  the  entiy  and  seizure  had  been 
iously,  and  without  probable  cause.  Mow,  tlien, 
tills  import,  and  what  does  the  rerdict  given  under 


it  bear?  Why,  that  the  def«ider,  by  himself,  or  otbmidii  | 
under  his  authority,  did  illegally  enter  the  premiNi,  ud  H 
illegally  seize  and  carry  off  therefrom  the  lead  in  quotia. 
Now,  how  can  the  direction  lead  correctly  or  leKsU;  te  -iii 
result?   If  the  entry  and  seizure  were  malictoas,tluttiDigbil» 
a  ground  of  action,  and  of  a  claim  for  damage.  Aadvhj!- 
because,  although  legal,  it  was  done  from  the  derign  to  iq« 
and  without  probable  cause,  under  the  cover  (^le^imbu^i 
But  would  that  view  lead  to  the  result,  that  while  there ini 
legal  and  valid  warrant  under  which  alone  the  entry  and  mm 
was  made  by  ofBcers  of  the  law,  it  could  competeotly  and  uii, 
either  In  point  of  law  or  fact,  be  found  that  the  de&ndec  ask 
the  entry  on  bis  own  autliority,  wittioat  warrant  and  legil »! 
tbority,  and  that  tba  entry  and  seizura  voi  tbeiefim  UStgi,* 
JtliQugh  the  first  ^  of  the  direction  holds  that  there »«» 
pleie  legal  authority  for  these  acta,  and  that  they  vw  u 
done  by  the  defender  and  others  under  bis  own  aDihorii; ! 

la  the  ordinary  case,  of  a  pursuer  coiaplainiag  uf  tiK  »p[^ 
tion  to  a  magistrate  for  a  warrant,  from  malice  and  iw  ptvoA 
ground  of  belief,  and  of  his  appreliension,  or  his  preeuKi  ba| 
searched  nnder  the  same,  the  cose  he  states  is,  set  ibiiils 
was  dcme  becomes  illegal,  and  without  autlunity,  becanie  da 
legal  aothority  was  obtained  through  malice.  >'o  Jmlge  m 
so  directed  the  jury.   No  issue  ever  put  such  a  om. 

Now  here  it  is  said,  though  the  warrant  was  rightly  obooi 
and  regularly  executed,  yet  the  allowinj;  it  to  be  ezecoialn 
malicious,  and  without  probable  cause.  Wel],tben,didtl>itib 
the  fact,  that  there  was  a  warrant,  and  that  the  search  vsi  va 
it  ?   Did  that  malicioQS  motive,  of  cloaking  enmity  oade  a 
cover  of  the  warrant,  make  the  entry  and  seizure  wiihooi't 
rant,  illegal,  and  the  act  of  the  party  himself  witbratb 
authority  7   How  can  that  result  follow  ?  It  is  iacoM' 
with  the  very  case  which  the  pursuer  tried  to  support  itea 
privilege  was  proved,  for  hia  true  case  then  would 
was  a  record  and  issne  to  cover  it^  that  legal  aathoit*!) 
used  to  injure  him,  and  so  to  iqjnre  him  more  cmdlfltfl 
there  had  been  oo  warrant;  and  thus  that,  under  the 
and  cloak  of  legal  authority,  enmity  was  gratified  and  if 
inflicted.   The  essence  of  such  a  case  is  in  provbg  ikl 
authority,  and  the  malice  which  resorted  to  and  empw 
But  no  proof  of  such  malicious  feelings,  and  of  fhll  koe^ 
of  the  impropriety  of  the  search,  wilt  ever  estohltsb,  tliti« 
there  was  a  valid  warrant,  and  the  same  waa  executed 
by  officers,  yet  %bo  search  was  by  the  defender  without  isii^ 
and  illegal. 

The  direction,  then,  is  wholly  inconsistent  withitftc^j 
leads  to  direct  contradiction.   Indeed  it  could  not  tm  <^ 
wise,  for  tlie  case  which  the  pursuer  tried  to  moke  oat  * 
close  of  the  trial,  and  which  thisdirecUoD  supported,**' 
wholly  inoonnstent  with  his  isaoe,  and  which,  even  if 
could  not  give  him  right  to  a  verdict  on  that  iasoe. 

When  the  defender,  then,  in  answer  to  this  ioof.  n> 
bliahed  his  case — viz.  that  he  had  regularly  applied  toe  i 
rant,  and  that  the  entry  and  seizure  was  legally  don*  '-^ 
the  regular  execution  of  that  legal  and  valid  wanantiw" 
of  the  pursuer,  as  set  forth  in  this  record  and  issoe,  vif* 
pletely  displaced,  and  he  had  thus  chosen,  in  the  ^ 
ledge  of  the  facte,  an  issue  not  fitted  to  try  the  only  qe0' 
vhteh  conld  have  been  competently  ralsetl  on  these 
that  what  was  thus  legally  done,  waa  yet,  tinder  the  wW'" 
legal  authority,  prompted  by  malice,  and  reaoitcd  u> 
probable  canse.   His  case  was  wAoUy  duprowtd.  It 
all  the  particulars  essentially  necessary  for  the  affiraw^ 
bis  issue.   He  bad  no  issue  to  try  the  oppotil*  cow  ^»  * 
defender's  evidence  raleet^Tis.  to  inquire  whether 
thority  waa  resorted  to  maliciously,  and  without 
cause.   Hence  the  right  direction  in  thin  siate  of  u*  * 
plainly  woe,  that  the  defender  was  entitled  to  the 

Whatever,  then,  is  the  meaning  of  the  direction— n*^ 
it  imports  that  the  malice  aud  want  of  probable 
be  found  in  the  application  for  the  warrsint— and  tssl- 
finmd,  the  jury  might  then  bold  the  entry  and  aaiisnne 
the  warrant  to  be  illegal  in  the  sense  and  under  ftetg^ 
the  issne— or,  on  the  other  hand,  if  it  importt  tla^i*^ 
the  warrant  to  be  honestly  applied  for,  and  that  B 
competent,  aa  Mr.  Logan  aiunitted,  to  allow  or  '■f'"  j 
jury  to  find  malice  In  Uiat  application,  yet  thatttsm^ 
seisuru  under  a  legal  and  valid  warrant 
isaue,  be  shewn  to  be  QH^jS^^W^I^I^Tf^-^-^i 
and,  if  so  viewed,  might  ucfouHu  unoeincflnmV' 
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Vhlcheror  U  the  import  and  effect  of  the  direction,  It  Is  wrong 
Id  ]>w,  in  the  opinion  of  the  Court — iocoiapetent  nndurthU 
record  and  issue— and  contradictory  in  itself. 

Then  the  Ull  states,  besides  the  exception  taken,  that  the 
Ja^  wu  asked  to  glTe  two  dlrectioas  to  the  jury — 1.  "  in 
poiatof  law,  that  if  the  entry  of  the  pursuer's  premiseft,  and 
the  selilttg  and  carryine  off  the  lead,  were  by  polioe-constabtus 
acting  under  and  by  virtne  of  the  search  warrant  of  10th  April 
the  defender  was  entitled  to  a  verdict  in  his  favour;" 
anil,  2.  "  Id  point  of  law,  that  under  the  summoni,  record  and 
\me,  It  was  Incompetent  for  the  paisuer  to  prove,  that  in  ap- 
ptjing  for  the  Bud  warrant  of  10th  April  1851,  the  defender 
m  acted  maliciously,  and  without  probable  cause." 

The  Court  are  of  opinion  that  both  of  these  propositions 
vere  correct  in  point  of  law  in  reference  to  this  issue.  The 
proof  of  a  lej^BQd  valid  warrant  wholly  excluded  the  case 
nude  on  the  record  and  stated  in  the  Itsoe.  It  put  an  end  to 
ibstcase-^faleh  ma,  that  of  an  Illegal  entry  and  seizure  1^ 
tt)«  defender  himself  without  authority. 
Tbe  next  proporitton  Is — (reads  third  exception.) 
This  seems  to  me  to  be  the  dearest  proposition  which  could 
occnr  in  regard  to  Scotch  pleading.  The  pursuer  has  no  such 
caw  in  bis  record  :  lie  has  not  a  particle  of  averment  under 
which  nicb  a  case  can  be  brought ;  so  that,  snppoeiQg  he  was 
Bot  limited  to  an  issue,  it  would  be  most  clearly  incompetent 
far  the  pnreuer  to  asb  fur  judgment,  and  a  finding  of  liability 
in  damages,  in  respect  of  any  such  case.  But  the  point  is  ren- 
dered Hill  more  clear  when  the  whole  matter  which  the  pur- 
tur  intended  and  proposed  to  embrace  In  the  case  which  he 
ng  to  state  and  make  ao.t  to  the  jury,  was  fixed  and  defined  by 
the  iaue,  which  he  deliberately  adopted  after  the  whole  plead- 
ings had  been  given  in,  and  the  case  of  the  defender  which  he 
Wd  tomeet,  fully  disclosed.  Whether  be  could,  on  this  record, 
have  turned  rouad  and  competenUy  proposed  to  take  an  issue 
to  embrace  the  matter  to  which  the  proporition  wUch  the 
'ludge  was  here  asked  to  state,  referred,  was  another  point  1 
tbiDk  he  could  not,  as  bis  record  stood.  On  that  point  I  have 
DO  doabL  But,  then,  if  it  would  not  have  been  competent  for 
bim  to  obtain  aa  issne  to  embrace  such  a  case,  how  can  he 
pooibly  obtain  n  verdict  and  judgment  on  the  specific  and 
[winted  issoe  which  he  did  take,  by  proving  a  case  to  raise 
'h'Kh  he  could  not  hare  obtained  an  issue  under  this  record  F 
^ence,  both  on  tlie  general  ground  already  fully  adverted  to— 
that  proof  of  malice  in  the  application  for  the  warrant 
'ill  never  In  law,  reason  or  fact,  establish  the  affirmative  of 
he  ioue  which  he  took,  and  also  on  the  Rronnd  that  such  a 
■loA'iM  cmc&tdffufi  is  fundamentally  and  radically  opposed  to 
is  record  and  his  iasne,  and  nian  m  totallv  dUbrent  case,  I 
m  of  opinion  that  the  dander  was  enuUed  fo  hare  the 
irection  which  lie  here  asked  for. 

But  the  refusal  to  give  that  direction  is  very  important  with 
!fereace  to  the  meaning  and  effect  of  llie  direction  which  the 
idge  did  give.  I  have  already  stated,  that  the  import  and 
eaniog  of  the  direction  actually  given  to  the  jury,  appears,  on 
e  terms  «mplo7ed,  to  be  rery  doahthil,  and  the  language  ton 
abignoos  and  nnsatisfictory  for  the  distinct  guidance  of  a 
Tj.  Bat  tha  refusal  to  state  the  proposition  contained  in 
ii  last  exception,  leads  almost  necessarily  to  the  inference, 
it  the  Judge  did  intend,  by  the  direction  which  he  gave,  tu 
'  down  the  opposite  doctrine,  and  to  direct,  or  allow  the  jury 
assume,  that  it  was  competent  fur  tliem,  under  this  issue,  to 
luire  whether  tlie  vanant  was  malicionsly  applied  for,  and 
thout  probable  cause,  and  that,  if  satisfied  on  that  ixunt, 
i  pursuer  was  entilUd  to  a  venlict.  If  he  meant  not  b>  leave 
it  open,  he  ought  to  have  told  tlie  jury  sa  He  ought  spe- 
Uy  to  have  directed  the  jury  that  such  an  inquiry  was  in- 
npeteiit  under  the  ilsue,  and  then  to  have  made  the  direction 
gave,  if  such  was  its  meAning,  clear  and  distinct,  by  telling 
'  joiTi  that  though  the  warrant  was  honestly  applied  fioT, 
1  was  r^ular,  yet  the  entry  and  seizure  might  he  made  ti- 
ll by  proof  oS  malice  in  the  execution.  The  former,  how- 
r,  woiUd  rather  appear  to  a  lawyer  to  be  the  view  wfaitdi  tlie 
ige  intended  to  sute — viz.  to  allow  the  pursuer  a  sort  of 
le  in  reply  to  the  defender's  case — although  I  own  I  am  at 
jss  to  say  what  the  direction  really  means.  But  if  so,  be- 
4  the  general  oltjectlons  1  have  already  stated,  it  is  further 
r«tionable  on  the  ground,  that  It  Is  so  worded  that  the.jury 
:lit,  from  the  terms,  naturally  infer,  that  if  anyhow  they 
Id  find  mnlico  in  the  conduct  of  the  party,  though  none 
ipptylog  far  the  warrant,  they  might  find  the  entry  and 


seizure  to  be  illegsl.  The  great  and  insurmountable  error  in 
the  direction  in  this  case,  as  stated  on  the  record  and  Issue,  is 
in  allowing  the  pursuer,  when  the  defender  proved  his  privi- 
lege, to  enter,  in  answer  thereto^  on  the  quaanon  of  maUoe  and 
want  of  probable  cause,  In  order  not  merely  to  overcMae  the 
privilege,  but  to  obtain,  that  lepvate  ease,  a  verdict  on  this 
particular  Issue,  which  no  such  cue  coold  posribly  set  up  and 
establish. 

In  support  of  the  course  so  taken  st  the  trial  by  the  Judge, 
the  pursuer  pressed  upon  as  the  mode  In  which  the  case  of 
Fen  ton  V.  Carrie  was  disposed  of,  the  nnderstandlng  which 
that  case  certainly  has  created,  and  tiie  view  taken  of  Its  im- 
port in  Dunbar  «.  Stoddart,  by  X<ord9  Mackenzie,  Fullerton, 
and  Jeffrey.  Whether,  in  a  case  of  slander,  it  has  been  actually 
fixed,  that  what  it  was  proposed  at  the  trial  in  that  case  to 
allow  the  pursuer  to  du  in  order  to  overcome  the  privilege,  fs 
really  competent  in  such  a  case  under  such  an  issue,  I  do  not 
at  present  propose  to  consider.  I  am  ready  to  bear  that  point, 
which  I  think  li  in  no  degree  necessary  for  the  disposal  of  the 
present  case — more  formally  discussed  when  It  shall  arise, 
than  it  has  yet  been.  But,  at  the  same  time,  I  must  add,  that 
I  am  not  disposed  as  yet  to  disturb  the  understanding  which 
has  grown  out  of  the  case  of  Fenton,  and  acted  upon,  I  be- 
lieve, in  other  cases.  But  assuming,  in  favour  of  the  pursuer, 
that  it  would  be  competent  for  the  pursuer  of  such  an  action 
as  in  Fenton  v.  Currie,  when  the  defends  shewed  that  the 
injurious  words  were  spoken  in  a  privil^ed  state  of  facts,  to 
destroy  the  privilege  by  proof  of  the  feeling  and  enmity  with 
which,  under  cover  of  that  privilege,  occasion  was  taken  by  the 
utterance  of  the  wtHds  to  injure  him,  sUU,  on  the  grounds  I 
have  already  explained,  It  is  in  my  judgment  very  plain,  that 
the  course  permitted  to  the  pursuer  in  this  case  was  wholly  in- 
competent, and  that  the  distinction  between  the  competency  of 
such  a  coarse.  In  a  case  of  slander,  and  the  proposed  modo  of 
dealing  with  an  action  of  damages  for  an  illegal  search,  when 
it  appears  that  the  party  regularly  applied  for  legal  authority, 
and  thus  establishes  his  protection  by  proving  a  state  of  facts 
to  which  the  issue  of  the  pursuer  cannot  apply — the  distinc- 
tion, I  say,  is  so  marked  and  decided,'  that  the  case  of  Fontou 
cannot  apply  to  the  present  But  we  were  pressed  by  a  recent 
judgment  in  the  other  Division,  9th  March  1853,  Smith  «. 
Green.  I  am  not  able  as  yet  to  understand  that  esse,  though 
I  can  well  see  how  it  miglit  influence  the  mind  of  Lord  Ander- 
son, whose  charge  in  that  case  was  held  to  be  erroneous  on 
account  of  his  having  taken  a  course  which  he  might  think  was 
the  converse  of  what  he  did  in  this  case. 

It  was  an  issue  for  damages  on  account  of  simple  wrongous 
apprehendwu  The  defender,  on  record,  averred  no  privilege- 
stated  no  fketa  on  whldt  he  could  claim  privilege — and  bad  no 
plea  of  privilege.  At  the  trial,  the  Judge  ml«l — and  the  nn>- 
positions  are  numbered  at  lepiiate  and  distinct'  points,  which 
they  clearly  were — 

"  1*;.  That,  on  the  evidence  which  had  been  led,  there  was  a 
case  uf  privilege  disclosed,  and  that  it  was  necessary  fur  the 
pursuer  to  jwove  malice  and  want  of  probable  caasa 

*'2(f.  That  there  was  not  evidence  of  malice  and  want  of 
pmbsble  cause  to  go  to  the  jury;  and  did — 
"  Direct  the  jury  to  find  for  the  defender-" 
As  the  JudijK  stated  them,  these  directions  were  quite  con* 
sistent.  It  whs  stated  in  the  bill,  "The  foresaid  ruling  and 
direction,  in  htOh  parts,"  was  excepted  to ; — a  very  incorrect 
and  indistinct  way  of  receiving  or  notii^  an  exe^ion. 

Tlie  pursuer  contended  in  point  of  law,  and  this  is  broaghi 
in  before  the  direction : — "  But  the  counsel  for  the  pursuer  did 
on  the  other  hand  maintain,  that  under  the  issue,  proof  of 
malice  and  want  of  probable  cause  was  not  necessary — ihst  the 
case  was  not  a  case  of  privilege  to  the  effect  maintuned  by  the 
defender — and  that  if  it  was,  and  the  defender  was  entitled  to 
maintain  this  tries,  it  ought  to  be  left  to  tiie  jar^  to  say  whe- 
ther or  not  there  was  evidence,  to  their  satisiheticn,  of  malice 
and  want  of  probable  cause;"  and  the  direction  Is  afterwards 
said  to  be  excepted  to  **  to  the  e&ct  above  set  forth  ;*'-^notlier 
very  indistinct  mode  of  stating  an  exception,  and  leaving  no  defl- 
□ite  exception,  properly  speaking,  to  be  susttuned  or  dlsaUowed. 

N.iw  die  Court  took  up  an  objection — it  may  be  compe- 
tenily  ;  I  am  nut  entitled  to  Kview  what  was  done,  and  give 
no  opinion  either  way  as  to  Ita  competency— wl^ch  was  not  In 
the  bill  at  all,  viz.  that  the  defender  had  not  averred  :di^ 
pleaded  any  privilege.   This  is  tlie  ground  on  which  the  lymT" 
President's  opinion  is  rested.   I  do  not  understand  the  oitner 


481 


REPORTS  OF  0A8ES  DECIDED 


throe  JodgM  U>  differ  Trom  Itira  ;  on  the  contrarjr.  If  so,  then 
tbm  wu  no  privily  pleadaUe  in  the  cue,  whether  the  fitcti 
difolOMd  U  ornot ;  and  hence  it  wsa  "  not  oeceuary  to  prore 
miUee  and  want  of  probable  caase*," — and,  therefore,  there  could 
be  no  qoeition  as  to  the  competency  of  orercoming,  in  such  a 
case,  the  privilege,  when  properly  raised^  by  evidence  of  malice 
and  want  of  probable  cauie.  No  auch  point  could  really  be 
decided  if  the  record  excluded  the  defender  pleading 
privilege.  On  the  oontrarjr,  the  very  onxwf  te  reanlt  followed— 
via.  that  It  was  not  lueenarjf  to  lead  any  sach  proof. 

But  the  other  three  Juages  also  took  np  the  teemd  mlin^, 
that  there  waa  not  evidence  of  nmlice  and  want  of  probable 
cause  to  go  to  the  jury — a  ruling  which  proceeded  on  the  firtt 
direcUoD,  that  there  was  a  case  of  privilege,  and  that  it  w&s 
nooesaary  to  overcome  that  privily  by  evidence  of  malice  and 
want  of  probaUe  cause. 

The  pursuer  says  both  exceptions  were  sustained,— for  I  must 
take  the  bill,  however  indistinct,  incorrect,  and  embarras:'- 
ing  the  way  in  which  it  waa  framed,  as  stating  two  separate 
exception!  to  two  separate  directions — and  so  he  pleads  this 
case  as  a  decision  in  favour  of  the  competency  of  Uio  course 
adopted  at  the  trial  of  this  cause.  I  must  bold,  if  such  was  the 
judgment  intended  to  be  pronounccil,  that  the  latter  point  was 
not  only  nnnecessary  for  the  case,  hut  really  excluded  from  the 
ease  by  the  first  ground  of  judgrment.  No  doubt,  in  one  sense, 
if  a  party  in  an  unprivileged  case  proves  the  actual  malice  uf 
the  defender  in  order  to  increase  damages,  snch  evidence  is 
competent.  But  that  is  not  the  version  the  pursuer  gives  of  the 
result  of  Smith  v.  Green.  He  maintains  tliat  it  was  a  decision 
on  the  competency  c£  what  the  pursuer  here  propo»eJ  and 
undertook  to  do  wlwn  tlie  Judge  held  the  case  to  be  privileged. 
But  if  the  Oourt  held  that  privilege  could  not  competently  l>e 
stated,  it  followed  n  aeattifa/e  jtait,  that  no  judgment  could 
advisedly  be  given  that  it  was  competent  and  necesxary  in  that 
case  to  overcome  the  privilege  which  they  prevented  the  det'ei.- 
der  from  pleading. 

The  actual  interlocutor  is  in  the  following  terms  : — *'  Edin- 
burgh. 9fA  Marth  1853.— The  Lords  having  advised  the  bill  of 
exceptions,  and  heard  counsel  for  the  parties,  allow  the  excep- 
tion, set  aside  the  verdict  In  this  cause,  and  grant  a  new  trial ; 
reserving  consideration  of  the  point  nf  expense's  till  the  final 
settlement  of  the  cause.  Duw.  M'Neill,  I.P.D."  Wh«t  the 
real  import  cf  this  interiocutor  is  looking  to  the  opinions,  it  is 
not  perhaps  easy  to  collect ;  but,  as  the  exception  is  worded,  j  t 
is  a  dedrion  that  there  was  no  privilege  in  the  case — and  if  so, 
then  it  cannot  decide  how  a  privileged  case  should  be  dealt  «iti'. 

And,  really,  looking  to  the  case  of  Smith  v.  Green,  as  dis- 
closed in  the  evidence,  it  is  a  very  serious  question,  whether 
there  was  any  privilege  at  alt.  A  person,  in  the  heat  and 
bustle  of  forcing  an  entrance  into  an  auction  room,  met  with 
obstmetion  or  Jostling  from  the  pursuer — called  in  a  pc^iceman, 
and  gave  htm  on  the  spot  in  charge  for  what  was  not  distinctly 
mentioned — desired  him  to  be  committed — insisted  on  having 
him  taken  outof  the  room,  and  taken  to  the  police-office.  Tlie 
policeman  did  so,  not  knowing  bis  duty;  and  at  the  office,  the 
pursuer  made  no  charge  at  all,  and  so  the  pursuer  was  dis- 
missed. Whether,  in  another  state  of  facts,  a  charge  maite 
to  a  police-officer  would  have  Pome  privilege,  la  a  very  diffe- 
rent question  ;  and,  accordingly,  in  another  report,  I  see  the 
Lord  President  reserves  his  opinion.  But  taking  the  facta  as 
they  appear  in  the  evidence  contained  in  the  bill,  tliiswas  not  a 
case  of  privilegti  at  all,  but  of  rasl),  hasty,  and  violent  condut^r. 
It  has  no  analogy  to  such  a  case  as  the  defender's  evidi-nce  in 
this  case  disclosed.  I  may  only  add,  that  the  two  reports  as  yet 
published  are  very  contradictory  as  to  the  grounds  of  judgme*  t. 

On  the  whole,  E  think  we  must  sustain  the  exceptions,  which 
put  an  end  to  tlie  cause — and  therefore  find  it  uimeceasary  to 
dispose  of  the  rule.  If  we  mtut,  then  I  have  no  difficulty  in 
biwling  that  there  is  no  evidence  whatever  to  suppoit  the 
verdict. 

I^rd  Cockbum. — I  think  this  a  very  clear  case. 

It  has  sometimes  been  proposed  to  abolish  issues,  except  in 
very  partienlar  cases ;  and,  in  all  ordinary  caste,  to  try  the 
nam  ignn  the  reeord.  I  am  inclined  to  think  that  thb  would 
be  a  great  improvement.  It  would  tend  to  teform  tiie  tbings 
now  called  records, — particularly  by  compelling  the  parties  to 
deduce  the  legal  resnlts  of  whtit  they  mean  their  statements 
to  imply,  into  precise  and  appropriate  pleas ;  and  it  wonld 
allow  the  jKAntB  to  vary  at  the  trial  according  to  the  varia- 
tions (tf  the  eWdcnce,   But  at  preseat  this  la  not  our  system. 


We  are  prevented  by*  statute  from  trying  aD;cHMta<> 
upon  ianies, — ^notthespODtoneonsiasueaintowhidiaw^ 
framed  record  naturally  flows,  but  issues  extnctsd  Me* 
trial  by  the  Court.  The  issues  thus  extracted  ftrai  tb«rKH': 
form  the  only  rudder  by  which  the  cause  can  be  stwred  m« 
trial.  Thus  the  main  prospective  skill  and  struggle  btfoietb' 
is  in  the  framing  of  the  issues ;  because  these,  onoe  framd.  t.- 
what  the  parties  must  stand  upon,  or  fall.  Tbefonulioab'i 
new  issue,  in  the  course  of  ft  trial.  Is  repngaaot  to  otH  vV« 
suheme  of  procedure.  It  would  just  ba  goingtotrlil  vikz 
an  issue,  against  the  express  direction  of  the  statuta. 

The  pursuer  rested  his  action  on  the  statement,  Hut  In 
premises  had  been  invaded,  and  his  property  carried  off,  bu'. 
defender,  or  by  others  acting  under  his  anthotity,  " 
and  ilUgaUy."  He  was  warned  by  the  defender's  pait  ol  & 
raconl,  that  whatever  had  been  done,  was  donebr  tbeo^ 
of  criminal  jusUce  under  a  regular  search  wanaat,  y/^. 
for  on  iuformatiou  given  by  the  defender,  without  niiiSnx 
on  probable  cause  of  suspicion.  The  pursuerchosctodiBt^' 
this  notice,  and  which  ho  was  perfectly  entitled  to  Aa.  ) 
pursuer  Is  bound  to  restrain  and  encumber  bimielf  b;  '»< 
drawn  from  his  adversary's  statement,  which  sUteioeaii. 
dmiu.  But  of  course  he  runs  the  risk  of  adbetiug  to  Ib'*' 
issue.  The  pursuer,  knowing  this,  chose  to  takeaoiMtKR 
merely  pot  it  to  the  jury,  whether  what  he  compl^ncdi^' 
been  done  wrongfully  aud  illegally.  At  the  trial,  Uicddfe 
led  evidence  with  a  view  to  raise  his  case  of  privilege, by^ 
iug  the  truth  of  what  be  had  set  forth  in  the  record. 

If  the  jury  had  disbetiectd  the  defender's  evidenn.C' 
would  have  been  entitled  to  find  for  the  pursuer, « Ut.. 
been  injured  by  a  wrongful  and  illegal  proceeding,  fini- 
posiug  them  to  have  been  Fatisficd  that  everything  hiJ  ^ 
done  regularly,  under  a  regular  warrant,  so  thst  dotc. 
could  be  given  against  the  defender  unless  he  liad 
le};al  machinery  in  order  malicioiuly,  and  withoat  pr-.^' 
cause, — then,  what  ought  the  Judge  tu  bare  done ! 
did,  appears  on  the  bill ;  and  I  see  no  doubt  whatawc 
rubstance.  He  directed  the  jury,  that  they  coold  oot 
the  defender  unless  they  were  satisfied  ttiat  there  faitt 
the  presence  of  malice  and  the  absence  of  probaUe  cai^ 
the  question  If,  whether  this  was  right  ? 

I  am  of  opinion  that  it  was  wrong,  liecaiise  it  »am»' 
jury  to  decide  against  the  defender  if  Ihes  beiiewd  (** 
acted  mnliciooaly  and  without  probable  cause ;  wheRU' 
the  pursuer,  as  the  evidence  turned  out,  roquiredthetiiai 
of  these  qualities  for  his  success, —then,  not  having 
bis  issue,  the  correct  result  was,  that  whatever  be 
by  any  other  proceeding,  he  must  neceessuily  losetbtKi 
under  the  only  issue  that  the  jury  bad  been  sworn  toty 
think  that  this  is  fixed  by  the  coses  of  Fenton  and  (^!>^~> 
Not  that  tliese  cased  were  the  same  In  their  circuiiisusw«' 
this  one ;  but  the  prittdpU,  that  where  %  defender'*  e»sb' 
extinguished,  orsuperscded,  the  porsner'siBSue,  thepnno^^ 
lose  the  verdict,  was  recognised  by  nearly  all  the  Judge-  » 
indeed,  I  require  no  authority  on  the  anhject.  Fotfej"- 
it  be  doubted,  that  a  pursuer  cannot  obtain  a  legal  wifi' 
fln>t  taking,  and  then  proving,  an  iasno  which,  in  tbt 
stances,  does  not  entitia  him  to  obtain  it  I  He  csdih<  v 
don  the  issue  which  he  took,  and  intoodnce  a  nev  m  13  ° 
course  of  the  trial,  and  this  merely  became  his  exHtai"* 
though  it  suited  his  onticipatiOD  of  the  fiwts,  b  diMoK"^' 
to  suit  their  troth. 

Nor  ia  there  any  peculiarity  ndaed  by  the  circonsboa  ■ 
privilege  ;  the  very  same  thing  may  occur  in  anyo^^ 
where  a  pursuer  chooses,  or  is  compieUed,  to  ba  prenKi" 
any  particular  circumstance,  and  discovers,  in  tbe  pnj^^ 
the  evidence,  that  he  is  wrong  as  to  that  circomsttHe 
and  vlaett  for  Inatonce,  and  the  charaOer  in  whici*'-^ 
was  done,  are  constantly  set  forth  in  issues,  so  as  to  «*■ 
tial  to  a  party's  success.   Was  it  ever  heard  of,  ti»t  • 
whom  tbe  evidence  detects  in  an  error  as  to  these, 
from  the  consequences  by  raising  a  case  at  the 
out  of  tbe  issue  f   If  this  were  competent,  puicUdn^*^ 
would  be  useless;' and,  in  particular,  no  pursu* 
trouble  himself  by  setting  forth  malice  or  want  «  PT^ 
cause,  because  he  would  knot*  that  be  may  rMtftto'** 
necessary,  at  tbe  trial.  ^ 
All  this  refers  to  the  actual  cose  of  prfvilegB,*"^^ 
special  defence,  disclosed  in  the  record.  TSb**"'''^ 
if  any,  where  it  can  be  competent  for  a  dttadhilO^ 
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lh«  proof  of  a  tpeclal  defence  wblch  has  not  Wn  set  fortb  in 

the  record  ;  b^use  a  dcfeoce  not  previously  diBCloeed,  can 
Rrarcily  ever,  if  erer,  be  taken  tip  at  tbe  trial  If  BHch  a  thing 
fhoali  ever  liappen,  Its  reenlts  majr  then  be  dieonssed.  AH  I 
shall  Hftjr  now  is,  that  at  present  I  am  Inclined  to  think,  that 
«reD  tlie  previous  non-discloeure  wonld  not  give  the  ponuer 
the  Btraogo  remedy  of  being  entitled  to  a  rerdicfc  not  war* 
nuited  hj  his  own  issue,  or  by  any  iaaue  before  tbe  jary. 

Lord  Mttrray. — entirely  concur.  No  case,  I  think,  could  be 
l«tter  calculated  to  bring  out  the  law  «titb  reference  to  act- 
ings ooder  a  legal  warrant.  It  is  a  most  important  case,  and 
I  concur  to  entirely  with  your  Lordships,  that  I  think  it  on- 
oeceasaty  to  add  anything. 

Lord  Wood. — After  the  full  opinions  which  have  been  deli- 
vered, I  do  not  tldnk  it  necessary  to  say  more  than  that, 
looking  to  the  nature  of  tbe  case,  and  to  its  special  circum- 
nances  and  nbape,  as  appearing  from  the  record,  and  to  the 
ii.rms  of  the  issue  taken  by  the  pursuer,  (without,  however,  as- 
si'iitiag  to  all  the  observations  which  hare  been  made,  parti> 
iniarly  those  upon  the  meaning  of  the  direction  given  by  tbe 
learned  Judge  who  tried  tbe  case),  I  agree  that  the  defender's 
I'Kception  to  the  direction  must  be  sustained.  I  am  satisfied 
tliat  there  is  a  clear  dUUnctlon  between  the  present  case  and 
those  of  actions  of  damages  for  slander,  snd  that,  by  the  Judg- 
ment ire  are  now  to  ptonounce,  we  nholl  not  Interfere  with 
^tliut  is  said  by  tbe  pursuer  to  have  been  held  or  decided  in 
>Vutoo  B.  Cunie,  and  Dunbar  r.  Stoddart.  I  certainly  should 
t'iit  be  dis);oscd  to  disturb  anything  that  may  have  bben  cou> 
t^i'ieied  to  be  settled  by  these  cases. 

I  alio  concor  with  your  I/irdships  in  Iiolding,  that  the  direc- 
lioiu  whidi  by  tbe  defender  were  required  to  be  given,  were  in 
iliii  esse  correct  in  point  of  law,  and  ought  to  huve  been  given. 

At  (he  same  time  I  would  desire  toadd,  that  I  entirely  assent 
t->  tbe  remarks  of  your  XiOrdship  as  to  the  position  in  which, 
«ith  reference  to  prior  cases,  the  learned  Judge  was  plaoi^d 
in  ^11%  the  direction  excepted  to.  I  can  very  well  understand 
Imlualmost  unavoidably  directed  the  jury  as  he  did,  unless 
a  nudiAiller  argument  had  bi»D  submitted  than  I  presume 
"uiddnssed  to  him,  and  more  time  allowed  for  consideration 
iluD  the  course  of  proceedings  at  a  juiy  trial  affords.  If  I  had 
iried  the  cause,  I  should  have  been  very  much  surprised  to  find 
that  I  hsd  then  had  such  an  understanding  of  tbe  case  as  would 
li«Te  prevented  me  from  directing  the  jury,  if  not  in  precisely 
ibe  tame  terms,  at  least  sutstantially  to  the  same  e£fect. 

The  Court  prooounced  the  following  interlocutor: — 

"  Sortains  tbe  exception  taken  to  the  charge  given  to  tbe 
jur)  :  Hod  that  the  jury  should  have  been  duected  by  the 
Jnd{^  in  point  of  law,  that  if  the  entry  of  the  pursuer's  pre- 
miiU'R,  and  the  seizing  and  carrying  off  the  lead,  were  by  police- 
c^mKtablefi  acting  under  and  by  virtue  of  the  search  warrant 

10th  April  1851,  the  defender  was  entitled  to  a  verdict  in 
!ju  fuTour ;  and  also  that,  under  the  pursuer's  record  and  Issue, 
it  wag  incompetent  for  the  pursuer  to  prove,  that  in  applying 
for  tbe  said  warrantor  lOth  April  1861,  the  defender  faa<l  acted 
ndidoiisly  and  without  prolMible  cause :  And,  therefore,  set 
ande  tbe  verdict  in  this  cose :  Find  the  pnrsner  liable  in  the 
npense*  of  this  bill  of  exceptions,  and  discussing  the  same ; 
show  an  account,"  &c 

An.  Logar,  Hitlar;  John  Cullen.  \7.S.  Affetd.—AU.  Dean 
<'f  Faculty  (IngUs),  Toung;  Alex.  Hamilton,  W.8.  Agent.— K 


6lh  July  1803. 
FiBST  DirmoN. 
WiLUAu  Nathaniel  Forbeb.  Pursmr,  v.  William 
Charles  Forbes  and  otherB>  D^mdera. 
f.mW — Trust — Construelion — Obligsfion — A»  entailwat  exe- 
rVtd  in  favmtr  of  the  entailer  and  hit  heira,  whom  failing,  in 
Jovtmr  of  A  and  hia  heira.     TTte  fetttr*  were  laid  upon  "  Me 
^tin  and  subatitutea  foresaid."    The  deed  contained  nrpresn 
poven  of  alteration  and  revocation.    la  the  exercise  of  those 
j-teera,  the  entailer  executed  a  trust-deed  directing  a  new  entail 
lo  be  made,  under  the  fetters  and  limilatir.ni  contained  in  the 
prtviaut  entail.         failure  of  previous  heira,  A,  at  the  en- 
iiiler*!  death,u>as  in  the  pusitinn  of  a  conditional  institute  tak- 
"9  the  talate,  not  as  heir,  hut  as  disponre  ;  so  that  limitations 
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laid  on  '*  heira  and  tubatitutea"  would  not  have  bomd  him — 
Held  that  the  Judicial  factory  who  caae  to  represent  the  trual, 
was  bound  to  execute  am  entail  i*  aueh  lerma  as  to  make  the 
Jettera  binding  upon  A. 
Etiiail — Aberdeen  Act — Entail  Amendment  Act — Presumed 
triieniion — An  entail  was  executed  prior  to  the  late  Entail 
Amendment  Act,  It  contained  no  power  to  provide  wivea  and 
children,  but  auch  power  then  existed  bg  virtue  of  the  Aberdeen 
Act.  Under  powers  of  revocation,  the  entailer  executed  in 
1840  a  trust-deed  directing  a  new  entail,  nothing  being  aaid  aa 
lo  proviaiona  to  wives  and  children.  The  JSafou  ^sisn^Mit 
Act  paaaed  i*  i84t),  wherebg  the  Aberdeen  Act  maa  repealed  aa 
to  all  entmla  to  be  marfi  atibaequeui  to  that  date.  7%e  truater 
died  in  1861 — Held  that  the  judicial  factor,  who  came  lo  re- 
presttnt  the  truat,  was  not  entuled  lo  inaert  in  the  new  entail 
any  power  to  provide  wives  and  children- 

This  was  a  declarator  for  the  purpose  of  having  it 
judicially  asoertuned — \sl,  Whether  the  pursuer  was  to 
be  bound  bj  the  fetters  of  a  strict  entail  to  be  executed 
under  the  instructions  eontfuned  in  the  trust-deed  of  the 
late  General  Forbes  ;  and,  'Id,  Whether  the  entail  was 
to  confer  power  on  tbe  pursuer  and  the  substitute  heirs 
to  charge  the  entailed  estates  with  proviuons  to  widows 
aod  jounger  children. 

The  late  General  Forbea  was  proprietor  of  the  estates 
of  Auchernach  in  Aberdeeoshire^  and  Donnottar  in 
Kincardineshire.  In  1831  he  executed  an  entail  of  the 
first  of  these  estates  ;  and  in  1 886  he  executed  an  entail 
of  the  second. 

Both  of  the  deeds  contained  the  clauses  irritant  and 
resohitiTe  of  a  strict  entail.  The  desUnation  in  both 
was  to  and  in  &vour  of  the  entailer  himself,  and  the 
heirs-male  of  his  body;  itihom  failing,  the  heirs-female 
of  his  body;  whom  fuUing,  to  William  Nathaniel  Forbes 
(the  pursuer)  Us  natural  son,  and  the  heirs-male  of  his 
body;  whom  failing,  to  a  series  of  other  subatitutes. 
The  clauses  irritant  and  resolutive  were  made  applicable 
to  "  tbe  heirs  and  substitutes  aforesaid."  Both  deeds 
excluded  the  legal  rights  of  terce  and  courtesy;  and 
neither  contained  any  power  to  grant  proviaons  to  vires 
and  husbands,  and  to  younger  children. 

Ad  express  power  to  revoke  and  alter  was  inserted  in 
both  deeds,  which  were  duly  recorded  in  the  register  of 
tailzies  during  the  granter's  lifetime;  but  he  took  in- 
feftment  only  on  the  entail  of  Auchernach. 

On  Uth  January  1840,  G(eneral  Forbea  executed  the 
trust-diqmsition  and  deed  of  aettlem«it,  on  the  con- 
struction of  which  the  present  questions  arose.  This 
deed  narrated  the  two  entails,  the  truster's  reserved 
power  of  revocation  under  them,  and  the  probability 
that  his  two  surviving  natural  sons,  the  piu^uer  and 
Benjamin  Forbes,  or  either  of  them,  would  succeed 
him  as  heirs  of  entail.  It  also  set  forth,  that  tbe  truster 
had  other  means  ,and  estate  which  he  was  desirous  of 
vesting  in  trust  for  the  purposes  after  specified,  and 
that,  for  the  execution  of  these  purposes,  he  was  de- 
sirous of  exercising  his  reserved  powers  under  the  deeds 
of  entail.  The  deed  then  proceeded  to  convey  the  gran  • 
ter's  whole  estate,  heritable  and  moveable,  entailed  and 
unentailed,  to  five  persons  u  trustees,  llie  following 
are  the  material  provisions  of  this  deed; — 

"  Quarto,  After  accomplishing  all  the  other  purposes  of  tli's 
trust,  the  said  trustees  shall  layout  and  invest  tliewhule  <ie- 
utimulations  of  rents  and  interests  of  my  heritable  estates  and 
difbts,  together  with  the  whole  produce  of  my  personal  means 
and  estate,  and  the  interests  accruing  on  the  accumulations, 
in  the  purclinse  of  lands  and  heritages  situated  ai  near  and 
convenient  as  tlie   :an  be  reasonably  had  to  my  said  estates  of 
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Anehernach  and  Damiottir,  and  shall  Mttle  and  Mcofe  t1i« 
lands  and  beritagM  to  to  be  pnrchtMd,  by  a  deed  or  deeds  of 
strict  entail,  upon  the  series  or  beir*  after  mentioned,  and  under 
the  tame  conditions,  prorisions,  limitations,  restrictions,  clanses 
prohibitory.  Irritant  and  resolative,  and  other  clanses  at  are 
contained  In  the  said  entiila  of  the  estates  of  Auchemadi  and 
Dnnnottar." 

**  And  with  this  hrtber  special  prorinon  and  declaration,  that 
in  place  of  the  destination  coot^ned  in  mr  atiA  deeds  of  entail, 
the  new  entail  or  et-isils  so  to  be  executed  by  my  said  tnutees, 
shsU  call  to  thesuccefsion  the  heirs- male  of  my  Ixxlyt  whom 
failing,  the  heiri-fumale  of  my  body  ;  whom  failing,  the  said 
William  Nathaniel  Forbes  my  natural  eon,  and  the  heirs>niale 
of  his  body ;  whom  failing,  the  said  Benjamin  Forbes  my  natural 
son,  and  the  heirs-male  at  his  body ;  whom  Mling,  Ac— all  heirs 
Bale  or  female  be)  ng  bound  to  take  the  name  of  Forbes ;  whom 
all  failing,  my  own  nearest  heirs  and  assignees  whomsoerer,  the 
eldest  heir-female,  and  the  descendants  of  her  body,  always  suc- 
ceeding without  diviBion  thronghoot  the  whole  course  of  succes- 
sion, and  ezdndinK  beirs-portioners ;  but  with  and  under  the 
ccmdlUons,  provisions,  (Janaes  Irritant  and  resolutin,  exceptions 
and  reservations  contained  in  my  said  deeds  of  ent^l." 

**  And  in  case  my  present  intention  of  re-entailing  my  said 
estates  of  Aachemach  and  Dunnottar,oraddingaBapplementary 
entail,  in  consequence  of  the  change  of  destioaUon  which  I  have 
now  Anally  resolved  upon,  should  from  any  cause  not  be  carried 
into  execuUon,  it  is  my  wish  and  desire  that  my  said  trustees 
shall,  as  soon  as  convenient  after  my  death,  make  up  and  com- 
plete titles  to  my  said  estates  of  Aachemach  and  Donnottsr, 
and  strictly  re-entail  the  same  according  to  my  intentions  as 
expressed  in  this  deed  ;  it  being  my  particolar  wish  and  desire, 
that  the  destination  of  my  said  estates  of  Aachemach  and  Dun- 
nottar  should  be  to  the  same  series  of  hdrs  as  those  immediately 
above  mentioned." 

Gfeaeral  Forbes  died  on  16th  August  1851,  without 
leaving  lawfiil  issue,  or  executing  sny  new  entails  of 
the  estates  of  Aucbemach  and  Dunnottar.  He  was 
predeceased  by  three  of  the  trustees  whom  he  had 
named:  and  an  appKoation  for  the  a|^intment  of  a 
jndi<nai  &ctor  was  presented  by  one  of  the  two  suTTiving 
tmstees.  In  February  1852,  the  Court  appointed  Mr. 
Donald  Lindsay  to  the  office,  with  special  powers  to 
maice  up  titles  to  that  part  of  the  trust-eetate  which 
consisted  of  lands  or  other  heritable  property  within 
Scotland,  and  to  grant  and  complete  entuls  thereof;  in 
terms  of  the  trust-deed. 

The  judicial  factor  having  completed  in  his  own  per- 
son, titles  to  the  heritable  estates  of  the  truster,  prepared 
the  drafts  of  two  entails  of  Auehemach  and  Dunnottar. 
In  these  proposed  deeds  the  destination  was  in  terras  of 
the  trust-deed,  and  the  fetters  were  laid  upon  "  the  heirs 
and  substitutes  aforesud."  These  drafts  also  oontained 
powers  to  charge  the  entailed  estates  with  provifflons  to 
widows  and  children,  declaring  that  sncb  proTioons should 
in  no  case  exceed  the  amount  authorised  by  the  Aber- 
deen Act. 

In  these  circumstances,  the  judicial  factor  presented 
a  note  to  the  Court,  praying  for  a — 

"  remit  to  an  experienced  profesMonal  person,  being  either  an 
advocate  or  a  writer  to  tl>e  signet,  to  examine  into  the  proce- 
dure had  upon  the  appointment  of  the  said  judicial  factor,  and 
titles  made  Dp  by  him,  and  to  revise  the  drafts  of  the  said  deeds 
of  entail  to  be  granted  by  the  iiid  judicial  factor,  and  to  report 
to  the  Court  (hereupon.* 

The  matter  was  remitted  to  Mr.  Gtwrge  Buodaa, 
advocate,  who  reported,  inter  alia,  that  the  fetters,  if 
Ifud  merely  upon  "  the  heirs  and  substitutes  foresaid,"  as 
proposed,  would  not  bind  the  pursuer  W.  N.  Furlics, 
who,  by  the  death  of  the  truster  without  lawful  issue, 
would,  as  institute  or  conditional  institute,  take  the  en- 
tailed estate,  not  as  heir,  but  as  di^pnnce.    He  also  re- 


ported, that  the  judicial  factor  had  inserted  powers  to 
make  family  provisions,  on  the  view  that,  in  consequence 
of  the  repeal  of  the  Aberdeen  Act  as  to  all  entails  exe- 
cuted snbseqnent  to  1st  August  1848,  such  powers  were 
necessary  for  the  purpose  of  jiving  the  same  operation 
and  effect  to  the  new  entail^  as  the  old  would  have  had 
if  they  had  remuned  muevoked, — the  Aberdera  Act 
being  in  operation  at  the  time  th^  were  executed.  Bwt 
the  reporter  intimated  his  opinion,  that  it  was  incompe- 
tent to  insert  such  powers,  the  truster  having  mrnred 
the  EntaU  Amendment  Act  of  1848,  (11  A  12  Vict.  c. 
36),  under  the  13th  section  of  which,  tibe  Aberdeeo  Act 
was  partially  repealed,  as  above  stated. 

The  Court  were  of  opinion,  that  these  two  poiati 
could  not  be  properly  determined  in  the  incidental  ap- 
plication on  the  part  of  the  jodicial  factor,  but  that  they 
ought  to  be  tried  in  a  process  calling  the  variona  parties 
interested,  into  the  field. 

The  present  declarator  was  accordingly  Invog^t  at 
the  pursuer's  instance  against  the  other  heirs  of  entail. 
The  Jirst  conclnaon  was  to  have  it  fonnd  and  declared — 

"That  according  to  the  sonnd  construction  of  the  tnst-dis- 

position  and  deed  of  settlement  and  the  instmctions 

therein  contained,  taken  in  connection  with  the  deeds  ef 

entail  lefermd  to  there  cannot  l^ally  be  inswted  in 

the  dispositions  or  deeds  of  entidl  intended  and  ap- 
pointed to  be  executed  in  favour  of  the  puzmer  and  lbs 

other  heirs  called  by  the  destination  any  condition 

proviBiomi,  or  clauses  prohibitory,  irritant  and  resolutive,  as 
applicable  to  the  pursuer,  so  as  to  delur  him  from  dealing  witb 
toe  lands  and  estates  to  be  thereby  conveyed,  in  like  tnaaocr, 
and  with  the  same  powers  as  belong  .to  a  fee-aim pk  p»- 
prietor." 

Alternatively  the  summons  oonclnded — 

**Tbat  the  dUpoeltions  or  disposition,  or  deads  oriatil 
entail,  directed  to  be  executed  by  said  tmst-disporiticaaai 
deed  of  settlement,  should  and  will  Ml  to  be  fkanud  at 
execnted  in  favour  of  the  pursuer,  sod  tbe  other  partisl  eft- 
titled  to  be  called  In  the  destination  of  the  estates  ts  W 
thereby  conveyed  and  settled,  in  such  terms,  and  is  aodi 
and  manner,  at  the  sight  of  our  said  Lords,  so  as  tfaai  liie 
fetten  of  the  entail  to  be  therein  inserted,  are  not  to  ftm^to 
the  pursuer,  or  to  debar  or  prevent  him  flrom  dealing  wtthtfce 
lands  or  estete  to  be  thereby  conveyed,  in  Hke  maoner,  w4 
with  the  sune  powers  as  belong  to  a  fee^mple  pro|iiiatar.** 

There  was  this  &rther  alternative  eondnaon— 

<•  That  the  destination  to  be  inserted  In  the  dispealtioBS  « 
dispneitioa,  or  deeds  or  deed  of  entail  directed  to  be  cxe- 
cuted  by  said  tniat-diaposition  and  deed  of  settlement^  sbaB 
be  framed  and  inserted,  at  tbo  sight  of  our  said  Lords,  in 
terms  and  words  used  and  employed  in  said  trnst-di^positiaB 
and  deed  of  settlement,  and  not  otherwise ;  an^  that  tba  ps»> 
bibltory,  irritant  and  reaolntive  olausw  to  be  inserted  in  tlw 
dlspoaitions  or  disposition,  or  deeds  or  deed  of  entail  iflrM^iad 
to  be  execnted  said  trust-di^KMltlon  and  deed  Trfrrttlnmcal. 
shall  be  framed  and  inserted,  at  the  sight  of  oar  said  Lonb. 
precisely  as  they  stand  in  the  deeds  of  entail  reCerred  to,  aaid 
partly  recited  in  the  said  tmst-dispositioo  and  deed  of  ssttiv- 
meot,  and  ao  as  to  be  directed  ^inst  the  '  btirs  and  snhiSi 
totes,'  in  strict  and  literal  compliance  with  the  direetioMtrf 
the  sidd  deceased  Lteutenant-Oeneral  Mathatdel  ¥ofbaih  m 
expreswd  in  ^e  said  tmsc-dispodtlon  and  deed  of  ■iftlfinai. 
and  not  otherwise." 

With  reference  to  the  Kctmd  point,  or  the  effiM*  «f 
the  repeal  of  the  Aberdeen  Act,  as  to  entails  ni  uuattd 
subsequent  to  the  Entail  Amendment  Act,  the  sumaoM 
concluded — 

"  That  according  to  the  trno  meaning  of  the  said  deoMsed 
Lieutenant- Geneial  Nathaniel  Forbes,  as  expressed  In  ttoksirf 
trust-disposition  and  deed  uf  settlement, ^nd  aceordiag  MIka 
sound  constmcUon  thiiiniif  iji  i  sni»irTiai'!ialii|i1wiliai^ 
of  entail  therein  referretriSllP  ^^•^^^^^^^^  
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■ad  tbe  other  he!ri  of  entail  called  by  tbe  aal<)  Ueateuatit. 
tieiwra]  Korbcs  in  the  deatitiHtion  of  hin  estates  under  tbe 
Budtrnstdl^iosiUon  and  deed  of  settlement,  and  relative  deeds 
dterelB  referred  to  ftad  partlr  recited,  were  and  are  to  have 
(%ht,  power  uid  llbtfl'tv,  to  make  provisIoDB  for  their  widows 
and  younger  chihirpn,  to  the  eame  effect  aud  extent  as  pro- 
Tided  for  in  the  act  6  Qeo.  IV.  c.  87 ;  and  tbat  tbe  dispoeitiooa 
Dtdiapositioi},  or  deeds  or  deed  of  entul  to  be  executed  iu 
tenns  of  the  directions  contained  in  said  tntst  diopositioD  ami 
iked  of  settlement,  should  and  will  fall  to  be  executed,  at  the 
^tofoni  said  Lords,  in  tuch  terms,  and  way  and  manner, 
u  to  enable  and  empower  the  pnrsner  and  the  said  other  hi'irs 
of  tatail  to  ezecnte  or  make  proTbions  in  favour  <^  ^eir 
wiifows  and  yonnger  children  tespectivelyi  to  the  said  vSoci 
aodntMit" 

These  coQclosions  were  rensted  by  certain  of  the  heira 
of  eatail;  who  appeared  and  lodged  defencea. 

The  declarator  having  been  reported  to  the  Court  ob 
m^geniiam  vrith  the  judicial  factor's  application,  tbe 
Moving  opinions  were  delivered: — 

Lord  Prttident. — ^This  case  was  before  us  in  tbe  month  of 
March  last,  od  a  note  from  the  j  udicial  factor,  as  to  tbe  deed  of 
enuii  to  be  execnted  under  tluB  trust-deed.  Two  points  were 
taitcA  :-^t.  Whether  the  petitioner  was  to  be  under  the  fet- 
ters of  tbe  entcUl.at  all ;  2d,  Whether  the  entiUl  was  to  be 
fnmei  so  as  to  include  a  power  to  make  provisions  in  favour 
of  wiresand  cliildren.  We  thought  that  xuch  qucfltions  could 
Dot  be  8aUs6u!tor)Iy  deposed  of  on  mch  an  application.  We 
thought  it  right  that  a  declarator  should  be  brought,  and  this 
hai  scGordingly  been  done.  It  has  been  reported  to  us  to  l>e 
disposed  of  along  with  the  application.  It  is  truly  aa  in  that 
dedtntor  that  we  are  now  to  dispose  of  tbe  interests  of 
partio. 

MUttha  first  question,  I  think  it  very  clear  tbat  the  pur- 
niei  iDiitt  be  fettered.  Tlie  trust -deed  is  to  be  construed  as 
io^rDctionB  to  trustees  to  make  such  a  deed.  Now,  under 
tbex  jostructiona,  it  is  clear  that  the  deed  to  he  madu  Is  a 
ttnct  entuil.  In  the  fourth  purpose  of  tbe  trust  we  iiave  tbe 
Qipnn'ou, "  Berieeof  hdnafter  lueDtiuned."  It  isas  one  of  that 
Kriea  of  heiis  tliat  tbe  pursuer  claims.  By  the  accident  of  the 
fuloie  of  previous  heirs,  he  is  tbe  first  party  taking  under  the 
deed.  But  the  direction  in  tbe  trust-deed  does  uot  say  that 
l>e  it  to  be  exempt  from  the  fetters  in  that  contingency.  Here 
thequation  ii>,  what  is  the  direction  of  tbe  troater.  It  is  to 
■ukean  entail  in  favour  of  tbe  heira  ofter  mentioned.  Tbe 
ctteof  Hood  in  1829,  (Hackenrie  of  !^orth'8case),ls<t/or(iort 
to  this  case,  Tbere  the  deed  of  entail  was  actually  made  when 
the  party  entitled,  on  failure  of  previous  heirs,  came  to  take. 
It  a  qttlte  plain  tbat  these  instructions  admit  hut  of  one  ruad- 
in^— viz.  that  the  pursuer  is  to  bo  included. 

Then,  as  to  the  tecond  point,  whether  a  power  is  to  l)e  in- 
■erted  to  make  provii^ioou  in  favour  of  wives  and  children,  I 
think  tills  question  is  also  to  be  answered  in  tbe  negative. 
Tfae  power,  under  the  Aberdeen  Act,  to  make  provisiuus  to  a 
^erhdo  extent,  was  a  power  not  given  by  deed  of  entail,  but 
\>j  statute.  That  act  was  paesed  in  1824,  and  repealed  iu  184». 
Ag  to  all  fotnro  t^ntailn,  the  law  as  ic  Btoi>d  prior  to  tbe  AUei- 
deen  Act,  revives.  The  argument  maintained  by  the  pursuer 
is,  tbat  when  (ieneral  Qorduu  made  the  entails,  the  ALterdreo 
Act  was  in  operation,  and  therefore  that  such  a  power  to  piu- 
ride  wira  and  children  must  have  been  In  bis  contemplntiuu. 
He  a^nes,  thid  the  instroctions  of  tbe  truster  to  make  an 
entail,  had  reference  to  an  entail  under  which  the  powuiit  did 
eiiflt.  All  that  may  be  true  ;  but  asnnmiug  its  truth,  1  do  not 
thiuk  it  sufficient  Co  support'the  conclusions  of  this  action. 
The  truMtersurvivud  tbe  repeal  of  the  Aberdeen  Act,  and  gave 
no  direction  to  Insert  any  such  provision.  It  is  said  that  this 
is  a  qn^lon  <rf  intention ;  and  tliat  tbe  truster  did  probably 
itot  advert  to  the  cbuiged  state  of  the  law.  But  what  is  there 
here  from  which  stich  au  intention  ix  discoverable  f  What  is 
said  by  the  pursuer  amonntu  truly  to  thii<,  tbat  the  trustei'  hud 
no  intention  at  all.  And  to  give  effect  to  the  pursuer's  pifa, 
t>oulii  not  be  seeking  to  discover  and  fullil  the  intention  of 
the  truster ;  it  would  be  making  a  deed  for  him. 

iiow  do  we  know  that  tbe  truster  had  any  such  iutenUoo  T 
Suppuse  hia  intention  bad  been,  tbat  provisions  in  favonr  of 
wiveeMidfibildren  sliouid  not  be  inserted,  would  not  hia  in- 
inicUoiwhnTe  been  just  what  they  are  f  Wo  cannot  inseit  this 


proposed  power  without  violating  the  plain  principles  on  which 
the  Court  proceeds  In  dealing  with  questions  of  intention. 

I  am  therefore  for  agsoildeing  from  the  concludooa  of 
declarator. 

Lord  JWferton,— J  agree  irith  your  Lordship  on  both  points. 
I  think  the  first  point  Is  quite  clear.  It  is  fixed  by  the  case  to 
which  your  Lordship  has  referred.  But  Rupposing  it  weie 
not  so  fixed,  the  point  is  in  itself  quite  clear.  The  trustees  are 
directed  to  make  deeds  in  terms  of  tbe  old  entails.  Though 
the  pursuer'tokes  as  institute  by  tbe  failure  of  the  preceding 
parties,  he  is  to  all  intents  and  purposes  an  heir  of  entail 
within  the  deed. 

On  tbe  other  point,  I  agree  also  with  your  Lordship.  I  can- 
not go  un  the  notion  of  a  presumed  intention,  from  the  fact 
that  an  act  of  parliament  wufi  then  in  force.  It  Is  said  to  be  u 
que-siioo  of  inteotioo.  What  is  there  to  sbew  that  be  bad  not 
un  inttinLion  wholly  different  from  that  which  is  attributed  to 
him  t  Besides,  the  existence  of  tbe  statute  affords  no  light  as 
to  the  intention  of  the  party.  Very  often  the  statute  operated 
against  the  Intention  of  tbe  party. 

Irttrd  Ivory. — I  am  also  of  the  same  opinion,  and  very  clearly 
so.  Tlie  ruse  of  Miickvnzie  is  a  cjise  a  forliori.  This  very 
matter  was  before  tbe  Lord  Chancellor — (^reads  the  Lord  Chan- 
cellor's opinion  in  that  cose).  Therefore,  if  the  party  had  madu 
a  deed  of  entail  instead  of  a  trust-deed,  it  would  have  been 
held  that  a  party  called  as  heir  of  entail  must  be  fettered  as 
an  heir  of  entail.  And  the  question  is,  hO'V  is  th's  rule  to  bo 
applied  under  tbe  circumstances  of  the  case.  I  entirely  agree 
with  your  Lordships. 

On  tbe  second  point,  I  take  a  view  still  stronger  than  one 
of  your  Lordshipf.  I  am  nut  sure  there  whs  any  intention 
that  Bucb  provisions  should  Iw  granted.  The  new  entail  is 
to  be  made  without  any  relaxation.  If  no  piower  be  inserted, 
the  restrictions  are  within  the  intention  of  the  deed.  When 
the  Aberdeen  Statute  came  into  play,  it  came  in  to  destroy 
tbe  party's  intention.  It  Is  not  by  any  intention  €/t  the 
partieA  tbat  these  provisions  were  to  tw  granted,  but  by 
matters  quite  extraneous.  The  intention  is  to  be  looked  for 
within  the  four  cornera  of  the  deed. 

Lord  Robertson. — I  concur  with  your  Lordsliipdon  both  point;). 
Both  of  them  are  questions  of  intention,  and  l)oth  of  them  are 
to  be  decided  upon  a  construction  of  tbe  deed  where  tbat  in- 
tention 18  to  be  discovered. 

As  to  tbe  first  point,  tbe  trustees  are  directed  to  make  an 
entail.  It  is  as  one  of  the  heirs  under  this  ink^nded  entail  timt 
this  party  has  a  title ;  ao  tbat  he  is  truly  asking  to  be  put  in, 
in  order  to  be  put  out. 

As  to  the  second  point,  there  is  not  in  this  deed  a  ^ngle 
word  as  to  provisions  to  wives  and  children,  Tliere  is  nothing 
in  the  deed  to  anthorise  the  insertion  of  ench  instmotions. 
And  it  would  certainly  be  a  novelty  to  deduce  the  exlatence 
of  an  intention,  from  the  absence  of  all  evidence  of  intention. 

The  Court  pronotinced  the  following  interlocutor: — 
"  The  Lords  having  reeomed  consideration  of  tbe  points 
raised  on  the  report  of  Mr.  Dondas  under  the  declarator  brought 
by  the  petitioner,  and  decided  the  same  iu  that  process  by 
asHoilziuing  the  defenders  from  the  conclusions  of  the  summons 
of  declarator,  remit  of  new  to  liord  Curriehill  to  revise  and  ad- 
j  uflt  the  drafts  oi  the  deeds  of  entail  accordingly,  and  to  report ; 
reserving  in  hoc  sliUu  the  question  of  expenses." 

Ij)rd  Ordinary,  Curriehill. — Act.  Dean  of  Faculty  (Inglis), 
Moifarlane;  W.N.  Fra8er,8,S.C.  Agtat.'~ForVur<aorvtA\AUau, 
Heaves ;  Jlorton.  Whitehead  &  Qreig,  W.S,  AyeHtt.~For  Gur- 
dm  yorbia,  G.  Bell ;  John  N.  Vorman,  W.S.  AgmL^Fnr  Judi- 
ciul  taetor,  Boss ;  Walter  Duthle,  WJS.  AgeiU.—{FM.) 


5th  July  1853. 
Fun  Divuioir, 
Joseph  Miller,  Pursuer,  v.  Barau  Marsh  A  others, 
D^endern. 

Deaibbed— Entail— RevocH'ion — Title  to  Sue — AaentaU  vaa 
executed  in  /avour  of  a  series  of  keiri,  excludiny  the  mtailtr's 
heir-al-law,  and  reserving  fail  powers  of  aUeration  und  revo- 
caiioa.  0»  deathbed^  the  entailer  executed  a  deed  revoking 
the/etterM  of  strict  entail,  but  leaving  the^eed-oUoft^/^ 
convfifanee  and  destinalion-Hm^^m^  mrKmd^^^ 
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the  entaVer'a  keir-at-lato  no  interett  to  challenge  the  destixalion 
and  conveyance  whereby  he  u>aa  excluded  from  ike  aucctuion. 

The  pursuer  was  the  heir-at-law  of  the  late  William 
Honry  Miller  of  Craigentinny,  who  died  on  31st  October 
1 848.  This  was  an  action  of  reduction  to  set  aside  three 
deeds  left  by  the  deceased^  whereby  the  pursuer  was  ex- 
eluded  firom  the  Buccesuon. 

The  Jint  of  these  deeds  was  a  deed  of  entail  executed 
by  the  deceased  in  1829;  the  second  was  a  deed  of  no- 
mination of  heirSj  of  even  date  with  the  deed  of  entail; 
and  the  third  was  a  deed  of  revocation  executed  on  IJOth 
October  1848,  the  day  before  the  deceased  died.  The 
instrument  of  sasiiie  following  upon  the  two  first  of  these 
deeds  was  aJso  included  in  the  summoos. 

By  the  entail  and  relative  deed  of  nomination^  a  series 
of  hdrs  were  called  to  the  succ^od  of  the  estate  of 
C/raigentinny,  other  than  the  pursuer,  who  was  expr^ly 
excluded.  He  proposed  to  set  aside  these  deeds  on  va- 
rious grounds,  thus  set  forth  in  the  summons  of  reduc- 
tion— 

"  Terli'Of  The  Baiil  pretended  deeds  of  entail  and  nomination 
"-.■re  effectually  revoked,  recalled,  and  rescinded  by  the  laid 
WillUm  Henry  Miller,  by  the  foresaid  deed  of  rcTocation  ;  and, 
nniliT  tlie  legal  effect  of  that  instrument,  no  part  of  the  said 
pretended  deeds,  or  either  of  them,  can  be  held  to  stand  oreub- 
f-ift,  or  be  in  any  way  operative,  to  the  prejudice  of  the  pursaer 
'>r  his  legal  rights  as  heir-at-law  foresaiil,  buc  tlie  same  are  in 
lolo  candled  and  made  void ;  and  the  pursuer  is  entitled  to 
decree  redudng  and  setting  aside  the  said  deeds  In  the  terms 
n  rter  expressed :  Quarto,  The  i^nid  dpeilof  reTocation  was  granted 
iiii'l  subscribed  by  the  said  William  Henry  Miller  without  any 
j'lit,  necessary,  or  onerous  cause,  on  the  said  30th  day  of  Octo- 
ber 1S4P,  while  he  was  on  deathbed,  within  sixty  days  of  his 
(It'Atli,  and  while  labouring  under  the  disease  of  wliicb  he  died, 
and  the  tame  was  grant^  to  Uie  iiijiuy  and  prejudice  of  the 
pursuer  as  nearest  and  lawflil  hdr  as  aforesaid,  in  so  lar  as  the 
Kiiid  William  Henry  Miller  thereby  pretended  to  declare,  that 
Oil?  succession  to  the  snid  lands  and  bsrony  of  Craigentinny 
hikI  others  should  descend  to  the  heirs  referred  to  in  the  said 
<lispo3ition  and  deed  of  entail,  and  who  are  nominated  by  the 
snid  deed  of  nomination,  and  that  in  the  order  of  succession  pre- 
scribed by  tbe  said  deed  of  nomination,  freed  and  dischai;^  of 
the  said  provisions,  restrictions,  limitations,  exceptions,  prohibi- 
liims,  clauses  irritant  and  resolutive,  and  whole  e^cts  thereof  in 
the  same  manner,  and  as  freely  in  all  respects  as  if  the  said  lands 
ni'il  barony  had  been  disponed  and  conveyed  to  the  said  heirs 
Iroc  of  all  fetters,  and  in  fee-simple,  by  the  tenus  of  the  said 
dfcd  of  entail,  and  relative  deed  of  nomination  :  And  in  so  far 
aH  the  said  William  Henry  HlUer  pretended  to  declare  that  the 
said  pretended  deeds  of  entail  and  nomination  should  remain 
and  subsist,  to  all  intents  and  purposes,  as  a  valid  and  effectual 
ili!*positioa  and  conveyance  of  the  said  lands,  and  others  therein 
written,  to  the  beirs  thereby  called  to  the  succession  :  And  in  so 
far  as  the  said  William  Henry  Miller  did  thereby  ratify,  approve 
of,  and  confirm  the  said  disposition  and  deed  of  entail,  and  all 
the  feudal  clauses  thereof,  to  the  eff^t  of  convming  the  safal 
lands,  barony  and  others,  to  and  in  favour  of  the  hdrs  of  entail 
therein  named  and  designed,  or  referred  to,  in  the  order  of  suc- 
cession thereby  appdnted ; — all  which  declaraUons,  as  being 
attempts  to  renew,  ratify,  or  confirm  the  foresaid  pretended 
deeds  of  entail  and  nomination,  or  any  part  or  article  thereof, 
were  utterly  incompetent,  illegal,  and  ultra  vires  of  the  said 
William  Heiuy  MiUer.  in  respect  tht^  were  contained  in  tbe 
foresaid  deed  made  by  bim  on  deathbed  as  aforesaid,  and  to  the 
injury  and  prejudice  of  the  pursuer  in  bis  rights  as  heir-at-law  : 
Quinto,  The  pretended  deed  of  entail  contains  no  conveyance 
lo  the  defenders  no»itn<tA'fR — ^the  lands  being  resigned  in  favour 
and  for  new  infeftment  to  be  given  to  the  said  deceased  WiUiam 
iicnry  Miller  and  the  heirs  of  bis  body,  whom  failing,  to  heirs 
to  be  named  ;  and  It  is  onlv  by  the  pretended  deed  of  nomination 
that  tbe  defbnders  are  called  to  the  snccession,  which  is  done 
merely  by  way  of  declaration  or  appointment :  But  supposing 
it  coQld  be  hud  (which  is  denied;  that  the  disposition  and  no- 
mination are  not  directly  struck  at  and  wholly  revoked  by  tlie 
deed  of  rerocalion,  still  that  deed  contain*  «  new  declaration. 


that  the  lands  and  barony  shall  belong  to  the  granter  im- 
felf ;  and,  idly,  that  the  succession  shall  descend  to  tbe  honn- 
ferrod  to  in  the  former  nomination,  which  is  attempted  tobe  re- 
newed and  ratified.  But  as  all  such  clauses  and  attmrptsd  nti- 
ficatiooB  are  noil  and  void,  as  made  on  deathbed,  and  thmfan 
must  be  held  prontmscripiin,  and  as  forming  no  part  of  the  dead, 
it  follows  that  the  only  effectual  part  of  the  deed  of  revocstiw, 
ill  this  branch  of  its  provisions,  is  the  declaration,  that  the  lindi 
shall  belong  to  the  grenter  himself,  which  is  thus  left  to  Hinl 
alone,  and  by  itself,  as  a  new  appointment,  and  the  litett  u- 
pression  erf  bis  will  r^rding  the  disposition  of  tbe  propert]F,tBd 
which,  therefore,  must  have  tbe  efiect  of  overmliog  any  prsfiosi 
or  difl^nt  dispositbm,  even  if  soch  disposilton  could  bs  ooni- 
dercd  as  subsisting,  and,  of  course,  of  carrying  the  pnipert7h 
the  F^ranter'rt  heir-at-law,  that  is,  the  pursoen  iSexto,  Thextin^ 
tu  change  the  whole  nature,  frame,  etructure,  and  eff^t  of  Uu 
pretended  deeds  of  entail  and  nomination,  and  to  convert  \!tm 
iiitoa  fee-simple  alienation  ofthe  property  in  favour  of  sttsBgerf. 
by  e  deathbed  deed,  was  wholly  incompetent,  and  «Ar«  mm  i 
the  late  William  Henry  UUler ;  and  tbe  foresaid  deeds,  ladifiv 
the  parts  of  the  deed  uf  revwation  before  retorred  to,  an  ntttrit 
void,  noil,  inoperative,  and  wbdly  nugatory  and  unavamog." 

One  of  the  reasons  of  reduction  was  tbe  groniid  of 
furgeiy;  but  this  was  afterwards  withdrawn. 

The  pursuer  afterwards  found  it  necessary  to  raw  i 
BupplemeDtary  summons,  for  the  purpose  of  settingaadf 
various  services  and  other  documents,  and  to  introdoee 
an  additional  reason  of  reduction  louaded  upon  aa  ^ 
marriage  contract.  It  is  unnecessary  to  advert  more  par- 
ticularly to  tbe  terms  of  this  summons,  of  which  the  4tli, 
C>ih,  0th,  and  7th  reasons  of  reduction,  were  the  bum  a 
those  already  quoted. 

The  deeds  will  be  found  quoted  at  length  in  the  noleto 
the  Lord  Ordinary's  interlocutor,  which  was  as  follois- 

"  Having  heard  partjeii'  procurators,  and  made  avinite 
and  considered  tbe  doled  record  in  the  conjoined  wHm* 
reduction,  improbatlon,  and  decbnstor, — in  roipect  tIrtAi 
puniuer  has,  by  minnte  lodged  by  bim,  abandoned  the  Ac- 
tion of  forgery  contained  in  tbe  libel,  and  tbe  ruasonnf » 
duction  founded  thereon,  repels  the  said  reasons  of  ndscte. 
and  to  that  extent  aasoilzios  tlie  defender  from  thecoD<daK« 
of  tbe  action  ;  —and  further,  repda  tbe  8d,  4tb,  btb,  sad  M 
reasons  of  redaction  in  the  original  Bommonisaad  tbcM, 
6tb,  6tb,  and  7th,  or  cortespoiiding  reuons  of  rednctioc,  iatk 
supplementary  sainmons,  and  tbe  declaratory  and  otiwcoi- 
elusions  of  the  conjoined  actions,  in  so  fai  aa  founded  thenoL 
and  to  that  extent  sustains  the  defences,  and  SKoiluai  tbt  l^ 
fdndcrs,  and  decerns ;  and,  before  further  aMver,appiiialttbe 
cause  to  be  enrolled. 

"  itToTs.— The  leadbig  object  of  tbe  preaent  conjoised  k 
tions — which  are  Indstod  in  by  the  pursner  as  tbe  beiT'St-br 
of  the  deceased  William  Henry  Miller,  Esq.  of  Ondgentusr- 
is  ti>  reduce  to  certain  effects  the  deeda  libelled,  Bnd,a*coi>K- 
quitnt  thereon,  to  obtain  decree  of  declanttor  in  foronr  of  tiic 
purtnuer,  as  concluded  for.  Several  reasons  of  reductiu  stc  id 
forth,  but  that  of  dea^bed  was  tbe  only  one  on  wbidi  M* 
argnment  was  submitted  to  tbe  Lonl  OnUoaiy  at  tbs 
and  in  refereooe  to  which  judgment  was  at  pReeot  osm- 
The  interlocutor  pronounced  also  embraces  aimtberreaoB 
reduction,  which  shall  be  adverted  to  in  tbe  ssqueL 

"  On  the  8d  of  Hareh  1829,  the  kte  WiUiam  Hanry  UUfl 
executed  a  deed  of  entail  of  his  lands  and  barony  of  Cr^geB- 
tinny  and  oUien,  in  favour  of  hinuelf  aS  inatitota,  and  tte 
heirs  male  and  funale  of. his  Iwdy,  and  the  bein  mah  sod  fe- 
male of  their  bodioR  respectively,  *  whom  foiling,  to  tbe  otlwr 
heirs  of  tculsie  and  proViaion  named  or  called  to  tfaeracciaB^ 
by  me  in  a  deed  or  nomination  written  with  my  ova 
and  executed  Ity  me  of  even  date  with  tbeee  presents,  et  (o  n 
named  or  called  to  the  succes^on  in  any  deed  or  deed%  aou- 
natioo  or  nominations,  to  be  executed  by  me  at  any  afisr-tiB< 
during  my  life." 

By  the  deed  of  nominaUon  of  heirs  abore  renned  u, 
Miller  called  to  the  snceessiou  of  the  estates  contained  in  * 
tailzie,  a  series  of  BubBtitutos.   The  first  parties  to  *b'*i'>^g 
provided  that,  foiling  heirs  of  biarown-Wy.4lf&«itiM 
devolve  and  belong.lf^iBaiMH^^AHji^iU'K^ 
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Hc-Dddtaghterof  Tbomaa  Marsh  of  Wlieatte;,  to  the  county 
of  Toifc, '  u)d  the  hein  of  tailiie  and  provision  to  be  appoint* 
ed  tin  mM  8«nh  Manh,  bj  any  deed  or  nomination,  pr 
ciibm  writing  under  her  Iiand,  at  any  time  of  her  life ;  whom 
\MDg,  to  the  heirs  whatsoever  of  the  body  of  the  said  Sarah 
Umh;  whom  fiuliog,  to  Helen  Uareh,  firth  daughter  of  the 
»ji  Tbomita  Marsh,  and  the  heirs  of  tailiie  and  provisloD  to 
be  Appointed  hy  her,  by  any  deed  or  nomination,  or  other 
wiHioe  under  her  band,  at  any  time  of  her  life ;  whom  foiling, 
10  Utehein  wfaaiaoever  of  the  body  of  the  atAd  Helen  Marsh.' 
TbiD  follows  a  nomination  of  other  parties,  the  whole  coucln* 
dine  with  a '  whom  all  Cailiog,  the  hdrs  and  assignees  wbom- 
Kcrer  of  the  said  Sarah  Harsh  ;' — ^it  being  specially  provided 
ind  declared,  that  '  these  presents  are,  and  the  nomination  of 
of  tailiie  and  provision  which  the  said  Sarah  Marsh  and 
Helen  Marsh  are  hereby  empowered  to  execute,  shall  be, 
^nuited  always  with  and  under  the  conditions,  provisions, 
MtrictioBS,  Umtb^OQs,  exceptiuos,  prohibitioos,  cUuses  irri- 
UDt  and  resolutive,  declarationii,  powers,  focnltieti,  and  re- 
Krvfttioos,  specified  in  the  foresaid  deed  of  entail.' 

''Tbe  deed  of  taileie  contRina  all  the  usual  prohibitiuns  and 
^'T[^^ctioo^  sod  clauses  irritant  atid  resolutive,  of  a  strict  eo- 
Uil,  directed  against  the  institute  as  well  as  the  substitute 
IkHn,  sod  abo  varioat  other  conditions  and  provisions :  And  it 
declHie^  that  in  tbe  event  of  it,  or  of  the  deed  or  deeds  therein 
reff md  to,  tiien  or  thereafter  tu  be  executed  by  the  gran  ler  or 
bftlw  heirs  of  tailzie, '  being  Inefl^taa]  from  any  cause  what- 
fvcr.or  of  the  failure  during  my  own  lifetime,  or  during  the 
Itfi'time  of  any  descendant  of  my  body,  of  ail  tlie  other  heirs 
ilkTein  called  to  the  siicceseion,  tlien  and  in  all  or  any  of 
ilie«e  esses,  the  deed  written  with  my  own  hand,  and  executed 
I7  Bte  OD  Uie  16th  day  of  October  1827^  and  now  remaining  to 
nij  custody  undelivered,  or  failing  this,  the  deed  executed  by 
neon  the  12th  day  of  Norcmber  1810,  also  remiiining  in  my 
crisiodj  undelivered,  are  hereby  declared  to  bo  not  revoked, 
(notvithitanding  the  execution  of  these  presents,  and  of  the 
i".hcT  deeds  lierein  referred  to),  hut  tlie  seme  sliall  be  fully  and 
cumpletdy  effectual  fur  securing  tlie  lands,  barony  and  other*, 
yropmjiad  aaperiority  as  aforesaid,  herein  and  therein  dis- 
lionetf,  to  the  heirs  therein  called  to  the  succession,  as  if  I  had 
wer  executed  these  presents,'  (that  is,  the  entail  1939),  '  or 
Ktea  tbe  titles  of  the  said  lands,  barony  and  others,  in  any 
iliSereot  tuanner,  snbseqoently  to  the  execution  of  the  deeds 
above  referred  to,  or  either  of  them.'  Mr.  Miller  then  reserves 
to  binurif  powers  of  revocation  and  alteration  of  the  tailzie,  in 
vhole  or  in  part,  of  the  most  ample  descriptiou.  In  the  deed 
'if  nomioation,  there  is  alto  reserved  full  power  to  revoke  or 
alter. 

"Ttie  pursuer  Kr.  Miller's  heir-at-law  is  not  one  of  the  sub- 
"itQtes  calied  to  the  sniicesBion.  In  terms  of  the  deed  uf  no- 
i^iiimtion,  the  destination  of  the  estates  carries  them  completely 
uKnf  from  the  granter's  heir-at-law  to  other  partief,  so  that  tlie 
r  s-'tits  of  the  heir-al-law  are  completely  excluded ;  and,  accord- 
■'■uly,  so  absolate  was  Mr.  Miller's  purpose  to  exclude  the  pur- 
mr,  and  bis  predecessor  Ovotge  Miller,  from  the  succession  to 
Xwesutes,  tliat  it  is  provided,  that  the  heir  or  heirs,  in  mak- 
ini;  the  Supplementary  deeds  of  entail  permitted  to  be  exe- 
EHitd  by  tliem, '  shall  have  no  power  or  authority  to  include 
tlhTcin,  but  shall  be,  as  they  are  hereby,  expressly  prohibited 
Ml  <iebarred  from  including  therein,  George  Miller,  wlio  is  now 
'<:>:  only  suniviiw  SOU  uf  the  third  and  youngest  son  of  William 
^tiller,  Esq.  of  Cralgentinny,  my  grand^Bther,  or  any  of  the 
wir*  of  the  body  of  the  said  Qeoive  Miller,  he,  and  all  and 
^very  one  of  his  descendants  to  the  remotest  degree,  being 
lereby  for  ever  declared  incapable  of  succeeding,  or  of  being 
■Hued  or  appointed  to  succeed,  to  the  said  land»,  barony  and 
■tlwri,  and  riwolotely  excluded  and  debarred  therefrom.' 
"Tha  deed*  of  entail  and  nomlnatioawere,  during  Mr.  Miller's 
iii>,  mnrded  in  tbe  register  of  tailzies  on  the  6th  March  1829. 

"  Down  to  1848,  the  succession  to  the  estate  of  Cralgentinny 
iHitinued  to  stand  upon  the  deeds  of  entail  and  nomination 
"hich  have  been  referred  to  ;  but  on  the  30th  of  October  of 
hat  year,  Mr.  Miller,  in  the  exercise  of  his  reserved  powers, 
leeoted tbe ^ed  of  revocation  libelled  on.  After  a  narrative 
iroceedlflg  npon  tbe  deeds  of  tailzie  and  nomiaation,  and  the 
•■M'tuiioD  of  Mr.  Miller,  for  certain  good  causes  and  considera- 
I'mn,  ■  to  revoke,  recal  and  rescind,  the  whole  provisions, 
"iiditioQs,  restrictions,  limitations,  exceptions,  prohibitions, 
Moufea  irritant  and  resolutive,  and  declarations  specified  and 

<i!taincd  in  tlie  said  deed  of  entail,  so  as  to  leave  the  said  lands 


and  barony  of  CralgeDtinny  to  be  taken  free  of  fetters,  and  in 
fee-simple,  by  the  said  beirs  called  to  the  succession  thereof, 
and  to  whom  the  same  are  disponed  by  the  said  deed  of  entiUl 
and  relative  deed  of  nomination,'  the  deed  goes  on  thus  ;— 
*  Tlierefore,  and  in  virtue  of  tbe  reserved  powers,  la  tbe  said 
deed  of  entail  and  relative  deed  of  nomination,  to  alter,  revoke, 
or  innovate  and  rescind  the  conditions  and  others  therein 
written,  I  do  hereby  revokr,  reca),  and  rescind  the  halll  pre- 
visions, conditions,  restrictions,  limitations,  exceptions,  prohibi- 
tiunn,  clames  irritant  and  resolutive,  and  that  in  their  whole 
heads,  tenor  and  contmts,  vlth  all  that  has  folowed,  or  might 
liave  been  competent  to  fidlow  thereupon,  as  the  said  condi- 
tions and  others  are  especially  written  and  contained  in 
the  foresaid  deed  of  entail :  Declaring  that  my  said  lands 
and  barony  of  Craigentinny  and  others  shall  belong  to  me, 
and  the  succession  thereto  descend  to  the  Iteirs  referred  to 
in  the  said  dlspoeltlaa  and  deed  of  entail,  and  who  are  nomi- 
nated by  tbe  B«d  deed  of  nomination,  and  that  in  the  order  of 
succession  prescribed  by  the  said  deed,  freed  snd  dlschat^ed  of 
the  s^d  provisions,  restrictions,'  &c.,  '  in  the  same  manner, 
and  as  mely  in  all  respects  as  if  the  said  lands  and  tiarony  had 
been  disponed  and  conveyed  to  myself,  and  the  said  heirs  called 
to  tbe  succession  thereof,  free  of  all  fetters,  and  in  fee-simple, 
by  the  terms  of  the  said  deed  of  entail  and  relaUve  deed  of  no- 
mination :  Declaring  always,  that  the  said  deed  of  enti^l  and 
relative  deed  of  nooiinatiun  sfaall  remain  and  subsist,  to  all  in- 
tents and  purposes,  as  a  valid  and  effectual  disposition  and 
conveyance  of  the  said  lands  and  others  therein  written,  to  tbe 
heirs  thereby  called  to  the  succession  :  And  I  do  hereby  ac- 
cordingly ratify,  approve  of,  and  conSnn  the  said  disposition 
and  deed  of  entail,  and  all  the  feudal  clauses  thereof,  to  the 
effect  of  conveying  the  said  lands,  barony  and  others,  to  and 
in  favour  of  the  heirs  of  entail  therein  named  and  designed,  or 
roferred  to,  in  the  order  of  succession  thereby  appointed.' 

"  Mr.  Miller  died  on  the  31st  day  of  October  1848.  The  date 
of  his  death,  therefore,  was  within  sixty  days  of  the  deed  of 
revocation  executed  by  hiro  on  the  SOth  October  1848,  which, 
among  others,  Is  called  for,  to  a  oertaio  extent,  to  be  reduced, 
and  it  Is  admitted  that  he  was  then  labouring  under  the  disease 
of  which  lie  died. 

"  After  Mr.  Miller's  death,  the  succession  to  the  barony  of 
Craigentinny  was  taken  up  by  the  defender  Sarah  Marsh,  and 
a  title  completed  in  her  person  in  fee-simple,  as  having  right 
to  the  estato  as  unlimited  fiar  under  the  foresaid  deeds  of  tail- 
zie, nomination  and  revocation.  The  regularity  of  this  title 
ill  point  of  form  is  challenged ;  but  although  it  were  inept,  that 
could  be  of  little  or  no  importance  to  the  pursuer,  because,  if 
the  defender  truly  has  riglit  to  the  estate,  tlie  defect  may  be 
remedied  by  perfecting  a  title  in  her  person  not  liable  to  ob- 
jection. 

"Having  thus  explained  tlie  circumstances  in  which  the  re- 
ductiun,  sii  fur  as  it  is  founded  on  deathbed,  is  brought,  (fur,  as 
alreiuly  mentitmed,  the  other  reasons  of  reduction,  and  relative 
coiK'luslons  of  the  conjoined  iictions,  are  not  for  present  consi- 
dt>ration),  the  grounds  on  which  the  Lord  Ordinary  holds  Ihnt, 
to  tlmt  extent,  the  defender  is  entitled  to  absolvitor  from  the 
action,  may  be  britfly  staled. 

"  It  is  a  clear  pnipiisiti'>n  in  point  of  law,  that,  to  reduce  a 
deathhoit  <Ii-c<i,  the  pariy  challenging  it  most  shew  both  a  title 
and  inlerni  to  insist.  Here  the  title  of  tlie  pursuer,  as  the 
heir-iit-law  of  the  late  William  Henry  Miller,  is  admitted,  but 
to  his  success  it  ia  essential  that  he  should  also  have  an  interest 
lit  olitain  the  d^crt-r  of  reduction  which  he  seeks.  The  deeds 
si'ugtit  to  be  reiiucvd  tniHt  be  tu  his  prejudice  as  heir.  If  they 
are  not  so,  iiis  riglit  nt  challenge  is  excluded. 

"The  pursuer  tuuntl-)  on  the  deathbed  det'd  of  revocation  of 
Octulier  1848,  as  a  valid  and  complete  revocation  of  the  deed  uf 
entail  of  Mardi  1829,  and  then  he  contends,  tluit  In  so  far  as 
tite  former  contains  a  new  settlement  of  the  barony  of  Cralgen- 
tinny upon  the  defender,  or  others,  to  the  exclusion  of  his  heir- 
at-law,  it  is  reducible,  as  being  executed  on  deathbed: — And 
further — and  viewing  tbe  deed  of  revocation  as  only  a  partial 
reviication  of  the  deed  of  entail— he  contends,  that,  in  so  far  as 
it  is  attempted,  by  the  dedaratioos  and  provisions  therein  made 
with  rufetence  to  tbe  deed  of  entail  and  deed  of  nomioation,  and 
by  a  combinatioD  of  all  the  three,  to  constttuto  a  settlement  of 
the  estate,  in  fee-simple,  upon  the  heirs  called,  it  is,  on  the 
same  ground,  reducible  at  his  instance  as  heir-at-law. 

"  Holding  tbe  deed  of  rovocaUou  as  revokiug  th^n^Ldf 
1839  on  the  one  hand,  (which  mijpi^itimiitlt^DU^iBMQAfe^^ 
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cstAtc  on  tlic  dcfL-ndi:r  AadoLboiH ;  or,takiii:>:  wItAt  vraa  Jonc  to 
lie  au  attempt  by  the  deed  af  reVf>catiou,dud  n  parlial  taung  uf 
tlic  deecla  qf  entail  iLtid  aomiiiBtioPt  to  coostitutc  a  oi^w  Rn^ttlt^ 
xoeat  by  their  combmcd  effect  us  reBuUiiig  out  of  tlia  revolLlo^ 
clauiea  of  tHia  first  deed,  and,  tbu  portiaan  thv  at ber  deeds 
dtxlured  to  be  ffltiftt^d  und  cod  firmed,,  tfae  question  iti — Hastbc 
puisuar,  u  heir-at-law  of  tha  Ute  Mr.  MiLler,  a,a  intetac  to  re- 
dut^c,  la  any  extent,  the  dead  of  revocatioo  as  beiu^  to  bts 
prejudice,  for,  if  not,  any  chalUiige  at  hLs  iustOiiicei  caoDot  be 
cQtcitaibed. 

"  Is/.  How,  in  tbc ^rsi  place,  it  appeKrg,  to  tbe  Lord  Ordinary 
Ibftt  tbe.  purEuer  hu  no  inttirust  to  reduce  the  dicatfabed  dcvd 
OS  a  new  setllenietit  of  the  estate,  m  wbateTcr  way  it  may  bav« 
been  iCicoiiap1.i3hed  (aod  assmiiiiiig  it  to  bavc  bee»  tto),  in  re^ 
Bpect  that,  if  it  v^re  bdd  that  auctt  sdiilnmcnl  were  id* 
oucrutiFe,  und  that  the  entaii  of  i82'9  ceoocd  to  bo  any  iow^er 
eSoctaal  as  a  couvcyuuce  of  tbc  caUito,  the  coaaequeDOio  would 
not  l>c,  to  let  ill  tbepunninir&d  the  liieir-at-lawto  theenccui^ioQ 
to  ths  lands  uiid  brimiiy  tif  Oralj^en tinny,  but  tu  o\>ea  ib  tu 
the  lieirg  ta  wboui  tbc  liiTidii  and  barony  are  vcblidly  courcycd 
by  the  deed  of  IGtb  Octtibcr  lb-27. 

"The  clause  iu  tlie  entail  of  J8Jy  referable  to  the  deed  of 
lS27r  ftcid  another  dead,  of  date  10th  Horember  1810,  hais  beuii 
iluQCed.  Lu  teriDB  of  that  cUiJse,  as  the  Lord  Ordiimny  rfiids 
it,  the  allowed  mvr  settlement  of  the  ^tate  would  not  be  to 
the  prejudice  of  tUu  pureuier,  inasniiich  as,  iudepeudunt  of  it, 
nud  petiia)7  it  audi^,  to^isthcr  nitb  tbo  cnt^l  of  1820,  as  rcu- 
dcTed  ineilectual  as  n  tailtie  of  ibe  «3Late  bS  Origititdly  Irailiud, 
he  would  be  completely  excluded  from  tha  succcistiou  by  tbo 
deed  of  Otlohiir  1827. 

It  wa$  BAid  tbat  tbe  clause  in  the  entail  AAving  the  deed 
of  1827  la  tlio  eveutof  the  entail  being  rendered  m<alfeciii)d, 
did  not  apply  to  an  itiRffidency  caused  In  the  manufir  wbit:b 
here  occurs.  But  thia  itaporty  e,  construe tiou  of  the  chiiide 
more  etrict  thau  tbo  Lord  Ordinary  can  put  upon  it.  He 
tbioli^  that,  ID  the  faif  and  le^lLliiiiatts  ii<:nae  of  the  cluusu  lUi 
worded,  it  comi^rebeEida  au  ine^clcucv  of  the  cptail  ej^nscd 
in  the  manner  in  quefitiou,  aod  that,  theiefore,  uadcj  its  op\t- 
ratlun — if  thi:  deed  uf  entuil  ia  not  tu  have  effect  la  rehpt;ct  of 
the  teriuB  of  the  deed  of  1^8,  and  the  su(rci:««iou  were  not  to  be 
r<;gulated  by  tho  di^ed  of  1643  ofi  a  new  eettlt^ment,  I'vchicb  li^ri!, 
«  !\ypithf-ii.  It  ig  taken,  in. one  ebape  or  otber,  to  be)— thi;  deed 
of  1S27  would,  OA  thereby  provided,  be  '■  as  fulJy  and  completely 
effectual  for  aeeuring  Ibe  Iai]d»,  barony  and  others,  property 
nod  supcriuiity,  h£  aforesaid,  heiL'in  und  therein  dtepoot^d,  to 
the  heirs  tbereia  called  to  the  succeuioiir  £w  if  I  hud  ijev»r 
executed  tbcsc  prtrsciniH,'  [ttiat  is,  the  entttil  1829),  '  ur  tak.L°n 
thu  titlee  of  tbc  tiaid  landi^,  barony  aud  others,  in  any  di£r<;rent 
luunner  subpcqui^iilly  to  tlic  exucutiou  of  the  deedit  above  ra- 
feircd  to,  or  eUbcr  of  thoiu.' 

"  Zri  But,  in  the  aeeotid  place,  aud  suppoBing-  that  the  deed 
of  1S27  were  not  to  be  bold  to  be  a  bur  to  the  pciMcDl  nction 
OD  tbe  ground  of  deivtlibed,  ih*:  Lord  Ordinary  apjiieUcuds 
that  still  Ibe  pursuer  would  not  be  entitled  to  dccrue. 

"It  will  be  observed  tb»t,  by  the  destination  in  the  dei^d 
of  eutail,  tbo  eEtata  of  C[aig;entiuny  id  carried  entirely  avuiy 
from,  the  pLireuer,  Hu  ia  not  iriLLiEi  itoy  of  thu  eliuieeaoi'  bmn- 
etiQB  of  heird  calliid  either  by  that  deed  or  tbs  rulativti  dc^id  of 
noDiiiiation,  and  not  urily  bo,  but  tbe  Inlentiati  of  tbo  cnt4Lil«r 
to  prevent  hia  Bucteedjiii;  lo  the  estates  U  directly  declarMl 
by  ub  exprefiii  dii(it>e  to  that  effticL  If  the  de.'^ti untion  by  tha 
deed  of  QUtail  were  lu  regulnto  tbo  Kbceh/Ksjon,  thera  ia  no 
posdibiliiy  of  tbe  tatute  io  any  wny  cowing  lo  the  piirsut-r  or 
biB  bueceiuorB  ta  beirH-at-law.  Ilei  is,  thirufore,  not  i-vcii  hi 
the  eilmition  in  nbioh  It  cuuld  l>e  euid  thai,  a»  buiii^  one  of 
lltOM  called  to  the  aucceviian  kiy  the  deed  vf  eutad  or  deed  of 
uouiiuatiou,  btr  has  an  Intorest  in  the  pirohibiUomt  aii:d  liitit. 
tations  beivg  mmntaincd  and  undisehurgt^d,  and  irii-.d>t  be 
prejudiced  by  the  bcifB/rtijr  to  him  bcioR  relieved  from  the 
fetterii,  and  hift  afi  Uxklimiled  liura  to  dlspo&t:  of  the  t'blj^Le  itt 
their  pleasure. 

*'  KeopiDg  this  in  vic^,  it  in  conceirci:),  m  already  remarked, 
tliat,  (Qdept^ndciit  of  the  dL-cd  of  October  1827,  there  ia  tiu 
gionad  for  decree  of  reduction  oo  the  head  of  deathbed ; — atinl 
for  IhU  reoMin,  that  the  deid  of  IMS  neither  absolute!}'  r..- 
vokes  tbc  deed  of  trulnil  nor  in  any  uny  innkee  ii  now 

cunveyiincc  or  dcRtination  of  tbc  bntoay  of  Ciaigcutiun} ,  It 
only  revokat,  rucals  und  rescinds  the  piabibitione,  lituitaitifnii, 
and  elntis^  irritant  and  resobitiTe.  nnd  f>lbci  limllfttiont  in 


tho  dend  of  entail  (lo  which  the  pursuer  Lok  do  Jntcrcnt;, 
k'AveH  the  d^.'atiiiation  and  convi^yauce  of  lh«  estate,  b 
parUea  called  by  the  deed  of  cnLail  and  relatire  d«edof~ 
natiira,  untouched  and  Unrecalled. 

"The  Lord  Ordinary  shall  not  pratonK  ^I'l^  i^ote 
ca\  Eixamination  of  the  different  parts  of  tbe  deed  1  ~ 
narrative  and  inductive  caoses— or  the  KubBcrj^nt  pV)  ' 
und  lioiitatioua  which  it  contains.  Be  holdA  it  to  be  clear, 
what  he  Iiob  just  dtatud  tu  be  its  import  arid  effect,  wu 
whicb  it  w-a«the  purpose  of  tbe  ernotee  to  occoDiidisb , 
be  id  of  oplnioQ — That  it  was  perfectly  within  Lh< 
and  competency  of  Air,  Miller,  attbou-*!!  on  dmtlil'^i!, 
uodify  the  settlement  of  hia  estate,  that  ii  should  dtrtM 
d  fet^-aitujile  iogtead  of  a  taillied  feu^  liod,  2</,  Thxt  Hm 
all  wbicb  was  truly  done  by  tlie  deed  in  qiio&tion. 

"  It  wascontandcd  by  tbc  pur«ci«r,  that  the  deed  18^, 
waa  uxccuttjd  on  deathbed,  wue  to  be  Tiewed  as  a  now 
merit  of  tbe  c8tut«  in  fee-simple,  an  sA  it^date.  upou  tlv 
called,  iQEtead  of  a  setUemriit  of  it  in  etrict  entail  aa  it 
coDvcyed  by  the  deed  of  ]wt  as  much  u  if  &a 
lien  or  original  dt<ed  lind  l.>een  ilieu  cxtcuied.  Now,  h 
be  truu  that,  by  the  combined  operation  uf  Lbe  dceU  of 
and  tlie  deed  of  1848,  thu  heirs  called  will  toko  tbo 
fee-fiimtilei  but  then  it  is  not  conveyed  to  theta,  and 
Hat  take  it  np  uudcr  any  dt$^tination  or  conrej 
deed  ISiS,  for,  when  correctly  coaBtrued,  i(  cont^u 
cuQFuyance  or  duetinatiou.  In  mi  far  oa  relates  Lo 
or  coiiveyance,  it  is,  acconling  to  Mm  sciind  raeauiug 
legal  iitfect,  merely  a  condrmatiun  of  the  comrc 
deed  IB^9  in  fiivuur  of  the  pnitiiM  there,  and  iu  t 
nomination  mentioa«d,  and  nothing  iiiort>.  It  d 
the  ftinicuteioa  to  the  barony  i»' to  descend  to  1" 
ferred  to  in  thy  B4iid  dispoeiHon  trnd  deed  of  en" 
are  nominated  by  the  B&ld  deed  of  nomination  but 
in  virtue  of  any  couveyancH  or  diepo^itiou  in  Ll)<t 
but  in  virtue  of  the  clauHu  of  <;-ouve>ance  and  d 
the  deed  182S  ;  and  or^cordingly  it  Ih  declared,  '  i 
deed  of  euLuil  and  rclntivii  deed  of  Domination 
aud  Hiilffiiat,  tu  idl  irktcntu  and  purposes,  oe  a  viJid 
disposition  and  oonveyanoe  of  the  said  tHodaiuitl 
iu  written,  to  the  heirs  thereby  called  to  tha  sue 

"  If,  therefore,  the  beire  meationed  in  the  derd 
are  tbe  samiC  tun  tbu»c  in  the  deed  of  entail  uf  18' 
tive  deed  of  uamiuation — are  to  take  tbe  eetat<,  U 
virtue  of  the  conveyanca  and  dis(ioiiiLiou  in  tbo  d 
in  point  of  fact,  therv  i^  no  other  clau£o  of  dia 
conrcyonce  in  their  favour ;  aud,  Ckmsequeutljr, 
qucatiuti  resolves  into  this — \st,  Whether  tbo  di« 
coDveyance  thereby  ruiuic,  cciutd  competently  b« 
U[id  disburdened  of  tlie  prohibitiotiEi  and  limiLatioM 
ftrictioiiB  with  whieb  in  tbikt  deed  they  ar«  aceum:' 
yet  remain  11  vuhd  aud  effectual  diaputjition 
uftbecstato  to  thif  beitu  cidlud  to  the  Eiicce-'^- 
Wbetber  this  couJd  competently  be  doue  on  de«a!iL<J,  t 
tbe ^'r>«^  point,  the  Lord  Ordiuary  llnds  no  auUmcity  ne 
ciple  to  satiei'y  him  tliat  there  u  any  mcoinpet«iicy  li 
ubargiii^  tbe  prohibitiuui^  and  fetierit  of  a  taibd«tt 
without  iojury  to  the  disp^dou  aud  uunveyauce  in 
of  (.-ntailT  *o  that  they  shall  remain  valid  and  cETecl' 
aud  the  legal  re^ltlt  tbcleby  produced  be,  llinC  the 
shall  l>u  nnttllcd,  in  virtue  ol  the  dkpo«iLion  aitd  eou 
tu  tako  the  eut^ite  a*  in  fee-eiieple,  uutniiauiuilcd  by 
hibitiuns  and  restriulioiiB  reeallud  aud  resciiided 
tcrior  deed.  Aud  11  ko,  the  Lord  Urdiuary  is  fortber 
upon  the  sftMtid  point,  tbut  the  powe^r  ur  ootopeL 
revoiii;jij{  and  dibcba'tciuj;  the  ^irubi bilious  ud 
without  injury  tu  the  clutuc  oFdiuipoaitioa  and  coa 
not  imjiutred  or  all'i-cted  by  tlie  circiimBtutii.'u  of 
vevucatlnii  ttcjd  liisLluinye  ht-'jnir  eigcuttd  on  deal 
cause,  if,  by  the  diapi-HiiUon  and  conveym 
ontuil  tu  tbe  boir^  thereby  eitlled,  tbe  li<  1 
fiom  tbe  tfucteaston,  nothing 'm  duut!  b>  iIk.  ■- 
and  dincharn'e  to  bis  prejudieu,  wbieb  be  bik^  an 
challenge.    Hih  ri(^lj(  to  Lbt.^  cetale  ab  b' ir  .>!  !.>n  " 
by  the  deed  of  eut^il,  in  favour  of  a  huI  uf ' 
heirs.  By  the  deed  uf  revocalion,  tlie  oti^ . 
cooveyuiieu  in  favour  Of  these  heir*  nt-i 
the  fetterf  by  whteh  they  were  rcKtiiLk-d  ' 
that  tbey  cease  to  be  fettered  nud'JiaiUi  ■ 
frrcd  from  the  tcttC'rF.Lfjqil,  j^pfJ^yinjiM^tftl  n 
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Ml  ttrlii  to  the  beir-nt-law,  It  being  of  no  materiality  to  hla 
iatereBt  whetber  be  is  excluded  from  tbe  succeanon  by  other 
parties  taking  the  estate  under  the  EsttetB  of  an  entail,  or  in 
fee^imple.  U,  therefore,  the  deed  of  1848  did  not  operate  a 
total  revocation  of  tbe  deed  1829 — ^tf  it  only  revoked  and  dis- 
chaifted  tbe  prohibitions  and  lioiitationB  in  that  deed,  and  left 
tbe  diB[K)sition  and  conveyance  in  force  as  snob — ^it  does  not 
let  ID  the  heir4t-law.  All  interest  in  him  in  the  sacceeBion  ts 
u  mudi  excluded  as  before,  and  he  cannot  l>e  heard  to  ohal- 
loige  the  deed  of  revocation  tad  discharge  us  a  deed  exeooted 
on  deathbed  to  bis  prejudice. 

"Snmose  a  deed  of  settlement  in  favour  of  strangers  ej.e- 
ixAeAiak$gtpQuitMf  with  a  real  burden  of  £10,000  of  debt, 
could  that  not  be  d&charged  od  deathbed  without  prejudicing 
the  nlidity  of  the  settlement,  or  making  any  room  tor  chal- 
kBge  at  the  instance  of  tbe  heir-at-law  t  Or  suppose  a  deed 
DfentsQ  containing,  Mfer  aUa,  prohibitions  against  feuing, 
vlUi  rastrictioDa  In  regard  to  tbe  daiation  of  leues,  and  limi- 
Utiooi  as  to  the  provisions  to  be  granted  to  wives  and  chll' 
dren,  cotdd  not  all  these  be  discharged  by  a  deed  on  death- 
bed, and  yet  the  entail  stand  good  ^oad  ulOv,  as  a  valid  dis- 
pceidon  of  the  entiled  estate  to  the  heirs  of  entail,  to  the  ez- 
closionof  the  heir-at-law  r  The  restraints  so  taken  off,  maybe 
\m  grievous  than  those  that  are  recalled,  when  tbe  discharge 
nd  revocation  comprehends  all  tbe  usual  prohibiUons  and 
letten  of  an  entail ;  but  still,  so  far  as  they  go,  their  removal 
luy  be  nld— just  aa  it  is  said  here — to  change  tbe  nature  of 
tbe  estate  to  be  taken  by  the  heirs  of  entail.  Nevertheless,  it 
htpprefaended  that  the  principle  applicable  to  both  cases  is 
tbe  ume,  and  that  as  in  the  one  the  competency  of  liberating 
bells  from  U  mitations  and  restrictions  only  partially  tying 
up  Ui«r  powers  as  flars,  is  clear,  it  is  equally  clear  where  the 
fttedom  conferred  is  of  a  more  enlai^d  character,  by  the  tv 
ncaiioa  ot  provisioiis  agwnst  sale,  contracting  debt,  or  alter- 
ing the  order  of  SQccessioo.  In  both  cases  there  is,  by  the 
dsed  of  entail,  an  independent  and  valid  disporition  or  con- 
reruoe  of  the  fee  of  the  estate,  to  which  all  the  restrictions 
are  mete  accessories,  effectaaUy  added,  no  doubt,  so  as  to  bind 
tbe  bebit  if  such  sliall  conUnue  to  be  the  pleasure  of  the  gran- 
but  wt  forming  an  integral  part  of  the  dispositioQ  and 
turejrance ;  and  which  may,  thcrefbie,  in  perfect  con^tency, 
nremoved,  and  at  tbe  same  time  leave  the  disposition  and 
wnTejance  operative  and  in  force  to  carry  tbe  estate  to  the 
anmred  heirs,  who  were  originally  Lo  take  the  estate  in  virtue 
of  it,  ondet  the  fetters  with  which  it  was  declared  to  be  ac- 
ennpanied,  and  who  are  stilt  to  take  in  virtue  of  it,  but  liber- 
ated from  the  aoceaiory  fetters  which  by  the  imbseqnent  deed 
^  graatet^who  bad  absolute  power  over  them— has  declared 
It  to  Iw  bia  will  no  longer  to  impose. 

"The  Lord  Ordinary  noticed  in  a  former  part  of  this  note, 
that  the  debate  before  him  bad  been  confined  to  the  reasons 
[if  reduction  on  the  head  of  deathbed.  But  it  will  be  found 
pnt  the  tAmf  reuon  in  the  original  summons,  and  the  fourth 
la  the  sapplemeDtary  one,  rests  upon  a  ground  or  plea,  the 
rapelting  ot  which  Is  necessarily  involved  in  the  not  sustain- 
Jig  those  on  the  head  of  deathbed.  The  same  reasons  wLich 
w  to  the  rejection  of  the  latter  as  a  valid  reason  of  reduction, 
^Dder  a  similar  result  unavoidable  as  to  the  former.  And  as 
Be  parties,  upon  an  enrolment  of  tbe  cause,  stated  that  they 
•d  DO  desire  to  be  farther  heard  on  the  third  and  fourth  rea- 
ot  reduction  in  tbe  respective  actions,  the  Lord  Ordinaiy 
m,  by  his  inteilocutor,  disposed  of  these  reasons  as  wdl  as 
i»  others." 

The 

pnrsner— 

^bere  Is  no  doubt  of  my  client's  title  to  pursue  this  action, 
ntfl  deed  of  entail  embraces  three  destinations-:/^*^  to  tbe 
ntailer  and  tbe  hein  of  bis  body— [oone  ever  existed] ;  m> 
to  the  heirs  of  tailzie  in  the  deed  of  nomination  of 
ii'en  date ;  thirdly,  to  heirs  to  be  nominated  at  some  other 
>«riod.  The  eSvct  of  this  tailzie  must  be  confined  to  the 
nhd  branch  of  tbe  destination.   An  act  of  treason,  which  I 
Man  example,  committed  before  tbe  socceesion  opened, 
exclude  the  party  committing  such  an  act.   Such  was 
*e  condition  then  attached  to  the  succe^on.   Now,  the  tlay 
jnore  bis  death,  tbe  entailer  makes  a  deed,  which  is  truly  u 
jwhbcd  deed.    On  the  true  character  and  import  of  this 
iw'i*^  vhole  question  must  turn.  1  am  the  belr-at  law : 
intH  test  b  a  deathbed  deed ;  and  tny  position  in  reference 


to  that  deed  Is  this,  that  the  maxim  of  approbate  and  repro* 
bate  does  not  apply.  I  am  entitled  to  found  on  this  inatni- 
ment,  to  shew  that  it  is  a  deed  of  revocation ;  bnt  I  am  not 
debarred  by  this  deed,  so  &r  as  it  constitutes  a  new  nomine* 
tion.  I  can  take  benefit  under  this  deed  witbont  hurting 
myself— Kerr  v.  Erskine,  Jan.  Id,  1861,  npro,  vol.  xxiiL  p.  206. 
This  deed  is  good  as  a  revocation,  but  bad  as  a  new  convey- 
ance. It  is  stud,  that  notwithstanding  tbe  revocation,  the 
feudal  clauses  remain  entire.  But  it  ia  not  so.  A  precept  in 
a  deed  of  entail  will  not  warrant  a  fee-simple  titie— See  1  Bell's 
Com.  697.  A  precept  of  a  special  nature  and  extent  wilt  not 
authorise  an  infeftment  in  a  different  character.  A  precept 
in  trust  or  in  security  will  not  support  an  infeftment  in  fee  or 
in  property — Cockburn  t».  Galium,  June  4, 1886.  If,  by  rirtua 
of  this  codicil,'  the  parties  are  to  bold  in  fee-simple,  that  is  a 
change  which  cannot  be  made  on  deathbed.  The  argument 
on  the  other  dde  assumes  thai  there  was  no  alteration  in  tbe 
order  of  succession,  aa  if  it  was  merely  tbe  taking  off  of  a 
fetter.  Bnt,  in  pcrfnt  of  aubetance,  this  deed  Is  a  new  nomi- 
nation. 

Neaves  and  Dundas,  for  defenders^  were  not  called  od. 


Lord  Pretidera. — I  can't  say  that  the  voiy  able  argttmeut 
which  we  have  now  heard,  has  altered  the  views  which  1  am 
Inclined  to  take  of  the  effect  of  this  deed  of  revocation. 

The  fint  point  awned  by  Hr.  Bobertson,  that  the  punuur 
is  entitled  to  avail  himself  of  the  revocation,  and  at  the  same 
time  to  challenge  the  new  nomination,  is  quite  well  founded. 
But  we  must  be  satisfied  that  it  is  a  revocation  which  pnte 
an  end  to  the  deed.  Mr.  Bobertson  taAA  that  there  are  here 
two  deeds, — a  total  revocstioa,  and  a  total  new  nomination 
of  heirs.  Savr  I  think  that  this  deed  is  neither  the  one  nor 
the  other.  Tliere  is  no  new  conveyance  of  anything.  The 
character  of  the  deed  is  quite  plidn ;  its  intentfon  was  to  do 
that  which  Ur.  Bobertson  mtuntained  to  be  incompetent — 
vis.  to  convert  a  tailzied  conveyaoce  into  a  conveyance  in  fee- 
simple.  Now  X  think  tliat  the  fetten  in  a  deed  of  entail  may 
Ik  removed  by  a  declaration  of  this  kind.  The  party  who 
laid  on  tiie  fetters  may  thus  declare  his  intention  that  these 
fetteia  sbidl  no  longer  exist.  I  think  he  might  even  have 
done  more  than  thu ;  at  all  evrats,  I  think  he  was  entitled 
In  this  way  to  remove  the  fetters.  Under  the  deed  of  entail, 
the  estate  etands  fully  conveyed.  The  estate  it  conveyed  in 
foe  to  those  parties  who  are  to  succeed  as  heirs  of  entail.  It 
is  conveyed  to  them  in  fee,  but  under  the  restrictions  of  an 
entail.  Suppose  that  oue  of  tbe  conditions  of  the  conveyance 
had  been,  that  tbe  heirs  thns  called  should  bear  the  name  and 
arms  of  Hiller,  oonid  not  such  a  condition  hare  been  recalled 
by  a  deed  of  this  kind  f  1  think  it  could,  and  if  so,  so  may 
any  other  conditions  and  restrictions.  Tbe  estate  is  conveyed 
by  this  deed,  out  and  out,  and  under  this  conveyance  it  re- 
mains. 

Mr.  Bobertson  contended.  In  the  tecoad  place,  that  a  deed 
which  converts  a  tailiM  fee  lntoafiBe-dmple,lsa  deed  which 
necessarily  alters  the  destination;  because  at  every  stage  the 
fetters  interfere  with  the  suooesdon  of  the  parties  called,  so  as 
to  make,  in  substance,  a  new  destination ;  and  he  illustrated 
his  argument  by  supposing  the  can  of  treason.  Bat  I  do  not 
think  that  this  view  is  sound.  If  the  restrictioos  and  condi- 
tions of  the  taibde  operate  in  that  way,  tbe  right  of  succession 
still  remains.  Suppose  I  revoke  the  exclndoa  of  heira-pur- 
tioners,  Is  It  to  be  said  titat  the  entailer  cannot  do  ao  by  a 
deed  of  this  kind  1   I  do  not  think  that  ct»ild  be  malntuned. 

If  it  bad  been  made  oat  to  my  satisfaction  that  tUs  was  a 
new  destination,  or  a  new  nomination  of  heirs,  I  would  con- 
sider the  case  as  wholly  different ;  but  this  has  not  been  made 
out.  All  that  the  entailer  has  done,  is  to  make  more  clear 
what  he  means  by  his  clause  of  revocation.  He  is  not  making 
a  new  nomination ;  he  appoints  the  estate  to  go  free  to  the 
parties  named.  It  is  a  declaration  that  these  parties  are  to 
have  the  estate  free  from  all  these  restrictions.  Now,  if  It  be 
competent  to  do  that,  it  has  been  done  here.  I  cannot  adopt 
Mr.  Robertttou's  reading  of  the  clause,  and  I  therefore  see  no 
ground  for  disturbing  the  interlocutor. 

A  point  is  discussed  in  tbe  note  of  the  Lord  Ordinary  as  to 
the  spedat  exclusion  of  this  party.  If  this  deathbed  deed 
were  held  to  be  a  complete  revocation,  then  it  might  be  held 
that  this  clause  of  exclusion  was  revoked  as  well  as  the  rest ; 
and  BO  the  question  might  arise,  whetiier  the/older^lecds^^ 
1S17  and  1810  were  to  come  Into  pDhjihtadBbylkPAdtlU^^ 
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were  only  to  do  80  if  the  snltsequent  deeds  were  Ineffectual  in 
couseqUBDce  of  some  Saw,  not  if  they  were  revoked  by  some 
deed  of  his  own.  But  bs  I  do  not  tlilok  thM  the  deathbed 
deed  went  the  length  of  a  revocaUon,  it  la  not  ncoeMary  to  cod- 
fdder  this  potnt ;  and  we  do  not,  by  adhering  to  this  tntoHo- 
oiitor,  pronounce  on  all  the  views  contained  in  the  note.  If 
we  are  of  opinion,  with  the  Lord  Ordinary,  that  there  was  no 
revocation,  then  that  point  does  not  arise. 

liord  t^dbrton — I  am  of  the  same  opinion,  and  I  tim  quite 
BatiflAed  that  no  oonntenance  whaterer  can  be  glTen  to  Hr. 
Botierfson's  argument,  able  as  It  was ;  for  that  aTKument  in- 
Toived  principles  which  It  would  be  mot  haaardons  to  admit, 
and  which  are  contrary  to  the  best  understood  maxims  of  the 
law  of  entail. 

What  was  the  first  proposition  maintained  f  It  was  said 
that  this  last  deed  of  nomination  is  a  new  conTeyance,  be- 
cause it  makes  an  alteration  from  entail  to  fee-simple ;  and 
it  is  said  that  no  alteration  of  that  kind  can  bo  made  on 
deathbed.  It  is  farther  malntulned,  that  a  good  title  in  fee- 
simple  cannot  be  made  up  under  a  precept  In  a  deed  of  en- 
tail. I  don't  know  the  slightest  authority  for  that.  It  hap- 
pens every  day,  that  a  party  makes  up  his  title  in  fee-simple 
under  a  deed  of  entail,  and  such  a  title  will  be  perfectly  good 
If  he  poMessea  loi^  enongh.  That  being  the  case,  when  the 
removal  of  the  fetters  Is  tlie  act  of  the  entailer  himself,  the 
title  would  certainly  be  good.  The  cases  of  a  precept  for  an 
infeftment  in  trust  or  in  security,  are  totally  different. 

A,s  to  the  other  point,  I  cannot  say  I  entertain  any  great 
difSculty.  To  alter  a  destination  in  a  deed  of  entail,  iu  one 
thing ;  to  remove  the  fetters  in  such  a  deed,  is  another  thing. 
'According  to  the  argument  we  have  heard,  these  two  things 
are  one  and  the  same.  No  doubt  the  operation  of  the  fetters 
may  he  to  work  a  change  in  the  order  of  persons  called.  But 
I  do  not  think,  that  upon  this  Inddental  result  of  the  fetters 
of  an  entail,  you  can  found  any  supposed  identity  between 
two  things  which  the  law  has  always  recognized  as  esxenUally 
different. 

Lord  Ivory, — I  am  of  the  same  opini  in,  and  think  there  is 
n  fallacy  throtigliont  the  argument  which  we  have  heard. 
There  can  be  no  doubt  of  the  general  principlo,  that  when  a 
deed  is  made  in  tiige  pou^ie,  a  deathbed  revocation  is  effec- 
tual If  there  be  no  new  conveyance ;  and  that,  if  there  be  a 
ui:w  conveyance,  the  heir  may  found  on  the  deathbed  deed 
as  a  revocation,  and  challenge  it  as  a  new  couveyaoce.  But 
the  application  of  this  principle  requires  the  ground  to  be 
cleared  of  the  previous  deed.  Thero  must  be  a  full  and  com- 
plete revocation.  If  the  revocation  be  conditional,  then  that' 
is  altogether  another  matter. 

Here  we  have  no  such  fovocation  ;  we  have  merely  a  recal 
of  fetters.  Th^it  is  a  totally  different  case  from  a  limited 
trust  conveyance  In  trust,  or  iu  security ;  l>ecause,  in  cases  of 
trust  and  security,  the  primary  estate  remains  In  the  granter 
of  the  trust  or  security,  but,  in  an  entail,  the  pknum  dominium 
is  given  out;  the  entailer  is  divested,  and  the  other  party  Is 
invested,  though  under  fitters.  Neither  Is  bis  title  interfered 
with  if  the  fetters  be  taken  away. 

Not  only  is  there  no  revocation  here,  but  there  is  no  new 
'  nnmiuatlon.  It  leaven  the  diKpoiiueS  to  take  under  the  origi- 
nal conveyance.  The  accidents  which  may  arise  to  the  order 
of  Kuccession  by  the  operation  of  the  fetters,  are  nothing  to 
the  purpose.  These  are  merely  incidents  in  the  title  to  the 
estatt*.  Suppose  there  bad  been  dmply  a  deckratlun  that  the 
fi-lters  of  the  entail  were  recalled,  could  the  validity  of  snch  a 
deed  have  been  doubted  f  Tet,  tn  substance,  that  is  what  we 
have  here. 

I  therefore  concur  with  the  Lord  Odlnary. 

On  the  other  point  to  which  your  Lordship  has  alluded,  it 
Is  fbrtunataly  anneceasary  to  express  any  opinion. 

fjord  Robvtma. — I  am  of  the  same  opinion.  The  question 
turns  on  the  deed  of  entail,  and  the  deed  of  revocation  of 
80th  October  1848.  It  was  well  obseived  by  Mr.  Robertson, 
that  the  destination  in  the  deed  of  entail  is  divided  into  three 
branches.  There  was  a  destination, ;!ri(,  to  the  entailer  him- 
self and  the  heirs  of  his  body.  There  was,  leeondty,  a  destina- 
tion to  the  fadrs  of  tailzie  mentioned  iu  a  deed  of  nomination 
of  even  date.  Tkir^tf,  there  is  a  destination  in  favour  of 
heirs  to  be  nominated  at  some  other  period.  On  the  same 
day  he  executes  a  deed  of  nomination,  and  nothing  else— 
(n>ads).  Now,  I  did  not  understand  it  to  be  disputed,  that 
if  he  had  died  leaving  these  deeds  alone,  they  would  hare 


been  sufficient  to  exclude  the  heir-at-law.   No  doobtuW 
at-law  may  found  on  a  deathlwd  deed  so  far  si  it  rmka^ 
deed  made  to  his  prej  ndio«^  and  challengv  it  as  a  new  cam. 
ance  also  to  hts  preJtuUce.   But  under  wliat  pcaiUeOBiaa. 
tion  can  this  deed,  executed  on  deathbed,  be  callol  i  m 
nomination  f  It  Is  a  nomination  of  no  one  at&ll,«jtii 
re  uomiuation  of  parties  already  nominated.  Cui 
called  a  new  deed  of  nomination  f    It  appeail  to  ne 
hopeless  to  contend  that  it  is.   It  merely  recal*  tbe  kog^ 
bnt  in  DO  other  sense  is  it  a  rerocation.  The  woitl  mit 
do«.-s  not  occur  In  it.   It  is  a  re-eotabllidiniait  of  thtiMd 
Ruccesdon  as  a  fee  simple  deed.  It  works  off  the  fetto^tal 
docs  not  touch  the  title  nor  the  order  oi  inoOMBioB. 
I  ttwrefore  entirely  concur.  ' 

.  LordOrdiitary,  Wood.— Ue/.  D.«n  of  Faculty  (Id^],  Bu 
anon.  Robettioa ;  John  Cullen,  W.S.  Affott.—Alt.  Stmt,  hi 
daa;DDnd48&WllS0D,aS.it5«itCf.— W.<%rft^.a}  , 


7th  July  1853. 
Sboovd  Division. 

Daniel  M'Neill^  PtaweTf  v.  M.  Wallace  A  Cnunl 
Defendera.  | 

Reparation — Dumages — Master  &  Setvant— -Culp*-^ 
claimed  dmnages  from  hit  empioyer  o»  aeenwU  ^^  ajtim 
tained  by  tht  falling im^i»  citnttqiunet  tffUtmAidtifngi, 
of  the  roof  of  the  excavation  la  which  ht  MS  wviiff. 
rule  and  practice  of  the  pit  was,  that  every  wcrkmx  dn 
prop  bit  oim  excavation,  and  that  the  employer  iketU  ^ 
Me  neceuary  timber  at  the  pU-mouth — Held,  unwM* 
m  tht  oceatiOH  ia  queition,  there  vat  no  timber  <a  tif 
mouth,  the  defender  loat  not  liable,  ia  retpcct  the  piim* 
aware  of  the  danger  he  would  incur  by  morhing  mitkMf 
port.    2.  That  if,  after  making  due  requisition  Jitr  thm 
»ary  timber,  and  being  unabU  to  obtain  if*  he  had  M 
work,  he  wottM  Aore  bew  entitkd  to  hit  day't  vagtu 

Thia  was  an  action  of  damages  originating  >■ 
Sheriff  Oourt  of  Glasgow,  for  injury  done  to  theps" 
by  the  falling  in  of  the  roof  of  a  "  room"  or  eicai*! 
in  which  he  wss  working  iu  the  defenders'  coatgit- 
waa  admitted  that  the  &U  was  attribotable  to  ilie«- 
of  a  sufficient  prop. 

It  appeared  on  the  evidence,  that  the  defendeff '■* 
on  themselTes  the  propping  up  of  the  mala  roadittt^^ 
the  pit,  whUe  it  was  the  duty  of  the  workmffl  to 
to  the  propping  up  of  the  room  or  excavatioi 
main  road.  The  wood  for  this  latter  porpoBeitf^? 
at  a  depot  about  a  quarter  of  a  mile  from  the  pt-BK* 
and  the  rule  and  practice  of  the  pit  was,  that  thei^ 
should  keep  a  supply  of  wood  at  the  pit-moath,  oi^' 
the  workmen  could  av^l  themselves  as  they  rejoir*^  ' 

James  Laird,  a  miner,  deponed,  that  he  bmhk*; 
the  excavation  of  the  room  in  which  the  accident  i^j 
place;  that  on  the  evening  before  the  accident,  be, 
the  view  of  supporting  the  main  road  beside  tlw 
took  down  two  large  trees,  such  as  were  nsed  feW 
ping  the  mun  road,  but  required  to  be  ahorteoeJ 
they  conli}  he  made  serviceable  forpropiHogfooM;  ^ 
the  same  evening  he  was  iaformod  that  the  pomBrfl^ 
take  his  place  in  the  room  in  question,  and  he  acctf^ 
told  the  pursuer,  as  they  came  up  the  pit 
he  would  require  to  prop  the  roof  before  wOTB|"r 
farther.    Laird  farther  deponed,  that  oo 
up  from  the  pit,  the  pursuer  and  he  searoM  ftf 
but  found  none;  nor  could  they  find  any  ■ff,*^**'^ 
had  there  been  one,  they  mi|^t  hi^ye  e^tow<|ff"*^ 
the  two  trees  wW  Ifidi^MVf^MtMw*^ 
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Bell,  another  nmier,  stated,  that  on  the  day  of  the  ac- 
Hdeat,  and  shortly  before  it,  the  pursaer  had  asked  him 
for  a  tree,  vhich  the  witness  gave  him,  saying  at  the 
nme  time  that  he  was  afrud  it  was  too  short.  The 
pursaer  said  he  would  try  It,  aod  took  it. 

He  Sheriff-snbstitnto  assoibded,  in  rwpeot  the  aeci- 
(ient  was  occamoned  by  Uie  pnrBaer*8  own  neglect  in  not 
propping  the  roof  of  the  room  in  which  he  was  working. 

The  Sheriff  altered,  aod  found  the  defenders  liable, 
in  rrapect — 

"  that  tithough  the  neglect  of  both  parties  conspired  together 
loprodnce  the  acddent,  the  defenders  were  moat  to  Uamr,  ser- 
itif  the  Deglect  of  tfieir  serrantfl  was  the  origo  maU,  and  that, 
bn  for  ir,  tbe  impmdence  and  carelesenem  of  the  pursuer  woalil 
not  hare  been  called  Into  operation,  or  prodnt^  the  coni>e> 
qaences  that  eiuned  :  Therefore  altera  the  interlocntor  cnm- 
pwnedof:  -Finds  damages  doe,  but  subject  to  modlflcatiuu, 
m  respect  of  the  pursuer's  own  imprudent  conduct." 

The  defenders  advocated,  and  the  Lord  Ordinary  re- 
ported the  case  on  the  first  calling. 

Twopointswere  argued  on  the  evidence— _^r8(,  whether 
there  was  a  supply  of  wood  at  the  pit-mouth,  available 
to  the  pursuer;  and,  aecondfy,  in  how  far  ho  was  bound, 
usaming  there  were  no  such  wood  at  the  pit-mouth,  to 
go  to  the  d^t  and  procure  the  same  for  himself. 

The  defenders  ^cotfed,  that  even  assnming  there  was 
no  vood  at  the  pit-month,  available  for  his  purpose,  ho 
might  have  procured  tbe  same  from  the  depot,  as  it  was 
the  freqoent  practice  of  the  workmen  to  do.  At  any 
r»te,  if  he  coald  not  procure  the  necessary  supports, 
(thoQi^hit  did  mot  appear  that  he  made  any  application 
Co  Uij  one  on  the  part  of  the  defenders  therefor),  his 
propH- course*  was  to  abstain  from  working.  He  was 
^7  aware  of  "the  danger,  aod  if  he  chose  to  encounter 
it,  he  did  BO  at  his  own  risk. 

The  pursuer  anstoered — If  tbere  was  no  wood  avail- 
able It  the  pit-head,  the  fact  that  the  pursuer  could  get 
it  from  the  depSt,  was  of  no  consequence.  Th&defenders 
ohligafion  was,  to  supply  everything  necessary  for  the 
safe  woi^ng  of  the  pit:  and,  in  the  case  of  props,  the 
supplying  them  included  the  supplying  them  at  the  pit- 
ifloatb.  If  the  defenders  did  not  supply  their  necessaries, 
it  was  DO  answer  to  an  action  of  damages,  that  the  work- 
luea  might  have  supplied  themselves.  To  have  done  so, 
would  have  involved  the  loss  to  a  certain  extent  of  their 
rtwn  time  and  labour,  while  the  refusal  to  work  would 
liave  involved  the  loss  of  at  least  their  day's  wages. 

Lord Ju»tice-Cieik.~\  think  that  this  case  involves  an  im- 
pnrunt  principle,  and  it  is  very  material  that  the  ^unda  uf 
our  jodinnent  aliould  be  cmrectly  stated,  and  generall/  known. 

The  Court  has  ou  many  occasions  enforced  the  principle, 
"ist  it  is  the  paramount  duty  of  coalmasters,  and  persons  en- 
cased in  such  Hndertakinns,  to  provide  in  every  way  for  the 
D^My  of  the  workmen  in  their  employment,  against  tbe  risks 
ind  dinars  which  such  employment  iovolves.  And  tlic  Court 
also  held  most  justly,  that  such  masters  must,  by  their  pre- 
untiims  and  arrangements,  protect  their  workmen  against  ilie 
nnaequenceaof  their  own  rashDess  and  imprudences-such  work* 
men  being  proverbially  reckless,  and  careless  of  danger.  But, 
»)  the  other  hami,  we  must  take  care  tlint  the  law  is  not  pushed 
ji  cncb  a  length  aa  to  encourage  workmen  in  their  rashness, 
lod  imprudent  disregard  of  danger,  when  fully  aware  of  such 
ianger,  and  when  it  is  ttwir  special  duty,  in  their  employment, 
o  take  the  measures  necessary  to  prevent  sneli  danger.  Then, 
«hat  ia  the  special  case  before  the  Court  Tlie  rooft  of  the 
fwtai  Id  which  the  ctillifrs  work  must  be  supported,  and  if 
not  soi^orted  as  the  workings  go  on,  and  when  the  roof  is  left 
iiiddeoly  without  support,  then  ilie  danger  of  stuff  falling  from 
ihe  nxtf  upon  the  workmen  is  imminent.  This  is  well  known 
><)  fn  art  era  and  servants,  and  tlie  duty  of  both  is  to  prevent 


that  danger— each  in  tbe  way  to  be  mentioned,  but  each  by 
separate  measures  on  their  own  port  respectively.  Themasten, 
of  course,  furnish  the  timber  for  props ;  that  is  the  rule.  The 
props  must  alw  be  placed  at  the  pit-mouth,  ready  for  the  work- 
men to  cut  up  and  use.  If  not  brought  tu  the  pit-mouth.  It 
would  be  impossible  to  expect  that  tbe  men  should  be  going 
about,  at  all  hours  of  night  aud  day,  and  in  all  weather,  to  look 
for  props,  and  bring  them  f^om  a  distanue,  after  tliey  come  to 
the  pit-monUi  in  their  working-dress,  ready  to  ilescend.  The 
workmen  are  entitled  to  find  the  props  ready  for  them.  It  ia 
no  part  of  their  service  to  bring  the  props  to  the  pit-month, 
more  than  to  obttiin  anjt  other  of  the  proper  pit  suppliea.  Now, 
that  there  is  danger  iti  working  without  the  roof  being  proppeil, 
is  a  fact  certain.  That  props  for  the  purpose  must  be  supplied 
the  pursuer's  monten,  is  also  clear  in  this  case,  and  pro- 
tmbly  in  all  caifes,  without  special  bargain  on  thu  sutuecL  ^Hien 
the  workmen  are  themselves  to  prup  the  roof  vith  the  wood 
faund  for  them.  Tliey  are  to  fit  and  properly  plsco  the  props  ; 
that  is  their  business  and  duty.  It  ttie  props  rtu  not  properly 
fitted  and  placed — il  uut  by  tlie  men  uf  in8ufficii:nt  length,  or 
not  duly  and  adequately  placed  or  securott — then  tbe  fault  is 
solely  that  of  the  workmen ;  and  if  the  rucif  lulls,  it  is  the  resu  I 

his  own  nnskiif^lni'is  or  want  of  attention.  Thus  the  mea- 
sure on  which  their  safety  depends,  is  to  be  uken  by  the  work- 
men themselves.  The  case  is  nut  one  in  which  they  are  using 
what  is  found  and  0Ten  to  them  as  sufficient  and  complete  for 
their  protection,  in  every  sense,  without  snnit  tiling  on  tlieir  part, 
and  which,  without  inquiry,  they  are  to  go  on  using  perliiips 
too  long ;  nor  are  they  eniiiled  to  rely  on  the  safety  of  doing 
so,  becau*e  tliey  bare  machinery,  roper,  Sjc.,  given  to  them  us 
cumpltit«,  and  the  master's  duty  tteing  to  iiiopect  it,  and  keep 
it  in  a  safe  state  and  condition.  On  tlie  contrary,  this  is  a  esHO 
in  which  tlie  steps  to  be  taken  for  their  satety,  are  to  be 
taken  by  themselvef,  aod  if  they  do  nut  take  thti-se  measures, 
tliey  know  that  they  are  directly  placing  theinselvca  in  danger 
which  thoy  ought  not  to  incur,  aod  which  it  is  not  intended  by 
the  masters  that  ihey  should  to  any  extent  incur,  for  their  own 
duty  is  (0  prop  the  roof,  and  not  to  work  witliuut  dtring  so. 
The  roadways  of  ttie  mine,  on  the  oilier  hand,  tlie  masters 
prop  up  and  make  sufBcicnt  by  persons  appointed  for  that  pur- 
pose— and  on  such  being  securely  dune,  the  workmen  are  en- 
titled to  rely.  But  the  roofs  of  their  own  rooms  the  workmen 
are  to  prop  as  they  excavate  coal,  and  tliey  know  the  danger 
to  be  great  if  they  do  not  so  prop. 

Then,  on  the  occasion  in  question,  the  purauer  was  warned 
of  the  necessity  of  propping  the  root  of  the  moni  he  was  set  to 
work  in,  which  haJ  been  begun  by  another,  and  bad  advanced 
just  so  far  as  to  make  the  necessity  of  propping  manifest,  and 
the  danger  of  going  on  witliuut  putting  in  supports,  plain  to 
those  who  saw  the  roof. 

Now,  that  warning  of  the  danger  of  going  on  further  in  this 
room  witlitiut  props  for  the  loof,  the  pursutir  diil  receive.  As  a 
collier,  lie  was  bound  to  know  of  this  ri&k.  And  he  did  know 
of  it,  fur  he  made  a  search  for  props  on  leaving  the  work  the 
day  before,  but  found  none ;  aod  borrowed  from  another,  on 
the  day  of  the  accident,  a  prep,  but  whicli  was  too  short,  and 
wliicu  he  did  not  make  sufficient  by  resting  it  on  stones  or 
coal,  so  as  to  give  the  roof  support.  Next  nu  rning  no  props 
were  to  be  obtained.  I  think  tliat  ia  fully  proved.  The  wit- 
ness also  whose  business  it  was  to  have  the  supply  got  for  the 
pit,  swears  that  be  gave  notice  to  Hirchell,  the  manager,  to  sf  iid 
It  supply  of  wood  for  props,  and  that  he  was  tuld  in  reply  that 
they  would  be  sent  early  ui-xt  morning.  Mitchell  is  not  exa- 
mined to  contradict  tliat  smtenient.  I  hulil,  then,  that  it  is 
proved  that  there  was  not  a  supply  uf  props  at  the  pit-head  on 
the  morning  when  the  pursuer  and  others  wtiiit  to  their  woik. 
Even  if  Uiat  fimt  were  doubtful,  I  should  be  willing  to  assume 
it  In  argument  in  favour  of  the  pursuer  In  judging  of  the  rek- 
vancy  of  his  case,  and  of  the  soundness  of  the  principle  on 
which  the  masters  are  here  held  to  be  liable.  Then,  wlun 
no  props  were  at  the  pit-mouth,  what  was  to  be  done?  Tne 
danger  of  carrying  on  the  working  further  baek  was  certoinly 
not  diiuiuished  by  reason  of  the  absence  of  tlie  lueuns  uf  jire- 
venting  the  danger :  Hiat  is  very  clear.  Tlier,  if  props  were 
required  the  day  before,  and  if  the  risk  uf  tlunger  v.  aa  then  up- 
parent  fn>m  the  nx  f  so  far  as  then  left  unsupported,  plainly 
to  go  on  further  with  the  working,  so  as  to  leave  more  rouf 
unsupported,  whs  ilirectly  to  increase  the  danger,  and  to  render 
the  risk  of  the  f;ill  of  the  roof  far  more  immediate  and  periloux. 
To  use  the  expre»siun  of  one  of  the  men  as  tu  this  spot,  "  it  was 
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A  seen  dani^or."  Then,  what  wu  to  be  done  ?  One  of  tiie  worlc^ 

men  who  Tmd  not  litmu^'lf  that  day  wood  for  prop^,  under  the 
iQtiso  atkI  impresBimi  of  that  ftit^liiip  of  LclpleMncii  which  the 
necessity  ftf  daily  labour  produces  when  mi?u  ore  not  fully  in- 
formetl  of  their  reUtive  riEhw,  ftcJJs,  that  he  was  "oblle<Kl  to 
go  on  and  work  iiolwithitundin^,  or  citlierwisc  ga  lifituc  and 
BtarTC."  I  read  tliat  part  of  the  [iruuf  with  much  umaHon,  and 
with  grpat  regret  that  tli)>«o  liord- working  men  should  be  under 
llic  imt)T<:a«iciti  thAt  thfir  ciaae  was  to  hel^dt^sa  anH  deplorable 
in  $uch  circumitanwa.  I  wish  it  (a  well  ami  gcnerftlly  uu- 
deislood  by  tbe  colIlerB,  bath  Tor  their  owa  aake,  and  fai  tin* 
■ake  of  the  trUe  interests  of  thi'ir  emplayerHj  tliat  «neh  is  no( 
the  alteriiBtive.  ^nd  that  if  the  proper  8ii|>])i pes  fur  the  Bxfety 
orworkinf!  are  not  furnished  by  lilte  mastiTira,  and  r^aily  for  iho 
mea — lliey  beini^  at  the  pit  readif  to  work  in  fiilfllntent  of  tKqlr 
^QiTitgcmcnt,  hut  nnt  bnTlug  tbe  suppUei  wliLdi  the  omst^ra 
mubt  furniah  to  enable  thein  lo  carry  on  their  work  with  ^ufi'tj 
— are  entitled  to  tlieir  day's  wagies,  althouirh  they  thould  noi, 
ju  tlicy  <jught  not,  nttcntpt  to  work  to  thfiir  own  danger.  Ttiit 
ii  a  taattt-r  which  it  \i  most  Important  tbe  culliurH  mhould  under- 
llBiid.  Of  course  the  Ciiurt  do  not  mpiiji,  that  if  Rt  »tn.'  uxaut 
hour — Bay  four  or  six  in  th(?  momin^ — when  the  men  com*  lo 
the  pit'inoiith,  thpy  find  that  (he  w<xid  requictd  for  props  liu 
not  been  acnl,  ifashed  tor  prcviiiuslj,  fltill  leAS  if  nut  asked  for, 
tti^y  are  eiitllltd  to  turn  at  unci?  to  the  right-abouC — walk  oS — 
nnd  no  meaBaBe  for  wood — nor  Look  near  the  pit  that  day, 
and  yet  be  entitled  to  their  wagea.  No  such  ahu^e  would  bu 
aanctioned.  Tlic]-  tnuit  wait  a  rt;a90iinble  tinie  for  t))C  wu'od, 
Thpy  must  diatinctlj  apply  to  tlie  proper  party,  if  on  ilio 
spal,  to  get  it — and  that,  if  not  Kut,  tliey  will  leari?  Ibe 
pit-het(d,  they  cannot  go  down  to  work  in  rooiD»  which 
hare  no  proper  Bupporlt;  or  if  tbe  party  ia  nbsit^nt,  as  on  this 
occasion,  whose  duty  it  ycaa  to  hav(j  the  supply  rt^dy,  they 
mmi  3&nd  fur  the  aiipply.  if  th(>y  know  that  there  is  any  boloiifj- 
ing  to  the  eoalniMter  at  a  cunvcnient  disldiice.  If  he  lias  none 
ready  at  any  rca«nitabip  diatanee,  so  ihfti  there  is  prospL'tit 
of  Awy  biting  pot  for  the  day'A  work,  tlii^ir  riyhi  to  ruturn  froia 
tliL'  pit-hc^nd  will  of  course  r^ry  aoan  nrieo. 

But,  uttderauch  and  ainiilnr  limitaiicinEi,  to  prerent  prcli^xta 
made  to  abatain  from  work,  and  yet  cUim  wa^e^,  and 
lakhtR'  the  honest  case  whidi  occurred  here,  that  the  fiirther 
working  in  the  room  could  not.  without  pri>p",  be  carried  on 
wilhotit  itumhipnt  danper  lo  life  or  licnb,  ami  t;ia(,  on  th(i 
Other  hatiJ,  do  props  were  furnished  by  the  master  for  the  work* 
itieii,  to  enalle  [bent  lo  work  In  uififCy,  thvti  1  apjirehi^nd  it  to 
he  clear  law,  that  after  requiring  praps,  and  sending  notieetiiat 
they  Diu^cbc  furni»hed,  the  workmen  are  nut  only  entitled,  but 
bound  Co  abataiu  from  inciirrlng  daoger,  when  they  find  tliAt 
they  hare  not  ibe  luppliee  necessary  to  jare  them  from  danger, 
end  are  entitled  to  their  duy's  wupe?,,  Jind  thnt  they  are  not  to 
blame  for  no  work  being  done,  They  are  reniJy  to  work  ;  they 
are  not  bound  Co  work  in  the  plain  risk  of  ildiii^tr ;  the  maateri 
Hr«  bound  to  proti?ct  th«ni  against  snch  riik;  that  ii.  (hg  con> 
dition  on  which  aloni'  clicy  arv  bounder  enga^^ed  to  work.  They 
are  feady  to  »oi-k  in  terms  of  their  engagement,  and  are  en- 
titled \9  require  that  (he  locnnB  iieceBanry  for  their  safety  fthuLl 
he  si]pplie<l  to  in  order  thnt  they  may  cumineiii;e  their 

work  in  safety.  The  cnaBlers  uro  bound  to  furnish  such  means. 
But  they  are  awanting.  In  auch  circumHtAnce»,  the  men  di> 
their  duty — thoy  a  .t  iii  Atrict  fulflldJent  of  the  contract — when 
they  refuse  to  wurk  until  sach  means  are  furnished ;  find  hence 
their  ridht  their  wnpci  ig  ttenr  and  undoubted,  for  it  i»  the 
fault  of  the  maners  alone  trhlcJi  in  nuL-h  n  c&m  lends  to  Che  fn- 
pueled  return  not  heitig  uhlained  in  the  output  of  CO  il.  Tlie 
men  are  under  ergrtgennMii  to  wort — the  maatera  under  en- 
gagctuenC  to  ^jU'tf  them  work  producing  a  certain  r^le  of  wagua — 
and  the  men  hiire  hired  lUeir  hibuur  ^br  a  eertaio  time.  They 
aru  ready  to  work— tire  in  niien'Jaiice  ia  fulSlmeot  nf  their  part 
gf  tbo  contract ;  UuC  the  niasCers  have  tailed  to  ^\y&  them,  as 
bound,  the  oiennK  essentially  ii(?ceaaary  to  enable  them  to  work 
witli  snF&iy.  Hence  they  eim  eluLm  the  wages  due  to  them  for 
the  periu^J  Far  which  they  are  bound  to  give  their  labour,  for 
there  is  no  fault  on  their  part. 

It  is  rery  irupotltiiit  lhat  this  ehould  be  understood  Co  be  tbe 
law  of  (ucA  u  eaBe--{or  coume  I  excdudo  abu^e)— for  then  the  col- 
liers will  be  led  steadily  and  quietly  to  retuse  to  wort  when 
there  is  danger,  until  they  have  the  means  of  prQTentm^  the 
danger, — and  tlie  maHCers  and  their  manng'ei'a  wdl  also  be  led 
to  atlend  much  tnot-e  pointedly  to  the  supply  and  examiit&tiotk 
of  the  iideij.uate  m'i  suitable  materials  for  ensuring'  the  ajifety 


of  the  men  while  worklnf;.    For  the  interests  of  Wi  parting 

for  the  safety  of  lifc*"!t  i«  most  important  tliac  thawn 
■houid  know  that  they  liaTe  this  ptaeticol  metlicid  of 
attention  to  the  measures  necejuiry  for  their  SAftiiy  ~ 
of  eaurie,  any  attempt  to  get  up  a  flimiiy  and  iaadequU 
text  for  not  workiof!,  will  be  Tcry  ^trietly  checked, 

L  have  siiid  tbiB  5a  a,  case  in  which  tbe  men  Ihemselni 
the  |yartii.B,  and  the  only  parties,  to  take  the  nieksowi 
sary  to  provide  for  thiir  own  Siifety,  the  raat«riaU  briBg 
ii4^hed  to  them  by  the  masters.  Ilcnco  this  case  eaiiHt 
quoted  as  leadiug  to  the  rceuU,  that  in  the  ordlnarji 
Btaoces  which  occur,  Cha  mastctH,  if  they  b»ve  DeglKttol 
duty  of  providing  for  the  safety  of  the  workmen,  lbav« 
too  ioog^  inBufBcieut  ifiauhibary,  or  hare  not  ho^i  thajr 
exartjined  against  fire-damp,  and  eo  forlh,  are  rtlicTsd 
liability  for  dnmngCB  merely  because  ihd  Qjtti  have  htet^ 
llicy  nlwikys  are,  atid  ar«  known  t-)  be,  ruah,  iniprmieat 
reckleBK.  On  the  contrary,  that  very  tendency  of  [f. 
mou  ia  ouly  an  addltiosal  ground  why  tho  mn«t«i  luul 
tect  thetu  AjipiinH  the  riskfl  they  bo  niii,  by  All  tht  ptnpa 
cautions  which  it  is  their  duty  and  obligation  to  od 
that  law  I  havt!  stated  in  Turiond  cases  to  jurfen.  W 
directly  dlagbey  a  piwitive:  ordtT,  cither  j^eneralorgim 
ticne.  that  is  niiotlieir  matter,  atid  they  must  hear  tfas 
quences.  Hut  I  tako  the  cbbp,  say  of  esploiLon  tim 
damp:  If  the  mine  was  not  examined,  as  it  ougbCto 
bocn,  and  iifoordlug  tu  pmctice,  before  the  R9L<'n  t 
woTli,  the  uiEiBttr,  if  an  explosion  tntes  place  and  Kb 
will  not  bii  free  from  liability  ciTilly,  or  he  or  ha  ~ 
criminally,  ntcrdy  becanae  the  m^n  w<;rti  impmiltBl  |l 
ginning  la  work  beforo  the  examination  was  made,v 
inqniriug  whether  the  mlae  waaso  exauiined— nni. 
th*)ire  \A  Aome  very  pointed  order  or  rule  which  thej 
break  through.  This  coac,  iheo,  will  in  no  degTM 
infi^reiice,  that  tha  toiuitcra  are  to  he  free  from  i 
mcTvly  he<^^auM;  some  imprudence  and  rnshciess  II" 
hibitcdoD  the  part  of  the  workmen  :  Quitf  tlie  re 
herii  the  pnrsuer  ran  into  a**  ^en  dnaE;er,"  wiicn  his 
to  Ilia  employer  was  not  ty  work.  On  thu  ^tbef 
would  not,  in  tbe  cirtuoiataDccs  proved,  hurelcMt' 
wogL-s.  Jndgraent  must  therefore  yo  foe  the  ad" 
withnut  expeuscB. 

Lar4  Cockbum. — I  concur  in  iho  result  at  which 
ship  has  arrived,  and  tij  all  the  points  t'Xcept  one. 
nmlcrlal.    It  was  theducyof  C'lewotkniiin  to  keep 
and,  15  hours  before  die  Etci^ident,  he  wri^  warned  of 
he  wa«  incurring,'.  It  was  therefore  hU  Lualness  toba" 
it  up.    I  think  it  is  a  fair  result  of  the  proof.  Ihst  tM 
did  nut  commit  any  fliilure  of  duty  in  not  supplyinf 
the  pit-mouth.   Tliere  was  a  depOi  for  the  wood,  and 
was  cliist.'  to  the  pursuer's  house.    He  wae  not  entithl 
mand  lhat  itshLsuld  belaid  down  for  him.  If  vrehad  topM 
atonf,  I  should  h»td  the  roan  wrong  ailtl  the  maitctfl^t 
as  I  imve  said,  this  matter  is  really  of  no  consniKaat" 
Htrtinj^^  grouuil  dfrainst  the  pursuer'actnim  ia,  that  even: 
Ihe  employer  to  have  failed  in  his  duty,  the  man. : 
rerunimsr  to  work,  aay«  with  extraordinary  nshoM',  "I 
d'lwn  Hind  worJt  niis^ik-lv,  and  make  yoit  pay  dmniaKviil  I 
hurl."    lie  had  no  rSulii  to  go  down  to  work ;  he  wu' 
have  nbstiiini'd  from  Ui&  wurk,   Kor  wub  iu;  fami  Up 
ntid  itatve;  orh  the  eoiatrary,  be  was  to  go  hotue  anA  |tf 
wflifes  without  doiny  any  work  ;  nor  do  I  l^elim  tlwe  " 
Justice  of  I'uirice  or  SheMll  who  would  not  liB*e  t^nrv 
W^ges  hail  tbe  master  failet}  iri  hid  <JtlCy. 

J.cnl  Miirrat/.—l  coiiiidttr  it  nbsoluiely  neoesMry  M 
clearly  btith  the  employer'a  and  the  willier'a  duty.  U 
that  thi!  maater  is  Iialde  for  all  the  machini^y,  lIlHt  il 
ctcnt,  as  well  m  for  the  «uEIIcii-iiey  i>f  the  pita 
TliDug?)  a  cojlier  may  bt-  ra^h,  »till  lie  »  entitled  U 
h-SH4^e  as  the  pnriy  responsible  for  their  hi-inft 
ditTH.-reul  hpre,  fur  a  strong  rt-nprn^ihiliiy  re^tml  on  CIte 
wlin  was  guilty  oracerliLin  degree  of  wrong  in  doinU 
had  no  right  to  dtj — in  working  wlien  ihe  ^ii  waa  ur 
p{»eihe  room  bad  yih-ldi-d  grjuhially.  and  the  uollfrt 
injurefJ  from  want  of  the  proper  I  racing  up  of  the  n^m 
collier  would  hare  been  liable  fur  that  tow,    Tl  - 
litfl  Working  wax,  that  the  rumii  ^linuld  be  proj- 
li  is  unneccBSiiiry  to  go  into  the  c|;Ui;»tioit,  u  tvajiji 
daty  in  the  mnstet  In  ^lit  1'iaVitig  wcm!  at  the  pU- 
aa^uine  there  wus  a  failure,  aud  on  that  aaamttptkm, 
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endence  I  tbiok  jostifies,  I  still  think  tfae  mtster'a  failure  gave 
Uk  vDTktnao  do  riglit  to  proceed  at  the  hazard  either  of  bim- 
•elforof  the  worlu.  The  master's  failure  was  of  a  secondary 
Mtsre  altogether,  and  tlie  punuer  traoigressed  in  face  of  a 
nmng.  I  boh!  tint  It  ia  a  dear  doty  on  the  part  of  collier*, 
not  to  work  whers  the  pit  la  unsafe  owing  to  &ilare  in  duty  on 
(he  part  oT  the  tenant,  and  tbey  will  ba  entitled  to  their  wage* 
ibouKb  thej'  do  not  work. 

M  Wa)d.—T\\9  parsoer  cannot  insist  for  damages  liere, 
haling  faimaelf  so  completely  Wled  in  daty.  We  do  not,  by 
dedsKKi,  trench  on  tlie  KHmer  dedaions,  all  of  which  lay 
AnmthedaUesof  nuutera.  Bntwben  we  look  at  the  relative 
ditiHof  the  parties  iiere,  it  is  clear  tliat  there  was  a  failare  on 
ih  pirt  of  the  workman  as  well  aa  of  the  employer.  Therefore 
I  think,  in  this  particular,  the  interlocutor  of  the  Sheriff  must 
htiUered ;  but  that  does  not  in  the  least  touch  the  decisions 
ro  the  prcTioos  <»ses,  aa  to  the  necessity  of  providing  sufficient 
ueliiDa-y. 

The  Court  pronounced  the  following  interlocutor: — 

"Adrocate  the  cause:  Alter  the  interlocutor  complained 
of:  Find  in  pc^at  of  fact,  that  it  was  the  rule  and  prac^oe 
at  tbe  colliery  in  which  the  pursuer  was  working,  that  the 
ooliiers  should  duly  prop  and  support  the  roo&of  their  aeverol 
loomg,  in  order  to  prevent  Injury  to  themeelTes,  or  to  the 
workioKC  in  the  said  mine — that  such  use  and  practice  was 
(ollykDowu  to  the  pursuer— and  thus  it  was  his  duty  so  to 
prop  ud  support  tbe  roof  of  tbe  room  in  which  he  was  di- 
lected  to  Kork,  oftisr  the  same  had  been  opened  a  certain 
leacth  by  anothor  collier,  in  order  to  prevent  danger  to  faim- 
mtai  to  the  workings :  Find  that  he  was  warned  the  day 
ithte  theaccident,  that  it  would  bedan^roiutoprooecd  with 
the  workUigB  of  this  room  without  propping  tberoof^  and  that, 
io  thu  knowledge  of  auch  danger,  he  sought  for  props  on  that 
ddf,  but  conid  not  fiud  any  :  Find  that  next  day,  without 
oHiaDiBg  protjs,  or  aakinfc  for  tbe  same  if  there  were  none  at 
tlie|rit-M»il,  ho  proceeded  to  work  farther  in  the  room  with- 
out obtiieing  props  for  the  roof,  to  bis  own  manifest  risk  aud 
'ka^:  Find  •that  his  duty  waa  not  to  work  when  it  was 
thaedangeroiu  to  dio  so.  but  to  ask  for  and  obtain  props  for 
Ibe  support  of  the  roof  if  there  were  none  at  the  pit-head,  and 
that,  if  Done  were  obtained  and  supplied  to  him,  that  be  be- 
ing ready  to  fulfil  Ma  engagement,  but  entitled  and  bound  not 
tovnrk  vlth  danger  to  himself  at  the  workings,  would  have 
lieen  entitled  to  hia  day's  wages :  Fiml,  therefore,  in  point  of 
lav,  tbai  the  purauer,  on  this  state  of  tlie  facts,  is  not  entitled 
to  claiu  (Um^es  in  respect  of  the  fall  of  the  roof  which  he 
thus  ^iled  to  support,  and  by  which  he  was  injured,  from  tho 
iwlmaslerr,  merely  becanse  the  supply  of  wood  was  not  fnr- 
»i<bed  to  him  on  tbe  morning  of  that  day  :  Therefore  asaoil- 
lie  thedefeudera  from  the  conclusions  of  the  libel,  and  decern ; 
Int  liud  no  expenses  due  to  either  of  the  parties." 

Or^nary,  Cowan. — Act,  H.  J.  Robertson,  J.  Campbell  -, 
and  C.  Fisher,  S.3.0.  AQtnf».—AU.  Neavra,  Logan ;  James 
(Wdie,  \V.8.  Agaa.—^  Cto*.— (  A'.a.T.) 


7rt  July  1853. 
SaoovD  Division  , 
TaoiTAB  Thorbuun,  Pursuer,  w,  William  Mantis 
and  others,  Defendert. 

^"k  to  Purtoe — Personal  Bur — Con6dentiaIity — A  joint- 
tiock  eompoHjf,  in  the  court*  winding  up  itt  affiiirt,  told  Ay 
p*l>He  romp  a  number  of  bad  debtt,  ineludint/  one  alleyed  to  be 
by  u  tkmholder.  The  latter,  on  being  lued  bg  the  pur- 
ciaier,  raised  a  reduction  of  the  sale,  on  the  yround  that  the 
piu-cha»er  having  been  one  of  the  direetort  appointed  fttr  the 
KiniliHy  up  of  the  company,  and  their  law-agent,  and  otkerwite 
cvmfidentialfy  connected  with  the  company,  could  not  legally 
«>ake  the  purehate — Held,  I.  Thai  the  punuer  had  a  good 
title  to  ne  without  the  concurrence  of  the  company,  and  that 
it  pau  no  olrjecHon  that  the  company  trere  not  called  aa  par. 
liei  to  the  action.  2.  Thai  the  action  wa»  not  barred  by 
the  fact,  that  the  taUt  had  been  approved  of  by  the  ahare- 
koldtrt  at  their  general  meetings.  3.  That,  considering  the 
position  held  by  the  purchaser  in  rtferenee  to  the  company,  the 
Ws  M|s  iUegai,  and  the  tame  reduced  accordingly. 


In  January  1843,  the  shareholders  of  the  Bonthem 
Bank  appointed  Walter  M^Culloch,  "  with  all  the  powers 
conferred  by  the  contract  on  the  ordinary  manager,"  to 
wind  up  the  afikirs  of  the  eompan^.  At  the  sometime  a 
committee  of  managers  was  appouted,  "  with  whom  he 
may  advise  od  the  state  of  his  accounts  in  his  progress^ 
and  by  whose  advice  he  will  be  guided  in  the  whole 
business." 

M^Culloch  entered  on  the  dnties  of  his  office,  and  in 
tho  oourse  of  1 846,  it  was  decided  by  the  committee,  that 
such  debts  as  the  company  had  not  succeeded  in  realmug, 
should  be  sold.  Lists  of  these  debts  were  accordingly 
made  np,  and  31'OuIloch  exposed  them  to  pubUc  ronp  in 
September  1840,  in  terms  of  articles  of  roup,  in  which  it 
was  eiprcaaly  declared,  that  they  were  sold  without  any 
wanuidlce,  and  that  the  whole  risk  lay  with  the  porcha- 
ser.  Lot  1  of  the  debts  so  put  up,  was  purchased  by  Ro- 
bert Kemp,  the  highest  oferer,forX<H3;  Lot  2,  also  by 
Ttobert  Kemp;  and  Lot  3,  by  William  Martin.  There- 
after an  as^nation  of  Lots  1  and  2  was  granted  in  name 
of  M'Oolloon  and  Kemp  in  &Toar  of  Martin.  The  debts 
in  Lot  1  were  stated  in  the  sale  list  to  amount  to  X3662, 
besides  interest.  Among  these  was  a  debt  of  Xlt9, 
alleged  to  be  due  by  the  pursuer,  of  which  £32  was  the 
balance  of  principal,  and  the  rest  the  interest  thereon, 
in  account-current  between  him  and  the  Southern  Bank. 

Tbe  defender  reported  tbe  sale  to  the  committee  of 
directors,  and  thereafter  prepared  and  circulated  among 
the  partners  a  printed  report  on  tbe  a&irs  of  the  com- 
pany, referring  for  information  as  to  the  losses  sustained 
by  bad  debts,  to  the  list  of  bad  debts  previoudf  orsulated. 
This  report  was  remitted  by  a  general  meeting  of  part- 
ners to  a  committee,  of  which  the  pursuer  wag  a  member, 
and  ultimately  approved  of  by  another  general  meeting 
on  Ist  August  1848. 

This  was  an  action  aguost  M'Cnlloch,  Martin  and 
Kemp,  The  pursuer  stated,  that  he  was  a  partner  of 
the  Kottthem  Bank ;  that  Martin,  as  assignee,  had  rai^ 
an  action  against  him  for  payment  of  the  alleged  debt  oi 
£119,  sold  as  above;  that  he  was  not  duo  the  debt,  and 
had  never  heard  of  any  such  claim  until  the  raising  of 
Martin's  action.  With  reference  to  the  purchase  by 
Kemp,  the  pursuer  stated-^ 

Kemp  had  been,  for  some  yeais  prior  to  U'Cullocb's  ap- 
pointment, one  of  the  ordinary  directors  of  the  bank.  He  was 
one  of  the  committee  of  directors,  and  acted  as  such,  and  did 
advise  with,  and  direct  the  proceedings  of  U'Culloch;  and 
he  in  a  particular  mnooar  directed  and  took  part  in  the  pro* 
ceedinga  relating  to  tbe  outstanding  debts  due  and  said  to  bo 
due  to  the  bank,  aud  was  made  acquainted  with  tbe  sevetnl 
reports  made  from  time  to  time  by  U'Culloch  and  others,  to 
the  committee  of  directors,  upon  tfae  subject  of  these  outstand- 
ing debtn,  the  circumatancts  of  the  debtont,  and  other  parti- 
culars. Further,  Kemp  acted  as  law -Bgeut  of  the  oommitt«e 
of  directors,  in  regard  to  the  winding  up  of  the  bank's  affairf, 
and  in  rrgard  to  H'Culloch's  proceedings  thereanent,  and  in 
particular,  he  acted  In  re&ience  to  the  outstauding  debts  by 
bill,  bond,  and  open  account,  at  the  head  office  at  Dumfries, 
and  made  special  reports  thereupon,  and  was  specially  em- 
ployed regarding  the  same.  The  articles  and  conditions  uf 
roup  and  sale  were  prepared  by  him,  were  extended  by  John 
Kcuip  his  clerk,  and  were  subscribed  by  M*Culloch  "  before 
these  witnesKi^  William  Uartin,  also  clerk  to  tbe  nid  Bobert 
Kemp,  and  the  lald  John  Kemp,  writer  hereof"  Farther, 
Ketup  was  employed  to  act,  and  acted,  as  mesaenger-at-arms 
iu  executing  diligence,  summonses,  and  other  writs,  and  other- 
wise, in  tbe  various  steps  taken  for  recovery  of  the  debts  due 
to  the  bank,  by  direction,  or  in  name  of  U'Culloch,  and  of  tbe 
committee  of  directors,  or  one  or  other  of  them ;  and  an^ac- 
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connt  was  ificnrreU  to  and  claimed  by  him  for  all  these  pro- 
ceedings. By  tbc  mcauR  obucc  dutiULcd.  and  by  his  cynnec- 
tion  nith  the  biuiiuess  of  the  bank,  aud  iu  aChi 
ral  enpiiicitiiefl  almve  nuinlianed,  Kt'cup  at-tjnireil  miotite,  csiiu- 
ilve,  Rud  conliElfDtiiil  information  and  kuowle<il|^e  id  rbf^nrJ  lo 
the  aJffalTfl  of  t\ia  eaid  batik,  and  parttuuleiTly  a»i  to  this  nut- 
standiag  diiicuiiof  di;bt  iind  cither  obliifatioiis  bL^lotigLiigordiic 
to  the  said  bsiik,  and  their  value,  i'tcc/jfilt/.  In  rt!iipcc;t  thnt 
It  was  ullrm  tirut  of  M'Uulloch,  iu  hia  fupn«.ity  of  munagiT  for 
wielding  up,  to  sell  any  of  tlio  dtbta.  27iirtf'^/,  Tlmt  K(!iii|:) 
fltood  m  Ruch  a  poBition  la  rufvmict:  Cutbn  bank,  Elial^  ho  l'uiiM 
not  legally  purchase  tiiis  debt.  And,  X'^'^'^J. 'i'b*t  Martm  wus 
equally  dlRqti^tlified,  find  the  asdignalioa  to  bim  was  h  luura 
devicie  to  ao-rvt  Ki^tDp. 

And  he  concluded  for  reduction  of  tlio  articles  and 
minutes  of  ^ale,  the  Wai  of  dclits,  and  the  aaiiigiKitioii  to 
Mart'iTij  with  all  that  hrul  followed  tUercti%  t'ur  varioiia 
reasons. 

M'Cullocb  pleaded  that  the  pursuer  had  no  litli*. 
The  ai-tioQ  was  incjompetent,  tdog  dirocrtod  agaiust  Jiim 
as  tin  individual,  whereas  it  was  not-  alleged  thnt  he  had 
any  coTnicetton  with  the  traiiHactioTi  in  ((uestit^a,  e^wpt 
in  hi^  capacity  as  maniiger,  Avhich  office  ho  had  resigned 
before  the  rJ.Iailt^  gf  the  action.  The  ^lo  waa  Dot  iJfra 
vifts  of  bliUj  havidg  been  carried  out  under  the  ppocial 
sn^nctioti  and  approval  of  tbc  committoe  of  direetops,  and 
Keujp  was  not  disqualificMl  from  makiDg  the  purchase, 

Kcttip  and  I^Iartiii  jihaded  that  the  pursuer  had 
no  title.  The  onlj  pJirtj  who  hjid  a  proper  title,  wiia 
the  company,  and  that  onlj  in  res|iect  of  lesion  arising 
to  tho  company  from  thu  aula-  Without  their  coneur- 
roiioej  thd  ii:;tioD  was  incompetent.  As  a  debtor  merely 
against  whom  iin  aelioH  for  paymeut  bad  been  raided, 
the  puriiuer  obviously  had  no  tiile.  AgaiiHj,  if  he  snoil 
as  a  partaef,  he  was  harrcd  by  the  approval  of  the  epw- 
r;il  lueetings  of  the  sharohuMers.  It  waa  useless  fur  the 
pursuer  to  profcaa  ignorance  of  all  this  pnxedure,  Ue 
was  Dot  ofUj  a  shareholder,  but  a  member  of  the  com- 
iiiittoe  of  dlre%tor3,  though  he  choue  never  to  attaiid. 
At  any  ratu,  as  it  waa  the  company  whu  had  tho  oialt- 
rial  jitterta<t  in  the  niattfirj  they  ought  to  have  been  made 
parties  to  tEie  action. 

The  Lord  Ordinary  reported  the  case  with  the  foIEow- 
ing— 

-'  Noli. — Tiie  Lord  Ordinary  was  cauneel  in  this  eiiso  wlicn 
it  was  fully  dtfbHtfcd  btfute  LotJ  In^ry,  and  whnti  jndgiui^ivt 
was  postponed  in  coowqiienceof  the  wnnt  of  Bouie  documenL'* : 
nod  fiftHng  tlmt  It  would  not  be  emti^tiuctury  lor  lilra  to  clir- 
1V)B«  of  it  jndiciftlly.  be  hsis  reported  it  at  uBn-  tu  llie  Cuiirl. 
The  dounnn^iits  linvc  bL'-uii  rtcovijrL'J,  tind  jirobatlon  Uns  hwu 
roiiouDccd,  and  the  aaVtia  ia  uow  ]>reputi±d  for  decision." 

At  advldng, — 

hnrti  Jatiiet  CUik. — Thia  nctioD  of  reinction  is  dir«ct*d  b.hlh 
apaitivt  U'CtiilcKh,  nnd  other  two  dtfcnd'jr^,  Kemp  and  Mini  in. 

The  Court  hm  already  inllmali-d  it«  opiniciti  Lhut  the  nrlion 
cnnnf't  be  mnjiitnined  nunitiat  M'C'ilIocli ;  but  ib  id  ri^LjhL  ibat 
wo  should  no\y  forniully  give  jiidffmi'nt  in  bis  favoiiT. 

Tbc!  ground  of  acliun  a;;ainst  liiiu  13,  timt  In.'  si>|d  by  a<ictli>^ii 
ccrlaiti  debts,  an  bad  Ji'bts,  due  to  the  baukipf!  company  tif 
which  the  pumitit  ip  a  iwtiior,  and  which  coiiwrn  M'CulIiX'h 
w(Ls  appointt^d  to  wiiul  up  by  reati^iRf;  nil  ita  iitwctf.  ati'\  thtit 
be  mild  thcsb  wilbout  aiiihority.  Whi^tber  he  coidd  bitutfrll, 
08  nuinrager  fur  th<-  piirpftsr  Tnerition^^d.  Imve  of  bis  own 
authurity,  or  in  virtiu-  of  any  p"'v,TrN  b'-Ktowi'd  tm  h\tn  by  iiU 
Risucml  nppoihtuieht.  liavo  eoIiI  baddi-blH  for  wb/it  they  wiuil.l 
hriljg.  vc  nerd  not  fltcip  to  consider ;  fni  ^hiit  wu^  nut  wlint  do 
tlld.  The  {Tcncral  Tncfiting^  nt  wliicb  he  wm  appointed,  nniiiQ>t 
(wrtnia  of  the  dirn-ciora  ae  a  ccmtuitlce  to  net  ulung  with  fiijn, 
and  ta  direct  uud  aehist  iuTn  iji  the  mrnsureit  ivtdcb  Bilcbt  bu 
proper  for  wicidinz  up  liic  wlfivjrs  (if  lliu  cunnjrn  HI  ihjit 
voinniitlco  ul  dircdttra  tin;  pm^Utf  wo*  oof,  lUIbt^ni-b  lsi5 


never  attended  or  iLfted.  Afltir  mocb  dfllibentioO  bf 
cumniUme  of  direclura,  it  wiu  rcsoiTud  by  tbeui,  thattn 
of  dit:btti  Bbould  be  &Ai\  as  l>ad  dtrblH,  of  irhirh  a  lilt  bill 
prepnrtfiX  Tlii$  r«:«olutiou  woa  adopted  altci  muck 
and  ddLlieracion  ;  the  inttiotion  la  Ball  the  dr\jU  IwU  t 
bad,  wa>i  duly  pubhblied,  and  ihe  duhls  were  at  Ivt  nl4 
eold.  m  direclcd  hy  tbiii  cumuiitti:?,  nfttir  due  HuroftiMn 
But  M'Cullucli  did  nnt  iu  uuy  oua  of  tiii^  aiBttcTll 

hiuiSL-lf,  and  in  virttt^  iif  any  nultiurity  fi^dvot  IftUl 
as  maniij^tir.  Uii  a^itei  io  truth  not  oniy  aluiig  vilfc. 
Under  the  directiou  itnil  authority  uf  the  coUnnUCee of 
toTn,  wbo^e:  Jict,  in  truth,  tbu  sale  of  the  dck*  uiiutbl 
eidt^red.  That  Aal«  tfenLndly  wiw  repoittd  tO)i|{i.-i»iiii 
ing,  and  approved  uf.  Ileuue  Llmru  itt  iiu  fjrtiUtKl  for  (fcn 
l4;u<;d  a£ diruct<:d  ajf»in:jt  M'Cull<H:h  on  tTiiu  g^ucndii 
for  it  wiia  not  bin  sL-t,  itul  in  truth  tbc  ai;t  ufthaaqi^H 
(lirLetars,  and  upprortid  of  iiy  l-tic  gciii^nU  Loectia^  l*^^! 
lie  tbertfun*  njosl  be  QEFoili^ied  from  Uiut  rouHja  olqB 

Theru  is  another  pn,rC  of  thu  bciislncsa  in  Htichl^| 
f:iiled  in  duty ;  but  that  is  not  made  ugniuat  him  j^ni 
in  this  acLjun. 

I  am  utit  d]Ei]>0:^  to  approve  of  M'Cullncli  ■  ^^'  V' 
ailotVLDit;  Ivvntp  in  piiti;liu:<H  uny  of  tlti-Au  dttn 
salt;.   Jt  wfjuld  nitber  rvppcJir  that       d^t)  .  .  . 
hava  intcTfered  at  tbu  Mute  of  iht  wilu.  or  to  Iiatb  al 
tnuetiii^,  Qcbt  of  tho  eouimilttie  of  dJrei.'UiJV,  atd  trirtir) 
pactuerB,  in  ordor  to  report  a  faut — iTbich  it  » 
to  pHffi  over — that  one  tif  coiihdciiii'i! 
directoi?,  wliQ  \\ini  iiivi'atijiaLe  J  the  wtiol'ij  sUtti'  .'i  L>r;  ^ 
and  wLn  wa^  a,hi.>  ttie  i;ijnliiltiutial  laW4};eui  of  lliacDOif 
bad  boiiglit  the  deots  at  the  pulirSi.:  eule. 

The  puj-BUor  bad  a  reason  of  rtdiiction — tbc  liioiA-< 
which,  if  liUa  in  point  of  fikut,  he  liii^lit  c<:rluiuljM| 
CL-tjded  a;::a.sost  M'Uidl>jL']i,  iix.  that  this  h  Jo  <r«u| 
dcvica  hi;twceii  U'Cullocb  and  Kunip  tt>  buiid  Itia^H 
at  iriadeqUale  prices  to  Kemp,  tut  his  pncmiiary  b||^H 
he  bus  r^nntmii  d  pnibLitton ;  of  (hat  reRAOn 
detiu^;  und  it  wud  Lot  vWh  III  afj^tlUlcQt  lufliiQH 
Cuuree  thurt'  id  a  very  widu  dLstinetiiju  buttvetsn  cO^H 
nlvancu  and  coiiciirt  nlletikd  ia  that  rcuwn  of^| 
Hod  tho  luefu  Want  of  vi^^^iluncu  and  strict  iittuDtf^| 
which  hi*  pqi^ing  itVvT  t<'c  piiivhiuse  by  K^^jiip,  iui^^| 
vBccQce  in  it,  iiupIitrB.  (Ju  ibu  oihui  hand,  tbciuptMH 
Itaa  elttted  on  recor.J  thnt  Ki-iap  was  not  ini-.ip&tli^| 
purcha^iiny:  ibc  d-.'bt--i  m  un:  i^W,  y.  l  .i  1  1 
pL'a,  and  Uui-ii  not  u^jeL't  lo  ibe  Ui.-i;rec;  . 
fiir  as  H  in  uecfi»ury  tui  the  pureiiur'u  cilv.    , .  >  Jfl 

tho  other  defcndutn.  » 

TliL>  jiidt:;ini;iit  \j1  ihe  CnUTt  Will  therefore  b*!  » jtf 
M'CuIIik;!'!  n*,*in.Tidly.  liut  it  Jnay  be  mntiier  at  ot^M 
fai  Ow  C'jan.  whc-tliL-r  iht.'rti  »hoaid  nut  tKi  tLMoe  muflfl 
eK[>en3C!3,  luokiu|j  to  (he  iiiie  itf  dtslonci;  Uuii(.'L-eMBri(]V 
by  M'Culludi. 

Then,  as  u>  Kenip  and  lil.*rtin,  I  ibiult  Alnriiii,  iheA 
Kemp,  the  1:iw-.i^l'Iii  vrho  iii;!^!  tor  tia*  cuiiipmiy  ia  d; 
iiiiLtlem,  is  to  b^-  t  ie*ir>.'d  in  ilie  siime  Uifbt  a»  Kvni;t.  S 
as  no  prii:o  ie  cneiitit;[K-d  iu  ilic  asKlifrittiiuu  la  Umium  M 
fay  ]dni  ir}  IiIh  luiinu  r  iiciup,  I  IhIcu  bim  4*  uolj  t  Mi 
Kemp  nirn'iu<;  on  the  JLcriiTi-  Tb«'ii,  wh-iii  <■  '  < 
Kenkp  and  Miirilu  i  Kotnp  trnei  on\>  uf  1 1  *M 
by  the  eoinpany  witli  the  duty  of  mdki.i  ,  '  ^ 

ffliicli',  which  they  clm»  employed  hiui  t(>  ui  ' 
Tills  wiis  AiiiBt  ciiiiddeLittal  empli^ymeat — coiit,.' 
Iiitij  of  llii>  inii'L  icnoua  ebaritetur.    Then  lit.-  m  > 
Uw-a^i..nt  jitid  iiilviatrr  uf  ibc  cmupimy.    In  b..  :' 
coiiKiderE-ir,  unJ  iiivi-nCiKated  »iid  r>t.-jii)r[i-:]  1:: 
iIk' •lobiii  ?uppi>>eil  lo  he  bad.  ^lul  upun 
tbL'  debiori'.    Anil,  us  InW  H^fi-n:,  iiu  imi  [ 
vt^sligalion.  und  nt'  obtJiiiiinir  privalv  iidoriu^i 
MiKlttT^.   Ut!  lin«  eliurt;?!!  ivv  i^ueh  iniiuirif*  ; 
tbiit  lie  did  in  tiuil  iiliAfaelcr  make  luil  . 
were  prejinred  hy  him.  nnd  Wi-ro  in  Iiib  hi:: 
ubu^er^  to  ninki;  their  rnqninu^  at  him. 
li-iiiiL-ii  ro  purdiuse,  wiift  itiu?  t^i  dil'.'C'  nl'i 
W4rd  Lij  jiurclm^i',  and  ti>  rcpri-s.-ui  tlie  J.  ■ 
in  order  m  luako  tho  iiitnl  ol'lhuia.  Hia  uucn.'! 
tbu  mriuainjr  and  the  direclors,  ^iiicc-  tu^  wa*  i' 
iucoinpAiilde  with  hia  diuI!  ! 
purehiide  III'  tliu  ilebtJtlul ' 
ut  tliu  kiud :  indeed  it  wui  a'ii<>iii.-i  i"  W 
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■ible.  TIte  piirchHSP,  then,  clearly  wab  iltegnl  and  invalid.  In 
hct,  it  Itaa  not  been  defended.-  Martin  dearly  knew  of  the 
vhole  objections  to  Kemp's  pnrcbaae,  and  has  no  separate  case. 

It  is  quite  clear,  tlitt  tlie  fact  that  Kemp  bought,  was  never 
diidosed  or  made  known  in  aniy  way  to  the  partnere.  And 
ihere  is  not  a  particle  of  evidence  that  the  pursuer  knew  that 
Kemp  bad  bought  these  debts  until  he  was  prosecuted  by  Mar- 
tin, as  assignee  of  Kemp,  for  payment  of  the  debt  said  to  be 
due  by  him  to  the  bank. 

And  the  defence  now  maintained  in  support  of  a  sale  which 
b  DOC  disputed  to  be  illegal,  Is,  that  the  pursuer  cannot  clial- 
Injie  the  sale.  This  is  ■  very  peculiar  and  unfavourable  case 
lor  Kemp  to  state,  and  one  which  cannot  recommend  Itself 
bkIi  to  the  Iftw — "  I  admit  that  1  bought  in  direct  breaciv  of 
tbe  duty  I  owed  to  the  company,  and  to  you  ai  a  partner,  and 
that  tiie  purchuM  was  illegal ;  but  you  cannot  cliallenge  that 
■sic,  even  when  it  first  comes  to  your  knowledge,  and  when  it  is 
uKd  a«  a  title  to  pRiaeeate  yon."  It  weald  be  difficult  to  bring 
nj  mind  to  aaseat  to  that  reply  under  any  drcumsUoces.  But 
nre  there  la  do  foundatioa  for  any  such  plea  in  bar  of  the 
cbllenge. 

I  need  not  consider,  whether,  if  the  pursuer  had  been  a  purt- 
ner  only,  and  not  a  debtor  of  the  company,  on  one  of  the  debts 
pDrchased— whether,  if  he  had  been  merely  a  debtor,  and  not 
8  partner— be  oould  have  challenged  this  sale.  I  shall  only  any, 
Itut  it  will  be  difficult  to  satisfy  me  that  any  purchase  in  such 
circanstanceiv  when  theltlegal  character  of  such  a  partner,  by 
iiii  trustee  and  law-i^^t,  which  had  been  concealed  fmm  him 
H  the  time,  is  discovered,  is  not  entitled  to  otyect  to  that  party 
beiag  in  right  of  the  company  fusils  so  acquired,  and  is  not 
entitled  to  insist  upon  the  property  being  re-sold.  But  both 
cbaraetert  are  io  tlie  pursuer ;  and  further,  be  is  in  the  situa- 
tiou  vt  being  called  as  defender  to  pay  the  debt  which  Kemp 
attempted  thus  to  purchase. 

This  &ct,  that  he  is  prosecuted  by  Kemp,  or  his  tool  M'Lean, 
fir  payment  of  the  debt  no  purchased,  gives  him,  in  my  opinion, 
A  clear  sod  incontestable  right  to  cliullenge  the  purchase  by 
Keap,  and  the  right,  llierefure,  to  prosecute  him,  he  being  a 
psririer  of  the  company.  I  think  the  ground  of  challenge 
»^ve  and  important,  aiid  the  right  and  interest  of  a  partner 
in  such  a  case  so  very  pnramount  to  all  other  consideration;, 
lliit  I  cannot  allow  any  technical  difficulties,  if  there  were  any, 
to  bar  the  pursuer's  right  to  challenge  a  purchase  concealed 
from  tlte  company,  and  in  direct  violation  of  the  trust  reposed 
la  Kemp,  and  of  the  double  duty  he  undertook. 

Bat  what  are  the  objections  stated  against  his  right  to  chal- 
lenge this  illegal  purchase  ? 

The  approval  of  tbe  partners  at  a  general  meeting, 'of  the  bad 
debts  generally  having  been  sold,  comes  to  nothing,  for  this 
breach  of  trust  by  Kemp  was  not  disclosed  to  them.  The  no- 
tice in  the  report,  or  the  dc-bts  having  been  sold,  is  very  sliglit 
and  incidental.  No  special  notice  of  thrtt  matter  is  taken  in 
tlte  minute,  which  merely  benrs  a  general  approval  of  the  report. 
B-jt  of  Kemp  being  a  purchRser,  not  one  bint  is  given.  Then 
ii  was  said  the  pursuer  hrid  nn  interest,  because  he  must  pay 
liis  debt  to  some  one,  and  Kemp's  dischirge  would  be  good. 
But  to  that  I  answer,  thut  the  right  of  a  partner  to  object  to  Kuuh 
in  illegal  act,  not  disclosed  to  ttic  partners,  and  w  hich  net  is  in 
Jirect  breach  of  trust  committed  to  the  director  and  lav-ageiit, 
is  not  to  be  decided  by,  nor  depends  upon,  the  result  of  pecu- 
niary interest  apd  injury.  The  title,  however,  to  challenge,  is 
m  a  much  higher  right  and  interest,  vis.  that  of  checking  frauci, 
ind  of  refusing  to  allow  any  transfer  of  tbe  property  of  the 
Kimpany  to,  or  any  acquisition  thereof  by.  a  director  and 
aw-ageiit,  through  fraud  and  illegnl  breach  of  tniHt.  A  part- 
ler  has  a  clear  title  to  set  aside  such  a  transaction,  whc- 
her  he  can  shew  pecaniiiry  loss  or  not.  On  that  point  I 
iave  no  doubt.  I  should  also  say,  if  necessary,  that  the 
nirsuer,  a  partner  who  says  he  has  a  counterclaim  against 
ihe  company  for  compeneatlon  and  expense  in  inquiries  and 
•mmeya  nnderuken,  he  says,  at  tbe  desire  of  his  brother 
lirectota.  Is  entitled  to  object  to  this  purchase.  Just  because  he 
riahea  such  claims  to  be  considered  by  his  brother  directom, 
atlier  tlian  by  one  who  bought  the  debt,  in  order  to  make  the 
nost  of  it,  in  direct  breacli  of  trust,  and  whose  business  in  resist- 
ng  bia^dalma  cannot  be  doubted.  Neither  du  I  think  the  pur- 
loer  wiw  bound  to  call  the  company,  or  all  the  partner*,  or  thv 
iresent  manager.  He  finds  that  this  illegal  purchase,  wliicli 
here  la  no  evidence  the  company  or  the  directors  ever  kne* 
mythtef  of,  it-made  the  ground-  of  an  action  agmnst  himself. 
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He  proceeds,  therefore,  to  challenge  it  as  Illegal,  and  calls  the 
only  party  who  comes  in  contact  with  him.  If  the  other  part- 
ners clioose  to  interfere,  they  may ;  but  no  existing  act  of  theirs 
aa  to  this  particular  purcliase,  can  be  pleaded  against  the  pur- 
suer, assuming  that  any  aach  act  would  be  any  objection  to  his 
action.  The  company  have  dune  nothing  on  which  the  defen- 
der can  found.  Hence  the  pursuer  is  not  embarrassed  by  any 
such  obstaclo.  And  bein^  called  as  a  defender  to  pay  the  debt, 
I  think  he,  as  partner,  ia clearly  entitled  to  reduce  the  purchase. 
Whether  tlie  partners  might,  when  aware  of  the  purchase,  ra- 
tify and  validate  It  c^nrt  the  punun;  so  as  to  bar  challenge. 
I  need  not  at  present  inquire.  That  Is  not  yet  done,  and  there- 
fore I  see  no  ground  on  this  head  for  dismissing  the  action. 
The  pursuer  is  thus  entitled  to  judgment  against  K«np  and 
Martin. 

I  must  add,  that  I  conceive  the  pursuer's  right  as  a  partner 
woitld  overcome  far  more  serious  technical  objectlooa  than 
any  here  stated. 

Lord  Coekburn. — As  to  Kemp  and  Martin,  I  quite  agree ;  but 
in  other  respects  T  cannot,  for  I  think  the  legal  consequences 
of  a  trustee  buying  a  claim  due  to  the  trust  property,  Is  only 
that  the  transaction  is  voidable,  not  that  tt  is  void.  Conse- 
quently, if  tile  creditors  go  into  such  a  transaction  as  this,  and 
choose  to  keep  the  trustee  to  his  bargain,  they  are  quite  en- 
titled to  do  so,  and  he  remains  tbe  lawftil  buyer.  Tliereis  no 
question  that  that  Is  tbe  role  of  law.  But  here  It  is  to  be  ob- 
served, that  no  company  has  been  called,  nor  any  judicial  factor, 
nor  are  there  any  petitory  conclusions  against  them.  Tlie 
company  is  only  introduced  historically  in  the  summons,  t 
do  not  believe  another  instance  could  be  found  of  a  transaction 
of  this  kind,  challenged  by  the  purchaser  from  tlie  trustee, 
which  is  just  tbe  case  here.  It  is  said  the  purclioser  from  tlie 
trustee  has,  and  may  have,  an  Interest  to  challenge.  It  la  trot 
he  may  have  an  interest  to  challenge,  bat  he  has  no  title.  I 
hold,  on  the  facts  of  the  cose,  that  the  shareholders  not  only 
did  not  challenge  the  transactions  at  the  time,  but  they  have 
not  even  come  forward  now,  and  tiie  facts  disclosed  prove  that 
they  approved  of  the  transaction.  Dy  that  approval,  Thorbiim, 
as  one  of  tbe  shareholders,  is  boand.  -It  is  a^d  that  the  alitre- 
holders  were  not  informed  of  the  criminal  conduct  of  their  own 
agent,  and  certainly  the  grounds  of  tiieir  approral  are  not  spe- 
cified. But  still  they  did  approve,  and  the  bare  approval  is 
enough.  On  these  grounds,  I  think  it  is  a  fatal  defect  that  the 
company  wns  not  even  called.  However  voidable  the  transac* 
tiun  may  be  by  the  conduct  of  Kemp,  Tliorburn  is  not  entitled 
to  avail  Itimself  of  that  unaided  by  the  company. 

Lfird  Murray. — I  quite  agree  with  your  Lordship  In  the  chair. 
U'Colloch  was  aware  of  this  purchase,  and  should  undoubtedly 
have  taken  some  notice  of  it.  It  was  a  great  irregularity.  It 
was  contrary  to  taw,  and  no  one  superintending  such  a  proceed- 
ing as  this  sale,  should  have  allowed  it  to  pass  unnoticed.  Tlien, 
in  regard  to  the  question  of  instance — supposing  the  majority  of 
shareholders  say  they  approve  of  such  a  transaction,  still  we 
cannot  go  against  the  law.  Can  a  minority  not  interfere  f  I 
think,  so  long  as  there  Is  one  creditor  who  does  not  agree,  he  fa 
entitled  to  come  here  and  say  this  is  an  nnlawful  act.  If  X  am 
injured  by  it,  and  the  law  holds  that  I  am,  the  Court  have 
nothing  to  du  hut  to  annul  it. 

Lord  Wooi. — I  am  of  opinion  that  the  sale  in  question  ought 
to  be  redut-ed.  It  was  expressly  admitted  by  Mr.  Pyper,  on 
the  part  of  the  defender  Martin,  tliat  the  sale  in  St'ptembrr 
1846  to  tlie  defender  Kemp,  made  in  tbe  course  of  the  wind* 
ing  up  of  the  a&irs  of  the  Southern  Bank,  of  lots  1  and  8  of  the 
bad  debts  due  to  the  bank,  was  en  illegal  sale  ;  and  when 
Kemp's  position  in  relation  to  the  bank  and  its  affairF,  and  in 
particular.  In  reference  to  these  bad  debts  and  the  sate  of  them, 
is  attended  to,  tliere  manifestly  can  be  no  doubt  of  its  illega- 
lity. It  was  nut,  and  could  not,  liave  been  successfully  con- 
tended, that,  in  the  circumstances,  it  made  any  dtflbretiee  in  the 
case  that  th?  debts  purchased  by  Kemp  had  ceased  to  belong  to 
him,  his  rigiit  liavins  been  transferred  to  the  defender  Manin. 
I  take  Martin  and  Kemp  to  be  one  and  the  same.  But  it  wiu 
said,  that  illegnl  though  the  sale  be,  the  pursuer  has  D'j  title  or 
interest,  or,  rather,  was&amtj  from  insisting  ip- a  ^luctiun  of 
it,  and,  cunsequcnily,  of  the  assignation  in  loxbt^.of  Martin.  It 
may  be  that  a  sale  such  as  the  one  in  qu^stlon/is  .not  absd-' 
Intely  void  In  this  sense,  that  it  may  be  tabJiin  out  of  tlie  refdi 
of  challenge  by  the  direct  conflrntalion  of  the  party  interestL'd 
to  object  to  it,  or  by  homolt^atiun  or  acquiescence  and  lapse 
of  time,  which  ahatl  be  -held  e^ivalcnt  to  direct  coAflriAStiott. 
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Now,  without  eontPiCiiiR  tliis.  i(  mpponra  to  mc  llint  tlm  di.>fen- 
(ter'»  ijkja  carmot  he  8l^^taintfd.  3l  in  n«-cili-*a  tu  ecilnrne  upon 
Ihc  priitL'i{jle  ami  vio:*B  i]f  putiey  wlui:li  llii;  L]l(  |mluy  uf 

purulijiBi's.  rwrnle  by  )>arites  in  cltihiii  rt'lnlioDR  of  oiinfidefico, 
reit.  TJie  ni(f  it  ni'>st  anliirnry  orn^ ;  jtnd  wlieiiin  iiny  vinr^u 
tlw  illepility  «f  (lie  purclinAL-  is  iinlnpntfLbli^,  i(  t,t  the  duty  (if  n 
ciMirt  uf  liiw  ta  be  lart^fiiil  iHii  in  erJ'orcf  iHiMlt  »Iiil1I  T«tt  becS- 
cluikd  CJtcf|H.  Oil  bniiiil  miO  dt'-ir  j^nniiHla,  oll<LTwi»t,>  usc- 
f^ln(?89  t]f  the  rule  as  n  pre ii-n live  to  !iic;li  piirirliiiHG^,  w<JuM 
be  };ri.-utly]nif)nire!l.  How,  lli"n.  il.wi  tlie  t>ft'*"TiE  Citae  stani]  ? 
Theti!  wni  iiiLOuiLtl  fctunnR  tlie  Jtbta  eul.l  (n  Kemp.  o\w  <aiil 
to  bp  lime  by  Llie  pursuer,  ftml  liig  (loftmU'r  Mitrtin,  Komf/fl  sa- 
nilfntc,  bri'Hiflu  ail  uciitm  fur  it,  wiili  iiiin?n;n(,  uiiiniitniiii;  ti'- 
peilier  Ui  £l  19  :  li'?;.,  in  ihe  SfiL-riff  Cuurt.  Tlie  pursuer  inier 
alia,  ill  defence^  oljecterl  !ii  »iiriiii'fr  tiilff,  in  rt-speul;  urtbt*  tllt^ 
tliiliiy  uf  ttje  inle  id  his  ucck-iir,  urn]  hi.'!  itfiL-rH'iirila  mi^vd  the 
pr^auiit  mLucilun,  aettiup  fi>rlli  llmt  bi;  ititd  is  rt  panneT  of 
Ide  bitiilt,  (mid  ilint  isHilrnittwl  to  be  llie  M^t-),  tbun  niirTJitinff 
cermi:!  pi'^ei.'diti^a  by  the  bunk,  noil,  i'^'cj-  oIju,  itic^  ^slc  of  [be 
bad  JebtRv  BFiil  (lie  aclinn  raisi  il  by  ilic  ik>rt'iid(.'r  for  rwiuvery  i>f 
the  pursuer'*  «llt*Kl!(l  iSeijr.  and  tlien  culling  fnr  prioluclioii  of 
llie*riEa  Boujjlil  to  be  rtfluui-il.  Tlie  rcdnt-linn  cif  iIil<  Siik-,  theiln 
may  havi- briil  itfi  orij^Lii  lit  the  fiult  njfuiiiat  llii;  ijuraut-r;  au"] 
tliAL  liii  ihoulil  hiiifB  been  lhi>reliy  inaved  lu  it,  is  m>\.  unrt'HRon- 
HblE-.  Bwinjf  tlini  lie  not  only  dispulad  ilis  debt,  but  btutetl  Cluat 
1i«  tind  uimtiler  iiNiina,  wliieli,  plc^jidiiljlu  ni^nmst  tiat  pnrty 
suini;  biiG,  wnuli),  la  be  maik'  aviiikblc,  rc^quire  cnnslitutkiin  in 
n  se|ianste  nciiun  ugiiin^n  thecoiiiimny.  Ntiw,  llmi.  lae  h  p^rtntr 
of  iJie  tompfliiy,  bt-  lina  a  tiile  to  liisi»t  fur  n-ilmciion  of  m  ilk- 
EJil  fliile  rj[  n  piirt  nf  |lie  euiniifliiy'a  profh^rty,  appeiirs  t.i  me  to 
l»  pL-rfecity  elenr,  ntid  llie  mure  to  ftpein^  thai  lie  was  m  hI- 
legi-d  dt'hior  of  t]ie  ■.■ompaiiy,  und  vna  PUfI  as  aucb  by  ihe  pur- 
cUgser  gf  llic  bail  debts.  I  am  tlO»  Hptnkin^  of  title  iu  [In-  ub- 
iitract.  Then;  ntity  be  sonietUinf;  to  stnp  tlie  lUlt;  bt-inL!  in-i'te 
avHilubic,  to  wliieh  f  ihuil  ooa]ii  imraedimely.  I  furthier  tbirik, 
thit,  itktiii^  ^^irctimstafiLi^  h^a  t-nlU'ii  tli^'  pr<i|K'r  piirtic^  aa 
ilwf*rnler*— Mnrtiii,  llie  .T*si),'nec-  qf  Kl'ii>p,  KvHii)  biiufi-jr.  the 
puruliAser.  nmS  U  CullrKli,  the  innDOgLT  iip;iiiiii(ipd  in  Jdiiunry 
fur  winiliri|i  up  lIil-  nSiilrs  of  liie  bank,  anil  tatty  bo 
Ku1d  tulinve  been  ibv  seller-  Tberu  bclng^,  lUvi'i,  no  olij^;ti->ti  to 
whatii  pnjperly  the  liili.^  ta  itiBidl,  the  grouni  of  ubjection  to 
tliA  BcUoii  truly  ia,  (b^it  tlie  piiriuer  is  lji«rre<I  froo]  foUnwinp  it 
nut  ill  re«pect  of  bis  own  conduct,  or  ihAt  r>f  the  Snutliern 
Bank,  of  wliich  he  ia  u  pHTtm-r,  in  relntioii  to  t>ie  sale  which  in 
liliailetigeil,  I  liJive  carefully  luolced  over  llie  procMdiupa  oi  the 
uompapy  in  that  matttr.  That  llie  cumpHny  wii«  nwurc*  that 
tlie  ilehtB  were  In  he  aolJ,  nnd  aani^iioned  Lh<.'  aale,  i»  icr- 
tHiii ;  and  hIiid,  TliJit  Ic  knew- a  8>jl«  had  liiktti  pliice,  nod  np- 
provMl  of  it.  But  of  the  Ltidlpflny  ns  n  eonipMny  liuving 
known  that  any  pnrt  of  tlie  biid  ck-bta  had  been  aohl  t»'  Ivunip.  I 
lilt  not  l^nd  a  TL*^ti(!e  of  ■evidence  ;  the  fwLt  in  only  ouin-eil  in 
the  nJilst  overJiiv  wny,  atfl  nierrly  in»dr>iTlcncly,  in  M-Cnl- 
IikITs  reporl  of  Uiiy  Ifi47,  laid  bvfiire  tlie  nu^etirifc  a(  lh&  pnri- 
iierE  of  the  IGtli  July  lEifn-Ft'tPT,  hiikI  whin^h  wns  aubxequviitly 
upprovfxi  of  by  «n!>tbcr  meaiirji  of  tlif  Isc  Auguat.  The  oittn' 
pHny,  llief('loiL\  thuu^li  it  Wuli  gugnizanl  uf  (be  Imd  tiviftf 
inf  been.  wiIJ,  eanimt  bp  hiKl  t*}  hiivu  known  ilmt  the  swle  wiia 
nn  illepn]  oitc  to  jl  pnrty  who  hy  Inw  wnt  ini';ip:n iinlcd  from 
purchnaing;  nnd  I  Llunk  it  Uev  Inim  duobi,  tlint  in  nil  that  tmtk 
placf,  tlverc  wiiK  iioiliing  wlik-li  tould  intwr  an  approval  iif  nr  iic- 
quiciiCk-nee  in  the  tale  to  Kemp,  which  eouJd  hnvti  i-xcLudeil  the 
tornpuny  fnim  reduL-iLi^c  the  snle. 

But  it  IB  oliviiHij.  (bjii  if;  by  the  information  nffjrded  to  (lie 
camp.iny  na  a  biKly-and  lim  prncieucliii^s  tbiwin,  no  konwled^o 
ia  bruiijtliC  hnnie  tti  tl  which  would  huve  biirreil  a  chilk'ngc  ftt 
the  (jiimpanj'a  inilnnc^',  no  grenter  kt^awJedi^e  of  the  fifin  luiiI'I 
linVe  beefl  t-OJAnJuniciilitHl  10  iho  pur^ntr,  who  was  not  pri=et'ot 
nt  »ny  of  ihe  mmm(rp,  by  th<.' cirouhaiuri  and  re(*i[)i  of  Mite- 
GulLw;]i'«  repoiT,  ami  the  roiiuluiiima  of  the  piircnera-  We 
JiHV'.'  nut,  iherefiile.  Iiltb  Io  ik^uL  with  Uie  ease  of  a  reduutiitn,  At 
U,^</  instaxicti  of  an  tndivlduiil  pnrtner,  «f  iin  iLli'i^iit  auk-,  wiiiclu 
'lklW^|^^i^iUjtjl^^<^of  by  hill)  ptrtQiiatitf,  liqd  bi.-en  cnnllnucd 
:  yy  jJii^  [-/l  jij^iRB-hm;  Jl  reilucnuo,  at  the  iralutlte  of  u  purlnefj 

prifirnieil,  and  wiiicb,  coiifeqiieiktly,  Uio  com- 
h  U'  challenge  if  it  ihoti^iit  pfo|«!i'.  And, 
Case,  I  oppn^hi-ntl  (b«t  th^re  ii  no  urooad 
on  tu  the  purm«r,  a»  a  partner  ot  th^  uoin- 
(o  iotiiiC  tu  un  Butioii  uf  tedueCiuQ  at  Im 
bafv  «ut  adrrrt^  w  tin  lapse  of  liuit.,  lUiU 


W^^'fhr  iiny.Milrt]  aty 


It 


aearcelyneed  do  ao;  for  even  iroflongfer  dar^Uon^it  wa»  tlinvaj 
to  pJiaa  in  ii;iiur«Ticeor  the  facU.  and,  teaidev,  it  ttidy  JaM«db||g 
llie  iat  Aii|;u9t  till  the  date  of  the  pursuer's  drtcnr-' la 

Mnrtin'a  rictioii  in  and  the  challenffe  wa«  linju„ 

with  apnn  the  debta  ai  qntr^l  by  the  iftle  being  i>iM*r  ■ 
Ariiio&L  |Ii>-  pursuL-r.    But  were  it  neL-eesiiry  fur  (Iw  itntioiMii  ti 
\Ue  en^i',  I  i;aii'ii>c  say  tliat  1  jhniild  Leallate  in  ft'^n;  a  fli^ 
fnrtliiT,  ii>)d  Imldio^,  tJial  liowevier  mneft  a  iMiifirinal  l  •' -' 
ilk-iinl  iiik  by  tlie  eonipnny,  of  n.  part  of  the  conipaiiv  ; 
tni),'ht  bind  the  partners  dirfuty  nsienting  Co  it.  it  • 
linVe  thrit  e1lt.L't  n<^3inst  »ii  tibsent  partner,  f)  is  t 
Ilia  ri^i4  to  reduce  it.   Sudi  nn  act  on  tJic  pnrt  (-f  « 
ja  n<ot  one  of  ihocc  wbiuh,  by  (h«  g-ik'ssbre  ol  tbi-  \\ 
pArtiier»  iit  u  mijelioK.  or  hy  their  united  r<iu-. 
obliiTHtory  on  ilie  rtsi  of  the  partners.    It  is  j  s      ,  v 
icniilt,  t3ie  moat  Serious  iiiinry  mi^ltt  be  done  In  ulltera 
uerinin  pnrLnni  nf  the  pnilOtfra,  wLikoyi  any  Improper 
genti;  on  the  part  of  iku  otheri',  who  were  vt»ill>.4i  to  tdy 
^uuh  nn  >llej^iil  proceedinjj  would  nvvet  lie  sikiicihined.    Ac  tW 
lenKt,  to  eiiiiblf.'  the  reaulution  of  u  motttlniiitt  rt'i'  - 
b?  of  forinuiiuniinat  nbwnt  piirinc-rs,  it  woitld  reqn 
notii^  shnotd  he  piven,    I^ut  noihijis  of  llim  kiu  j  wi, 
he-re,  niij  I  eojiLur  on  this  point  with  LcunL  Murmj-. 

It  \i  nei>d9^M  Ui  emy  anycliLiiff  of  tlie  oilter  gnuui.J  -  /  r 
lion,  which  are  s n pef Jk-ili-d  by  ilmt  to  wiiich  ih? 
given  relnlLM.    Wiitk  refpini  l<i tlie  (lefender M't  ■- . . 
in  I  he  opinion  aLrt^ady  uLcUvvreil, 

The  Court  pronounced  the  fijllowinjiiiterl 
"  KjetJiiii  llie  ifiiTii  reason  of  r^luciiim  aKKiQ^t  tli« 
Itrmpund  Martin  :    Fold  that  the  Mid  Uoburt  Kciup 
entitled  to  purulmijie  the  >k'bt«  included  in  that  rtiftSOB  i 
linn,  by  reaKon  of  tlie  relHlton  in  which  lie  stoial  to  ibe 
ceniiriiiy  rinnl  ita  ali.irdiolderff ;  and  Ihut  the  sai'l 
^Iiittin.  kii  Liletk  at  tliQ  lime,  tt'jia  nwarc  of  tin;  r^iiJ 
the  aiiid  Kubert  Xenip  to  the  utid  bank  and  ita  xll 
ansi  W.4B  liimu'lf  Inibte  fi  a  ainiiUr  ubJ^.'l:t9Jll :  S.\ 
pursuer,  n  nh lire li oilier  ef  tlie  said  bank,  and  satil 
debtor  tbert't'i.  bcinir  prnseuMti'd  for  fmymeiil  ai 
drbc  M  ^iiiiiKht  by  Kemp  io  htcniL-k  (if  iIk*  inial 
i»  (jiilitlW  to  ehallentre  the  aai>|  purelusi',  and  to  i 
ti'»,nBli?r  of  llju  d'.'ht  hy  iTieana  ol  ilie  >ia'<t  ilk 
Flint  [hat  no  viilid  oltji^eliou  lia»  been  hialeil  a^atti 
to  ehaltenBi;  such  on  lilfg^il  piirchaie:  therefore  rviJuef, 
and  deidnro,  in  lenna  uf  the  cmiolutinitf'  of  ch?  *urtif! 
as  resnrdd  Ihe  piirehase  ef  Llie  debit  by  Martin  li^ 
1  aiul  2  :    I'iod  the  defender*  Ki«mp  und  Mnn 
piiraiK'r  in  tbe  eX|ieo«e»  ineurred  iiy  hini  iiMiiiii--  lJ 
jUTHieeHS.     FiirEhi.'r,  aa    to  the  defeink-r  ^'CnM-iiL-li,  fbtil 
ihe  ffiurthj^nnw  of  rfluciinn  B^>aiiiBt  liitii  ,i 
find  that  l\i\!tirfind  rejison  of  rediK'tiou  iH  not  «  . 
[■"nmeh  ati  lite  a^il^'  liy  fiu'.'li'ni  of  cerlHin  d>:bt^ 
the  ODiiituillee  uf  dir<.'Vior»  app  intt-d  to  aid, 
iht;  defender  NVCull'^Hi  in  wjiidlngup  the  omii ' 
bnnkicig  eompAny,  and  In  reAlfitinK  iiA  vlT'-fHi,  Avd  y 
rnlly  npprovi-d  nl  hy  h  eeiter.il  nieeiing  of  itie  iiiarv 
Tliefffopi',  al^^oiJZie  ilie  aaiil  VViilLer  MVull'JtJi        ■  ■ 
etitniooB  nl  tbu  iteiioii.  nod  ik-ei^ro  ^    Find  him  • 
lliirdA  uf  ikti  iaxi.>d  nniouiit  ot  bli  cx|wnM>s  ;  an 

{.ifirit   Ofdiiiaitf,    Ivory,  Andei'soil. — -Iff.  1 

kip.  W.S.  A'ltrif.—Fw  Kttap  an>i  iVaflia^  Maidnoetil j 
AttUin.  8.S,C.  Agej't.^l,  CW-.— (W.IS.l.; 
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FmsT  UtTUKHI. 

JIonnisoN,  PtirancTy  v.  Mackexzic,  Dr/aulcr. 

Jury  Citose — Nntirf  ot  Tii.d — l^lcbl  |ili,ii/  a  H(/lirt  of  'rtafjj 
the  jurif  iilliiiy^  la  baeatiun,  di<e%  nut  eii  lMiit  ■  mt^Um 
d,orii  OfdiHUfif  (o Jiir  n  tiny  fut  the  trial  dunmt/  tnttu*. 

Ill  this  case,  issues  were  adjosted  and 
Court  oil  2:icl  June,  iiptsn  report  Irnm  Loril 
and  tlie  cjisc  was  tlicn  remitted  t<i  him  ' 
Ihurein  as  to  him  ahftll  seem  proprr." 

The  pursuer  huifipgi^l^iil^,  t 
d*yu.  either  to  move  the  Lord  Ui.iu.:i,  . 


IN  THE  COURT  OP  SESSION,  <fro. 


he  trial,  or  to  giro  notice  of  trial  for  the  ensuiog  sit- 
ingSj  the  defeoder,  on  4th  Jnly  185^,  Berred  on  the 
araucr,  and  lodged  with  the  clerk,  a  ootice,  of  trial,  la 
he  usual  form,  for  the  next  circuit  to  be  held  at  Gla»- 
ov.  On  the  evening  of  the  same  day,  the  pomier  gave 
otiee  to  the  defender  of  the  following  motion:— 

"Th«<  Lord  Ordinary  will  be  moved  to  flx  Uonday,  the  18tb 
ly  of  Jnlr  nest,  for  tbe  trial  of  this  canste." 

The  defender  having  ohjected  to  the  oompetency  of 

le  punsner'a  motion  to  the  Lord  Ordinary,  hia  Lordship 

iported  the  cose. 

Maitlandf  for  defender, /)^ea(7e(i — By  act  of  sederunt 
Ith  Feb.  1846,  it  is  provided,  "That  as  soon  as  the 
sues  ore  engrossed,  and  lodged  in  the  office  in  the  He- 
ster House,  it  shall  bo  competent  to  the  pursuer  to 
ve  notice  of  trial,  and  if  the  pursuer  does  not  give  no- 
ce  of  trial  within  ten  days  from  the  time  the  said  issues 
e  so  lodged  as  aforesaid,  it  shall  thereafter  be  com- 
:teot  to  the  defender  to  pre  notice  of  trial  to  the  pur- 
lOT."  Under  the  act  of  sederunt,  therefore,  the  pur- 
ler has  lost  the  lead  in  the  case,  the  issues  having  been 
ttled  on  22d  Jnne,  the  ten  days  allowed  to  him  for 
ring  notice  of  triad  expired  on  2d  July,  and  the 
tfenaer's  notice  of  trial  of  4th  July  ought  to  receive 
Rict ;  and  if  so,  the  Lord  Ordinary  has  no  power  to 
itertain  the  pursuer's  motion  to  fix  a  day  for  trial,  as 
te  defender's  notice  of  trial  removes  the  case  ont  of  hia 
inds.  The  Comi  of  Session  Act  (1850),  §  40,  which 
rovides,  that  when  issues  are  approved  of,  it  shall  be 
impetent  to  the  Lord  Ordinary,  on  the  motion  of  either 
^he  parties,  to  appoint  a  time  and  place  for  the  trial 
'  such  issued,  does  not  alter  the  above  provision 
\  the  act  of  sederunt,  and  it  cannot  be  construed  as 
terfcring  with  the  option  of  the  party  who  has  or  ae- 
liras  the  lead  in  ike  oue»  to  give  notice  of  trial  for  the 
itiDgn,  rather  than  toNmove  the  Lord  Ordinary  to  fix  a 
no  and  place  for  the  trial.  Hio  Court  of  Session  Act 
3rcly  makes  it  competent  to  apply  to  the  Lord  Ordi- 
ry,  but  does  not  deprive  the  party  of  his  right  to 
ooae  to  have  the  trial  at  the  sittings. 
Logan  for  pursuer — ITie  object  of  the  40th  section 

tbe  Court  of  Ses^on  Act  is  to  prevent  delay  in  the 
al  of  causes.  For  as  soon  as  issues  are  adjusted, 
her  party  may  move  the  Lord  Ordinary  to  fix  a  day 
'  triiU — and  the  defender  might  have  done  so  here  ; 
i  not  having  done  so,  the  pursuer  is  stiU  entiUed  to 
so. 

Xhe  Court  Intunatcd  their  o^nnion,  that  the  ^ving 
lotioe  of  tiki  for  the  sittings  in  vaoation,  does  not  ox- 
ide parties  from  moving  the  Lord  Ordinary  to  fix  a 
le  and  place  for  the  trial  during  the  sesuon.  The 
rd  Ordinary  was  instructed  accordingly. 

Act.  ho^w,  i.  W.  Uarkcniie,  W.S.  Aytnt  AU.  UtAu 

d  »  AtexMiiiler  Hamilton.  W.S.  Agent — (K.H.} 


1th  Jvly  1853. 

FlB9t  DlVlSlOX. 
h.TTWSW  MONTQOMBRT  &  JoUN  PaRK  YhOtaiQj  AdvO- 

etUonfiK  BoBKKT  FiNDLAT  &  Others,  Bt^amidenU. 
I  i  •anee— Ranning  Water — Held  <Aa(  a  proprielw  tf  homtt  im 
he  ntijfhbeurhooil  of  a  tmall  itrtam  eontainimg  water  Jit  for 
ioiutlie  «M*  and  for  wal*rii>g  ealtle,  it  not  entitled  to  dis- 
rhaiifitHit  AnMjpv  mmltr  »/  the  kaimi  imta  the  etream.  tti  a$ 
t»  ^iitr  Um»J^f  Jiffof.tkm  fetrpout^t*  tka  ftejml^ 


This  was  an  advocation  from  the  Sfaeiiff-Oonrt  of 
Glai^w. 

The  respondents  (compluners  in  the  Court  below) 
are  proprietors  of  the  estate  of  Dowanhill ;  and  the  ad- 
vocators are  proprietors  of  the  lands  of  Eelvinnde,  im- 
mediately adjoining  the  lands  of  Dowanhill  on  the  north 
and  north-east. 

The  advocators  erected  several  homes  on  thw  imn 
perty.  Thrae  houses  were  supplied  with  vater  by  the 
Glasgow  Water  Company  ;  and  the  sewago  water  from 
these  houses  was  discharged  into  a  small  stream  passing 
through  the  lands  of  Dowanhill,  and  of  sufficient  purity 
to  be  6t  for  domestic  uses,  and  for  the  watering  of 
cattle. 

The  respondents,  in  these  <nrcnmstanoe8,  presented 
an  application  for  interdict  to  the  BfaeriflTof  Lanarkshire, 
{wayiog  the  Court  to — 

"find  that  the  defenders  have  no  rlKht  or  title  to  dlicliarge, 

in  or  upon  the  puraucrt'  Undii  of  Dowsnhil),  water  introduced 
itrtiflcially  into  the  landa  of  Eelrinside,  or  tbe  tenemeDta  and 
bouses  erected  thereon ;  and  in  particular,  that  the  defenders  are 
notentitled  todiccharge,  or  to  permit  to  be  discbai^,  upon  the 
pursuers*  lands,  the  sewage  or  waste  water  from  tbe  houses  and 
tenements  erected  apon  their  the  defender*'  lindi ;  interdict  tad 
prohibit  the  said  defenderSiin  all  time  coming,  from  sodlsebarg- 
ing,or  permitting  to  be  discharged,  upon  the  petitioners*  landr, 
such  water  introduced  artificially  as  aforesaid,  or  tbe  severa^u 
water  from  tlie  houses  and  tenements  erected  on  the  lands  of  Kel- 
vinside ;  find  the  defenders  liable  in  the  expenses  of  the  present. 
applicftttOD,  and  of  tbe  procedure  to  fallow  hereon ;  and  in  th* 
tueantime,  on  considering  hereof,  grant  interim-interdict  agaiass 
the  deftioders,  aa  above  crHf6.1 ;  or  do  otherwise^"  &c. 

On  11th  Jnne  1852,  the  Sheriff-snbstitute  (Glanfiird, 
Bell)  pronounced  the  following  interlocutor : — 

"Finds  that  the  pursuers  are  trust-proprietors  of  the  lands 
and  estate  of  Dowanhill,  which,  with  the  exception  of  tbe  ground 
taken  up  by  the  mansion-boose,  garden,  offices,  and  ornamental 
pianutions,  are  occupied  for  pastoral  and  agricultural  purposes : 
finds  that  ttte  dcfeoders  are  proprietors  of  tbe  lands  and  eatata 
ofKelviaride,  which  la  part  bound  the  pursners*  landa  oo  the 
north,  and  the  said  defenders  have  laid  out  a  considerable  por- 
tion of  their  said  Unds  for  feuing  and  building  purposes,  and 
a  number  of  boiues  have  been  huitt  thereon,  forming  a  street 
or  row  called  Kew  Terrace,  and  other  houses  and  tenements 
are  in  progreu  of  being  erected :  Finds  that  water  is  introduced 
into  said  hoiues  b/  pipes  from  the  Glasgow  Water  ODmpany'i 
works,  and  a  common  tewer  bu  been  constmeted  by  the  d»< 
fenders,  whereby  tbe  waste  or  sewage  water  la  carried  off  from 
tbe  said  buildings,  and  tbe  said  common  sewer  ezteoda  to  tbe 
point  B,  and  thence  to  tlie  point  A,  on  the  plan  Mo.  19  of  pro- 
cess, At  which  Utter  point  t)ie  water  Is  discharged  into  a  corered 
tile  drain,  and  afterward*  into  an  open  out  or  course,  and  j*  so 
led  into  a  mbbU  mo  of  water  or  streamlet  which  flows  throng 
the  pursuers'  lands  of  Dowanhill :  Knd*  that  It  f»  only  by  an 
artificial  alteration  of  the  levels  of  tbe  land  tbnngh  vhicb  said 
waste  or  sewage  water  la  brought,  that  it  is  carried  in  the  direc- 
tion that  it  now  runs ;  but  finds,  that  if  the  water  was  left  to 
itself,  it  would  find  its  way  flrit  faito  the  landa  of  HHlhead,  and 
would  afterwards  be  diediarged  on  the  land*  of  DowanliiU : 
Finds  It  proved,  that  previous  to  tbe  said  sewage  water  being 
led  Into  tbe  said  run  or  streamlet,  the  watar  tMrrin  was  suffi- 
ciently pare  to  be  suitable  for  domestic  purpose*  and  tbe  use  of 
cattle,  bat  that  siace  the  introduction  of  tbe  sewage  water,  the 
water  in  the  run  or  streamlet  has  become  so  adulterated  and 
vitiated,  aa  to  be  unfit  for  domestic  purposes  or  fur  cattle,  and 
that  as  the  buildings  oo  the  defenders'  landa  progress,  and  iha 
quantity  of  the  aewi^  water  correspondingly  uwreaaesr  the 
vitiation  will  necessarily  become  more  complete  and  o&nalve: 
Finds  tint  wltatever  right  the  defenders  might  have  to  lead 
into  the  said  run  or  streamlet  tbe  ordinary  aarftce  water  ariainc 
on  their  lands,  tliey  have  no  right  to  discharge  therein  aewagw 
water,  b^og  a  portion  of  the  water  introduced  artificially  iiu» 
tb^riaadataadaltarlhe  aame  has  been  rendered  mmtMr^ 
latnabttare  with  tbe  refuse^  flltb,  and  suit  of  inhabited  boaiss: 
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Therefore,  ami  for  ihe  rtnf  in!  «tfliei.i  Lit  the  nniipxed  nolo,  prants 
intfrdict  aa  crpivrtl  a^fninst  tliu  i^i'fcmlers  Ji?c!iairgiii|',  or  per- 
jnitlinif  to  be  diEchar^ri^d  upjn  (lie  pursuers'  l4nd«.  tlie  bcwhK'-' 
m  WAste  v&tuT  from  the  houaea  and  ttsnemenlA  CT^cied  on  th&ir 
llifiaof  KelviiiiicJo :  FInda.  the  defentioTBfllan  linble  in  cipcnst-p, 
flubjL'ct  to  TQQcli  Seal  ion,  Id  rcepi>ct  that  the  pursuers  averred 
broikdifr  that  but  for  the  artiflml  bias  which  hud  hdta  given 
it.  the  aevra^Q  wiit>?r  wnoid  aoL  cQcoe  upori  their  luriiJs  at  all, 
whlL^h  averment  has  beun  proved  lo  be  erroneuua ;  allovra  aa 
account,"  &.C. 

Jfote.—Thla.  in  a.  CMO  of  importaiico  Ixjth  to  tlio  pnTtk» 
and  to  the  gcnrrid  Inw.  It  ttemt  to  ba  satlUid  by  tbe  tue  of 
Dowdio,  Nov.  12,  1825,  4  S.  Jt  D.  167.  Hint  a  &upeTlnr  heri- 
tor ia  enliUed  to  diechsirge  Bcwfi^ro  wntt't  into  ii  nu^hboiirin^^ 
publk  liver,  and  that  the  iufeiint  hentnm  cannot  object  lo 
%b]A  as  a  niti^nce,  or  lut  dcpnving  ihetn  of  ilie  vse  nf  tti'O 
wiitcr.  The  mm  It  principle  b^d  been  ^iv&ii  offt-ct  lo  in  tlie 
earlier  cMes  of  lh«  Ifaj-or  of  Ecrn-ick,  July  1,  1C61,  Mor. 
p.  12.772.  ttPil  Magistrutes  of  Inverness,  JnD.  20.  1804,  id. 

513.10]  :  itt  the  Intter  of  which  cmvi.  it  nus  obRerced  on  the 
GiK'h,  th^t  £?if  Gi>org;e  MnukeDzic  hud  etiited  truly,  that 
■  public  riruifs  tmvti  btivji  very  wist-tj-  spruad  up  and  dtuvo  tha 
world,  to  be  ea.H]'  and  iialural  vijhii^h'K  for  coDTcyittg  swny  to 
tbe  aua,  tlint  KTi-at  receptadu  of  all  thinsft  m-cwaiiaryH  exert- 
mv&ts  anil  ollii-r  noxious  tLin^s,  wliidi  udJerwise  would  bavo 
very  much  pr>L'jiidicE!d  tuatikind.    Uiveri  are  naturi^'s  bigh- 
ways  by  watar.'   But,  on  tbd  other  hftod,  a  grent  diKtiotlion 
biiE  always  bL-en  dfuwa  bctwecu  the  Jaw  ni»|plical)!e  to  public 
riven  and  to  small  rivers,  or  atronms  of  pure,  or  cum  paraii  vfly 
pnre  water  flowing  tLroi3t;li  Hgricultural  hind,  and  avail«ljlc 
for  tiie  \mo  of  man  or  beast.    In  the  wtll  known  CMe  of  Dunn, 
HftTi'b  19,  1637.  Lord  Ji^lTiey,  vha  paEidL^d  at  thu  Sivt  jury 
trial,  staled  thu  law  to  be  vfiry  much  nhut  ili>e  ili^Tenders  in 
tba  present  cass  are  obliged  to  contend  it  !&,  viz.  '  tbnt  for  nil 
tlia  uecfflsary  puriKWies  of  the  occupntiou  ol"  litmi  and  of  ordf. 
nary  life,  not  only  waa  Ibe  obstrytt'on  of  tile  wnttM-  of  El  ruu- 
mag  Htrtntn  purmitluJ  to  tbe  proprh-tDrs  on  tho  banks  of  tlinC 
Ktream  jut  it  poi^ud  their  properlj".  but  nlno  such  dL-ti-riomtSnji 
oF  tbi:  water  as  might  Ijo  uitimaLily  fatal  to  Uh  use  by  the 
inferior  heritors:  That  one  of  tha  imti.iral  uses  of  a  rminini:; 
fltrcura  wastoreiuQve  thij  mnea  oi  Impurities  necc?sariiy  !tc- 
cuinuljiler^  from  tlid  hcHwes  of  pereonp  living  on  its  bH.nkB,  nrid 
which  impurities  tho  superior  propriLlorw  w  ltii  entltlerf  to  let 
into  it  eillicr  by  leaviutt  tbem  on  the  Burfaw,  or  by  tbe  of 
common  sewera  or  dniiua;  aunl  that  the  noU  might  thus  \>a 
sent  down,  not  only  in  suiull  i]iuiinti(ji.>ii,  niiJ  to  the  Ii't»er  in- 
jury  of  tUo  lawer  heritor,  but,  by  the  pioj5Tf5aiV'fl  accumulntlon 
ofinhAbitfd  boueeF,  in  vefylaigB  qnantitii*P. nnd  lo  the  enliro 
deelnictifm  of  any  domestic        ol  tXiis  wnttT  by  Rnch  lower 
heritor,  without  lUiy  rij^lit  on  IiIj;  pa,it  loolijcet,*   But,  under 
n  bill  of  rxC(!pli[jnii,  this  law  nn^  iinanim'^u^ly  liiid  biLiI, 
tnnlnly  on  tlio  yronnd  tliat  Lord  Jeffrey  had  nut  udvi-rtcd  tu 
llie  distinction  tietwcen  riverR  of  confihlVi'itble  kIec  mid  ininnr 
Etroams  or  bump,  in  regard  to  which  it  woa  (UdiiLt-tly  hiid 
down,  ihut  tbo^  fight  of  an  inferinr  huritnr  to  npjily  wmtr  tu  i(« 
piimary  uses,  could  not  b*  EatTiSced  lii  the  rijiht  of  a  aii|ierioc 
lieritiir  to  apply  it  to  its  Beiinndnry  mes.    Lord  GillifsohsiTved  ; 
'NotUiiig  is  liiere  auid  uf  to  iho  Bizc  of  ihe  >Lrvim  nt  thi? 
pUcti  wliere  the  fllEcgtd  nuisance  ocisiirfl.    Diit  that  i*  n  clfcum- 
•tance  of  the  vitmoHt  ihomL-nt  in  itic  dL'rurrniujti'iMi  of  its  |jlni'«s 
fur  cnTryliip  off  imtiuritic-a  wiibmt  iJHHiinLe.    The  qiinniiisrs 
of  p'.llulimip.  \vh\iih  mipbt  lie  alr3^*«jibtr  immaterhil  in  such 
river*  as  Ihu  Tsy  or  thu  -Spey,  might  in  n  smull  runic!  crenlo  n 
nui!i«n<.'e  flill(ige[liii.T  int])ti.'rnl>le ;  and,  on  cDn<idi?r)n||t  the  unqua- 
liStid  ti^rmd  in  whieli  tli>t  doctnnB  on  tliii  auljkjut  van  stJiled  la 
the  jury,  I  am  uf  opiuinn  ciiJil  it  enijimt  be  s.U9lninpd,'  Tlie 
dnciriiJC  thus  giTtn  ^^S^-vt  to  hfid  been  formerly  established  by 
e.iir]i«  deLE^ioni.  and  pitrriculnrly  by  tin?  qasea  nf  Kuss^l),  Ifo- 
vbiiiIkt  1791,  Mor.  p.  l'.'B^3,  iind  Boirs  ChStt,  p.  333,  snt! 
.Miller,  NovenibiT  1791,  Mur.  id.,  unit  Efll'«  Gtispp,  p.  334. 
The  rubric  iiii  t\i6  ea»e  of  AlDllt^r  sli^irs  thitt  it  ifr  e^xtrL-mcly 
aoulo^ouM  to  the  presenr,   It  in  in  thise  wnrli ; — 'A  nnw  mniiu- 
fiieturo  betn^  estitbii-hi-d,  vihich  had  the  eff>.cl  of  lonik-ring  n 
rimiiiuH  streiim  luiHt  tor  the  me  of  mail  ur  bo  tsc,  ns  well  Ha  ol' 
de*iiL>yini;  n  eenil Lilian 'ji  pleadurt?  i^rr^und,  by  tlif  Menuli  whii  ti 
WHS  cLiiillud  from  ttit;  Blrcjitu,  a.a  interim  interdict  in  (illoweit/ 
III  this  cwc,  the  nigiiiuect,  thul  wtjen  a  ptoprlttor  does  n.  i 
M3U  bis  property  eniulonsly.  tlio  law  will  evipp<.rt  hiro  In  Ibu 
iieotBisary  and  lawful  u-a  of  i(,  wa*  dierfpardcd,  the  L-  r.l 
JnsticB-Clerk  itunarking—' I  am  for  continuing  tbe  intcriiiL-t 


on  thiii  plnin  principle  that  the  propnetor  w  enlilli'i)  tnth 
use  <-ii  the  water  ftjr  eiitllL-.'    Hussell  ii  fiaSti  idert  D  ftri,aje^%j 
there  toul  water  raiittd  from  an  cpus  manvfatum  wn 
bibited  firooi  being  thrown  into  a  atrcnm  which  yivt  iliH^ 
to  Bome  extent  polluted.    The  Court  held,  tbnt  iinlr*  Ih 
■water  could  be  e(icwq  to  have  been  orii-indlly  nnfit  in- en 
or  bi^n^t,  tlio  iofui-ior  heritor  was  emitted  to  obj^d  ' 
inipiii'itii:B!  being  thrown  into  it,    Lortl  E^k|;roTe 
would  b«  an  odd  law,  that  because  an  heritor  bad 
to  a  oervitudu  of  ret.'elviiig  liltb  froin  ono  teneoiei. 
bouud  to  receive  it  from  every  other,   Supp«sf,  foi 
a  supcnur  heritor  ahonld  emit  further  ctiisaticcfi,  wuulil 
prevent  (Jifetior  hcjTitore  from  objecting  t  1  hare  no 
that.    In  Mr.  Ku.'«i>irE  ground,  this  turn  wtic  f&np 
^oma  Use — now  it      of  iiouc'    As  re,gatd8  th«  facU 
present  case,  it  appears  to  l>o  dtstinctty  cshUilishr'',  t!iV 
fore  tbufiewer  in  qiie»tion  wut^  made,  Ihc  v-atet  iu  \'' 
which  is  VL'Ty  amall,  was  Eiiitibblc  for  dumt-ellc  pun 
cattle;  and  tiio  wUnessi,  ^i^'ilUam  Murray,  sajs.— 
often  itmnk  oiit  of  iG  myself.'     It  is  no  Ksi 
provi'd,  that  the  sewii^o  '^alcr  now  dI;eh(tr,gi.'Ji  : 
fiiillby  und  ull>£nbir<?,  fidlI  has  n  bad  eiuvU,  and  itnl  '. 
the  water  for  tlia  usa  of  cuttle  or  domesiie  pur; 
lc::H.ves  a  giut  of  eludjite  or  bliiL-k  dopoalt  in  the  . 
•tre^mlet.    The  dcfi-'nJers  biirc  atlcntpled  to  sIich 
the  wator  was  not  leiy  puri?,  tveji  before  ihtjr  c 
tiieir  common  sewer ;  and,  ntond,  lliilt  it  ll    titit  v 
very  much  dtierinrated.     But  they  liaTc  fnilcil 
piiinE»i.    It  ia  iif  htilu  conieqiteni^c  that  it  may  n-n 
have  hp<?n  p[?rfL'etly  pure  as  lung  n»  it  wna  aVoilubli; 
and  domoatic  purpodv^.     The  wiinessea  who  sjieak  to 
elill  so  avHilabk',  saw  it  only  afl^r  Hunie  very  wet  w 
thi^  bnd  vSi'Ot  of  l\\'3  sewage  w  iter  wim  diniinialtod 
dombla  aniOLint  nf  di^oii.   Tjte  f.ictis  too  pbiin,  al 
of  cotittury  cviileni;!',  [hat  thi<  whnle  .lewage  wate' 
derable  and  increasing  numtwrof  tt-:ieini.sns  throwi 
run  of  wntt^r,  n  ut  ioufu  tlmn  a  fuot  nr  twu  in  tirv  ■ 
an  end  to  its  bcneQciiil  use,  and  coiirtrt  it  iiito  ^  n 
i»  at  th^  dame  time  au  far  gatii«fai:tAry  to  know,  i\: .:  ■'-■\ 
dera  tnuy  find,  tl]uu|;li  prubabljr  ut  Eonte  ail  ' 
aniidier  sewage  chani^el  wiJch  f  ill  disLhar^-L-  ,  _ 
Kelvin,  a  public  rivvr." 

In  a  reclaiming  petitioo  against  ttua  j 
advocators  prayed,  that  the  interdict  might  at 
suspended  for  saeh  n  time  as  woulfl  be  roquiBltc 
able  them  to  eruU'C  tlic  neccs^rj  uraogcmeiUs  Hf 
chnrgc  oi"  the  sewage  wntei?  elsewhere. 

Ttie  Sheriff-subatitntc  rei'u&ed  the  rcolaitDing 
adding  the  tollowitig — 

"  A'l/?.— Tbt  SheriU-siibfititute  would  willingly  lilT* 
the  fing^estion  thrown  out  in  the  rceluttuiii^- ; '  '  li .  t 
pi^nding  the  operation  of  the  inltrdiot  for  n  ■ 
<.'iiuble  the  defenilera  to  make  utinngt-merjl- 
tin*  fifwnai*  wnttT  in  sumo  other  way.  h 
relf  entitled  to  do  m    Dut  if  the  pur.-' 
an  iUc^'kI  a!;t  iu  which  Lhjy  U'-ver  ii< 
which  th(fy  lou):  ago  Mari^d  the  J<jr'  i 
prin^i^ile  for  hnliJiijg  tiiul  liicy  F^ituuKl  i  J 
Itiritiiia  ciiiiyeiiuencL's  of  Miub  ilii'^ul  *<  ■ 
riic  dffundj^i!!,  it  is  tlion^ht,  nre  not  •  i 
aU'pt.-uMiun  of  ths  intci  ilkl  a«  n  niatti  t  <  I  j  i-^Ul,  iip 
BWti  ri'TuMj  to  asBcnt  tu  any  jiidichd  ifni:peukivn. 
ntlhstitutc  nrVecthelt-M  ihic-ti  liiitdoubt  thiLt  llii 
hot  be  Llifi]ioKc(l  lo  dtal  Ion  fitriclly  vulh  lite  lU 
latlcr  iiulimate  their  williu^neRt  lo  tvikv  a»  im 
ui  possible  fox  tlic  diAeaulinuu.it>cc  t.f  tiic  Bui»i<i>. 

To  these  judgmcnte  the  Sheriff  (Aluouj 

An  advocation  of  thepe  Jitdgir.eiV  =  ^  t.: 
ported  to  the  liiDer-House  without 
Lord  Ordinary,  in  leriuii  of  iheLLrLufc  .; 
iHaO—  ^ 

At  adviaingj  (T^i 

an  iulvi)cii,lioii  frntn  llie  Sljeriff-Coiiri 
pliiiiii  is,  (hat  If  ih»  respondent*  tlialK:' 


IN  THE  COURT  OF  SESSION,  isc. 


m 


la  the  BUDDW  In  which  they  hare  done,  and  if,  after  using  it 
in  the  houiea  built  by  them,  they  ahall  coiivere  it  into  sewage 
«tlcr,and  conduct  it  by  an  artificial  canal,  and  discharge  it 
inD  a  stream  which  passea  through  the  complniner's  lands 
of  Dowanhill,  tlte  water  in  that  etreatn  will  be  fur  ever  ren- 
dered unfit  for  the  purposes  to  which  it  had  prevluusly  been 
(ipplicd— the  watering  of  cattle  and  dumestic  usea.  The  ap- 
plication is  for  an  interdict — (reaOs). 

Aa  to  the  fact  tliat  the  water  so  discharged  has  the  eflect-  of 
■Itcring  and  polluting  the  water  in  tliat  stream,  I  think  it  quite 
cleir,  upon  the  eviilence,  that  it  has  that  effect.  The  water  is 
nov,  in  conspquence  of  these  operations,  rendered  aofic  for  the 
vitering  of  cattle  and  for  the  vae  of  man.  Its  utility  in  ttaeae 
mpocts  li  entirely  destroyed.  That  is  onqaeatiooable. 

Tlie  question  Is,  whether,  notwithstanding  that  result,  the 
sdrDCstors  are  entitled  to  make  that  use  of  thtsrunniogstreaoi. 
Tuey  lUHintaiit  that  they  are  entitled  to  the  beneficial  use  of 
(hi)  water  as  it  flows  post  thk;m,  and  that  the  uses  to  which 
tbcy  arc  putting  it  are  uses  of  the  very  highest  kind  to  which 
*»liT  can  be  pat — the  conrenience  and  eomfbrt  crf'haman dwelU 
ingt;  nnd  that  to  prerent  this  aae,  will  be  to  prerent'them 
itm  building  these  houses  at  all. 

I  do  not  think  that  the  use  to  which  the  adrocatora  are  put- 
ting this  stream,  la  one  of  the  primary  uses  of  water.  I  do 
luji  iliink  that  one  of  these  primary  uses  is  the  use  of  the  canal 
tiirough  which  the  water  passes.  To  nae  the  water  by  taking 
hoatorthecailal,  andcllher  consuming  tr,  or  returning  It  iato 
llie  eanai  such  aa  it  waa  before,  that  U  one  thing ;  but  to  oae 
It  (0  31  to  change  its  character  entirely,  is  anotlier  thing,  I 
GiTinot  help  thinking  that  the  whole  current  of  authorities 
U  ill  oae  direction,  with  the  single  exception  of  a  charge  de- 
U^erfrl  by  Lord  Jeffrey,  which  teems  to  hare  been  repotted  in 
brwler  terms  than  his  Lordship  intended  to  use. 

Hie  taperior  cannot  take  the  use  of  a  stream  so  aa  to  destroy 
h  lor  an  Inferior  heritor.  We  are  not  here  dealing  with  the 
caw  oft  public  river.  That  term  ts  somevrhat  amblgaoita, 
tod  b  trettucntly  misapplied.  In  a  recent  ease,  we  were  told 
Uiataluel]  within  a  gentleman's  private  property  was  a  public 
Tncb.  that  It  a  use  of  the  term  wliich  is  quite  new  to  me. 
Ajf,  iii  uy  view,  this  is  not  a  public  liver ;  and,  therefore, 
titers  h  nothing  in  the  argument  founded  npoo  the  allegation 
Vut  it  Is  a  public  river. 

Sodanlit  this  results  in  a  limitation  of  these  parties'  nse. 
Bti  because  Uie  erection  of  bouses  is  the  most  beneficial  use 
which  he  can  make  of  his  property.  It  does  not  follow  that  he 
is  entitled  to  deluge  his  D^g^boor  with  the  sewage  water  pro- 
ceoliBg  from  these  houses. 

There  an  doctrines  in  the  authorities  to  the  effect,  that  an 
Werior  heritor  is  bound  to  submit  to  tlic  burden  of  water 
ao9\ng  down  to  him  ftom  a  superior  heritor.  Dut  that  doc- 
triue  most  be  received  with  some  qoallflcation.  For  example, 
a  mm  cannot  cut  a  drain  through  hia  moas,  and  lead  the  end 
'this  drain  to  hia  neighbour's  wheat  field.  Therefore  that 
Ken«ral  doctrine  must  be  received  with  considerable  qualiflca- 
''OH-  But  this  Is  not  a  question  of  that  kind.  This  supposes 
||,P"ty  taking  out  the  water  of  a  stream  and  passing  it  od  to 
^  nrighbour  in  a  polluted  omdition.  Now,  Uie  general  doc- 
trine as  to  the  bnnlena  of  an  Inferior  heritor  does  not  go  so  far 
V  that.  It  doea  not  go  so  far  as  to  impose  on  the  inferior 
Hritor,  the  burden  of  receiving  it  with  all  the  poUution  which 
"•e  snperior  heritor  chooses  to  put  intoit. 

"  may  be  that  the  result  of  this  view  will  be,  to  compel  the 
^''ocfttors  to  put  the  polluted  water  upon  hia  own  land,  and 
||»t  it  may  ultimately  reach  the  respondent'a  land  in  that  way. 
Bat  that  Is  a  ^ery  different  thing.  It  will  probably  have  been 
milch  purified  by  percoUllon,  and  a  good  deal  of  it  will  be  taken 
bp  by  evapnration  ;  and  it  woold  not  go  into  thia  stream.  It 
"  artificial  means  that  the  pollated  water  is  put  into  thia 
cr^^  *^fl<!i"l  operation  by  which  a  pollution  Is 

It  it  said  that  this  interdict  is  too  widely  expressed,  f  do 
Mt  ihihk  10.  I  do  not  think  Hut  it  sdrotts  of  that  extended 
"PplicntioQ  on  which  one  of  the  pleas  is  founded.  I  therefore 
tn^!r  Sheriff-sabstitute's  interlocutor,  dated  1 1  ih  June 

^"^nbeiitor  in  which  I  don't  concur,  is  the  finding  modifying 

r»7^  Z  set  no  ground  for  sach  modification. 
.  "•''nftrtwi.— I  also  am  fiir  adhering  to  the  Sheriff-aobsti- 
:J~"  "J^oeutor  of  Ilth  Jane  185S.  with  which  I  concur  in 
'Wpecl  except  the  point  to  whidi  yonr  Lordship  hat  jast 


allided.  I  think  that  that  interlocutor  and  note  ate  quite 
right,  and  that  they  do  the  Sheriff-substitute  the  greatest 
crediL  I  have  seldom  seen  an  intterlocator  in  which  the  fiictt 
were  more  clearly  brought  out,  and  the  law  better  ip^led}  and 
10  that  judgment  I  entirely  concur. 

Lerdlaorj/^lam  entirely  of  the  same  opinion.  This  Is  notL 
in  my  view  of  it,  a  case  of  any  difllculty,  and  it  rests  on  the 
plainest  grounds.  By  the  proof,  the  existence  of  a  nuisance  Is 
estabKshed  as  the  result  of  an  opui  manu/actum.  These  being  the 
esBBDtial  flicta,  and  no  servitude  having  been  acquired  or  pro- 
scribed, thia  brings  the  case  to  the  simple  point,  whether  the 

Sirty  is  entitled  to  do  in  the  manner  contended  for  by  him. 
ow  I  think  these  operationa  are  entirely  out  of  the  category 
ot  tbat  which  is  done  by  the  hand  of  oatore,  and  are  entirely 
within  tbat  which  is  done  by  the  hand  of  man.  The  naiorsl 
burdena  of  an  inferior  heritor  bare  often  be«o  overstated.  I 
think  they  are  overstated  by  Erskine.  Z  think  tiie  trne  dootrine 
is  rather  this— that  the  Inferior  heritor  shall  do  nothing  which 
shall  prevent  the  superior  heritor's  relief  from  the  water  passing 
thrt»igh  his  lands.  A  superior  heritor  is  not  entitled  to  drain 
bis  land,  so  as  to  interfere  with  the  land  of  the  Inferior  heritor. 

If  yon  are  dealing  with  the  case  of  a  running  stream,  yon  are 
so  to  use  it  as  not  to  pollute  it  for  your  neighbour.  You  an 
not  entitled  to  clear  your  own  ground  of  s  nuisance,  and  make 
your  neighbour  bear  the  ill  consequences  of  it.  Hera  nature 
has  not  been  left  to  do  her  own  work.  Man  has  interfered.  It 
is  the  cose  provided  for  la  the  French  code—"  The  Unds  of  in- 
ferior proprietors  are  subject  towards  the  lands  of  superior  pro- 
prietors to  receive  the  water  flowing  thence  natnmllj  snnt 
que  la  main  fie  Fhomm  jf  <ut  contribuA"  Now,  in  this  cas^  the 
tiand  of  man  has  contributed  to  change  and  pollate  the  stream. 

LordBobertiM.~l  am  entirely  of  the  same  opinion.  A  dearer 
case  I  never  saw.  Natare  has  not  been  suffered  here  to  do  her 
own  work.  But  the  advocators  hare  made  a  new  cut,  and 
thrown  all  the  filth  into  this  bum.  If  they  are  entitled  to  do 
tids,  they  are  entitled  to  annihilate  the  bum,  since  the  lemlb  of 
tbeir  operations  is,  that  neither  cattle  nor  man  can  drink  dtereot 

JRemit  aimpUtitet. 
Ael.  Neares,  Froser ;  Andrew  Howden,  W.S.  AgtiU.—Alt. 
Tonng ;  Webster  &  Benny,  WJS.  AgtnU.—yi.  VUrk  — (FS.) 

m  July  1853. 
FiEsr  DiviBiON. 

Samuel  Wiuon  &  Joseph  Wilson,  Ccmplainen,  v. 
Sir  William  Dbdhuosd  Stewart  <fc  The  Earl  of 
MAifSFiELD,  Bespondents. 

Reclaiming  Note,  Competency  of— Process — Act  of  Sederunt 
24th  Dec.  1838— /aasMs/ieiMioa  of  a  Sheriff  Court  decree  of 
removing,  a  record  luai  made  vp  in  ike  Court  of  Seaion.  The 
record  was  printed  and  appended  to  the  reclaiming  mote,  vhieh 
toot  lodged  wUhatU  anypiinled  eopyof  the  Inferior  Court  record. 
Objection  to  the  compelenty  of  tht  reclaiming  note,  for  faihre 
to  obey  the  12M  eeclion  of  the  above  act  of  sederunt,  re/ielled, 
in  respect  that  section  did  not  contain  ang  sanction  of  nuUitg. 

This  was  a  suspenmon  of  aa  Inferior  Court  decree  of 
removing.  A  record  had  bjea  made  up  in  this  Court 
bj  reasons  and  answers. 

The  Lord  Ordinary  having  found  the  letters  orderly 
proceeded,  a  reclaiming  note  was  lodged  by  the  sob- 
penders  against  that  judgment. 

Citrriey  for  respoikdents,  objected  to  the  oompetenoy 
of  the  reclaiming  note,  in  respect  that  a  xninted  copy  of 
the  Inferior  Court  record  was  not  appended,  in  terms  of 
the  12th  section  of  the  act  of  sederunt  24th  Dec.  1838, 
**  To  r^ulate  the  enrolment  of  new  caoses."  * 

*  "  When  reclaiming  notes  are  lodged  against  the  interlocu- 
tor of  a  Lord  Ordinary  in  an  advocation,  or  in  a  saspenrion 
of  any  decree  or  decrees  of  inferior  courts,  there  shall  be  ap- 
pended thereto,  or  boxed  tlierewitb,  a  printed  copy  of  the  notes 
of  advocation  or  suspension,  as  the  cose  may  be,  and  of  the 
summooB,  defences  and  record,  in  the  record  In  the  Inferior 
Oourt,  together  with  the  additional  record,  if^y,  and  notes 
of  pleas  made  up  in  this  Curt."  ^.^.^.^^^  dOOglC 


REPORTS  OF  CASES  DECIDED 


Lord  FuUtTtan. — Dod  the  ^ct  of  sedenint  oonuia  any  tanc- 
tiyn  of  uyllitj- ! 

Fraaer  for  reclaimer— It  does  not.  A  new  record 
was  made  up  here  aupcreediog  the  Inferior  Court  record, 
and  contaimiig  it.  The  judgment  under  review  does  not 
proceed  oii  the  Infcriar  Court  record  at  all.  The  act 
of  sedQcunt,  therefore,  docs  not  apply^as  it  assutQ^A  that 
the  r<*ord  made  up  in  the  Inferior  Canrt  is  that  on 
■trhich  the  judgment  of  the  Lord  Ordinary  prcK-eeded — 
See  Logan  v.  Kcrmode,  May  21, 18^)0;  and  Suupaoo  v. 
Summers,  Muj  22,  ISfj^. 

fiorrf  Pretideiil.  —  Are  tlic  word*  if  the  ncl  of  apdernnl  ap- 
pliciiiljle  to  ilie  Bill-Cltimitit;r,  niid  tbote  ipplicnble  to  liie  Court 
iif  ^sstoiit  in  the  tttmtt  term>?] 

Thcj  are — (reads.) 

\Lard  PretidenL — la  tliere  any  cose  in  the  Cnurt  of  SeoBion,  of  ■ 
lecLairuitig  nuto  Lii  ■  suapicnston  bcm^  lUBLaiDed  m  cotnpeltiiit 

Id  Sijnpson's  case,  the  fiumirong  was  not  appended. 
l^ord  Preade^il. — TImt  case  waa  in  tlie  Bill-ChatDbcr,] 
Yes;  but  the  ena^tmenta  are  quit*  parallel. 

Lmd  PrnideiU — I  atiiiiil!3  liave  greot  ililf!i:ii1ty  >n  taking  s 
course  contnry  to  ihatHhicli  wa<  pursueiT  in  tilt  C89cof  Simp- 
ton.  Ko  doubt  pleHB  may  be  founded  fin  in  tlie  InfM'iar  Court 
recgrtl,  m  they  may  W  fuyntfed  an  mwsiTCs  and  mJier  do^q- 
menti  not  required  to  be  pririttfl  in  order  to  oinke  a  valid 
recl.-iimlng  note.  I  think  tlm  [nrerinr  Court  remnl  nuglit  to  be 
prinii-d  hi're.  But  tin-  quefrtion  \9,  vt^etlicr  the  failure  topnnt 
iflf^ra  A  tlTillity,    I  think  it  do(-*  nut. 

j^rd  FulUrlon.~f\,»  i\i^ra  1h  no  aanctinn  of  nullity  tq  the 
My  of  fledcruni.  I  sm  also  for  repelling  Tli^  objiC-ctiuji. 

'Lord  TvoTtf. —  I  think  Slrapjou'a  cune  is  a  direet  pteCedetit. 
Tliere  tiic  question  of  competency  depended  on  (be  Bume  prin- 
ciple, uiid  the  <)ime  ttC)T>lA.  In  n^LLUer  net  ni  ledoruut  it  iavtv 
atiy  sanctioii  of  nuUiij'.  Tlie  Court  tijere  lixik  t1iia  dour  to 
eiL-apt^,  lliAt  the  word^  nrc  msrely  directory.  I  »ni  for  follow- 
ing thut  ictiur^fl  nD<^.  TJw  rc-cord  ou^lit  t<i  jirinteLl,  ila  oilier 
doci](uent»  msy  require  to  bo  primed,  (or  Ibe  ciinveoieiii^e  of 
the  U'lurt;  bat  lliia  m  nut  esHeotUI  to  the  co)iipet4.-iii;y. 

J.Brd  Hdicrtaon, — I  concur.  Tliis  ii  cerEaicily  a  quqstion  of 
coint>etc>ncy.  In  fiiiliriir  tu  i|>niit  tlie  Inferior  Court  record,  tlie 
m.'l)iimerdid  wrong;.  But  I  din  nut  think,  for  tJie  retiBans  wliicli 
JjnTe  bet-n  »initd,  \\vtt  ilie  res^loioitiig  mne  13  on  tJiat  Accuunt 
to  bii  rt-ji^ttfd  M  itR-Dcnpetent. 

Objection  rtpdlcd. 
Act.  FiiKTL  John  Galletly,  S.S.C.  Aiitnt,—AU.  Cuirie; 
Uuiiby  kJPriitier,  W.S.  Astult — W.  C/flrA.-<,F.U.) 


^ih  Juhj  1853. 
Secrkd  DiTEBiOjr. 

Thb  Brittsu  GuAitANTEE  AasociATioS,  Purmen  and 
Sutpi-niierij  V.  The  WEsTEny  Baxk  op  Scoiusn, 
IhfmUeis  aiid  Char<jtTs. 

ETiilenre^Coiriierviirj; — Bill  of  Excepliiiri* — CAntiorer — A 
ytaraiHet  campifK*}  yfotSed  a  bond  for  the  iiitromintitmt  ff  a 
'tetter  in  a  titink.  Prevnitu  tfiirrrto,  a  ■*  ftrtfjiofal Jor  i/rnir/tn. 
tee"  hart  (lecu  tubnuUed  (<i^  the  teHrr  to  l/ie  etimf>anft,  ConfaiH- 
inp  anmtft  ff  ecrtum  tjHurUt  pttt  on.  fAti/"  patl.  0«  vf  iht 
tptirtes — fo  CJte  rjieei.  '-  Hou.-  t'/lem  tlie  tmplnij^.r  wouUi  dul'Htct 
the &f'}jfioai\l' a  occouHti,  attiiwkel  »rethe  chtckn  Hmtd  to  secure 
itei:itriiiyf>f  /iKr,iuah?"~u"3faiifwi:f'ed,  Hit  eath  i%  ehrchtd 
weefifij  Oi/  u  itr'itlier  tetter,  ntiif  h)j  the  eushizr  »ejiarult!tj,  niid 
BitiHihty  hi/  the  dirtetfrt."  This  nn^Ko- u-n*  ii'jned  on  the  fwrt 
'\ftht  bank,  we'/  as  Uif  the  iMr  The  itUer  hniu>i<f  failed  la 
arcontit  fr\T  hia  rutromi'ttons,  tht  rjufiJiaa  nf  the  tiitbilU>f  of 
the  ffUariinJee  (nmfianij  to  the  bank  va»  i-ent  to  liial  on  an 
i'tHty  whtther  the  jmrt-mrf  {t/ie  coutionert')  gratfied  the  hand 
in  reiiance  on  a  rejirenentalion  and  vmlrtlahinij  mndr,  nn 
bthoif  of  the  defenders  tn  the  "  propuml,"  aa  fti  the  iirannfr 
i«  whteh  the  teUtr't  ortiA  u-a*  chtrAed  ■' in  tht  >nid  ha-ik :  ' 
mid  whethtr  the  d^eudert  failtd  in  imptemttt — l^eld  that  the 
f'urtutrg  it4rt  not  rxctuded  from  praamij  tht  imii«,  htcaHt* 


the  representativn  in  the  propowal  wat  not  riftrrtJ  hr  u 
the  head  of  ijuarauiee.  And,  OM  a  bit!  of  exetpticin^'Siil, 
I-  That  the  jn'p  had  been  riyhtly  dincted.  that  iJn  ijtih 
lion,  ahether  there  tcm  an  undertntinff  an  tht  pert  tf  (fa 
dtfmHeit,  depended  on  the  puint,  whrlhrr  ihe  ■antlir  tffh 
Mcaled  jpni  maitrtal  10  tht  inttreti*  of  tkc  patif  puititif^ 
queatitij\,  and  thai  if  the  jnrij  tStna^ht  the  refireitntahen  airii 
ria{,  iheii.  Inking  the  "  pi-fipatnl"  aS  tfue^tioni  jirl  tii  tmpltjm 
before  tilt  fflM/ioBfrj  tnte'td  iulo  their  ofr'<yafi(»i.  V  A*ttik 
held  an  Hndtriafrinif  ijipen  to  the  cautionen  ii%  vhitk 
might  reltf.  2.  That  evidence  on  the  pari  of  tht  dtff 
to  the  manl  modt  a(  ehccAinff  in  iff  her  ha»K\  va»  inti\ 
in  reKptel  the;/  did  not  propuse  ihertbtf  to  eonitnit  tht 
of  the  anaicet  in  the  prapdwi^  tti  ah  .tir  plead  that  wh»t^ 
iSone  amounted  to  snltttantiifl  cftechinff.  but  mifthf  lo 
what  fhei/  had  dune  teas fairli;  withia  ordiiutiy  prarliet. 

The  pursuers  were  a  company  incorporated  by  nt 
parlianietitj  fur  the  purpoge  of  ^uaranteeiDg  lb# 
of  persoue  emplttyod  in  situiLtions  of  trust. 

In  August  James  Dewar,  who  had  ^Mtn 

coDBsdcrable  ptiriod  in  the  defenders'  bervlL-e,a[ 
the  pursuers  far  their  guarantee  to  him  as  teller  to 
WeBtern  Bank.    This  application  was  made 
ruent  titled,  *'  Form  of  Proposal  fur  Guarantee^ 
was  furnliihed  b;  the  pur^ucrf,  and  contuined  t 
qvieriea^  ftomo  ty  be  answered  hj  the  applicant 
and  some  by  himfielf  and  his  oniplojer.    N(i,  3 
queriea,  and  the  answer,  were  ua  tollowa: — 


U.  Xaiiirv  of  duckt  uid  respODfliil- 

lity  generally? 
Scate  iliu  lu^Kt-l  tiim  at  sny  liifi« 

Ilkaty  l<f  be  helil  in  biuid,  •pd  Iqi 

liow  tonn  K  iltiir? 
Snte  huw  otitn  the  cmplojrer  iroitld 

tialBllru  the  ul;|i11c^anl.'»  atrfoutlt, 

•e<.'n.[e DLx-umc/  ofarcjunlil 


Tlie  receipt  wid 
It  U  c:i>ii«Antl}-  TVTbul 

Hl»  Mih  If  cli 

Kpamiety,  and 

dlnteUir*- 


This  Jinawer  was  signed  by  Dewar,  and  also, 
of  tho  Western  Pank,  by  their  manager  and 

In  Sflptenibar  following,  Defttir  and  the 
granted  a  bond  iu  javour  of  the  defcDders^ 

the  narrative — 

"  ilmt  I  having  been  appointed  a  tiller  in  Ihe  Weslrtv 
SLDllaiid,  4[nJi  having  been  rtqtiimil  to  find  lecurity 
anil  fiiitLilul  disclurve  of  my  duties  wliilut  in  tbe  1 
of  tbt^  Mill  bmik,  applied  to  the  Brituh  GuarantM 
for  a  guHrnntee  to  tlio  extt-ntrf  jE)  iOO  Marlins,  nc 
to  be  lUriinined  by  tbe  snid  UVsiei-n  B^mk  of  > 
tliriiijRli  tny  AL'tiii);*  i>r  ioiroasissiunft,  h|ii|c  in  th 
of  itM<  ^uM  liarik,  iii  tlie  capacity  foreanid,  as  aftet  iiiEJiliuUfc 
Aim]  lite  nuld  us«uL*ialinn  liaving  agn'ed  cofnter  intc  >iii't> 
rauU'e  upiui  the  tenriAnnd  uinJirT  the  coiidUiom  „i  '  - 
ufttfr  ui'eiilinrLed,"  And  in  cou^idemcion  i^f  q  pren  . 
Ehv  la-riad  from  lOtli  Si'pt^inbcr  1 949  to  llie  loit  < 
IfiSO,  both  iiiduairo,  bound  thums^lv««,  I>Mr,Brat  ' 
llie  ^orsupra  nit  iiiacautianera,  for  th^  mmpfXlii' 
Qiieliiy  and  lioncMy  in  tiin  olEee  nt  wWnr,  Ai>d  toi 
wliiob  tlie  bank  mif>ht  ausiain  ihrbU|jl)  bif  taiJlJig  tA 
frir  the  fiinila  under  lit»  cunCru). 

'I'his  bond  contained  no  reference  whatercr  to 
posifd  for  guariiMtee,  ' 
In  Hopk'mbtr  I8GO,  Dcwar  nbscon^i 
larfTc  defiL'iiencj  in  cash,  to  the  amotmt  of  Jt£^ 
npwarda. 

Thereupon,  the  pursuers  hiirtng  iniimatf  ' 
did  not  hold  thoai^elvcs  liable  nndcr  the  giu 
dofeiiders  chnrged  them  on  the  bond.  ^ 

'Ihe  Guarantee  Associution  susi^endcd,  and  nhiniBt^ 
it  wan  arranged  that  the  caac  ahoull  go  Ti  a  jw^r** 
asaoclatinn  staading  as  ptir-^uers,  and  the  WiWtiiiiB'^ 
OS  defenders,  on  the  following  IsBue:— 

"  Whether  the  (.^iiip1ii»it«;ri  crunfed  the  honi 
for  the  iittromt^iitiiin  of  Jamet  il^wor  u.  lUl»l^lr  '< 
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^Biftlc  of  S^tl'indi  in  reltf^cfl  on  a  representation  and  under- 
taking, inide  on  bdiHlf  of  the  chargers,  In  the  document  No. 
i  uf  prucesA,  respecting  th«  maoiier  in  whicli  the  cash  of  the 
lajj  James  Devarwaa  chocked  in  the  said  bunk  t  And  whether 
tlie  refpondenta  fiiiled  to  implement  said  undertaking,  to  the 
pn-judlce  of  the  aatd  complainers  P  " 

Tk  first  witness  caUed  bj  the  pursuers  was, — 

"  KAfcPH  EeutiKB  Soon,  raanaiter  of  British  Oiwimntee  At* 
aKiatiM  since  Wltiteamlay  I846>— In  entering  into  bonda^gua- 
.tul^  tre  reqBire  a  pariicular  form  of  proposal  to  be  made  t»  as. 
Ifcbafe  bad  some  truusartians,  a  good  many  transactions,  with 
ihe  We^erq  B^ok  of  thi^  kind.  Several  before  Dewar's.  The 
jort;  gels  a  pn^waal  from  us — this  is  D.fwar's.  It  is  to  be  filled 
up4r(k  boih  by  employer  and  applicant,  and  another  part  by 
w  ipplicant.  First  page  is  to  be  answered  and  eigiteil  by 
>-iih.  Secon  J  page  is  to  be  filled  Qp  by  applicant  ilime.  When 
ep  itM  tfgned,  it  M  l*(d  before  the  dlreeton  fur  eontidem- 
titn.  Ttaadireotsra  look  to  the  aneircrafordieir  evidence.  We 
tely  OQ  aoiwers  «o  far  as  regards  employer't  sutemeota,  and 
Bake  no  otlier  inquiries  on  these  points;  but  we  make  other 
InqQtties  as  to  tlie  statements  which  are  made  by  the  applicant 
ikne,  atd  de  not  rely  on  Ida  statements  alone,  so  far  as  be  is 
■DBcemed.  Seferenoee  are  required  from  the  appitcanb  so  as  ti> 
imfy bis  statements.  Aa  to  matterson  page  first, directors  rely 
w  Ibe  answers  given  by  employer.  Some  of  the  questions  on 
fife  one  were  not  answered  when  Dewar'a  schedule  was  first 
mumed— viz.  (he  1 1.  Otlter  tilings  were  omitted.  I  returned 
His  proposal  to  agent,  and  asked  liim  to  get  omissions  supplied.  A 
ipeciiUaswer  required.  A.proposal  by  Reid,  another  teller  of  the 
Mine  bank,  was  going  on  at  the  same  time.  In  Reid's  case,  thwre 
*u  a  peculiarity  as  to  the  way  in  which  the  third  query  was  at 
Int  loswered.  In  the  second  aabdirision,  answer  originally, 
'Rgalvlr  once  a-week.and  at  irr^ular  intervals  by  directors.' 
I  uat  this  back  with  pencil  markings,  *  by  whom  Y  '  checks  to 
benide  more  specific'  It  was  returned,  rectified,  'regularly 
tmce  a-eeek  by  a  brother  teller  first,  afterwards  by  cashier,  and 
BonlUjtgr  directors.'  In  Dewar's  case,  this  answer  had  not, 
i  tbiok,  been  correct  eitlier.  (This  seemed  to  be  doubtful.) 
fiifimi  to  look  at  seooDd  sdbdivtsina  of  answer  third.  Tlila 
WUtaa  Ii  considered  of  essential  importance  in  considering 
ibtKcuei.  The  directors  rely  invariably  on  the  accuracy  uf  this 
Vvver  in  entering  into  transactions  of  such  a  kind.  They  have 
BooAsr  aieans  of  information  on  the  sobject.  In  case  of  a  teller, 
*e  bare  never  entered  into  any  bond  without  such  a  swtement. 
We  bare  guaunteed  a  very  considerable  number  of  tellers  of 
Wki.  I  know  Bremoer,  one  of  the  tellers  of  the  Western  Bank— 
h  wisgnaranteerl  by  our  office.  This  is  the  proposal  applicable 
tohlicase.  31st  October  1848.  It  was  current  at  date  of  Dewar's 
pfopoiil.  Answer  tiiere  to  the  same  query — 'Cash  counted 
ODCea-week  by  the  cashier  of  the  bank,  also  by  one  of  the  tellers, 
wd  every  month  by  the  directors.'  We  very  frequently  have 
masioa  to  return  proposals  fur  tellers  from  this  question  not 
beiiq  soSciently  answered,  and  we  are  not  satisfied  until  we 
Rtt  it  so  anawered.    We  have  bank  directors  among  our  di- 

With  TQgiurd  to  checkings  the  evidence  was,  that  this 
ms  done  weekly,  first  by  a  brother  teller,  and  then  by 
tte  cashier.  The  directors  did  not  check  at  any  regular 
time,  bat  at  irregular  periods,  and  six  or  eight  tiuies 
in  the  course  of  the  year. 

The  mode  of  checking  was,  that  the  teller  to  be 
checked  made  up  his  small  notes  in  parcels  of  X500  or 
^IQOO,  and  all  notes  above  XI  in  parcels  of  each  par- 
itcblar  Falme.  The  gold  was  put  into  bags,  tied  up,  and 
ticketed,  £500  or  X 1000— the  silver  in  bags  of  X  LOO. 

The  evidence  of  Mr.  Bailey,  cashier  of  the  Western 
Bank  in  Glasgow,  was  to  the  following  e&ct : — 

"The  cliwiking  teller  counted  over  all  tiie  large  notes,  and 
the  number  uf  parcels  of  suihII  notes  in  bundles  ut  !>U0  or  lOUO 
£l  not^  All  notes  a))uve  £i  were  counted  separately,  "i'lie 
Farcetoosiy  were  counted  of  the  £1  notes.  The  parcels  counted 
And  these  again  were  tied  up  as  £500  or  £1000 
bundles.  Odd  gidd  lying  looie.  I  think  was  counted.  The  duty 
*V,to.GrHivt  itv  SoowUmes  £500  or  £1000  gold  was  put  up  in 
l*{CI^  \j^h^  ^t^liliig  tdier  might  look  into  the  baiga  as  ha 
PwM.  It  cannot  giy  wtietlwr  he  looked  into  bags.  Certainly, 


if  he  had  any  suspicion  of  the  other  teller,  it  was  his  duty.  (Ques- 
tion repeated.)  It  was  his  duty  whether  he  had  a  suspicion  or 
noL  Was  it  in  point  of  fact  the  practiceof  the  tellers,  In  checking 
each  other,  to  look  into  these  bags  of  gold!  I  do  nut  know. 
Afterwards  I  went  and  looked  into  each  of  their  boxes  and  saw 
all  the  parcels  of  notes  tliere,  and  the  bags  representing  the  co{n. 
There  is  a  compartment  in  i>acli  safe  betunging  to  cncti  teller.  I 
went  to  look  at  It.  What  I  did  was  to  satisfy  myself  that  the 
parcels  or  bundles  of  notes  were  there  which  ought  tolwTe  iieta 
tlwre,  and  the  bags  of  money.  The  balance  is  written  by  liiin- 
eelf  (the  teller  checked)  iniohls  daily  book.  (Tids  he  corrected 
afterwards),  and  fVom  that  I  know  what  to  expect.  I  counted 
only  the  bundles.  The  large  notes  were  Hie  £100  mtee  in  par- 
cels of  ten-~l)ie  £  10  notes  In  parcels  of  £500  or  £1000.  Ail  I  did 
wuj  to  Bee  tliat  there  was  the  proper  number  of  parcels.  I  saw 
the  odd  gold  coin  lying  there,  and  judged  by  my  eye  tint  k  waa 
about  right.  As  to  cuin  in  bags,  the  silver  was  in  £100  begs. 
I  cuunted  number  of  bags.  I  did  not  open  any  of  the  bags — never. 
As  to  the  gold,  I  did  nut  open  the  bag^  gBneraliy,  but  If  it  was 
a  very  particular  checking,  we  sometimes  opened  them,  and 
weighed  them  against  each  other.  It  was  a  very  particular 
cliecko^  when  the  directors  checked.  Kot  opened  esoept  theti. 
I  never  weiglied  the  bags  when  1  examuied/* 

Mr.  Bremner,  &  teller  in  the  Westera  Bank,  dep(med — 

That  he  and  I>ewar,  during  Dewar's  last  year's  aerrice,  checked 
eacli  otiier.  ''  I  did  not  generally  open  the  bagi  uf  golil,  or  weigh 
them.  If  b;ig  contained  £20  or  £50,  and  nut  full,  I  might  look 
into  it;  but  not  if  £600  or  £looo.  I  do  not  remember  ever 
opening  a  large  bag*  Odd  sum  of  gold  I  generally  counted. 
1  did  not  open  the  silver  bagu,  nor  weigh  them.  The  \ag* 
were  ticketed  as  £100,  and  I  trusted  to  tlmL" 

It  appeared  that  the  checking  by  the  direotors  mu 
carried  out  much  in  the  same  manner. 

Dewar  went  away  on  Saturday,  17th  August  1849, 
OQ  leave  of  absence  for  eight  days.  On  that  day  his 
book  bore  that  he  had  Xl^^2  in  gold.  Ue  was  checked 
that  morning  by  Bulley  and  Bremncr,  the  evidence  6f 
Bullcy  being,  that  on  that  day  he  did  not  count  the 
ooio,  or  look  into  the  ba^,  or  w^h  them.  Kloe  or 
ten  days  afto:  he  left,  Holley  anunined  his  cash  again, 
count^  the  large  and  small  notes,  and  loose  gold — 

"  I  weighed  the  btti;  uf  gold  marked  £1000,  against  bag  of  my 
own  of  £1000 — weigiit  the  sitme.  I  did  not  open  bag  marked 
£1000  gulJ.  Kot  sealed.  Tied  with  a  loose  string.  Nineteen 
bagsofBilvermarked£lOOeach.  I  weighed  them —correspon- 
ded to  weight  I  expected.  I  did  not  open  them."  On  6th  tiep- 
tember,  the  report  of  Dewar's  abscunding  having  arrived,  Bulley 
made  aiiutlier  examination.  "  I  then  took  out  money.  1  opened 
the  £  1 000  bag  ticketed  gold,  and  found  it  to  be  filled  with  silver- 
entirely  of  Sliver— exi.-ept  one  half-sovereign.  I  came  back  in 
evening  and  opened  all  the  silver  bags — some  right.  Great  pru- 
puriiun  nearly  filled  with  copper,  with  some  sliver  on  tup. 
Tiiose  with  silver  were  in  front,  and  came  r«diest  to  hauil, 
8ix  out  ot  nineteen  bags  had  silver.  (The  defenders  immediately 
coinmuiiicated  with  the  pursuers).  In  furenoun  I  bad  not 
opened  silver.  There  was  silver  of  value  of  £75  in  the  bag 
ticketed  gold.   £925  was  the  real  deficiency." 

The  pursuers  having  concluded  their  evidence,  the 
defenders  called — 

"  Jambs  Watson,  cashier  of  Union  Bank,  Olasgsw.  Oash 
of  tellers  checked  once  a- week.  What  is  the  nsBal  CMiae  fol- 
lowed in  checking  tlie  cash  in  your  banki 

**  Tlie  pursuers  ot^Jeeted  to  tlie  admissibUity  of  the  pmposed 
evidence. 

"  The  counsel  for  the  defenders  stated,  that  he  did  not  propose 
evidence  to  construe  the  words,  and  to  shew  meaning  of  answer, 
but  to  shew  what  was  the  usual  mode  of  checking,  oud  that  bags 
of  gold  and  silver  were  not  opened  or  inspected  at  checking  in 
Glasgow,  and  In  the  general  practice  ol  bonking,  and  only  to 
cnostrue  undertaking  in  this  way,  so  as  to  shew,  ihat  what  waa 
usually  done  by  the  defenders  was  fairly  within  practice ;  but 
the  said  Lord  Justice-Clerk  did  susuin  the  objection,  and  did 
lefttse  to  allow  the  said  proposed  evidence  to  be  received ;  wbere- 
npoo  the  defenders  excepted  to  the  opinion  t^rnUneot  IIm 
Lord  Jaitlce*Clerk,  and  tenderedll^liseildepattivicMEamM 


REPOHTS  OF  OASES  DKOIDED' 


"AnU  thercnftcT  the  cocDsel  for  the  defendm,  :^rth«r  ta 
(iTovt:  tlieir  cosa  under  tho  said  U^dc.  did  rivb  m  evidence  tho 
reconi  in  tise  imikc,  to  tibew  tJiat  bo  complniiit  wa3  therein 
miule  of  wfli^t  <if  tiionttily  checks. 

'  Tlio  LdTiI  JuMico-Cliirk,  in  Lis  charge,  lold  iho  jiiTj-,  that 
1  lin  qiiestitin,  whcHmrtlitTe  was  mn  untli^rtukiiip;  on  ths  pnrtuf 
tlia  defender?,  dujwndi'd  in  tlie  first  pkce  nn  ihu  point,  xtIil'- 
tJier  the  rantUT  TL-prcBi-nti'd  wrs  nijitf rta.1  to  lha  intereuls  ot 
t\u<  pnrtv  putlin^  llto  q-.ieHlion,  M/iny  usphinietiflng  or  rcpro- 
^fnlnlionRin  mich  iiiiEwer^  niaj  nol  be  mntt^iLiiK  E"t  the  qm.'S- 
lion  wim  mIhh.>h  impurlatit,  whcthrr  the  matter  of  llio  ri  pfe- 
Kcntalbn  was  materift]  to  the  lutereKt-s  of  tho  pnrty  piutiiie 
iho  (jiieition.  If  Jiot  matcTial,  tlic^n  lli«t  woii]i,|  put  an  tnil  to 
Ihe  pleft  of  rvn  luidertAkiuii  in  n  qin-ittiort  whicli  doai  nni  de. 
pend  on  exprua  H-rirrnniy.  Wliftiicr  thi-  qiicBtjop  und  nn- 
BWcr  tolrttcd  to  a  matter  whicli  was  niaturLal,  was  a  question 
for  the  jnrv. 

"  If  thij  jurv  thoiiijliit  tlio  represrntalioti  niRterlril.  then  he. 
(he  Balil  Lord  JiiBtico-CIuik,  dir«'ted  the  jury  in  point  of  Iitw, 
thnt  taking  tliid  prtp>er  as  questions  put  toeinplo^'^ra  licfort)  the 
CftiitioneTS  entered  ititn  ttitlr  oliligatian,  H  wjs  to  be  held  as  an 
nnilerlakina;  \iivcn  to  the  caiitLoncrfi  on  which  th^y  miglit  ruly, 

■■  If  the  jury  thoiwlit  thu  tncittcr  not  material,  then  thoro 
could  h|j      muU-Ttuktiif;  in  thiri  cusn. 

"ThoBftid  LorilJiislicL'-Cli-ik  further  directed  tho  jury,  that 
(n  eo  fitr  an  the  b;iiik  plcmlcd,  that  althoiitrli  thu  nkalter  lEluhl 
b(?  mateviiil,  yet  there  was  no  Mndert.ilsing  hy  Mn-iu  nnclvr 
thi^^u  qiiifstlotifl  nod  atiswem,  beonusc  thni  paper  ie  not  referrwl 
li>  iri  tho  bond  which  tho  purBiitra  frrantBcl  and  they  rcctivcti, 
that  plea  invoXvep,  Jtrtf,  a  poiotof  law,  whicb  would  put  tm 
entl  to  the  fttflp,  creii  if  the  jury  [lioii^)»t  the  matttTto  be  ma- 
terial. whieJi  point  ho  sav^d  Ibr  llm  Court  ;  nnd,  reeont/,  tha 
AiiTiiin^nt  to  thci  jury,  thnt  this  ttd«oci«tion  did  nut  in  point 
nf  fdct  ri!ly  or  place  any  i in portAnce  upon  this  laiiltcr,  lietaiiBo 
they  did  not  relvr  to  it  in  line'  bond,  which  wns  u  miittiT  for 
tlipoi  tn  Con-i'idur  in  forming  theiroplciun  ^vhethcc  the  matter 
Was  rwatflrlul. 

"  WJieretifjnn  iho  iTi^fvmlers  esc-epttd  lo  He  ('orc'inid  (lirecCinns 
In  «o  far  m  the  Lnri  Juslicif-ClGrk  told  the  jury,  ihut  tilt  qiies- 
tiJii.  whifther  xheri-  wns  un  u  ruler  taking  tui  the  part  of  (hedmr- 
pors,  tlcppndi'd  *  nn  the  point,  whether  tho  matler  reprt'setued 
wjw  ijiatcriat  iti  the  huereat*  of  the  party  piaitiTiB  the  qiecelhin," 
Aiid  in  fofurnshia  Lordship  direetcd  the  jury  in  point  cf  law, 
*(hat  'if  the  jury  tlmutjlit  the  rcpraaentrilion  niftttrinh  then  tak- 
fag  the  pflpfir  US  (^uefltionti  put  to  emplnycrs  belon-  tlif  cauCione-r* 
Wlierod  Into  their  cih3i^'aiiun,  it  wjis  ip  be  held  at  unilertnk- 
Inir  lilven  to  the  caiiCiiJLiera  on  which  they  might  rtdy,*  and  litd 
tender  ilu'ir  ticcptium  liecordinij-iy, 

"Tho  dL-feiiilt^ra  further  did  humbly  request  the  tn\A  Lord 
Jaslict-Ctcrk  to  ruh>,  that  there  wna  no  caso  to  go  the  ji!Ty, 
III  ri-speut  thnt  the  ULjiiitriic;tlim  «f  ih«  document  Nn,  5  of  pR>- 
fes-!,  HO  ref-urd^  tli«!^  Ufideriattirip  thi^reiii  aJlegedtn  be  contained, 
it'm  rtiiitMrot  Eiw  ;  ancl  ifmt  ihert-  heiiijr  no  anch  uinltrinking 
tiiin^li tinted  hy  the  tsrm*  of  thflt  duLiurnL-iiT,  the  defemhTs  were 
entitled  ta  a  Vi^rdii:!,  wiiidi  direL-tiiiii  ihu  aiiid  Lord  Juatic*- 
Cierk  refuwti  tu  aive. 

"  Whereeipon  the  defutider!*  ^xcepteJ  ta  tha  R?fa6al,  nni!  [Jid 
tender  tht'ir  exception  nwordiniiJjr, 

•'And  the  ajid  jury  did  then  anil  thoro  deliver  their  rerdtct 
to  ffvvoLir  of  the  pursuers  ;—rL'aerving  to  Mio  Conrl  lo  enter 
JudKmo'it  for  the  dwrpcn  nr-n  obslanie  v^f/iicto,  if  tlse  Coun  ntfl 
of  opinion  thnt  there  wM  no  unitcrtakiug  hetwun-n  tlio  partiea 
tinder  the  document  No.  5  wf  proeesB,  htfcfliiio  the  sumo  was 
not  niferTed  to  ur  repemet]  in,  or  iniid*  a  toodiiiDii  of  the  bond  of 
([niriLUJee  jTo,  27  of  proces*.  Uut  the  dtlenilera  did  inaist  that 
tlio  verdiec  shouM  Imve  lioen  in  fi^ourof  ilie  deffeader?.  ami 
thrtt  the  s.iirljnry  MiouM  hare  bt'i-n  dirtjcied  to  find  a  Verdict 
for  the  dofender«." 

The  caas  baving  coma  up  on  tht  biU  of  exceptions, — 

Tbe  dcfenJ^ra  pleaded — Rfiprescntation  and  under- 
taking xf^  very  different,  and  tho  more  fact  of  mate- 
riality cannot  convert  a  represtjntation  into  an  under- 
taking. Hero  tke  rGpreBGntation  wtis  only  as  to  what 
had  been  the  practice  of  the  bank,  and  what  it  was  at 
the  time  j  at  the  utmost  there  was  nothing  mors  tlian 
Ihfl  representation  of  an  intention  of  guin^r  on  in  the 
un*  waj  m  lormerly,  but  there  was  notliing  Hka  an 


obligation  tindortakcn  to  go  on  id  tutmi  in  i  psTtieolit 
niHuner — Uenliam  i>.  United  Guarantee,  21  Lair  Jour- 
041,  N.  S.,  Esch.  317;  7  Welsby,  Exch.  Bey.  Tit 
Tho  CTldonce  disalloived  traa  quUe  adiDiBaibltf  inlrf 
great  importance  to  the  defenders.  The  cbligaiMB,! 
there  waa  ouo,  did  not  prescribe  anj  specific;  count  l| 
bo  followed  ;  it  a  general  obligatioa  to  check  { 
tho  defenders'  objoc-t  tti  Iciididw  the  svidcncc  in  qi 
was,  not  to  construe  the  meaning  of  their  ansflreil& 
guarantee  propoffa.1,  but  to  shew  the  general  pracUa; 
other  banks,  and  tbwt  what  tho  defenders  bad 
came  fully  up  to  it.  The  undertaking  oeruiinly 
to  have  been  referred  to  at  least  in  the  \mi; 
wa»,  the  ease  wa5  no  more  lhan  that  of  Ictlen 
before  a  written  contract,  which  can  no  loDg^rhe. 
at  after  tbe  contract  la  complete. 

lAird  Ci>(h.l/urn.—'Vheta  are  two  exceptions  here,  nil 

RervKd  point. 

The _ftVs/  exception  \9  aejiUnst  t\f  TFjeclian  of  teiiteu* 
by  the  ehargura.  I  am  of  opiuion  that  this  rsct^plipB, 
bu  aElowL'd. 

One  of  thu  (ineflitrns  put  by  tbe  eusppndm  to  Ihfr 
"  JVf'ci  art  (lie  (hc^k*  uftd  to  neurt  oervraty  t-f  amw^tV 
thu  answer  was,  '■  HiSiCaih  iichtektd  wn-Lddy  by* 
nud  by  the  cAslder  Bepurattly,  and  uiunlhly  hy  the 
Tt  Ie  proved  by  the  cvidoncc  of  ilr.  Er^luce  Scott, 
eAtti-Ltial  question  Id  80tdi;titn«s  answered  much  mora 
Uti  ^ivesun  ioiilttiicc  wheri;  tho Annwi^-rwas,  "C^k 
a  WL-tk,"  &c.    TbiTti  can  he  no  doubt  what  vy 
muaiirt.    But,  in  the  cuse  now  before  tIs,  wiml  M» 
that  the  cit*h  vria  ehtek'-d, — a  word  wldtli  diKJS  nt* 
dviiote  any  one  particuUr  operjition.   Thin  word 
a  hbink  m  reference  to  a  hiiuli  procuruding.  Now 
wUhed  t^xhcw  hy<;vidt<ii[:u  what  vtwa  deu'tned  p 
by  tho  jjrncral  praelia.  nj  inn fr<ri,— their  nhjcct 
iLtit  Lbcy  did  check  this  tellcr'sciuh,  in  tho  wsyfn 
ft  tlitiig  is  uadi.r9[ot>d  to  be  dotie,   Bin  all  tr^hw 
EUbJi-ot  nos  ii'Jc-etcd,    1  hiitnhly  think  thcit  tills 
<;^rl.>neou^^.   It  wrw  the  jury's  bDsinci^s  lo  dcte 
ill  plaint  of  fact,  the  chargers  had  done  wtmt  X\ 
Buitl  to  proftsa  thnt  tiny  would  do  ;  rtiid  I  ihJnfc 
gers  Vfcru  entitled  to  instruct  the  jury,  by  erTdWil 
only  way,  or  tlie  iwUal  way,  in  wlJcli  thia  act  it 
may  think  that  no  pnicticc  coiihl  mhke  whattt 
dill,  A  proper  c  I  lacking.   Bat  wi^  nte  not  thti  jnry; 
a  ciiui  t  would  not  he  wniTaoted  in  QiHkitig  tu 
out  hrst  Itttting  ia  thia  li^JiC,    Suppose  chaE  th* 
bad  admitled  that  the  cluL^gBTA  hnd  clieekeit  exacdj 
ill  which  cbtjckiii^  ia  prcicti^'d  hy  all  tiiukvnp,  wooli. 
bare  huen  u  mmt  imjiortaut  eidiiii»f'iiiu  fur  tha 
rjfeel,  or  the  effect  of  the  priicticv,  i«  a  di'^  ■  - 
iciimot  think  thut  evidtiiice  i.>f  the  fn  i 
eiitir^dy  exrlndeiE.    AVonld  not  the  swpt .. 
titled  Co  hare  convicted  the  chitT^feraof  ivi-L;hi;(.iioi,  4 
that  w'bat  they  calked  clu'Ckhi^.  it'io  unhrxird if  iD 
baiikiii;;  eBtablitthmt'ut  ?   I  consider  It  nn  cctlriin  tfci 
nod  ilii^  iraipliea  that  the  rev^ri-e  nigiit  liitvd  beui 
the  opposite  patty, 

The  imiid  exce()tioa  is  to  that  part  of  the  dlr<ctfwi! 
youi;  Lurdxhip  tuld  tbe  jury,  that  if  thi^y  thniigbl  th«~ 
tLitiiilL  convoyed  in  thv  chD.r|ri.'rfi'  ausnt-r  matmat 
111  liiw,  amounted  to  a-i  undtrtakaiff.   1  thin k  thif  rid 
rvct.  111  reialian  ta  the  ciecnJtuianea.  I'li' 
eiitifrinjE  inlet  a  j^nitmutce,  put  a  question  >' 
who  wiifliud  fiirttic  eiLarante>e.   It  bappci 
in_'i  ^ind  to  get  a  written  nn«w«r,  lini 
been  done  vtrhally.    The  inquiry  reLuti^U 
to  hv  iticnrred  ;  and  as  this  tte[iciidvd  cai-uliiilir  fu 
or  the  fonlrolltd,  pasEiesijioii  of  money  by  llie  W' 
pendori!  m^intnin  thnt  the  question  ami  the  am" 
pljdh  loeaniii^,  referred,  not  lo  the  piwt,  or  lo  U 
eh«  cka  on  bini. — in  neither  of  which  hiwl  they  any 
but  to  the  cbi.-L'kB  thnt  were  to  piutect  llicm 
vf  itit  tjiuirantr' .    The  elmr.--  i  -  m  n]H-  n  n  finvn,  f 
■mart  liJiTo  thouirht  hoib  ■  '.j 
piai-ttee,  and  not  prfvj  ■  . 
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set  bcM  Mtbfled  on  all  Ihew  pcrints,  tbeir  verdict  mutt  have 
been  In  &voar  of  the  chargers,  and  not  agalnitt  them.  The 
representation  Implied  in  the  answer,  produced  the  guarantee  ; 
and  lo  the  jary  muff  hare  held.  But  it  is  said  that  the  jar/ 
were  led  into  this  result  by  a  miKdiiection,  which  conaisted  in' 
tiieJndfN  l»y>ng  It  dowD,  that  if  the  jnry  thought  the  repre- 
•enUtion  material,  then— heing  made  to  proposed  and  inquir- 
logfiiretiea — It  was  in  law  an  mdertaking  that  the  representa- 
tioD  woald  be  made  good,  I  think  that  it  was ;  and,  conac- 
qnoatly,  that  the  direction  was  right. 

No  authority  whatever  was  referred  to  from  the  iaw  of  Scot- 
hnA  as  against  it.  The  law  of  England  was  copiously  quoted. 
So  far  aa  I  could  take  it  up,  it  seemed  to  me  to  support  the 
priociple  of  this  direction.  But  it  is  always  far  more  than 
fretMUte,  that  both  the  law,  and  the  formit  of  procecdiDg,  and 
(Iierery  language,  of  any  foreign  aystem,  are  not  duly  compre- 
hi^ided  by  strangers.  Itbereforelceep  within  ourownlaw.  Aud 
tiere  my  only  difficulty  conslsb  In  seeing  where  the  doubt  is. 
loererheanl  the  geaeral  principle  evt-n  questioned,  that  a 
contract  entered  into  on  a  maierial  misrapreifcntatlon  by  one 
of  the  partieF,  is  voidable,  on  this  account,  by  the  opposite 
party,  who  ia  thereby  injured.  If  the  teller  and  his  employers, 
inttMd  of  seeking  agoaraalee  from  a  public  company,  bad 
•replied  for  it  to  a  private  individual,  and  bad  led  bim  into 
tlie  suretyship  by  an  important  verbal  misrepresentation,  or 
1>y  verbally  holding  oat  to  him  the  protection  arising  from  a 
practiceof  theirs,  but  from  which  practice  they  departed,  can 
it  b«  doubted  that  the  law  would  relieve  this  snrety  from  his 
obligation  f  Since  even  substanttfil  error  ia  a  ground  of  reduc- 
tion, I  cannot  comprehend  bow  subtstantial  representation — 
or  a  tstntantial  representatton  of  a  fntare  practice  not  adhered 
to— sboDld  not  be  a  ground  of  redaction  uso.  This  principle 
h  w  fcmiliar  to  every  Scotch  lawyer— so  perfectly  rudlinen- 
4al— tiiat  it  is  really  needless  to  say  more  about  it.  And  the 
Deowsry  result  ifl,  that  an  underlaidng  to  make  the  represen- 
Utiongood,  was  implied  in  the  representntiou. 

The  tmtvtd  point  ifi.  whether  the  undertaking  was  exclnded 
IbMSBMit  was  not  referred  to  or  made  a  condition  m  tkt  hottd 
ofpanmtee.  My  opinion  is  that  it  was  not  excluded.  Here, 
•i)(>,Isni  not  aware  that  any  authority  in  the  law  of  Scotland 
wu  produoed  In  favour  of  the  chargers'  view  of  this  question, 
nc«pt  that  this  was  the  rule  in  cases  of  nrnrine  insurance. 
Vfell,  eoncediag  it  to  be  so  in  that  particular  class  of  trans- 
actiooi,  this  is  no  reason  for  its  being  extended  to  all  transact 
tinn.  TUsboDd  expresses  the  gnarantee  and  some  of  its  con- 
ditioDi,  as  to  neither  of  which  is  there  any  doubt ;  but  it  does 
not  profess  to  set  forth  iu  induettve  caiuts.  Bonds  very  seldom, 
and  never  necessarily,  engross  the  representations  on  wbich 
tiity  proceeded-  Life  policies,  ob  majortm  eautelam,  very  gene- 
i&lly  refer  to  the  previous  statement  of  hix  personal  condition, 
ttftde  by  the  applicant ;  but  1  do  not  conceive  this  to  be  legally 
indispeosable.  I  know  nothing,  except  its  inconvenience,  to 
hinderalife  policy  to  be  granted  on  verbal  Inquiry  and  veibal 
teprosentation,  and  not  allnded  to  in  the  instrument. 

Ottboth  tho  Hcpnt/ exception  and  on  this  ruervtd  point,  & 
djff'.reDce  was  said  to  exist  between  misrepresentation  as  a 
Efoimd  of  reduction,  and  as  a  ground  of  8ut<p«nslon.  If  it  was 
DfCL-naiy  to  consider  tbi^,  1  slioald  see  no  necessity,  and  no 
0%,  for  obstrncting  the  justice  of  what  we  are  now  engaged 
*ilh  by  this  formal  difficulty,  even  though  it  was  well  founded. 
Tbis  wu  A  trial  of  a  y>eda!  itme.  and,  quoad  Ais  isiue,  we  have  no 
wcsiiion  to  trouble  ourselves  by  this  technical  matter.  But 
ell  this  has  been  superseded  by  an  agreement  in  the  process, 
^al  tbesaspension  shall  he  dealt  with  as  if  it  were  a  reduction. 

i^XuTrojf. — I  differ  from  Lord  Cockbura  as  to  the  yfrrf 
wccptioa.  We  must  take  the  statement  of  the  counsel  for  the 
™eTgen  «s  to  what  it  was  thoy  Intended  to  prove.  The  quea- 
tiOD  pat  was,  "  Wbaiis  the  usual  course  fullowt  d  in  checking 
the  cash  in  your  bank  t"  I  do  not  see  what  that  has  to  do  with 
Ihiseaqe.  Seppose  the  usual  course  had  been  simply  to  ask 
fladi  teller  if  his  money  was  all  right,  would  that  have  been 
■Qffident  under  such  an  undertaking  as  this  f  The  proposal 
"to  prove  the  general  practice  of  Imnking,  so  as  to  shew  that 
•hat  was  done  by  the  cbargerF,  was  within  practice.  But  I 
l^e  not  know  that  that  is  competent.  What  the  chargers  had 
^  00,  was  to  shew  that  tbey  bad  fulfilled  tbeir  obligation.  1  do 
"ot  see  what  this  matter  had  to  do  with  that  question.  I  do 
j**^  see  tbaX  it  is  relevant  to  say  merely  that  it  was  the  prac- 
"^dosoand  so.  The  qneetion  was,  not  what  others  did,  but 
-wbattUsptrtJoiilBr  party  (Ud.  The  qneition  therefore  oomes  to 


be,  If  what  the  counsel  proposed  to  ask  could  make  any  differ- 
ence  on  the  case.  Suppose  this  had  been  a  case  of  driving  a 
stage-coach,  aud  an  accident  hnd  occurred,  and  it  had  been 
proved  that  all  coaches  were  driven  in  the  same  way,  withoQt 
any  harm  done,  would  that  have  made  any  difference?  You  can- 
not possibly  apply  cases  where  do  loss  has  occurref),  to  constrne 
cases  where  it  has.  On  tho  second  point,  I  think  the  directioi) 
was  quite  right.  We  must  consider  this — I  do  not  go  Into  the 
English  law — as  an  obligation  according  to  the  law  of  Scotland. 
It  may  be  a  question,  lAhether  it  amounts  to  an  undertaking 
or  not.  Eai-'h  country  has  its  own  nilcn  ;  we  must  go  by  the 
general  rules  of  the  law  of  Scotland.  Here  It  is  quite  esta- 
blished, that  if  a  party  enters  Inton  guarantee,  and  amaterial 
part  of  the  obli^^ation  is  not  fulfilled,  that  dissolves  the  contract, 
because  the  cautioner  was  led  by  that  material  representation 
to  bind  himself, — and  the  question  for  the  jury,  is,  whether  be 
would  have  entered  into  this  guarantee  If  Ibe  representation 
had  not  been  made.  The  third  pmnt  is,  perhaps,  the  most 
Important  of  all — whether  this  stipulation  should  havo  formed 
part  of  the  bond.  Tho  question  is,  whether,  as  we  have  here 
a  material  representation,  which  was  not  fulSlIed,  that  is  not 
enough  for  a  reduction,  though  the  representation  Is  not 
meiitioDcd  in  the  bond.  It  appears  to  me  that  that  is  no 
ground  for  holding  that,  according  to  the  lawof  Sootlaad,  the 
obligation  is  not  valid  and  effectna]. 

Lord  ITom/.— The  queries  contained  in  the  form  of  proposal, 
and  to  which  answers  were  required,  according  to  the  obvious 
intendment  as  disclosed  by  the  terms  of  the  proposal  and 
queries,  and  the  course  of  the  transaction,  were  obviously  pnt 
in  order  that  the  complainers  might  obtain  the  information 
necessary  to  enable  them  to  jndge  of  tbe  extent  of  the  risk  they 
would  run,  and  tho  amount  of  tbe  premium  to  be  <;harged, 
should  they  undertake  to  guarantee  the  fidelity  of  James  Dewar 
as  a  teller  in  the  Western  Bank ;  and  whether  they  should  do 
so  at  all,  or  not,  might  be  dependent  on  the  answers  they  re- 
ceived. 

One  of  the  qaeries  which  was  required  to  be  answered,  not 
only  by  Dewar,  but  by  bis  employers  the  cliargers,  is  that 
under  head  8— (roadx  query  and  answer).  This  query  is  put 
to  the  employers  of  Dewar  before  the  complainers  entered 
on  any  cautionary  obligation  for  liim,  in  order  that' they 
might  previously  lenrn  what  would  be  dono  I)y  the  employers 
to  secure  accuracy  in  his  accounts ;  and  the  answer  is  one 
which,  according  to  its  plain  sense  and  import.  Is  obviously 
a  statement  of  the  things  that  would  be  done  to  secum  ac- 
curacy. If  that  is  not  its  meaning,  I  am  at  a  total  loss  to 
discover  any  other  which  is  Intelligible.  Except  in  that  view, 
it  is  entirely  devoid  of  meaning  with  reference  to  the'  only 
conceivable  object  of  the  query  to  which  it  is  an  answer. 

It  ts  decidedly  not  a  statement  which  can  he  held  to  he 
solely  explanatory  of  what  was  then  done  by  the  chargers. 
The  query  is  prospective.  The  answer  is  prospective  also;  and 
what  it  represents  as  the  security  afforded.  Is  a  thing  within 
the  control  of  the  chargers,  and  of  which  they  had  It  in  their 
power  to  give  substantial  impIemenL 

1.  The  firti  matter  to  which  I  shall  advert,  is  the  qaestkm 
of  law  reserved  upon  the  chargers'  plea,  that,  altliough  the 
matter  might  he  matt-rial,  yet  there  was  no  undertaking  by 
Ihem  under  tbe  questions  and  answers,  becaose  that  paper  is 
uot  referred  to  In  the  bond  which  the  complainers  granted, 
and  tbe  chargers  received. 

Now,  assuming  for  the  present,  that  if  the  matter  represented 
was  material  to  the  interests  of  the  pitrty  patting  tbe  question, 
and  if  the  bond  of  guarantee  uftorwurds  given  by  the  com- 
plainers was  granted  by  them  in  reliance  upon  it— both  of 
which  are  facts  fonnd  by  the  verdict  of  the  jury — then  this 
amouDted  to  an  undertaking  by  way  of  representation  on  the 
part  of  the  chargerr,  that  what  was  so  represented,  was  to  be 
implemented  on  their  part;  and  lam  of  opinion,  that  although 
not  inserted  or  referred  to  In  the  bond  afterwards  granted,  it 
was  obligatory  on  the  chargers.  It  was  not  of  the  nature  of 
n  condition  precedent  to  the  obligation  in  tbe  bond,  nor  was 
it  of  the  nature  of  a  warranty,  as  I  understand  it  It  was  a 
representation  with  respect  to  a /ufure  state  of  matters  colla- 
teral to  tbe  obligation  in  the  bond,— and,  as  an  undertaking 
by  representation,  it  was  one  not  requiring  nwcific  perform- 
ance to  the  letter,  but  only  that  it  should  be  substantially 
implemented  or  fulfilled.  This  might  be  done  in  different 
wa]«.  Uleral  implement  by  cennung  tbe«asl),jt. 
scribed,  and  is  not  oeoevaTy  i  aiJ}g|ii«Mldipj 
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the  undcrtaltingascoalcTided!  Tor  by  the  coniplftineTR,  waaoTiTy 
tliat  the  TEode  orctiL-ckitig  ol'&erved  slioitM  bi!  faiirand  reoBon- 
Hot  tDcrvIy  tiumiiiaL  BuL  ibut  being  Oxii  didrB.cU:r  ot 
thv  niniurUkipp,  I  iliidk  tlitit  it  "i*h  pmpcrly  left  to  ataad 
niton  the  prupcicjil  cuntuiriine  liie  query  and  nLHw^di  demnnili;'! 
ts  pwliminary  to.  and  for  tlie  pitrjwso  of  yuidtiij;  the  com- 

Iiliiincr*  in  btccrni iojt  or  not  Uccmnin^r  ciiuMojilts  for  Dcwiir, 
Lml  tm  tn  thu  tci  tnH  in  which  they  were  to  contract,  ifcontrAiJt 
they  [jicl — and  tl^at,  ncroniin^  to  the  luw  uf  :^,c»tliLtid,  tli« 
qnary  and  anaivcr  wetti  not  eupenwdeti,  and  miviti  of  iii)  i^vatl 
cffi!ctt  la  resjit'ct  of  ihi-ir  neillter  bt-iufj  ociiifcilnc-d  in,  nor 
refeiTtfd  to  in.  tJiti  Ixnnt  of  camion  or  gUHrmitfe  L-veiitiinlly 
jH'Anted  hy  t\M  cnrQ[ilHltii:r0.  NotwithetancLEng  that,  ti)*;  r^- 
pTt^iitntion  giviiii  by  the  thnrgi;ra  of  llic  ninde  of  Lheckihg 
bewar'u  casli,  which  rdtited  to  a  ntatt^r  within  llicir  own 
po'^er,  nas  oaa  whit-fa.  iicuordtiii^  to  llio  guod  fiilth  oF  tlm 
trannaction,  n^qulred  ol)3ervaiici3  on  the  part  uf  the  Wuli:,  4ktid 
on  which,  the  comjitaiuers,  iagfiiUtiDg  the  bi>ud,  were  tiiilHtcd 
to  rely. 

It  iBntinecemry  to  put  cases  in  illustmtion.  Indeed  It  iiiiiy 
Ih  Euid,  that  thie  Etiniu  qiiudtion  ffhiuli  hxe  hceu  bcrt:  raiiiL:iJ, 
lnit;ht  bo  ralHt;d  in  Ihmu  but  ccrtnitity  It  :atiike;H  mir,  t1iAt  It 
«'ou1i9  bo  a  Bomti'vlLut  Dxcmordiiiiiry  ^iropoeition  to  mrttiiUju, 
that  iQ  uinny  whidi  mij;rlit  be  floured,  crorytdinij  whlth  ooo 
prtrCy  iu  inluiUi  of  a  contract  had,  upon  tho  nppIiuatiQa  of  tii« 
otli«r.  gpecilically  etutei)  uoiild  bo  proKpcctli'dy  done  by  Ititii 
U>  rufercnco  ihi  sQl>jt-cf-iinitter  of  the  contincrt,  was  (nnlesa 
tho  repreiHinUtion  tonid  b^iliown  to  liava  been  cnadc  with  ii 
fimilitulunt  purpose  at  tins  tlmi?>  to  be  of  no  nblignlory  i;ffi.'C;r, 
If  1n  the  written  contmet  it«t:If  it  was  not  )ii*ertfld 'ir  specittlly 
rcferriei!  to — iicid  tMa  liuwever  cIl^af  it  rai^lit  be  that  the  (.'oii- 
tmiOt  procauded  in  mUaucnoa  it,  and  Cbitt  its  tarais  mUst  ImVo 
"h^cn  mHn^accd  by  it. 

I  airt  tliiiTurDi'e  of  opinion.  th»t  upon  the  reserved  |K>iiit  at 
Tuff,  tha  ctturg^Ts  ]iTi£  not  entitled  to  ask  that  judgmtjot  ahQulJ 
L^enicrt'd  up  for  tlieui. 

i.  The  next  mAtt<f:r  fur  consideTation  in  tfac  exception  to  ths 
dlreatinn  (;ivcn  ut  th^  trial.  If  I  am  light  in  liolding  thiit 
tb«re  may  bd  an  tindcrtaklng  by  rcpreHn-ntatiuii,  I  can  liuve 
BP  doubt  us.  to  thi:  correctntsa  of  tfiu  dirc^ction. 
■  Tfiare  aro  difTureiit  kindii  of  reprwientrttion.  There  are  ro- 
pTcseiltaCiona  wlji(;h  havu  refereu>L-e  to  tliu  oXlGtiiig  of  bi^lleved 
existing  Btate  of  the  tliini^  &t  tbe  liiav  ;  there  are  nthcrg 
trTik'h  are  roprcsan tjttiDna  in  ri?j,i;ikTJ  to  tbtn^  future.  TtiQ  rt- 
pTesenlutian  in  the  pic^erit  initajice,  L:oniai[ii;(L  in  tlie  nn- 
■WHdr  to  qiif  ry  3  before  referred  to,  wLieo  taken,  as  uf  courau  it 
iDiiJit  be,  in  connection  wiilt  the  query,  is  clearly  of  llm  lu^t 
detfCTlptian.  It  was  only  the  futwrt  etutu  of  tilings  which  could 
be  contcmpJated.  or  in  which,  the  party  puttin,^  thtf  qacation 
(rautd  have  any  tntLTtret.  It  related  to  wbut  was  to  bo  done 
iu  ordtir  to  attain  tbc  object  mctitionud  in  the  ijuery,  and  fAtif 
which  it  aaatvcred  would  be  dioue  by  thtt  party  making 
the;  answer,  was  entirely  wUIiin  his  own  giowL^r  nod  cuntiol.  ia 
that  Btate  of  tlie  canc,  m  f^r,  anil  having  regnrd  to  tlic  terms 
of  the  issue  fised  for  tryinij  the  cuuso,  1  think  the  k-arceJ 
Judge's  direction  wna  guile  rigtit. 

Tbc  qu^fllion  pnt  in  the  issue  is— {_rca4s-) 

Now  H  \a  true  that  it  ia  not  every  rcprt'scntatlon,  whi-lhev 
It  be  of  theano  kitjd  at  the  other  to  whicEi  I  have  referred, 
Hot  will  infer  an  onderdiUio;;  by  the  party  iQAkmg;  it.  Thts 
rupresentatloa  may  not  hi  material,  ar  the  agr«ciiieut,  to  whicb 
it  WOA  prccideTi!,  may  not  huve  been  t^nteryd  into  in  reliatir-e 
on  It.  Bot  asHUialn^,  m  muH  here  ixi  done,  that  iberu  miiy  be 
ft  repTeEentatloa  in  relatiou  tu  a/uJur^  act  or  tounte  of  pro- 
ni-eding  un  the  pait  of  the  jvarty  by  wliom  it  is  tnode,  wJiieb 
■hall  Amount  to  un  ubiigutory  u(id^.-rtakinjr  as  cuHatciral  to 
ihc  contract  to  whk'ti  it  hud  priMpcctlve  reference,  althuUL;Li 
it  dgea  not  enter  tdo  foruKvl  wuttcn  instrument  afterwurda 
executed,  it  appeam  to  nie,  that  the  poiutA  on  which,  in  the 
present  iu&tnnce,  it  wns  phnper  to  direct  tbn  jury,  were  the 
laateriality  oftl^e  matter  of  Tli^i  rcprcaDDiittion  to  ttiu  jntcru^U 
of  tha  party  puttinif  tlii»  qiiestiiiu,  hi  anawer  to  which  the  ir- 
prcBcntAlion  wdh  elicited,  and  tba  reliatice  of  that  party  iip^ju 
it  in  granting  the  bond  of  (;uii[^nti.-e.  I  thereToie  chink  Ibnc 
the  presiding  Judge  Correctly  explained  tite  jiosition  of  th« 
case  to  the  Jury,  in  telliniE  ttiem,  Wi  he  did,  l«f,  tJiat  tbc  qiies- 
tvbQ,  whetlier  th«r<t  wa^  aiv  undertitkia^  on  the  part  of  the 
chaig^^m,  dijpended  in  th»  first  plac<!  on  "  wbeCher  tho  ointttT 
raprcHeDted  was  niaierial  to  ths  iatertiBti  of  the  party  pnttln^ 
tha  question,"  aad  ia  the  relative  ol«orvutionB  with  whicli 
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that  statement  waa  accompanied.— the  nnaterlallty  «  nottf 
the  qnrflttou  and  aoHwer  btiiij;  left  to  the  jnry,  and  tlitw  V 
ing  also  left  to  the  jnry,  asutated  In  ainlwegupul  purt  rflli 
■chartff,  the  fact  of— whether  the  complainei*  Ol'l  ordlJl  m 
ruly  upon  the  answer  Ihey  iiad  rtcdved;  and,  irfA  ,  :  . 
dir*;qtinj;,  that  "Jf  the  jury  ihomgbt  the  i epr«r  > 
terial,  then,  taking  the  papor  on  qupf^tion!  )iut  t  j  '  ...^ .  i.u 
before  the  otntioner«  entered  into  llieir  olili^-itjun,  it  mi  n 
be  held  04  an  underUkiug  givtiQ  to  the  cautiouen  on  irUft 
they  tuiffht  reJy." 

The  whole  direction  woj,  I  conct-iTH,  tli«  apptopriwfl 
correct  one  to  be  givun  for  the  giiiilnMet?  of  thi;  J«r>  ; 
Am  ci>nsequently  of  opinion,  ttlfkt  the  cxcepCluit  talitu 
mi^ht  to  be  dttallowrie.    And  I  ina  alao  of  opBni4>n,  Km! 
tiiEln^  aad  directiDu  a«kt^d  by  thi^  ctrargera  to  be  giveu  ta 
jury,  WMi  rightly  refuiMiJ. 

3.  There  scilj  remnlns  to  be  adverted  to,  tfi' 
tAkeb  ti)  the  rcl'usjtl  lit  leceive  tht'  evidcriCe  leii'J 
chargers  of  ti^v  ^tenerdil  pmoiice  of  other  bniik*,  nr  Lliur  'mm 
of  cliecking  the  cialt  in  their  bauka.   I  think  «uc)i  grlddl 
Was  properly  rpjecti'il  us  inaJmiftible. 

Id  conaidering  thi^  point,  it  is  m^cRiAry  tn  Ml 
had  been  pi-oved  by  thu  endenqu-  adduct.'d  by  th>;  c 
and  in  refiirence  to  wiiith  the  evidence  of  profitice  w.i  .j:.-r;,, 
and  alM  the  object  For  which  il  wti*  oirvrud.  as  ■cif  liiu^^i 
the  counacl  for  the  chargnm.    Without  tfoitiy  into  I 
of  ttiri  evidcni'e,  I  ahnlj  only  state,  that  it  hud 
«Atablished  thai  the  checking  wlikh  Uiak  place  wai 
DOmitia].    Baj?4  were  lukea  tn  cuntain  gohl.  ani! 
ataount  of  It,  wiLhoul  even  oiiening  the  bit^,  anil  vi 
wL-ighicy^  uF  thi;  contents,  and  thia  m«Tely  in  reipi 
tickets  or  labels  upon  thetti ;  and  tlw  oaiDe  tKlng 
with  ttioaa  Miiil  to  coutaiii  silv<.'r ; — while  ttts  Gut' 
c<ue  w;^  that  ths  hagi  onLiiincd  silrur — and  in 
that  they  contained  cupper. 

Jn  thia  iitu,U;  of  the  evidence — which  it  wm  not 
controvert,  and  by  which,  therifore,  the  utter  wi 
ihltiB  tliat  conlJ  be  represented  aain  itself  approftd 
check  at  ali  was  cleat  ly  proved- of  what  rdcvancjl 
evidtnte  tt-ndcred  T 

Evidentjb  of  the  kind  proposed  to  be  adduced, 
offi.*r<d  upon  ibe  footing  of  there  btirln;;  been  no  n 
by  the  L'tiarycrii  in  regard  to  the  chttkhiir  of  Dai 
for,  in  that  view,  it  would  havu  beeo  ineaniu|,'I(«, 
powible  ntility.   It  could  ouJy  be  oIlL-Ted  on  the 
theru  kaviny  beta  an.  andrttttkin^  ffi  ikt part  t/ the  ehvj 
meet  the  compblner'd  cAde  En  thut  viuM  oJ  it.  B 
was  an  undert4kiijg  in  le^'urd  to  checking  Df*iaf§ 
upon  the  word^  uf  the  queiitiun  and  aiuwer,  it  wut 
the  caab  w«t:kly  by  a  biother  teller,  arid  by  tli* 
rately,  and  monthly  by  the  dim-cton',  to  tecurt  i 
coirnte — for  the  quifiy  put  was,  "  What  are  tbaohaflU' 
Becare  aLcuraey  of  aix-ourtt«." 

If,  upon  the  tqnns  of  (lio  rffprewntatlon,  ihe  unAn 
thut  Ik  Tvol  cheekiog  van  to  tie  UHxl  tO  ai.'CUre  WO 
counts— not,  indecil,  to  ba  implemented  in  nny  furm 
pnescritwd  ur  Btuted,  but  iuttataniiHlly — I  jo  ant 
could  tie  legitime tt'ty  coivirolled,  and  the  ehnr^^n  al> 
fulflllinjf  it,  by  a  pro^jf  that,  by  tlip  pmytiot-  ol  aihrt 
telier  0  cash  Was  not  eliecJccd  at  ail,  vT,  what  is  tlic  I 
Uiat  tlicy,  n»  the  charters  in  ttii*  jireAcnt  iiiiEinci',  lid 
whidi,  whatever  niime  mi^ht  be  ^'iTva  to  it.  wulti  triOli 
ulieukhtg  at  all. 

Now  it  will  be  observed,  that  although  thccliar, 
grounds  pteailed  by  thecn,  niainluhi  that  Uu'  "  i  r, 
puavd  upLiu  them  no  uiiduriakingA  of  any  ku. 
polite  bypotheMis  of  Lhi,;re  hai-inif        an  utid. . 
that  tile  word*  of  Ok  query  and  aiuwer  by  ilitsm- 
r^ad  a«  iniportin^^a  mere  numinal  eliL'cking  :  An-I  !.' 
du  nut  fay  that  any  ex^ilanaiion  wii$  |prcn  i* 
iJtion  was  made,  or  at  any  licne  prior  to  tli^ 
hoild  of  gUar^iiLle^,  or,  indeed,  even  nt  nin 
that  alt  tliHl  Mii»  UK^ntit  by  ihu  cheeking  « 
Bented  waa  to  bu  lued,  wus  n  checking  in  u^-.  , 
ordinary  prHcti(%  of  tmiiknig  estahlithmentJ.     ili'i  -t^u 
uf  their  cnt?  upon  i\is  record. 

Well,  then,  l*rt  us  look  at  Ihe  object  of  ili.    -  ■ ' 
plained  bj  themselves.    Tweir  coLiiiJttI  eipr. 
he  did  not  propoic  eridertce  la  conetriir-the  v. 
the  meaning  of  iho  ati^WiiSfntBrt  tU  ■hrt,  ^' 
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jDoie  qT  dmklng,  and  that  bags  of  gold  and  silver  were  not 
opened  or  inspected  at  checking  ia  OlMgow,  and  in  the  general 
pncdce  of  bcoking,  and  only  to  constrae  the  undertaking  in  thia 
vifsoas  to  abew,  Uiat  what  was  luaallf  done  by  the  cliargers 
«u  fairiy  within  practice."  But  if  it  was  not  to  construe  the 
vonlf,  and  abew  tlie  meaning  of  tha  answer,  and  if  their  mean^ 
Jogt  left  without  construction  bjr  the  eridence  tendered,  was, 
ttut  the  checking  undertaken  was  a  real  checking,  not  a 
Doaiiaal  checking,  I  hold  that  the  eridenue  was  inadmis- 
uble,  because  it  would  then  bo  entirely  immatenal  to  the 
i«iie,  wtieUier  tlie  checking  used  by  other  banks  was  no- 
niail  or  not,  oe  was  auiii  as  it  was  oSeied  to  bo  proved 
It  vih  The  checking  wliidi  wu  observed  might  be  wltliln 
ibe  al]egfid  practice  of  bankers ;  but  if  that  practice  was  not 
ta.iue  any  substantial  check,  but  a  nominal  one  only — an 
itsdertaking  which,  by  iu  words,  imported  the  use  of  a  real 
(^■k.  vh><Ji  words  it  waa  oitt  proposed  to  construe  or  sitew 
[at  meaning  of,  could  not  t>e  affected  one  way  or  otlier  by  the 
piQot  o£  the  practice  deaiied  to  be  pot  in  evidence.  No  pniciice» 
tiDvver  universal,  not  to  cbeck  at  ail,  could  operate  to  the 
benefit  of  a  partjr  whose  andertakifljb  ita  own  wordir  was 
to  roe  a  real  substantial  check. 

To  uy,  that  wtiiie  the  clmrgers  disclaimed  resorting  to  tho 
tTidecKe  for  tho  purpose  of  construing  the  words,  or  the  mean* 
log  of  the  answer,  thev  only  desinid  to  adduce  it  to  shew  tJiat 
tbedwcktng  observed  waa,  agreeable  to  practice,  aud  to  cou> 
Woe  the  Budertakiog  so  aa  to  shew  that  what  was  done  was 
barly  within  the  practice,  b  in  factsimply  to  propose  to  do  by  ttie 
nideDce,  that  which  in  the  outset  they  disclaim  liavingany  in- 
lentioD  doing.  It  is  just  to  constrae  the  meaning  of  the 
voids  ia  which  the  undertaking  is  expressed,  by  the  practice  of 
Wken.  They  are  to  be  shewn  not  to  mean  what  they  may 
((tpsreatly  owan,  and  would  otherwise  be  held  to  mean,  and, 
^ureibre,  not  to  require  that  to  be  done  which  that  meaning 
vould  impose  as  a  duty,  because,  by  the  practice  of  bankers,  it 
UJiot  done— all  tbataecording  to  practice  is  done,  being  what  is 
not  1  ml  check,  or,  ia  other  words,  is  nut  a  check  at  all. 

If  it  hid  been  alleged  tliat,  in  the  Unguage  of  bankers,  the 
RftraMDt  that  cash  is  checked,  does  not  mean  a  real  check,  but 
lomtlhiag  merely  nominal,  and  that  the  practice  was  in  confer* 
miiy  to4hiir  I  nsftd  not  considar  whether  the  evidence  would 
Bue  been  admissible,  because  that  is  not  the  case  stated  for 
^  chargers.  Kor  is  It  necessary  to  deal  with  the  case  as  one 
*Dere  the'representation  in  regard  to  checking  was  accom- 
pioied  with  an  explanatory  communication  upon  the  subject  of 
uo  mode  of  checking,  l>ecaaie  nothing  of  that  kind  is  allegtti. 

farther,  it  is  alio  to  be  kept  clearly  in  view,  that  tha 
T^^^'ice  of  practice  was  not  offered  in  order  to  shew  that  what 
Vti  done  by  tlie  chargers  as  a  che<;king  of  the  cosh  vai  a  »ub- 
""^l  iMplment  of  the  undertalUng — whicli  would  have  been  a 
"fery  different  matter,  inasmuch  aa  substantial  implement  is, 
u  l  lure  already  notioed.  all  that  could  be  required,  and  which 
'^gtii  be  given,  not  in  one  way,  but  in  various  ways ;  so  that,  if 
1^  qoestion  tiad  been,  whether  wliat  was  done  was  substantial 
itnpIeaieDt,  then  what  bankers  were  in  the  practice  of  doing, 
u  ifiurdiog  such  implement,  would  have  been  of  the  clearest 
nlerancy.  But  setting  all  these  things  aside  as  no  part  of  the 
PKKQt  looking  to  Its  actual  position — to  the  proof 

voicli  had  been  led  by  ttie  complainers  of  tlie  way  in  wliicb  the 
™|^gera  acted  in  retereoca  to  checking  Dewar*a  cash,  when  the 
*iiaence  In  question  was  tendered,  and  to  the  object  for  which, 
u  explaiiwd  by  their  counsel,  it  was  meant  to  be  adduced,.  1 
■■n  of  opinion  that  it  was  inadmissible,  and,  on  that  ground, 
»"  tifhUjij^ted. 

^iJiuiiee-tlerk.^Oa  the  points  on  which  the  Court  is 
""Wjiiiiouo,  it  ia  nnneceasary  for  me  to  add  anything  to  tho 
opiaiotu  already  delivered. '  I  must  add,  however,  that  one 
IJwer  is  misunderstood  in  the  exception — 1  mean,  in  the 
^^netit  of  what  the  Judge  was  asked  to  lay  down.  The 
"■""tniclion  of  the  document,  so  far  as  it  involvtjd  any  law, 
»M  only  meant  for  the  iury,  provided  the  jury  held  the  re- 
l^'^ltatloa  to  be  material— in  which  event  they  were  told 
l^t  tbti  represonUtion  did  amount  to  an  nndertaiklug.  But 
^  ^  object  waa,  to  witbdmw  the  case  from  the  jory  on  a 

^'"'^  for  some  time  entertain  some  diffictilty  on  the  point 
.^''V^d  for  (tie  jCourt,  notwithstanding  the  verdict.  But,  on 
ul^T^^^"'  ^  difficulty  1)  removed.  Althoiuh  wo 
iaw^riT^  aapio  doctrines  which  appear  to  obtain  In  the 
^  <>w  l$gfi^  ajfi  \p  what  U  termed  an  expren  warranty,  and 


its  eSect,  yet,  by  special  stipulation,  parties  may  covenant  fi>r 
certain  conditions  being  made  an  indispensable  and  essential 
boHia  of  a  contract ;  so  that  they  shall  not  be  bound  nnle^ 
these  conditions  are  fuiailed,  either,  aa  the  case  may  he, 
before  the  contract  commences  and  the  counter  obligation 
attaches,  or  during  the  currency  of  the  contract.  But  such 
conditions  are  snbstanUally  different  in  character,  ol^cti  an4 
results,  from  a  representation  mode  which  (as  the  verdict  iii 
this  view  of  the  coso  is  to  ittand)  we  are  to  assume  induced  the 
party  to  enter  Into  the  contract  in  reliance  on  the  undeitok-r 
tag  contained  in  such  representation.  Hence  I  am  satisSed, 
that  after  the  finding  of  the  jury,  the  suspenders,  pifrsuers  bf 
the  issue,  are  not  deprived  of  the  right  which  that  flndiQg 
fives  them,  merely  because  thisjepnneatatlon  is  not  contained 
in  the  Irand  wiiich  they  granted.  This  opinion  in  no  degree 
Interferes  with  the  rule,  that  letters  prior  to  a  regnhir  com- 
pluted  written  contract  cannot  be  referred  to  in  order  to 
prove  the  subject-matter  of  tho  contract  to  be  different  from 
that  which  the  written  dooument  contain?,  or  to  control  ai, 
«fiefit  the  terms  <tf  such  contracL  The  oblinUon  of  the  sus- 
penders remains  nnder  the  bond  which  Dewar  and  they 
granted.  Bdt  they  plead  that  the  right  to  recover  is  lost, 
because  they  entered  into  (AeiV  obHgtUion  in  reliance  on  the 
charters  fnlfilliug  a  representation  on  a  material  matter  with- 
in their  own  power,  which,  being  material,  and  within  their 
power,  thereby  became  an  underlining  to  the-m,  the  suapen- 
Oere,  who  au  granted  the  obligation  founded  on. 

On  the  point  on  which  difference  of  opinion  exists,  I  will 
state  tho  grounds  on  which  I  held  the  evidence  tendered  to 
be  inadmissible.  In  judging  of  the  admissibility  of  evidence 
the  Judge  must  often  form  bis  own  opinion  on  points  whicti 
may  ultimately  become  the  substantial  question  for  the  jury.- 
But  A«mtwf  do  so,  asA«,and  not  the  jury,  is  to  decide  whether 
evidence  tendered  ia  relevant  to  the  issue  to  be  tried,  and  in- 
odmisrible  to  affect  tho  rights  of  the  party  objecting  to  tbe> 
evidence  under  that  issue.  '  , 

Now  the  question  to  be  tried,  as  I  viewed  it.  was  tb1»— 
whether,  on  the  materials  given  to  the  suspenders,  the  ques^ 
tion  put  by  them,  aud  the  answer  made  to  them  by  the  bank, 
the  examination  of  the  cosh  aud  accounts  of  the  teller,  to 
which  the  quesUuu  and  answer  respectively  .r^lated^  ifaa 
to  be  held  on  tne  face'of  these  two  writings  to  ho  a  real  exa-. 
mioation  or  a  nominal  one,  which  might  be,  consistentlyfAert- 
»i(A,  wholly  nugatory  and  useless.  1  say  consistently  thtrtwitk-^ 
with  the  question  and  answer ;  for  the  true  and  proper  inquiry 
between  the  suspenders  aud  the  bank  is,  whether  this  questioa 
and  answer  did  import  a  real  and  effuvtive  examination,  or  a 
nominal  clieck  carried  on  in  any  way,  however  loose,  which 
the  Indolence  or  interest  of  the  parties  may  lead  to.  That  ia 
the  main  question  for  the  jury ;  but  it  was  also  one  in  which 
the  Judge  must  form  his  own  opinion  in  order  to  see  If  tho 
evidence  tendered  is  relevant  to  the  issue  which  the  jury  is  to 
try.  Did  the  question  and  answer  relate  to  checks  such  as  would 
fairly  secure  accuracy,  and  prevent,  at  the  time  of  checking, 
fraud  and  embnalement — the  risks  against  which  the  suspenr 
ders  wished  to  kuow  the  security,  so  ^  as  the  Investigation  by 
the  book  could  prevent  it  f  Or  did  the  qnestiou  and  answer,' 
or  at  least  the  answer,  simply  express—'  V^^e  the  bank  check 
in  our  own  way,  (to  use  Ibe  phtase  employed  at  the  trial), 
aud  to  our  own  satisfaction :  We  do  not  mean  that  we  use 
any  effective  check,  but  we  do  ourselves  in  one  way  or  othet 
check,  and  we  are  satisfied  with  tho  way  the  thing  is  done  V 
la  that  the  meaning  T  In  either  light  It  appeared  to  me,  and 
farther  consideration  has  confirmed  me  in  that  opinion,  tha^ 
the  evidence  tendered  was  wholly  irrelevaut,  and  besldo 
the  question  to  be  tried  under  the  Issue.  If  the  quesUon 
aud  answer,  or  the  latter,  by  its  ternts,  related  solely  to  what 
ttie  bank  themselves  tliuught  sufficient,  or  to  what  went 
on  without  the  knowledge  of  the  directors,  and  If  tliey  did 
not  mean  any  real  examination,  then,  of  course,  it  could  be  of 
no  consequence  what  other  banks  did;  because  then,  «  hM- 
potheti  on  that  view  of  the  matter,  although  all  otlier  banks  dul 
make  a  substantial  examination  of  their  teller's  cash,  still  this 
bank,  by  this  sutement,  intended  to  sute,  and  did  state,  no  such 
examination,  but  merely  intended  to  say — '  We  satisfy  ousel ves ; 
that  may  be  a  useless  form  of  examination,  but  that  b  all  we 
mean  by  our  answer.'  Hence  it  is  plain,  on  that  view,  it  would 
not  be  nlevant  for  the  suspeoders  to  say—*  AU  other  banks  check 
with  much  greater  vlgilanee :  Tour  mode  ttf  Ht]^  abont,it 
was  quite  contrary  to  what  all  otlM^b^ki|^'  (^^^f^^l^^ 
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have  baen  the  reply  ;  but  our  anawer  diJ  nnit  gire  you  any  rei- 
Bnn  ta  infer  Chat  wb  mitdt;  any  real  exnmiiiAriua  al  LtIL'  A  far- 
fron,  if  euch  h  il9  rc4l  and  onl/ racanirii:,  tlie  cnsa  of  the  bank 
C'luM  nut  be  slri-ngihen>9d  by  tayin;; — '  Yuu  Karciib  ri^lictOL^nra- 
pUin,  as  we  examine  just  ns  uth^r  bjtiiks  ijn,'— ^whcn,  on  the 
cotiTiition  vf  tliiti  view  of  the  answer,  ttiey  intende'd  ^titiply  to 
rL>rer  (a  vhat  was  ALiCiafacljry^  oc  takeii  to  be  siiLitilkutory,  by 
tlietiiselveH- 

On  Ctie  opposite  Tieir,  diil  this  qnestioo  anil  ausiirer  mean,  that 
there  wai  any  real  tail  bona  JiJe  examination  at  the  lime  uf 
cliecking.  to  secure  appircnt  Accuracy,  llLcn  it  feomed  to  me 
tbni  th^  «vitiL'[l<ce  Whs  whully  irrelevant.  Kqunlly  on  n  tlilrd 
view,  nlii?tlier  the  c)ue«tiQii  und  answer  did  traly[mpi>rt  !i  real 
exnminaition  or  nor,  tlie  evidiince  was  inadinisdble.  Obierve 
ich,it  theinquity  here  is — it  is  in  Llii!  wurds  of  the  iai'ie — .(read*.) 
"Saw,  ihvn,  the  qusst]6n  i»  ona  between  the  bunk  acid  tlic  par< 
tiPs  who  become  uacitioner^  to  tUpm.  It  is  ntiC  nn  incfjirv 
titer  (luppiifling  auch  an  i^suo  to  be  cirnpstent)  the  bank  were 
negli^iit  And  renilss  iit  the  iii)pcrintend[>ncQ  which  ought  [o 
have  ijecii  eKt^fuiaftd  over  tclbra,  ant!  whelljer,  owing  to  auuli 
negligence,  frrnuls  wen-  eomiiiitteti,  and  whether  ihst  iiegli. 
gcncb  libcrateit  tlie  cuationeri.  Supp'^^e  luuh  a  ilnri'ucie  to  fad 
fele'iint,  then  it  might  bu  material  to  ilmw,  t^iiat  wlmt  the  bnak 
did  vaa  in  accoriliiniie  with  ih«  ordinary  pra'^lii^e  of  ths  ofEixn 
of  other  banks,  for  llit're  is  n»  quesiiiin  hyre  ns  to  the  prcjper 
cmcom  of  banking.  Bjt  such  was  not  thv  iiKj'iiry.  It  whe- 
ther a  partiKiilaf  fepreftentation  infenetl  ati  uiiiIi-rtHkinj  to  the 
ejiulioner*,  ani)  whether  that  utLdcrDtkin^  was  Implemented. 
Kow,  whether  what  the  bank  oifliiors  did  was  tisual  ar  rioc  ammig 
tfie  ofBi^era  ai  olhE?r  hank^,  cmnut  bear  nn  this  inrjuiry.  The 
arvMwer  did  not  nkr  ti  !iie  custom  of  bfinkers.  It  did  uot  state, 
*  IVuiiheck  in  tlie  way  iiiiidily  done  in  *ueii  ca^es.  imd  in  thu  way 
mn-'it  coTivenient  and  handy  f«ir  our  olTlUL't^.  and  this  oflBcers  of 
all  IfUcIi  eitiiblieiinienta.'  Honcc  ill?  nadWiT  cnuM  not  import  nr 
brii^)f  intii  the  is«iie  tlie'  usnril  practice  of  thti  otS'^er*  of  other 
bankf.  If  suchevideiicd  h  "i  been  nLlored,  rhe  inquiry  niii«t  have 
been  followed  up  to  tlie  Uolaii  Rank  and  oliiL-r« — '  M^ve  you 
CsutLoni:rs  fur  your  tellers?  Wery  yoii  n^ked  to  make  any 
stfticments  to  tlicm  ai  to  your  modeorcheckinff  j  and  what  were 
Bucll  *tnreraents?'  Anil  then  the  matC<^r  woulit  have  eniled  in 
this — '  Well,  tlien,  is  lliij  pructicc  ill  othgrbinki  in  aQeupdance 
■Willi  the  spirit  of  (he  repreteriiniiDns  th«y  mide  to  the  Cncilion- 
eta  for  their  tellers  "r" — Lhe  very  inquiry  im  this  caie  fur  tJiiJ  trial 
then  gmng  an,  Hi-nce  the  evidence  wuuld  hare  raif  ed  collateral 
Usui-'B  without  fiiJ,  annl  not  iiave  adianced  the  dmii^ion  of  this 
issue.  The  issue  did  not  relate  to  the  non-fuifllment  of  an 
express  Btipulatioo  which  was  ta  be  imj-ili^nientdd  to  the  very 
letter,  willioiit  the  ali^hte^t  duraiiion,  wliether  the  thing  vrns  j 
eqiij^liy  well  dine  or  U'lt,  Hit  had,  the  eridenca  would  h^ive 
buen  e^tiMly  i^intlmlssitjle- 

The  qiti;Btion  relnleil  tn  gn  uidcTtakinfT,  if  it  was  one,  of 
which  the  jury  were  toM  that  t'atr  and  snljatanlial  fulfUmeni 
all  that  the  siispenderft  could  reijuin? ;  T^tat  no  one  paritL'u- 
l;vr  mode  of  e^iiminntion  ws<i  referred  tn,  rtir  need  be  always 
olijerved  ;  Tnat  the  bank  iiiif^lit  alter  find  vury  their  mods  of 
«xamiuHtion  they  cho9^\  proriikd  that,  wlicu  it  whs  done,  it 
^Tfi  a  real  and  usi-ful  e^tamiiuniDn,  proituctive  of  r'.'-al  resuita  : 
Thttt  it  was  not  itiiplie.l  ihfit  the  chetk  shniild  bL'  ao  perfect  and 
minute  Hi  to  prevent  the  loss  or  alMtritctiun  of  small  suma,  say 
£100  ur  ao,  but  a  fair  and  real  examination  of  one  kiitd  or  other  : 
'I'hiit  it  wjia  not  neceaiary  that  :l11  the  golvl  or  silver  in  ba^^s 
nlioulil  be  counted :  Th:iit  it  wuuld  be  enough  if  tlie  wei^lit  of 
ft  bajtof  100  sirvcFL-iRiia  being  kpowti,  and  the  b;iSB  seen  to  con- 
»nin  gold,  one  might  he  woigUed.  ond  ihe  others  weiirheLlagHinat 
Ir,  and  so  an  ;  or,  as  in  lurc-i^o  b:ink<i,  a  mnn  mi^lit  empiy  the 
has\  in  to  olhera  by  eupfu!x,  of  a  cup  or  mta^ure  aacertuiutii  to 
liuld,  when  level  to  the  top,  a  certuirr  qii^iritiiy  of  geld  or  silver 
<Hii])— thas  gif inif  aubaLmtial  aocuraey.  Actual  counting  over 
iif  the  gold  nrjilvcr  IS  not  etlptilated  for,  and  is  nal  witliin  the 
ple/i  raised  by  the  suspendern.  Hltcg  tlie  proposed  inquiry, 
wtiether  other  bunks  counted  over  the  gold  and  silver,  atid  whe- 
ther that  wni  wilhLik  the  usual  practice  in  banks  of  their  offl- 
vers,  rpally  hfti  nothing  to  Jn  with  the  in(|airy,  whether  what 
wn»  done  wa?  in  innpl<:iiiient  of  the  obligatloti  in  this  paper,  if  it 
imported  a  real  exAOiEnation—nr  with  tiie  inquiry,  w|ictht;T  a  real 
««anjinBlion  wasintendetl  by  the  ariswer.  If  what  wa*  itctutvlly 
dome  the  chargers  was  utterly  uae^Ws  as  a  check,  th^^n,  if  (he 
nniwer  imported  a  raal  emninalion,  the  fuilure  was  aureLy  nut 
diminished  by  shewing  that  a  aimilar  ni'ickery  of  an  esamina- 
tloa  wencoQ  nmons  the  intcmted  or  iniloleut  offiarsin  olli<>r 


banks.  Ae^in,  if  the  lino  of  evidence  (fDrnothing  tutsmifltitti 
terms  of  the  pariiuuUr  qncatlon)  was  propi  jcd  tf  i:  en,  nt 
to  QLinatrue  the  terras  employed — for  Iliat  object  wajdiicUii 
ed— but  to  shew  that  the  usual  mode  of  dealini;  watiiu:]iti«B 
CHiriod  on  in  the  eliarffers'  bank,  then  Che  evidenrt  it  dndf 
besiiJu  the  i*aue  allngeUier,    Tlii!  answuj  ilid  not  (iitHniitftiDT 

piirticuhir  niLnle  of  dieivking-,    Th«  irrijuiry  U.'S-A  

renl  Jkonl  useful  es;iniiir4tion.    If  it  did,  then  wli  .' 
ifiot  oiher  partiM  iil:<o  uhtM^kod  in  bucIi  hi  invlKc;  , 
croui  iiiATiuer  ?    If  the  evidence  wa»  ttriidured  in  orJi-r  u 
tlintn  T*.a\  cKainliuUion  was  nnt  in  tb^  t»Gtcijiplatr<Hi  at 
b>n(lkj  then  the  evidence  wni  iiiudmi»HibLet  m  knovh^ 
lucli  pracliee  is  nut  brotiRht  Jionie  to  the  susiiendm;  li 
'Uiu-ie  (he  qiieMion  i»,  what  •.•xpi-ctatiim  tlieaoaw."    -  i 
wurdud,  entitled  the  siispeniiara  to  cntiTliiin  ;  v 
chargers  were  bound,  if  such  wus  thvir  o-rn  niT  i^  ; -  1 1 1..*. 
Timde  it  dear;  -iM,  becAnae,  if  a  farca;  only  wM  CM 
bv  tlie  chnTj^er-f,  dien  auth  h  plaa  \i  contrary  to  ((ctA 
When  evidon-jii  is  tcnd«rtd,  and  iia  object  btnt«il,  in  oAff 
en:iljli±  tho  Jurj^e  to  dt'L-ide  whether  it  Is  TL-ltivamot 
pjirty  cannot  propose  a  diffoTent  object  fram  thai  sta' 
h]ll,  nnd  at  tllt  [iine  to  the  Jmlsf.    Toconatrue  the:" 
the  Words  "cash  \%  diecki'd."  the  evidence  hj«  hdi 
1^  it  hul,  I  ahuEihi  certainly  iiave  rejected  It  ni  whi^ltj  mtiti 
Bible— becauN  the  words  are  nutter  for  otlirlr;  ih-Itt- 
ataiiOing  by  Che  iiae  of  an  expression  of  comm" 
import  i  Id,  iK.cHusc,  irt:»e  lertns,  \a  the  languai;- 
HL-quired  luty  fixe.1  jnoaniiig  in  that  traJe,  tin: 
b^'U  explained,  aince  the  ehnrgerd  tliemMlvei  y- 
lerins:;  or  knowlcJjr- by  the  suspufidera  fif  AUt^h  in> 
and  proved;  and,  3d.  beciiuaethe  nviJenee  wm  n 
to  HhG\¥  tliat  the  eKpression,     his  caali  is  che>i;' 
ftULih  artiScinl  and  ti3i!liinicnl  moaning  in  the  trade  ul 
aitd  when  the  object  of  olferfo^  evidonee  i*  »tntetlu 
add  tliat  object  \»  speciid  and  iiinittti,  it  »a  incomer: 
cepc  to  the  n-jiiCEiun  of  it  by  stilling  an'Mher  and  a 
obj.-ct,    But,  in  irmh,  the  party  did  not  Siipfjort  ihi 
on  any  ot1i>L-r  grt^und  lh<in  that  ■inled  in  tlie  bill. 

The  Court  pronouiiQei  the  followiag  i uteri ocaltJ^ 

"  Diii^illrjw  [Jie  exceptions,  aivl  rtt\l«C  thi^  bill  sf  ci^'K 
Afid,  on  llio  point  reserved  fur  the  uOJisidCTatLon  of 
(]ni)  that  the  auspend^raare  not  excludt'd  frurn  in^L&iiir|Ml 
proving  the  issue,  becan^Q  the  repreteniaiion  ui  ths 
-Nn.  A  was  not  referred  toor  refientL^  in  tke  lioml  of 
No.  £3  of  process,  anil  from  sbewiug  that  the  taid  dn. . 
amount  to  an  undt^nakiiig  in  the  state  of  facta  ili- 
cpiilence  ;  and  find  th/it  Die  clmrflers  an.-  not  em 
nii;'iit  in  llieir  favour,  nmwithit'tfidintr  the  VurJici,  n  , !    .  - 
stated  iti  the  qaL'sLiiin  reserviil  fur  thti  Cmirt :  Fimi  UiRdo^ 
liable  in  theetpi-'nse^  ol'the  discU8«iLiQ  ot  tins  bill  oftltifAM^ 
And  remit  the  aecouiil,"  SlC' 

fJ'rtsiding  Judgr,  Lotd  JilKtice-Clcrlt.— D«aT!  oi 
(Inglis),  fattJD  ;  Hops,  UlLplmnt  &  Muckay.W.i  J, 
NeutfcB,  I'canoyi  Saiilb  &  KiuBL-ar,  W.S.  A^bU.—L 
(W.O.T,) 


The  EDiNBcnofl  <fc  GiAsoow  Railwav  CmipaiiT] 
pe.7on.'if,  V.  The  STirtt-tso  &  DuKrEAMusc  R*" 
CoMPASYj  -Respondents. 

Ruihvny  Actt^Cluuie-.CuiiHtruciidn— A^rvemirnr — "Pn 
b"rgh  aid  G!a»i{mi>  Railwi^  Company  ffi- 
the  line  uf  ifit  iitirlintf  and  DuHftrmfin':  ' 
plcSion,  a  qusUion  uraiff,  tehellief  thei)  uie.rc  ,,,.,! 
ifhere,  flimiyh  a  connideralift  pr>fl:'}ti  Siud  bfi" 
purl  rtm/iintd  to  be  erfcuteJ.  IVie  Covrt  c/  .• 
Kj'ceial  circnmslancj:M,  and  hav'ri'j  rrgnrti  lit  >. 
pafiiamtnt  in  ftftrenct  to  iketK  raUwai/i,  kild  i . 
(>urffA  and  Gla<cgi:,ur  Smlwoif  Company  were,  ob  o  • 
ttrufliai  of  the  statutes,  buumd  to  tmpUmfU  flioi*^* 
tpptaf,  <rffirmcd  bl/  the  IIuu§i  of  Lordu, 

See  mipni,  vol.  ixiv.  p.  326— tlOtli  MtrcJi 
The  deffliidera  npneAli^i 


IN  THE  COURT  OF  SESSION,  &c. 
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Court  of  Session,  maintuuing  that  thej  onght  to  be  re- 
reraed— 

1.  Ab  beloR  iDcoDSfsteat-with  their  gets  of  parliament.  2. 
Tbfl  appsllants  are  not  bound  to  take  the  line,  or  any  por- 
tiou  of  it,  in  lease,  seeiOR  tbat  tbe  arrangemetit  was  to  bn  at 
in  end  in  tbe  event  of  Mluie  to  obtain  a  direct  connection 
tctwera  the  EiUoburgb  and  Olatgow  Bailwar  and  tbe  line 
of  tbe  SCtrling  and  DonrerinliDe  Bailw^r,  and  becanw  snch 
eoonection  l«  not  now  obtaioalile.  8.  Tbe  Stirliog  and  Dun- 
jermlln*  Bailway  Company  not  beinc  in  a  coaditioD  to  give 
^•ppdlants  possenion  of  tbe  lubjects  for  which  rent  was  to 
V  paiii,  cannot  enforae  the  obligatioos  of  the  lease  upon  the 
sp^vellKoti:  4.  Tbe  finding  of  the  Court  below,  that  the  appel- 
hotoare  bound  to  pay  intereat  at  tbe  late  of  four  per  cent, 
ipoa  tbe  costs  of  obtidning  the  stetiUes  of  1848  and  1849,  is 
nnttanrattted  1^  the  statutes,  aod  InoonaUtent  with  equity. 

The  respondents  supported  the  judgmenta  on  the  fol- 
lowing grounds: — 

1.  Bjrthe  terras  of  the  act«,  the  appellants  were  bound  to 
Utteand  hold  on  lease  the  railway  and  branch  railwari  there- 
\)j  authorised  to  l>e  constmcted,  for  a  period  nf  85  yeare 
lAer  tbt-ir  comi^etlon,  oi  the  completion  uf  any  pait,  and 
to  pay  the  Tents,  and  perform  the  whole  stipulatiom  con- 
talned  In  tlie  acts .  2.  Tbe  porUon  of  the  railway  extending 
from  the  Joint  stntinn  of  the  Edinburgh  Perth  .and  Dundee 
Railway  and  the  Stirlint;  ami  Dunfermline  Railway,  near  the 
town  of  Dunfermline,  to  the  station  of  the  Stirling  and  Dun* 
fcrraline  Railway  in  the  town  of  AIIca,  havini^  been  comploteU 
^  tile  TctipondenCit,  and  the  oompletiou  having  been  certified 
In  terns  of  the  statute  on  the  4tb  day  of  December  1850,  the 
sppeUsabl  were  bound  to  enter  Into  posseesioo  of  that  portion 
flfthsnilway,  and  to  pay  the  rent,  and  to  perform  all  tbe 
otknimtaiiona  Incumbent  on  them  as  leneea,  after  that  date. 

SWF.  EeUy  Q.  C.  &  TtoU  Q.O.  for  appellants— 
Tbe  Ine  construction  of  the  acts  Is,  that  the  sol jeot  of  the 
^BBcmuto  beo-ne  entire  thing,  as  the  rent  was  to  be  one 
(ntire  mm,  and  ^lie  term  was  to  be  one  entire,  peiiod.  The 
»or(ia,"on  the  completion  of  any  part  thereof,"  create  the 
<iifficuity.  But  the  '  patt'  there  spoken  of  must  be  unilerstood 
(tt  that  part  of  tUe  line  which  should  only  ultimately  have  been 
completed,  for  the  company  might,  for  various  reasons,  think 
lit  Dot  to  exeaite  the  whole  line ;  and  tt  U  now  dedded  br 
The  York,  &  Korth  Midland  R.  Co.  v.  The  Queen.  2flth  April 
1868,  21  Law  T.  Bep.  116,  tbat  a  company  is  not  bound  to 
<Mucate  the  whole  line,  or  even  any  part  of  tlie  line,  after  ob< 
tftining  the  act.  It  cannot  be  cootendeil  that  we  are  to  take 
btlf>ft.mile  of  the  railway  when  it  is  completed,  and  so  on, 
bit  by  Ut;  for,  then,  while  the  first  bit  wonld  be  enjoyed  for 
«3  .vears,  the  iist  bit,  If  not  completed  till  five  years  after- 
warda.  Could  only  be  enjoyed  for  80  years;  and. yet  the  act 
uocs  not  contumplate  a  separate  term  of  35  years  for  each  buc. 
wwive  portion  of  the  line,  as  it  becomes  completed.  The 
only  couEistent  constructioa  is,  that  the  term  of  the  lease  was 
>iot  to  cointtience  until  the  rtspoudents  should  have  executed 
«il  that  they  intended  to  execute. 

[lord  St.  Leonardg. — Then  j'on  would  hold  this  18  miles  of  the 
iioe  free  of  rent,  until  the  whole  was  finished  1] 
No ;  we  are  not  bonnd  to  take  ft  at  all  nntil  that  period,  tln- 
Iffls  oars  is  tbe  correct  construction,  the  respondents  will  have 
>t  in  their  power,  by  completing  a  part,  to  throw  on  ns  the 
entire  burden  of  tbe  expenses,  which  we  uri  to  pay  in  the 
*lia|jeof  rent,  and  it  would  bo  most  unfair  tbat  thu  expense 
of  the  whole  line,  and  of  obtaining  the  act  for  the  whole  line, 
■hoDld  be  thrown  on  the  fragment  first  completed. 
[ZW  Srm^iam. — But  you  are  only  to  pay  a  reasonable  pro- 
portion in  respect  of  the  part  which  is  completed ;  and  as  to 
expense  of  the  ac^  that  would  be  as  great  in  resiKct  of  a 
inert  at  a  long  lino,  tor  tbe  leelslatare  miut  sanction  one  no 
1«  than  tbe  other.] 

^1!^^  expense  of  the  two  snbseqnent  acts  in  1848  and  1849 
"'I  be  thrown  upon  us,  which  we  ought  not  to  be  aul)jected  to 
l^y^  It  might  not  have  been  nnreasonuble  for  us  to  pay  this 
rj"*  tad'been  a  purchase  ont  and  out ;  but  here  it  is  only 
!|-**°>JP<>raiT  posBCKsioD  for  86  years  that  we  are  to  have, 
.k  J  '*  wlow  were  therefore  wrong  in  the  way  in  which 
1^  dealt  with  this  case.  Tbns  they  were  dearly  wrong  in 
"waMuuptlon,  that  they  eonld  compel  tbt  reapoodents  to 


go  on  and  complete  their  line,  for  the  case  above  quoted  most 
be  taken  to  settle  the  point  the  other  way. 
r  Lord  Brougham. — But  a  writ  of  error  has  been  brought  to  this 
HoQse  on  that  cose ;  you  are,  however,  no  doubt  entitltid  to 
assume  the  law  as  laid  down  there.] 

[Lord  Si.  Leonards. — ^Tbat  was  a  case,  however,  as  between  the 
company  and  tbe  public ;  here  It  is  as  between  two  companies, 
and  probably  one  company  might  binditself,  in  a  question  with 
another,  to  complete  their  line.] 

Besides  the  constrdotion  of  the  statnte,  we  say  that  there  was 
an  agreement  entered  into  In  1845,  of  which  it  was  an  express 
condition,  that  tbe  whole  arrangement  between  the  two  com> 
paniea  was  to  become  null  and  void  if  we  should  not  succeed 
in  obtaining  an  act  of  parliament  to  efi^ect  u  connection  be- 
tween our  line  and  that  of  the  respondents.  That  condition 
accompanied  tbe  act  of  parliament,  and  therefore  wc  siiy  that, 
lu  we  have  fai1«d  in  our  object,  tbe  arrangement  is  at  an  end. 
At  all  events,  if  it  still  siilieista,  it  is  clear,  not  only  from  tha 
preamble  of  the  act  of  1846,  and  the  pinns  and  maps  referred 
to  by  it,  that  we  wero  to  have  a  junction  with  the  ScottiaH 
Central  Bailway  at  two  points— one  north  of  the  Forth,  and 
the  other  having  an  independent  terminus  at  the  gas-works 
in  Stirling.  As,  therefore,  the  respondents,  by  tbctir  own  negli- 
gence, have  lost  tbe  power  of  acquiiing  this  terminus,  we  can- 
not  be  called  upon  to  implement  the  agreement ;  for,  without 
that  essential  advantage,  the  lease  of  their  line,  or  a  fhigment 
of  their  line,  will  bo  useleM  to  ua,  and  it  could  not  be  worked 
with  a  profit. 

8oL  Oeit.  Sir  R.  BM  &  Inglit  (D.  F.)  for  respon- 
dents— 

Tlie  interlocutor  of  the  Court  of  Session  is  in  all  respects  right. 
It  is  ImpoBstiblu  tn  hold  that  thL>  agreement  in  1845  Is  to  be 
taken  as  embodying  the  contract,  fur  there  is  an  essential 
variance  between  the  line  there  contemplated  and  that  after- 
wards authorized,  besides  th^t  the  act  itself  supersodes  that 
agreement,  inasmuch  as  it  embodies  the  wliotc  details  witboat 
reference  to  any  other  document.  Tlie  true  construction  df 
that  statute  Is,  that  tbe  lease  was  to  come  into  existence  on 
the  completion  of  a  part  of  the  railway — by  which  is  meant  a 
leasonabltt  part,  such  as  might  be  worked  at  it  profit — and  for 
that  the  appellants  weie  to  pay  a  rent,  which  was  to  vary  ac- 
cording to  the  extent  of  the  part  completed.  That  a  reason- 
able portion  was  meiint,  was  Implied  in  the  fact  of  the  appel- 
liuit^  own  enj^neer  being  appointed  to  certify  the  completion 
of  that  part,  and  to  estimate  the  sum  to  be  paid  as  rent  It 
is  said,  that  an  obligation  lay  on  us  to  make  two  junctions 
with  the  Scottish  Central,  and  it  is  said  tbe  plaiit<  acL-oinpnny- 
ing  the  act  of  1846  shewed  a  junction  at  both  points.  This 
we  deny,  so  far  as  the  junction  near  the  gas-works  was  con- 
cerned ;  but  even  if  tbe  plans  did  shew  it,  it  is  imposuble  to 
hold  tbat  everything  exhibited  on  such  plan  is  incorporated 
in  the  act— Todd  v.  North  British  U.  Co.,  6  Bell's  App.  Co.  184. 
But  if  such  an  obligation  lay  upon  us  under  the  act  of  1846,  It 
was  entirely  removed  by  the  subsequent  act  of  1849.  There- 
fore the  Court  below  were  quite  right  in  their  inteilocutor. 

Lord  ChaneeUor. — My  Lord%  although  this  case  has  occupied 
a  very  considerable  portion  of  time  in  argument— perhaps  rather 
more  than  was  necessary — it  certainly  is  a  question  which,  in 
the  view  S  take  of  the  case,  lies  in  the  very  narrowest  compass. 
The  main  question  is  as  to  tlie  construction  of  the  act  ot  19*9, 
nnd  of  certain  sections  In  particular,  be^nniug  at  sectioo  41. 
Now,  on  that  subject,  1  own,  that  if  I  had  been  in  the  Court  of 
Session,  probably  I  should  have  taken  a  different  view  from 
what  these  lenrned  Judges  liave  Uken,  as  at  present  advised. 
I  will  state  why  it  h — and  I  fee)  bound  so  to  state,  although  it 
will  be  productive  of  no  consequences  in  the  resalt—tlMtduubiB 
occur  to  me  whether  tlio  constmdlwi  put  on  these  sections  is 
correct. 

The  reason  I  entertain  that  doubt  is  this it  seems  to  me 
perfectly  clear  tliat  some  violence  must  be  done  to  the  language 
of  the  act ;  the  language  is,  "  the  railway  and  branch  railways 
shall,  on  their  complei  ion,  or  on  completion  of  any  part  thereuf, 
be  leased  by  the  compnnv. 

Now  it  is  clear,  that,  taking  these  words  strictly  llterallv, 
would  be  involving  the  parties  in  that  which  would  bei 
It  cannot  be  that,  on  the  eomp)^M^Lhalfkmito| 
lant  company  were  bonnd  to  Cain  It;  «na  fSy  a  very^^tavy 
rent  for  it ;  that  is  not  what  was  contampUted  by  the 
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twe.  The  only  tinestlon  is.1io<r,  wilh  the Ipost  possible  violpnce 
to  tlic  lansnasp.  van  arc  to  interpret  tlie  enprcsiim,  "■orftnjr 
pRft  thereof !"  The  conslruciiDn  i»iiton  it  hy  ilie  Court  of  Sts- 
Bfon  ]H,  tliat  it  mf  ftiift  nny  renisormbla  part ;  tlint  U  tbe  «iiy  in 
which  it  was  piit  by  the  Solicitor-CletipriU — any  Tuasottcihl^  jmil. 
I  ftm  Yrry  much  ijicUiied  to  adopt  th«  WLine  vitw;  but,  then, 
whcie  Ifetl  int-lined  to  differ  from  tlic'Coiift  cf  Seasion  iftriiis— 
that  r  do  not  think  thnl  the  question  of  whether  ei  ■pmticulnr 
part  is  a  reasonnljtu  [lart,  ir  a  qyefftioti  that  tlie  Isji^ihluHiire 
cneant  to  be  nolvcud  by  the  Court.  I  tliink  the  true 
is  this— upon  ccmpletioii  of  the  wlinle,  tbey  are  to  take)  tlie 
lea*fi,  or,  if  tlie  partitas  think  fit.  on  ihti  conijtlutiori  of  any  pwrt 
short  of  tlic  wlioif.  That  wan  Hcccwnrv,  bi;catise  one  railway 
can  omIv  lease  to  the  otht^r  liy  virtue  i>f  an  cxprm  authority 
giwn  to  it  by  the  It-gislftlure.  If  thtf  liginlntuie  hatl  B£ii(i.y<)iti 
may  Jense  tUa  line  fiom  jjoint  A  to  point  B.  ci+iViS  doiibtH 
mfj^ht  have  arlsijn  whether,  if  llicy  dLiJI  not  carry  it  quite  up  to 
A — for  instance,  if  in  tha  present  casu  it  was  tliuiiKht  not  con- 
venieot  to  croas  the  Forth,  but  to  end  at  a  Kintion  iiorth 
of  the  FrtTth— diinhls  might  bo  rai£>ei3  if  that  were  ahiilijict- 
tnatter  within  the  competoncy  of  thu  partii-B.  the  one  to  li-afte, 
the  other  to  accept  llie  lease.  The  way  I  iraerpret  |hat  if, 
that  CbU  ii  the  meaniug  ofii,  tliat  it  wasoa  t\w  completion  of 
the  entire  railway,  ora  rt?aj«)(iHhl«  part — the  reason wlilfu em  to 
h*?deteimine(i  by  tlio  parties  tSeinSel^L-B — then  tlie  leiuie  was 
to  bo  complctttd.  That  m  tin.-  interpretBtion  whicL  I  confcea 
I  am  ittclineJ  to  put  on  tbie  act  ofparliftiiu-nit 

Now  I  arrive  at  this  condusiun  upon  two  or  three  consWcra- 
tloti^,  mainly  resting  on  tticso  ^rouode.  I  do  not  see  what  tha 
Court  has  la  guide  H  in  siiyEnjtc,  wLiuther  any  particulur  part  ia 
n  reasonable  part  or  not.  What  is  to  In;  (he  test  of  its  brirtga 
rcjuonable  part  t  Thf  SyJici tor-General  ftoggtsted  it  ruTKht  l>e< 
from  Gtat'qii  lo  Btation  ;  that  might  involve  the  parties  in  in- 
finite difficulty.  There  is  notJ.jrijr  to  be  got  from  that.  Then 
it  waa  said,  auch  a.  porticm  ax  they  ciin  reiisnnjihly  work  at  a 
prntt:— TJicie  ia  nothifiy  heforo  the  Court  from  whicli  tliey 
have  any  means  of  nrtivlntf  nt  a  correct  corcTiisiou  on  the 
BuhjL-ct.  I  hiLve  noiicicd,  with  vegnril  to  thia  matter,  wbiit  was 
pointed  OHt  by  Sir  Fitxroy  Kdly,  that  it  might  have  been 
completed  the  whole  way  from  Stirliiig  to  Dim feim line,  and 
yet  the  partita  could  nothai/c  worked  it-  ThvlegUliitiir^fsa.iv, 
tilt  the  bnintht-B  are  mcnplcteil,  the  main  lint^^shaH  not  ho 
worked.  Then  Rgiiir>,  If  thpy  nra  Glili!;ed  to  take  a  uurt,  I 
r*tvcr  hare  hcun  told  of  jjnj  fiuflicienrsylnlionof  cdcdlflicuUi', 
what  ia  to  hnp(ien  if  th«  whole  [ioc  is  not  completeiL  1  do 
pot  know  how  fur  it  doea  or  does  not  appBr  Kta-t  tbcy  could 
compIetH  it.  Upon  that  1  pive  no  03jinii>ii  ;  VuT  if  they  are 
bound  to  lake  a  part,  it  was  jiossible  that  tlie  whole  could  um 
cotnpletcd.  Tht^ii  tliti  Solicitqr-Gvin  lal  pays — but  thtf  li-gis- 
Utitre  has  Hot  contemplated  that.  The  leKisli-tujt!  Inu  con- 
ierapUted  it,  and  lias  providi'd  for  il.  That  is  therefore 
the  view  I  coiiftsa  I  nhould  have  taken  if  the  tLing  had  been 
UTiftffcctcd  by  nay  furthttr dutiBjoii  of  tli*; Court'  audi  eoiifi^s  I 
think  that  viow  may  be  home  out  by  iha  wwrds  which  are  to 
Le  found  in  the  prc'smblu  of  the  act  of  parliamcrtt,  hegfn- 
nlDg—"  Whereas  the  mifd  railwny  way  he  beneficially  worked 
In  ciinnccliou  with  the  Edinbiirph  and  GIns^iow  Bjiilway.  ai:d 
t!ie  conipany  to  whom  the  hist-nif  iiTioned  railwuy  (itlon^s.  are 
irlUing  to  take  in  lease  and  work  the  same,  if  liuthoHit-d  hy 

fiarliarncnt  bo  to  do,  and  ihe  several  persons"— that  is,  (heSlfr- 
iug  CoTiirnny — "aiB  willing  to  U-awj  the  milwaya  to  Biidi 
company," 

Now,  that  heing  th«  object— the  EdinbniBrh  and  GIfibjio^*- 
Company  boind  willing  to  lake  a  lease  of  this  railway,  that 
Ib,  of  the  mjiin  line  anrt  the  hrniich^e — and  the  other  company 
fccSnp  willing  to  EroDt  it— the  act  is  pat«cd,  and  this  4Ut  Bto- 
tloQ  coircB  in  and  eayB — "  On  completion  of  this  jalhvay,  or 
»uy  piiit  thereof,  it  vhaXl  he  lawful  for  the  one  to  make,  and 
'  for  the  pthcr  to  tak>9,  a  leanc  for  the  tetui  of  35  ytaie." 

I  confeao,  on  tht-so  KToundp,  1  yhould  buve  com'c  iwadtrferent 
c&nchifiion  from  thatrtt  which  the  learned  Jnd^efof  the  Court 
of  Session  have  arrived  on  this  part  of  thocaso.  But  I  beiitve 
ibat  is  not  the  opinion  of  the  mujotity  of  your  Lorduhipi :  I 
litlieve  thv  Rmjority  of  your  Loriisliips  are.  as  I  have  colltoU 
ed,  in  favour  of  the  rietisfon  of  the  Court  of  Btfci-^n.  I  hava 
felt  it  my  dnty  to  give  my  opiniot  to  your  LordshipB,  as  I  do 
not  think  it  Ib  ever  fit  that  Judges  who  hearacuse  ahould  ah- 
■tain  fromettttifig  the  eoncluBions  at  which  tliey  hiive  urriveil. 
however  they  may  dlffnr  from  the  rent  of  tlia  leaiued  Judge*. 
HariogKidaiw.TliaircdtBcbarged  the  duty  nhiaht 


Ixird^hlps,  sod  I  leare  it  to  the  rejt  of  y&or  LorMipilo 
poivK  of  tlie  ease  as  you  thiuk  Bt. 

Lord  Bruu/jhatn — My  Lords,  in  thii  case  I  tDtjifly 
with  my  nolile  and  learned  frieiKl  oii  the  irnoWck,Uiit 
queittJob  lieK  in  a  very  narrow  compiMS,  and  that  the 
tioQ  of  tlie  word^  to  which  ho  has  referivd  in  thuse 
the  act  of  1S46,  is  not  overruled  or  altered  B.t  all  by 
lo  hb  found  in  the  act  »f  1849.    ]  alio  a^Tte  with  uyp, 
4tnd  ]eArD4>d  friend,  that  it  is  expedient  tiiatany  iJiScr" 
tncli  nation  of  opinion  ^liould  ha  atnted  fairly  and  fruk 
My  Lords,  wiih  itjipect  to  the  decision  of  the  Courl 
thL'  COM!  now  at  iJic  bur,  and  under  conitidtriktiiJii, 
aud  leutned  friend  etiuu^ly  luclineK  Uy  think,  tti^ 
quextmn  been  bi^fora  hiiu  lor  thu  fitnt  ti{ci«,  ani 
in  the  position  of  the  Court  below,  ho  vrould  iinre*^ 
dilfi;rent  coastriajtioa  of  the  act.    liy  aohieand  leani" 
doea  cot  aay  that  hu  goea  so  far  ajt  to  hold  that  In 
against  the  decieton—tliat  his  opinion  is  no  *itEonij. 
rested  Qpon  iilm,  he  Ikbo  contidii^ut  in  his  opinion  i  _ 
of  tliti  whole  of  the  learned  .ru^l^ts  of  the  Ciiurt  liclv^ 
the  learni'd  Lord  Ordinary  befyre  whom  theuuejot 
and  the  four  Judges  to  whom  it  went  by  uvlvoeatiuo-liy 
as  it  were,  from  the  JjOrd  Ordinary — 1  do  not  undflii" 
to  aay,  that  hisojiinlon  irii^o  ckaraad  strong  aj^^uet 
upon  chut  alone  iiesliuuld  Imve  been  diepoiiied  to  b4K 
a  ditl<;reDt coneluifloa.    My  Lords,  I  certainly  a^rc^w 
Court  below.    I  liold  that  thty  adopted  thw  right  W" 
of  tho  wornls  of  thiH  act.    "  Ik'  it  enacted,"  (1  im 
the  41«t  Section),  "  that  tht;  tiiain  railway  and  b~ 
ways,"  wiiich  in  Undoubtedly  the  QomiLkaiivt;  to 
follows  refers,  "  Bbull  be  exceuted," — I  pass  over  UmI, 
important  as  regards  the  present  quL-btiun— "aad 
tlifin-omidelion,  or."  in  the  lOteT native.  "  on  theifi.'oa 
tbai  is,  their  comptctioD  In  the  wLhIb,  "  uir  on  the 
■of  (»ny  imrt  thtieut,"  iheir  C"ompl«lion  in  pai  t, — "' 
the  vompany^  ihud  fhrilJ  be  in  ken  and  licld  in 
period  of  Sit  yeura  Jifter  sueb  uoiupktion." — lliat 
completion  of  the  whole,  alti'r  total  coiuptatiun  ' 
partial  L-unip1elLoti,  afCi^r  the  coinplotlou  ot  that  pal' 
period  of  35  ytwe  aftersueh  comjilelion,  hy  the  Kd" 
UlasKow  Itiiilway  Coniiiutij'.  and  *httll,  during  ttiit 
vt-'bt  in  theoi  auhj^ct  to  the  caudiLionn  tliereiu  coO 
hold  tliat  tfi  he  u  pcovibion  ;  it  in  a  cotilruct — a  btat' 
tratt,  as  ic  w^jro— between  the  parties,  that  thu  purlirt 
pL'IhLlit,  tihal]  trtke  and  Imld  in  haav  a  part,  fnitnatiil  \ 
<^'oiup]i-tian  or  tliat  pari,  ilunui;  thu  period  of  35 
apply  to  the  takiug  of  the  whole. 

My  Lonils  it  is  aatd,  and  it  ti»d  been  argued  at  ibo 
us  with  refiircnee  Co  that,  lliat  Bomelhing  iDu*t  bcM 
a  cenatrt  degree — »omeCltirig  must  he  supplied  by  iiiic 
lo  campietinn,    I  take  it.  bowerer,  that  wo  ni>cy  leaLl 
'  co□lpletion^'  'complete," — and  *  compleuum,'  w  if  U 
corapleiion  for  workiutf- complete  in  aueh  a  aiate  bbW' 
workini^,  and  which  woukL  noC  ouly  imply  l3iai  th^  ti' 
lo  le  laid  down,  aud  the  railway  lo  be  »ii  c&i)9iru(;t«l 
could  be  worlced,,  bu:  that  It  should  be  to  u  certain 
]ilete  during  a  certain  material  part  of  ItM  progreM— 1 
frjHi  Maciori  Co  station, — tvlihouc  ^hiuh,  undoubtedlyr'ti 
be  &fttd  to  ho  complete  lor  working  ;  and  this  wouliic; 
»uppo9iLioo,  Tliai  you  arc  to  git  to  the  exueme  Iciiftthc^ 
that  thii  beiugan  ohligaiion  to  take  the  whole  upon! 
to  hwld  it  upon  leuae,  operates  from  ihe  period  of  the : 
of  half  a  mile  or  half  ■  quarcer  of  a  ludf.    J  Uiiakilie 
conBlruction  uAlie  words  'competed'  and*  coiiix>lt'Liou' 
that  supposition. 

Then  proriition  is  made  for  the  rent  a«  well  u  dirlhA 
The  rent  is  to  be  at  4  per  [-enl.  up-in  the  expcn-c*  of 
trie  act : — snd  vory  pnjperly  so,  because,  m  Wilier  otilr» 
the  whol«  is  to  be  enjoyed  fur  that  period  of  35  ycm 
time  of  this  total  or  pdriial  completio^,  it  ia  pi  ' 
pay.  even  though  a  p.irt  only  sh<<uhl  he  enjo-, 
tiilu  portion  of  tlieexpvosc  of  obtilhliag  tlial  ■■  -l 
no  part  would  be  cucupleted,  and  no  part  cunseqiwiLlly 
by  anybofif. 

But,  then,  not  only  is  t!ie  proportion  ef  i  i 
expenses  of  the  act  to  he  taken  wn  rent,  hut  r! 
is  to  consist  of  4  per  ceut. — ujvin  wi    ■  ' 
the  coustru^tioo,  whiiih,  of  cjui^r  . 
the  part  compielad  aiul  enjoyed.  u  >L>;ji;- 

Uy  Lords,  I  do  not  enter  tuichar  tntu  the  caw.  1 
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ootliing  to  dlnpproTe  of  in  the  opinions  and  nrgnments  gixen 
bj  the  ieamed  Jadges  in  tlie  Omrt  below  in  iupport  of  tlie  coii- 
clouoD  to  wbicli  they  hare  irriTCf).  I  think,  upon  the  whoie, 
the/  bite  put  •  right  comtnietiou  upon  ft.  I  would  hardlj  tfo 
»  fiir  ■■  to  my,  that  If  I  had  fband  thow  fl*e  learned  perMns 
amhg  to  A  clear  opinion  of  a  contrary  description,  and  to  an 
opposite  consiractlon,  (and  it  it  a  question  ot  cnnBtructlonJ,  I 
iliuuld  not  hare  hesitated  very  much  in  dissenting  from  that 
niutniction  at  which  those  learned  persons  Imd  arrived.  I 
ihould  only  have  done  it  where  I  saw  there  was  a  plain  and 
niDifrtt,  I  might  almost  say,  smsa  error  made  by  them,  but,  at 
■Ketents,  amaniftst  and  undoubteil  error  committed  hyilwm, 
iiilMttDg'arrlred  at  their  conclusion.  B>it  here,  oii  thecontrary, 
fnnst  entirely  concur,  not  only  In  the  conclusion  at  whicli 
iheCoiin  have  arrived,  but  iu  the  grouud  on  which  tliat  con- 
(fuiinn  is  founded. 

LarU  St.  Leonardi.—TAj  Li)rds,  it  appears  to  me  that  the 
jodgnient  of  the  Court  below  is  in  all  respects  right,  and  I 
wild  hare  felt  a  rery  cnnfldent  opinion  upon  that  subject,  if 
flh'id  not  been  for  the  riew  which  hns  been  expressed  by  iny 
Dobieand  learned  friend  on  the  woolsack,  tor  whose  opini'in  I 
need  not  say  thnt  I  entertain  the  highest  respect.  It  is  only  upon 
itiit  ground  that  I  hesitate  to  speak  with  Teryfpreat  confliletice 
on  a  quesUoo  upon  which  I  have  certainly  formed  a  strung 
opinion. 

Uy  Lord*,  of  these  two  companies,  the  Edinburgh  and  Glas- 
gow Railwiy  Cnmpany  was  in  existence  before  the  Stirling  and 
Dunfermline  R-iilway  Company  was  thought  of.   Hie  object  of 
Ihs  company  in  existence  was  to  get  to  the  north,  and  tliey 
tbooght  they  could  do  so,  bein;;  then,  as  I  understand,  in  hopes 
of  having  the  Scottish  Central  line,  which  has  since  got  into 
other  btndf,  and  therefore  they  have  }xen  disappointed.  They 
hoped,  by  means  of  their  connection  with  the  Scottish  Central 
line,  and  with  this  new  railway,  to  be  able  to  reach  the  north, 
ind  to  hare  also  the  benefit  of  the  middle  trafflu.   Now,  fur  this 
pBTpoH,  the  promnE«'r«  <if  the  new  company  and  tlie  old  cnm- 
t*tit;iuiHd  in  an  application  to  parliament  for  an  act  of  this 
Won*,  tfaat  the  new  (Mmpany  shoiiUI  form  the  projected  rail- 
<^  and  pay  the  expense  of  it,  and  that  the  old  company,  the 
mAing  rompanj,  ^ould  take  a  lease  of  that  particular  railway. 
M  this  act  of  parliament  haa  this  peculiarity  in  it,  that  wliilst 
lltalbof  I  lease  being  granted,  in  effect  it  does  execute  its 
o«n  parpose,  for  it  actually  not  only  says  that  tite  property  shall 
be  held  and  enjoyed  by  the  existing  company,  the  Edinburgii 
snd  Glt^w,  but  it  directs  in  so  many  words,  that  the  mtlway 
ihaH  be  Vested  in  thnt  company  as  lessees.   This,  therefore,  is 
not  a  case  iu  wiilch  a  lease  is  to  be  executed  by  one  party  to 
uoOkt  of  certain  works,  but  It  is  a  case  in  which  tin  act  of 
pidlament  hselt  has  executed  its  own  purpose,  whatever  be  the 
witruction  of  it,  and  has  actuntly  rested  the  property  in  the 
pn'ty  vho  was  to  hold  it  for  a  certain  term  of  years. 
Kow,  we  have  had  a  very  elaiwrate  argnment  to  shew  to  ua, 
1  the  first  placB,  that  this  act  of  parliament  nerer  can  hare 
^ect  as  to  Tuaiing  the  property,  unless  in  one  of  two  cases — 
:bat  is,  eitlier  that  the  whole  of  the  proji-ctod  railway  shall  be 
nmpteted,  or  that  the  new  company  snail  elect  (for  that  was 
he  way  in  which  it  waa  origincdiy  argued  by  the  appellants) 
oexecnte  only  a  portion  of  it,  In  which  cam  the  appellanta 
'dffiit  that  ttoey  are  bound  by  the  lease  which  was  conferred 
'poll  them,  whtbli  wan  placed  in  them,  in  fact,  by  the  act  of 
wliament.   In  either  of  thoM  cases,  they  admit  that  they  are 
•eund,  but  they  say  th&t  they  are  not  bound  to  take  a  poi  tion, 
or  ther  did  aay  that  they  are  not  bound  to  take  a  portion) 
I'herte  ft  it  tnfeodvd  to  go  on  and  complete  the  whole  of  the 
*ilway:   Kow,  that  ia  very  capricious.    If  the  new  company 
iiose  only  to  go  half  way,  the  appellants  admit  that  they  are 
■ouMI  to  take  that  half ;  but  if  the  new  company  go  half  way, 
M  intend  to  go  the  whole  way,  and  are  guilty  of  no  delay, 
hurt  the  old  company  aay  that  they  are  not  to  take  the  por. 
ioo  irtilih  has  been  cxoented,  nnlesa  the  whole  of  it  is  executed, 
ad  that  the  lease  of  It  must  be  one  term.   Kow,  only  observe 
»  a  moment  the  relation  of  these  two  parties,  and  tbe  whole 
IBknIty- appears  to  me  to  vanish.   The  one  party  is  to  exc- 
Bte  tb*  works-^the  other  party  is  to  hare  the  railway  for  a 
ertain  tenut  and  to  work  that  railway.  Kow,  supposing  that 
lis  tatwisoHrpatiy  had  not  Intervenod,  what,  then,  would  bare 
ten  ibb  opeemtSen  f   Why,  the  old  company  would  have 
iksfr,  atioofMo;  the  works  as  th^  themselvet  flnhtbed  thoeu 
MHl'  they  would  have  executed  those  works  In  a  man- 
ei  to  ouiUe  IheiD,     M  fafliray  companies  do,  to  work  a 


certain  portion  when  it  was  completed — not  waiting  till  the 
completion  of  the  rest,  but  taking  care  in  the  intetim  to  run 
from  a  point  to  a  point  which  sboald  l>e  pi-oductive  of  a  profit, 
and  so  give  them  fhnds  witli  which  to  go  on.  If,  therefore, 
this  new  company  bad  not  Intervened,  and  if  the  old  company, . 
the  E'linburgh  and  Glasgow  Company,  had  both  execntcd  tbe 
works,  and  worked  the  railway,  exactly  the  same  thing,  in  all 
respects,  witlioutthe  slightest  difference  in  point  of  fact,  would 
have  taken  place,  which  will  taku  plai.e  under  the  decision  of 
the  Judges  below — the  works  having  been  executed  by  one 
company,  and  the  railway  being  to  Iw  worked  by  another. 

But  beforo  we  come  to  tliat,  let  us  see  for  a  ntomeot  what 
are  the  provisions  of  the  act  of  parliament,  and  what  would 
have  happened  If  the  contention  of  the  appellants  is  right. 
This  railway  was  completed  for  13  miles  from  Bunfcnoliue  to 
Alloa,  and  that  was  a  portion  which  citarly  could  be  worked,, 
and  which  has  been  worked.  But  observe  what  would  have 
l>een  the  consequence.  If  the  contention  of  tbe  apiiellants  Is 
correct,  thuy  were  Dot  bound  to  take  possession  of  that  por- 
tion. Well,  If  they  were  not  bound  to  take  possession  of  that 
portion,  what  was  to  be  done  with  the  13  miles  of  executed 
railway  f  Was  there  ever  an  absurdity  equal  to  tlils,  that 
those  13  miles  of  railway  were  to  bo  thrown  open  to  tbe  world, 
and  not  to  be  protected  f  The  party  who  had  executed  them 
would,  upon  the  certificate  of  Mr.  Miller,  be  absolved  at  once 
from  all  control  orer  them,  and  the  act  of  parliament  has  ex- 
pressly given  to  tbe  old  company  thu  necessary  powers  to  carry 
on  the  works  which  hare  been  so  completed.  The  old  com- 
pany were  tM^md,  from  the  time  of  that  certificate,  to  keep 
that  part  in  repair.  That  is  sentdble — that  is  right ; — they 
were  to  keep  tbe  worlu  in  repair  from  that  time,  ^yond  any 
possibility  of  doubt.  Then  they  wero  to  hare  the  l>enefit  of  tt, 
and  to  take  possession  of  it,  and  thus  it  would  hare  been  pre<^ 
served,  and  have  been  worked,  as  tbe  result  haa  shewn.  Kow^ 
observe  what  would  happen  In  the  way  iu  which  It  is  insisted 
that  this  thing  xhoald  be  done.  We  have  heard  n  great  deal 
about  their  being  bound  to  take  one  term.  In  the  drat  place, 
as  I  understood  their  argument,  they  desired  that  term  to  date . 
from  different  times.  Ultimately,  in  reply,  they  came  „tQ  a. 
different  point — that  is,  they  desired  their  term  to  ruu  from 
tbe  latest  point  at  which  the  wholesbould  I>e  completed.  But 
does  the  act  of  parliament  justify  that  f  And  see  what  wouhl 
be  the  result.  You  must  take  one  term— the  act  of  parliameut 
throughout  Bpealuof  one  term,  and  one  term  only,  namely 
for  36  yeais.  But,  accor^ilnK  to  the  argument  which  has  heoQ 
glanced  at,  and  which  was  insisted  upon  at  one  time,  that  the 
term  was  to  date  for  86  years  of  the  different  portions  of  tbe 
railway  as  those  portions  were  executed,  see  what  the  result 
wonid  be— that  at  theendof  those  different  terms,  one  poitioD 
ot  the  railway  would  be  in  one  company,  and  tlie  other  por- 
tion would  he  in  the  other.  Now,  take  for  example  what  liss 
actually  happened.  The  fir^t  portion  is  executed  from  l>uu-' 
fermlioe  up  to  Alloa  Bay,  that  portlou  dating;  clearly,  as  it 
must,  from  Mr.  Miller's  certltiiate; — it  would  therefore  revert, 
at  the  end  of  85  years,  to  the  new  company.  But  suppos- ' 
Ide  that  the  other  part  was  afterwards  executed,  namely  from 
Alloa  up  to  Stirling,  that  would  remain,  according  to  what 
has  been  contended  for  at  the  bar,  in  the  old  company  for  36 
years  from  the  period  of  its  complutioo,  and  so,  nt  the  end  of 
the  term,  half  of  the  main  line  would  be  in  one  party,  and  the 
other  half  of  the  main  line  would  be  in  the  other  patty.  Ko- 
thing  could  be  a  clearer  coDtradlcUoa  <rf  tbe  terms  and  in- 
tention of  this  act  of  parliament. 

Kow,  In  the  reply,  thnt  section  of  the  flrst  act  was  brought 
forward  tu  which  my  noble  and  learned  friend  has  directetl 
his  attention— Lamely,  the  provision  in  tbe  act  of  parliament 
which  says,  that  the  main  line  ahall  not  be  open  till  the 
branohea  are  ready  to  be  opened  at  the  same  time.  \Vhy, 
look  at  what  the  clear  Intention  was.  You  sliall  not  get  rid 
of  those  branches  which  are  so  much  required,  but  you  shall 
cxecats  thorn  as  soon  as  you  execute  the  whole  of  yoar  mala 
line,  and  are  ready  to  open  It.  But  tbe  act  of  parliamunt  did 
not  say  this,  that  when  the  branches  were  executed,  they 
should  not  l>e  opened  till  the  main  line  was  executed.  And 
then  your  ix>rdBbips  are  asked  to  say  what  migiit  have  hap- 
pened sapposing  this  new  company  had  executed  the  works 
of  the  main  line  before  they  had  executed  th;s4>ranch  IIdsb; 
there  might  have  been  no  profit,  but  tbe  old  comoaoy  nuhfr., 
'  have  been  compelled  to  take  it.  These  two  parlies  w^^ntr 
exeente  the  railwajr ,  and  work  the  rallwaj  as  between  uewk- 
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wxid  Oi$  puMic,  In  effect  aa  one  comi^iin}'  or  pATtneirj'hip,  jfin 
laarHif,  in  that  R-gpect,  JLllIiOilKh  lUe'n  inti-i-^'Ets  wi'ia  ilic^Lliirt ; 
and  tltftt  exactly  litippcued  und^r the  fict  of  pMtliamont,  which 
would  beswppoHcd  to  bo  thenftttiralcon^^qunnce  nf  it.  As  tlia 
t>raDch  railnnye  miglit  liw  wuiUed  before  the  main 
coiiiplL;l.ecl,  wlu-reaa  the  infiin  Ime  cuiild  not  Ici  ivticked  until 
the  bnirL<L'l]C!l  were  CODipltttcd,  the  brancliiett  wvtk  exicuttd  til  at, 
and  vtcca  fitit  \ato  a  etate  for  tvujkitig,  and  liic  lUiiiu  linn  was 

Kow,  these  oliservalirtns  ffou3<l  biirig  mo,  ipy  Lords,  to  Uk 
Cotiaidi-ration  of  what  ihcj  real  in(euti<>n  of  thin  act  of  part>a- 
ment  was.  Tim  I  wo  compn,nie8  weru  tliu  )ui.iEi]ol.L'i«uf  (hmlaL-t, 
and  th^y  art  l-oth  of  course  tiuuud  In-  it.  I  ivjll  tiut  vend  those 
eeeliouH  whicli  linre  lipcn  rend  M  oftGli— indi-(^«i  (ugu*  ad  nan- 

so  Umt  I  tliink  I  know  ihi-m  hy  hiM  t.  ll  ib  linrdlr 
c**flArj'  10  rifL-r  to  Lbi-ni  (iltp,  lint  the  result  of  ihfva  iii,  ch.tt 
when  the  railwuy  is  crmirlttcd.  the  main  llrna  and  brant  lies, 
or  when  a  paTt<jf  them  is  coiu|j]ptet1,  then  the  properly,  tlie 
t»hnTe  or  a  \tnTt,  phuLI  vi-st  ui  thv  old  compiLuy  loi  [In-  terifi 
of  S&  r'^Brw,  nt  a  cortiiui  ri:iit,  Wliat  eun  W  tli'c;  L-ontiLi-ti*.tinii 
of  that  biu  tills  i  As  repiJ^nls  a  reasonable  part,  tliut  inUMl  l>a 
open  to  a  eonntrnction  Di^ccisnriiy.  TS&re  vns  a  Jittlfi  difli- 
CUlty  abfldt  the  rent,  but  the  act  of  parlijiuicut  Ititulf  uxprirssly 
provides,  ihiit  tlie  time  of  pavmienC  of  the  renl,  and  the  in- 
raDgCMnt^nLfi  with  r^Kntd  to  shall  ba  in  the  discretion  of  the 
parlies.  It  reftrs  it,  therefore,  to  tbefrown  dif'Crttiou  to  setlla 
ibftt  wbicll  it  woii](l  be  rHtlier  dillictllL  to  fiettl>c:  j?^  an^e  by  act 
of  paHiaoibQL  But,  as  ip^rards  thu  rcft.  it  et-ems  to  me  to  bs 
tin;  gimplc-Ht  of  all  t^impiu  tliingH,  As  soon  ae  a  proper  portion 
■was  comt'l«tefi.  it  wim  to  be  lakco  by  the  oM  coaipariy,  unit 
the  liJtriR'd  Judges  below  bavt;  piif-  tliiit  cunfitiiiLiliijn  upuii 
tbo  act  which  X  think  ia  the  proptr  conRtrDclion  ;  mid  1  still 
think,  whillcrer  cbumcter  jdo  may  ckooao  to  Iwk  at  Mr. 
Milk-r  tu  tilling,  that  tJii;  old  company  buvn  takiiji  cats  to 
funrd  tbemstlvee  agflinut  any  bIhisc  by  requiring  n  ccrlilieuto 
limn  a  petRou  of  thvir  own  nonjiuatiun  to  the  complete]  11: m 
and  proprictv  of  the  woilts,  atid  tbt?  moni'ys  cAjHiidud  upon 
the  wt>rk^,  Mr.  Miller  h  not  imly  to  certify  to  the  proprit-ly 
of  the  woiks  cseciited,  and  tlitir  ti-.nipletuiii.-PF,  but  Uv  is  »lw> 
to  cortily  an  to  the  money  espEUdcd  upon  Ibum,  Th^iy  Iihvjj 
Bverj  poMible  t'beck,  Iherifore,  Wo  Bccii  onty  ape  wbat  haM 
h[ipp«iKd.  WhcD  ihi-Bs  13  m'iUs  were  i^xecDt«d  to  tliosatififiiL-- 
lioii  of  Mr.  Miller^  and  bo  had  ci.rtilied  tbitt  BdtiHriLctLot],  the 
net  of  p/trriqineDt,  iri  npilt  pf  cithi-r  conipiinj-,  and  by  its  own 
ftfrce,  woubi  at  oiicv  vest  thAt  completed  portion  ii>  the  oid 
compiinyi  and  (Iiu  tcim  woidii  tlitn  commence.  But  thfi<e 
won  ni>  clalor&lc  ar(.;iinii'nt  to  sliew  tbu,t  thv  other  piirls  could 
not  Cimn  Vest.  Why  shuijld  not  Ibiry  vi  st  hr  (ar  at  any  int»'- 
rest  was  coocf?med  ?  My  LonlR.  supiiuiiin;;.  a»  1  hjive  Kaid,  that 
the  OTX(*  co[U|>any,  Ibc  Edi uburgli  mni  Qtawgow  Coinpuny.  bud 
eiecnted  the  woiks.and  were  to  uorl;  tht"  toil  way,  what  M<n>ld 
hiivc  ImpiKjncd  then  f  Tbut  cis  they  ncpdrfd  the  land,  it 
woitlit  le^t  in  thtin^ig  they  executed  tin?  wmkf,  tbey  would 
be  able  to  work  them.  And  without  thvri;  Usnj-  any  man  c 
In  all  this,  ihjit  prtnisc  stale  of  circutnctAOCcii  will  exist  with 
«nly  thin  dlffeK  Uce,  that  the  ouu  cotupany  h  to  fiiid  tho  mon^^^y 
and  do  the  work,  and  the  other  cortipitny  ii^  to  have  the  woi  k- 
fag  BftBrirftrds  ol  thu  railway  wbeti  cuinplettd.  So  tliat,  as. 
t)i«  different  piopiurlioEaTii  acquired,  and  chc!  different  portiimx 
o£  tin:  lioe  jire  coui]ili'ted,  it  vests  by  force  of  tht,'  act  of  pailia- 
mcrLL  in  the  old  tailwjvy  goinpuny,  and  that  v^stiUK  opens  froui 
titntt  to  time,  if  I  njavFO  vxpre^^  iCKoOK  to  let  in  the  ihnerctit 
pariA  tni  tliiu*  uhole  taitwny  Ib  formed,  mid  (hvii  H  btC!im('& 
vostfil  in  the  old  com  puny.  !  do  not  see  the  hlit^hlis^t  dilHculrv. 
Tt  nmounts  to  ibis,  thn.t  OA  tbont  ymt^  Me  ccinipleleil,  and  put 
into  tii«  posseKsiotj  of  the  old  cnijh[iany,  they  «lndl  Vtist  iu  Ihiil 
'Corjtpnny  fur  U>ul  partii  ular  t  I'Tiii,  uiid  i  ilpprehelid  Very  c'ltr^Liiy 
.ihiit  till!  viliolu  til  un,^  ieim.  It  doi's  fiecm  to  niq  eqimUy  tlcur 
thftt  that  turin  i»  to  ilntt'  from  the  pwfiod  of  the  4th  Duuetnber 
l&fiO,  whi^n  Mr.  bEilU-r  nm>ie  hh  c'eitiiii.-atu. 

Now,  ill  frtct,  the  Court  b.  bw  linn  iio(  itinde  a  decision  npon 
.this  poitil,  for  Ihfi  <Ji>MrHK'loA- ha»  critin-ly  conflucd  Jl^LlI  tu 
Ibiii.  .tb4t  the  old  i^ronipAhy  (viik  lioiin>l  ro  take  thu  portiou 
nhi^^Ii  wiu^  eti  tilit'd  in  ibu  ivrlificttle  of  L>L'ccmbi-r  3SoO,  And 
lliut  lilt' llirw  coQipany  wiiis  hoiiiiil  lu  ^o  0I1  (fur  itiat  ih  tiiu 
.  nSuat  of  it)  ami  LOfiipleto  the  tihihv.iy.  >'ow,  t'le  a|>pi'lliiril« 
.cannot  coin]ilaia  of  thi^t.  They  "nut  the  completiua  oJ  the 
railway  of  cotiwo— thjtl  in  to  Kjy,  tlipy  wunt  lo  ^-tl  rid  ol  their 
aontracl.  1  kuow  what  thvy  wjint  p«ifccily,  but  tbey  liavo 
00  featidatiaa  .iui  that^  of  ooursc.    Whut  tbey  tuust  trquire 


would  be  the  whole  of  tho  railway.   Well,  the  Ccmtl  bdM 

givon  to  tbem  perhaps  mure  tbiui  they  wcic  trolitlcd 
cu,use  it  han  irnpc&i;d  a  conditioa  upon  tho  re$pvndeau  ft 
oil  and  complete  tliA  railway.    In  that  rc»pt-cC  I  tlilgk 
Court  below  has  ponpfurther,  if  I  may  take  the  libtrty«( 
ing  no,  than  the  case  warranttd  ;  bnt  that  ^bct  uet  T' 
mouth  of  the  appcllnntil.    The  uppejltints  deiircil  ytv 
ships  lo      ihrongh  the  whole  of  tho  crldcucv.  but 
not  the  real  point  hefote  yoti  u^iou  Mfbieb  tb«yrat*e 
tecitiuo,  to  sh>ew  that  cvj.ry  ptirt  of  the  Lttnd  had  1 
bought  ut  the  time  of  tlie  intLirlocDtoi  bdow,  QCCcacaryU 
pletD  tliu!  worki.    Now  I  must  take  the  lihtrty,  withtf; 
to  iha  Court  Inflow,  of  wyint,'  th:»t,  in  my  o].))i)i4n,  it* 
nccewsary  to  tU^w  any  such  nIatA  of  thiu^«.    'The  Ml 
vinK  all  net  btrtwerii  lioth  partico.    The  aet  al  ■ 
which  wiis.  obtained  liy  one  party  and  subniittctl  tu  by 
I  ol.)»en  izd  to  yonr  hordbhipB  during  thu  arifime' 
poiut  of  fttot,  the  EdinhiirgJi  and  Oliw>gQW  COIQ* 
apon  this  K'aao  beiLg  granted  to  them  in  1m 
iitirliti),'  and  Uunfertatitiu  Coiupaoy  denred  to  g<?l  rfil 
tiny  brought  in  anotJier  WU  in  order  Ivgvi  rid  ot  ihcit  I 
to  giant  lliHt  li:iu)i:^.    The  Edinburgh  timi  Gliu^vi 
then  bhened  preUy  strtrngly,  and  cotitt-ndcii  Ibit  ( 
eiititli-d  to  have  iJita  ledae,  muiI,  in  coascquencc  oi  VadM 
silion.,  lliat  other  hilL  viil&  nirhdrawD,    Up  to  th%tUIBr, 
fori-,  Liiere  wa«  do  cotiteiition  mto  the  obli^mion. 
to  in.v  ap|irehe!i6tonr  ovety  term  which  wob  varied  ia 
of  JW&  viiM  UK  hindJi>g  upon  the  one  conipi*ijy  as  il  mt 
the  other.   Thu  line  wr^h  vurii'^d,  btiC  thcic  Wiui  imt-t^ 
vibion  iu  tht?  net  uf  pailiami-nt  that  lUal  VArieOi 
have  ihciiiBie  operaliou  a.»  if  It  bul  heeti  niitnc 
lint  act.  TrienTuf  couriw,  tho  lease  was  to  bv  likewi 
and  uot  as  the  linv  wob  authorieed  by  the  Qril  act 
leaie  va?  uriloiicbed  iu  that  respect, alihoiiijth  it 
in  KiUie  re.i<pecta  on  a  tine  guin^  111  a  dilicreiit  dr 

Noiv,  thirt  was  a  smviug  iniiuducid  in  that 
mnnlfirflly  for  tin-  pnrpOBe  width  I  have  pointt-d 
the  oeiv  curupaiiy  liad  eudtavouri:.(|  |u  obtain  aUL* 
nn  tod  to  the  liii^ility  to  K-asi;  the  Hue  to  tba 
ttut,  as  1  have  before  ob&eivedt  that  mivljijj  ^ora 
the  agreemenl,  but  to  the  act  of  1846.  anU,  t^ 
ueutruliuM  and  ex]ihkins  lln  mwiag,  and  feudera 
inupetalivo  on  aiLjxiltiiit  the  particB  now  belorc  ygii 

Then  cfin-^B  tlie  act  of  l&i'J.    Now  ibnt  act 
opposed  by  the  old  compiiuy  ;  they  ineibted  fnt*. 
tliey  oiitjht  to  Ira  rvleitatd.    They  then  changtxl 
tijey  desired  then  to  tvt!  iileniird  Iront  tliut  IcOMv 
bnd  in«i8tetl  they  oii^kit  to  have  whva  the  bill 
bi-en  bvlmti  patl^aiuvut.    Wull,  purltatueat  d: 
llicni,  antl  the  very  titAt  ptuvihiiou  ut  that  act  at 
oi  lti4iJ,  wliLcli  has  betju       olten  leftiried  to, » 
ri^htii  not  ul  the  unt  curnpaQy  01  o>  titu  utlaer,  but 
ooutpiLtii<:dr— tliat  is  to  eay,  tlia  one  ahull  liuve 
making  llii:  rudway,  anU  lim  other  rhall  hav» 
Wutking  thu  titilwuy  Mliea  luiide,  lu  aller^tl  by  lllli 
lianneiil,  mituitht^taiidiii^  unyltiinx  which  h:iii  takf^ 

My  Lorda,  1  iidght  ^o  EaitlicrinLo  thu  i< 
a  reiuwn  wliy  i  bho\i]i]  nut  oce:iipy  time.  ' 
your  LoidehijiK  iloimc  ivt  lliin  iLii>Lueiit  o' 
to  come  on  ;  biU  U  I  vil<tv  tugo  tliivo^ti  f  ■ 
1  couM  «iiew  that  c-very  djui>e  bi  collel^L. :, 
wliii.'h  1  have  Kiibiiiitlid  to  yuur  l^Lilbhi|>«^  aiidUMl|^ 
to  biiippoit  a  uiUeient  view,  you  miikt  cut  dflwn  wi 
and  Btionu  iiiipovi.  unii  which  admit  of  in  ' 
in  tJieiL  cui)«(tiiictjou,  whi-ruaK,  il  you  u^i'  , 
thcL'oiiTt  hefo*>.,ii;ve)y  word  will  huvcttKi.  1  ^.,1  >■  •., 
receive  Lli;  Uiitund  tuniSttUetiiit),  nUd  tLc  nul  ltit>iil 
k-t>iHlntUi<',  niitl  the  icul  lutcnUon  of  lii>iii 
at  elurliii^,  ^«iIl  ti'e  eaiiie<ii  into  edoct,  ai 
will  not  h«  iiermitteiJ  lo  evade  th>.<ir  coul'  > 
d^i,  by  retiou  l  ar>;tiiuL<utE  kuch      have  hL-t.ij  adui 
Ijoidt^liips.    TIk'Iu  att)  u>nte  utlitr  points  inin 
uot  upi^'iir  to  me  mtitMiiry  to  enter,    J  d  i , 
ot  tlil\t  an  regal  ds  (iic  ti:l  JuililM  or  jllDCliij. 
the  yiUi'Wutkfii  liiu-i.'atist'  ccitniidy  ni;  'in  ■ 
VILA        efi'cct  of  lha  ad  ol  miSf  il 
tliu  coni[>nny  wbir  wim  bniiud 
thif  couipMijy  wbo  wan  btninil  ■ 
aoiav  polnlt  wbii;h  I  -dii- i^bi  ., 
wbiflh  WM  a g:ood  deal  piwad.  *:Ui  re^^iJ 
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Dtoreat  in  the  shape  of  nut  for  the  expenses  of  the  act  of 
nrllunent.  It  is  quite  clear  that  in  the  original  snmmoDs 
bat  demand  ts  made,  and  it  is  equally  clear  that  Id  the  an- 
irera  and  defences  that  demand  is  not  resisted.  After  the  in- 
erlocutor  which  decided  the  principal  point  in  this  case,  the 
lOrd  OnUiiary  mada  a  ramit  upon  that  rery  qaettlon ;  and 
Ithoi^  that  intarlooator  is  appealed  from,  yet  In  point  of 
ict  no  resistance  was  made  to  that  interlocutor — it  was  neither 
sisted  hy  the  Edinburgh  and  Qlasgow  Company  when  it  was 
lade,  nor  was  there  any  attempt  to  take  it  before  the  Dlrisi'iu 
)  which  it  might  have  heen  carried,  or  in  any  Manner  to  get  rid 
lit.  That  hag  buen  thrown  in,  therefore,  now,  as  a  make- 
idght,  as  is  frequently  done  in  caaes  of  this  sort,  where  par- 
es are  taking  every  possible  objection ;  and  I  apprehend  it  ts 
little  too  late  to  enter  into  that  qaection. 

I  entirely  agree,  therefbre,  with  the  opinion  which  has  been 
(pressed  by  the  Court  below.   The  only  doubt  which  I  have, 

I I  at  first  expressed,  is  occasioned  by  the  dtfT^^rence  of  opinion 
'  my  noble  and  letmeil  friend  on  the  woolsack ;  but  it  is  very 
;tiMU!tory  to  hear  htm  si^,  that  although  he  night  have  cone 
•  ■  diflmot  eoocloslon  if  he  had  tat  io  the  Court  below,  yet 
>  does  not  now  speak  with  that  confidence  with  which  he  pro- 
ibly  would  had  he  been  sitting  below,  in  disagreeing  witli  the 
>inion  of  that  Court.  I  apprthenJ  that  tlie  interlocutors  vom- 
ained  of  muac  be  affirmed,  and  thHt  as  tliore  were  no  grounds 
r  tills  ai^al,  they  should  be  affirmed  witli  coat*. 

Mr.  iloJf.— Pertiaps  yoar  Loidships  will  ponntt  me  to  say, 
ith  respect  to  costs,  Itiat  the  case  of  Johnson  v.  Beattle  laid 
>wii  the  rule,  that  whero  tliere  was  a  difierence  among  your 
irdships  upon  the  question  of  affirming  the  decision  ot  the 
inrt  below,  it  should  not  be  afflrmed  with  uosu.  At  all  evenu. 
lat  view  was  acted  upon. 

Mr.  SoScitor-Oeitera/. — But  it  might  hars  been  under  different 
rcumetHnces  fn>m  this  cnse. 

/.onf  VhattrtUor.— If  we  are  to  act  upon  anything  of  that  sort, 
should  require  further  timd  to  consi'ler.  I  thought  it  my  duty 
»  express  thu  opinion  which  I  entertained ;  but  the  fact  of 
o  imprassioD  made  upon  my  itttml  by  the  uiruumstances  beintf 
rTorent  from  that  prodaced  on  the  minds  of  my  noble  aixl 
imed  friends,  would  certainly  leiul  me  ut  doubt  whether  niy 
bte  and  learned  frieuds  may  not  be  right. 

In/eriocutOTS  affirmed  witJi  cosh. 

^econd  7>iTitiionk — ^Richardson,  Loch  &  Maclaurin,  AppellatUt' 
Ueitota.—\>Kmt  ft  Sogers,  Si^ondenl^  Soliaior$.^{Q.D.F.) 


9th  Jvfy 

FmsT  Division. 

Wjlluu  Ualcoub,  Petitioner^  v.  Alexandeb 

TaoHB  and  others,  Bt^aoni^nla. 

lieial  Factor — Trust —  Two  tke  tru$tett,  appoiMed  umJer  a 
aarriage-eoMtraet,  were  joimi  owHMtt,  togtthtr  with  iht  deeeatni 
lutband,  of  preptrtg  which  wa»  the  onfy  fund,  out  of  which  the 
lusbanifB  eontraet  oUigutioiu  to  hit  wife  and  familtf  were  pret' 
ab/e.  Theie  trutttet  averred,  that  the  share  due  to  the  de- 
nted of  the  properly  belom^infi  to  thetn  in  common,  had  been 
tore  than  paid  to  him.  On  the  application  of  another  tnulee, 
ihich  wat  opposed  by  the  two  eo-tntalees,  the  Court — in  re- 
pect  of  the  cotifliet  between  the  retpondent^  dutiet  aa  trutleet, 
nd  their  intereit  as  eo-ownm — appointed  a  judicial  factor,  for 
he  purpose  uf  executing  the  purpoaee  of  the  Iruet.  although  the 
enptmdente  declared  their  readinen  to  allow  their  inlrvmiaitione 
nth  th*  Joint  property  to  be  investigated. 

rhia  wa£  an  application  for  the  appointment  of  a 
icial  factor,  to  eseonte  the  povera  of  the  trust  consti- 
ed  by  the  antenuptial  contract  of  the  late  Thomns 
oms.  The  petitioner  was  one  of  the  marriage-contract 
9tees;  and  the  application  was  made  wa&t  the  fol- 
ing  circnmstances:— 

L'hoiuas  Thorns  married  Anne  Gilbert  in  18-11.  By 
unaptial  contract,  he  bound  himself  to  pay  an  an- 
ty  of  j£200,  and  a  sum  of  X-3oOO  to  the  trustees 
reiu  named,  fur  behoof  of  his  wife  and  the  issue  of 
SUUTOSH  JUlilST. 
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the  marriage.  He  died  in  1845,  being  snrrivcd  by  his 
vife  and  an  infiuit  son.  No  part,  either  of  the  annuity 
or  of  the  principal  sum,  had  ever  been  paid. 

The  trustees  appointed  under  the  marriage-con- 
tract were  the  brothers  of  the  husband,  viz.,  Alexander 
Thorns,  John  Thorns,  and  James  Thorns,  the  petitioner, 
and  Henry  Gilbert,  who  was  reiudent  in  New  Zealand  at 
the  date  of  this  application. 

The  death  of  Thomas  Thorns  took  place  in  New  Zea- 
land. His  property  in  the  colony  was  insufficient  for 
the  payment  of  the  debts  which  he  had  there  contracted. 
The  widow  and  her  child  were  supported  entirely  upon 
the  interest  of  a  sum  settled  by  her  father  at  the  time 
of  the  marriage  fca  behoof  of  herself  and  her  hmiband 
and  children. 

The  deceased,  at  the  time  of  his  death,  was  entitled 
to  a  share  of  landed  and  other  properties  in  Scotland, 
belon^ng  jointly  to  him  and  his  two  brothers,  John  and 
James  Thoma.  Before  his  departure  for  New  Zealand, 
a  deed  of  trust  was  ezeouted  by  him  and  his  two.brothers, 
by  which  they  conveyed  to  themselves  and  the  survivors 
or  survivor  of  them,  all  lands  and  heritages  belonging  to 
them  jointly  in  trust,  for  the  purposes  of  selling  the 
same,  and  paying  the  debts  dne  by  the  trusters,  and 
dividing  the  residne  amongst  them  in  equal  shares.  The 
trust-deed  oontuned  fnll  powrav  of  management  while 
the  subjects  renuuned  onsold. 

The  petitioner,  after  accepting  the  office  of  tmstee, 
made  repeated  application  to  Messrs.  Thorns  for  an  ac- 
oonnt  of  their  intromissions  wtth  the  joint  property. 
Latterly  these  applications  were  met  by  an  intimation 
on  the  part  of  the  Messrs.  Thorns,  that  they  accepted 
the  offico  of  trustees  onder  then:  deceased  brother's  mar- 
riage-contract. 

In  these  circumstances,  and  while  Gilbert,  one  of  the 
trustees,  was  in  New  Zealand,  the  petitioner  presented 
this  apptieation,  praying  the  Oonrt — 
"  to  appoint  the  said  George  Aaldjo  Esson,  or  such  other  per- 
son as  your  Lordshipd  may  think  tit,  to  be  judicial  factor,  with 
full  powers  to  execute  the  purposes  of  the  trust  created  by  the 
said  contract  df  marriage,  aa  in  room  and  place  of  the  truxt^^es 
thereby  appointed,  the  said  factor  floding  sufficient  cautiou  iu 
osubI  form  before  extract ;  or  to  do  otherwise,"  tc. 

The  application,  was  opposed  by  Alexander,  James, 
and  John  Thoms,  who  averred  that  the  stttre  of  the  de- 
ceased husband  in  the  joint  property  Ipd  been  more 
than  paid  to  him.  They  declared  thftr  readiness  to 
submit  their  intromissions  to  any  investigation;  that, 
in  the  circnmstances,  the  present  application  was  un- 
called for,  if  not  incompetent;  and  that  there  were  other 
and  snffioient  means  of  accmnplishing  the  object,  without 
resorting  to  the  extreme  measure  of  aupeiseduig  the 
marriage-contraot  trustees. 

At  advising, — 

Lord  Pre»t(fcnf.— This  is  a  very  peculiar  case.  It  h  always 
a  delicate  thing  for  this  Court  to  interft-re  with  the  manage- 
ment ot  tnisteer.  Such  Interference  ought  not  to  take  place 
without  neee«lty.  And  the  qnostiou  ts,  wliether  here  we  an 
in  tliat  position. 

Lord  loory.  —I  am  also  very  jealons  of  any  appdntment  of 
this  sort.  I  think,  in  the  ciroumstaBces,  a  Jadiouu  iactorongbt 
to  be  appointed. 

Lord  Boberuon. — I  entirely  concur.  As  to  the  competency  o 
such  an  appotntment  I  bare  no  donbt.  If  the  tnut  be  othar- 
wiae  Inextricable,  it  must  be  oomiMtan|tQ  nM^e^l^^^^tt^ 
ment  If  competent,  the  qoestion  iHily  ieraiuiurwSBheiQ^  iKi 
expedient.  Now,  here  these  tnwtew  prntm  thAt  anxjdns  d«- 
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Hire  to  ooaoUDt ;  Lut  etill  they  ilicw  ttielr  rendineBB  to  oficount 
by  Hot  nccountijijt. 
Lord  Fiilkrion  nhseat. 

The  Court  pronounced  the  following  interlocutor: — 
"  NoBiliiiito  and  nppuint  George  AiiMjn  E,sjiwi,  tmentlaaed 
in  tlie  petition,  to  bu  juilii;!4l  fiictor  for  the  purpnst;  nf  i'sn;cut- 
in^  tke  potwere  tite  truHt  c(in«tiitilt!d  by  the  maTriafre-t^on- 
tract  laentiuiied  i\\  Lbu  pelitiori,  ernnting  to  the  jniiidiil  fncUir 
tliG  powers  usual  in  auclii  co^a — tEm  siiid  Gcorgn  Aul4j}t>  t^ssoo 
ftliviiyg  ficiJitlg  CilU[LciQ  bofure  extract  i  Te^rrinj^  to  liotb  fiAr- 
tien,  in  the  preB>aiit  application,  ta  Hpp'^v  tn  Iha  Oonrt  for  recul 
ot  tlie  said  judicial  fac^Lo  17,11  pop  cir<:um:«i.tnccsemer(^!D^'n-l)1ch 
may  rend  of  suisli  ruc^l  proper  or  cxpeiliuat;  AIbli  allow  t  be 
petitiorier  tg  Dhtaiii,  iiaynieiit  fiODi  tlie  'islat-e  placed  smdi-F 
oharge  of  the  judicial  fautcir,  of  tha  gx|iriigeB  iocurred  by  him 
in  oblaiuin)^  tliu  pre&ent  up  paint  men  t  of  a.  judi>L-iH].fitctor ;  nud 
decern  ad  inttiim." 

j4ci'.  Gordon  ;  Uflckay  fi.  Howe*  W.S.  idr/^jiij.— jlif.  Macfiir. 
]Bno  ;  Uortoji.  Whiteb^  &  Greiy,  W,S.  AsmU.—\\.  VUrk.— 

(F^no   

11//*  Jul})  iar>3, 

ContT  or  ExcnKquER. 
The  Abvocate-Gekebal.,  Plaintiff,  v.  Messrs.  Jons  & 

Jamka  Ghakt,  DzfiiidaM^. 
Mailer  &  Serroiit— Sraiule  2  Qui.  IV.  r.  [6.  |  13 — ExeiK--' 
Qua^i  Delict — TAe  3fa/u(ff  2  Gui.  IV.  c.  Iti.'s  ta.  imi>o*i'*a 
ptnfiiry  of  £500  ufi-jn  "evert/  pirmttt  tehu  shall  procure  or  suffer 
antf  permit  la  be  requesittl,  ollnined.  sold,  lent,  delioertd  ar  em. 
played,  or  made  use  tif.  fur  any  other  mm  nr  furpote  whattoever 
ihan  to  accompany  the  actual  removal  and  dthcenj  nf  the  com- 
madlliei  aa  ihertiii  gr-prtts^d  "  Tlie  dtfendanft  were  diitiUert. 
and  their  elerh^  wAo  had  vltar^e  of  the  tale  and  »endinij  oat  of 
tpirilt.  sold  a  cash  of  whitklf  Ctt  a  pari^  haviitg  a  lietnse  to  uill 
Ifter  but  not  %pirUi,  and  lent  it  to  him  with  a  ptrtnit  obtained 
61/  ike  cleri,  al  the  refuesi  of  the  purcAnir.r.  irt  the  natae  nf 
,  erujther  party — Held  thol  the  defendants  were  retptmiibln  firr 
the  acta  of  thfir  eltrb,  these  h'jving  bten  ditaeu;Uhiit  f/w  sphere 
uffiis  fMploi/ment,  nllfcoiitfh  not  within  tlie  pertcnnl  l/neiL-Udtfe 
of  liis  taipfpyert  ;  and  aisa,  that  the  acta  amtiiinted  to  the  vf- 
fence  charged,  of  profurintf  or  wffiring  a  permit  to  be  employed 
or  milde  use  of  athermiie  than  fo  aeeampitn^  the  actitat  removal 
and  delivery  of  the  CO/Umiidilies  aa  expressed  in  the  permit. 

At  the  trial  of  tliie  case  on  tli<j  2yd  Mjiy  last,  befare 
Lord  Robertson,  the  jury  returned  a  veniict  for  the 
defijndunta.  The  case  wns  rested  on  the  second  connt  of 
the  information, whichciharged  that  the  di?refidantB,(j[i  the 
19th  July  lS"i3,  did  prucure  and  auflt-r  a  permit  for  the 
removal  of  ten  five-eighth  gallons  of  spirits  to  the  stopk 
of  Jatuos  StabloSj  to  be  employed  and  iriado  ueo  of  for  an- 
other purpose  than  to  aecoiopany  tho  actual  removal  and 
delivery  of  tlic  said  cojumoditicfi  as  theriein  expressed. 
Penalty,  XoOO— 3  Gul.  IV.  c.  16,  §  13. 

Tho  BubstancG  of  the  evidence  at  tha  trial  was,  that, 
nn  the  19tb  Jaly  18">!2,  a  man  mimed  Collie,  the  keeper 
uf  a  toll-gate  about  two  miles  from  Rothes,  on  tho  road 
to  Elginj  and  who  had  a  license  to  sell  beer  but  not 
Hpiritii,  called  at  the  defendutita'  distillery,  aod  saw  Smith, 
the  clerk  who  had  the  tharge  of  the  mle.  and  sending 
oot  of  spirits,  and  purchased  from  him  a  ten  fivpHiighth 
gallon  c;i8t  of  epirita.    CoIUe  arranged  with  iLe  clerk 
thst  the  cask  should  be  sent  to  him  by  the  drayman  of 
certain  Elgin  brewers,  and  that  the  permit  should  be 
M  v\^r       ri>'"ic  f^f  Jumea  Smith,  or,  it  intcht  be,  James 
^^'fclKSlfei^lsJh  namoa  having  been  mentioned.    A  permit 
^i^ttllnj  l&ItiDc  oi/Ianies  Stablee  was  proeured  apon  a  re- 
^V2,i^'fl*'*tTwi»S  si^HCd  on  behalf  of  the  defendants,  and  the 
ffc|^^'"  r'fek^f  ^ii^9  .w^A  sent  to  Collie  by  the  drayman,  along 
lOvP  ^      lhcp«nliitjln  DamB  of  James  Stables,  and  an  iu- 
-   ^^T^^titW  epA-its  119  having  been  purchased  bv  CoHie 


The  Bupervisor  harinff  got  information  that  C^j!!'-  ' 
retailL'd  ppirits,  be  cnllcd  on  him,  on  lI9th  J'l 
and  got  till'-  essk,  which  was  addrei^d  to  Stu' 
Collie  gsvo  hicn  the  permit  and  invoice  which  K  - 
mentioned.    About  two  gnllonsof  i-pcritshiulbecattka, 
out  of  the  cask.  Stables  knew  notbtn^ij;  of  the  in 
and  Kna  nut  a  customer  of  tho  deftjudants.    He  is  1 
rner^  about  tho  same  distance  from  Etuthcs  ms 
totl-gsite;  but  the  toll-gate  ia  Dot  on  the  road  to  it. 

On  the  purt  of  the  Crown  it  was  maintained,  that 
apt.q  constituting  the  offence  were,  the  gelling  of 
spirits  to  Collie,  the  obtaining  of  a  permit  for 
name  of  Stabler,  and  the  sending  of  them  out  iritb; 
permit  to  he  delivered  to  Collie:  That  the  dcfi 
clerk^  who  had  the  charge  of  the  Bale  and  the 
out  of  their  spirita,  was  a  party  to  these  aets: 
amounted  to  the  procuring  and  snfTering  a  perout 
infidc  use  of  for  atiother  purpose  tbaa  to  aeco>ni| 
uc-tual  removal  and  delivery  of  the  spirits  u  thi 
pressed,  as  charged  in  the  second  count  of  the 
tion;  and  being  done  by  the  flerk  within  the 
signed  to  hira,  and  in  furtherance  of  the  dieft 
business,  the  defendants  were  rcsponHlble. 

The  defence  generally  was.  that  the  jirrmit 
tained  according  to  Collie's  directions:  Ttuii 
dants  got  no  adrantnge  from  its  being  in  OH 
rather  than  another,  nor  yet  from  its  use:  TfatS 
sent  the  drayman  fur  the  whisky,  and  so  iho 
aod  delivery  of  it  were  hisacte;    That  tho  peBlllj 
laid  on  the  person  doing  the  act,  the  defcndanUflfivi* 
liable  for  anything  their  elerk  did  in  the  mattes' 
not  being  done  for  their  benefit,  or  to  serve  wff^- 
able  purpose  fif  theirs.    And  fWlher,  thtit 
in  the  information  was  kid  on  the  wrong  clan*  d 
section  of  the  statute:    That  it  should  batT  UxvOlte 
clause  whii-b  imposes  the  penalty  ou  every  p^Mflfe 
having  obtained  a  permit,  shall  proi'ure  or 
removed,  pent  or  delivered,  the  commodilii  ■  -r«*f^^^ 
it  to  any  other  person  than  the  pcrsion  to  M 
porniit  shall  permit  them  t\j  be  sent:  Tli.i' 
wa.t  proved,  it  was  tlita,  and  not  what  was  i  Lar^^td  bfl 
count  in  the  inf^^rmatxon.  fl 

The  clikiii^es  in  the  s{H!tton  of  the  statato  rdbmf'fl 
the  informalioa  huvlng  been  laid  on  the  latter  th^B 
are —  H 

"  And  ovvTy  peraoD  whn,  baring  obtained  a  liaHpH;^! 
remove,  or  weni!.  or  (Jdivr,  or  CA«i*e.  or  procuTr.  o» 
be  itimoTi-d,  ^ent,  or  d^livt^rnd,  the  (.■omiui-itin'  ^ 
any  fluuli  periDLt,  tu  any  othot  pemon  lhait  lli<  )■ 
tltc  Raid  pcnuit  shaW  permit  tfae  saiil  cnni  r  '  -M 
ot  sball  teiutiVo  or  tuiad  witl>  ^aah  iktiui  :  ^ 
tiia  IhfiO  tlie  comiuoditiiaHpccilioi  ami  1  fl 
tbeteby  perjuittu-d  tu  li«  Teraorcd,  or  any  l  V 
(|iliiritiCy  nf  Kiiih  rotiiiiioditifs;  and  «vciy  pi 
rcqiKe!,  obtniri'.  nctl,  lead,  dtlivt-r,  iinpluy.  o:  1  ■ 
P'^rmit,  or  liball  pKi^tirt:  ur  jtiiffeT  any  [ic-r'nit  t<  S 
ntitiiiiiL'd,  sa\d,  Ji-nt,  tlL-livc-ri'd,       fin  *  ' 

fur  itoy  ot  licr  nf^a  or  piirpoae  wbate  'cvi  "''i^l 
tbe  actual  ri  niavnl  noil  dullivery  of  llic  ti  <  -  <^^H 

4;x;<rfSMd,  ahull  Rir  oror^  such  ttCTcncc  uvcroily  lotkitiBH 
of  £500." 

Lord  RobertHrm  wad  requQBtcJ  U>  '  '",^^1 
of  hi-i  charge  to  the  jtiry^  ffbiohbis  L  I  '^^^1 
tcruia —  ^^^1 

"  t  charged  tlie  jiii  tliat  (inlfS^  Uiey  -«''ir  sat!*ft«^^H 
felirianlK,  or  f!lbel  of  tlii-rn,  lt^4:rij  in  tilt  '  ^ 

uf  Dim  facrlH  duue  wmli  r»lK>ct  U}  (lie  '  V 
fliianlU  Mild  for  tbe  dt>>n^lani«."  I 
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Od  the  groaQd  of  this  being  a  misdireotioa  in  law,  a 
fah  yns  obtained  on  the  defendants  to  shew  cause  why 
the  rertUct  should  not  be  set  aside,  and  a  new  trial 
granted. 

The  case  was  argned  on  this  rale  before  the  six  Ex- 
chequer Judges  (Lords  Fullerton,  Murray,  Robertson, 
Batherford,  CurriehiU  and  Deas)  on  the  27th  June 
18o3,  by  the  Solicitor-General  (Handyside)  and  Mr.  A. 
R.  Clark  for  the  Crown,  and  the  Dean  of  Faculty 
(loglis)  and  Mr.  Macfarlane  for  tho  defendants.  The 
foUowiDg  authorities  were  cited  on  the  part  of  the  Crown : 
Pncefding  not  criminal — Attchiaon  v.  liveritt,  1  Cow- 
per,  382,  and  Siddon's  case,  bebw.  Liability  of  master 
forservant — Smith's  Law  of  Master  and  Servant,  p.  146, 
and  cue  of  Attorney- General  v.  Allan,  Michaelmas 
Term^^  1850,  therein  referred  to;  Malt  Acts,  7  &  8 
Geo.  IV.  cap.  62,  §  46,  and  11  Geo.  IV.  cap.  17,  §  35; 
The  King  v.  Dixon,  3  Mattle  &  Selwin,  11 ;  The  King  v. 
Gntch,  1  Moodie  A  Malkin,  433;  The  Queen  v.  Dean, 
12  Jloeaon  &  Welsby,  39;  the  Attomy-General  v.  Sid- 
(kiD,  1  Oompton  &  Jer?is,  220,  and  1  Tyrwhitt,  41 — 
1830. 

The  judgment  of  the  Court  was  delivered  to-day  (1 1th 
Jnlj  1853)  of  consent  of  parties,  and  to  be  held  as 
given  as  of  Lammas  term  last : — 

Lord  Rvtkerfard  {Lonit  FuJUrton  &  Murray  concorring). — The 
count  at  the  information  n|K>n  which  the  Crown  in  this  case 
innitcd,  wu  the  Mcond — namplr,  that,  contrary  to  the  atatata 
the  2d  of  Wltllam  the  Fourth,'  c.  16,  §  18,  the  dvfeodanta, 
John  6mt  and  James  Grant,  did  procure  and  suffura  certain 
permit,  hr  the  removal  of  certain  spirits  to  the  stock  of  one 
j«nie<iStal)]e«,  "to  be  employed  and  made  tise  of  for  another 
purpose  than  to  accoinpaay  the  actual  removal  and  delivery 
of  the  commodities  as  therein  expresfied."  The  clanse  of  the 
ikctof  parliament,  Boforasfonnded  on.  is  thos  expressed — "  And 
eveiy  penoo  who  shall  request,  obtain.  Bell,  lend,  deliver,  em< 
ploy,  or  make  use  of  any  permit,  or  etiall  procure  or  snffer  any 
pormit  to  be  requested,  obtained,  sold,  lent,  delivered,  or  em- 
ployed, or  made  nseof,  for  any  other  use  or  purpose  whatsoever 
than  to  accompany  the  actual  femoral  and  delivery  of  the 
'nmraoditifs  as  therein  exprewted.  shall,  for  every  inch  otbnoe, 
ii'VfraHy  forfeit  tho  snm  of  X500." 

In  tho  trinl  of  this  information,  the  learned  Jndge  who 
•rcxidfd  stated  to  the  jury,  "  tliat  nnless  they  were  satisfied 
he  defendautP,  or  either  of  them,  were  Id  the  personal  know, 
edge  ot  the  facts  done  with  ruspect  to  the  offence  charged, 
hey  should  find  for  the  defendants."  The  jury  found  for  the 
left^Qdnnts.  A  new  trial  has  been  moved  for  on  behalf  of  the 
Irown,  in  respect  of  what  is  stated  to  have  been  the  roisdireo- 
ion  of  the  Judge  in  this  part  of  his  charge.  No  bill  of  excep- 
loDs  Is  tendered,  hot  the  case  fs  npon  a  motion  for  new  trial ; 
nd  this  motion  Is  met  by  the  defendants  upon  the  grounds — 
\nt.  that  there  ww  no  misdirection  upon  the  part  of  the 
Qdga  ;  and,  teeondUf  and  nparateltf,  that  the  evidence,  in 
ny  view  which  can  be  taken  of  it,  did  not  amount  to  the 
8«nce  charged,  and  that  a  new  trial,  therefore,  should  not  be 
ranted,  as  being  an  idle  and  nnavaillpg  procedure. 
The  >Ert(qneation  thus  raised  is  one  undoubtedly  of  impor- 
ince,  as  bearing'  very  generally  upon  the  administration  of 
le  revenne  lawa  1'hough  it  did  not  appear  from  the  record 
hat  were  the  accompanying  remarks  nf  the  learned  Jndge, 
or  how  fas  these  might  have  qimllAed  the  particular  position 
poo  which  the  motiun  for  new  trial  was  made,  it  wa**  admit- 
td  on  both  dde^  and.  as  I  nndentood,  with  the  assent  of  the 
anied  Jndge,  that  the  direction  most  in  trath  be  considered 
i  one  In  law,  and  as  amounting  to  a  statement  that  the  Crown 
as  not  entitled  to  a  verdict  nnless  personal  knowledge  of  the 
ctB  done  in  the  employment  and  ose  of  the  permit,  which 
as  said  to  constitute  the  offence,  was  carried  home  to  tho 
afandant^  or  either  of  them,  and  that  the  defendants  were 
rtlUed  to  a  verdiot— thoiq;b  tiia  statutory  otfence  might 
av*  bim  committed  by  their  servant— provided  they  wen 
at  In  fenoMl  knowledge  of  the  fiMts. 


After  the  able  argument  bad  at  the  bar,  and  the  best  conri- 
deration  I  have  been  able  to  give  to  the  case,  it  humbly  ap- 
pears to  me  that  the  verdict  cannot  be  supported,  and  that 
this  is  one  of  the  Cdses  in  which  the  acts  done  by  the  servant, 
if  within  the  province  of  his  employment,  and  amounting  to 
the  statutory  ofieoce,  bind  the  master,  and  snbjuct  him  in  the 
penalty. 

It  was  admitted  for  the  defendants  that  the  present  was  not 
a  ciiminal  case,  because  there  was  a  conclusion  for  penalties, 
nor  to  be  judged  of  by  those  principles  which,  in  matters 
strictly  criminal,  subject  to  punishment  tho  author  alone  of 
the  crime,  but  that,  though  penal  in  one  sense,  it  was  truly 
a  civil  suit,  and  to  be  determined  upon  the  principles  which 
regulate  dvU  liability. 

It  was  contended  on  the  part  of  the  defendants,  and  admit- 
ted on  the  part  of  the  Crown,  that  the  present  was  not  one  of 
those  cases  where  a  master  is  made  liable  for  statutory  offences 
committed  in  bis  premises,  or  in  the  course  of  his  trade,  in- 
dependcntiy  of  personal  knowledge  or  participation  In  the  act, 
and  without  regard  also  to  the  nature  and  extent  of  the  charge 
entrusted  to  the  party  who  may  have  done  the  acts.  The  4th 
of  Geo,  IV.  c.  94,  sliews  many  such  oases,  as  in  §§  34,  36,  87, 
92,  120,  and  others.  The  statute,  in  those  insUnces,  is  so 
peculiarly  ezpreesed  as  to  leave  the  master  without  defencu 
if  the  thing  prohibited  be  done  in  bis  premises  or  course  of 
his  trade,  und  furnishes  no  analogy  that  can  be  of  use  in  the 
decirion  of  this  qnestion.  Tlie  Crown — adopting  this  view- 
further  admitted,  and  indeed  contended,  that  the  case  rested 
entirely  upon  the  known  principles  of  common  Jaw  which 
nigttlate  the  responsibility  of  a  master  for  acts  done  a  ser- 
vant wtthio  the  sphere  of  bis  employment. 

Both  parties  were  thus  a-^reed  upon  the  conditions  of  the 
argument ;  and  assuming  for  the  present  the  permit  to  have 
been  employed  and  nsedf— oontraiy  to  the  provinonsof  the 
statute— by  the  officer  of  the  distillery  charged  with  the  use 
or  employment  of  the  permit,  the  question  is— shall  the  master 
he  without  responsibility  because  he  may  not  have  been  per- 
sonally cognizant  of  the  acts  of  the  servant,  nor  approved  of 
them,  either  before,  or  at  the  time,  or  subsequently  f 

It  is  not,  perhaps,  immaterial  to  remark  at  the  outset, 
that  the  clause  of  the  act,  under  one  section  of  which  this 
information  U  laid,  ennmerates  a  great  numtwr  of  offences, 
some  of  them  amounting  to  direct  crime,  some  of  them  being 
ctiaracteriaed  as  being  done  fraudulently,  and  others  as  being 
done  knowingly  or  willingly.  The  particular  section,  however, 
now  under  consideration,  ami  which  stands  among  and  like  all 
the  others  as  a  separate  charge,  is  not  qualified  in  any  such 
way,  but  Is  introduced  simply,  and  without  limitation,  in  these 
terms — And  every  person  who  shall  employ,  or  make  use  of 
any  permit,  or  shall  procure,  or  suffer,  any  permit  to  l>e  em- 
ployed, or  made  use  of,"  &c. 

Con^dering  that  the  information — though  it  may  be  penal — 
is  still  a  civil  suit,  to  be  decided  upon  the  principles  that 
rule  civil  liability,  it  is  not  easy  to  find  any  ground  which 
should  relieve  the  master  from  respontibility  for  the  wrongful 
or  irregular  act  committed  by  a  servant  in  matters  under  his 
charge.  The  question  would  arise  very  diffsientiy  if  the  sei^ 
vant  so  acted  beyond  his  province  In  matters  not  committed  to 
him.  nor  under  bin  charge.  But  the  contention  on  the  part  of 
the  Crown  is,  that  within  the  sphere  of  the  servant's  employ- 
ment the  master  is  answerable  for  his  servant's  act.  The 
cose,  too,  would  assume  a  very  different  complexion  if  the  act 
committud  amounted  todirect  crime— as,  for  instance,  the  for- 
gery of  a  permit ;  if  the  ohaige  was  so  qualified  that  it  would 
infer  direct  fraud  in  the  committer.  In  such  instances  tlie 
master  might  not  be  liable  for  the  servant's  crime  or  the  ser- 
vant's fraud ;  and  without  stopping  to  consider  the  question 
upon  which  party  the  <mm  might  lie,  or  to  what  extent  the 
master  might  be  liable  to  adverse  presumption,  it  may  well  be, 
that,  if  in  ignoraooe  of  the  particulw  act  done,  and  not  liaUa 
in  consequence  of  any  general  antboiitj  or  instroctiont  to  do 
such  U^pil  acts,  liabiUty  should  not  attsch  to  the  master.  But 
there  Is  no  such  peculiarity  here.  The  party  is  Bought  to  be 
made  liable  for  a  breach  of  statutory  direction ;  and  If  he 
tnuts  the  matter  to  a  servant  who  violates  the  statnte  in  the 
management  of  the  business  committed  to  him,  why  should  the 
master  not  be  liable  in  a  civil  suit,  though  thfrosnclmdon  be 
for  penalty  ?  NotUng  has  been  pn«p^>^ 
io  such  a  case  as  tiic  present,  ^oula  operate  To  lestncOhe 
liaUlity ;  and  the  principles  Udd  down  in  such  cases  as  The 
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Attoroe.r-Oeneral  v.  Siddon  and  BiDDA  (1  Tjrrwhitt's  Exch. 
CasM,  p'-il),  and  In  tfae  other  casm  there  referred  to,  wem 
not  to  joBtify  exempUoQ  upon  the  mere  ground  of  the  want 
of  peraonal  knowledge  of  the  act.  In  the  case  of  Slddon,  the 
moster  was  answerable  eren  for  a  frendalent  net  committed  f  n 
hia  absence,  because  the  act  of  fraud  there  done  being  for  the 
benefit  of  the  master,  and  to  cover  a  former  act  of  direct  fraud 
by  the  mafter,  was  held  to  be  within  the  scope  of  the  servant's 
employment.  In  no  view,  therefore,  can  it  he  correctly  said 
that  personal  knowledge  of  the  act  1h  neceiisary  to  constitute 
liability.  It  is  alwa>'a  necessary  to  look  to  the  natnre  and 
extent  of  the  cliarge  committed  to  the  servant.  That  may  he 
such,  and  so  large,  as  to  infer  liabiiity  for  a  criminal  or  fnirt> 
dulent  act ;  nnd  even  though  to  limited  as  U*  save  from  the 
conspqaences  of  crime  or  frand  committed  hy  the  servant,  and 
in  which  the  maxter  was  not  directly  participant,  to  leave  the 
master  liable  for  the  fiervant'e  breach  of  etatutoiy  regiilatfoD, 
if  done  within  the  fcope  of  his  employment.  And  I  muxt 
observe,  that  the  very  principle  which  «?ems  generally  denied 
In  the  charge  is,  to  a  certain  extent,  involved  in  It.  For,  in 
this  information,  brought  ngainnl  two  defendant*,  it  hat  been 
oaid,  that  to  justify  a  verdict  for  the  Crown,  both  or  either  of 
the  defendants  must  be  proved  to  have  l)een  in  peraonal  know- 
ledge. Now,  If  it  was  meant  to  say  that  personal  knowledge 
oroved  against  one  defendant,  wonid  snbject  not  that  party 
(  nly,  bnt  the  other  defendant,  the  supposed  ignorant  partner, 
it  is  plain  that  the  verdict  would  have  gone  beyond  the  paity 
against  whom  atone  personal  knowledge  was  proved.  On  the 
other  band,  if  this  be  not  the  construction,  and  if  a  company 
and  absent  partners  shall  not  be  liable  under  such  an  informa- 
tion as  the  present,  and  proved  against  a  partner  of  the  coin- 
paoy  la  the  nuutagament  of  the  burinesB.  it  is  obvloas  that  the 
greatest  room  would  be  opened  for  evading  the  revenue  laws. 
But,  Indeed.  It  is  nuDeceesaTy  to  aiwnnie  such  an  extreme  case, 
for  if  the  act  of  a  seivant  within  bis  charge— because  wrongful 
and  illegal — sliall  not  bind  the  master  In  the  penalty  for  the 
irregularity,  it  is  plain  that  evasion  <tf  the  tow  would  be  prac- 
tical^le  to  auy  extent. 

It  is  not,  perhaps,  of  great  use  Id  sncb  a  case  to  r^er  to 
other  statutes ;  but,  while  the  provisions  in  the  6tb  tif  Qeo. 
lY.  c.  94,  have  been  referred  to  In  one  view,  it  may  not  be 
without  use,  as  shewing  the  meaning  and  intention  of  the 
legislature  in  such  cafles,  to  refer  to  the  provisions  of  the  7th 
and  8th  Geo.  IV.  c.  52,  which  are  certainly  remarkable. 
In  various  previous  sections  of  that  statute,  lieavy  penalties 
are  laid  expressly  npon  tfae  maltNterand-makerof  malt,  for 
breach  of  statuto^  regulations.  The  penalties  are  put  npon 
the  malbiter  or  maker  of  malt,  and  he  is  not  In  direct  words 
made  liable  for  wliat  la  done  by  his  workman,  servant,  or 
labourer.  But  the  46th  section  contains  a  very  important 
provision — namely,  that  if  a  workman,  or  servant,  or  labourer, 
shall,  maliciously,  and  on  purpose  to  Injure  bis  mastxr,  commit 
•n  act  iuferring  the  penalties  of  the  previous  statutes,  such 
workman,  servant,  or  tobourer,  shall  be  liable  to  prosecution, 
by  acertain  procedure,  to  conviction  and  to  puniobment ;  then 
follows  the  remarkable  proviso — "  Provided  alwayit.  tbat  no- 
thing  herein  contemned  shall  extend,  or  he  deemed  or  construed 
to  extend,  to  repeal,  alter,  or  affect  any  penalty  or  penalties  on 
the  maltster  or  maker  of  malt,  by  whom  or  in  whose  service 
or  premises  any  such  workman,  servant,  or  labourer  as  afore* 
said,  shall  be  employed,  by  reason  of  any  such  offence  or 
offences,  bnt  that  every  sueh  maltster  or  maker  of  malt  shall 
itUI  remain  and  continue  liable  to  all  and  singular  such  penalty 
or  penalties,  anything  hereinbefore  contained  to  tliu  contrary 
thereof  notwithstanding;  unless  such  maltstor  or  maker  of 
inalt  shall  forthwith  prosecute  such  workman,  servant,  or  la- 
bourer OS  aforesiUd,  to  conviction  as  aforesaid,  and  shall,  betbre 
the  recover)-  of  any  such  penalty,  produce  to  the  Commisdooers 
«f  Excise  if  in  England,  or  to  the  OommisaioDer  or  Commis- 
sioners and  Aaristant  Commissionem  of  Exclso  If  in  Scotland 
nr  Ireland,  a  certificate  of  such  conviction,  and  of  the  work- 
man, servant,  or  labourer  so  convicted,  having  suffered,  or  be- 
ing in  prison  under  such  sentence,  and  suffering  such  puui&h- 
ment  as  aforesaid." 

'  It  is  plitin  that  the  whole  subject-matter  of  this  proviso 
would  have  been  altogether  unnecessary  if  the  master  was  not 
bound  by  the  act  of  Uh:  servant,  unless  the  act  of  the  servant 
became  (he  master's  by  the  approval  or  partlcipaticm  of  the 
latter.  This  statute,  then,  under  a  pbraaeology  which  sub- 
i«ctad  the  maltst«i  or  nakei  of  auAt  only,  imposed  on  blm 


the  penalty  not  only  for  the  wrongftil  or  int^luaebtif  Oi 
servant  within  the  scope  of  the  emi^oyment,  but  tnmti^ 
also  for  Illegal  acts  intended  far  the  fnjery  of  tlie  nater,! 
the  latter  did  not  throw  off  all  gmnnd  nf  lUbilttrbyira 
cuting  the  servant  to  conviction  and  punishmeDt  Tbeail 
undoubtedly  under  which  this  information  isUld,deiMt(Mk! 
liability  against  the  party  more  directly  than  UwiUtiliM 
has  just  been  referred  to. 

It  was  ackod,  whether  the  master  was  to  he  fatU  E* 
without  any  proof  of  knowledge  of  tiieacta  doM,ftrnr| 
one  of  the  offences  charged  in  the  18th  section  o(  tht^d 
Will.  IT.  c  16.  The  answer  seems  satisbctorr,  tint,  k  W 
maBter's  liability  was,  upon  both  sides,  put  uptn  theaw* 
law,  it  does  not  follow  that  liability  shall  be  the  sum 
direct  crime  or  fraud  is  alleged  as  matter  of  chtrge.  Bsi 
t^at  view,  it  Is  not  tbetipcri>onal  knowledge  of  tbeitltila 
that  Is  alone  material.  The  extent  and  scope  of  thCRinai 
charge  and  authority  must  also  be  considered ;  and,  uiia. 
ea«e  of  Slddon.  Implied  authority  may  be  snfKdrDt,  ikp 
the  act  was  a  crime,  and  the  master  was  not  in  the  Icnnk^ 
of  the  particular  act,  but  it  was  oovered  only  byeanttin 
general  authority. 

On  the  whole  matter,  looking  to  the  dlreetloD  tiOMdb 
the  jury  must  have  held  to  take  the  case  from  tli(iiRe4; 
ration,  unless  they  thnnght  the  defendant*,  oreitbntf  A*! 
to  be  in  the  personal  knowledge  of  the  facts  doiM,  H  iffa 
to  me  that  on  this  ground  the  verdict  cannot  be  ntppcuM 

This  brings  me  to  the  consideration  of  the  snwI  ^ 
taken  by  the  defendants,  namely,  that,  looking  to  tbe  jf 
there  U  nothing  to  support  the  charge  as  laid  epoo  tbtktf 
count,  which  the  Crown  selected.  AbonttfaerelenKjtfs 
count  there  can  he  no  doubt.  It  is  correctly  Ikid  gdI!*:: 
statute.  Nor  is  It  any  answer.  In  a  caae-of  this  kiitLt-f 
that  there  is  another  clause,  or  another  section  oliti 
under  which  the  information  might  have  been  Wtietl'W 
as,  for  instance,  that  the  commodities  were  gtrue  Ui^ 
eut  penton  than  the  one  to  whom  tbo  permit  applH^^ 
tbat  other  words  under  the  same  section  might  kin'  i 
met  the  case.  It  Is  enough  that  Uie  case  Uiti  W 
under  the  statute,  and  that  the  case,  as  ao  laid,  shdl  li« 

Liouking  to  the  proof,  it  may  not  on  all  poiata  be  Mti^r  ] 
but  it  seems  Impcesible  to  isy  that  in  tliia  view  it  iiu^ 
which  should  have  been  left  to  the  jury.  Wiilioni  »A 
to  Lleweiliii's  evidence  with  respect  to  what  JolinGnf  * 
it  i<  plain  frmn  the  evidence  of  Collie  and  of  Smith,  i'"'^ 
who  was  the  clerk  of  the  distillery,  and  tekingdiup)* 
sales,  knew  tlwt  Collie  was  the  real  buyer,  and  thitSM' 
ranged  between  them  to  take  a  permit  in  tltenunerf^ 
beuause  Guliie  had  no  spirit  licence,  and  to  cover  Ilie  km' 
Excise  Laws  in  tbatmntter.  Then,  as  to  the  uaeol  iht^i'' 
Proctor,  who  was  undtr-flerk,  and  took  his  orden  (nm'^ 
got  the  request  note  made  obt  in  Stables'  dshm,  tsi  ■ 
and  the  whisky  to  Inch,  wlio  was  CuUie'e  servant  in  tht  ^ 
to  carry  the  whiak^  to  Collie.  Ceo  It  be  said  tint 
a  question  for  the  jur>-,  upon  this  evidence,  whether Svi* 
Proctor,  the  officers  of  the  distillery,  and  in  charge,  <fti 
ploy  or  use,  or  suffer  to  be  emplwyed  or  used,  ibe  pw*^ 
other  purposes  than  b>  accompsny  the  actual  nmo*^*^* 
livery  uf  the  commodities  as  therein  expressed  t  liM*' 
posrible  to  read  the  words*  tlterein  expressed.' mff^*! 
10  the  ciimmnditiei^  and  nut  toeztend  v>  tbe  winknlif' 
the  permii,  Tliere  is  no  reason  to  give  such  a  liaiiiedwf' 
those  words ;  tnd  the  expression  is  very  ditUreat  ■ 
previously  used,  where  the  object  was  to  ^peak  of  d^B^* 
moditie*.  There  was  plainly  an  employment  utvat^'^f 
mil.  When  a  distiller  or  his  managing  derk  •eiMls«li'>^f 
mit  spirits  which  he  caniiut  leg^ly  send  out  of  k|» 
without  a  permit,  I  cannot  hetiuto  in  holdiog.tbat  Ke<^ 
or  uses  the  permit.  I  do  uut  know  what  otherviss  wf^^ 
or  use  of  a  permit  can  bf.  It  would  cleerly  apfser.tfc*' 
that  there  was  evidence  for  the  jury  upon  ibeniv^i*''' 
to  found  a  verdict  against  the  defendauts,  it  waAfcsw*^ 
sufficient  to  bring  home  tlie  statutory  oflenor,  H"^* 
breach  of  regulation,  to  Smith  and  Fruetor,  ibeW**** 
tlie  distilltfiy. 

Oil  the  wiiule  matter,  then,  I  am  of  t^M^Mi 
should  be  set  aside,  and  a  new  trial  granted. 

Lord  CMTTiMlL—Tiw  question  in  this  ea8eHlMW>*|T 
diet  obtained  by  the  deteitdanu  should  Iw  mAmmff 
trial  granted  f  This  quettiuB  arisen  m»  «K»IP*  ' 
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ium  to  tbe  cbuge  of  tiie  Jndgo  who  preiided  at  tba  trial,  but 
11  ■  motion  for  a  new  trial ;  and,  tberefore,  the  solatioa  of  tlw 
uettion  depMids,  not  to  much  on  the  correcioess  ot  that  clurge, 
s  on  tlie  merit*  of  tlie  rertliet  itself.  If  tbe  Tenlict  which  the 
efendinti  liave  obtained  be  fully  trarraoted  bj  the  oTidenve, 
rlitjtber  the  charge  nf  the  Judge  be  correct  or  not,  I  think  that 
liey  cannot  jiuti/  be  deprived  of  the  benefit  of  tliat  Terdtcl.  1 
rould  have  been  of  tbie  opinion  eveu  if  the  qoeition  had  been 
ne  between  prirate  parlies  ;  aod  ttill  leu  do  I  feel  mytelf  at 
bertjr  to  deprive  tbe  defeodanu  of  tbe  verdict,  if  it  appear  to 
«  to  be  a  right  one,  when  they  caonot  obtain  lademnifloatioo 
T  the  expense  of  the  procedure. 

One  (tf  the  grounds  on  which  the  defendant*  miUDtaia  that 
lis  motion  should  be  refuiied,  is,  that  the  infonnnUon,  as  tlwy 
Wge,  is  laid  on  a  wrong  obnse  of  tlw  statDte  S  Will.  IV.  c.  16. 
io  not  adopt  that  view.  Whether  or  not  the  facta  would  bare 
pportod  an  inforoiatioQ  on  other  partj  uf  the  statute,  is  quite 
difbieat  question,  which  is  not  before  us.  Wliat  the  defen- 
nts  are  accused  of  in  the  information,  is  employing  and  mak- 
;  use  of  a  certain  permit  for  another  purpose  tt:an  to  accuio- 
riy  the  actual  remorat  and  delivery  of  the  permitted  commo- 
■y  as  therein  expressed,  or  procuring  and  suffering  it  to  be  so 
I'ployed  and  made  use  of.  Am)  the  statute  expressly  enact*, 
IK  every  person  so  employing  or  malting  use  uf  a  permit,  or  ' 
M:uring  or  suffering  it  to  be  so  employed  or  made  use  of,  shall 
'feit  ttie  sum  ot  £34M).  I  think,  therefore,  that  the  iaformatimi 
ntains  a  relevant  charge,  and  that  a  new  trial  shootd  not  be 
fused  on  the  ground  of  the  information  not  liaving  been  pro< 
triy  laid. 

fiat,  on  the  other  hand,  in  inquiring  into  tbe  merits  of  the 
Tdict,  it  is  necessary  to  kieep  Id  view  what  is  tin  precise  ofleoce 
ith  which  tlie  defendants  are  charged  In  tbe  information,  and 
im  the  commission  of  which  tliey  are  acquitted  by  that  rer. 
ct ;  and  when  I  look  at  the  cnse  in  this  aspect.  I  think  that 
y  Nufflcient  ground  has  been  stated  for  depriviog  the  defendants 
■  iheir  rerdict. 

The  ground  on  which  tlie  verdict  is  challenged  Is,  tliat  ttie 
ry  were  misdirected,  by  being  charged  to  find  fur  the  defeii- 
nts,  unless  they,  or  either  of  tliem,  slwuld  be  held  to  have  been 
the  personal  kuowledge  ot  the  facts  dune  with  respect  to  the 
i>iH:e  charge<l.  1  think  not  only  that  this  was  quite  a  correct 
irtte  in  reference  to  that  offence  which  a^iie  appears  to  me 
liv  chatted  in  the  Information,  but  that  it  is  by  no  means 
It  r  that,  in  reference  to  tliat  offence,  tbe  knowledge  of  the  dv- 
«l<tnta  would  be  a  matter  of  any  relevancy. 
riM  fdause  of  the  statate  on  which  tbe  information  is  ftnind< 
enacts,  that  "every  person  who  sliall  request,  obtain,  sell. 

deliver,  employ,  or  make  use  uf,  any  permit,"  fur  any 
er  use  or  purpose  whatsoever  than  to  accompany  tlie  actual 
loral  and  delivery  of  the  commodities  as  therein  expressed, 
r  who  shall  procure  or  suKr  a  permit  to  be  so  requested, 
ained,  sold,  lent,  delivered)  or  employed,  or  made  use  of;" 
ill  incur  tlie  fbrfeiture.  lliere  are  here  set  forth  six  diflbrent 
iga  applicable  to  different  suges  in  the  history  of  a  permit, 
[  the  cummissioD  of  any  one  of  which  is  to  sutgect  the  offender 
the  forfeiture.  The  first  thing  is  the  improper  requesting 
a  permit  from  the  Excise  officer — a  proceeding  which  is  ex- 
ined  ia  the  evidence  in  this  case.  The  second  stage  is  the 
iroper  obtdning  of  a  permit  from  the  office.  The  third  aud 
fourtli  are  tlie  improper  selltng  and  lending  of  It  after  it  Is 
sioed.  Tlie  fifth  is  tlie  improper  delirery  of  It.  And  the 
.h  stage  is  the  improper  use  or  employment  of  it.  Nnw, 
loagh  the  information  relevantly  clwrgea  tlie  sixth  of  these 
ncea  against  the  defendants,  it  dues  nut  cliarge  tlicm  nith 
or  any  une,  of  the  first  five.  Under  tliis  iufurmiitioii,tliere' 
tliere  oaii  be  no  question  whether  the  defendaiitv,  eitlier  m 
ueetiog  the  permit  Iroiu  tlie  Excise  Office,  or  in  utttaioing 
>r  in  delivering  it  to  the  person  to  whom  it  was  given,  did 
or  tiie  illegal  purpose  referred  t'>  in  the  statute;  and  in  dis-- 
tug  ot*  the  present  C4ae,  it  cannot  be  assumed  iliat  in  all  or 
of  tliese  stuges  in  the  history  of  the  permit  in  question  tht-y 
d  illegally.  The  statute  itwif  carefully  distiitguisiies  the 
rce  of  misusing  and  miseoi  ploying  tlie  permit  from  other 
\txm  relating  to  the  previuus  stages  ut  its  histttfy  ;  and  in 
vase  (more  especially  as  it  is  a  penal  action,  although  not  a 
n\»al  prosecution),  care  must  be  taken  not  to  confuund  the 
r  ufietlue  charged  with  other  oflbuces  which  ore  not  charged 
.he  iaA>nnation. 

'tte  lAmrgt  in  the  infomation  is  limited  to  the  purpose  for 
di  th«  |iuinlt  was  made  use  uf  and  employed.  That  it  was 


maile  use  of  and  employed  in  contravention  ot  the  statate  is 
proved.  But  were  tbe  defendants  the  parties  1^  wiiom  it  was 
so  madeuseof  and  employed?  It  is  not  proved  that,  personally, 
they  wwe  connected  with  tlie  illegal  use  or  employmeot  of  this 
permit.  But  it  is  said  that  their  servants,  for  whom  they  are 
responitible,  were  parties  thereto.  And  this  might  have  been 
true  if  the  qaestioa  had  related  to  either  the  requesting  of  the 
permit,  the  obiainlng  of  it,  or  even  the  delivery  of  tt  to  the 
purcbasOT  ur  his  servant ;  fur  I  concur  entirely  In  ttie  exposition 
of  the  law  by  Lord  nutherftird,  as  to  the  liability  of  masters  for 
the  acts  of  others  in  their  employment  in  cast-s  of  this  descrip* 
tion.  But  assuming  that  there  was  nothing  illegal  in  the  pro- 
ceedings until  the  delivery  of  tlie  permit  had  taken  place,  and 
that  the  question  only  relates  to  the  purpose  for  which  the  de- 
livered permit  was  used  or  emplbyed,  I  think  that  tbe  persons 
who  so  illegally  used  and  employed  it  canuot  be  held  to  have 
been  servants  of  the  defendants.  These  persons  were  tlie  pur- 
chaser Collie  aod  the  drayman  George  Inch,  who  was  specially 
employe*!  and  sent  by  t:ie  purchaser  to  receive  the  goods,  atid 
to  whom  the  goods  and  the  permit  were  accordingly  delivered. 

If  ttie  defendants  had  been  carriers,  aod  had  b^n  employed 
to  carry  the  goods,  and  if  Inch  had  tieen  their  carter,  Uien  they, 
as  being  reipondble  for  him,  although  they  were  personally  igno- 
rant of  his  being  a  party  to  the  improper  use  and  employmeot 
of  tbe  permit,  might  have  incurred  liability  for  the  penalty. 
But  they  were  not  in  that  preiiicament,  and,  in  my  opinion,  they 
were  neither  directly'nor  indirectly  liable  for  the  misuse  or  mis- 
employment  of  the  permit  after  it  was  delivered  to  Inch.  Hold- 
ing, as  I  do,  that  the  offence  charged  is  limited  to  such  misuse  or 
misemploynient  of  the  permit,  and  that  the  parties  thereto  were 
not  servants  uf  the  defendants,  I  do  n.>t  think  ttie  latter  ineimed 
liability  for  the  penalty.  As  already  mentioned,  I  am  not  prepared 
to  sav'j  tiiat  even  if  they  had  been  in  the  personal  knowledge  of 
the  ucta  done  with  respect  to  tliat  ofience,  they  would  have 
incurred  such  liability  ;  and,  at  all  events,  as  tiiey  had  not  sncli 
personal  knowledge  of  tliese  acts,  I  think  no  ground  has  been 
established  for  setting  aside  the  verdict  obtained  by  liie  defen- 
dants. 

It  is  said  their  aervant  Smith  was  cognizant  of  the  intentiod 

of  Collie,  aod  the  carter  he  employed,  to  misuse  and  misem- 
ploy tho  permit.  Be  it  ito.  This  mi};ht  have  been  relevant 
if  the  defendants  had  been  cbargttd  with  the  offences  of  re^ueif- 
iag,  obtaining,  and  delivering  the  |>ermit  for  the  improper  purpose 
Set  forth  in  the  statute,  or  with  dome  of  the  other  offences  set 
forth  In  the  preoodlng  branches  irf  this  eoaotment,  because  in 
these  proceedings  Smith  would  have  been  acting  as  their  ser- 
vant. Bnt  as  the  InfotmaUon  contains  no  aach  chatgca,  and 
is  confined  to  a  different  stage  of  the  proceeding,  in  which 
iimith  neither  did,  nor  could,  act  as  their  servant,  1  think  that 
they  incurred  no  liability  for  the  misdeeds  of  the  othur  partiud, 
for  whom  they  are  not  responsihle,  although  one  of  their  ser- 
vonto  mur  have  been  in  the  kno.Oedga  thereof.  And,  on  this 
ground,  Icannot  concur  In  setting  aside  tbe  verdict. 

Lord  Deaa. — I  concur  in  the  opinion  of  Lonl  Rutherford,  that 
the  charge  in  this  cose  Is  erroneous  in  bo  far  as  it  lays  down, 
that  unless  "  the  defendants,  or  either  of  tliem,  wme  in  tbe 
personal  knowledge  of  tbe  factD  done  with  respect  to  tbe 
offences  ciiarged,"  the  verdict  should  be  for  tbe  defendants. 

I  think  personal  kuowlodge  of  the  CmU  which  coostltnted 
the  Offence  cannot  be  said  to  be  necess^iry,  either  io  general,  or 
in  this  particular  caw,  to  render  the  defendants  tiat>Ie,  either 
under  the  words  on  which  tbe  information  is  laid  (assuming 
these  to  Im  applicable),  or  under  the  words  on  which,  as  I  shall 
immediately  explain,  I  think  tbe  InformatlMi  might  more  ap- 
prupriately  have  been  laii'. 

Smith  was  tlie  dvfenilauts'  authorised  salesman,  empowered 
to  Sell  on  credit,  to  apply  tor,  obtain,  and  send  out  permits 
along  with  the  spirits  sold,  Proctor  being  clerk  under  him. 
Smith,  who  knew  that  Colliu  bad  no  spirit  licouse,  sold  and 
invoiced  the  sp-rits  to  Collie,  and  deUvered  tht'in  to  him,  ac- 
companied by  a  permit,  previously  obtained  tiy  Smith  througli 
Proctor,  in  name  uf  Htables.  The  transaction  wait  not  for 
Smith's  pToflt  or  benefit,  bnt  for  tliat  of  the  defendants,  whose 
iut -rest »  wa*  to  Jiske  sales  as  extensively  as  poerible.  The 
fact  that  one  of  the  defendants  lives  at  the  distillery,  and 
superintends,  does  not  seem  to  me  a  favourable  specUlty  for 
the  defendants,  conferring,  as  it  did,  all  the  better  opportd*.  , 
uity  to  have  instmcted  and  controlled  Smith, — especially  when 
it  is  Gonpled  with  the  fiarther  foct,  that  tbe  superintendlnirde- 
fondant  t^vo  wbat  cannot  be  regarded  as  a  trutbful  avwaot 


EEPOKTS  OP  OASES  DECIDED 


vt  the  matter  to  the  BUpcrvisor.  to  wbqm  le  at  firat  nan)  the 
«piriUt  were  Cftlllua,  and  then  that  they  hjid  been  ordered  hy 
HtHbles.  "  but  W  wouTii  not  allow  hin  hor^e  and  ■cart  lo  take 
them  up  tLe  Hteep  Umc  leading  to  hin  boiMc;"  whm'n",  ia 
point  of  fact,  SUibltis  hn<i  not  hbi^a  at  the  diatillefy  on  thu 
OCtiHHion,  or  ^iV'an  any  urdcr  nt  nil, 

ir  the  defendants  aro  not  liable  itndi>ir  the  fitatcitQ,  3n  cuch 
a  cnae  as  tliis,  for  the  acts  of  Smith,  it  nppearrt  lo  me,  tliikt  in 
order  to  violate  the  etftlute  witli  coinpiiratii'o  imijunity,  a  dia- 
Ciller  has  only  to  appoint  a  knowhi^  salf^nmu,  who  vill  r^rve 
Ilia  miLst(;r  zealou&ly  without  asking  qiiDRtion^,  and  who,  {f 
malcted  in  poaitltles,  witi  be  found  to  have  no  ineAiia  of  jmying 
them.  I  do  Dfiit  think  thlH  is  tho  lav.  On  tha  c^ntmly,  t 
think  til!!  trite  maxim  Jip(ili*a,  Qui  facit  atium  faeit  per  k. 
No  ppednl  cose  of  'l>Tea[;h  of  his  m!v°'tur'8  ordt^r<,  eittier  gtucTttl 
or  Fptciul,  on  the  [[lart  of  fimStl),  han  bi^eb  nlli'i^iid  Of  prortd  ; 
and  by  placing  hint  in  B  position  to  do  whiit  he  did  on  their 
1i«ba1f,  I  thinlT  the  act  oi  Smitii  bccaoie  sut>staDLinl9y  ths  act 
of  the  defenducts,  jnst  as  the  prcBidsny  Jud^iie'  SEieiiiG  to  hnfa 
livid,  that  the  act  of  lUe  onn  dtifi-nd^Dt  wonl'd  have  been  the 
act  of  thi;  other,  Ai-cordiDg1y,  if  Ciii;  comTnodilieA  had  bcfn 
BeiEed  white  in  the  conrso  of  rcuiova]  froto  th«  dcfciiduuta' 
prctiiiacs,  although  tu  their  DWtt  cnrCA,  uiiHl«r  thu  char^tt  of 
thc^ir  own  scrvaiiLf,  while  the  price  waa  qiilL  nnpnid,  and  thrra 
Lad  been  no  completed  delivery,  ao  that  they  r>emitined  tho 
defundnntH.'  pmjierty,  the  comLnodities  would  plalidy  have 
been  forfdted  nnder  the  concluding  words  of  Bcction  13  of  the 
Etatnte — A  ritsnU  winch  c»nld  not  wvll  occur  if  the  dcftrndAnta 
weT%  nnder  no  liiibility  fur  nliaC  wns  dout:  hy  Smith.  Adofit- 
ing^as  I  do,  cntiroiy  tb'e  lucid  obserratLODB  of  Lord  liatherlurd 
un  tliiH  imit  of  the  caSe,  I  think  it  iiuneceeeary  to  onlatgi^oci 
it  ^rthi;r. 

But  I  have  had  much  diflicntty  nn  the  iiuestlon,  Whether, 
with  refer(?ncr!  to  the  prouf  adduced,  the  information  doin  mil 
tarn  out  to  be  wronp  laid  ?  TLtj  etiitnto  bears — "e*orv  pertjon 
wlm,  having  obtainL^d  A  permit,  abnll  retnuVf,  or  Kctid^  or  di-^ 
lirtr,  or  wise,  ur  procure,  or  naffer  to  be  removed,  eent,  or  dc* 
livBred,  tlie  commodities  jpeoitied  in  any  sutcli  permit,  to  any 
other  pereon  than  tlia  person  lo  whom  the  uald  permit  s.hall 
pcrrmit  (he  «iid  commoilitles  to  be  vt^i,"  BhatI  for  ernry  aucb 
oflencp  incur  a  certain  forfeiture. 

Kow  it  is  admitted  on  all  hand^,  that  thi^  \n  pr^cixcly  wlinl 
Smith,  whom  I  identify  with  the  deftiadaTitt^,nctually  did.  "Hn 
hod  ol>tai]ik.-d  a  permit,  and  he  removL-d,  wnt,  or  delivered,  or 
caunad,  pTOCHred,  or  suffered  to  hi;  roniovtfd.  sen t,  or  di.-livervd. 
the  eotumodltli^BspeciQod  in  that  peinut,  to  a  diiTurent  p«rBoti 
tlum  the  pennon  to  whom  the  pfrmit  pcrmiltied  the  commodi- 
ties to  bii  itcnt  Tbu  olTence  proved  ralln;,  thcrufijri),  within  thu 
very  uords  of  thid^  part  of  the  otattite. 

But  the  lnfuri]iu.tjon  i^i  not  laid  upoTi  these  word^,  but  on 
siibneipient  wonU  which  ocrnr  in  the  middle  of  enactmcnta 
uppliuabte  niwiniy  to  ctiscs  "aIhtl'  tbi--  pertnit  is  u«:d  with  re- 
fi^n^noe  to  commodities  whicli,  in  ijiii^ntlty  or  identity,  ath 
difftjTcnt  from  thu  comtnudtties  tber^'in  expreBS<!d  ;  and  al- 
thoU!:h  [ha  precise  worde  relied  on  may  not  lie  so  limited,  it 
wnidd,  to  itiy  mind,  have  been  more  Batiifaclory  hud  the 
Crown  proceeded  upoa  the  word*  I  have  quoted,  which  are 
AH  cli^-arly  applicable  to  the  fudls  of  tbie  case  as  «orda  can  bu, 
aihd  iLtr  not  proceeding  upon  which  I  fanv^i  heard  no  reaaoD 
uhmI  turned,. 

Neveitbelcafl,  after  full  uonAideratioti,  nad  giving  due  wcl|;ht 
lu  the  viewH  citprcRKed  by  the  nnOni^"}*  yimr  LordflhipK,  I 
AID  not  prepared  to  nay  that  tbti  wt^rds  on  which  tha  informa- 
tion in  laid  ma/  not  al^  cover  thla  caec.  Tlieste  wohIr  wnm 
lo  relflti;  to  the  iiHe  mtidc  of  the  permit,  wb-^reftf  the  (iHt-nni; 
■truck  at  by  the  wordii  I  hfivi!  <(tui>ti!d,  may  hi:  coiiiiuillt:d  hy 
simply  sending  the  corantoditie»,  ur  HUlfi  ring  them  Co  be  Hint, 
to  another  pctwu  than  tiie  penmu  to  wham  the  pormic  pL>rmitfl 
them  lo  be  A^jnC,  whateVirr  bccutni^  of  the  permit  ilR-lf,  and 
wbeLher  it  dot'Kor  does  not  accuinjtany  lln;  CouimodiiipB.  Here 
I  think  tha  defi^ndanta,  Lhroui-b  Smith,  did  d<diver,  employ, 
or  make  use  of  the  periuLt.  or  prucujitd,  or  anllersd  it  lo  lie 
dvliv^red,  emplciycd,  oc  mudi-  uat*  of,  for  aiio(btr  purpOHc  thim 
to  accompany  tlie  actu^il  remorul  and  dtlivpry  lof  tho  commo- 
dities an  therein  eipresaod,  vf^,  for  the  purpo^^a  of  ipridln;,', 
deElvering,  or  conveying  the  cummoditien  to  Another  perroji, 
and  to  another  place,  than  the  peraoti  and  pluci?  eUprcwcd  ttD 
the  permiL  Upon  Iho  wliaEi>,  thfRforc.  nlthoni;!!  I  Ain 
Mttislipd  upoi5  this  Ibfvn  upon  iho  other  part  of  tins  ca«c,  I  can- 
ti*»(  c-arry  nny  liuritMioii  I  fi-el  iii  rci^ntd  to  it,  (he  l.-ii^Ui 'X' 


rctnsint;  the  motion  fgr  n  Dew  trial,  wbiub  I  am  otbefvlicit 

favour  of  ii^Antin^. 

Lord  Robe'Uon.^M  the  Ir'al  I  did  dirttinctly  bold.tbttttt 
iafurmdition         corT<;ctiy  laid  on  the  Rhiom;  of  the  HtlMl 
f:}und«d  on,  artd  to  thai  opinion  i  odhtre.  coDcorriDs;  "itt 
Lord  Rothcirfnrd,    At  the  trial  1  alra  held  the  opiuiuTi.  tlal 
the  deftindaDtif  were  not  liable  Jn  the  penally  for  Hit  Ktii 
il^mith,  tinleSN  there  Were  proi^f  to  fis  a  persfjual  knowlciilfia 
them  uf  tlic  f.ict     But  afU.*r  iDbitiiru  con^iileratir.'ii.  and  lAf  j 
having  bad  thti  benefit  of  th<:  optiiioiia  of  yoQr  LordahiiMtl^J 
not  lifHiCnte  to  recal  my  formi-r  opinioD,  and  admit  ihat  1 W 
wrong  lo  the  char^;c  to  the  jory  at  the  trial.   I  wa-i  !  1  ■ 
the  (.'rror  ia  conBeqnence  of  the  tormi  of  this  Minewi 
pliciited  HcrtioD  of  the  istatnlc,  by  which  aome  petiuli  >  i 
made  to  attach  to  a  party  ccminitlin^  a  crime— •oue  ^>  it« 
patty  litin^  in  thu  peri^ooal  knowledge  of  the  fnet — anJ  frnt 
^xprtrti^d  more  genc;rally,  hut  appareatly  (alUog  within  t 
ei:i:ihLr  category.    1  saw  it  woa  not  oog  of  thoM  prOTiM 
emvcted  against  the  trader  for  acts  dono  in  Lia  entered  J» 
uaiees,  where  he  id  bi.>ld  liabli?  if  the  ilcI  be  iLone  in  tik  d&» 
tillecy,  or  other  place  vf  trade,  and  if  It  be  the  otfunoedvcn 
aUiioii^irh  committed  without  hia  kcowkd^r,  or  eron- 
to  hint  eSpreM  ordefR.    But  here  the  p;eneiAl  pTOvisi'-u- 
to  every  person  ;  and  I  unquufltionnhly  did  direct  tbc  , 
untfflfi  they  were  aatistied  the  defendantB,  or  tiihti  ■ 
were;  in  the  jicrMnnl  kn>iiwled){e  of  tha  liacia  dune  wilti  icwpol  ^ 
to  the  offsnca  char(jed.  they  shonld  find  (or  the  dcfbtdaelaj* 
now  Men  that  in  ihiit  direction  1  waa  not  only  wraiMtis|  " 
ol  Uw.  but  Cbtt  it  wa«  a.  direction  wliich  wunid  esAibUl 
to  evjide  the  eiclM  laws  completL-ly,  and  tliitf,  too.  wil 
proopcft  of  the  ]iarty  more  directly  offending  Ireiiig  crtrl 
to  pay  the  penalties.    1  therefori;  entirely  agree  iq  Utti" 
of  lliL'  motion,  that  A  new  trial  be  grtiiiltd, 

I  cjvnnot  take  tho  hmiCed  view  ejcpnetsed  hj  tmf  Jjtt{ 
riohill.    I  think  we  must  take  the;  w hoi u  tnet» 
think  Smith  wai  clearly  guilty  of  the  u'SetiCb  of  eni 

permit  wrongfully.    He  eent  the  epirttfl  out  of  h^s  E  . 

a  pL'nuil  in  the  Datnti  of  SiabliM,  to  the  house  of 
that  while  he  knew  itwa$  the  pnrchnne  of  Colli«.  ltei<M 
here  be  was  clearly  liable.    I  bad  Ql»  dosbt  thai.  I<j>43X^* 
the  procuring  of  tite  permit  to  tlie  la:-t  act  of  iji  iidiiic 
spirits  with  tlic  permit,  ?>(uitb  war;  liable  in  Uie 
igiiilty  of  tho  offiiiice  eharged  ;  and  then,  if  Smitii 
the  words  of  thti  enaatment,  1  am  now  of  opini 
master  i»i  habK>  in  the]>eniilty.  If  it  had  biippettvd 
Hflei  having  ohUi.Jned  tho  permit,  had  sold  it,  or  « 
the  liability  iniijbt  huve  been  different,  a*  that  uiig' 
bflcD  done  in  the  couri^e  of  hia  maeter'a  busineau 
seiU  the  Hpirila  for  liiH  master's  benetit,  lo  Oi 
knew  to  be  tU^  real  ]iuTchai:>er,  anil  wliu,  lie  also 
license  to  i^ell  ^piritK.    Tu  CuVer  C«>llie  ill  the 
tbe  Bjiiriti  in  i^iiL^lion  were  ttokt  out  to  h'lai  with  I 
tu.k<jn  (luit  In  tlie  name  of  llituhlee,  and  ttimvtuie  In 
llio  statute. 

J  am  of  opiiiiou  that  A  oaw  trial  ought  on  that 
be  g'ranlcd. 

New  trial 


Fmsr  UiviaiOM. 
JouN  Caub^oHj  Suxpeniier^  v.  Jous  Macke5 
JicsfondcTU. 
Suspension — Prfiee»«—S  to  title  I  &  ^  Vift. 
Where  a  party  iippUes  for  8HSpt;nsii»u       a  A 
ybsenLio  ia  the  (Junrt  of  Sefssiou,  without  ci 
uppentls  to  1)13  note  a  stntoment  of  facU 
io  law,  it  IB  coiiipcitciit  for  hlin,  dclct 
tuciil  uuti  plvua,  to  iimuiiJ  lita  nola  to  the 
ing  eonpignution,  iti  tercnd  of  I  it  ^  Vict,  C. 
question  of  uxponses  occasioned  Ibjr  tht) 
ruserved.  (     i  > 

lor(/  Ordinarsf.  CuT^hU'i^A'd.iaMhhi 
fi.AC.  Afffiif.—AU.  Monroe  A.  IMKolttnA,! 


IN  THE  COURT 


OF  SESSION,  Ao. 


12tk  July  1853. 
FiasT  DiTisiOH. 
John  Cdlles,  Pitrmer,  v.  Thomas  Sheal,  V^ender. 

Preecriptiou,  Triennial— Osib  in  Rctereuw — Writ  Or  Oaib— 
£ridence>-' la^^tftnt  brought  an  action  to  reebvtr  jtaymeiUof 
yrofational  accounts  against  the  re/ireienfativet  of  t/ieparig  6y 
whom  the  aecountt  had  been  incurred.  The  last  item  tDa$  dated 
in  1839.  The  debtor  died  in  1641.  The  action  imtt  brouijht 
u  ItMS — Held  (bjf  the  whole  Court),  that  the aeti^H  fell  under 
tk«  AH  1579,  e.  b3,  and  that  du  pursuer  r&quirvt  to  prooe 
ietk  the  eomstitulion  and  aubtiaUMet  of  the  debt  bg  the  defen- 
itt'M  wit  or  oath. 

Hub  was  an  action  to  recover  payment  of  professional 
accounts,  incurred  under  the  employment  of  the  late 
■tameB  Haddin,  of  whom  the  defender  is  the  repreeenta- 
tive.  The  last  item  was  dated  March  5,  1889.  Hoddin 
died  in  January  1841 .  The  present  action  was  raised  on 
18th  March  1 848. 

Against  this  action  the  defender  pleaded  the  statute 
1579,  c.  83,  establishing  the  triennial  prescription.  The 
tenns  of  the  statute  wiU  be  found  quoted  in  the  opinions 
of  the  Judges. 

The  Lord  Oxdiauy  reported  the  case  with  the  ft^wing 

"  JVoK— TUs  U  an  action  for  paTment  of  the  accounta  of  a 

*riter  to  the  tignet,  directed  agafast  tbe  reprevenutires  of  the 
(jla.'gow  agent,  by-  whom  lie  was  employed.  It  would  appear 
tlial  tlie  Giaflgow  employer  was  not  to  be  held  personally  bound 
vbere  be  hlmoelf  was  not  the  client ;  and  whether  the  accounts 
>ued  on  &U  within  this  deicriptiOD,  as  expressed  in  a  letter  of 
6th  Jioouj  1836»  Is  a  qnestioo  on  the  merits.  But  a  preli- 
mmtj  and  meet  importaut  point  arises  with  regard  to  prescrip- 
tlm.  The  acconn«s  commence  In  April  1P36,  and  terminate  in 
FOmtrj  IB39.  Baddio,  the  employer,  died  in  January  1641, 
*'iti  itie  preaent  action  was  not  instituted  until  March  1648. 
The  defender  states  that  he  knows  nothing  of  the  account,  nor, 
trum  bis  situation,  can  he  be  expected  to  do  so.  He  does  not 
"tr  psyment  by  bimself,  or  by  any  one  else,  since  the  death  of 
the  original  debtor.  There  is  ample  pnx>f  of  the  employment 
<>!  ihe  panoer  by  the  deceased,  and  {nomises  by  him  to  make 
remittances.  Bub  the  preliminary  qoestion  Is,  whether  the  act 
c.  83,  applieF,  and  the  pursuer  contends  that  where  three 
yun  hsTt:  not  elapsed  daring  the  original  debtor's  1^  the 
•titDte  does  not  apply. 

"  There  Is  certainly  strong  authority  for  this  proposition,  and 
vithoat  goii^  back  to  the  oldrr  cases,  the  Lord  Ordinary  may 
ntiee  those  of  Elder  V.  Hamilton,  15th  May  1883,  Shaw,  II,  p. 
S9I;  Ross  v.Oathiie,  12ih  Kovember  1689,  Duolop,  S,  p.  «; 
ind  AqM  v.  Aikmnn,  7th  July  1842,  Dunlop,  4,  p.  1487.  In 
iliis  case  Lord  Cockburn,  in  a  »ery  torcibie  niite,  gare  ti'w  rea- 
Kna  for  holding  that  the  prescription  did  apply,  but  the  Court 
tcalled  his  interlocutor  to  that  effect,  chiefllyf  it  would  af^ear, 
m  ilie  strcng^  of  former  decisions. 

"This  would,  no  dunbt,  be  binding  and  conclasiTe  of  the 
'bole  matter,  mor»  especially  after  what  was  stated  by  Lord 
woncreiff,  in  the  ease  of  Stewart  v.  Scott,  seth  February  1844, 
^nlop,  6,  p.  894.  But  the  Lurd  Ordinary  feels  great  difficulty 
')  reconciling  these  cases  with  the  well-consider^  judgment  <jf 
tie  Lord  Justice-Clerk  and  the  Court,  in  the  cases  of  Alcock  n. 
iamn,  20th  December  I84S,  Ounlop.  6,  p.  356.  Jt  is  true  that 
>  Dot  a  case  with  representailves.  But  if  the  three  years  have 
xpired,  and  as  the  act  declares  •  the  creditor  shall  have  no  ac- 
except  he  either  prove  by  writ  or  by  oath  of  his  party,'  and 
>ie  eSect  of  this  is,  that  the  original  debtor  is  not  bound  to  nver 
'xjaient,  or  to  do  more  than  plead  the  statute,  it  seema  difficult 
u  iiold  that  the  representative  of  the  original  debtor  is  iwund  to 
intii  an  ailegatioo  that  be  paid,  or  to  say  more  than  his  pre- 
^^asor  was  bound  to  do.  There  might  be  ground  for  boldiTig, 
'"I  as  the  repreteautive  knew  less  of  what  happened  daring 
'le  prescriptive  period,  he  was  in  a  more  fiivoorable  sltnaiitio 
i^M  the  original  debtor.  It  seems  strange  to  hold  him  in  a 
Ka  fiivourable  position ;  and  if  Hndilin  were  now  alife,  snd 
"□Id  plead  tfae  statute  without  averring  payment  (,as  tlie  priii- 
'f™*  «f  Alcock's  case  appear  to  settle),  it  will  be  very  difficult 
'  ™o  a  naaon  fur  holding  that  the  represenutiTe,  who  knows 
ollitng  uf  the  aiiattw,  is  bound  to  make  a  statemeut  oa  tlie 


"But  perhaps  it  maybe  held,  notwithstanding  this  case  of 
Alcock,  that  the  point  is  dosed  by  decisions,  and  certainly  the 
Lurd  Ordinary-,  acting  as  a  single  Judge,  must  not  (particularly 
after  Auld's  case)  presume  to  pronounce  in  favour  of  the  defender. 
He  therefore  (wh  it  his  duty  to  take  the  matter  to  report  on 
the  question,  which  be  considers  to  be  the  preliminary  one,w1ie- 
ther  the  statute  applies?  If  it  does  not  apply,  because  the  ori- 
ginal debtor  ditl  not  survive  the  wliole  three  yean  of  prescrip- 
tion, then  there  is  an  end  of  the  matter.  But  If  it  does  apply, 
it  may  then  be  atill  open  for  the  pursuer  to  shew  that  he  lias 
written  evidence  of  tlie  conttitution  and  aubsiitenee  of  (he  debt. 
That,  of  course,  is  a  question  on  the  special  written  evidence 
applicable  to  the  cose,  on  which  it  is  quite  niioecessary  at  pre- 
sent to  enter." 

The  case  was  ordered  to  be  argued  before  the  whole 

Court — 

iVeatwi,  for  porsoer — 

The  question  to  be  argued  1^  generally,  whether  prescription 
Can  be  pleaded  In  the  drcumatauces  of  this  case,  as  diaclosfd 
by  the  summons  and  defences.  There  is  one  part  of  the  clsiu 
to  which,  in  no  view  that  can  be  taken  of  this  case,  the  plea 
of  prescription  applies.  But  th«  present  argument  is  limited 
to  the  mure  general  question.  This  is  an  action  at  Cullen's 
Instance  against  certain  persona  named  Sraeal,  as  the  represen- 
tatives  of  Haddin,  a  writer  In  Gla^jqw,  by  whom  Cullen  had 
been  employed  to  perform  certain  bndness.  Yarioos  accounts 
for  business  were  incurred.  But  it  has  been  fixed  that  these 
are  to  be  held  aa  one  continuous  account  Haddin  died  in 
January  1841.  At  that  timo  two  years  had  not  elapsed  since 
the  date  of  the  last  item.  The  question  which  haa  thus  been 
raised  has  been  quite  set  at  rest  by  a  series  of  cases.  The  act 
of  parliament  IfiTS  assames  that  the  creditor  has  three  years 
to  sue  his  debtor ;  and  his  neglect  to  do  imports  a  preanmp- 
tion  that  he  is  to  be  restricted  in  his  mode  of  proot  If  he  does 
not  raise  action  within  three  years,  the  creditor  shall  have  no 
action  unless  he  prove  by  writ  or  oath  of  hla  party.  But  then 
difficulties  may  arise  in  which  neither  the  remedies  nor  the 
rationale  of  the  act  apply.  A  party  contracts  debt,  and  knows 
all  the  details  of  that  debt,  and  dies  during  the  currency  of 
the  three  years.  Then  emerges  a  new  state  of  things — no  noa 
valenlia  agere  being  pleadable.  A  debtor  dies  before  the  lapse 
of  three  years.  At  the  date  of  his  death  there  Is  no  presump- 
tion of  paymuut,  and  no  prescription.  The  representatives  of 
the  party  may  not  appear,  or  wrong  representatives  may  do  so; 
and  6o,  without  any  mora  or  fault  on  his  part,  he  may  be  de- 
prived of  the  party  whose  oath  or  writ  might  have  proved  his 
obligation.  For  nearly  a  century  subsequent  to  the  passing  of 
the  act,  a  doubt  prtiniiled  whether  prescription  ran  from  every 
item  of  the  account,  or  from  the  last  item.  That  question  is 
the  coses  of  A  ti.  B,  and  of  Sommervillo,  pages  1186-87  of  the  dic- 
tionary. Hca  aho  Mason  v.  Lord  Aberdeen,  Nov.  29,  1709,  U. 
1191.  A  considerable  enlargemeut  of  that  view  subsequently 
took  place,  viz.,  that  there  might  be  a  considerable  interval 
between  tlie  itttmB,an<J  the  conclusion  ultimately  reached  was, 
that  if  there  was  no  breiUc  lu  the  accounting,  amounting  tu 
three  years,  the  account  was  preserved.  Another  matter  long 
in  dispute  was  this — Ersklne  says,  that  continued  furnishlngit 
to  rtiprcBciitatives  make  a  continuous  account  of  the  furoish- 
iuufi  lioth  of  the  ancestor  and  the  representatives.  In  the  case 
of  Ktiiinudy,  M.  1184,  thvtu  was  a  discussion  as  to  the  meaninp: 
of  the  cxpTedsiou  oath  of  party  ;  and  it  was  there  fixed  that 
the  oath  must  be  an  oath  of  verity,  bee  Syme  v.  Duoglas, 
Heron  and  Company,  Jan.  16,  1759,  M.  6854.  It  was  there 
found,  that  so  far  as  the  claim  had  not  undergone  prescription, 
an  allocution  of  resting-oning  might  be  proved  by  the  oath  of 
tbe  heir.  At  the  date  Of  the  death  there  Is  no  presumption  of 
payment ;  it  might  therefore  be  proved  by  the  oath  of  tbe 
heir  that  he  had  not  paid  it.  The  next  case  is  Leslie  v.  Mol- 
liEon,  Nov.  16, 1808,  F.  0.  If  the  party  there  convened  n^a- 
tives  the  presumption  of  non-payment,  that  overcomes  the 
presumption  of  the  act.  At  tbe  time  of  death  the  account  Is 
cnrrent.  See  Elder  v.  Hamilton,  May  16,  1888.  Ititcble  v. 
Little,  Jan.  16, 1836.  Fisher  v.  Ure,  March  6,  18S6.  Rosa  v. 
Ciutbrie,  Jane  12,  1889.  Auld  v.  Aikman,  July  7,  1842.  The 
liropuailioos  dcducible  trom  these  oases  are  these — 1.  Death 
bufore  the  lapse  of  three  years  ma^|§2^^V^^^i@i^^c[C 
(hu  statute.  2.  If  non-payment  by  tlie  lepresenttitivdDDti 
either  judicially  admitted  or  dcpoiK-d  under  a  reference  to 
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bath,  then  tbe  pnnaer  on  recover  at  any  time  within  fbrtj 
yean.  Hm  also  Uarldson  v.  Hay,  Harae,  460. 

Maekemte  aod  Tcungy  for  defender — 

The  question  fa,  whether  tbe  act  1679  does  or  does  not  apply 

to  the  present  action.  The  defender  It  the  repretentatire  of 
James  Haddin,  who  died  in  January  1841.  The  pnrsner brings 
his  action  in  1848.  The  grounds  of  action  consist  of  17  ac- 
counts, of  which  the  last  is  dated  8d  March  1889.  Now  the 
act  of  1679  provides  that  all  such  actions  sbaU  be  broogbt 
within  thrae  years.  If  the  statute  does  not  apply,  although 
the  action  be  raised  many  yearn  after  the  debtor'^  death,  alt 
that  tbe  pursuer  lias  to  prove  is  tbe  constitution  of  tbe  debt. 
Constitution  is  enough,  if  the  statute  don't  apply.  One  of  tbe 
cases  referred  to — Auld  v.  Alkman — goes  a  long  way  in  that 
direction,  Tbe  only  other  oase  which  came  near  it  was  Rit- 
chie V-  Ldttle.  In  Byrne  v.  Douglas  tbe  application  of  the  sta- 
tute was  pleaded,  and  pleaded  with  effect.  So  also  in  Leslie 
«.  Uollison.  There  are  other  cases  quite  Incondstent  with  the 
notion  that  tbe  death  of  the  debtor  bars  tbe  application  of  the 
statute.  Wilson.  Feb.  12. 1680,  M.  11,089  ;  Uay  v.  Earl  of  Lin- 
lithgow. July  Iti,  1608,  M.  4504;  Ormiston  v.  Uamilton,  Xor. 
11,  1709.  M.  1193;  Forrest  t>.  Carstairs,  M.  11,098;  Douglas e. 
Duke  of  Aigyll,  July  22. 1786,  M.  11.1)12 ;  Kennedy  t>.  Donald, 
June  28,  1741,  M.  11,104;  Frank  v.  Foster,  July  18,  1842; 
Darnluy  v.  Kirkwood,  March  6,  1845.  Bee  as  an  illnstralion 
from  the  law  as  to  sexennial  prescription,  12  Geo.  III.  c.  72, 
§  27.  If  the  death  of  the  debtor  destroys  the  application  of 
the  statute  tn  the  one  case,  how  does  it  not  do  so  in  the  other  T 
Tbe  principle  of  the  decision  in  Alcock  v.  Eeson  is  quite  sufB- 
cient.  Does  tbe  statute  apply  to  tbe  action  1  Is  this  a  debt 
within  the  statute  f  What  is  tbe  date  of  the  debt  t  What  is 
the  date  of  the  action  t  In  tbe  answers  to  tliese  questions  are 
found  the  three  elements  for  deddiug  tbe  present  question ; 
and  these  pcdnt  at  a  dediJon  In  the  defender's  lavuar. 

Dean  of  FaaUty,  for  pursuer — 

The  statute  does  not  introduce  a  presumption  of  payment, 
noralimltatioQ  of  action.  Itprovidesthatafterthreeyearsshall 
have  no  action,  except  he  prove  by  writ  or  oath  of  bis  party. 
I'hisis  not  a  limitation  of  the  right  of  action.  Tbe  action  shall 
snMst  as  before.  There  is  no  change  upon  tbe  manner  and 
ground  of  it,  but  only  in  tbe  manner  in  which  those  grounds 
are  to  be  proved.  It  cannot  be  held,  tbat  after  tbe  lapse  of 
three  years  anything  more  requires  to  be  prorrd  tiian  before 
tbe  three  years.  The  mode  of  proof  alone  b  altered ;  so,  at 
least,  the  words  bear.  But  as  tbe  law  has  been  altered  by  the 
cases,  something  more  requires  to  be  proved  after  three  years, 
vis.,  that  the  debt  is  stlU  resting-owing.  These  two  glosses — 
1.  Tbat  more  requires  to  be  proved  ;  2.  That  the  death  of  the 
debtor  within  tbe  three  years  makes  any  difference,  bare  grown 
up  togettier,  and  compensate  one  anotiier.  The  first  of  these 
qualifications  being  admitted,  equity  required  tbe  admission 
uf  tbe  second  also.  Beference  bae  been  made  to  tbe  sexennial 
limitation.  The  points  of  analogy  are  great ;  but  the  points 
of  difference  are  much  more  important.  In  thesexenuial  pre- 
Kcription  there  is  a  limitation  of  the  right  of  action — that  Is 
the  first  point  of  difference.  2d,  Tbe  sexennial  prescription  is 
tbe  extinction  of  a  document  of  debt.  The  relation  of  debtor 
and  creditor,  Id  respect  of  that  document,  is  at  an  end.  3d, 
After  the  lapse  of  six  yvars  the  creditor  must  prove  resting- 
owing.  Thus,  according  to  my  nsading  of  the  statute,  after 
the  lapse  of  three  years,  the  creditor  must  prore  by  writ  or 
oath  the  constitution  of  the  debt,  but  nothiug  more.  To  alter 
suqh  a  course  of  decisions  as  tbat  on  which  we  rely,  is  to  ex- 
ceed the  province  of  a  court  of  law.  tiuch  a  procedure  would 
not  be  a  legal  decision,  it  would  be  legislutiou. 

The  following  opiniooB  were  returned 
Lord  Judtee-Clerk  : 

This  is  an  action  for  the  payment  of  an  account,  wlilch,  it  is 
admitted,  Is  of  a  class  to  wblcb  the  statute  1679,  c.  88,  applies. 

The  statute  declares  "  that  all  aciionet  of  debt,  for  bouse-mail- 
les,  manis  ordlnars,  servanda  fees,  merchantes  oomptes  and 
utber  the  like  debts,  that  are  not  founded  upon  written  obli- 
gations, be  persewed  within  three  seires,  ntherwise  tbe  credi- 
tuur  sail  have  na  action,  except  he  outher  iM^fe  be  writ  or  be 
althofhisiMrtle." 

Tbe  last  article  in  the  account  sued  for  In  this  action  is  in 
February  1880.   Uoddln,  by  whom  the  account  was  contract- 


ed, died  in  Jannnry  1841.   Thesnmmoiu  wunindiBMiA 

1848. 

Tbe  pursuer  contends  that  tbe  statata  does iuits^rui|| 
state  of  fiicts. 

Tbe  first  consideration,  and  with  my  mind  the  conM 
consideration,  Is,  that  the  statute— bavii^  a  mostgcemli 
comprehensive  otject  lu  rlew— Is  general  and  uolisuMal 
terms.  It  states  no  exceptioiL  It  contemplateiDOOt.  Itl| 
down  a  rule  iu  peremptory  terms — "thatatf  ^KtialUtfMt^ 
&c.,  be  purmed wilMn  three  years,  otAenciM  the  creditor 
DO  action,  exnipt  be  prove"  in  a  certain  way. 

I  can  except  no  action  of  debt  fur  any  of  the  smnDbiaj 
tioned,  which  is  not  pursued  within  tliree  ysan^br  tkmi 
not  an  expression,  or  shade  of  expresidoD,In  tluitoUtiiii 
opens  any  warrant  for  any  exception. 

This  consideration  seems  to  me  to  terminate  nAsyrfs 
as  the  present. 

But  it  has  been  urged  upon  us,  thaiaittieKifeiMbia 
tablished  that  there  are  exceptions. 

Whea  examined,  it  will  be  found  that  in  truth  tlieit  ii^ 
one  case,  of  very  recent  date,  which  can  be  8ppealeiltD:si 
one,  tbe  authority  of  which  whs  from  the  first  dl^sUdBn 
of  the  Divisions  of  the  Court,  and  very  mnchdupMnrfiiU 
Division  in  which  it  was  pronounced. 

It  is  not  perhaps  very  ensy  to  catch  the  exsct  propAa 
contended  for  by  the  pursuer ;  but  the  propontioH  toe 
to  be  these : — 

1.  That  the  death  of  tbe  debtor  who  contractedtbtne 
alters  materially  tbe  rules  as  to  tbe  portion  ol  paitid.a'k' 
presumptions  as  to  paymenL 

2.  That  if  the  contractor  of  the  oooonnt  dies  wttlug » 
years  from  the  termlaation  of  tbe  account,  the  tUtOi  >. 
not  apply  at  all-<-at  least  so  I  nndeistood  the  pn^ootiH 

8.  That  if  the  representative  does  not  aver  p^Mt^ 
state  of  things  la  suffident  to  entitlo  the  creditor  b  itf  | 
at  onoe. 

4-  Tbat  after  the  three  years  (and  this  was  lUU* 
rently  whether  the  party- con  tractor  died  withm  »' 
years,  or  o^r  their  lapse)  the  creditor  is  notboondi^ 
resting-owing,  and  tbat  any  cases  to  that  elbctw* 
for  to  require  resting-owing  to  be  proved,  is  to  ieqm-< 
said,  more  to  be  proved  after  tbe  ex[dration  of  tbe  tba!> 
than  during  tbe  three  years, 

Tbat  the  statute  applies  if  the  action  Is  ndnd  t^" 
years,  if  the  debtqr  survived  the  three  yeaiv,  was  ihK 
perhaps  in  direct  terms,  ivllhougb  the  aigameDt6i^ 
that  point  into  question,  and  indeed  necesBarilj,oBU<F 
ciples  contended  lor.  1  do  not  qnlte  nndeisUwl^kff^ 
whether  tbe  porsuer's  proposition  waa  actaally  ptn^^ 
us  distinctly  to  this  extent.  But  the  deatli  of  Um  pvU' 
tractor  during  the  tbiee  years,  though  tbe  »rti«»"J 
after  the  three  years,  was  miuntalned  to  be  a  6ui9^*' 
oient  to  take  the  case  out  of  the  statute. 

Now,  Utia  distinction  Is  very  specUl  indeed,  fi»  " 
an  exception  within  tht  word$  of  tbe  mtt  st  tothim'^'' 
not  profess  to  exclude  tbe  operation  of  the  BtttoieH"*^ 
tiwt.  If  the  plea  hod  been,  that,  by  the  soimd  oooar» 
of  the  statute,  it  did  not  apply  in  any  case,  exwpt  ' 
debtor  was  alive,  and  tliat  the  three  yuars  had  mv^, 
party-contractor  of  the  aooount,  it  might,  at  laaii,bcaK^ 
such  a  plea  was  founded  on  a  conttmcti^n  '^^''''^^ 
the  exception  contended  for  ia  not  founded  on  sofa"* 
tion,  but  on  a  theory  as  to  tbe  policy  and  i^ectflf  (k*^ 
said  to  have  been  taken  in  some  casas.  It  atl—p*  i^' 
(ioH  mthin  tbe  actual  words  of  the  statnie. 

And  this  plea  waa  certainly  not  the  more  recoM"* 
ua  by  the  argument  tliat  tbe  statute  had  been,«mi> 
cases  founded  on  by  the  pursuer  himself,  wroo^inXQ^ 
that  this  very  plea  was  in  itself  unsound,  tot  *■  **f 
compensatory  blunder,  introduced  to  •Uevlato  ^"f^ 
orproTlons  blunden  aa  to  tbe  etarate.  The 
views  are  tuisupported  by  any  authority.  At  t""^^ 
question  whiob  the  Court  can  consider  is,  '"^^^j'^, 
applies  to  this  case— not  what  shall  bo  tbe  n»ak«  I* 
of  party  when  taken — especially  as  tbe  **ctBalsi**' 
materially  i^eot  the  foil  bearing  and  import  ef^W*^' 


In  m^ing  a  review  of  tiie  cases,  vhieh  JllliMV* 
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to  do  after  the  c«ae  of  Aald  v  Aikmao.  it  U  imposdblo  not 
to  otwerre  how  much  confu^oo  and,  at  last,  difficnlty  has  becu 
introduced,  owing  to  the  use  of  the  term  preteriptioH  io  regard 
to  the  operatioo  of  this  statute,  and  then  from  tiie  consequent 
fotrodnction  of  the  rules  and  presumptions  as  to  payment 
which  difierent  prescriptions  enforce  or  relax  in  particular 
states  of  the  facta.  The  term  "  prescription"  might  be  s  cou- 
venlent  mode  of  generally  deBcribtng  the  statute.  But  when 
that  term  became  familiar,  the  miuds  of  lawyers,  laying  aside 
a  good  deal  the  terms  of  the  act,  began  then  to  dwell  on  pre- 
samptlons  of  payment  or  non-payment,  as  important  elements 
uf  connderaUon  in  regard  to  the  efiEect  and  operation  of  the 
■totnht.  CertMnly  a  more  fertile  source  of  error  conld  not 
well  be  conceived.  And  the  progresB  of  this  sort  of  disouasion 
ted  at  last  to  this  result,  that  instead  of  the  earlier  doctrine, 
tiiat  the  statute  went  on  a  presnmption  of  payment  within 
the  three  years,  it  was  aC  last  stated  that  the  statute  went  on 
the  presumption  of  non-payment  within  the  three  yeare,  and 
on  a  presumption  of  payment  after  the  lapse  of  the  three  years, 
vhiek,  kova>«T,  mu  to  ttbtain  onfy  if  the  fiicts  admitted  of  such  a 
piiisumption  of  payment  after  the  lapse  of  the  three  years. 
Aud  to  carry  on  ttie  notion  of  prescription  condrtcntly,  at 
lost  we  got  attempts  at  interruptions  itf  prumiption,  In  <uxler 
to  exclude  the  operation  of  the  statute. 

A  very  few  dajv  after  my  appoiotment,  a  case  occorred  on  - 
that  iMtar  point  in  tiie  Second  Diviition,  Cochrane  v.  frentice, 
:!4th  Konmlwr  1841,  before  the  case  of  Auld,  and  1  then 
rtated  my  t^lnioo  that  the  gwientl  terms  of  the  statute  deeided 
oU  meh  questions — that  the  &ct  that  an  action  of  debt  was 
brought  after  the  three  years,  decide!  that  the  statute' applied 
— that  the  statute  did  notlntroducu  any;>re*cn/rfton ;  aud  that 
when  that  was  intended,  the  leginlature,  iu  acts  a  century 
vlder,  oaed  the  appropriate  and  precise  terms  for  prescription. 
And  oar  inteilocntor  is  In  terms  wbioh  carries  oat  that  broad 
view.  Jfj  own  experience  hod  tatuibt  me  the  embarraasment 
of  uiy  other  riews,  and  I  am  most  desiroas  to  bring  out  some 
dear  {Hinciple  tor  the  application  of  the  statute. 

That  bmad  riew  of  the  statute  the  Second  Division  adopted 
very  deliberately,  in  tba  case  of  Aldcock,  in  December  1842, 
in  a  state  of  &ets,  which  made  the  case  one  of  very  general 
applintion,  and  I  do  not  M  myself  tiampered  by  any  other 
case.  I  adhere  to  the  view  then  stated  and  repeated  in  Camp< 
bell  V.  Qrierson,  January  16, 1848 1—"  The  tme  object  of  the 
enactment  u  tlie  same  as  that  adopted  by  the  Scotch  legisla- 
ture in  various  analogous  cases,  reserve^  to  a  party,  after  a 
certain  period  of  time,  from  claims  for  money  foundisd  on  old 
clajms  tk  a  loose  nature,  and  to  be  made  out  by  .the  slippery, 
or  faithless,  or  dishoDest  statements  of  witnesses.  To  protect 
against  the  demand  for  payment  of  old  debts  is  the  object  of 
all  the  enactments,  and  to  throw  the  oau»  of  establishing  the 
same  on  the  pursuer  by  a  certain  cpecified  and  very  safe  mode 
vf  pro»f.  The  ol>j«ct  of  all  such  claims  is  to  enforce  payment 
uf  money ;  not  merely  to  establbih  that  a  transaction  took 
}>iace,witbontdedaclnganypracticalresultfrom  that.  Hence 
proof  of  thebaipiin  id  in  truth  the  demand  for  paymeoL  A 
pursuit  on  a  bargain  Implies  two  things — the  constitution  of 
the  affraement  and  debt  tmder  it,  on  the  one  hand ;  and  the 
demand  for  payment  of  the  debts,  as  Testiog.owing  must  be 
proved  as  well  as  the  constitution  by  writ  or  oath." 

The  pDuner  contended  that  the  proof  requited  by  the  sta- 
tute was  by  the  writ  or  oath  of  the  party  contracting  the  debt 
— that  this  was  the  meaning  of  the  expression,  "  his  party" — 
that  therefore  the  rule  took  efiect  only  during  the  liletlme  of 
the  contractor,  oi  at  least  (though  these  ore  very  diffident  pro- 
poeitions),  it  the  party  surriTed  three  years  from  the  termination 
of  the  acoonnt—^and  which  of  these  propositions  we  are  oskt^d 
U>  affirm  it  was  nutL-asy  to  undenttand); — and  lieucu  thepurbuer 
contended  that  it  the  debt  was  not  paid  at  the  death  of  the 
contractor,  the  presnmption  of  non-payment  thereafter  at  once 
arises,  and  so  the  pursuer  need  not  prove  resting-owing ;  or,  in 
otimr  words,  Is  entitled  to  decree  at  Mice  for  payment  (for  to 
tluti  tbe  pka  must  come),  if  tiie  reprsoeatative  cwmol  prove  that 
Ae  paid. 

But  luder  the  statute  neither  more  or  leas  Is  to  be  proved 
after  the  three  years  than  during  the  three  years ;  although 
what  tbe  pursuer  has  daring  the  three  years  to  make  out  may 
he  much  more  easily  done,  and  by  evideaoe  or  {nestunpUons, 
wbieb  after  the  lapw  of  the  three  jvtn  an  exolnded  by  the 
slutatK 

in  all  anoh  actions  o/Mt  (as  the  statute  well  describes  them) 


the  pursuer  most  establish,  even  when  the  action  is  pursued 
wiihiu  the  three  years,  that  the  sum  itued  fur  is  due  to  him 
and  unpaid.  True,  that  may  be  easily  done  in  most  cases ;  e.^. 
by  the  absence  of  any  pnh^  of  payment,  by  verbal  aclmow- 
ludgment,  by  applications  for  delay,  by  the  account  being 
often  sent  and  no  payment  averred.'and  a  hundred  different 
kiodsof  evidence  or  presumptiuDK  in  tbe  state  of  tbe  facts, 
which  may  throw  the  onut  of  proviog  payment  completely  on 
the  defender.  But  Btiil  the  Court  must  be  tan-Jied  that  tbe  debt 
is  due  and  unpaid,  cLm  they  cannot  give  decree  for  the  same. 

So  when  after  the  three  years  tbe  party  brings  his  action  of 
debt,  he  must  prove  by  the  writ  or  oath  of  his  party  (that  is, 
of  the  defender  wliom  ha  sues)  that  the  debt  is  restiog-owlng, 
whether  that  deleoder  is  tlie  contractor  or  not.  If  the  statute 
applies,  "  then  the  creditor  most  shew  by  the  writ  or  oath  of 
the  debtor  that  the  debt  has  not  been  pidd."  M'Eay  v.  Uru, 
2Jov.  18, 1847. 

If  that  party  is  the  contractor,  it  is  difficult  to  comprehend 
how  the  fact  that  tbe  account  remains  unpaid  is  not  to  be 
establlsheu.  Uow  can  be  get  decree  if  be  aoea  not  pmm  that 
point  r 

if,  ag^n,  the  defender  is  the  representative,  is  not  tbe  same 
proul  (}/' rA«  de6(— that  in,  of  the  same  Ixiing  due— still  to  bo 
adduced  r  The  writ  of  the  contractor  after  tbe  three  years, 
and  bis  death,  may  both  be  so  immediately  before  tbe  date  of 
the  action,  that  non-pdyment  by  tbe  representative,  if  proved 
by  bis  oath,  may  perhaps  in  the  opinion  of  some  be  combined. 
But  such  are  questions  on  the  efEn-t  of  tbe  statutory  proof  when 
taken.  But  in  tbe  common  case,  if  the  creditor  puisnes  the 
representative  after  the  three  years,  he  most  make  out  every- 
tiiing  necessary  to  entitle  him  to  decree,  and  proof  that  the 
debt  is  still  due  is  essential  to  complete  bis  case. 

Tlie  statute,  iu  fact,  uuly  declares  and  prescribes  wbat  proof 
«liaU  be  necessary  and  alone  eumpetent  and  soffli^t,  if  tbe  ac* 
tion  is  raised  after  the  lapse  of  three  years.  That  limitatioa  of 
the  kind  of  pruof  whidi  ahall  becompetuut,  uf  course,  makes  it 
mure  difficult  to  prove  tliat  the  debt  ia  oitpsid,  than  when  eosry 
■kind  of  evidence  aud  presumption  might  be  admistible:  But 
tiiat  increased  difflvulty  obtains,  whether  tlie  action  atter  the 
three  years  is  directed  againot  the  contractor  or  tbe  teptetenu- 
tive. 

'llie  views  contended  for  by  the  pursuer  all  arise  out  of  an  at- 
tempt to  regulate  the  operation,  and,  indeed,  to  aflect  tlie  coo* 
Btrucilon,  of  tlie  sUtute,  by  applying  to  it  certain  prumt^tuuit 
of  payment  or  of  non-psytueni,  which  it  is  said  varion*  states  of 
the  facta  may  raise,  and  which  tbe  genwal  doctrines  as  to  pret 
scription  saiictiun  ii.  most  case.-. 

Bat  there  is  no  warrant  for  allowing  any  presumptions  of 
payment  or  of  non-payment  to  bear  on  tbe  construction  of  the 
autute,  or  to  regubite  its  operation.  Tlw  autate  shews  jdatnly 
wbat  was  the  object  iu  view,  vis.,  in  regard  to  tbe  debts  men- 
tioned to  exclude,  after  three  years,  loose  general  proof  of  tlie 
subtiietence  of  tbe  debt,  ou  the  ground  that  recovery  ought  to 
l.are  been  sooner  insisted  in,  ami  so  to  give  proteutiuu  to  par- 
ties by  a  distinct  liuiitatiuu  of  the  proof,  by  which  alone  the 
action,  if  intented  after  thive  years,  can  De  supported,  aud  tbe 
debt  pTvved. 

I'bia  dtaiutmy  regulation  is  not  dependent  on,  imt  does  it  Set 
forth  any  prvsuiiiptiuos  of  any  kind  as  tu  payment  or  non-pay  - 
rnvnt.   It  lays  down  a  plain  aud  peremptory  rule. 

Even  if  tlie  words  were  not  explicit  and  general  as  to  the  ope- 
ration of  the  rule  after  the  lapse  of  a  certaiu  time,  one  would 
nut  certainly  tliink  tbe  reason  tor  the  protection  less  dear  aud 
strong,  after  tlie  death  of  tlw  t-untractur  of  the  alkged  debt, 
wlio  knew  all  the  facU,  in  favoor  of  tbe  repre«eoutivea  who 
found  themselves  sued,  after  the  death  of  the  party  they  repre- 
sent, lor  debts  uf  a  sort  which  are  generally  diwliarged  witboat 
delay,  or  payment  of  which  is  enforced  without  much  delay. 

In  tlie  application  of  the  statute,  the  Court  has  really  no 
right  to  restrain  and  narrow  the  protection  aSbrded  by  tbe  ef- 
fect ascribed  to  any  particular  presumptions  as  to  payment  or 
nun-payment  in  ordinary  cases  of  a  proper  prescription  :  For  tbe 
sutute  realises  no  such  materiuls  fur  its  construction  or  ap- 
plication ;  aud  its  terms  exclude  all  consideratiun*  but  the  rimpie 
element  of  daU».  And  if  tbe  dates  are  such  as  bring  the  case 
within  the  ptedicammt  of  the  statute,  the  rule  is  simply  the 
statute  itself.  I 

It  must  be  admitted.  In  reviewing  the  law,  that  the  lang^^e 
employed  in  several  of  the  reports  is  neither  very  precise  nor 
'  very  eonslatent ;  although  the  actual  decisions  can  be  put  iagt- 
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ibur  withdut  much  npiparent  itiscrepiiicy  dt  conflict  Hie  1n- 
Irorfuctiou.  liowi'Ttr,  uf  Aome  n;U4  burronud  from  tlic 
dot'trine  of  pre^criplioti  haa  certainly  \ed  to  eumc  laaitj'  of  ex- 
jrt-pMiDn,  and  *ciDie("onfu»ion  of  principle  In  aome  of  lllie  rf-porLed 
upLiiiohS,  Bui  the  dQti»\aat  <^s\Ablish  do  rules  an  to  Etie  opera'^ 
lion  of  the  sUttiiCe  auch  ns  tlic  puraucr  maicttajni. 

At  *  very  eiirly  period  a  dedeloa  was  prmKiuncuKt  in  teTni't 
■wliidi  aeeiti  ro  have  bren  edei^ted  fur  Lhe  purpuw  nf  i?xv1ii(iiii|{ 
■tl  sudi  qutfsltunfl  aa  llic  prewnt— Ord  p.  Dutfi,  t'ebrunry  15, 
1630.  The  nciion  wan  ngtiukst  tlic  ht'ifi  and  executurs  uf  n 
tDerchent  :— "Tlie  Lords  luunil  thiit  tlili  actinn  {wrtiidi  wa»Qot 
intenti.'d  witbin  three  jenrs  afiT  [lie  time  of  ihe  libeUi^d  intro- 
mitli'i;;  with  the  kIksscb  and  prec«»  tlien^iO  came  under  die 
act  of  pRfJianicDt  1679,  ariont  fire«,TlptlBn  In  c«>rCKia  cues  of 
ttcbt  tKit  Ix'iil^  pttf'SU^d  dcbilo  leiHftO' t,  Hud  tKtrtfore  ihht  iha 
vatUi' could  not  Ix;  pnncj  bm  by  vent  or  oath  of  parly,  and  tliat 
it  wag  nut  prov&blL-  \iy  witii'cs«c»,  no  nan  asaircst  tht  mculvr 
lAan  affainu  the  defamU" 

SuljAtiinlLallf  tin;  same  was  fctnnd  in  Wilson  v.  Torris,  Feb- 
ruary 13,  1660.     FuruialiiriKS  to  l)ie  ticceaspd  (first  hunband), 

£r«»i:ril«L-d  jaoad  modam  pruhancH,  unlc»B  it  wus  iiiLurrupled  tie. 
to  ftminrt^ 

In  Hay  v.  Earl  of  LiiilULigow,  July  I6i  MOi^  tlie  debtar<tin-' 
tractor  liud  diud  w  iUhiii  iliu  iIireeyuarB  nftcr  the  la«l  fiirniaMiin, 
1ad(?e(i,  wilhio  one  yonr,  fur  tlic  lieir  was  surved  wiHiin  &  i'vn 
muDtha.  Tlic  Hvciun  tvaa  nnt  brought  until  after  tlia  lapse  of 
three  years.  The  facts,  then,  are  ibu  same  in  aubttanc^  as  ia 
the  pivHeiit  caec.  TUq  duft^iiui  irns,  (hat  the  furiiitiblTigf  to  the 
laie  EaH  "  cAf]  unly  b«  proved  icrifito  vtl  jmamefiui,  by  Che  act 
IfiiS,  tbe  IhhC  article  nut  helaf^  wjtliin  tbrut]  years  a/  raiunt;  ihe 
prorvu."  The  Lords  repelled  all  tliB  pursuer's  answer^  and 
fiiuiid  the  BccDUiit  presuritivil  ^uotid  pri^bittioii  by  witncsics. 
1  lie  case  brou|^lit  out  fully  evtry  point  ur^ed  by  tlie  present 
puriuor.  Tbedt^btor  had  diLil  witJiin  a  very  eliort  period  id- 
deed  afl'er  the  last  furniiliinfira.  The  Ui^ir  waa  a  miiinr  at  Lbo 
data  eren  uf  the  iictian,  with  curators ;  and  paymeoc  he  did 
nnt  AVer  or  pretend.  Ueeiir^  on  the  ictlun  not  having  bt'en 
rJiiuid  wicliin  tbrei;  years  ;  and  that  ittfecice,  in  this  UdluistS'lce- 
able  Btnto  Lif  the  facta,  the  Court  BU(itAiE)i.-d. 

Ia  Douglaa  l:  Duke  (tf  ArRylJ,  Feb.  32,  1736,  LC  wai  fnnnrl 
tliat  the  act  applied  in  a  cast-  in  which  the  late  Duke  din!  with- 
in three  yean  before  lh>e  date  of  tlie  Bctlon  :  and  also  that  the 
onnuf  deUherandi  uiAde  uo  difft*reree,    Thecflfc  i»  Imtructive, 

lu  UoukIhs  v.  tirierson,  Xovember  IB,  1794,  in  an  ectiDD 
■guinsta  re|ireRenUtive,  it  was  very  aniiously  and  elabonitely 
jtiuHd'L-d — "That  the  Up*e  of  the  three  years  creates  no  pre- 
Butflptiun  agaiitst  the  aubai^ietiee  of  ilii>  liebt,  but  oiiJy  a  Itmita- 
'tion  M  (a  the  mode  of  pruvinp  i{t  afnilHiUi^n''  TI'K^  defender, 
tnking  the  point  v^ry  much  as  a  proper  prBeciiptioD,  caiitended 
tJiat  the  "  Alt  Introduced  a  le^ai  preauDiptioo  that  lueb  debts 
are  paid  VLl^n  three  years  after  they  are  contracted  :"  But  uti 
Airrit  or  oacli  was  allutred,  heplctaded  "  that  the  writinif  tnitst 
prove  restiny-owliiK,  or  at  least  be  sufSci'^nt  to  Hike  tifl  the  con- 
trary preBumptliia"-^ai[mitlitiK  the  iiiUiuence  of  the  doctriiiea  of 
prvacription  to  that  extent :  But  diatiuctly  conli^ndiu;;  that  thu: 
point  to  he  mnA-i  cmt  was  the  juijifrMM  of  tht  debt.  TJiere  wan 
a  ap«cialt,y  tn  I'liit  case  aa  la  the  effect  ot  a  paniciilur  writini^ 
by  lite  deceast'd,  which  some  thought  wna  of  auclu  u  character 
as  to  operate  atlet  the  tlitee  yejira. 

The  opinign  of  the  niitjoTlty  iti  given,  and  il!iou(;h  the  lan- 
guage is  tinctaieii  by  views  di'HV'Ud  from  the  dixitnnes  of  pre- 
tetiption,  yet  tiie  principle  e8tubli«hed  is  diiCincr,  and  directly 
adverse  to  the  plei^s  mitintalned  by  tlieprcaetit  pursuer.  "On 
the  other  hand,  tt  was  thought  that  the  act  was  fouud^.]  on  the 
prtjumption,  that  debts  du«  by  open  accDUQt  are  paid  wiltnn 
throe  year^  after  they  Are  contriuit&d,  and  was  meAiit  to  oblige 
trudera  to  enforce  pn.yinenL  witliln  a  aliurC  time,  or  at  Jeaat  to 
procure  sucli  an  aoknow lodgment  of  tiic  debt  in  writing  as  will 

Srov^-i  not  merely  the  eoiiafitulion,  but  the  iuTieist'.^iice  of  it, 
ow,  in  the  present  caae  (it  was  observed),  the  furnishing  ia 
proved  tcrifto,  but  there  ia  iiuCliini;  to  take  uU  the  pregiimptiun 
of  pnyment,  as  neither  tiie  written  order,  nor  thp  carrier'*  re- 
<^ipc,  mndeany  substantial  difference  upon  the  nature  of  the 
debt,  which  Continilcd  to  be  rlut  by  open  actiount.'" 

Up  to  thiB  period  it  cannot  bo  said  that  the  decisions  had 
fixeil  any  rule,  to  which  the  pursuer  c#in  Appi-iil  in  Rupport  of 
his  plea,  that  the  atatiitedocfe  not  apply  in  liic  fjicts  uuw  before 
HI. 

t'Ho  caiM  occuriud  on  the  laih  Moveniber  180S  vhlch  bave 
hud  great  eUTcctoa  (at  Icoet)  the  lanyiiagg  of  llie  profcadon. 


Co 


bookii 


IBOll 


And  In  wblch  opinions  are  e3.pre>Md  by  Fresideit  BUlc  ibU 
havti  donbtluHA  hmi  fivedX.  influence  oil  the  mi»diof  otliei«,hti 
to  which  it  is  thaujLEhL  omcnt  cnnnot  be  given,  Thcrttiaa 
douhC  tif  the  accuracy  ut  the  reports.  1  stHlt-il  Mmernn^g 
in  refe-rence  to  another  opioiuii  of  Pret^ident  liluii,  ou  ttniSi 
thorlty  of  Lord  Uackeoslv,  reiportin^at  chiittiiu«tljeilMldt« 
thttt  Preaident  BJair  revi^duil  tiie  repoits  of  all  theofilnics 
UHcribt^^d  t»  him.  In  thecusoof  J^ialiu  j  .'i'he  Town  ofiintU^ 
the  Htaluic  was  held  dUtinctly  to  apply  ;  for  the  bookiol  lit 
locorporutiotk  Weiu  held  lo  be  Under  the  italutc  llie  n|. 
qf  the  p**Tty,  and  the  caw  w«s  decidad  dittinctlrir  ua  tH. 
ground  that  the  dubt  wm  proved  liy  the  writ  of  party  sbA» 
the  reqnireiDrnt  of  the  atatnle.  Wbelber  thBalwciiceiD£tga|> 
inge  ol  paymcut  in  tbo  books  of  the  incoriioratioQ  «H(qal» 
k>:nt  to  direct  proof  of  rentin^-OMrin^  by  the  wiitcf  pi^ik 
another,  pprfaapa  a  very  dithcnlt  point,  or  one  Uis  etfittll 
which  may  vary  iu  different  status  of  ths  lacta  Bat 
first  ciViK  of  Leslie,  the  %vholQ  caae  tut  ned  on  the  iiifficii 
tlie  writ  founded  on,  it  l^iaviog  beiL<n  hi;^]d  as  a  e^eaf 
the  statute  appLied,  and  ita  rvquiisites  were  lound 
plitid  with.  I'lBsideut  Blair  aaid — "  TJmt  an  in 
haa  the  bt'iictib  o(  the  trieuniid  preflcriptioa,  but 
trt^OHUrer'a  buoica  miiHC  bo  ri^^arded  ea  the  wcU 
and  us,  in  tide  cam,  thura  wan  tio  cutry  in  thoce 
itient  to  the  pnrguur  k  tather  of  the  debts  iu  qiieftioU, 
praoed  ihil  rkm  dcbli  nffccr  wrre  piiJ,  hut  wtn;  stall 
owing,  whicA  ubuiiltiJ  lAe  prfsrriplian  aciXiriliDg  to  tbe 
Thi»  view  of  the  utattitu  introdiicvd  a  very  gen 
ciple.  Therecan  be  nodoubt  thatitlAMdowntbep: 
(as  Lord  Moncreiff  stated  ll>e  result  of  the  cmi 
Whjt«,  V2th  July  1849^  that  if  payment  in  not  pre 
imynieQt  ia  to  pri»!umi;d.  We  had  iti  iho  AeoooA 
to  consider  this  point,  and  Lhe  'uffi^^rt  of  tbis  dcciriin 
1*.  Town  of  Bruchin,  in  that  case  of  £lli8  v~  Whitd 
full  opinionn  were  giVeu,  in  h  bich  we  held,  that  (* 
V.  Brechin  must  la  repeated  in  emeily  the  lartf  ei: 
liU  rL'£pi!Cta)  W6  could  not  act  on  it  as  aL  &githoriiy, 
in  the  riife  which  it  aeemed  to  lay  dowu.  Lord 
sif^nilicautiy  said,  that  before  he  could  act  on  that 
ciicumatauces  mUst  coucUt  before  t  coulid  P'pply  U 
caao."  The  opinions,  which  ar€  given  very  fully, 
1  refer,  nhtiVf  that  the  6i.-tiOud  Diviaiob  refused  in 
•.use  of  Lcalia  e.  Urcchin  as  ^tablishing  any  g 
tiou  which  wiis  to     enforced  in  other  caMt*. 

In  the  case  of  Lealiev.  Motlinon,  decided  the  saKH 
outh  wnn  taken.   The  Lord  Ordinary  (AnnHdale|,  ^ 
ary  1303,  Buatained  thu  defehcv  of  prescription,  and 
the  party  to  say  what  he  could  prove  by  oatb. 

The  report  is  inaccurate  a^j  to  the  leading  fact*; 
the  tvcturtt  f'icta  do  appear  in  the  uuth,  th^y  haN 
tr^ted  the  notice  whiciii  ttivy  ou^ht  to  rcceiiTe. 
hiid  bi'eti  tA,ifi«<i  agaitu^t  the  d<:fkrntter'H  failtct,  iu 
pursuer's  futhcr  actt;ii  as  his  a^eot.    But  during 
Ibata^ent  thu  dcfendei  a  father  changed  thoiLgeiir 
tha  case  out  of  th^  bauds  oftiid  bite  Mr.  Lt^lic,  km 
Kir.  Thoxuas  Duncan,  >kiiter  iu  Edinburgh,  iU)  his 
lhe  dttuth  uf  the  deteouer'd  fai\mr,  he,  tL^  dcfcudali 
Mr.  Duncan  as  bis  a^eiiC ;  and  Mr.  Duncan  wis 
ii;;eDt  the  dt^feud«r  had  vvut  employed.    He  bad  Mt 
tiiD  late  Mr,  Lt^flit;,  the  tkiher  of  Hie  pursuer.  Ontb* 
hiHiuther  had  diBiuintied  Mr.  Lreslieas  hia  agent, 
Kdi'tc^  to  another  n,geDt.   Uenue  the  defuiider  had  ao 
tioQ  of  agi'iicy  with  tbti  original  agent,  the  btlwr 
Slier,  Mr.  Lealie.  ^_ 

Tldf  ptttte  of  the  facts  appears  rery  clearly  tnm  Ibeai* 
papetrB,  and  wheu  the  tenn«  of  the  oath  are  mluaUmi}^ 
sldered,  the  Bume  are  really  di^L'loeed  by  the  oatb.  Ih*^ 
BlAle  of  thin^  i^  not  Ktaied  in  the  report,  but  tile  tvMiat'^ 
heuco  buB-  oot  been  fully  and  guntrnllv  liaddiatlMtU 
cciutitiuiktiou  or  currency  of  thy  Hccouiit  by  th«heir,  btf 
iiccn  rested  on  as  giving  foundatiun  for  the  rvni  < 
di.-nt  BInir.  But  tbisiaa  luielMkr.  The  accoani 
in  whose  ri^ht  the  putbuer  raised  the  nciion.  wu*  t<u 
duriog  the  original  process  l>y  the  fntlit-i  uf  Uie  lUi' 
held  disoiififted  him,  nnd  hnd  cbfsen  another  ogsatto 
and  carry  on  the  litiffAtion  :  Aud  nhi^n  tboori^Okl 
diud,  Lhe  account  then  eunrtit  i'l  t\if-  t<i<>i-««i^  «' ' 
took  up  iu  carrying  ouitbi!  liti.  iH4<tb 
the  father  of  the  pumuer,  but  u. 
which  WHS  not  in  dispute  iu  tbc  aLiion 
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Tbii  it&to  of  the  focts  Is  of  tbe  utmost  Importance.  There 
wu  so  cnrrent  account  with  the  origiDal  agent,  which  the 
heir  had  taktn  npi  in  elsttng  himself  in  and  carrying  on  the 
original  pnxwas.  Hts  father  had  diamisaed  the  original  agent, 
Uwhtlierof  the  parsQer,— bad  employed  a  new  ageQt,--and 
it  WHS  tAo/  ageat'a  oucreDt  account  which  tl>e  defender,  In  going 
ou  with  tbe  action,  took  up.  Between  him  and  tho  original 
tgent  there  was  no  contact  whatever.  The  defender  had 
DeTcr  employed  him.  On  tbe  contrary,  he  found  another 
ntpDt  In  the  conduct  of  tbe  cue,  and  tbat  agent  be  employed. 
TliiB  lUto  ot  the  Cuts  adds  greatly  to  the  importauoe  of  tbe 
olHenratiotu  stated  when  tbe  case  was  dedoed,  Mid  makes 
ibem  of  much  more  general  application,  if  they  are  well-foand- 
il  Thia  state  of  the  tucta  renders  it  even  a  more  important 
qaestion  than  at  drst  sight  appears  on  cfae  faoe  of  tbe  report, 
whether  the  oath  of  tbe  tepreeentatlTe  proved  the  debt  to  he 
itiM  doe  1  That  may  be  a  difficult  point  npon  that  oath ;  but 
It  WM  ft  question  wAuA  oroM  or  tks  oath — that  Is,  H  was  a  ques* 
tioa  wbetber  the  party  bad  by  the  statutory  proof,  tbe  oMh  of 
bii  party,  proTed  his  debt,  om  eat/ed  in  qaeuioa  tha  necta* 
afy^  a  fnof  by  writ  or  oalh,  or  stated  that  the  reference  to 
oath  was  a  mistake.  Bat  id  deciding  on  the  import  of  tbe 
oath,  the  following  remarks  were  made  by  President  Blair : — 

That  if  the  act  1&7B,  c.  88,  established  a  presumption  that  ac- 
couota  were  paid  during  the  currency  of  them,  then  tbe  deposi- 
tion in  tbe  preeent  caae  would  a£k>rd  no  proof  to  elide  anch  pre> 
lumpUou.  Bat  tbat  act  establishes  do  aocb  preanmptioa.  The 
I'rmmption  it  creates  Is,  that  tiie  account  baa  been  paid 
ilnring  tbe  years  that  bare  mu  since  it  waa  closed.  On  thai 
praumpthn  tMe  pmeription  of  that  act  retts.  Now  that  la  taken 
off  by  the  depodtion  which  shews  tbat  this  account  has  not 
been  pdd  rince  it  closed  ;  and,  therefore,  there  is  no  room  for 
the  prescription  in  thia  caae."  The  defender  practically  said, 
"  Uy  father  dismiaBed  Ua  original  agent,  in  whole  right  you 
me.  IbelieTe.andbetcddme,thBtagent^aeoountwaap«id. 
I  naier  employed  that  agent.  There  was  oo  continuous  ao- 
coant  with  him  after  my  father's  death.  On  the  contrary, 
ilbaad  a  new  agent  in  the  management  of  tbe  cause,  and  1 
employed  that  agent,  and  know  nothing  as  to  my  Eatber'a  ao- 
counta  with  hia  former  agent,  except  I  understood  that  they 
were  paid  whan  he  dismiased  him."  That  in  snob  a  itate  m 
the  acta  tbe  debt  could  be  found  due,  oould  only  reault  from 
tbe  preeamption  stated  aboTC,  and  wUob  really  rendered  the 
protuction  of  tbe  statute  quite  elusory. 

That  tbe  viewa  as  to  the  presumption  applicable  to  the  stat- 
ute above  quoted  cannot  be  inatained  by  tbe  earlier  caaea  and 
Buthorities,  aeems  beyond  dupute.  And  If  any  preaumption 
GODld  btcaUed  in  ai^  it  wouul  appear  on  priodple  to  ba  very 
clear,  tbat  as  immediately  after  the  lapae  of  three  years  a  certain 
node  of  proof  alone  is  permitted,  tlie  presnmpUon,  after  tbe 
lapM  of  the  three  yeara,  waa  that  tlje  debt  had  been  paid  within 
the  three  yeara.  But  the  mistake,  with  deference,  ia  in  atating 
ihRt  tlie  statute  proceeds  on  any  presumptions  as  to  paymenta 
wliich  can  be  allowed  to  afisct  or  limit  ita  operation.  And  if 
the  proper  proof  of  the  debt  being  stilt  dne  on  the  face  of  the 
oath  when  taken,  waa  held  to  be  typplied  by  any  such  presnmp- 
tioiia,  the  graver  miatake  is  introduced  of  deKating  the  effuct 
and  mle  of  the  statute,  by  foonding  on  presumptions  after  the 
<ath  kaa  been  taken,  which  are  quite  Inconsistent  with  holding 
that  the  statute  ap^es  to  the  caae,  and  by  which  the  effect  of 
the  statute  is  either  directly  defeated,  or  ita  object  evaded  in  a 
large  daas  of  casea.  The  views  adverted  to  deprive  tbe  party 
at  oDce  of  tbe  protection  of  the  statute  in  tbe  large  daaa  of  cases 
in  which  such  protection  is  moat  necessary — t^c  of  represen- 
tatives sued  after  long  interviU  for  a  debt  as  to  which  they  know 
nothing,  and  can  aver  nothing.  To  apply  the  atatute,  and  than 
to  regulate  ita  effect  on  sucli  a  presumption,  renders  tiie  statute 
of  DO  avail.  Hence  the  pnrsuer  goes  a  step  fartlier :  His  argu- 
ment is  more  consistent :  for,  on  the  fair  application  of  these 
presumptions,  be  contends  that  tlie  atatute  dMa  not  af^y  at  all 
to  tUa  caae,  if  tbe  representative  doea  not  nver  paymait.  And 
that  wouM  be  the  more  logical  coodusion  If  tbe  autute  "  reata" 
on  the  presumption  stated.  But  still,  whatever  view  is  to  be 
taken  of  the  facta  appearing  on  the  lace  of  the  oath  in  the  case 
of  I«sUe  0.  Mollison,  the  atatute  waa  clearly,  in  the  outset,  held 
to  apply,  and  thia  case  is,  when  examined,  no  authority  for  the 
general  proportion  that  tbe  statute  doea  not  apply  at  all  in  the 
(Ma  dTUw  pnsent  caae. 

Tbe  Bottui  that  the  atatute  proceeded  only  on  a  preaump- 
tion   pqrment  after  the  expiration  of  three  yeara,  so  that  if 


that  presumption  was  anyhow  removed,  resUng-owing  need  not 
be  proved ;  and  tbat  there  was  any  limitation  to  ita  application, 
or  any  other  rule  for  its  application  than  that  the  action  waa 
brought  after  tiiree  jresra,  oertainly  lecelfei  no  eottuteiUBoe 
ttata  the  inatitutioDal  writera. 

M'Kenzie, in  his  Observations, says— <)baerv.  1.  "That  tlieae 
actiona  are  not  absolutely  ezUnguished  by  the  preacripticHi,  but 
after  three  years  they  become  probable  only  by  writ  ur  oath  of  . 
the  defender ;  whereas  if  they  had  been  pursued  within  three 
years,  the  debt  was  probable  by  witnesses,  and  this  act  la 
founded,  as  I  think,  upon  the  preaumption  that  men  would  not 
suffer  such  debts  to  ly  over  for  longer  than  three  yearly  without 
taking  an  obligation  for  them  in  writ,  and  the  preaumption  lyea 
for  their  being  yearly  payd,  and  that  which  was  presumpUo  homi- 
nts,  ia,  after  the  current  of  three  years,  made  here  premmptio 
jEurtj  a  tUjure,  H  leX  itatuit  atq>er prenmpto"  • 

Again,  he  saya  tliat  the  "libel  forauch  debts  ia  not  relevant, 
unless  it  be  expressly  libelled  were  owing,  and  m  yet  resting 
unpaid." 

Stair,  S,  IS,  30,  says.  In  the  most  general  terms,  tbat  thia 
"  prescription  is  only  aa  to  tbe  manner  of  probation  tbat  it  then 
be  not  pursued  witliln  three  yeara  from  Uie  time  they  are  due, 
witneaaes  shall  not  be  admitted  to  prove  the  same,  but  only  writ 
or  oath  of  party." 

Bankton,  in  treating  of  what  is  intrinsic  in  an  oath  given 
under  the  statute,  states,  that  the  averment  of  payment  is  clearly 
intrinsic,  because  Iqr  the  atatute  the  debt,  after  the  three  yeara, 
must  be  proved  to  be  aemg  and  uigmid.  And  this  rule  he  lays 
down  as  a  general  proposition,  from  which  plainly  he  admitted 
■o  exception. 

In  like  manner  Dirleton,  introducing  the  sulject  under  the 
act  i:i79,  in  reference  to  the  same  point  (of  intrinsic  qualitlea), 
determinea  the  queatimi,  among  other  reaaona,  by  thia : — "There 
is  a  presumption  in  law,  wldoh  ia  tbe  ground  ofao  momentary  a 
prescription,  that  such  debta  ire  not  ao  long  owing.  And  thwe- 
ton  it  ought  to  be  proven  by  the  defender'a  oath  that  tbej  are 
owing." 

Stewart,  in  his  answers,  states,  without  qualification,  "  that 
the  presumption  is  for  payment  within  the  three  years."  Whe- 
ther tbe  peremptory  rule  of  tbe  statute  really  admitted  of  any 
diacuaalon  aa  to  what  qualiitca  were  intriuaic  cv  not,  we  need 
not  consider.  But  the  ofdoiooa  are  of  importance  aa  proving 
Miat,  to  the  opinion  of  both  Uwyera,  after  the  lapae  of  three 
years,  the  debt,  without  distiuction  as  to  the  death  of  the  con- 
tractor, must  be  proved  by  the  oatli  of  party  to  be  owing. 

£rskine,  3,  7,  18,  thua  states  the  effect  of  the  statute:— 
Tbe  debts  mentioned  in  this  statute  may,  even  after  tbe  three 
years,  be  proved  by  tbe  oath  of  tbe  debtor,  or  by  any  writing 
signed  by  him ;  so  that  the  triennial  prescriptitm  n  these  la  con- 
fined barely  to  the  mean  of  proof,  and  doea  not  import  a  total 
loss  of  the  claim.  After  the  expiration  of  the  thne  years,  it 
behoves  the  creditor,  if  he  insist,  in  tbe  terms  of  the  statute,  to 
prove  the  debt  by  the  debtor's  own  oath — to  refer  to  him  not  only 
the  constitution  but  tbe  subHSteoce  of  it.  Fount.  Dec  SS,  1702; 
Kieokon(Dict.^  13,311);  for  a  debt  cannot  be  said  to  be  proved 
by  tbe  debtor's  oath,  when  be  deposes  merely  that  a  debt  once 
existed,  without  also  acknowledging  that  he  is  still  debtor  in  it." 

There  is  not  an  expreaalou  in  hia  work  which  implies  that 
he  understood  that  there  was  any  exception  from  the  operation 
of  the  atatute,  or  any  limitatioQ  of  its  effect  to  the  caae  of  the 
party-contractor  living  for  three  years  after  tbe  doae  of  the  ac- 
i-ount,  or  that  reeting-owing  newi  not  be  proved  if  any  pre- 
Bumption  of  payment  la  excluded. 

That  the  remarka  of  Preeidunt  Blair  did  take  great  bold  of 
the  current  opinions  and  language  of  the  profession  cannot  be 
qut^etioned :  But  it  cannot  be  staled  that  they  have  been 
adopted  disUnctly  in  any  after  decisions.  And  it  is  quite 
certain  that  the  case  of  Lealie  v.  Holllson  did  not  directly  au- 
thorise the  resnlta  drawn  from  them.  I  do  not  say  that  these 
lesulta  are  not  legitimately  drawn  from  the  remarka  adverted 
to,  if  those  were  well-founded.  On  the  contiutj,  I  think.  If 
the  remarks  were  well-founded,  that  the  reanlta  were  logically 
and  correctly  drawn  from  them  ;  and  that  the  pursuer,  in  per- 
fect consistency,  or  rather  aa  the  proper  dedtiction  from  these 
remarks,  midntains  that  to  carry  out  the  principle  on  which 
they  are  founded,  the  statute  cannot  apply  to  the  circnm- 
stances  of  the  present  caae.  But  tbe  actual  case  of  Leslie  v. 
Uullison  doea  not  sanction  an^j^^iiki^mtM^R^^^ 
held  to  apply  before  the  remarka  or  rrSnoratraau  venQhaoe ; 
and  his  remarks,  however  Ux  ibsj  pointed,  and  whatever  cuu- 
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clufiloD  In  le^tlmatLlj'  dedudble  ffom  them,  weta  Actually 
Ta&da  in  judging  of  tLe  termig  and  import  of  aq  QntU  taken  ]□ 
fiiHlilmciit  uf  t)io  rii1c  laid  down  la  the:  stHtutc, 

But  tJic  fOUctusionB  tfieii  fniily,  Jiiid  indeed  nece^nrily  de- 
ducibJe  frdtti  tht;  rtiuRrks  rIUhJuiI  lo,  sewn  at  once  t»  shiiw 
that  tUe  remKrkH  are  really  iit  VAriahOe  vvith  the  jilniti  niid 
inertinptory  lutij  ni&ind  in  thu  statute,  iu  gi-n^Tal  and  uoqua- 
li^t;d.  terma. 

All  tkii;  CJW^i  in  irliich  fho  oafh  of  party  weui  taken  sru 
nimiifcjiUy  not  deciBiooB  iu  favour  of  the  puTBiitr'a  pIcH.,  ul- 
tliougl]  it  may  b«  tbiLt  the  prut<;cCi(»EL  AlftirdL'^iJ  by  tbe  ntatlilo 
Uaj&DiUcS  iinrToived  ortilefL-ntcd  by  tbe  inHni^uge  <>f  (hi;  leinELvks 
above  ulUidt-'d  tolii  judgini;  of  tht  efiu<;t  of  Ihuoutli.  Mr.  Mure, 
Under  the  full  ItiflUcllcu  of  t1ieei«  remarks,  Klatem  it  as  n  ^ciiuinl 
ti\\ti,  G&tiLbliHheil  by  tbt  case  of  Lei^lie  v.  MoiWsfii.  "  tliut  ani/ 
evidence  by  Ciiu  verity  or  oath  of  p:irty,  proving  that  ilie 
count  ItaK  mt  bec-n  paid  uincti  the  diulu  of  tli^  li^fit  nrtich',  will 
obviate  Iht:  prt'Bcri]>tiai]."  Mr.  Ui.'lL  EtnttH  the  jivoposition  even 
ill  StrODgL-r  leriiiB^  Atid  e^oiBu  ttive  ctuiee  iiave  gone  on.  aach  an 
iuttTjjFEjtifctiou  of  tho  calh.  The  Jon^'er  tJiti  Itipse  of  tSrtitf,  aud 
the  5r«ftt\.T  c.tiin«qti*tit]y  Elitf  fyiiomnte  of  tlie  repreAeritalir« 
<if  the  iwhole  ulnirn,  the  cleaicr  rtoidd  be  tliL'  pi&of  of  iiun  pity- 
iimat  by  luioi,  and  hence  od  tlii;  ahov't*  view  of  reBtiog-o'VlD;' ; 
uad  tha  stiitntu  iii  di;f -utcd  hy  Ihle  [laxuniptipn,  by  nliich  tbe 
party  U  t(j  lu  examiuiid  as  to  what  /w  Was  dimL-,  and  its  rffctt 
Judp;e(I  at  accordingly. — See  the  cuae  of  Brown  p.  P^ituraiDn, 
JiiBuZ,  !809;  Buiiie,  4ij9.  TUcre  tkr^i  ono  or  two  <itbi'r  ciwea 
wkicU  went  on  the  Aaiuii  vIl-w.  But  Ktili.  ciit^es  iji  wlilcb  the 
matter  wna  referred  tp  the  oiilii  of  purty  are  not  decisioiia  lo 
shew  that  tho  stutnta  did  Jiui  apply,  although  it  in  true  that 
jirjujlit'ully  the  rulu  of  ttinatiitLUw  was  disregarded,  and  its  pru- 
tectjon  rt'qdercd  nugatory  by  suppleujeutary  proof  of  rct<tin<;. 
owin^  from  the  pruBumptiofiii  xu  applii^d  lo  thu  oath,  audi 
holding  the  dt^bt  not  piciH,'ribijd  ;  wlier^a^  the  gtntutt*,  Intr')' 
d'tciiit;  DO  prcBL-ription,  niereJy  requires  ].UDof  of  a  cectaim  kind 
\ty  the  iiUrtUi-r 

Tl^^■re  is.  aTiotli<.T  cIoj^  of  oaacs  which,  whether  ■welt-founiU'd 
or  tiotj  reaily  do  nut  afli-ict  the  pri^Hent  qiii-siiun,  vis-t  where 
the  party  on  thq  closed  rcconl  (and  ljurd  JA'wk-;ux\i^,  in  one 
tioso^  Bjid  ha  thought  the  rule  In  the  Juidicntiiru  AlI  an  to 
l^rlieu  being  /'oredaitd  oit  mutltn  nj  J'lttt  after  the  record  wiut 
xilMed,  vi;ry  diiectJy  ail^iL'ted  thit^.  irj  L'cial  puiiii},  matie  sacli 
Judicial  admiBKioilS  that  tho  d'urt  i-itJier  toais  them  as  tile 
writ  of  party,  ur  h(;Jd,  appui'^nUy  without  much  uppoaition, 
that  the  was  jjupi-njuded,  or  not  reQuired  hy  the  defende-r. 
"Whcthet  Biich  admisslcirio  arc  tlwf  writ  ol:  pariy  (wLiqh  Lord 
Jeffrey  . doubled  in  the  cabc  reforrtd  to),  or  wh(jt}ier.  if  the  de- 
feu^ier  roc|Uir>i't<  it,  the  matlor  uiUKt  tiut  he  put  to  hb  oath,  are 
^[mints  which  it  is,  iiniieccsxary  iti  this  ca*c  to  tonsider.  Bui 
this  cltus  of  ca«.'B  cc-rtiuLly  do  ntjt  afford  any  coantcrnance  fur 
thft  gctiL-rul  projiosilii^nN  lualutaiiied  ity  the  pnrsiHT, 

Of  lhi»  ctmriicK-r  tinly  wtis  thu  caai;  uf  Broui^hton  v,  Wes- 
6(01.  Ftb.  24,  4  Shiiw,  New  Ed.  p.JjOl.  Wbtiher  that  de- 

cij^iou  would  uow  be  repeated  i»  unothcT  point,  liul  the  gciie- 
tA  rule  of  this  Hlulnte,  nn  L  have  elated  it,  was  luid  duwci  l*y 
Lord  Ornij;ie,  wtio  dltE«euti^d  froEU  ihc  jud^^tiK-nt,  aud  wa^ 
ICuOM-k-d^ed  by  Lord  Gillicb — who,  however,  lietil  that  tiiU-A 
thu'  i«dLiiit:-toii»  luadu  ou  the  rtcprd  it  was  giipcii'liiiouti  lo  refi  j' 
to  the  party'H  outh  wliat  he  had  judiJatly  adinitti^d.  Thin 
kind  of  qilei^Eiun  an  to  the  import  of  the  udujitwLoiiti  arutte  fruui 
thL'  FiLtitulL-  not  beinn  acud  upon  nt  the  outact  uf  the  rase,  au<i 
aldo  from  tlio  influc.-Ti'Ce  of  the<  vlewe  tw  la  ihtr  prc-Kmnptious  on 
Whluh  it  had  boLii  Aaid  that  the  t^tatute  proceeded. 

But  ca>«cs  owitsioiialJy  occurred  in  which  the  trut!  princfplo 
of  thtt  ^lutiitk,!  Wi'id  Uiru'Ltly  cuiiCbsnded  for,  aud  then  the  Court, 
ftwurc  of  the  tinouuilaae  chttraetn'T  of  thu  easia  in  which  ttie 
jlutulory  proof  vi'afl  held  to  be  ttu^jiluiDi'titL-d  or  eupuriieiled  by 
my  pruauiiiptioDH,  onfoKitd  th^!  ndi.'  of  ihi;  stututc.  ThUB.  in 
I  much  contested  cose,  in  whiuli  naich  aid  wrm  draivu  ftuui 
I>re6Unii'tiootl  (and  fuiciLly,  if  thuy  could  ii|J|)iy],  the  Court 
fttuiid  tiiJLt  thu  (iioptr  termd  of  the  refercucic  to  ontii  was  not 
uhetktii  the  dL'bt  wan  etill  rcBCing-tjM'iiif,  but  whether  it  was 
rentirif^'Owiug,  and  ntriieic  out  the  word  "i«tu]I."  Aud  on  au 
«iUh  of  jguoruncie  of  tbt'  whole  Account  fouuil  the  oath  nega- 
live.— 5*«  M'Larea  c.  iiuik,  Feb.  "27,  1820,  arid  agaiu,  Jun« 
20.  18:^0. 

In  Elder  D.  Hacnilton,  May  16,  the  Btatuie  wak  held 

lo  Mpply,  ufid  thu  oikth  labi^n.  Tlie  uiuttuiB  drcidi-d  iirosc  »n 
the  elTcet  and  i|ii|K>it  of  the  oath.  No  douhi  the  prvtcretion 
cl  tlic  etfttuti)  was  ultimalety  denied  to  th«  party  aftt^r  the  laps? 


ofRi'VCLteen  yearx,  in  coiiscqusTice  of  tiio  preRumpiiant  I 
referred  to  LcinK  applied  tu  Huppictnent  tbi>e  ai'MOcc  uf 
in  Iht^  party's  oach.  Lord  Fulicrtou'd  uotti'  wuEl  pgiu' 
the  ulijeetijii  Ujid-rr  the  statute  to  silcb  a  result. 

Ou  tliiB  case  tha  pursiii;r  Miid  ibas  it ''iuiported  V 
statute  tire  liuiitalioLiB  which  vxUled  there  in  «•  lutcQi 
and  tlie  e.fprfKKiuii  is  uuticed  cbu-fly      Hhew  how  UxMl 
Bort  of  rc^iMi^ning  rt^^orted  to  wIk^ii  tiiu  prt-cise  teinu  of 
are  not  allowed  to  regulate  lit,  upi:-raliim,    Uut  the 
was  oh]i^;eiJ  Ut  refer,  and  did  rof.^r,  to  the  oftth  of  I'm 

In  liitcbie  >.'.  l.iuJe,  Jau.  15,  it  na^  beVd  tt 

judieijd  admitisiDiui  uupertruded  tbt:  uecuaiLLy  uf  pidvf  ||]| 
vnce  to  oalh. 

In  Fisher  v.  Ilr4.-,  Maidi  5,  I83G.  thn  Court  held. " 
counts  unil  clucuuiijiitH  mi^ht  l>e  ri.ferred  (o  Iu  ordet 
I    elude  the  alteration  of  the  statute — tli.al  iri,  to  briu(£d 
ciiTrt-ucy  of  thu  oucount  to  witliiu  tbrent  year*,  Tti* 
Lord  Moncrtiif  in  timl  cas'',  as  wfJl  a«  his  tiDtelo 
If^imiltuh,  h.he»-A  the  euihrin'at«Miient  whlcli  he  fclE  u~' 
case  of  Li.-slre     MoUisoii,  us  well  4ui  tiK'  extent  tO  w' 
thought  thu  Utter  case  wtnt.  The  Uoui  t  vntieil,  in  Vbi 
lieaut  tt'fins,  the  interlocufnr  of  the  Iaa'A  Ordiimrj'.w" 
embodied  find  t,'ivciti  effc^L't  to  i>g)Ute  of  the  pro[tO«1 
contended  for  by  the  pursuer;  oulj  ol  the  Joil^t*  in  " 
^rave  doubia  wLeEhi:r  the  doetrioe  iu  L.-^ic  o.  MoU 
not  introdilicud  a  mode  of  "eliding  a  [.■rescriplioH"  |M 
suit  cam^  to  Ijti  denoiiiiiiated)  ]|iiit  wurrauU'd  by  tbit 
No  donbt,  in  tin.-  oise  of  IXu&i,  th<it  ttiimv  Jud^^e  wdbt 
dilter  from  th^  luw  »tati-d  in  Leslie  v.  jMullitwiu. 

The  cad'e  of  Au)d  l\  Aikuiati,  Jidy  7,  e«en»  Vf 

only  dui'ialoii  in  lavuur  of  the  iiumuef  e  plea.   It  \>,ivrf 
reportL'd.  The  debtor  dted  w(tl<iii  a  year  fnj.ui  Uw 
la»t  article  \u  thu  account.   Tiie  iKtion  wua  not  r.i 
after  the  hip«(;  of  three  yeais.    Lord  CkK-kburu  tonuil 
»ti)tutk;  applied.    In  bi'i  note  he  »aid — -  Afli^r  the  lb. 
are  out,  the  hurdeib  uf  pruriitL;  the  debt  hy  the  wtUor 
the  delli;!'  JH  laid,  by  the  eiipru»  words  of  the  wA,  vi 
flUur.   The  |mjof  irf  tiiu  d^-bi  neci-ti-«aril.r  iiuplioa  th« 
u'  ite  coiiaLilviLiou  itrtil  of  iL«  Hubtiia tenet'." 

He  tlieu  adverttrd  to  tho  j>rop(i!4itiirii,  that  bv 
fetider  did  not  kuow  unwilling  im  to  Llit:  LOiii^litUCicti' 
di-ht  or  of  its  payraL'iit,  thureloire  tin;  drbt  was  li>  In 
proved,  and  nlaieii  that  the  cik.4ea  teferiitril  tu  did  QOt 
any  sUeb  j.)oiijt ;  aiLd  be  added — "  And  tW  pur^vof* 
can  [ir^vad  heri-,  mudt  diiiiiuetly  fu;e  and  ntnin 
ral  proposition,  tlial  a  i.'rE.-dib]e  tleeluratiki-u  of  iij;' 
eunBliCutiou  ia,  ujider  the  wt-ttute,  proof  of  the  ci> 
tha  dehtoi'tt  oath,  even  where  the  debtor  it,  L>ut  a 
live."" 

Again,  "  Acccrdinii  to  the  pursuer  this  ig-norance  tnt 
a  denial  of  tile  fiiet,  pruveri  lt»  ori'^iJial  cou^^titjuon; ' 
this  way  any  pnr»nin  may  etubhslt  itiiy  dtbl  wliiA' 
pieaaed  to  eluim,  piovlded  he  Felectx  for  hi^  def<ri>deT  * 
itiirily  ignoraat  ri  ]irii.'MtuCii.Li  Vf .  <Jr  hu  has  uulj  iv  ■- 
claim  HO  niilirely  tiuliliuu^^,  that  hi:ir  u'unuoL  innid' 
piiid  It,  or  have  evuii  heard  of  )t ;  un-l  tbc  CoiublitatiuQ 
two  i^t^Vf,  VLz,,of  non-p.tyment  and  of  ignorauue,  eaUtbbili  w. 
puriiiierb         uiidt-r  Ibe  nuiLUCo/y  refeituct. " 

TIk-  report  inertly  ^bears',  tliut  the  Court  h-.  I 
Bcription  aid  uutti>|iply'  and  that  Lord  Kutlcitou 
be  ^o  held  in  Ttf^iHetot  the  pievjtuia  dpcinion* ,  "i  ■  i-j-i - 
the  ijUeirkLioll  hud  open,  hu  Miruld  iiaVe:  etilt^iuvd 

iluulilfl  ujvou  it.  " 

I  aiit  not  able  to  liod  any  aucb  Ei'ri«4  of  deci-ion*,  m  Orf 
any  bucll  f^uneiul  plug  ham  tiuu  Wuh  leiiliy  huit  dunu  ia  tUJ^ 
Ibe  prior  ciisfK  _ 

The  princifile  on  whloli  thii  casa  pmcecii.d  wiw  nrjU^ 
considered  iu  AInotik  v.  Ka«on,  Dec,  20.  l^^W.  and  i 
ill  that  caiie  ex,  beyond  all  doubt,  dtiutiLy  u.t  van 
All  the  prior  citAre  were  then  fcviewetl,  «n.d  Iu  t 
tion  then  ^Ireu  of  the  jirioi  cases  I  inUii-re.    l  b' 
i.-i|'le  had   hec^n  laid  dowii  by  Lonl  (_  lih eboitte  i 
CoL'braue,  Feb.       183&,  and  hu^  been  adiipteil 
Divieiou  aa  thun  cocutituted.   It  in  said  tUii  ih« 
luw,  and  of  the  dtL-i«ion0  stated  itt  Auld  ».  Aik 
giVDU  by  Lord  Houctcid  In  tk^ott  i<,  Mewart, 
And  it  is  tiue.  that  although  ihu  Court  |n 
which  reudered  it  uuneccBeflxy  to  ^ascuim 
MoELcreiff  do«B.  iiot  begin  hi»  opinion  wltb  il 
general  terniK.    fiul  the  poueUuion  ci  his  oi 
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tnitb,  to  iodic&to  a  different  view  u  to  the  effect  of  the  denth 
of  the  contractor  of  the  account.  In  H'Ka;  v.  Ure,  Not.  17. 
1847.  Lord  Honcreiff  ceitainly  stated  and  applied  a  very  dif- 
fcfeot  doctrine  from  that  <ind)catMl  In  the  commeDcement  of 
hit  opinion  in  Scott  v.  Stewart.  In  reftirence  to  what  miut  be 
proved  generally  after  the  lapse  of  the  three  years,  he  Baid, — 
■■  By  the  statute  1579,  ft  can  ooly  lie  met  by  proving  tcripto  vel 
i^ramenio  of  the  allefted  debtor,  not  only  that  the  debt  was 
cDDRtituted,  hat  that  it  is  still  restlog-owing." 

In  the  case  of  Damley  r.  Kirkwood,  March  6. 1846,a  qaesUon 
oocurred  in  tlie  First  DiTisloD,  whether  the  oath  mmtt  be  talten 
in  Rf^rd  to  a  bill  lieing  reeting-owing  when  the  debtor  died 
wllhlii  the  rix  yean,  and  the  representative  did  not  denr  pay- 
ment  The  general  reasoning  of  iMtd  Hockenrie  is  decidedly 
tdverK  to  the  caseof  Auld  v.  Aikman.  Lord  Fullerton,  hold- 
ing tbe  point  to  be  substantially  the  same  under  both  statutes, 
no  doabt  fays  that  he  thought  the  previous  decisions  ren- 
d«red  tBe  judgment  in  the  case  of  Aald  «.  Aikman  inevitabie 
u  to  tbe  act  1679;  hut  he  certainly  destroyed  the  authority 
and  Weight  of  the  judgment  ttself  by  the  following  observa- 
tiooR : — "  But  the  mode  of  proof  required  by  the  statute  is  al>- 
solntely  Imperative,  and  admits  of  no  modification;  and  I  think 
it  important  to  guard  againtit  that  mlscoDveptlon  which  I  can- 
not fa«lp  thinking  led  the  Conrt  into  the  course  of  practice 
sbAveallnded  to  on  the  subject  of  the  act  1769.  In  one  of  the 
ewliest  of  these  cHsef,  that  of  Leslie  v.  Motlison,  it  seems  to 
hare  been  awtimed  that  the  act  1579,  framed  in  terms  cer- 
tainly not  very  unliko  those  of  the  act  now  under  dlscusidou, 
inlrodaced  cerbiin  picsumptiona  of  payment  which  might  or 
might  not  receive  effect  according  to  the  circumiitances  of  each 
cane.  With  great  submiseloQ.  there  appears  to  me  no  fonoda- 
tion  for  snch  a  view.  Whatever  general  presumptions  or  pro- 
Imbilitiea  may  have  weighed  with  the  legiidaturo  in  passiug 
tltese  statates,  they  introduce  no  preiumptiom>,  but  enact  cer- 
tain tpedflc  and  imperative  rules  on  the  subject  of  probation ; 
and  is  particular,  the  act  relating  to  bilid  of  exchange,  on 
vhich  B»  diligence  or  action  has  followed  during  six  years,  not 
odJ/  ilfflits  the  mode  of  proof  to  writ  or  oath,  but.  what  is  of 
O'ore  iniportHnce,  It  entirely  shifts  the  omts  probantH  from  the 
sj'paie&t  debtor  in  the  bill  to  the  apparent  creditor.  During 
tiiu  six  years  the  bill  proves  it«el£  and  tbe  burden  of  disprov. 
iug  Ttlne,  or  of  proving  payment,  lia  on  tlie  debtor,  and  is  of 
coDrse  limited  to  the  writ  or  oath  of  tbe  holder.  After  the 
lapse  of  six  yeiirs,  the  burden  of  proving  '  the  debt  contained  in 
the  bill,'  and  '  that  it  is  rexting-owing,'  is  lud  upon  the  bolder 
>f  the  bill,  and  that,  too,  is  limited  to  the  writ  or  oath  of  bis 
Klversaiy. 

"Now,  si:ch  being  the  case,  1  cannot  see  how  there  Is  any 
ooxa  for  any  appeal  to  presnmptlons  orlnferences  supposed  to 
>riBe  from  particular  circumstancee  in  the  conduct  of  the  par- 
ie»,  so  as  to  exclude  tbe  openilion  of  the  statnte.  If  neither 
liliKence  bas  been  raised,  nor  action  commenced,  during  the 
ix  yem,  the  enactment  must  receive  effect ;  and  tbe  only 
inestiun  which  tbe  Court  can  entertain  is. '  whether  tbe  dt-bt 
ODtained  in  tbe  Idll,'  and  *  that  It  is  lesting-owiDK'  has  been 
•roved  by  the  writ  or  oath  of  tbe  debtor  t 

"  Now,  that  which  I  must  hold  to  be  the  only  competent 
icw  of  such  a  cane  is  quite  suffiuieut  for  tbe  wlution  of  the 
nestion  between  these  patties  as  it  is  now  presented  to  us.  It 
i_  undeniable  that  diligeuct;  or  action  was  not  raised  upon  the 
ill  within  tbe  six  yean— writ  of  tbe  debtor  thi^re  is  confessedly 
one ;  so  that  tbe  pursuer,  nnleas  betaking  herself  to  tbe  other 
Iternativfl  of  the  statute,  the  oath  ol  the  debtor,  can  liave  uo 
We." 

It  is  thus  very  successfully  shewn,  that  Anid  r.  Aikman 
oes  not  rest'  on  principle  or  on  tbe  sutnte.  Whether  it  was 
Q  inevitable  result  from  prior  cases,  is  the  point  which  the 
hole  Coort  are  now  to  reconsider.  The  question  is  entered 
n  pretty  ftlUy  by  Lord  Jeffrey,  who  very  plainly  does  not  ad- 
lit  tbe  anthttrity  of  Aald  v..  Aikman.  He  considers  the  point 
I  to  the  necessity  of  reference  to  oath  to  be  the  same  under 
>tb  statutes,  and  says,—  ■'  I  think  tbe  error  in  some  of  tbe  de- 
idoiig  on  this  and  the  tiienni^l  prescription,  which  I  cannot 
0  aloug  with,  lias  arisen  from  a  laxity  In  taking  as  tn  loco  of 
'it  or  oath,  to  which  the  proof  is,  by  the  words  of  the  stu- 
ite,  eoufiued,  certain  statements  voluntarily  made  by  tbe 
roeecutors  of  the  party  in  tbe  course  of  the  litigation — I  meun, 
olding  that  the  neceadty  of  writ  or  oath  may  be  superseded 
y  the  tenur  of  admiiwionp,  and  these  helped  ont  .by  th«  nut-  ' 
roctloa  of  Coarfii  of  Uw.   I  think  a  great  laxity  has  Urns 


been  Introduced,  and  I  should  certainly  not  take  a  step  in  ad- 
vance in  that  course.  I  have  great  doubt  about  these  admis- 
dons.  In  tbe  Outer  House  I  tuuk  them  as  superseding  the 
necessity  of  an  oath,  by  holding  them  to  Im  properly  taipla 
of  the  party.  But  for  that,  1  should  not  have  gone  tbe  length 
I  did.  On  consideration,  I  think  it  is  not  a  sound  view.  It  is 
not  the  §en'pttm  the  statutes  require,  unless  there  was  an  vx. 
presa  procuration  tn  make  and  tign  tbe  statement.  We  have 
gone  on  grounds  of  convenience  rather  than  otherwise— for 
that  is  at  tbe  bc>ttom  of  it — that  where  a  party  Itas  made  a 
statement,  bis  oatb  can  only  be  in  conformity  with  It,  and  it 
is  therefore  unnecessary  to  be  at  tbe  expenseof  an  oatb."  And 
in  conclmdon,  he  gives  his  full  and  deliberate  assent  to  the  case 
of  Alcock  c.  Elason,  which  he  most  correctly  huMs  is  entirely 
adverse  in  principle  to  that  of  Autd  v.  Aikman,  aud  lays  down 
a  rule  which  entirely  excludes  any  such  exception  or  dJstino- 
tiou  as  that  case  recognised. 

'  Tliete  is  no  doubt  whatever,  that  Auld  «.  Alknun,  and 
Alcock  V.  Easun.  cannot  stand  together.  If  tlie  ruli*  of  judgment 
in  tbe  latter  is  right,  the  former  case  is  no  authority ;  and  it  is 
quite  plain,  from  the  opinions  in  tlie  latter  case,  tliat  the  Court 
Uien  intended  to  exclude  any  such  exception  from,  or  limitation 
of  the  statute,  as  the  .other  case  bad  sanctioneO.  I  was  well 
aware  that  tlie  opinion  Uien  delivered  ran  counter  to  the  lan- 
guage used  in  manj  fulor  eases,  and  to  the  view  taken  of  prior 
eases  in  Auld  v.  Aikman;  and  the  view,  tlwieture,  of  the 
statute  which  was  thenjexpressed  was  the  subject  of  anxious 
uuusideration  with  myself  oud  my  brethren.  And  It  was  so 
stated  as  to  proceed  on  a  principle  which  we  were  called  upon 
by  the  interlocutor  of  the  Lonl  Urdinary  eitli^r  to  nyect  or 
adopt.  The  esse  brought  to  a  point  tlie  question — On  what 
principle  was  Uie  statute  to  be  eufuruedf  Were  presunptions 
to  reguUte  its  operation  or  not?  We  were  eitlier  to  go  on«  or 
to  atop  and  rely  upon  tlie  statute.  We  tatty  considered  tbe 
Slate  of  tbe  law  ;  and  the  opinion  then  delivered,  if  adlmed  to, 
excludes,  beyond  all  doubt,  all  such  questiuiis  as  the  pursuer 
now  raiaes.   And  it  was  drawn  up  in  order  to  exclude  them. 

Wliether  the  question  as  to  the  necessity  of  referring  to 
tbe  oath  of  the  representative.  If  the  representative  dies  w  ith- 
in tbe  three  or  tbe  six  yeats,  is  the  same  under  the  act  1679) 
and  under  the  statute  as  to  the  sexennial  prescription  of  bills, 
need  not  bo  nicely  considered  at  present.  So  far  as  any  rea- 
soning is  applicable  to  tbe  matter,  the  ground  stated  Cor  the 
exception  is  In  truth  the  same.  But  tbe  value  of  the  above 
opinions  does  not  depend  upon  that  point 

In  tbe  cose  of  Campbell  v.  Qriersou,  January  15,  1848,  the 
question  occurred  under  the  act  1669,  c.  9.  Aud  the  point 
under  that  statute  is  not  distioguUbable  from  the  paiat  under 
the  act  1579-  As  Lord  Ivory  said  in  bis  note  in  the  case  now 
referred  to, — "  It  matters  not  whether  tbe  cose  fall  more  pro- 
perly under  that  or  under  tbe  triennial  prescription  ;  tite 
structure  of  the  statutes  iu  liotb  cases,  so  far  as  applicable  to 
the  principle  and  hnilings  of  the  interlocutor  being  substan- 
tially identical."  Tbe  act  1669,  c.  9,  enacts,  "  that  all  arrest- 
ments to  be  used  hereafter  upon  deoreets,  regiatrate  bonds, 
dispositions,  or  contracts,  not  pursued  or  indsled  on  within 
fivtt  years  after  the  laying  on  thereof,  shall  after  tliat  time 
prescrive  ;  and  that  all  arrestments  already  used  upon  the 
ground  aforesaid,  shall  prescriru  within  five  yeaia  after  the 
date  hereof.  And  that  all  arrestments  used,  or  to  bo  used 
upon  dependence  of  actions,  shall  likewise  prescrive  within 
five  years  after  tbe  seatenoe  is  obtained  in  tlui  saids  actions, 
If  (he  soids  arrestments  be  not  pursued  or  inststed  on  witbiii 
that  time.  And  likewyses  his  Hajesly,  with  advice  aforesaid, 
statutes  ao^  unlttius,  that  minit'ters'  stipends  aud  muliars,  nut 
pursued  for  within  five  yoars  alter  the  same  are  due,  and  like- 
wyses mails  and  duties  of  teniients,  not  being  pursued  within 
five  years  after  the  tennonts  siull  remove  fruui  the  lands  lur 
which  the  molls  and  duties  are  craved,  shall  prescrlvu  in  all 
time  coming:  Except  th.e  said  ministers'  stipends,  multars, 
moils  and  duties,  oball  be  offered  to  be  proven  to  be  due  aud 
resting-owing,  by  the  defendeis  their  oaths;  or  by  a  special 
writ  under  their  bands,  acknowledging  what  is  resting-owing  ; 
and  that  all  bargains  conceruing  moveables  or  sums  of  mone>. 
probable  by  witnesses,  shall  only  be  probable  by  writ  or  oatli 
uf  porty,  if  tbe  some  be  not  puisued  lor  within  five  yean  after 
the  making  of  tbe  bargain.  And  further,  his  Majesty,  wij^b 
advice  and  consent  foresaid.  tdatutM  :|PJjU^^u^t 
tliMu  proceeding  upon  wnruiug^^PitHiyi/^eet^  _ 
mentSiOr  forministen'  stipende,  aud  otben  aforesaldt,  shall 
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preecrive  wUbin  ten  ye»rF,  ■oscfpt  ttie  Balidn  Actions  be  wiilcetied 
every  fivs  yenn  ;  but  |iri-jiulii*e  alwnyN  of  aoy  uf  Llie  ^ids  nc- 
Hon*,  whic>i  hy  futincr  octs  uf  pftrliftincnt  aru  appointed  to 
pre^cHTo  in  n  shorter  time.  And  a]^  ataCiit>Ha  »nd  oriiiiiTui, 
that  holograph  mtMive  It-Ltern,  and  holo^mph  bmiila,  nad  sub- 
BCTlpti^iiB  in  coinpL  iKiok^  without  tvitii^es,  not  heion  piir- 
Bueii  for  witliin  twenty  yvA.t»,  shall  prewi  ive  in  nil  time  there- 
after ;  fici;pt  tho  puraaer  offer  to  prove  bj-  the  tluf^eiiiler'itoiltll 
the  ▼erilj-  of  the  B,iid8  holoffraph  bori<lj«,  ntij  tett^TK,  and  nmb. 
•cHptloQB  in  ttiE)  compt  bool^u.  It  ir  always  tiereby  declnrcl, 
tbki  pmcTiptioiiie  shn.!!  not  run  in  nny  r>f  the  casea  fu'ftsiiiii^ 
KgBliiit  minorjitiuriiiR  thu  years  fjf  thpir  minority."  Tfip  ilit- 
fercnce  in  the  torins  nf  thq  various  cnaclmentii  in  ihin  Blatiile,. 
between  proper  preFcHptiorsan^l  tli<'Apcc;ial  eniutment  umftr 
vrhk-li  the  (jtiDstiuu  in  Cauipbi;!!  v,  OrK'raqn  nro^,  is  very  iii- 
■(nictivt'. 

The  Lord  Ordinary  (Ivory)  founds  that  the  iwjtion  not  hay- 
iDifbeen  raised  within  th«  statutory  pftTioJ.  the  prounclfl  of 
fwid  action  are  provable  only  by  writ  or  onth  of  prariy."  \Vh<m 
thfi  CAKt  CAtuv  befaro  lin  tha  queitinn  wn^  fidly  dlHCilSSOd  ID 
the  opiniana.  Thf  opinion  of  Lord  ^^loncrt-iff  idieWA  very  clear- 
]_v  thut  he  liad  nbfindoiied  tl<e  rase  of  Aidd  w.  Ailtman,  aijd 
all  tlie  views  deiivt  d  from  thn  ca^n  of  Li-#lii!  un  which  Aiilil  n, 
Aikniaii  proceeded,  iiiid  iTinciirrcei  in  hutdinti:  that  the  lulii 
laid  down  in  Alwek  i'.  Kiison  muat  refpilate,  and  tbat  any 
eiceplioii  wil<^  excluded  wndvt  either  ^tntatc. 

The  result,  then,  of  thiA  review  nf  the  cnBon  if.  tlint  Auld  v. 
Aikman  wan  wrong  decided,  ftrid  that  Ujitp  wns  m  teiivs  of 
deciftionM  vArmntiB!^  that  jiKl;;meiit,  mudi  It^fei  filing  an  cx- 
captlon  which  could  jiot  now  be  disallowed. 

On  princijjlo,  there  was  Imrdly  nn  nttenipt  made  to  snp- 
port  the  pursuer's  pk-a.  Ami  for  the  proucida  on  which  J  hold 
that  plra  to  be  unsound  in  itE^lf,  I  thiiuk  il  BiiflicieDt  Ui  refer 
tn  the  o^iiiiiotis  which  I  Imvu  ^iveu  iii  the  caw  of  AluDch  v. 
EnsQn,  and  CMiipk-ll  v.  Ociereon, 

Lard  Jiutherfunff  concurred  iit  by  Lords  Coctitcn, 
Anderson,  CurrifhiUj  and  Couian- — 

The  puiwaer  bring^itte  Rftion  for  payinrht  ofTfirltms  busi, 
TieEfl  accounts  incurred  un([i;r  tha  cmploynjent  of  lU^  lnC« 
Jainta  Haddin.  Tii«  \n.rt  item  is  dited  March  5, 1639.  Theii 
currencv  till  thatdutc  is  rot  disputed.  Hiiddin  died  in  Janiiury 
184L  ThrpreKntactioQ  was  br^DKht  MilicL  18, 1848,  againat 
Cerlnin  particm  as  th«  re)ir?iientfttivt'aof  JaiutrB  lladiiia. 

With  reference  to  ihiii  niatif  nf  facta,  the  defender  pknds 
prescription  under  theslalLte  1679.  c.  83.  tntitlcd,  ■'  PrcBccij>- 
tion  iu  certaLn*.'  causes  of  dibt."  "  Ilcm.  It  id  Btntute  aod  nr- 
dalncd  be  our  Sover&ine  Lt^rd.  with  advirto  of  }i3a  throe  i^etniun 
in  pariiament,  tbat  all  acti^^noi  of  debt  for  liouee-inailles, 
mcnitlft  Qtdiaam,  Rervandu'  ft-es,  tucrch-mtcs  comptc,  nod  otht  r 
the  like  debt*,  tlint  arc  not  foiindHd  upon  written  obllLiBtiunen, 
be  perhcwed  witliin  three  zt  irew,  iithifrwiw!  the  creditonr  sail 
have  fia  action,  cxct'pt  ho  onttirr  piiefc  lie  writ,  01'  bo  tiith  of 
his  partis ,"■  The  defender  reqiiiteft  lu  have  it  fonn<l  lliat  the 
filatute  npplicfi,  and  tbat  tho  puivucr's  proof  shall  be  limited 
in  teriRN  of  ibt  eniictoiertt. 

On  the  part  gf  the  piiTnuer  it  in  not  denied  tliiti  euct  ac- 
HOliDtii  OA  ihe  pricnent  fall  within  tht*  scope  ni  the  etatiitc  ;  btit 
tt  ia  conteodad  tbiit,  in  eonseijiience  of  tfaddiu'n  dcnth  within 
the  pL'riod  of  thret?  years  frotn  thu  date  of  the  hi^^t  article  and 
chim^  uf  the  HCCuUtita,  ifae  itlattite  h^  ti.o  apidicution  ;  tliaC  the 
):li)tute  hu)i  roceivcrd  ihin  coniitriiction  by  »  ecrit.'S  of  deci^onB 
which  have  rcfulKted  the  practice  of  tlie  coumry.  and  muxi 
bind  the  diHcmiion  of  the  (Joiirti  and  that,  however  difSeiilt 
it  tiii)i;h(  l>o  to  limit  the  i^pplicaiion  gf  the  «tat<itQ  if  the  pmint 
bad  DT^c^krred  for  the  first  time,  the  qni-ation  cannot  now  be 
entcrlBiDed  without  ri;  versing  a  lont;  cuurae  of  judgment.  The 
pursuer  added  in  nr^incnt,  thitt  hu  was  quite  rundy  to  ndmit 
tho  appticallgo  uf  the  t^tnlutu  accordinp:  to  what  lie  inainluined 
to  be  ilM  true  construction,  vis.,  that  ftftt;r  the  lupeu  of  thrct) 
yeari  it  wnsenongh  for  the  ptiftsner  to  prove,  by  rlie  writ  or 
UAth  of  his  patty,  the  cgnfiliitiiiloD  of  the  dt^bt,  but  that  if  the 
(:0n9titmiou  WH»eo  proved,  il  niu&t  be  held  and  preiinined,  in 
any  action,  bfi^iiKht  a(Xet  the  three  year*  nn  well  a8  within  tbat 
time,  thitt  the  di.-tii  fii^tjicvined  resting-owio^,  iitilcKii  the  debtor 
or  tiiB  repreHentatirea  prore  l  pikvinent  and  diiiLharge.  He  m 
argued,  not  Only  fatrcuus^tbaC  cgjiBtiUcliun  would  bo  Hufbi^ient 
for  hiB  c£uie— the  employment  being  proved  by  the  writ  of 
llkddln,  and  tbe  defender  being  utiabk  to  prove  diBcbibr^e— 
but  in  aid  and  JiuitiAcatioti  of  tb«  cobBtruetloit  whipb  be  nl- 
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gue,  thnt  it  h  id  hei;u  crronconsly  held  that  the 
prove  the  eubsi&tence  as  wdl  us  liw  eoTiFtitulion 
by  the  writer  onlh  of  the  debtor  ;  and  in  conecijUence  ot 
view,  it  wiw  but  reneonablie  to  bold,  that  if  the  d^-ath  v( 
employer  Of  lEUiniediiite  debtor,  during  the  three  yumxt^ 
priviid  the  creditor  of  his  ineam;  of  proving  both  thcM 
laa  case  thould  not  fall  under  the  operation  of  tie 
wnich  had  thufl  been  euiiHtrUtid  In  ri^uitefroin  the  i 
proof  of  lutth.  liy  tliii  S'UHewhut  nnufuitl  cgnrae  of  artp- 
which  rnprcsL-titcd  oue  coQiitrnLlion  madu  to  obTla 
coUKqoenccB  of  apgther  said  to  bu  erroueoiw,  tb« 
Btruction  uf  the  Ftatutu  ha.-!,  by  both  parties,  l>twn  pr- 
ar^uuient;  and  it  is  only  the  more  nec^fiiary  ta  dm 
that  otherwise  it  is  didiciiU  to  review  satiiiftietorily  U« 
which  are  slated  to  form  the  BcrieB  'tium  JutiicuCofm. 

In  tjhi^mHeli'x.-ii,  certainly,  the  words  of  the  MtatUta 
Bdmit  of  no  doiil<t,  aud  to  cxcludit  abtiolutelj  tb«  preaw 
of  the  puniour.    Hirisaid  that,  fur  the  dtblA  meiiUoDed  I 
statute,  actions  Bball  luepnrancd  wHhfn  the  thtee>  yew 
wiRct  theH^reditor  uhall  have  no  action. unless  he  cicber 
writ  or  oath  of  hie  party.   It  iu  diOicnlC,  under  WQhJa  < 
ral  and  nln«*lllte.  to  limit  tli'U  bliitnte  to  tlliMe  CI 
which  the  dehtor  ahi|l|  Burrivi?  tlin^e  yearn  tbe  doM 
aoootint,     03  to  withdraw  fjum  ita  operation  cvcrj 
which  tbe  debtor's  death  may  hare  uloBed  Ibe  a: 
where,  in  a  more  extensive  runge  gf  irvents,  the  Jcbtor 
in^  Lite  cloi^e  of  tlic  account,  sbull  hare  died  witliu* 
yeain  after.    Ao  exception  sn  wide  as  this,  and  " 
countenance  in  the  wordn  of  (he  stu.tuter  cad  &c«fve| 
fL-rkiied  lb-  eu I i»>t ruction.  It  ha^,  imlL-ed,  been  SOUki^liRUH" 
that  the  words  of  the  statute  udnitcti rig  aod  rei^iiinng 
the  w^it  or  oath  ot  cho  patty,  impliod  the  immediate 
to  be  ti'tili  in  Llle.  TIte  eipre^ion  of  tJie  statute  tSt 
whiuh  caaoot  be  conelrued  tn  be  simply  tiie  party  ca 
tt  wore  veiy  unjiuit  bo  to  bold  it.  fur  it  would  uxcl" 
ditor  from  the  bcnt^lit  of  tbe  writ  gr  oath  gf  the 
prefionlttlive,  who  became  hy  hln  ttsprtrSi-ntatioti 
debt  and  party  lo  tht  uctiuu.    His  party  plainly 
the  imnii'diatc  debtt^r  and  the  lepreMutativo,  « 
tiini  ia  bioui;lit  ajjainut  tbe  repretteiitative,  and 
conntriictiou,  k  tlJuL  which  ths  statute  iu  pra 
leivcd. 

A  great  deal  has  been  (tnid,  formerly  aud  n«i»» 
pnint,  whether  this,  can  \w  considered  as  a  proper  ok 
Ecription,  aud  aWut  the  pcesoniplionB  on  whi<.h  ll»e 
hn<i  been  foimdu'd.    ParliiLTneiit  Itself  hu«  entillc4  it 
anent prescription  j"  il  hai',  in  our  institutional  wHm 
constantly  cla^^d  aiDon'^  theehorl  pceaccipttuuB  ;  and 
it  be  nut  on  atHtoliitu  prescription  or  liuiiuttion,  I'lu  i' 
the  two  iuiiaediati^-ly  preceding;  Btaliite»,  whith,  AJLer 
of  three  yieara,  deny  altogether  the  right  of  kcinm,  it 
strictly  Aj'eaking.  a  |ire'&cripti'L<n  or  limitatiiin  i>i  Mt  iuM,  1~ 
iietitki — tiiat  tiiB  CTeditoi'  fihall  have  oo  action  uFur 
of  thrtie  yearti,  except  on  couditton  of  piuviog  hut 
writ  or  oath  of  his  party.   In  ibis  reupei:t  it  in  a  iinU' 
aetiou  exactly  the  ivame  in  principle  aa  tbat  inliod* 
statute  10(53,  c,  Q.  or  th<rnioT<:  recent ^.talutEs^  the  '. 
the  IIJ.  c.  72,  ni>d  :13d  of  George  the  IIL  c.  IS.  fiat 
thiti  lit  u  dlKpitte  rathi^r  about  words  than  iiutiCtanM^ 
luvauiii^  of  the  Ftatute  U  snOieieatEy  clear. 

Any  GuppoBed  presuoiptioQs  on  wfaliib  the  nkitut* 
been  founded  present  a  dangerous  guide  Iti  the 
cobiLftKtion  ;  and.  at  ibif  distance:  of  ticue,  meli 
afl  to  the  Tiewa  of  the  legislature  gives  no  safe 
i^lrictini;:  the  plain  nauaninR  of  its  lauguiigc.  hoti 
Blair  i^  rcjH^nled  to  have  uaid  in  the  cAsc  of"  livelier.  M 
tliHt  the  prctumpiioD  "crented  by  tho  Et«ti)t«"  mw, 
aeuoiiutB  bad  hoeo  puid  dnriag  the  lhre«  yoartaUfd 
its  ehiw,  adding,  "  i^n  iJiat  presumption  i^''  pi'-*-  il 
that  net  reatB."    Tiie  latier  okpretiKion  wo- 
rate  than  to  say  that  tlie  btnttitc  crt'atK 
c-veu  so.  there  seems  uo  ren^on  to  hold  thai  U<i;  )°>i 
he  referred  to  wicfe  the  only  presniuptioti  iti  the 
le^ie^lulorc,  or  thut  it  intiy  not  alto  bnvv  ■  ■ 
footing  tliat  many  of  the  debts  refcriedli.. 
liuljjcelB  of  aLt'ount  at  nil,  but  were  st-Kf.;  ! 
oredic  l>oia^  interpo^ed^   7'be  bcitltr 
the  statute,  without  reference  toc><i<.  ' 
reasons  gf  policy  and  expediency,  iu  icquiinug  diui 
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credUu*  ia  moh  debte  meant  to  rest  his  whole  case  upon  the 
writ  or  oath  of  the  debtor,  h«  most  briog  hU  action  within  the 
three  jean.  If  pntwiit  was  postponed  beyond  that  period,  the 
demtnd  was  oooeidered  as  what  haii  been  termed  a  stale  de> 
Dud,  and  the  creditor  subjected  to  the  necessity  of  proving 
the  case  in  a  manner  to  which  the  debtor  could  hare  no  objeo- 
IkKU  —the  proof  required  being  the  debtor's  writ  or  oath. 

This  lust  obserration  soggests  the  only  other  point  as  to 
tbe  oonstrnctioa  of  the  statute  upon  which  any  question  can 
be  raised — nader  the  words  "  except  he  either  proTe  by  writ  or 
eath  of  hte  party."   The  pursuer  contended  that,  under  ttioee 
vords*  It  would  be  snffideot,  even  after  the  lapse  of  thu  three 
years,  to  prove  by  writ  or  oath  the  constitution  of  the  d«bt, 
lod  that  it  waa  not  required  of  him  to  prove  that  it  was  rtisU 
iflg-owiog.   Why  the  word  "  prove"  should  be  so  limited  as  to 
embrace  one  part  only  of  the  case  and  not  another,  waa  not 
made  to  appear.   The  statute  plainly  implies  the  wltcde  case, 
and  does  not  reatriot  the  proof  to  ouh  part  of  it  only.   It  is 
remaikaUe,  too.  that  the  part  of  the  case,  namely,  the  subeist. 
eoce     the  debt,  which  the  pureuer  would  repreaeot  as  not 
afbotad  by  the  limitation  of  the  sUtote,  but  whichil  waaittill 
left  to  the  defender  to  meet  in  an  action  bevond  the  three 
years,  as  In  an  aeUon  within  the  three  years,  bos  btteu  the  very 
point  upon  which  the  questions  turned  In  the  greater  number 
of  cases.   This  is  obvious  from  a  very  cursory  sarvey  of  the 
reports.   Nor  on  tliiit  point  should  the  provlsionsof  the  statute 
1669  be  overlooked ;  which,  in  eatablighing  a  simihir  short 
picscription  in  regard  to  "  ministers'  stipends,  multars,  and 
midls  and  duties,"  says  that  these  shall  prescribe,  not  being 
porsoad  within  five  years  after  the  same  are  due,  or  after  the 
tenants  shall  remove  from  the  lands,  "  except  uie  si^d  minis- 
ters' stipends,  multure,  mails  and  duties,  shall  be  oflbrad  to 
!>«  proven  to  be  due  and  reeting-owing  by  the  defenden  their 
Mtba,  or  by  a  special  writ  under  tbeir  bands  acknowledlging 
what  is  reating  owtng."   It  can  scarcely  be  doubted  that  this 
atatute  proceeded  upon  the  same  views  whioh  led  to  the  pre- 
viont  act  of  1679.  and  that  the  case  which  the  pursuer  re- 
qnired  to  prove  under  toe  one  statnte,  was  the  case  which  he 
rrqnf  red  to  prove  under  the  olbert  In  this  matter  the  statutes 
wtabllshtng  acxennUa  pieserlption  of  bllb  are  perhaps  of  less 
importanct*,  except  as  shewing  that  the  same  difficulties  are 
pliiced  in  the  way  of  a  pursuer  leaving  his  case  witlwnt  pur. 
Buit,  in  the  one  case  as  in  tbe  other ;  the  whole  case,  snlMist- 
ence  as  well  as  constitntioQ,  twing  expressly  reqnired  to  be 
proved  at  the  bands  of  the  pursuer  by  tbe  writ  or  oath  <tf  thu 
defender.   These  remarks  upon  the  meaning  of  the  statute 
seem  to  be  In  erery  view  of  tbe  case  not  without  imp^tance ; 
foe  it  aeenis  to  be  one  very  little  subject  to  construction  fh>m 
the  cle*roe8B  of  its  piovialons.  and  it  would  require  a  very 
strong  course  of  decision  to  control  its  application  in  a  matter 
plainly  within  its  letter. 

Has  there  been  any  such  coarse  of  dedeion  ?  The  strongest 
statement  upon  the  snl^eot,  and  tbe  most  distinct  enumera- 
tion of  tbe  judgmento  which  are  now  said  to  preclude  all 
qnestion,  and  to  ehut  the  eyes  and  fetter  the  powers  of  tbe 
Court,  are  contained  in  Lord  UoncreifiTs  opinion  in  tbe  case  of 
"  Stewart,"  February  28,  1844.  being  the  cases  of  Syme,  Leslie, 
Broughton,  Ritchie.  Elder,  Fisher,  and  Anid ;  his  Lordship 
adding,  "So  there  are.  since  1798,  seven  judgments  on  the 
very  point,  withontone  tooontradictthem."  The  point  being, 
that  prescription  did  not  apply  In  consequence  of  the  origi- 
nal debtor  baring  died  witliin  three  years  after  close  of  the 
koconnt. 

These  vrere  the  cases  relied  on  by  the  ponoer  aa  oonstitnt- 
ing  a  train  of  precedeata  which  it  was  Impoaible  now  to 

iliMtorb. 

The  first  of  these  casefi,  that  of  Byrne,  is  rery  imperfectly 
reported  ;  but  the  main  subject  there  in  discussion  waa  not  tbe 
kppUcatloD  of  the  statute  to  the  accounts  In  qoeation,  bot 
whether  lo  a  question  with  creditors,  and  in  compeUUon  upon 
ui  estate  questionably  solvent,  if  not  insolvent,  a  party  could 
make  good  his  claim  by  the  oath  of  the  heir,  though  serving 
um  bm^do  inventarii.  The  observation  ascribed  to  the  Judges 
voold  no  doubt  appear  to  imply  a  distinction  upon  tliat  part 
if  the  swoonnt  which  bad  been  prescribed  before  the  death  of 
khe  dab«>r,  and  that  whioh  was  current  at  hie  death ;  but  in  no 
riew  OMi  It  be  authority  for  holding  that  tbe  death  during 
the  onrrDDOy,  or  within  the  three  years,  prevented  the  applica- 
tor <A  tbfl  statute.  This  last  was  the  very  portion  of  the  m- 
sounfc  which,  aa  fiUling  under  the  statute  in  form,  thecrcditor 


waa  entitled  to  prove  by  tte  oath  of  the  heir.  With  respect 
to  the  account  preeodbed  at  th«  death,  if  any  question  was 
ndsed,  it  must  hara  rrierred  to  a  separate  matter  idtogether, 
namely,  the  competent^  of  referring  to  an  heir  aftw  prescrip- 
tion had  run  by  the  survivaDoe  of  tlie  original  party  for  a  space 
of  more  than  three  years  from  the  dose  of  the  account. 

But  to  proceed :  In  the  cases  of  Leslie  and  Elder,  the  de- 
fence npon  the  statute  was  sustained,  the  catwe  baving  been 
referred,  nnder  the  statute,  to  the  oath  of  the  defenders,  and 
the  only  question  baving  turned  npon  thu  import  of  the  oath. 
Without  denying  that  obeervatloru  might  1iave  l)eeQ  made 
in  tbe  courae  of  tliat  discussion  tonching  tbe  construction  of 
ttie  statute,  neither  of  these  cases  can  Lw  rf  furred  to  as  shew- 
ing that  the  statute  did  not  operate  wiiere  tbe  allied  debtor 
had  died  within  the  three  years,  since  the  autlon  in  both  was 
supported  by  a  r^rence  under  the  statute  to  the  oath  of 
party.  The  sajne  obserraUou  la  iM>pItcable  to  the  cases  of 
Broughton  and  Bitchie;  for  .althougli,  in  neither  of  thefe 
cases  was  there  reference  to  oath,  the  Court,  in  both,  decided 
npon  the  principle  that  the  judicial  admiasioDs  of  the  defen- 
der were  equivalent  to  oath;  that  a  rt-fe'-ence  to  oath  was 
superfluous ;  and  that  the  case  should  be  decided  as  if  the 
matter  of  their  judicial  admisrion  had  been  admitted  in 
writing  or  on  oath.  It  is  unnecessary  to  euquiie  whether  tbe 
better  course  would  not  have  l>een  to  have  found.  In  the 
flrat  place,  that  the  statute  did  apply  ;  but,  certainly,  de- 
cisions which  assumed  tbe  application  of  the  statute,  and 
decided  upon  the  Import  of  admiaiiona  as  upon  the  import  uf 
an  oath,  do  not  warrant  tbe  propoeition  In  support  of  which 
they  have  been  adduced. 

Tiie  ease  of  Fisber  is  not  a  decision  In  point,  but  rather  the 
reretse.  An  action  was  there  brought  against  the  represen- 
tatires  of  the  employer.  I«ooking  to  the  case  ruised  by  the 
summona,  the  statute  clearly  applied ;  three  yeare  fVom  the 
date  of  the  last  article  having  elapsed  before  tbe  death  of  the 
debtor,  on  the  one  liand ;  and  much  moie  than  three  years 
having  elapsed  after  the  death  of  tbe  debtor  l>efore  the  action 
was  brought.  This  defence  the  pnrstKT  proposed  to  obviate 
hj  prodi^ng  other  acoonnts  not  specially  inolnded  in  the 
snmmoiw,  but  of  later  date  than  any  of  those  libelled,  because 
they  had  been  paid  by  parties  who  were  scparatety  reaponaible 
for  them ;  and  all  that  the  Court  decided  was,  that  tbe  pur- 
suer, in  the  circumstances,  was  entitled  to  fouud  on  those 
accounts,  though  not  speoiaJly  lilwlled,  to  the  effect  <tf  meet- 
ing tbe  defence  of  prescription. 

The  only  lemaining  case  is  that  of  Auld,  July  7, 1842,  in 
which  it  waa  decided-Hrevetdng  the  judgment  of  the  Lord 
Ordinary,  Lord  Cockbum — that  the  statute  did  not  apply 
where  the  debtor  died  within  three  years  of  close  of  the  ac- 
count. This  was  a  judgment,  but  it  is  believed  to  be  tlie 
only  judgment,  directly  in  farour  of  the  plea  of  tbe  pursuer. 
There  is  no  doubt  that  in  several  of  the  previous  cases,  aa  in 
the  case  of  Fisher,  mnch  both  In  the  argument  of  the  ooimsd 
and  in  the  observatiuns  of  the  Bench,  was  said  npon  what  waa 
generally  held,  though  not  admitted,  to  have  been  a  constmo- 
tive  restriction  of  tbe  statute ;  ami  the  Court,  differing  In 
opinion  from  the  Lord  Ordinary,  did  decide  the  last  case 
upon  tbe  supposition  that  tbe  point  bad  been  ruled.  But  it 
Seems  Impoesibte  to  read  tlie  cases  which  have  been  referred 
to  without  seeing  that  that  conclosiun  was  not  aotborised  by 
judgment ;  and  a  narrower  examination  of  the  caaes,  if  it 
were  reqnl^te,  would  shew,  that  throughout  there  waa  by  no 
means  a  tuutnimous  acquiescence  in  Uie  doctrine  which,  for 
the  first  time  and  tbe  last,  reoelred  direct  effect  in  the  case  of 
Auld. 

But  while  these  are  the  authorities  on  tbe  one  side,  there 
are  on  the  other  a  series  of  oases  decidedly  contrary  to  the 
plea  of  the  pursuer.  Tbe  defender  has  not  gone  further  back, 
and  it  waa  unnecesaary  to  do  so,  than  the  case  of  Wilson, 
Feb.  12,  1S80  (M.  11,(»9),  in  which  ft  was  expressly  found 
that  the  statute  applied,  though  the  account  was  chjsed  by 
the  death  of  the  employer ;  and  it  is  not  out  of  place  to 
observe  in  passing,  that  it  is  difhcult  to  distinguish  between 
the  case  where  the  debtor  diee  at  tbe  very  close  of  tho  ao- 
Gonnt,  and  that  where  he  dies  a  few  days,  a  few  weeks,  a  few 
months,  or  within  tiiree  years,  after  the  close  of  tbe  account. 

The  case  of  Hay  (H.  4fiM),  Julv  16,  1708 ;  tbe  caaa  of 
Forrest,  June  28,  171^  (M.  lI,Q98>--a  very  strong  case;  the 
cose  of  Douglas,  July  1^  1786'<li.  11,102),  which,  like  tbe 
former,  fixed  the  date  <A  citation  aa  tliat  from  whi^  th* 
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Pcrl'Od  or  preacription  wfu  to  ba  rotrospectively  laken  ;  and 
ttie  ctwe  of  Kennedy,  June  23.  1741  (M.  Il,t04)— nil  hda 
tl>at  the  dealli  aS  tli<^  liebtur  In  tUe  e^cpunt  did  aot  iutcrrera 
with  the  op^rxtlon  of  prmrlprton.  Nor  Ib  it  poiteiblo  to  over- 
l«tjk  thi>  ciuie  of  Ciiclcbtlrn  uF  OrmiBttin.  wliifh.  iijwii  Vf^rioiM 
paints,  was  tht*  suhjuct  uf  an  appciul  to  the  House  of  Lor\t:!, 
ia  IUiti€rt8<^D'E  Afi^aI  Cujsch,  p.  32,  Uiidui-  date  M;i.rct] 
2S,  1712.  Pr.'sciiiitioTi  waa  there  pleaded  Upon  an  bccuuuI 
contTBfted  Uv  thu  deceased.  There,  a*  Id  the  oilier  uhsbb  jumt 
teferrtMl  to,  ic  wim  tieTi-r  plended  ttmt  the  d*;Bth  prcYeoitid 
tlia  opL-ratiun  of  the  ata^tute :  but  it  was  again  itttcnipted  to 
pL«iid,  that  the  furnUhin^  fur  tlie  fimenil  of  tlm  dflcvBs«!d 
fiiriufiL  B  cunLinimtion  <if  thi;  nccount,  tboa-  fiirnisliingw  bcin^ 
mftitu  within  throe:  ya&r*  of  tliu  l^t  article;  so  tbut  m  thia 
cane  the  quL'At[ob  whs  fuWy  priL'iwiitQtl,  An  account  cooieB  to 
its  uutural  clusu;  wHhlri  three  tchth  thti  oia\t\oyef  ili&i :  the 
tviai*s  mcrchnnEH  [auko  fiirnialiliigH  to  the  funqru] ;  the  Hukm 
of  Lortls,  affirming:  the  judjjmwit  nf  thu  Court  of  Semloti,  (lift- 
allow  the  latlci  furrtLHhiii}{^  AM  iL  ooiicinuaijoi]  of  accouqt,  and 
BU«tiii5ii  the  jtJca  of  pr(.-Gcri[itfon,  Jt  la  difEckilt  to  coDCftive  a 
caB«  moTii  in  puint. 

To  comn  duwii  to  mom  rucent  'Cbf^p.  mid  ptt^jini;  over  othnrs 
that  Brti  iii'uriiwdiRtL-,  tliure  id  tt'EJsan,  fel.rtiary  7,  182tJ. 
where  tha  pl^tit  of  prwcriptinn  wi^s  cnjiressly  suatdfneii  ftfltr 
the  rteath  nf  tho  i>rij^inftl  dul>t'>r.  and  notwitiiittundinp  thiil 
bd  hiid  li»od  for  a  short  litno  after  the  la«t  Biticlu  of  the  ac- 
LDimt,  anil  Tiotwitlwtatnljriff  thu  nttempt  to  meut  the  stfttu- 
(yry  defence  upon  tlie  (:n»iiiii[  tlmt  the  aecount  had  (»en 
tontlnmid  upon  the  einplwyniL-nt  of  thu  tnt^jr*  ftjid  eiirators 
fiF  the  huit.  Id  tint  i.a'Ot  of  Fc^rrii-r,  July  9,  1811.  and  iq  that 
of  Btuwart  p.  FubmarT  28,  1823,  both  oceurrLaj;  iti 

Kctiorm  of  raaklti;?  B.nd  $ale.  tho  trienni*!  prescription  wiw 
diHtwiiied,  notwithHtiindinir  tha  di-ath  of  thi-  origiual  debtor 
wEtlitD  Ihe  three  yeiiTH.  In  Ko4w,  Nov,  12,  1830,  iho  death  nf 
the  oriciriiil  iJeblor  wts  ijot  liuJd  to  have  interrupted  thti 
pr^iccriptiuti,  and  the  crwi.'  \rnii  <l,;eideil  upon  the  Import  of 
the  oiilh.  Tlitin,i;h  not  fjipreiiily  deciitiouri  iipun  the  potut, 
maf  be  miidu  tti  lli<3  ciiaeih  of  Alt'otk,  Di'C&uilK'r  20^ 
184:!,  ncid  HJairiplull  i>.  (irltrson.  JariUdTy  15,  1S48,  and  to  tlu< 
able  exposition  (hero  piv<^ii  of  tint:  Ktatute,  bh  onii trail ictory  of 
the  flupfHMitidJt,  nutH  itli:<CiDdir^'  the  di^cision  in  the  cue  mf 
Aiild,  that  t\iv  ipiL-stiofi  coimidiered  an  coScliibivtily  Bvttkd 
by  any  previous  dcciHioiie. 

Thii  enumoratioii  of  c»«e-*  reintive  to  t\ns  ulAtitlo  ctanaot  he 
>cloKd  witliifnit  TtfiT ri iifr  tu  Tt-LVnt  casi's,  bucI)  as  Faxton  or 
Vtnak,  to..  .July  13,  11*12  ;  iJuinh-yor  Uiinliin.  March  ti,  1845. 
both  rvferahle  to  the  9«xi:qiiLa1  pi.-sicHplioii,  in  whic'ii  nePorai 
of  tho  JudftaB,  refttrriii^  to  tb«  deeisiona  nndcr  the  Htatntu 
1679,  n-faiwd  to  follow,  in  tlii;  sex^itiniul  prescription,  the  snmu 
principle  of  decision,  and  refftetU'd  the  courac  of  practice 
which  it  wns  tlionglit  had  \mva  introduced  in  reg^ard  to  the 
triwnuial  prescription.  So  far  aa  refcurds  opinion,  dtntiiict 
from  ftctua]  dociiiioti,  thu^o  cast-  have  betn  rt-rcrted  to,  fl.iid 
by  both  Hides.  Tbty  nppuar.  however,  to  justify  the  remark, 
which  the  casa  of  Auld  ilstlf  iiUi:yi;st*,  that  iho  Judj^es,  while 
they  CQcretted  geiiiiralty  what  they  heid  to  Itnvc  b<,fvn  the 
courae  of  deciiion,  wiire  by  no  nu  tiun  agreed  to  bold  the  cane 
BO  eleurly  settled  an  it  was  thought  to  be  in  the  case  of  Aiild, 

But  the  decisiona  upon  the  BeXeimial  preiicriptiou  intro- 
4iieed  hy  the  Btnllite  of  Ueorce  HI.,  and  the  qiijiiqiiennial 
prtriieriptian  uodcr  the  ivct  ]66tl.  are  of  Very  yriiat  importancM 
with  rt-fcrcnce  to  the  p«iat  n-fiirred  to  at  the  ontect,  naiut:!)', 
thu  cotmtiuctioB  of  tht  act  1579,  The  purauer  altemptud  lo 
muktk  out  tbe  great  Jiardsliip  of  requiring  proof  nf  the  sub- 
id:«teQctf  aa  well  an  the  couf^titiition  of  the  debt,  after  the  duath 
of  the  oTiifinql  debtor,  Exwctly  the  Bauej  thing  might  bn 
»aid.  and  with  equal  force,  in  tli«  case  of  the  (jTiinijuetjnijtl 
and  \n  thn  cant;  of  thu  n^xeniiial  preacriptionfl;  yel  in  hoth 
l-lioee  ca^^the  pnnuer  miitit  provtf  hU  wbolu  cafie  by  tha  writ 
«r  oath  of  liin  patty.  Including  both  tlic  couttitBtion  of  tho 
debt,  an:l  that  it  remained  refttiag^owin!;.  Nor  was  any  such 
|*<iini  taken  in  either  of  thoau  cu^^.■c  aa  ba^  occurred  with  re- 
gard to  the  trictiiiiiil  prcBcriptiotj.  tbjit  tliu  death  nf  the  debtor 
tiiok  tilt;  ca«e  out  of  the  i^tatutv,  so  a^  to  luakc  it  applicable, 
IHklwitliAthnding  it«  very  perioral  uxprctvioni,  to  thoMe  C)u«c& 
niily  whent  thq  dehtor  aurvivad  the  close  of  the  acvuuut  by 
I'  f  tlnee  yean, 

Tint  tiiitiiin  that  tlie  tilatnte  ir.TO  did  tifjt  require  the  ctc- 
diliir  to  prove  the  »ut.«i).h;ncu  of  the  debt  bfpainitidy  from  itd 
'i:..iii,«litii(.lnii,  iM  diaoounteiiaiicud  by  lliu  liiatliniiunal  nHlvir, 


Among  others,  dXpronaly  by  Mr.  E^r^klne,  B.  Hi  t 
who  Btatei,  that  tb€  ^ubriiaLiiUL-u  of  the  deltt  rn 
as  well  aa  the  oonetitutiun,  becnu<M  a  debt  otn 
ha  proved  liy  the  dabtijr'a  otuli,  wheu  ho  deport- 
a  debt  oacu  existed,  without  nckiiowlml^rlaiif  i'. 
debtor  in  it;—  very  strau|tr|y  by  Maclii-iiBle,  in  hu  uLmiii 
on  the  Statute,  who,  in  Bp«akinu;  of  Hourtf-iuaill*,  aov  rji 
debts  directly  the  ^uhjunt  uf  prc^riplion,  NtAttMi  iliAt  thtl 
to  bo  rulij'rant,  rouat  nver  not  only  that  llity  nens  lIuc,! 
are  atill  reetLng-owiQg  ; — vtry  strongly, by  Mr.  IVll,  in  JiiH 
inentnriec,  roL  1.  p.  ^Si.  where  he  tmy^— "Tlicrc  ut 
poiuts  offset  to  be  eatahlbhed  bya  creditor  Aguinil  wbmil 
triennial  prtiscriplion  ha^  run  ;  iiaiauly.  the 
th«  debt  and  its  auiwistetice  ;  and  two  Liudi  • ' 
which  they  may  be  eatuhliiihed — writing,  or  t\< 
dulitor."     Nor  cau  anythin;^  be  more  coDtluhi^ . 
than  the  wholu  Of>iir9e  of  dKciaioti,  for  it  genciLii 
always,  turned  upon  proving  tbt  Mubai»t<;aice  oi 
uriginai  conetLtutioii  btiiugr  much  more  seldom 

It  appeara,  then,  that  Ihete  id  no  ^rouud  H-Si;tUkj)  im  | 
pEltfeUere  arguiUL-nt  upon  the  original  conMlEUcthm  nf  Utt 
tute ;  but  that  the  atatnie,  where  it  appties,  |  t  i  - 
purhiier  tht?  proof  of  ctitiiblijihing  both  the  C"' 
BuheLstence  of  the  d'lrbt,  e^uctly  a  lu  the  qui 
^xentiixil  prascriptLona    lie  lutist  prove  his 
^hort,.  and  hU  only  proof  u  tbo  writ  or  oath  oi  I. 

Wtiile  the  ptimiiet'd  plea  on  this  point  Beem- 
Beema  not  lesa^o  upon  the  other,  tliat  tbi;  dwUi 
within  the  tbn;e  yeikre  prcelud«i  tlm  uppli<.;>i.< 
tute.  The  wortla  of  the  htiiLdtt]  ^ivi^  uu  com 
lariire  and  extraoidijinty  an  exception,  wtiiLli 
opurntc!  tu-CMt  oapricioiialy^  fi'uia  tbo  cMti-  wti^ 
waa  doxcd  hy  the  d<^ath  oE  tbe  debiwr  lo  tliat  i.^ 
all  httt  survive  the  tbR^e  vtarti.  'i'lie  early  <:i 
down  to  that  of  Letdie,  are  iiiconsi^tcDt  witi> 
contended  lor.  TIil'  proporiition  of  to  limitin. 
tion  of  the  statute,  which,  till  the  coae  iti  Aui 
inio  dirt^ct  decision,  »ei:tiJ8  lu  have  ariat^c  (rum  -■ 
obifcrvatiund,  pcrhapd  iEuiK^rfcctly  eipreesud,  uvi- 
the  npplicalion  of  the  Btntiite,  but  lo  the  im^HUt 
ri^tpiired  witli  rcfcrtrncs  to  ibe  prnjun^ptions  upoal 
fitutClCa  wan  nUjijioscd  to  r>['-'(!et.''l.  Ci.-rkartiU'  Uiiulll 
aiiid  to  counteoLkriL-e  Mic  pli-^i  nf  tlio  pursuer,  hMl,< 
obiiervet^l,  that  plea  doeH  not  e^iand  upon  uny  t 
ineut;  and  during  tii^;  euaiHu  nf  tli*:  v  ry 'tii^^i 
he  appeals,  there  aru  olhor  jtidt^mcula  undvT  tiiui 
M'hii'h  i;abnol  he  rL-Guucilctl  with  the  Tlinf*! 
htlle  occasion,  in  Boch  cifL<iiuintanci,'t(,  iur  mtty 
to  practice.  The  [iracti^e  could  rioic  t>e  eluDr 
where  there  wan  not  otiiy  such  Uillt:i  i'Iuh;  o\iUii(l»,\ 
vnryiutr  cli^ci-ii'iii.  There  M-emet  Uu  ttrouu'i.  UkJ 
which  to  contend  Lliat  the  Couit  is  at  nil  -  ' 't'  i 
hiji  back  u)i'>u  the  whole  nialt>  i,  and 

(idlest  uonbidcralion,  one  crruLious  joJ^n   ■ 

svine  erroueouii  opiniuu. 

It  would  appeal,  in  the  whole  oialter,  that  H*^  ]* 
to  Ite  pronoUHJ-Td  Bhould  |ie.  to  (iud  tlmt  HjW  r  ji 
the  atatute,  and  that  thii  purauer  muht,  in  t<;n]'- 
p.'uve  the  ciiuhtiLutiun  iitid  eubbUiteuuvt  wl  iiiti  Oli  i  >  i 
ur  oatLuf  purCy. 

Lord  yVooU  : 

Holditiz  thii  matter  of  the  sound  oormtoctIod  isd 
a£  (he  statute  lo79.  ribnp.  HS,  lit  hr  entirtlyof 
clewed  by  previuuK  aHtherily  or  decixiuu,  then  a» 
lapplicatioD  of  ita  jnuvii^iunB  to  a  auu)  vhvnu:  ' 
pie^ciit  one.  or  ba  rei^trds  wbat  It  ia  IliCUTlil'  ' 
biicr  to  prove  in  an  nction  rai.'t'ii  uflci  '■' 
years  from  the  datu  of  Ihe  la^t  Eiiticii'  in  i 
and  tbc  cro<le  of  proof  lc9  which  h«  Ik  n- 
llte  opiiiioiiB  of  the  l»rd  Ju*tiec~t.'lfiU  aj' 

Lookini;  to  the  words  in  which  the  [  i 
tuta  ia  expresaed,  it  floca  not  ap|>car  lu  ine  ti< 
cuoilnc  it^  application  lu  th>>Ke  cimc'R  in  wldt^b  ' 
Aiirriv-i  thu  close  of  the  nec^iunt  for  il'  ■  • 
From  it  all  those  in  which  i^lthirf  t)i<' 
Lbs  debtorV  death,  and  Ijtien  uiiFv  H 
bnriitu  ended  prior  to  that  evi  ! 
may  be  a  month,  six  inotiths.  kvi  .i  i.   .  - 
the  expiry  of  three  yean  fn>iu  its  uImv,  all 
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uiMitlofTiriBhable  from  each  other.  And  then,  if  the  statulo 
doei  nollAppljr  to  each  cases,  I  think  there  is  no  ground  what- 
erer  fof  holding  that  it  dotw  not  put  upon  the  pursuer  tho 
proof  both  of  the  conBtitation  and  satwistence  of  the  debt. 

BuL  it  faa»-  been  malotained,  and  it  U  the  point  which  was 
most  Vrgently  prefiwd  In  argument  by  the  parsner,  that  what- 
tnt  might  be  the  aonnd  const  ruction  of  tha  statute,  if  the  point 
were  open,  it  has  been  deflaiUvely  settled  by  a  course  of  deci- 
iions  which  it  is  impossible  now  to  dlsiarb— -that  it  does  not 
apply  to  the  case  where  the  original  debtor  baa  died  daring 
the  oomocy  of  tbe  three  years  after  the  date  of  the  lost  arUcw 
in  tbe  aooonnt  for  which  action  ia  brought. 

lo  tbe  o|dnionB  I^bare  niferred  to,  all  U10  decision*  and 
anlbMities  hare  been  gone  orer  and  oareAlUy  analywd ;  and 
it  has,  as  iq>pean  to  me,  been  moHt  denriy  ihewn  that  there  is 
oDly  one  eaoe  (Anid  ».  Aikmon),  where  It  has  been  explicitly 
fitand  that  the  statato  did  not  apply.  That  decidon,  for  the 
maons  BSiigned  by  the  Lord  Jostice-Clerlc  and  Lord  Quthi-r- 
fard,  I  cannot  consider  of  any  authority  in  itself ;  and  seeing 
that  it  stands  alone  as  a  posiUve  Judgment  upon  tbe  point  in 
qnntion,  and  having  r^rd  to  the  course  of  decialona  other- 
wlae,  wlMtber  prior  or  subeeqoent  to  its  date,  I  am  satltiaud 
that  there  is  nothing  to  prednde  the  Oonrt  from  now  dealing 
with  tbe  whole  matter  as  open  for  Its  consideration  and  nd- 
Jndlcation  npon  what  shall  be  bold  tn  be  the  sound  construe- 
tioQ  of  the  statute  ;--«nd  rlewlng  tbe  case  in  thut  light,  I 
concur  In  the  result  arrived  at  by  the  Lord  Justlce-Glerk  and 
Lord  Batberfiird,  and.  generally,  tn  the  opinions  which  they 
hare  given.  I  think  that  the  stetnte  does  apply  to  tbe  pre- 
seBt  and  that  It  li  upon  the  parsoer  to  proves  by  writ 
or  oSEb,  not  only  the  ooDstitutioa.  b«t  the  nhsbtenee  of  the 
debt  for  which  he  sues. 

Lord  Murray  : 

This  is  a  very  Important  qacetion,  for,  as  the  statute  1679, 
c.  83,  applies  to  a  greater  number  of  transactions  than  per- 
haps any  other  statnte,  it  must  Infloence  very  extenwvely  the 
:1ealiags  of  the  people  of  Scotland,  it  Is  therefore  very  desir- 
able that  Its  construction  should  be  generally  known. 

Tho  terms  of  the  statute  are  very  clear.  It  applies  to  all 
(ctioneof  debt  for  housu-mailLi,  men'n ordinary,  servant^  fees, 
nvrcfaantM*  aooounta,  and  other  alike  debts. 

The  enacting  part  of  the  statute  is,  that  all  actions  for 
neb  debts  that  are  not  founded  npon  written  obligations,  be 
lUisued  within  three  years,  otherwise  tho  creditor  shall  havu 
10  notion,  except  he  eitlier  prove  by  writ  or  by^th  of  his 
>Arty.  The  only  exception  is,  where  fhe  debts  fffe  founded 
poD  written  obligations.  In  that  case  they  do  not  fall  nndur 
he  statate,  and  every  person  ia  secure  against  Its  operation 
'ho  bos  obtained  a  written  obligaUon  for  the  debt. 

An  impression  appears  to  have  prevailed,  that  the  death 
f  tbe  person  who  contracted  the  debt  pruvented  thu  operati'in 
t  tbe  statute.  The  deoisions  which  wore  influenced  by  tiiut 
iew  have  been  so  well  explained  in  the  opinions  of  tho  Lord 
ustice-Clerk  and  of  Lord  Butherfbrd,  that  I  consider  it  unnc- 
asarr  to  make  any  observation  with  referenoe  totiiem,  fur- 
ler  than  this,— Twtt  in  general  the  atatnta  has  nen  Ik>M  to 
jply,  although  sometimes  the  statement  of  the  party  was  held 
nifficient  gTonnd  of  dedslon  by  the  Court,  without  a  proof 
r  writ  or  by  oath  Iwtng  tequlred.  A  loose  prautioe  In  that 
spect  seems  to  have  led  to  one  or  two  erroneous  decisions ; 
It  If  tbe  Court  shall  decide  that  the  pursuer  must  prove  by 
ric  or  oath  of  the  party  tn  this  oauM  not  only  the  eonstitu- 
JD,  but  the  snbdstence  of  tbe  4ebt  for  whldi  h«  sues,  thid 
collsnt  statute  will  ruoelve  its  fall  efliiot. 

At  adviang  the  case  tbia  day,  with  these  opmioDS — 
Lorit  FrtaidtHt. — The  ooosolted  Judges  are  unanimous  on 
B  Doiot  on  which  this  case  was  reported  to  as  Inr  the  Lord 
iltnarT«  with  regard  to  the  application  of  the  atatote. 
baa  tiu  case  was  pnWonsly  b|fore  ux,  I  stated  my  opinion 

tbo  •flaot  that  tliere  was  uo  case  but  ttut  of  Auld  which 

Pity  as  to  the  appUoilUoir of  tbe  statute; 
oudue  welgbt«eumed  to  hav^  l>een  glvon  to 
iviooB oases;  and  when  these  previous  cafcs 
>eared  that  there  was  tnily  no  dlfBoulty  in 
r  tbe  opinions  ^ven  by  the  Lord  Justice- 
ithstfnid,  tliere  is  no  need  for  my  giving  my 
.  t  pSMume  the  matter  anst  now  be  con- 
adi  on  the  principle  laid  down  in  the  case 
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of  Aldoock,  I  tliink  the  statute  most  apply ; — the  party 
roust  prove  his  dobt.  In  certain  circomstauces  the  form  of 
the  oath  may  t>e  siich  as  to  entitle  him  to  jndgment,  bat  that 
is  matter  of  evidence. 

lard  FaUertoH. — I  am  of  the  same  opinion.  I  am  glad  that 
a  dedslon  baa  at  length  beeu  pronounoed,  putting  an  end  to 
the  conotenance  which  seems  to  have  been  given  to  a  con- 
trary view.  I  ain  nl^  happy  to  see  from  tlicso  opinions,  that 
it  ia  considered  thura  no  such  neries  of  dQ<^ioD3  as  was 
maintained.  There  were  various  dicta  in  diC-ront  cases  tend- 
ing in  fnvour  of  tho  pursuer's  view,  but  no  series  of  defddons. 

Lord  leury  and  Lord  Robertaoa  concurred. 

The  Oourt  pronounced  the  following  intcrlooutor  : — 
"Jin  pursaance  of  the  opinions  of  the  whole  Judges,  Find 
that  tho  case  falls  under  the  statute  1579,  chapter  S3,  and 
that  the  pursuer  muat.  In  terms  of  that  statute,  prove  the  con- 
stitution and  aobsistence  ot  the  debt  by  tlie  writ  or  oath  of 
party ;  and  with  tliis  Itoding,  remit  to  Lord  Doos,  Ordinary, 
in  room  of  Ijord  ItobertBoo,  to  proceed  farther  in  the  oaiise 
as  shall  be  jnst,  reserving  all  qQestlons  of  exfwnses,  and 
granting  power  to  the  Lord  Ordinary  to  dlspAse  thereo£" 

Lord  Ordinary,  Ruberuoa. — Act,  Oi»naf  Faculty  CInglis), 
Neavet,  Peuney;  Patty  Ag^at.—'AU.  Haekeosir,  Yoot^;  Oib- 
Bon-Craigs,  W.S-  ^4^.— L.  C/trA.~(F.II) 


July  1853. 

FiBST  DiVISIOH. 

M'CoBBiy^  AppeUantj  v.  M^Gillivrat,  ReapojidetU. 
Biiiikiupl— Sequestration — Appenl,  Competency  of — Statute  2 
h  3  Vict.  c.  41,  §§  51.  128— Held  ineompeteHt  to  appeal 
against  an  interlocutor  of  Ike  Sheriff  granting  diHgence  fir 
recovery  of  write,  in  the  coitree  of  a  competition  for  the  office 
of  truetee  on  a  eequeatrated  estate. 

This  was  a  competitioQ  between  M'Onbbin  and 
M'GUlivray  for  the  office  of  trustee  on  tho  sequestrated 
estate  of  Alexander  Meldrum. 

M'GiUivray  objected  to  the  claim  of  John  Barker 
and  Sons  00  a  bill  for  £\G  :  5  :  7.  He  maintuned  that 
the  olaimaqte  were  not  tho  real  creditco^  but  that  they 
had  disoouiiied  the  MU  ^riMh  a  bank,  whioh  was  the  true 
creditor,  and  from  iriiioh  they  had  borrowed  it  vp  in 
order  to  support  their  oUim,  under  an  oUigation  to 
return  it  to  the  bank. 

The  Sheriff-snbstituto  granted 
"  diligence  at  the  Instanco  of  John  A'Oillivray  for  recovery 
of  tbe  books  of  the  Imuk,  where  the  bill  ^  £16 : 6 : 7,  teforred 
to  lo  the  claim  of  John  Barker  and  Sons,  was  disconnteU, 
that  excerpts  may  be  taken  from  tMb  said  books  io  reference 
to  that  bill ;  and  also  for  recovery  of  tbe  letter  of  obligation 
alleged  to  have  been  granted  by  tbe  said  John  Barker  and 
Sons  to  the  bank."  ^ 

M'Gabbin  appe^ed,  praying  the  Oourt 
"  to  recal  the  said  deliverance  or  Intertoontor  so  Cur  as  ap- 
pealeii  against,  and  thereafter  to  remit  to  tho  t<heilff  to  pro- 
ceed in  the  oompeUtioii  as  aoooids  of  law^ 

Mttqiherwimj  for  respondent,  objected  to  the  oompe- 
tenoy  of  the  appeal.  The  judgment  is  ioterloout<ny,  aad 
therefore  not  appealable  at  this  stage.  The  general 
role  isj  duit  no  iDterloootory  jufi^;ment  can  be  ameoled, 
except  under  bodm  special  proviaon  of  2  3  Vict.  c. 
41 ;  and  there  is  no  roeo&I  provi^M  i^lioable  to 
such  an  interlocutory  judgment  as  this.  By  §  54,  the 
deliverance  of  tho  Sheriff  doclaring  election  of  a 
trustee  is  rendered  ^pealable,  o^d  the-  appellant's 
r«iedy  is  to  watt  till  that  deUveranoe  ho  poMuccod, 
and  oD  Itia  appealing  it,  the  whole  previous  proce- 
dure will  be  open  to  review.  The  nkellant  founds 
on  §  128 ;  but  it  does  not  a^ply,  for  aft  it  does  is  to 
allow  appeals  ftr  ddivtraneea  not  inoluded  in  §  ^4f^ 
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Add  in  §  1128  ami  thu  later  claiisc-a.  the  act  deals  witli 
uiRttsTS  (|mk'  difttnjut  from  thoae  provided  for  in  the 
earlier  elaiisi's,  which  provide  tfap  mntbinery  necessary, 
for  working  the  act,  and  tbc  right  of  appeal  provided  in 
whiL-li  dues  not,  afi  has  been  seen,  embrace  this  eaee, 
BBsides,  g  I'lH  cannot,  ■coosisk'ntly  witli  ■'"-t,  be  made 
to  embrace  this  case  ;  for  §  04  makes  the  dcHveranco 
dauluring  the  elcetiou  of  a  trustee  finu.1  in  fourteen  days, 
while  §  128  allowa  twenty-one  days  fwr  uppeuling  any 
interlouutor  not  included  in  ^  0-1 ;  »o  thal^  on  tin; 
appellant'fi  reading,  it  would  bo  competent,  seven  days 
tdX^x  till!  election  of  the  truatec  bad  become  final,  to 
appeal  a  previous  interlocutor,  and  thiia  the  deliveranco 
on  the  election  might  remain  iintouche  1,  while  the 
j^rounde  on  which  alone  it  could  be  supportod  >verp 
carried  iiwrty.  In  More  v.  Slote,  l-th  July  1849,  it 
was  held  iin.'*inp«teat  to  appeal  any  deliveranee  of  the 
Shcrlif  in  the  courw  of  procDdure,  with  the  view  to 
the  elec-tlon  (►f  a  trustee. 

/■' (IMC,  for  appellant— The  appeal  in  pompetent  under 
§  The  case  of  More  is  but  a  single  decision^  and 

toutrury  to  practice  and  ohviourt  espedieney.  The 
pnictiLO  certainly  ia,  to  appeal  sueh  interloeulora  as  thr 
one  ill  question  ;  and  it  ia  obvionsly  far  better,  that  vrhere 
the  Sheriff  goes  wrong,  he  Bhotuld  be  pet  right  at  ohl-o,, 
than  that  usoleas  rxpense  and  delay  nliriulcl  go  on  iin- 
ehcekod  until  the  dei^-tiou  of  trustee.  In  nhind  iK 
Mitchell,  -"nil  Dee,  1S4*1,  no  objection  waa  made  lo 
nil  appeal  tak^n  in  exreu instances  einiihtr  to  the  presetit ; 
so  also  in  Kerr  r.  Union  B^inL,        I-Vb.  IHVJ. 

Mitcjihersnn — The  report  of  the  cxse  oi*  Rhind  con- 
tains no  trace  of  any  objection  to  the  fouipct-eiiey  of  tlw 
appeal,  iinr  of  any  relerence  to  S  126.  Nor  has  the 
ease  of  Kerr  any  application.  There  the  interlocutor 
appealed  was  pronounced  after  the  deliverance  declaring 
the  eleijtion  of  a  troBteo, — »iiJ  it  wan  onT  allowing  a 
proof,  the  rido  m  to  which,  apart  from  the  statute, 
differs  from  tluit  as  to  interlocutory  judgments.  Tlia 
Division  of  the  Court  which  allowed  theappcal  in  Kerr, 
was  the  tiitnie  which  unanimoualy  rejetted  tlio  appeal  in 
Monij  where  no  truatec  had  been  appointed,  and  that 
aTthnuf^h  the  interlocutor  wna  one  allowing  a  proof. 
A  /oi-tiori,  therefore,  the  present  appeal  is  incompetent. 

jj^ifd  JJ-JfcrlMiH — 'I'hoft  IS  uo  aoswur  tu  lliu  n^puiidBnt's 
nrgiiiiiutit  ruimdi-don  tlie  inconsistency  between  5  iti  inid§ 
nqr  to  lli'C^  (Jikl-nL-t  dccisHoa  in  More. 

Aentf  Pi-ftn'ffcnf.— I  think  wu  nc^  all  agTL-t'ii  ihnt  the  cbwj 
ol"  More  myiit  rulo  ;  indeed  this  case  f  ^m^  to  me  a/orlfQn. 

DismiM  appeal. 

Aft.  Friisec;  John  Wallp,  S.*5,C,  A^l.—.ifi.  Mai:[ihet*on  ; 
Utffclou,  Stuart  &.  CheyTK.-,  W.S,  A'jenlf.—W.  L\ik.—[\V.Q:V.) 


mil  juhj  is^a. 

FrnsT  Divi&uis- 
Joris  MjiccnEnnn  Steu-jtit,  Purimery  v  JoilV  SrAiiTtN 

and  othtra,  DttJemUrs. 
IJurpti—Fleciiotfof  Towit-  Counril— StuiufM  16  Gco.ll.r.  \  I  : 
li  tt  ■*  Will,  IV,  <■■  77— Til  le  lo  Su** — The  j>riivi»imB  </  I  fJ 
treii.  II.  <•  T  I      '       "in'ii/  fa  Irurijlix,  oilier  than  rtif/ai  buTijhx, 


triliuli'i^  tit  t  tlmrH,  mtmhen  ti>  parfM- 
,  EN  (1  reHuttii'ii ,  (nj  tin  wmucceMiituI  ^h- 
;ffice  of  lown-ctiuHsiUiir,  of  the  dcct'oi  of  the 
tiler  to  the  round/,  i'lt  imb^e'iutnl  c/celian 
ip  —  lleU\,  1,  Titni  thepurturf  huil  mjuoitdltt 
\l  it  a-tik  ni)  huf,  tUnl  the  nciiun  wot  mtt  firned 
a  meiiillit  I'ftii  thf  'i'ltT  tjf^tl"'  elevliuiis. 


'ITiia  was  an  action  of  reduction  directed  siglinrt  i 
jriLi'tin,  '^presently  tlaiiniftg  or  alleging  Wm\»\t 
one  of  the  towu-eouneil,  and  to  be  pruvust  ui  ili 
and  burgh  cf  Greenock,"  and  the  magiBiratM  iM^l 
council  thereof,  and  the  other  individual  mewbcrtr 
tow  II -council. 

The  summons  set  forth- 
Thai  Greenock  'viw  one  af  tliw  tnrfihii  proTitkd  bd 
atatutc  3  Jt  4  Will.  IV.  v.  71,  MitiUlHed,  '■  An  »  ; 
fur  Uiii  appoSntmeiit  n,nd  fWction  uf  mafjt-irat* aoH^ 
loT3  for  lha  nevpral  l»in-j:liB  iiiiil  towns  of  StutkuJ  wj- 
ivlurn,  or  contrihule  to  reitim,  incntltcr?  lo  purlilB 
are  not  royal  lini  gli*  :"'  Tlnil  llie  ulE-fLiiilfir  llwrtit 
Novcmlitr  iS49,  r.locti:d  acouocill'ir,  auil,  iu  tl«< 
ytHF  IBit^,  WM  eltL-tetl  [iluVont  ad  iWtnm,  in  i-vrnt'.^iir 
vftcaijcy  occaiiioU'ed  by  <Jfiilli.  Inn  lefni  ut 
cilifii  exfiiriug,  in  term'f  of       II  ami  <<■ 

71,  on  tlie  ility  fixeii  (at  iliu  ttDnmil  cli^tli^-a  * 
hHug  2d  Norcmlwr  18;>tl,  thi'  fiift  Tu,  wiuy  in  S:«» 
Ihatresr:  Tlmt  on  Ist  NovtiniLwr  ISiS,  Mailin,  r 
^'^iiiiii-d  0,  commission  nomiuttiing  and  *i-[>o;ni- 
bliiir  as  ljii<  BUbetilllti',  lo  ufliiitite  iimi  pria-i.le 
of  one  coyiicillor  for  wiird  (liln!,  ou  TiK->d.kj, 
KoVumbrt  1852,  auiI  niso  noniiuftliiiB  lloliri*  I 
act  Hs  poil-eloitt:  TLiat,  ftrci>idirgty.  KuLitrt 
the  election  sulisliLtiltj  for  tlie  |irovuflt  ut  utii 
imtf,  and  EolifTi  DUir, junioT,  as  lik  tltik.  cad 
|iitLtioii  Sai  the  uGko  nt  luwii-umiiicilU'f  ImkingM 
tilt)  poreuer  and  Miiitiii,  a  timjorUy  6(  vule*  wmi 
Miiftia,  wlio  wau  aecuLiJiitgly  df>;lu.ied  to  hiTi:  Wcu 
mid,  ivt  a  Kitlusequinl  ini;i  tin^  of  ihc  toftou:uiii' 
provoet.  The  sunimous  fjui-lodent  for  i<r<1>K: 
[uii^kiL  ^nibitud  ly  Aliirltn,  and  of  I'oih  liiis 
io  r4!fipecc  tliat,  uudei  4,  the  tliclion  niiuirci 
scnce  of  tlju  provost,  ur  cituf  ur  senior  iiia(^t>lii»te,  w  | 
suliEtilute  oppoinl^^d  liy  him,-  wheita-s  mo  N«* 
U-!r>i;  titv  diiy  hn  tlic  i-lttiinn  iiuw  cijuucilloiifcj 
pointamnt,  liotti  ab  coancilloT  'md  tis  jirovrrti,  lii" 

'ITiii  defenders  lodgetl  preliminary  ploas— I. 
iictlou  not  bavine  been  brought  within  tlie 
pesiod  of  two  calcadar  uanutha  after  the  <e\ 
ineompetetit,    2.  That  the  pursuiT  havii 
acted  upop,and  hoiiiolngntedthoc'  umn«^ 
f  crsoiiah  cxce/^^iW;  froiii  reducing  it,  firnl  t) 
suffii'tirht  title  or  interc»t  to  inaijst.    H.  T! 
waa,  ill  the  circumatiiueeei,  neither  tiirn>oi 
tently  tiroitght. 

The  Lord  Onlinary  pronounced  tlie  foi\oni% 
locutor:— 

"tti-pi-la  thu  first  rtnd  third  proli'i  inary  d^fcut 
spBClthegvCondtkli  iitu  rtiiuirpi  iiruhtitiou,  nrwr 
lion  milil^hu  i.iio«c  couK-tt  lo  l<v  iidrisi-d  nn  a  ck 
the  lotrita  j  iiiid  in  rt!ri|iti.'t  ihc  -lufciidt'ri  h*ir«  il 
tliey  aTo  to  rt^'diilni  to  Uiu  Inner  Eousv,  fl»tl«  tbei 
esiii-rtiii.-K,  Hiiil  di. (iH- 

■*  ^ojf^ — 'I'liu  Lo/d  Oidinary  hiw  linwl  nn  KcntAluni 
lii)^  liiv  lirvt und  lliicil  pCiiliaiiiiriry  ,lcfriu-v>.  Tbcj 
not  npiwnr  to  bn  Hltt.-n4lt:<b  with  diOi^  nKr. 

"•  rruviuiifc  thu  ]«ii-*i»g  ol  llio  Iltfortn  Art,  tfa 
lirccTiock  vtuiH.  Miiite  luii^lt  o(  Iwirony  it  wit.  ih4  ii 
in  patliamftur.  "rittj  diUu->,  |'iiw<'rs,  mi'!  ■  ■rfJ 
trab»Hnd  uoimi^IJ.  hl-ih  liudlid  to  (lie  i 
Tlicj' linU  lip  slmr^- ill,  in  n>iiii.-iii  willi,  i  "M 
Wr  to  parliiiipii'nt  it     qnile  t  km,  Utni  ■! 

at  IfHst.  liiii  r;]pi'liuii  frf  Uie  inuififtiuU-H  hu>I  n<u 
rugnlKtud  iiy  tliL<  HinliiLc  3U.  Oc-o.  11.  r.  11.  T 
pi-e;Ciilied  liv  it  on  Lhc  (.uiaTnoii  lawrl^lit  ot 
uo  iipphu^itiun.  *     •  •  * 

-'i'fie  ptuwiii-;  of  iIlh  Uitrorm  Act  di*t  »ritalT«ctl 
plkwi-ia  ol'  the  luiiLri^imtts  iviili  v  i- 
>)irlvllL'gu  of  n.-liiriiiii^  a  mnnt" 
act,  wijfvrivd  uii  [lie  liiir){li  uriii 
L-vor,  wiia  not  coiifutri-d  vn  ' 
an  lliL'  qit^liLitjil  cli'^l'k^tht 

T^^prcwcnttttivi;  tiyxtciit     1  !  ■  ■■■  '>u'. 
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iich  altered  inany  way  whatever  the  position  of  Its  magiK- 
ttcs  and  coimcil.  Tbt  regulations  of  toe  statate  16  Quo.  II. 
■re,  therefore,  eijually  icapplicable  after  as  before  it. 
"Municipal  reform  was  lotrodttced  by  the  two  8tatnt«s  8 
4  Will.  17.  c.  70  anil  o.  77— the  jformer  applying  «xclu- 
rely  to  the  case  of  royal  borgbfi,  and  tbe  latter  to  buri^hs 
lich  returned  members  to  parliament  other  than  royal 
ir^'hn— Kuch  as  Greenock,  Paidley,  Falkirk,  and  the  like, 
thoiigli  the  object  of  the  legiBlature  was  t<>  Introduce  the 
mo  general  system  of  municipal  election  with  ntgu-d  to  both 
Miia  ofbD^hs,  yet  their  positions  were  lo  far  different  from, 
ch  other,  that  it  was  foaad  expedi«nt  to  totTOdace  the  new 
;iili(tioDB  by  two  separate  statutes. 

-  Whether  tbe  provisions  of  the  statate  16  Qeo.  If.  shall  be 
M  to  be  still  in  force  with  r^ard  to  royal  biirEhs,  it  is  nn- 
ceHMry  to  inqntra  The  only  question  which  tlie  Lord  Or< 
lary  has  to  deal  with  is,  whether  they  can  be  txteiukd  to  the 

Si\i%t  QrctDOck,  which  Is  not  no#,  and  nerut  was,  a  royal 
iih. 

"It  wng  maintained  by  the  defendt>rfi,  that  the  statnte  1C 
o.  1 1.  WM  to  be  ooDsidcred  as  a  general  code  of  election  law. 

10  Lcird  Ordinary  concurs  entirely  in  that  view — euiiject, 
n-cv>-r,  to  this  qualification,  that  it  was  a  code  applicable  to 
!  systom  of  representation  as  it  then  stood.  The  statute  it- 
f  lieara  to  be  an  act  to  explain  and  amend  tbe  hiws  tonohluff 
1  election  of  members  for  the  Commons  In  jwrUament.  It 
weeds  upon  tbe  prMtnble,  tkat  returning  omci'rHiad  acted 
a  partial  and  arbitrary  manner,  upon  tbe  pretence  that  the 
Is  of  electors  of  commissioners  for  shires  were  nut  regulnrly 
L(lc  up,  and  that  the  commissioners  fbr  the  ssveral  burghs 
titled  to  vote  were  not  doly  elected.  Accordingly,  it  intro. 
ces,  III  the  first  places  many  Important  nignlatioTui  as  to  the 
tctJngs  of  fkeehoUeis,  the  qnallflcations  of  individual  com- 
«tonrni,  and  the  mode  of  electing  members  furoonntles; 

11  It  thon  proceeds  It)  introduce  other  and  equally  important 
;iildtinns  as  to  tbe  election  'Of  magistrates  and  councilloiv, 

;  appointment  of  delates  by  the  magistrates,  and  tbe  elec. ' 
n  of  members  by  the  delegates.  '  As  a  part  gf  tbe  code,  it 
;ulates  the  remedy  competent  against  the  resSutions  of  tbo 
trt  of  frediolders,  and  equally  against  the  election  Of  magiir- 
Un.  But  tbe  end  and  obiect  of  tb^  whole  statute  was  to 
lire  a  bette^Mid  more  efficient  system  for  tbe  return  of 
niliefK  t<)  panTameot;  and  all  the  regulations  relating  to 
r  freeholders  on  the  one  hand,  and  the  electlotf  of  nMigia> 
to8  on  the  other,  were  Bubeerrient  to  that  great  end. 
'  In  conaidaiing  how  ba  the  regulations  of  that  statate  sp- 
'  to  the  bnrgh  of  Orcenock,  it  is  apprehended  to  \m  quite 
AT  that  they  did  not  apply  to  it  at  its  data.  By  the  treaty 
union,  the  bnrgh  representation  of  Scotland  was  limited  to 
tti-ii  racmlwrs,  returnable  exclusively  by  royal  burghs.  Jts 
•virtjitnf,  therefore,  had  reference  to  royal  burghs  alone. 
ere  are  no  groonds  for  malt^aining  tliat  they  apply  to  a 
re  bnrgh  of  barony  by  fores  of  express  or  ^rect  enactmf  dL 
d  thaC  perhaps,  Is  In  Itself  a  snffident  aniirer  to  the  argu- 
iits  of  the  defenders. 

^But  farther,  it  appean  to  the  Lord  Ordinary  that  tbesA 
ictments  cannot  Ite  extended  to  Qrewi^pk  by  implication, 
til  the  pasting  of  tbe  Reform  Act,  the  election  of  burgh 
inbeni  of  ^filament  was  vested  In  the  maeistrates  and 
rn-coundl  of  tbe  dfffiirent  royal  buiglis.  Hvno(^  in  any 
t«H  for  the  better  secaring  the  die  eractlon  <tf  ptrltamen- 
)'  representatives  for  royal  bnrgbs,Jt  bet^une  necessary  to 
iilato  thMlectioD  of  magistrates  and  gsnndl,  who  were  the 
stitueyt  bodies  by  whom  tbe  elections  were  made.  But  In 
cose  of  Oieeoock,  the  magistrates  and  council  have  no 
w  as  a  corporate  hiidy  In  the  election  the  member.  That 
rilego  is  couforied  on  tbe  redduktors  fnilln|0tgh  holding 
;10  qualifleatloD.  Ik  seems,  theraftiM,  absurd  to  say,  that 
ulatrouparposely  ratrodace<l  fbr  the  securing  of  parti8men< 
y  vIecnKs  tlirouffh  the  magistracy,  shitll  be  extended  by 
dfcation  to  the  election  of  a  mogietraoy  and  ctfnncU  w1m> 
■u  no  co^rn  with  the  elecUoo  mt  oU.  The  mteou  roi  m 
ctmuut  altf^ther  foils,  and,  consequently,  tlie  Iioid  Or- 
ary  has  held  that  It  cannot  afwly. 

The  provisions  oftbestatnis  16  Qso.  It.,  when  examined 
lutnil,  shew  to-#ke  manner  their  cpmp)ut»  InapplMbtlity 
.turglis  in  the  podMon  of  QroanoclV         4  .« 

Something  was  said  at  the  debate  as  to  the  want  ofa  titfe 
■ommon  law  on  the  part  <Atim pursoer,  to  Insist  on  IWlfs- 
:tiou.  There  is  no  pl^tA^^  efl^-ct  in  the  ddvmk-  Mt 


even  if  it  had  been  competently  raised,  It  Is  untenable  In  prin- 
ciple, and  it  is  incontfistent  with  several  previous  decisioDd." 

The  defenders  reclaimed,  and  plcatled—'liho  c^uestion 
was  simply  whether  there  was  now  any  distinction  be- 
tween royal  burgha  and  those  bnrghs  which,  though  not 
royal  bnrghs,  retnmed  members  to  parliament.  It  wns 
submitted  that  that  (quality,  in  respect  of  which  the 
statute  of  Geo.  II. — va.,  the  returning  of  members  to 
parliament — having  been  extended  to  the  other  burghs, 
there  was  tndy  no  distinction,  and  the  statute  of  Qeo. 
If.,  as  ft  general  code  of  election  law  for  all  bni^s  send- 
ing members  to  parliament,  applied  to  both  sets  of 
burghs.  If  80,  the  action  was  clearly  incompetent  under 
the  decision  in  Tod  v.  Vod,  2«th  Blarch  1627,  House  of 
Lords,  where  it  was  decided,  that  a  reduction  of  the 
election  of  magistrates  in  a  royal  burgh  was  incompetent 
after  the  lapso  of  tw^^nonths.  Nor  was  the  action  coitt- 
petently  brought,  in  respect  the  pursuer  was  not  a  mem- 
ber of  the  council,  but  only  a  qoalilied  and  competing 
candidate.  So,  again,  there  was  a  want  of  title;  the 
punoer  merely  set  forth  that  he  was  a  qualified  elector. 
Bat  thia  was  a  reduction  of  an  election,  not  only  to  tho 
town-council  of  Greenock,  but  also  of  a  provost  bv  the 
council,  and  that  on  the  grotmd,  not  thftt  there  was 
anything  wrong  in  the  eleetim,  but  in  the  subttitutiotf 
for  the  election  of  town-eonncillors.  Here  again  tho 
question  arose,  whether  there  was  any  taterrafe  in  the 
poraoer,  seeing  he  was  not  in  the  minority  of  the  eonncil. 

Lord  Pnti'/tHt. — The  flr»t  defence  is  quite  nntenable.  The 
statute  of  Ueo.  IL  has  nothing  to  do  with  burghs  such  as  Qruen- 
ock  ;  I  do  not  SCO  how  it  cuu  be  made  applicable  to  them. 
The  third  pk-A  is  |u8t  u  broader  way  of  stating  the  same  tliinp. 
The  rnle,  that  it  Is  only  a  constitntent  member  to  whom  it  fs 
cdmpetvnt  tu  object,  also  arises  from  tbe  provisions  of  16  Oeo. 
IL  No  doubt  it  wns  held  in  Tod,  that  tho  rnio  of  the  statutu 
lipdting  to  two  months,  mA  not  exclmle  reductions  at  tommoti 
law,  but  it  was  not  lield  that  such  reductions  were  out  of  tlie 
rule  of  MiMtntuto  as  ro  tbu  time  in  which  they  were  to  be 
brought.  It  was  held  that  reductions  were  not  cut  off  by  the 
statate,  but  that  they  must  be  brought  within  two  months. 
Under  the  seeond  plea,  Mr.  &Iaitland  made  some  objection  on 
the  want  of  title.  There  Is  nothiug  about  that  on  record,  an4l 
therefore  tl^  Lord  Ordinary  has  not  deoU  with  iL  But  It 
seems  Just  to  come  t»ck  to  the  same  plea,  that  the  punner  is 
not  a  member  of  the  cooDcil.  The  pursuer  complains,  Jir$t, 
t))at  he  lost  his  own  election,  and  then  that  he  was  shut  4ft 
from  the  election  of  provost.  He  la  su»ly  entitled  to  com- 
plain uf  hid  own  being  kept  out,  and,  if  lb,  be  is  equally  eo- 
titled  to  complain  of  the  elecUon  of  the  provost,  because,  tf  he 
bad  got  into  tbe  eouodl,  he  might  ban  ocen  provost  himself. 
I  see  nothing  to  alter  in  tbo  Lord  Ordinary's  interlocutoi; 

•The  other  Judges  concurred. 

*,  AdJtm^ 

Lord  Ontuuirjf,  Anderson. — Act.  Neaves,  Hare  ;  Wm.  uun- 
can,  R.&C.  AgmL—AU.  Lord  AdT.  (Uoncrdff),  Maitlaad ; 
Duncan  and  Dewar,  W.8.  Agentt.~L.  ^M.— (W.O.T.) 


I2th  July  la^.  ' 
FixsT  Divisioir. 
Sib  James  Milles  Riddell,  Pttiiioner. 
Bnteil— Entail  Arorndment  Act,  II  &  13  Vict.  e.Sfl,  %^'25,  3G 
— FrooHS—iii  am  applkation,  Huder  §  25  o/  tkt  EntaU 
■  ^Mcii4Vpt  Aet,/ormuhorUg  to  aeU  tHtaiUd  fa»^ /or  pay- 
me»l  q/*  debt  charged  on  the  fee,  it  i$  wot  necetmrjf  lo  call 
,     any  heir  9J  entaU  a*  a  parly,  but  it  i$  Itft  lo  the  dtacrelion  of 
the  Court  to  decide^  to  the  petBom  lo  be  calltd  for  the  tofely 
of  the  afier-ktift.     Aecoidiuyly  ewh  applicalion  it  compe- 
tent i^iofigh  no  fcc''  *■  if  exUtemc*  whose  coatent  would  be 


reifti^^far  -n  iiiflrHMSkl  of  diaamtail.  Cireumtlmngfia 
whick^  tuh       ^pplicatwm  having  beea  prettaltd  under'  a»  eln^ 
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tail  executed  a  fter  ike  dale  of  ike  slalule — vhett  the  heir  vert 
in  eucceuion.  though  twenly-five  yeart  of  age,  wa$  born  before 
ike  date  of  ihe  entail,  and  where,  coneetpientfy,  there  wa»  no 
heir  in  existence  capable  of  canteHting  to  a  ditentail — Htlil  that 
it  wat  lufftcient  that  Ihe  next  heir  thould  be  catted. 

The  petitioner  was  formerly  the  heir  in  posaessiou  of 
the  eatate  of  Atdnamurchan  and  Sonartj  under  a  deed 
of  enbul  executed  in  1784.  In  1851,  the  petitioner  ob- 
tained authority  to  disentail  under  11  &  12  Vict.  c. 
36,  and  executed  an  instmrncnt  of  disentail,  which  was 
recorded  10th  September  1851.  The  disentail  proi^eeded 
on  the  consents  of  the  three  heirs  next  entitled  to  succeed 
to  the  estate  after  the  petitioner.  These  were,  Thomas 
Rlilles  Itiddoll,  Vj^.,  the  petitioyir's  only  son,  Campbell 
Drummond  Uiddell,  the  petitioner's  bojther,  and  the 
second  heir's  eldest  son,  a  minor. 
'  At  the  date  of  this  appUoi^ion^r  leave  to  disentail, 
debts  to  the  amount  of  £38,000  were  charged  upon  the 
fee  of  the  estate. 

The  consents  by  the  three  next  heirs  were  ^ven  on 
eondition— l«f,  That  the  petitioner  should  be  permitted 
to  burden  the  fee  of  the  estate  with  debt  to  the  amount 
.  of  ^103,850.    'Zd,  That  he  should  execute  a  new  en- 
teil  %(  the  ^tates  in  favour  of  himself  and  certain 
•hcirii,  includmg  his  son  anA  brother,  and  their  heirs-mate. 

The  petitioDer,  in  terms  of  this  agreement,  executed 
a  new  deed  of  entail,  bearing  date  16th  and  19th  De- 
cember le)51,  which  was  duly  recorded,  as  authoriied 
by  the  Court,  on  'J2d  January  1852. 

The  present  was  an  application,  under  §  25  of  the 
Entail  Amendment  Act,  11  <&  12  Vict.  c.  3<>,  for  au- 
thority to  sell  part  of  the  estates  so  entiled,  for  pay- 
ment of  the  debt  with  which  the  fee  of  the  same  was 
burde^.  Mr.  liiddell,  the  petitioner's  son  and  heir- 
apparent,  was  called  as  a  party. 

The  petition  was  intimaied  an^advertised^  4eRDs  of 
§  34,  and  served  on  Mr.  Kddoll. 

By  §  I  it  is  enacted,  that  in  the  case  of  enttuls  made 
fineo  the  passing  4f  1 1  12  Vict.  c.  36,  the  heir  of 
entail  in  possesajpn  shall  be  entitled  to  acqi^we  the  estate 
in  fee-simple,  if  he  has  the  consent  of  the  ueir  next  in 
Buccesston,  being  heir-apparent  under  ^e  entail  of  the 
Rir  in  possession —  • 
"providfd  u1way(i,'^hat  f>Doh  coofieiit  to  siicli  iuetrumentof 
diientail  shall  uot  be  v»liJ  and  efiE«ctaal  aiiUes  graateil  by  a 
penoD  of  the  age  of  twttaty-&ve  yean  completti,  notanlriect  to 
any  legal  incapacity,  and  born  after  the  date  of  ihe  tailiie  to 
wliicli  such  iiiiitnimeut  appliw." 

Br  §  25  «f  the  statute  it  is  enacted,  that  *  , 

"  4piU  caaAin  which  tlia  fee  of  an  entailed  eBlato  is  vallilly 
cLarged  witb  dubt,  it  Bhull  bo  lawful  for  the  heir  uf  entail  to 
posHMiion  for  the  time  being,  to  sell  and  dispone  of  any  por- 
tion or  portionaof  such  estates,  other  than  the  mansion-hoiitte, 
offices,  and  policies  thei  eof,  which  may  be  necessary,  and  which 
the  Govt  of  Sfltion  may  select  as  most  suitable  and  proper  to 
be  aolaVnd  disponed  of  ^r  the  purpose  of  paying  off  the  debt 
in  respec^t  of  which  such  charge  has  been  or  mif^t  be  corapt- 

ten^  mode  and  such  price  shall  be  applied,  at  the 

BighTof  the  Court,  in  or  towards  payment  or  extinction  of  the 
said  olbt,"  &c- 

And  by  §  33,  that  the  applioation  is  to  b^^iade  by 
way  of  * 

"  Bunimary  petition  to  the  Court,  and  such  petitions  will  set 
forth  the  tailzie  under  which  sncb  estate  Is  held,  and  the  dat4# 
of  the  petitioners'  infeftment  therein,  Itany  ho,  and  tlie  nauicn, 
designations,  and  places  of  aliode,  so  far  as  known  to  the  pe- 
titioners, of  the  helcMubstttnte  «  enttdl  (If  anyUriiose  cou- 
senl*  are  required  to  soch  peiitIoo,aad  whetheflpch  heim- 
■  substltnte  an  of  age  to  conseat  on  (hdr  owd  behalf." 


And  by  §  36, 

That  it  shall  not  be  neceasary,  In  any  fmote/Sap  si- 
this  act,  to  call  as  partios  thereto  any  bdn  of  eebfi  &r\ 
than  those  whose  conxent  would  ba  required  bytbclci 
poAsesBioD  for  the  time  to  an  instinment  of  dittotvl;  iK  i 
heir  of  entail  other  than  those  whose  consent  mriA  bt  :< 
quired  as  aforesaid,  tthall  be  entitled  to  appear  or  to  t«i>. 
in  such  proceedings." 

Mr.  Riddell,  the  heir -apparent,  though  25  ^ 
^  age,  was  of  course  born  before  the  date  of  the  j 

The  case  was  now  nported  by  the  Lord  On^  I 
the  question,  whetl)^r  it  was  necessary,  in  siu^  u^l 
cation,  to  call  any  heir  of  ent^  as  a  partjr.  Cwj 
3(),  the  only  heirs  who  could  be  called,  inl  t^a 
heirs  entitled  to  apm^r  in  any  proceedings  wjf  i 
act,  were  those  whose  consents  would  be  mpism^ 
effectual  to  an  instrument  of  disentail ;  and  •>  tfaat  t 
no  such  heir  in  existence  here,  if  it  was  neoesMTy  ta  i 
any  heir,  the  application  was  incompetent.  | 

The  Court  pronounced  the  follawing  interlorabf -i 

"Tiie  [iords,  on  report  of  Lord  Anderson,  Or<liiurT,i;;i| 
the  pctitiunt-r  to  put  in  a  minute  in  print  etatibg  tbt  ^ 
the  case,  and  ihe  principles  m  whicl^e  propcKdUsii 
Court  should  act,  with  a  view  To  a  question  beiu^  fnsadj 
the  Court  for  the  optuiou  of  the  whole  Judges." 

The  petitioner  lodged  a  minute  stating  the  (aSL 
he  pieaded —  * 

No  consent  was  required  by  §  26.  As  to  §  86,  hIiIkc:  . 
common  law,  the  obligntioQ  might  bare  hum  tocslliSiv 
having  interest,  this  clause  limited  tlu  obligatiuo,  tL>i 
dered  it  nnnecrasary  to  call  any  parties  noept  thoKvhiS 
.  under  the  dt-fluition  of  the  stathte.  The  clanse  dediM' 
it  should  be  nnfficlent.  In  all  proceedings  undertbtiuti'i 
the  party  wlipse  consent  would  be  required  to  • 
But  if  there  were  no  one  who  could  consent  (o  a  d)irsi> 
the  hands  of  the  heir  in  posec^^on  were  so  tiedipvi 
could  not  di8eD(ail.-4t  followed  that  there  is  noou*^ 
was  requisite  to  cull  as  a  party  to  the  proAaUng 
statute,  and  that  (he  wliole  matter  was  left  to  tu  a? ' 

fuperintemlng, power  of  your  Lordships.  The  l»ttflf< 
he  clause  streiii^tltened  this  interpretation.  In  th;  91 
entails  existing  ut  the  date  of  the  statute,  wbtfe.nl'' 
in  ap]ilicatioDe  fordlsentoll,  tke  consents  uf  the  thm-BiS' 
are  necessary,  of  which  the  next  heir  must  be  tKutT-i^ 
plications sncb  as  the  present  had  been  granted  mtet 
next  heirs  being  called,  thon^  the  next  belt  waned' 
fire.  The  caseof  M'Dougall^StU March  18€<^  wssitoa? 

The  Court  proDounoed  the  foUomog  interkcdr 
"  The  Lordr  appoint  printed  oopfes  of  the  pec>>f 
minute,  and  of  the  petition,  and  of  this  iaterlocBtor,lil>' 
tbefoiv  the  Jn^bces  w  the  Second  Silicon  and  peauaittj 
OrdlhoT}',  and  leauest  the  written  opinions  of  tlnb  w 
era  ihe  folio  wing  ^estlon  Having  regatd  tattelOBii 
86th  sectiun  of  tbe  statute,  and  also  havinf(V|kid  Isiti 
cumetancee  of  the  pieseut  cuso,  \-lk.,  lif,  That  tbsik^* 
ttai  in  qoeittion  is  dated  after  tbe  1st  day  of  Aacy 
id,  I'iiot  no  h.iAi  of  ent^  whose  consent  would  he 
would  be  effeotiial  tfl  an  Instrument  nf  iltsi  nfil^sin* 
as  a  party  to  the  pretent  proceedings,  no  su^fKl^ 
come  into  existence  ;  8d,  That  tbe  proceeding  isftnHJ 
plishrnvnt  of  nn  object  to  which  im  iwiinii  iiysiH|iliA 
ther  It  is  iu|| competent  to  follow  out  sqi^  Wfi^' 
no  such  littiTas  aRrmM  has  been  o^^an^  wM*4 
thereto ;  or,  whether  H  is  «uffirient 
parties  thereto,  any  of  the  existli^  hrirs  ul 
which  of  them  V 

'  lite  foUDwiog  opinioHB  vere  retoraed  t>^ 

Lord  BtUherfutdf  conoured  in  by  lib 

Clerk,  and  ImixU  Coi^uxfi,  Wood, 
CurrttkHi,  CWan,  and  J)ea» :—' 

Tbe  1 1th  M2tb  VHtoria,  cap.  86, , 
•ntall,  in  all  such  cases  as  the  prevent, 
of  tbe  mtailed  estate,  with  tiMxceptloR 
effice^W  poUJ^Iil^ftl^  If 
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toll!  for  payment  of  the  charges  valiilly  made  apon  the  ealnte, 
uwIuiM)  other  restriction  than  that  the  seUctioQ  of  the  portion 
orthreitate  to  be  aoltl,  the  sale,  the  conveyance  to  be  g^nted, 
nnilthetipplicatioiiof  the  price,  sboold  all  be  at  sight  of  the 
Cjurt  of  SmsIod.  And  in  this,  as  in  all  other  cases,  the  proce- 
dure h  to  be  by  summary  petition,  for  which  the  act,  in  §  34, 
proridcs  a  speinnl  form  of  intimation  and  adTf^rtisement  The 
present  is  not  a  case  in  whidi  consent  w  reqniretl  t  Mie  right  is 
Asolately  in  the  heir,  the  interposition  of  the  Courbbeing  k- 
HfiiTi^  only  to  prevent  any  abase  fu  iti  exercise,  by  lelectiog  a 
propel  portion  of  the  estate  fur  sale,  and  secariqg  the  due  ap- 
jjlicflti«n  of  the  price. 

The  36th  section  provides — (see  section). 

Here  there  are  no  parties  whose  consent  vould  authorize  dis- 
sntail,  the  entail  having  been  made  subeequent  to  the  date  of 
ihe  statute,  and  the  next  heir  in  succession,  tboagh  twenty-five 
peara  old,  having  been  born  before  the  date  i>f  tlie  entail ;  and  a 
iaabt  has  arisen,  whether— as  it  is  impossible  to  have  the  par- 
ies referred  to  in  the  36th  section — the  tieir  in  possession  has 
ihe  remedy  provided  to  him  by  the  25tb. 

I  cannot  participate  in  that  doubt.  In  itself,  the  object  of  the 
'6thsecti(»i  seems  clear.  Where  tlie  parties  are  in  existence  whose 
'otuent  is  s^flSdeot  to  disentail,  it  seemed  plainly  annecessnry, 
ti  any  proceedings  under  tlie  act,  to  call  any  other  parties,  be- 
flDse  these,  tc^ther  with  the  petitioner,  were  in  truth  the  pro- 
rietors  of  tl|B  estate,  entitled  to  dispose  of  it  at  pleasare  x  and, 
'lerefore,  in  any  procedare  in' which  they  were  all  present, 
very  recognized  interest  In  the  estate  was  fully  reprcRtnteil. 
Uiiily,  in  the  same  view,  it  wus  provided,  not  only  that  no 
ther  parties  need  be  called,  but  tha^no  other  party,  these  be- 
ig  called,  should  be  entitled  to  appear.  The  last  part  of  the 
iauseiropIiesthaB  the  parties  wboseconsent  is  required  are  in 
cisteoue.  Tliis  clause,  however,  was  plainly  applicable  lo  the 
ises  only  where  consent  was  requisite,  or  where  those  paitios 
listed.  But  where  consent  was  not  required,  or  whcro-it  hap- 
med  that  those  parties  did  not  exist,  the  c1au.«e  had  simply  no 
}plication,  and  provided  the  statutory  intimation  and  adver- 
wment  are  given,  the  matter  ia  left  entirely  in  the  discretion 
the  Court,  to  be  determined  as  they  think  fit.  A  clause  diE- 
■nsing  with  the  calling  of  certain  parties,  and  excluding  the 
;ht  of  others  to  appear  where  those  are  in  existence  and  cull- 
,  never  t^Id  be  so  construed  as  to  exclude  an  absolute  rigkl 
gted  in  the  heir  in  possession. 

The  question  then  oa;urB,  whom  is  it  necessary  to  call,  the 
ih  clause  having  no  application  ?  This  is  not  a  case  in  which, 
ia  a  qneatbn  for  trying  the  validity  of  an  entail,  it  may  be 
cessary  to  call  all  the  substitute  heirs  of  entatl  known,  or  in 
istence.  All  that  the  Oourt  requires  towards  the  exercise  nf 
s^iscretion  reposed  in  it  by  statute,  is  to  see  that  the.iate- 
in  tu  the  estate  are  sufficiently  protected.  To  a  certain  ex- 
it the  statu^  securid  that  by  theuiblieation  requ!red<ln§34  ; 
yond  that  everything  is  left  iff  thehands  of  tim  Court.  If  tho 
tition«r  serves  the  application  upaa  the  whole  heirs  of  entail, 
doea  Dot  appear  ihAt  any  possible  otqection  could  be  taken  tu 
!  procedure ;  if  the  party  or  parties  upon  «ttom  th^  peti- 
oer  has  directly  tffreA  the  application,  do  not  appear  to  tho 
art,  in  the  cBtnmstances  of  each  case,  sufficient,  the  Court, 
tli^r  discAtion,  may  order  service  or  intimation  upon  addi- 
n«(  parUdiiust  as  appeaiMo  Itaire  been  very  rightly  done  in 
'  OMfi  of  Ji'Dangalls  when  the  only  party  djrectly  oill^^ 
I  an  iofiutt  aoA  of  the  petiUonef  himself,  and  where  the 
art,  doiiMttB  wlieth^  the  estate  was  sufficiently  eepresented,  • 
K>int«d  tt^v  of  the  heirs  nearest  in  succession  to  be  called, 
e  presUTtese  is  rtfty  diSeient  iodeed,  where  the  party 
eoUy  cwlol^  though  eon  of  tlia  petitioner,  is  next  heir  of  en- 
;  and  I4iwards  of  twenty-five  years  of  ogi'.  I  should  not 
ik  it  neceattfy  to  call  riireetly  any  other  parties ;  bat  what- 
V  may  I*  done  In  that  respect,  And  which  i»  rather  for  the 
iretton  itf  their  I^irdshlps  before  whom  the  case  more  imme- 
tely  comes,  1  veAtaop  to  entertain  a  clear  opinian,  that  thei-e  ' 
otUiog.iD  the  3fitb  ulanse  to  preclude  in  this  case  the  remedy 
oo  by  theAMbb% 

;«nf  .AMttdbif.— TUslMHttArUcase  of, this  kind  which  has 
urflid  noderwupntidl  maJe  sioee  the  passing  of  the  statute, 
t  fve  thenfure  though  it' right  to  take  the  opinion  of  the 
ale  GaaA  ^he  GbnajkejUiid^  are  unMiipiQUs  on  the  pumt, 
(  it  i*  ■Boecessar^l  cBl  aVjuiaEtjr  to  sucllpi  application 
;  MWty^^ble  of  cous«gDgJraJ|«itttl,and  the  Lord 

.      '  •  *ar  .  - 


O.'iliuaiy  who  report?  the  case  conoirs  in  that  view.  I  am 
qifite  of  tlie  same  opinion.  I  concur  entirely  In  the  opinion  of 
Lord  Batharfurd.  The  9Sth  clause  contains  no  poiitive  cnnct- 
ment  as  to  who  is  to  be  called ;  and  §  36,  with  reference  to  pro- 
ceedings in  which  consent  is  necessary,  spedally  limits  the 
parties  to  be  called  to  those  whose  conscnti  are  necessary  to  a 
disentail.  The  immediately  preceding  clauses  giveeffi»:t  to  the 
samo  view.  It  would  be  ratbar  hard  to  consider  such  an  enact- 
ment applicable  to  persons  whose  consents  arc  not  necessary. 
Indeed  I  think  the  connruction  of  the  whole  statute  goes  to ' 
conSnu  this  view ;  and  then  we  have  the  practice,  in  the  case  of 
existing  entails,  where  these  consents  are  necessary,  and  the, 
nearest  heir  is  not  twenty-five.  The  only  question  is,  who  are 
the  parties  to  be  called  for  the  safety  of  the  afler-h^rs  ?  The 
statute  says  nothing  on  this  ^int  In  the  case  of  M'Uoilgall, 
they  asked  for  service  on  the  three  next  heirs.  Here  such  a 
course  might  be  attended  with  inconvenience,  since  some  are 
reddjpg  in  very  remote  localities.  The  opinion  of  the  Judges 
seems  to  be,,  that  the  catling  of  the  party  who  has  the  most  in- 
terest, the  petitioner's  eldest  son,  is  sufficient,  and  that  being 
their  view,  they  leave  the  matter  much  to  our  discretion. 
Here,  then,  I  think  we  may  be  satisfied  witli  having  him  called. 

The  other  Judges  concurred. 

The  Court  pronounced  the  following  interlocutor : — 
"  in  pursuance  of  the  opinions  of  the  whole  Judges,  Sod  that 
it  is  competent  to  follow  out  the  present  proceeding,  notwith- 
standing that  no  heir  of  entail  whose  consent  would  be  re- 
quired, or  woDld  be  effectual  to  an  instrument  of  disentail,  haa 
been,  or  can  be  called  as  a  psrty  thereto ;  and  that,  in  tho  dr- 
cuustances  of  tke  present  case,  it  is  not  necessary  to  call  any 
other  party  than  the  heir  of  entail  already  called  ;  and,  with 
this  finding,  remit  back  to  the  Lord  Ordinary  to  proceed  flir- 
ther  as  sbull  be  just,  and  to  report." 

Lord  Ordinary,  Anderson. — Ad.  Saudfont ;  InglU  tt  I<edic, 
\V.8.  Amenta.— L.  Ciert.— ,O.T.) 


Vdth  Jviy  185-^. 
FiEST  Division.  •  • 

Lord    itobfiei*,  Ptlitioner,  v.  The  Glasgow  tSs 
So UTU -Western  Railway,  ResponderUa. 
Riiilway — Titles,  Expense  of  Completing — Lands  Clauses  Act. 

Where  a  railwaj  company,  under  the  proviuons  of 
tho  LaiHAs  ClausoB  OonsoUdation  Aot^  takes  lands  as 
to  which  the  proprietor  has  completed  his  title  ^th  the 
superior, .  the  railway  company  is  liable  in  t^e  expense 
of  completing  the  proprietor's  title  with  the  superior  in 
the  sabstituted  lands. 

Act.  Pattou;  Walker  4  Melville,  W.8.  Agents.— AU.  Lord 
Adv.  (Uoncrelff) ;  Glbson-Craig.  Dalilel  St  Brodie.  W.S.  Agent». 
(VV.O.T.)  ■ 


Ssoom  Division. 
JaUbs  Brewster  Balfour,  Purmer,  v. 
William  Wallace,  Dejender. 

fiUnder — Issue— Jusiifical  ion — lam  action  a f  damages  for  slan-  « 
der,  the  purautr't  issue  put  the  question,  Whether  the  de/tn- 
der  had  falsely  said  that  the  pursuer  was  drunk  on  tht  fore- 
noon and  evening  of  the  'iOth,  oh  the  morninff,  about  noon,  and  ^ 
at  night  of  ihe  2lst,andon  the  forenoon  ((f  the22d  September? 
—  Cout^r  iMuet  injuilifieation  allowed  to  the  d^ender,  ptt^ 
■  ting  the  qutstiont.  Whether  the  pursuer  was  drunk  o^tM^m 
2Utf   2.  Whether  he  w*  drunk  on  the  22df—the  d4tUer'^ 
being  aUkom  lo  lead  evidence  in  support  of  his  second  mue, 
only  in  the  event  of  his  satisfying  the  Judge  that  his  epu/eAoe 
■H  support  of  his  first  issue  was  sufficient  lo  go  to  tkejurg. 

This  was  an  action  of  damages  for  slander.  ^ 


ed 


liEPOBTS  OF  CASES  DECIDED 


>■*  It  being  Admitted  tbat  ibe  pursuer  is  a  pbysiolaa  aad 
mirgooD,  and  Ant  Id  the  mootb  of  September  1862  h«  prac- 
tiai-d  w  suck  in  Kili^tb  aod  conotry  arotmd  : 

It  being  also  admitted  that  upon  MoDday,  tbe  20th  Sep- 
tember 1862,  tbe  pnrsDrr  vmt  called  in  to  Tleit  and  prescribe 
for  JoliB  M-Kechan,  sometime  coachman  to  the  defender,  aod 
residing  in  a  boose  near  the  stables  at  Ancbinrole,  who  was 
then  unwell,  SQd  who  died  on  Uie  afterooon  of  Wcdneidagr 
following : 

"  Whether,  on  or  i^ut  the  24th  day  of  Ae  mM  month  of 
September  IBKE.  the  defSsoder,  at  or  near  CioIsiaiB  BiOMm,  or  at 
or  near  Aochiorole  Bouse,  Mssly  and  calomniaiwly  stated  to 
Sir  Archibald  Edmonstone  of  Duutreath,  baronet,  that  the 
porsuoT  h«d  not  understood  tbe  ewe  of  the  said  John  Mac- 
Kecban  ;  and  that  the  porsiier's  treatmontoftbecase  had  been 
mariied  with  groas  caielessnen,  recklessness,  and  ignorance, 
and  tlut  the  pursuer  thereby  had  forfeited  all  Utie  tocon-- 
fldence  as  a  prof!esrional  man  ;  or  used  expreadoniof  the^mc 
import,  to  tbe  loeo,  Injury,  and  damage  of  the  pursuer  f 

"  Wliether,  on  another  occasion  Iwtweeo  the  said  24th  day 
*  of  September  and  the  16th  day  of  October  1862  (tbo  precise 
date  being  to  the  pnrsner  unknown),  tbo  defender,  at  or  near 
"  Colzium  House,  or  at  or  near  Aochiurole  House,  falsely  and 
ralumnlously  stated  to  tbe  said  Sir  ArAibald  Edmonstone 
that  the  pursuer,  on  one  or  more  of  the  visits  which  he  made 
to  the  said  John  M'Kecban  on  the  afternoon  and  erenlng  of 
Monday  tbd^SOth,  on  tbe  morning,  also  about  noon,  and  on 
the  night  of  Tuesday ibe  21f>t,  nnd  on  the  forenoon  of  Wed- 
nesday the  22<l  September  1852,  wta  drunk,  or  intoxicated,  or 
perceptibly  under  drink :  And  furlher,  tli»t  tlio  pursuer,  ac- 
companittd  by  Dr.  Angus  U'Otem  of  Edinbnrgh,  had  gone 
into  tbe  defenders  house  at  Ancbinrole,  on  the  fbrenoitn  of 
said  Tnes-lap  the  21st  September,  and  sat  and  drank  lirRody 
there;  meaning  thereby  that  the  pursuer  and  Dr.  U'Qicgur 
drank  bmndy  to  excess  on  tbe  said  oflcasion, — or  did  use  vx- 
presfdone  of  the  same  import,  to  the  Iosh,  ii.jiiry,  and  damage 
of  the  ponuer  f 

**  Wietffcr,  on  tbe  erening  of  tbo  22a  St-ptember  1852,  tlio 
defender,  within  the  manse  of  Kilsyth,  falsely  aad  calbmnloiiitly  * 
stated  to  tbe  Bererend  Alexander  Bill,  the  minister  of  that 
jmrish,  th|l  the  pursuer  bad  lieen  perfoctly  careU-ss  about  tbo 
s.ii(f  Joh^I'Kechan's  case,  and  ignorant  of  it$  cbyiicler,— or  ' 
•  lued  other  exprecslons  of  a  siniilat  impcgt,  to  tbe  loss,  Injory, 
aud  damage  of  the  pursuer  f 

"  Whet^r,  on  Sunday  the  26th  day  of  September  1852,  and 
on  other  occadons  betwixt  the  22d  ot  September  1862  (the 
date  of  tbe  aatd  John  U'Kecban's  death),  and  tlie  22d  day  of 
Octolwr  1852  (the  precise  datvs  being  to  the  pursuer  unknown), 
the  defender  falMly  anil  cmlnmnioouy  stated  to  Itobert  Web- 
ster, Esquire  of  Qavale  House,  flictor  to  the  9aid  Sir  Arcbiliald 
.  Edmonstone^  baronet,  that  the  pursuer  bad  been  careless  aliout 
tJienld  John  M'Kecban'*  caiv,and  Ignorant  of  its  cbaracter,>- 
ornsedtotberexpresrioo^ofairimnar  import,  to  the  low.  In- 
jury, and  damage  of  the  pursuer  1   Datlages  laid  at  £J000." 

The  foUowiog  oounter-issaes  in  juetificatioD,  on  the 
^  jiart  of  the  'defender,  were  also  approved  of: — 

**  Whether,  on  the  occaciAn  of  a  visit  which  the  pursuer  made 
to  John  M'Kecban,  on  21i>t  September  1852,  be  was  the  worse 
of  drink,  or  obviously  affected  by  drink  t 

"  Whether,  on  tbe  22d  day  of  September  1862,  the  phrMuer 
was,  when  proceeding  to  vwit  tbe  said  deceased  Jolm  Mac- 
Keclian,  at  or  near  tbe  dwcIling-bouse  of  tliu  saffl  John  Mac* 
Kcchan,  i>erceptlb]y  under  tbe  influence  of  drink  V 

The  following  iaterlocvtor  was  prooouiiced: — 
"The  Lords  approve  of  the  pursnei's  Issues  as  now  adjusted  ; 
and  with  regard  to  the  defuM<ler's  isbues,  allow  the  first'  issue 
_    for  tbedefender;  and  in  the  i  vent  of  the  defender  ieading 
^fe  uddence  which.  In  tbe  opinion  of  the  Judge  at  tbe  trial,  is 
flncient  to  go  to  the  jury  in  support  of  the  first  isue,  allow 
^  tbo  Jufender,  in  tbe  special  circumstances  of  tbe  cose,  to  lead 
evidV^A  in  support  of  (Lc  second  iSiie,'' 

Jei.  Dean  of  Faculty  (toglitO,  Miliar ;  Jamrs  Liiilsay,  W.S. 
AgetU.—A^  Logan,  Young;  Gibson  &  Hector,  W.S.  Agtitta.  — 
I.  CJpr*.— (F.II.) 


izih  jufy  im. 

Hran  CouBT  or  JDsnciAST.  I 
WiLLuu  Steven,  Complainerf  v.  Wiluu  lloinj 
Se^amtdent. 

SuBpenrion  &  Uberatlon— Delay,  Applicatioafifr-iio'* 

si  in  of  a  cmvidioti  /or  ottau't  frcnoimetd  bg  Ouli&aiitu 
bvrffh~H<s\d  Ot<a  an  avtrmtnt  thai  iht  jxm-l  fffticdmiM 
prrparejor  btal  van  irreUvaat,  in  n  flkif  w  mi  ^fi^ 
WW  maiU  he/ore  the  trial,  hut  only  afUr  tie  trial  M  imti 
vhen  U  kos  iHthin  the  diteretiA  of  the  bailiri  to  dupwfl'i 
plication  at  they  saw  fit.  ' 

This  was  a  suspensioa  and  liberation  itlbe  iess 
of  the  complainer,  who  had  been  convicted  of  wal: : 
fore  the  bailies  of  Lanark,  and  had  been  seotocdi 
term  of  imprisonment.  The  re^XModcDt  wtkp 
ratur-fis^al  of  the  bargh. 

'i  he  ground  of  siupennon  was,  thil  the  ptot!  ki 
plied  for  time  to  prepare  hiB  device,  and  Untikei 
plieatioQ  had  been  refused. 

After  hearing  coaosel  the  Court  pnAKmieidAt) 
lowing  interluentor: — 

"In  respect  tbat  the nverment  of  the  soqwndaai': 
application  for  delay  Is  merely  that  after  the  tiisl  lad  m 
n  certain  length,  delay  was  applied  for,  and  thatDoi^: 
tlon  was  made  for  delay  before  the  trial  cominciKfd,uj:: 
the  propriety  of  granting  inch  delay  was  a  mattcT  lite 
judgment  or  discretion  of  tbe  baUies:  TberoftnicFL 
objection  founded  on  tbe  alleged  applicatlbn  toiiAe.\ 
refuse  tbe  bill :   Find  tiie  suspender  liable  in  eipcua' 

Lorda  Justice-Clerk,  Cock  bum.  and  Anderson.— If  4 
Wm.  Mockersy,  W.S,  Ayint  —AU.  Deui  of  PsnilJj  ,K 
Meualcfl  and  Maconochle,  AgeiUt. — M.  Ckrk.—^M) 


lithJulif  1853., 
FiBSr  DivisiOB. 
.    JoBK  WiLsoK,  Pttttiner. 
Curator  Itonls— S|ie(^  Powers— Lunatic— JWirKd" 
piVf.-n  to  a  curator  bonis  to  make  mp  titUt,  ukUu  m  ifn» ' 
aktWH — d>CiiM>(atire«  im  wkiek  sucA  potter  mi  fta~ 
curator  of  a  tmnatie,  but  only  on  prmliietitma/*  liOe' 
the  $Mperior  emlHng  on  tkt  pet  itioner  to  oiaie  i^tliik 

This  WM  a  petition  at  the  instance  of  tht 
Ionia    James  Dickie,  a  hinatic,  reported  tijlnj^ 

The  petition  set  fortfa'tha*  the  lonttio  ^ 
"  recently  succeeded  to  a  sm^l  property  called  Vdtuk  ' 
no  title  had  yet  been  made  up  to  Ibis  pri^rtjiDtki^ 
of  thi^unatic,«nd  it  was  right  and  proper  that  tUt^ 
done.  It  was  neceasary,  however,  '  th^  the  r^Sl60 
euratur  bonii  furesoid,  ihonld  receive  yonrloidnK''^ 
foi  that  purpose." 

The  petitioner  aecorttiMgly  ^ra^ecMic  Opt 
'*4o  nuiltorize  and  empoverhini,  as  IbMrsylaitti* 
in  the  person  of  tbe  said  JanieS  Blukie,  •  mt^jjft*^^ 

*  title  tu  the  foresaid  several  8nli|ecta;"    ■      *  « 

The  petitioner  also^odged  &  oafcmte  All^Aii 
of  the  case,  as  foUoirs  : —  ,  . 

"Thai  siuco  the  lunatic  became  innsr,  be  ^ffi 
to  a  small  property  called  i^gslde,  ktB^tinefC' 
dwvlling-hoosca.   The  whow  of  this  property 
lituaUc's  brother,  who  bad  suoceeded  to  itsa  

•  mother.  Bstb  the  mc^er  aofl  tbe  ^rf^MlMfli^ 
property  upon  personal  titles.  A  aouw  pq^DsnQ 
to  the  lunatic's  deceased  sister ;  ^d  tUa^Bli^Mn 
to  nAlieir  to  bcr.  ^ 

"  Jn  order  to  0ompl«ln tlw  Ulia,  tb||» 
two  svrvieeH  and  twft  iufeftirimt%t  T 
perty  is  very  brief,  and  then«is  a» 
quiring  insertion. 

■J  H^ido  coi 
)H:r  annum, 
property  is  n 


rtion.  ■»    T  . . 

covittaof  a  iaogtkfi«|ft«MVH 
tfho  houses  S^^^^aOtniM^^* 


IN  THE  COURT  OF  SESSION,  &c. 


"The  ftrti-duty  for  the  whole  ainoimtB  to  ^6: 16a.  Bcotj>,  oi 
fti.6J.  sterling,  wUh  a  dui.llcfition  at  llie  entry  of  an  Ih-ir. 
Tlie  laodB  are  now  in  non-entry,  onei  tbe  superior  ha»  called 
upon  the  petitioner  to  maite  up  a  title.  Tho  lunatic  will  suc- 
ceed and  make  np  titles  as  an  heir. 

"  There  are  no  debtenpon  the  property,  and  by  taking  it  up 
the  ianatic  incurs  no  responniliility  for  any  debt  due  by  bin 
predecemons  none  having  liecn  luft  by  them.  Tlie  estate  is 
tbasavaluablesuoeeftsion.  to  which  it  is  propertbat  theowner 
should  have  a  title.  In  reference  to  himself,  the  advantages  of 
doing  BO  are,  that  be  would  tliureby  be  vestellio  the  legal  light 
ofownenhip  to  his  inheritance;  uul,on  bis  death,  bis  widow 
would  obtain  the  provision  ofterce  secured  to  her  by  the  law. 
At  pment,  owing  to  tlic  Burtden  illuere  of  Iier  husband,  and 
this  BOCCMSion  having  opened  to  liini,  efter  that  illuees  (uper- 
?ened,  no  conventional  provision  lias  been  soUled  upon  her ; 
and  as  the  other  property  of  the  lunatic  is  small,  siic  would,  iti 
tlie  event  of  hia  death,  be  left  destitute.  _ 

"  In  reference  to  the  present  petiti*incr  m  airalar  bout,  thi-re 
ifi  a  similar  nocevity  for  an  immediate  completion  of  the  title, 
lie  baa  no  farther  authority  or  power  tliau  l»is  constituent  can 
T««see6;  and,  therefore,  any  lease  granted  by  him  nt  pi-esent. 
which  it  is  necessary  sliould  bo  done,  couW  only  bp  for  the  un- 
certain period  of  the  lunatic's  life,— liis  successor  not  being 
boimd  by  a  lease  granted  by  a  patty  poases^iiig  merely  on  ap- 

'^"in'tbeee  ciltmmBUnces,  it  is  Immbly  anbmitted  that  the 
f  'unrt  ongbt  to  |mnt  the  special  powers  uow  cmved.  to  mal&e 
up  a  title  to  a  Inemtire  socoenon." 

Frasevj  for  petitioner. 

Ijtrd  Ivorg  —I  do  not  like  the  general  alwtract  ground  on  wliicli 
the  petitioner  putt  liis  case.  Is  it  to  be  lield,  tiiat  In  crer^  case 
a  atrator  burnt  is  tqrfwve  power  given  him  to  malce  up  uUes  ? 
Tldbetitinowaeemitogo  on  theHbst  act  ground,  that  in  every 
casetbe  eorattir  of  a  lunatic  must  npply  for  such  a  power. 
Thero  are  no  doobt  cases  where  tliia  may  be  necessary,  but 
some  spectol  cause  must  always  be  assigned.  As  to  the  grant- 
ing of  lease*,  I  think  that  may  be  got  over..  I  (xmfess  I  iio  not 
think  there  is  here  any  necessity  made  out.  If  the  supirior 
really  is  pressing  for  entry,  that  is  a  new  ground  for  tlie  appU- 
catido.  There  is  notlitng  about  that  in  the  netitiou  i  al  that 
the  petition  says  is  that  no  title  bia  U-en  made  up,  aninliat  it 
is  right  and  proper  that  this  siwuld  be  done. 

Lord  rreddatU—THw  matter  of  expenses  u  rutlier  an  impor- 
tant element  here.  ,    . ,  »  i  i 

/W  Bcberl9on.—\  agree  with  Lord  Ivory.  I  know  nn  sucli 
reneral  rule  as  that  a  curator,  wlienever  he  enters  on  «.thw,  is 
ilwars  to  make  A  titles,  and  to  come  her«  to  g*t  autlionv  ft" 
iltat  porpow-  I  do  not  tlilnk  tlie  Cuurt  are  entitleil  io  interfere. 
Speual  cause  must  elways  be  sliewn.  ■ 

Lord  FuBerbm.—l  must  say  I  am  not  so  scrupulous.  If  there 
irere  any  cause  to  fear,  tliat  by  granting  ibis  petition  we  should 
diew  that  in  every  case  a  curator  might  aHply  for  authoriiy  to 
nak«  op  titles,  it  might  be  a  different  matter.  But  here  the 
'uratw  shews  that  no  injury  can  arUe  from  bis  makmg  up  liiles. 
Jla  to  the  widow,  no  duubl  we  l)a#  no  application  trum  Ikt, 
iff  the  groAd  that  it  would  f:itililate  ihe  getting  of  her  terue ; 
iM  atill  I  can^  throw  that  out  of  view  «lf  Jl'e 

■urator's  title  l*sde  up,  tlie  gets  lier  terce.  1  ti*ik  it  Is  a  f-ir 
hintt  to  !sy  that  the  light  of  llw  lunatic oughlto  becnmpleled, 
iiid  if  no  injury  would  accrue.  I  tliink  we  have  Iiere  sufflciaut 
[round  for  granting  thi<  applioiUon.  • 

Lord  Praidtat—Tlte  (Jbseivations  of 


Lord  Fullerton  are 


reisbCy,  tmi  I  think  lliey  arc  one-sided  :  hup|i08e  we  bad  here 
I  minor  hefr  to  tlie  lunntic  as  well  as  a  «*  idow.  I  shouhl  like  lo 
«e  some  evidence  ot  the  demand  of  Ihe  superior.  As  to  the 
tateraent  that  the  widow  will  not#ether  torrfif  tlui  title  is 
lot  nuule  up,  if  weMd  to  decide  bciwewi  the  widow  and  the 
Dliior  heir,^  do  not  know  how  the  qiiestio*  wmihl  g«.  But  if 
lie  miocr  bad  a  curator  ad  Utem  it  »  ould  be  a  nice  question  be- 
Heen  fltni  and  the  widow,  wbetherihe  lille  was  lo  be  niadeu^ 
^re  the  rights  of  tlie  one  as  against  the  other.  I  mii  not 
neoand  to  say  tlwt  in  such  a  ca^e  ought  to  think  I»r  tlie 
tiniitic  aa  between  the  widow  jind  the  lieir.  liifcflnieiit  or 
^irv  •te  Dot  oeceisarr  for  tlie  management  of  an  estate,  the 
^•titlaaerdoes  no^fteem  to  plead  abstractly  ibnl  in  every  case 
I  atralar  ftcnu  Is  to  make  up  his  liiie  willwut  any  ^P'-o-'l 
mttoKtant  that  power  hero  would,  I  think,  jurtfcme  lo  this, 
hat  l»  mlgfct  be  afted  in  every  case.   Hitwever,  if  the  auppur 


renlly  is  presshig  fir  anentr/,  l)iougl4lfc  interest  is  very  small, 
still  that  makes  no  diOerence, — that  puts  a  necessity  on  the  estatki 
to  avert  a  danger  impending  over  the  estate.  X  think,  thereforf, 
we  should  see  some  evidence  of  the  superior's  demand  before 
going  fbrther. 

Lordleory. — I  desiderate  an  existing  eiuut,  I  only  object 
to  the  abxtract  way  in  which  the  appUeatlun  is  put. 

This  day,  there  was  produced  at  the  bar  a  letter  fifom 
the  superior  to  the  petitioner's  agents,  calling  upon  him 
to  make  np  a  title.  " 

Lord  I'retidant. —  We  have  a  reason  shewn  ua  now. 

TTio  Court  pronounced  the  following  interlocutor: — 

"  The  Ifirds,  on  report  of  Lord  Dess,  and  having  coneidered 
the  minute,  Ko.  17  of  prouess,  and  the  pMduction  made  there- 
with, grant  to  the  petitioner,  as  atrator  bom»  for  JaowB  Dickie 
foresaid,  the  special  powers  prayed  for  in  tlie  petition,  Vo.  18 
of  process,  and  decern."  j 

ifer  Peiitioner,  Fraser ;  Jollie,  Strong  &  Henry,*W.8.  Ag^t*.— 
W.  C&nt.— (W.G.T.)  . 


m  July  1803. 

FiBST  DiTISIOX. 

A.  Y.  nosB,  SrMpender,  v.  H.  liUcopwAix  Gkast 
&  Othem,  R^pondcuis,  . 
Public  Officer — ProcurHlnr-Fiscal— Justice  of  Pence— Appoim- 
ment  ad  vilam  artt*ctifpam — Opilliut),  that  the  office  of  pro 
curator -Jitcal  in  the  Ju»tiee  of  Peace  Cfiurt.  i»  held  at  plea- 
sure. And  where  a  person,  whose  appointment  as  procurator - 
fitcal  in  ike  Junlice  nf  Peace  Court,  bore  exprenfy  lo  be  ad 
viiain  Hut  t;nl(iam,  hautng  been  dismissed  without  auy  aliega- 
tion  of  culpa,  applied  for  tuspeHtiojf  and  iHtenliet,  the  nota 
usai  refused  Miu^lidxet ,  reurviHg  to  the  nff€»der  hi*  deetw 
rator.  ^ 

Until  February  1853,  wHcd  a  new  commisnon  of  the 
peace  was  granted  for  Banf&hiii^  there  wore  three  pei^ 
sons  holding  the  office  of  joint  procurators-fiscal  in  the 
Justice  of  I'cace  Court  for  the  lower 'distiict  of  that 
county,  viz.,  Mr.Golvillc,  Mr.Barclay,  and  the  suspender. 

The  suspendei^was  appointed  at  a  meeting  of  quarter- 
sessions  of  the  peace,  h(id  on  28th  October  1850,  the 
minutes  of  which  bore,  that  the  meeting  appointed 


'John  U'llvilk-,  suliuitor  in  Bitnlf,  and  ArdiitHttd  Young  Hose, 
•alicitor  in  Baiifl,  JF  fiscglt  of  the  ^ajft  with  power  lo  them,* 
jointly  and  toverally,  lo  act  as  such ;  wid  the  said  Jjhn  Col- 


ville  and  Arcliibald  fouug  Rose  being  both  present,  accepted 
the  said  appoiirnni-ni,  and  gave  tlietr  oaths  accordingly,  the 
justices  hereby  devlarin^lie  said  appointment,  this  day  made 
and  acceiiied,  to  be  ad  ittam  avieulpam." 

The  first  statutory  meetinaof  qnarter-seflions  4f  jus- 
tices of  the  peace  for  the  coiraty  of  Banff  was  held  on  3d 
May  !853,  whei^tb^  following  motion  was  carried  by  a 
majority : — 

"  Tiiat  tiiii  meeting  '  resold  to  recal,  and  hereby  da  recal,  the 
Blipoiiiimentt  niadein  favour  of  Ut'ssrs.  John  Culville,  Arcliibald , 
Young  Kose,  and  William  Birclay,  as  procurators-escsl  for  the 
iustices  L  and  resolve  to  appoint,  and  hereby  do  appoint,  tlie  said 
9olm  CxIlvilK',  of  new,  as  proeurator-flscal  for  the  said  lower 
district,  to  act  for  the  justices.' " 

Mr.  Itose  now  applied  for  suspension  and  interdict 
without  cauUon  or  consignadon.  The  appli^^n  was 
directed  against  Mr.  Mwdowall  <}rant  and  cMers,  all 
justices  of  the  p^ce  for  the  county  of  Banff,  and  prayed 
the  Court        •  *  . 

"to  suspend  the  procecduKS complained  of,  and  tointerdi(^|^ 
hihit,aiid  discharge  the  nidrespimdeDt),  ai^ll  others, fl^HP 
r}'iog  iiitovflet-l,  or  in  anywise  acting  upon  fRe  resolution  ^IKo, 
or  alleged  lo  have  been  passed,  iji  a  statutory  meeting  of  quar- 
tet-dessioiis  of  the  peace  for  ihe  County  of  Banff,  lield  at  Banff 
on  the  3.1  day  of  the  present  month  of  May  1853,  rioalUng  the 
appointment  in  favour  of  the  e(hiplainer  as  ^trnxrafm^ectA  tor 
the  justices  of  the  peace  tor  the  fltgif^^^  ®\P|©g4^e 


636  • 
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fllTictioM  of  the  oEBct^^l^  dischirged  othcrwiie  than  by  the 
CO  apldi)W,aDd  from  molesting,  interfering  vith,  or  disturbing  . 
the  oompUinet  In  the  peeceable  posaession  and  exercise  of  the 
tmciAoiu,  dndea,  and  j^vilegee  of  the  said  office;  or  to  do 
^erwin  in  the  premlaet  w  to  yoar  Lordaltips  ahall  aeeoi  meet." 

The  Lord  Oidinary  passed  the  note,  and  granted  in- 
terim interdict,  with  the  followiog 

"  JTote^If  there  be  no  illegality  or  incompetency  in  appoint- 
ing a  justice  of  peace  flKal  ad  vilam  out  eu^am,  it  would  be 
diffleoU  to  hold  that  thenmplainer  has  been  rc^rnUrly  removed 
on  the  gronnd  of  eu^Mt.  The  Lord  Ordinary  doee  not  think  he 
can  anume  the  ill^ality  or  incompetency  of  such  an  spiAint- 
meat  to  be  so  clear  as  to  enUtie  him  to  refuse  to  maintain  the 
oomplainer  in  posseflsiw  of  his  office  by  an  Interim  interdict, 
till  uie  qnestion  shall  be  tried  on  tlie  passed  note. 

"  On  grounds  of  expedieiM^.  the  Lord  Ordinary  sees  no 
fluBU|nt  reason  why  justioea  of  peace  should  appoint  their 
fisoflPbc/  vitarnfiut  curiam,  any  more  than  Slierifis,  wlio  us^||U1y, 
if  not  iDvariahly,  appoint  their  ^scals  during  pleasure,  ^ut 
this  does  not  solve  %ie  ques^n  of  powef.  It  is  said  that  be-  . 
cause  justices  do  not  themselTes  hold  life  appolnflnentf,  they 
cannot  appoint  their  oflBcers  for  life.  The  Lord  Ordinary  tlilnlcs 
this  a  fion  teqaUttr.  Ndther  is  he  pre^fred  to  assume,  without 
further  arsoment,  that  when  a  new  ccunmission  of  the  peace  is 
issued,  atfappointmentf  of  officers  by  the  farmer  justices  neces- 
sarily full.  The  whole  matter  deserves  grave  consideration  ;  but 
the  respondentapauno*  reasonably  oompUio  that  in  Uie  question 
of  interim  interdict  they  are  not  at  onoe  assnmed  to  han  the 
power,  without  specific  cujpa  assigoed,  ad,  without  declarator 
or  other  legal  process,  to  supersede  the  cowlainer  in  the  exer- 
cise of  an  office  whlcli  he  has  been  allowed  to  hold  upon  the 
fboUng  of  a  lifo  appointment  since  October  1 850." 

The  respondents  reclaimed,  and  pleaded  that  thoy  were 
entitled  to  do  what  tlyj  had  done.  The  joint  appoint- 
ments had  hee#fonnd  extremely  tnconTenient  and  ex-  ' 
pensive,  and  t^  jostices  had  acted  with  good  reason  in 
reducing  them  to  a  eiiurle  appointment.  Bnt  further, 
it  was  imposnhle  to  mamtain  that  this  was  an  office  ad 
vitam  aid  evljmm.  On  the  contrary,  just  as  all  the 
commissions  of  justices  thems^Tea  fall  on  the  issuing  of 
a  new  commissioD,  so  all  the  appointmipts  made  by  them 
fall  in  like  manner.  The  suspender's  appointment  fell 
with  the  expiry  of  the  formCT  commif-sion,  and,  truly, 
what  the  respondents  did  was  not  to  dismiss  him,  but  not 
fto  reappoint  him.         ■  .       %  .  p 

The  suspender  amtwi  ed— There  was  heve  m  allega- 
tion of  culpa.  The  qnestion  bufy  cam^to  be,  whether 
or  not  the  jnstioes  could  m^e  an  appointment  for  life  ? 
There  was  no  gronnd  for  holding  that  they  conld  not. 
llie  ^iQMiiAHit^  a^omei^did  not  hold,  nnoe,  in  prac- 
tice, app(HDtments  ran  oV  after  a  new  coqioaisEaon  wf 
the  peaoe  withont  any  reappotntmyit^and  the  t^hna  of 
the  minute  dismissng  the  suspender  md  not  bear  that 
the  jostiovi  did  not  renew  his  affointment,  but  that  they 
(■recalled  it. 

Lord  Pmident. — ^Tliis  is  a  Te»  peculiar  case,  and  there  are 
many  considerations  iBTt^Ted.  Still  I  have  much  dlScnlty 
satisfying  my  mind  whether,  unless  some  arrangement  can  be 
entered  into  for  not  passing  the  interdict,  we  should  not  pass  the 
note,  and  yet  exclude  the  interdicL  If  the  interdict  is  to  be 
passed,  Lbave  much  difficulty  in  supporting  this  interlocutor. 
If  we  MPforced  to  decide  the  queition  of  right  just  now,  I  must 
say  I  liave  great  difficulty  In  holding  Uut  the  procurator-fiscal 
can  be  amolatediirfrifain  ottf  qgaofii,  BO  as  t^e  able  to  maintaia 
tliat  pomon.  for  that  dMIcuRy  I  have  many  reasons.  I  do 
^Mgwthe  appointment  is  not  good  sa  long  as  it  lasts ;  but  my 
^^^Barise  macta^om  the  practice,  for  iu  practice  we  find  uo 
innHce  of  such  an  appointment  anywhere  else  ;  it  ceruinly  is 
contrary  to  the  practice  in  tba  Slieriff-Courte,  and  In  my  view^ 
practice  goes  very  far  as  to  the  natve  ul  tbe  office,  furtfae  office 
rests  renunucli  |p  i>ractiee.  Uis  the  mode  by  which  the  jna- 
ticiM  tow  up  tfj^r  dtttay.  Iir*Re  manner  it  was  originally 
tlM  Sheriff  whrtott  dp  the  dattay,  and  the  procnrator-flscil 


merely  came  to  act  for  tbe  8h«iff  as  his  irfBcer.  B;th(9,iti 
interdlet  Is  to  be  pressed  for,  I  wonki  be  imthts  di^OHl  h 
refuse  this  application  altogether,  bat  we  migbt  pa»  ik 
note  «-ithoot  the  interdict.  At  tlie  same  tune,  I  d»  k 
thinlc  this  is  the  right  way  to  try  the  qaestioo.  Be  traj 
a  declarator.  I  do  not  go  moch  along  with  tbe  Des> 
ailment,  that  the  wbirie  appcnntoients  made  bgr  one  oonr 
sion  of  justices  ftU  <m  tbe  expiiy  of  that  oomnwdmllw 
the  appointment  is  made  acrvdmoHleH^MM*  ifc  u  tnlyaa^. 
pointinent  at  pleasure,  and  may  be  lield  as  long  as  a  fifes 
pleasure  is  not  iollaiated.  On  tbe  whole,  nnlese  tbesnspafe 
should  agree  to  this  note  passing  witbou*  tbe  intecdidt,  1  iW 
I  would  keep  the  case  entire,  and  refuse  tbe  note  altofeshs. 

Lord  FalUrton^l  think  so  too.  The  apptuntment  uf  i  fr- 
corator-flteal  for  life  is  a  |hing  ttoheard-oi ;  and  thaagh  < 
ad  vitam,  it  most  be  construed  o  ba^ng  been  made  ■  l:i 
usual  terms.  I  go  a  little  farther  than  your  Lordafaip.  If  ii  ji 
to  be  said  that  this  was  an  efifecMal  exennse  1^  tbe  joftka 
their  power,  then  I  answer,  it  was  act  only  of  that  panitsiil 
ccmmissinn.  I  go  very  much  along  with  the  Dean's  atgoBSj 
It  was  their  act,  so  far  aseonsisteot  with  the  general  cxctoMSI 
tlirir  osnal  powers ;  bnt  thdr  anooeasora  were  bonndoalrnB 
ftirasitwasanemdseofthdrumaipowen,aadnofiDtla.  1{ 
the  party  chooses  to  have  the  note  {Maied  wUfaoat  the  iam^ 
that  may  be  done,  bnt  it  is  a  most  inoooTenieat  fom  of  ttvzj 
such  a  Biatier. 

Lord  I{oberU(m.~l  took  it  for  granted  at  flr^  that  this  fsr' 
having  ID  appointment  ad  vitam  avt  adpam,  w«  entilhd  »  M 
supported  in  that  office  tlU  the  discnssioa  waa  condwded.  M 
aa  your  Lordships  hold  that  tbejostioea  have  no  power  taBskj 
snch  an  appointment,  that  raises  a  different  question.  Tbeas 
was  first  of  sll  put  on  thiK,  that  thejnstioes  had  power  to  read 
on  ctJpa  being  shewn,  hut  then  there  is  no  caw  of  wLk 
then  it  waa  pleaded  that  the  appointment  wiUi  tbeexvi 
tlie  commissi<Hi  <^ justices  by  whom  it  was  made.  If 
was  tbe  necessity  recalling  the  ai^ntment  f  Howetn;  i  t 
is  to  be  hdd  that  tbe  jostices  bare  no  power  to  ai^toiBt  ai  oiaj 
of  coarse  that  is  qnite  a  di&rent  matter.  A  I 

Lord  FaUertotiJt^l  do  not  say  that.  I  oatj  say  there  ii  li 
sucli  prima  facie  case  as  to  lead  us  to  pass  the  note  sod  cm 
interaict  I  do  not  hdd  that  this  is  MCleariy  am  appum>»rt 
ad  viiam  as  to  lead  us  to  do  that.  j 

/jor^Ivorg.—Ihe  best  way  is  to  refuse  the  note. 
objectidn  is,  that  this  is  not  tbe  pn^r  form  for  tryiafcifariiw 
tion.  It  can  only  be  tried  in  a  declarator.  If  this  seyt^i 
is  to  go  on.  We  shall  nut  only  be  trying  the  validity  of  the  s«sa 
der'sappointment,  but  the  statoa  of  Colrille  mud  the  other 
^scal.  His  case,  nodoubt,  is  not  so  important  as  be  has  r«w 
without  objecdoQ.  Tlien,  if  we  grant  the  iinerdietai^ei^  ni 
Hose's  acUogs  meanwhile  stand  giwdf  Btany  ineooseBietwsrf| 
arise.  AcdoDs  of  dUages  will  be  brongbt  against  B>«ssi« 
justices' who  act  along  with  him.  Then,  if  the  DoteissfaB^f»| 
ed,  what  is  to  be  the  result  with  Colville  ?  He  bad  aboM^k"! 
niade  the  sole  fiscal;  ourjudRmeot  in  this  case  woeU  Ml 
could  not,  dismiss  him.  Then  his  actings  would  be  gesii  m*i 
sole  fiscal,  and  ttMB  Rose'uaust  be  bad  as  pari  SaasL  I  ■ 
clearly  of  opinion,  that  Ui^^stiOM  bad  no  power  tombiHi 
a^iiitment  ad  mim,  so  as  to  Wad  tbcdr  anooeaaonl  Gka^ 
appoitt  <'o  u  to  ambarrasatbeir  successors  an  siswirt 
officials  remkn  in  their  office  only  by  inpHB  eaaliMfl> 
their  appointments  must  just  be  held  to  be  extndad  ly  ii^t 
cation.  Tlie  case  of  the  appointment  of  flscala  by  Sm^  * 
fust  tlie  same.  And  when  a  measure  was  tiriked  of  ftrfM 
theappoiatmentiiofprocuratorB-fiscH  in  the  ShariM3M(> 
tbe  Crown,  the  Sherift  objected,  on  the  verj  grea^lliaiV 
must  retain  a  oenain  power  over  these  officials,  u^ftsMli" 
given  up  on  tlut  very  ground.  It  was  thoii^t  tlHt 
was  within  th^pleasure  of  Hk  Sheriff;  that  the  pi 
was  his  officer,  and  that  it  was  proper  tbift  tbe . 
have  thevbda^i^  in  tbe  matter,  and  tbe  llacMl 
^itely  under  Ids  control.  Theiaforet  nnlesa  fai 
iVctice  can  be  shewn  us— aatfaone  have  been 
tliink  this  so  clear  a  case  u^ppi^ntment  smI 
hold  that  he  has  a  legal  offfie  at  all.  He  hoUe  «• 
of  the  justices,  aud  therefore  we  cannot 
But  further,  as  this  is  a  criminal  mattCT^^ 
if  this  is  the  proper  jurisdiction  for  daMHrfflHfcft  I 
the  prooesa  before  us  were  an  action  of 
be  otherwise,  bat  here  we  are  s^e^  to  4k 
l^f  the  jusUce.  flJtt^^^y^Of^^ 
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hei^wn  oOoen.  Bat,  tlign,  tbe  dearest  ground  of  all  is, 
tintWapemn  cannot  continue  to  aet  without  finding cantion, 
md  noofferofcaDtionismade.  On  tlie  whole,  therefure,  so  far, 
It  any  rate,  »  the  BiU-Charaber  goes,  I  think  the  suspender  is 
■a  bstaotially  wmg. 

Lord  Premfenl  — doabt  great  practical  difficulties  might 
iriae.  The  juaticea  mwfat  xMiae  to  recogniae  this  gimtleman 
IS  fiscal,  and  to  a^judkiate  on  cases  bro^ht  before  tbem  by 
lim  ;  then  complaint*  might  be  brought  against  the  jiuUcet 
or  dereliction  of  dnty.  I  doubt  if  they  could  be  Uamed  for  re- 
'using  to  act  witti  a  person^  whom  they  have  do  confidence. 

tiord  Ivory. — Our  judgment  coald  give  no  anUu^^,  conld 
iiake  noUppoiatment. 

ijord  Premdua^l  Uiiok  we  shoold  refuse  the  note  tltogether. 

/W  AOBrftR.— CexMnly. 

Tho  Court  pronounced  tbe  following  interlocutor: — 
"  The  Iiords  bavingAdvlsed  tho  reoloiming  note,  Na  18  of 
pmrnWiiiSTiri  be«rd  counsel  tow  the  parUes:  Becal  tbe  inter- 
locutor of  the  Lord  Ordinary  snbn^tted  to  review ;  and  remit 
lo  Ills  L(mi8hlp,  to  aifase  the  note  of  suspension  and  interdict, 
tvitliout  prejudice  to  the  suspeqder  bringing  a  declarator: 
[•'iod  the  suspender  liable  in  expenses,  and  remit  to  tbe  andi- 
t<>r  to  tax  and  report ;  and  to  hit  LordaUp  to  decern  for  the 
i^xpeosee  as  taxed."  • 

iMrd  Ordinart/,  Deai  Act-  Penne;  ;  Wotherspoon  &  Mh^, 

S.S.O.  AgenU. — Att.  Dean  of  Fncnliy  (In^lis),  Gordon; 
Webeter  ft  Reany.  W.S.  Ag«tt9.—lj.  Clerk  (W  G.T.) 

14tA  Jviy  1853. 

HODSI OT  LOBDi. 

CsAUOHAHP  GoLCLOuoa  Ubquhart,  Meldmm  «nd 
Byfcfa,  andhiB  eldest  Son,  'AppeUanUf  v.  Bbaoceamp 
OoiiOLocaa  UaQGiiAsT^  Jie^ondetU. 

Entail — Fetters — Reduction — Marriage- Contract — Stxiute  1 1 
wid  12  Yict.  &  ae,  S  43— Tide  to  Sue— Att  heir  of  entail  in 
^ossMStoK  fifider  on  ea(«i7  in  a  marriagar&nUrtitt,  which  con- 
tain«d  frohthiiimu  merefy  ojrauuf  gratuitotu  alienation,  exe- 
a  atria  entail.  On  Au  death,  the  nuceeiion  wider  both 
gntaiU  having  opened  to  the  tatne  person,  he  made  up  titlea 
tender  the  aeeond  en^l,  and  was  iajeft,  but  thereafter  raited  a  ' 
reduction  of  the  entail  and  t^Uiis  own  titles,  on  the  ground  that 
the  execution  of  the  second  entail  was  ultra  vire^,  antf  coulA 
not  be  gratuitously  defeated,  and  that  he  was  entitled  to  hold 
the  estate  free  of  all  eonditima  or  fetters  save  those  contaitted 
in  the  ari^mal  marrioge'tmtract.  1.  Held  that  the  pursuer 
was  not  barred  from  ra^ng  the  action  hg  reason  of  his  kavtng 
made  up  titles  under  the  entail  sought  to  be  reduced,  nor  by 
kia  having  succeeded  lo  the  maher  ^  it  in  moveables,  as  his 
reniduary  legatee,  under  certain  conditiona,  in  favour  of  the 
wtHow.  2.  //  having  been  pleaded,  that  as,  under  the  recent 
Entail  Amendment  Aet,J^  43,  the  first  entail  was  valid,- in 
respect  of  defects  in  the  fetters,  the  ptrsutr  lend  no  title  to  re' ' 
duce  the  second,  on  the  ground  that  the  second  ealait  was  to 
be  httd  Ut  vaUt^  ereculed—lleUl  (the  action  having  been 
raised  before  the  passing  of  the  Entail  Amendment  Aclis  that 
that  met  had  no  retroactive  effect,  and  did  ntt  apply ;  and,  on 


ing,  tha  Court  of  Sei^ia0 
M  efptal,  bg  Ike  Mansa  ^ 


tkm  ground  tutu iairf  in  thejirst 
reduedi  the  steuwt  entaiL  Affh 
of  Lords, 

See  mi^,  vol.  xxiii.  p.  325,  20th  Feb.  1851. 

Tbe  defendera  appealed,  maintaiaiog  that  the  judg- 
ment of  the  Court  oP  SeaiiDD  Aould  bo  revoned;  be- 
cause—  » 

"  1.  The  elder  respondent,  by  his  acts  at  and  ilDce  hlMnic- 
ce salon,  aqK>ted  and  homologatfld  the  entail  of 1826.  2.  ile 
was  also  birred  from  eballsaging  the  eutail  of  1826  by  If^ving 
made  up  a  tlUe  under  it  to  supeiforiUtss  which  tbe  entailer 
was  in  (tfu/o  to  deal  with  as  Rc  pleased,  which  were  included 
in  the  entail  of  1826,  and  which  had  been  posiemod  by  the 
reflpo^ent  down  to  the  date  ofth^totion.  8.  As  U  hod  also- 
■nooilNd,  under  the  eataSer*8la80%IIl  and  testunen^  to  his 
moTMhle  estftte,  h«  was  Jitoed  fronih  disturbing  in  any  Hfif  . 
ttie  ganeml  aettlenient  oI^B  estate,  of  whidl  tbe  eDtaiyarmed 
•  potOon ;  and,  4.  ii«|ie  Slelectcd  to  take  tbe  iqpcAion  of 


Jitmes  Urqnhart  in  all  retfiecti  as  he  loft  It,  and  raUfied  the 
entail  of  1826,  he  thereby  renounced  all  right  to  challenge  it." 

Hie  respondents  supported  tbe  judgment  on  the  fol- 
lowing grounds : — 

"  1.  The  bite  James  Urquhart  haTinysucoeeded  to  tbe  estate 
under  tbe  destination  in  the  marriage-contract  of  1768,  which 
contained  a  prohtUtion  ORidnBt  altering  the  order  of  succes- 
sion, b^no  restrictioDB  against  selling  or  contracting  debt, 
was  noKntit^L'd  to  make  a  strioilbntail  of  the  lands,  imposing 
new  fetters ;  and  tho  deed  of  strict  entail  executed  by  him  in 
1826  was  \dtra  vires  of  the  granter,  and  is  reducible  at  the  in- 
stance of  the  respondents.  2.  They  were  not  barred  fiom  in- 
sisting In  thlaaofeion,  either  iu  consequence  of  the  respondent 
Ur.  Tfrqnhart,  senior,  baring  made  up  titles  under  the  entdl 
in  1886,  or  in  respect  of  hta  having  accepted  of  the  moreabic 
EOcceesioQ  bequeathed  to  him  by  the  testament  of  James 
Urquhart  8.  Their  right  to  challenge  the  entail  of  1826,  and 
the  tides  following  on  it,  was  not  affected  by  the  48d  section 
ofihe  Act  11  and  J2  Victoria,  cap.  86,  (1.)  because  that  claoae 
had  no  retroniectiTe  effect,  anAienly  deoland  the  Invalidity 
of  an  entail  defbcUve  In  one  of  the  prohibitions  to  commence 
with  the  passing  of  the  act ;  and  (2.)  because,  at  all  events,  * 
this  action  was  instituted,  and  the  question  made  litigious  in 
February  1847,  while  the  Entail  Amendment  Act  was  not 
passed  till  August  1848." 

Bolt,  Q.C.0Ss  Kerr,  for  appellant —  » 
We  have  two  preliminary  objections  to  tbe  competency  of  this 
action,  of  wbidi  the  chief  is  homologation.   The  elder  reapon^ 
dent  has  homologated  the  entail  of  1825  in  two  ways — 1.  He 
has  made  up  his  title  to  the  estates  under  it.   FurUier,  he  has 
talfpn  under  it  tbe  superiorities  which  were  included  in  the  deed 
of  18SS,  and  which  James  Urquhart  had  a  perfect  right  to  deal 
with  as  he  pleased,  inatmnch  as  they  were  validly  sold  and  re- 
•oquired.  The  respondent  deoted  lo  accept  the  deed  of  t  SaS,  and 
he  cannot  l>e  allowQ^  now  to  distarb  it ;  and  it  is  no  answer  that 
he  has  not  been  luaalui,  or  that  he  has  now  coneentcd  to  u> 
strict  the  deed  merely  to  these  superiorities,  however  cOm^ 
tent  it  nikht  have  been  fur  him  to  do  so  in  1836.   2.  Besides 
the  entailof  LB25,  James  Urquliart  left  a  mortis  causa  deed, 
dealing  with  the  moveable  eatal»  as  that  of  1825  dealt  with  the 
beritabfe.   That  deed  refers  to  the  entiil  of  I8S5,  and  the  two 
together  form  one  settlement.  Tbe  heir,  therefure,  cannot  repro- 
bate the  one  and  approbate  the  other.— Breodalbane  Trustees  v. 
D.  i>t  Buckingham,  2  D.  B.  M.  74*.  Ers^  3, 3,  47-8-9  ;  Macken- 
zie V.  Hayes,  Kaimes  Dec.  252  ;  Bertriim,  M.  325» ;  Steiil,  M. 
5669. — As  to  the  merits.   The  deed  of  1 753  was  not  an  entail  at 
all.  Tlie  oontnuit  was  onerous  only  as  regarded  Jean  Duff  and 
the  issue  of  the  marriagf,  but  in  no  other  sense-  Beyond  them 
there  was  no  Jut  eredUi  in  any  person,  but  amere  ^^tiieeet»tont«. 
Tills  fs  clear  from  the  provision  that  in  the  event  of  Keith  Ur- 
quhart predeceasing  the  father  without  issue,  the  estate  should 
return  simplx  and  absolutely  to  the  father,  under  bunien  only 
of  the  provisions  and  conditions  in  favour  of  JeaD,the  wife  of 
Keilk  Urquhart  It  also  etrnflrMS  this  view  that  tbe  word  "  tail- 
lie"  is  not  usedfAoywhere,  nor  fs  there  any  obligation  on  the 
lieirs  to  j^sesa  the  estate  uuder  no  other  title,  which  are  tho 
usual  accompaniments  of  a  Striu^-ntail.  *1n  accordance  with 
this  viA  we  lioldf  that  if  Jean  had  predeceased  Keith  Urquhart 
without  issue,  hg  coi^  have  disponed  the  estate  mortis  caata 
as  he  pleased,  for  h^>eing  without  issue,  the  purpose  of  the 
martiage4ontract  wAld  have  been  in  his  person  exhausted. 
But  even  assuming  this  view  of  the  deed  of  1753  to  be  wrong, 
we  contend  that  the  entail  of^8S5  was  a  legitimate  act  carry- 
ing out  the  intentioa  of  the  contract  rf  tT58,  and  the  doing  of 
such  act  was  quite  consitteot  with  the  powers  vested  In  a  flar 
of  the  ea^t»of  Meldrum.   It  is  a  well-established  rule  in  Scot- 
land thanu  lieir  of  entail  is  an  absolute  proprietor,  ezcep|  in 
sti  far  as  he  la  fettered,  and  fetters  cannot  be  extended  by  im- 
plication—Erak.  a,  8,  f ;  Suir  4, 18, 6 ;  1  Bsokt  56. 7-8M)uke 
uf  Roxburghe  v.  Ker,  S  Dow.  210.  As,  therefore,  the  estate  was 
not  entuled  under  Stat  1 665,  the  hair  in  puasessiw  was  abA^ute 
proprietor  in  all  respects  not  withiaahe  prohlbittons  of  the  con- 
tract of  1753,  and  th^  prohihitionfwere  only  three,  viz.,  not  to 
alter  the  order  of  succession— not  to  admit  heirs^rUoners — 
and  not  to  alter  the  Camiiy  name  and  arma   Now,  the  deed  of 
1826  did  not  contrueoe  one  of  these  probf^tjofis,  but  n)erely 
Rtiperadded  othen  nicb  the  nuiker  as  a 
cflbcWUydo.  He  thereby  «oiR^ii^'llMere>fWWVMlmw 
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of  the  posterior  substitutes  Into  a/u«  eredM,  and  thus  bfltttred 
tbeir  posftioD.  Tbe  cases  quoted  gainst  us  were  cases  in 
vhldi  an  attein^  had  been  made  to  some  of  the  ezprera 
conditions,  as  in  Menales  v.  Hensles,  27Ui  Jane  1766,  U.  15,486t 
Meldrom  v.  Haltland.  6  S.  D.  796  ;  Earl  of  fife  v.  Duff,  S  8.  D. 
698  ;  U-Leod  v.  U'Leod,  6  a  D.  1048  ;  but  here  all  tbe  prolii- 
ItitioDs  of  the  origtaai  deed  were  studlomlr  respected.  In- 
deed, lo  say  that  one  holding  an  estate  simply  on  the  condi- 
Uon  of  not  altering  tbe  sacceedon,  caooot  add  fetters  as  to  sales 
and  GootraoUng  debt*,  is  to  that  the  greater  does  dbt  con- 
t^n  the  less.  Jfmn'  tHttt  immu.  Ho  can  sell,  and  thereby 
altogether  disappoint  the  other  heiiv ;  what,  then,  is  to  prev»it 
him  during  something  leas  than  Belling  f  Lords  Braxfleld  and 
ErikgroTe,  io  Hensies  v.  Hensies,  fiailee  969,  said,  if  an  heir  of 
«ntail  has  a  power  to  sell,  he  can  prohibit  the  after-heirs  from 
selling.  So  Lords  Balgray  and  Craigle,  in  Earl  of  Fife  v.  DuS; 
eipro.  La^jft  even  admitting  (bat  the  after-heirs  had  a 
fua  enditi,  Batberfiird's  Act  11  and  12  VlcL  o.  86,  §  48,  strikes 
at  nich  a  contract  as  a  t^llie  within  that  clanse,  and  by  a  re- 
trospective operation  annals  all  the  prohitji^ons  whatever.  Ho 
doniit  it  requires  clear  words  t0  give  a  retrospective  operation 
tOMaot,  but  sacb  clear  wordsare  here.  It  will  be  scdd  that  be* 
eaose  tbe  sammonswas  signeted  before  the  act  passed,  the  act 
cannot  alEset  the  qnestion ;  bat  It  it  the  time  ot  tbe  trial,  and 
not  of  the  Issidng  of  the  summons,  whiuh  determines  that 
pdnt-^Mr  CrosBwell  J.  in  Harsh  v.  Biggins,  1  Lowndes  Max. 
and  PoU.  368.  The  contract  here  was  not  a  contract,  so  far 
as  tbe  reeiandeots  were  concerned,  who  werevierely  substi- 
tutes called  after  tbe  issue  of  the  marriage— Ersit  8,  8,  88-9  ; 
Mackay  «.  CampbelTs  Tr.  18  S-  D.  246 ;  Sandford,  Entails  46-7; 
8harpev.8harM,lBh.andM'L  694.  If  thonbstttitti(Hi.tben, 
was  binding;  it  was  so  not  as  a  marriage-contract,  but  as  a 
tatUie.  and  by  $  4S,  taillieti  not  executed  In  accoidance  w^h 
Stat  1686  are  struck  at  The  object  of  Butheifurd  s  Act  was 
to  cot  down  all  entails  which  were  defective  in  any  point,  and 
if  suob  entails  as  the  present  bad  been  intended  to  l>e  ex- 
cepted, there  wonld  have  been  an  expresft  exception  to  that 
effect  I(  therefore,  there  bad  even  been  wc^  jut  fueetibim  In 
tte  lielrs,  that  act,  ipto/aeto,  cut  it  o& 

Sol.^en.  Beth^  and  Andermij  Q.C.j  for  respondents — 

Homologation  has  no  place  ^^re.  Tbe  respondent,  finding 
tliat  his  ancestors'  title  liad  been  feudalised  under  the  entail, 
naturally  made  up  his  title  under  It  He  did  so  in  ignorance 
of  fail  real  podtion,  bat  he  was  not  thereby  precladed  from 
afterwards  objecting  t«  the  validity  of  the  fetters,  and  the 
thing  is  done  every  day.  He  did  not  thereby  contract  any 
obligation  to  the  other  heirs  of  entalL  In  fact,  the,maklng  up 
titles  is  purely  an  «z  parte  proceeding.  In  Monro  v.  Uunro, 
18ili  Feb.  1810,  F.  0.,  a  plea  like  this  vasoverruled.  In  Lord 
Beay  v.  Mackay.  2  8.  D.  620. 1  W.  S.  806,  though  posseerion 
had  been  had  for  upwards  of  40  years  under  n  K.'ttefed  deed, 
it  did  not  prevent  a  titie  being'  made  up  under  an  unfottered 
deed.  So  in  Oardnei  v.  Gardner,  9  S.  D.  188;  Gathcart  t>. 
Oammell,  S6  Soot  Jut.  146.  Indeed,  if  soch  an  oI>jection  were 
listened  to,  every  person  making  up  a  tiile  nnder  an  c«tall 
wontd  be  equally  liable  to  it,  and  could  nq|  afterwards  try 
the  qnestion  as  to  the  extent  of  tbe  powers  com^^tcnt  to 
heirs.  As  to  tbe  4eed  of  i826,  containing  certain  superio- 
ilUea  over  which  James  Urquhaii  had  fhll  p9wer  to  dsnl,  that 
difficulty  was  obviated  by  tbe  minute  lodged  by  the  respon- 
dents in  the  process.  Tbe  other  alleged  g  Aund  of  homologation 
Is,  that  as  the  respondent  had  taken  a  Iwnetlt  under  the  will 
disposing  of  the  moveables,  he  is  barred  from  dlstiirbing  tbe 
seltiument  of  the  heritable  propeKy.  But  tlie  one  instiument 
had  no  connection  «lth  the  other.  It  is  true  the  will  con- 
tained a  condition  that  the  respondent  wa«  to  allow  James  Ur- 
qubart'B  widow  to  reside  during  her  Itfu  in  the  mai>sion-house, 
but  she  predeceased  James  Urquhart,and  so  the  condilfon  never 
came  into  effect. — As  to  the  merits.  The  marriage-contract  con- 
tained a  tailsied  destination  to  a  series  of  boirs,  subject  lo  cer- 
tain conditions  and  restrictions,  and  a  prohibition  against 
alterluff  the  order  of  succession,  fenced  with  irritant  and  reso- 
lutive daoses.  It  was  a  confute  entail  against  altering  tlie  suc- 
ceision,  and  therefore  evei^eir  under  it  bad  a  jut  enditi,  and 
not  a  mere  yr<  lueeeuumd.  James  Urquhart  had  therefore  no 
power  to  extend  tbe  felt<-rs  of  the  entail  by  the  deed  of  18^). 
It  is  well  Settled  bf  a  train  of  dcciaion^tliat  a  prohibition 
against  alluring  the  order  of  snccession  prevents  the  bcir  of 
fruVfrnpoAg  new  fettem— ilen^des  r.  ilgniie§,0^ra, 


vntail 


which  case  afterwards  came  to  th^otisc  of  Lords  In  \9fLut 
a  remit  was  then  made  to  the  Court  of  8aesk>n.  whkhvk.: 
have  been  utterly  frivtrfous  unless  the  law  had  been  hcUio  h 
as  we  contend.  The  case  was  finally  decided  Iqr  tUi  Bm 
In  1811— Meldram  r.  MiUtUnd,  Mum  ;  EarL.of  fUet.I}4 
nif/ra ;  Carrick  tr.  Buchanan,  8  Bell's  ^PP-  C  ttt,  riai 
8liHr[>e  V.  Sharps,  rupra,  is  explained. — ^Aa  to  tbe  cfcetl 
Hutherfurd's  Act.  The  summons  in  this  actitui  was  itgnrt^ 
in  1647,  and  tbe  act  passed  in  1848,  (hcrefiore  Uti^a^^ki 
previously  attached  to  the  subject-Biatter  ■  Borie  aadCn-t 
Codiran,  11  O.  U.  U.  90H.  Tbe  general  rule  <a  oonstnctM 
is,  that  statutes  are  prospective  in  tlleir  openatloD,  and  a  nte- 
spective  effect  Is  odipns  to  the  lawf— S Ooke'a Itut.  KS;  6t 
more  ff.  Shnter,  2  Modern  810:  Asnburnham  v.  Braddav,! 
Alk.  36  ;  Moore  v  Phillips,  7  H.  A  W.  686  ;  Moon  t 
den,  2  Exch.  Bep.  22  ;  O.  P.  v  B.  T..  7  Moore'a  Privy  C.  let 
289.  Towler  v.  Chatterton,  6  Kng.  268.  Bat  indepMdoi^ 
of  the  legal  presumptioif  against  a  retrtepective  optn^i 
the  act,  tbe  plain  and  only  constrAction  M  $  48  1%  thallbrit 
validity  of  tlie  entails  there  struck  at  cannot  comnMnce  auae^ 
than       mif  ((/ts- the  pairing  of  the  ad^  * 

Bolt  replied. 

jMfd  CAoAeeUor.— Ify  Lords,  there  are  scTeml  qneiCflBi 
raned  In  this  ease,  one  being  of  a  more  general  uUbr.  bm 
two  or  three  more  especially  relating  to  tbe  ra't*r"lf' 
staoces  of  the  case  now  before  yonr  LordsblpK. 

The  general  question  is  this : — James  Urquhart  being  tcsic 
in  tail  In  possession,  in  the  year  1825,  nndv  n  coatraa  d 
marriage  of  bis  parents  In  1758,  and  being,  ■«  aotiffWi 
entidl,  snliject  to  the  reatiicUona  In  the  manrisige*contiict 
1758,  and  to  no  other,  and  those  that  were  to  come  after  ka 
being,  as  substitutes,  also  liable  to  those  fBtUoa,  and  ts  i. 
other,  James  Urquhart,  In  this  state  of  drcunuteDces,  took  n 
himself  to  execute  a  new  deed  creating  more  teearoos  fettsi 
Under  the  original  marriage-contract  ^1763,  the  pertMSvb- 
were  to  succeed  from  time  to  time,  were  under  no  rcatrictiw 
as  to  mortgaging  or  d1q>oeing  of  tbe  esta^  and  under  m  » 
strictlons  as  to  the  incurring  of  debts.  By  tbia  ^^ttl^■d^ 
msde  in  18237  Jamas  TTiqnhart  stipulated  in  tb*  deed  as  fi 
lows: — "And  with  and  under  this  restriction  and  limltstiai. 
as  it  is  herel>y  expressly  oonditioned  and  provided,  that  iyLtl 
not  be  lawful  to,  nor  in  the  power  of,  anyof  the  said  beftSKc 
*ceeding  to  tbe  said  lands  ajd  estate  bmtby  diqfioned,  toml 
alienate,  wadset,  implgnwate.  •r  dispone  tlM  BMiie,  or  is; 

Sart  therec^  either  irredeemably  or  nnder  re  vers!  oo,  or  to  t»' 
en  or  affect  the  same ;  and  with  and  under  tlile  limitati« 
and  restriction  also,  that  the  hein  succeeding  to  tbe  kaA 
and  estate  'are,  and  shall  be  hereby  limited  and  restrained  tarn 
contracting  debts,  or  doing  or  committing  any  act.  dnl 
Criminal,  which  may  affect  the  profbrty."   Mj  Lords,  ikw 
restriction*  were  duly  qonflrmed  by  prqwr  Irritant  and  am- 
lutive  clauses  >-"An<nt  Is  provided  and  declared  that,ifM> 
of  tbe  heirs  sncoeeding  to  tbe  foresaid  lands  and  otbco,  Hm 
coi^travene  or  act  contrary  to  any  of  ^e  provisions,  fxm^bali. 
liinitutiotiB  and. appoin^ents  abm  written,  or  sball  nqEkC* 
or  omit  to  obey  and  perform  the  same,  or  an/  part  tkme! 
then,  and  in  that  case,  all  deeds  and  acta  wptw*  to  Um 
limitation*,  restrictiooa  and  appdntmentJ^bariilr,  «■!» 
declaliid  not  only  absolutely  void  and  nail,  and  of  an  hn. 
^rengtb  or  effect  against  the  s^d  land|  andotbent^w  At 
^vlrs  succeeding  to  the  ume,  by  virtue  ot  tuAb: 
tution  and  destination.     And  upon  tht^general 
should  stat6,  that  after  tlie  death  of  Jamn,  the  i 
were  next  In  Boccesiion  under  both  of  these  deeds,  ibaisa.  I 
think,  of  James,  entered  into— he  is  tbe  heir-nude,  llwnwtM 
would  come  in  under  thaotbet  dce<^e  wrald  be  BHtffaM 
cession,— he  made  upliisiltle  AtderlKe second deed^MlM 
was  done,  I  think,  In  the  year  U36  ;  and  after  dhecfWikKll 
wot^d  seem,  that  he  had  taken  a  title  In  a  uil.  . 
than  he  need  have  done,  he  iustTtuted  tbu  preoent 

monaof  reduction— in  order  to  g^  tbe  deed  of  H  

that  be  might  be,  as  w*  sbonld  say  in  this  oonl».  *telUh 
better  title."  " 

Kow,  the  first  question  islodependent  of  an; 
the  acts  of  the  parties  after  tbetiBai 
deed  -  how  far  or  not  was  It  an  o 
o«tedinI825r  That  is  tbe  mor 
wassttuck  in  theifpurae  of  tbe 
opinlM  tb^  was  ^veq)^t 


Uie  Mcr.Kie8  ca«e,  decided  io  1784.  His  armnoAt  there  na^ 
why,  when  a  party  U  Id  a  siliiatioD  ttiat  be  mi^t  nboolntely  dis- 
,  poMe  of  the  estatv,  may  he  not  be  held  capable  of  doing  soilfi;' 
fcbing  l«n  than  abaulately  diaixwtng  of  it  f  I  copfeits  I  wait 
struck  u  ith  that  as  having  a  gCKKl  dial  of  weight ;  fiut  I  think, 
on  farther  condderHtion,  that  It  is  not  entitled,  independent 
of  autbority,  to  all  the  weight  that  t  was  at  first  iiiclinvd  to 
alVibute  to  it.  But  if  it  had  the  greatest 'possible  weight, 
suppoang  it  ia  pB»  as  a^i  abstract  question,  I  cannot  but  feel 
Utu  liiBnite  force  of  what  is  said  in  some  of  the  subsequent 
eases:,  that  whater«r  wm  the  origin  of  the  rule,  or  whether  the 
law  was  wise  or  ttnwiae,  It  wonid  be  indeed  much  to  be  de< 
]>lored,  if  courhi  of  law,  particularly  If  yonr  Iiordidtipa*  House, 

•  consented  to  set  aside  a  couise  of  decisions,  and  an  tfnder- 
Ftaudlog  of  the  law  which  has  prevailed  now  since  that  deci< 
hI-'D  fur  more  than  seventy  years,  and  which,  no  doubt,  parties  ' 
hare  been  acting  up6Q  on  the  assumption  "  that  that  which  , 
everybody  nudentood  as  having  been  laid  down' as  the  law, 
was  the  Uw,  and  ngoo  which,  tberofitfe,  tbey  might  aa««Iy  act. 
Xbe  question  fo,  how  far,  the^fore,  there  has  b^n  a  decldon 
to  warrant  this  consti  nction." 

Now,  It  appears  to  tuft.  that  the  ground  of  lliat  decision  is 
ttreufstilile.    In  the  firat  place,  there  was  the  cose  of  Menzies 
9.  Mensles,  in  1784.   In  that  ciiRO  the  party  in  pofricssion  an 
heir  of  entiil  sought  to  do  two  things— to  alter  tbo  destination, 
and  to  impose  adaltlonal  fetten.   HU  ^ht  to  do  so  was  very 
tuach  discussed;  and  there  was  also  another  question — whe- 
ther, if  he  was  an  heir  of  entail,  by  was  not  an  institute,  in- 
stefid  of  a  subsUt'itu  f   Hie  Court  of  Scssiouvventiially  held 
that  he  was  an  institute,  aiul  not  a  substitute,  and  conse- 
qtrMitly  the        which  would  have  been  applicable  to  a  snb- 
stitute  was  not  applicable  to  bim.   As  bas  been  represented 
in  one  of  the  oaies,  afterwardi  tbejr  tboof^t  the  matter  so 
imporUnt.  fo  cesential  that  the  ductrine  on  the  tut jet-t  should 
be  set  at  rest,  that  they  wupt  out  of  their  w^y  to  express  that 
:  vdUfb     (ioal4  was  dXtraJudicial,  if  they  were  right  in  saying 
iBZt  he  was  an  institute,  though  if  he  were  a  substitute  he 
c-ould  not  deny  what  hesoii|Cht  to  do,  that  it  was  not  compe- 
tfipt  to  him  to  ^ter  the  course  of  destloatioD,  or  to  impose  new 
jelliBrs;  but  thcy>«ld  him  to  be  an  instliht<  so  that  that 
docritiiae  would  not  apply.   That  cose  was  bro^l^ by  appeal 
to  your  Lortlsblps*  Honsc,  and  it  seems  to  have  Keen  elabor- 
ately argned  for  three  days.   The  point  of  appeal  was  upon  the 
decioion  that  he  was  an  inFtltute,  and  not^  sub^ltute.  Now, 
^hat  was  done  by  the  House  of  Lords  was  thff-that  they  re- 
iuitt4Ml  it  to  the  Court  of  Session,  in  ord^  to  have  the  matter 
io  lome  way  further  Itiveatigated.   I  do  not  recollect  what  the 
exact  decmoD  was.  but  tbey  proceeded  in  thnt  dedsion  on  the 
assUtjufiUon  that  that  was  the  important  poiiit%  be  decided ; 
fcut,  itdpliedly,  that  was  a  decision  .that  if  a  jubstitote  he 
coulil  not  do  those  acts,  because  this  Honse  would  never  have 
remitted  to  Ifau  Court  of  tiession  a  tedious  and  expensive  in- 
quiry— a  further  process  that  actually  lasted  nyuy  years  aft^ 
wards— if  thatiuul  been  ail  nihil  ad  not;  tbatls.  in  truth.  It  Ibis  j 
WouK  liod  ndrbecn  pcrfertlv  ra^iified,  that  iras  a  sulistiti^B 
lio  had  not  the  power,  whTcii  as  an  Institute  lie  bad,  they 
never  would  have  remitted  it  bock  to  barofttrlber  proceedings 
taken,  in  order  to  inqulie  whether  ^e  was  an  institute  or  a  , 
tmbetitute.    Theruforr,  I  confess  I  thiqk  tin  Jiidges  of  tlie 
Oourt  of  Season  treated  that  very  natunlly  as  a  decision  of 
what  waAindentood  hy  them  as  being  the  law  of  the  ultimate 
court  of  appeal.  But  It  does  not  rest  oo  tbit  decision,  he- 
cause  Bujjlfquently  to  that,  in  1826,  arose  the  gue  of  Heldram 
V.  MeldiWn,  or,  as  it  is  sometimes  culled,  Heldram  v.  Maitland 
niacgill,  in  which  the  same  question,  or  nearly  the  mtnc  ques- 
tion^haviiig  been  raised,  the  question  as  to  a  suhetitutlon,  not 
M  tu  fetters,  which  was  not  In  tlio  least  material,  the  Court  of 
SeaAtn  sald-^  We  did  not  e>pctt|  that  this  p<Jnt  wouhl  ever 
hmtr  beeo  raised.   We  thought  mftt  was  eDllrvly  settled  and 
aio  tiny  acted  upon  that.   Then  comes,  in  the  year  182^,  the 

•  WW  urLord  Fifu4>.  Duff,  io  which  exactly  the  same  question 
nrow.  There  (he  qaMfion  arose  tbu^— The  party  who  ints 
untitled  OS  tenant  in  Mil,  took  oo  himself  to^vndeavour  tu 
ullur  the  course  of  succession — to  endeavour  #  impose  near 
'Otters.   1*he  matter  wh  argued  befom  tbeJJoui|  of  Session—  i 

lUl  tbo  Judgq^were  consulted,  and  tliougB,  leertalnly,  Ixird 
Uefcraj'  and  me  of  the  other  Judges  expressed  tlie  same  sort  I 
(idVbt  that  Lord  Brazfield  hod  expressed  iiiI784,  whetlu-r, 
tlie  matter  were  entirely  min/i^m,  jUli  dedfeon  might  not  < 
havo  beeod^^ut,  ycterentually  nll^fjitdgcsiieemto  buv^ 


entirely  concurred.  And  I  cannot  but  rely  on  «hat  Mr.  KoU 
has  leferred  to  as  tlie  judgment  of  Lord  Oillies,  which  set-mj 
to  contain  so  much  good  sense,  and  so  clearly  and  distinctly 
to  lay  down  the  law  as  to  leave  oo  possible  doubt  upon  the 
suti^ect.  lioril  Oillies  must  have  lieen  perfectly  femillar  with 
the  case  of  Ueneies  v.  MeDiIes.  Be  must  have  been  at  the 
liar  at  that  time;  and  what  besuj'sis  tiiis  "  When  I  took  tip 
these  papen,  and  saw  the  general  in^lnn  that  was  raixed 
from  tne  propositions  stated  at  the  outlet,  I  felt  disposed  to  lay 
aside  the  papers  in  regard  to  the  rest  of  the  argument,  for  I 
considered  the  qnestioa  as  completely  settled."  Then  ofter- 
wards,goingto another  ptrint,  tbe«Bectpfamaiter  having  been 
certified  in  a  particular  way,  he  flays : — "  But  I  go  upon  the 
broad  principle,  that  a  general  service,  by  which  nothing  is 
taken,  caftuot  Itar  the  heir  from  bringing  the  action.  That 
'  being  the  case,  the  question  comes  to  the  merits.  There  ara 
,  two  objections  taken — the  one  is  that  of  leaving  out  certain 
of  the  original  vubniitotis.  Upon  that  point  I  need  say  no- 
thing—that was  clearly  vHra  mm.  The  first  objection  is  the  im- 
posing of  additional  feUers  upon  the  heirs.  This  point  wee 
completely  settled  in  the  case  of  Culdares."  That  certainly 
shews  at  least  the  mode  in  n'hicli  Lord  Gillies  interpreted 
that  case,  "so  much  so.  that  whoa  the  case  of  Macgill  wan 
started,  we  all  oonsidereathat  point  as  completely  Bi.-ttled,  aad 
that  the  question  was  now  finally  decided."  Ue  confesses  ne 
-does  not  concur  in  the  doubts  of  Lord  Balgray,  and  then  he 
goes  ou  to  Sly : — *'  The  entail  e^vet  every  snbsUtute  the  power 
to  possess  the  e  tate  tanlam  et  fab,  as  his  predecessors  ditl. 
The  J'u  erediti  which  the  pursuer  hod,  was  to  get  the  estate 
tanlam  et  taU,  ha  the  former  Lords  Fife  had.  He  was  entitled 
to  ^Id4lt  precisely  on  tlie>saine  terms,  an(b  under  the  same 
conditions,  ^he  estate  stood  free  from  all  fetters,  except  alter- 
ing the  order  of  euecesslun,  and  the  pursuer  is  enUtled  to  re- 
duce the  deed  wltlch  attempts  to  lotrodnce  additional  fetters." 

It  appears  to  tne  tiiat  these  cases  completely  settle  the  law. 
But  then  it  is  argued  at  the  bar,  that  all  these  cosef  are  at 
least  mixed  up  with  s>me;h)og  beyond  ihu  attempt  ta  Impose 
Aadditional  fetters,  viz.,  the  endeavour  to  alter  the  course  of 
suoceasioa — either  to  remove  certain  of  the  substitutes  whom 
the<dd  deed  placed  in  (he  succearion,  or  to  place  others  there 
who  are  not  to  be  found.  Assuming  thatto  l)e80,ln  myo|dnion 
that  cannot  make  the  least  difference,  for  the  priaciple  applies 
(ooneat'cmptasirellasiothoother.  The  principle  is  this: 
That  by  the  law  ofScotlMid  the  entail  in  each  particular  estate 
Is^s  it  were  the  law  of  the  enjoyment.  If  you  t^e  to  uu 
estj^  that  is  entailed  (I  am  speaking  of  entails  Nfore  the 
Lon  Advocate's  Act),  you  must  take  It  lanltm  tt  talti  tlie 
donor,  the  settler,  has  imposed  the  law  as  to  succession  to 
the  estate;  you  nftist  take  it  just  as  he  gives  it;  you  add 
nothing,  yoiyubtract  nothing,  so  long  an  the  entail  remains 
in  existence.  That  being  so,  it  is  just  as  much  a  violation  to  , 
say,  tliat  a  party  wrho  comes  into  succession  after  me  shall  not 
have  that  which  by  the  law  giving  the  estate  np  to  him  lie 
has,  as  to  say  tiuU  some  otiier  person  shall  take  It  Intf  his 
possession.  There  may  be  difference  In  degree,  but  the  prin- 
ciple is  violated  as  much  in  one  cose  as  in  the  other, 

Theiefore,  that  seevs  to  me  at  ouce  to  dispose  of  any  ima- 
ginery  diff^-rence  that  there  is  lietwccn  the  one  case  and  the 
oVber — between  tlie  endfUvour  to  place  new  parties  In  tlie  line 
of  succesrion,  and  the  endeavour  to  fetter  or  alter  the  rights 
which  tboBU  wIh>  CO  tne  into  the  line  of  suecesalon  should  have. 
But  here  there  tsi-a  narrower  ground  on  which  this  may  be 
justified,  for  this,  in  truth, — and  it  will  be  the  same  in  evety 
case— does  impose  a  new  order  of  soccesuon.  What  is  dene 
here  is  this :— new  restrictions  are  introduced,  clauses  Iriitant 
and  resolutive  ure  Introduced,  there  Is  a  prohibition  that  is 
not  in  the  ovigiiml  settlciBent,  reetralaing  those  %ho  come 
Into  enjoyment  under  the  ori^uri  settlement  from  doing 
something  widely  under  the  original  settleMent,  tbey  nWit 
have  done.  What  tollows  i  It  is  provided  and  duclarot^R  it 
if  that  is  4one,  wlint  is  to  higipen?  That  it  sbalT  lie  tiivii 
lawful  for  the  next  heir  to  enter.  What  is  that  f  Tbut  Ix,  iu 
truth,  under  certain  ciri.nmstanc«a,  altering  tlie  course  of  sue- 
cessiuo,  because  it  Is  striking  out  of  it  somvlKidy  who,  aacord- 
I   ing  to  the  original  deed,  ^ould  have  been  In  tlie  enjoymeiit. 

It  was  therefore  necessary  to  find  out  that  that  which  wan 
I    done  was  sabetftutlng  a  new  order  of  succesi^on.  A  appears 
ttt  me  Uiat  every  deed  that  introduces  a  new  restnctioii,  ]>io- 
j   |>erly  fenced  with  irrilMit  and  reiolutivu  olaitea.  doM^ 
ccwity  do  su;  because,  wliencSi^ithotl  ta^WkOmHtiUiif  lituu- 
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lated,  it  plans  somebody  else  In  niccesalon  than  tboso  who 
n  onld  have  been  under  the  precise  terms  of  the  deed  as  origi- 
nally consUtutud.  I  do  not  rely  much  npon  that.  The  piln* 
ciple  under  which  the  party  in  restrained  from  altering  |he 
counie  of  succession,  applies  just  as  much  to  imposiag  nstric- 
tiuns  on  those  who  were  to  come  io  under  the  original  Bt<ttle- 
mcnt,  as  to  thcue  who  were  subsUtntw  In  the  new  one. 

Therefore,  npon  thtf|teneral  qoegtion,  the  law  seems  to  tne 
to  be  most  clearly  with  the  respondents.  Then,  it  is  said  in 
this  particular  case,  that  thdre  are  circumstances  that  taku 
the  case  of  tiiese  appellants  out  of  the  general  rule.  In  tlie 
first  place,  it  is  said  that  th«  party  who  succeeded  made  up 
hia  title  under  the  new  eotail,  and  not  under  the  original 
rontract  ot  1768.  Now,  there  are  abundance  of  authonties, 
Gardner  v.  Gardner,  and  many  otben,  which  shet^tbat  tbe 
mere  circumstance  of  mabiug  up  yonr  title  under  a  particular 
instrument  does  not  preclude  yoti  afterwards  from  applying 
that  feudalized  title,  as  it  may  be  called,  to  your  better  title 
to  the  demesne — you  place  yourself  in  seisin  of  the  property 
to  do  that  which  you  are  l>ound  to  d*  as  between  tlie  Crown 
and  yourself,  or  any  other  lord  fi-om  whom  you  bold ;  and 
that  being  done,  that  does  not  preclude  you  from  saying  my 
title  to  enjoyment  is  sonetbing  different  from  what  I  put 
forward  wnen  X  feudalized  my  title.  That  is  not  the  way  in 
which  it  was  argued  by  Mr.  Bolt.  He  said  it  was  a  case  of  ho- 
niulogation,  for  this  reason,  that  you  took  under  the  deed 
under  which  you  made  up  your  title  to  some  small  properties 
not  included  in  the  original  settlement,  and  jour  mode  of 
making  np  your  title  gare  you  a  title  to  those  as  well  as  to 
wliat  you  took  under  the  deed  of  1758.  Tbe  answer  to  that 
ix,  that  in  point  t^truth  that  is  evMently  a  mistake,  kecafpe, 
when  his  attention  is  called  to  it,  he  repudiates  all  that  a 
party  may,  by  homologation, — by  election,  a.s  wo  should  say  in 
this  country — choose  to  take  under  a  deed  that  gives  hitn  some 
small  ^efit,  and  deprives  him  of  the  beneM  that  he  had 
previously  enjoyed  under  a  better  tf Ue.  No  doubt  he  cannot 
aj>probalti  and  reprobate,  as  they  say  in  Scpttand  ;  he  must 
cOrrflrm  all  that  the  party  giving  hira  the  benefit  intended  lie  < 
sliould  confirm  ;  but  the  circumstance  that  a  piurty  has  done 
an  act,  is  only  evidence  that  he  meant  to  do  it — in  order  to 
bind  Umself  by  election,  he  must  have  intended  to  take  under 
the  deed  these  small  properties  given  by  the  deed  of  1825 
that  are  not  included  In  tbe  deed  of 1758,  aitf  so  lose  his  rights 
under  the  deed  of  1753.  It  would  hifVe  been  a  most  BtBan||p 
conclusion,  in  point  of  fact,  to  arrive  at,  that  there  was  any 
such  intffltion,  and  the  Judges  had  not  tbe  slightest  dof|bt 
that  was  not  the  view  of  the  party.  If  he  merely  took  it  np, 
prolMibly  putting  it  into  tbe  hands  of  his  law  advisers,  then 
they  took  up  the  title  in  tbs  way  which  seefneil  most  obvious, 
but  never  with  the  intention  of  relinquishtug  hi^i^r  rights 
Minder  the  prior  instrument,  as  a  consideration  for  altering 
those  smaller  rights  that  he  might  have  takeff  under  the  deed 
of  1825.  When  his  attention  is  cillcd  to  it  he  abandons  all 
theaftsmalter  rights :  it  stands  just  as  if  he  had  mode  up  hia 
title,  OS  tbey  qall  it,  under  that  particular  deed,  which  is  not 
tlie  deed  on  which  he  chooses  now  to  rely.  The  coses  oi 
Gardner  v.  Ghtrdmr,  and  several  others,  «U1  shew  that  that  Is 
utterly  imuiaterial.  Therefbre,  on  that  ground,  I  think  there 
is  nothing  wbatevet^to  take  this  out  of  the  ordisary  rule.  * 
The  next  case  Is  one  of  a  similar  nature.  It  was  said,  Tou 
have  homologated  your  title  by  reason  of  your  having  taken 
tlie  personal  property  under  the  will.  llow,'rcaIly,  when  that 
is  looked  at,  it  Is  quite  obvious  that  that  argument  is  founded 
Anttrely  on  a  mistake.  It  is  true  that  Keith  Urquhart,  the 
present  respondent,  Is,  no  doubt,  general  residuary  legatee 
under  tbejirili,  and  it  is  very  true  that  In  that  will  tbe  testa- 
tor, Jame*  says—"  Whereas  I  have  called  the  said  Beaucha  vp 
Urquhart  to  the  succession  of  my  estate  of  Meldram  by  a  deed 
of  Mno.  to  takjC^ffect  after  nty  death,  it  is  jay  wish,  in  tbe 
evefiiof  my  wife  sarvivlng  me,  that  she  shall  enjoy  the  use  of 
the  tnfUkslon-honse^' — ^be  says,  I  have  made  a  deed  oi  settle- 
yeot.  Under  that  deed  of  settlement,  it  ft  my  wish  that  who- 
ever takes  under  that  deed  'shall  allow  my  wife  to  have  the 
•njoyAentof  that^hich  is  provided  for  her  under  my  will.  J7o- 
Ixxly  taking  under  this  wUl  could  liAve  takan  anything  with- 
out enabling  th«  wife  to  bays  tbe  enjoyment  there  pravided 
for.  I  Q«4*iiot  say  that  that  does  not  apply  at  all ;  she  died 
in  the  lUbume  of  the  teltator,  ^erefore  siiefa  a  question  nevff 
arose  :  Ind  the  mere  dronnstance  tHk  he  takes  undwa  will 
In  wbleh  the  testatj^r  llieii^pns  that  be  has  made  that  settle- 


ment is  ntterfy  immaterial.  That  is  a  conaideratioa  tfadi* 
no  bearing  whatever  on  this  case. 

Then  the  third  point,  the  only  remaining  point  on  vko 
reliance  has  been  placed,  as  taking  this  case  out  of  the  petal 
rule,  is  the  rate  statute— Mr.  RutfcerAinl's  Act— altering  tbe  m 
of  eotail  in  Scotland.  What  ia 'contended  for  is,  that  Ike  tv 
section  of  that  statute  has  a  retrospective  effect,  and  op«nak 
therefore,  idthougb  not  only  the  transactions  to  wbk^  it/E- 
lates were  all  prior  to  tbe  passing  of  tliat  aat,  actuallj  ik 
caw  wofi  pending  in  Court  twelve  months  before  that  ad  n- 
ceivod  the  royalAssent  On  that  subject  I  tbiBk.itisfiui>« 
gmeml  propoeitian,  say,  that  although  no  doabt  cam  au 
arise  iu  wliiQti  the  Legislature  will  enact  matters reUospectiwh 
yet,  f^ma  facie,  that  is  not  to  be  presumed  to  be  the  iotqpbic . 
of  the  Legislature,  and  great  injustice  is  ofteii  occasioaad  ^ 
such  a  coursa,  and  courts  of  justice  are  slow  to  bold  tbeLt^ 
liitnre  to  mean  tvoperate  retrospectively  on  the  rights  <rfpil^ 
ties,  unless  Aie  language  is  such  as  leaves  do  doubt  apoo  w 
subject.  Let  ns  sec  whether  tbe  language  in  ao  dear  that  n 
may  suppose  (hey  meant  to  ma^  it  operate  retrospeetinl^ 
not  to  make  it  a  prospective  enactment.  The  tCrou  <rf  tb^ 
act  are, — ^"  That  where  any  tailzie  shall  not  l>e  valid  aitde&&' 
tual,  in  terms  of  the  said  recited  act  ortlie  ScotAisb  ParlioK^ 
passed  in  the  year  1685,  in  regard  to  the  prohibitiooe  tguM 
alienation  auilftontraction  of  debt,  and  alteration  of  the  onk' 
of  sQccession.  in  consequence  of  defects  either  of  tbe  oripaii 
deed  of  entail,  or  of  the  investiture  following  ther^n.  boitM 
be  invalid  and  ineffectnal  f»  regards  any  one  of  such  p^>U^ 
ttons,  then,  andlhi  that  case"  (,tbat  will  bo  a  case  applicaUe  b 
the  present  case),  "  such  tailsie  shall  he  deemed  and  ttkak. 
from  and  after  the  pas^'ng  of  this  Act,  to  be  invalid  aM 
iuetrectnal  as  regards  all  the  prohihitiooa."  Then  wb*;  k 
said  is,  Stop  there.  What  will  be  the  constmctioii  ifyoa«r 
there  f  I  am  not  at  all  clear  it  would,  if  it  had  stopped  tfaeit, 
have  been  invalid  and  inefiectuat  u  reanztla  all  proliilntt<39 
with  referecee  to  post  transaction*  BR  we  ^lust  ncit 
there.  It  goes  on  to  say — "  And  the  estate  i>ha11  be  anl^ecfv 
the  deeds  and  debts  of  the  heir  then  in  possession,  aad  of  ka 
successors,  as  they  shall  thereafter,  in  order,  take  nndef  nK| 
tailzie."  Nu#  I  fhad  that  just  as  if  it  is^ritteo — "  Aul#fc 
estate  8halU)»-eubject  to  tbe  deeds  and  debts  of  the  beir  tkm 
in  poesessioif  an4.orhi8Baoceaors,aBtbey  sball  thereaficf^it 
order,  take  under  sach  tailrie,  so  that  no  action  of  Mi 
ture  shall  be  Giougm."  It  is  plain  that  Is  the  meaning.  U* 
deed,  looking  aAhe  matter  literally.os  I  observed  to  tbeleuief 
counsel  in  the  coursa|pf  the  argument,  if  yoa  conatroe  it  it 
/any  other  mode,  you  will  necessarily  be  defeating  the  iaM^ 
tion  of  the  Legi^ature ;  because  you  cannot  be  accare,  if  it  hia 
be  made  retrt^jPettive,  that  the  party  tiien  in  poramriqfci^ 
have  any  tigi^  at  all.  if  it  is  to  be  made  retro^iecdil  |m> 
rally,  you  may  set  up  a  transacUon  prior  to  the  person  (ftatii 
pofeession.  1  do  not  know  to  what  extent  the  aig^oaart^ 
irflght  not  go ;  k»t  it  might  very  easily  be  so  carried  as  to  ir- 
feat  that  which  19  exprewly  declared  to  be  the  ^aoSl^  naa^ 
t«glve  rights  to  tbe  partv  then  in  possession.  VtUi^ 
ft>re,  that  thsTe  Is  not  only  Dothllgin  tbelanguaee  of  ttstart 
that  necessarily  lends  to  the  coastruotion  that  ft  m  iski 
m  mtrcspective  in  ^the  sensf^bich  the  appellants  oontand  M 
but  that  tho«u:t  <k)uld  bo  violated  by  toeing  ao  c^nstrasL  i , 
think  further,  thatnbless  you  are  bound  by  such 
that  tht're  would  be  no  other  means  of  interpretMM,  Hi 
improbability  fhat  the  L^[i^tnre  meant  to  I 


apectively,  so  a^  to  ofibct  the  rights  of  parties  actoafla  ia  Sit. 
gation,  is  so  great,  that  it  wMnd  be  a  very  dangvMV  tMa| ' 
indeed  sesto  construe  an  Act  of  I^rliament. 

It  appears  to  me,  therefore,  on  all  these  groanda,  IhaMi 
decision  of  tbe  Court  of  Sesion  is  perfectly  rigkt  m^mB'* 
and  I  shall  humbly  move  your  Lordships  that  WVw«Abk^ 

Lord  Bnugham. — Uy  Lonfl|  I  take  exact' 
thid  case  as  my  nobla  and  learned  friend. 

wj^atever  that  tbe  decision  is  right,  and  oug^  to*   

at  once  npon  all  the  gfVands ;  both  o^he  gnmil4'drfll*riM| 
liminary  o|)}ea^oo  as  to  the  homolognKUi,  and  alnt^MintJ 
nnrits  npon  tft  main  point  itself. 


I  take  exactly  tte  aaMft.  MM 
I  h.»»ft  - 


It  aapears  to  ma  that  some  donht  baa 

-  •  cm. 


port  of  the  de^ffob  in  tbe  Culdares  cM.  Hi 
wert;  two  matters  there  in  the  supideuuitacy  ^ 
attempte  1  to bechalbmged.   Tlut i.h)S^ «b%^I 
M  alteration  #the  q&r  of  tuw 
m  imposed.  Now,  ^Mti^S 
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tbot  how  biw  the  cam  been  Hlmyii  conitidered— how  biw  It  been 
received  in  the  Court  below,  ftud  how  hu  it  boMl  acted  opon 
fo  the  einKulKrIy  uninterrupted  Iin«  of  jndloi&l  decidons  in 
IhiR  House  f  We  have  it  cited  in  thecaseof  Ulldnim  tr.  Mac- 
fnll;  there  the  Court  clearly  put  the  cooBtroction  on  it  as  if 
it  were  a  general  deciaion  atfainst  the  pow«r  of  the  heir  to 
ayil  himnif  of  his  freedom  from  fetteni  to  the  extent  of  im- 
podng  new  fetttirs  upon  tke  subsequent  heir.  We  find  it  tiso 
>  tH>  contidered  in  the  case  of  I<ord  Fife  v.  DeS— diatioctljr  so 
contddered  by  one  of  the  learned  Jiidpes,  Lord  Oillies,  who,  I 
r  ttiink,  is  nnt  qaite  of  imch  standing  at  the  bar  as  I  led  my 
noble  and  learned  fritmd  to  aappow.  Hy  noble  friend  asked 
me  if  Lord  Gillies  had  been  at  the  b*r  when  the  Ouldarea 
emo  WW  aT]^d.  I  doubt  whetlier  that  waa  the  foot.  I  think 
Lord  Oillies  mrnit  have  taken  that  case  tnm  what  be  nnder- 
' '  Rlood  to  be  the  opinion  of  the  profeoiion  regarding  it.  I  tUink 
Lord  Balgrey  takes  the  case eiaotly in  the  Huneview  ;  and  he 

*  adda,  that  it  Iiad  been  followed  in  other  cases,  ^rticulurly 

*  the  Arg)*le  ^aae,  and  the  case  of  Meldmm  v.  Macgill. 

Kow  take  the  Elfe  case,  before  coming  to  Heldnim  v.  Mac- 
gill,  which  Is  free  from  all  difficulty  arising  fron^l^e  altera- 
tions of  the  order  of  sncoenion  coming  into  question.  In  Fife 
V.  "Duff,  no  doubt,  there  waa  an  attempt  to  alter  the  OTder  of  suc- 
-Ceaaon,  that  was  resisted  and  orerrDled ;  but  mirtk  the  gronadrt 
on  which  it  wax  overruled.  It  was  overruled  on  noofber  ground 
except  that  which  would  apply  to  this  case,  aij^  to  every  case 
P  of  nn  attempt  to  impose  new  fetters.  And  In  DDiij^lase.  J<^b- 
son,  as  has  Iwen  obserKbd  bjathe  learned  counsei,  no  reMbiis 

*  wsip  given  by  the  learned  Jnoges  In  those  dwa  Yonwvdriven 
to  gainer  what  the  ground  of  the  decidcHi  is  fro^  tlie  argument 
on  the  lide  in  faffcr  of  which  (he  dealsioo  was  pronounced. 
Tb^Tefore,  in  Dimglas^.  JohuKon,  we-can  only  take  the  lufe- 
rence  to  tbe  Culdares  case  fioni  ibo  argument  at  the  l>ar,  and 
fnom  J|Bcing  it  cited,  Atd  rxUod  upon  to  that  effeclk  not  from 
whftt  numl  flrom  tbe  Court.  How  was  it  in  Lord  Fife  v.  Duff  t 
Hiv  Court  there  held  that  tbe,  OuIfUren  case  applied  ;  that 
th«re  Is  thic  diffijrence  between  an  undeniable  posecwiou  nud 
an  entaiUenced  with  the  pibper  irritant  and  resolutive  olauaes, 
thM  In  the  case  of  an  entail  the  successive  heirs  of  entail  have 
a,  jua  erediU,  and  tbat  none  of  tbe  rightMof  ^y  successive  heir 
of  entail  can  be  infringed  upon  by  any  fee-Bimpte,  he  himself 

-taklngin  a  word,  aocording  to  the  principle  adverted  to  by 
m/f  noble  and  learned  friend,  as  Uie  principle  which  runs 
^Tough  all  the  Scotch  law  of  entail. 

Then  comes  the  castf*of  Meldruin  v.  Udrf^ilt,  and  there  no 
qanttlon  arises  as  to  the' alteration  of  the  order  of  succession. 
TlM^tempt  made  by  the  deed  of  1719  was  to  tie  up  the  same 
■sorfMof  beirs,  and  I  do  not  understand  that  any  question  wa<« 
awor  nilsad  as  to  the  altering  tbe  order  rAsucoession  ;  but  Jt 
mw  an  aitemft  made  to  Impose  *'  new  fetters  upon  %e  same 
•eriesof  helrsby  tbe  ort^ual  deed."  I  thought  at  onetime,  when 
thsMKasa  was  cited,  that  the  fetters  sought  to  be  inipoeed  were 
I4M  Strong  than  tlH  prohiUlion  to  selt ;  but  I  rather  believe 
tb4'iB  that  case  there  wtVBn  attempt  to  impose  a  prohibition 
to  and  to  fence  that  prohibition  with  irritant  and  resolu- 
tlvw  clauses,  and  it  waa  held  ttiat  that  oonld  not  be  done— 4bat 
Mftflstate  co^  not  be  sa  dealt  witb,  although  the  beir  of  en. 
ipU  mnnelf  (4b  not  snbjectedfto  any  restriction  as  to  the  sale 
ov^knation  of  thflMtato.  or  the  conAlM|^n  of  debta_ 

Wow,  my  Lords,  Cnere  is  mnning  in  tne  a^ument^  the 
other  side,  and,  it  ap)>eara  to  me,  in  tlie  opinions  of  Lord  Brax- 
I  and  Lord  Eskgrove,  the  id«a,  timt  M  rea^ct  of  tha  free- 
I  ^  up  heir  iMs  fetteiB  as  to  selling,  be  ma^herefore.  In 
at  of  uiat  freRloril^imposo  now  fetters  so  as  to  further  the 
the  derign,  thentent  of  tbe  maker  of  tbe  entail.  I 
iX  vi#v  Ht  the  sublet  to  be  ai^the  bottom  of  all  those 
IIS  of  onvcloss  of  mese  learned  jwrBono,  of  the  inolina- 
of  opinion  in  ollieni,  and  of  the  donSts  in  a  third  class. 
>w,  with  the  greyest  posrible  respect  for  the  authority  of 
two  most  learned  Judged  Ijord  BraxfisU  and  Lord  BmK- 
I  — iwoof  the  most  eminent  lawyersf^f  their  day,  and  who 
Sfio  tbls  hAr  are  held  anwngst  Bcotch  lavyets  to  be  of  the 
jiyiiinl  nnthority  wmsi  ^  questions,  and  innre  espet^lly  U|>on 
^■tMtons  of  afelinu  nature — witb  the  gruatost  V>wll>t»  i"*:- 
'  for  their  authority,  I  do  tuke  h-uve  to  say  ttiat  this  rase 
nan  errDneoos  viei|^  that  anlteirof  entsil  is  free. 
In  BO  far  OR  be  is  lied  1^.  free  to  do  what  f  Ue 

to  dsal  with  the  property — tiMnay  sell  it,  be  may  ex< 
It.  he  mttf  iropignurate  it,  he  may  contract  debts 
I  affectit  in  as  &r  a%  be  iri  not  tied  up  by  ]N»dtiTe 


rights  which  affect  bis  prohibition  to  do  those  acts.    And  the 
consequence  of  that,  no  doubt,  will  be,  that  tbe  entail  will  lie 
put  an  end  to.   But  it  does  not  at  all  follow,  that  though 
he  has  the  power  to  do  those  acta,  and  so  to  deal  with  the 
estate,  be  therefore  can  lay  down  anew  law  of  entail,  and  with- 
out altering  the  estate,  so  tOBpeak(borrowiQg  an  English  phrase 
rather  than  a  Scotch  one),  varying  the  interest  which  he  hns, 
still  having  that  interest  under  the  entail,  yet  that,  nevertiie- 
less,  with  that  intereet  under  tbe  entail  uaaltered,  he  can  there- 
fore make  a  new  entail,  and  a  new  law  which  shall  alter  the 
position  of  all  tbe  hcirsof  entail  coming  after  him,  and  become 
that  which  bad  nut  previously  been  the  law  of  entuil  undi.-r 
which  the  estate  should  have  been  enjoyed.   I  lake  it  to  bo 
quite  clear  that  that  is  a  totally  different  thing  from  bis  liav. 
ing  tliV  power  to  deal  with  the  property,  which  ho  undeniably 
has,  except  so  Ib(^  as  it  is  tied  op.   That  is  not  pecoliar  to  the 
Scotch  law,  it  is  exactly  tbe  same  witb  respect  to  the  law  of 
this  country.   Suppose  (to  make  tbe  case  more  analogous  to 
the  case  of  a  defect;  there  is  a  clear  intent,  either  in  the  mak- 
ing oCibe  entail  by  the  entailer's  latter  will,  or  supposeJfaero 
IsamamfestintentiA  in  the  parties  to  the  contntct  to  aObere 
to  tbe  settlement  under  which  this  entail  arises,  01  is  supposed 
to  arise,  that  it  is  quite  dear  what  was  intended— quite  clear 
that  the  deed  says,  "I  am  to  take  an  eftate  only  for  life," 
nevertheless  I  took  an  estate  tail ;  can  I,  taking  an  estate 
tail,  being  per&ictly  clear  and  Buti»6ed  that  tlie  intention  of 
the  maker  of  the  instrument  was  not  that  I  Fbould  take  an 
est^  tail,  bat  that  I  should  take  on  estate  for  life,  and  that 
all  those  coming  after  me  should  only  in  succesidon  take  estates 
for  life  ;  can  I,  on  that  account,  notwitlistauding  the  assertion 
that  the  deed  of  settlement  has  given  me  an  estate  tail,  im- 
mediately proceed  (without  suffering  a  recovery,*  but  acting 
as  tetiaut  in  tul,  and  keeping  the  estate  as  an  estate  tail)  to 
make  a  new  settlement,  and  to  say  "  Oh  1  it  was  meant  that 
this  should  be  in  strict  settlement  V'   Uost  undeniably  I  could 
not  do  any  such  thing.  That  would  be  only  pusbiug  forward  ^ 
as  it  were,  the  enjoyment  of  tbe  estate,  in  the  way  thatit  was 
understood  or  supposed  by  bim  that  tliere  was  an  intention  il 
should  go ;  and  as  here  Lord  Braxdeld  and  Lord  Elskgrove 
seem  to  have  thought  that  tbe  party  could  supply  the  defi'Ct 
of  the  Scotch  entail,  when  there  was  no  restriction  of  the 
power  of  sale  by  addi^  tbe  prohibition,  and  fencing  it  witivr 
irritant  and  resolutive^uses,  it  is  quite  clear  that  anything 
done  conti  ary  to  tbe  entail — that  in  to  say,  the  cose  I  was  put> 
ting,  that  I  should,  because  I  have  the  power  of  suffering  a 
recovery  of  vesting  in  me  a  fee-simple,  and  giving  me  what 
leases  I  chose,  give  a  lease  fui  69  years  ;  that  1,  by  duing  that, 
and  continuing  to  act  as  tbe  teuan^in  toil,  siiould  giveuleaiia 
beyond  the  terms  of  tlie  statute.   It  is  perfectly  t^ar,  in  tbe 
same  way,  according  to  the  doctrine  which  I  have  hinted  at, 
and  indeed  rather  laid  down,  and  it  seems  reasonable,  that  the 
party  in  p<>Bsession  under  the  entail  could  make  it  more 
effectual  by  adding  piuh'.bitions,  and  fencing  it  with  irritant 
and  resolutive  clauses.   By  tbe  same  rule,  I  do  not  see  what 
there  was  to  prevent  them  from  going  in  the  other  direction 
and  altering  the  order  of  successiou,  as  well  as  increasing 41ie 
stringency  of  the  entuil,  merely  upon  the  ground  that  if  they 
chose,  provided  that  it  was  not  done  in  fraud  of  tbe  entail,  they 
might  sell  the  whole;  and  that,  because  they  might  sell  it, 
they  might  do  everything  short  of  selling  it^. 

My  Lords,  I  have  IwenfUstening  a  good  aeal  to  tbe  topic 
that  has  Just  been  a<lverlcd  to  by  my  noble  and  learned  friend 
in  this  case ;  namely,  as'  to  this  deed  of  1825,  really  altering 


^  This  illustration  refers  to  the  state  of  the  law  of  England 
previous  to  tbe  paiwing  of  the  Act  S  &  4  WilL  IV.  c.  74,  com- 
monly called  the  FiucB  and  Becnveries  Act^  A  fine  or  a  re- 
covery was  a  fictitious  proceeding  in  Court,  by  which  tenaiit^i 
in  tail  (heirs  of  entail)  dbientaiwd  th6ir  estates,  and  being 
quati  judicial,  the  matter  was  conudered  as  ended  fhence 
"  fine"  from  fku),  uud  nil  parties  were  barred  from  again  set- 
ting  up  the  Wtail.  The  above  act  abolished  this  fictitious 
procedure,  uud  stiitftituted  a  simple  conveyance  or  assurance 
hy  tbe  tenant  in  tail.  The  Scotch  Uisentailing  Act  (11  &.  12 
Vict.  c.  86)  did  not  follow  this  course,  but  proceeded  rather  on 
tbe  analogy  of  the  old  system  in  Bfl^land,  which,  after  long 
experience,  had  been  found  both  cnmbrojia^nd  costly^  and 
was  at  length,  after  many 
llshod  In  1888. 
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thonrtler  nFitnccewinn.  I  cnnnot  help  feeling  time  it  mtgltt  be 
riiiitcnxl^c],  if  it  wcra  nccrettAnrr,  hnt  llndoiibtL'illy  it  in  aunvc^n- 
njvry  in  ihU  cnsc!. 'hut  tTie  pmEiUiHitwinami  tlie  foift-iliitt  i3n  no 
til  altur  tlie  onlrr  f>f  itiiccepsidn  :  that  If  the  ni-it  lu  ir  i^liiiEl 
c<mtmvci!u  thww^  thiuan  not  iirodiliilcil  liy  the  original  ctl- 
t-iil,  nriil  consequently  thts  conlmveritKni  o(  which  cunhl  iicvit 
iilTect  the  succvi^iiiita;  h<Ar%  of  oiitnil,  lieahnl]  forfeit,  and  it  rihnU 
CO  to  the  aUQ  f  mmeilintuLy  ntlvT,  in  tho  mme  wny  ne  if  ihc  cort' 
tmvpDfire  were  iint  is  rally  drud.  It  is  wholly  unnewawirv  to 
dnt;1l  upon  tliat,  Liccauwjrii]p):ciiilij  lly  of  that  coniidenTRCicin. 
it  apptnrs  to  nic  to  Ijq  perfect ly  ch^nr,  iipnti  tho  principln  of  the 
^iih  ro«poctt<i  llie  riiitiire  of  (he  Scotch  cntiut,  nml  the 
i;iic<i;^'<ii'<>  rUhiH  p'DiweKHfcl  liy  hi'ilitnf  i:iitnil  utnlcT  it,  and 
upon  the 'ieciilc'l  riK=e»— it  iii>puiiir»  (n  lie  ptTfL-rlly  clijiir  thnt 
mich  l:t  (hu  Iaw,  iin  the  Conrt  bcluw  hiivc  bclii  it,  aiiu  upon 
which  thev  linve  dpcidiid  tlils  oo^st*. 

My  Lorlla,  I  Rsrrce  with  my  iinlle  ami  learned  frlpird  In  hlH 
fvriTJTiiL'iit  wLi!)  TL-spccl  <u*  tlio  'loctTiTie  of  hom'jlocntioo,  nu  l 
Itlw  niion  tlin  ciiLi^tiiic;l!itii  of  i  lie  43il  tU'cliuti  of  th(!  ICohill 
Ai^tdmciit  Alt,  iti^calk'ii,  I  taLvi?  itto  liu  <|uiC4i  L|i^-H,r, 
it  mii^t  muAti,  ftn<l  tliAt  it  mny  be  rend,  ft  if  it  Mvre  rc^nrth 
nnv  ("It!  of  Biicli  prtjliShitioriB — "Thiiii  iiml  in  thiit  cAHe,  fiirch 
Inilziu  shall  bo  dit'eciK^d  and  lakau  from  and  aft^r  the  paining 
of  Wtt  net,  l»  bo  fnTnliil  and  jticlfectiinl  as  rc^'nrds  all  the  fro. 
Iiiliiliotip."  What  in  ihe  object  of  iotiodncing  fiu  sncccediii!! 
ivnriii* — ■  Arit]  the  cslntc  shall  be  jiuhjiect  Ut  thu  tlevds  and 
ik-lit)4  of  the  heir  then  in  posees^ian,  and  of  his  RiiCLt-soiini  a.^ 
tlipy  phftll  tltcri-afbiT,  In  order,  tnhe  under  such  ttillziu"? 
Ulfiirlv.  thu  Kulnituncii  and  nifAiiinf^'of  it  ie,  thnl  ili^hfiU  be  UM 
incjflt'CtuHl  IQ  prevent  the  ohIhIu  froin  lM'in|-  stdiject  lo  tho 
dLvds  an<!  debta  of  the  h>'ir  then  in  postesFian,  ami  IiIb  sni-cen- 
f^ars,  and  that  no  nctioii  df  forfeiture  Kliitll  liu  cumpttent  a,L  the 
iriHt-iiTiCQ  of  ntiy  heir  snhstitutcil  in  r^-sptcC  of  hi«  deeds  und 
dol'tfl. 

My  Lords,  I  huhJ  it  tolw  [Kirfi-clly  clear,  thcufnrc,  that  thfl 
9  Court  btdow  hiivo  dome  to  n  lii^ht  conclmion  in  thi)tCH«v  iip<m 
nil  tho  ]>oihtft,  und  I  a^rt^c  vrMx  nty  notile  and  L'nrniiid  friend 
thiit  th]^  jitit^muiit  oiiRht  In  hv  nElirnied. 

/xini  Si.  Ijti'Hiiflt. — Uy  Ljirdi*,  nfli-r  tho  Tory  i-CahoTatQ  dLs- 
rii'fiKion  vvlucli  tliiK  vn»K  has  UTidi;;r^i>tie,  and  ii.-<  lli<.'Tie  l>t  ino 
(li(ftfr<  lice  nf  opinloii:  bftiveen  jiny  of  your  L^^ll^'hips,  I  tihtilJ 
^ciTtttinl.r  vury  Fihorilytunte  thv  irroimds  upon  which  I  cntin-ly 
(UtrcD  with  wlitit  ha^  been  utatcd  by' my  noble  niid  liiuniied 
IriiTils  who  huvt;  prnedi^il  tnc 

Upon  what  w  chII«4  the  i;roiit  point,  namely,  whL>ther  or 
not  Janitn  had  n  d^ht  t'l  plnce  new  fttters  upon  tlie  cMt'ite, 
1  cnnuot  fldmit  timt  thnt  H  nl-  nM  open  to  duubL  All  1  cHn 
(OlliTt,  litUir  lir't'.-iiiitc;  tu  all  the  art^niiiBiiti)  which  Imvij  b>uen 
very  el&l>orat«ly  addrcRst.-d  to  yonr  LordahipR,  i»  thin — Ihilt 
the  opinion*  which  w^rw  oiiginftlLy  ente  rtained  by  two  very 
turned  Jnd^t^s  hnvc  a^ain  huua  broii|;ht  forwurd,  at  n  dla- 
tnriec  of  70  yean;,  in  order  to  prove  tlii^t  all  tlnv  ojiiniona  of 
Ihc  other  Jiidge-fi,  hoth  nt  thnt  (iinu  anil  gvcv  Hinci>.  ar«  to  be 
dit^rc^nrded,  and  that  we  aro  nuw  to  net  upon  dunLite  trhJch 
in  1783  were  rijwtt^d  l>y  the  rLut  of  the  Caiirt 

*Vfu  Hit  herO',  upon  thieocciiaion,  ah  a  t^eoluh  Court  of  J ubI ice, 
ami  we  iia^  nimply  bi-re  to  nnU,  what  in  the  Ijctilch  law  upon 
the  btihji-ct  f  If  an  atipcal  in  biou^rht  lieforuyour  Lord^bipa 
upon  the  ground  nf  nil  iniprnper  deci&inii,  we  luive  n  ri^rbt, 
sitlirjK  ah  a  Scotvh  ("oiiit,  find  onlv  tw  a  Sk'ot^li  Cniict.  and  ad- 
niiniciUriiiD-  Scntch  Liw.  to  rericw^hat  decision  ;  but  we  muat 
tiiku  thu  iaw  in  Ki^-Cujral  an  see  find.it  in  the  Scotch  CoiirtH, 
and  ir  \\B  Hnd  thnl  far  tiircc  (j^uartem  of  a,  ci-ntury  all  the 
Kcotch  Courts  Imve  niriced  npon  a  aivcn  point,  it  would  cer- 
tainly not  bo  rijiht  fur  tliiii  Hon^e^  rcviirec  Iha  rule  an  t-Bta 
lilishi'd  in  thu  Comt  beluw,  and  to  f^iva  a  nvw  mltf  of  pro> 
pi  Tiy,  Nothing  could  he  moru  danHL-roiui.  Hiivinp  ln'iiril  iitl 
thu  arguTUcUtR  wEiicli  hav^-  been  ai'ldri'Muil  tn  yuur  Lordnhip!:, 
and  having  paid  grt'al  atlcnliun  iu  tlii  m,  J  am,  ni  I  linve  hocU 
rrnru  the  first,  cicuilyof  opinion,  tVint  thoni  it*  not  any  <:;Tuitn'l 
wimtcT^r  for  the  inipcncliiTK^ut  of  die  ride  aa  eetnbliahtfd  in 
the  Court  lieluw  on  the  prinelpat  point,  ^ 

M>  Ix>Td>».  not  nK-rtit'  ri-jitinj^  upon  thu  ^mcral  t^neatluii, 
but  looking;  to  thiA  pniticnlar  cnse,  In  the  Anttplitce,  it  npp'.  an 
to  tnc,  as  1  sM^';;'  nled  to  ll>c  kiktncd  courujcl  for  tlie  appcMinit, 
Ihftt  the  order  ul  ^nira'ssion  i»  ria'ly  nIt«Md— that  thu  dri^ti- 
nrttion  is  altered — thnt^lmre  in  n  drtlerence  in  the  limitiitiiiuR 
(Hid  I  ntust  loolt  to  ttic  auH.-  as  I  Eirid  it)— tlirit  ctTtaiiily  llu: 
Ih-iisof  lincypf  |kiii.  ar»iiot  iht:  -ame  persons  an  hy  tlur  ^ir^t 
dtsLioiilioii  or          are  pruvidt-d  fur,  ihcy  being  the  [HjrwJiis 


titkinj;  under  iv  pertLcnlox  aelllvmBrA  in  1740 ;  HlnrrtwA  in 
other,  that  of  173'j,  ic  ia  gtsui-rully  "  hf  ir»  of  Cinr,"  aixl 
nltiniiiti:  ruinaiiider,  uis      should  caH  ir.  is  also  ill  a  Uiffci 
d(.'iiCLn.itiun :  it  i-^  to  thi?  paity  hiniKelf  and  not  tn  IIju 
to  ulioiii  i[  WAR  oii^iiinily  |;Lveu  in  IToS.    1  flii<l.  thrfi 
m^'Mjif  un  aolUal  aUoiatlnD  in  the  ubjcct  to  Inlte,  Bill 
pcndently  of  that,  if  J  louk  to  tlie  prohiliition  a»ul»ine4j 
tlic  seltlecnent,  I  hare  nut  been  kIiIu  to  form  Binr  jiulgi 
upon  that  witlionL  asking  what  the  general  ridv  uf  law 
wilhout  i:i>iliiii)){  what  it  wotiM  hem  Scotland  * ith  n'«pii*'< 
A  e:io^  wlii:re  there  is  no  prohibltiiin  to  nll«r. 

In  ihe  ctinCntct  of  t753  1  tlEnt,  "Hint  it  fhall  be  nc 
Inwful  to,  uor  in  tl>e  power  of,  the  eiiid  K<-ilh  1jn)*ili4iFt,  or  < 
of  [he  heirs  and  Bubaiiiutcg  HboTc  afic-eifled,  by  lUiy  unmit 
deed,  or^ven  by  co'itnu-ls  of  imirriH^,  lu  niter,  'tntiarriit*, 
change  tbe  auhetiiiuLioii,  du'stinuimi,  nnd  nnk'r  of  vuccot 
nboreppeellitHl,  so  far  iis  Ihe  same  ia  cuiLcoived  in  favuura  ol^  •r 
Tn\v  Ik)  tiiWMd^'d  to  orHtfct-T  the  dejcendanli  of  tin.-  W-if  tW 
anid  Kfiih  Urt^nhnri,  vt  of  the  lnwly  ii£  iho  n' ift.-jil.i  Win  ii: 
tJrquhart,  hi«  fullier,  specified  horeiib,  nr  in  iliv.  ilti-d  uf 
tletnenc  nbVre  mentioned,  und  charier  and  maine  CvU^a 
thereuo." 

Mow.umn  it  by  pns&ihilLly  bt*  iAiiK  llint.  takiH^:  nway  the 
df  9dle  from  A  nitiTi  who  hoH  onterpd  under  Cliv  uriginal  dpicii 
fe  not  nil  alterntlon,  nn  Lnimvutifm,  or  a  chaii^  at  tine 
lion  in  faroiuj^cf  llii;  heirs  of  WiJliam  Urquliart  f  Mam 
thu  Hut.'ccti»ioit  bt,' f    ,Tiist  try  il,  if  it  «Iihh1  i||kio  tlic 
»eC(Le:nent  of  1 7.'>^,  in  i\  few  woq||k   If  the  pnrty  lnktOK  i 
the  •etilenieni  ul  ti.'>3  had  rt?mtineil  with  litest:  poi 
could  hiive  «i4>l  I  lie  estate,    Wliiit  wnuld  hare  becuit 
^trilii  then  'f    Uialur  tho  bill  of  siilc  the  ■■oc«»iDH 
frnrif  to  Via  ^Mtvlinsvt.    How  ia  il  iitidrr  the  «et 
IHl'A  ?    TIdil  Huy  sueh  ntt^'mpt  not  imly  tiikea  it  Iruiii  ih*  { 
clmner  whn  wnuid  bnre  hnd  it,  but  aciuilLy  brenlu  hi 
liup  of  M?tllenie)it  of  IT53.nnd  aubalilutee  n  [larty  in 
n»  w?  ihoitid  phII  it.  in  lieu  ul  the  iier^-on  who  woulij 
haretikkcn  it.    Without  [ookin;;  further  into  the 
ivM  that  I  i;iiiim)t  brin;;  my  inind4<i  entertain  anv , 
thii  wni  fl  piiint  Hlre.idy  closed  by  ihe  fucta  uf  the 
Ihc  le-gni  du-ci^ionn  in  So  illand,  and  was  notpptfl  £ot  i 
rcirulnrly  in  Hiis  Honse- 

Loiiking  lit  the  pleadings,  ic  docs  not  Jipprnr  to  me 
liad  bi-en  in  eiideil  tu  Ite  brnii^ht  iininnneniiy  tMrtice  tiie 
htit  th«'  nppella'tt  scGim  t-*  itjc  to  rely  upon  llio  atlicc  p 
ihitc  other  jwiiu  lying  in  very  few  woiis. 

ITijw,  11,9  re^nhls  the  lioninlngation,  npini  which  sn  miich  < 
il  laid  iipoo  the  pnpiTsi :  in  the  jlr  i  pUce,  It  ii  said 
cannot  H)i[itobute:  and  rcprnbftlc,  ns  we  sjiy  in  En;;Uii 
you  cunnot  liikc  under  and  in  oj^po^iLiun  to  |he 
ntenl.  4Uf  course  you  cannot.    Itnt  Ih^t  Inrna  up^jn 
linrity,  thnt  J.inieH  iiml  pnrtcil  with  the  supiTii^rily  0»eri 
Uln  aninll  poriiu:,?,  *?inLh  evidently  w«<  tor  the  pij 
creiiting  T<^teR,  itnd  thnt  hu  jift^rwrtrd*  btonghl 
rijfhta  :  "o  thut  hf  iiieani  m  reMoi4  Ihcni  to  the  - 
lian.    lloxevvr,  lie  included  them  ki  the  stitli^ni,  i 
an4  i  do  not  nbst^rvu  tlint  lie  itrew  «iiy  di^iinciKin 
Ihvui ;  Hnd,  a*  fur  ^»  my  rcuoll^iion  goat.  tl>iu:e  «  m 
ta  draw  ihti  arteitlion  of  a  pcraimcliiiiniog  iinit#li 
of  IBgfe  wkio  wNft  aJio  entitled  under  tJic  ^ytletMtn ' 
tUv  nKt,  ilint  pnrC  of  the  prDpvriy  acqniird  umli 
nt<>nt  of  1753  lidd  bcel)  tiAftctl  With,  iiiid  anAln 
selllwl  nn  uir|  uf  ifie  orij^iiHi]  properly;  »o  'ii' 
thing  lo  can  tlie  Htuntiun  of  the  partiMyJ 

flfllk-iiiL^iib  of  IS2i  to  that  nllerjit  inn*  If}'  

bli»h  n  cABc  of  iippiobAliiio  or  rj'prohitiaii,  or  o(  elvi 
cnll  it  in  this  L-unntry,  you  mu»t  duC  a  party  (o 
Either  hi?re  ut  in  SuutUod  the  dticintiL'       .    <t  ' 
you  ciionotfaki.-  A  [*riy  by  Biir{iri,u 
ed,"  nmlesi  a  party  wtre  to  do  an  act  jul..  . 
that  be  liAS  elc>et&i,  wilh  full  knowledge  nf 
or  iliialSmi—lo  vh-ui  or  not  ilect — to  trike  m 
he  hiiA  full  nalige  of  the  f:K:l  —  Hhen  i '  i 
tion,  and  cuJl  upon  hiJii  lo  do  so,    \Vli<  i 
ealkd  upon  (o  elect,  m  hat  do  ihey  du 
undi.-r  the  Aettl«DK°rit  of  Ub3.  Pind  t\.< 
tliat  adihlioiiul  projicrty,  and  iiivcL  )l 
of  Ihe  hti(;)ktion.    Tlie  cuimiiiAiep  ix,  ' 
place  »t  iha  v«ry  moWni  nt  whieh  ' 
elwl.    Tlief  arc  ciiiM  upon  llipii  m 
«t]|  not  a^'ci^-pt  the  propctly  itndi  r 
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753,  and  they  elect  to  take  antler  the  aettlement  of  1753,  and 
o  r^eet  the  lidditioniil  property  under  the  eettlerocDt  of  IflSii. 

I  am  clearly  of  opiutoo,  my  Lordt,  that  that  was  no  homo- 
cation  ;  that  by  thatdeed  in  1825,  Bp  to  the  time  of  thatrc- 
eotioD,  they  were  at  perhct  liberty  to  ntject — that  (bey  did 
egularly  In  the  coarse  of'Vtlgation  reject— and  that  it  is  not 
tow  competent  to  the  parties  iit  your  Lordships'  l>ar  to  take 
hat  objection  against  them. 

Now,  the  other  qaestion  arisea  npon  the  will,  upon  which 
eailf  there  Is  no  qaesUon  at  all,  as  fur  as  the  testator  has  totd 
ou  what  be  Is  doinff  with  the  property  under  the  settlement 
lo  impoees  a  condition  upon  the  p^rty  under  the  settlemeDt — 
lis  own  settlement,  as  he  oalle  it,  of  1826— that  the  party  sliall 
JIow  his  widow  to  eAjoy  ^  part  of  the  property.  He  does  not 
aise  a  case  of  rejection  as  atralnst  the  settletnent  of  1825,  and 
:>r  the  settlement  of  1768;  but  he  actually  says,  that  If  they 
!o  not  do  what  hu  desim  then,  tbey  shall  not  take  the  pro- 
lerty  nnder  his  wtll.  It  Is  the  will,  therefore,  that  raises  the 
lUcsttoD  of  election  as  to  the  property  under  the  will,  and 
here  is  no  quevtlon  of  election  raisedin  any  other  way.  And 
hen  the  learned  counsel  for  the  appellant  argued  in  this  way  : 
Admitting,  ho  said,  what  I  have  stated  to  you,  the  very  cir- 
umstanoe  that  be  states  fn  his  will  that  he  has  called  this 
>arty  to  his  sncceadon  nnder  the  settlement,  is  of  itself  a 
lamtlon  that  the  party  must  be  bound  by  that  setUemenL 

Hy  Lords,  I  utterly  deny  any  such  dootriue,  became  here 
he  party  himself,  the  testator,  does  not  put  U  npon  that 
round  ;  bat  to  far  as  he  acta  upon  the  doctrine  at  all,  be  dl- 
ccta  the  paity  who  takes  the  property  under  his  will,  ncMt  to 
ouch  the  property  nnder  the  settlement. 

I  apprehend,  therefore,  that  the  doctrine  of  homolojtation  ' 
as  no  bearing  whatever  upob  this  oaae.  And  then  tWre  are 
lOt  two  other  points.  One  is,  whether,  taking  the  title  under 
he  deed  of  1826,  In  any  manner  aflecta  bis  right  to  reduce  the 
etHl  in  effect,  and  to  take  under  the  better  title  of  the  con- 
ractMregardBtheI>enefidalenjoymentoiJ758.  That  I  take 
0  be  so  settled  a  point  in  the  law  of  Scotland,  that  I  ^onld 
aerely  state  to  yonr  Lordships  that  I  ooDslder  It  not  open  for 
iecunion,  and  that  that  doctrine  admits  of  no  doubt. 

Now,  tlic  last  and  the  only  point  is  that  upon  the  act  of 
648.  That,  again,  I  think  Is  not  open  to  the  least  dbonsdon. 
cannot  admit  Ikat  there  is  any  doubts  whatever  upon  the 
oostroctlou  of  that  statute.  If  you  read  only  one-half  of  that 
ection,  you  may  perhaps  r^se  a  doubt ;  but  if  you  do  whut 
on  shoald  do,  which  Is  to  read  tbe  whole  of  the  section,  it 
dmittf  of  n<f  donbt,  bftause  the  deeds  and  the  debts  of  the 
enon  in  nniinrnninn  at  the  time  when  the  act  came  Into  ope> 
»tion,  ana  of  the  sucoeBSor,^  nuule  good  as  against  the  suc- 
esRor,  but  not  a  word  about  predeceeaor ;  and  I  think  it  U 
ulte  clear  upon  ihb  grounds  stated,  without  farther  argument, 
hat  the  ooostruction  put  npon  the  section  by  my  noble  and 
.^med  friend  ought  to  prevaik  I  am  txtund  to  say,  that  al- 
iiough  It  has  been  very  elaborately  argued,  and  the  parties 
nil  hare  the  laUiCaotioa  of  knowing  that  ereiything  which 
ould  be  atgoed  has  been  addressed  to  your  Itfidshipi^  yet  I 
Ave  seldom  seen  a  caiKwhere  the  points  were  lees  open  to 
rgoment,  both  npon  the  construction  of  the  instiwaent,  and 
he  words  to  be  found  In  the  Act  of  Parliament,  than  in  the 
Bse  which  yonr  Lordships  haro  been  oonddering. 

Mr.  Sott.—Uy  Lord,  tbe  costs  are  arraoged  between  the 
arUes. 

Lord  OMMribr^TR  Inteitociitor  b  affirmed  with  costs. 

Ifderlocutor  affirmed  \oUh  costs. 

First  W  vision.— James  Davidson,  AmeUtboa  Solicihr. — 
>urnford  &  Co.  Be^atdnilB'  &to'tars.— <(£D.F.) 


19th  JiUy  18o3. 
Skooxd  Diviuon. 
VViLLUH  Kelso  Mabtih^  Pumper,  v.  Miss  Eleanor^ 

KelsOj  Defender, 
^iiUil— CoDttruclion — Destination,  Power  to  Alter — Sj/  deed 
of  Uriet  emlaU,  an  csfafe  was  ttttUd  ttfotk  A,  and  th«  heir» 
whattotver  of  Ais  bodjf,  7%e  probihUion  agaimtt  altering  tht 
order  of  tnecauion  eontaintd  In^JkUowing  exception — **  T^at 
it  lAatt  if  lan^ml  to  tko  tmid  A,-mnlu  dvcondanit  rfkit  binfyf 
so  oJtM  mt  their  apparent  or  prtnuaptvH  luir$  artfemmlett  ■» 


far  to  alter  the  detlinalio*  of  tueeeaiAi  ahooe  written,  ae  to 
Mettle  tht  eUate  apon  a  younger  daughter,  in  prefertMce  to  an 
eldtr  daughter,  or  to  pau  bg  auch  daughter  altogether."  S, 
a  defendant  of  A'»  bodji,  being  unmarried,  executed  an 
alteration  of  the  tueeeteton  in  favour  of  hit  youngeel  titter,  to 
the  ^txehiMm  nf  hi»  eUeat  niter.  The  yoangett  tieier  euc- 
eetded  B,  aad  entered  into  poeaeiaiim  of  the  ettate.  Sha  then, 
being  unmarried,  execmted  a  deed  altering  the  aueeeeeion  in 
favour  of  her  immediate  elder  lister  lo  the  exduiion  of  her 
eldest.  She  then  applied  for,  and  obtained  dieeHtail  of  the 
etlate.  Upon  intimations  to,  and  conienti  bg,  her  immediate  elder 
litter  and  her  children  alone,  ai  next  heir*  of  entail.  In  a  re- 
duction of  all  theie  deedt,  and  procedure  at  the  initance  of  a 
ton  if  the  eldett  titter,  who  would  have  been  entitled  to  lake 
under  the  original  entail  had  the  deitination  been  /f/t  undis- 
Imrbed — Held,  upon  eomtlruition  nf  the  above  cAiNSe  ^  exeep' 
liom  in  the  Matt,  that  the  deed*  end  jnrocedure  mdtr  challenge 
were  valid  end  efictual. 

This  was  an  action  of  redaction  for  the  purpose  of 
viadicating  the  alh^ed  rij^ts  of  tho  piinoer  nndor  a 
deed  of  entail. 

The  deed  which  formed  the  porsaer's  title  to  challenge 
was  dated  in  1764.  It  was  a  strict  entail,  fenced  with 
irritant  and  resolutive  olaases.  The  granter  of  it  was 
Mrs.  M'QtU  or  Kelso,  who,  with  consent  of  her  siitter, 
thereby  conveyed  the  estato  of  Dankeith  in  Ayrshire, 
to  the  entailer  herself  and  her  asngnees;  whom  failing, 
to  Captain  John  Kelso  and  the  heirs  whatsoever  of  his 
body;  whom  ^ing,  to  certun  other  snbstitntes.  Tho 
deed  contained  a  declaration  that 

"  the  eldest  heir-female,  and  the  descendants  of  b«r  body,  so 
oft  as  tbe  suca-aslon  shall  devolve  upon  females  or  thtir  de> 
scendants,  shall  exdode  all  other  heirs-portioneni,  and  shall 
succeed  always  witfaont  dlvUon  throngboat  the  conne  of  snc* 

Cession." 

The  prohibition  against  altering  the  order  of  saoces- 

Mon  contained  the  following  exception : — 

<-That  It  shall  be  lawful  to  the  said  Captain  John  Kelto, 
and  tho  deeccudants  of  his  body,  so  often  as  their  apparent  or 
presutn&tlTe  lieirs  are  females,  fo  for  to  alter  tbe  destination  of 
succession  above  written,  as  to  settle  tbe  estate  upon  a  younger 
daughter,  in  prefctrence  to  an  elder  dangbter,  or  to  past  by 
such  danghter  altogether,  and  to  settie  the  estate  upon  tho 
presumptive  helr-male  descended  of  tbe  t)ody  of  tbe  said  Cap- 
tain John  Kelso ;  and  for  these  ends,  to  grant  soch  deed  or 
deeda  as  shall  be  competent  of  the  law  In  the  same  manner  as 
an  unlimited  proprietor  might  do." 

Infeflment  was  expede,  and  the  title  was  doly  com- 
pleted under  this  ent^. 

The  Uto  Colonel  William  Kelso  of  DankeWi,  who 
died  unmarried  in  April  1844,  was  a  descendant  of  tho 
body  of  Captun  John  Kelso,  called  as  hear  after  the 
ent'Uler  by  the  deed  of  I7(i4.  In  1837,  when  he  made 
the  settlement  which  was  one  of  the  deeds  under  reduc- 
tion, his  prcflumptiTe  heirs  were  his  (bur  sisters,  who,  in 
the  order  of  seniority,  stood  as  follows: — Elizabeth  (Mrs. 
Martin),  Margaret,  Mary  (Mrs.  Utterson),  and  Eleanora. 
These  four  sisters  all  sur\ived  him. 

According  to  the  destination  in  the  entail,  if  allowed 
to  remain  undisturbed,  Mrs.  Martin,  as  eldest  sister,  was 
entitled  to  take  the  estate  on  her  brother's  death,  to  the 
ezclonon  her  other  sisters.  But  Colonel  Kelso,  under 
the  powers  contained  in  the  chtuse  of  exception  above 
quoted,  exeonted  a  deed  of  settlgpoent,  dated  4th  April 
1837,  whereby,  fiuliiw  hora  of  his  own  body,  be  oon- 
Tcyed  the  lands  ancT  estate  of  Dankrath  to  Eleanora 
Kelso,  his  youngest  aster,  and  the  hfflrs  whatsoerer  of 
her  body.  But  neing  doubtful  whether^ju^der  the  Mr- 
missive  clauv  of  tho  entail,  lt9^S>l^^@0^i@ 
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Balstitute  his  you^;^  aater  in  room  of  the  oldest,  but 
also  to  call  the  heirs  of  her  body,  he  introdaoed  the 
foUowing  eUose  into  Us  setUemeat: — 

"  Fartbor,  If  it  shoold  be  held  that  I  am  not  entitled,  andet 
tho  power  granted  by  the  said  deed  of  entail,  to  call  tfre  bvira 
of  the  body  of  tlie  said  Hits  Eleanora  Kulio  to  sacceed  after 
berMlf,  and  before  the  other  hein  wbatttoerer  of  the  said  Cap- 
tain Jobii  K«1bo,  then  and  in  tlintcaae,  Itleclare  that  thisdtiifd 
shall  take  elTrut  to  the  extent  only  ot  callinff  tlie  said  Mim 
Eleanora  Kclw  herself  to  succewt  me  in  the  Raid  estate,  in 
preference  to  her  MiKttfrB  and  tbeir  children ;  and  in  that  case 
I  reciil  and  annul  the  deetinatlon  before  writirn,  in  so  fiir  ab 
it  culls  the  lieini  uf  the  lH)dy  of  the  Raid  Vim  EleaDora  Keko 
immediately  after  luTHelf;  and  I  of  new  convey  and  dispone 
the  said  lands  and  otherd  to  her ;  antl  faltfns:  her,  to  the  heirs 
whomsoever  of  the  said  Uapttdn  Jobu  Kelso,  and  the  otbur 
buim  of  entail  aforesaid,"  &c. 

Under  this  deed  Miss  Bleanora  Kelso  entered  into 
possession  of  the  estate  of  Dankeith-  after  the  brother's 
death.  She  raised  an  aolion  of  declarator  against  her 
eldest  mster,  Mrs.  MurtiD,  and  obtained  decree  in  absence, 
finding  and  declariag  that  in  consequence  of  the  death 
of  Colonel  Kelso  unmarried,  the  destinatioQ  in  his  deed 
of  settlement  had  opened  in  her  favour,  and  that  she  iras 
entitled  to  complete  her  titles  to  the  estate,  subject  to 
the  conditions  contained  in  the  deed  of  enbuL  Alias 
Eleanora  Kelso  then  obtained  herself  io&ffc  in  terms  of 
this  decree  and  Ooloool  Kelao'a  settlement. 

On  14th  April  1S19  Miss  Eleanora  Kelao  granted  a 
disposition  as  bur  of  entail  in  posseauon,  wherday,  upon 
a  recital  of  the  povers  conferred  by  the  deed  of  entul  to 
alter  the  order  of  succession,  she  ^ratuitoosly  conveyed 
the  said  entailed  lands  and  estate  of  Dankeitb  in  favour 
of  herself  and  the  heirs  whatsoever  of  her  own  body; 
whom  failing,  to  her  sister  Mrs.  Uttcrson,  and  the  heirs 
whatsoever  of  her  body;  whom  failing,  to  other  heirs 
therein  mcntioaed.  Infeftmcot  was  duly  taken  upon 
this  deed. 

In  this  state  of  matters,  and  on  the  assumption  that 
the  above  conveyance  was  unchallei^eable,  Mrs.  Ucter- 
son  and  her  children  were  the  heirs  of  entail  entitled  to 
take  the  estate  next  afler  Miss  Kelso.  On  (hat  aasump^ 
tion  Miss  Kelso  presented  an  application  for  lenre  to 
disentail,  under  the  pronnons  of  the  Entail  AmendineDt 
Act  of  1848.  This  applioation  vaa  intimated  to  Mrs. 
Utterson  and  her  two  sons  alone,  by  whom  deeds  of  con- 
sent wftre  executed  in  terms  of  the  statute.  Decreo  in 
terms  of  the  petition  was  pronounced  in  March  1850. 

The  pursuer  was  the  son  of  Miss  Kelso's  eldest  sister, 
Mrs.  Martin,  who  died  in  February  1850.  Under  the 
destination  of  the  original  entail,  he  was  entitled  to  take 
after  Miss  Kelso's  death,  if  she  left  no  issue.  Kven  after 
the  deed  of  Colonel  Kelso  in  1837  he  was  entitled  to 
take,  if  the  disposition  of  14th  April  1849  in  favour  of 
Mrs.  Utterson  and  her  children  was  unavailing. 

In  these  oircumstances,  he  raised  the  present  action 
of  reduction,  for  the  purpose  of  setting  aside  the  whole 
deeds  and  procedure  by  which  the  ori^nal  destination  of 
tha  Mtail  had  been  altered  to  hia  pr^udioe.  *  l*he  snm- 
mons  called  for  four  deeds  or  set's  of  deeds.  These  were, 
14,  Colonel  Kelso's  daki  of  settlement,  dated  4th  April 
18^7;  2'1,  the  decree  of  declarator  of  December  1844, 
with  the  infeftment  proceeding  thereon,  and  on  the  above 
deed  of  settlement;  3//,  the  disposition  of  April  1840, 
and  infeftment  thereon;  4th,  The  decree  of  March  18u0, 
pronounced  in  the  application  for  disentail. 


T!he  ptnrsaer's  pleas  wore,  mfer  oHa,  as  fiAowK- 

"  2.  The  destination  in  Colonel  Kelso's  deed  at  uttlsi. 
in  favour  of  the  heirs  whatsoever  of  the  body  of  BhuA 
Kelso,  is  inept  and  reducible,  in  icspect  that  it  ii  at  nrka 
with  the  destination  prescribed  ii^^e  deed  of  eB(ul,cli 
cootraveDtioQ  of  the  prohibition  ngalnat  altering  Ac  ocde- 
soccesdon ;  and  does  not  come  within  the  loopeof  tfatoK 
^nio  that  prohiUtion.  8.  The  said  settieiiKDt,dnR. 
declarator,  and  instrument  of  saslne  following  UtereBw.*, 
inept  and  redadble  in  bo  far  as  regards  the  datiuM  :| 
favour  of  the  heirs  whatsoever  of  the  body  of  EleanonKck  t 
the  gronnds  above  stated.  4.  The  disposition  by  IGn  Qfu^ 
Kelso  to  herself  and  the  heirs  ofjier  hpdy ;  wbcaii  kih^M 
Mn.  Uttaraon,  and  the  beira  ol  her  body,  tc,  ud  vitfc  la 
Instmment  of  sasine  fbllowlng  thereon,  are  in  Wa  fBi|il  a^ 
reducible,  in  respect  that  the  destination  therein  is  alniiiKi 
with  the  destination  prescribed  by  the  deed  of  eo(Hl,ui!  i 
contravention  of  the  prohibition  against  altering  tbe 
succesiiion,  and  docs  not  come  within  the  eoope  of  (he  arri 
tion  to  that  prohibition.  6.  The  decree  and  wbda  j/na^ 
followtug  upon  the  petition  for  authority  to  diMUan 
estate  of  Dankeith  are  void  and  reducible,  in  respect 
the  pursuer's  mother,  himself^  and  bis  immedlBtdy  yiag 
brother,  who  were  the  three  nearest  heirs  at  the  (btc  d  f* 
senting  the  petition,  entitled  to  succeed  to  the  ntii  (tiu< 
estate  in  their  order  of  succeaeion,  were  not  called  u 
to  the  action,  and  the  consent  of  none  of  them  *u  oltaEr 
to  the  disentail,  in  terms  of  the  foresaid  Act  of  Fkrliwd 
(2(0^),  in  respect  that  the  parties  upon  whom  (be  pvtilioiii 
served,  and  whose  consent  was  Obtained,  were  not  tbe  |wr> 
prescribed  by  the  said  Act;  avl  f 8(fi^), genarall;, in itHri 
that  fhe  procedure  under  the  petUioQ  WM  ioeoa^lielUl^i3l 
gular,  and  not  within  the  terms  of  the  w$id  Act" 

The  defender  pleaded —  I 
"  1.  According  to  the  sound  ooattivction  of  tb* 
1764,  the  late  Colonel  Kelso  was endtlvd,  in  thueiwciittf^ 
power  of  alteration  therein  oont^ed,  to  settle  tfa«  eWb 
estate  of  Dankeith,  in  ierma  of  the  dcatination  in  tb«  M< 
settlemeot  executed  by  him  in  1837.  2.  Tbe  MefiAt,* 
Kelso,  having,  at  and  prior  to  April  1847,  been  in  theai)» 
ment  of  the  full  aid  abdolute  right  to  tbaAntailea  i 
Dankeith,  an  heir  of  entail  under  the  entail  of  1764,  ■odirlA 
deed  of  Buitlemeutexecuted  bjp  Colonel  K«lw,wMCBtiM4 
cording  to  the  sound  oomtruoMon  of  the  laid  entail  udiiR^ 
tue  of  Lhe  powers  of  alteration  therula  cootain0i,toitflitM 
entailed  uKtateson  the  bvimoallod  by  thedeatinatieaiothtH 
executed  by  her  in  April  1849.  ^The  petition  fcNrHlbMtji^ 
disentail  having  been  duly  aenw  on  the  three  botnof  a)4 
next  in  the  order  of  snocessioo  at  its  datil,  wai  a  ooapdni 
proceedibg  under  tbe  statute  11th  and  12th  TitLti^''': 
and  the  decree  and  whole  proesdure  foUovinglbollBali^ 
been  taken  in  strict  confbrmity  with  the  st^alvynfM 
ments,  the  same  aie  not  open  to  any  wdl-foanded  flH«<"  1 

The  Lord  Ordinary  pronoune^  the^lloirag 
cutor : —  * 

"  In  so  for  aa  regards  the  deed  of  Bottienieot,  <^Jj 
April  1837,  granted  l>y  the  deoeosed  IJeuteDant-CBl>Ml» 
llam  Kolfo  to  tbe  defender,  Kleanora  Kelso,  aul  tiwqj 
her  body ;  the  decreet  of  declarator,  date<l  Illh  DwJ 
1644;  and  the Inatmmentof sMtoe. dM>d  17lli<^»S 
being  the  writings  called  fur,  under  the  fint  and  totmat 
of  the  summoitB — repels  the  reasons  of  reductMa.  *! ' 
deMicos,  and  assoiliies  the  defender  from  tbe 
the  action.  But  In  so  fiir  as  regards  the  disperidt*,** 
14th  April  1849,  granted  by  the  defimder,  Eteastn^* 
favour  of  beraeif,  and  the  heirs  of  her  bodjr ;  wbonUht* 
&vour  of  the  defender,  Mrs.  Mary  Soaanna  UUbbm^vI 
and  the  heirs  of  her  body  ;  the  Instrnmeut  ofi«ils«**5 
tbereon,  dated  4th  Ootolgr  1649 ;  and  the  deoroit  4**J 
^arch  185(^  authoriaing  ve  said  EhMiuoiaEii!illOT'| 
^nd  hold  in  fee-simple  the  lands  and  eatate  of  BMW^ijg 
the  writings  called  for  under  the  third  and  jjffC 
Bummous— ntpels  Uie  defencM ;  TBdaen,  awiHIMi*^ 
in  terms  of  we  ooBclasfons  ot  the  mmaMUh  Ml** 
Finds  the  pnrsner  entitled  to  expenses. 

"  Ifole. — There  are  twqf^inct  qoDBtSoas 
in  the  prflaent  case;  the flnffr^latea  tol^ 
t-fbctwaolanse  ~ 
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Uie  order  of  suoceMion,  and  the  other  to  the  Vblidity  of  certain 
deeds  executed  in  alleged  exercise  of  such  power.  Tho  fur- 
mer  raiaes  a  question  of  nice  and  difficult  construction  ;  but 
thAt  being  once  settled,  the  latter  ailmits  of  easy  solution. 

"By  deed  of  entail,  dated  in  1764,  Mrs.  Macgill  or  Kelso, 
witli  the  conseutof  her  sititer.  conreyed  the  estate  of  Danltutth, 
tinder  the  fetters  of  a  strict  entail,  to  herftolf  la  the  first  iit- 
(tanoB ;  yihom  failioK,  to  Captain  John  Kelso,  and  to  the  heint 
whaUoever  of  his  body  ;  whom  (ailing,  to  certain  other  nomt- 
tbi^  sabfltltutex,  »nd  to  the  htrirs-iualo  of  their  bodies  respec- 
tivcljr.  It  coDtiiiued  the  usual  declaration  tiiat  the  eldrst 
heir  female,  in  the  event  of  the  siiccettBion  devolving  on  fe- 
males, riiould  succeed  without  division,  to  the  excluBion  of 
beir«.portion?t«. 

"  Captain  Kelso  was  tlie  first  and  plainly  the  favoured  heir. 
The  heirs  whatsoever  of  his  body  wet  e  called  to  the  succession, 
whereas  the  destination  was  limited  to  the  huirs-walu  of  the 
lodies  of  the  other  substitutes  Another  privilege  w«b  like- 
wise conferred  on  them.  It  was  declared  to  Ul-  lawful  to  the 
»iid  Captain  Kelao,  and  to  the  descendants  uf  his  body,  'so 
olten  as  U»»r  apparent  or  presumptlvo  helm  are  femalcK,  bo  far 
to  alter  the  destination  of  snccession  above  written,  as  to  settle 
the  estate  upon  a  younger  daughter  in  preference  to  an  elder 
danghter,  ot  to  pass  by  such  daui;hter  altogether,  and  to  settle 
the  estate  upon  the  presumptive  heir-male  descended  of  the 
bu<ly  of  the  said  Captain  John  Kelso  ;  and  for  these  ends,  to 
frratit  such  deed  or  deeds  as  shall  be  competent  of  the  law,  in 
the  sam«' manner  as  an  unlimited  proprietor  might  do.' 

"The  late  Colonel  William  Kelso,  who  was  one  of  the  de- 
scendants of  Captain  Kelso's  body,  in  exercise  of  this  power, 
csecated  In  1887  a  deed  altering  the  order  of  Ruccession,  and 
calling  Ills  youngest  sister.  Miss  EU-auora  Kelso,  to  the  sncce^- 
siou,  preferably  to  her  eldest  sister.  He  died  uniuarried  ;  and, 
at  thu  date  of  his  death,  bis  eldest  sister  was  thoheir-apparcnt. 
Hence  the  event  contemplate  by  the  entail  having  emerged, 
the  f)Ow«r  of  alteratioD  came  to  be  effectually  exercised. 

"  Miss  Eleanora  Kelso  accordingly  entered  Into  possession 
of  Dankeith.  In  April  1849,  s)ie  granted  a  disposition  as  heir 
of  entail  in  possession,  whereiiy,  on  a  recital  of  the  power  to 
alter  the  O'der  of  sncccssion,  she  conveyed  the  entailed  estate 
to  and  In  Eavoor  of  herself,  and  the  heirs  whattioever  of  her 
own  body;  whom  falling,  to  her  immediate  elder  sister,  Hrv. 
Mary  Susanna  Kelso  or  L'tt«Tson,  and  the  belrs  whatsoever  of 
her  body ;  whom  failing,  to  thn  other  heirs  of  entnil  in  their 
order.  By  this  deed  the  eldest  sister,  Ure.  Kelso  Martin,  and 
the  descendants  of  her  body,  the  eldest  of  whom  la  the  pre- 
sent pursuer,  were  postponeid  to  a  younger  sister,  and  the  dc- 
scendaota  of  her  body. 

"  It  k  mn  important  fact  in  Uie  case,  that  Mrs.  Wartln  Kt-lso 
was  aliTe  at  the  date  of  this  disposition,  but  that  she  died  in 
February  18fi0. 

"  In  the  meantime,  however,  MiM  Eleanora  Kclao,  in  fur- 
therance of  the  views  with  which  it  is  presumed  that  the  dis- 
position had  been  granted,  presente.!  an  application  to  the 
Uoart  for  disentailing  the  estate  of  Dankeith  under  the  recent 
Entail  Amendment  Act.  And  having  obtained  the  conscniB 
of  His.  Utterson  and  ber  two  sons,  as  the  ncar<»t  heirs  of  en- 
tail, in  Tirtne  of  tbe  above  deed,  her  application  was  succciu- 
ful,  and  the  instiQ  ucntof  disentail  was  executed  and  recorded. 

"  The  pursner  was  abroad  at  the  time,  and  heard  nothing 
at  the  proceedings  till  after  their  termination.  Mo  opportu- 
\x\tj  was  afforded  him  of  objecting  to  the  application,  as  lie  was 
tept  1b  Ignorauce  alike  of  the  deed  altering  the  f>rder  of  suc- 
RiMon,  and  of  the  proceedings  of  disentail.  Under  these 
irctUBStonces,  he  boa  been  compelled  to  seek  redress  by  re- 
locMon. 

**'Fhefirat  point  maintained  by  the  pursuer  on  the  coDStruc- 
:{oa  of  the  ahovorecitcd  clause  is,  that  in  determining  the 
Tue  nature  of  the  power  intendu<i  to  he  conferred,  regard  must 
le  haxi  to  the  condition  of  the  heirs-apparent,  not  at  tbe  dale 
if  the  dtMd,  but  at  tbe  date  whe<i  the  succesrion  opens  under 
t*  aod  it  a  maintained,  as  a  corollarj-  from  this,  that  asUni. 
ielgo  Uartin  is  now  dead,  while  Miss  Eleanora  Kelso,  the 
pWlABT*  ta  still  alive,  and  as  the  pursuer  is  now  the  nearest 
Lad  Iswful  heir-apparent  or  presumptive  under  the  talllied 
nvadtCRe,  hte  rights  as  snbstitute  heir  of  entail  cannot  iw 
iB^IIni  that  deed  of  altemtion.  On  the  whole,  the  l^rd 
JnUm^B  M8  oome  to  be  of  opinion  tbat  the  otgument  of  the 
■onHT  IBWHud,  and  must  prevail. 

"Ob  Mm  important  matter  on  which  this  point  hinges,  Ibo 
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deed  of  entail  is  silent.  It  does  not  specify  at  which  of  these 
periods  the  heir-apparent  shall  be  a  female,  nor  does  it  specify 
expressly  whether  the  deed  executing  the  power  shall  be  a  deed 
inter  vivo»  or  laortit  cau-a.  It  comes  therefore  to  be  a  matter  of 
fair  inference  and  reasonable  construction,  whether  refereucu 
shall  be  had  to  the  one  period  or  the  other.  The  pursuer  has 
this  ad  vantage,  that  ho  is  expressly  called  to  the  succession  by 
the  deed  of  entMl.  The  clause  excluding  heira-portioners  ex- 
pressly declares  tbat  the  succession  shall  devolve  '  upon  tho 
eldest  heir-ftjmale,  and  the  descendants  of  her  body.'  His  posi- 
tlun,  therefore,  in  tbe  destination,  as  originally  fixed  by  the 
entailer,  is  clear,  and  cannot  be  disputed.  And  the  right  once 
acquired,  cannot  be  postponed  or  extiognishcd,  except  by  a 
power  of  alteration  explicitly  conferred  and  clcaiiy  executed. 
It  cannot  be  varied  by  loose  inference  or  implication. 

"  The  general  structure  of  tbe  clause,  us  well  us  its  general 
object,  seem  tu  shew  that  the  power  could  only  be  effectually 
exercised  liy  the  heir  in  possession,  when  the  heir-apparent 
was  a  female  at  his  death.  What  was  permitted  was  an  altera- 
tion on  the  order  of  succession,  and  it  vsva  only  at  his  death 
that  such  alteration  conld  receive  effect.  So  al>io,  this  was  to 
be  effected  by  a  settlement  of  tbe  estate  on  the  one  daughter 
preferably  to  the  other;  hut  this,  in  like  manner,  indicates  a 
reference  to  the  period  of  his  death,  when  the  settlement  of 
the  estate  could  alone  come  into  effective  operation ;  and, 
generally  speaking,  where  a  deed  is  allowed  to  be  executed  on 
dome  contingent  event,  its  import  and  legal  effect  must  be 
determined  In  tbe  abeenee  of  express  sHpuhitioD  lo  the  con- 
trary, with  reference  to  the  condition  of  matters  at  the  time 
the  deed  itself  eomes  to  receive  effect. 

"  The  same  considerations  lead  to  the  inference,  that  the 
power  was  to  tio  executed  by  a  mortit  causa  deed,  ot  at  least 
by  one  which,  whatever  might  bo  its  form,  was  truly  and  in 
sulMtance  to  receive  effect  at  the  grantcr's  death.  The  power 
conferred  was  not  to  affect  the  granter's  own  rights  or  fais 
own  position  under  tbe  entail.  It  was  to  regulate  the  soc- 
cessiun  of  those  who  were  to  folk)W  him,  and  it  never  could 
have  been  in  the  contemplation  of  the  entailer,  that  any- 
thing should  be  done  in  exercise  of  tbat  power,  which  could 
give  to  tbe  heirs  called  under  a  deed  of  alteration  the  bene- 
fit of  the  substituted  preference  till  after  the  granter's  death. 
There  is  nothing  which  app^-ars  to  warrant  the  exercise  of 
the  power  by  a  deed  of  present  conveyance  inter  vivot.  And 
indeed  it  would  be  strange  to  allow  such  a  deed,  thotigh  exe- 
cuted at  a  time  wiieo  accidentally  the  next  heir-apparent 
was  a  female,  full  effect  at  the  distance  of  years,  when  the 
position  of  all  the  females  might  be  to  altered  as  to  render  it, 
when  it  came  to  be  practically  appHvd,  EUbversive  of  all  that 
was  intended  by  tlie  entailer. 

"  By  way  of  illustration,  let  It  be  supposed  that  an  heir  of 
entail,  after  execaiing  such  a  deed,  married,  and  had  hetra- 
maleof  bisown  body,  and  died  without  recalling  it.  Shall  it  be 
held,  adopting  the  views  of  tbe  defenders,  that  his  own  heirs- 
moln  were  thereby  lo  be  excluded  f  A  construction  thxt 
would  lead  to  such  a  conclusion  cannot  Iwspeak  much  favour. 
Or,  shall  it  not  rather  be  held,  in  consistency  with  the  ail- 
ment of  the  pursuer,  that,  as  tbe  female  heir-apparent  hod 
ceased  to  hare  that  ttatui  at  the  giantcr's  death,  so  the  deed 
itself  had  ceased  to  be  operative.  If  such  a  ca'je  had  arieen 
for  decision,  the  Lord  Ordinary  apprehends  that  no  reasonable 
doubt  could  have  been  entertained  as  to  the  result.  And  yet 
if  this  l>o  so,  it  gftes  a  great  way  to  establish  tbe  soondnoas  of 
the  pursuer's  doctrine. 

Analogies  may  be  drawn  from  other  parts  of  tbe  deed, 
which  all  point  to  the  some  conclUHon.  Thus,  another  excep- 
tion from  the  prohibitim  against  alteritig  tho  order  of  succes- 
sion, was  in  the  case  of  apparent  heiis  being  incapable  of  suc- 
ceeding, in  respect  of  forfeiture  for  treason  or  other  legal 
incapacity.  Now,  put  the  case  that,  during  the  att^nder  of 
such  heir-apparent,  the  heir  in  possession  had  exeCQted  a  deed 
passing  bim  by,  and  conveying  ibe  estate  to  tbe  other  snbsti- 
tutes  next  lo  succession,  but  that  afterwords  the  attainder  was 
recalled  before  tbe  deed  came  to  be  acted  on  l»y  the  death 
of  the  granter;  could  It  be  maintained  that  such  deed  could 
prevent  the  heir-apparent  once  attainted,  but  buhsequently  re- 
stored, from  taking  up  the  succession  when  it  opened  to  him  t 
It  is  apprehended  that  it  could  not.  It  would  be  a  sufficient 
answer  on  lib  part  to  say,  that  he  was  not  sufl^ring  from  m- 
tainder  when  thesnoccsdon  opened-Mhat^h/deed^fajuliniJMi 
uway  wtlh  the  occasion  (br  it ;  Ata't'd9»,^i7hti^fi^gJiM 
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wnrrantecl  nt  tlic  time,  it  Ik^cjihie  entlrcTy  tao|t«rnUTO  when, 
in  consoquiinep  of  the  cbttiiRC  in  hU  poBilion,  it  wrs  no  lonjier 
applJcabJe  to  hie  allcr-ed  cironmstances.  All  Mils  aflf^rdc.  Lit 
&iiaF»^y,  fttronff  support  to  the  pumiiL-r'B.  aTgumput. 

"  A  see&flrfpoint  made  by  tlio  punmcr  on  tlie  conBtmctioTi  of 
the  dnriBfl  was^  that  this  pdwer  of  ftlterirtg  thm  oTder  nf  succoe- 
tiun  c<jhM  onlv  be  exercised  in  ravonr  at  ihi:  yoiiimeniauy tiler 
poTflnnni],?,  and  conM  not  inrliide  the  beira  of  Iicr  btt  ly,  Tl«^ 
Lard  Ordinary,  howe»eT,  canrifit  adopt  this  iDlerprctRtlnn. 

Bv  the  deed  of  entail  beirB-portinncra  were  eichided,  and 
the  bhiest  h>L-ir-feiDft1d  was  to  succeed  witbont  divinlon,  But 
fin  ft  qualification  of  this  dircctmn,  power  was  given  to  the  heir 
of  entail  f*>r  the  time  hiinjj  to  ptcfor  a  younger  dfliif;hltrio  llio 
eldest,  and  witb  thia  v'ww  'to  Rcltle  (lie  i-pUtc '  upon  Iit-r, 
Now,  what  )s  iha  true  in^^aniog  of  tliuAe  last  ex|)U>R>ii<inB  ?  Hiid 
they  oocniTC'tl  in  nn  ordinnrv  dttitinatioii  under  a  fc'c-jjiTDpIo 
inveHtituro,  or  in  a  direction  to  truatccs  under  n  tnwt  dispohi- 
tion,  it  can  hardly  be  doubled  tbAt  they  would  hivi>  iQiplii<d 
that  tin;  CBtati;  wtw  to  bu  MiSttlud  on  her  and  tbo  ItL-irs  of  hcf 
YtntW.  Such  is  tlwir  onlinary  mcaniop;,  iiTid  s^ich  tbt'  n^siill  to 
whicb  tfioy  would  onlinaiily  lend.  But  it  ia  conceived  tbattliey 
cannot  \k>  ollioi  wise  eoaKtiiicd  Jn  tbe  present  instance,  tm-'Ttly 
becnoBc  tliey  occur  in  a  doed  of  entAtl.  Kitr,  1*(,  llio  point 
mutft  bo  determined  na  in  ft  question  of  intent  iim.  They  occur 
in  a  cfaiise  whEcli  the  entBibT  introduced  M  (be  purposn  of 
relaxitip  liie  proliitiilion  asainpt  tilterinp  tliii  order  of  «ucce«. 
MOD,  and  extcudinji^  the  poweti?  of  the  heir  in  poweraion.  The 
Ziord  Ordinrtry,  therefore,  can  onJy  look  to  wimt  (be  entailer 
m»y  be  pieaiimed  to  have  intoiided,  as  his  intention  may  Im 
mtliered  or  inferred  frnm  tin?  use  of  the  lermfl  einploycd  in 
t>ifllr  or^linsTy  acceptation.  And,  2<f,  This  mideT  is  csprei«Ey 
proviricd  for  Liy  tiie  clause  itxelf.  It  (rupressly  beArp,  that  *  for 
thew  cuds, '—via.,  for  nettling  the  estnte, — iho  hi'ir  in  pottiiei- 
Hion  id  Btiip»werei1  to  g^rHnt  J<nch  deeds  in  the  suim^;  mtncier 
'  an  ail  unlimited  proprietor  might  do.'  Aft  regiirdrt  this  niat- 
te^r,  ho  U  lo  be  twnHideTC^d  hj<  an  unlimited  pn>prieior  The 
fetlefB  of  tUs  rniftil  are,  to  llie  exttnt  of  i-nnhling  him  to 
effectuate  this  piirpo«e,  tn  be  aiispcndt^d  or  relaxed.  And  the 
fiilt!,  tliorcifore,  whkb  would  have  bv^n  ndojited  in  the  cms  of 
a  ffle-juliuple  propfiplor  imist  hu  act^d  on. 

Tho  Lord  Otdinary  can  diwoviir  no  RAlifif Lctnry  groiindfl 
for  hold iug  that  (lie  cwiitcinph^ed  Betltirmeiil  ol  the  ertnlw 
was  trt  he  pefsotiiil  to  (lie  fiivoiirtd  daughicr*.  and  thai  on 
theird|i«th  thp  lailliedfee  waH  lo  reifi-rt  lu  tlic  ftllbstitllte  hcirft, 
fitht-r  tlmn  their  own  deweridjints.  Thin  wuidd  havu  bi-eii  a 
rliHturbaiircr  of  the  ordvr  ot  BiicceHfion  «>  Rtran^jc  and  peculiar, 
thllt  it  noiilJ  baVQ  retjiurcd  Fiir  it»  ruiiiclioTi  a  deulEtralion  of 
inCi&ntion  ftr  mnic  explicit  ihnn  wbiit  tf^  cmitiiirifd  in  thu 
entail,  But  all  thia  ill  iimde  id  ck-anT.  when  ihe  whole  cbuiio 
is  taken  iu  conne-ctimn.  Fur  power  in  k'*'  ".  f^ly  to  pn  . 
f>-r  a  yoiioKer  dautthteT  to  the  elder,  but  ltke«i«s  to  pass  by 
piich  dnii^hCurH  allo:;etht>r, '  iiad  uettW  the  ei^tato  upoTi  the 
pres'implive  beir-inald  ilc-Bci-nded  of  the  iiody  t>t  Ibn  said  Cnp- 
tiiin  Kolfw.'  But  can  ii  be  mppvUcA  tlmt  tb-;  eiilailcT  ever  iti- 
tendtjd  thut,  in  the?  L'Vfr>t  of  tbu  da!^iii:litirK  being  paAcied  liy, 
and  of  thu  fee  beiiiji  re&teil  in  the  }ie(r-uiiil.;  of  Lhy  fiimily  by 
a  deed  i>f  idtfrntinn,  it  ivii^  only  (o  tt-inain  wjt!i  him  diirinn 
hi«  lifetime,  mid  Ihnt  nn  Ins  dentii  it  naii  to  rcturti  to  the 
daushtiirs  and  their  dr>trendnnt^  even  although  Lhv  beir-uialo 
b&d  li'fl  Bors  to  «uceeed  litin  f 

■"  Adoptitio;  the  constnigljon  of  the  claiiso  on  thi;  two  pninl* 
akovo  explniTi^ud,  tlK-rt!  U  no  diffifylty  in  applying  it  to  thu 
decdA  soll,i;hl  In  he  ri«ililCi»d  itt  tliu  preiii'ii  t  nttioli, 

'*  GuluTiel  \Villihirn  Kelsn'R  deed  of  nelllrtln-lil  of  1837  miwt 
■tand.  It  wj\H  only  (o  laicq  cTect  at  birii  dcnih.  The  oonvcy- 
anoe  was  coniljtjnn»l  on  his  having-  no  lieir»  of  bin  own  bod?*; 
and  at  his  death  the  heinappareiut  was.  A  fL-mfiCi)  Thei~«  whs 
thqrefora  everything  reqnibitc  for  thelegitimflttj  cxerc-isu  of  Ihu 
powe^r. 

^'So,  in  like  iimnn  T.  the  decree  of  detfnialor  ill  fnmill:  of 
the  dtfeuder.  UiiM  Eleanora  Kelso,  nud  the  instnuueut  of 
taninf^,  arc  open  to  no  objc[:tion. 

"The  disposLlion  of  1849  ^ranted  In  lh«  defender.  Mifn 
Eteanora  KeUo.  tofjethcr  with  the  tJiatcumtnt  of  naoine  follow- 
ing tlier»-an.  «t&n>)  in  A  tliCTereat  poaiiicin.  It  ii*  fninted  on 
jliifcttnt  jij^t^ifijes.  and  granted  Under  very  different  circling- 
'f  Mrt^ek  irvin  theiprc-vioni^  one.  Tberij  i»  no  elnusc  -en^ipendinK 
JjA«<!ltTi>' «fr«ct  until  hi^r  dexLtli,  Nor  ii4  it  ukitdc  conditioDal 
t^e  belr  appaivnc  under  the  t;iillii-d  in veAtitiiren  being  n 
h-riiilc  al  her  draffi     It  proceudn  upon  tlio  nairntlve  of  lier 


determinaMoTi  to  call  Iter  itBtcr,  Hn.  Utlfr«oa,  'Snl  b  Ji 

EiicceBEion  of  tbo  said  estate  vrDanlieit]i4  aft^r  mrKlliiiidflt 
heirs  of  my  own  body.'  And  on  this  natmlivj^.  il  niaffnul 
depones  the  lamlH  '  to  aud  in  frivonr  of  rayaelf  aBJ.thth*< 
■VI  Imtwoever  <if  my  lnody  ;  wliorn  failing:,  to  the  &aid  Mn,  Gar 
Sjsanna  KcltsO  or  UtterBon,  and  the  heii4  wbateucteidW 
body  1  whom  failiiig,'  tic. 

"The  rcci^)n  for  this  chniiHe  in  tb»  fonn  of  lh«  dMdtll 
not  di(IiL-idt  to  conjecture.  It  woald  not  tnire  SQttti  tlBf» 
pn^te  M-hieh  thu  purlicR  had  manifestly  in  view,  if  thu  avrtf 
pttee  bad  bi-en  ffUF^pen^^ivc  or  ennditional ;  fi.»r  in  thAtttvU 
cf)ni*ents  of  Jlni.  UtttTSon  and  her  sons  m^bt  not  hw»tBl 
nvailablir  In  the  ft|)p3ic-atioji  tit  the  Cunit  for  t}ic  dimri 
'J  bis  coHMdL'inliori.  however,  cnnuot  nllect  the  pivtent 
tion,  wliicb  is  iriity  A  questiMi  of  power;  nnh  if  tlie dcfssdrt, 
WlsS  Elt^aiiora  Ketso.buH  eXceedc-l  the  jsoweTBCrtHffmd  iuk^ 
deed  of  entail,  the  pursuer  is  entitled  to  have  th»l  tli-HMia 
rciliiced  and  set  neidc. 

"The  decreet  duled  6lh  and  ?th  M»reh ie50,obuiliril 
Miis-s.  EWiinorft  Kelso'a  instance.  nntlmriEin'f-  bet  lo 
and  acQuire  in  fue  simple  thu  eniiiiii-d  cstute  of  t>.^nt«ilk,'i> 
tnanner  provided  by  Ibc  statute  11  A  12  Vkl.  r.  Jfi.fJto" 
the  f*^U:  of  the  list  rteed.  For  if  tbst  dwposttion  in  ttnmi 
Mr«,  Utturson  and  her  aoHs  is  not  vaUd  and  effectuJ.lhtH 
qiiigitQ  couaenbi  to  tlic  di^L'tdn!)  have  not  be«n  oliiaJoiArt 
tlie.  whole  prooedtiE^  falls  to  the  ground." 

liotk  parties  reclaimed  agniost  thU  judgmeal.; 
At  advisinff, 

Lcrd  Jii'tict-Ckrk. — 1  think  tlic  point»  rai»ed  by  IhU 
ing  nnie  tlir  Wist.  E.  K<Aio  are  of  Hft  tDueb  uiwty  u 
iinq'ie.iiifUi^bSy  nort'l. 

WJien  rhi>  siipi'li'mcntary  ncti'>n,  at  Itfe  imlmoei 
Kel*o  M.ir[io,  H-na  Ix^fure  uii,^  I  had  a  fttroikg  opioiun, 
pow^r  given  by  this  cIiujk  of  ejccepliou  «u  to  bl 
coniiruoti,  ami!  Ihnt,  taking  the  l«mis  employel 
nifa-ure  of  llie  piiwep  of  alleralton  fWm  bjf  Itut 
it  could  only  he  escreiiiied   by  a  futlier  iii  iIm 
of  a  daugliE^r,  or  tlie  exuhiMon  of  dAH)>hCer».  t 
Creat  diffieuliiea    in    alltiwing^   vicwn    nnd  presuta, 
to  tho  Lnlentions  finJ   object  of  ihe  entailer  lu 
Ibc  ciinstruL^li^in  iif  the  elnuse,  Mp.-ckUy  tome  oC  tl 
ns.  lu  llie  pre^umenl  intenlion,  whicli  furmeil  in  pa.rt  the 
on  which  the  Court  prt>ceeded.     Aod  furiher  cofi»i<' 
ibe  L'liuse,  in  tlie  ci>ur8G  at  tlie  EliAL'tlntion  of  the 
Ii»i4  911  Mreni;ihi-*oe>l  I  lie  difflcuhies  whieli  1  tlien  eX| 
I  do  nit  tSiink  I  cocild  at  prcsciii  «!i  fer,  if  tlie  imlter 
L>L-t'ijre  U9.  to  the  itpioiiin  (it  llie  majirrity  of  your  liwl 

But  tNkiiii;  tbc  pfincipl^s  wliicli  giinl'L-d  llie 
netlnn,  in  wIlIuIi  llisti  Evhio's  own  title  wai  i-hsJ 
n<il  able  to  euneur  in  tlio  vien^  rX]>re94e4|  by  the  LtrI 
Hi'.d  in  thilt  n."«\i]t  I  have  Iwen  mtiuh  i,i>afirmi-d  by  ih* 
faelory  naiure  of  ihv  arga:iienta  urged  iin  lupp-irtof 
Iwiior, 

The  oiiJy  real  i5i(Ticu!ty.  I  ihink.  would  ariwrt^im 
of  the  deed  eKecuteil  by  Colnnel  Kelan,  if  iIij?  i<-§ 
liini  nfirr  Ibe  couveynnee  to  Uiga  Kli.-uiiora  Kelfi  nml 
of  her  bit  ly,  to  the  heir«  whatsoever  of  C'tpiii'i  J 
C'lul  l  be  t^ken,  bt-ing  in  the  ILlIc  by  wbieh  Mim  El 
obtains  ibe  ciiate.  to  be  a  timilHlion  ol  her  powrr  uf 
io  that  the i^UGL-e^siun  of  these  heira  ti>  her  dtall  be* 
aftlinldfed  a»  much  at  Ihe  preference  nf  hewttt 
though  that  Tie*  was  not  (ultttn  up.  after  I  •tat^^I  li 
pursut'fj  yet  it  d<**  sug(!e«t  to  my  mind  coninJ* 
iiifillty-       The    lii'ir    lii    puMessjiu',    wbcn  tJl« 
heirs  are  females,  \»  ^milled        tar  tn  atu-r 
of  8uciL'ee^ion,  an  to  Like  a  younger  dauL' 
to  an  elder.    TtiL'  dealiuKlirio  »f  SML'cnt-i 
expre»*ivjn,|  and  may  well  include-  the  •<-■ 
clK'se  prediimptive  heim  being  femak'S  mlrr 
aek-cCa  n  yniiniicr  heiT-feinatei  hut  tlien  lip  (IiaC  dctd 
oldest  liiitor  iiumedinteiy  afier  lier,  it  nxf  ''*^}  ^ 
wlietber  ibnt  A^Wtiun  i»  tgot  us  much  a  p«ri  tJ  hit 
teratinn  a,»  (be  prefi  renee  id  Iho  yoanirer  mUT,  ••I 
Hi  the  luller  obiiiiii*  ihe  estBte  by  lbi>  <lt**-[l.  tite  MB 
ItiT  elde»i  lister  tu  lier  it  not  a  cmdition  of  li'r  nn^** 
iiig  un  hcT ;  fut  it  may  be  woll  nrguDd,  that  to  tb* 
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deitination  of  Buccessioa  appoinled  by  Colonel  Kelso  within 
bispover,  Miss  Eleanora  Kelso  mast  be,  ander  the  appoint- 
menu  of  the  deed  vfaioh  formg  her  title,  and  her  only  title,  «a 
the  heir  legally  la  posaesitm,  and  that  the  ia  not  entitled  to  dis* 
reganl  that  destiaatlon  of  the  succession,  as  It  it  by  a  part  of 
It  tlone  that  she  takes.  When  stie  attempts  to  alter,  she  has 
to  alter  not  only  the  succession  in  the  entail,  but  also  that  des- 
tination of  the  succession  among  the  heirs-female,  which  is 
Colonel  Kelso's  deed.  Hence  I  am  not  altogethersatiafied  that 
ilie  is  not  debarred  by  that  part  of  Colonel  Kelso's  deed,  by 
which  he  calls,  after  preferring  her,  the  eldest  slater,  from  alter- 
ing theie»tina^H  of  the  lueeetnon,  which.  In  terms  of  the  entail, 
Cjlonel  Kelso  did  make,  and  ex  hypotheti  was  entitled  to  make 
as  to  the  succession  of  presumptire  heirs-female.  But  the  pur- 
iner  did  not  at  all  urge  the  difiSculty  on  this  point  which  I 
stated,  perhaps  from  liis  senior  counsel  not  hartng  been  at  the 
fint  debate;  and  none  of  your  Lordships  seemed  to  attach 
w«ght  to  this  point.  I  seppose,  therefore,  that  it  is  not  en- 
diledto  the  weight  which  it  still  has  in  my  mind.  If,  then. 
Miss  Eleanqra  Kelso  is  not  under  any  restriction  from  the  terms 
of  the  deed  executed  by  Colonel  Kelso,  and  if  her  own  deed  is 
not  an  act  inconsistent  with  an  appointment  as  to  the  destina- 
tion of  succession  contained  in  that  deed,  by  which  she  is  in 
right  of  the  estate,  I  cannot,  on  the  other  hand,  adopt  another 
*iew  which  was  thrown  out  in  the  argument,  viz.,  that  if  among 
one  bmily  of  heirt-feniale  the  prefnence  is  once  exercised,  it 
caonot,  under  tlie  entail  itself,  be  again  exercised  among  the 
same  family  of  heirs-female,  by  the  heir-female  who  has  been 
by  deed  of  preference  selected  out  of  her  turn.  That  view 
might  more  naturally  lead  to  the  deed  of  preference  itself,  re- 
stricting Miss  Eleanors  Kelso's  right.  But  if  she  is  not  under 
any  soch  restriction  by  the  teims  of  the  deed,  which  is  her 
title,  then  I  see  no  ground,  under  the  terms  of  the  entail,  for 
debarring  her  from  exercising  in  her  turn  the  power  of  pn-fv-r- 
ring  one  heir-female  to  another,  although  among  the  same 
sisters  out  of  which  she  was  selected  to  take.  The  grounds 
for  such  preference  may,  in  htr  opinion — and  this  matter  is 
committed  to  the  discretion  and  views  of  the  heirs  in  posses- 
sion— be  as  strong  as  the  reason  for  selecting  her  as  tho 
Brst  to  take  out  of  this  fiimily  of  heirs-female.  And  the  clause 
says  expressly  th^t  it  shall  be  bwfiil  to  the  descendants  of 
Captain  John  Kelso,  so  Omar  as  their  presnmptire  heirs  are 
remales,  to  alter  to  the  extent  mentioned.  Hence,  as  Miss 
Bleanora  Kelso  is  a  descendant  of  the  body  of  Ouptain  John 
Kelso  as  much  as  Colonel  Ki>Iso  wa*,  and  as  her  presumptire 
bars  were  females  when  her  deed  was  executed,  I  apprehend 
the  ia  as  mndi  entitled,  under  the  terms  of  tlio  deed  of  enUil, 
to  exercise  the  power  of  selection  in  Iwr  turn  as  an/  one  else ; 
for  the  clause  says  expressly,  that  the  power  is  given  so  ^/ten 
ts  this  stale  of  things  shall  occur. 

Bnt,  then,  the  paraner  raises  a  point  which  Ktiikt'S  against 
t  part  of  Colonel  Kelso's  deed,  and  which  would  exclude  any 
wwer  of  selection  on  tho  part  of  Miss  Eleanors  Kelso.  He 
Ays,  the  power  of  iteration  is  only  given  to  the  extent  of 
>rererring  one  female  to  auotber  among  the  sisters,  bnt  not 
t>  call  in  the  beirs  of  that  female  in  preference  to  the  heirs  of 
>fae  older  sistets ;  and  hence,  that  on  ber  death,  of  necessity 
be  snccesidon  under  the  deed  of  entail  must  ^  back  to  the 
wirsof  the  eldest  sister,  since,  though  she  mip:bt  be  passed 
>vex  her  heirs  could  not,  and  so  the  only  effect  is  to  give  the 
neoeasioa  to  a  younger  sister  for  her  own  lifis ;  bnt  the  heirs 
•Dnot  be  called,  and  the  heirs  of  the  elder  sister  cannot  !» 
txdnded.  This  view  of  the  clause  is,  I  think,  unsound,  and 
igeinst  both  its  express  terms  and  the  object  stated  ;  for  the 
lOVer  is  given  so  far  to  alter  tht  dei'itiaiim  of  mcetttum  as  to 
tftfs  At  €^aU  upon  a  younger  ilaugbter  in  preference  to  an 
Ider.  Now,  the  proper  end  natural,  as  well  as  the  technical 
Oaealng  of  the  oxprearion,  a  power  to  seftfs  tht  ettate  on  a 
ovoger  daughter,  ij  to  place  the  rit^bt  of  snccession  in  ber 
0  as  to  go  to  her  heirs,  just  as  if  she  had  taken  it  by  the  order 
Mwlated  by  the  entailer.  By  the  exercise  of  ihe  power  of 
tteratton  to  the  full  extent  to  which  it  is  given,  she  knows 
ha^vC^eister  to  take,  though  not  the  eldest  by  birth  among 
WAmU/oC  females,  and  thus  takes  the  place  of  the  eldest 
iriltiportfoper,  and  so  she  and  her  heirs  thns  become  the  fltst 
I— Ob  9t  the  substitution  among  this  fomlly.  Whether 
Ulttel  Kdep  might  have  limited  his  alteration  to  the  prefer- 
BMfif  Mm  Eleanora  Kelso  personally,  withont  calling  her 
•fo^  CrtiK^liQg  the  elder  sister  and  her  beirs  immediately 
Oar  iMMMWDon  Kelro  herself,  I  sh^l  not  say.   But  he  did 
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not  do  so  ;  and  I  think  the  power  of  alteration  warranted  fully 
what  be  did  do,  according  to  tbe  natural  and  technical  mean- 
ing of  the  terms  employed.  But  this  view  of  tbe  matter  would 
fiiil  in  another  mAnt  of  riev  to  a  certain  extent.  For, 
whether  Colonel  Kelso  could  do  more  than  prefer  Miss 
Eleanora  KelM  herself,  she  becomes  tbe  heir  of  entail  with 
the  full  powers  bestowed  by  this  verj'  clause  ;  for  tbe  clanse 
in  no  degree  limits  ber  rights  in  that  character,  and  if  her 
presumptive  heirs  are  female(>,  she  is  entitled  to  make  her 
selection  as  mnoh  as  Colonel  Kelso  did.  But  then,  no  doubt, 
It  is  said  she  could  only  do  it  to  tbe  effect  of  calling  Urs. 
TTtterson,  and  not  bur  heirs,  and  as  Mrs.  Uartln  predeceased 
Miss  Eleanora  Kelso,  tbe  preference  haa  fallen.  But  the  power 
being  to  settle  the  estate  on  a  younger,  in  preference  to  an 
elder, -the  necessary  result  in  tbe  application  of  the  clause  is 
to  alter  the  destination  among  the  females,  and,  of  course,  on 
that  principle,  in  the  strictest  construction  which  can  reason- 
ably be  applied  to  it,  the  sister  preferred  Is  made  a  piior  heir 
in  tbe  substitution  to  eMer  sisters;  and  hence,  by  taking  that 
prior  place,  of  course  her  heirs  may  be  called  appropriately 
and  competently  along  with  her.  If  one  may  look,  ai  tbe 
Court  thought  it  was  competent  to  do,  in  tbe  construction  and 
operation  of  such  a  power  as  this,  to  the  otijccts  which  tho 
entailer  had  In  view  In  bestowing  it,  it  must  strike  ono  very 
forcibly,  that  when  the  presumptive  lieirsore  a  family  of  dsteii^ 
the  reasons  for  preferring  a  younger  to  older  sisters  may  often 
arise  out  of  the  marriage  of  some  of  the  females,  and  the  cha- 
racter and  conduct  of  her  children.  A  party  may  doubtless 
think  one  sister  likely  to  be  a  better  representative  of  a  family 
than  the  others,  or  more  likely  prudently  and  usefully  to 
manage  a  landed  property.  But,  in  general,  tbe  most  impor- 
tant grounds  lor  such  selection  will  arise  out  of  the  marriagm 
made  by  some  of  tbe  ladies,  and  the  character  of  their  issue, 
whom  the  btir  in  possession  may  not  wish  certainly  to  succeed 
him.  Hence,  if  we  look  to  tbe  ol>jecta  in  view  In  bestowing 
such  a  power,  I  have  no  doubt  that  the  succession  of  the  issue 
of  the  femalu  preferred,  is  as  much  within  the  entailer's  pro- 
Bumc<l  intention  as  the  preference  of  the  female  herself.  But 
apart  from  that  view  of  the  matter,  the  very  terms  employed, 
by  bestowing  a  power  to  alter  tbe  destination  of  tho  sncxesdon 
so  FaQ  as  to  tfttle  thentaie  on  a  younger  dau{;hter,  denoto  the 
settlement  to  the  full  extent  and  effect  of  making  her  a  priur 
heir  in  the  sulwtitution,  Just  as  much  as  if  she  were  infect  the 
eldest,  and  so  of  course  to  bring  In  ber  beirs. 

On  this  point,  then,  the  pursuer's  argument  failed. 

But  then  tho  pnrsuer  ratoes  a  very  general  point  of  much 
importance,  and  ceitidnly  a  very  f^r  view  to  urge,  especially 
in  reference  to  (he  objects  and  presumed  intentions  of  tbe 
entailer.  His  plea  is  this: — Oranting  that  Uies  Eleanors 
Kelso  bad  the  power  in  question,  and  granting  that  she  might, 
If  her  presumptive  beirs  were  females,  execute  a  deed  by  which 
Ura.  Uttetson  and  her  issue  shall  be  called  before  Miv. 
Uartln  and  her  issue,  yet  that  deed  cannot  be  allowed  to 
take  effect  in  her  own  lifetime,  irrostwctive  of  the  state  and 
condition  of  her  heirs  at  her  death  ;  and  that,  if  at  the  time  of 
her  death  tbe  state  of  the  succession  shall  no  longer  be  such 
OS  it  wus  when  she  executed  her  deed — If  the  heir  to  succeed 
her,  tlien,  under  tbe  entail  is  not  a  female,  but  a  male,  then 
tbe  case  lios  not  occurred  in  wbicb  ber  deed  can  be  effectual, 
for  the  entidl  takes  the  case  of  the  apparent  and  presumpUvs 
belts  being  females ;  and  though  that  might  be  the  state  of 
things  at  one  time,  and  she  might  competently  execntea  deed 
of  selection  in  anticipation  of  that  course  of  sucoessiou,  yet,  if 
afterwards,  and  at  her  death,  a  male  is  the  heir,  tbe  deed  is  no 
longer  applicable,  and  cannot  then  take  effect;,  and  if  thnt 
would  be  the  result,  if  she  did  not  act  ou  her  deed  In  ber  life- 
time, and  pass  Infeliment  on  it,  then  she  cannot  incieoso  her 
own  power,  and  give  greater  effect  to  ber  deed,  by  taking  any 
actual  state  of  things  as  to  heirs-female,  when  oil  ore  joung 
or  unmarried,  it  may  Iw,  and  assume  that  ber  heirs  will  be 
females,  and  so  Infeft  one  sister  in  preference  to  another,  when 
the  very  case  which  alone  gives  her  tbe  power  may  fail  long 
before  her  death,  and  when  her  presumptive  heirs  then  may 
1m  wholly  males,  and  all  her  Asters  may  have  long  pi-e< 
deceased  ber.  It  ts  enough,  it  is  contended,  to  give  tbe  jwwer 
for  tbe  actual  cose,  if  it  shall  occur.  True,  tbe  deed  must  bo 
executed  In  her  lifetime,  and  before  there  can  be  any  actual 
Certainty  of  ber  beirs  continuing  to  be  femalea  But,  then,  as 
a  party's  heirs  are  those  to  whom  the  succewion  would  open 
at  ber  death— as  the  event  to  be  provided  fur  is  successieu  to 
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herself  Rfler  her  death,  if  she  has  no  heirs-female  at  her  death, 
the  caw  has  not  occnrred  which  alone  coald  give  an  opening 
for,  and  validity  to.  her  deed  of  preference,  for  death  hai  wt- 
tlfld  that  among  presoujptive  heire-female  there  can  be  no 
preference,  as  there  are  no  longer  females.  Hence  the  pur- 
suer contends,  that  the  deed  of  the  heir  in  powcwion  in  such  n 
case  must  remain  nntil  Jier  death,  to  take  effect  if  her  heirs 
are  females,  and  can  only  come  into  operation  in  that  event. 
That  is  a  very  Mr  view  of  the  matter,  and  I  have  dUted  it 
fully,  for  It  has  made  a  great  impression  on  my  mind  as  a  very 
reasonable  viow  of  the  clause ;  and  if  the  Court  had  adopted 
the  principle  of  a  strict  construction  of  the  power  bestowed — 
if  they  had  held  that  the  power  was  only  given  to  a  futher 
to  select  among  daughters,  and  this  qucbtion  had  occurred  as 
to  a  fittlier's  dt'ed,  whtn  at  his  duath  his  heir  under  the  i-n- 
tail  was  not  a  daughter  Imt  a  male,  Ishoold  have  been  ready 
to  hold,  that  tbedeedof  preference  conldonlytakeeffect  If  there 
waxone  daughter  at  the  time  of  his  death  to  prefer  over  another. 
My  own  view  of  the  principle  of  constroing  such  a  power  of 
alteration  bestowed  on  an  entail  by  way  of  exception  from  the 
general  prohibition?,  is,  that  as  the  heirs  are  put  under  general 
and  unlimited  prohibitions  in  the  first  instance,  the  power  to 
alter  should  be  very  strictly  constnted  and  restricted  within 
the  very  letter  of  the  terms  flmployi>d  in  the  principal  and 
operative  part  of  the  clause  of  exception.  But  that  principle 
your  Lordships  did  not  adopt,  for  Colonel  Kelso's  deed  was 
BHstaioed,  although  he  did  not  prefer  one  dauphtcr  to  another, 
but  one  sister  to  anotht  r,  and  that  on  general  views  Tested  on 
other  parta  of  the  clause,  the  soundness  of  which  I  do  not  now 
dispute  as  to  the  dtjeett  of  the  testator. 

But  if  snob  views  as  to  the  objects  of  tbe  testator  were  ad- 
misuible  in  the  disposal  of  the  point  as  to  the  exUnt  of  the 
power  bestowed  by  the  clause  of  excnption,  multo  n^jua,  um»t 
the  like  considerations  be  legitimately  brought  to  bear  on  the 
sulKtrdiuate  question  m  to  the  mode  nod  time  of  exercising  tbe 
powers  bestowed— in  every  respect  very  subordinate  end  infe- 
rior questions  to  the  plea  previoudy  raised,  as  to  the  exleat  of 
the  power  of  alteration  bestowed. 

Indeed,  the  mode  and  manner  of  exercising  the  power— the 
way  in  which  deeds  granted  in  virtue  of  the  power  are  to  op<>. 
rate,  and  whether  a  deed  competently  Rmnted  at  its  date,  in 
n-fpect  of  the  state  of  sucression,  as  at  tiiat  date  i>eing  to  pre- 
sumptive heire-femalo,  is  to  remain  stwpendcd  until  the  gran- 
ter's  death,  in  case  the  course  of  succemioD  should  then  be 
changed — are  all  Recoiidary  mattem  to  the  extent  of  tbe  power 
best:iwed,  and  on  which  the  objects  of  the  testator,  according 
to  all  reasonable  presumptions,  may  very  powcrfnlly  be  brought 
to  bear. 

In  connirtcring  the  question  raised  by  the  present  action,  I 
apprehend,  that  the  proceedings  carried  on  uridpr  (he  power 
to  disentail,  eiveu  by  the  recent  Act  of  Parliament,  omnot  le- 
gitimately bo  nsed  as  in  any  way  bearing  on  the  question 
under  the  entail,  as  to  the  validity  of  Miss  Kelso'iJ  deed.  We 
must  consider  the  case  as  if  the  qncsiion  had  occurred  when 
she  passed  infcftment  on  Iier  died  of  atteratinn.  and  ro  itltkd 
the  estate  on  one  of  her  sisterij  in  preference  to  the  cider.  If 
that  deed,  as  an  instant  and  prest-nt  deed  of  settlement,  has 
been  effectual,  nnder  the  terms  of  tbe  entail,  from  its  dnte, 
and  if  the  interestw  thereby  appointed  cimld  be  secnred  Ity  in- 
feftment  upon  it  in  Miss  Eleanora  Kctso's  lifetime,  whatevvr 
might  be  the  evi>ntual  state  of  the  course  of  succession  at 
her  death  by  ony  intermediate  changes,  then  it  is  cleur 
that  the  operation  of  the  recent  entail  act  cannot  bear  on 
the  question  at  all.  The  deed  might  have  been  executed, 
and  iofeftmest  passed  on  It,  before  the  recent  entail  act. 
If  the  deed  and  infeftment  would  faave  been  valid  and  un- 
challengeable before  the  statnte  was  passed,  so  to  make  a 
tina)  and  valid  settlement  of  tlie  extate  on  one  siuter  in 
preference  to  another,  then,  certainly,  the  fact  that  the 
Hiaiute  in  question  was  passed,  cannot  atfect  the  decision  of 
the  iKgal  points  raised  a^  to  the  cou:pc'tency  nnd  validity  of 
tbe  deed  executed  by  Miss  Eleanora  Eel»<o,  snd  of  tbe  title 
granted  by  her  under  that  deed,  in  virtue,  an  is  alleged,  of  tbe 
power  bestowed  by  the  entail ;  which  power  cannot  be  affected 
by  the  result  which  may  flow  from  the  operation  of  a  statute 
piMsed  after  the  date  of  the  email.  If  whnt  Miss  Gleauora 
Kelso  has  done  was  valid  under  the  entail,  it  cannot  surely 
become  Invalid  becanso,  since  the  date  of  the  entail,  an  Act 
of  Parliament  has  passed  which  gave  powera  or  faculties  to 
heirs  of  entftil  which  they  did  not  prvviun^lv  poesesp.  That 


would  be  a  singular  ground  in  law  or  reason  for  Qnding  istki 
that  which,  nnder  the  ent^,  would  have  been  raUdudd 
tna),  If  no  statute  conttdning  greater  powers  on  heirs  d  tth 
in  possession  had  passed.  I  have  noticed  this  specially,  fe 
because,  at  first  sight,  it  does  tend  to  produce  a  sort  of  ia;:! 
sion  that  Miss  Eleanora  Kelso  bos  exercised  her  pove  -i 
way  which  the  entail  could  not  contemplate,  and  tbirn 
not  very  reconcileable  to  its  provisions ;  and,  secondly,  btcK 
tbo  note  cf  the  Lord  Onlhutry  leads  to  a  conTtotioii  Unt  1 
has  allowed  his  view  of  tbe  question  of  law  to  be  nstnai 
affected  by  the  use  made  of  Miss  Eleanora  Kelso's  decc 
order  to  get  rid  of  the  entail.  But  if  that  deed,  and  t^rij 
given  by  the  infeftment  passed  on  it,  would  have  beeoijf 
tuul  under  a  right  construction  of  ttie  entail,  suppceic:  i 
ri-cent  entail  act  bad  not  passed,  then,  certaibly,  tbe  jiH 
of  the  deed  and  infenment  cannot,  by  any  logical  iaetb»j 
reasoning,  be  destroyed,  by  reason  of  a  statute  which  ealcf 
the  faculties  of  heirs  of  entail  in  possestiion.  On  this  pa:.: 
understand,  no  difference  exists  In  the  opinions  of  tbe  Cue 
Then,  apart  altogether  from  the  use  which  might  be  nmit 
Mi»8  Eleanora  Kelso's  deed,  and  the  infeftmeDt  on  it,  iu 
of  the  recent  entail  act,  the  quesUon  in  this  process  lardeo* 
is,  nnrely  and  solely,  whether  that  deed  and  inlMtae&t«{ 
valid  and  effectuu  under  the  deed  of  entail^  bo  as  to  Mtn 
the  Settlement  of  the  estate  according  to  the  destiuE : 
therein  contained  7 

I  will  first  state  tbe  view  I  take  of  tbe  operation  of  tbe  dn 
in  the  entail,  and  tlien  consider  tbe  ol^jectiona  staled  to  u 
view. 

I  proceed  on  tbe  principle  that  the  clause  la  to  be  BbtrJ 
construed,  as  to  the  extent  of  the  power  of  alteration  coctr: 

by  the  clause  of  exception. 
Then,  how  is  it  to  be  exercised  F 

1.  It  is  admitted,  as  a  matter  of  necessity,  that  it  »• ' 
exercised  by  tlie  bt-ir  in  poBsession,  according  to  tbe'  Ftav  i 
tbe  conrse  of  succession  which  she  sees  before  bet  wbt:  'i 
presumptive  heirs  are  females.  She  cannot  be  compete:  i 
sign  ber  deed  In  the  act  of  expiring,  and  tbereftwe  ev<^  a  i 
power  must,  of  course,  in  any  notion  or  conception  of  it  «t ) 
can  be  formed,  be  exercised  by  her  whi  n  she  can  exmir ' 

I  tliat  is,  of  course,  before  her  own  death,  and  when  she  bK '.  < 
I    faculties  entire. 

2.  Well,  then,  sbe  may  execute  such  a  deed  when  her  k  ' 
presumptive  are  females.  That  deed  Is  good,  althongh  it:  t 
be  of  date  fifty  years  before  her  own  death.  What  is  tc  •>! 
pend  its  operation  ? 

3.  The  clause  does  not  say  merely  that  she  may,  by  s  ir| 
of  nomination,  appoint  one  beir-female  to  succeed  to  bam.  \ 
titan  another.    Thnt  is  not  an  uncommon  expressioa  «!e  I 
power  of  alteration  in  given,  and  may  be  so  worded  as  b  r.  < 
der  only  a  mwiu  causa  deed  competent.   But  such  is  aat 
way  the  power  is  bestowed,  nor  tbe  character  or  woMriJ 
the  power,  according  io  the  terms  employed.    Tbe  term 
very  large  and  comprehensive,  and  are  not  limited  in  Ux 
which  might  bo  looked  for,  on  the  view  which  tlie 
takes  of  the  meaning  of  the  clause.   So  often  as  the  bd» 
sumpUve  are  females,  it  shall  be  lawful  for  th^  heir  in  pa 
sion — to  do  what  ? — why,  first,  to  alter  the  dritimttim  ^ 
cesdon.   That  is  a  v>:ry  strong  expression,  importiic 
when  the  heir  sees  that  females  are  bis  preaumptiv*  hS* 
may  alter  and  regulate  the  dettinatinn  of  the  sucvesdoa.  V 
then,  is  thi.-i  detd  nut  granted  io  a  case  which  Uls  nte 
terms  to  oftm  as  tbo  lielrs-presumptlve  are  females!  T 
cannot  be  disputed.   Then,  does  it  not  in  that  staletf  As 
which  gives  the  competency,  alter  the  destlnatkwflf 
sion  r   That  cannot  be  disputed.   Why  i«  it  oottkls^ 

tui.1  r 

4.  Tbe  terms  are,  that  In  the  state  of  things  Wliek  4n 
tail  supposes  may  exist,  the  alteration  may  bo  iskla.  1 
where  are  the  terms  which  import  tliat  tbeeiflbrflffl 
deed  shall  be  superseded  until  the  granter's  demtlL  Afl 
DO  SQch  direct  words ;  and,  therefore,  I  cukool  bylMH 
cMpccIally  after  the  judgment  of  the  Court  a>  ta  tti«^ 
tile  powers  conferred,  infer  limitations  on  the  MlAtrf' 
ciNiog  that  very  general  power  which  makoi  ttesEc^' 
deed  wholly  contingent  on  a  subsequent  state  IfSk  i 
power  arises  whenever  the  presumpUve  heUk^flkhM 
in  possesuon  are  females.  Thcn^-ttie  QOmp^p^nf  fli 
thus  smergin^he  ^(m^ ,  i^i^iUb 
occutred— the  state  and  precnatmentMlIn  iM^^Bl 


IX  THE  COUET  OP  SESSION,  &.c. 


649 


actmllj  niBtfng  bdng  tfatu  nDdoabted, — what  is  there  ia  the 
«'iit^l  which  renders  the  deed  granted  In  the  vory  stiite  of 
things  which  makes  it  competunt  under  the  entail,  inopera- 
tive, iinlcfis  the  grnnter.  which  slie  cannot  know,  la  actnally 
to  b«  Burrived  by  heirs.female  f 

ThQ  lielr  in  potvesaion  to  often  as  vhonerer  the  proRump- 
t4ve  heirs  are  fem^iisi,  receives  the  power  to  alter  the  destina- 
tion of  Sttoccauon.  Then,  in  ttuvny  circumstances  In  which 
the  power  of  alb-ration  is  given,  it  is  exercised.  Then,  what 
shall  cut  it  duwn  f  The  entail  does  not  say  that  such  aUera- 
titm  of  the  destination  of  the  succemion  shall  be  suapcndid 
until  the  state  of  things  at  the  drath  of  the  heir  shall  Uu  as- 
ccrtaiped.  The  power  is  given  in  express  terms,  lo  ofUn  hs 
the  state  of  faots  oocnr.  The  operation  of  the  power,  if  exer- 
cised, la  not  suspended  by  the  claose  until  the  granter'f  death. 

5.  Then  what  is  tlie  meaning  of  a  powor  \aaUriht  ekat'tia- 
Hon  of  tie  eucceithn  whenever  a  ccrtaio  stnte  of  things  occur  as 
to  presumptive  lioirs  t  Cam  it  bo  dispnted  that  the  deed  of 
alteration  was  not  granted  in  tlie  very  state  of  facts  which  Iic- 
ittoWB  the  j>ower  f  Then,  where  is  it  said  that  its  effuct  shall 
be  anapeniied  f  The  terms,  alter  the  destination  of  nweettton, 
import  a  present  change,  wliich  shall  regnlato  future  succea- 
fdon.  They  jx^nt  to  some  6nal  and  complete  ohaugo,  which 
it  is  declared  the  beir  miy  coinpetenllf  grant  whenever  the 
presumptive  heiis  are  femak-s.  Then,  once  made,  is  it  not 
implied,  or  rather  does  it  cecesgfu'il}'  follow,  thiit  whst  wns 
done  in  the  very  etate  of  facts  supposed  shall  stand  good  and 
effectual  as  the  future  destiuation  of  the  succesi^ion  f 

6.  Bat  further,  the  power  is  so  iar  to  alter  the  destination  as 
to  seak  the  estate  on  a  younger  dangltter  in  preference  to  on 
<-hler.  I  think  tliis  term  necessarily  implies  that  the  deed 
granted  in  exercise  of  the  power,  in  the  circumstances  thereby 
H^<iiiniei),  is  to  be  effectual  nt  ontx,  if  the  party  chooses,  as  a 
9ttltfmmt  of  the  estate  on  the  party  preferred,  and  preferred  com- 
petently at  the  time  the  power  is  exercised.  Tlie  term  pre- 
Bumes  A  power  to  tttde  the  matter  in  the  state  of  facts  which 
has  occurred ;  and  tf  there  is  a  power  (o  rtde,  which  la  not  a 
contingent  or  conditional  act,  but  a  |««sent  act,  in  itself  final, 
then  that  cannot  be  dependent  on  ttie  state  uf  things  at  llie 
death  of  the  granter. 

7.  But  this  view  of  the  import  and  effect  of  the  term,  tcttU  the 
tstatA,  which  of  itself  would  be  conclusive  in  my  judgment,  be- 
comes immeasnrably  stiongn  when  tin  rest  of  tlie  clause  is 
Mttended  to,  viz.,  that  in  the  state  of  facts  supposed— which  of 
themselves,  and  at  oncp,  under  the  deed,  givM  rise  to  the  power 
— the  estate  may  be  settled  on  a  younger  daughter  ia  tlie  way 
an  unlimited  proprietor  might  do, — that  ia,  the  clause  goes  on — 
"  And  f»r  these  ends,  to  grant  such  deed  or  deeds  as  shall  be 
competent  of  the  law,  iu  the  same  manner  as  an  ualiiiHted  pro- 
prietor miglit  do." 

Now,  then,  how  shall  these  words  be  qnnlifled  and  restricted  F 
As  yet  I  hare  heard  no  intelligible  ground  stated  for  any  qua- 
lification. There  is  no  doubt  that  an  unlimited  proprietor 
might  do  what  Miss  Eleanora  Kelso  has  done.  That  is  indis- 
putable. Then,  if  the  state  of  facts  gave  her  the  pover,  she 
could  grant  such  a  deed  for  the  end  in  view  as  an  unlimited 
proprietor  could  grant.  But  an  urilimiteil  proprietor's  deeds 
would  not  be  suspended  until  his  death.  His  settlement  of  the 
estate  on  one  sister,  in  preference  to  another,  would  take  effect 
if  lie  so  chose  from  the  date  of  the  deed,  and  would  not  depend 
on  heire-female  snrviving  him.  HeiK-o,  on  the  plea  of  the 
purener,  is  the  granter  enabled  to  settle  llie  estate,  in  the  state 
of  foots  which  did  exist,  on  a  younger  sister,  in  preference  to 
■n  rider,  by  such  a  deed  as  an  unlimited  proprietor  mi^ht 
grant?  Certainly  not ;  fur  the  pursuer  at  once  opposes  this 
miMt  peremptory  and  distinctive  objection  that  the  deed  is  to 
bo  contingent  on  the  state  of  things  at  the  death  of  the 
grantor.  Kow,  beyond  the  power  of  controversy,  if  an  un- 
limited proprietor,  whenever  bis  heita-presuraptiveue females, 
is  to  execute  a  deed  utiling  the  estate  (a  term  which  excludes 
oonditional  efficacy)  on  a  yonnger  sister  in  preference  to  an 
elder,  enoh  deed  is  eSectnal  at  once  if  the  grauter  chooses,  and 
is  not  dependent  on  any  aftor  state  of  facts.  Then,  how  shall 
so  vital,  so  fnnd^mcntal  a  restriction  or  condition,  be  stated 
oouriatently  with  this  clause  against  the  deed  of  Hiss  Eleanora 
K«lso,  which  could  not  be  stated  against  the  deed  of  an  nn- 
HMwd  prt^etor  f  If  such  Is  the  vondltton  on  which  ber  deed 
is  depettdent,  ts  she  then  enabled,  in  the  y^ry  state  of  things 
deftasd  by  the  entail,  to  settle  the  estate  on  n  younger  (laugh- 
ter til  profereuce  to  an  elder  by  such  a  deed,  and  in  such  a  way. 


as  an  unlimited  proprietor  could  do  so  f  If  not,  where  are  the 
torms  which  authorize  such  an  exten^ve  and  radical  restric- 
tion of  the  power  bestowud  so  aa  to  exclude  the  leading  and 
prominent  and  distinctive  character  of  the  deeds  which  an 
unlimited  proprietor  could  grant,  viz.,  the  e.i.ecutii>n  of  a  deed 
wliich  should  not  depend  on  un  after  and  remote  change  of 
J  The  clause  has  not  even  indirect  words  of  qualitication 
leading  to  snub  a  restriction.  Ueuco  t'.io  mode  and  way  uf 
exercl^iig  the  powei  must  be  such  as  an  unlimited  ])roprietor 
might  avail  himself  of,  nud  then,  by  the  very  terms  of  the 
clause,  there  is  an  end  of  the  question. 

To  the  direct  etfi'ct  of  this  Utter  p:irt  of  the  clause  I  see  no 
answer  veconcileable  with  the  lair  and  technical  meaning  of 
tbe  words  employed  in  this  description  of  the  mode  and  way 
in  which  the  power  may  he  exercised,  which  description  comes 
to  be  the  practical  measure  of  its  Value  and  efficacy. 

On  the  point,  whether  the  efTott  of  any  deed  which  may  be 
granted  under  this  clau.^u  shall  be  suspended  until  tbe  gran- 
tor's death,  it  is  admitted  by  the  Lord  Ordinary  that  thu 
clause  is  ailent.  That  being  the  admitted  condition  of  the 
artrument,  I  canuot  import  into  it  so  important  a  limitation 
of  the  power  conferred,  espedfUly  after  theQourt  hare  already 
constrned  it  bo  fiivonrably  as  to  the  extent  of  the  power. 

It  has  been  further  urged  that  the  dei'd  U  ailowtd  to  be  txe- 
cutedon  tome  eoiitingeHt  tverit,  and  so  that  its  legal  effect  is  to  he 
determined  at  tltc  time  when  it  is  to  receive  effect.  But  thin 
argument  contain^  in  the  hrst  part  of  it,  an  Assumption  which 
tbe  clause  docs  not  suppoit,  and  tlie  conclusion  from  it  is,  iu 
truth,  the  whole  question  at  issue  between  the  parties. 

The  deed  is.  not  allowed  to  be  executed  only  on  somo  con- 
tingent event.  It  is,  on  the  cimtrary,  allowed  tohe.  executed  on 
the  actual  occurrence  of  the  Fitnte  of  tacts  mentioned  in  tbe 
clause.  The  deed  is  then  competently  granted  in  precise  and 
I'Xact  fullilmeni  of  the  power  given,  and  in  tbe  very  predica- 
ment iu  which  it  is  allowed  to  be  executi'd.  Although  such 
a  deed  might  be  executed  80  years  before  ilio  grantor's  deatt<, 
it  would  be  a  good  deed,  competently  griinicd,  and  quite  suffi. 
cicnt  to  fiTguIate  the  succession,  even  although  its  effect  should 
depend  on  the  state  of  things  at  the  grauter's  death.  Hence, 
therefore,  this  view  of  deciding  the  point  is  rested  on  an  as- 
sumption which  the  clause  certainly  does  not  warrant. 

I  am  in  do  degree  moved  by  the  case  put — that  the  granter 
being  unmarried  at  the  date  of  such  a  deed,  and  having  se- 
lected one  sister  in  preference  to  an.itbcr,  might  then  marry 
and  have  issue ;  and  the  question  put  as  to  that  case — wouhl 
tlie  drod  take  eli'oct  if  she  had  not  disponed  to  her  issue  1  If 
the  gi'anter  had  a  sun,  then  there  is  no  power  to  exclude  him, 
and  he  would  take  in  prc-ferencc  to  all  the  other  heirs  by  force 
of  his  place  in  the  substitution  as  a  prior  heir,  Eveu  if  the 
granter  had  omitted  his  own  heirs- futnale,  the  ordinary  condi- 
tion «i  41MB  liberia,  is  eminently  applicable  to  such  a  deed,  and 
would  evacuate  it.  Such  a  case,  then,  cannot  advance  the 
pursuer's  argument. 

On  tbe  whole,  I  am  of  opinion  that  the  interlocutor  must 
bo  altered,  and  the  pleas  In  law  stated  fbr  the  defender  sus- 
tained. 

Lord  Murray. — There  is  an  exception  in  this  entail,  giring  a 
power  to  alter  the  order  of  succession,  wifich  appoare  tome  very 
clearly  expressed,  uud  to  contain  in  ilself  an  answer  to  every 
qnefition  which  has  been  stateil  at  the  bar — (reads.) 

Ttie  Court  has  already  decided^  the  uioit  difficult  question 
which  can  occur  under  tht5clau<ie, — Whether  the  term  "daugh- 
ters," as  nsed  in  it,  can  apply  w  females  not  immediate 
daughters  of  thu  heir,  alteriug  the  destmation  f  Though  I  was 
unable  to  concur  with  your  Lordships  in  pronouncing  that 
judgment,  it  now  so  far  fixis  tliu  iuterprutatiou  of  the  clause, 
aud  that  u|)on  the  most  liberal  view  of  its  int'.-ndmeiit. 

Every  other  question  appears  to  mc  easily  solved  by  the 
wv'di  of  the  clauae. 

I.  May  such  alterations  be  made  only  once,  or  oftenor  thau 

OIK'O  f 

Here  the  clause  i»  prccUe  ;  for  it  declares  it  shall  be  lawful 
Ko  often  as  the  apparent  or  presumptive  heirs  are  females,  so 
f.ir  Co  alter  the  destination  of  succussion  above  written,  &o. 

II.  To  what  extent  is  tbe  destination  altered  f 

Uere  the  clause  is  equally  clear.  The  destination  of  the 
siiccesaion  is  to  be  altered,  so  as  to  settle  the  cistate  on  n 
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yooti^or  dnnglitei  in  preference  to  bR  c;]i3ef  daughter,  or  to 
pass  by  hiicIi  liftiightcE?  altcgctJiev,  &q.  The  dHiigliter  gtttFnp 
the  Hticccs^ion  if  (ti  Le  plDCeil  in  t])>e«ams  poeiciun  Bathv  ncJiior 
daughter  would  have  been  in  If  sho  lind  not  been  poKlfiuUcd. 
Thftt  pnrt  of  the  clnuBe  reqiiirea  no  comraentary, 

III.  The  mniii  ii>itestion  rcntaine.  Can  niich  deed^  t>o  don's 
l>y  n  deed  inttr  rii  o*,  or  liy  a  deed  morUf  roiMn  ? 

It  ifl  ndinlttcd  thnt  theclauoc  contains  BoUiiog  pointinff  oDt 
whether  a  deed  infer  viiiot  or  morHi  cauiti  ia  to  be  used.  The 
dnUse,  therefore,  k-itvca  it  de  facto  to  Lbe  heir  to  aectimpLieh 
the!«c  nvidf,  Ijy  gracitiDg  such  dt-cd  or  deeds  as  iIjrII  bo  compe- 
tent of  the  Invr^  in  tliu  AAine  lUfinridr  as  ad  unlimited  [jroprie- 
tar  Eni^ht  do.  It  is  comiicleiit  to  an  itnJnnilcd  proprietor  to 
alter  tlie  ittcpcssmn,  und  Bettlc  an  ettntc  liy  a  deed  inttrauci. 
It  Jr  alfio  compvltnt  to  Jiim.lo  iilleT  it  by  a  deed  mortis  cauio. 

If  ttie  Cotlrl  was  to  cnnfiiie  tSic  poirer  of  nlterntion  to  on© 
plass  of  deeds,  or  to  nnotlicr  cliwsof  decde,  it  tvduIJ  ai;t  directly 
contrary  to  die  ternig  of  ttirs  cIaiisi?. 

I  liold  it,  IliereforPf  to  Tm3  pcifectly  clear,  that  the  dention- 
(lon  of  tl]e  aiiccessioji  may  Ijc  alteii^d  to  (he  evleiiC  pcTmitled, 
and  the  catikt«  settled  under  tlii^  cknse,  by  nny  Xt^aX  detid 
ItDOwn  to  tbo  Imw  of  fv-otlntid,  giving  due  effect  to  the  otlior 
jirciviaiona'  of  (lie  entnil. 

It  »i:]|iL-Bts  to  mi!,  therefore,  thnt  the  interlocutor  of  the 
ItOtA  Ordiup,Ty  rnu»t  be  altored,  in  as  fdrna  It  hppeara  to  hold 
that  such  an  altuTAtion  could  nut  Vtt  maile  lij'  a  deeil  ii\ttr 
n'l'oi,  And  I  do  nut  go  upon  ony  conji^cturcB  us  to  iiitentiou, 
Imt  upon  tite  preciw  words  of  the  dan&c. 

In  coming  to  roncluflion,  I  condder  it  iiunei^essary  to 
eiiter  inUj  nny  npeculiilion  of  gL-nerul  views  nf  intention,  or 
t*tiiU  might  Lie  dunt:  l>y  mcanB  uf  AcLb  of  Pailincietit  cxtianc- 
OIIH  to  this  chiURe.  I  limit  tuy  vicwA  !□  it  Alone,  jtiid  to  hlinl 
Idny  be  done  under  it ;  and  it  ilnes  not  nppiiir  to  me  tliftt  any 
of  tlie  other  clauui  of  the  dcuil  iiikre  any  QiBtDjrial  bearing 
Dpoa  it. 

Lard  Woi}d, — The  ouly  ground  of  redncti'in  pk"Rde<I  in  litis 
lU  tJyn  u^iiagt  tlm  deird  of  ulteriLtiori  of  the  ivrdsjr  of  succeiMion 
I'XecUlt'd  hy  Culnnei  Willitini  Ketso,  in  1387,  in  fjivour  of  tlio 
dt  kndtjr,  Mi^  Elennora  Keiao.  ia— that  It  lit  not  within  llic 
povfer  of  nltvratioti,  in  fiu  far  ns  it  lettlua  the  eetatc  not  tneruly 
upon  htr  pmonaUtj,  Iml  »[iin  tipcin  the  heirs  wlinlsofiver  of  her 
Imdy,  Tii'j  mmc  gi^oiiTtd  of  ft-duction  also  a]>plii-e  tothtidccd 
of  alteration  of  A  [itil  18j9,  cxt-cikted  by  Mids  Ek-nnom  KAso 
)n  fiiVoUr  of  hiix  i'lMiiediatfl  elder  fiiKlcr,  MrB.  Ultiirsun,  inn^.. 
iniieh  it  convcj-B  tlie  estute  not  only  in  favourof  Mnt.  Ut- 
teriioii,  but,  after  her,  to  the  liclrs  ivliatt^oevcr  of  liet  body. 

1  concur  ivltti  your  Lord-^ljipa  ]n  holding  thnt  tli»t  gionnd 
Ofrcttuction  <s  not  wcll-roundud.  I  think  that  in  tho^o  canne 
•whuro  tha  power  Cfin  bu  validly  ekecutciil,  to  the  vlTeet  of  prc- 
fjriinij  one  diinghter  to  anothi^r.  not  ojify  the  diuighter  per- 
HonivHy  who  1*  so  pTefiTted,  but  the  hiMiH  v^hatBOi-vcr  of  her 
body,  Biny  be  c.impetehtty  ealEed  to  the  6iicc'cM.ion  jirt'fcriibly 
to  till!  il^iu^'iter  or  dnngtitcrB  wlig  nrc  postponi^d,  mid  tUt^  hcln 
wbalsocvi^r  of  lier  or  their  bodica. 

But  IhcD,  in  rulalion  to  M Ltei  |:^lQanora  Kelao'd  deed,  and  tho 
■Ojiue  thcioon,  it  i^*  farther  coiili^uded,  on  nnotber  and  arpn- 
rate  ground  of  ruductiou,  that  tlicy  amount  ton  eoutr&Tetitiun 
of  tilt:  onluil.  aud  are  eontief^uently  redoelble,  ThU  h  fituncl^d 
no  wliiLt  is  oaid  Co  bo  tho  suiiud  con^-truetioii  of  tbo  ecupower- 
in'4claui>t!  ill  Tirtne  of  wbich  the  deed  -Mlfl  Kranlcd,— tho  poWi?r 
^ircn  (juing  in  the  form  of  an  eKDepnon  from  the  gcus^t^i]  fro^ 
hibition  ngitlnHt  altering  the  order  of  bUCCCBaion. 

TJie  qiii-B'tioa  nA  iicaoo  i«  certuitiiy  oho  attcndcfd  with  not  a 
liLttc  Jitficdlty ;  and  Imvinj^  nriived  nt  n  result  diffurent  from 
ilint  of  your  Lorrii^hipn.  it  w  hftrdly  Dccctmry  for  roe  to  aay 
ihnt  1  cjin  have  bnt  little  coLiRduiice  io  thn^  opinion  I  have 
frjrnieJ.  But  I  ehuU  now  givo  that  OLiinion,  slating  generally 
the  vietT»on  wlikb  it  is  founded,  without  o Item ptiu^;  to  anvwor 
t  10  rarioiiB  gronndA  Mhicb  have  been  uioit  itbly  ar^d  in  sup- 
port of  an  op^oi^ile  coiielut;ioD. 

X  refer  to  lli'U  ttjruut  of  the  enspowcrmg  clati-^c,  without  do- 
taimog  the  Ciiuit  by  here  reading  it  ad  lonfjum. 

And  I  may  olM^rve  at  the  Outset,  iLnt  I  conceivo;  tliat,  in 
<letcrD]iaing  tha  import  of  the  power,  the  elfc^ct  produced  ujKjn 
{jrotterliiiB  held  by  t.-iiUJl,  or  upon  heirs  of  entail,  by  the  hitv 
«taiutSj  is  to  be  thiown  entirely  out  of  vievr,  nnd  the  queuliou 
solved  in  the  same  way  as  it  wotiLd  havo  been  if  that  act  Lad 
|Li.'vcr  been  pas§ed. 

At  th«  datu  of  M1b&  Elennora  Kelso'i^  deed  sbe  hud  two  bib- 
tuis  old«  tbftn  horBclf,  Mrs.  UtterBon,  and  Mrs.  Mariiii,  tha 


mfitlicr  of  the  ftunoer.   Her  heirB-apparcnt  or  prcinatptin  I 
w«ra  thercfora  thm  fi.'Tnnlefl;  and  by  her  deed  ahc  prcfrmJ 
Mn.  UtterEon,  and  the  heini  wbatitoerer  of  liier  body,  tolln. 
Martin,  thu  ■.•hk'Bt  of  tlic  two  BiaterB,  and  the  heirg  whalio««w 
of  liL'F  body,  who  nre  thereby  poi-tponed.  I 
Mrs.  Martin  died  in  February  1850,  and  the  pnmwr  k  Vm  \ 
eldest  itutt.    M^Bs  Kelso  \a  ntdl  alive,  mnd  it  ia  thbKfone  ccrtiift  i 
that  h'tr  hcira  nppRrcnt  or  presmraptire  are  not  note  feraala,  i 
[       lu  tvriDfl  of  ehu  destination  of  iho  entailr  hariDg  regftnl  u  I 
I     the  clause  excliiiitl nj^  heirH-porlioUerB,  wiiich  declaret  that  ibe 
Euceension  elmU  devolve  upon  the  ^lAcfi  hfir-kmnJe  withsnl 
dtviHlon,  the  pur!<uer  is  the  pnvty  erprttrlg  ralL-d  to  the 
ecBsIoli  by  the  cntiiiler,  after  Mi»a  Kelso  and  x'bt  heirs  of  her 
body.   ThtiH.  upiirt  frtkm        Et^lMi'a  deed  of  altvnUtioci,  \3m 
pursuer's  position  \u  the  dcHtinaiion  U  beyond  diipnte,  a»d  bt 
can  only  be  de]inved  of  it  it  the  right  to  do  BOCaJI  bs  dc«rif  j 
Bhewn  to  be  given  by  the  powt-r  conferred  oo  Mt«sKcll0kB 
one  of  the  d"acendnnts  of  the  body  of  Captain  John  KelM 

Now,  wliile  it  must  be  ndmitled  thnt,  M  alrtrady  stated,  hrt 
helrs4ipparent  or  presumfitive  wrre  JemaUt  wWrx  W\m  K«lw  I 
GxecQted  the  deed  of  ttlieraiion  in  April  i34!>.  wLiat  is  pl««M 
Ih,  that  tbiia      not  ButHcieUt  to  liX  nbeoluifly  its  Validilt  w 
respects  its  operative  effect,  which,  it  was  argued,  d'epeaactf, 
flccoTdtng  to  tlie  eoUud  conslntctiun  of  the  jhowur.  ii|Ma  tha  ' 
condition  of  the  lietrs,  n<it  at  the  dare  of  (be  deed.  Lot  »t  iht 
date  when  the  succmion  opeQfl  i;ndi.T  It;  and  then  it  wm 
niainLained,  that  as  Uiaa  Martin  iit  tiow  dead,  while  His 
Eleanoia  Kelm,  the  granter,  la  Btil)  alive,  aud  ii»  the  parKuf  li 
now  (he  LieAree.1  and  lawful  heirappareDt  or  presnnapltn 
nndei  the  tailzied  iiLveslituie,  hlii  righta  as  £iibBtitutc-bclT 
cutaiS  cnnnot  be  nlTcctt^d  hy  that  deed  of  AUtration. 

Whether  reference  dhall  be  had  to  the  conditiou  and  rht 
racter  of  the  heirs  at  the  date  of  the  deed  of  alterKtloi- 
the  date  of  tile  succession  opening,  in  determining  wb<.  ■ 
deed  Rhall  hare  eilect  in  ch:\nging  the  order  of  yuoee^:  -  -r 
pointed  li^  Ibe  ciitnil,  apjiL-urs  to  me  to  depend  upuu  ilic  u 
U-ntit-n  of  tlie  entiiilcr,  as  it  can  be  ct'iltrctcd  fcotD  the  wdrid 
the  i^rn powering  clause,  con^tkuing  tbeoj  fuirly  Aud  nMoiaik^ 
and  wilb  EUOll  light  OS  may  be  derived  frotu  the  rvslof  li| 
lailsie. 

Whatever  may  be  the  form  of  tli«  deed  in  which  lb*  poaw 
miglit  cymjietently  b«  esercised,— wliether  by  n  tmm 
d«ed  only,  buhjact  to  recal  by  the  grauter,  or  by  «  de**!  0W 
which  he  or  Ehii  should  have  no  control, —I  tbink  thai  AC 
structure  of  the  ehtu».<  and  its  obj«;et,  mark  that  1bfftm)r«fttl 
deed  to  l>e  txecuti  d  in  virtue  of  it,  in  pioduciDg  an  acMil 
alteratian  la  the  appointed  line  of  snCcefRton,  was  conttayiM 
upon  the  «t'ile  of  the  iK'ii»  wlu-n  the  succ>ts«ion  oou  toopn 
by  the  dfeth  of  the  granter.   The  power  conferrwl  •a.* 
alf<.-ct  the  grantii'n  own  li^hta  or  position  in  the  crjlAii 
only  ut  hi»  or  her  deallt  thai  the  deed  is  to  tftke  efleci  ;  ioJ  i  , 
cannot  think  that  if  Lbc  heir  to  succeed,  in  tenns  of  Uw  toWL 
Was  Oim  a  mah,  it  can  be  h^ld,  upon  a  5>^^nd  constmcttM  ft 
the  power,  which  is  a  power  to  alter  the  destinatioD  ol  bvob^ 
Biuu,  eoaa  toevttle  the  estate  opon  a  younger  dntightcT,  akl 
BO  on,  that  by  the  exurciso  of  ihe  power — it  q»ghl  be  iMif 
years  bLfore — and  where  tlie  faeira-appAretit  or  preraaflMV 
happeUcid  to  be  feraatt>s,  the  right  of  that  parly  cookl  lie  dfr 
appointed,    Thiri  wquld  he  to  ftlter  the  siiccwioa.  m\tm  li*  ■ 
heir  wbo  had  the  right,  by  the  entail,  to  succeed,  wm  »  saK 
by  a  deed  esectitcd  tJifiiiping  tha  line  of  siiecraeioti 
hcirs-uppHrE:i>t  or  pref'UUkptive,  then  (foialcB,  bill  wbo,  is  I^^J 
event,  lieter  had  any  ri({ht  to  succeed.    Uut  a*  I  xtmA 
power,  it  is  not  one  to  enuhle  that  tO  be  done,  !<ut  to  tw'^^l 
the  auccewiion  lu  be  ulten-d,  wtiicb  nagld  <^  Jctpt  tak«  fl^^H 
nnder  the  de^tinatioo  in  the  entail,  when  tbu  liein  Mirl^^^| 
fi^DQctlus,  by  pTcfeniiig  one  duu^hti.-r  tct  aniither  <lHgkl^^^H 
that  »  younger  daughter  ahonld  suecccd  iuetcati  of  U  ^^^^^1 
or  by  passing  by  the  aaid  daughters  altogether,  in  llio 
provided, 

It  i&  (laid  thai  the  emp^weiing  clause  don  n^t  In  «frk  ^ 
bear  tefeicnce  to  the  condition  of  the  beliv  At  the  dstewliK  I 
the  fiUocessinin  opeu«,.  and  to  their  being  then  fcKMlMk  m  IW  | 
tblni!;  on  which  tlie  operation  of  any  dwil  'X«^itrd  la 
rzerciso  of  the  power  waa  to  depend,  '1' 
B'.it  according  to  what  I  apprehend  to  be  u  .  -  . 

Of  the  clatise,  it  will,  X  think,  be  found,  thi^'  --^itfl 
deed  of  alteration,  to  actually  operate  un  "^^^1 
I    order  of  6ucecK<ioQ,  catinot,  in  all  c^es,  cle]  '  '>^VHI 

j  o,r  tQAtt«t«  Bl  its  date,  Bti4  ittnl^i^ials  at? 
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(he  ooBtrujr,  their  ateto,  whoa  the  Buccavloii  openi,  must  be 
looked  to,  and  will  legalate  whether  it  is  to  operate  or  Dot. 
'  Take,  for  iostance,  the  c&m  of  an  heir  executiog  a  deed  of 
lUtcratioo,  wheo  his  hei»-ap|>areut  or  presomptWo,  not  of  bis 
own  body,  are  females,  and  that  he  afierwardu  marriea,  aud 
has  a  son,  by  wbont  tie  is  survived.  Jt  is  cluar  that  the  son 
would  sQcoecd.  Bnt  this  shews,  that  the  fact  of  the  heira 
being  in  the  condition  reEerred  to  at  the  date  of  the  deed  is 
not  the  test  of  its  operative  validity. 

Accordingly.  thi:<  woulit  be  tbo  result  in  the  case  now  bofbre 
the  Court,  were  Uiss  Kelao  to  marry,  and  liave  a  son  who  cur- 
Tivcd  her.  The  deed  of  alteration  in  favour  of  Mrs,  ITttcrson 
would  QDdoubtedly  have  no  effect ;  and,  it  may  be,  that  the 
same  thing  would  follow  if  she  had  a  daughter,  although  the 
deed  she  had  execated  was  placed  beyond  the  power  of  volun- 
tarj  controL  I  am  noli  now  enquiring  into  the  principle 
upon  which  It  may  be  contended  that  the  son  or  daughter 
would  take  tlie  estate,  notwithstanding  the  deed  of  altera* 
tioD.  I  refer  to  such  case^  as  proving  that  the  deed  of  altera- 
tion is  not  to  be  determined  by  the  condition  of  the  heir  at 
ite  date,  and  that,  on  the  contrary,  their  condition,  when  tlio 
Buooearion  opens,  must  be  looked  ta 

But  farther,  suppose  the  deed  of  alteration  to  be  cxecntvd 
by  an  hL>ir  who,  at  the  time,  has  two  or  three  daugliters,  and 
when,  therefore,  his  or  her  heira>pre8uiiiptive  are  females,  but 
that  a  flon  is  afterwards  born  who  is  alive  at  the  death  of  the 
maker  of  the  deed  of  alteration,  I  hold,  that  »uc\i  buing  the 
state  of  things  at  the  date  wht-n  tlie  tiucceasion  opened,  t)ie 
deed  could  have  no  effect,  althoiuh  at  the  date  of  its  execu- 
tion the  presumptive  heirs  were  females;  and  this  notwith- 
standing that  the  clansu  provides,  "  that  it  shall  be  lacful  to 
Captain  John  Kelso,  and  the  other  descendants  of  bit*  body,  bo 
often  as  their  apparent  or  presumptive  heirs  are  femalefi,  so 
tar  to  alter  tbe  dustination  of  succeusion,"  and  eo  on  ;  and  on 
which  provision  the  defenders  foaml,  as  shewing  that  tbe 
Talidity  of  tlie  deed,  as  of  force  to  make  a  change  on  the  order 
of  snocesrion,  aktobdd]/  depends  on  the  condition  of  the  heira 
being,  at  it*  date,  such  as  is  above  designated.  But  if,  in  t/ial 
case,  the  terms  of  the  provision  would  not  be  of  force  to  malte 
th«  condition  of  the  heirs,  at  itd  datu,  of  overniling  wui^bt  in 
the  question  of  its  efficacy,  to  the  exclusion  of  their  c^cditoio, 
when  the  succession  opened,  Iwing  a  necessary  element  in  its 
tlet^sioa,  I  do  not  see  how  the  terms  of  the  clause  can  admit  of 
a  reftdfug  W  which  it  can  be  held  that,  in  a  case  like  tbe  pre- 
■eat,  tbe  twsaey  of  the  deed  must  be  determined  by  the  condi- 
tion QriTUie  heir  at  its  date,  and  that,  if  only  the  heirs-apparent  or 
presumptive  were  then  females,  it  shall  operate  as  an  alteration 
of  the  order  of  succession,  whatever  changes  bad  subaciiuently 
taken  place,  and  although,  when  tne  succession  opened,  tbe 
heir  apparent  was  not  a  female,  but  a  male.  If,  in  the  one 
case,  tbe  operative  effect  of  the  deed  is  to  be  regulated  by  the 
condition  of  the  heir  at  the  latter  period,  it  does  not  appear 
to  me  that  it  can  be  condatently  found  that  it  is  not  to  do  so 
in  others.  There  is  no  room  for  coneludiog  that  there  was  to 
be  a  different  rule  in  different  caao^.  Oae  role  for  all  could 
alone  he  contemplated  ;  and  if,  in  one  case,  the  term  of  the 
sncoessioa  opening  must  be  lookctl  to,  this,  as  it  appears  to 
me,  ought  to  have  the  greatest,  or,  rather,  dedsive  weight  in 
the  solotfon  of  the  question,  whether  it  is  not  also  to  be  looked 
to  in  others. 

Bat,  on  the  other  hand,  if  the  plea  of  the  defenders  la  pnilied 
the  length  that,  in  all  cases,  without  exception,  the  validity  of 
the  deed,  to  ^re  effect  to  the  alteration  of  the  succession  it 
eoateins,  depends  whdly  on  whether  at  its  date  tlie  heirs-ap- 
parent or  presnmptire  were  female?,  and  that  the  extent  and 
import  of  the  power  was  such,  that  in  that  case  it  must  have 
efi^t  when  the  succession  open»,  be  the  condition  of  the  heirs 
rAm  what  it  may,  this  would  load  to  a  result  which,  to  my 
mind,  would  be  coiiclurive,  that  the  condition  of  tbe  heirs  Ht 
tbe  date  of  the  succession  opening  was  all  in  all  to  iu  efflciucy, 
far  otherwise,  then,  in  all  the  cases  which  have  been  pui,  the 
male       afterwards  bom  and  surviving  would  be  excluded. 

The  Lord  Ordinary,  in  his  note,  has  refurr,^  to  another  ex- 
ception in  the  entail  from  the  prohibition  sgaitiat  altering  tbe 
ortler  oi  succession  in  the  case  of  apparent  heirs  being  itwap- 
abt*  of  succeeding,  in  respect  of  fiwfeiture  for  treason  or  other 
Icfal  Ittcapscity.  In  that  case  it  appears  to  me  to  be  clear 
(■aid  ta  that  I,  with  deference,  difEer  (torn  JjotA  Cockbum),  ^t 
the  deed  execoted  daring  the  subsistence  of  the  attsind«r  would 
k*  lat^watiTe,  if,  when  it  came  to  be  acted  on  by  the  death 


of  the  granter,  the  incopatity  of  the  heir  to  succeed  wlio  had 
Ifeen  passed  by  had  been  removed.  No  doubt  tliere  Is  some 
difference  iu  the  wording  of  that  provision  and  the  one  upon 
which  tlie  present  discussion  has  arisen :  but  I  think  that  when 
its  terms  are  attended  to,  and  aUo  those  in  which  they  are  both 
mentioned  in  the  clause  immediately  following  the  provision 
in  qaestian,  tbey  will  be  found  to  shew,  that,  according  to  the 
s  mud  rca  ling  of  t)ie  latter,  no  deed  of  alteration  in  virtue  of 
it  van  have  any  effect,  if,  wlien  the  successiou  opous,  the  heira 
are  not  females. 

In  the  provision  relating  to  heirs  incapacitated,  the  power 
is  "  so  far  to  alter  the  destination  or  order  nf  succession  abirve 
written,  as  to  exclude  such  incapaciiatcd  person  from  the  riglil 
of  ducueediiig  to  the  foresaid  lands,"  &e.  Then,  in  the  clause 
providing  for  the  exercise  of  that  power  of  alteration,  and  also 
of  the  one  in  qneitiun  In  tlie  case,  *'  tlie  heir  in  right  of  the 
estate  fur  the  time  being  shall  be  clothed  with  a  husband," 
it  is  declared,  "  that  uotwithstaiiding  thereof  it  shall  be  com- 
petent to  Iter  to  make  the  aforejuid  alteration  of  the  course  of 
succeision,  excluding  the  person  or  persons  incapable,  or  heirs* 
female  aforesaid,  by  herself,  without  her  husband's  consent." 
Thus  botli  the  powers  of  altering  the  destination  of  saccesdun 
are  here  described  as  powers,  the  effect  of  which,  wheo  exer- 
cised, is  to  be  that  of  excluding  the  person  or  persons,  or  heirs- 
female  thereby  displaced  from  their  position,  in  the  entail. 
They  are  altL^rations  of  the  order  of  succession,  excluding  Die 
persons  incapable,  or  heirs-female  aforesaid.  But  if  it  be  free 
from  doubt,  as  I  think  it  is,  that  by  one  power  the  person  or 
persons  incapable  wlio  can  be  excluded  are  onljt  those  who  may 
be  incapable  at  the  date  of  the  succession  opening — that  it  is 
to  the  condition  of  the  heir  at  that  date,  and  not  at  the  date 
of  the  deed,  that  the  operative  effect  of  the  deeJ  must  depend, 
it  appears  to  me  tlie  same  rule  must  have  application  in  the 
other,  botli  powers  being  shewn  by  the  words  used  in  reference 
to  boUi,  to  be  powers  which,  in  the  contemplation  of  the  en- 
tailer, were  to  liave  the  same  operative  effect  upon  the  course 
of  succession  appointed  by  tlie  enUil,  and  that  the  one  was  not 
to  be  of  force  to  produce  an  alteration  excluding  an  heir  eittitled 
to  succeed  in  circunislanccs  In  which  tlie  other  *  ould  not  do  so. 

I  have  not  overlooked  the  fact,  that,  in  giving  the  power,  in 
virtue  of  which  Mi«9  Kelso's  deed  was  executed,  it  is  added,  that 
"  for  these  ends"  the  party  exercising  it  ntay  "  grant  such  deed 
or  deeds  as  shall  be  competent  of  tbo  law,  in  the  same  mailner 
as  an  unlimited  proprietor  miglit  do,"  or  tiw  observationa  which 
were  foaodcd  upon  it.  But  I  cannot  say  that  either  have  made 
any  great  impression  on  my  mind.  I  do  not  think  that  such  a 
provision  is  of  any  material  consideration  as  aiding  tlie  nBcer< 
tainment  of  the  extent  or  nnture  of  the  power  conferred.  Deing 
introduced  by  the  words,  "  for  these  ends,"  it,  I  opprebend, 
amounts  only  to  this,  that  wliatover  may  be  the  power  (which 
must  be  altogether  independently  fixed),  then,  in  order  lotlie 
<:arrying  into  effect  tbe  exercise  of  that  power  so  defined,  the 
heirs  shall  be  as  unfettered  in  relation  to  the  deeds  to  be 
granted,  as  if  they  were  unlimited  proprietors. 

1  am,  therefore,  upon  the  wiiole,  of  opinion  with  the  I^ird 
Ordinary,  that  Miss  Kelso's  deed  of  alteration  of  April  1840, 
and  the  instrument  of  sasine  following  thereon,  which  affects 
tlie  liinds,  and  the  decreet  of  7th  March  1850,  ought  to  be  re- 
duced. Perhaps  there  might  be  a  question  as  to  the  reduction 
of  tlic  deed  of  altcraitim  itself,  because  it  may  bo  said  to  have 
been  competently  executed,  although  it  must  be  suspended  as 
to  iu  operative  effect,  that  being  dependent  ud  tbe  eondltitm  of 
the  heir  at  Iier  death,  which  at  that  date  may  be  different  from 
what  it  is  now.  But  this  could  only  be  material,  if  tliere  is  a 
possibility  of  tlie  condition  of  the  heirs  bring  then  sach  as 
would  admit  of  tbe  deed  being  acted  on. 

I^nayadd,  1st,  that  I  am  satisfled  that  ^he  power  having 
been  once  exercised,  altering  tlie  order  of  succession  among 
Miss  Eleanors  Kelso  and  lier  risters,  affords  no  ground  for  find- 
ing that  It  cannot  be  agun  exercised  by  her.  And,  2d,  that  al- 
though I  do  nut  think  that  the  terms  of  Colonel  William 
Kelso's  deed,  taken  along  with  the  empowering  clause,  are  suf- 
ficient to  restrain  Miss  Eleanora  Kelso  from  exorcising  tbo 
power  of  alteration  to  the  effi;ct  of  changing  the  order  of  succes- 
sion, as  it  would  stand  upon  Colonel  William  Kelso's  deed,  uom- 
tnned  with  the  destination  in  the  entail,  Icertainly  am  farftooi 
being  of  opinion  that  it  is  not  deserving  of  eonsIderaUon. 

Lord  dekburn.— On  the  question,  whether  Colonel  William 
or  Miss  Eleanora  Kelso  had  power  to  prefer,  not  merely  a 
younger  heir-female,  but  the  htir*  of  thai  h'ir-/tiSal£jh>fy,\ngrr$ 
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with  tbe  Lord  OrJinaiy.  TIte  cotutroction  contended  for 
iho  inirstier,  which  limits  the  power  to  the  y ounger  heir-female, 
to  Uu  exdanm  htr  kein,  Memi  to  nw  to  be  irrecondleftble  both 
TO  tlie  wordi  and  to  the  declared  object  of  the  deed.  When  the 
hcira-presamptlve  are  females,  the  entailer  allows  the  person  in 
piisBession  "  to  alter  thi  destination  of  suceettion," — not  the  mere 
individual  succession  of  the  heiress  preferred,  bat  tbe  whole 
coime  of  the  dettimiCion.  And  the  possessor  is  to  do  this  by 
s:U(inff  the  estate,  and  tliia  as  freely  us  it  could  be  done  by  "  an 
unlimited  proprittor."  I  cannot  exhaust  these  words,  or  attain 
the  avowed  object,  by  merely  allowing  the  preference  to  be 
given  to  tbe  single  selected  heir-female.  The  deed  declnres,  in 
Dootber  claase,  that  when  the  succeesion  devolTes  on  the  eldest 
heir-female,  it  ahalt  descead  to  the  heirs  of  her  body.  Descent  to 
her  heirs  is  a  part  of  the  line  of  dustination.  Now,  whon  tlie 
heir  In  possession  is  allowed  to  exclude  the  eldest  beir-femala 
and  to  prefer  a  younger  one,  tbisquality — of  descent  to  her  beirs 
— atta<uieB  to  the  Qominee.  No  other  construction  will  sMle  the 
estate,  aa  an  unlimUed proprietor  might  in  a  new  datiaation.  The 
Apposite  construction  would  dittwh  tbe  euccessiont  by  exposing 
it  to  the  chance  of  rererting,  after  the  expiration  ol  individual 
lives,  to  new  lines,  or  to  revivals  of  old  lines. 

On  the  question,  whether  tlie  exercise  of  the  power  can  re- 
reive  effect  prior  to  the  death  of  the  perton  exereint.g  it,  I  differ  fircHn 
the  Lord  Ordinary,  who  has  decided  that  it  can  not. 

On  this  point,  nothing  is  necessary  except  to  read  the  clause ; 
the  clearness  of  which,  so  as  we  avoid  our  own  speculations, 
secuis  to  me  to  supersede  all  doubt  It  confers  a  power  on  the 
heir  in  posaesdon  to  alter  tbe  destination  m  a  pariieular  existing 
erent,  and  as  often  as  tliia  event  shall  occur.  The  power  may 
be  exercised  "  as  oftm  as  the  apparent  or  prtwmpHm  heirs  are 
femalet."  Not  o.vcs — throughout  the  endurance  of  tbo  entail — 
but  as  often  ;  and  not  in  reference  to  any  falwe  or  contingent 
state  of  mattiTR ;  but  as  often  aa  the  presumptive  heirs  asb — 
that  is,  are  at  the  moment — ftimalea;  and  this  as  freely  as  might 
be  dons  6^  an  mlimiied proprietor.  Notwithstauding  these  very 
plain  wonhi,  it  is  argued,  that  though  the  heir  in  possession 
may  perform  the  ceremony  of  executing  a  dted  whenever  the  pre- 
sumptive heirs  art  females,  the  power  cannot  be  exercised  effto- 
iually,  which  means  that  it  cannot  be  exercised  at  all — that  is, 
that  its  exercise  cannot  reeeive  effect — until  be  be  dead.  The 
ground  of  tliia  view  is,  that  it  is  not  tbe  clrcumstancee  existing 
at  the  time  tjf  exercising  the  power  that  are  to  be  considered,  but 
tlie  remote  and  uncertain  drcumalances  that  may  exist  at  the 
period  of  the  txerdtei^t  death  ;  ao  that,  if  tbe  presnmplire  hcdn 
tempore  mortis  happen  not  to  be  females,  ^eir  having  bera  ao 
when  the  power  was  exercised  becomes  of  no  consequence. 

Now  I  can  neither  reconcile  this  to  the  words  nor  to  the  ob- 
ject of  the  deed.  Tbe  object  was  toget  the  destination  settled 
— and  settled  by  the  ariftt'a^  bdr^-«s  an  w^miudpr^nittor.  I 
do  not  see  how  this  can  be  done  if  tbe  existing  heir  is  obliged 
to  live  on,  uncertain  what  the  reanlt  is  to  be^rippled  in  all 
his  views  and  plans,  and  Ida  destination  liable  to  be  broken  up, 
nt  any  moment  of  his  whole  future  life,  by  the  accident  of  a 
postponed  elder  sidter  having  a  son,  and  thereby  making  the 
presumptive  heir  cease  at  his  death  to  be  a  femtUe.  Nor  is  this 
reconcileable  with  tbe  words  of  the  deed. 

Accordingly  It  is  not  either  on  the  words,  or  on.the  object  of 
the  deed,  that  the  pursuer  rests ;  but  on  stating  certain  resuUe 
of  tbe  defender's  coustruction  which  lie  thinks  odd,  or  incredible 
thut  they  could  have  been  within  tbe  entailer's  contemplation. 
The  whole  of  these  supposed  results  resolve  into  this,— that  it 
would  be  strange  to  suppose  that  the  entni'er  meant  tbe  power 
to  be  exercised  at  a  period  when,  rnddetttatlg,  the  preeamptive 
heirs  were  females,  though  chia  state  of  matters  might  cease 
during  the  life  of  the  person  exercising  it.  So  f»ir  was  this  car- 
ried,  that  tbe  immedintely  preceding  clause,  which  empowers 
the  heir  in  possession  to  exclude  an  atlainUd  traitor,  lias  been  taid 
not  to  continue  G&ctuat  if  the  attainder  should  be  nftern-ards 
rvveraed.  So  far  from  seeing  anything  strange  in  thtse  results, 
it  appeara  to  me  that,  with  the  rnlaiter's  object,  ibey  are  exactly 
what,  had  he  foreseen  them,  he  would  have  desired.  I  can  dis- 
cover no  ground  for  believing  that  he  meant  the  traitors —whom 
he  ejects  on  account  of  their  incurrini  attftindcr — to  get  back 
the  estate,  by  iiaving  the  good  luck  lo  get  their  attainder  re- 
versed. He  plainly  meant  the  destinaiiim  to  be  setiled  at  once, 
and  not  to  be  subject  to  subsequent  accidcnlr,  throughout  the 
whole  life  of  the  person  availing  himself  of  the  power. 

It  was  observed,  thnt  there  was  at  least  one  event,  viz..  tbe 
cxerdser  of  tbe  power  having  afterwards  himself,  or  herself,  a 


eon,  nho,  it  was  said,  would  certainly  not  be  ezclnded,  vA  iat 
one  case  of  the  kind  being  dear,  there  might  be  olben.  £i« 
if  tbis  were  true,  it  would  not  foUow  tliat  ooe  enqitiiiMkht 
every  ezerdse  of  the  power.   But  I  do  not  admit  it  tabeSv, 
In  cases  depending  on  tomvum  lau,  the  principle  astnelibu*. 
c'ssmV,  is  held  to  be  an  implied  condition.  But  thers  is nAi( 
X't  prevent  the  application  of  tbis  principle  from  bsiag  oM 
by  a  deed.   There  is  surely  nothing  lUe^oI  or  inoompsccst  dm 
entiiiler  allowing  an  heir  in  possession  to  ezdade  his m  tk^ 
dren  from  the  succession,  and  making  tbe  possible  eteriai 
this  power  a  condition  of  the  entail  I  think  this  has  Iikb4smi 
here.   The  possessor  is  allowed  (as  I  think)  at  any  maaeti  t 
w  iiiuh  the  presumptive  heirs  are  ft;maleii,  to  select  one «( tkw 
femitica,  and  to  settle  the  destination  on  her  to  IheexcltNa 
the  heirs  of  the  bodies  of  the  otlier  females,  including  ibe  feiifl 
of  the  body  of  the  very  person  exercising  tlie  power.  It 
seem  odd  in  Colonel  Kelso  or  in  Uias  Bleaoora  to  out  Ibdrtw 
hypotiietical  sons ;  but  they,  as  other  heirs  may,  {'"^■Wj 
tliunght  the  hypothesis  ratiier  violent,  and,  at  loy  nuf,  fef 
were  entitled  to  exclude  tlieiu  by  this  deed. 

The  Court  pronouneed  the  following  int«locBtor:- 
"Having  advised  the  reclaiming  notes  for  the  parties  ijuid 
the  interlocutor  of  the  Lord  Ordinary,  of  date  18th  Di.vtiiiM 
1852,  the  Lords  rffnso  the  reclaiming  note  for  Mis.  Kekiltir- 
tin,  and,  to  that  extent,  adhere  to  the  interlocutor  oitki 
Lord  Ordinary  so  far  as  complained  of  by  that  redaimiii{»ib:  | 
and  of  new  repel  the  reasons  of  reducUon  of  tbedccdicillc) 
for  under  the  first  and  second  reasons  of  redaction  :  So^ui 
the  defences  so  far  as  applicable  to  these  deeds,  and  i^soila 
and  decern.  Bat,  in  so  far  as  the  interlocntor  is  codi^^ 
of  by  the  reclaiming  note  of  Miss  Eleaaora  KclWiSlwih 
same ;  repel  the  reasons  of  reduction,  so  far  as  directed  , 
the  deeds  called  for  nnder  the  third  and  fimrth  bead  oft.* 
summons:  Stubun  the  defencea,  aasollide  and  decen,u: 
therefore  assoilxle  from  tbe  whole  conclonont  ttf  the  lu- 
mons,  and  decern  :  Find  no  expenses  due  to  either  fsAiM 
decern.'' 

Lord  Ordinary,  Anderson. — Act.  Dean  of  FftcnUy  (Tn|& 
H.  J.  Uobertmm,  N.  C.  Campbell ;  A.  Nairae,  U  S.G. 
AlL  Neaves,  Mure  ;  Hunter,  Blair  and  Cowan,  WA4^~ 
L.  Cferfc— (F.H  )   

Secokd  Dm-nnr. 
Omitted  of  its  proper  datc--2Stfa  Jane  185S. 
William  Kblbo  Mabtin,  Pursuer,  v.  ELUlfMlKIU^ 

Entail — Construnion — Destination — Power  to  Alier-li< 
strict  entail,  the  elauee  prahikituig  alteration  ej  tie  u» 
sioH  eomlaintd  en  exeqtlion,  that  it  shauU  it  larfii  c  <'•' 
firti  substitute  and  his  deacetidants,  as  often  at  their  *ffK» 
or  presumptive  heira  were  females,  to  settle  the  etUli  V*" ' 
younger  daughter  in  preference  to  an  elder — ^K\Atktldtm 
daughter  did  not  solely  mean  the  daughter  of  the  ftnes  tie 
cising  the  power  of  alteratioUt  but  that  that  pomerwesfri^ 
l/le  to  the  caie  where,  the  heir  la  pessessjba  betng  ehMlat.i' 
next  heirs  were  females. 

This  case  was  snpplementarj  to  tbe  one  immedoSt-; 
before  reported. 

The  lands  of  Dankcith  in  Ayrahiro  were  sbietlT 
tailed;  under  a  destination  to  theentuler:  vhoB  ft^ 
to  Captain  John  Kelso  and  the  heirs  whatBDemof  ^ 
body;  whom  failiogj  to  certain  other 
"  heirs,  it  l>eing  dechtfcd,  that  *  the  eldest  heir-fitBak,  ssd^ 
descendants  of  her  body,  so  oft  as  the  SDcoeesioti  sbaM  dm'*' 
upon  females  or  their  descendants,'  sh^  excluds  ^ 
hcirs-portioners,  and  '  ahall  succeed  '  always  witbost 
Uiroughout  the  whole  course  of  sucoeadon.' " 

The  prohibition  against  altering  the  order  of  noetB* 
contained  the  following  exception : — 

"That  it  shall  bo  lawful  to  the  said  Oapt^  MsE* 
and  the  other  descendants  of  his  body,  so  often  m  ttdi^ 
rent  or  presumptive  heits  are  females,  so  far  to  alttiftiiw''* 
tion  of  succession  above  written,  as  to  aettte  the«|Wl4"'* 
younger  daughter  in  preforenceto  an  dd^^ipht** 
pas.  hy  such  ^'^-i^^^^^^^^ffO^fi^^'^ 
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tli«  presBmptiTe  hcii-mal«  dceoended  of  the  body  of  the  a^d 
Captain  John  Kelso ;  and,  for  Uieie  ends,  to  gimnt  aoch  deed 
i>r  deeds  M  8b»ll  be  competent  of  the  law,  in  the  same  manner 
w  an  nniiinlted  pr^rietor  might  da" 

The  Ute  OoloDel  William  Kelso  of  Daokeiih,  wbo 
died  nninarried  in  1844,  was  a  descendant  of  ihe  body 
of  C^ttun  John  Kdso,  and  was,  in  1837,  heir  iu  pos- 
Ksaion  of  the  estate. 

In  that  year  his  presumptive  heiia  were  females — viz., 
Ills  fonr  sisters,  of  whom  Ihe  eldest  was  Elizabeth  Kelso 
or  Martin  (the  ptirsner'a  mother),  and  Kleanora  Kelso, 
the  defender,  was  the  youngest. 

In  1837,  Colonel  Kelso  executed  a  deed,  by  which, 
proceeding  on  the  power  of  alteration  in  the  entail,  fail- 
ing heirs  of  his  own  body,  he  called  the  defender  and 
the  heirs  of  her  body  (o  tho  Bncoesnon.  This  deed  was 
(qualified  by  a  declaration,  that  in  case  it  should  be  held 
ihat  Colonel  Kelso  was  not  entitled  to  call  the  defender's 
heirs  to  succeed  after  herself,  the  deed  was  to  take  eflbct 
oaly  to  the  extent  of  calling  the  defender  herself. — (See 
the  clause  quoted  in  the  preceding  report.) 

On  Colonel  Kelso's  death,  the  defender  raised  an 
action  of  declarator  asainst  the  pursuer's  mother,  to 
have  it  found  that  the  deed  of  preference  in  her  favour 
was  a  valid  exercise  of  the  power  of  alteration  contained 
in  the  entail,  and  that  she  was  consequently  entitled  to 
u:>e  and  possess  the  estate  as  heir  in  possession.  In  this 
action  decree  was  pronounced  in  absence,  and  thereafter 
the  defender  petitioned  for,  and  obtained,  the  disentail  of 
the  estate. 

In  these  circumstances,  the  pursuer  (his  mother  being 
dead)  raised  a  reduction  of  the  deeds  and  decrees  in  favour 
of  the  defender,  in  so  far  as  the  heirs  of  her  body  were 
called  to  the  succession  immediately  after  herself.  The 
I^ord  Ordinary  in  part  repelled,  and  iu  part  sustained,  the 
reasomi  of  redaction,  and  both  parties  reclaimed — (iSeo 
vase  reported  imme^tely  before  this  one.) 

The  present  was  a  sapplementary  action,  concluding 
for  redaction  of  Colonel  Kelso's  settlement,  and  the  deeds 
fallowing  thereon  tn  toto,  on  the  ground  tliat 

the  exception  in  Ute  entail  in  favonr  of  the  desocndatits  of 
Die  body  «  Captain  John  Kelso,  was  limited  to  the  case  where 
•uiy  such  descendant  had  dauglitera  wbo  might  be  preferred 
t  •  each  other,  or  paused  over  altogether,  In  &vour  of  a  pre- 
Kimptive  heir-male  descended  of  the  body  of  Captain  John 
Ivi'Imj,  whereas  Lieutenaiit-CoIODel  Willium  Kebo  having  died 
unmarried  without  children,  was  not  in  a  situation  to  exer- 
I'itti  the  power  conferred  by  the  exception," 

The  defender  amioered,  that  the  power  contained  in 
the  exception  was  not  limited  to  the  case  of  the  heirs- 
irreaamptive  being  the  daughters  of  the  heir  in  poraession, 
but  extended  to  every  ease  where,  as  here,  the  [u^sump- 
tive  heirs  of  a  descendant  of  Captain  John  Kelso  were 
females. 

'He  Lord  Ordinary,,  in  respect  of  the  dependence,  in 
the  Second  Division,  of  the  original  action,  made  great 
avizandum. 

Xerrf  CodAurit. — am  ftf  opinion  that  the  plea  on  which  the 
piirraer  rests  this  port  of  bis  supplementary  action  ought  to  be 
repelled.   1  think  so  fur  these  reasons — 

In  tbe  first  place,  the  case  for  which  the  entailer  meant  to 
provide,  was,  that  of  the  apparent  or  presumptive  htiis  being 
(emaleB, — not  being  daughter*  of  the  person  exercising  the 
pcrmiMion  of  cbauging  the  order  of  succession,  but  ftmalu. 
Tills  bdag  the  declared  object  of  the  clause,  the  subsequent 
t'fovMen  most,  if  possible,  be  construed  in  such  a  way  as  to 
prtiioate  the  attainment  of  the  o^eet,  and  not  so  m  to  defeat  it. 
Itui  the  pursuer's  construction,  which  allows  the  power  to  be 


exercised  only  towards  daughitn  <^  Ou  ftrtm  eureiting  it,  Aovt 
ai^war  to  me  to  restrict  the  power  fax  wltbln  the  entailer'B 
avowed  ol^ect.  If  he  had  intended  to  make  it  applicable 
solely  to  daughters  of  the  existing  heir,  I  cannot  conceive  bow 
he  came  to  speak  of  all  tgtpartnt  or  prtnmptive  htirs  whatever. 
The  pursuer's  plea  implies,  that  in  no  ran  could  ant/bodi/  bid 
dmig/Uen  be  telexed  from,  orpatedover.  Mo  bachelor,  according  to 
thin,  can  exercise  the  power ;  and  thongh  a  father  may  exclude 
his  daughters^  he  has  no  such  power  over  bis  Asters  or  nieces. 
These  appear  to  nio  very  odd  results,  and  most  improbable 
mesforthe  entailer  to  have  contemplated.  Something  wassaici 
in  argument  about  the  expression,  keirg  apparent  or prtmmptive ; 
meaning.  In  the  law  of  Scotland,  only  children,  or  some  definite 
class  uf  heirs.  I  do  net  admit  this,  either  in  our  legal  or  in 
our  ordinary  language.  I  never  beard  before,  that  a  man's 
idster  or  nieisc  could  not  be  his  apparent  or  presumptive  heir. 

In  the  tteond  place,  in  extending  the  power  beyoud  the  csso 
of  the  daughters  of  the  heir  exercising  it,  we  are  within  the  very 
vord»  of  the  power.  The  deed  says  that  the  party  may  settle 
the  estate  "  upon  a  younger  daughter."  A  daughter — not  a 
daughter  of  kU  own — but,  a  daughter.  I  cannot  convert  a  into 
Am.  So  that  it  just  means  an  hdr-femaU,  the  daughter  of  auy< 
body  wiUtn  the  destination. 

That  this  Is  the  tone  meaning  is  proved,  in  the  third  place, 
by  the  rule  that  is  given  In  an  adjoining  clauxe  as  to  the  ezcr- 
rise  of  tho  power  by  a  married  heiress  of  entail.  It  is,  that  she 
may  exercise  it  without  the  consent  of  her  huRbimd.  "  It  H)iall 
be  competent  to  her  to  make  the  foresaid  alteration  exclud- 
ing tlie  persons  incapable  (by  foi-feiture  &c.),  (r  htira  femaU 
ofbretaid,"  without  his  consent.  What  btirs are  these  r  Just 
the  persons  previously  spoken  of  as  dsughtera  It  Is  a  decla- 
ration, or  at  least  an  unavoidable  implication,  tluht  by  dangh- 
ters  are  meant,  not  merely  the  daughters  of  the  party  aYtdling 
himself,  or  herself^  of  the  power,  but  all  helrs-femalo. 

1  hold  the  pursuer's  construction,  therefore,  to  be  Inadmis- 
sible. 

Xonf  Jfomw^The  case  turns  on  the  following  clause  of  the 
deed  of  entail-— (reads  clause  atid  exception  quoted.) 

It  is  no  doubt  posrible  to  construe  this,  so  as  that  a  younger 
daughter,  in  preference  to  an  elder  daughter,  shall  not  be  held 
to  mean  a  younger  or  an  elder  daughter  of  Oaptnin  John  Kelso, 
and  tho  other  descendants  of  his  body  wbo  shall  make  the  al- 
teration, but  altio  any  daughter  of  any  other  of  the  descendants 
of  Ci^itain  John  Kelso,  though  not  standing  in  that  relation 
to  the  maker  of  the  alteration,  but  a  rister,  onaunt,  oracoosln. 
But  that  is  not  the  plain  and  obviousconstmction  of  Uie  terms 
used,  but  somewhat  forced. 

The  clause  provides,  tliat  It  shall  come  to  use  so  often  as  the 
heir-apparent  or  presumptive  heirs  are  female. 

1  have  eoaie  doubt  whether  the  term  apparent  or  presump- 
tive beit  can  apply  to  any  female  but  an  immediate  daughter. 

The  alteration  allowed,  is  to  settle  the  estate  on  a  younger 
daughter  in  preference  to  an  elder,  or  pass  by  such  daughters 
altogether,  and  settle  the  estate  on  the  presumptive  heir-male. 
If  ilie  question  is  pot.  Whose  daughters  are  they  who  are  to  be 
preferred  ur  postponed  f  the  obvious  answer  seems  to  he,  the 
daughters  of  the  person  making  the  settlement 

It  is  a  very  extraordinary  power.  It  is  a  deviation  from  the 
line  of  descent  established  by  the  entail,  which  must  be  con- 
sidered as  the  leading  object  of  the  deed.  Such  deviation 
ought  not,  therefore,  to  be  extended,  but,  on  the  contrary, 
strictly  construed. 

1'he  maker  of  the  deed  might  he  of  opinion  that  there  was 
little  riitk  <^  any  heir  postponing  the  sucesssion  of  bis  owu 
daughters,  orezcluding  titem  alt^tbet  without  any  good  and 
sufiScient  reasons,  of  which  he  wax  bettor  able  to  Judge  than 
be  could  be  in  the  oane  of  any  persons  bat  bis  owd  children, 
because  be  would  he  restraiued  byaatural  affection  from  any 
caprldons  exerdse  of  the  power ;  hut  that  it  might  be  more 
capriidously  exercised  where  it  was  not  controlled  by  the  na- 
tural affection  of  a  parent  to  a  child. 

On  these  grounds,  I  hold  that  the  succesdon  could  not  be 
altered,  unless  where  the  daughters  of  the  person  making  the 
settlement  were  the  persons  to  be  affected  by  It. 

Lord  Wood. — I  think  there  is  great  weight  In  the  observa* 
tions  of  Lord  Hurray,  but  I  liave  come  to  a  different  opinion. 

The  power,  the  validity  of  ^e  exerdse  of  which  Is  in 
'   queetion,  is  an  exemption  or  exception  from4be  general  pro- 
hibition against  altering  the  order  of  «n^4BtaQr\/~\Q  I  h 
i      The  power  is  given  to  Captkt'fi'lltlft'Seni^  Vnd~i!)^&T^ 
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Thu  vaa  an  ap^lioation  bj  the  curatttr  bonis  of  George 
Sutherland  Sinclair^  a  Innatic^to  authorize  the  application 
of  part  of  bis  fuada  to  the  support  of  a  destitute  sister. 

The  laaatio  was  unmarried,  and  it  was  stated  that  the 
phyncians  had  no  hope  of  his  recovery.  He  was  also 
stated  to  have  in  the  asylam  every  comfort  which  his 
sitaatioQ  admitted  of. 

In  Uiese  oircunutanoes,  the  curator  imis,  having  a 
Buipltts  fund  of  about  ^24,  proposed  to  ai^Iy  it  to  the 
msiotenance  of  the  lunatic's  nster. 

The  Accountant  of  Court  returned  an  opinion  in  this 
matter  oootiuning,  inter  alia,  the  following  passage : — 

'*  The  Mtate  of  Ur.  Jahies  Sutherland  Sinclair  appears  to  be 
tlie  ooly  one  from  which  anj  aiirplus  coald  be  sparra  for  UIh 
Ana  SincMr.  The  responribtUty  for  ber  alitocnt  seems  to  He 
betwwD  him  and  the  Parochial  Board. 

"  Includiog  the  receut  increase  of  bis  ward's  Income  by 
about  £22  per  anaani,  the  lactor  Bccms  cooSdent  that  he  may 
now  have  a  disposable  surplos  of  £24  a-year,  and  (suving  all 
le^  questions,  on  which  he  does  not  wnture  to  exprcra  any 
opinioo)  the  acoonntant  is  of  opinion  that  tlie  curator  may  he 
aatborixed  to  allow  to  Miss  Ann  tiioclalr  an  aliment  not  ex- 
ceeding the  rate  of  £24j>er  anDoin,  payable  while  the  estate 
nodtrr  ills  charge  can  afford  it,  and  the  circumstances  of  Uiss 
Ann  Sinclair  rLtjuire  it." 

Ritchie,  in  support,  pleaded — -that  as  the  obligation  to 
aliment,  as  between  parent  and  child,  was  permanent, 
and  as  in  this  case  the  property  of  the  lunatic  brother 
was  heritable  property  derived  from  the  fnther — that, 
aa  his  father's  representative,  he  was  in  loco  pain's  to 
the  petiUoner,  and,  bewldes,  ex  ekbito  naturali  bound 
to  support — that  u,  by  the  usage  of  Scotland,  the 
oblif^tion  to  support  the  yoniTger  ohildroi  was  continued 
after  the  fathn's  death,  if  he  was  proprietor  of  a 
landed  estate,  and  so  was  transferred  against  the  eldest 
SOD  and  heir,  as  representing  the  father— he  was  bound 
to  maintain  his  younger  brothers  and  sisters. — Erak. 
B.  i.  'Pit.  vi.  §  58. 

Lord  Pretideat. — I  doubt  the  abstract  power  of  the  Court  so 
to  deal  with  the  funds  of  a  lunatic  It  is  a  question  between 
the  Farrcliial  Board  and  the  lunatic  as  to  tlie  maintenance  of 
this  destllute  rister.  We  cannot  deal  with  It  In  this  shape.  I 
am  for  refusing  this  application. 

The  other  Judges  concurred. 

Aet.  Canity  KtoUe;  Charles  Bpence,  S.8.C.  Agaa.~\V. 
(F.U.) 


20lh  July  1853. 
8iooin>  DiTision. 
A,  Puraner,  v.  B,  Defmder. 

Divorce — Adultery — HuRbaod  and  Wife— Personal  bar— Mora 

 Reminio  Injurite— Presnmption — Ciramttaneei  and  mora 

in  vhieh  the  Court  rtfiued  to  eaterimn  an  action  of  divorce  on  ike 
gro'fid  oj  aduUtry. 

This  was  an  action  of  divorce  on  the  nronnd  of  adul- 
tery.   It  was  reported  by  the  Lord  Orainary  with  the 

fulfowing 

"  Ifote. — ^Thls  Is  an  acUon  of  divorce  in  which  no  appear- 
ance has  been  made  fbr  the  defender.  The  dicanistances  of 
it  arv  peculiar,  and  the  Lord  Ordinary  thinks  it  proper  to  re- 
port tue  case  at  the  present  stage  of  the  proceedings,  because 
there  most  be  pronounced  an  ioteilocutor  of  relevancy  tn  initia 
Utia. 

It  Is  set  forth  in  the  summons  that  the  acts  of  adultery  re- 
lied on  were  committed  in  the  coarse  of  the  years  1837,  1888, 
and  1839.  And  what  is  more  important,  it  is  likewise  admit- 
ted in  the  summons  that  the  pniauer  became  ftilly  acquainted 
witb  then  at  all  events  not  later  than  July  18S0.  He  was 
iikMla  aware  <rf  them  by  letters  which  ha  had  discovered  at  the 
tlme^  and  which  are  propowd  to  be  produced  In  evidence  in 


OF  SESSION^  Ac.  m 


this  present  process.  They  were  made  the  snbject  <^a  criminal 
inquiry  la  England ;  and  his  conriotion  of  their  tratb  was  so 
clear  and  firm,  that  be  separated  himself  from  the  sodety  of 

bis  wife  on  the  ground  of  ber  adultery. 

"  The  pursuer  having  been  thus  for  nearly  fourteen  years  in 
the  full  knowledge  of  the  defender's  adulterous  intercourse,  the 
question  arises,  whether,  at  such  distance  of  lime,  he  is  now 
entitled  to  ^ue  for  a  divorce  f  There  can  be  no  doubt  that  an 
action  of  divorce,  viewed  as  a  civil  snit,miqr  be  discharged  by 
the  injured  party.  Such  discharge  may  be  ezpreswd  ^  oon< 
tract,  or  other  written  obligation,  or  it  may  be  implied  from 
facts  and  circumstaucea,  as  in  the  case  of  condonation  and  rt- 
miatio  iajuriantm.  What  shall  amonut  to  an  implied  discbarge 
depends  of  course  on  the  circumstances  of  each  case. 

"  It  may  be  olwerved,  however,  that  as  adultery  does  not 
operate  per  m  as  a  dissoluUoo  of  the  marriage,  hut  only  affords 
the  ground  far  an  action  of  divorce,  it  is  plain  that  it  is  in  the 
power  of  the  Injured  partv  either  to  insist  for  redress,  on  the 
one  band,  or  to  forgive  and  abandon  his  right  to  prosecute,  on 
the  other.  And,  considering  the  penal  nature  of  the  action, 
as  regards  both  the  status  of  the  defender  and  the  forfeiture  of 
all  marriage  provisions,  legal  and  conventional,  the  forbear* 
aiice  to  prosecute  for  a  long  period  of  time  ought  to  receive 
greater  effect,  as  implying  a  discharge,  than  in  onllnary  salts 
for  the  payment  of  debt,  or  the  performance  of  obligations. 

"  In  the  present  case  the  lapse  of  time  is  the  only  circum- 
stance from  which  a  discharge  can  t>e  inferred.  But  in  tbo 
absence  of  any  satisfactory  explanation  as  to  the  delay,  there 
are  strong  grounds  for  presuming  that  tlie  forbearance  has 
proceeded  from,  and  amonnis  to,  a  nrniano  injurianm,  which 
will  exclude  the  action.  And  lookiug  to  the  case  of  Onncan 
V.  Muitland,  9tb  March  1809,  and  particularly  to  the  opinions 
of  the  late  Loid  Meadowbauk  and  Lord  Mewton,  as  reported 
in  the  Faculty  Collection,  the  Lord  Ordinary  cannot  take  it  on 
himself,  OS  a  single  Judge,  to  find  that  the  potmer  has  a  rele- 
vant case  to  sustain  the  conclnslons  of  bis  acUon." 

The  Court,  considering  that  the  matter  had  been 
mode  the  subject  of  a  criminal  enquiry  in  England,  ap- 
pointed the  pursuer 

**  to  give  in  a  mionte  stating  whvd  the  pursuer  returned  to 
Edinburgh  fur  the  domicile  ho  now  states  in  Scotland ;  when 
liin  wife  returned  to  Scotland,  and  how  long  she  has  been  re- 
sident in  this  country,  and  also  the  reasons  why  the  pnrsner 
did  not  Institute  proceedings  In  England ;  and  any  other  focts 
and  circumstances  which  he  may  think  material  to  state  In 
reference  to  the  difficulties  stated  by  the  Lord  Ordinary  to 
this  Court  entertaining  this  cause. ' 

The  following  minnte  was  given  in : — 

"  1.  That  he  came  to  Scotland  iu  t)ie  Ite^cinnlng  of  October 
losr,  1852.  He  has  no  property,  house,  or  residence  in  England. 

*' 2.  The  defender  came  to  Scotland,  it  is  lielieved,  lit  the 
month  of  December  last.  The  present  summons  was  served 
upon  her  personally  at  Fiaherrow  on  2d  February.  Sbe  was 
then  living  with  her  sister,  Ann  Naish,  at  No.  66  High  Street, 
Flsberrow ;  but  It  is  believud  that  after  a  nnddence  of  two 
mouths  or  so  in  that  quarter,  she  left  it  about  the  latter  end 
of  March  last,  and  is  presently  residing  with  Mrs.  John  Logan, 
a  relative,  in  Boxburgb  Street,  Edinbnigh,  or  some  other  part 
of  the  city,  ll  is  understood  that  after  leaving  the  pursuer's 
house,  upon  discovery  of  the  adultery,  she  resided  occasionally 
in  England  and  occasionally  in  Scotland.  She  has  no  relative 
or  property  in  England,  bhe  is  a  native  of  Scotland,  and  bur 
relations  reside  in  Flsberrow,  Edinburgh,  and  Qreenock.  It 
is  believed  she  has  an  interest  in  certidu  heritable  and  move- 
able BUbjecto  formerly  belonging  to  ber  deceased  aunt,  Uiss 
Ann  Steel,  in  FUheirow,  who  died  someUmc  ago. 

"  8.  As  to  the  reasons  why  the  pursuer  did  not  institute  pro- 
ceedings in  England,  he  has  to  sUte,  that  when  be  first  hud 
grounds  for  believing  that  the  defender  had  committed  adul- 
tery, he  was  preparing  himself  at  Oxford  for  entering  into 
orders,  and  he  has  since  filled  the  situation  of  curate  in  differ- 
ent parishes,  and  of  tutor  in  private  families.  In  such  cir- 
cumstances, he  felt  it  would  have  been  destructive  of  his  pro. 
spects  in  life  had  he  appeared  ns  Instituting  puUIo  proceedings 
in  England  ag^nst  tlie  defender  on  the  ground  of  adultery  ; 
besides,  till  very  lately,  bis  pecuniary  circumstances  were  such 
as  to  preclude  him  entirely  fVom  taking  anfiSldiAjts^tkM. 

"  4.  Another  obstacle  In  theOif^^cll^  ItulklwISiUf  <Ue  of 
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ftfonniiilfkWB  nitiirr,  cv^m  if  lis  had  nol  othcrwlw  Iwen  jwe- 
ventod  frniti  ruiniuuft  flivorc,  fiicntiu  fntiti  hiB  iguoraucc  of  tho 
ili*tilJt*Lit>nHiid  place  o(  rewidtiDi-ouf  iiis  brollji-r,  tli«  [.ararnuur. 
In  tLtf  very  poclllifti  clrcuiUJltancuB  uf  this  Ctise,  H  wils  ajiiiriTtrnt 
thiLt  Ibc  proof  of  llie  fidiiUery  must  (,'rerttly,  if  u'^t  tjiitirtly, 
(l>-[mT)4l  il|ion  Ibe  evitSence  ^^l^iL■ll  ini;^1it  In;  iirdtiin-il  froui  that 
piLrty.  In  1810  lit:  was  tninspnrtL'd  f"r  ftlOTty  fi>r  i.i|ikvai'd!«  iif 
ten  j'earn,  and  Ihe  pursuer  only  asPertaiiii-il  lecrutly  itii;  plac*: 
o(  hi!i  nuidentfl  in  Uciv  Ri)iith  WhIm  (iflcr  hv  Imd  left  tliw 
punnl  suttlunient  Lo  whicK  lie  lui'l  Wen  Ixujiehii'd." 

The  Court  prociouoiMiil  the  followitig'  iulcrtocutor: — 

"Tin^IrtirdB  linving  □onsidtT'tiLl  the  wliMo  pr  iCcuriiiiKS.  i"  t'l" 
f>g)eciu1  circnin^tiLiicL'R  lite  ciiw,  Kefiue  la  etbLiitiu  the  aLLiuu, 
aiiil  ilUuii^H  tho  sajim  aad  dLui-i  it." 

/.orrf  Ordinary.  Atidensoii.^.H Sliwnd  ;  Jjuiieij  Uarn<;iffi, 
^&JQ.  Agent. -Alt.  U  (Wt-^F.H) 


FttlBT  DlVlSlOH. 
Omitk'ij  of  it*  iiropurdiite— 12lh  J,iaii(iTv  tSiilJ. 
IJuA'ALu  3l*'DoJiAi-u,  Pitmiier^  V.  James  FEn.ai;(n>N, 

M.ilM-L'^Wimt  of  Prnliiiilile  Ciu^f—A  partff  purchated  f/ietp  in 
ti  jiubiic  inayhel,  on  CvHriitiva  Ji"y>riij  the  price  befnre  re 
lui-eal.  He  ftrrt  au-ajf  ;  attil  ihe  tttiftp  /laving  oftefwurJa  tiiii- 
u/i/ieafetJ,  white  the  jirke  lemuined  uitj">ii{,  the  stthr,  meeHiiff 
iiifii  n/iwlti'ti's  oJiiTnnrdn.  ckari/td  him  icilh  ttirrfi  oj  ihe 
t^iifKp,  iti'f  tfuve  litM  intv  cus/'jJif.  It  hauing  Ijtetl  litACWered 
thnt  the  n/ieef  hiiti  i/ettt  remcced  Itg  anotUtr  juiruj  Hirimt/h  Mrs- 
('iftc-.  tlie  pVTchQier  f-frit  Uliftated  nfler  hacirrif  been  JM  cu»l<f<lff 
iiliiiHt  two  hour*.  In  an  uclion  of  damatje^  at  iiii  instance  f<fr 
unniff'tu)  imprisiinimrU — Hi-iil,  no(  nccesnar^ /t>i  fiini  lo  pruoe 
malice  or  "?ant  of  proboLte  cnu*e. 

This  Wiis  an  action  of  diiiiin^^es  for  wrjtjj^ous  apprc- 
licnaion.  It  wua  rciibtid  in  the  Sheriff-Court  of  Lauurk- 
eliire,  in  i\\a  fciliuwln^'  drcuxustancos. 

In  the  raotilh  of  Dcct-mbcr  li^i^'j  tlie  defender  Sold 
ei^ht  sliccp  to  the  pursaiir,  in  tbu  cattle  iii-irkot  of 
'ilasgow.  The  ahcdp  were  to  be  paid  for  LutWe  re- 
moval ;  ami,  in  the  mean  time,  they  were  left  in 
diarge  of  M^riiJiil.a  servant  of  the  defL'tider.  M'Phail 
wept  awiij  fsjf  ten  mitiules  to  get  a  glass  of  whiaky,  and 
when  he  returned  tbe  abecp  were  gtme.  iio  tnld  the 
defender  of  their  digappearanee,  and  then  irenfr  to  feteh 
tliG  piir^^iier,  SITbail's  evidence  then  proceeded  aa 
fylluws; — - 

When  at  (lie  head  of  tlie  Dryntato,  aal  cloae  hy  the  High 
Stcpet,  t  iriiL't  tlie  pufHuvT,  pro^c^tl i iig  in  tbo  dlri'Uliail  of  t\ia 
market.  1  LuiiiiDdiHiely  tifkcil  him  if  tie  liaii  t«luTi  awny  thu 
t^Liui;;),  and  bti  f  aid  '  ^'o.'  I  twld  iiiiu  Chat  tbey  had  hL-un  UtM^n 
nxray  by  twiuvhodr,  anJ  he  would  know  when  Lht;  (li^fL-ndurcciW 
lii'n.  Ttiibt  till?  yuTsucr  RALil,  III;  lirK'w  HuCiiiiig  of  tliu  rciiiovul 
of  tSe  &he&p.  We  piaci,'eiJi:d  aluuff  the  Dry^atc  t'jg>.tlnrr  t^i- 
wjirds  the  market^  aud  wu  tuut  LIi'L-  defi;uilcT  in  Uuki;  SCl'it^t. 
H,}  Hwore  ue,  ami  luld  us  UhlL  wc*  would  require  to  go  to  lliu 
ofIii.-e,  uwanini;  tlit!  police  cifficu.  luUin-ogati^d — Upon  wimt 
clinr^  did  Jiir  &iy  yuu  w^re  liuth  tu  go  to  the  poUcc  o&ice  1 
JX-pouiM,  For  taking  uway  tlie  Gh'uep." 

Itoth  M'Ph^iil  and  tbe  pursuer  werG  then  talccn  to  the 
pulicQ  office,  Qn  the  charge  of  stcaliug  the  ^hcep,  and 
wuro  Wiktid  up  th^rc  for  ntartj  two  hiiursi.  Thej  were 
aflervvtu-Jii  llbenitied,  it  having  bt.*eii  di^Mrovcred  that  the 
Hhuep  had  been  removed  through  mutakej  by  another 
pjiL-ty. 

In  answer  to  a,  letter  from  the  puriiuer's  agent,  threat- 
ening an  action,  tbe  dercnder  wrote  as  follows: — 

"Sir, — In  refcrcnco  to  3'our  letter  lo  me  of  jcFtcrday's rfatc, 
threatening  an  action  at  tTic  iiifftiircit!  of  D'^nald  M-DomiM, 
iltjslier,  Rotlenrow  Strot't,  I  havd  to  Bay,  that  yoii  nocd  not 
putofTaDy  tlmu,  hnl  procw^tJ  with  your  acliou.    1  hiu  ready 


to  nifL't  your  action  slcnily  and  determinedly. (iisa 
cliooBc,  but  tiikii  guud  cart!  tliHt  )-ou  WJll  noiL  ' 
this  time,  Uinn  you  did  iti  IViliwirv  neiioii  a^... 
yuars  ago,  tut  I  am  afrtL^i]  yuiir  i*/rc;if  ie  ild  bt^iWf.  fl 
worse,  TO  iliiu't  wait  till  Muudny  fiireboon,  but  pnKml  hp- 
diy. — Voi4r'»." 

'i'htt  Sheriff-subi^titutfl  fi^kenc)  proaonnced  th« 
iiig  interlocutor : — 

"  Udviii^j  rc[iiim<.-d  troifsifleratton  of  thii  proorw ; 
ct.nt  wvldcm  u  tlmt  ihu  dvf^udi.-r  din-tily  cbur^^-tl  l\tf  p 

tht'  tiicft  (if  [lie  kIil-l'P  in  quctttiuEi,  Aliil  lutilt  liiu 
jii'Iicu  ollicJ  en  said  cliaTye,  mid  EndH  no  |iroaf  of  any  li" 
Klj^nca  \vhic1i  on  id  I  justify  iho  <lcffiiiii:r  1  n  I'rinjfinj? 
rliitiKL'i  'I'iiirt'fiiru  finds  llic  deftfJidtr  liiihla  lo  tt>« 
in  (JauiJife'C)!,  whit.-h  in<>di(i<.'S  to  U  ti  ynintiis  rttTlini^  a" 
till!  dtleiidir  itUu  liftlile  to  Iho  puiftier  in  exiirii*  «.' 

'lu  this  iu^^glll^!1lL  the  Sheriff  {Aliatm)    i''"  ■ 

In  111!  iidvoiviition  the  dofendtT  j'/cm?;.  ' 
1.  'I"hc  pursuer  in  this  case  was  hoiinJ,  ' 
Bli^ipt  !if  hisown  averments,  and  acourdin^ 
of  the  ease^  tn  jirowe  midirc-  and  want  of  pruluLIe 
in  order  to  snpport  his  ilaim  of  daiu»g(<s,  but  1m> 
lo  dt)  so.    'J,.  The  int-crloeutor^  of  iLc  fshfriff, 
not  find  injlii-e  uiid  wimt  of  probalile  tauao  eetab 
and  in  plueo  ut"  finding  this  neu'essLnry,  lay  tb** 
jtistiiieation  an  the  dcft?iider,  mid  have,  on  tiiifl 
tion,  decided  iho  case  ag.iiiiflt  the  defender,  are  erru 
both  with  refijranee  to  tbo  law  and  llio  fu*.-!. 

The  Lord  (Jrdinnry  proHoulifcd  the  foUuwiog 
loiiiitcir:^ — 

"  KJiitSit.  ttittt  on  22d  DccoinK-r  th«  Tinnucr 

ficim  tln'  defL^iidiT.  at  the  <rla«gow  marltcL,  li^ht  sli" 
prit'ij  *if  r5  :  I2s.|  and  tfiut  it  wan  ivsfccti  thn.1  llic  p 
Lo  paid  lii-foi  (!  dulivrry  '    Finals  thnt  the  iviid  mi 
Iwu  luft  III  a  buytit  by  thi-iiiselve»,  iiridft  charge  ial"» 
ut  the  oatiiu  of  M'Thail.  Itiv  same  yvrt  cakTi«-d  aw«y  » 
payment  or  tccidL-r  of  tht- priw,  and  M'Fliail  WM  wr. 
give  any  aecpuiit  of  the  mannr^r  in  which  tlio  j^horp 
iippL'brL'd,  or  whrtt!  ilnjy  were  ;    finds  titat  dr-ftixkr, 
\y\'^  nfterwaidi^  iin^t  with  tlie  imrKUvTimd  M'Pi'iU.i.-h  ii^pixl  I 
uitli  having  nh»traelecl  t)ia  ftiii-ep  ;  Jtnd  he,  li'trin-  (.iL^ft 
said  ^irUi-s  to  tlio  police  Dflficc.  puc  iht  tii  uiid^  i 
tli6  Eerguant  iif  pulioe,  itnCLI  fnriher  linqiiiry  i^l 
\vitli  resp(!ct  to  tiirwlitcip  wIiIl-Ii  wcti' aiuipfliig  ;  t  m  K 
dcfcndor  went  both  ttj  tbu  jilatc  tvliori;  ibc  pnrswcr 
kilted  bin  slifcp,  nm)  ali^ii  lo  thd  pmvguvr'fl  lioiw^',  wbcrr 
nraa  made  in  u  ccHnr  in  wliiih  it  waii  Kliitt^d  tit^l  ahrny 
snmutimes  lu-jit,  but  on  tliiii  o^iVfion  n^ni-  t».  T^  ff 
FfmN  thiit  tliu  ah<.-i?ii>  liitd  Ixtt^n  tiilc«>n  awa;'  li 
persou  of  Itio  nnmc  of  M'i'hersoo.  and  were 
niaiki.'t  pluuL*,  <>u  lliM  difcopory  of  which  tht  d 
nlAy  ivtiht  I mk  io  the  police  office,  auiL  the  t 
rimil  wcrt'  liliLTLitcd  within  two  honn*      th*  i! 
i'  iridfi  livM  inHlico,  although  nvt-rr^'d  in  tlt^>  siimnt" 
ilescendrnof,  in  Tiot  proved  ;  and  fimlB  no  evid(f" 
fttalvmcut  bdng  made  by  the  dcf-.nitcr,  ilml 
touimttti'd  thef',  10  any  one,  apart  troin  l  hp  f-]ii«r,-n  |- 
tho  oRictiB  (if  tliu  law      afurituiLit  ;  and  !;    '  nC 
that  thi't' beirii;  n  privileged  ckm,  in  si  I 
bound  to  I'Statilii^h  luulice,  and  titt;  \fA\i\  >.  .  i  '  :  .<<i« 
preferring  llie  a^cnbalion,  iiiid  the  i^aiiie  fjuL  liirUig 
ill  point  of  fiitt,  tbo  pursinit  is  not  <.'iitiili:d  to  claim 
Tber^forfi,  advocateit  the  causi\  altcn  the  iuitil 
plained  off  aesoilKiL-s  the  dcf^jnder,  and  dercniR: 
fi'ndcr  entitled  to  tlic  c3f|K-nst^*.  incMTed  l)y  Idm  In 
and  aUo  to  thos?  in  the  InlWitir  Conrl. 

"  Nc(f. — It  oei.  ma  quite  cleiir,  on  ihe  w;! '    n'  •  ■  if  t ! 
tawrH  "f  Bliepbt  rd  r.  Fraser,  2l>tti  June  l 
arjd  CalttMidrr  c  MilligHn,  20ili  -Fnuu  li-  ' 
mrniy  previous  caeett,  that  t3ie  pureni'i  ■ 
|liif,  was  bound  to  make  out  runlli't;  ni 
cauj^e,    Aa  to  Ibc  lutCcr  ol  (l(>.>st',  1i  m  iv 
nrw  diBtiiictly  apjie'irs  ihi!  pun*inr  I  .1  (  ili 
tht  alt^tracliiin  ol  (bu  nhec^     11  .[  (  ' 
sheop  were  not  to  bo  deliver^  ■ 
ftod  Nt'l'had conid  giVetiOf 
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Tfa«  ptinoer,  od  neeling  with  tbe  defender  aftor  tbo  sheep 
were  away,  never  stated  to  bim  that  be  had  brongbt  tho 
niooef  to  pay  for  theoi,  and  acting  on  the  sudilen,  tbe  defen- 
der preferred  tbe  accusation  to  tbe  officers  of  tbe  Inw. 

**  Bat  ATeD  If  it  were  assnmed  that  tbe  chaise  wassomewhat 
rnsb,  tbe  pnisner  is  also  lioQiid  to  eatablish  malice,  which  is 
distinctly  averred  in  tlie  summoQB  an^  record.  Looking  at 
th«  whole  proof  regardiug  tlie  transaction,  the  Lord  OnMnary 
setA  no  ground  for  such  an  infercncu.  Tho  search  at  tbe  pur- 
Kuvr'a  house  was  not  improperly  conducted,  and  the  notion  of 
any  malice  against  the  pursuer,  more  than  against  M'Fltuil, 
wbo  was  also  Included  in  thu  charge,  eeems  untenable.  Nor 
is  it  nnimportant,  that  as  hood  as  the  sheep  were  found  the 
defender  immediately  returned  to  the  police  office  to  have  the 
parties  liberated,  and  good'humnuredly  offered  to  give  them  a 
dram,  that  there  might  be  an  end  of  the  roattL-r.  The  Lord 
Ordinary,  therefore,  cunaidered  liimseU  bound  to  recal  the  in- 
terlocutors of  the  Sheriff,  and  be  does  bo  with  less  hesitation 
on  tbe  matter  of  evidence,  as  malice  does  not  seem  to  bnve 
been  held  in  the  Court  hetow  to  have  been  proved.  But,  on 
wise  and  satisfactory  grouudit,  the  law  holds  proof  of  malice 
essential  in  an  action  of  this  kind,  and  if  this  be  uot  made  nut 
saiislActorily  to  a  jury,  or  to  tbe  judge  actinic  ax  a  jury,  tlie 
defender  roust  be  assoilzied,  however  clearly  thu  inuooence  of 
the  accused  may  appear  on  investigation." 
Tbe  pursuer  reolaimed. 

/^'^tm.— We  are  not  bound  in  this  case  to  instruct 
malice  and  want  of  probable  cause.  For  the  purpose  of 
determiniog  this  point,  we  need  not  look  at  the  defen- 
der's evidence  nor  at  the  pursuer's  conjunct  probation. 

Lord  Pretident. — Assuming  the  case  of  Shepherd  and  Callen- 
der  to  have  been  well  decided,  it  Axes  this  point.  When  a 
))aity  suspects  goods  to  have  been  Htolen  from  himself,  if  in 
the  course  of  the  iuvestigatiun  at  the  tiuic  he  makes  bis  "im- 
piciont<  known  to  the  authorities,  this  is  iiuthing  mora  tlmu  n 
part  of  tbe  procetidinga. 

Dean  of  Facufiy. — There  is  here  no  dispute  as  to  the 
facta.  A  charge  of  theft  is  made  without  the  slightest 
ground  for  it  in  point  of  fact.  And  if  there  was  no  pri- 
vilege to  protect  him  in  making  this  charge,  the  defender 
woiUd  probably  have  been  found  liable  in  damages.  8ce 
the  defender's  evidence  when  he  commences  operations. 
He  has  sold  his  sheep,  and  leaves  them  under  the  charge 
of  a  servant.  He  then  goes  nway;  the  sheep  to  be  de- 
Itverod  irhen  the  money  is  produced.  On  his  return,  he 
Ends  that  the  sheep  are  gone.  He  is  not  told  of  any 
circamstances  attaching  suspicion  to  the  pursuer.  He 
receives  no  information  on  the  spot  from  anybody.  There 
is  nothing  to  direct  his  suspicion  against  any  one.  The 
reason  on  which  he  proceeded  in  suspecting  the  pursuer, 
must  have  been  that  the  pursuer  was  the  purchaser  of 
tbcse  sheep.  But  for  the  circumstance  of  this  pursuer 
having  been  the  purchaser  of  the  sheep,  ho  has  plainly 
nothing  to  do  with  the  matter.  He  thereupon  accosts 
him  with  a  charge  of  theft,  and  desires  him  forthwith 
to  accompany  him  to  the  police  office.  No  other 
Tiolence  is  used  except  the  moral  violence  implied  in 
making  such  a  char^.  The  law  was  open  to  him  in 
tbe  usual  way.  His  obvious  course  was  to  address 
hinuolf  to  the  police  authorities.  If  he  had  done  so  he 
would  have  been  privileged;  and  anything  done  in  con- 
sequence of  his  application  would  have  been  privileged. 
Because  he  did  not  first  apply  to  the  law,  but  brought  the 
party  by  moral  violence  within  the  grasp  of  the  law,there- 
fore  the  case  was  beyond  privilege.  A  party  is  privileged 
if  he  invokes  the  aid  of  the  authorities.  Therefore  this  is 
not  a  case  of  privilege.  The  secorul  question  is,  whether 
tbe  pririlt^  is  not  taken  off  by  the  proof  ?  There  must 
bs  Dwn  want  of  probable  cause  and  malice;  these  two 
tbidg^  bung  distinct  in  themselves,  though  capable  of 


proof  by  the  same  eridenoe.  Where  the  injury  is  slight, 
when  the  chai^  is  ea«lj  made,  and  there  is  an  indul- 
gence of  a  momentary  feetiog  of  passion,  that  is  the 
malice  whiuh  the  law  requires.  Sec  what  we  have  here. 
There  is  no  reusoo  to  suspect  the  pursuer  except  that  he 
was  the  purchaser  of  these  sheep.  The  first  question  is, 
— Had  the  defender  probable  ground  of  suspicion  ?  Now 
it  is  quite  plain  that  here  he  had  none  at  all.  We  have 
tlic  burden  of  provinga  negative.  But  the  onvs  is  easily 
shifted  when  an  appeal  is  made  to  surrounding  oircum- 
stances.  It  is  impossible  to  conceive  a  stronger  case  of 
want  of  probable  cause.  If  so,  have  we  not  enough  of 
evidence  to  establish  malice.  The  want  of  probable  cause 
is  an  element  in  estimating  whether  or  not  there  was 
malice.  2<//jf,  it  is  plain  that  the  charge  was  made  in  a 
fit  of  passion.  Bil/yj  the  malice  was  contiiiut-d  through- 
out the  whole  Bulraeqtient  procedure,  ixo  the  letter 
(shove  quoted)  and  the  statements  on  the  re(:ord. 

Penney. — It  is  clear  that  while  tho  protection  of  privi- 
lege is  not  to  be  too  widely  extended,  neither  must  it  be 
unduly  limited.  A  party  must  not  be  deterred  from  pro- 
secuting inquiries,  or  from  bringing  forth  charges  by  the 
fear  of  actions  of  damages.  Nor  can  tbe  Court  decide 
the  question  by  a  reference  to  the  letter  of  a  law-agent. 
There  are  here  two  questions.  IHtttt,  is  this  a  privikged 
cose  ?  Secondly f  if  it  be,  then,  is  malice  proved  ?  1 . 
Look  at  the  circumstances  of  this  case.  It  can't  be  said 
the  defender  might  as  well  have  charged  anybody  What- 
soever. This  party  had  some  connection  with  the  sheep: 
he  knew  where  they  were.  He  must  have  been  dnccrely 
of  opinion  that  the  purchaser  had  taken  the  sheep  away 
without  paying  for  them. 

He  meets  the  two  parties,  he  charges  them  both,  and 
takes  the  pursuer  to  the  police  office.  Can  it  be  main- 
tained that  in  this  there  was  anything  but  a  communi- 
cation of  information  to  the  public  authorities  ?  Is  thm*e 
here  anything  more  than  what  must  continually  take 
place  with  the  view  of  detecting  crime  V  What  is  truly 
complained  of  is,  that  we  did  him  a  much  less  injury  than 
giving  him  in  charge.  2.  Has  the  pursuer  proved  ma- 
lice ?  Some  malice  must  be  proved  beyond  a  sincere 
suspicion.  To  say  the  party  had  not  good  grounds  for 
what  he  did,  is  not  enough.  The  want  of  probable  cause 
is  an  element;  but  it  is  not  a  conolusiTe  proof  of  malice. 
There  must  be  some  motive  beyond  the  suspicion  of  a 
crime  having  been  committed.  Now,  what  more  was  there 
than  this  suspicion  here  ?  The  suspicion  was  in  good 
faith. 

Lord  Ptvtidejtt.—^  have  considerable  difficulty  in  this  chuo. 
At  first  I  thought  It  fell  within  the  rule  of  the  two  cases  in 
the  Lord  Ordinary's  note.  Tbe  sulwtantlve  thing  established 
was  tlie  taking  away  tbe  party  to  the  police  office.  And  even 
with  ri'gard  to  what  took  place  on  the  street,  I  am  not  pre- 
pared to  hold  It  to  be  so  dixjoined  from  tht^  whole  proceed- 
ings as  to  tHke  it  out  of  the  proteution  of  privilt-ge. 

liut  on  looking  ut  the  eviilunce  here,  I  bml  come  to  the 
conclusion  that  what  was  done  here  was  done  without  pro. 
lubltt  cause. 

Then,  on  the  question  of  ra»1tce — and  that  is  a  point  on 
which  I  had  experienced  oonmdcrable  difficulty  ou  coneidrr- 
ing  thid  case  at  home.  1  thought,  in  the  circuniBtanci<8  of  t)ie 
cose,  that  this  act  was  within  tbe  protection  of  privilege,  and 
tlierefore  that  H  was  necessary  to  prove  malice  and  want  uf 
probable  cause. 

The  want  of  probable  oaose  is  not  by  itself  enou^ih  I  have 
great  difficulty  In  finding  such  a  definition  of  this  thing 
malice,  oh  to  apply  to  it  any  clear  test.  W^a  thfiVfi^eBJiineh 
malice  here,  or  not  t   Kotr,  iAfiht^«riltlibVlMA^^^^lbtiS 


REPORTS  OF  OASES  DECIDED 


Injarr  to  the'  pnrtjr  I*  b.  necensarj  ooiiflequ>&DM  of  what  the 
party  ie  doing  In  n  fit  of  pHRsion  iinU  rtcklesnni^,  llmt  will 
Nktiufy  the  legal  ffijuisite.  Naw,  wbnt  is  time  by  tlio  pnily 
here  T  Willjoiit  probable  cituwi',  he  liHngs  thti  pa.tly  l«  llw 
police  nfSce  under  &d  uccusaiion  of  tlieft.  Ho  ptoct^etis  n.1 
once  to  infliot  ibh  injury. 

I  think  thnt  hei'c  loitlicei  anij  the  vant  of  probable  caii^^a  ^ 
ara  both  proTed.   That  is  n  qucBtioD  wliith  mny  be  viewed 
diffiiTtntly  by  difftsTent  niiiiiln.    On  the  wliolt-,  I  am  for  alier- 
Inf^  tbiB  interlocutor,  iviiid  gQing  bnck  lo  the  Jtnii^nionL  uf  the 
ghcriCr. 

iflrrf  fiiii!  j-ton. — F  tun  disposed  to  talse  the  same  view.  This 
]b  said  ty  he  a  case  of  privilege.  N^nw,  wlitn  we  (.•sikmiue  tli>a 
uvideTice,  w«  airiri^  aC  tliis  coucJijsion—tliat  tljt;ro  in  hpre  no 
jiroper  cafle  of  pnvilege  at  nlL  I'livilege  only  npj^iliijs  (o  a 
prnper  legal  prKucdmg'. 

ThATO^  18  ui>  cafa  df  prirllpgc  hertr,  unluBi,  whenever  any- 
thing is  donu  whk-h  iniiy  bf<  iniHtihhi'n  fur  a  crinK',  ii  p^i  ty 
who  line  nn  intercut  bo  t(v  ri'^prieBi.-n t  it  is  f^'ed  from  tiH  nblie^iiv- 
tiunii  of  prudeiirti  and  dieori-linn.    t  cmitiot  adopt  thiit  vitiw. 

I  cuii»ot  adopt  all  lliu  diiitiiiclioiiH  wIliuIi  liHve  hwn  Juid 
drwii  betwf'Gn  waut  (^f  probnbltj  cnii^c,  mid  malice;  bitt  Ihftt, 
when  anything  otT;itrd  whuh  mny  \ta  lukan  aa  an  otTt^nce, 
a  party  hnving  liitvrotit  is  entitled  to  cbargv  aoybody  and 
eVfi-ybody  witli  tliA  nfTeiifo.  is  »  vtrw  whicl]  I  ^ntinot  tnke.  ' 

Tbt  re  was  tiiTe  )iiML-tiLble  ruchle>iir<'i.'»t  mi  thf  part  of  tliis 
defender.  Wljy  was  iJiu  fuct  of  llic  pur^ik-r  liAVing  been  Oiv 
pUichnGor  of  ttii-ef  kIiui'P  (o  cxcltu  niiv  EiiH|>icinEi  f  He  wtu  a 
\iiKT  as  well  aB.  liimuelf.  There  14  Iitp  a  totnl  ahsettca  of 
probable  caum?.  It  would  bitve  beon  much  better  to  iinvv 
ielt  the  SlittrillfH  jtirlgiDcnt  unctmllentted. 

Lord  C^min^hame. — In  n  c-im  of  tliii  nort  two  requlnttea  miiBt 
concur — wane  of  probable  ciui^e,  nnd  innli<.A.  On  the  firiit  of 
tliefte  I  B^vao  witli  yoiir  Lordnliiji.  I  never  miv  iv  aims  iti 
■wiiich  there  was  lei(s  prctitnci;  for  tnicing  «  p^ifty  to  chap'ilice 
office,  than  in  tlio  cme  ot  thifl  seller. 

Un  ttiu  gruund  nf  miilice,  1  nin  a  little  ptiszlt-d  by  an  obhuf- 
railan  of  the  Lord  Cliivf  CoinmlHtloiter,  whirh  I  ciinnoi  tr«<-e 
at  pri^fienl.  Hi:  ubH^rvud,  iu  >-nme  citau  tic  oLber,  thnt,  ob  Ihc 
qii4?rditiLi  of  mntiee,  tlie  casMt  vnry  on  ilie  qiicniiuTi  of  JiHcn-Hl:. 
Buc  tht'TH  mudt  bcwtne  eitrant^ous  ^roiiml  of  malicp.  howen  r 
aliljht.  Applyiaj;  that  rule  lieiu,  1  think  vte  Imve  Wre  the 
vgry  eviilance  which  Ie  nijiiiriid, 

Lofd  fporif. — I  am  glad  that  your  Lordehips  have  come  to 
tbiD  Concilia  ion. 

It  ^ecma  to  ua  very  Imporlarit  tn  tcocli  this  ileftodcr  tb^t 
lie  cannot  scL  !ui  he  hui^  done  witJi  tinpnnity.  I  certainty 
Would  not  diBtiirli  the  tiile  Ihnt  bofh  malice.-  and  want  of  pro- 
balile  caiiae  are  reqiiirt-d.  Hut  malice  18  H  word  CApftbli;  ">f 
construction,  which  1  shnll  not  attt^uipt  ten  diifiiit.-.  \ 

If  a  parly  for^^L-ts  what  U  due  to  biukneir  nnd  la  others,  and 
proceeds  as  lUU  purty  ha?  done,  tins  Idng  a  jiiiy  question, 
I  would,  as  a  jurytnan,  have  returned  thid  venlicl— lat,  T)iat 
there  waii  a  want  of  probiilde  miw.  2dly,  Thnt  thorc  waa 
miilice.  Such  a  ViTiJicr,  I  apprvlicm),  cuuld  nut  hiivc  bvitii 
touched  On  the  ordinary  rulen  of  evideiief. 

Aittr  and  tcmii  simplkiler. 

Lord  Ordi'mry,  Rjbertson. — Act.  Dean  of  Fjituliy  {Ineli»], 
Logtin  ;  C.  AC.  Fisliar,  a.S.C.  Agenit.—Att,  reuiiey;  PairJult 


Second  Diviaios. 
OmEtto  J  of  its  propur  d/ilu— Iflth  July  1853. 
James  M«ckkv;:ii!,  Pursuer,  v,  Dunlop,  Wii.bov 
and  Co.,  Dcfmdcrs, 

Jury  Trial — AJ)er  a  jury  triaf,  one  of  (ht  parties  moved  tfis 
Court  "fcr  a  fu!r  to  tfmur  e<iu)re  itAjr  l/iix  case  k/iohIiI  moI  be 
ordered  to  be  frreif,  tn  reipect  {kal  the  verdict  a§  tt  eppiart  tm  , 
ihe  HOtet  n/"  ihr  Judge  furaitiied  lu  the  jiarties.  u-aa  noi  declared  ^ 
by  tftt  chanreHor  orfutemtin  e>f  tl»e  jiirp  in  nptn  CoufI,  and  \ 
taken  doitrii  by  the  elcik  tif  the  aaid  C^iurt  be/tire  the  jitfff  wat  I 
ditehorged" — CireumttanCei  in  witich  the  motion  wax  rej'iiied. 

This  wag  an  action  of  Jatna^CiS  lor  failure  to  deliver  [ 
iron  Bolil  liy  the  defenders  to  the  pursuer. 

The  caac  went  to  trtitl  at  the  jurj  nttinga  in  Maj 
Itiftt,  whea  tie  following  ciro  urn  stances  took  place,    llio  ' 


Lord  Advocate  rose  to  address  the  jtiry  for  the  pumxr, 
when  he  was  stopped  by  the  preaidiug  Judge^  who  taiA 
thiit  he  v/m  going  to  direct  a  verdict  in  the  punnMr'i 
favour.  The  Lord  Advocate  thereupon  renamed  bu 
SGftt.  The  jury  being  iheo  addressed  by  the  presiding 
Judge,  intimated  that  they  gave  their  verdict  in  tcrmi 
of  the  direction. 

The  verdict,  hb  afterwards  given  out  UDd«r  the  dirar- 
lioa  of  the  Court,  was  in  the  following  terniB: — 

"The  jury,  hb  direcli'd  by  th«  Ldvd  Jn^tice-Clei k,  Acd  bt 
the  dfifcndtirH  on  Ibt;  tirst  itistie.    On  the  second  itivue  tlmy  dad 
for  line  pi.]r8nei',  but  with  power  to  tbt:  Court  to  cuter  np  tbc 
Vfrdict  for  the  dufmndcrx,  und  tu  ^rlve  jufl^ntent  iu  lh«  cnW, 
if  Die  Court  sbnll  be  of  opinion  that  lh«  uvlduncu  t^lci 
siip|Hjrt  of  the  second  issuij  ou^ht  not  to  havo  beeo  i 
n»  iiicDfupolent  evidence  to  Eupport  the  sjiuie  ^  ut  if  tbr  : 
shall  ihink  that  the  matter  pro[ios<;d  to  be  proved  nnil-  j  I'a^ 
Het:ond  ii^sUi;  was  not  put  in  iiAve  by  the  terms  of  the  i--  ':  ^ 
if  th>e  C:i>urL  shall  hoM  tlmt  the  evidt-nce  so  rccetvei!  . 
though  aduiiwtible,  iusultidiL-nt  m  iH>int  ol  Ihw  io 
any  obl'iiLratioii  a^iiinsc  the  dufenderv  which  was  not  i". 
ia  or  proVL'd  by  t)it-  tt-rms  of  the  doc«mci>tf  referred  t" 
eocottd  isaiie  ;  or  if  the  Uuurt  simll  bti  of  Opinion  thatihc  r.^i  i 
mf  tlie  pnrt-iar  under  I  liefic  documeots  u  a  point  of  law,  OD  tt« 
cimatructiou  of  tho  tcruig  tLcrt:Df,  fur  the  Court,  with  tba  aid 
of  stich  titcXA  Hi  tliu  evidHiiite  di»cloE«ft,  and  which  th«  Coon 
may  think  [tdmit^iLilc  and  material  for  their  conKlctriatioa  it 
jud^ini;  or  the  iinporc  of  thtj  terms  of  such  documtms." 

The  pursiicr'a  advisers  maiDtaiDed  that  this  rrrSft 
wttH  Dot  consiateoC  with  the  Tea  gctla^  as  they  had 
stood  it;  and  Hlat'od  that  they  had  tiot  ^Ddc^$t.^'L< .  ■  -  ' 
there  was  any  direction  to  the  jury  to  give  forth  nc* 
a  verdiet.  llad  this  been  their  understanding  of  mloA 
wa3  piopoacdj  the  Lord  Advocut^  would  dot  ban 
waivod  his  privilege  of  addroseiug  the  jut^'. 

In  tbesi!  circucuataiices,  the  purauor  moved  the  CmhI 
"  for  a  ruk  to  xhew  caiiik:  wiiy  l-arc  bbouM  not  L>c  or4(io4 
to  btf  trtL-d,  in  reepifCt  that  (hu  vc-idict  as  it  appeanonik* 
nott'S  of  thti  Jud^u  furriHhed  In  the  paltit^s,  wn«  uut  t]<t^-iml 
by  tliti  cbaacelloror  foriman  of  the  jury  in  open  LV' 
taken  down  by  the  cIcTk  of  thcfaid  Coitrt  hcforfi  Uk  , 
(ILiciiarncd." 

At  the  discusaioTi  upon  ihla  motion,  the  defcndcn,oa 
condition  of  the  pursuer's  withdruwing  this  motioo,  a*' 
eented  that  the  pursuer  should  be  placed  in  the  sum 
positloQ  OS  if  he  had  excepted  to  the  charge  when  di£- 
vered^  and  as  if  he  ba-i  tendered  a  bill  of  exoeptiooi 
cordingly. 

The  puTsuer  declined  to  close  with  this  proposal, 
iDststed  that  thtrre  had  been  a  total  miocarriagt  tt 
trial,  and  that  the  en^  nmi^t  be  appoiQled  to  bs 
juftt  aft  if  no  previous  trial  had  taken  place. 

Lorii  CadJiufa. — It     plain  that  there  hoe  lict-a  • 
slaadin^  hure.    1  cnnnot  doubt  that  if  k  he  n^-'oaury  for 
«>ndB  of  jaijtice  thnt  the  case  nhould  be  tried  anew,  we  caa 
appoint  it  to  be  so.   Biisidtv,  it  iv^tan  adrnitt^-d  tlt*t  tb* 
di«:t  was  not  dfHvered  m  open  Court  by  the  ni«aih  of 
c-hancc^llor.    Wn  are  asked,  by  refusing  this  motioo,  to 
pcue«  with  ftn  fxprc;68  enactnitrtit  of  tlio  atAtute.    1  mat  Cji  ^ 
pomtin!:  the  case  to  be  tried. 

Lard  Wt>od.—i  c«:rt4iiily  hare  not  the  same  exp^itaccif 
Jury  trial  an  Lord  Cockburn.    Hut  I  nm  not  fur  pccititiac 
motion.    If  thw  Lord  AdvocAtc  had  braid  t)L4  diteclfcA  ^ 
IcrriiB  of  which  lliv  vuidict  wu  dellrerorl,  li«  would  hanti- 
tinpted  tuVt.    The  defL  Ldcrd  Dow  otTcr  tn  put  him  tli  tkc 
position,    1  think  that  is  very  rcafooabJc; ;  and  fiaot  Iba 
poiuil  if  dccUncd,  1  ain  for  refusing  thif  motion. 

tMrd  JutttTt  Cterrk  coMcuirtJ  With  Lufd  Wood 

Lord  Murrty  alisvut. 

91ot\  '.   ■  :\.  -d 
A(i.  Lord  Advocate  {Moncriuff),  P«nnrT  :  >.■ 
DalKlfl  k  Brodlif,  W.S,  Ai,^nff.—AU.  Ocftti 
fnlton  ;  Wiilker  A  SlL"lviil(,,  W.B. 
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lofA  Au(^  1853. 
ilousa  or  Lobds. 

The  Hoflonrablo  Mrs.  Mabt  Jakb  Lockhart  Mac- 
DOHALD  or  MoRBTON,  Slid  Others,  AppdImUt  and 
Rapontbads  in  Cross  Appeal,  v.  Bin  Nobhah  AIao- 
DOHALD  LooKHABT  of  Lw  and  CarQwatb,  and  others, 
Retpondenta  and  Appdln-nia  in  Cross  Appeal. 

Frescriptlon— Superior  Rnd  Vassal — Title  to  exclode — A  barony 
waa  orijfmailjr  held  by  tqxirale  Ullet,  the  Me  under  the  Ormen,  and 
the  dher,  eontitting  of  eeriam  parti  and  portiona  fpeeiaUj/  mimed 
and  deaeribed  as  lying  within  the  baroni/,  mder  a  aubject  auperior. 
The  invettituru  had  been  from  time  to  time  reneired  by  the  Crown  and 
aubjeet  aaperior/or  at  leatt  two  eenturiei  aa  aiparaie  teaementa.  In  a 
rtmkmg  and  ante  at  the  inatanet  of  errdilwa  tuing  diligence  againat 
the  whole  barony,  tha  tatate  vaa  aoid  in  1694  aa  hoUUng  under  the 
Ocncff,  the  detrte  of  aale  ordaining  a  Crown  charier  to  he  paaaed  in 
faoour  of  tiie  purehaier.  The  purduuer  executed  an  entail,  under 
which  h*  reaigned  tha  barony,  aa  deacr^ted  in  the  decree  of  aale,  in 
the  handa  of  the  Croon,  the  entail  ttaa  fotloteed  by  a  Crown  Sor- 
ter aad  ittfifiment,  and  the  title  waa  rtnewtd  by  aeveral  aueaaaiM 
heira  of  entail,  who  made  up  no  title  under  the  aubjeet  auperior.  In 
an  action  of  ndueHon'improbation  and  declarator  of  non-eniry  at 
the  inalanee  of  the  aubjeet  wpmor,  the  Court  of  Seaaion  held  that 
poateaaion  of  the  bareni/  on  Ihia  tUle  ma  fortified  by  the  t'tatue 
lGt7,  e.  12,  and  excluded  the  title  of  the  aubjeet  auperior,  and  the 
defender  wai  aaaoiUiedfrom  tha  eonelueione  of  the  aeiion,  and  found 
entitled  to  the  expenai  of  diaouaaing  the  title  to  exdude,  but  to  no 
other  expenaea.  On  an  appeal  by  Ae  purauer,  tha  Houaa  of  horde 
di»miated  the  appeal,  and  a^med  w  judgment  of  the  Court  of 
Setaion,  with  txpenaea. 

Exjicnte* — A  party,  inaiating  in  a  title  to'exdade,  aa  well  at 
ohjeeting  to  the  purauer' a  title,  in  an  action  of  reduetion-improba- 
tion  and  detianUor  of  non-entry,  raiaed  a  aeparate  action  of  re- 
duetion  and  declarator  for  reAtcing  and  tetting  aaide  the  title* 
founded  upon  aa  the  tiUe  to  auethe  declarator  of  non-entry.  The 
vaa  eloaed  upon  the  attmmant  and  d^eneu,  and  the  action 
wot  conjoined  with  the  ordinal  aetieat  deelaraior  of  non-entry. 
The  Court  of  Seaaion  having  attained  the  title  to  ixdude,  in  reaped 
Ihepuramr  of  Aa  reduction  and  declarator  did  not  Ihm  inaiat,  re- 
pelltd  the  maona  of  reduction,  and  aaaoihied  the  drfendera  from 
the  eemehiaiona  of  the  action.  On  a  eroaa  appeal  againat  thejudg- 
metU,  M  10  far  aa  the  rtatont  of  reduction  had  been  repelled  md 
tie  expenaea  ef  diaataaing  the  ebjettima  to  At  purauer'a  title  in  Ae 
wiifkadl  action  ef  non-en^g  ^aaUowed,  the  Houaa  of  Lorda  die- 
mi-eedtha  enea  meal,  wiAoM  etpanaea,  and  affirmed  Ae  judg- 
ment t^the  Court  Seaaion. 

See  tupruy  vol.  xxii.  pp.  81  and  149;  8th  Dee.  1849, 
and  22d  Jon.  1850. 

The  prcfleofc  appeals  orii^nated  in  an  action  of  reduc- 
tion-im  probation  and  declarator  of  non-entry,  raised 
before  the  Court  of  Seauon  in  February  18-1:5,  at  the 
instance  of  Alexander  Maodonald  Lockhart,  Esq., 
yoangest  son  of  the  deceased  Sir  Alexander  Mocdonald 
Itockhart  of  Lee  and  Camwath,  Baronet,  as  superior  in 
lif^roat,  and  the  Honourable  Mra.  Mary  Jane  Lockhart 
ftbodonald,  and  Miss  Emilia  Olma  Lockhart  IFaedonald, 
daughtors  of  the  deceased  Sir  Charles  Macdonald  Lock- 
hart, also  of  Lee  and  C^iniwath,  Baronet,  as  superiors 
in  fee,  of  all  and  whole  tlra  temple  lands  of  Cnramerland, 
Norifaflatt,  Peaeookland  and  Clydesfiatt,  lying  within 
the  barony  of  Covington  and  shcriffilom  of  Lanark. 
These  lands  were  alleged  to  form  parts  and  portions  of 
the  barony  of  Drem,  and  the  actions  were  brought 
a^^Qst  Mrs.  Matilda  Lockhart,  relict  of  Anthony  Au- 
frere,  Esq.,and  A.  D.  R.  W.  Cochrane  Baillie,  E8q.,as re- 
presenting Sir  George  Lockhart,  formerly  of  Camwatb, 
who  died  in  168i) ;  Sir  Norman  Macdonald  Lockhart, 
BAnmet,  now  deceased,  then  in  possession  of  the  entailed 
estates  of  Lee  and  Camwath,  including  the  barony  of 
OMiMton ;  and  the  Officers  of  State,  as  represebtiog 
Hipr  Bajeaty,  as  ultima  haerta  of  the  deceasod  John 


Lindsay  of  Covington,  who  died  in  1645,  alleged  to  bo 
the  last  entered  vassal  in  the  Covington  temple  lands 
under  Thomas,  Earl  of  Haddington,  as  superior  of  the 
barony  of  Drem.  The  titles  on  which  the  parsuera 
founded  were  titles  in  favour  of  their  predecessors  in 
the  temple  lands  in  Scotland,  including,  tWer  alia,  a 
charter  of  adjudication  in  implement  under  the  Great 
Seal,  in  favour  of  the  late  Robert  Hill,  writer  to  the 
Signet,  one  of  the  predecessors  of  the  pursuers,  dated 
in  1814  ;  sasine  in  favour  of  the  said  Alexander  Mac- 
donald Lockhart,  Esq.,  in  liferent,  dated  in  April  1828; 
and  sasine  in  favour  of  the  other  pursuers,  Mrs.  More- 
ton  and  Miss  Lockhart  Macdonald  in  fee,  dated  in  1835. 
The  action,  in  the  usual  form,  called  for  exhibition  of 
certain  titles  specially  mentioned,  granted  by  a  disponee 
of  Sir  William  Lindsay  of  Covington  in  favour  of  the 
deceased  Sir  Georgo  Lockhart,  and  alternatively  for 
reduction  in  the  creat  of  failure  to  produce,  or  for  de- 
clarator of  oon  entry  in  case  it  should  happen, 
"  during  the  course  of  this  procen,  that  the  said  defenders,  or 
any  of  them,  shall  produce  any  good  or  ondoobtcd  rights  of  pro- 
perty to  the  said  lands  and  oUiers  foresaid,  in  wbole  or  io  |wrt, 
In  favour  of  theuselves  or  any  of  their  predecessors,  and  that  the 
same  shall  bo  tuCRclent  to  exclude  the  pnrsuera  from  the  right 
of  property  thereof,  then  and  In  that  case.as  the  said  lands  have 
been  in  iioit  entry  since  the  death  of  the  last  entered  vassal," 
"  and  aa  thu  said  defenders,  or  one  or  other  of  them,  wilfully  lie 
forth,  and  will  not  enter  to  the  said  lands  and  others,  it  ought 
aud  should  be  funnd  and  declared,  by  decree  foresaid,  that  the 
foresaid  temple  lauds  of  Cammerland  and  otlien,  aa  oompre- 
bended  in,  or  forming  pari  of  the  foresaid  barony  of  Drem,  are 
and  have  been  in  nou-entry  by  and  sinco  the  death  of  the 
vassal  last  vest  aad  seised  therein,  holden  of  the  pursuers  or 
their  predeccsxors,  as  immediate  lawful  superiors  thereof,  and 
through  th(i  failure  of  the  lawful  heirs  or  purchasers  thereof  to 
obtain  thi'mMt-Ivcs  served,  re touredi entered  and  inft^ft  in- the 
Bumo,  and  will  so  conlinue  till  the  entry  of  such  heirs  or  legal 
o.'isignces  or  disponees  thereto,  and  that  thereby  the  byegone 
nou  entry  duties  thereof^  since  the  term  of  Whitsunday  1827 
(the  term  of  the  pursuer's  «nti7)  tilt  the  last  date  of  citation 
to  follow  hereon,  and  the  full  rents,  mailU  and  duties  of  the 
said  lands  and  others,  from  the  date  of  the  said  citation,  do  be- 
long to  the  pursuers  as  superiors  tlit-reof." 

The  summons  having  been  called,  appearance  was  en- 
tered for  the  late  Sir  Norman  Macdonald  Lockhart,  who 
produced  the  following  letter  disclaiming  the  action  on 
the  part  of  the  Hferenter,  one  of  the  jtnnt  pursuers: — 

"  The  El<iia.  June  \2, 1845.— My  dear  N'orman.—V  any  action 
has  been  recently  instituted  in  Scotland  in  reference  to  the  lands 
of  Covington  against  yon,  and  in  which  my  name  appears  as  k 
pursuer,  I  beg  to  state  that  such  suit  is  raised  and  carried  tm 
without  my  authority,  and  I  disclaim  the  same,"  &c. 

It  was  arranged  between  the  parties,  in  order  to  save 
expense,  to  have  the  effect  of  the  disclaimer  first  of  all 
determined,  by  lodging  defences  confined  to  it,  reserving 
the  defender's  ri^t  to  state  additional  defences  in  the 
event  of  the  deronce  ariung  oo  the  disclaimer  not  being 
sustained.  Accordingly  preliminarydefonoeBwere  lodged, 
infer  alia  stating, 

"  that  Mr.  Macdonald  Z^kbart  (one  of  the  pursuers)  discUims 
having  given  authority  forthe  present  action,  and  Kfoses  to  al- 
low bis  name  to  be  used  aa  a  party.  The  defender  submits,  that 
without  hlfl  instance  the  action  cannot  be  allowed  to  proceed." 
"  The  disposition  and  assignation  (In  fovonr  of  Hr.  Lockhart) 
cont^ns  a  couvcyancc  to  the  whole  fen-duties  and  other  duties, 
services  and  other  casualties  of  sujwriority  due  and  payable  for 
and  forth  of  the  said  lands  and  others  above  disponed  from  and 
after  the  term  of  Uartinmas  last,  and  in  all  time  thereafter  dur- 
ing tlio  life  of  the  said  Alexandtr  Macdonald  Lockhart.  The 
dispontion  also  gave  Mr.  Xiockhart  power,  during  his  life,  t»  en- 
ter vam  Is.  to  grant  cluirters,andjexf^^e^h»lu^rt^ 
of  saperiority  by  himself  alone,  mQi«nmywvtoe~^^^o^ 
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BeDt  from  me,  the  same  as  Icould  liave  done  m^rself  before  grant- 
ing hereof."  It  wag  Bubmuted,  "  that  haviug  regard  to  pecii- 
Hat  terms  of  the  di'spoeitioa  in  favour  of  Hr.  Alexander  Mac- 
donald  Lorkhart.  the  pmeot  action  which  has  been  ratted 
for  the  parpoae  of  fordog  the  defender  to  take  an  entry  from 
the  parsneis  as  bii  superiors,  cannot  proceed  without  the  au- 
thonty  and  coDsent  of  Ur.  Lockhart,  who  truly  has  right,  dur- 
ing his  lifetime,  to  ftU  the  rights  and  casoalUes  of  the  alleged 
snperiortty." 

And  with  reference  to  these  statements  the  following 
plea  was  maintained  on  the  part  of  the  late  Sir  Norman : — 

"  The  action  ought  to  be  diemissed,  in  reBpect  that  the  party 
who  is  in  tUulatothn  rigbtsand  casoaltlesof  the  said  snperiorily, 
diiwlaims  having  given  authority  to  raise  or  follow  fwth  the 
said  action." 

Lord  Cuninghamej  Ordinary,  on  6th  February  1846, 
appointed  the  cose  to  be  enrolled  for  discussion  of  the 
preliminary  defences,  and  thereafter  his  Lordship,  of  this 
date  (  fob.  2^,  1846),  pronounced  the  following  interlo- 
cutor:— 

"  The  Lord  Ordinary  having  heard  counsel  on  the  first  pre- 
liminary defence  urfted  for  tbo  defenders,  to  have  the  prenent 
action  dismissed  in  respect  of  the  diBclamalton  produced  for  Mr. 
Alexandur  Macdonald  Lockhart,  the  liferenter  of  the  lands 
libelled  on,  holds  the  action,  in  so  far  as  raised  in  Mr.  Lock- 
hart's  name,  and  at  bis  Instance,  as  abandoned  and  disclaimed, 
and  dismisses  the  muae :  But  In  respect  that  Mni.  Moreton 
and  Miss  Emelta  Macdonald  Lockhart,  the  alleged  Jian  of  tlie 
lands  libelled  on,  are  also  pursuers  of  this  actiun,  and  thac  the 
summons,  in  its  primary  conclusions,  is  one  of  reduction  and 
declarator,  brought  to  try  the  claim  of  the  latter  pursuers  to  the 
fee  of  the  lands,  finds  that  the  purBuers  are  entitled  to  pursue 
Hiid  In^  upon  the  said  action  in  their  own  names,  at  least 
In  the  first  instance,  to  the  effect  of  discussing  tbo  reductive 
and  declaratory  conclnsions  of  the  libel,  and  to  this  extent 
repels  the  first  preliminary  defence ;  declaring  expressly,  tliat 
in  case  the  pursuers  shall  propose,  after  discussion  of  their 
pleas  for  reduction  and  declarator,  to  insist  in  the  conctnsions 
for  decree  olnon-tatry  and  removing,  it  shall  then  be  competent 
for  the  defenders  to  object  to  such  decree  being  discussed  in 
absence  of  the  liferenter  of  the  superiority,  or  otherwise,  to  any 
decree  being  pronounced  to  take  effect  during  his  life,  and  to 
the  pareueis  their  answers  to  such  objections,  if  urged,  as  ac- 
cords ;  and  in  respect  the  defenders  have  intimated  that  they 
are  to  acquiesce  in  this  interlocutor,  appoints  the  case  to  he 
enrolled,  that  the  farther  procedure  therein  may  be  arranged." 

Holding  the  preliminary  plea  raised  on  the  disclama- 
tion by  the  liferenter  substantially  repelled,  the  Lord  Or- 
dinary, of  consent,  of  this  date  (ItJth  July  1846),  allowed 
the  defender,  Sir  Norman  Macdonald  Lockhart,  to  lodge 
amended  defences,  and  appointed  the  pursuers  to  lodge 
a  condescendence  "of  the  facts  they  aver  and  offer  to 
prove  in  support  of  the  title  to  sue  the  present  ac- 
tion; and  the  didder,  the  siud  Sir  Norman  Macdonald, 
to  lodge  answers  thereto."  In  terms  of  this  order 
amended  preliminary  defences  were  lodged  for  Sir  Nor- 
man, not  only  objecting  to  the'validity  of  the  pursuer's 
title,  but  also  maintaining  a  title  to  exclude.  A  record 
was  made  up  and  olosed  (3d  Juno  1847),  reserving  the 
effect  of  a  summons  of  reduction  of  the  punniera'  title  at 
Sir  Norman's  instance. 

The  pursuers  and  appellants  averred,  that  on  the  dis- 
solution of  the  order  of  the  Knights  of  St.  John  of  .leru- 
salcra,  at  the  period  of  the  reformation,  Sir  James 
Sandilands,  their  last  head  or  preceptor,  resigned  all  the 
lands  and  possessions  which  had  belonged  to  the  order, 
and  thereupon  obtained  from  Queen  Mary  a  charter, 
dated  24th  January  1563,  conveying  to  him  the  temple 
lands  therein  specially  described,  and  all  other  temple 
landfl,  as  well  not  named  as  named,  within  the  king- 
dom of  Scotland;  all  of  which  were  erected  into  a 


barony,  called  the  barony  of  Torphicben;  tk:  .j 
a  re^lar  series  of  titles  the  temple  lands  bd  ^ 
acquired  by  Thomas,  first  Earl  <^  HadtfingUn,  ii| 
obtained  a  charter  from  the  Crowo,  dated  13tiM 
ber  1G14,  erecting  them  into  a  barony,  alU  i 
baroriy  of  Drem,  which  charter  and  infe^KottHH 
ing  thereon  had  been  ratified  by  Act  of  FirliuK 
in  1017,  c.  45;  that  the  barony  of  Drem  hsdrm^ 
in  the  possession  of  the  Karls  of  HaddingtoB  dmii 
1721,  when  an  Act  of  Parliament  was  passed  id 
rizing  the  sale  of  part  of  the  eutailed  states  bek«c 
to  the  Karl  of  lladdington,  including,  iVer  o/ia.  1 
said  barony  of .  Drem ;  that  the  barony  itf  Drea  \ 
been  purchased  by  the  Honourable  John  Hssisi 
who  had  completed  his  title  under  the  conveyaii«B| 
favour  by  Crown  charter  and  infeftment;  tfaattiiekj 
portioncrs  of  Mr.  Hamilton  had  completed 
by  retour,  Crown  precept  and  inMtnwDt,  and  thtie^ 
sold  the  barony  to  Mr.  John  Ferguson  of  8tnDnr.il 
completed  his  title  by  Crown  charter  and  saane:  i 
Mr.  Ferguson  had  sold  the  barony  under  ocrtun  e»f 
tions  to  the  late  Robert  Hill,  W.S,,  who  convert^ 
favour  of  the  appellant,  Mr.  Laurence  Uitl,  thet«:| 
lands  situated  within  the  county  of  Lanark,  an^i  'i 
Hill  bad  conveyed,  infer  alia.,  the  temple  lainla  ta 
the  barony  of  Covington  and  county  of  LaiaA, 
favour  of  Sir  Charles  Macdonald  Lockhart,  fiibe 
the  purauers  and  appellants,  Mrs.  Moreton  and 
Lockhart  Macdonald  ;  that  Sir  Charles  Slanlai 
Lockhart  had  completed  his  title  by  infeftmeut.  i 
had  resigned  in  the  bands  of  the  Crown,  who  \aA  pfi 
a  charter  of  resigoation  in  his&rour;  that  ^  Cb* 
had  granted  a  disposition  in  liforont  of  the  said  Mi 
lands  in  favour  of  his  brother,  Mr.  Almixk 
Lockhart,  who  had  been  duly  infeft;  and  tbattk^ 
sners,  Mrs.  Moreton  and  her  wster,  had  (om;«.1 
their  title  by  servi:;©  and  infcflinent,  as  fiarst:  J 
lands  contained  iu  the  charter  in  favour  of  ^ 
father.  Tho  pursuers  also  averred  Uiat  thil*  i 
family  of  Lindsay,  the  predecessors  of  the  hxiii 
family,  were  in  possession  of  the  barony  of  Conh£!i 
and  the  temple  lands  lying  within  that  barooT,  ti 
Crown  barony  and  temple  lands  were  treated  uEep 
and  distinct  tenements;  and  in  particular,  that  ^\ 
Lindsay,  who  had  succeeded  his  father  in  16^.>> 
out  a  Crown  charter  to  the  lands  held  under  tiij 
described  as  all  and  whole  the  lauds  and  baraj 
C'oWDgton ;  and  also  in  1G43  took  out  a  preeapl  da 
conaat  from  the  Earl  of  Haddington,  as  npoK 
the  barony  of  Drem,  for  in&ftiog  him  h  bar  io  t 
vassal  last  infeft  in  the  temple  lauds,  doacribnri  »> 
ing  within  the  barony  of  Covington. 

The  pursuers  farther  averred,  that  on  the  doti 
John  Lindsay,  his  brother  and  sacccssor,  tsr 
Tiindsay,  made  up  titles  as  heir  to  his  bToUMrjVrR"' 
Crown  precept,  aud  infellment  in  the  lands  kw  ^ 
the  Crown;  but  that  no  title  hod  been  vaad/ttf^^ 
to  tho  temple  lands,  the  same  having  beoafM^^ 
him  on  apparency. 

On  the  other  hand,  it  waft  averred  \!$  St  1^ 
Macdonald  Lockhart,  that  Sir  'WilliattUw! 
fallen  into  embarrassed  circomstances;  fli^li'jg 
estates  had  formed  the  snbu^  of  &  WW^M^fzl 
and  sale;  that  t^^^l^^^^U^U^ 
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Lncludiag  all  l.tnds  locuUy  situated  within  the  barony, 
had  been  purobased  by  Qeor^e  Lockhart  of  Carnwath, 
conform  to  decree  of  aaXe  dated  in  1694;  that  the  docreo 
specially  included  lands  called  Gummerland,  which  was 
the  leading  name  of  the  temple  laadsj  as  fwmiDg  part 
of  the  barony  of  Covington;  that  the  lands  so  purchased 
trerc  declared  to  beheld  under  the  Crown;  and  no  men- 
tion wos'made  that  any  portions  of  the  lands  embraced 
iintier  the  sale  were  held  under  a  subject  superior;  that 
the  lands  contained  in  the  decree  of  sale  hod  been  con- 
veyed by  a  deed  of  entail  dated  in  1721;  and  that  the 
L'rowD  had,  on  the  resignation,  granted  a  charter  of  sale, 
n  favour  of  the  heirs  of  entail,  of  the  whole  lands  and 
nrony  of  Covington,  including  Gummerland,  on  which 
nft>H,mcnt  had  followed ;  and  that  the  aucces^re  heirs 
jf  entail  (including  the  defender.  Sir  Norman  Mafldonald 
Lockhart)  had  completed  their  titles  by  retours.  Crown 
>receptB,  and  in&fkments.  The  defender,  8ir  Norman 
Vfacdonald  Lockhart,  also  made  a  variety  of  specific 
ibjecUons  to  the  validity  of  the  pursuers'  title. 

The  action  of  rednction-improbaUon  and  declarator 
ufcrred  to  in  the  minute  clo»Qg  the  reoonl,  was  raised 
n  May  1847,  and  proceeds  at  the  instance  of  Sir  Nor- 
)ian,  as  heir  of  entail  io  posfesstOD  of  the  estates  of  Lee 
ind  Carnwath,  against  the  Officers  of  State  for  Scot- 
and,  the  Honourable  Mary  Jane  Lockhart  Wacdonald 
>r  Moreton,  and  her  husband,  Henry  Augustus  More- 
on,  Miss  E.  O.  Lockhart  Macdunold,  and  Laureuco 
lill,  writer  in  Glasgow,  for  any  interest  competent  to 
lim,  and  calls  npon  them  to  exhibit  and  produce  the 
ities  therein  specially  enumerated,  commencing  with  the 
barter  granted  in  the  year  1563  by  Queen  Mary,  in 
irouT  of  James  Sandilands,  Lord  St.  John,  the  last 
icad  of  the  order  of  the  Knights  of  St.  John,  of  all 
omple  lands  which  had  belonged  to  the  preceptors  of 
Turphichen,  and  ending  with  the  instruments  of  sosine 
II  favour  of  the  pnrsuers  of  the  orifpnal  action  of  rcduc- 
ion-iraprobation  and  declarator  of  non-eutry,  including 
he  whole  intermediate  titles. 

The  grounds  of  reduction  were,  inter  alia,  that  the 
esceodanta  of  Thomas  Lord  Binning,  afterwards  Earl 
f  Haddington,  had  no  title  whatever  to  the  lands  and 
•arony  of  Drem,  or  any  portion  of  it,  and  the  dcfen- 
crs  are  not  in  Jiitvio  to  claim  that  barony  as  vested 
>  Lord  Binning;  that  the  disposition  granted  by  the 
llcged  parliamentary  trustees  of  the  Earl  of  Hadding- 
nn  in  fiivour  of  the  Honourable  John  Hamilton 
owed  a  non  hahentibux  poteMatein,  and  did  not  con- 
ey any  lands  in  the  county  of  l<anark,  but  lands 
Illy  in  the  sheriffdoms  of  Edinburgh  and  Fife,  and  con- 
tabular;  of  Haddin^on;  that  the  charter,  fbUowing  on 
lid  disposition,  indicated  that  it  had  no  reierenee  to 
iiy  lands  in  the  county  of  Lanark,  even  if  such  had 
riginally  formed  part  of  the  barony  of  Orein;  that  the 
istrument  of  sasine  following  on  John  Hamilton's  char- 
ar  was  null  and  void,  in  so  far  as  regarded  any  lands  in 
he  county  of  Lanark,  tho  same  being  recorded  only  in 
ho  F^orttcular  Register  of  Sasines  for  the  county  of  lllklin- 
aircb,  and  that  the  subject  on  which  infeftment  was 
akcn  was  not  a  temple  tenement;  that  the  service  in 
ivour  of  the  heirs  of  John  Hamilton,  in  so  far  as  re- 
ardod  any  lands  in  the  county  of  Lanark,  was,  ab  initio, 
lull  and  void;  that  the  precept  from  Chancery  in  favour 
f  the  heirs  'following  upon  the  retour,  was  never 
SOOTTISII  JUmST. 
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intended  or  calculated  to  comprehend  any  lauds  iu  the 
county  of  Lanaric ;  that  the  titles  of  the  Countess  of 
Selkirk  being  ineffectual  to  convey  any  lands  in  the 
county  of  Lanark,  she  was  not  tn  titulo  to  grant  a  eon- 
vayanoe  thereof  in  &vonr  of  her  sister,  Airs.  Buchanan, 
and  the  same,  with  all  that  had  followed  thereon,  was  irall 
and  void  to  the  e^t  of  ^ving  right  to  any  such  lands; 
that  the  sasine  in  fkvour  of  Mrs.  Buchanan  was  null  and 
void,  it  having  been  taken  in  virtue  of  a  precept  addressed 
to  the  Sheriff  of  Edinburgh,  contained  in  a  charter  of 
resigpation  from  the  Crown,  while  the  sasine  bears  to  be 
given  at  a  tenement  (not  being  a  temple  tenement)  in  the 
West  Bow  of  Edinburgh;  that  the  retour  of  the  serviee 
of  Sir  Charles  Halket,  as  heir  to  his  mother,  was  null  and 
void,  at  least  so  far  as  regards  any  lands  in  the  county  of 
Lanark;  that  the  Crown  precept  following  upon  the  re- 
tour and  instrument  of  sasine  following  thereupon,  were 
inept  for  conveying  any  lands  in  the  county  uf  Lanark ; 
that  the  alleged  conveyance  by  Sir  Charles  Halket  to  his 
sisters  was  null  and  void,  so  far  as  regarded  any  luida  in 
Lanarkshire,  the  grauter  having  no  right  or  title  thereto 
in  his  own  person;  that  Mr.  Joha  Ferguson  having  no 
title  to  any  lands  in  his  person,  the  disposition  granted  by 
him  in  favour  of  Uobert  Hill  was  null  and  void;  that  the 
sasine  in  favour  of  Mr.  Hill,  bearing  to  have  been  granted, 
without  warrant,  by  a  party  representing  the  Sheriff  of 
Lanark,  was  null  and  void;  that  the  sasine  also  bears  tu 
have  been  taken  at  the  meal  market  of  the  burgh  of 
Hamiltou,  in  terms  of  the  clause  of  dispensation  con- 
tained in  the  charter  in  favour  of  the  said  John  Fergu- 
son, although  no  such  lands  were,or,  from  the  terms  of  the 
charter,  could  have  been  validly  included  in  it;  that  the 
adjudication  obtained  by  the  said  Robert  Hill  againht 
the  heirs  and  representatives  of  the  said  Honoujable 
John  Hamilton  was,  ab  initiOf  null  and  void;  that  the 
charter  of  adjudication  foUowing  thereon  was  inoonsis  ■ 
tent  with  its  warrants;  that  the  desorip&n  of  the  lands 
in  the  sevwal  steps  of  prooedure  in  the  said  adjudication 
were  inserted  wi^out  any  warrant  or  authority;  that  it 
contained  subjects  which  never  belonged  to  Mr.  Hamil- 
ton, from  whom  they  bear  to  have  been  adjudged;  that 
the  oommissions  in  favour  of  the  parties  who  acted  fur 
Robert  Hill  did  not  authorize  them  to  grant  convey- 
ances in  the  terms  in  which  that  conceived  in  &vour  of 
Laurence  Uill,  senior  and  junior,  was  expressed ;  that 
the  conveyance  granted  by  the  said  Laurence  Hill  in 
favour  of  Sir  Charles  Macdonald  Lockhart  is  informal 
and  invalid,  and  assign  the  precept  contained  in  the  char- 
ter of  adju<Uclition,  and  that  Sir  Charles  only  acquired 
right  to  the  precept  in  the  said  charter  so  fiiur  as  it  re- 
mained uoexeeuted — that  isjburdeoed  with  Mr.  Laurence 
Hill's  liferent;  that  the  instrument  of  sasine  in  favour  of 
SirOfaarlea  is  informal  and  invalid,  and  disoonfbrm  to  its 
warrants,  and  sanne  is  swd  to  have  been  given  on  the 
lands  of  Spittal,  for  which  there  was  no  warrant  in  the 
precept;  that  the  said  titles  in  favour  of  Sir  Charles 
Macdonald  Lockhart,  in  so  far  as  they  might  be  founded 
upon  as  an  acknowledgment  that  any  part  of  the  lands 
and  barony  of  Covington,  or  any  part  of  the  lands  situ- 
ated in  the  said  barony,  or  any  of  tho  lands  previously 
possessed  by  the  preceding  heirs  of  entail,  were  held  un- 
der any  other  superior  than  the  Crown,  are  nnll  and 
void,  or  inept  and  reda<nblc,  as  bcinjr  i|f^'V)t^eil4v>i) 
of  the  entuil^he  whole  of  W'M#raWyy|KMn' 
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more  than  forty  years,  been  held  by  tho  said  heirs  of 
entail  as  Crown  vassals,  and  in  virtue  of  titles  flow- 
ing directly  from  tho  Crown ;  that  the  charter  of  resig- 
nation of  the  lands  expcde  by  Sir  Charles  Macdonald 
Lockhart  bears  to  have  proceeded  on  a  procnratory 
which  does  not  exist ;  that,  pending  the  existence  of  the 
liferent  right  of  Laurence  Hill,  it  was  lUlra  vires  and 
iDcompetent  of  SirChorles  Macdonald  Lockhart  to  create 
a  second  liferent  upon  the  same  subject;  that  the  titles 
of  the  defenders,  Sirs.  Moreton  and  Miss  Lockhart 
]V[acdoiiald,  counting  of  their  service  and  sasinc,  were 
inept,  informal,  and  invalid,  being  founded  upon  the 
preceding  titles,  which  each  and  all  were  inept,  or  null 
and  void,  at  least  reducible  and  ineffectual  to  convey  to, 
or  vest  in,  the  defenders,  a  valid  and  sufficient  feudal 
or  other  right  and  title;  that  the  clause  of  exception 
(of  the  particular  temple  lands  specified  in  the  above 
action  of  declarator  of  non-entry)  contained  in  the  retour 
of  the  service  of  Sir  Norman  Macdonald  Lockhart,  as 
heir  of  entail  to  his  brothi-r,  precept  from  the  Chan- 
cery* and  iostrament  of  sasinc  following  thereon,  and 
relative  warrants,  b  ineffectual  as  a  limitation  of  the 
pursoer's  rights  as  hoir  of  entail ;  and  that  the  pur- 
suer wag  entitled  to  have  the  said  claase  reduced  and 
set  aude,  as  having  been  inserted  per  ineuriam.  For 
these  ana  other  reasons  to  be  proponed  io  the  course  of 
the  discnaaon,  the  pursuer  concluded  fbr  reduction  of  the 
writs,  and  that  the  same  should  be  decerned  and  declared 
to  have  been  from  the  beginning,  to  be  now,  and  in  all 
time  coming,  null  and  void,  and  of  no  force,  strength  or 
effect  in  judgment,  or  outwith  the  same  in  time  coming, 
and  the  pursuer  reponed  and  restored  against  the  same. 
The  action  also  contained  declaratory  conclusions — (1.) 
That  it  should  be  found  and  declareJ  that  the  defenders, 
Mrs.  Moreton  and  her  husband,  jMiss  Macdonald,  and 
the  said  Laurence  Hill,  tor  any  claim  competent  to  them, 
or  any  of  them,  have  no  valid  or  sufficient  right  or  title, 
as  superiors  or  otherwise,  to  the  alleged  temple  lands, 
which  are  libelled  io  the  stud  action  of  reduction  and 
declarator  of  non-entry.  (2.)  And  whether  the  said 
ctaoRo  in  the  pursuer's  titles  be  reduced  and  set  aside  or 
not,  it  ought  and  should  be  found  and  declared,  that  tho 
pursuer  was  validly  infeft,  holding  of  the  Crown,  in  terms 
of  the  iDstrument  of  sasine  in  his  favour,  and  that  the 
said  exception,  inserted  as  aforesaid  in  his  title,  had  no 
effect  in  law  or  otherwise  as  tending  to  renounce  the  in- 
feftment  of  the  pursuer  in  the  lands,  barony,  and  others 
above  mentioned,  or  in  any  degree  to  limit  or  control 
the  pursuer's  full  and  undoubted  right  thereto.  To  this 
action  the  Uononrable  Mrs.  ]\Ioreton  and  her  hnsband. 
Miss  Lockhart  Macdonald,  and  Laurence  Hill,  lodged 
preliminary  defences.  Of  this  date  (14th  Dec.  1847), 
the  record,  of  consent,  was  closed  on  summous  and  pre- 
liminary defences,  and  thoreaftcr  both  actions  were  con- 
joioed  of  this  date  (16th  Dec.  1847),  and  parties  ap- 
pointed to  debate  in  the  conjoined  actions. 

The  pursuers  in  the  original  action  of  redoction-im- 
Tvi  .w.tByjx^t^o"  and  declarator  of  non-entry,  of  this  date  (9th 
^/'"^PttVPBtt),   lodged  a   minute  in   the  following 


r  tlio  punniera,  stated  to  the  ZiOrd  Ordinary,  that 
[o  now  BatlsfttitI,  fiom  the  tltlei  wtiich  have  been 
covered  in  the  course  of  the  proceedings  in  tho 
s  unnecessary  on  their  part  to  insist  in  the  con- 
ilnction  nnd  removing  contained  in  ttie  tiuin- 
he  therefore  craved  leavn  now  to  restrict  the 


pursneiV  demand  under  the  nimnons  to  tbe  oUis  uA  m 
native  conclosions." 

Af^er  hearing  counsel^  Lord  GimingfaaiDe,  i 
date  (7th  March  1848),  pronooaced  the  foDoii:^ 
terlocutor  : — 

"  The  Lord  Ordinary  having  heard  the  cotmtl  f*  1 

Jarties  in  tbe  preliminary  defences,  and  closed  nccxdtktnfl 
II  respect  of  tbe  minute  for  tbe  pursuers,  ISo.  SJ\t/\pa 
of  consent,  asroihtiea  the  defenders  from  the  first  udwi 
conclusions  of  tho  action,  being  the  conclosioDs  of  nivi 
and  removing,  rewrring  all  qucBtiona  of  expeD««,iiiJ( 
cerns:  Farther,  before  answer,  and  of  contcnl,  in  umi 
the  interlocutors  of  10th  Jnly  and  9tb  December,  both  I 
grunts  warrant  for  letters  of  diligence  the  pnrsoenf  im 
agvnit  haven,  for  recovery  of  the  writinge  and  doenl 
mentioned  in  tbe  specification  marked  as  relatin  bti4 
Grants  commission  to  Archibald  Thomas  Boyte,  EiqarJ 
vocate  ;  whom  foiling,  to  the  Judg^  Ordinoiy  of  tlx  b«ri 
to  take  the  havers'  oaths  and  depoeitions,  and  to  reeein  I 
production*  and  exhibits — to  be  reported  by  thetliiid«| 
unt-day  in  May  next :  Appointa  parties  to  give  in  am 
Cases  on  the  preliminary  defence  by  the  seooDd  Im-df 
tlte  eosning  vacation,  to  be  then  seen  and  intercttugtdj 
lodged  revised  hy  the  first  sedemnt^y  in  June  next." 

The  commission  and  diligence  granted  to  the  pnni 
was  reported,  rerised  Cases  for  the  parties  werel«h| 
and  the  Lord  Ordinary,  after  avixandnm,  of  this  • 
(16th  Nov.  1848),  pronounced  the  following  iot^ 
tor,  reporting  the  case  to  the  Inner  House:—  i 
"  Tbe  Lord  Oniinary  having  resumed  considentknoiB 
canse,  and  of  the  revised  Cases,  and  whole  proceo,  wK 
avizandum  with  tbe  revised  Cases  aud  whole  pieces  to  b 
Second  Division  of  tlie  Court ;  and  appoints  ];ffiQted  ■ 
the  record  and  Ca£eH,  and  of  such  of  the  documents  ptot  J^i 
an  citlier  party  mean  to  found  on  prior  to  the  adTi«iBg,ti4 
boxed  qt4am  primvm,  that  the  cause  may  be  rcportetl -" 

Both  parties  availed  themselves  of  the  priviles 
being  heard;  and,  after  a  hearing  which  occupied  af. 
da'js  in  February  and  March  1819,  the  Court  i- 
timo  to  consider  their  judgment.  Sir  Non&aa  ik 
donald  Lockhart  having  died  in  Hay  lSi%  ''Ji 
delay  took  place  in  reviving  the  proceedings  in  dul  ' 
his  representatives.  The  actaons  were  tranncrreilsgK'i 
the  trustees  named  in  a  trust-disposition  and  xtHxir' 
executed  by  Sir  Norman,  and  also  against  his  »f 
son,  hia  successor  in  the  entailed  estates,  a  pupLi' 
the  trustees,  as  his  tutors.  Thereafter  a  motoil  'i 
nuto  was  lodged,  under  which  tho  pursuers  consC- 
that  the  interlocutor  should  be  recalled,  so  far  js  it  ■ 
ferred  any  personal  liability  against  Sir  Norau'' 
his  tutors,  as  hcir-of-line  to  his  father,  or  as  reprt* 
ing  him  otherwise  than  as  heir  of  entail,  and  Icatf »' 
craved  to  sist  Sir  N.  M.  Lockhart,  as  heir  of  ^' 
his  tutors,  as  pursuers  in  the  action  of  redoctkm-io-p 
bation  and  declarator  formerly  looted  in  at  the  in^' 
of  the  said  deceased  Sir  Norman  l^Iacdonald  hxi^ 
The  Court  gave  elfect  to  this  minute,  and  of  il>ii^' 
(22d  Jan.  ISuO),  the  case  was  put  out  for  adnra 
After  some  discussion  (see  supm,  vol.  zxn.  p. 
the  following  interlocutor  was  pronounced: — 

Tbe  Lords,  conudering  that  the  defender,  in  MfT*** ' ' 
title  to  exclude  produced  by  him,  hat  averred,  that  ikn^ 
tlie  bHrony  of  Covington  only  one  tenement  or  patidm 
Ictiuwn  hy  ibe  name  of  Ihe  lands  of  Cumiiierlai»i,^iAl>* 
liis  predecessors  hare  posseaeed  as  one  tenement  mA*^ 
nHmi>,  In  virtue  of  tlieir  infeftments  as  vawaU  ot  tkeOm* 
that  tliere  are  no  iliatinct  lands  io  the  said  IwroaykMnlF* 
separate  names  of  Nortliflatt,  Pocoklaiid  or  PnsHHfft* 
Clide«fiatt,  and  that  eucli  lands,  if_.any  such  Cben  tf% 
portions  of  the  intd  lands  of  Cummerland,  ud  kieitiJff^ 
8  >  known  and  possenspil ;  and  that  the  porwa<Mi^W^ 
are  distinct  lands  or  teoemcnte  situate  vttUiittllMiV^ 
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vioston,  which  are  temple  lands,  diEferent  from  the  lands  of 
CuramerlaaH,  held  by  the  defender,  Sir  Norman  Macdonald 
Lockhort,  directly  under  the  Crown,  and  to  which  their  declara- 
tor of  non-entry  ap[dies — Before  answer,  allow  the  parties  a 
proof  hinc  iade  of  their  mpectire  avermenta  on  this  matter  of 
tact :  Appoint  the  defender  to  lead  his  proof  of  his  said  averment, 
that  in  the  barony  of  Covingtoa  there  is  no  tenement  or  parcel  of 
lands  to  which  the  name  of  Cummerland  can  be  applied,  or  known 
by  such  name,  except  the  lands  which  he  and  liis  predecessors  have 
possessed  aodertheir  infeftmeotfl  as  Crown  Tassals,  and  that  there 
are  no  s^ante  lands  of  °Northflatt,  Facokland  or  Faacoclcland, 
and  OUiUBflatt;  and  appoint  the  parsners  thereafter  to  lead 
their  proo^  that  there  are  in  the  barony  of  Covington  temple 
lands  called  OKorthflatt,  Paoock  or  Feacoekland,  and  Clidesflatt, 
in  which  they  call  on  the  defenders  to.  enter  as  TassaU  onder 
thorn,  different  from  the  lands  of  Cummerland  in  which  the 
defender  is  infeft  under  his  Crown  title  ;  and  allow  both  parties 
coi\janct  probation :    Appoint  the  proof  to  proceed  at  auch 
time  as  the  commissioner  may  flx :   Orant  commission  and 
diligence  to  both  parties  to  recover  all  rentals,  leases,  factors 
books,  account-books,  maps  and  pUns,  or  other  documents 
which  may  tend  to  instruct  their  averments — motion  for  re- 
covery of  the  same  being  first  made  to  the  commissioner,  with 
power  to  the  commissioner  to  refuse  any  motion  for  recovery  of 
the  asRie  which  be  may  consider  the  party  is  not  entitled  to 
obtalOt  or  to  austain  any  objection  made  by  a  haver  against  the 
production  of  the  same — auch  deliverance  not  to  stop  the  pro- 
gress of  the  proof:    Recommend  to  the  commissioner  to  take 
all  meuures  which  may  appear  to  him  to  be  expedient  for  eon- 
fining  the  proof  within  proper  bounds,  and  to  have  the  same 
rt-portf^  by  the  third  sederunt-day  in  May  next ;  and  if  not 
thun  flniihed,  to  report,  {f  either  party  applia  to  him  to  do  so, 
the  state  and  progreu  of  the  proof,  atid  the  cause  of  any  delay, 
if  any  such  hait  occurred,  for  which  either  party  is  responsible  : 
Grant  commission  to  Mr.  George  Moir,  advocate ;  whom  failing, 
Mr.  Charles  Neaves,  advocate,  to  take  the  said  proof  and  depo- 
sitions of  havers." 

Tho  defenders  having  accidentally  discovered  certain 
writs  recorded  in  the  public  Registers,  which  appeared 
to  them  to  instruct  that  the  tomplo  lands  in  Lanark- 
shire had  been  conveyed  by  Lord  Haddington,  in  or 
prior  to  1 685,  to  Captain  Wm.  Ross  of  Damgarland, 
and  had  been  incorporated  into  the  barony  of  Ross  Isle, 
they  produced  extracts  of  the  same,  along  with  a  note. 
They-  at  the  same  time  produced  documents  to  shew 
that  lands  which,  by  a  mistranslation,  were  called  "  terras 
templarias"  truly  were  not  so,  but  "terras  ccdesiasltcas" 
having  been  the  kirk  or  glebe  lands  of  Libbcrton.  Upon 
this  note,  and  productions,  the  Lords,  on  2oth  June 
1850j  pronounced  the  following  interlocutor:— 

"  The  Lords  allow  tho  docnmenbi  now  tendered  and  men- 
tioned ia  the  specification  annexed  to  the  note,  Na  860  of 
procev,  to  be  received,  reaerving  all  questions  of  expenses,  and 
reseTTing  to  the  Ilunourable  Mrs.  Moreton  and  others  to  apply 
for  diligence  to  lecover  any  other  documeota  they  may  wish 
to  recover  In  consequence  of  the  prodnctions  now  allowed, 
nnd  to  produce  any  other  writs  which  may  be  in  their  pos- 
Bt«Kinn." 

The  proof  for  both  parties  having  been  boxed  for  the 
Court,  counsel  were  fully  heard  on  the  import  of  the 
proof  of  this  date  (6th  Dec.  1850)^  the  Lords  of  the 
tSccond'  Divinon  unanimonaly  pronounced  the  following 
interlocutor; — 

**  The  Lords  having  resumed  consideration  of  this  canse,  Be- 
pel  (be  objection  stated  against  tlie  right  and  title  of  the  pur- 
suers to  insist  in  ttiis  action,  on  the  ground  that  it  is  not  con- 
cnrrMl  in  by  the  party  Infelt  in  the  liferent  of  the  superiority, 
to  tiM  foe  of  which  the  aammms  sets  forth  that  the  pursuers 
are  entitled  : — ^Find,  1.  That  in  the  barony  of  Covington  thero 
ia  Mtly  one  parcel  of  land  known  1^  the  name  cf  Commer- 
iMid;  and  that  there  are  no  separato  lands  in  thai  barony  which 
^llWdistiogtddwd  and  ascertained  to  be  the  lands  of  North- 


•  nieConrt  afterwards  explained  that  the  name  "Cum- 
martail^T'  bad  been  omitted  by  mistake. 


flatt,  Pacockland  or  Peacockland,  and  Clydetfiatt,  as  anciently 
distinct  from  the  lands  of  Cummerland.  2.  That  the  lands  of 
which  tho  pursuers  claim  the  superiority,  are  the  same  lands 
of  Cummaiand  which  the  defender  avers  that  he  and  his  pre- 
decessors ban  posBMsed  under  their  Crown  title.  3.  1'hat 
these  lands  of  Cummerland  have  not  been  known  or  recognizciid 
by  name,  tradition,  or  any  other  indicstions,  to  be  temple 
lands,  for  a  period  far  beyond  the  years  of  prescription  :  That 
the  poMossion  of  these  lands  which  are  expressly  contained  in 
the  Crown  title  to  the  barony  of  Covington,  in  which  tliey  are 
aitoated,  is  not  separable,  and  has  not  been  separated  from  the 
possession  of  the  lands  in  tliat  barony,  and  has  been  bad  under 
the  title  to  the  same :  That  the  defender  and  his  predecessors 
have  therefore  bruiked  and  eqjoyed  these  lands  from  (723,  un- 
der the  feudal  title  on  which  the  defence  of  a  title  to  exclude 
is  founded,  and  on  no  other  title :  Find  the  defender  entitled  to 
expenses  following  upon,  and  in  support  of,  the  interlocutor  of 
the  Court  dated  the  22d  day  of  January  last :  Allow  an  ac- 
count thereof  to  be  ^ven  in,  and  remit  to  the  auditor  to  tax 
the  same  and  to  report." 

Of  this  date  (13th  Dec.  1850),  Sir  Norman  Mac- 
donald Lockhart  and  his  tutors  lodged  a  note^  moving 
the  Lords  of  the  Second  Division 

"  to  order  the  cause  to  the  roll,  and  thereupon  to  sustain  their 
title  to  exclude  in  the  action  of  declarator  of  non-entry  againxt 
them  at  the  instance  of  the  Honourable  Mrs.  Moreton  and 
others,  and  to  assoilzie  them  from  the  conclusions  of  that  ac- 
tion ;  also  to  declare  and  decern,  in  terms  of  tlie  second  decla- 
ratory conclusion  in  the  action  of  reduction  and  declarator  at 
the  defenders'  instance,  and  to  find  the  defenders  entitled  lo 
their  expenses  in  the  conjoined  actionF." 

The  case  was  put  out  for  final  advbing  on  19th  Feb- 
ruary 1851. 

A .  Anderson  and  G.  Ross,  as  coansel  for  Sir  N.  M. 
Lockhart  and  his  tutors,  moved  for  judgment  in  terms 
of  the  minute. 

Marshall,  Cowan,  and  Mure,  as  counsel  for  the  Hon- 
ourable Mrs.  Moreton  and  Mr.  Laurence  Hill,  did  not 
object,  so  far  as  regarded  the  merits;  at  the  same  time, 
they  submitted  that  the^r  woro  entitled  to  move  for 
judgment  in  fevonr  of  their  clients,  to  the  effect  of  hav- 
ing the  reasons  of  reduction  in  the  action  of  reduction 
and  declarator  raised  at  the  instance  of  tho  late  Sir 
Norman  M.  Lockhart  repelled,  and  the  defenders  as- 
soilzied from  the  conclusions  of  tho  action.  Farther, 
they  submitted  that  the  defenders  in  the  declarator  of 
non-entry  were  not  entitled  to  any  part  of  the  expenses 
incurred  in  unsuccessfully  objecting  to  the  title  to  insist 
in  that  action.  On  the  contrary,  it  was  maintained  that 
tho  pursuers  should  be  found  entitled  to  the  whole  ex- 
penses incurred  by  them  in  that  branch  of  the  litigation 
in  which  the  defenders  had  been  unsuccessful. 

Anderson  anstonredf  that  his  clienta  having  been  suc- 
cessful on  the  title  to  ezolnde,  rendered  it  unnecessary 
to  proceed  with  the  objections  to  the  title  to  insist;  and 
he  submitted  that,  under  the  circnmstanccs,  his  clients 
were  entitled  not  only  to  put  a  termination  to  the  liti- 
gation, but  were  also  entitled  to  the  whole  espenscs  in- 
ctjrred  by  them. 

Marshall  submitted  that  the  Court  should  first  of  all 
dispose  of  the  merits  involved  under  both  actions,  and 
thereafter  decide  the  whole  question  of  expenses. 

Lord  Moncreiff, — We  have  here  records  closed  in  two  action)'. 
I  hold  it  to  be  quite  clear  that,  as  the  pursuers  (Sir  N.  Kl. 
Lockhart  and  his  tutors)  in  thvaction  of  declarator  and  redac- 
tion, of  which  tbey  stand  putanen,  refuse  lo  bring  the  case  to 
judgment,  the  defenders  called  In  that  action  have  right  to 
demand  from  us  an  interlocutor  repelling  the  reasouF  of  ru- 
dnctioD,  and  assoilzieing  tticm  from  the  ^'oifl^qshima^t  tlie 
action,  more  particularly  as  tiie  queetfaiiplki^iMCamBl.@ie 
gencrai  title  of  the  batony  uf  Urem,  O 

Lord  Jmtiee-CUrk.—\  concur.   It  by  no  menus  follows  that. 
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nlthiiu^^h  we  Anntain  the  tUIci  In  tli«  pMty  muintAin- 

iiig  tUixl  plva  aLoulii  lie  fniiuil  cnLitl>$^d.  tu  IIil'  uKiKra-iea  aC  pn>- 
cc^  as  tDDVe:d  fur,  more  parCicnlarly  of  the  cxpt:iiM-B  inciirrt'il 
in  rbifiiTig  tineucn*fii4riil  jilva:'.  Great  cicijciieLi^s  hnvc^  hvcn  ici- 
curred  in  objtetitkt:  tn  tim  pnrsuerB"  titltj,  which  mi||^bC.  hnvo 
haea  SiLVt^d  bad  tha  d.ef(?ndeT  coDGntid  hiiD!)«lC  Lu  hiH  imn  litio 
to  eXijIuile.  On  the  whale,  I  am  of  oi^Diou  thaL  it  will  uURiviT 
the  emli,  ofjiiRtici;  ]ii  tllij  prilK<ll(  Ulko,  to  tlllow  Ih^  daii^Diivr 
nil  cicpc;ikiii.'a  iiKiiircd  tiy  lilm  on  the  tLt]i3  to 'tsxcLuile,  mnln- 
tuiticil  by  him,  acid  to  dLuAllow  nil  other  eijihuDees. 

jUr,  Anderisn. — In  the  event  of  ao  appeal  by  the 
piirfiaera  to  tht!  FTouse  of  Lurds,  the  dtfcnders  may  be 
oiLbatrapfHid  in  the  event  of  the  action  at  their  ioatarjce 
boifjg  disniipsetl. 

Loni  J arlice-CUrk. — It  will  be  open  fbr  the  dcfcndorsi,  in  tlio 
^v\}ui  tif  iiin  Rppcml,  to  brin^  i'na  whol«  cause  uiidi^r  IL«  cuuHi- 
ilt-TAllon  of  the  lloiue  of  Lunls  by  a  ctOHfl  appniul. 

Lord  Stedtejfii. — As  it  (ipiH'firn  to  me  that  (he  Enccessful 
party  liu.1  hean  unH'tcessnrily  brought  into  Ct»urt,  1  mxu  of 
opinion  Lhnt  be  is  entitled  to  all  expeiie<^^  fiona  i&c^irred 
by  hiis,  nod  thfircfore  I  am  uot  (iLapuBod  U>  ditiaUow  any 
purtinn  of  the  expenses^ 

Ultimatcl)'  tho  foHdwing  inttrloeutor  waft  pro- 
iiQuncuJ,  lOtL  Fob.  l8ol,  signed  20th: — 

Tho  Lords  hHTlng  n^sqmtKl  cf^nsidt^rution  of  thf^^  canjuiMed 
flctwns  of  declarator  of  jion>entry,  and  of  rcduciiun  and  tieolan- 
tor — 1n  reapcct  of  their  inluirlEicutnr  dMeil  ihe  Gtb  day  of  IV- 
tumbor  laat,  Siisliiiu  thif  titte  U*  Q'xi'In'le  pTviponi,'!]  by  the  di.'fi,Ti- 
^k'T  ia  tiic  dci:Lir'tLor  of  non-entry  :  AsbijUzIu  the  defendi?r 
from  the  con-clualuriA  of  cioii- entry,  and  decern.  In  ihe  action  iif 
ii^llc-tian  nnd  ilei:liiiratur.  in  respect  tlif  piirauerH  ef  UiC  dei.'l4ri|- 
li>r  nf  non-entry  culled  as  defenders  in  Mid  reiLuction  ncd  dticlfi- 
rator,  tiEfer  no  upjfHJHitLon  ihereta,  Find,  ilt'clnrp,  and  d(^c«m,  nt 
the  instance  of  tho  pT'Osent  jinr^q^r  ther^iif,  the  |treseat  ifir 
Xflrinan  MticdoniitM  Luckhart,  in  tarmi  of  the  det'laraliiry  coii- 
cluaion  uf  tlio  §L]cnniLins,  whiL-h  cuiiLliidea  lo  hnva  ii  fnund  find 
disjl  in-d  that  ihu  Iwti?  pursuer  wm  le|r«lly  and  viilMly  iiifift 
hfJhJing  iif  thu  Crown,  in  thv  terma  ihertin  stt  fartfi,  anJ  that 
tlieexcc-ption  iiitfcMluec'd  into  the  titles  of  llic  LnlL- Sir  Norman 
Mncfliiiinld  LuckliiLrL  did  n'lt  in  law  ev»i;miie  tlie  CJrown  litlt 
made  up  under  llie  «nlatL  fi'ooi  :  And  farilicrr  in  rcspL'Ct 
the  pur&iicr  of  said  reiluctiun  does  not  i  ow  inniiit  on  Die  reuniting 
of  reduction  vf  the  tides  calleiJ  f<ir,  ti'id  sought  lo  be  rodtni'otl, 
agnin^iihe  dc-fuiKlets,  Rn^pel  the  rt.-iiiioti»  of  reiluction,  nafoilziu 
llie  dtfemiftw.  atid  di-ctrn  :  Fimt  the  dtfi-nrler  in  tlic  dedsra- 
tor  of  nun-entry  entitlt?d  to  the  exp<.'n«c  of  lits  doR'tiCL'a  Jodj^t'd 
t'T  the  paid  action,  and  Ond  him  entitled  to  tho  wliole  tsxpeiises 
rhercafier  incurreif.  sa  t»r  as  the  same  lire  fatrly  applientile  tn 
the  dia(!UB«on  of  the  tiile  to  ej(clijde  now  9UiXnmcd  by  the 
iioiiri,  hiihI  ol  ail  itie  [^coveriea,  if  any.  made  in  support  thorc 
of:  But  in  reajiect  that  the  ceconl  made  n[>  on  thu  proper 
nieritsof  On^ dtxlarntur  uf  non-eniry,  as  well  aa  on  t)ie^  titLo  tn 
fildadc,  and  ure-^l  rxpvnse  thereby  incurred,  Find  the  defender 
jii  rhe  cle«.-I.iruiur  uf  imii-entry  entitled  to  no  other  e]tiJ«n«e»  : 
Ail'tw  An  ni,cni]iit  tn  be  Biven  in,  and  remii  the  sarne,  when 
l«filgcJ,  to  Mr.  Dnvid  Sinilh,  W.S.,  to  tax  the  BUine  and  tu  re- 
IHtrt  1— with  thii  i;pe<;iid  inHiructien,  that  he  is  C^rernlly  tij  oXfi- 
mine  tibe  record  a<id  ea^ev,  and  i:ongidier  the  object  and  bearirif 
of  all  dilft^rem  dilig«OCL'sgrH,nted,  and  jiruductioiia  reei>ver> 
ed,  wivli  n  view  toj^'ive  to  theuuid  defondei  full  expeiijes  ae  tit 
all  pArtB  of  the  pr<tce»9  t^earing  on  the  title  tu  usclude  euttiuin- 
ed,  but  no  other  pnrts  of  the  expeci»eH  inonrml  in  ifie  eaunf: 
and  iti  rn^H^rd  tn  the  dchjite  before  ihe  IticHT  llunse  on  the  rc- 
Tised  cased,  in  February  and  Kareh  Mf-t^,  Eliid  tlie  duleudur  i  ii- 
tiiLud  to  oiit-h^Lf  ot  tlii;  L'xi>en&t!s  tJtcreut  -,  iiud  direct  Mr.  Smith 
lo  allijw  iho  expefi«ca  of  two  eoumel  only  for  tlie  defeniSer, 

Tho  Honourable  Mre.  Mrireton  and  otUerrt  jTettuntcd 
a  peititioo  gf  appeal  aguiiist  iIil'  fyroiiriitl  ititfrlotutors,  so 
tar  us  ndvoriw  to  tiiem.  Sir  Noriiuin  M^i'dotmld  Lock- 
hart,  Uaronet,  uliest  soa  mid  heir  orcutiiil  of  tho  origi- 
nal defender,  atid  hia  ttitors  and  cnratort?,  and  the  trua- 
teea  ami  executfjra  under  a  trtiBt-diflpnsilion  a>id  settb- 
iHPitt  exo^utod  hy  tho  docicased  -Sir  Nurciiun  Macdotiald 
I/oekliart,  ili  ortitir  to  save  tha  cfTort  nl'  tlieir  )«.'tioii  of 
n-dui'tioo-iinprobjittou  aud  deulanilcir,  in  the  iCvcnt  of 
Uit?  uiU'rhiu-uturs  api'caled  frotiij  uuJer   the  [oiiding 


appeal,  being  reversed,  also  proscnted  a  |>«-tilion 
croea  appeal  against  the  iiit^'rloctitor  of  20tb  Ktb.  1 
rnniplriimiig  of  it  iis  beitjj;  erroneotis,  and  cent" 
eqiiltj  and  justice, 

"  (I.)  In  BO  fuT  03  the  I,<firJ9  of  the  S««inj  PiTi»i<«i, 
■aid  inHTlocntuir,  in  respect  the  piinuem  (the  peiiiioii* 
tlie  crousappcAL)  '  ilo  not  na#  iiinitit  in  the  rca^ona  ot 
lirta  of  the  titles  eidled  lor,  und  buught  to  be  reduced, 
the  defender*  ;  rep^l  rhe  reniions  nf  it^Iiictinn,  Assoilzie 
fendorf,  anddecgm,'  in  the  ticiion  nf  reduetiou  and  dt.'cl 
bmUetit  at  the  inatanee  of  the  petilinnen  (eroaa  ai^pell 
H^ainit  the  IrlonnurnliLe  Mrs-  Moreton  And  other*,    (i  )  low 
far  Eia  the  said  int«-H')CUIor  dra-R  not  Huelmin  att  the  delrOcM 
plendeil  by  your  peliLinnere  (In  crews  appeal)  »|^in«|  the  actttt 
pfdeehinuor  of  non-eutry,  at  the  inst^uee  ot  the  appciluulM 
the  <>rijl;inill  appeal,  and  dLies  not  derern  in  lerma  of  the  (Mida 
aioiifl  of  the  netitm  of  rtxhiclian  and  deelAF'itijr  at  the  in«(uK»al 
your  petitiotier»(in  thecroas  appeal).    And,  (3.)  in  att  i«t  ntht 
■aid  interlAeiit'it  finds  your  x>elitiiinerfl(in  cTan  np|<en] )  i-ntilU 
only  t»  n  purtinin  of  the  expeOBL'a  iiiciirretl  by  ittv'll  hi  tht  «uj 
conjoini'd  nctions.  And        not  lind  them  entitled  to  ' '      '  ' 
cciBtfl  or  cx|»L'nseB  incurred  by  theni  in  (he  coDj'iiiK' 
suitject  to  iax»tinti  m  the  U6ual  manner.  And 
tioner*.  to  the  extent  nn^l  effect  abcire  Bpecifteil,  Aj'm 
tho  Mid  inlerliiculur."  and  prayoil  tli&t  tbeir  LoriJihi 
he  pleAscd  "  to  rerenie,  rary,  or  aJl^T  the  »atd  inl 
far  m  complained  of" 

The  orif^imd  iippellantB,  Mrs.  SforGton  and 
argued  tlifit  the  IntGrlocotors  of  the  Court  of 
ought  to  be  rijveraedj  for  tW  rnllofting  rt^asona: — 

(I.)  Beeauhii  the  Judtfincnta  under  n.-view.  in  si  r«ri 
pame  jire  ajipejdeil  fnjm,  Hre  tvH  welUrnondcd  in  law,  |a ! 
ihiit  the  appclluiit,  iho  UnuourNlilc  JIih  Morc-t-m.  mml 
diseussinn  bi'  iiL-ld  to  i»e  rested  with  the  rijiht  t  »  the  ani 
of  (ho  funr  tenipte  tenL'mi-nts  in  i|Ui,-a[ii)ii,  by  »  »uffli 
title  :  and  tint  Hit*  right  i>f  projierty  or  domtmuia  itfi^i 
8uh;«lft  ia  in  non-entry. 

(2.)  Ri-enuse  the  predewson  of  the  respondent  In  itwj 
of  property  or  ifominium  utiU  of  the  lands  in  i^ue«lian, 
and  prior  lo  the  year  1&43.  clieeoterL-d  vassiiU  nf  ihv  |i 
sura  of  the  appellant.  Mr*.  MoTttor,  in  the  supcrtoiity 
■nnd  tlio  ruspi>i><Jent  BtilL  holds  the  moni;  {fo^iitinn  in  reto 
the  apittllHiiit.  uii]e«8  he  sliew  ihiit  she  nr  hur  pivde 
loet  their  right  of  superiority  eltico  that  time. 

(5.)  Beeanse  the  au}>crionty  of  the  temple  laii<U  in  qar 
was  not  uoiM-ejed  hy  the  t.irl  of  Haddin^Lon  or  liia  w 
ill  (he  predi.'eessflp4  of  thi.'  re»poodent,  at  any  iiine  betn 
year  1613  nnd  1732 ;  end  at  thit  hitler  date,  at  all  sir 
partis  «lill  retained  Ihetr  retalire  puuilioD  of  aai 
raasnl  in  these  l^ind*. 

(^4.)  Bi'ijauae  the  6tip:Tiority  of  the  landn  in  qucttioa 
been  lost  by  the  itaecepMjra  of  the  Karl  ■  f  Iljiddington,  ix 
ferrcd  from  ctietn  to  the  ruapoadeut  ui  hispredeccBMn, 
yi-ir  IT12. 

(_a.)  lletnUBc  the  inti?rloeutor  of  22't  Jatia^Tj  i 
proof  to  bi^  taken,  enTed  all  queBtion?'  ns  ici  tojj  rrleva 
tONtiers  Allowed  tn  he  priivi.-o;  and  the  [ir<.H>l  which 
did  nut  warrant  (he  judymenu  which  followad,  and  « 
levtnt  to  Ihe  qnuatiim  at  itiBue. 

(G.)  BtL'ause  the  ohjeeciuuB  to  the  title  of  th 
tiuoourulile  ilrs.  Moreton,  aa  the  heritable  pr 
sn(M;Ti.irity  of  the  teiilplb-  lands  of  Cuni  i 
PtjaCfickliiiid,  nnd  ClydH.»Hall.  prirtiouiflf  ; 
sulijeet  only  lo  the  nfThta  uf  the'vaasali  i 
RjBsors,  not  linvinfT  been    sUetained,  and  ahc 
asanllzied  from  the  m^lion  for  challenging  ihni  till 
hdits,  in  any  ol  the  cB.^e,  ouffhl  lo  have  lirrfl 

tilled  lo  the  e:)[i>naea  ittciirred  by  ilnin  in  the  C:tuit 
defendinn  their  Utli>. 

The  uriginiil  tipiicMants  inaintaiiioJ— ( 1 ,)  T'WI 
been  cluiirlj  estahlishod  that,  in  1(114,  U\'-       '  * 
superiority  was  vcstiid  in  the  Earl  (if 
Riirju  ul"  Ori'in,  anil  Lindsay  of  <  ■ 
vassal ;  and  tiiLit  iifler  the  inpno  of  ii< 
the  Family  of  Liodfayj  :i- 
rceo^jiyA'd  the  tciri'ply  'stif 

sea^tou  of  ibo  dommiittu  uUU  oL  Ihu  »^  laiiJ»n 
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!ia<i  likewise  recognized  tho  right  of  superiority  thereof 
in  the  Baron  of  Drcm,  the  temple  lands  being  valued 
lin  a  £'t  land  of  old  extent,  and  ^20  of  new  extent,  and 
the  faoldiog  Taa  expressly  declared  to  be  of  tho  Earl  of 
Melroee.  And  again,  iu  1643,  another  John  Lindsay, 
ns  heir  of  his  fiitber,  obtained  from  the  Karl  of  Had- 
dington ft  precept  of  dare  constat  for  infcfting  him  iu 
the  temi^e  lands  as  lying  within  the  barony  of  Ooving- 
tua,  and  in  that  precept  tho  tenure  was  expressly  stated 
to  be  blench,  and  the  reddendo  to  be  4s.  Scots,  as  in  the 
former  investiture.  (2.)  In  considering  whether  the 
respondoatfi  had  acquired  by  means  of  prescription  on  the 
etatate  ItilT,  o.  12,  it  was  necessary  to  shew  that,  dur- 
ing the  prescriptive  period  of  40  years,  their  predeces- 
f<ors  were  iufeft  in  the  superiority  of  the  temple  lands 
in  virtue  of  a  charter  thereof,  and  that  during  the 
whole  of  the  period  they  enjoyed  the  uninterrupted 
exercise  or  possession  of  this  superiority  of  the  temple 
lands  in  virtue  of  a  Crown  charter  and  infeftment.  It 
was  necessary  to  keep  in  view  that  it  was  of  no  con- 
sequence that  Lord  Haddington  and  his  successors  might 
not  have  been  actively  exerdimng  their  right  for  a  con- 
i^iilorable  time. 

"A  vassal,'' 8ay»  Mr.  Er8kine(Mi.  7,  IS),  "cannot  prescribe  an  im- 
munity from  the  leu-dulien,  Bervk'Uj^,  and  caauul  lied  ot  tuperiorit; 
due  to  his  orerlurd,  though  he  should  not  have  madu  payment 
(if  tliem  for  40  yeard ;  and,  coascquently,  the  superiur'a  right  to 
tbeve  cannot  be  lost  by  his  siWnce  or  neglecting  to  exact  them  : 
fur  tlie  ri^t  of  feu-dnties,  and  of  feudal  casuoliies  being  in- 
liereiit  In,  and  essential  to,  the  superiority  itself,  or  dominium 
dtrMtamt  U  accounted  a  right  of  lands  wtiich  does  not  mSar  the 
negative  presiTiptioD,  except  in  fUvoar  of  one  who  can  plead  the 
positive.  Thij  the  vassal  cannot  do  who  has  no  title  of  pre- 
scription in  him,  liis  only  title  being  a  ch  tritr  from  the  suporiitr, 
wliich,  in  place  ol  being  a  ground  of  tlie  positive  prescription, 
direi-tiy  excliidus  it." 

The  appeDant  referred,  as  an  illustration  of  the 
o|ieratioQ  of  this  principle,  to  the  case  of  Ferguson  v. 
(iracie,  17th  January  1832  {supra,  vol.  iv.  p.  321. 
licported  also  in  l^oKj'  Select  Coses,  and  referred  to  in 
Xapier  on  Prescription,  p.  18G).  The  doctrine  recog- 
nized in  that  ease  was,  that 

"  I'osnession  by  ■  vasss),  wtiether  the  vassal  be  entered,  or  only 
in  apparency,  is  as  much  possession  fur  tlie  supt^rior  of  hU 
riKlitf,  OS  possession  by  a  tenant  is  civil  possession  for  the  laml- 
lunJ.  And  hence  'a  vmsskI cannot  prescribe  an  Immunity  from 
the  feu>duties,  slices,  and  casualties  of  superiority  due  (o  hiit 
iiverlord,  though  lie  should  not  hare  mnde  pdyment  of  them  fur 
40  years.'" 

^hc  case  of  Gracie  arose  in  a  competition  for  a  right 
of  superiority  in  certain  temple  lunJn,  also  forming  part 
of  the  barony  of  Drcm.  Mr.  Grucic,  in  the  right  of 
<^*harles  Earl  of  Haddington,  pleaded  positive  prescrip- 
tiaa  under  the  speeien  /aetif  that  the  lilarl,  with  a  suffi- 
cient title,  having  granted  a  charter  as  superior  in  1670, 
bad  posa^aed  by  and  through  his  vassal^  and  that  his 
Lordship's  successors  had  thereby  acquired  a  prescriptive 
title  to  the  said  superiority."  It  was  auswered,  that  the 
Karl  had  only  exercised  the  right  of  superiority  in  one 
solitary  instance  in  1G70  ;  that  the  vassal  then  entered 
died  a  few  years  afterwards,  and  no  renewal  of  the  inves- 
titure having  been  granted  since  that  time,  there  was 
no  prescriptive  possetieion.  But  Lord  Corehouse,  Ordi- 
nary, "  Finds,  that  C'harles  Earl  of  Haddington,  in  1(>7<>, 
granted  a  charter  to  John  Johnstone,  as  his  vassal  in 
them  lands,  on  which  iufeflmont  fullowed  in  1672, 
whMi  the  usual  composition  for  the  entry  of  a  angular 
■OMMMMT,  with  arroarH  nf  blench  duties  and  others,  vmia 
pultf  to  tho  superior;  that  since  the  death  nf  John 
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Johnstone  the  lands  have  remained  in  non-entry;  that 
the  possesaon  of  the  entered  vassal,  and  of  his  heirs 
in  apparency,  for  a  period  exceeding  forty  years,  is  to 
be  held  the  possession  of  the  Earl  of  Hfuldington,  tho 
superior,  and  of  his  hcira  and  fluccessors;  and  that  it 
forms  a  good  prescriptive  right  to  the  superiority  of  tho 
said  lands." 

The  interlocutor  was  brought  under  review,  but  the 
reclaiming  note  was  dismissed  on  account  of  an  infor- 
mality. Lord  Balgray  observed — "  It  may  be  a  satis- 
faction to  the  reclaimer  to  know,  that  the  interlocutor 
on  the  merits  was  well-founded,  the  posse.- sion  of  the 
vassal  being  the  possession  of  the  superior." 

The  case  of  Hill  v.  tho  Duke  of  Montrose  (July  10, 
1S28,  6  Shaw  and  D.  Il;l3j  July  10,  1833,  11  Shaw, 
p.  950),  afforded  another  apt  illustration  of  the  same  doc- 
trine, inasmuch  as,  in  that  case,  it  was  found,  that  al- 
though, for  several  generations,  the  Earl  of  Haddington 
and  his  succesaora  lud  not  been  in  the  actual  exertuse  of 
their  right  to  another  superiority,  which  also  formed  a 
part  of  the  barony  of  Drem,  yet  as,  in  the  meanwhile, 
neither  the  vassal  nor  any  other  party  had  acquired  a 
right  to  that  superiority,  by  prescription  or  otherwise, 
he  was  still  entitled  to  enforce  it  against  the  vassal.  (3  ) 
The  Court  of  Session,  by  one  of  the  judgments  appealed 
from,  appointed  both  parties  to  lead  a  proof  of  certain 
facta  set  forth  in  the  interlocutor  of  22d  January  18o0. 
That  interlocutor  appeared  to  have  proceeded  upon  a 
total  misapprehension  of  the  true  qnestion  at  issue;  be- 
cause it  related  to  the  possession  of  the  solum  of  the 
lands,  and  to  the  names  which  the  vassals  had  thought 
proper  to  use  in  occupying  or  letting  the  same.  The 
proof  was  appointed  to  take  place  "  before  answer," — 
that  is  to  say,  reserving  all  questions  as  to  its  nslevancy. 
As,  according  to  the  appellants'  view  of  the  case,  that 
proof  was  utterly  irrelevant  to  the  question  at  issue, 
they  refused  to  discuss  its  import.  It  was,  indeed,  very 
instractivoj  as  shewing  the  impossibility  of  trusting  to 
the  modern  names  of  the  farms  upon  an  estate,  as  the 
means  of  identifying  the  lands  by  the  names  used  in 
describing  them  in  the  writings  of  ancient  dates;  be- 
cause it  would  be  found,  iu  the  first  place,  that  many  of 
the  names  which  are  found  in  the  old  titles  or  proceed- 
ings regarding  the  estate  were  now  entirely  lost  in  obli- 
vion— of  which,  indeed;  the  names  of  Peacockland  and 
Clydesflatt  formed  examples.  Secondly,  That  new  names, 
which  do  not  appear  in  the  older  titles  or  proceedings,  are 
now  applied  to  the  different  possessions.  And,  thirdly, 
that  some  names  which  are  found  in  the  older  titles  and 
proceedings,  tJthoueh  the  same  are  still  used,  are  now  ap- 
plied to  diSerent  snbjects  from  those  to  which  they  were 
applied  within  the  memory  of  man, — of  which,  as  already 
mentioned;  the  name  of  Curamerland  afiRirds  an  example; 
and  the  same  thing  may  be  said  of  Northflatt.  These 
things  were  the  doings  of  the  respondent's  own  authurs. 
Nor  was  there  anything  wrong  in  all  this.  They  were 
the  owners  of  the  dominium  utile  equally  of  the  whole 
estate,  as  well  the  portions  held  of  subjects  superior,  as  of 
those  held  of  the  Crown.  And  they  were  quite  entitled, 
in  the  management  of  the  estate,  to  alter  the  fences, 
subdivide  large  farms  into  two  or  mure,  to  unite  several 
smaller  ones  into  one,  to  change  the  divisions  or  boun- 
daries, and  to  call  them  by  what  names/p^v-uiight  tWxali 
proper.  'ITiis  being  the  eal^j^it'^lf  Vw-f  110  ji^anmT 
in  whii-h  the  solum  had  been  possessed  or  occupieil  ir 
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modern  timcs^  conld  plainly  eerve  no  useful  purpose  in 
tLe  presc[it  diacaaBiou.  'there  was  nn  dispute  u3  tn  tJio 
ruapoQUenb'!!  predeecaayrs  liavi?Lg  enjoyed  abaoliiti*  and 
umiitorrupttd  posei^ssiijii  of  the  solnm.  TLe  appellaute, 
srj  far  from  dLspiitlng  siit-h  poBSeMion  on  tlicirpart^  founded 
upon  it  as  the  Icj;il1  pusaeasion  of  themselves  und  their 
predoccfisors  ;  mul  that  they  were  weU  cutitled  to  do 
3  >  was  tii,ide  clear  by  the  opinions  cxprei^l  by  ii\a 
L'uurt  ia  tbe  vhms  uf  I'crgusou  «.  (Irsicie^  and  of 
Hill  ti.  the  DidtG  nf  Mnntrciae,  already  lueiitioued. 
{■t.)  When  thi3ri3  are  suveral  independent  rigbta  ■oreu.tod 
in  ft  fcudul  subjcft,  meTi:  pOBses^ioii  of  iha  sUum  by  tliu 
owaer  of  tbo  dominiuin  tiiUt:,  dnea  uot  cxtiuguish,  by 
prcseiiption,  the  acpairute  rightB  of  iLirJ  piirtiea,  tvliiuh 
Biv  i]yt  Tiuliiled  auT  ui^urped  by  auc;]]  posHtissioa.  For 
cx/imple,  tlieru  acc  many  estates  of  which  the  right  to 
the  snlam  belongs  to  one  party,  and  tlio  rij^ht  to  the  lui- 
uerala  bclwnga  Uj  iiiLOthur,  Now,  althouj^h  u  party  hav- 
ing a  aulficiutJt  prescriptive  title  should  enjoy  tbti  iiniplest 
poBSPsaion  of  the  solum  ivitliout  interruption,  during  tba 
preaariptivc  period,  but  without  having  ever  usitrped  the 
pofiiiiisaiqn  or  working  of  the  mineral,  he  woidd  not  at 
th(!  end  of  thu  pi3riod  Lrive  acquired,  by  priiacriptioii,  thii 
right  to  tho  iniiiurals  ;  and  the  right  of  the  third  party 
tliorctq  would  remiiin  entire.  This  would  be  tUa  ouho 
even  although  eueh  third  purty  himsudit'  hml  never  lit- 
tempted  to  work  the  niiuemla  at  any  time,  and  even,  in- 
deed, aJthough  the  party  pleading  the  prescription  might 
have  oecasioujilly  wrought  them,  if  these  oceaalonal 
workings  were  not  aaah  as  to  amount  to  continuotu  pt'&- 
HcmrfH,  ill  terms  of  iho  statute  IfJl".  An  ospreea  deci- 
sion to  tliis  cVlect  wjBgiren  iu  the  cnse  of  Forbea  v.  Liv- 
in/Btone,  I'Stb  November  l»-27  (G  W,  it  D.  ICT),  pro- 
eeiitllitgou  a  remit  from  tho  IJouse  of  Lords  to  the  Court 
of  bcgaion,  to  Iflke  rlie  opioion  uf  the  whole  Judges 
( 1  Wilson  iSt  Shaw,  Ca").  The  prineiplii  of  that  decision 
wag  thus  stated  by  the  eonaultud  Judges—"  Here  we 
[imst  not  regard  the  possessitui  of  llie  surfacfioflhe  land, 
for  wiiL't!  co:il  is  claimed  in  virtuo  of  am  infefliueut  nul 
specially  foiiv^^ying  the  coal,  bin  the  land^  generally, 
without  any  reeervatioo  of  the  conl  (0  S.  Si  D.  IZ.'Oi  '» 
compeiiiion  with  anexprej^  resevvimioti  nf  eoid  im  prior, 
and  in  ihemselvcd  preferable,  ieifeftmefits,  in  fuvour  of 
another  purly,  [he  poMession  founded  oti  fur  prescription 
iiuist  ba  that  of  tlie  coal  itself."  Atid  nlllKiugh,  in  Uie 
present  ciise,  the  sepurato  riglils  in  llie  subjeel  anj  not 
lit  the  satne  kind  ua  ihcjaein  Forbus,  ihe  tiame  prineiplu 
jipiditja.  tlier<:  bohig  separuio  riglir^  in  the  hiiid,  onu 
of  tfje  dvmimum  utUc,  and  ihe  uLher  lo  the  tliminiuin 
liiiii-ium  ibereof;  nnd  wlien  n  party  comes  forward 
clainiitig  the  tloatiaium  directum  in  virtue  of  u  ebarter 
which  coiiltiina  no  express  conveyancn  nf  tlie  (luiin'uinin 
iiitrctimtt  and  where  llie  riglit  to  the  dominium  diri-attint 
has  all  the  wliile  reni;iined  ve^ieJ  by  ri  feudal  liilo  in 
liio  other  party,  then  Iliri  possession  wliteb  ihu  law  r^- 
quires  in  the  preacriljcr,  moat  be  poAoea,,ion,  iiut  of  the 
domlmum  utile,  but  of  the  (fimiui'iiadueiOwi  itself.  And 
nji  the  respondent's  predeccMora  have  had  no  such  pun- 
seasion,  hiis  plea  of  pre$eripiion  could  nut  be  sudCalHed. 
ll?r(;,  iigain,  tbe  case  of  Hill  *.  The  IJukt;  of  Slrtntroic, 
is  a  judgniuiit  ex^jrcssly  m  point.  That  w'lis  an  aetion 
of  nnn-cntry,  iike  the  prciunt,  at  the  instance  of  Ilo- 
liert  Hill,  wlule  he  wjl«  in  right  of  ihe  supertoritj/  of 
llm  barony  of  Diuni,  jiyuinat  ttie  Duke  of  lIunlro?e,  wliu 
Imd  purehnsod  ibe  dominiitm  ufih-  ol  e.-riain  ttiniph: 


tenements  in  ibe  cotinty  of  Stirling.    Tbe  Isel 

in  these  landti  sppeara  to  have  been  granted  by 
Iladdingtou  to  Ulacfarlane  of  Arrocb^r,  a  prcdei 
of  the  Duke,  au  long  ago  m  17lh  December  tfi2S ; 
etibsequeaily  lo  that  dtite,  there  did  not  appvnr  to  Itci 
been  any  active  e-iercise  of  tha  right  of  superioriiji 
Lord  Haddiugton  or  his  aucceasor-i.    Nor,  on  iht^  oltiirr 
hand,  was  any  renewuJ  of  the  invc»liture  evcre^pedcbj 
Alacfnrlane  or  liij*  successors.  But  these  pnrties  were  (he 
Owners  of  the  barony  of  Buchanan,  held  of  th«!  Cromi; 
and  although  the  Crown  title,  besides  i.'Oii(aiuLug  a  gr»Di 
generally  of  temple  landei,  specified,  in  tht^eumui^r&liMiU 
the  lunda  eomprehended  iu  the  baroDy^  a  f*abject  <aUeJ 
Brachorn?,  being  fi.bo  the  name  of  one  of  the  Hm 
temple  teukfrneuttj  which  vvero  held  of  the  temple 
riora.    The  Dake  of  Montrose  opposed  the  a<:ti-JB,  &3l 
by  objecting  to  Mr,  Hill's  title  us  iu  right  of  tlie  torver 
of  Dreiu.    Hut  all  thege  objections  were  repollod.  Uai 
Ciruee  then  luaiutaiued  Chat  be  himself  had  :wqiitrH  • 
title  to  exclude  tbe  aetioa,  by  thy  positive  pri.'»cri. 
reapeiit  that  his  prede^ssofa  bad  trr  ugcsbeen  iiili 
barony  pf  Buchanan  by  valid  Crowii  titles.,  acid 
twiiple  landiiEn  question  had  all  along  be«ii  po-.v  ■■•  ,  , 
tlieiu  as  part  and  pertment  of  that  barony,    isucb  »  pin 
on  the  part  of  hiw  Liraee  derived  much  Ktrv^tigih  intk 
the  circoniatancc,  that  (unlike  George  Loekhait  ul 
his  Buecef^surs  in  the  pre$eiit  cage)  be  had  mo  (fepinto 
title  to  which  the  pufseasion  of  the  dnniitium  mbk 
could  hi?  GBcribed.      But,  nutwilhalaudiog  t\r-   ''■  ■ 
defence  al^o  was  repelled,  and  judgnieot  was  pri 
against  tho  Duke.    The  plea  whteb  wae  su' 
niaiotained  by  Mr.  IlUl  was,  tLiit  '*  a  right  ■ 
riority  fan  never  he  lost  -non  tctcrvU,  uor  by  any 
of  poBscriaiLn  by  another  party,  of  the  ihtmimam 
or  of  a  mid -superiority — ^f^ueh  a  iHissrssion  W; 
(wne  juris  the  pos^esaiijo  of  the  superiur  himself, 
order  to  exelude,  the  possesion  of  the  adv(_-r 
must  biivo  been  under  titles  lo  tho  aajx-rioritv. 
Lord  iluckeuzte,  whose   judgment  was  uoan 
aflinued,  states,  that  **  the  Lord  UrJinary 
timt,  truly  havmg  right  under  the  teiiiipfc 
tho  defender  cannot  exclude  tbat  !*ui>erior  exti 
positive  preseriptiou  —  that   is,   by  unc<]uivoc>] 
Hcssion   upon,  or  asc-rihable   wholly  to,  aa 
title  derived  from  another  person  as  eu]K-rtor 
tinuiiig  and  exi^tidg  together  for  forty  y 
hia  Lordeliip  adds — "  There  appears  do 
trtbutable  to  uiiy  right  ndvci-ac  lo  tttn  tnn/ite 
piiyiuetit  of  rr-Udeiido  to  the  king,  or  otherfra.rs,*' 
The  respundenta  KUpported  the  ioteriocat'on 
following  grounds: — 

1.  TliuL  Luving  rurL^rrUise  Iu  Dil'  avci  iuiMiU.iir  tbo 
inti!rluculor  allowrn^  «  proot  of  tlno  ta^--'i  1  i  '-' 
uii>1t-T  L'rort'H  tiller,  Hiid  of  Lbe  appijllant- 
eniTc  lo  tlie  oxixtcacu  of  two  HL>t»  uf  iiuiiL- 
to  oiiit  of  whk-li,  tUcy  alie^cA,  theic  wiliLHi  ui  .ii.iuiji.if 
iion-eiitiy  fti>[.Iie(J,  wiu  a  proper  oxduf  iu  llw  tiircmiui 
uf  Ihu  cium. 

'I*lie  Court  wure  lintltlcd  to  aUoiv  llic  iloeiimiinU 

to  ill  this  iul«rlouiiLor  lo  bo  mciiived.  in  nr. I. 
in]3traut(]i|ti.i>Ti  foondfd  upon  \'y  the  uiit'i  i 
to  «huw  llijic  t.otd  lla(l>ihi);u>ii,  tllie<i|.ij.>L'li.i 
liad  alltiimLiiiil  Lbe  tc'iuiilo  landii  iu  tlj6  ciiiiuL/  ul 
luiigiiif;  lo  liiuK,  to  olbcr  parties  thiui  tliti 
CQ&ion. 


The  docuuieiJtii  clifM'"' ■ 
mentioned^      ahew  that  Itind;*,  which 
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uiatranslatioQ  "  terras  iemplariat"  truly  i^ere  not  ao>  but 
terrat  eccleaiastkaa"  having  been  the  kirk  or  glebe 
lands  of  Libberton^  and  also  that  the  Earl  of  Haddington, 
from  whom  the  appellants  alleged  they  derived  their  right, 
had,  in  or  prior  to  1658,  divested  hunself  of  his  right  to 
all  temple  lands  in  tho  county  of  Lanark  in  favour  of 
Captain  William  Ross  of  Ross  Isle,  and  that  they  were 
incorjporated  with  that  barony. 

8.  The  Coai  t  actod  properly  f  u  rofbsing  to  bold  the  proof  iu 
the  whole  cause  as  concluded,  as  the  proof  allowed  bad  rcfer- 
vnce  to  only  one  point  in  the  case,  and  there  were  other  points 
at  issue  sufficient  to  diBpoee  of  the  meiita,  in  reference  to  whiuh 
proof  might  be  required. 

4.  Because  the  appellants  have  not  proved  the  existence  of 
two  separate  Undk  of  Onmmerland,— -the  one  boiony  lands 
Bod  the  other  temple  lands, — while  the  proof  adduced  by  both 
parties  negatives  the  existence  of  more  than  one  set  of  lands 
called  Cammerland,  of  which  the  lands  of  Northflatt  formed  a 
part,  and  establishes  that  alt  these  lands  have  been  possessed 
bf  Sit  Norman  Lockhart's  ancestora  for  more  than  a  century, 
in  virtne  of  titles  proceeding  from  the  Crown. 

5.  Because  the  respondents,  having  possessed  all  the  lands 
held  by  them,  under  Orowo  titles  for  more  than  forty  y'-ani, 
have  acquired  an  unchidleugvabla  prescriptive  rigbt  to  these 
lands,  including  Cammerland,  Ac  ,  and  the  appellantrt  are  not 
trotitled  to  reqtdre  the  present  heir  of  entail,  Sir  Norman 
Lockhart,  to  acknowledge  them  as  his  superiors. 

Hie  appellants  in  the  cross  appeal  argued  (1)  that  the 
interlocutor  of  20th  February  185 1  ought  to  be  reversed, 
in  so  for  as  it  repels  the  reasons  of  reduction  and  assoil- 
zies the  appellants  from  the  conclusions  of  the  action  of 
reduction  at  the  instance  of  the  respondents;  and  (2)  in 
so  fir  as  it  does  not  sustain  all  the  defences  pleaded  by 
the  respondents  agiunst  the  action  of  declarator  of  non- 
eatrj  at  the  instance  of  the  appellants,  and  does  not  de- 
cern in  terms  of  the  concluaons  of  the  action  of  rednotion 
and  declarator  at  the  instanoe  of  the  respondents, — 

1.  Bocsuse,  for  the  reasons  set  forth  in  thtf  respondents'  re- 
vised case  in  the  Court  of  Session,  the  appellants  have  not  a 
valid  and  sufficient  title  connecting  themselves  with  the  al- 
li^ed  temple  lands  held  by  Lord  Haddington  iu  1643,  and  of 
wliich  they  now  claim  to  be  saperiors. 

2.  The  interlocutor  finds  them  entitled  only  to  a  por- 
tion of  the  expenses  incurred  by  them,  and  docs  not  find 
them  entitled  to  the  whole  costs  or  expenses  incurred  by 
them,  subject  to  taxation  in  the  usual  manner.  If  there 
be  any  items  or  chai:;gos  in  the  accounts  to  be  given  in 
hy  the  respondents,  objectionable  upon  the  ground  of 
their  having  been  unnecessary  or  improper,  these  of 
coarse  would  be  struck  off  by  taxation  by  the  proper 
officer,  whose  report  is  open  to  review  of  the  Court.  In 
no  far  as  the  interlocutor  can  be  held  to  give  cUrections 
in  regard  to  such  detiuls,  the  respondents  do  not  object 
to  it.  But  the  Court,  or  rather  a  majority  of  the  Court 
(for  although  unanimous  in  their  other  judgments,  there 
was  a  differonco  of  opinion  on  the  bench  in  regard  to  the 
qoeation  of  expenses),  proceeded  upon  the  principle  of 
allowing  the  respondents  their  expenses,  only  in  so  far 
as  connected  with  their  title  to  exclude;  anj  disallowed 
all  expenses  connected  with  tho  objections  to  the 
ai^peRaots'  title  to  insist.  The  cross  appellants  therc- 
fors  snbmitted,  that  the  interlocutor  of  20th  February 
1851  ought  to  bo  reversed,  in  so  &r  as  it  finds  them  en- 
tiUfld  omy  to  a  portion  of  the  expenses  incurred  by  them 
in  Cba  eonjoined  actions:  and  that  they  ought  tu  be 
fyaoA  enUtled  to  the  wh(ue  eosts  and  expenses  incurred 
^  Aea  in  the  sud  conjoined  actions,  subject  to  taxation 
la  dte  HBOal  manner,^ 

■miiiass  Ibe  statements  In  the  record  and  procedure,  having 
Ml^aaoe  to  the  (inestlon  of  the  appellants'  title  to  Insist,  were 


in  conformity  with  tbe  provisions  of  the  act  of  parliament  and 
acts  of  sederant, — were  made  or  taken  on  the  motion  or  lead 
of  the  appellants  themselves, — and  were  In  all  respects  rele- 
vant and  proper ;  and  the  respondents  having  been  successful 
in  resisting  the  appellants'  claim,  which  alone  occasioned  the 
litigation,  are  entitled  to  all  the  expenses  incurred  by  them 
in  consequence  of  tbe  appellants  having  insisted  in  that  claim. 

The  original  appellants  and  respondents  in  the  cross 
appeal  supported  the  interlocutor  of  20th  February  in 
so  far  as  in  their  favour,  on  the  following  grounds: — It 
was  maintiuned  that  the  cross  appellants  had  maiutaioed 
olijectionB  to  the  title  of  the  ori^nal  appellants,  in  the 
face  of  various  decisions  sustaining  the  validity  of  the 
titles  on  which  the  respondents  founded  as  a  good  general 
title  to  the  superiorities  of  temple  lands,  and  also  of  de- 
cisions affirmed  by  tho  House  of  Lords,  to  the  effect  that 
a  vassal  was  not  entitled  to  object  to  the  title  of  his 
overlord.  The  cross  appellants  having  thought  proper  to 
insist  upon  pleading  their  objections  to  the  title  to  sue, 
the  respondents  were  obliged,  at  great  expense,  to  follow 
the  appellants  into  that  branch  of  the  case;  because 
these  objeetions  went  to  cut  down  the  whole  progress  of 
titles  on  which  the  respondents  founded;  and,  bad  the 
objeetions  been  given  effect  to,  would  have  deprived 
them,  not  only  of  their  right  to  demand  an  entry  in  the 
temple  subjects  in  question,  but  would  have  tended  at 
least  to  place  in  jeopardy  the  respondent,  Mr.  Hill's  titles 
to  a  variety  of  other  superiorities,  which  had  for  long 
been  a  source  of  considerable  revenue. 

Tho  more  important  of  the  cases  to  which  the  respon- 
dents allude,  in  which  their  title  was  given  effect  to, 
are: — Isf,  That  of  Hill  v.  The  Magistrates  of  Lanark, 
14th  December  1814.  In  that  case,  alter  a  keen  litiga- 
tion, the  respondent's  author,  l^fr.  Robert  Hill,  succeeded 
in  establishing  the  validity  of  the  title  flowing  from  the 
Knights  Templars,  as  a  good  title  to  the  superiorities  of 
temple  subjects  in  Lanarkdiiire.  The  case  is  not  re- 
ported, but  it  is  founded  on  as  an  authority  in  the  sub- 
sequent case  of  Hill  v.  the  Dnke  of  Montrose,  and  cer- 
tain of  the  proceedings  were  recovered  and  produced  in 
process  in  the  Court  of  Sesfuon.  2d,  The  case  of  Fei^- 
son  V.  Gnude,  23d  February  1832  («upra,  vol.  iv.  p. 
321),  which  is  founded  upon  in  the  respondents'  case  in 
the  original  appeal,  as  having  an  important  bearing 
on  the  question  of  the  title  to  exclude.  There,  Mr. 
Gracic's  title,  acquired  through  Mr.  Robert  Hill,  and 
which  was  of  the  precise  same  nature  as  that  of  the  re- 
spondents, was  sustained  as  a  good  title  to  temple  supe- 
riorities iu  Dumfriesshire.  3^*,  In  the  later  case  of  Hill 
V.  the  Duke  of  Montrose  (6  Shaw,  p.  1 1 33 ;  and  July  3  0, 
1833,  Shaw),  the  respondent's  progress  of  titles  under- 
went an  anxions  investigation,  and  was  ultimately  sus 
tuined  as  a  good  title  to  temple  anperiorities  in  Stirling- 
shure,  the  fhmim'um  vtUe  of  which  belonged  to  the  Duke 
of  Montrose, 

The  mreumstance,  that  tho  more  important  of  tho 
objections  staled  to  the  respondent's  titu  in  this  case, 
were  all  stated  and  repelled  in  tho  Montrose  case  is  fully 
explfuned  in  the  respondent's  revised  case  in  tho  Court 
of  Session;  and  the  bearing  of  that  decision  on  the  pre- 
sent question  is  very  distinctly  brought  out  by  Lord 
Cuninghame  in  the  following  passage  of  his  Lordship's 
note,  in  an  action  raised  some  time  ago,  but  which,  owing 
to  an  informality  in  tho  summons,  the  jrespQodents  were 
Advised  to  abandon: —      Digitized  by  VjOCJQ  IC 

"  With  regard  to  the  ohjtK'tlon  to  the  [■urBucr's  ti'rfo,  the 
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Ordiuiiry,  m  at  preseot  advised,  Is  inclined  to  think  that  U  Is 
not  well  foundtsd.  Tbe  deduction  uf  tliat  title,  given  in  tlie 
{lUDiuer's  can  and  revised  case,  is  most  purspicuoiu  and  KKti8> 
factory,  and  as  it  is,  in  one  rii^w,  tite  same  titie  (transferred 
through  Laurence  UUl  to  the  pursuers)  which  was  ulLimatoiy 
Kuxtained  as  sufficient  to  e8tal>lish  Robert  Hill'a  title  to  the 
temple  superiorities  ta  1888,  in  his  action  against  tbe  Duke  of 
Montrose— (Sue  reports,  lOth  July  1883)— it  is  thought  that  it 
U  also  sufficient  in  tbe  present  cos".  Indeed,  the  title  here  is, 
in  one  respect,  more  specific  than  Robert  Hill's  was  in  the  case 
(if  Montrose,  For,  lu-re,  Mr.  Hill,  by  decree  of  adjudication  in 
1814,  acquired  an  ex  fade  title  to  the  very  subjects  by  name,  of 
which  he  here  claims  the  superiority ;  while,  in  the  case 
against  the  Duke  of  Montrose,  it  was  admitted  that  the  subjects 
were  not  mentioned  specially  in  lir.  Hill's  charter  of  Dram." 

In  this  Btate  of  the  deoudons,  and  before  the  ^aciunon 
in  the  CouTt  of  Session  relative  to  the  title  to  exclndo 
was  concluded,  the  cross  appellants  gave  in  the  note  (June 
I8o0)  before  referred  to,  stating  that  they  had  dis- 
uovered,  and  craving  leave  to  lodge,  certain  writs  reUtive 
tu  the  temple  superioribiea,  which  had  belonged  to  the 
1  {aJdington  family,  in  order  "  to  shew  that  all  the  temple 
lauds  in  the  counties  of  Lanark,  Dumfries,  Wigton,  and 
Kirkcudbright,  were  conveyed  by  John  Earl  of  Hadding- 
ton to  GaptAin  William  Ross  of  Dumgarland,  prior  to 
IG58;"  and  they  appended  an  inventory  of  writs,  tend- 
ing to  shew  that  the  temple  lands  in  these  counties  had 
been  erected  into  a  barony  called  lioasitdo.  Leave  was 
accordingly  given  to  lodge  the  writs  (Juno  26, 1850)  in 
question,  reserving  to  the  respondents  to  apply  for  a 
diligence  to  recover  any  documents  rendered  neoessary 
ill  consequence  of  those  new  productions.  And  some 
time  thereafter  (July  13,  1860),  the  appellants  male  a 
further  application  to  the  Court  to  be  allowed  to  recover 
documents  to  shew  that  that  barony  still  existed,  and 
that,  consequently,  the  superiorities  of  the  temple  lands 
in  question  could  not  now  be  included  in  the  respondents' 
titles  to  the  barony  of  Drem,  but  belonged  to  the  pro- 
prietors of  the  barony  of  Rossiale. 

This  application,  in  effect,  amounteil  to  an  allegation, 
that  the  superiorities  of  the  temple  lands  in  question,  as 
piirt  of  tho  Lanaricahire  temple  lands,  now  belonged  to 
the  aoccesBoraof  Boss  of  Bosusle.  That  appeared  to  tho 
respondents  a  proceeding  inconsistent  on  Uie  part  of  a 
person  who  was  himself  maintaining  that  he  had  a  valid 
and  exelunve  title  to  these  very  superiorities  under  an 
entail  executed  in  1722.  But  as  the  allegation^  if  true, 
went  to  cut  down  the  respondents'  titles,  they  were  eon- 
strained  to  avail  themselves  of  the  permission  reserved  to 
them  of  incurring  additional  expense  of  recovering  dooo- 
ments  under  a  commission  and  dUigence, which,  they  held, 
proved  that  even  as  in  competition  with  Ross  of  Rossislo, 
the  respondent  Air.  Uill,  had  an  unassailable  title  to  the 
superiorities  of  all  the  temple  lands  in  Lanarkshire,  and 
that  no  valid  title  ever  existed  to  them  in  the  person  of 
Ross  of  Rosusle;  that  it  had  been  so  decided,  and  writs 
shewing  this  had  been  produced  and  given  effect  to  in  the 
cases  of  Hill  v.  Magistrates  of  Lanark,  and  of  Gracie  v. 
Ferguson  above  referred  to;  that  tho  writs  recovered 
and  produced  shewed  that  the  HadcUngton  family,  long 
after  16u8,  and  so  long  as  they  remuned  proprietors  of 
the  barony  of  Drem,  had  dealt  with  the  si^riorities  of 
varions  temple  sutgeots  in  Lanarkshire  as  their  own,  and 
entered  vassals  therein;  and  that  these  recoveries  also 
showed,  that  similar  entries  had  been  given,  during  the 
proscDt  century,  by  the  succensors  of  the  Haddington 
family  in  the  barony  of  Drem,  to  vnssals  in  temple  sub- 
jcfts  situated  in  the  county  of  Lanark. 


The  original  appellants  and  re^udent«iati>e<7« 
appeal  submitted  that  tha  cross  appeal  BhonU  be  • 

missed,  because — 

"(1.)  The  cross  appellnnts  having,  in  the  Court  btlow,r."i.| 
quished  tlte  objectiunH  taken  b>-  thum  to  tbe  nspoBdent-'tih 
the  same  cannot  competently  be  revived  in  this  cnsiff^ 
(2.)  E»to,  that  it  were  open  to  tbe  cross  appeilsnb'  to  imj 
th(W)  objections,  they  are  groon.lless  and  nutcuable,uili* 
jut  fertn  to  tbe  appellants  to  insist  upon  th«m.  (StTheCc: 
of  Seauon  did  right  in  reftbdngr  to  allow  the  sppeiluba 
expenses  incurred  by  them  in  pleading  their  oljccUouiefc 
respondents*  titles  to  sae. 

In  consequenoe  of  the  death  of  the  Houin 
Mrs.  MoretoD,  one  of  the  appellants,  tho  appeshiL- 
rcvived,  so  far  as  she  was  eonccmod,  in  nione  of  t 
mother   Dame   Emelia  Olivia   Macdooald  I«tk. 
Charles  Balllio,  Esq.,  and  George  Roes,  jun.,  Kf^i. 
vocates,  as  trustees  under  her  oontmet  of  maniage. 
At  the  hearing  before  the  House — 
Anderson  Q.U.,  Dean  of  FactiUy  {Inglls)— 
This  qaestion  originated  in  an  action  of  reducdoo-iap  • 
tiou  and  declarator  of  non-entry,  at  tbe  iottsDot  of  lf--i 
Horeton  and  othen>,  as  superiors,  against  tbe  rflspoodrLi  w 
others,  to  compel  entry,  or  renewal  of  an  invtctitiite  ttie 
superior,  on  payment  of  tbe  casualties  fixed  by  Uv.  Alo, 
planation  was  given  of  the  form  and  nature  of  tb«  ictioL  . 
is  necessary  to  give  a  history  of  thu  Uile  founded  up'.' 
the  appellant   The  order  of  Knights  TempUn  hsd 
sions  of  great  extent  within  the  kingdom  of  Scotland.  Tui 
temple  lands  were,  at  a  very  remote  period,  tramfencdt-u 
Knights  of  Bt.  John  of  Jemulem.    Pruvioos  to  tbedtwto>, 
of  tlie  order  its  head  was  styltrd  tbe  Preceptor  of  Toq^i*': 
There  exists  a  rental  of  the  temple  \&nd*,  inadeuplf  Si^* 
ter  Lindnay,  then  preceptor,  bearing  date  alwut  tbe  year  \^ 
This  rental  cont^ns  the  whole  pottteBsioos  of  the  pieop/ 
within  the  several  itheriffdoms,  bni^ba,  baroniet,  t»l  it-' 
juiisdictiuos  within  Scotland;  and  among  ochen,  Uri| 
Clydesdale  m  inserted,  including  Cummerland,  Nontk 
Peacockland,  and  Clydesflatt,  as  tying  in  the  buw.' 
Covington,  tbo  reddendo  or  annual  feu-duty  for  whkh  k 
four  shillioRB  6c<)U.   At  the  period  of  the  refotiu^ ' 
James  Bandilands,  the  lasi  preceptor,  retigned  the 
temple  lands  Into  tbe  hands  of  the  Ctown;  tiwn^ 
Queen  Mary,  in  l&GS,  for  onerous  ooosideratioos,  gniit^' 
charter  in  fiivour  of  3ir  James  Sandilaode,  of  U»  ■'-^ 
temple  lands  which  had  formerly  belonged  to  tbe 
St.  John,  and  erecting  them  into  a  barony,  called  tbt 
of  Torphichen.   On  this  charter  Sir  James  wm  dii;  -s^' 
The  temple  lands  remained  in  poesessioo  of  tbeTi^pti^' 
family  down  to  about  the  end  of  tbe  uxteeDlh  ceotntT- 
Torphichen  sold  the  temple  lands,  under  certain  eia^ 
specially  mentioned,  to  James  Tennent  and  BobtftVi^ 
BOO.    Tennent  conveyed  his  half  to  Williamiaa,  >^  " 
latter  sold  the  whole  to  Thomas  Hamilton  LoTdBbiBni>^ 
Byres,  afterwards  Earl  of  Uelrose  and  first  Earl  of  En^' 
The  lands  retained  or  reserved  In  favour  of  LoidTBr^' 
retained  thu  name  of  tho  barony  of  Torpbicbsfl,  ssd 
acquired  by  tjord  Binning  were  created  and  iDoorpantrt" 
the  Crown  into  a  barony  and  regality,  called  lbs  btn*!^ 
regality  of  Drem.   By  the  Crown  charter  of  the  kim' 
Drum  it  was  declHred,  that  infuftmeot  taken  inssjtt^ 
tenement  within  Kdinbureb  was  to  be  suffidrtiti**" 
for  the  whole  l>arony.-  The  ctiatter  and  iBfafia^'^ 
ratified  by  Act  of  Porluunent  passed  in  1617.  D<^* 
abi>ut  lt)80,  the  barony  of  Drem  was  In  posHMfi*** 
successive  Karls  of  Haddington  by  direct  descesL^* 
Charles  Earl  of  Haddington,  then  in  poeeesdo^g^ 
deed  of  entail  of  tbo  barony  of  Dr«m,  I  nclttding  0M»*** 
Following  upon  that  entail  a  Orowa  charter  wasfwy" 
vour  of  TbomRH,  second  son  of  Charles  Earl  "QMffC 
who  succeeded  to  the  title  and  estates  of  TTsikflgj"*' 
the  eldest  son  succeeded,  through  his  motbcv,  ttW** 
estates  of  the  Rotlies  family.   In  1731  an  Actstw*^ 
was  passed,  authorizing  the  sale  of  part  of  Mw<tl**^ 
of  the  K:ul  of  Hmldiniftco^liicluding.  WPMtf.i^J 
barony  of  Drem.   Tho  Uonoumble  John 
e-evontl  sun  of  the  Earl  of  Haddington,  1 
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hamiiy  of  Drem,  the  parltamentary  kruslees  having  executed 
in  bis  favour  a  re^lar  conTeratice,  which  was  recorded  In 
the  BookH  of  Council  and  Setofon.  In  virtue  of  this  convey- 
ance Mr.  Hamilton  obtained  a  Crown  charter,  which  contains 
ti  cIbuko  of  diKpeDsation  declaring  that  infeftment  taken  in  a 
tfMnple  tenemeQt  within  Sdiohorgh,  was  to  be  auffictent  aft  a 
title  for  the  whole  baronjr,  Mr.  Hamlltcm's  title  was  doly 
completed  by  infeftment.  As  coDoected  with  the  barony  of 
Drem,  it  may  be  proper  to  refer  to  the  proceedinfr*  under 
what  i»  known  in  Scotland  as  the  Jurisdiction  Act, — that  whs 
Mil  Act  of  Parliament  pawied  in  the  reigcn  of  Oeor^f  II.,  alio- 
tiahing  the  Jurisdiction  of  baronies  and  regalities,  and  grantina^ 
compensatioQ  to  the  barons,  or  those  who  bad  iM?qutred  rigitt 
tu  baroolw.  It  appenFB  that  the  Hononrable  John  Hamil- 
toD  claimed  and  received  ootnpeiisation  In  ll'>a  of  the  juri«- 
diction  of  the  liaroQy  and  regality  of  Drem,  and  from  the  pro- 
oeediDgfi  it  in  prnved  that  the  jurisdiction  of  Drem  included 
lands  in  the  county  of  Lanark— (printed  excerpta  were  handed 
t<>  the  Lord  Chancellor).  The  Imrony  of  Dreiu  consisted  ex- 
chisivelyof  saperiorities.  Ur.  Hamilton  exercised  his  rights 
H8  liamo  of  the  barony  of  Drem,  and,  in  pattionlar,  eDteied 
vamlt  in  lands  Bituatetl  within  tfae  county  of  Lanark ;  but 
ns  ih«  fen-duties  were  small  in  amount,  the  rtmewal  of  the 
inrestitnres  were  la  many  instances  overlooked  iwth  by  supe- 
rior and  vassals.  Mr.  Hamilton  was  8Uccee<led  by  four 
daughters,  who  completed  theirtitle  to  the  barony  of  Drem  as 
helreHSes-portioners  of  their  fotber,  and  were  duly  infeft  in 
1801.  The  heirenes-portionen,  and  tluise  In  their  ripbt,  sold 
the  barony  to  John  Fer^^uaon  of  Stronvar,  who  obtained  a 
Orowu  charter  in  1808^  and  Fenruuon  again  eold  to  Robert 
Hill,  W.S.,  who  completed  his  title  by  saxine  in  1810,  on  the 
nnexecoted  precept  In  the  charter  of  1808.  Koliert  Hill,  in 
1814,  obtained  n  charter  of  adjudication  in  implement  from 
the  Crown,  which  followed  upon  a  decree  by  the  Court  of 
Ki^ssion.  This  charter  was  merely  corroborative  of  ^e  oxlst- 
tni;  title,  and  specially  named  lands  in  the  rentals  and  base 
titles.  Bobert  Hill  sold  to  Laurnnce  Hill,  one  of  the  appel- 
Ktnts,  the  superiority  of  the  temple  landa  within  the  couDty 
of  Lanark.  Hr.  Laurence  Hill  executed  a  oimveyance  in 
favour  of  the  late  Sir  Charles  Macdonald  Lockhart,  the  pre- 
decpsBor  of  the  rcspitudeut'a  father  in  poKeearion  of  the  Lee  and 
Oamwath  estates;  and  on  the  death  of  Sir  Charles,  the  ap- 
l>ollatitSBticoeededtothe  superiority  in  question  asafee-tiimple 
uxtate,  nnder  the  burden  of  a  lifereot  constituted  in  favour 
uf  Mr.  A.  M.  Lockhart  Having  now  given  a  short  sum- 
mary of  the  snpcriur's  title,  it  is  necessary,  in  the  next 
plac<*,  to  narrate  the  title  of  the  vassal  of  the  land^  in  question, 
lu  held  under  the  temple  superior.  The  rights  of  the  Knights 
Templars  were  of  a  peniliar  kind.  They  consisted  of  detached 
posM*BBions  In  almost  every  county,  bui^h,  and  barony  within 
Scotland,  and  sometimes  temple  lands  existed  in  the  centre 
of  lands  bearing  a  particular  name.  The  date  of  the  original 
title  to  the  temple  lands  in  question  has  not  been  aticertaiued. 
One  writ  is  prrnluced  without  a  date,  but  its  date  is  proved 
from  collateral  circumstauccs  to  bavu  been  during  the  reign 
of  David  II..  King  of  Scotland ;  and  from  being  the  renewal 
of  an  investiture,  the  orii^in  of  the  Uiids,  as  temple  lands, 
may  be  of  a  much  more  ancient  date.  The  charter  earliest 
in  date  of  the  Grown  lands  Is  also  in  the  time  of  David 
If.,  so  that  it  may  be  assumed  that  the  titles  of  the  Crown 
lands  and  the  temple  lands  arc  of  equal  antiquity.  There 
are  preserved  complete  series  of  retouis,  Crown  preceptf, 
and  ioMtmeniB  of  the  barony  of  Covington ;  and  retours, 
precepts  of  ciart  eontfat,  and  inftiltments  of  the  templu 
lands  within  the  baiony,  from  the  middle  of  the  fifteenth 
century  down  to  the  dissolution  of  the  order  of  the  Kniyhts 
of  St.  John,  or  Preceptory  of  Torphichcn.  M«ry  Qiiecu 
of  Scots  made  a  grant  of  the  whole  temple  lauds  uithin 
Sootisnd,  in  &vour  of  Sir  James  Sandilands,  who  last  held 
the  oflSoe  of  preceptor.  In  1628  an  important  proceeding  was 
taken  by  Qeot^e  Lindsay,  th»n  Itaron  of  Coviou^ton.  By  bis 
seivlce,  as  heir  tu  his  father,  the  lands  held  nnder  the  Crown 
are  distingnished  from  tho<ie  held  nnder  the  successor  of  Sir 
James  Sandilamlo.  In  thin  retour  there  is  first  described  as 
held  under  the  Crown,  All  and  Whole  the  lauds  and  iiarony 
of  Ooriogton,  valued  as  a  £40  land  of  old,  and  a  £120  land  of 
new  extent,  with  attendance  at  three  head  Courts  In  Lanark 
m  ttte  rtdekndo;  and,  iiecond,  the  temple  lands  of  Cnmmer- 
landf  Ac,  a*  held  under  Lord  Byres  and  Binning,  the 
valDatlon  beiuK  £5  of  old,  and  £20  of  new  extent,  and 
payiMnt  of  4^  ik:uts  OS  the  reddendo.    This  relour  farther 


instVnots  that  John  Lindsay,  fiither  of  Qeoi^e,  liad  died 
liist  Test  and  seised  in  the  temple  lands  holding  nudi;r 
Ijord  Binntng's  predecL-asor  as  superior.  The  next  title  pro- 
duced Is  «  precept  of  clire  contta',  granted  by  Thomas  Earl  of 
HadilingtOD  in  1648.  In  favour  of  John  Lindsay,  as  heir  to  John 
Lindsay,  his  grandfothet,  i  i  the  temple  lands;  the  same 
John  Lindsay  having,  in  16!^,  made  up  hi>t  title  as  heir 
to  his  father  George  In  the  Grown  lands.  John  Lindsay 
died  without  issue  in  1645.  and  was  sneoeeded  l>y  his  brother, 
William,  afterwards  Sir  William  Lindsay.  Sir  William  wna, 
I  in  1646,  served  heir  to  his  brother  tn  tin;  Itarony  held 
j  un.Ier  the  Crown  by  Crown  precept,  &c. ;  but  no  title 
was  completed  to  the  temple  lands  held  under  the  Illarl  of 
Haddinuton.  The  baimy  and  temple  lands  were  possessed 
by  Kr  William  and  his  temints  in  eumul-^;  and,  as  frequently 
i  occarred  with  smaller  estate^,  the  temple  lands  were  possessed 
by  Sir  William  or  hi^  brother's  appurent  heir.  It  is  proved 
thut  between  1658  aud  1678.  Sir  William  Lindsay's  affairs  bo- 
came  embarra»«ed.  Poindings  of  the  ground,  and  an  apprising, 
were  executed  i^ainst  hie  estates.  These  real  diligences 
attacheil  not  only  the  Crown  lands,  which  l>elong^  to 
Sir  William  in  property  and  superiority,  but  also  the 
temple  lands,  of  which  he  was  owner  only  of  the  domtmum 
utile  or  property,  and  posMssIng  on  apparency.  Sir  Geoi'^e 
Lockhart  of  Carnwath  was  a  creditor  of  Sir  William's.  He 
also  acquired  by  assignation  a  decreet  of  apprising,  and 
a  disposition  or  conveyance  of  the  whole  of  Sir  William's  right 
and  interest  in  the  b;irony  of  Covington,  Including  the  temple 
lands.  In  1690  or  1691,  a  process  of  ranUng  and  sale  was 
raised  of  the  lands  and  barony  of  Covington,  to  which  the 
creditors  of  Sir  William  Lindsay,  and  John  Lindsay,  his  eldest 
son  and  apparent  heir,  were  called  as  parties.  Decree  of  sale 
woH  pronounced  in  1694  in  favour  of  the  tutors  of  Ueorge 
Lockhart,  eldest  son  and  heir  of  Sir  George,  who  purchased  for 
behoof  of  their  pupil,  under  the  declaration  that  his  sepiuute 
rights  were  not  to  bo  prejudged,  and  that  he  might  possess  on 
both,  the  one  without  prejudice  to  the  other.  That  sale  could 
not  pos.iibly  include  the  superiority  of  the  temple  lands,  that 
superiority,  as  before  explained,  being  the  property  of  the  Eurl 
of  Haddingron. 

Lord  CkcmctUor. — Suppose  the  Earl  of  Haddington  hail 
Rianted  aounveyanceof  the  superiority  of  tlie  temple  laodn 
ill  fovonr  of  Sir  William  Undoay,  would  this  not  of  itself 
have  been  sufficient  to  merge  the  whole  into  a  Crown 
barony  ? 

Anderaoa  explained,  that  according  to  the  forms  of  feudal 
conveyancing  then  and  now  existing  in  Scotland,  in  order  to 
consolidate  property  and  sQperiority  held  under  separate  titles, 
certain  forms  were  necessary  in  order  to  render  the  Utle  valid. 
(Here  an  explanation  was  pven  of  the  process  of  reslgni^on 
and  consolidation.)  If  these  forms  wore  not  gone  through  and 
entered  upon  the  record,  a  singular  successor  purchasing  n 
superiority  would  not  be  affected  by  any  latent  title  which 
might  have  been  granted  by  a  seller  of  a  date  anterior  to  the 
Urst  completed  right  by  sasine.  But  it  is  not  alleged  that  any 
conveyance  was  granted  by  the  Earl  of  Haddington  in  fitvour 
of  the  Lintlsay  family.  On  the  contrary,  the  respondents  have 
produced  writs  tending  to  shew  that  the  temple  lauds  within 
the  county  of  Lanark,  as  portions  of  the  barony  of  Drom,  luul 
been  conveyed  by  Lord  Haddington  in  £ivour  of  a  Captain 
Boss  in  1657.  The  object  of  attempting  this  proof  was,  as  ex- 
plained in  a  note  lodged  in  the  Court  of  Session  in  the  appen- 
dix to  the  respondent'!  case,  to  shew  that  the  superiority  of 
the  whole  temple  lands  within  Lanarkshire,  inclnding  thoM 
in  question,  bad  passed  from  the  Haddington  family,  and  ex- 
cluded all  pretension  on  the  part  of  the  appellants,  whose  rigbt 
is  derived  from  Charles,  the  eldest  son  and  successor  of  the 
Eari  of  Haddington  <  f  1667. 

lord  Chancellor. — ^The  charter  in  favour  of  Boss  proves  this, 
that  his  successor  might  also  hare  been  a  competitor  as  iu 
right  to  part  of  the  barony  of  Drem. 

Aaderton. — There  is  no  allegation  that  the  respondents'  pre- 
decessor derived  any  title  whatever  through  Boas.  Tbe  respon- 
dents, in  a  second  note,  which  will  be  also  found  in  tbe  appen- 
dix, refer  to  their  previous  note,  stating,  "  that  all  the  writ!', 
inclnding  a  conveyance  by  John  B^atl  of  Haddington  to  Cap- 
tain William  Ross  of  all  the  temple  lands  situated  in  the  couu- 
ties  of  Lanark,  &c.,  bod  been  produced  and  founded  upon  in 
the  cose  Ferguson  v.  Grade,  ctpprted  in  tlio  Jurist,  Jan.  17, 
183>i.  The  existence  of  these 'dli9jii££ents,  and  of  other  impor- 
tant writii  Bowing  therefrom,  connected  with  tliozic  tuuiple 
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lands,  was  then  unknown  to  the  defender*,  and  ft  Is  essential 
to  their  case  that  they  should  be  recovered."  The  resnondents 
add  a  list  of  titles,  for  recovery  of  which  they  asked  a  com- 
missioD  and  diligence,  bat  tbewrita  encmerated,  althoogh  re- 
ferred to  ia  the  case  of  Grade  v.  Ferzoson,  had  never  been 
produced  In  that  procett.  Ifsoch  writs  bad  been  In  existence, 
and  of  the  nature  described,  there  would  probably  have  been 
an  end  of  the  appellants'  case.  The  first  case  of  Qracie  v.  Fer- 
guson arose  in  a  competition  for  tlie  saperiority  of  an  estate 
situated  in  the  county  of  DatufHea.  A  title  flowing  from 
Charles  Earl  of  Haddington  in  1670,  was  preferred  to  a  title  de- 
rived firom  Oaptala  Bmb,  on  tbe  ground  of  &ilure  to  otabliah 
the  validity  of  Bou*  Utie.  In  1382,  Grade  raised  a  second  ac- 
tion in  the  Court  of  Seswon  to  reduce  and  set  aside  the  whole 
titles  in  fiivour  of  Boss  and  his  successors,  on  the  allegation, 
infer  alia,  that  the  writs  were  forged,  &c.,  and  after  much  liti- 
gation the  action  terminated  in  favour  of  Mr.  Uracie'a  rupre- 
sentatives,  In  whose  favour  decree  was  pronounced  so  receutiy 
as  in  December  last,  redudng  and  setting  adde  the  whole 
tiUes.  On  a  careful  condderaUon  of  the  respective  titles  it 
appears  to  be  proved,  that  while  the  titles  of  the  appellants 
iodnde  the  superiority  of  the  temple  lands  in  question,  the 
titles  of  the  respondents  are  limited  to  the  barony  of  Coving- 
too,  as  held  by  the  Lindsays  under  the  Crown.  This  limita- 
tion is  proved  by  the  retours  of  the  Lockhart  family  in  favour 
of  the  Btucesfdve  heirs  of  entalL  While,  therefim,  the  Crown 
lands  have  bean  poasesaed  on  a  compileted  title,  the  temple 
lands  have  been  posseased  on  apparency.  The  cases  of  Grade 
V.  FergosoD,  and  Hill  p.  The  Duke  of  Montrose,  are  quite  con- 
clusive as  precedents  in  support  of  the  argument  contended 
for  by  the  appellants.  In  order  to  comply  with  the  requisites 
of  the  statute  1617,  c.  12,  the  respondents  must  prodoce  a  valid 
title,  oonpled  with  proof  uuintermpted  possesaioa  for  a 
period  of  forty  years.  There  ts  the  want  of  Utie,  and  hence 
poeseaslon  without  a  title  will  not  do.  The  appellants  moved 
that  the  Interlocutors,  bo  far  as  complained  of,  sboold  be  ro* 
versed. 

SoUeitor-Cfeneral  Bdhd  and  E.  S.  Chrdmif  for  respon- 
donts  and  cross  appellants — 

The  respondents  went  minntely  over  the  avermenta  on  tho 
closed  record,  and  maintained  tliat,  looking  to  the  countur 
averments  on  both  sides,  proof  was  rendered  absolutely  neces. 
sary.  Tlie  appellants  did  not  object  to  the  order  for  proof  at 
the  time  it  was  pronounced.  On  the  contrary,  they  did  not 
disguise  having  gidned  an  advantage,  in  so  far  aa  the  burdeo 
of  leading  the  proof  was  in  the  flmt  instance  laid  on  the  re- 
spondents. After  the  respondents  hod  closed  the  proof  on 
their  ^de,  the  appellants  joined  issue  in  the  conjunct  proof. 
A  lengthened  debate  took  place  before  the  Judges  In  tiie 
Court  below  on  the  merits  of  the  proof,  but  the  question  of 
relevancy  was  not  discussed.  It  was  not  till  after  opinions 
were  delivered  by  the  Judges  in  favour  of  the  respondents,  that 
the  rdevann  ctf  gdng  into  the  proof  was  seriously  called  in 
question  nnder  the  present  appeal.  The  proof  appears  qnite 
relevant  to  the  question  at  issue.  The  appellants  alleged  that 
there  were  temple  lauds  called  Cummcrland,  Nortbflatt,  &c., 
different  from  the  lauds  of  Cummertaod  in  the  respondents' 
Crown  titles.  As  the  respondents  were  maintaining  a  title  to 
exdude,  it  appears  to  be  the  practice  in  the  Court  of  Session 
to  throw  the  bnrden  of  commendng  a  proof  on  the  party 
miUntatoing  such  a  plea.  Be  this  as  it  may,  it  must  now  be 
held  as  a  fact,  fixed  and  settled  in  this  cause,  that  there  is 
only  one  tenementof  laud  called  Cummerlaod,  and  that  there 
are  no  separate  lands  known  by  name  as  Cummerland,  North- 
fitttt,  Peacockland,  and  Clydesflatt  Then,  as  r«^rds  tho  re- 
spondenta*  titles,  those  titles  contain  per  expramm  the  lands  of 
Cummerland ;  and  on  TMding  the  opinions  of  the  Judges  in 
theConrt  of  Session,  there  cau  lieuodonbt  thatCammerland, 
in  the  respondents*  Crown  tide,  represented  the  whole  temple 
lands.  Reference  was  also  made  to  the  opinions  of  the  Judges 
in  the  Court  of  Session  in  tlie  various  questions  which  came 
before  them  in  reference  to  the  lands  in  dispute  quoted  in  the 
appendix  to  the  respondents'  cose.  On  the  whole,  it  was  main- 
tained that  the  statute  of  prescription  1617,  c.  12,  applied,  and 
tliat  the  Conrt  of  Session  were  dearly  rigtit  in  sustaining  the 
plea  of  a  title  to  exclude  m  lititulned  by  the  respondents. 

In  support  of  the  cross  appeal,  the  reS[K>ndent8  submitted 
that  the  interlocutor,  so  far  as  tlierein  complained  of,  should 
bo  reversed,  or  at  all  events  varied  ;  that  the  title  founded 
U5>on,  so  far  as  applied  to  lands  in  Lanarkshire,  was  clearly 


null,  and  that  there  wasanecearity  fora  redoctionoftL«ie» 
as  it  was  made  the  foundation  of  other  actions  now  la  dqw. 
dence  in  the  Court  of  Session  at  theinstanoaof  theappcau 
against  the  respondents.  In  any  view,  it  waa  maintMiied  te 
the  Court  of  Session  did  wrong  In  dlsaUowing  any  pottnw 
the  expenses  incurred  by  the  re^ondenti. 
^n^erson,  in  reply— 

With  reference  to  the  proof  allowed  the  Conrt  bdow.iK 
the  opinions  on  that  proof,  maintained  that  tiie  proof  lad  ii 
relevancy  on  a  qtiestion  which  fell  to  bo  decided  by  tiie  wnnr;- 
tities.  There  cannot  be  a  doubt  that  there  existed  bottw 
barony  of  Covington  held  nnder  the  Cfown,  and  Uie  teK|i 
lands  lying  within  that  barony,  held  nnder  the  Earl  of  B*. 
dington.  The  lands  must  be  somewhere.  Ia  a  ■apeDi.t( 
lose  hie  right  because  the  vassal  destroj*  the  marcbcs  mi 
forms  tho  whole  into  one  estate,  or  diangea  the  names  of  hnt' 
in  snch  a  manner  as  to  render  it  impossible  to  distioguiii  Cf 
original  names  liy  the  evidence  of  witneasea  f  tioiioDgmu^ 
likely  than  to  find  In  the  course  of  a  eentnry  new  nams  {me, 
by  tenants  to  their  possestdons,  and  all  trace  tort  of  the 
names.  There  ia  no  change  in  the  names  in  the  writtes  tjb&l 
Such  names  are  continnedftom  generation  to  ecuerati<uk,*H 
nil  trace  of  such  names  cotUd  not  be  proved  by  the  aWBir; 
of  man.  Allowing  a  proof  of  what  amounted  to  a  dioBp  i" 
names  appeared  a  most  unnecessary  proceeding. 

Lord  aiancdtor.—l  place  Httie  or  no  weight  on  lbs 
change  of  names.  The  qnestion  will  probably  turn  on  the  as: 
whether  the  temple  lands  were  included  in  the  decree  of  ak 
and  the  Crown  titles  following  thereupon. 

Andermm  maintained  that  the  opiniona  of  the  Jnd^J 
the  Court  below  proceeding  on  a  proof  in  itiK-lf  irre^Tis. 
ought  to  be  disregarded.  As  to  the  opiniona  ooid  to  banbci. 
delivered  by  Judges  in  a  former  case  aband<Kkedt  the  a^-' 
lonts,  while  they  dispute  the  right  to  fonnd  open  each  opia^l 
necessarily  given  on  an  imperlect  view  of  the  facts,  t^  ti*; 
liberty  of  referring  to  the  opinion  of  Lord  llackenxie  in  i> 
appendix  to  the  case  for  the  respondent.  Uis  Lordship  Wfi,- 
"  If  made  out  that  the  defender  had  in  him  a  valid  aBn^' 
ance  to  these  temple  lands,  which  he  bad  only  been  net  i 
but  remidnlng  onentered,  having  valid  rignta  oo  iridek^; 
might  have  entered,  and  there  wae  nothf  ag  to  be  said  «s  u- ! 
other  hand  but  this,  '  I  have  not  entered,  but  I  have  taka  <  I 
Crown  charter  which  includes  the  lands  »f  CnminerlaBd,!^; 
not  the  temple  lands,'  I  should  not  have  thou^t  that  s  as 
cient  title  for  the  positive  prescription.   I  am  not  snretk* 
they  ever  hdd  or  assumed  the  poasesuon  in  that  way  staE 
and,  therefbre,  I  asked  the  question,  Waa  the  prodnetiOB  oaa  i 
|ilete  f  for  if  tiUes  could  have  been  found  In  ttieir  hand^  tbt<  I 
ing  that  they  were  clearly  the  vass^  in  the  temple  Ud^  ' 
would  have  made  a  different  case.   But  it  ia  not  made  oe 
and,  on  the  contrary,  I  rather  think  it  is  made  oat  that  tbf 
never  were  the  vassal:!  in  them  at  all,  but  that  they  puretM 
Crown  lands  only,  and  got  a  charter  to  tbom  only,  and  oa  ^ 
temple  lands ;  and  that  the  tities  were  made  np  to  Crd 
lands  only.   'There  is  no  proper  Ic^  evidence  that  they  vc- 
ever  the  vassals  in  temple  lands  at  all."  He  aaya,  "if  tbeiev 
such  lands  as  you  claim  the  superiority  of,  show  me  whenlM 
are.    I  think  a  party  claiming  a  right  to  landa  ii  hse. 
to  point  out  where  they  are." 

Lord  ChtmeeUor, — I  cannot  say  tiut  I  go  along  with  1^ 
Hackenile,  in  so  fitr  as  he  hdkte  that  a  snperlcw  la  boari  > 
pdnt  out  or  identify  the  lands.  Suppose  landa  eoBdpw 
given  in  leasehold,  and  possessed  m  cumufo.  for  a  lo^  pcni 
which  rendered  identification  Impoedble,  would  tba  T^a< 
those  entitied  to  rent-charge  be  in  anyway  affe<^ed  by  te- 
oumstance  caused  by  the  party  in  posseasion  *  ! 

ilntfffwm.— The  action  in  which  Lord  Mnrkmiia  dsBtaa 
the  opinion  now  quoted  was  abandoned,  and  to  Ihs  k< 
action  the  titles  called  for  by  his  Lordsldp  wen  navMrt 
and  it  ii  dearly  established,  that  the  titles  mmfialai  w*" 
decreet  of  sale  did  not  contain  ttie  temple  landa.  TbidKia 
may  have  contdned  the  whole  lands  which  baloagsl  M  * 
William  Lindsay;  but  tho  Crown  charter  did  vg^mtAvKi 
not  interfere  with  the  titie  of  the  £ari  of  lfiiiilliialiia,wtir 
deriving  right  from  him.  The  separato  titlea  inlkftiMM' 
Sir  George  Lockhart,  as  existing  prior  to  the  mla^asi 
greatest  importance. 

Zorcf  CAancrUor.— These  tiUesbave  been  alna^fl%«a 
mented  upon,  and  the  good  argument  on  tMa  kBNdk  * 
cose  will  have  its  weight. 

Andertm  condnJcd,  by  moving  that  the  Jod^pAfllA^ 


IN  THE  COURT  OF  SESSION^  fto.  fiTl 


title  to  exclude  should  be  reversed ;  and  at  some  length  con- 
tended that  in  any  new  the  cross  appeal  should  be  dumissed, 
and  the  interlocutor,  so  fiir  as  oom^^ncd  <rf  bj  the  respon- 
dent, affirmed. 

Lord  ChtmeeUor, — Assuming  Cfaat  the  appellants  cannot  iden- 
tify the  temple  lands,  and  that  the  case  resulted  in  a  remit  to 
the  Court  of  Session,  hoir  would  the  appellantB  procew!  to  ex- 
t:icate  the  case  7 

Atuiert<m, — Tliifl  irosld  be  done  in  a  very  simple  manner. 
The  barony  lands  of  Covintcton,  held  under  the  Crown,  are 
Valued  at  £40  of  old  and  £120  of  new  extent.  The  temple 
land«  within  the  barony  are  also  valutid  at  £5  of  old  and  X20 
of  new  extent.  Holding  the  respective  values  at  £120  and 
£20,  the  temple  lands  are  the  vAxOa  of  the  value. 

Lord  CAonMlior.-^Wbysot  one-eighth,  takingthe  old  extent  f 

Amkr«m. — As  it  was  the  duty  of  the  vasod  to  have  pre- 
Msrved  the  boaodariefl,  the  adjustment  falla  to  proceed  on  the 
priuciple  most  favourable  to  the  superior;  and  the  new  ex- 
tunta  may  therefore  be  taken  as  affording  the  meet  recent  data 
tbr  ascertaining  the  respective  values. 

The  House  took  time  to  consider  their  judgment. 

On  moving  judgment — ■ 

Lord  Chaacelior.—ily  Lordfl,  these  were  crosR  appeals  against 
certain  interlocutoisoftheCourtof  Session.  The  proceedings 
commenced  by  a  sammons  of  redactton4mprobation  and  de- 
clarator of  non-entry  at  the  instance  of  the  appelhmts,  agaluttt 
Sir  Norman  Hacdunald  Lockhart  and  certain  other  parties,  as 
defenders,  claiming  right  to  the  property,  or  if  not  to  the 
property,  at  all  events  to  the  snperiority,  in  certain  lands  de- 
scribed in  the  summons  as  temple  lands,  viz.,  All  and  Whole 
the  temple  lands  of  Cummerland,  Northflatt,  I'acockland 
or  Peacockland,  and  Clydeeflatt,  lying  within  barony  of 
Covington  and  sheriffd<Hn  of  lAuark. 

The  pursoers,  by  their  snmrnooB,  after  setting  forth  several 
titles  of  the  defemters,  conclude  that  they  ought  to  be  reduced, 
and  that  the  defenders  ought  to  be  removed  from  the  laud^ 
ill  question  ;  or,  if  the  defenders  should  establish  any  title  to 
the  property  or  the  dominitm  utile  of  the  said  lands,  then  tlie 
soiqffions  oondades  that  the  said  lands  ought  to  be  declared 
to  have  been  in  non-entry  since  the  death,  in  the  year  164S, 
of  John  Lindsay,  the  last  entered  vassal  thereo£  That  the 
Siiid  John  I^ndsay  held  of  the  predecessors  of  the  pursuers,  as 
his  lawful  snperiors ;  and  so  that  the  pursners  were  entitlad 
lo  certain  bygone  lentl,  maillsand  duties,  due  to  them  as  such 
superiors. 

Tbe  claim  tiins  set  up  by  the  Bummoos  was  abandoned,  so 
Car  as  it  asserted  a  right  to  the  domimim  tUik  of  the  lands ;  so 
that  the  only  question  discussed  wof,  Whether  the  pursuers,  the 
now  appellants,  had  made  out  a  title  to  the  superiority,  wliich 
entitled  them  to  call  on  the  defender.  Sir  N.  M,Ix>ckhart,  to  en- 
ter with  them  as  their  vassal  in  respect  of  the  lands  in  dispute. 

Ttio  defender.  Sir  N.  M.  Lockhart,  rested  his  defence  on  two 
groandgr—Ftrit,  That  the  pursuers  did  not  m^e  out  a  ralid 
title  to  the  alleged  superiority.  Stcondlif,  If  that  title  was 
made  out,  then  he  relied  on  a  good  title  to  exclude,  by  virtue 
of  the  titles  under  which  he  aud  his  predect-'ssora  had,  for 
more  than  forty  years,  possuseed  and  enjoyed  all  the  lands  ly- 
ing within  the  barony  of  Covington.  In  support  of  tbe  first 
bead  of  defence  Sir  K.  M.  Lockhart  brought  a  cross  action  of 
tvdnctlon  and  declarator  agiUnst  the  punueis  in  ^e  ori^nal 
action,  to  which  I  shall  advert  more  parUenlarly  herealter. 

Tbe  pnmueTS  in  the  original  action  make  ou^  as  they  eon- 
tend,  their  title  to  the  superiority  as  follows: — At  the  Ume 
of  the  leformaUon,  the  lands  in  Scotland,  which  in  very  re- 
mote times  bad  belonged  to  the  Knights  Templant,  and  which 
had  interwords  passed  to  the  order  of  St.  John  of  Jerusalem, 
becama  rested  in  the  Crown.  These  lands  were  very  exten- 
sive, and  were  scattered  over  many  different  conoUes,  Iwing 
generally  designated  as  "  temple  laodd."  Queen  Mary,  by  a 
charter  dated  the  24th  Jan.  1568,  granted  to  Sir  James  Sandi- 
lands,  the  lajt  preceptor  or  head  of  the  order  of  St.  John  of 
Jemnlem,  various  baronies  and  lands  mentioned  in  the  cliar- 
tcr,  and  also  the  temple  lands  throughout  the  whole  kingdom  ; 
and  aha  arectcd  all  the  baroiUes  and  lands,  so  granted,  into  a 
baniuy;  to  be  called  tbe  barony  of  Torphichen.  In  the  year 
1S09,  the  immediate  successor  of  Sir  James  Sandilands  sold 
the  temple  lands,  which  thus  constituted  part  of  the  barony 
of  Torphichen,  to  two  persons  of  the  names  of  Tennant  and 
WiDlsbnison.  Tennant  soon  afterwards  sold  his  share  to  Wil- 
liaaMW,  who  thus  l^ecame  sole  purchaser.   Jn  1606  an  Act  of 


Parliament  was  passed  confirming  thia  transaction ;  and  by 
acharter  of  resignation,  dated  the  23d  Feb.  Iti09,  James  VI.,  pur. 
suant  to  tbe  Act  of  Parliament,  granted  all  these  temple  lands 
to  Williamson  and  his  heirs,  and  erected  the  same  into  a 
barony  or  tenement  called  the  tenantry  of  the  temple  lands. 
Tbe  temple  lands  were  soon  afterwards  purchased  by  Lord  Bin- 
ning, afterwards  Blarl  of  Haddington,  and  were  duly  conveyed 
to  him  and  liis  heirs  by  a  charter  of  resignation,  dated  the  16th 
Oct.  1614.  By  this  charter  these  lands  were  erected  into  a  new 
barony  called  the  barony  of  Drem,  to  be  holden  of  the  Crown  in 
blench-firm,  on  payment  of  an  annual  rent  of  one  penny  if 
demanded,  Infeftment  having  been  duly  taken  on  this  chai^ 
ter,  an  Act  of  Parliament  passed  in  1617,  c.  46,  confirming  the 
transaction.  The  barnny  of  Drem  continued  in  the  family  of 
the  Earl  of  Haddington  from  the  time  when  they  thus  ac- 
quired it,  iwtil  tbe  sixth  year  of  the  reign  of  George  I. ;  an 
Act  of  Parliament  was  then  passed  rating  it  in  trustees  for 
sale.  ThoM  trustees  sold  the  barony  to  John  Hamilton,  who 
duly  fbudallzed  his  title ;  and  after  luvers  mesne  conveyances, 
the  barony,  with  certain  exceptions  not  material  to  the  ^esent 
qnefltion,  was,  in  tbe  year  1810,  sold  and  disponed  to  Mr.  Bobert 
Hill.W.S.  Mr.  Hill  was  duly  infeft,  and  he  moreover  completed 
a  title  to  tbe  barony  by  a  process  of  adjudication  in  implement, 
the  docrue  in  which  bears  date  4th  March  1814.  He  after- 
wards, ill  1817,  sold  and  conveyed  to  Laurence  Hill  (under 
wliuni  the  pursuers  derive  title)^  itUer  tUia,  the  temple  lands  of 
Ciiiomerland,  Northflatt,  Pacock  or  Peacockland,  and  Clydes-  ~ 
flutt,  in  the  l>arony  of  Covington,  described  us  being  parts  and 
poi'tiuiis  of  tbe  barony  of  Drem.  It  is  not  necessary  to  state 
the  pursuers'  title,  or  alleged  title,  to  the  superiority  of  these 
lands  more  in  detail. 

Suverai  linlu  in  the  ch^nof  progress  of  the  title  to  these  tem- 
ple lands  are  quesUoned  by  the  respondents ;  but  Sat  the  pre- 
sent, the  title  of  the  pnnuen  to  the  superiority  of  these  liuids 
may  betaken  aBgood,ifatthe  time  ofthe  sale  to  Laurence  HiU 
they  formed  part  of  the  barony  of  Drem,  subject,  of  course,  to 
the  other  question.  Whether  tbe  defenders  had  not  acquired 
by  prescription  a  title  to  exclude  ? 

In  order  to  shew  that  the  lands  in  question  formed  part  of 
the  barony  of  Drem,  i, «.,  that  they  were  holden  of  that  barony, 
tbe  pursuers  relied  on  tbe  following  Cuts  : — ^They  shewed  that, 
from  a  very  remote  date,  t.  e.,  from  the  middle  of  the  15th 
century,  the  family  of  Lindsay  held  of  tbe  Crown  the  barony 
of  Covington.  This  they  shewed  by  means  of  special  retours 
on  tbe  deaths  of  successive  owners,  and,  in  somo  cases,  by  In- 
struments of  seisin  duly  made  up  and  completed,  pursuant  to 
precepts  from  Chancery  for  that  purpose,  issued  on  the  retours. 
The  last  title  shewn  to  have  been  thus  made  up  by  any  mem- 
ber of  the  family  of  Lindsay,  was  in  the  year  1646.  On  3d 
Sept.  in  that  year,  Sir  William  Lindsay  was  served  heir  of  bis 
brother,  John,  who,  as  I  have  already  stated,  died  in  1645  ; 
aud  it  was  fouud  that  the  said  John  bad  died  last  vest  and 
seised  .in  All  and  Whole  the  lands  and  barony  of  Covington, 
A  precept  was,  on  th«  retour  of  this  service,  Issued  from  Chan- 
cery, on  which  Infeftment  was  duly  taken  by  Sir  William 
Lindsay  on  7th  Oct.  1646. 

Having  thus  shewn  the  titleof  the  Lindsays  to  the  barony  of 
Covington,  the  pursuers  next  proceeded  to  establish,  that  dur- 
ing these  remote  times,  the  same  family  held  the  lands  now  in 
dispute  as  a  separate  tenement,  and  that  Uiey  so  held  them, 
not  under  the  Crown  as  part  of  the  barony  of  Covington,  but 
under  tbe  house  of  St.  John  of  Jerusalem,  as  their  superior. 
Ami  for  this  purpose  they  relied,  jEr*^,  on  an  inquest,  dated  9th 
March  1466  ^on  what  occasion  taken  does  not  appear),  by 
which  the  jurors  found  "quod  terre  de  Comerlaud  CUdisflat, 
Facockbank  et  Nortbfiat,  sunt  terre  tomplarie  sancti  Johan- 
nii  de  Totfechyng  et  tenentur  in  capite  de  maglstro  et  fratri> 
buf  JerosolimitanlB  domus  de  Torflching."  Then  the  punuera 
protluced  several  onolent  precepts  of  dare  eontlat  and  other 
instruments,  by  which  it  appeared,  that  before  the  temple 
lands  had  come  to  the  Crown  on  the  reformation,  sncoessire 
memtwrs  of  the  fiimily  of  Lindsay  were  admitted  by  the  supc- 
riord  of  the  house  of  St.  John  of  Jerusalem,  as  vaseals  to  that 
house,  in  respect  of  landu  described  as  temple  lands  of  Cum- 
merland, Clydeeflatt,  Paoockland,  and  Northflatt,  and  as  lying 
within  the  barony  of  Covington.  And  in  like  manner  they 
shewed,  that  after  the  grant  by  the  Crown  of  the  temple  landii, 
and  the  erection  of  them  into  the  barony  of  Drem  in  1614,  the 
lands  described  aa  the  temple  lauds  of  Cummerland,  Northflatt, 
Pacockland,  and  CljdeAfiatt,  and  as  being  locally  situated 
within  tiiu  barony  of  Covington,  were  treated  as  not  consU- 
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tnting  part  of  that  barony,  but  an  forming  part  of  the  barony 
of  Drom.  For  this  they  relied,  amoni;st  othar  similar  docu- 
iiicntfi,  on  an  ioqnixition  tnkcu  4th  Kov.  1623,  by  which  it  was 
found  that  John  Lindsay  diod  svised  of  thti  landtt  and  barony 
ofOovtogtoa,  and  also  of  the  templu  lands  of  Cummerland, 
Northflatt,  Facockland,  and  Clydt»datt,  lying  in  the  barony 
«>l  OoTingtoD,  and  that  Oeorgu  Lindsay,  son,  wtui  his  heir. 
Anil  in  this  Inqnlaltioa  tlie  burony  of  CovIn;;t(>n  Ih  stated  to 
bo  of  the  annnal  valne  of  £40  Scots,  nccordiug  to  what  is 
called  the  old  valuation,  and  of  £120  Scots,  according  to  the 
novT  valuation,  and  to  be  holdt-n  of  the  Crown  by  the  service 
»f  attending  three  Coiuii  at  Lanark.  And  tho  temple  lands 
are  stated  to  be  of  the  annual  value  of  £6  ScotR,  according  to 
the  old,  and  £20  Scots,  according  to  the  now  valuation,  and  to 
be  holden  of  Lord  Melrose  and  Biunlng,  meaning,  no  doubt, 
the  E%rl  of  Haddington,  by  payment  of  4s.  Scots  annually  if 
dumanded.  liaay  of  the  old  documents  confirm,  with  more 
or  less  of  dfsUnctnesB,  this  representation  aa  to  the  valae,  and 
the  dlffurent  tenures  of  the  burony  and  Uie  temple  lands. 

Oeotge  Lindsay,  thus  served  h^r  of  lils  father,  dwa  not  ap< 
pear  to  have  been  infeft  in  the  temple  lands,  but  on  the 
Jan.  1648,  George  being  thun  d  .'ad,  seisin  of  the  ti»nple  lands 
of  Cummerland,  Nortbflatt,  Peacockland,  and  Glydesflatt, 
was  duly  granted  by  the  then  Eirl  of  Haddington,  who  was 
the  owner  of  the  barony  of  Drem,  to  John,  son  of  Ueorge,  as 
being  the  gmndaon  and  belr  <tf  John,  the  father  of  Oeoige. 
This  John,  who  was  thus  Inteft  in  1648,  died  soon  afterwarils 
withoutiasue,  vis,,  in  1645,  as  has  been  already  mentioned.  Ho 
was  the  elder  brother  ot  VVilliam  (Sir  William),  who,  as  1  have 
already  staled,  was  infeft  in  the  barony  of  Covington  on  tho 
7th  of  October  1646,  on  tlie  death  of  his  elder  brother,  -lohu. 

The  appellants  then  contend,  that  it  is  thuj  manifest  that, 
in  1646,  Kir  William  Lindsay  stood  infefl  as  a  vassal  of  the 
Crown  for  the  barony  of  Covington  ;  thai  he  bad  a  right  to 
cli^m  as  heir  in  apparency  the  temple  lands  tn  qnestton  lying 
within,  but  not  forming  part  of  that  Uarony,  and  so  that  bis 
posseesion  of  those  lands  must  be  referred  to  bis  right  as  heir 
of  his  late  brother,  an  entered  vassal  of  the  Lords  of  the  barony 
of  Drem,  and  not  to  his  posseflsion  of  tho  barony  of  Covington. 

The  barony  of  Drvm,  so  far  aa  U  relati-s  to  the  aaperiority  of 
thewi  lands,  having  (as  the  appellants  contend)  passed  to  them, 
they  instituted  the  original  action  in  thb  case  for  the  pnrpose 
of  having  a  declarator  of  their  riglit,  and  of  compelling  the 
defender.  Sir  N.  M.  Lockhart,  to  entur  us  their  vassal,  and  to 
pav  the  arrears  of  feu-dutivs. 

the  defender.  Sir  N.  M.  Lockhart,  disputed  the  title  of  tho 
appellanto  to  the  aU^«d  snpcriority,  but  even  if  that  w«re 
made  oat,  still  he  contended  that  he  had  a  good  Utie  to  ex 
elude,  by  vlitue  of  an  adverse  posseBslon  founded  on  title,  vis., 
a  charter  from  the  Crown  followed  by  infeftment,  with  enjoy< 
medt  of  above  a  century,  and  he  made  out  his  case  thus  :— Sir 
William  Lindsay,  who  was  iufeft  in  the  barony  of  Covington 
ill  1646,  as  heir  of  his  deceased  brother,  John,  appears  to  have 
fallen  into  pecuniary  difficulties,  and  to  hare  iucnmbpred  his 

f property  by  means  of  heritable  Ixmds  or  other  secaritiua,  which 
ed  to  the  institution  of  legal  proceedings;  and,  eventually, 
in  an  action  of  sale,  raise  1  by  certain  creditors  of  Sir  William 
after  his  death,  against  John  Linil;«y,  his  son  and  heir,  pursu- 
ant to  a  decree  of  sale,  dated  16th  Feb.  1694,  the  barouy  of 
Covington  was  put  up  to  public  auction,  and  was  purcb&ied  by 
George  Lockhart  of  Camwath,  the  sou  of  Sir  George  Lockhart, 
the  Freddeat  of  the  Oonrt  of  Session,  who  died  in  the  year 
1680,  and  who  held  heritable  securities  on  the  property  In 
question.  George  Lockhart,  the  purchaser  under  the  decree 
ill  1604,  before  completing  his  title  to  the  barony  by  procuring 
infeftment,  pursuant  to  the  decree  of  sale,  with  the  concur- 
rence of  George  Lockhart,  his  eldest  son,  executed  a  deed  of 
vnuil,  diited  Slst  Oct.  1721  (which  was  afterwards  duly  ru- 
fonled).  By  tliat  duod  George  Lockhart,  the  purchaser  in 
1694,  and  Georgn,  his  son,  bound  themselves  to  surrender, 
among  other  property,  the  barony  of  Covington  into  the  bands 
of  the  Crown,  to  the  intent  that  the  itame  might  be  regranced 
to  George,  the  son,  and  the  lieirs-male  of  his  body.  Uesigna- 
tion  was  accordingly  made,  and  a  Crown  charter,  dated  29th 
Nov.  1721,  and  registered  on  17th  Jan.  1722,  was  duly  obtained, 
tfrantini;  to  George,  the  son,  and  (he  heirs-male  of  his  body 
{inUr  o^m),  the  tiarony  of  Uovio^iton.  On  this  cliatter  in- 
feftment wna  taken,  and  the  iustrnment  of  saslne  was  duly 
recorded. 

Thu  barony  of  Covington  h  f,  ever  since  the  creation  of  this 
t'UUil,  been  helJ  and  enjoyed  by  the  jiersons  entitled  as  heirs- 


male  of  the  body  of  George  Lockhart,  the  son,  oad  tbecripv  . 
defender,  Sir  N.  H.  Lockhart,  was  nndonbtedly  »ach  tnU be- 
Nothing  having  everlwen  done  to  dertrciy  the  entail,  tl<«  - 
question  iH,  Whether  the  lands  in  dispute  were  iDciad«4ia&- 
instrumeitts  by  which  the  entail  was  created  t  for  if  ib- 
were,  enjoyment  having  ever  since  gone  in  confbmlty  vi'i 
the  proviitions  in  the  deed  creating  the  entail,  and  tht  civ. 

I    <'Xpede  thereon,  for  a  period  now  far  beyond  forty  ycsr>  ■  -  ' 
deed  above  120  years),  there  is  a  dear  title  by  preacrip^- 

The  appellant)!  say  there  is  nothing  to  shew  that  tb* 
of  entail  included  the  temple  lands.    They  are  not  nenicar- 
by  name,  and  nothing  which  ooold  Ittolude  ttwae  lands  U  ks 
prived  tn  the  deed  cresting  the  entail,  nnleaa  they  an  m 
prised  in  the  general  description  of  the  barony  of  Com 

I  tiin. 

That  barony  is  there  described  as  comprebendiDg,  mitr  * 
lands  designated  as  the  lands  of  Cummerlantl  ;  b«i  liieTe  t- 1 
mention  of  the  lands  of  Morthflatt,  Paoockland,  and  Otis 
Hutt,  and  even  the  lands  desorilMd  aa  the  lands  of  Cms 
land  are  not  stated  to  be  temple  landa,  and  might  Umk^  i-I 
other  lands  properly  forming  part  of  the  barony  of  OoviK:^  '. 
and  not  the  temple  lauds  known  by  the  sxroe  name  of  Vt:^ 
merland  ;  for  which  argument,  indeed,  some  of  the  earKsCor 
inents  doaffoid  a  foundation.   The  appellants  tberctcwtit 
there  is  nothing  to  prove,  as  to  the  temple  landn.  any  titx- 
whk'b  to  found  the  prwciiption.   That  Uicni  haa  been  tr,;  i 
ment  for  above  a  century  and  a  half  is  not  d1>q>nted,  bot 
I>oaBas8ion,  nut  originally  resting  on  title,  ia  woitbles ;  scd'. 
argument  of  the  apiwllanta  is,  that  the  dead  of  1721  cici'--. 
the  entail,  and  the  Crown  chfirter  granted  thereon  in  17:^ 
laUng  exclusively  to  the  barony  of  Covington,  and  not  to : 
temple  land^  do  not  form  a  title  ou  which  tbe  snbaeqiieela. 
Joyment  of  tlie  temple  lands  can  attach  ;  and  an  they  ssv  sa] 
tbe  respondents  have  nothing  on  which  to  rely  bejnmd  er; 
n^ked  possession  ;  that  this  works  no  prejudice  to  ttw 
rior,  who  hfts  a  right  to  treat  the  lands  as  having  bea*! 
along  in  non-entry,  which,  it  is  admitted,  bo  long  as  the  fcs-t.! 
relatiim  suhsists,  does  not  prevent  the  superior  frnm  wmeti,' 
his  rights  against  tbe  vassal  after  any  lapse  of  time. 

As  a  general  proposition,  the  appcllaotn  are  nmloabtri  ; 
right  in  saying,  that  mere  lapse  of  time  givea  no  dtle  to  •-  < 
vasbal  againsl  the  superior,  when  he  calls  on  bim  to  enter  r  I 
perform  hiit  otlier  duties  arising  out  of  the  feudal  rctatMu.  i--] 
tbe  question  here  is.  Whether  there  is  any  such  feadal  rriu*  ' 
between  the  appellants,  as  claiming  under  the  Lords  of  ^ 
barony  of  Drem,  and  the  respondent,  aa  tbe  owner  el  aH  l- 
laods  locally  situate  within,  and,  in  tliat  sense,  forming  pan  ■ 
the  barbny  of  Covington  1  \ 
What  was  contended  on  behalf  of  Sir  N.  M.  Lockinrt  n 
not  merely  that  he  and  his  ancestors  had  been  in  tlieei.-' 
mentof  all  tbe  lands  locally  situate  within  tbe  barony  ftfC'- 
ington,  at  least  since  tbe  cteatiou  of  the  entail  in  1721,  tad  I 
ing  (if  it  does  include)  the  temple  lands  in  dispnte,  bett-* 
he  and  they  have  held  all  the  lands  of  which  thn  h>v<-  • 
been  in  posaeauon,  as  being  part  and  parcel  of  the  bsRwt 
Covington  which  his  anoeston  held,  and  whtc^  be  sMB  ^ 
of  the  Crown,  antl  if  that  be  so,  there  Is  no  donbt  of  th»i« 
trine  of  prescription  being  applicable. 

Suppose,  for  instance,  tliat  the  deed  of  1721,  and  tbeO*^ 
charter  which  followed  on  it  in  1722,  had  deacfibei 
temple  InnOs  by  name,  aa  included  in  ud  fbrmingfaiisfv 
barony  of  Covington,  it  would  tliett  clearly  be  a  can 
the  express  words  of  the  statute  of  1617.  The  mmam' 
owners  in  tail  would  then  have  brnlked  theae  temple  itali* 
viitue  of  an  heritable  infeftment  made  to  tiaem  byttaattMi 
for  the  space  of  forty  years  and  upwards. 

In  such  a  case  no  other  peraon  oould  poidbK  ait  ^  r 
adverse  title  to  the  lands  or  to  the  superiority.  OMiftvir 
any  dlArunee  that  the  lands  are  not  apwdficndlf  daatfMf 
namef  I  think  it  makes  no  di^roncein  priiwi|dK.  Bwa' 
minute  the  description  of  lands  may  be  in  a  dead  CBM^iC 
'  thcra,  it  mast  still  be  in  all  cases  necesaary  to  MmM^* 
lands  themselves  with  tbe  description  of  tbena,  «at lUi« 
only  be  done  by  ascertaining  on  the  spot  what  parltorivh* 
have  been  known  under  the  written  deacripvlota.  VfeM  * 
written  description  is  very  precise  and  detailed,  Miaf^h 
the  most  part,  be  done  cosily.  Where  it  ia  taMAVgi**' 
general,  there  is  often  great  difficulty.  Sfcin  flMtJBMlhi* 
in  all  CMes  the  same  in  principle — Wtisfc  JhtHjfeWV^ 
generally  known  under  the  written  deidbsmplSl^Kk' 
these  Undu  that  the  tilles  must  apply. 


IN  THE  COURT 


Taking  this  principlu  as  onr  guidi;,  I  confess  it  aeems  to  me 
to  admit  of  no  doubt  that  the  lands  now  In  dispnte  foriu  part 
of  those  compiiaed  in  the  deed  of  entail  of  1721,  under  thu 
deactiption  of  '*  A)l  and  UalU  the  lands  and  barony  of  Coving- 
ton."  That  d«ed,  which  bean  date  Slat  Oct.  1721,  and  whicli 
was  duly  recorded  in  the  Begieter  of  Tailsitis  on  28th  Nov. 
1722.  waa  executed  by  George  Lockhart,  the  purchaser  under 
the  judicial  sale  in  1694,  and  by  George  Lockhart,  his  eldest 
son.  It  is  to  this  effect: — "  Be  it  known  to  all  men  by  thir 
preMnts,  me,  George  Lockhart  of  Carnwath,  heritable  pro- 
prietor of  the  lands,  baronage,  jurisdictlouB,  and  others  under- 
written, with  the  pertineats,  with  the  ftpeoial  advice  and  con- 
eeot  of  George  Lockhart,  my  eldest  lawful  son,  and  I,  the  said 
George  Lockhart,  younger,  for  tnymulf,  and  with  the  special 
advice  and  consent  of  my  said  father,  and  we  both  with  one 
coDseot  aud  as»eut,  for  the  well  and  standing  of  oar  family, 
and  the  better  preserratioo  of  oar  lauds  and  estate  after  men- 
tioned, with  our  own  posterity,  and  the  other  heirs  of  tailsie  nn- 
denrritten  in  manner  after  specified,  wit  ye  us  to  be  bound  and 
obliged,  Hkeas  we,  by  these  presents,  bind  and  oblige  us  and 
our  heirs,  als  well  mole,  tailzie,  conqueesand  provision,  as  heira 
general  and  of  Hoc,  and  successors  whatttomever,  renouncing 
tlio  benefit  of  discua^ing  our  said  heiiv  in  order  or  priority,  to 
make  dae  and  lawful  resignation  of  our  lands  and  estate 
after  mentioned,  In  the  hands  of  otir  immediate  lawful  su- 
periors thereof  in  fitvours,  and  for  new  infeftment  of  the 
samen,  to  be  made,  given,  and  granted  to  me,  the  said 
George  Lockhart,  younger,  and  to  the  heirs-male  of  my  body  ; 
which  failing,  to  our  other  heirs-male,  and  of  tailzie,  and  suc- 
cessors after  mentioned  (always  with  and  under  the  express 
reservations,  conditions,  provLsions,  ^icultles,  restrictions, 
Umitationit,  and  irritancies  after  speciSed,  allenarly,  and  no 
otherwise.)"  Tben,  "for  that  eSect,"  he  appointed  certain 
procurators  "to  re^gn,  surrender,  &c.,  HkeaH  we,  &c.,  resign, 
surrender,  dmpliciter  upgive,  OTergive,  and  deliver,  all  and 
sundry  the  lands,  baronies,"  and  so  on.  Then  there  is  a  de- 
scription of  a  great  many  properties,  and,  amongst  others, 
**  Ali  and  Hailt  the  lands  and  barony  of  Covington,  compre- 
hending the  lands  otter  specified,  the  lands  and  mains  of 
Coviogtoun.  with  tower,"  and  so  on  ;  and,  All  and  Haill 
thu  lands  of  Hillhead  and  lands  of  Cummerland  "  All  and 
Haill  the  lands  of  Meadowfiatt,"  and  so  on ;  and  ail  "  write, 
rights,  titl^  and  securities  of  the  furtsaid  lands,"  and  so  on  ; 
"  and  specialty  but  prejudice  of  the  fbreaaid  generality,  ana 
decreet  of  sale  before  the  Lords  of  Council  and  Session  of  the 
Liuds  and  baiony  of  Covingtoun,  comprehending  as  above,  in 
favours  of  me,  the  said  George  Lockhart,  elder." 

This  deed  of  entail  was  followed  by  a  Crown  charter  pro- 
ceeding on  it,  dated  29th  Nov.  1721,  aud  registered  &th  Jan. 
1722.  It  is  in  these  terms : — "  Georgius  del  gratia,  &c.  Dedisse 
conceSBisse  et  disposuldso  et  hac  present!  oana  coiiflrmaese 
&0.  Dilecto  nostro  Ovoi^io  Lockhart,"  and  so  on,  describing 
bim  "  Omnes  et  dngulas  terras,  baronios,  regolitatcs.  tenend- 
riaa,tnolendlna,  silvas,  piscationes  decimas,  patrouatus,  aliaqiie 
subecripta  cum  pertinentibus,  viz.,"  and  so  on.  Then  a  great 
luuny  properties  are  described,  and,  amongst  other.-!,  £t  prie- 
terea  totas  et  integral  terras  et  baroniam  de  Covingtoun  com- 
prafasndentem  terms  postea  spect.,  vis.  Terras  et  douiiniculcs 
terra*  de  Covingtoun  cum  tnrre  fortalicio,"  and  so  on  ;  "  Quso 
quldem  terne  et  baroniie  de  Covingtoun  comprebendentes 
pturUcnlares  terra«>,"  and  foon  ;  "  perprius  ad  quondam  Domi- 
num  Qulielmum  Lindsay  de  Covingtoun  et  Juunnem  Lindsay 
f  joa  logitimum  filiam  natu  maximum  et  hieredem  apparentem 
illoaqoe  creditores  hereditarie  pertinoeraut  per  illos  de  nobis 
et  pnedecesBoribus  noetris  regiis  tent.  Et  per  dictum  Oeorgiiun 
Lockhart  seniorem  apud  publicam  aoctionem,  lie  roup,  coram 
Dumiuis  consilil  et  sessionis  secundum  decretiim  venditionis 
per  illos  in  ejus  favorem  datum  et  pronunciatum"  on  the  16th 
day  of  February  1694,  and  so  on.  Tenendum  et  babcnduni 
omnes  et  singulas  terras  baroniae,  molendina,  mnlturas,  sil- 
TM,"  and  BO  on  ;  "Oeorgio  Xxwkbart  junior!  ejus  qoe  divtis 
Iwrvdlbns  niBscnlli,"  and  so  on. 

Vtom  these  instruments  it  is  plain,  that,  so  far  as  relates  to 
Corington,  what  was  comprised  in  the  entail  was  that  which 
jmA  been  purchased  at  the  judicial  sale  in  1694.  The  title  tlien 
aCQoired  by  George  Lockhart,  the  purchaser,  had  not  been  feu- 
iIhIBt— ^  by  him  up  to  the  time  of  the  creation  of  tlie  entail ;  and 
in  the  charter  to  which  I  have  just  referred,  the  laiuls  and 
iMmur  of  Covington  are  stated  to  have  formerly  belonged  to 
Sir  William  Lindsay  and  his  son  and  heir-apparent,  and  their 
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creditors,  and  to  have  been  sold  under  a  decree  of  the  Court  ot 
Scravon  to  George  Lockhart  in  1694. 

What  we  have  to  deciile,  therefore,  is — whether  the  lands  in 
question  were  comprised  in  the  judicial  sale  1   Now,  for  Uie 
purpose  of  coming  to  a  correct  conclusion  on  that  point,  «e 
must  look  to  the  terms  of  the  decree  of  sale.    From  an  extract 
of  that  decree,  it  appears  "  that  the  said  peraewars  are  jast  and 
lawful  creditors  to  the  said  umquhill  Sir  William  Lindsay,  and 
to  John  Lindsay,  now  of  Covingtoun,  his  eldest  Inwful  son,  ns 
representing  him  and  his  legal  rights,  affecting  the  said  lands 
and  harronie  of  Covingtoun,  with  the  pertinents,  as  is  above 
mentioned  ;  and  that  the  aaid  umquhill  Sir  William  Lindsay 
was  nottoreously  bankrupt,  aud  bis  creditors  are  in  tlie  poases- 
I    Mion  of  his  estate,  by  a  foctor  appointed  to  them  by  the  Lurls  of 
Sessiune.    Ttierefore,  they  said  it  was  most  junt  thitt,  uuuurding 
to  tlie  Act  of  Parliament,  a  sale  sliould  be  mmle  of  tho»o 
1    lands."    "Tlie  Lords  of  Ctsuucil  and  Stssione  aforesaid,  sell, 
adjudgp,  and  dispone  to  and  in  favour  of  the  said  George  Lock- 
I    hart  of  Carnworth,  his  aires  and  nssigneys,  heritably  and  irre- 
^    deemably,"  the  particular  lands  above  and  under  written.  Then 
I    a  description  is  given  of  the  lands.   Then  it  appeiirs  that  tliis 
was  disputed  by  the  parties  who  claimed  against  tlie  crediturs 
in  fact,  but  that  the  court  overruled  it,  and  finally  ordained 
cliarters  to  be  expede  under  the  Great  Seal,  in  favour  of  the 
Said  Geoi^e  Lockhart,  ut  communi  jerma. 

It  appears,  therefore,  that  what  was  sold  to  George  Lockhart 
WAS  the  lands  and  barony  of  Covington,  comprehending,  inter 
alia,  the  lands  of  Cummerland,  as  to  all  of  which  the  decree 
iirdains  charters  to  be  expede  in  favour  of  the  said  George 
Lockhart  under  the  Great  t^eal-  Certainly,  therefore,  what 
was  sold  to  George  Lockhart  was  the  barony  of  Covington, 
and  nothing  else.  If  at  that  thne  the  Liodtays  held  any  lands 
locally  situate  within,  but  not  funning  part  of  the  barony  (any 
lands  hoiden  of  the  Ktirls  of  Haddington,  for  example),  those 
lands  were  not  compri8e<)  in  the-sale.  It  is  the  commoa 
ca»e  of  both  the  now  litigant  parties,  that  ever  since  that  sale, 
George  Lockhart,  tlie  son  of  Sir  George  Lockliart,  and  those 
claiming  under  him,  have  been  in  possession  of  the  barony  uf 
Covington,  including  all  lancU  locally  situate  therein,  iucluiliDg 
therelbre  the  lands  now  in  dispute.  Either,  then,  they  must  have 
then  taken,  and  have  since  held  ^Kissesaion  of  these  lands,  ns 
constituting  part  nf  tlie  barony,  or  they  must  have  entered  on, 
and  held  them  as  trespassers — as  mere  wrong  doers.  In  such 
circumstances  I  think  it  impossible  not  to  be  satisfied  titat  thu 
former  is  the  correct  conclusion — that  the  whole  of  the  lands  nf 
which  George  Lockhart,  or  his  guardians,  took  possession  in 
1694,  were  then  treated  as  being  included  in,  and  funning  part 
of  the  lands  and  barony  of  Covington,  ami  were  then  under- 
stood and  meant  to  be  included  under  the  general  description 
of  the  barony  of  Covington.  Upon  any  other  hypothesis  the 
purclia!«rft  were  guilty  of  a  great  wrong  towards  the  Lindsays. 
They  had  against  them  a  good  right  to  whatever  lands  formed 
part  uf  the  barony  of  Covington.  They  had  no  right  to  any 
lands  not  forming  part  of  the  barony. 

Un  these  grounds  1  have  satisfled  myself,  that  whsti-ver 
might  have  been  the  true  rights  of  the  parties  prior  to  the  judi- 
cial sale,  yet  that,  after  that  time,  the  barony  was  always  treated 
as  comprising  all  lands  locally  situate  within  it,  and  therefore 
comprising  the  lands  in  question,  and  so  that  the  deed  of  l!2l. 
and  the  Crown  charter  proceeding  thereon,  together  with  the 
numerous  subsequent  charters  on  the  deaths  of  successive 
tenants  in  tail,  must  all  be  read  as  if  tliey  bad  by  name  in- 
cluded the  lands  now  in  dispute. 

This  fuliy  establishes  the  resptHident's  title  to  exclude  by 
▼inue  of  the  statute  of  1617.  That  statute  enacts,  that  whoever 
sliall  have  poB:»es»ed.  "  by  themselves,  their  tenants,  and  otheia 
having  their  rights,  their  lands,  baronies,  annual  rents,  ai>d 
other  hi  ritages,  by  virtue  uf  their  heritable  infeftmcnts  made 
to  them  by  His  Mxjesly,  or  others,  their  superiors  and  authors, 
for  the  space  of  forty  year«,  continually  and  together,  following 
and  ensuing  the  date  of  their  said  infeftmi-nts,and  that  peace- 
ably, withoQt  any  lawful  interruption  made  to  them  tliervin 
during  the  said  space  of  forty  years — that  such  persons,  their 
heirs  and  successors,  shall  never  be  troubled,  pursued,  nor  in- 
quieted,  in  the  heritable  right  and  property  oi  their  said  lands 
and  heritages  foresaid,  by  Uis  Alajcsiy  or  others,"  &a:.,  "provided 
they  be  able  to  show  and  produce  a  charter  of  the  snid  lands 
I  and  others  foresaid  granted  to  them,  or  theiR  pretleeessors,  l>y 
1  their  said  snperiors  and  an(ljK}qu:4u«Qedifag-Jlfi^ 
I    saidH  forty  years'  possession,"  ^0.^^'-^^^?  ^  ^ 
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The  respond'eiit,  and  titoac  under  whom  he  clAim?,  hfive  cer- 
tainly  poaa^ssail  the  EsiidS'  Ln  queiition  fiir  tlia  apikc^i;  of  forty 
yoa.TS  nnd  up^'nrds.  Ctin  thsy  produce  a  charter  of  the  anid 
lands  granied  to  thera  or  ihplr  pn>>dece«H0r9  precefiing  the  entry 
nC  the  fgrty  year*  ymMCSumn,  with  tliS  in^Crumeill  pf  sugjnij 
fifHowing  theri'jn  ?  Undoubtedly  they  can,  if  theee  lands  were 
induded  in  the  geLieml  (!i:>scnption  of  toiae  el  ijifegraa  Urrru  el 
hiiraji.i<m  He  Q/rin^turt.  For  the  leBHons  wliii;h  I  liave  nlready 
Bt:tted,  I  am  of  ofiiuion  tliaC  chey  certainly  were;  so  inLiLdded,  atiJ 
therefore  tbnt  thi3  gtaHutt.'  cloarly  ap^ilies  t<i  Cliis.  casfi. 

It  miut  not  suppifoil  tUa.t  in  coniiiic:  tii  this  coticlusion,  I 
in  any  rfspeei  ^uoation  the  docti-mc  bo  stroiiKly  pre*Feil  in  Ar- 
gument by  tilt  Bppi?lluntu,  Dnniuly,  IlifiC  the  K'udul  rolAtion  if 
HL'rer  losE  or  dcatroycd  by  mere  noa  uier.  "A  v^asjil,"  ta.ya 
Mr.  Btskitic,  "  fiiiihcit  prescribe  An  immunity  from  ihs  feii-dil- 
t\es,  E<}rticQ3,  and  casunltie^  of  8iipit.'rinTliy  due  tn  Jila  ovLTlord. 
thuu|jh  lk<*  iliould  not  have  maAe  payment  of  them  for  forty 
ytdrs  ;  and,  ci>ii9i?i^iiently,  tlie  auperior'n  rifirh^t  to  these  c^iihat 
be  lost  by  silencB  or  nffjlectiug  to  fXflct  tlitun  for  tb^e  riglit 
of  f?u-(luticB  and  of  feudal  casualties  bc-ins  liithcrcnt  in  nnd 
essentiaE  U)  tlie  suporiority  ilaclf,  or  domiitiuin  directitm,  n  ac- 
L-ounicd  a  right  nf  lands  which  does  not  ^uff'er  tliu  npg:at[To 
prescriplitfii,  except  in  fnrDur  of  anowlin  caw  plejid  tlie  prmilive. 
This  the  tsbsbI  cannot  rio  wfio  has  no  title  of  preacrlptim  in 
him,  his  only  title  beini^  n,  {iharter  from  the  superi^ir,  whicli,  in 
ptJLdd  of  being  n  ground  of  tho  positive  prescript ioci,  directly 
excludes,  it,"  And  the  pai^FFiiirc  which  fallows  xvell  iitiistrAtes 
the  doctrine.  In  the  case  of  Fergusiiii  v.  Qt&<ii^,  lupya,  It  whd 
tAiii,  "  Pitssessirin  by  a  Tnaflnl,  whc^thcc  ttiei  viisajil  bii-  entered  or 
only  in  apprtrency,  ia  na  nauch  poBseBsloo  for  i\k  superior  of  Itis 
rijfhCR,  as  passc-^sLon  by  a.  tt^annt  ia  ciril  pdstefision  for  CLk''  bnt!- 
lorO  ;  and  hence  a  raasul  cnongt  prescribe  m  Immunity  from 
the  feu-duliai,  qervicca.  ami  casualties  of  guperioriiy  due  Co  hi« 
oriprlord,  thouj^h  he  shnuLJ  not  tiAve  madi^  p.>yinonc  of  ihem 
far  forty  yearH.  "  So  in  ti^i^'  ca^,  if  tin;  re^pamlent  hod  nothin<j 
to  rely  on  but  a  title  under  Sir  Williim  Liidmy,  if  the  re- 
spondi^nt'^  aneeslof  who  purchased  these  luiiiH  had  not  ob- 
tained II  clinrtcT  from  the  Craiii"ii,  followed  by  infi.'fi(iientf  with  n 
description  of  tlic  subjt;r[-m.nterar  thi^  cliarter,  i.a ,  of  the  laoild 
^rAuttKl,  BllfEeient  to  trfclu'ie,  and  which,  I  am  sa!i*fle<l,  wjis 
meant  nod  suppnned  to  j'lcIlliJt.'.  the  Idndj  D<J>v  in  dispute,  then 
the  principle  laid  doirn  by  Mr.  ErAlne  would  havi;  been  appli- 
cable. Dut  there  Bs  no  foundation  for  the  doL-Uine,  where  the 
po«9eHsion  ii  tjunded  on  a  titlo  rcitin^  on  achnri'LT  and  iiiTeft- 
m^nt  inconMslent  with  tlK^fifuridl  relntioii  inai^'d  on. 

I  have  not  furKotteo  the  argument  pressud  by  the  nppellant»i, 
that  whatever  might  bt.>  the  case  as  ti  prccediiiE!  owners,  aiill 
that  SB  to  Sir  K.  M.  Lockhart,  he  could  have  do  title  to  exclude^ 
becBusp  in  niakini^  up  bis  Ma  in  on  the  death  nf  his 

elder  brothtir^  the  lands  in  distpute  were  oxceptcci  out  of  tlie 
Crown  charter  and  jnfeftment  thereon.  I  do  not  think  it  ni.'- 
ccMJiry  to  pronounce  any  ojiioLun  as  tj  whether  ihi-m  was  in 
truth  any  such  exceptiun  B»  would  cxdiick>  the  lands  in  ques- 
tion ;  hecauEe  orcn  if  there  wn?,  the  only  effect  of  it  iroulil  be, 
that  39  to  tho  particular  lands,  Sir  N.  M.  Litcttbiiirt  had  not,  as 
betw^n  himtclf  nnd  tho  Crown,  campleii.>d  hlB  title,  li  could 
not  make  him  a  rnssul  of  the  nppellnntH  as  to  lands  in  reBpciit 
of  which  those  whom  lie  aucceeJed  hid  bmi  prcriuusly  vbs^bIs 
of  tho  Crown. 

The  result,  therefjpp,  ia.  that  there  was  no  gronnd  whnievC't 
for  this  nction,  nnd  1  cor[iiinly  concur  with  the  judifiiient  of  the 
Cotirt  below,  prunouncthl  by  thi^ir  tin<tl  incc'rlocutor  of  19th 
Feb.  1851,  whereby  they  Huslaln  tlie  defender's  title  to  esclndc, 
and  assoilzie  the  defender  from  the  cooclusinne  of  non-entry. 

It  ia  to  be  ohserTod  timt  the  appeal  was  directed  not  only 
Bgainst  this  final  interlocutor,  bat  alao  agninst  an  interlocutor 
of  the  32d  January  1850.  and  Reveral  subsequent  interloculon; 
roUowiiig  thereon,  as  to  all  of  which,  however,  the  appeul  cnuBt 
be  dismissed. 

Tiiepureuers  inaiited,  in  the  proKfeBs  of  [lie  canae  below, 
that  Ilio  disputed  landf.  i.  i.,  the  Unds  of  Cummerlnnd,  Facock- 
landj  Northflitt,  and  Olj-deeflAtt,  were  parcel  of  the  lands  lo- 
cuWy  within,  but  not  forming  pitrt  cf  the  barony  of  Covington. 
The  defender,  on  the  contrary,  coiitcndisd  that  tlicre  were  lant^s 
Tiithin,  and  forming  part  of  the  b&rony  called  Cnmmerland, 
but  Liiat  there  were  no  lands  known  by  the  Dames  uf  Sortbflait, 
pBcoclflnnd,  or  Clydctflatt. 

The  C^Jiirt  below  was  desirouB  to  have  this  cleired  up,  and 
jKCOnl ing I y  pronounced  the  inti-rlocutor  of  'i'id  Jan.  IS50:' — 
T!ie  consiilering  that  the  rfcfcndej,  in  eupitort  ut  the 


title  tocxdude  producicd  by  him,  has  arerred  that  Uicifv 

the  barorty  of  Covington  only  one  tcm^irient  or  parcel  of  ' 
known  by  the  iianie  of  the  land^of  Cuuimerlund,  which  ' 
his  prc^leceiisors  hare  possessed  oti  ono  tcntrut-nt  uniler 
n:iiue,  in  virtue  of  their  infeftmciits  ba  rassali  of  (he  C 
and  that  there  are  no  ili»tilict  Irtm^a  in  the  Mid  barony 
by  the  ii^piiiiiie  names  of  MurthflaiE,  Pacocic  or  Vt 
mui  C]ydefi1:Llt,  and  that  such  tand«,  if  nny  such  there  hxv, 
only  portions  of  the  said  lancl^  of  CummeriAnd,  "ud  have 
ways  been  m  known  and  poB^essed  i  and  in  reepvct  tbat  ite 
purautTB  Rver  thm  there  ari;  distinct  lanil^  or  teuempatu  •nuto 
within  theb.iriny  of  Coving^ion,  which  are  cetnfile  land*.  diSin«l 
from  the  lands  of  Caramerland  held  hy  tho  di-feniJer.  t?ir  X.  IL 
I/wkiiBrt,  directly  under  the  Crown,  and  to  which  tbeir  <iicl»._ 
mtor  of  non-entry  applies, — before  answer,  allow  the  paf 
a  proof  Ai'mc  ifuJe.  of  their  respective  aTeraaerits  on  tbu 
of  fact ;  appoint  the  defender  to  lend  his  proof  of  his  uid  At 
vaunt,  tbtn  in  ths  barony  uf  Codington  there  ts  no  teneaiei 
p.ir*:':'!  of  landt^  to  whlcli  the  name  of  Oummerlaod  ma.j  be 
plied,  or  liavini;  t:uch  name,  eswpt  the  lands  whicli  he  tims 
«es!!i<Ll  ttnder  hie  Infeftment  as  Crown  vassal." 

I  BOi  by  no  tnounB  of  opinion,  that  if  the  pnrBuer*  «mi1i] 
tnade  out  that  there  were  bukIi  landf.  that  alcnc  woul4 
(?!.trib)iahed  tlieir  ease;  but  it  migitt  have  been  a  cirL-atAnt 
ill  their  favour,  and,  wiih  other  evidence,  mifhi  liave  enl 
lliem  to  what  they  askeil. 

Tho  prncilceof  instituting  enquiries  lilc«  ihi',  and  gvMafj 
evidence  before*  answer,  la  not,  I  think,  at  all  a  con^ 
pr»clice,  or  one  to  be  encouraged.    It  must  often  ian^  to  ' 
Lxpense  4ind  delay,  ma  I  think  it  has  done  here.    SliU  it 
to  be  a  course  often  followed,  and  I  do  oot  distover  any 
of  objection  lo  such  a  coUfDC  pressed  at  (be  time  by  thv 
sier*.    On  the  voutrnry,  the  defenders  thought  ihemarli 
some  extent  ngprieved  by  having  tlie  harden  of  pwrine 
gative  cast  nti  then). 

I  do  not  tliink,  therefore,  that  your  Lordship*,  disoiia 
jtppeal  in  the  result  on  tlic  merits,  ought  now  lo  aItov_ 
peUantB  to  rnije  any  question  whether  the  enc|vttl7, 
fur  the  purpose  of  cniMiiig  the  Ini^^tit  par(i«i  to  gi»  into  ' 
dence  on  a.  lo^tier  whiuh,  on  both  ^ides,  was  treated  u  btli 
antnc  import  mice,  was,  nr  was  not>  ttrictly  iitcesanrr.     I ! 
fore  think  that  the  original  appeal  hns  failed  in  all  pnintv 

It  rcmaini-,  thcrerore,  only  to  coaaidt-r  the  cr  -- 
have  already  stated  tliatSirN.  M.  Loekii)irt,  the  iS' 
original  action,  in  Biip[K>rt  of  that  purt  uf  his  dt^N. 
ho  iinpsAohud  the  pursuers'  tilk-,  brought  a  cross  nctioo 
dtiction  against  theori^jinnl  pursuers,  thereby  AeekiD^ 
the  tilIe:B  on  which  the  original  pursuers  relted  lU  i 
their  superiority  to  the  lAOda  ta  qHCllion.  This 
was,  by  consent,  conjoined  with  the  uriijinal  actioft  ;- 
ject  of  the  cross  aclion  boini;  to  meet  a  poasible  nhj«rl 
Urn  defender  could  nut,  in  tlioori^nal  action 
Buers'  right  to  sue,  without,  by  a  prot^eedin^  : 
the  tirle6  on  whii^h  that  ri^iit  Wis  alLcgCil  X^<  ' 

i-lie  Court  decided  in  favour  of  the  origmal  ilefii 
y.  M.  LeckharrrOn  the  ground  uf  hiB  hiivtng  esUbI1«heil i 
title  to  exetude,  he,  or  father  his  repreaentctives  (for  b* 
pcndiu(i:  |ho  prnceedings],  ilid  not  proeecJ  to  extstdiftb  thp 
to  reduce  iusir-led  on  in  the  cross aci ion.  And  *c  Jf-.        ■  • 
that  in  the  flii^l  interlncUliir  of  I9th  Feb.  ' 
creed  as  follows  ; — "  And  Tirtlier,  in  respect  the  pn 
reduction  do  not  now  insist  in  the  reasonfl  at  reduciion  uii 
title  ctlled  for,  nnd  sou^iht  to  bo  reduced  afi-ilnn  tint ' 
repel  lEia  reasons  of  reiluL-lion,  a^euj|J[ie  Iliii  ilof^r 
cern."   And  on  the  subject  of  esiH-nses,  the  Court, 
decri.-ed  abaulutcly  in  favour  of  the  original  defrnJer, , 
to  him,  or  ids  repreRt-ntaiives,  only  fio  much  of  th«  e*i_ 
lind  hecn.  incu^r(^d  in  making  out  the  title  to  csclvde.) 
the  expenses  incurred  in  impcachiiig.or  atteitiptiiigtoii 
the  purauere'  title  to  Int^ist. 

Acninhl  these  portions  of  the  interl.     ;   ■    '  -  -ai 

thi'  rL-presciitatires  olSir  NoTtnim  ^1  ■  .it, 
appealod— tlj»t  is,  oS  to  So  iniK  li  of  i 
lilts  roa^ous  of  reduction,  on  tlie  ar> 
these  rco-^om;  haJ  never  been  disci 
untieces^arj'  to  go  inti  thiit  part  of  < 
of  the!  Court  sustaining  the  dtfeinler  - 
on  the  poBsc-sion,  for  above  forty  yeii 
ter  of  172'2,— and  as  io'io  imwch  uf  n 
to  the  cxpeasus,  on  the  ground  thnt 


IN  THE  COUBT  OP  SESSION,  &o. 


Kiren  to  the  mipondents  the  whole  of  their  expenaas  and  not 
thftt  portion  only  of  them  which  related  to  one  bnmcdi  of  their 
tleleDce. 

With  respect  to  the  6rgt  point,  I  coocnr  with  the  reepon- 
deots  in  their  s^ment,  that  it  was  wronjt  to  come  to  s  deci- 
sion adverse  to  that  part  of  the  defeoce  which  it  had  become 
UDDeceesary  to  consider.  The  correct  course  would  have  l>een 
either  to  go  into  and  decide  on  both  heads  of  defence,  or  elw 
to  declare  that,  as  tbe  defenders  had  establiBhed  their  title  to 
exclade,  tbe  Court  had  not  tbongbt  it  necessary  to  consider 
the  other  branch  of  tbe  defence,  and  so  had  come  to  no  deci- 
doo  as  to  the  parsners*  tiUe  to  indst.  And  I  cannot  say  that 
the  respondents  did  wrong  in  appealing  against  this  part  of 
the  decree ;  for  if  this  House  had  not  concurred  with  the 
Court  of  Sflsuon  on  the  right  to  exclude,  founded  on  prescrip- 
tioD,  it  might,  perhaps,  have  been  important  to  the  respon- 
dents to  liave  a  separate  appeal  agaixwt  this  part  of  tbe  inter- 
locutor. But  with  regard  to  so  much  of  the  mterlocntor  com- 
plained of  OS  relates  to  the  expenses,  the  case  Is  different.  I 
cannot  concnr  with  tbe  cross  appellants  in  tbeir  view  of  the 
case.  Sir  Norman  Macdonald  Lockbart  insisted  on  two  sepa* 
rate  defences.  He  made  out  one  of  them  only, — the  other 
was  never  finally  disposed  oL  And  I  cannot,  therefore,  say 
that  the  Court  did  wrong  in  giving  to  him,  or  to  bis  repre- 
sentatiTes,  so  much  only  of  the  expenses  as  were  attributable 
to  that  head  of  defence  which  alone  was  established.  In  Btiict- 
nen,  the  interlocutor  ought  to  be  varied  in  bo  far  as  it  repels 
the  defender's  reasons  of  reduction.  But  as  tliis  error,  so  far 
as  it  is  an  enor,  has  in  the  result  become  wholly  immaterial, 
and  as  1  am  not  prepared  to  disturb  the  interlocutor  so  far  as 
rehites  to  tho  expenses,  the  mora  convenient  course  will  be, 
to  affirm  the  Interlocutor  gcnerall}',  diMmi^ing  tho  orif^iual 
appeal  with,  and  the  cross  appeal  without,  costs ;  and  that  is 
the  courso  which  I  recommend  your  Lordidiips  to  adopt. 

Tbe  judgment  of  tho  House  of  Lords  is  in  the  fol- 
lowing tonus: — 

Die  Jitmte,  l5o  AufftaH  1653.— After  hearlnft  counsel,  OS  well 
on  Thursday  tbe  Uth,  as  Monday  the  18th,  Tuesday  the  I9ih, 
Thursday  the  21st,  and  Friday  the  22d  days  of  April  last,  upon 
the  original  petition  and  appeal  of  the  Honourable  Mrs.  Mary 
Jane  Lockbart  Macdonald,  spouse  of  tho  Honourable  Augustus 
Henry  Horeton,  second  son  of  tlie  liight  Honourable  the  £arl  of 
Dociet  and  the  said  Honourable  Augustus  Heniy  Horeton,  for 
hit  interest,  and  Laurence  Hill  of  Batlanerk,  writer  in  Olas- 
gow  (as  amended  by  order  of  this  Mouse,  of  tlie  3d  day  of  July 
1851) ;  complaining  of  an  interlocutor  of  the  I<ords  of  Session 
in  Scotland,  of  the  Second  Division,  of  the  22i)  of  January 
1 85U ;  also,  of  an  interlocutor  of  the  said  Txirds  of  Session  of  tbe 
Second  Division,  of  the  25th  of  June  1850,  except  in  su  far  as 
tbe  said  ioterlocntor  reserved  all  expenses,  and  auo  reserved  to 
the  petitioners  to  apjdy  fora  diligence  and  produce  such  writs  as 
might  be  in  their  possession  ;  also,  of  an  interlocutor  of  the  said 
Lords  of  Session  of  the  Second  Division,  of  the  6th  of  December 
1850 ;  also,  of  an  interlocutor  of  the  said  Lords  of  Session  of 
the  Second  Division,  of  tbe  6[h  (signed  7th)  of  December  1850, 
except  ID  so  far  as  the  said  Interlocutor  repelled  the  objection 
stated  against  tbe  right  and  title  of  the  pursuers;  also,  of  an 
interlocutor  of  the  said  Lords  of  Session  of  tlie  Second  Division, 
of  tho  Idth  (signed  21st)  of  February  1851,  except  in  so  far  as 
the  said  interlocutor  sustained  the  objections  to  tbe  report  of 
Mr.  David  Smith  on  the  defender's  account  of  expenses ;  and 
alwi,  of  an  interlocutor  of  the  said  Lords  of  Session  of  the  Second 
Division,  of  the  I9th  (signed  20th)  of  February  1851,  except  in 
■o  far  as  the  said  Interlocutor  repels  the  reasons  of  reduction, 
and  ftssoilzies  the  petitioners  therefrom ;  and  praying  "  Tliat  the 
same  might  be  reversed,  varied,  or  altered,  so  far  as  complained 
of,  or  that  the  appellants  might  have  such  relief  in  the  premises 
as  to  this  House,  in  their  Lordships'  great  wisdom,  should  seem 
meet ;"  as  alito,  upon  the  answer  of  Sir  Norman  Macdonald 
Lockbart,  Baronet,  now  of  Lee  and  Camwatb,  and  of  Dame 
Margaret  Macdonald  Lockbart,  residing  at  Lee  House,  widow 
of  Sir  KonoRU  Macdonald  Lockbart,  last  of  Lee  and  Carnwalb, 
Baronet,  and  Allan  Thomas  Maclean,  Colonel  in  the  t3lh  Regi- 
ment of  Liglit  Dragoons,  residing  in  Norfolk  Crescent,  Hyde 
Pnle,  London,  the  surviving  and  accepting  tutors  and  curators 
of  tlHi  uid  Sir  Norman  Macdonald  Lockhart,  now  of  Lee  and 
Oamwatht  and  also  trustees  and  executors  of  the  said  deceased 
StrTTannan  Macdonald  Lockhart,  under  a  trust-disposition  and 
■■ttlnmit  executed  by  liim  in  their  favour,  put  in  to  the  said 
orij^ltail  wpeal ;  as  also  upon  the  cross  appeal  of  Sir  Norman 
MaoddBAu  Lockhart,  Baronet,  now  of  Lee  and  Camwatb,  and 


of  Damn  Margaret  Mncdnnald  I^khart,  residing  at  Lec  House, 
widow  of  Sir  Norman  Macdonald  Lockhart,  last  of  Lee  and 
Camwatb,  Baronet,  and  Allan  Thomas  Maclean,  Colonel  in  tbe 
13th  Regiment  of  Light  Dragoons,  residing  in  Norfolk  Crescent, 
Hyde  Park,  London,  the  surviving  and  accepting  tutors  and 
curators  of  the  said  Sir  Norman  Macdonald  Lockhart,  now  of 
Lee  and  Carnwath,  and  also  tmsteos  and  executors  of  tlie  said 
deceased  Sir  Norman  Macdonald  Lockhart,  under  a  trust-dis- 
position and  settlement  executed  by  him  in  their  favour  ;  com- 
plaining of  an  interlocutor  of  tlie  Lords  of  Session  in  Scotland, 
of  the  Second  Division,  of  the  19th  (signed  20tli)  of  February 
1851 — "(1st),  in  so  far  as  their  Lordships,  by  the  said  iuterlo- 
cutor,  <  in  respect  the  pursners,'  your  petitioners,  'do  not  now 
insist  in  the  reasons  of  reduction  of  the  title  called  for  and 
sought  to  be  reduced  against  the  defenders ;  repel  the  reasons 
of  reduction,  assoilzie  the  defenders,  and  decern,'  in  the  action 
of  reduction  and  declarator  brought  at  the  instance  of  your  peti- 
tiouers  against  the  Honourable  Mrs.  Moreton  and  others ;  (Sd), 
in  so  far  as  tbe  sold  ioterlocntor  does  not  suataiu  all  tbe  defences 
pleaded  by  your  petitioners  against  the  action  of  declarator  of 
non -entry  at  the  instance  of  the  appellants  in  the  original  ap- 
peal, and  does  not  decern  in  terms  of  the  conclusions  of  the  ac- 
tion of  reduction  and  declarator  at  the  instance  of  yonr  peti- 
tioners ;  and  (3d),  in  so  far  as  tbe  said  interlocutor  finds  your 
petitioners  cntitleid  ooly  to  a  portion  of  the  expenses  incurred 
by  them  in  the  said  conjoined  actions,  and  does  not  find  tbeni 
entitled  to  the  whole  costs  or  expenses  incurred  by  them  in  the 
said  conjoined  actions,  subject  to  taxation  in  the  usual  man- 
ner ;**  and  praying  their  Lordships  "  to  reverse,  vary,  or  alter 
the  said  interlocutor,  so  far  as  complained  of;"  or  that  the  pe- 
titioners might  bare  such  relief  to  the  premises  as  to  this  House, 
in  their  Iiordsblps'  great  wisdom,  dionld  seem  meet;  as  also 
upon  the  answer  of  the  Honontabte  Urs.  Mary  Jane  Lockhart 
Macdonald,  spouse  of  the  Honourable  Augustus  Henry  More- 
ton,  second  son  of  the  Right  Honourable  the  Farl  ofDucie,aod 
the  said  Honourable  Am^ustus  Henry  Moreton  for  his  interest, 
and  Laurence  UiU  of  Barlanerk,  writer  in  Glasgow,  put  into 
the  said  cross  appeal ;  to  which  said  original  and  cross  appeals, 
upon  the  death  nf  the  said  Honourable  Mrs.  Mary  Jane  Lock- 
hart Havdoaaid  (or  Aforeton),  Dame  Emilia  Olivia  Macdonald 
Lockhartj  widow  of  the  deceased  Sir  Charles  Macdonald  Lock- 
hart, Buronet,  formerly  of  Lee  and  Carnwath,  Georgo  Ross, 
junior,  advocate,  and  Charles  Baillie,  advocate,  trustees  acting 
under  an  antenuptial  contract  of  marriage  Iwtween  the  said 
Honourable  Mrs.  Mary  Jane  Lockhart  Macdonald  (or  More- 
ton)  and  her  husband,  the  Honoural^  Augustus  Hennr  More- 
ton,  dated  the  14th  day  of  August  1837,  and  recorded  in  tlie 
Books  of  Council  and  Session  the  24th  day  of  March  1838,  were, 
by  order  of  this  House,  of  the  2l8t  day  of  February  last,  eisted 
as  appellants  in  the  said  original  appeal,  and  as  respondents  in 
the  said  cross  appeal,  in  the  place  and  stead  of  the  said  Ho- 
nourable Mrs.  Mary  Jane  Lockbart  Macdonald  (or  Moreton), 
deceased ;  and  due  consideration  had  this  day  of  what  was 
offered  OQ  dther  side  in  this  cause :  It  is  ordered  and  adjudg- 
ed, by  the  Lords  Spiritual  and  Temporal,  in  Parliament  as- 
sembled, that  the  said  original  appeal  be,  and  is  hereby,  dis- 
missed this  House ;  and  that  the  said  interlocutors  of  the  22d 
of  January,  the  25th  of  June,  tbe  6tb  of  December,  and  the  6ih 
(signed  7th)  of  December  1850,  and  the  18th  (signed  21st),  and 
the  19th  (signed  SOth)  of  February  1851,  so  far  as  complained 
of  in  the  said  original  appeal,  be,  and  the  same  are  hereby,  af- 
firmed :  And  it  is  further  ordered,  that  the  appellants  in  the 
said  original  appeal  do  pay,  or  cause  to  be  paid,  to  the  said  re- 
spondents therein,  the  costs  incurred  by  them  in  respect  of  the 
said  original  appeal,  the  amount  thereof  to  be  certified  by  the 
clerk-assistant :  And  it  is  further  ordered,  that  unless  the  costc, 
certified  as  aforesaid,  shall  be  paid  to  the  party  entitled  to  the 
same  within  one  calendar  month  from  the  date  of  the  certifi- 
cate thereof,  the  cause  shall  be,  and  is  hereby,  remitted  back  to 
the  Court  of  Session  in  Scotland,  or  to  the  Xiord  Ordinary  offi- 
ciating on  the  Bills  during  tbe  vacation,  to  issue  such  summary 
process  or  diligence  for  the  recovery  of  such  costs  as  shall  be 
lawful  and  necessary :  And  it  is  farther  ordered  and  adjudged, 
that  the  said  crews  appeal  be,  and  is  hereby  dismissed  this 
House,  and  that  the  said  interkxsutor  of  tbe  19th  (signed  20th) 
of  February  1851,  so  far  as  complained  of  in  the  said  cross 
appeal,  be,  and  the  same  is  heral^,  affirmed. 

Dodds  &  Greig,  Sottdtort,  London;  and  ^foKn  Whlte'nVd, 
S.S.C.,  Agent*  for  ApptUanta. — RlcbardsoD,  Loch  &  MaclAurin, 
isolidlort,  London;  uud  Bull  &  M'Lean,  W.S.,  Ageatt forftetponr- 
denU, 
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FiBST  DivrsiOK. 
Omitted  ofits  proper  <]ato->14lh  July  1853. 
Mias  Gbace  Hamilton,  Pursuer,  v.  Alkxasdkr  Dunn, 
Defender. 

Fciiilal— Singular  Successor— Afwignee— Superior  aiiflVawint— 
Feu-ChnrU-r — Constniction — Entry,  Taxing  of—Th»  original 
feu-right  of  arlain  land^,  granted  in  the  seiKntfrvth  eenhirg,  di»- 
pmed  the  Imda  to  W.  B.,  "  hit  heirt  and  agaigne't  vhataoever," 
and  eon'ained  a  clauge  binding  (he  n^rior  "  to  mttr,  admit,  and 
receive  the  heirii  and  tufmaon  of  the  aaid  W.  B.  and  hia  fort' 
mids"  for  pagment  "  by  ilk  heir  at  hia  entry  of  five  merka  ;  and 
by  ilk  aasigtiee,  to  lehom  the  aaid  landa  shall  happen  to  be  dixpfmi-d, 
ten  merk^' — Held  thai  the  teerd  aangnee  wa^  not  a  teehnical  ex- 
preation,  lehieh,  eonaid'ring  the  date  of  the  deed,  must  be  rea  l  in- 
flexibly to  mean,  not  aingular maxenon  ingentral,  liut  oilyaaaig- 
neea  to  ^personal  right  under  the  original  charter  before  infifl- 
menC  on  that  charter  ;  but,  on  (Ac  eontrarg,  that,  looking  'o  the 
t^ma  of  the  deed,  the  word  aatigMe  included  all  ainffular  aiieeet- 
Mta,  nrhether  after  or  before  the  infrflment  on  the  original  char- 
ter, and  fceordingly,  that  the  entry  of  all  tingvlar  tueeeaaore  waa 
taxed. 

The  late  James  Hamilton  of  Baiaea  was  saperior  of 
certain  lands  held  in  fen,  which  the  late  William  L>nnn 
acquired  by  angular  succesnon  from  the  Tassals  last  en- 
tered and  infeft  therein. 

The  present  was  an  action  of  reduction-improbation 
and  declarator  of  non-entry,  raised  at  the  instance  of 
Mr.  Hamilton,  ia  which,  on  hia  death,  his  eister  w;i8 
sisted  as  pursuer,  against  the  late  WUliam  Dunn,  ia 
whose  room  his  brother,  Alexander,  was  usted  as  defen- 
der. The  question  between  the  parties  waa,  whether  the 
defender,  being  admittedly  a  singular  successor,  was 
bound  to  pay  the  pursuer  a  full  year's  rent  of  the  snb- 
jects  in  name  of  eutry,  or  whether  he  was  not,  in  the 
sense  of  the  fen-rights,  an  asngnee,  and  therefore  en- 
titled to  claim  an  entry,  on  payment  only  of  the  sums 
taxed  for  the  entry  of  asfflgnees  ? 

The  lands  in  qnestion  were — laf.  The  twenty-five  shil- 
ling land  of  old  extent  of  Easter  KUbowie;  ^d,  The  half 
of  the  three  pound  five  shilling  land  of  old  extent  of 
Wester  Kilbowie;  Sd,  The  half  of  the  thirty-two  shil- 
ling and  fflxpenny  land  of  old  extent  of  Wester  Ril* 
bowie;  and,  The  lands  of  Milnetown  of  Duntooher, 
and  poffle  of  land  called  the  Millcroft.  With  regard  to 
the  second  of  these  properties,  viz.,  the  half  of  the  three 
pound  five  shilling  land  of  old  extent  of  Wester  Kil- 
bowie, it  was,  after  the  action  was  raised,  admitted  by 
the  defender  that  the  entry  of  singular  soccesiors  was 
untaxed. 

llie  titles  of  the  other  landa  stood  as  follows : — 
Kanter  Kilhowie. — These  landa  were  originally  dis- 
poned by  Robert  Hamilton  of  Barnes,  the  pursuer's  an- 
cestor, to  William  Brock,  by  feu-coutract.  (Jatcd  Hith 
November  lf>43.  By  that  deed  Robert  Hamilton 
"  diBponcB,  and  In  perpetual  ftu-fiirm,  heritably  nnd  irredeem- 
ably, letu  anit  demitu  to  the  said  (William  Brock),  hit  aires 
nni)  assignees  whatwerer,  All  and  Hai]l,"&c. ;  "and  fi>r  tlio 
flxids  Willinm  Brock  and  hia  foresaids  their  liptter  right  aiid 
security  of  the  said  twenty-flve  nhillin;^  land,"  "  the  said 
Itobert  Hamilton  binds  and  obliirPB  him,  his  heira  and  succvs- 
•ura,  to  duly  and  validty  intnft  and  aease  the  said  William  Brock 
and  his  Ei>reMdda  thereintill,  and  that  hy  ane  Hufficient  feu-fami 
charter,  containinir  precept  of  snxine,  with  raaine  to  follow  there- 
upon, to  be  liolden  of  the  said  R'lbert  Hamilton,  his  heirs-mnic 
and  succetsora  in  fen-farm  and  herita^,"  tiir  the  yearly  pay- 
ment of  £81 : 13  :  4  Scot*,  in  name  of  fen-farm,  tt^etlier  wiiti 
ct>rtain  servicea  payable  by  the  vassal  ami  hia  fnreaaids. 

Tho  clanso  as  to  the  entiy  of  vassals  waa  as  fol- 
lows : — 


"  Farther,  the  tnid  Bobert  Hamilton  Unda  and  otfipii^ 
and  hia  foresaids  to  enter,  ailmitt,  aoil  receive  ttieuntstif 
ceiflora  ot  the  said  William  Brock  and  hia  foreaaids,  iamdt 
tenaota  and  vaaaall^,  in  and  to  the  foreaaid  twentj-fiw  li^ 
land,  for  payment  lo  be  made  by  them  of  the  anna  <tf  mn 
after  mentioned,  viz.,  by  ilk  air,  at  hia  entry,  the  ma  x  I 
merks  money,  and  by  ilk  aaalgney  to  whom  lb©  aaid  laadt.^ 
tl>e  teinds  and  perUnuntt  aluijl  happen  to  be  dispoaed,b|i| 
or  in  part,  ten  merks  money  ;  «id  last,  the  aaid  Wiiliaa«^ 
him  and  his  forewtida  to  relieve  the  said  Robert  and  MM 
aaida  of  the  annuities  of  the  »aid  leioda  for  the  cropl  IW.ng 
and  in  all  time  coming,''  Ac. 

There  waa  also  produced  a  precept  of  dan  e 
granted  in  1C76  by  Claud  Uamilton  of  BanMK, 
favour  of  John  Brock,  as  heir  of  William  BroA  ^ 

reddendo  clause  of  which  bore: — 

"  Reddendo  inde  annuatim  dictus  Joannea  Brock  et  1 
et  aucceaaorei  aoi  £81 : 13  :4  ;  necmm  heredea  died  }••* 
cjusque  pei^  solven.  mihi  meinne  predict.  Miauimi  qii, 
mercanim  monetn  ao  etiom  iUorum  auuguati  niH  na^ 

firedict.  iolven.  summam  decem  mercarum  monetspoi 
ibet  eorum  introitubua  in  et  ad  prafataa  tcma  enm 
pertinen.  eolomroDdo." 

Wetter  KUbowie.  —The  half  of  tho  thirty-two ! 
and  sixpenny  land  of  Wester  Kilbowie  was  ori^^LQ;  j 
poned  by  Robert  Hamilton,  by  a  feu-coDtrsct  in  I'[ 
"  to  Robert  Moresoune,  his  airs  and  asmgnccs 
somever,"  with  obligation  to  "  infeft  and  aces  tfas  | 
Robert  Moresoune  and  his  foresaids  thereintill,  tnJ : 
be  ane  sufficient  few-ferme  chartour,"  to  be 
the  said  Robert  Moresoune  and  his  foresaids  of  the  | 
Robert  Hamilton,  his  heirs  and  successors,  for  the  y. 
payment  of  328.  6d. 

"  Attoar  the  said  Robert  Hsmiltoane  be  the  teoiMr 
binds  and  oblelsaea  him  and  hia  foreaaidm,  to  enter,  adar^t.- 
receave  ye  aire  or  aires  of  the sd  Robert  Moreesoaneorfcitt- 
aaidlB  heretable  vasBallo,  and  tcnnentia,  in  and  to  the  ftina;  • 
landa,  with  the  personag,  t4>inds  y'rof  therein  indodtt,  aad  b  • 
pertinentia  of  the  aamyno,  icspmii  ve  above  wryttine.  am  -i. 
lyand,  and  occupyed  as  saidi'i  (exccptand  and  reaemDJ*-- 
above  excepted  and  reaerrat)  for  payment  of  the  aoDve  ti *■ 
pund  fyve  shilling  moner  foira'd  to  he  payed  be  ilk  aire  vi:^ 
in  the  nrat  yeire  of  yr  entrie  yrto  witbont  any  farderr  


tione  or  satiafactione  yrof  In  any  aotti  and  that  te  ■wof '^i 
clare  conatat  or  atherwaya,  in  tlie  beat  mmnwr  and  Mmr 
for  the  tyme  may  or  can  be  devyaed  :  and  ricklT-fce,  ifee^  K 
bert  Hamiltoune  be  ye  tennor  hereof,  binda  ami  oMam  ka 
and  his  foresaidis  to  enter,  admit,  and  receave  the  aaq^ 
ane  or  mae  of  the     Robert  Horeesonne  or  his  tasMMfc  kr- 
tebil]  vasaals  and  few-ferme  teoncntia,  in  and  to  Aaharikf 
named  landlt,  teindia  and  ntliera,  with  ther  |ii  ilimla. iwfi 
tive  above  wryttene,  ot  ante  patrt  yiof,  for  (lajil 
anume  of  sex  punilis  ten  shillings  money  ftrirra  tahaafsl^ 
■Ik  assigney  in  the  first  yeire  of  ther  entrie  yrto,  wHHiti' 
farder  compositioune  or  s.nti9fActicnne  to  be  gives  dMrilvlif 
Borte,  and  aitht-r  be  chartourt  of  confirmstioaBe^  tmt^tlt^ 
or  utherwayte,  as  can  be  best  devyaed." 

JlfUton  of  DurUocher. — The  original 
those  lands  was  not  to  bo  found,  bat  its  tcnHOTL* 
the  argument,  treated  as  mmilar  to  thoBC  of 
title  of  Easter  Kilbowie. 

The  pursuer  pleaded  that  under  tlie  law  SHik 
as  acknowledged  at  the  dote  of  theeo*  oli«rtM% 
a>*signeep  had  a  technical  and  inflexible  n      ^■  -'-^ 
ing  only  assignees  to  tho  personal  rig^t 
nal  charter,  before  infeftmcnt  on  thai 
that  tho  defender  being  a  disponoe  sftor 
not  an  assignee. 

The  defender  pleaded  that  no  suolLtala] 
to  by  the  pursuers  ever  existed.    TlMit ' 
one  to  be  decided  in  each  case  a«  a 
and  that,  looking  to  the  terms  of  tli^  > 
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fiignee  did  include  singular  succesBorsin  general,  whether 
before  or  after  the  infeftment  of  the  original  grantor. 

The  record  having  been  closed  on  saminons  and  de- 
fences, the  Lord  Granary  ordered  the  case  to  bo  enroll- 
ed, with  the  fi^Iowing 

"  yote.—  'Sii  iaterlocutor  dispoeing  of  the  merits  has  been 
vrUten  out,  because  pouibly  some  fitrtber  reuorery  of  the  titles 
of  Uiltna  of  Uuntocher  may  be  inaiic  ;  but,  in  theuieaotiine,  the 
fiilloiring  notes  will  inform  tlic  purtiea  of  the  views  wbiuh  the 
Lord  Ordinary  entertains  as  tlie  uaw  Btaods  at  present  uptio  the 
produutiuns  in  process. 

"  Tliu  Lord  Ordinary  thinks  that  tlie  titles  of  eacli  of  the 
parceU  of  land  oiust  be  taken  separatelyi  in  determining  the 
question  of  whether  the  entry  of  singular  successors  is  taxed  or 
not.  Thus,  for  instance,  if  the  entry  of  singular  suceesaors  in 
the  ImkIb  of  Easter  Kilbowie  could  not  be  held  to  be  tiixed, 
looking  to  the  titles  of  tlivse  lands  alone,  it  dues  Dot  appear  to 
him  thitt  a  different  cooclusion  can  be  legitimately  inft^rrcd  by 
reference  to  the  titles  of  tliat  parcel  of  the  lands  of  Wester  Kil- 
bowie, mentioned  at  page  8  of  the  defences,  supposing  it  to  be 
found  tbat  by  tliem  tite  entry  of  singular  duccessurs  is  taxed. 
It  may  be  that  there  is  some  similarity  in  the  form  in  which 
both  sets  of  titles  are  conceived ;  but,  on  the  other  hand,  a 
referecoe  from  the  one  to  the  other  can  only  be  desired,  becausti 
they  are  differently  expressed ;  and,  if  they  are  so,  instead  of 
the  oecessary  iuference  being  that  they  were  both  intended  to 
accomplish  the  same  end,  it  may  at  least  with  equal  proba- 
liility  be  snid,  that  the  same  thing  was  not  intended  to  be  done 
in  both  cases,  but  tlie  leverse.  In  short,  the  Lord  Ordinary 
does  not  see  tbat  the  cue  set  of  titles  can  be  safely  construed  by 
the  other.  He  thinks  each  title  must  be  taken  as  speaking  for 
iiself,  aiid  receive  the  meaning  which  tlie  law  would  put  upon 
It  wlien  so  considered.  It  must  always  be  recollected  that, 
altlwugh  the  parcels  of  land  in  question  now  all  Itelong  to  the 
same  party,  they  were  originally  fened  out  each  to  a  diffen^nt 
individual.  The  question  at  issue,  therefore,  is  to  be  dealt 
wiUi  in  the  lante  way  as  if  the  parceU  were  still  in  diHerent 
proprietors,  and  the  superiors  were  iuusting  aguiust  each  sepa- 
rately. 

"  The  only  parcels  of  land  aa  to  which  tliere  ia  any  dispute, 
are  tliose  of  Easter  Kilbowie,  Wester  Kilbowie,  and  Mittun  of 
Duntouher,  as  specially  adverted  to  in  the  defences.  Now, 
iiaviDg  h-gard  to  the  cases  which  have  been  decided,  and  which 
are  cited  in  the  Notes  to  Erakine,  ii.  7,  sec.  5,  and  More's  Kotes 
un  Suir,  p.  208~lothec8Ubli8lied  rule,  that  provisions  relative 
to  the  taxing  of  tiie  entry  of  vassals  are  ttric'iuimt  Jitrit,  so  that 
when  in  audi  provisiuos  in  a  charter  the  words  "  heirs  and 
assignee**'  ere  used,  the  term  assignees  is  picsumcd  to  apply  to 
asiigiiees  before  infeftment  on  the  precept— to  the  meaning  that 
has  thus  tweu  attached  to  the  words  "  heirs  and  assignees,"  and 
eren  to  the  term  successors,  when  placed  in  connection  with 
lieirs,  aa  when  the  obli,;ation  upon  the  superior  was  "to  enter 
uii-l  receive  the  heirs  and  sacceBsors  of  llie  said  A.  B." — the 
Ifitrd  Ordinary  is  of  opinion  tiiat  the  cIsusl-s  in  the  titles  of  the 
hiida  of  Easter  Kilbowie  and  Milton  of  Duntucher,  founded  on 
by  tlie  defender,  cannot  be  legally  conatrueil  as  importing  a 
taxation  of  the  entry  of  singulur  succeiKors  generally,  but  are  to 
be  held  as  applying  to  heirs,  and  to  assignees  in  tlie  personal 
right  before  iofeftment  Is  taken.  The  provisions  in  the  titles  to 
tlifse  parceU  of  land,  no  doubt,  are  not  precisely  the  same  as 
occurred  in  any  of  the  prior  cnsix.  There  In  a  rtiff';.'rence  in  tlie 
way  ill  which  they  are exiin  wed  ;  but  it  does  Di>t  ajipear  to  the 
Ijinl  Oidinary  tliat,  wlien  ihe  principle  iid>iptcd  in  interpreting 
the  Utter  is  kept  in  view,  tlm  variance  is  such  b8  to  warrant  a 
diff<.-rcnt  conci  .sion  iu  the  furiuer. 

"  Ut^  may  huwerer  observe,  with  respect  to  the  lands  of  Mil- 
ton of  Duntocher,  thut  he  has  assumed  that  no  earlier  title,  dif- 
fmiig  in  expression  from  those  produced,  can  bo  recovureil.  If 
the  uriginal  fiiu-coniract  cau  be  fijuiid,  and  it  turned  out  (as 
the  terms  of  the  titles  in  process  seem  tu  afford  some  reason  fur 
supposing  migiit  be  tlie  case)  that  tlie  provision  fi>r  tlie  entry  of 
vassals  is  worditl  similarly  to  Uiat  in  the  ori};inal  title  of  Wt'ster 
K  Ibuwie,  then  the  Ixinl  Ordinary  would  of  course  dual  with  the 
Itnils  t>r  Hilton  of  Duntoclior,  as  ho  proposes  to  do  with  those 
of  W'cstcr  Kilbowie.  In  the  meantime,  he  shall  only  add,  in 
reference  to  MUton  of  Duntoclier,  tliat  he  sees  that  while  in  the 
diartor  nf  1813,  quoted  in  tlie  defences,  the  obligation  to  pay  is 
*  gtfkifl  yearly  lhereA>r  the  said  John  l^atersun  and  his  heirs 
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and  ancccssors,'  the  exprcreion  Is  diffi^rent  in  the  charter  of 
confirmation  1756,  which  refers  to  a  disposition  In  171 1,  it  being 
there,  '  paying  yoarly  therefor  tho  said  Isobel  Spreull,  her  heirx. 
as^gnees  and  succossors,'  after  which  follows  the  provision  as 
to  the  entry  of  heirs  and  assignees, 

"  It  remaius  to  advert  more  particularly  to  the  lands  of 
Wester  Kilbowie,  the  titles  of  which  will  bo  found  quoted  at 
page  3of  the  defences.  The  rights  ofparUea  are  to  be  adjudged 
upon  the  provision  in  relation  to  the  entry  of  vasi>a1»,  as  ex- 
pressed in  the  original  title,  and  not  as  they  may  have  been 
varied  or  modified  in  the  course  of  ilie  progress.  Now,  not 
flndiug  any  authority  to  the  tSect,  that  in  whatevcrconnection 
or  manner  it  may  bo  used,  tbe  term  assiguees  can  lie  taken  as 
meaning  only  assignees  before  infeftment  and  nothing  more, 
and  can  In  no  case  be  held  to  apply  to  singular  successors  after 
infeftment,  the  Lord  Ordinary  apprehends  that,  adhering  tit 
the  recognized  principle  of  strict  construction,  tlie  provision  in 
regard  to  tbe  entry  of  vassols  in  tho  titles  of  the  lands  of  Wca* 
ter  Kilbowie  is  so  conceived  as  to  displace  the  usual  presump- 
tion against  the  taxation  of  the  entry  of  singular  successors. 
He  thinks  that  the  provision  Is  framed  and  expressed  in  a  man- 
ner which  ahews — i*t.  That  the  whole  had  been  matter  of  spe- 
cial stipulation  and  agreement  between  the  parties  ;  and,  -iJ, 
That  altliough  the  term  assignees  is  used,  it  was  used  as  mean- 
ing singular  succexsors  generally,  wliutber  acquiring  right  before 
or  after  infeftment.  But  if,  from  the  structure  and  nature  of 
the  provision  as  expressed,  it  appears  clearly,  and  witliout  am- 
biguity, that  the  term  assignees  was  used  in  this  cnmprehcnsivu 
sense,  and  could  not  have  beeiv meant  to  be  used  in  tlic  limited 
sense  of  assignees  to  the  versonal  right,  it  is  apprehended  tliat, 
witliout  trenching  U|>on  any  rule  or  authority,  tho  entry  ot 
singular  successors  may  be  held  to  be  taxed,  and  that  it  ouglii 
here  to  be  so. 

"Perhaps,  by  the  supposition  of  possible  cases,  and  the  appli- 
cation of  a  strained  and  far-fetclied  reading  of  tho  provision  for 
the  entry  of  assignees,  a  state  of  title  may  be  iiu;<gined  in  which 
it  might  be  shewn  that  the  modes  of  entry  mentioned  might  by 
possibility  be  competently  resorted  to  by  a  party,  or  ratlier  ihu 
heir  of  a  party,  who  had  been  the  assignee  to  the  personal  right 
before  infeftment  on  the  precept  in  the  origimd  charter ;  su  tli.-it 
it  may  be  said  thru  tho  pnivi^ion  may  be  taken  to  refer  to  such 
an  assignee.  But,  granting  it  were  so,  that  would  not — in  unler 
to  satisfy  tlie  rule  of  strict  conBtruction  as  it  has  been  expounded 
in  questions  of  entail  titles — render  it  eithur  necessary  or  legi- 
timate to  reject  tlie  interpretation  which  would  extend  tho 
taxation  to  singularsucces^ors  generally.  And,  upon  the  whole, 
the  Lord  Ordinary  is  of  opinion  that,  in  this  instance,  there  an!  ■ 
sufficient  grounds  for  relieving  the  defender  from  the  burdi-ii 
which  would  attach  to  an  untaxeil  entry  of  singular  successors." 

Thereafter  hia  Lordahip  pronounced  the  following  in- 
terlocutor : — 

"  12A  Juli/  1850. — The  Lord  Ordinary  having  heard  parlivs' 
procurators,  and  made  avizandum,  and  again  considered  thu 
closed  record  and  process,  flnds  that  the  entry  of  singulnr  suc- 
cessors in  the  landt  of  Easter  Kilbowie,  the  h^ilf  of  the  £S  :  5.-i. 
land  of  Wester  Kilbowie,  and  Milton  of  Duntocher,  and  Poflle, 
called  the  Mill-croft,  is  not  taxed  :  Finds  that  the  entry  ot 
singular  successors  in  tlie  half  of  the  32s.  6J.  land  of  the  land^ 
of  Wester  Kilbowie,  is  taxed  ;  and  appoints  the  process  to  bi- 
enrolled,  tliat  tlie  parties,  having  reference  to  the  nature  and 
(inclusions  of  the  summons,  and  the  minute  for  the  pursuer, 
No.  28  of  process,  may  slate  what  further  findings  or  decern! - 
tnres  are  necessary,  in  order  to  the  final  disposal  of  tho  cause 
upon  the  merits;  and,  in  the  meantime,  reserves  the  question 
ot  expenses. 

"  iVofr. — The  note  subjoined  to  the  interlocutor  of  20th  March 
1&50,  explains  why  no  inierhicutor  was  then  pronounced  upon 
tlie  question  really  at  issue  in  this  process.  Under  the  diligence 
wtiich  was  bubsequently  granted,  no  recoveiies  were  made  which 
alter  tlie  state  ot  the  case  as  it  stood  when  previously  before 
ttie  Lird  Ordinary.  In  these  (drcumstances,  lie  refers  to  the 
note  then  issued  lor  tbe  grounds  on  which  the  prefixed  interlo- 
cutor is  rested. 

"  At  present  the  Lord  Ordinary's  impression  is  that  no 
expenses  should  be  awarded  to  either  patty." 

Both  parties  reclaimed.    The  pursuer  prayed  the  -  - 

Court  to  find  that  the  entry  of  singular  successors  tp  the 

hair  of  the  328.  Gd.  land  of  Wester  Ktlbowiep^rLSas 
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to  the  otber  lands,  vas  nntazed,  and  for  decree,  in  terms 
of  the  libel. 

The  defender  prayed  to  have  it  found  that  the  entry 
of  singular  successors  to  Easter  Kilbowie  and  Milton 
of  Duntocher  was  taxed,  and,  thererore  (the  entry  to 
the  half  of  the  £'i :  53.  lands  of  Wester  Kilbowie  being 
admittedly  UDtaxed)^  to  assoilzie. 

Parties  having  been  heard,  23d  Norember  1852 — 
Lord  FuUerton. — ^The  first  point  decided  by  the  Lord  Ordinary 
ia  that  reUtinf;  to  the  landa  of  Easter  Kilbowie,  nnd  I  must  say 
that  after  all  I  have  heard,  I  do  not  see  safficient  grounds  to 
■Iter  tlitt  part  of  tbe  Interlocutor.  We  are  called  on  to  alter  a 
deed  gmntcd  as  ha  back  at  1643,  and  the  construction  we  mast 
put  on  the  terms  used  in  that  deed,  is  tlie  construction  which 
waa  current  at  that  date  among  conveyancers.  The  rule  is, 
that  In  cases  of  this  kind  we  must  construe  the  Inni^uage  as  it 
vonld  hare  been  construed  before  infeftoient  was  tuken.  What 
we  luire  to  conalme  ia  the  import  of  the  word  "  assignee"  in  the 
oUlgation  to  Infeft  the  rassal.  Now,  the  rule  which  wat  Uid 
down  in  the  eaie  of  Carnegie  has  been  continued  crer  since.  It 
is  laid  down  in  Stair,  and  all  the  later  authorities,  that  In  cases 
of  tills  kind  tlie  wiinl  "  assignee"  must  be  absolutely  confined 
to  parties  to  wliom  the  disposition  has  been  assigned  before  in- 
feftment  has  been  taken.  If  ttiat  is  the  meaning  of  the  word 
when  it  occurs  in  the  dispositive  clause,  we  must  put  the  same 
construction  on  it  when  It  occurs  In  the  obligation  to  infeft.  It 
would  lead  to  the  moat  extraordinary  results  if  we  were  to  hidd 
that  the  same  word  means  one  thing  in  one  clause,  and  another 
thing  in  another  clause  of  tlie  same  deed.  Now,  what  is  the 
difficulty  which  has  been  raised  T  It  is  said,  that  as  the  deed 
contemplates  timt  the  composition  on  tlie  entry  of  heirs  was  to  be 
different  from  the  composition  on  the  entry  of  assignees,  there 
most  be  something  cssendallj  different  between  the  two  eases. 
The  inference  drawn  is,  that  assignee  must  mean  assignee  after 
infeftment.  I  cannot  understand  this  logic.  I  think  the  fair 
inference  is,  that  it  being  once  fixed  thit  the  word  assignee 
means  assignee  before  inlbftment,  there  mast  have  twen  t>'onie 
peculiarity  In  force  at  tho  time  the  deed  was  granted,  which 
enabled  the  superior  to  distinguish  between  the  assignee  and 
tbe  proper  htir.  I  think  tlie  pttrsuer  makes  out  his  case,  wlien 
be  shews  that  there  were  eases  wliere,  altlioagh  no  Infeftnient 
had  been  taken,  the  superior  could  get  at  the  assignee  instead 
of  the  heir.  Why  should  we  not  apply  the  provisions  of  tlie 
deed  to  that  case,  there  being  such  a  case,  and  this  construction 
being  consistent  with  the  autiiorities  ?   I  think  that  is  the  pra- 

Sr  way  to  explain  the  matter,  and  I  see  no  ground  whatever 
■  rearing  up  on  this  supposed  difficulty,  a  construction  which 
would  cast  down  the  invanable  construction  put  upon  llie  word 
by  nil  the  authorities.  I  think  we  can  explain  the  difficulty 
otherwise,  and  consistently  with  the  authorities;  and,  there- 
fore, I  hare  not  the  slightest  doubt,  that  the  first  part  of  the 
interlocutor  ought  to  he  adhered  to. 

Hy  difficulty  is  as  to  the  second  port  of  the  interlocutor.  I 
can  Bnd  very  little  substantial  diffhrenee  between  the  two 
coses.  It  Is  said  that  tbe  title  to  Wester  Kilbowie  shews  thar, 
at  the  time  the  contract  was  entered  into,  this  matter  was  dis- 
cussed  and  fixed  between  the  parties.  But  it  equally  appears 
to  have  been  the  subject  of  discussion  in  the  case  of  E'ister 
Kilbowie.  I  cannot  see,  then,  that  a  different  rule  of  construc- 
tion should  be  applied  in  this  case.  I  would,  therefore,  be  dis- 
posed to  adhere  to  the  first  part  of  the  interlocutor,  and  to 
recal  the  second. 

Lord  Cuninghamt, — ^If  I  had  been  satisfied,  as  tho  Lord  Ordi- 
nary has  been,  that  the  authority  of  our  great  institutional 
writers  was  meant  to  apply  to  the  tights  of  rassalii  and  supe- 
riors, originally  expressed  In  such  terms  as  the  titles  now 
before  us  aru,  or  that  the  various  precedents  referred  to  were 
truly  panUlet  with  Uie  present,  Ishonld  readily  have  coucnrred 
in  the  Interlocutor  under  review..  But  I  faave  not  been  able 
so  to  view  the  authorities.  With  reference  to  the  particular 
question  now  raised  by  the  superior,  I  think,  if  the  law  be  not 
finally  settled  npon  adjudged  cases,  that  the  justice  of  the 
case,  and  tho  true  cunstrnction  of  thu  rights,  as  they  hare  be^n 
-gnk^tad,- lie  (With  the  vatsal ;  and  as  his  predecessors  got  th«ir 
rigpjta  jifralre  Ur.  Erskine,  or  even  Lord  Stair,  wrote  their 
'tfilu^lbl4.iToiiu,  I  am.  In  eraiy  view,  bound  to  put  that  inter- 
pretH,£[ot)  ou'tka  rights  of  tbe  parties,  which  their  sound  and 
^honl«(£on»t^aUoD  mqulres. 


The  point  at  teue  is  at  least  simple  in  its  natne,  vhkk 

difficulty  may  be  ft;lt  in  Its  determination.  The  unMan. 
a  vMsal  got  grants  from  a  superior  in  fiivoui  of  lun  ud  .. 
heirs  and  assignees.  Each  grant  had  a  ndAidb  due,  n-. 
ing  somewhat  in  phraseology,  but  they  all  cooccndsi 
stipulation  to  this  effect,  that  Uk  beir  ibonld  b«  eoMii 
about  a  duplicate  of  tbo  f«u-duty,  and  each  uAsmin^^ 
the  sum  stipulated  from  an  heir.  The  question  If  tk  k 
ter  stipulation  does  not  necessarily  include  negdar  isct» 
to  the  lands?  I  can  put  no  other  interpretatiouoiitbedu 
There  is  no  doubt  that  Lord  Stair  declares,  tbst  tbetw 
ing  of  a  clause  to  assignees  "  hath  been  levenl  tiiiKiitir 
preted  that  tbe  disposition  may  be  assigned  ud  trwlRe:: 
l)ut  Infeftment  being  once  taken,  asslpieM  have  ao  &rx 
iuteiest."— Stair.  B.  il.  t  fr.,  sec.  82.  And  Mr.  EnkiHitob 
it  down,  "thatthe  superior  is  obliged  to receivetbeBS!!^ 
only  while  tho  right  continues  perBonal." — EnkiDe,Eii.ir, 
sec.  6.  The  doctrine  thus  vaguely  and  too  gt'nuil1;;nB:' 
gated  is  calculated  to  mislead  ;  but,  when  attended  to,  lUu 
tbe  meaning  of  the  Uamed  writ«)iB  Is  intelligible,  and,  iadsi 
obvious.  They  both  reftr  solely  and  exclnsivdy  to  tbs  Udt 
cat  meaning  of  tbe  term  "assignees"  in  di^odtindM 
and  not  to  the  Import  of  the  term  in  clauses  o(  nimk 
where  a  distinction  is  made  between  casualties  exigibk  hi 
heirs  and  from  assignees.  The  meaning  of  tbe  titb'.'Pt 
clearly  demonstrated  by  the  Tarious  decisions  tovbic^w 
refar,  which  appear  to  me  to  obviate  all  donbt  oq  the 
tion. 

There  are  certainly  many  coses,  earlier  and  later,  is  *k>r. 
original  grants  to  heirs  and  assignees  were  properiy  kU  • 
import  no  right  of  entry  to  onerous  assignees  or  sinfii^^ 
cessors.   Take  the  case  of  charters  to  vassals,  and  tbni  "^-^ 
and  assignees,  where  the  casualty  for  entry  is  tb* 
both  heirs  and  awignees.  In  that  case  beirs  andaMgUBf' 
held  to  form  one  class,  and  to  mean  heritable  socttw  - 
representatives,  not  including  singnlar  snceeiisbrs.  Sodn" 
the  cases  of  Salmon,  in  1761  (Diet.,  p.  4191);  M^iitn:'* 
iDvernoss  v.  DuO;  in  1769  (Diet.,  p.  16,059);  ThomMDjn  K 
(Fao.  Coll.,  22a  Uay);  and  U'LauchUn  v.  Tut, 
1828. 

In  one  and  all  of  these  coses,  and,  it  is  believed,  in  tbe  ;ur 
more  ancient  precedents  founded  on  by  oar  iutitu-'i 
writers,  there  was  nothing  In  the  orlgitMl  grants  w  liti^i' 
shew  that  oneroiu  assiguees  or  disponees  to  tbe  ludt 
be  received  on  different  terras  from  heirs;  on  ths  wcsi 
these  were  included  in  the  some  doss,  and  so  jiatl.T  luli ^ 
have  rights  of  the  same  kind,  and  no  more.  V«y  diSsw* 
the  cose  of  vassals  and  their  successors  holding  duutot  ^ 
fyiiig  one  niiendo  for  an  heir  and  a  diiEaient  aed  bi^ 
r«fi&nd)  for  assignees.  These  must  be  resiooslih  a 
soundly  construed  ;  nnd,  in  the  whole  range  of  caw 
books,  I  can  find  no  example  where  specific  and  htgfaers* 
allies  Were  exigible  from  udgnees  than  from  beiit,tk>>i? 
casualty  so  fixed  did  not  apply  to  asrignees  of  all  els' 
onerous  as  well  as  gratuitous. 

The  cnntrary  may  be  Infetred  ftom  sevenl  o(  thsaqn? 
coses.   Thus,  in  the  case  of  Thomaon,  In  llay  1811^ 
charter  was  granted  abont  a  century  before  to  tbe  sok'' 
the  defender,  his  heirs  and  successors,  in  fen-farm,— tbe 
rior  being  bound  to  enter  and  receive  tbo  heirs  aa<t  «»- 
of  the  said  K.  Wallace  as  his  vassal*,  Ac.,  in  fea-kra.v 
paying  to  him  £63  Scots."   In  that  ease  a  singnUr  w*' 
pleaded  that  he  was  entitled  to  an  entry  under  tbe  ^ 
for  £53  Scots;  but  the  seoond  Lord Newtou(Irriii|).M>^ 
and  able  feudalist,  repelled  that  cl^m,  (bund  ttoltbt* 
dtndo  did  nut  ini-titite  >tiri  jtilar  fiiicci-Bdrorfl,  ana  tbW 
most  pay  a  vi'U  -  fni  '-"i'  li'^  ei.iri, — lo  n  hid* 
Court  adli^t'  I     ISnt  ii  i''  cl  viiiua  lo  iii-.-  tbAi  «  JiiW"*! 
tbo  reddeniiu  UuUicnn  ttie  rnliieaiia  p^vmi-Jit*  "bf  *^  j 
by  snoceMsesqrjitlswnes^-wtfmiMins  it  to  ff^ffl 
wouM  baM  m  io  %  ^IBeVent  fonUL    Bad  lie^* 
Tliomsou'l  case  been  so  r^iiirrTKsi'rl  ihut  Wt_*^ 
entered  fin:  a  daplicand  of  Oo:  rVu  kinty.  and  i 
successor  fL>r  (]ii[L'Ini|j1ii.  it  woulj  probalily  wA 
found  by  tli<^  '  '^'iirt  tli:it  eiij;^iilar  siiceesatity  wnW*  I 
to  entrj'  (or  tLe  alti^rcidtLvd  couipositioii 
ceosors. 

Even  If&a  prciaat  case  oaiua  u>  the  U 
writers  onMinneiitatwii  most  AropMUa 
luperiora,  |;  eonliPifl«z«addyiM&U 
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nence,  Kithoagli  one  of  the  com rucntators  of  Erekine  observes, 
tliat "  there  hai  been  do  rariance  of  ducitiioDn  as  to  ttie  gene- 
Tul  role,  the  superior's  claim  bas  been  overruled  ooly  wbere 
the  qwdal  terms  of  tha  grant  established  a  rcouDciatiou  of 
it"  Admtttiag  tfaat  rale,  which  Is  perhaps  too  broad,  upon 
thevarioofl  aathorities  before  ailrertcd  to,  otill,  according  to 
that  test,  I  coQcelre  the  superior's  plea  would  not  be  main- 
tainable in  the  present  instance.  For  the  original  grantfi  now 
fuumled  on  contained  evidence  in  grcanio,  that  tha  assignees 
entitled  to  entry  were  not  the  mere  holders,  on  a  single  occa- 
noD,  of  an  anezecnted  precept,  bat  feudal  dtsponeea  of  the 
vaffial  in  all  time  coming.  The  raddeado  cUtua  is  of  itself 
eridence  of  this,  by  malting  a  disUoction  between  the  casualty 
piiyable  by  heirs  and  awignees  throughout  the  wbola  courve  of 
the  feu.  An  unlimited  right  to  assign  precepts  for  ever  seems 
one  mode  of  giving  entry  to  singular  successors  as  easily  ac- 
complished as  any  other.  But  there  is  more  ihan  this.  The 
titles,  In  other  clauses,  shew  that  the  reddendo  included  overy 
■pecies  of  future  purchasers  of  the  feu,  as  assignees,  gratuitous 
and  onerou<,  in  the  privilege  of  entering  for  the  specified 
compoHtion ;  as  it  was  provided  in  a  special  clause  of  the 
Lrigioal  contract  that  the  parties  entitled  to  entry  as  assignees 
shall  bo  those  "  to  whom  the  said  lands,  with  the  teinds  and 
pertinents,  shall  happen  to  be  disponed."  These  words  are 
plainly  equiralent  to  a  declaration  that  the  term  "  assIgneeB" 
in  these  titles  meant  dlsponees  of  every  description  ;  and  had 
Ihisbesn  declared  in  set  terms,  I  really  do  not  see  bow  the 
r.ke8ars  present  plea  could  be  resisted.  The  case,  in  my 
immble  opinion,  requires  no  farther  illustration. 

Lord  Ivory. — In  so  far  as  the  interlocutor  holds,  in  regard  to 
>ne-hBlf  of  Wester  Kilbowie,  that  the  entry  is  taxed,  I  am  for 
idierittg.  In  so  far  as  it  holds,  in  regard  to  Easter  Kilbowie,  &c, 
:h«t  the  entiy  is  not  taxed,  I  am  for  ^urinff. 

I  cannot  distinguish  between  the  two  cases.  I  apply  to  boA 
he  principle  of  construction,  which  the  Lord  Ordinary  has  ap- 
]lied  to  on«  only.  As  to  the  principle  itself,  I  entirely  agree 
»ich  the  Lord  Ordinary. 

That  principle,  starting,  as  the  Lord  Ordinary  says  in  his 
tote,  from  "  the  established  role,  that  provisions  relative  to  the 
laxing  of  the  entry  of  vassals  arc  itrititMumi  Jnnr^  so  that  when, 
n  lucb  provisions  in  a  charter,  the  words  '  li«irs  and  assignees' 
ire  used,  the  term  assignees  is  presumed  to  nppty  to  assignees 
^■tfort  infeftment  on  the  precept ;"  and,  at  the  same  time,  there 
xxag  no  "  authority  to  the  effect,  that  in  whatever  connection 
}T  manner  it  may  be  used,  the  term  astignees  can  be  taken  as 
neaning  onljt  asmgnees  bt/ore  infeftment,  and  nothing  more, 
ind  can  in  no  case  be  held  to  apply  to  tingidar  enccessors  after 
nfeftment"  Is,  "that,  adhering  to  the  recognized  principle  o£ 
>trict  construction,  the  provision  in  regard  to  the  entry  <n  vas- 
ials  in  the  titles  of  the  lands  of  Wester  Kilbowie  is  so  con- 
?tived  as  to  displace  the  usual  presumption  against  the  taxa* 
ioQ  of  the  entry  of  singular  successors." 

The  anbstance  of  all  this  is  simply,  that  the  word  aniffneet  is 
tot  of  an  unbending  and  lAtolutt  construction,  but  is  controllable 
ty  its  cxmtext,  and  is  so  far  at  least  flexible,  as  not  necessarily, 
ind  in  all  situations,  to  exclude  the  meaning,  tingular  »uc- 

Nor  is  this  an  extraordinary  or  strained  interpretation  of  the 
enn,  when  one  keeps  in  mind,  that  Craig,  on  the  authority 
)f  the  most  esteemed  feudists  of  bis  dny,  and  in  reference  to 
he  usage  of  the  country,  expressly  gives  it  as  a  definition,  that 
'  fx  vsu  nostra,  astignatus  sive  ceitionaiiut,  idem  eit  cum  lingalari 
uccettore." — 3  Craig,  3,  31. 

That  in  the  sister  country,  Coko,  commenting  upon  Little 
on,  uses  the  word  appareiiily  in  the  same  hrnmi  sense,  saying, 
hat  "  in  judgment  of  law,  the  assignee  of  the  lieir  is  the  snsig- 
ice  of  the  ancestor,  and  so  the  assignee  of  the  assignee  shall 
ouch  m  infinitum,  within  these  words  (his  assignees.)"— Coke 
ipon  Littleton,  334  b. 

That  oar  own  Elchies  v.  Sup.  &  Vas.  No.  13,  thun  whom  no 
eund^  authority  can  be  resorted  to  in  feudal  di»ciii>8ione,  ob- 
erveSf  to  the  same  eStct,  that  "  the  word  assignee  is  a  general 
rord  applicable  to  real  as  well  as  personal  rights ;  and  in  the 
^n,  mnoa  wliich  we  borrow  it,  it  is  almost  the  only  word  nsed 
n  botb^  and  therefore,  in  destinations  of  succession,  the  last 
ermlnatioQ  Is  commonly  Haredibu*  et  atsignaiii  quibuKunque, 
lelra  and  assignees  whatsoever. 

Ao4  <bat  Stair  and  our  other  institutional  writers,  even  while 
sylng  H  down  that  the  more  proper  use  of  the  word  would 
athtf  ^MRi  to  have  reference  to  personal  rights,  do  yet  nowhere 


call  in  question  that  it  has,  in  many  instanci-^,  received  a 
broader  acceptation. 

The  very  styles  of  our  conveyancing  favour  tlie  same  inter- 
pretation ;  for,  in  the  feu-charter,  as  given  in  the  Juridicul 
Styles,  vol.  ii.  p.  10,  while  the  dispositive  dause  is  conceived 
"  to  B,  bis  heirs  and  atsigtua  whomsatier,"  the  entry  is  taxed 
thus— "  doubling  the  said  feu-duty,  the  first  year  of  the  entry 
of  each  heir  and  singular  successor."  And  so  in  every  dispo- 
sition, or  other  deed  of  alienation  (1  Juridical  Styles,  p.  100), 
the  dispositive  words  run  in  like  manner  "  to  B,  his  heirs  and 
assignees  whomsoever,  heritably  and  irredeemably,  &c.,  with 
all  right,  title  and  interest,  Ac,  in  all  time  coming." 

Whilp,  however,  it  roust  be  difficult  in  the  face  of  such  autho- 
rities, to  maintain  that  the  word  assignees  is,  in  all  situations, 
and  under  all  circumstances,  capable  of  no  otlier  than  one  inflt;xi- 
ble  interpretation,  and  that  one  which  would  confine  it  to  the 
■ingle  cose  of  the  purchaser  of  a  right,  which  is  yet  unclothed 
by  infeftment,  it  must,  on  the  other  hand,  be  conceded,  that  the 
authorities  are  in  favour  of  holding  this  to  be  presumptively  and 
in  dubio  its  more  proper  and  ordinary  signification  in  feudal 
questions  of  the  same  class  with  the  present.  But  it  is  not  a 
prexumptio  juris  et  de  Jure.  It  is  a  presumption  tliat  has  been 
resorted  to,  to  avoid  contradiction  and  inconsistency  in  the  con- 
struction of  feudal  grants,  where  the  introduction  of  lingular 
tticeessort  would  in  itself  have  been  in  some  sort  an  incompati- 
bility. Tlius  Elcfiies,  iu  tho  passage  cited,  explains  the  result 
of  certain  decisions  as  depending  on  the  peculiar  character  and 
essence  of  wardholding,  where  alienation  to  a  singular  succes- 
sor, inasmuch  as  it  inferred  recognition,  and  an  utter  forfeiture 
of  the  lands,  was  absolutely  irreconcileable  with  the  inherent 
nature  of  tlic  right.  "  In  the  cases  quoted,"  says  Elchies, 
"  eircamstances  might  restrict  the  word  (where  it  was  capable 
of  such  restriction)  to  assignees  to  the  personal  right,  since  the 
superior  could  not  be  presumed  to  alter  the  whole  nature  of  tha 
wardhulding." 

And  all  the  authorities  are  explainable  on  this  canon  of  con. 
■truction. 

The  leading  case  Is  that  of  Lady  Carnegie  tr.  Lord  Cranburn, 
5th  Feb.  1 6G3,  M.  10,375i  wbere  the  superior  in  a  wardhold-, 
ing  sued  for  recognition,  and  where,  certainly,  the  grant  hav- 
ing been  conceived  "  haredibas  ef  amgnaliit  quibtaeunque,"  it 
was  decided,  that,  on  the  mere  strength  of  the  word  assignees, 
it  was  not  to  be  inferred  that  the  very  essence  of  the  tenure  was 
given  up,  but  rather  as  giving  sufficient  significance  to,  an'! 
satisfying  the  use  of,  the  term,  that  tlie  word  fell  to  be  vuii- 
strued  as  applicable  to  an  assignee  in  the  personal  right  &e/oiw 
itife/tment,  "  because  such  concessions,  contrary  to  the  common 
course  of  law,  are  gtricii  juris,  and  not  to  be  extended  ad  effeetus 
non  expretsoi,  prasertim  prohibitoi." — M.  10,377. 

In  Ogilvie  v.  Kincaid,  29th  Jan.  1673,  M.  10,384,  where  the 
qaestion  arose  in  the  enforcement  of  a  minute,  obliging  to  grimt 
a  feu  iu  favour  of  W,  without  mentioning  assignees,  but,  farther 
on,  expressing  the  lands  ns  "  to  be  Holden  by  W,  his  heirs  mnd 
at^ignttt"  tho  Court  sustained  the  right  of  an  atngnae  to  ob- 
tain infeftnieut;  which  is  nothing  to  the  purpose  in  tlie  present 
question,  inasmuch  as  the  assignee  was  an  assignee  before  in/e/i- 
meat,  and  so  the  case  was  not  one  of  entry,  but  of  the  first  cou- 
stitution  of  the  feu.  - 

Lockhart  t>.  Nieolson's  Creditors,  14th  Jan.  1696,  was anotlier 
case  of  reeo^twa  and  wardlioldiug,  where  the  judgment  in 
Carnegie  was  followed,  and  on  Uie  same  ground. 

So  far,  therefore,  all  that  the  Court  had  yet  decided  was,  that 
in  a  wardholding,  the  words  of  grant  being  to  heirs  and  assig- 
nees, they  would  not,  on  the  single  strength  of  this  last  word, 
stultify  the  whole  tenor  and  effect  of  the  i/rant,  but  would  im- 
pose on  the  word  an  interpretation  compatible  with  the  nature 
of  the  right,  and  so  restricted  it  to  meaning  a  successor  be/ora 
in/eflment.  It  will  also  he  kept  in  view,  that  the  question  oc- 
curred on  the  construction  of  the  dispositive  clause ;  there  wns 
nothing  in  the  reddendo  to  raise  any  question  of  taxed  entry. 
On  the  contrary,  the  services  known  to  exist  in  wardholding, 
atforded  tlie  strongest  presumption  against  any  construutiou 
which  implied  the  letting  in  of  a  singular  successor. 

The  next  case  comes  a  little  nearer  to  the  present  It  is  the 
case  already  adverted  to,  as  reported  by  Elchies,  and  is  else- 
where reported  by  Falconer,  Salmon  t*.  Boyd,  25th  July  1751, 
M.  4181.  It  was  a  case  of  feuholding,  and  the  charter  cdii- 
tained  a  clause  "  that  the  fcu-duty  should  be  doubled  the  first 
year  of  the  entry  of  such  heir  or  attignee,  as  use  it  of  feu-farm." 
Two  pleas  were  maintained  by  the  superior— I.  That  be  liim 
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■eirbeJiiR  It  siiiijiilftl'  Hirpesantt  Wis  tiol  fciUlti'l  by  a  paction  of 
Tliin  nnciiTe,  wJtit'h  wfl«  uiily  inT^'ninl,  5.  That  Llic  use  Ilie 
vtatA  ABSlgiiecft  as  nppliiL'sMe  In  u  niiijrnl  ir  Biict;cfi»nr.  tfftfin- 
/itflment,  was  inmn^iftU'iit  with  tlic  nntufe  uf  i»  /'.thtigld  hb  llieii 
kiiDwn  tr>  ilie  iriiismucU  ns  tlie  suitiTinr  <^"ulil  ""t  Ijeconi- 
litllcd  li>r«>cciYe  any  fiirjingerfl  to  tlio  tUte  of  tlic  ntsaul,  timk'i^s 
liy  fnrcu  of  itio  attittite  for  eiilerinji  aii[>ri.-ierK ;  «rnl  lliai  t'  n 
■woTdj  were  ntrcorJinijly  lo  be  regiirdgil  na  immaleTiat,  more 
fspc'ciiilly  m  "  any  import  tliey  cmutil  Imve  la  cliEL-linrged  by 
the  rcfLTpnct)  tf)  the  "»c  r.j jfu-farm,  Bt'tinR  it  i»  ikiI  llie  use  ti 
recifivo  *(r*yiilftr  succn-sntre,  except  fur  n  jp«r'«  rpiit."  On 
whii:li  of  tiiuse  Krniuvla  diurt  pniceffiied  iIiVsjb  n.ii  vi-r*- 
t-lcnrly  ■ppear,  lilcliics'  retKift  ienvinji;  llie  iiintlL'r  in  tiiicer- 
i:iinty.  ami  VAcmmT'*  ratlier  favciurtog  the  first  at  Ihc  siiuccss- 
fill  gniiin<i.  But  bL>  this  us  it  m.iy.  it  is  •_'Vi(]t?nc  that  Did  ciise 
cli't  iLut  rest  n'iinit  any  noiiiriii  ilmt  rhe  wun]  iMaigmti  waa  in  it' 
tLL-lfn  wun]  i)t' iiitlL-xiiile  nnil  iLlMoliite  eonstrucl'iun  ;  bur,  mi  llie 
contrnry.  ciml,  occurring  wiicvs  it  diJ.  niid  in  (i  (;ranr,  lli?  nn- 
ture  t>f  wlui;li  Mhh  irirM:<^nciil>!abli!  witlt  'nn  XoVfAtVCtK,  A  pariiuulur 
iritcTprctiitiuii,  U  wa«  Giioiigli  (Itat  it  sliimlJ  rcct^iru  l^ic  ineitn- 
itig  niQK  in  nccorJancG  witli  tLie  lubatnntiiil  cltaiacter  of  ilie 

Tjie  ca*e  of  TfiTernea*,  S-l  FoK  1769,  M.  n,0!l&.  is  nnotliur 
of  tlie  iailici  kiiinl'  'Dip  ta»nti*!ii  (if  tlip  oiiiry  wfts  ccinriiiiiaiT  in 
iirii?  ainj(|p  dni|)r(!^  opplicJlUle  t»  (lie  entry  '■'caJuM  tilet  futretHi 
aui  iiiii'jrmi  pro'il  u$ut  at  feudijinaa.''  And  the  »iiccca»ful 
iiei'iimpnC  was  a^»in  raated  on  tlie  conlrmlicrtiun  U-tween  a  pir- 
ticnlnr  menninf  of  tlie  wutJ  o^signee^,  ami  t!ie  very  e*9eiiL'c 
tliL'  feu-right.  "  By  the  prliiciplf-a  fif  the  Tl-ui-IaI  law,"  it  wna 
a-iint,  the  eapcrinr  >ui>uti]  net  bi:  i>liligLHl  ta  n-ctive  AiTii^ulpif 
Hicce»Dra,  UDlesD  tlieru  wr^  an  exprosj  clause  in  tlic  ^tmi  for 
tiiut  purpose  j  fihiil  flucii  cl  tii^oa  were  alwayd  giiiii]if]L:(J  by  tlie 
iMiiiiIitinn  orpnyin^n  cam^OhiLion  to  tlie  superior.  AftiTwardfii 
wltoii  by  aiatutL-  iSm  superior  WHaolligcil  to  recoire 

3dji,nlt(erH,  Llic  comiHJsitiuii  wi^a  fixi-i)  Ht  a  yiur's  rnDi;  Jindtlie 
ri{r|iL  tg  (hi;  coaipo^itiiiti  ia  reserTcJ  in  tlii?  alntule  of  wanJiioLiJ- 
inff",  will;:]!  cxtotida  t^l^3  prirll^go  tu  iilL  ginguliir  succf'asora, 
'i'iiia  rigiit  mny  tio  duubt  lie  reiiounctil  by  ibc  euperior,  but  lip- 
iris  so  Hrruly  e»tnbli!ilic>d  in  |i>w,  ri?n<jn<:iarlnn  <ir  it  •  iJI  Ji'it 
prusinried  froTii  a  liii^le  inaccurntixixprt-frinn  in  &  t-linrii-r,  ^un^li 
iin  iieeurs  m  llie  iireseiil  cusi'.  [iiiit'eil  it  woulil  iijipe.ir  lint  Itie 
ndtliticn  oitini'jn«ti  yfM  mri>te  M'lllmut  a  iiiuAiiinij'.  T!ic  diipll- 
L'litid  Is  deuldTOtt  til  piiy^ttile  Jil  tlie  eiitry  nf  hvvt*  ttifd  bsaij:;fifl, 
prout  aaiit  Mt  ftwiijitmc^  diifificafae  ;  fut  nothing  enri  b,.'  jonro  crr- 
ritin  tliDiTi  tlint  thi'  eriCoriEiir  a  jiii,^uiur  RUL'CH^ssur  for  iInubliB  the 
fjU-Juty,  ia  tlirwtly  flontniry  to  []rACtici>,  ami  liii  ifiitiiiice  ojin 
lie  poioi-t'il  qi|t  wlitre  tiny  ninuiilnr  siiC'Ce^ior,  evi^n  in  I|ii'»l- 
"T.iB  rmeive:!  upon  Biieh  ti^nna.  The  (.-Kpreiaicii  a^iiynali.  iIictu 
tore,  can  bjivo  iij  mciiiiing  in  tlie  cSnrturs,  iinlfis  it  Ih;  ueidL-r- 
Mooi!  of  nss'tgiiws  Ijffure  "inf'.'fMiicol."^ — M.  15,0^0, 

Tfs  tlie  Bame  eifi^ct  wag  tlio  rfH^onine  in  nci^bane  v.  Sctnpcll. 
■(ith  June  1791,  M.  15,061.  Fur  ih^aiLjes  tluit  llie  Conn  lull 
"  that  tlic  circumstitncij  ui  ilie  pitrties  l'llllvil!^!  ngreetl  t  i  scrire  n 
lilaitlc,  wliicti  hud  originally  hcen  left  for  ilie  piirpufl^  of  tilling  up 
n  flneil  cornpo'itLion  on  tlie  tniry  of  atingulAr  »uctiedsoir,  ultjr>le(] 
fidttiliouul  uvliK-niid  tliftl  ihejr  itieant  tt>  leave  ih-tC  muite!'  (o  Ik- 
ri'jiuliitCHl  liy  llie  camnidn  law" — Ihey  Hrlapteil  MiP'^ilicU^r  tliu 
iirgUHi(>nt  of  tilt!  superior,  tlmt  his  "  title  to  exi<:t  a  ycni  a  r^^iiL 
is  <uuiiAtiiurL-d  as  one  of  the  edst^aiiitl  anO  iither^nl  Ills  [if  Aiipc- 
ri'irity,  and  every  limit'ltifln  of  it  is  h^W  stiictustnifL  nnerjirtlu- 
Uankton,  s,  -l.  ;  and  it  is  iierer  to  be  presumed  from 
any  equiroual  i-xfirtigBion  in  llie  oHijinal  ulmrier." 

Giving  every  I'll  therefore,,  to  the  wlmie  uf  Ihe^c  cleci'iona, 
wliiit  dj  tliL-y  cr}(i\\i  to  but  ihii — Uiat  tliere  is  b  pireBiiiiipllon  i>i 
ifMo,  llmt  thti  insertion  of  lIhi  word  ita«igiii>m  Mitngiido  uE'  ihie 
Iktiirs  iif  liie  im'eBtiturt!  hu^  not  bi^eii  marie  tor  the  purpn?i',nnr 
u  ilh  Che  intent  of  cjutradiciin^  on  its  n*a  !iii!|;le  stren-jlh,  llio 
ensrnti'itici  of  the  right  in  whieli  it  thus.  <.-asunlly  occurs — thnt 
nny  nicuLiinR  nmrtf  reconcilmWe  with  Ihp  general  law  nf  the 
invtfsUture  is  rather  to  be  reecirted  in ;  and  that,  at  all  evcnrs,  it 
ia  la  be  la-Ma  flexible  am!  construef iliK-  word,  receiving  iie  in. 
terpretaiiiin  froiij  llie  pwrtlcuUr  aitniitipii  wbich  it  Jiolds  in  the 
tWed,  and  from  tlie  wUole  t'oniext,with  wliieit  it  cunnectLil. 
It  IB  further  worthy  of  remark,  ihrit  in  idl  IhpHe  e.ises  the  word 
occurred  umkr  c'futiniatflnce*  whieli  kit  it  open  tn  this  princi- 
of  conGiruciion,  there  beit^g  an  speciliu  cluuae  separately 
aptilieftbli?,  US  in  the  presiint  ease,  to  the  asstgnee-i  as  eoimpos- 
in;;  a  apeeial  elasa  ot  «uci:L']>s  >r*,  i\»  \a  iUelf  llpltrt  tuid  awiy 
fhjm  evgry  other.  Ai\6,  finaUy,  t)w  reference,  wiih  wliieli  it 
vfni  in  every  inatanee  dLBiiiicily  cnux)led,  to  ifae  knoiru  aiid 


familiar  use  of  feu-farn>,  ercntpJ  a  rtiffleatty  hnnUy 
any  other  Way  thnn  lint  wt^cli,  the  Coari  foUild 
enmpplli-d  to  Jtdopr, 

f  liia  Lordship  funlicr  referred  to  the  ciiws  of  'flioroaoa, 
Msy  1810,  and  M'Lic!ilan  v.  Taih,  l-Jth  Mny  ISSS.) 

But  there  U  unother  cusc  ftill  lo  he  mjticed,  wfaidl 
to  clear  up  the  wlwla  matter,  :hit  of  Innos  u,  lWi»Va  T  " 
2-2  IJum;  18^3.    It  was  n  cuse  in  whitih  Iftflda  h«d  tc 
un  !er  the  UBind  dispositive  clnuse.    But  the  purvhiwef 
lijid  bought  "  on  the  frtith  that  the  entry  of  Bing^ulsr  »n 
was  Inxeil ;"  mni  lie  niainfitineil,  aj'pirensly  on  grMuntlji 
ii  tbnse  insisied  in  hero  by  ilie  auperior,  ihat  n  uImum 
Jating  the  sura  of  la.  to  be  pnhi  "  JiC  the  entry  of  eu;h 
aiiinnliir  aiieeesBor,  &,ir.,  ai  use  i»  o/ /eu-/arm,"  vru  i~ 
priinjipnlly  bcmusi;  of  the  iiiBertioii  of  tfiepe  Uai  *of 
^To^rt  had  on  dlfHcnlty  in  hiddin^^  UiiC  the  above  L-Laow, 
M  r.  lieU's  wordif.  "  was  efTeetiial  to  tax  tin-  entry  of  a  [rttr 
iinrl  ihfit  it  was  qn'Hv  different  from  the  case  uf  Sattanm, 
fi'ijuLii-  iueeeaori  Ktre  not  fnetuienai." — Jkll't  Pr«i.  % 
lihiB,  p.  37- 

It  fu  I  low  directty  fnira  tliia  dccisionK  that,  nolvliha 
in  the  ditijioiitive  diiuie  the  grant  nina  in  the  usiutt  I 
ktin  and  at/igrwet  wfiomsoever,  if  iti  Mic  taxing  clau»e  ibe 
iSngular  suecasttfa  iirti]  in  ifrwinit  bfeii  employed  ia 
rupealing  the  wuril  iifsiirnceH,  this  would  hafe  lioiin  com 
eoneluiive  of  nn  elTi'ctuHi  taxation.    Tliil  fliuws  th«t  lb» 
of  th«  dispositive  el ause  do  iiOI,/vr  a,  afford  the  rule  or  ii" 
Ml  a  queaiimi  like  the  present.    It  ia  the  tanitig  clatire  w' 
itiielf  Co  be  hioke-l  at ;  and,  accordingly,  under  «  ten 
Ciineeivpd  in  Kiieii  Icrms  a*  haYe  beefl  already  quolc<1  u 
Juridienl  Styk-e,  no  difBcuEiy,  it  U  preiumeJ,  would  be 
by  ndy  one. 

This  brings  cne  to  consider  the  parlinuhr  furm  uf  the 
rl  tdxe  tn  the  present  tiucition,    And.yfrsf,  tia  to  the 
WeBier  Kdbowie.    It  fegins  d<ii  lea*  iniiM^ible  t>> 
cI'Luse  as  eEe^miln^  ^inj^ular  ^uecesn  irs  oUt  nf  its 
tli^tu  in  the  euae  of  Jnne'-,  where  they  were  Ui  cx^ 
mentioned, 

The  originnd  feu-contrnct  contain*  •  sepurnte  Mivd 
el.iu'C  ol  obLignliLin  on  iJie  superior      enier,  jOar, 
£■■! :  5'.,  beiny  (lie  ilimble  of  the  fen-tlnty,  wTiicfl  Is 

(inil,  ifcnili>j,  nsiigiieui  at  £S :  IO*.t  being  th«  qiu4  

k-ii-duiy, 

Tlicr*  la  aa  refbrrncc  |n  the  usa  of  reo-fnTin.  Kb 
li'in  or  Incompntibility,  llicrcfore.  fn  the  original  • 
I  he  obligAtimK    There  i^  iio  ambiguity  even  ns  u*  tiM 
li  in ;  for  there  if  an  exprcsa  renuneistit^n  uf  tomp<yxittotL 
tiifncliiirj  iji  nny  sort. 

It  I*  inipoMilile  lo  reatfiet  (hiB  to  rtasigneeB  bcfure  Infe, 

In  thpitf«»e.  there  wimM  anJ  cnuld  tin*e  b«-en  h  tftjt^ 
only  as  to  lidra;  lor  assii^necs  before  infeftrnent  nrt  ~ 
a9  wnKsnlv,  without  entry  or  eocnpusitiun,  in  the  rt^ry 
t ion  of  the  fcii  by  lt-4  fuudaliziiinn. 

To  whwni,  then,  does  ihi^  nblit^alion  apply  iti  f  tswy^oJ 
if  not  to  tinffular  taecraiorty    ludee-l  there  arv  bat  firv.' 
tilled  to  entry— _fitsf,  unireianl  suct-ea I'lCa  oi  lieir«  ■  .•  -i ' 
f^inguLar  ttiLjeeasi^rj  ur  aaHigm-ei.  The  aMlynei-,  i 
hvnte,  is  neither  ttiv  nnf.  nor   lie  nther.  Wh 
niiihiiiUy  for  tlie  ferlium  ijiti^  f    Agiin,  ttuw  ilian 
auy  the  entry  is  In  he  given  f  ity  "  eliarlers  i  t  tnn  _ 
^igOHiian  or  wtltervy-nyo)',  a»  ewn  be  lu-m  dery*«.i1." 
eliiirters  o/pfOptat  iifti-r  itifuftnient.  not  by  ilir  nrtjfl 
l  innin^  the  lir<;i  r^^liiiiiin  »i  an|H.Tliir  ai»l  vi«ul. 
eonstiliilion  ol'  the  ft-u.    Indeinl  in  the  t:liatier 
cuci'in  niid  eoinplfliun  of  the  feu-.uoniracC,  ll»e  da 
gHtian  ia  re|>ented. 

Aecurdlnijly  the  Lord  Orlhury  ItnS  not  been  aU«la 
At)  litis.    lie  admits  [he  mteuf  ^triut  ciFnstTii.-i '  -  i 
L-dges  all  the  aalliiirLlie^,  bttt  tiiida  it  Itn;  ■ 
cii»e  williiti  theirr.    And  ao.  huldin^  ilie  i< 
eiS.nt  tnfl.'Xtlile  in  its  nitatdiij^-,  he  k,  if 

di'DniiiiKi,  at  all  evenli:  upon  ita  upernliun,  aa 
iLie  older  wriCerf. 

Diit  then  it  i-i  »aid  lloit  ilie  necessity  tif  p*Hlfif 
169'!',  e- 3?,  ,-vnd  llio  relative  [incLiice,  expUlu  ihtr  ifi 
lu  Che  use  of  this  term.    IJui  thnt  is  ■  nii«t«kr     Jt  \ 
true  (hilt  the  pn.-ecpt  and  procuralorv,  fi»  fn'>i  ;  • 
«iona  (i>  the  passing  i>r  tHjit  rtcl,  I" 
cilher  pnrty.    liut  lli«  aUligaiiWi  t 
no  douht  it  wna  nit  expontir*  jifxnn.i»     i  In*,  Uu*ivt 
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rcoenl,  not  entry,  and  oeitbor  compositloa  nor  rel[«f  were 
ever  ptyable  for  it. 

It  tB  Mid,  «gai(i|  that  asaigaea,  in  consequence  of  the  failure 
or  the  preuept,  from  the  above  cause,  and  in  other  cases,  from 
vtnt,  Boint^timep,  of  acceos  to  their  author's  right,  often  took 
infeftmentoii  «di«poBition  witliout  proounttor/  or  precept. 

Tfant  mty  be ;  but  wtiere  tlits  was  done  before  the  infeft- 
Hient  of  tlie  first  vassal,  tite  right,  as  a  b<ue  right,  was  nuU.  And 
whether  bolbre  or  after  his  infeftment,  it  could  onl;  be  mode 
good  bj  completing  the  anthoi's  title  noin  the  charter  by 
fendalisatioii.  And  in  that  case,  the  party  in  the  base  rigiit  was 
in  Uie  same  ease  as  if  tlie  charter  liad  been  feudalized  by  the 
aalhoi's  infeAmeut  (torn  the  first.  It  was  by  accretion  his 
ri^ht  became  good,  on  tbe  principle  of  nunep/v  luac.  And  thus 
a  case  of  proper  entry  aroM,  1st,  if  he  made  his  base  right  or 
precept  and  infeftment  public  by  charter  of  couflrmation ;  or, 
^■tJljf,  it  he  prooeeded  on  the  proeuratorj  by  charter  of  resig- 
nution. 

But  ve  are  not  to  search  after  explanations  by  far-fetched 
■ubtleties  of  this  kind.  Tliat  would  be  a  reproach  to  tlie  law. 
I'he  deed  must  have  a  plain  construction.  I  am  clear,  there- 
fore, for  not  disturbing  the  interlocutor  thus  fsr. 

But  if  ao,  the  rest  of  the  case,  as  to  Eister  Kilbowie,  is  not 
less  clear. 

Firatt  Uie  principle  of  the  ftdxiblUty  of  the  meaning  of  the 
torm  assignees  roust  now  be  held  as  fixed.  SeeondUf,  the  ghs- 
MTif  of  this  very  superior,  as  supplied  by  his  own  grants,  sup- 
ports  tlie  interpreutioo  of  singuUr  successor.  TfUrdly,  the 
Uxing  (dause  is  substantially  to  the  same  effect  as  in  the  right 

10  W«*ter  Kilbowie;  for  there  is  an  oUigatio'i  to  enter  the 
aswgnera  quite  separate  and  dbtlnct  from  that  to  enter  heirs  ; 
there  is  tlie  same  absence  «f  any  reference  to  the  usu  of  feu- 
fjnn^  and  consequently  there  is  the  same  want  of  any  Incon- 
irruity  or  conflict  between  different  portions  of  the  same  writ. 
FowlhUf,  I  thiulc  the  clause  here  is,  in  some  particularF,  oveu 
atrouger  than  in  the  other  part  of  the  case.  The  form  uf  the 
dause  is,  Jint^  an  obligatioa  in  favour  of  heirs— that  if>,  suc- 
cessMS  in  general ;  and  socceuors — that  is,  singular  successors 
Hs  conUvdistinguislied  fhHn  heirs.  Had  It  so  stood,  with  one 
taxation  in  place  uf  two,  it  would  have  been  just  Thomson's 
cnse.  But  the  clause  goes  on  and  makes  a  particular  mentimi 
both  of  heirs  and  assignees,  and  distinguishes  between  tliu 
tmuunt  of  entry-money  to  be  paid  by  each  class  ;  the  heir  is 
Uixed  at  five  raerlcp,  aod  the  assignee — tliat  is,  the  successor 
IS  diatinct  from  the  heir,  vis.,  tlio  niiigular  successor,  at  ten 
uerks.  But,  /osf^,  thia  refers  not  merely  to  assignees,  but  to 
'  ilk  assignee  to  whom  the  said  lundt  shsll  happen  to  be  dis- 
-y>n&\."  Wliat  is  this  but  a  singular  succesnor  after  infeft- 
neiit  1  But  assignation  here,  according  to  the  pursuer's  view, 
<t  uut  a  conveyance  of  lands,  bat  of  the  unfeudalized  right  to 
lumnnd  lands. 

Tlierefbre  I  can  make  no  distinction  between  Wester  and 
b^^ister  Kilbowie.   The  only  di^rcnce,  indeed,  is  tlie  absence, 

11  the  case  of  Easter  Kilbowie,  ot  the  apecisl  modes  of  entry 
ly  "  charters  of  confirmation  or  resignation."  But  there  is  quite 
iiougli  witliout  this.  Indeed,  the  repetition  of  the  obligation 
ti  the  precept  of  dart  of  lt^76  is  of  itself  conclusive.  Tlio 
iranting  of  that  precept  shewed  thnt  the  ft»  had  been  com- 
>lvted  by  iufeftment  in  the  person  of  the  previous  vassal.  Tlic 
eriD  assignee,  then,  was  no  lunger  capable  of  being  exphilntid 
9  assignee  before  infeftment;  tbe  precept  of  dare  itself  was 
ina»flignable.  Tliercfore  tlie  term  assignee  could  mean  only 
iiipulur  snuccsaor. 

Lord  rrentUnt. — Ifeel  very  great  difficnltyaltnut  this  ca8r,and 
u&noot  say  that  the  opinion  I  have  formed  is  one  in  which 
liave  very  great  confidence.   In  the  view  I  take  t  cannot 
oncur  with  the  Lord  Urdiuary.    1  cADDot  find  any  grouuila 
>r  diKtinguixhing  ihu  case  of  W'ester  Kilbowie  from  the  others. 

Tb^  Lord  Ordinary,  in  his  note,  lays  it  down  as  a  [irinciple, 
<iut  ia  a  question  of  tills  kind  wo  are  to  look  to  the  whole 
jruta  and  ezpres^ons  of  the  deed,  nnd  to  consider  their  sense 
'ith  reference  to  the  surrounding  matter,  and  thus  sec  whether 
r  not  these  exprevions  apply  to  singnlar  sviccessors.  Apply- 
i;j  this  rule  of  construction,  the  Lord  Ordinary  holds  thu 
'ur<l  Kosignees  to  be  an  inflexible  term  ;  and  in  thtit  view  ho 
as  arrived  at  the  conclusion,  in  the  case  of  Wester  Ivilbowic, 
ite  eokry  has  been  taxed,  and  that,  in  the  case  of  the  utbcr 
lods,  IM  entry  has  not  been  taxed. 
I  am  Ikoi  prepared  to  say  that  words  might  not  occur  in 
ich  *  dMd,  whU;h  would  force  your  Lordslups  to  the  oonclu- 
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slon  that  the  term  assignees  includes  singular  succesttors. 
But  I  hold  it  to  he  the  general  rule  in  construinfr  deeds  of 
this  date,  that  that  tenn  assignees  does  not  include  singular 
successon.  We  are  dealing  with  a  grant  of  a  date  when  the 
superior  conid  not  be  compelled  to  receive  sin^lar  successors 
at  all,  and  yet  the  common  tenor  of  deeds  then  granted  wiu 
to  heirs  and  asxi^iec-s  ;  and  under  such  grants  the  superior 
was  not  compellable  to  receive  singular  successors,  but  before 
infeftment  was  taken  ho  was  bound  to  receive  (the  word 
enter  forms  a  peculiarity  here)  the  assignee  of  the  original 
disponee  as  his  vasaal.  llie  words  receive  and  admit  aro  ap- 
plicable to  that  state  of  matteia.  After  infeftment  of  the 
original  vii-«'il,  the  superior  was  not  bound  to  receive  any  dis. 
ponoe.  Assignee  is  a  wide  woi-d.  It  may  include  either  an 
osjifTneo  to  the  pfsrson^U  right,  or  a  disponee  to  the  lands. 
But  iu  referencu  to  thij  particular  matter  of  grants  of  land,  it 
ia  always  useJ  to  denote  the  assignee  to  the  first,  the  personal 
riglit — a  dis;ioneo,  after  {ufeftnieiit,  not  being  one  whom  the 
superior  was  bound  to  receive.  Tiiis  advances  us  ao  far  in  the 
consideration  of  the  qneatiou.  I  cannot  sec  in  any  of  the 
cases  an  Instance  where  the  word  assiL^nee,  standing  by  itself, 
has  becn>held  to  cover  singular  successors.  I  do  not  say  that 
there  may  not  be  words  which,  taken  in  conjunction  with  the 
term  assignet-,  will  include  Angular  successors,  bnt  there  is  no 
case  in  which  such  an  extcnsiye  meaning  hai  been  given  to 
the  term  assignee,  when  it  uccura  by  itself.  Then  is  there  any- 
thing here  which  necessitates  us  to  come  to  tlie  conclusion,  that 
assignee,  in  these  deed;',  was  meant  to  cover  sini^alar  sticcessorii  ? 
We  mu»t  r^-raeuiber  that  these  deeds  are  of  a  date  when  the  su- 
perior could  not  be  compelled  to  enter  singular  siiccuBsors.  The 
general  rnle  I  apprehend  to  he,  that,  in  dtiUo,  the  constrnction 
ought  to  bo  in  hvour  of  the  right  de  jure  of  the  snperior.  I 
obiterve,  in  a  note  of  one  of  the  commentators  on  ErsUine,  seve- 
ral cases  cited  which  are  not  reported,  and  of  which  I  am  not 
able  to  find  any  trace.  In  one  of  these  it  is  said  the  demand 
of  the  superior  Wiig  overruled.  But  I  find  in  iny  notes  of  Baron 
Hume's  Lectures  (Vol.  III.,  p.  78)  the  following  passage:— 
"  Uf  late  years,  and  In  fan-rights,  it  has  been  ordinary  that  thu 
superior  and  vassal  commute  the  casualty  of  a  year's  rent  into 
a  dnplicaticn  of  the  feu-duty;  and  when  this  Is  done  in  plaiu 
termH,  tbe  purchaser  has  the  benefit  of  it — KIncald  r,  Ogilvy, 
Jan.  1780  [unreported.]  In  the  coses  which  have  some- 
timej  occurred,  of  the  claim  having  been  expressed  some- 
times so  dubiously  as  to  leave  it  doubtful  whether  it  extends 
to  purchasers,  the  Court  are  inclined  to  aopport  the  supe- 
rior's de  jure  right— Magistrates  of  Inverness  v.  Dufi',  Feb. 
2,  1769.  •  There  the  Court  hclil  the  term  assignees  to  mean 
the  asHignee  to  an  unexecuted  precept,  and  not  a  person  whc 
had  purchased  from  the  vassial  infeft — Salmoud  v.  Lord  Boyd, 
July  25,  1751 ;  Smith  v.  Duke  of  Queensburry,  Feb.  1792  [un- 
reported];  Mercer  p.  Grant,  July  1706  [unreported] ;  Brisbane 
V.  Lord  Hempill,  June  6,  1794;  Earl  of  Eglinton  r.  Cuning- 
huuic,  May  21,  1807.  The  cliarter  here  declared  that  it  shall 
be  lawful  for  the  vassal  or  his  foresaids  to  dispone,  feii,  or 
wadset  the  said  lands,  or  any  part  thereof,  to  any  person  what- 
soever, and  tlic  superior  is  hereby  bound  to  enter  them  on 
payment  of  £82  : 6 : 8  Scots.  Tiie  heir  having  sold  the  lands, 
tlie  purchaser  had  his  entry  for  the  above  sum  ;  but  here  the 
privilege  of  entry  on  these  terms  stopped.  The  purchaser 
sold  also,  and  the  pnrchascr  from  him  demanded  his  entry  for 
£82:6:8  Scot-<.  The  Court  found  that  this  privilege  was 
already  exhausted,  and  was  uot  bestowed  on  all  alienations  to 
purchasers,  but  was  only  iu  favour  of  the  vassal  and  bi^ 
immediate  illsponces,"  This  shews  tbe  a  rictness  with  which, 
even  at  that  late  period,  the  Court  looked  on  this  matter.  1 
only  cite  these  coses  as  illustrative  of  the  principle,  and  the 
question  I  have  to  put  to  myself  is  this — Is  it  so  clear  as  to  be 
no  longer  in  dabio,  that  the  superior  here  has  ta.Yed  the  entry 
of  singular  BUcceSAora  f 

I  am  disposed  to  look  first  to  the  case  of  Wester  Kilbowie, 
for  I  cannot  fiud  any  solid  ground  of  distinction  l>etweeu  this 
case  and  the  others.  In  this  case  the  Lord  Onllnary  has 
found  that  the  entry  is  not  taxed.  The  only  substantial  dif- 
ference is  in  the  concluding  words  of  the  grant,  descriptive  of 
entry  by  confirmation  or  resignation.  I  am  inclined  to  think 
that  even  here  there  is  so  much  of  doubt,  and  so  little  is  it  made 
clear  that  the  superior  has  taxed  the  entry  of  singular  socces 
son^  that  I  nm  rather  disposed  to  alter  tbe  interlocutor  of  the 
liord  Ordinary  on  this  point.  And  that  bcljqp  the  case^  <>1 
course  I  am  luclincd  to  adhere  in  rcprd  t<)  ^^^^^1*^ 
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I  think  it  was  perfectly  competent,  when  tlie  mperior  vm 
making  a  grant  in  favour  of  the  vaRsal  and  the  rassara  assig- 
nees, for  the  parties  to  arrange  that  the  Tnasal's  aRsigneo 
should  pay  a  different  sum  of  compotiition  from  what  was  re- 
quired of  an  heir.  It  is  said,  no  doubt,  that  if  the  vassal  assigns 
before  inftiftmcut,  theo  the  assignee  does  not  require  to  come 
to  the  superior  for  an  entry.  But  th«  atwigntv's  heir  must 
come ;  be  Is  an  assignee,  and  will  then  be  dealt  with  as  an  os- 
signee.  In  that  case  the  word  enter  is  not  used  In  a  techni- 
cal souse,  but  as  equivalent  to  the  term  receive. 

I  think  that  there  is  not  here  such  a  clear  indication  of  the 
superior's  intention  to  give  an  entry  to  singular  succesiors,  as 
entitles  m, to  hold  that,  apart  from  the  statnte,  the  sapurior 
was  bound  to  receive  a  singular  succewor  as  his  vassal.  And, 
therefore,  the  presumption  bein;;  in  &vour  of  the  superior,  I 
nm  of  the  opinion  of  my  brother  who  spoke  first.  I  am  diii- 
posed  to  alter  the  intorlocntor  in  so  far  as  regards  Wester  Kil- 
bowie,  and  to  adhere  to  it  in  regard  to  the  other  points. 

On  30th  NoTember  following,  the  Court  ordered 
mutual  cases  on  the  points  in  dispute. 
The  pursuer  pleaded — 

The  general  doctrine  on  which  the  pnraner  rested  his  case 
was,  that  fendal  grants  are  itricti  juria,  and  the  superior  can 
never  be  held  to  have  aduiltted  the  right  of  any  party  to  enter 
as  his  vasFal  without  his  consent  having  been  given,  in  terms 
BO  absolute  and  si>ecific  as  to  render  the  deed  Incapable  of  any 
other  construction.   This  arose  from  the  v^ry  nature  of  the 
superior's  grant,  which  being  gratuitous,  and  made  for  per- 
uonal  services  to  be  returned  by  thsTassol,  entitled  the  granter 
to  refuse  to  acknowledge  any  one  as  his  vassal  other  than  the 
original  grantee  or  bis  heirs.   So  clear  was  this  lule,  that  a 
charter  in  favour  of  a  grantee  and  his  assignees  was  not  effi-c- 
tnal  even  in  favour  of  every  asHignce  before  infeftmcnt ;  but, 
notwithstanding  the  terms  of  bis  own  giant,  the  superior  was 
still  entitled  to  receive  only  such  assignee  as  he  should  be 
SaiisQed  with.   At  a  snlwequent  period  a  more  extended  in- 
terpretation was  given  to  the  term  asidgnees,  so  as  to  hold  it 
lis  including  all  assignees  before  iufeftmcnt  in  the  fee.  But 
still  it  remained  the  law  down  to  a  comparatively  recent  pe> 
riod,  that  unless  assignees  were' expressed  in  the  dispositive 
clause,  the  right  was  valid  as  a  grant  solely  to  the  original 
grantee  and  his  hairs.   When,  therefore,  a  superior  so  far  ex- 
tended tho  terms  of  the  grant  as  to  dispone  In  favour  of  a 
pnrty  and  his  assignees,  he  conferred  a  right  which  was  still 
liable  to  tlie  most  strict  construction  In  his  favour ;  and  as  the 
term  assignees  was  one  which  appropriately  described  parties 
obtaining  rifiht  from  the  original  grantee  before  infeftment, 
it  was  held  that  the  term,  wfaen  used  In  feudal  titles,  was  not 
to  hs  extended  in  a  question  between  superior  and  vassal  be- 
yond this  its  correct  and  most  limited  meaning.   Tlie  first 
cose  where  this  point  was  decided  was  Lady  Carnegie  ti.  Lurd 
Cranburn,  6th  Feb.  1663,  M.  10,376  and  7733,  followed  Ity 
Lockbart  v.  fUcolxon's  Creditors,  i4th  Jan.  1696,  U.  6411.  No 
Moubt  these  were  coses  of  ward-holding,  a  tenure  to  which  the 
strictest  feudal  rules  apply,  but  since  the  result  of  the  dedsiona 
was  the  Imposition  of  no  less  a  penalty  than  that  of  recogni- 
tion, it  was  obvious  that  the  Court  would  only  find  such  a 
{icnalty  incurred,  because  they  could  not,  consistently  with 
principle,  in  the  slightest  degree  relax  the  rule.    There  were, 
however,  cases  in  which  the  question  arose,  as  here,  under  a 
feu-holding— Salmon  v.  Boyd,  25th  Jnly  1761.  M.  4181 ;  Ma- 
gistrates of  Inverness  r.  Dut^  2d  Feb.  1769,  H.  15,060  ;  in  botli 
which  belts  and  assignees  were  placed  in  tlie  titles  ou  the 
same  fooling  as  to  entry,  and  yet  it  was  held  that  singulnr  suc- 
cessors were  liable  in  a  year's  rent — Brisbane  v.  St^'mpill,  6th 
June  1764,  M.  16,061.   In  Thomson,  22d  May  1810,  F.C.,  it 
was  held  tiiiat  an  obligation  by  the  superior  to  enter  heirs  and 
successors  did  not  include  singular  successors.   AI'Lachlan  v. 
Talt,  l4th  Uay  182S,  clearly  rccc^ised  the  rule  contended  for 
by  the  pursuer—M'Koozie,  2,  7  ;  2  Btalr,  3,  6 ;  2,  4,  32.  2 
Krsk.  7)  6,  and  note.   The  authorities  in  this  note  formed  the 
main  support  of  the  defender.    But  the  first  of  them,  Hamil- 
ton V.  Lauderdale,  1778,  decided  in  favour  of  the  superior,  al- 
though the  dispositive,  as  w<-ll  as  the  rtdikndo  and  taxing 
clauses  of  the  clwrter,  dated  1671,  bore  to  be,  as  regarded  oue 
of  the  subjects,  in  favour  of  *'  heirs  and  assignees,"  and  in 
the  other,  "  heirs,  successors,  and  assignees."   The  defender's 
main  autnoiity  was  Ogiivy  v.  Kincaid,  13th  Jan.  1780.  This 
was  a  case  of  great  specialty  ;  no  note  of  the  grounds  of  judg- 


ment existed,  hut  the  charter  followed  on  &  previmdifi 
tion  by  the  superior,  cont^ning  a  special  otdigotin  Ue 
the  vassal  and  his  foresi^ds,  "  their  or  his  btdra  or  aMapoM 
or  mae,"  by  subscribing  to  them  precepts  of  «len,ckKi 
&C.,  "  aa  often  as  we  shall  Iw  required  thereto,  bat  slt  c 
position  except  only  doubling  the  feu-dotj."  It  appcani 
that  entry  had  been  given  to  a  singular  sooccMor  on  pqi 
of  a  duplicand,  within  fbrty  years  « the  date  of  tbc  Ik.  I 
cer,  though  fuuuded  on  by  the  defender,  was  a  dettea  k 
majority  of  one  in  favour  of  the  pursuer,  and  the  Atxi  M 
contained  no  clause  of  "tnof  in  Jeuiifirmi*"  on  wtudi  tbij 
fender's  argument  was  so  much  rested.  Qaeensberry  r.  M 
15tb  Feb.  1792,  was  important  to  the  pnraoer's  oigoiwE 
establishing  that  nothing  could  be  founded  on  t)»etcmt 
cessors.   The  clause  of  usage  of  (ea-farm  ooeoned  tkn.1 
the  judgment  of  the  Court  did  not  go  on  U;  the  ftnU 
judgment  having  been,  as  stated  by  the  Jostioe-Clerk, -| 
cessort)  means  heirs.   I  shall  never  admit  the  taxatkifl,ci| 
I  see  It  ill  clear  worda" — More's  Notes  to  Stair,  p.  3C6;  fi 
Prin.,  §  727,  728.  Holding  the  general  rule,  Uien,  u  fti<< 
there  any  specialty  in  the  deeds  in  question  to  take  tin 
of  the  application  of  it  t  They  contained  no  diHfiSti^ 
enter  singular  successors.   In  Boster  Kllbowie,  the 
tire  clause  was  In  favour  of  "  heirs  and  Maigneea,"  sad  V 
obligation  was  to  enter  heirs  and  snccessot*,  taA.  soaM 
payingdouble  of  each  heir.  But  If,  under  the  aoUMmlksqivSt 
It  was  settled  law,  that  the  term  assignee  in  the  dts]Keb 
clause  has  a  fixed  meaning,  and  that  tJhe  gnuit  was  to  bacv 
as  if  "  to  the  vassal  and  his  heiis,  and  to  bia  aarigBees  hc^ 
infofbment,"  what  was  there  in      snbeeqnent  dMsts  teen 
pel  Uie  Court  to  bold  that  the  infeerpretaiion  of  thn  tn  1 
the  ro^ng  clause  must  be  affected  by  its  use  in  tbesabseqks 
and  subsidiary  clauses  f  Tliegroatspecialty  of  this  case,  ftn-i 
on  by  the  defender,  was,  that  there  was  a  difference  hrtM 
the  taxing  of  the  heir  and  assignee.   But  bow  did  tlui 
the  matter  f   If  there  is  such  a  class  »f  pmons  opan  rj 
heirs  as  aanlgnees  i>cfi(>re  Infeftment,  was  the  rapwior  sol  bi 
titled  to  stipulate  as  to  the  entry-money  such  persons n-ii 
pay  T   It  was  said,  indeed,  that  an  intelligible  meaninz  tri 
be  given  to  the  word  ossignees,  and  that  it  could  not  ^< 
asriignecR  Iwfore  infeftment,  because  such  assignees  cmU 
be  called  on  to  take  entry.   This  waa  an  answer  wlt.- 
wcll-f<iunded,  would  have  afforded  as  effectual  a  defear  i 
the  cases  of  Inverness,  Salmon,  and  the  rest,  aa  bece.  Tlx  r-.- 
foct  that  such  obligations  to  enter  aarigncee  before  eL' 
ment,  as  occurred  in  tbose  canes  of  Inverness  and  <jH>f 
proved  that  such  parties  might  be  under  neocsatty  of 
entry.   And  this  might  occur  in  various  ways: — Ri«Lv: 
nn  obligation  might  be  of  importance,  since,  even  whrt  . 
grant  was  in  favour  of  assignees,  it  did  not  alwn^ 
tliHt  the  superior  was  bound  to  enter  any  particular  asses 
but  only  Bucb  an  assignee  ss  the  superior  abonid  beat*ii 
with — l3irleton's  Doubts  answered,  p.  80.    Secondly,  it  - 
be  necessary  for  the  assignee  to  enter  before  infefUneeL'-' 
ciiose  there  might  be  no  precept  in  which  a  diapotMeou 
take  iufeftment   For,  in  the  early  practice  of  ooaveyiSAi 
it  was  not  unusual  for  a  snperior  to  grant  a  di^ositiBa  ;i ' 
vour  of  a  vassal,  containing  neither  procnratory  nor  pm:- 
Lastly,  the  piect^pt  and  procnratory  being  'perscKial  — irii : 
previous  to  1603.  fell  by  the  death  of  either  paTl^>— S  te 
Lectures,  p.  807  ;  Dirleton's  Doubts  AnswertMt,      41.  li  ^ 
sped  to  Easter  Kllbowie  and  the  Uilntown  Uietefci^Adri 
laid  down  in  the  case  of  Inverness  was  undonbte<Qr 
Witli  regard  to  Wester  Kllbowie,  the  ground  on 
tinction  had  been  made  was,  that  the  superior 
to  grant  charters  of  confirmation,  mignatioo,  es 
and  it  followed,  therefore,  that  these  were  to  to 
favonr  of  a  ungular  successor  after,  and  not  of 
fore,  infeftmcnt.  But  this  view  just  asaamed  tbat 
neo  to  the  personal  right  mnst  necessarily  bo  In  * 
once  to  take  infeftment  In  the  land^,  witboat « 
the  superior  at  all.   If  there  were  any  weight  io  tl 
observations,  the  particular  expressions  here  lamA 
distingnish  Wester  Kilbowie  from  the  general  afl 
the  grant  were  to  assignees  before  infcftaMnl^  tiH 
stance,  these  asMgnees  plainly  were  the  patHaai» 
in  the  second ;  and  the  explanation  or 
modes  In  which  they  were  to  enter,  could  not 
from  assignees  before  infeftment  into  singa^ir 
infeftment.   After  all,  the  wordr  ju«t 
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dedanUon  that  the  mperior  rould,  in  some  form  or  anothert 
reoc^olw  thefr  right  to  an  entry,  and  grant  such  title  as  would 
Secure  them  in  the  possesidon  of  the  feu  for  payment  of  the 
taxed  entry.  Aa  had  been  already  pointed  out  at  the  date 
of  the  deed  in  qaestion,  an  aseignee  might  hold  a  rory  pre- 
carious  positioa  with  reference  to  the  superior,  and  in  all 
the  instances  referred  to  above,  it  might  have  been  moot 
important  for  blm  to  hold  an  obligation  against  the  supe- 
rior or  bis  heirs,  under  which  he  cwnld  compel  an  entry, 
in  any  form  that  could  "lie  beet  devised."  Ab  to  the  dt:- 
fender's  assertion,  that  in  many  of  the  cases  it  was  the  rer^r- 
enoe  to  the  costom  of  feu-farm  that  led  the  Court  to  decide 
for  the  superior,  there  was  no  warrant  for  this  assertion,  except 
io  the  opinions  of  the  minority  in  Mercer.  In  other  cases  tlUs 
custom  was  referred  to  in  anrament,  but  it  did  not  appear  how 
Car  the  Court  were  influenced  thereby.  On  the  other  nand,  in 
Carnegie,  it  was  decided  on  grounds  which  excluded  any  such 
consideration,  because  it  was  there  held  that  a  disposition  to 
bcirs  and  aBsigneea  was  a  disposition  to  assignees  before  iD< 
feftinent  only  ;  and  if  that  were  once  ascertained  to  be  the  true 
meaning  of  the  term,  a  reference  to  the  custom  of  feu-farm, 
OS  to  the  mode  of  entering  asstgneea,  could  never  be  requisite 
to  support  the  sutweqaent  judgments,  wluch  proceeded  upon 
tbe  same  principle  of  construction  aa  that  In  Carnegie.  Ac- 
cordingly, none  of  the  institutional  writers  referred  to  this 
pLrase  as  liaving,  in  any  respect,  formed  the  ground  of  these 
j  udgtueots.  These  anthorities  proceed  upon  the  broad  gronnd 
that  assignees  mean  such  parties  alone  as  arc  to  take  before 
Infeftment.  To  hold  the  mere  omisdou  of  this  reference  auffi- 
cient  to  exclude  the  superiorfhna  that  right  which,  ex  eonoe«'>, 
would  otherwise  be  his,  would  be  to  invert  the  whole  priociple 
of  strict  construction,  on  which  the  superior  is  entitled  to  rely. 
Under  that  rule  the  superior  cannot  be  held  to  have  departed 
from  his  tights,  such  as  these  exist  according  to  law  and  cus- 
tom,  excepting  in  so  far  as  he  has  bound  himself  by  deed  to 
<lo  so.  Indeed,  it  was  doubtful  whether  this  phrase  was  ever 
lutended  to  point  out  the  classes  of  persons  who  were  to  obtain 
entry  from  the  superior ;  the  object  seemed  rather  to  be  to 
declare  that  these  classes,  whether  heirs  or  assignees,  were  to 
obtain  entry  with  the  superior,  for  payment  of  the  sums  stated, 
ID  the  form  and  manner  customary  in  feu-hrm.  On  the  wliole, 
it  was  not  the  sound  view  of  any  of  the  decisions  to  hold  that 
they  proceeded,  in  any  material  respect,  upon  tlie  referencfi  to 
the  custom  of  feu>farm :  and  to  hold  that  they  all  proceeded 
on  Bucb  aground,  is  not  a  proposition  which  can  stand,  coo- 
eiatently  with  the  facts  as  disclosed  by  the  reports.  The  great 
argument  of  the  defender,  that  if  it  tiad  been  intended  to  ex- 
clude singular  successors,  it  would  have  lieen  easy  to  say  so  in 
plain  termx,  was  one  at  least  aa  available  to  the  pursuer,  for  it 
mudt  be  admitted  that  there  was  in  those  days  a  class  of  per- 
Honsapart  from  singular  successors  called aaaiguecs.  Wby,  then, 
was  not  the  special  term  singular  successor  used,  as  In  Innes, 
2:£d  June  1822,  where,  on  that  ground  alone,  the  entry  of  snch 
persona  was  held  to  be  taxed  r 

The  defender  pleaded — 

That  the  term  "  assignees  "  has  always  been  held  to  denoK 
not  only  assignees  before  infeftment,  but  likewise  assignees  or 
dispooees  after  tlie  grant  has  been  feudalised  by  sasine,  was 
proTed  by  S  Craig  8.  SI ;  Elcbies,  see  report  of  Boyd,  Sup.  and 
vassal.  No.  18.  Mo  doubt  the  phrase  might  generally  or  fre- 
quently, in  questions  with  the  supeiior,  mean  assignees  in  the 
personal  right,  but  such  was  not  the  case  always,  or  where  that 
meftniag  is  excluded  by  the  context — Stair,  B.  8,  tit.  1,  §  16  ; 
B.  2,  tit.  4,  §  S8 ;  Baukton,  B.  3.  tit.  2.  §  10 ;  Erskiue,  B.  2,  tit.  7, 
§  &.  It  was  of  importance  that  the  institutional  writers  were 
in  these  passages  referred  to,  treating  of  the  meaning  of  the 
tena  assignees,  not  as  iisi'd  in  a  clause  of  reddendo  or  with 
refprence  to  a  question  of  taxation,  but  exclusively  with  refer- 
eooB  to  the  superior's  obligation  to  admit  assignees  after  in- 
feftment, or  singular  successors  under  our  former  law.  The 
superior  not  being  bound  to  receive  a  singular  successor,  it 
might  be  a  fair  and  legitimate  inference  that  in  giving  the 
grant  to  the  grantee  and  bis  assignees,  the  superior  did  not 
intend  to  abandon  bis  feudal  rlgbt,  or  undertake  an  obligation 
to  reoeire  singular  successors  in  all  future  time.  Tlius  the 
phniee  "asrignees"  in  the  dispositive  clause  was  satisfied  by 
oooflning  it  to  assignees  In  the  personal  right.  But  where  the 
term  assignees  was  used  in  the  reddendo  clause  of  a  charter, 
aoid  stilt  more  where  that  clause  fixed  a  specific  sum  for  the 


entry  of  an  assignee,  it  could  not  meaa  assignees  In  the  per< 
Bonal  right,  for  the  simple  reason,  that  assignees  in  the  per- 
sonal right  do  not  require  entry,  and  are  indeed  incapable  of 
being  entored  with  the  superior  according  to  the  ordinary 
forms  of  feudal  law.   They  are  made  vassals  by  sasine  on  the 
precept  in  the  original  chai-ter,  and,  as  remarked  in  Mercer, 
nothing  can  even  be  exacted  for  entry  from  such  assignees. 
Then  as  to  the  dedsiona.   The  pursuer's  leading  case  <»  Car- 
negie was  a  case  of  recognition  at  the  instwce     a  superior 
in  a  ward'holding,  and  was  decided  excludvely  on  the  meaning 
of  the  term  assignees  In  the  dispositive  claUM,   It  was  pleaded 
against  the  superior,  that  the  grant  being  to  assignees,  autho- 
rized alienntiun.   Tbe  ground  of  decision  was,  that  as  it  wa-s 
against  the  nature  of  ward-holding,  of  all  holdings  the  most 
personal,  to  allow  tbe  fee  to  be  trsnsmisBible  at  the  will  of  the 
Tassal,  that  anomalous  result  was  not  to  be  Inferred  from  the 
mere  circumstance  of  the  grant  being  to  heirs  and  assignees, 
if  any  other  rational  interpretation  could  be  put  on  the  latter 
term ;  and  that  as  the  word  admitted  of  two  meanings,  that 
meaning  was  to  be  attached  to  it  which  was  reconcileable 
with  the  nature  of  the  holding,  and  not  that  which  was  op- 
posed and  repugnant  to  it.  This  was  the  view  of  tbe  case 
taken  by  Elchtes,  ui  tup.,  and  In  this  view  was  an  authority 
for  tlie  defender,   Lockhart  was  also  a  recognition  in  a  ward- 
holding,  and  was  decided  on  the  authority  of  Carnegie.  Thi  ru 
were  no  doubt  cases  where  the  meaning  of  "assignees,"  occur- 
ring io  other  clauses  of  tbe  charter,  was  discussed  with  refer- 
ence to  tbe  question  of  entry-money,  as  that  of  Salmon  v.  Qoy*i, 
25th  July  1751,  M.  4181 ;  Elchie's  Sup.  and  Vas.,  No.  IS,  and 
Usgistrates  of  Inverness  p.  Duff,  2d  Feb.  1769,  M.  1&,0&9.  But 
in  the  first  of  these  cases  there  was  a  reference  to  t^e  use  of 
feu-farm,  and  the  superior  pleaded  that  the  words  were  not 
looked  ou  as  material;  and  any  import  they  could  have  was 
' '  destroyed  by  the  reference  to  the  use  of  feu-form,  as  it  is  not 
the  use  to  receive  singular  successors  except  for  ayear's  rent ;" 
2d,  That,  at  any  rate,  tbe  stipulation  was  not  effectual  against 
a  singular  successor  in  the  superiority.   It  rather  appeared 
that  the  decision  went  upon  the  latter  ground.   But  whether 
or  not,  the  decision  was  no  authority  to  the  effect  that  *'  asxig- 
oee"  always,  and  without  any  regard  to  the  context,  mcaus 
assignee  to  a  personal  right,  and  never  singular  successor ; 
since  if  the  former  was  really  the  construction  there  put  upon 
it,  that  was  done  only  because  the  words  immediately  follow- 
ing and  qualifying  it  necei»arily stamped  upon  it  that  limited 
meaning,  or  shewed  it  to  have  been  used  inadvertently,  and 
without  any  deviation  from  the  ordinary  practice  in  feu-hold- 
ings baring  been  really  intended.   In  the  second  case,  also, 
the  successful  argument  by  the  superioni,  the  magistrates, 
rested  upon  the  peculiar  terms  of  the  rtddmdo  clause  as  spe- 
cially referring  to  the  usage  in  fen-right»— 2.  Ersk.  7,  5.  Note. 
If  the  cases  referred  to  in  this  note,  Hamilton  v.  Lauderdale, 
1788,  was  one  in  which  the  reddendo  clause  oontuned  the 
words,  prout  u»ua  tit  feudifirmsB—OsiUy  v.  Kinc^d  (1708), 
was  decided  in  favour  of  the  vassal,  even  in  the  absence  of 
any  reference  to  the  usage  of  fen^arm.   Zo  Menwr  e.  Qrant, 
1790,— Baron  Hume's  Soslon  Papers— all  the  prior  cases  were 
cited.   There  was  much  doubt-,  it  was  decided  in  fovour  of 
the  superior — was  decided  merely  by  a  majority  of  one,  and 
was  subsequently  compromised.   In  Queeiisberry,  1792,  tbe 
entry  was  taxed,  not  of  assignees,  but  of  "heirs  and  successors," 
fuUuwed  by  reference  to  the  usage  offeu-fann.   But  the  term 
succecsors,  unless  when  limited  by  the  "  prefix  Mngnlar"  is  in 
ordinary  language  applicable  only  to  heirs,  and  there  the  word 
successors  was  not  only  used  synonymously  with  heirs,  but  was 
followed  by  the  reference  to  usage.   So  also  in  Thomson,  2M 
May,  F.C.,  though  at  tbe  beginning  of  the  taxing  clause  tbe 
superior  was  bound  to  enter  and  receive  "  heirs  and  successors,'' 
yet  tbe  composition  fixed  by  tbe  latter,  and  taxing  part  of  the 
clause,  was  limited  in  explicit  terms  to  heirs  only,  thus  shewing 
that  the  word  snccessors  going  before  was  a  mere  expletive  or 
synonyme  with  heirs,  meaningsuccessors  by  inheritance.  This 
conclusion  was  inevitable  from  the  structure  of  the  sentence, 
and  accordingly  the  Judges  held  "  that  it  did  not  appear,  O-om 
tbe  terms  of  the  deed,  that  it  was  in  tbe  contemplation  of  the 
parties  to  limit  the  entry  of  singular  successors."  This  was  ex- 
actly ttie  defender's  argument  with  reference  to  the  pursuer's 
plea  here.  There  were  also,  Stewart,  3d  June  1813,  F.C. ;  Innes 
V.  Reld'sTrs.,  22d  June  1822;  M'Lauchlan  i>.  Tait,  14th  May 
1823.  It  was  submitted  that  these  authorities  supported  the  fol- 
luwing  propositions  :— 1.  That  the  term  onignees  dues  ru>t.  in 
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ftiQ-chartcrs,  bear  Any  technical  or  inflexible  mcBnfng,  as  denot- 
lag  asaigDees  before  sodne  only,  bnt  tbat  It  ts  a  flexible  term 
to  be  felrly  conBtrued  as  signifying  either  asuigneeii  before 
infeument  or  sinRular  succeasore,  according  to  the  tenor  of 
tliB  deedp,  aa  exhibiting  the  intention  of  the  partieti.    2.  That 
the  circurnBtance  of  the  reddendo  clause  raakint;  reference  or  not 
making  nsference  to  the  ordinary  image  cf  feu-rights,  by  the 
nddttion  of  tlie  words  mot  est  m  feuHidTmia,  or  similar  words,  is 
n  most  material  element  fn  interpreting  the  tnnn  assignees  in 
»nu-grant«.    And,  in  particular,  8.  That  the  term  assignees 
munt  be  held  as  signifying  singular  succenor^— whererer  the 
restricting  of  it  to  assignees  in  the  personal  right  wonid  do 
violence  to  tbe  terra,  leave  it  without  any  inteUigible  mean- 
ing, or  be  applying  itcontrary  to  theintcntion  of  the  contract- 
ing parties,  as  evidenced  by  the  general  ternm  of  the  deed  or 
deeds.   If,  then,  the  case  was  to  be  dealt  with  as  one  of  con- 
tract, on  a  fair  and  rensonablc  conatruction  of  the  deeds,  the 
terms  of  the  deeds  proved  beyond  doubt,  that  the  parties  con- 
tnipted  OQ  the  footing  that  si  ngular  succeraors  should  bo  taxed. 
1.  Tiie  feu-rights  were  all  framed  upon  the  same  plan  of  fixing 
ppeciflo  sums  as  exigible  not  only  from  future  heirs  but  from 
another  class,  designated  sometimes  as  assignees  and  somctimeB 
w  successora ;  and  as  the  charters  thus  proved  that  the  parties 
did  stipulate  for  entries  by  parties  different  from  heirs,  so  also 
these  parties  could  not  be  merely  assignees  before  sasine ;  for 
such  assignees  never  can  require  entry.    Farther,  in  the  fuu- 
rights  of  all  the  three  subjects,  the  entry-money  for  an  ofwlgneo 
or  successor  is  made  doable  the  entry-money  payable  by  au 
heir.   This  specialty  did  not  occar  in  any  of  the  prior  cases, 
and  was  truly  decisive  of  the  case.   Id  all  the  former  cases 
decided  in  favour  of  tlie  saperior,  his  argument  was  subptanti- 
ally— "  Tlie  term  assignee  in  the  dispositive  clause  was  in- 
troduced at  a  period  when  a  rnasal  had  no  power  to  alienate 
without  the  superior's  consent,  and  was  intended  to  enable 
him  to  assign  the  precept  before  infeftment.   It  must  in  that 
clause,  therefore,  be  read  as  merely  moaning  an  assignee  to  the 
open  precept ;  and  as  to  its  repetition  in  the  reddmio,  it  mu:<t 
bnvo  slipped  in  there  inadvertentlv,  and  without  any  rfal 
meaning."  (Salmond  and  Magistratesoflnverness).   In  every 
rase,  too,  the  taxation  was  qualified  by  the  word--",  prmrf  «*w» 
eKt  fead-firma,  wbioli  created  a  difficult?  hardly  solvable  in  any 
otiier  way  than  by  holding  that  "  assignees   was  introduced 
by  inadvertence.   But  that  word  coald  not  be  so  disposed  of. 
Here  there  wns  one  obtuse  appHoable  to  the  entry  of  heirp,  and  a 
Hoparate  siibstantive  andspeciflc  clause  applicable  to  the  entry 
of  juwignws;  the  entry-raoDey  was  dillerent,  and  there  was 
no  addition,  "as  use  is,  of  feu-fann."   Here,  therefore,  the 
word  OBslgDoe  cannot  be  merely  an  inaccurate  or  redundant  cx- 
prenion  meaning  nothing.    It  is  manifestly  used  advisedly 
and  or  purpose,  and  in  refenince  to  parties  difTerent  from  heirs. 
But  if  so,  it  certainly  could  not  apply  t<t  parties  holding  right 
i'y  an  open  precept  or  procuratory  ;  for  no  entry  can  bo  exi- 
gible from  them.    It  must  of  necessitv,  therefore,  apply  to 
disponecB  or  singular  succussors.    Farther,  the  deed  supplied 
many  other  proolb  that  the  taxation  duuBes  were  intentled  to 
embrace  purchasers  or  singular  successora;  for  the  cIauics  have 
Ail  plainly  reference  to  future  transmissions  of  tlie  feus  in 
perpetu'tm,  and  these  transmiasiona  of  the  landit  themselves  by 
disposition,  and  not  merely  of  the  p-rsonal  or  nnfeudalized 
l  ight  to  demand  the  lands  byassiitnation.    And  "  assignees  " 
Wiis  usetl  in  other  parts  of  the  deeds  besides  the  clauses  in 
qu.>Btton,  iti  the  sense  of  disponeea,  or  singular  successors. 
Ijastly,  with  rcfereoca  to  the  pnraner's  theory  that  the  obliga- 
tions in  question  were  Inserted  in  the  ciiarters,  in  order  to 
obviate  auy  diffcnlty  from  the  possibit)  death  of  either  supe- 
rior or  assignee  before  infeft  nent,  ttds  explanation  roceivcfl 
no  support  from  the  authority  cited,  the  plain  answer  to 
this  part  as  to  thL>  whole  of  the  punmer's  case  was,  tiiat  if 
the  ^emuat  between  parties  bad  beeD  inch  as  he  main- 
tained, it  would  have  been  expressed  in  a  few  phiin  wfwdn, 
stating  etprewly  that  the  taxutlon  was  limited  to  assignees 
bi'tbre  infvftmont. 

On  16th  February  1853— 

Lord  Pretiden'.—\  cannot  say  my  opinion  is  altered.  My 
vww  was,  that  the  interlocutor  of  the  Lor,i  Ordinory  should 
be  altered,  so  as  to  bring  the  land*  of  Wester  Kllbowie  Into 
the  same  position  as  those  of  Easter  Kilbowie. 
Lord  f^ilUrlm.—!  concur  with  your  Lordship, 
TArdCuvinghamc.—\  retain  my  former  opinion;  indeed  It 
is  strengthened  by  the  argnmcnt  In  these  able  papcre. 


Ijftrd  Tvorij.^l.  retain  my  former  opinloo. 
The  Ccurt  appointed  the  case  to  be  laid  he&ftb: 
whole  Judges  for  their  opinion. 
The  following  oihuIods  were  returned: — 
Lord  Deas  : 

I  am  of  opinion— t«t,  Tbat  the  interlocutor  of  the  LariOr- 
nary  ought  to  be  altered,  as  to  the  entry  to  the  lands  of  Enti^ 
Kilbowie  and  Milton  of  Duntocher  aud  PofBe,  called  the  ST* 
cmft  ;  and,  2rf,Tliat  bis  Lordship's  interlocmor  ought  to  ^m: 
hered  to  as  to  the  entry  in  the  half  of  tlie  32/6  land  ot  the  !c- 
of  Welter  Kilbowie. 

At!  the  suthorities  agree,  that  in  a  qnestion  of  this  Und  A^. 
must  be  given  to  the  intention  of  parties  if  clearlj 
although  the  presumption  is,  in  duJAo,  against  tualioB.  1-^ 
cordingly  all  the  cases  eeem  to  have  been  decided  with  refrr?*? 
to  tliG  ti  rms  of  the  particular  titles.   In  the  ciaes  of  l^Uv 
and  of  the  Magistrates  of  Inverness,  and  in  the  uorvporvJ 
oases  of  Sir  William  Hamilton  aud  of  the  Dake  of  Que«»tKT~ 
the  words  "  p-outuxusestfeodifi'-ma"  ox,"  m  use  is  of  fn  font'' 
nttiiclied  to  the  reddendo  clause,  which  stipulated  doDUe  V.' 
duty  for  the  entry  of  heirs  and  assignees,  may  of  IbemiM 
have,  reasjnably,  been  diemed  sufficient  to  limit  tlie  tms  »r( 
signees  to  assignees  before  infeftment.    In  the  leading  cue  A 
Salmon,  the  report  shews  that  the  argument  upon  these  wsr  j 
was  prominently  stated.   The  unreported  case  of  Merm..! 
which  the  Court  were  much  diTiJed  in  opinioa,  U  adiDitte<]M 
have  been  compromised.   In  the  case  of  Brisbane  the  •ev^.i 
of  tlie  blanks  and  the  terms  of  the  testing  clauoe  left  do  reel 
for  holding  that  parties  intended  the  entry  to  be  taxed.   la  t  \ 
case  uf  Thomson,  the  words  fixing  the  sum  to  be  paid  wm^- 
plicable  only  to  tlie  entry  of  heirs;  and  the  tateriocn^:] 
Lord  Newtoo,  adhered  to  by  the  Court,  expressly  bore — T^: 
it  does  not  appear  to  hare  been  in  the  contempUtion  of  psr:i<* 
to  limit  thecocnpiiBitiou  due  on  the  entry  of  singnl^r  ncec«>.n{ 
in  any  shape."   In  the  case  of  M-Lachlan,  the  charter  tui 
only  the  entry  of  "heirs  and  successors,"  which  w<nda  a^^ 
fairly  be  held  to  be  used  synonymously  ;  but  it  doea  not  fe6.V 
that  the  same  judgment  would  have  been  given  on  tbe  tHisiil 
the  disposiUoD,  liod  that  deed  not  been  superMded  by  the  ek- 1 
ter.   On  the  other  hand,  in  the  unreported  case  ofO^^-. 
where  the  charter  bound  tbe  superior  to  receive  heirs  wmi  i ! 
signees  of  the  grantee  on  payment  of  double  fea<datj,lheef:T' 
of  singular  luccessorB  was  held  to  be  taxed.   The  words  rf  St 
disposition  which  preceded  this  charter  (eupposing  tiieee  to  iar. 
weighed  with  the  Court)  were  neari^  identical  witJi  tbevi?::-! 
which  occur  here  in  the  feu-contract  of  Wester  KtlbowW-  i 
The  case  of  Ogilvy  is  tliup,  in  any  view  of  it,  a  precrfr^i 
for  holding  tin  entry  to  Wester  Kilbowie  to  be  taxed.  Bd 
the  intention  of  the  superior  to  tax  the  entry  of  nogvlir  ir 
cessors  appears  to  mo  to  be  equally  clearly  expressed  la  s 
ference  to  Eister  Kilbowie,  aa  to  which  he  alipulatei  ti* 
there  shall  bo  paid  by  "ilk  heir"  at  his  entry,  five  netk^ 
and  by  "  ilk  ossigne/'  to  whom  the  lamli  may  be  dif^Ml 
leit  marks.   As  r^rds  Milton  of  Duntucber  and  PoOclu 
original  titles  of  which  have  not  been  recovered — b«t  ia  win  I 
a  singular  successor  wsB  entered  la  ISI3,  ou  the  fei>ti^^tkl 
eniry  being  taxed,— neither  party  has  contended  for  asyfr 
tinution  between  these  lands  and  the  lands  of  Easter  EJIhm 
III  all  the  three  sets  of  titles,  the  composition  stip^ted  fv  m- 
signees  is  double  that  stipulated  fur  betrs— a  diSocMi  ti 
hkely  to  be  made,  if  the  gmnter  bad  cootempUUcd  oolv  «^ 
nees  befere  infeftment ;— and  in  all  of  them  the  —  ffnift  pht* 
besides  referring  to  the  assignees  of  the  grantee.  r<«fam  dto  to 
the  assignees  of  "  his  foresaids,"  who  could  not  well  bette 
neea  of  an  heir  uninfeft  at  a  period  when  praentCa  af  ^fa 
fL-II  by  the  granter's  death,  as  they  did  at  the  date*  ef  Ihl^ 
contracts  botl)  of  Easter  Kilbowie  and  Wetter  KSAHtek 
1643  and  1669.   Taking  the  whole  plirasot^egy  uaedMto)"^^ 
I  arrive  at  the  result,  tbat  the  intention  to  tix  the  flMn«t« 
gular  successors  is  sufllclently  expressed oi  rcsaniildlkM 
now  in  dispute.  — — 

Lord  Jtisiioe-CReT^ : 

I  concur  with  Lord  D>>a3  in  the  resnlt  stated  In  tf—  ■  ■  ■  ' 
the  opinion  prepared  by  him,  viz.,  of  rvf^ain*  tlia 
note  of  Mr.  Hamilton  (iraw  Miss  Hamilton),  andtf 
interlocutor,  so  far  as  complained  of  in  the  neUU- 
Mr.  Dann.  -■  ' 

I  wish  to  state.  thatgjgfp^gg^^^fe^Qgtofc 
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df^TTc  fif  weight  to  anyeridetice  of  supposed  intention.  Of 
C'lnire  uaj  concluBion  woald  be  erroneous  which  militated 
ainat  either  the  declared  or  the  plain  intention  uf  pirties. 
But  I  deal  with  tlie  case  as  matter  of  mutual  contract,  and 
(if  n  contract  of  a  rery  nnerous  character.  The  contract  in  each 
i;aseisforan  heritable  right  and  interest  bouglit  and  aold,  it 
mtut  be  presumed,  for  rnlue  sattsfaetory  to  Uie  seller.  Tlie 
mxation  of  the  entry  of  assiRnees  i ^  a  most  raluable  condition 
iif  saoli  heritable  estate.  These  clauses  occur  also,  not  iu  the 
dispositive  clause,  but  io  the  appropriate  clause  for  taxing  tlie 
entries  of  heirs  snd  of  assignees.  In  sauh  a  deed,  I  must  gire 
full  effect  to  the  terms  employed  in  the  manner  and  to  tlie  ex- 
tent which  alone  will  satisfy  their  introduction— seeing  that  one 
psrty  has  a  dear  interest  in  that  principle  of  constraing  the 
contract,  and  that  a  more  narrow  and  limited  operation  of  tbe 
terms  employed  ri'strains  their  meaning  in  a  way  contrary  both 
to  tlie  technical  and  the  fair  conatrtiction  of  the  terms  io  an 
oneroas  deed,  apart  fVom  presampiionB.  The  plea  of  the  sape< 
rior  is  founded  on  presumed  intention,  with  a  view  to  limit  the 
nperation  of  the  terms  employed  in  feu-rtghts,  which  otheiwise 
would  clearly  lead  to  Uie  result  ci>ntcn'le«1  t<ir  by  the  rassa). 
Now  the  clanses  in  question  being  animp-irtiint  part  of  oneroas 
contracfs,  itlay  with  the  snpfrinr  Ut  exclude  the  right  which 
tlie  gem;ral  word*  would  othurvi^e  give.  And  that  not  being 
iliine,  I  hold  that  it  was  part  of  the  contract  in  each  case  to  tax 
tlie  entry  of  assiitnees.  Tlic  ordinary  rule  as  to  assignees  before 
iiifeftment,  which  1  admit  to  the  full  extent  in  the  case  to  which 
it  properly  applies,  called  the  more  on  the  superior  to  take  care 
that  the  clanse  as  to  the  uxatlon  of  tbe  entry  of  assignees  was 
worded  in  conformity  with  that  special  rule,  if  such  was  the 
ontrset  of  parties  ;  while,  on  the  other  hand,  llie  terms  of  the 
clauses  appear  inexplicable  on  such  a  supposition.  Accordingly, 
tlie  fluperiur  contends  that  their  application  must  be  restrained, 
<>r  at  least  defined  by  the  presumptions  on  which  he  relies.  I 
cannot  adopt  any  such  principle  of  constraction. 

I  rery  much  doabt  whether  the  terms  of  the  fea-righta  in 
other  cases  hare  not  been  made  to  ixnd  too  much  to  tlie  pre- 
eumptions  of  intention  drawn  from  certain  rnlea — the  applica- 
tion of  which  ought  to  be  limited  to  the  case  which  they  asimme 
as  the  proper  state  of  tbe  facts — assignees  before  infefcment. 

I  am  desinms  to  make  tat  addiUoo  to  the  abore  i^nion.  To 
the  expoaitloo  of  tlie  law  eontainfd  in  tbe  opinion  of  Lord  Cur- 
nehttl,  I  Bub9cril>e  without  much  quniiftcstion,  except  as  to 
the  proposition  which  he  thinks  deducible  from  the  authorities, 
viz  ,  that  term  aisignees  (it  i  recollect  the  result  correctly  of 
lii)i  opinion)  could  not,  nt  the  date  of  these  feu-rights,  legally, 
in  any  clause  of  a  fen-right,  mean  or  inelade  any  other  assig- 
nees than  aasigneet  before  Infeftment.  Up  to  that  point  I  con- 
cur cordially  In  the  exposition  of  the  former  state  of  the  law, 
tmtl  sliould  regret  if  it  were  thought  that  I  intended  to  express 
any  doabt  on  tlie  matters  therein  set  forth.  13>it  the  fact  that 
tlie  law  so  stood,  makes  any  condition  or  arrangement  in  a  feu- 
rii,'lit  for  the  taxatim  of  the  entry  of  assignees  only  the  more 
iinptirtatit.  When  the  superior  consented  to  receive  them,  he 
waa  in  use,  by  the  practice  of  the  country,  to  ilemand  certain 
compost titme,  which  were  generally  of  certain  flxed  ■uma,  and 
M  hiuh,  in  thetmlinary  case,  be  was|^adto  gat  in  the  17th  cen- 
iiiry,  although  Hmetimea  the  superior  still  stood  on  his  strict 
ri'/hu 

VVben,  then,  n  fou-right  was  granted  with  the  appropriate 
.■]au*e  for  Uxiiig  the  entries  of  assignees  in  an  onerous  contract 
if  thia  description,  I  must  hold  thmi  this  very  auhjeot  Imd  be- 
come the  matter  adjustment  and  bai^nin  between  the  par- 
■.-.VP,  jfut  because  the  law  excluded  assignees  except  with  the 
itiperior's  consent.  And  when  the  ciaose  taxing  entries  fixed 
I  cvTfeflIn  definite  siim  fur  the  entry  of  assignees,  that  clause 
>e(romefl.  Id  my  opinion,  the  more  imporiaot  and  significant, 
irecisely  because  without  such  adjustment  by  consent  and  bar. 
•tun  tlie  Msignee  could  not  have  obtained  bis  entry.  The  more 
no  «iate  of  the  law  is  considered,  the  more  Important  and  sig- 
liflcant  becomes  the  claase,  taxing  generally  and  plainly  during 
he  currency  of  the  feu-right  as  a  permanent  arrangement,  the 
iitry  of  heirs  mid  asidgnee^. 

'I^tls  lathe  rthtult  I  deduce  from  the  general  state  of  the  law 
9  cxplaioed  by  Lord  Curriehill ;  and  I  am  desirous  to  mako 
hfa  eXplanatlen,  which  ought  to  have  mtered  my  former  opi- 
ilm,  that  It  may  not  be  thought  that  I  had  orcrlooked  such 
nipoTEsuit  plants. 

Of  ecrarN  the  chuse,  to  receire  eBect,  must  unet[airocally 
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apply  to  the  entry  of  aanignees,  else  there  is  no  groimd  for  tlie 
conciosion  that  the  entry  of  wsignees  was  subject  of  contract 
and  adjostment. 

Thus,  in  the  case  of  Thomson,  32d  May  1810.  the  ciaose  was 
simply  that  the  superior  boand  himself  to  receive  the  heirs  and 
suc^ssm  of  the  said  Hobert  WalUce,  "  they  paying  the  sum 
uf  £83  Scots  as  tbe  entry  of  each  heir,  and  that  as  the  conipo- 
slUon  to  be  psid  for  the  entnr  of  each  TassaL"  "  tieirs  and 
successors"  did  not,  in  any  adequate  or  satisfactory  manner, 
duiigoate  of  necessity  assignees.  And  the  payment  being  one 
fixed  sum,  it  would  hare  been  against  any  reasonable  view  of 
tho  contract  of  parties  to  infer  tliat  assignees  were  (o  be  entered 
at  tlie  small  aum  fixed  fos  heirs.  This  really  was  the  riew 
taken  bytheConrtf  for,  in  the  interlocutor  of  Lord  Newton 
(Hay,  ail  excelteat  fondnlist),  he  puts  his  judgment  (adhered  to 
simpticiter)  most  significantly  on  this  ground — "  Finds  that  the 
words  founded  on  in  the  original  feo-right  are  not  sufficient  to 
limit  the  superior's  right,  on  tho  entry  of  singular  successors, 
to  a  composition  of  £53  Scots  ;  and  that  it  does  not  appear  to 
have  been  in  the  contemplation  of  parties  to  limit  the  compo- 
sition dueoD  tlie  entry  of  singular  successors  in  any  shape." 

It  will  be  obserred  how  completely  the  riew  thus  taken  of 
this  case  agrees  with  the  riew  I  liave  above  expressed,  Thein- 
terl'^ctttor  is  not  rested  on  any  general  proposition,  but  on  the 
import  (if  that  clause  in  regard  to  the  actual  contract  in  that 
case  between  the  parties. 

So  also  in  M'Lauchlan  v,  Tait,  Uth  May  1623.  The  dispo< 
shive  clause  in  the  feu-right  bore,  "  doubling  the  feu-duty  the 
first  year  of  tbe  entry  uf  each  heir  and  successor."  There  waa 
an  alteiation  in  a  subsequent  clause,  which  ran,  "  the  entry  cf 
each  hciror  singular  successor."  But  the  charter  granted  in 
implement  (oa  it  was  stated)  of  this  deed,  which  contained  no 
warraut  for  any  infeftment  in  any  way,  bore  Aimply  and  abso- 
lutely—*' duplicando  dictam  feodifirmara  primoanno  introitus 
cujuslibet  hairedis  vel  sncceesoris,  &c.  ut  usus  est  feodifirmn." 
1 1  was  held  that  tbe  disposition  could  not  be  reforred  to.  Hence 
the  view  to  be  taken  ot  such  a  case  was  tbe  same  wtiich  regu- 
lated Thomson. 

But  these  case',  [bold,  strengthen  tlie  view  I  have  taken  of 
the  present. 

Lord  Qnoan,  conourred  in  by  Lorda  CocMumj  Ruther- 
Jkrd  and  Anderson  : 

The  interlocutor  of  the  First  Division  of  the  Court  desires 
tho  opinion  of  the  consalted  Judges  as  to  the  entry  to  three 
parcels  of  lands— Easter  Kilbowie.  Milton  of  Duntoclier,  and 
Wester  Kilbowie.  The  feu-contract  spplicable  to  Milton  of 
Duntocher  is  not  forthcoming,  but  its  terms  are,  in  the  argu- 
ment of  parUef ,  treated  as  bring  similar  to  tboee  in  the  original 
title  of  Easter  Kilbowie.  The  qnestions  for  opinion  may  thus 
lie  oonsidert-d  as  arising  under  the  terms  of  the  (^-contracts 
lfi)3  and  I6&9,  the  one  relaUng  to  £a8t«r,  and  the  other  to 
Wester  Kilbowie. 

By  the  contract  1643,  Mr.  Hamilton  of  Barnes,  the  predecee- 
8<»r  of  tlie  pursuer,  disponed  in  feu-farm  to  William  Brock,  "  his 
heirs  and  aarigneea  whomsoever,"  the  lands  of  Easter  Kilbowie, 
with  obligatioD  to  tnfeft,  to  be  holden  of  the  superior  In  fbn- 
fjirra  for  tbe  yearly  payment  of  £81  : 13 :  4  Scots — tbe  superior 
binding  himself,  his  heirs  and  successors,  to  enter  "  the  airs  and 
successors  of  the  said  William  Brock  and  his  foresaids,  Imme- 
diate tenants,  fic,  for  payment  to  be  made  by  them  of  the  sums 
of  money  after-mentioned,  viz.,  by  Ilk  air  at  Ills  entry  the  sum 
of  fire  merks  tmmey ;  and  by  ilk  assignee,  to  whom  the  aaid 
lands,  with  the  trinds  and  pertinents,  shall  happen  to  be  dis- 
poned, in  haill  or  in  part,  ten  merks  money." 

Again,  the  lands  uf  Wester  Kilbowie  are  disponed  by  Mr. 
Hamilton,  by  the  feu-contract  of  1 659,  "  to  Hubert  Uoresoune, 
his  tin  and  assignees  whatsomever,"  with  obligation  to  infeft 
by  feu-farm  charter,  to  be  liolden,  &c.,  for  the  yearly  payment 
of  32i.  6d.  Scots ;  and  then  followa  this  obUgation  — "  Attonr 
the  said  Robert  Uamiltoune,  he  tlie  tennor  hereof,  binds  and 
obleisses  him  and  his  fuirsaldis  to  enter,  admit,  and  receare  ye 
aire  or  aires  of  the  ad  Uot)ert  Moresoune  or  his  foirsaidis,  here- 
table  vassalla  and  tennentis,  in  and  to  the  foirnsmed  landis, 
with  tlic  personag  teinds  y'rof  therein  iiiclu'Jit,  and  heall  per- 
tincntis  of  the  samyne  rcspectiae  above  wryttine,  extending, 
lyaiid,  and  occupied  as  said  is  (exceptand  and  reservand  as  is 
above  excepted  and  rcservaO.  for  payment  of  thesonmeof  tbrie 
pund  fyve  shilling  money  foirs'd,  to  be  pay^  M^l^'VVVlf^ 
aires  in  the  first  yvlro of  yrpnlrlc[^e^ti^«R^Va)Jwi^eJik- 
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poaitione  or  Mtisfacctone  yrfor,  In  in;  sort,  hticI  th^t  be  precepM 
of  clan  eoruiat  or  uttierw  ayH,  in  ttio  Wal  tnnnnor  and  forme  char, 
for  t!io  tyrae,  may  or  tinii  bq  dcvjsmi ;  and  sicklyke,  thu  s-' 
Ilabcrt  lI.iTiiillouna,  be  teniicir  iicreor,  binds  and 
him  and  Uin  foimniijis  to  ciiteT,  ndoii't,  atid  rLH^care  tlie  as«L^- 
neyls,  snc  or  nine,  of  the  bJ  liobtrt  Morfaouiio  or  Uia  folrsaicli?, 
Iieretebilt  viiitsDlla,  an<l  few-fi?niie  tcnnentif,  in  unci  ttic 
foirniiined  Imnlia,  telrdis,  ami  utticrg,  with  tlier  ijerlinenta  rc- 
s]»eciiTe  abovo  wryttenc,  or  nnio  paiirt  ymf,  tor  imyiiivjit  of  ibo 
vmime  of  Kcx  pun4ia  t«n  ahillingi  money  foins^i.  to  be  payed  b« 
ilk  sMigney  In  llie  first  yeire  of  ihet  wilfiB  yrio,  wltliout  any 
farder  cunnposiliounc  or  astwfnclioune  to  bo  given  thi^rcfor  in 
any  eortc,  and  aiiher  be  cliartoura  of  ronflrmatiounc,  re^igita- 
ttQiiiii3^  or  utfierwayes,  as  cflnc  be  beat  tlcvysed  " 

Thtiie  parcels  of  lAiid  nre  ciowvesteii  in  tliL'  dtfondi/r  byeing'ii- 
Ur  title,  iind  the  questiion  Is,  whethc-r,  in  «nt«ring  widi 
auperior,  lie  Can  atiiti;  liimsplf  n§  fiillUig  witbin  the  |in».!Liill)iK 
cliiU9«^,  cr  must  pay  n  y^ar'a  rent  oil  thu  fooling  aS  tliu  outry  of 
kioguUr  Biicceaiorfi  twlng  untaxed  ? 

At  tlie  time  ui-1iGu  tlie  ccinCracti  »i>Ta  panted,  there  waa  no 
)>bli^i\tiail  liy  law  on  auiw  rlorB  to  r«?L'ivt'  etniiij^er-dLBpunees  by 
roiignation  on  nrociimtory  or  by  (.nnflrmiition  ;;  ami  it  vis  not 
tl)L  the  net  of  G?o.  IT.  iliat  tlieir  Eituution  in  this  r^^e^jioct  whs 
altered.  Iji(!ircctly,  howcrcr,  luch  parties  could  coinpti  supe- 
Hcira  Co  receive  tliFtn  On  pnynti'ti c  of  A  yc^r'i  r^nt  by  lending 
nppriein^Ri  ci-tiditxrH,  in  (^.tiiih  of  tliG  act  I -1 69,  c.  36  ;  uud  mnru 
rt-'centty,  vtien  a^tjudicacLon  came  to  Eiijj^rscdu  spprisinB'.  it 
L-dtme  common  la  Adjudge  the  landd  diroutty,  for  implement  of 
tlie  obligation  to  inlislt,  and  tliua  to  obtnin  nn  entry  in  liig  sanio 
manner  mi  creiiiCor*.  This  \a  vxplaincd  by  Erskinc,  B.  \L  I.  7, 
w.  rl^  ainil  B.  ii.  t.  12,  e.  52,  and  by  li^'s  in  liifl  J^ctiiret,  t.  2. 
p.  Sl>il,  ii»  Sfft  fortl'i  in  {ha  act  Geo,  It.,  these  metbuds  of 

procuring  entry  by  purrlinssrs  and  eiiiRular  mcciesaorB  V4^^e 
"  leditiUs  uiid  pxjipniive,"  in  ali  ciutd  vrtwTe  lljfi  BUi^-rior  was 
unoillinR  to  ai^ciGpt  resignation.  Tliat  llie  fiii|K'nDr  did  in  fact 
conieot  in  moet  casca  to  grout  a  chiirler  is  unduubtcd  ;  and  tiist 
tJio  power  whieb  piircha^'rs  Imd  of  Cfinipolliii^  an  oniry  itidi- 
rcetly,  IIS  now  L'KpLnincd,  led  to  i-onspiiauiil  arniiigemeiitH  bn- 
tvcen  flu[K}rioT  and  Vfissul,  is  equally  certain,  us  (explained  by 
Sliiir  (B.  ii.  I.  U.S.  2U). 

Tbe  consent  of  tlie  supsrjar  Eo  llie  alienation  of  lba  lantia  hy 
hia  vaaaaT,  which  n'Bj)  then  indispensable,  niigbt  l>^'  "  citlier 
antecedeiil,  f!oi]comita.nt,  at  CoinHKjllL'iit  to  iIil-  nlicnatLon,  arid 
migbt  be  (,'ithfr  expreiiis  or  (b.cfL"  Anto^edcnt  canacnt  fell  to 
be' judged  of  iti  general  from  tlie  lE-roia  of  clie  feu-coniract  or 
clrartef ;  and  f  ndi  ciufiatione,  when  the  fi?[idaJ  eydttiin  wna  in  Ua 
TigdUr.  weru  all  ihe  mom  material,  at,  in  the  ereut  of  Chi!i  vassal 
having  alienated  more  tban  hnLf  of  hit  fna,  he  lu^rerLHl  the  Loiia 
of  bia  wbole  iauda  undef  tbe  ousudlty  of  r«;agiiitLOU. 

It  is  iindoiibt.i.>d,  that  in  interpretiog  clauses  in  the  feudal  grant 
alleged  to  have  the  tiStxt  of  re8tri<;tin|;  tlie  righta  of  auperion, 
lb«  principle  of  strict  construction  is  to  be  applied.  The  ante- 
cedent consent  to  the  nlierialiun  must  ete/trly  appear  from  tlie 
ti?rm8  of  the  title.  Sut  when  it  is  fijund  that  the  rainmatic.il 
rending  of  its  provisinnft  perniLla  of  no  infiarencQ  as  to  the  iiiti?d* 
lion  of  tho  parties  being  fMrJy  drawp,  other  th^in  ihal  the  vassal, 
on  tlie  conditioDs  specified,  ebauLd  have  ihe  puwer  Co  alienatf, 
then  effect  will  be  gi*en  to  the  contract  <>{  partiefl.  The  pro- 
▼  itiona  of  Ihe  feu-contrQcC,  or  of  Uie  feu-eharier  following  or  it, 
form  t1ie  la  fewSi.  Tlic  respective  riglits  and  obligiitious  of 
superior  and  VuEsnl  must  be  regulated  by  ihosc;  provisiona. 

As  matter  of  general  obai'ivalian,  it  may  farther  bij  ngCiced^ 
before  adTcrting  more  pDrt-icuhirEy  to  tlie  terms  of  ibo  ctiartera 
for  conAtmction,  thai  the  word  "  assignee,''  wldch  dccnrs  in  both 
grantri,  ia  the  itaUiSl  term  in  convey  si  net  designatire  ofstngu- 
(jir  suceeafiora  ad  distinguifihed  from  heirs.  Crnig  Ktptes  tills  in 
very  strong  tcntia,  D.  iil,  D.  iii-  a,  \  where  he  says — "  Ex  u»u 
Oostro  astigtiatUA  ecu  cessionaritia  idem  sit  cum  aingolnri  luu- 
ce«gope,"  ISd  lar  did  he  carry  this  view,  that,  from  the  mere  use 
of  the  terms  '''  heirs  and  Bsii^neL-s"  in  tlie  dispositirc  clause  of 
thid  cb&rti-r  tdono,  without  anything  else  in  tbc  deed  indlc^tivo 
of  inletition,  Craig  helil  tha  superior  debarred  from  ohjcTting  to 
a]ienaticin  by  his  vassal  to  aiy  extftit,  or  In  any  circumstances. 
And  the  remarks  at  Lord  J-JIchies  to«  Superior  v.  Vasful,  No. 
1^,  in  tepiiritng  the  cue  of  liuyd^  are  also  very  v^luuble  in  this 
r(.'S|fei::t,  eotncidi-ut  as  they  are  witb  the  unhesitating  slatemeut 
of  Craig.  Nor  iloos  it  detract  from  the  force  of  the  obst^rration 
that  the  Coart  did  not  adopt,  in  the  cases  nhich  fiuhaeciuenlly 
arose,  the  vie»*t  of  Craif;  to  llicirrull  extent.  The  eases  of  Latiy 
tVncgie,  IBM,  D.  15,375;  and      Lockharf,  la-Jfi,  U.  6411, 


merely  determined  that  the  use  of  Iho  words  "  lieira  mvA 
nces"  in  the  ditpoflitiTQ  clause  of  the  charter,  did  not  ImpiBt 
the  superior'^  consent  to  alienation  of  the  (eik  *fker  btfeftiBMit, 
but  only  before  infeftment  bad  folioue^l  on  the  preempt-  TW 
word  "Aaslgnc>eft"  was  stilL  held  to  mean  siniiulcr MMXeaaan; 
but  the  Court  considered  that  a  limited  etnas  i^f  sach  ^uccoMl 
nloni'',  viz  ,  those  acquiring  Hie  right  to  tlie  l.-inds  while  vet  per- 
sona], were  within  the  consent  presnmed  to  begiveii  to  atiea*- 
tiou  by  thu  aupetior's  disposition  to  the  ViisshI,  bis  h«ira  t»A 
assignees."  Kecugnilion  woa  in  consequence  held  to  Is&v?  hccB 
incurred  by  chi;  vassals  in  the  cases  abi^ve  cited,  ihron^i  tfacir 
alieiiaCtOn,  after  ihcy  were  infeft,  ofmaru  than  lialfof  tbe  fe#. 

The  imporlancQ  of  these  observatioos  Lies  in  thin,  tlia.t  ■■  tliV 
word  '^assignees,"  which  occurs  in  both  feus,  we  liaTe  «  tma 
comprehensive  enOngh  to  embrace  ain^ular  succet4i>rs  tsviiff^rt- 
lally,  provided  in  (be  particular  deeds  for  eon«trudton  H  ivuMl 
so  as  to  d«rnoDBtrACe  tliHl  in  do  restricted  sense,  but  in  ita 
versJtl  acceptation.  It  waB  meant  to  tie  deelaratrirj'  of  the  nndrc- 
standing  jiud  n^reement  of  tlie  pnrtie<>,  Acconlinjily  |1  wilt  bt 
seen,  ttist  in  certain  of  tlie  eases  afterwards  notib-d 
Kcnerul  aeceplnliiin  wAs  held  to  be  alone  coniitteDt 
terms  of  tlie  emu  rjwt  between  the  superior  nnd  tiw**!. 

As  I  eoneur  in  the  construction  put  by  Lhe  L<ord 
upion  the  teiin-s  of  Ihe  contract  it  niay  be  a$  weJt  to 

siifer,  in  The  futt  place,  the  provixii'ns  of  that  deed. 

The  lands  are  disponed  by  it  in  feu-furui  to  (Pie  vi 
airs  and  asai^iiees  whataniTiever and  the  s<d>spqueal 
refer  to  the  vatiaL  and  his  foreauds.  Even  that  diiiue 
wbicb  coniaiua  the  very  specific  obligdlioti  relative  to  tk»e 
of  hoirs  and  assignees  That  obligation  wew  cert»ioIj  int 
lo  be  acondition  of  the  IfiTestitnre,  to  be  incorporated  ^  aU 
parts  into  the  titles  to  the  feu  during  its  sGbsiatence, 
part  of  the  obbgutton  ia  to  enter  tlic  heirs  of  U>e 
foresaids."  i.  t.,  of  his  "  heirs  and  assignees,"  at  doul 
feu-duty  to  be  paid  by  "i^  ati"'  in  Ihe  flrflt  year  of  ihetr 
and  the  deeds  to  be  granted  for  that  porpovo  appropriate 
entry  of  bears  are  specliied.  The  second  p:trl  r<H«ie*  is 
eniry  of  assigrteea  o(  the  russars,  and  bis  foresaiiU,  t.  of 
heirs  and  nsi^lirnees,  at  quadruple  of  the  fea-duiy  to  be  f 
"  ilk  assignee"  in  the  liis:  year  of  their  entry  ;  and  the 
to  be  granted  by  the  superior  approprinle  to  the  entry  i 
lar  successors  are  spi>cifl,cally  mentioned.  TlK'clau&a.  mm 
embodiea  ererylhtng  tbut  tte-s  reiiuiisite  to  regulate  u 
a  II  peri  or  and  VMsfjd  tlie  entry  o|  heirs  and  sin^alar  w 
tbronghout  tliG  continuance  of  the  r<u-righi.  To  hold 
ter  part  of  it  to  apply  merely  to  asatgnt>e»  or  singular 
acquiring  the  eobJecL  i>efure  iiiifefliuent,  and  to  bcromB 
operative  the  cnonicnt  that  lh«  vandal  was  infefV.  aa  if 
cLauae  was  in  tb«  cuiitracit,  is  iaconaisieiit  witJi  iIk  (tla 
in^  of  the  words  employed  to  express  the  obvious  ag 
parties.  It  would,  oionHivcr,  IcJiTe  this  couiraci 
without  example.  The  specifie  payment  itpn«Tide«  ftjr  by 
as^if^aiee  of  double  the  eii'try  money  to  be  paid  by  lH.-ira,  c 
in  none  of  the  previous  ciisc^.  'i  bis  peculiarity  l«  to  njr 
cuncluaiTe.  that  the  class  of  parties  cuutetn plated  mn  atsgnitac 
snecesanra  unirersnlly,  and  not  (be  limitetl  vlaw,  or  it  vomj  W 
the  single  person,  to  whom,  as  arsignee  of  the  right  wlwa  p»- 
aOnal,  the  operation  of  the  obligatory  words  must  ooaBaad, 
aiicoriLIng  to  the  conlention  of  the  pursucr*- 

Tbe  expresaions  in  the  contract  of  are  1«m  f«U  tlvc 

those  in  the  Ctjnlract  ol  later  date  ;  but,  anbatn.ntially.  tlurrif' 
cur  in  it  the  same  deeiaive  indleations  of  iiitejitioa  to  MStiS^* 
within  the  opemiion  of  the  obEigation  ondertaken  by  tW 
pecior  to  cuter  rasaals,  all  a-Saigne^s  Of  singular  SSacosi^Bi 
during  the  subsistence  of  the  feu-rigbt^  The  grmnt  im  \o  lam0 
of  the  vassal,  "  his  heirs  nml  assifineeB  wliaiaocf  er  ;*'  and  ti* 
obligation  to  the  rencwAla  of  lhe  inrestiturv  t«,  thai  tM 
superior  Kbnll  receive  "  the;  aira  and  atiecessiira"  of  tha 
"and  hie  foresaids"  >r..  of  bis  hclra  and  stsluneMj^ 
ment  of  the  sums  ApLisified,  tix.,  "  hy  ifk  helt  at  Ula 
merks  Scots  money,  or  £3:6:8  Scots,  being  a  < 
proportion  of  the  leu-duty,  X61  :  13  :  4  i^ta^  ami 
aisignee  to  whom  the  said  lands,  Ac,  shall  hntipr« 
poned  ia  hailJ  or  in  part,  ten  merks  inoney."  l*l)ttv 
1,  The  marked  change  in  the  phrB*eoIogy  in  tlia . 
to  the  taxing  clause  from  assignees  to  succusaon:  ^ 
ligalton  by  the  superior  to  redeire  BUeb  anootnor* 
heirs  or  ASaigneei  of  the  vassal  and  Ins  fotvaiMt:  8. 
cial  stipulation  that  the  clause  should  W  ■tinllaJ  ii  jjfc 
ilk  as-i^nei.- :  4.  The  eatnpusiyou  t»J)«^^d)1|f  Tftk 
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fixed  at  doaUe  tbe  enlry-monejr  of  Ilk  iieir :  and,  S.  The  de- 
•mptioa  given  inoidenttdly  of  ttie  anigneei  intended  to  be  em- 
braced by  tlie  claa<e  in  tlie  distinctive  wind*,  "  to  whom  tbe 
lands  should  be  dispiined making  the  dedaratioo  no  otber  in 
substance  and  l  Onit  than  if  the  words  had  been,  not  "  ilk  tMlg- 
oee,"  bat  "  ilk  dtsponee." 

On  then  grounils,  tlie  two  feu-contncts,  and  the  chartera 
wliich  ftdlowed  on  them,  appear'  to  me  incspablr,  in  sound 
constroction,  of  anjr  other  meaning  lhan  that  tite  entry  of  sin- 
Ifular  Buccesaort,  as  of  heirs,  was  intended  to  be  taxed  in  per- 
petuity, and  that  such  was  tbe  contract  of  tbe  parties  to  these 
fiMi-nghts. 

Hie  decisions  wtiich  hare  been  prouounced  are  largely  com- 
Bwnted  on  In  the  papers ;  but  none  of  the  decided  cases  at  all 
resemble  tin  present,  and  no  principle  has  been  recognised  at 
any  time  bgr  tbe  Coart,  inconsistent  with  tbe  views  which  eup- 
port  ilie  ctmclasion  now  stated. 

The  cases  of  Lady  Carnegie  and  of  Lockhart,  already  noticed, 
regarded  the  casualty  of  recognition,  and  were  decided  in  tbe 
superior's  fiivour,  on  tbe  ground  that  the  mere  occurrence  of 
the  word  assignees  in  tiie  dtapodlive  clnuse,  could  not  be  held 
to  iiif^  a  gooeral  consent  in  perpetuo  on  his  part  to  alienations 
by  the  vassal  and  bis  succestors.  It  was  thouglit  a  reasonable 
construction  of  tlie  term  to  hold  it  sittiBficd  by  confining  its 
0|»eralion  to  alienatiuns  of  the  right  while  yvt  persuna). 

The  construction  thus  put  on  tlie  term  in  the  dispositive 
clause,  lias  influenced  tlie  views  of  the  Court  in  otiier  cases 
where  tlie  same  word^  "  heirs  and  assignees,"  or  the  equivalent 
term,  "  htdis  and  successors,"  without  any  farther  Indication  of 
iiiteotion  in  other  expressions,  occurred  in  the  clauses  intended 
to  regulate  the  entry  of  the  vassal's  successors.  Such  were  the 
cases  of  Salmon  (1751),  D.  4181 ;  il»g.  of  Inverness  (1769), 
1>.  16,059;  Sir  William  Hamilton ( 1768),  not  reported  ;  Thom- 
son, 22d  Uay  1810;  and  although  the  recent  case  of  M'Lacli- 
lao,  14Ui  May  IS23,  has  some  expressions  which  do  not  occur 
in  tbe  other  caae»,  they  are  qunlified  by  the  important  words 
(which  occur  also  in  the  prior  cases  of  Hulnion,  Uag.  of  Inver- 
ness, and  of  t^r  William  Hamilton),  tU  utui  ett  foodijirma. 
Thoee  expressions  were  justly  held  io  the  particular  case  to  cast 
the  balance  in  favour  of  tbe  superior. 

Then  are,  on  the  other  band,  various  cases  where  the  term 
aasignees  has  received  its  more  gmeral  acceputioa  fVom  tlie 
stipalations  and  expressions  in  the  deed  by  which  it  was  ac- 
ounopanied.  Of  this  clan  is  the  instructlTe  case  of  Nssmyth, 
J  740,  1>.  5723,  in  which — admitting  that  singular  saccessors 
were  included  under  the  term  assignees — the  question  aroac, 
whether  a  party  acquiring  the  superiority  by  a  singular  till?, 
was  bound  by  the  limitation  thereby  imposed  on  bis  common 
law  rights  f  And  to  the  same  eSectisOgilTye.  Kincaid(17S0), 
Dot  ret*ort«3d,  but  fully  noticed  In  the  papers  referred  to  in  sub- 
sequent cases,  especially  in  that  of  Mercer  v.  Grant,  1790,  also 
noticed  in  the  irieadings,  and  in  wliich  the  valuable  opinions 
recited  in  tbe  defender's  pleading  were  delivered.  Aa  so  far 
supporting  tbe  same  views,  tbe  cua  of  8tawart>  3d  June  1813, 
is  fllao  deserving  of  attention. 

This  review  of  tbe  CMes  shews  satisflwtoilly,  that  in  every 
qoestlon  of  this  kind,  the  terms  uf  the  particular  feu-contract 
or  cbnrter  are  to  be  carefully  weighed  to  get  at  tbe  true  inten- 
tion and  agreement  of  parties — regard  being  always  bad  to  the 
tiirict  principle  of  construction  to  be  applied  in  such  cases.  It 
is  after  giving  full  efiect  to  that  principle,  that,  on  the  grounds 
and  for  tbe  reasons  stated,  I  have  arrived  at  the  opinion  that, 
iscooiditig  to  th<r  sound  constmction  of  the  fian-rights  of  1643 
and  1069,  the  interlocutor  of  the  Lord  Ordinary  ought  to  be 
«lkared  to  as  Tegaida  Wester  Kilbowle,  and  altered  as  regards 
TTmmm'  KUbowie  and  Milton  of  Dantodier. 

Jjord  (hrritskiS  : 

Xbe  tircumstances  in  which  this  question  arises  are  not  fully 
aUiteii  i|t  the  record.  But  I  understand  the  admitted  facts  to 
be,  that  tbe  lubjects  are  in  non-entry — that  tbe  original  defeu- 
(]u>,'tbe  late  Wtllium  i^un,  was  a  singular  successor  of  the  vas- 
•al*  9tha  were  last  entered  ami  infeft — that  the  present  defen- 
(leTy  A»  representing  liim,  ia  willing  to  enter  io  that  character 
la  gte  vacant  fees,  but  declines  to  pay  tbe  composition  of  a 
j^acilCMt  exigible  by  law  from  Angular  saccessors ;  because, 
bf  MDnsa  CQuditions  in  tbe  original  diarters,  the  compositions 
BuniWB  usigneea  were  limit^  to  smaller  sums,  which  he  is 
'■Ifthip'  P*y-.  i*  mentioned  in  tbe  defences,  that  tbe  late 
jil  I  jfiin  yoretaased  part  of  Easter  KUbowie  at  a  judicial  sale ; 
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and,  as  I  understand  tbe  case,  it  was  either  as  a  judicial  par- 
chaser,  or  u  a  disponee  by  volantaiy  oonvearanoB,  lie  acquired 
right*to  the  dbmuRum  vtiU  of  all  tbe  sol^fects. 

In  the  argument  of  both  parties,  It  has  been  assumed  that 
the  miisiiig  charter  of  Milton  of  Duntocber  was  granted  about 
tlie  same  period  of  time,  and  on  the  same  condition  as  to  en* 
triei  with  the  superior  as  tbe  charters  of  the  otber  subjects. 
My  opinion  proceeds  on  this  assumption.  I  state  Uiis  at  tbe 
outset,  becanse,  while  I  mast  construe  fen-charters  granted  in 
the  middle  of  the  seventeenth  centunr,  according  to  what  was 
then  the  estaUlthed  meaning  of  the  phraseology  in  which  they 
were  expressed,  it  does  not  follow  that  similar  phraseology  in 
feu>charterf,  granted  after  the  important  changes  in  tbe  rela- 
tion of  superior  and  vassal,  which  took  place  about  the  middle 
of  the  eighteenth  century,  should  be  construed  in  the  same 
manner.  I  reserve  my  opinion  on  that  questton  until  it  ahall 
occur. 

In  order  to  clear  the  way  for  the  consideration  of  the  defen- 
der* 8  demand  for  an  entry  as  a  singular  successor,  without  pay- 
ing a  year's  rent,  in  rirtne  of  the  clauses  io  the  charters,  it 
must  bis  kept  in  view  that  be  could  make  no  such  demand  in 
virtue  either  of  the  common  law,  or  of  statute. 

According  to  the  common  law  of  Sootlaud,  the  defender  could 
not  havo  compelled  tbe  superior  to  enter  him  on  any  terms 
whatever;  became,  by  tbe  customary  feudal  usages  of  this 
country,  feus  were  inalienable  without  tbe  consent  of  saperiors; 
and  no  vasial  could  compel  his  superior  to  accept  of  another  in 
his  place,  otberways  than  in  Tirtne  of  the  statutes  by  which 
Uie  common  law,  in  this  respect,  was  gradually  modified, — first 
ill  favour  of  apprisers  and  adjui^ers,  and  ultimately  in  favour 
of  purchasers.  This  was  the  state  of  the  law  at  the  period  when 
the  charters  in  question  were  granted.  Lord  Stair  says  (ii.  3, 5), 
that  fees  are  unalienable  witliout  the  superior's  consent ;  and 
tliat  "  there  is  no  obligement  npon  tbe  superior  to  receive  any 
stranger  or  (tingolar  successor  to  be  his  vassal,  except  what  the 
law  hath  introduced  with  us  by  sutnte  or  custom,  in  bvoar  of 
creditors  fer  obtaining  satisfaction  of  their  debts  by  apprising 
or  adjudication."  Sir  George  Mackenzie  states  tbe  same  doc- 
trine iu  his  Institute  (ii.  7),  and  also  in  his  Observations  on  the 
Statute  James  IU.,  p.  5,  c.  37.  And  Erskine,  writing  after  the 
change  of  the  law  in  1748,  as  to  its  former  state,  says  (It.  7,  S) 
"  The  supstior  was  not  bound  to  receive  any  pmon  in  the  lands 
otber  than  the  heir,  to  whom  be  himself  nwl  limited  the  de- 
scent by  the  investiture,  though  the  greatest  snm  should  have 
been  o^red  him  in  the  name  of  entry."  The  consequences  of 
this  were  often  painfully  apparent.  For  example,  even  when  a 
voluntary  disponee  of  lands,  which  were  held  of  the  Crown,  had 
proceeded  so  far  to  complete  his  title,  as  to  present  his  signa- 
ture in  Embequeft  his  right  might  have  been  defeated  by  the 
subsequent  institution  of  legal  diligence  by  creditors  under  the 
statutes.  This  was  held  in  the  case  of  Clellaod,  S4tb  Feb. 
168S,  Mor.  p.  15,083,  in  respect  the  signature  was  on  a  volun- 
tary right,  and  not  on  a  coarse  of  legal  diligence  by  apprising 
or  adjudication  ;  and  that  in  voluntary  rights  it  is  arbitrary  to 
his  Majesty,  as  it  is  to  otber  superiors,  to  receive  or  not  receive 
a  vassal."  The  prindple  was  exempliSed  also  very  strikingly 
in  ward  tenures,  by  rect^ttions,— 4be  alienation  a  faasal 
without  his  superior's  consent  not  only  b«rfng  ineffectual,  but, 
when  it  exceeded  one-half  of  the  sut^t,  being  halted  with  an 
absolute  forfeiture  of  the  whole. 

Moreover,  at  the  period  I  am  speaking  of,  a  vassal  could  not 
even  alter  tbe  destination  of  his  own  heirt  of  investiture  with- 
out his  superior's  consent.  Hope  voet  TiUl^,  p.  14  7  ;  Stair,  ii. 
3,  43. 

Nur  could  the  defender  insist  upon  an  entry  without  paying 
a  year's  rent,  iu  virtue  of  any  of  the  series  of  statutes  above 
referred  to,  as  it  is  a  condition  of  all  these  statutes  that  a  com- 
position of  that  amount  should  be  paid.  Thus,  (I.)  The  statute 
1469,  c.  37,  requiring  superiors  to  enter  apprisers  tor  debt,  con- 
fers that  privilege  only  on  apprisers  "  payand  to  the  overlord 
a  zeires  mail  as  tbe  land  is  set  for  the  time."  (2.)  The  statute 
1669,  c.  18,  anent  adjudications,  enacts  that  superiors  shall  not 
be  holden  to  grant  any  charter  for  infefting  the  adjui^r,  ■*  till 
such  time  as  be  be  ^id  and  satisfied  of  the  year's  rent  of  tbe 
land  and  others  adjudged,  in  the  same  manner  as  !n  cmnpris- 
ing."  (3.)  The  statute  168 1 ,  c.  1 7,  authorizing  judicial  sates  by 
the  Conrt  of  Session,  only  anthorizes  a  warrant  "  for  charging 
the  superior  to  enter  the  purchaser,  upon  payment  of  a  year's 
rent."  And,  (.4.)  The  statute  90  Gemge  Ilvc  S&^bidijar^^ 
first  time  imposed  upon  supefiogitishcl  lajMlgtfmiiwUwmig 
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ditponecs  by  Tolantary  conveyaiiop,  qoiilifled  that  obligation  hj 
requiring  t)ie  Tassal  lo  tenJer  the  fees  xnd  casnaUiu  the  sapi'- 
rior  has  a  right  to  receivr,— the  established  meaning  of  n^icli 
if,  tliat  the  disponee  must  pay  a  year's  rent. 

The  statotory  payment,  which  a  singular  snccessor  must  thus 
tender,  to  enable  him  to  obtain  an  entry,  U  not  recognizod  as  a 
proper  feudal  casntlty,  and  ia  not,  lilte  the  relief  exigible  from 
an  heir  of  investUnre  on  bis  entry,  a  tL^lum  Jmdi.  It  is  merely 
the  compensation,  or  compositlun  as  ic  is  usually  called,  whictt 
the  Legiitlature  has  provided  to  superiors,  for  depriving  them 
of  their  common  law  immuuity,  from  having  their  entered  vas- 
shIs  changed  without  their  consent ;  and  accordingly,  they  may 
still  exercise  this  immunity  unless  the  singular  successor,  claim- 
ing an  entry  under  the  statutes,  comply  with  the  statutory 
condition  of  tendering  a  year's  rent. 

The  deffn<Ier,  therefore,  haa  no  right,  at  all  event*,  either  by 
the  common  law  or  by  statntr,  to  an  entry,  without  tendering 
such  payment. 

But  the  defender  claims  a  convontion;it  freedom  from  the  ata- 
lutory  obligation,  because,  in  each  of  the  original  contracts  of 
feu,  there  was  an  express  condition  that  the  aQperior  should 
enter  all  the  assignees  of  the  vassals  on  payment  uf  the  apedflc 
snms  mentioned  in  the  reddendo. 

The  pursuer,  on  the  other  hand,  maintains,  that  the  phrase 
assignees,  as  used  in  these  charters,  did  not  include  singular 
successors  generally,  bat  only  parties  to  whom  vassals,  without 
tiiklng  Infeflment  in  their  own  favour,  conveyeil  their  personiU 
riglits.  The  question  at  issue,  therefore,  depends  upon  the  trae 
cunstroetion  of  the  word  "assignees,*'  as  used  in  these  charters. 

This  question  most  be  determined  by  ascertaining  the  mean- 
ing of  that  expression,  as  ust'd  iu  SDch  charters,  at  the  period 
when  those  in  question  were  granted.  If  it  shall  appear  that 
tlie  language, in  which  the  parties  to  these  docamentt expressed 
their  meaning,  had,  at  that  period,  a  clear  and  de8nite  or  tecli- 
ulual  meaofng,  It  must  bu  held  that  that  was  the  meaning  to 
which  th^  intended  to  give  effect, —whether  or  not  such  Ian- 
guago  may  have  come  to  be  used  ia  a  different  sense,  after  the 
lapse  of  a  century  or  two,  ami  aft.,>r  the  ruici  u{  law  to  whiL-h 
the  expressiob  formerly  related  hare  ooeaiitime  undergone 
gieat  changes. 

Vow  the  aQtborltles  of  the  peridd  when  these  oliarten  were 
granted  establish,  that  tliose  who  were  then  denominated  "  as- 
ai/nees  "  in  such  writing«<,  were  only  pnrties  to  whom  vaasals, 
while  their  rights  remained  uufeudallzud  by  itifeftment,  conveyed 
their  person^  rights. 

To  complete  tlie  relation  of  superior  and  vassal,  it  was  nocea- 
■ary  that  the  latter  should  be  infbfb  While  the  grantee  was 
in  the  Intennediate  state  of  having  received  a  p3rsoiial  grant  of 
a  feu,  without  having  completed  It  by  infeftment,  the  feudal 
disability  to  lUienate  was  held  not  to  operate  against  biro,  and 
he  was  permitted  to  convey  that  personal  right  to  a  third  party. 
But  in  the  juridical  phraseology  of  Scotland,  such  a  conveyance 
of  a  personal  right  even  of  land  was  denominated  an  assigna- 
tion, and  the  grantee  was  denominated  an  ataiguee.  Sir  Geoi^e 
Mackenxie  says  (lii.  5), "  Not  only  tnoveable  bnt heritable  rights, 
wliereon  no  infeltment  has  foilowe.l,  and  all  Incorporeal  rights 
requiring  no  infeflment,  sach  as  reversions,  patronages,  servi< 
tudes,  are  transmissible  by  assignation.  But  if  sasine  be  once 
uken  on  an  heriuble  riglit,  it  cannot  thereafter  be  trantnitted 
by  as^gnation,  but  by  disposition."  And  he  adds  : — "  He  who 
granta  the  aasignBtlon  la  called  the  oadent,  and  lu  who  receives 
it  is  called  the  assignee."  Such  was  then  the  technic  il  meaning 
of  Uiis  phrase*  And,  indeed,  even  till  the  present  day  a  con- 
▼eyanoe  granted  by  a  person  uninfeft  continues  to  be  called  a 
disposition  and  assignation,  while  a  conveyance  by  a  vassal  in- 
feft  is  called  simply  a  disposition. 

-  In  consequence  of  this  power  in  the  owners  of  soch  personal 
rights  to  substitute  their  assignees  iu  their  place,  parties  often 
regulated,  by  express  stipulation,  the  terms  on  which  the  snpe- 
riinv  should  receive  the  latter  as  vassals.  If  this  were  not 
dune,  superiors  might  have  been  compelled  to  enter  such  assig- 
nees and  their  heirs  without  receiving  any  aclcnowledgroent 
whatever ;  because,  as  auch  parties  were  not  in  tlie  predicameat 
of  bring  heirs  of  Investiture,  tho  casualty  of  relief  was  not  exi- 
gible from  them,  and  tho  sututory  composition  was  exigible 
wdy  from  the  singular  successors  of  entered  vassals. 

Nor  were  such  stipulations  useless  and  unmeaning,  as  appears 
to  be  maintained  in  tlie  argument  for  the  defender ;  because, 
although  such  assignees  could  expede  infefbinent  directly  in 
titeir  own  fiiTOor  on  tlic  superiors*  open  chirtera  and  precepts 


of  sadne,  when  these  eidsted,  and  were  aeslgned  to  tba,}! 
even  they  and  their  tepres.'ntatives  hud  frequently  seuH-. 
take  entries  from  the  soperiors.  For  example— 1.  • 
was  not  an  uncommon  practice  in  former  times,  thechmy 
tlie  superior,  and  his  precept  of  sasine,  were  sepante  mfas 
the  contract  uf  feu,  and  were  not  delivered  along  viik 
vassal  in  such  a  cose  might  ^have  assigned  his  penesdne! 
under  tlie  contract  before  receiving  the  precept  of  ssdnt;  » 
if  he  did  so.  the  assignee  roust  hare  applied  to  the  sopfnari. 
enter  him  hy  granting  the  requisite  precept  in  hismliw 
The  case  of  Ogilvie  v.  Kincaid,  S9th  January  l$13.isMiriiu^ 
to  be  adverted  to,  was  an  example  of  ibis,  and  also  term  m 
shew  that,  witliout  a  stipulation  to  the  contrary,  aa  wmpmi 
a  personal  right  was  entitled  to  on  entry  gratis.  S.  lt*«ia 
necessary  for  such  an  asrignce  to  apply  to  the  saperisr,«W 
heir,  for  an  entry,  when  a  precept,  although  vaUdiygnrtri' 
the  superior,  had  not  been  executed  until  tlie  death  nt  <nAr 
the  granter  or  grantee ;  for  by  such  an  event  so  Bsoteft 
precept  of  sasine  fell,  and  this  continued  to  be  IbeesseMOlc- 
year  1693,  when  this  was  altered  by  statute.  9.  Efcs>fci 
assignees  had  expede  infeflment  in  virtue  of  open  prmpb.  21 
assignations  thereto.  It  was  not  unusual  for  th«m  to  sMnfc- 
newals  of  their  investitures  in  their  own  favour  wlwa  mm-: 
into  marriage-contracts,  and  on  other  occasions ;  sad 
entries  were,  of  course,  in  the  form  of  charters  of  ru^ssmH 
conSmMtion.  And,  4.  At  all  event*,  even  when  soc^ih«ih 
were  duly  vested  in  the  feus  in  virtue  of  the  ori(ctosl 
aasignations  thereto,  and  iufeft.nenta  thereon,  a>id  ihn  io- 
their  heirs  required  to  apply  to  the  superiors  for  entiitf ;  ^■ 
in  such  coses  the  character  in  wliich  they  entered  bebof^t 
be  that  of  assignees.  It  could  not  be  that  of  hein  tar.dcm* 
that  expression  applied  only  to  the  h«r»  of  iavestilsn: 
neither  the  assignee,  to  whom  tlie  originiU  granter  ef  ibtia 
conveyed  his  personal  right,  nor  the  Mr  of  sodi  sss^^hli* 
in  the  predicament  of  being  an  heir  of  investiture ;  smL  cay 
qucntly,  it  was  in  the  character,  not  of  heini,  bat  of  iwf^ 
entries  behoved  to  be  expede  in  favour  not  only  of  Aes««^ 
themselves,  but  also  of  their  legal  representatives. 
modern  practice,  when  a  vassal  duly  indeft  conveys  tiKfc<» 
third  party,  who  dies  uiieatered,  the  heir  uf  the  latter,  ■bc-'i 
enters,  must  enter,  not  as  an  heir  paying  rehef-doiy  oolr,  u 
as  A  singnlar  auooesaor  paying  a  composition.  And  io  i 
manner  the  heir  of  even  an  assignee,  to  whom  a  pensaslKH 
to  a  teu  had  been  conveyed,  but  who  bad  afiervirk  e^k 
infeflmeut  on  that  personal  right,  and  00  hia  assigoatios 
to,  could  be  entered  only  aa  an  assignee  00  paying  sadi 
position  as  by  the  charter  may  have  been  made  e^iU^  ^  ' 
assigneeo.  Thus  even  proper  as«igneea,  or  their  hein  isi* ' 
right,  frequently  required  entries  from  sap.'riors. 

This  being  the  case,  parties  to  feudal  grants  natsnSi^' 
arranged,  by  express  stipulati'^na  Inserted  aa  cooditioaioi » 
grants,  the  terms  on  which  such  assignees  ahoald  obtiin'u 
entries.  In  many  old  charters,  accordingly,  there  an  i^ 
tiuna  that  the  assigiieea  of  the  vassili  sbonld  be  cattid  • 
paying  some  speci6c  sum.  The  parties  ot  otntseiiMf 
amonnt  uf  that  sum  at  their  earn  pleasvre— fircqaentfysti*" 
the  a-nount  of  the  feu-Outy,  tometimes  at  treble  U»  W« 
and  occasionally  at otiier  amounts.  And  according te\k* 
bilahed  technical  meaning  ot  tliat  expreasim  "ass^va  ■ 
used  in  such  charters  io  the  middleof  the  aeveoteeatbc^ 
it  included  only  Uiose  to  whom  the  pewonel  righU^"" 
were  coitreytd. 

This  is  clearly  brought  out  by  the  casea  la  wUdk* 
found,  that  altbough  vassals  held  their  la&ds  in  vlftK<'^ 
ters  containing  express  destinations  to  tiiemsslM  *l  ^ 
heirs  and  assignees,,  yet  even  such  vaasals,  oftaf  >sis>i^ 
not  only  had  00  power  of  alienation,  hot  by  graotlsgata^ 
they  Incurred  au  entire  forfeiture  of  thdr  nus  fcy  lu^** 
Thus,  in  the  case  of  Lady  Csmegy,  6th  VtM.  liB,  ^ 
both  by  Lord  BUir  and  by  Otlmonr  ^U-  p-  lO^Sm^ 
a  vassal  was  found  to  have  iucarre<l  such  a  forWiaaftfh^ 
granted  a  conveyance  to  even  his  own  graadaoa:  aatitk* 
Uie  forfeiture  was  objected  to  inter  ahOy  oa  tto  pw'^ 
the  cliarter  by  which  he  held  the  lands  having  fcwt  1^** 
him  and  liia  "heraiSna  et  aatiffntUii  ijiiiftMiiiuM*  S*^. 
tlic  superior's  consent  to  his  alienation ;  yea  IMMMlC 
sustained,  "  that  Uiia  Is  adjected,  to  ttie  ead  llMI  JW**!! 
assigned  before  infeflment,  but  after  iu(etkiMnfe4Mi0fl''l" 
no  eSucl,  and  tliis  is  tiie  true  intent  of  aatlgpiM^ '  _ 

Again,  in  the  c^  gl  jij0^fe®^^g  I  \IW0»^' 
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w)iich  wafl  a  declarator  of  recognition  in  respect  of  a  ros- 
tnl  Unr'tng  granted  an  alienntiun,  one  of  the  defences  wai,  that 
the  vassal's  charter  was  granted  In  favour  of  him,  "his  heirs 
aiid  awignees but  to  that  defeiMie  tlie  answer  was  held  good, 
that  "  a  charter  of  ward  lands  htndSnu  tt  attignata,  is  only  a 
consent  to  their  asaigntag  before  infrftment,  but  not  there- 
after." 

TIte  term  assignees,  as  used  in  sach  charters,  had  the  same 
meaning  in  questions  as  to  the  entries  with  the  Buperior.  Lord 
Stair,  ill  the  pasasge  already  quoted  (ii.  3,  5),  adds,  that  "  the 
disposition,  procurator;,  or  precept  of  sasine,  before  infeftmeot, 
are  assignsble ;  and  the  superior  may  be  compelled  to  receive 
assignees,  if  the  diapontion  be  in  favour  of  assignees.  But  infeft- 
ment  being  once  taken,  he  is  not  obliged  to  receive  any  assignee 
nr  singalar  successom,  otlierwise  than  in  obedience  of  horning 
upon  apprising  or  adjudication,  getting  a  year's  rent  for  accept- 
i)>g  a  new  vassal."  And  bis  Liwdsbip  repeats  the  same  doc- 
trine, ii.  4,  32. 

And  accordingly,  even  in  casea  where  an  assignee  before  in- 
feftment  was  found  to  be  entitled  to  an  entry  without  paying  a 
composition,  it  was  stated  as  andoabted  law  that  the  case  would 
have  been  dilTerent  if  the  vassal  granting  the  conveyance  had 
been  infeft.  As  an  example  of  this,  refi^rence  may  be  made  to  the 
reporu  by  Lord  Stirirand  Lord  Gosford  (both  then  on  the  bench), 
of  tbo  ease  of  Ogilvie  v.  Kineaid,  S9th  Jan.  1673,  M.  p.  10.884. 
In  that  case  there  was  a  persomtl  contract  between  David  Kin- 
loch  aad  Andrew  WiidJer,  »  hereby  the  formor  engaged  to  con- 
vey certain  lands  to  the  latter,  to  be  lield  tcu  uf  Kinlooh  by 
Wadder,  with  an  obligntion  to  infeft  him,  his  heirs  and  assig- 
nees. Wadder,  while  liis  right  remained  on  this  personal  con- 
tract, conveyed  it  to  Ogilvie,  who  inriated  on  being  entered  by 
the  superior,  wlthont  even  pasring  a  composition.  TIte  aaperior 
resisted  this  demand,  on  the  ground  that  the  vassal  conld  not 
obtrude  a  stranger  npon  him  ;  and  although  this  plea  was  not 
sustnined,  yet  the  groond  of  that  judgment,  as  set  forth  in 
Stair's  report  (and  Gosford's  report  is  to  the  tame  effect))  is 
"  that  albeit  superiors  be  not  obliged  to  receive  the  singular 
succeMura  of  their  vassals  by  resii^HHtion  or  confirmation,  ev(>n 
though  the  vaasal's  right  be  expressly  granted  to  heirs  and  as- 
signees ;  yet  the  inserting  of  heirs  and  assignees  operates  thu«i, 
that  befure  infeftment  be  tnken  by  the  first  acquirer,  lie  may 
efi^ctually  assign  his  disposition  or  precept  to  any  other,  whom 
the  dispnuer  must  receive."  Uosford,  in  his  report,  says,  "  which 
is  hard," — a  remark  wliieh,  although  perhaps  not  in  unison  with 
modern  notions,  serves  to  shew  in  a  clear  light  how  difl^rent  in 
that  age  was  the  position  of  an  assignee  from  thnt  uf  a  proper 
sin^lar  successor, — and  also  to  shew  the  propriety  of  regu- 
lating, by  express  stipulation,  the  terms  on  which  assiiinees 
might  obtain  entry,  even  in  cases  where  superiors  were  not  re- 
linquishing their  common-law  right  of  declining  to  receive  pro- 
per singular  successors  on  any  terms. 

Without  further  multiplying  cotetnporaneoos  authoritie.", 
thoae  DOW  quoted  suffice  to  shew  the  proper  technical  meaning 
of  the  term  aasigncer,  as  used  in  fead.d  grants  at  the  period 
under  Guoaideratiitn.  And  tliut  this  was  tlie  casp,  was  familiarly 
known  to  Erskine,  although  he  wrote  after  tlie  year  He 
says,  ttiat  "even  where  the  Innds  are  made  over  in  the  supe- 
rior's grant  to  the  vassal  and  Ids  assignees,  the  superior  is 
obliged  to  receive  the  SEsignee  only  while  the  right  continues 
personal,  i.  c,  before  aasine  be  taken  upon  it,  bat  not  after  per 
footing  it  by  infeftmL>nt ;  fur  the  word  aaaignee  in  a  feudal  grant 
ottght  to  be  applied  only  to  personal  rights." 

Professor  Bell  atates  the  doctrine  in  similar  anqualtfted  terms 
in  bis  Principles. 

S  i  frtmiliur,  indeed,  was  this  doctrine  in  the  practice  of  Scot- 
land, that  no  trace  appears  in  the  books  of  any  attempt  having 
btren  mode  prior  to  the  date  of  the  statute  20  Geo.  II.,  by  any 
TOlfinUry  dispones  of  an  iiifen  vassal,  to  force  an  entry  fWira 
tlMB  superior,  without  paying  a  year's  reiit  as  a  composition, 
altlioiigh  the  feudal  investiture  had  been  granted  in  favuar  of 
l^pHwi  sLd  assignee,  and  the  composiiion  payable  on  the  entry 
<^  Wtignees  was  taxed.  All  the  cases  in  which  tliis  question 
hoA  'been  agiuted,  are  of  dates  posterior  to  that  statute.  A  nd 
perliiips  it  is  not  wonderful  tliat,  after  that  statute  had  rendered 
40etiVktX  against  superiors  alienations  made  by  their  vassals, 
»iwlhsf  beifore  or  after  infeftment,  the  limited  meaning  of  the 
MMft  aaaignees,"  in  the  previous  practice  of  the  eoaotry,  dur- 
iag  tite  period  when  the  charters  in  question  were  granted, 
^bCRdd  often  have  been  lost  sight  of  by  persons  not  familiar  with 
tiMl  bUtory  of  the  hiw.   But  although  tliis  question  has  from 


time  to  time  been  raised  since  the  year  1749,  yet,  when  it  lins 
related  to  charten  granted  at  an  earlier  period,  this  always 
(with  perhaps  one  exception)  lias  been  lield  to  be  the  true  con- 
Rtruction  of  tlie  term  aasignee*. 

In  the  case  of  Salmon,  25th  July  1751  (M.  p.  4181),  a  vassal 
was  fonnd  not  to  be  entitled  to  an  entry  without  payings  year's 
rent,  although,  by  the  superior's  charter,  it  was  stipulated  thai 
the  feu-duty  should  be  doubled  "the  first  year  of  the  entry  of 
each  heir  or  assignee,  as  use  If,  of  fen-farm."  It  no  doubt  appears 
from  Lord  Elcliies'  report  of  that  case  (Superior  and  Vassal, 
Mo.  IS),  that  he  and  others  of  the  Judges  proceeded  upon  the 
ground  that  singular  aucceason  in  superiority  were  not  boond 
by  such  clauses,  as  being  contrary  to  the  nature  of  feudal 
rights ;  and  that  the  other  Judges  proceeded  upon  the  ground 
tlut  here  "assignee"  could  only  mean  assignee  to  the  personal 
feu-contract ;  and  as  he  does  not  state  on  which  of  these  views 
the  majority  proceeded,  the  decision  is  of  little  value  as  an  au- 
thority, except  aa  shewing  liow  familiar  to  oar  Jadges,  even  in 
1791,  was  the  common  feudal  law  principle  that  sua  notura  feos 
were  inalienable. 

But  the  question  was  again  raised  in  17rg,  in  the  case  of  the 
Magistrates  of  Inverness,  (Mor.  16,059),  where  a  singular  suc- 
cessor demanded  an  entry  on  payment  of  double  the  feu-duty, 
in  respect  that  the  feudal  investiture  liad  been  granted  in  favour 
of  the  original  vassals,  and  their  h^s  and  auignees ;  the 
feu-duty  being  doubled  the  flrat  year  of  the  entry  of  every  heir 
or  assignee  to  ^e  landf,  as  use  is,  in  fea-farm.  The  demand 
was  rejected,  without,  apparently,  any  difference  of  opinion ; 
effect  being  given  to  the  plea  that,  "  though  assignees  are  sin- 
gular successora,  yet  all  singular  successors  are  not  asaignces. 
On  tlie  contrary,  assignation  is  properly  applicable  to  personal, 
not  to  real  rights." 

In  two  eases — v's.,  Thomson,  SSd  Hay  ISIO,  and  M'Laehlan, 
14th  May  1S2S — the  question  occurred  in  reference  to  the  con- 
atruclion  of  obligations  by  saperiora  to  receive  the  heirs  and 
soccessors  of  their  vassals,  on  payment  of  duplicands  of  the 
feu-duties ;  and  it  was  found  that  such  clauses  could  not  be  con- 
strued as  including  singular  successors.  In  the  latter  of  these 
cases,  it  was  farther  stipulated  in  the  dlapositlon,  on  which  the 
charter  pMceedei),  that  the  superior  slioald  receive  the  vassal^, 
"  their  nearest  lawful  heirs-male  and  assignees,  as  immediate 
vassals,  in  the  said  laitds,  &c.,  by  precepts  of  elare  eonttat,  char- 
ters of  confirmation  and  resignation,  or  such  other  forms  aa 
shall  be  for  the  time  moat  agreeable  to  the  laws  nnd  practice  of 
this  realm,  and  that  gratis,  without  any  manner  of  composition," 
except  a  daplicand  of  the  fea-daty.  Notwilbatanding  this  the 
judgment  was  as  above  stated. 

Ill  a  note  to  one  of  the  editions  of  Erskine's  Institates  (ii.  7, 
5.)  there  is  an  enumeration  of  various  unreported  cases  upon 
this  subject ;  but  as  there  is  no  authentic  account  of  the  grounds 
upon  which  the  Court  proceeded  in  these  cases,  the  decisions 
are  perhaps  not  to  be  relied  on  as  authorities.  It  appeara,  iiow- 
erer,  that  sll  of  these  eases  excepting  one  (Ogiivy  v.  Kincaid), 
were  decided  in  favour  of  the  superior,  atid  therefore  are  at  least 
in  unison  with  the  other  clear  authorities. 

The  defender  founds  on  a  brief  passage  in  Craig,  stating  an 
assignee  to  be  s  singular  successor,  iii.  3,  31.  But  altliougli  that 
learned  author  held  an  asslKnee  to  be  a  singular  successor,  yet 
(to  adopt  the  language  of  the  report  of  the  case  of  Magistmtes 
of  Inverness)  he  did  not  say  ^at  all  singalar  successora  were 
assignees  ;  and  accordingly,  In  the  subsequent  authorities  above 
quoted,  that  brief  expression  of  Craig  was  held  to  be  inapplicable 
to  the  question  under  consideration. 

The  defender  maintains,  "  that  assienees  In  the  pertonal  right 
do  not  require  entry,  and  are  indceii  incapable  of  being  entered 
with  the  superior,  according  to  the  ordinary  feudal  law ;"  and 
hence  he  infrn,  tliat  these  a.u'd  not  have  been  the  parties  intended 
to  be  described  by  that  expression.  If  that  remark  were  well 
founded,  it  would  stultify  Lord  Stair,  Erskine,  Bell,  and  all  the 
successive  Judges  who  pronounci-d  the  series  of  decisions  alroady 
referred  to ;  for  all  of  these  autliurities  held  that  assignees  of 
personal  rights  were  parties  who  ^especially  as  the  Inw  stood  at 
the  period  under  consideration)  mi^it  require  entries  from  their 
superiors.  Several  of  the  occasions,  sccordiogly,  in  which,  in 
practice,  soch  entries  were  required,  have  formerly  been  alluded 
to. 

The  defender  also  argues  as  if  the  stipulation  in  the  charter 
of  Wester  KUbowie,  as  to  entries  being  by  '  charters  of  confir- 
mation, resignation,  or  otherwise,  as  can  he  best  devised,'  were 
J    npplicalde  only  to  entries  of  proper  singular  successors.  There 
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wai  a  simltur  stipulation  in  the  case  of  Thomson- v.  M'Lachlan, 
and  a  aimilar  argument  founded  on  it  was  orerruled.  And 
rightly  to ;  because  erea  assignees,  or  their  lieirs  in  their  plHce. 
often  may,  and,  indeed,  sometinwi  must,  anil  ihemMlTes  of  these 
model  cn  entry,  at  baa  already  been  stated. 

TbB  defender  further  argues,  that  because  the  compoaitiont, 
■tipvdated  in  the  charters  in  question,  for  the  entries  ef  assignees, 
are  somewhat  greater  than  the  relief  stipulated  for  the  entries 
of  heirs,  the  former  must  hare  been  understood  to  mean  proper 
singolar  successors.  That  reasoning  appears  to  me  to  be  illogi- 
caL  The  stipolations  shew  clearly  enough  that  the  partiei 
denominated  "  assignees"  were  difEerent  from  the  heirs  of  inres- 
titarei  and  consequently  It  was  natural  and  proper  to  set- 
tle the  terms  on  which  they  were  to  obtain  entries,  ^ut  these 
stipulations  do  not  warrant  an  inference  that  tlie  term  *'  assig- 
nees" was  used  in  tbese  charters  otherways  than  according  to 
what  was  then  its  usual  technical  meaning  in  the  practice  of 
ooaveyaocers. 

Keeping  tbese  things  in  view,  let  it  be  Buppose.1  that  the  pre- 
sent question  had  occurred  recently  after  the  dates  of  these 
charters ;  that,  for  example,  the  original  vassals,  after  being 
infeft,  had  disponed  the  properties  to  third  parties,  with  procu- 
ratories  of  resignation,  and  that  the  latter  hai!  demanded  entries 
by  charters  of  resignation,  or  that  they  had  expede  adjudications 
in  implement  against  the  disponers,  and  demanded  cluirtra'S  of 
adjadtcation  from  the  superior.^OQ  payment  only  of  the  com- 
position stipulated  to  be  paid  by  mtigneet, — how  would  the 
question  then  hare  been  decided  f  How  would  Lord  Stair,  and 
Lord  Oosford,  and  the  Judges  who  decided  the  cases  of  Carneicy, 
and  Lockliart,  and  Ogilvy,  hare  construed  ttie  word  "  assignees" 
in  the  charters  in  question  f  I  cannot  doubt  that  they  would 
hare  given  to  that  expression  what,  as  «;e  know,  was  held  by 
tbem,  and  by  all  the  lawyers  of  that  age,  to  be  its  clear  technicat 
meaning.  And,  being  satisfied  of  this,  I  cannot  give  the  lan- 
guage a  different  meaning  now, — whether  or  not,  after  tlie  impor- 
tant revolutions  which  have  since  taken  place  in  the  Asudal  law 
of  Scotland,  such  a  phrase  in  a  modem  contract  might  be  nsed 
in  a  different  sense. 

Nor  can  I  see  solid  ground  for  making  a  distinction  among 
the  different  subjects.  As  to  all  of  them,  the  qnestioo  depends 
on  the  construciion  of  the  term  auignaes,  as  used  in  the  original 
charters  ;  and  I  think  tliat,  according  to  the  true  meaning  of 
these  charters,  the  defender  does  not  fall  under  that  detcripiion. 

On  these  grounds,  I  am  of  opinion  that  the  interlocutor  under 
review  onght  to  be  adhered  to  as  to  the  entry  to  the  lands  of 
Easter  Eilbowie,  and  Milton  of  Duntoeber,  and  Fuffle.  cailetl 
the  MUncroft ;  and  should  be  altered  as  to  the  entry  in  the  lulf 
of  the  328.  6d.  lands  of  the  lands  of  Wester  KUbowie. 

Lord  Wood,  concurred  In  by  Lord  Murray  : 
Having  reconsidered  this  case,  with  the  printed  papers  lodged 
by  order  of  the  Court  since  the  process  was  before  me  as  I^rd 
Ordinaiy,  and  having  also  bad  the  advantage  of  penising  the 
oi^ion  of  Lord  Cnrriehill,  which,  to  my  mind,  tiotnU  out  in  a 


most  satisfactory  manner  the  lifclit  in  which  tlte  qamui  c 
issue  ought  to  be  viewed,  and  tlie  grouDda  iu  law  on  [ 
oiislit  to  be  decided,  I  am  strongly  ooufirmed  in  tlMSuasfiH.* 
ol  ilie  result  at  which  I  had  arrived,  to  lioldiog  that  tbe  (K7 
of  singular  anccessors  to  tbe  lands  of  Ewter  Kilbowir.ast: 
Hilton  of  Duntochcr,  is  not  taxed.  But  tbe  renewed  suAj  i 
tbe  authorities,  and  of  the  effect  which,  by  Lord  Cartirk:] 
opinion,  it  is  shewn  they  ought  to  receive  in  reference  to  dmi 
of  the  period  of  those  in  question,  has  convinced  me  thai  thn 
is  nothing  in  tlie  particular  terms  of  the  oooveyaner,  d»»; : 
1 659,  to  uio  lands  of  Wester  Kiibowie,  which  warraoU  &  1^ 
Unction  I  had  made  between  these  lands  and  tboee  of  I^t 
Eilbowie  and  Milton  of  Duntocher;  and  tluit  tbe  sameTM' 
and  grounds  in  law  which  support  tbe  conclusion  th«I  0:7 
of  singular  successors  to  the  latter  ia  not  taxed,  alao  lead,  v<s 
duly  followed  out  and  applied,  to  a  similar  result  in  njsani-- 
the  former.  Xlierefore,  concurring  with  liord  Curriebill,  la 
now  of  opinion  that  the  entry  of  idngular  aooceason  ia  ^  :t 
Uiree  parcels  of  lands  is  untaxed. 

Lord  PruiderU. — I  formerly  thought  the  Lord  Ordiaan> 
interlocutor  right  as  to  Easter  Eilbowie  ;  my  only  doaU  *i 
any  time,  was  in  regard  to  ita  soundocKi  aa  to  Wt<' 
Eilbowie.  Tbe  opinioo^  returned  are  to  the  effect  that  \i 
whole  lands  are  untaxed.  I  don't  go  into  my  opioion  ap. 
in  detail,  I  gave  that  formerly,  and  I  have  not  cbaagc-i 
I  concur  with  Lord  Curriebill. 

Lord  Fulltrtm.  —  On  more  mature  considenktioo  I 
altered  my  opinion.  I  think  with  your  Lordship  that  iv 
rule  must  be  applied  to  both  casrs ;  and  now  I  have  cosf  i* 
be  of  opinion  that  the  whole  entries  are  taxed.  Loducj: : 
the  very  special  terma  of  the  deedt>,  I  think  the  intectiu  ' 
the  parties  waa,  that  the  whide  entries  should  be  taxed. 

Lvrd  Ivvry, — I  remain  of  my  foimer  opinion.  I  fmb-. 
gave  my  views  at  length.  I  am  now  satlafiod  to  let  tbe  auR- 
stand  on  the  opinions  of  the  consulted  Judgca. 

Lord  RoberUon. — 1  thick  no  distinction  can  be  dr»«r  . 
concur  with  Lord  Cowan  and  the  Lord  Justice-Clrrk. 

The  Court  pronounced  tbe  following  interlocntor:- 
"  In  conformity  with  the  opinions  of  the  majority  c' 
whole  Court,  refuse  the  prayer  of  the  reclaiming  note,  Na  > 
but  on  the  reclaiming  note,  No.  39,  recal  the  interkxmt.- 
the  Lord  Ordinary  rt-clalmed  apaiust :    Fiad  that  tbe  eatn 
singular  successory,  in  the  whole  lands  included  in  tbeEbd 
taxed,  with  the  exception  of  the  half  of  the  £3:6a.hai' 
Wester  Eilbowie  ;  and,  as  to  said  half  of  the  Utter  load.  a. - 
spect  of  the  admission  to  that  effect  in  the  defencca,  fed  '• 
entry  of  singular  siicces^oni  to  bo  uiitAxcd,  ood  d^:* 
Therefore  sustain  the  defences,  dismUa  tho  action,  and  dear: 
find  the  defender  entitled  to  expenses;  appoint  u  aoccal 
&c. 

Lo'd  Ordinarif,  Wood.  — Act.  Bobertsoa,  Baillia; 
Douglas,  W.&  A^t.—AU.  Dean  of  Faculty  (ItM,  Bl 
A.  6.  and  B.  Elite,  W.«.  AgtiOi^W.  Orrfc— <W.^ 


ERRATA, 

Fbancis  Edmond,  Fetitioner,  John  Wilson  (Brace's  Factor),  Petitioner. 

In  the  Bocood  of  these  cases,  ante  p.  296,  in  the  third  line  of  the  mbric,  and  fifteenth  of  the  murativi;  td- 
the  first  of  these  cases,  ante  p.  295,  col.  2d,  in  the  reference  to  that  of  Wilson — for  "  minority,"  read  *'  wtf'fii^' 

Fa^  386,  bottom  of  2d  col. — Lord  Ivory,  stated  to  have  "  concurred"  should  have  been  diamdei^mA^'' 
vered  a  detailed  opinion  explanatory  of  his  views.'' 


Page  391 — At  the  10th       of  the  first  col.  (in  Lord  Ivory's  opioion  in  Black  v.  Gullen),  after  "  Outuhu,*ii>' 

_  ct  Ciulen  with  any  malfeasance  or  misreinvseatoliHii^ 

part  of  Kerr.    I  think  it  ia  but  just  to  Mr.  Ctillen  to  say  this  after  vhat  has  fallen  from  one  of  ooc  fcnttn 


the  f(ulowing  sentences: — "There  ia  nothing  to  connect  Ctulen  with  any 
part  of  Kerr.    I  think  it  ia  but  just  to  Mr.  Ctillen  to  say  this  after  vhat 

canDOt  read  anything  except  the  perfect  belief  Mr.  Cullen  had  that  he  was  doaUng  with  Kerr  in  nAvMitkA 
order  14:th  October,  and  with  reference  to  what  Kerr  then  stated  he  ptircfaosed,  and  that  in  flBodiH|Aglvi1' 
elerk  to  Glasgow  with  the  money^  it  waa  for  the  honest  and  fair  purpose  of  fulfilling  his  coiitc|et  vritkJMpi'  Of** 
letter  to  Kerr  shews  that  he  remits,"  Ac.  Diniti?Pfi  hv  dOOQ  1  "  '  . 

Page  431,  2a  col.,  10th  Une  ftom  bottom,/or  "arbiters,"  mad  "parties."     ^  ^^^^^f 
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ABERDEEN  ACT— See  EataiL 

ABKOLTJTE  AND  KEDEEUABLE  BIGHTS-See  Anigna- 

UoH. 

ABSOLUTE  DISPOSITION-See  TrU  rdin. 

ACCOUNTING— Sequestration— Tlie  Koyal  Bank  claimed  in 
the  Beqnestratlon  of  the  RenfrewBliire  Bank  for  the  amount 
of  bills  diKounted  by  the  ImnkiuptP,  which  had  bem  trans- 
muted to  the  cUimactfl  in  security  of  advaucue.  After  two 
dividends  had  been  paid  on  their  claim,  the  Bojal  Baaii 
recovered  from  the  origioal  debtors  full  payment  of  eight  of 
the  biUfl,  over  and  above  the  dividends  paid  un  them.  They 
thereupon  withdrew  their  claim  for  the  amount  of  these 
eight  bills,  but  received  payment  of  two  additional  dividends, 
and  ahfo  of  a  composition,  oq  their  claim  as  restricted,  and, 
on  payment  of  the  composition,  the  bankrupts  were  dis- 
chai]eed — BtlJ,  that  althongh  the  debt  for  which  the  Royal 
Bank  bad  been  originally  Tanked,  bad  not  iMen  p^d  in  full, 
they  were  bound  to  account  to  the  assifniees  of  the  bank, 
rupts  for  all  sums  received  by  tliem  on  the  eight  bills,  over 
and  above  twenty  bhillings  in  the  pound,  i'atten  v.  Koyal 
B»nk,  28th  March  1858,  p.  367. 

■  -  —  Homologation — Where  the  name  of  one  of  several 
persons  sabsciibing  a  letter  to  a  bank,  binding  thenwelvd 
in  security  of  a  cash-credit,  was  deleted  therefrom,  and 
the  bank  thereafter  took  a  Irand  for  the  amount  ol  the 
credit  from  the  otber  persons  subscribing  the  letter  wtth< 
cut  calling  on  him  whose  name  was  delete:  Circum- 
stances in  which — Held  that  the  bank  was  not  barred  from 
iiuisting  in  an  action  to  bare  him  found  liable  in  security 
of  the  (s^-oedit,  notwitlistonding  the  deletion.  North  of 
Srotland  Bank  ».  Thomson.  19tb  June  1852.  p.  1. 

ACQUIESCENCE— See  Carrier.    Landlord  and  Tenant. 

ACT  OP  ORACE—See  Summon*.    Tttafte,  Semoval  >/. 

ACTS  OP  SEDERUNT :  11th  Dec.  1849— See  Factor  Loco  Tu- 
torit.  19th  Dec.  18S5— See  Eipentea.  24tb  Dec.  1838— See 
acclaiming  Nulf,  Compeieneif  of.  31st  Dec.  1888,  §  7— See 
Stnpauien. 

ADDLTERT— See  Divorte, 

ADVOCATION  OB  CONTINQENTIAU—See  JuritdietioH. 

ADVOCATION— See  Proeets. 

AFFIDAVIT— See  Bankrupt.  Entail 

AGENT  AND  CLIENT— See  £i;«awiw. 

Confidentiality  — Statute  1621,  c.  18— Evidence— In 
A  reduction,  proceeding  both  on  common  law  and  on  the 
statate  1621,  c.  18,  at  the  instance  of  the  trustee  on  a 
seqaestrated  estate,  of  deeds  by  the  bankrupt,  as  being 
jrranted  without  value  to  a  conjunct  and  conlident  person, 
in  contemplation  of  bankruptcy  and  in  defraud  of  cre- 
ditors— Held,  that  communications  between  the  conjunct 
and  confident  perwn  and  his  law  agent,  in  reference  to  the 
canying  out  of  the  alleged  fraudulent  transactions,  were  not 
protected  from  recovery  under  diligence  by  the  plea  of  con- 
Idaotiality.   M'Cowau  v.  Wright,  15th  Dec.  1852,  p.  164 

AOBJ^MENT— See  Obligation. 

.—  Ballway — Provisional  Committee  —  Contract — The 
aucistrates  of  a  burgh  entered  into  a  deed  of  agreement 
irtA  the  proviidoual  committee  of  a  railwny  company,  by 
vbicb.  on  the  one  hand,  the  magistrates  approved  of  the 
nwtinir  of  the  railway  to  the  huigh,  and  through  the  town 
to  its  shore,— and  fiirthei,  allowed  the  company  to  lay  down 
srifc  through  the  town,  without  making  any  claim  for  the 


value  of  the  ground.  The  provisional  committee,  on  the 
other  hand,  bound  the  future  company  to  pay  to  the  magis* 
trates,  l*f,  the  wbule  expense  of  procuring  puns  for  the  for- 
maUon  of  a  harbour  and  quay,  and  the  neceaary  act  of  par- 
liament,— it  being  agreed  that  the  amount  of  snch  expenses 
shonld  be  declared  a  debt  on  the  harbour  and  revenues  ; 
the  provteional  committee  bound  the  future  company  to  pay 
the  whole  e;ipense  of  forming  the  harbour  and  quay,  and  it 
wan  provided  that  the  expense  thereof,  to  the  extent  of 
£8000,  sboold  form  a  real  burden  thereon.  The  magistrates 
obtained  an  act  empowering  them  to  erect  the  quay  and 
harbour,  to  Sorrow  for  the  parposes  of  the  act,  and  to  assign 
the  harbour  dues  In  security.  The  r^lway  company  was 
incorporated  by  statute,  but  did  not  carry  out  the  proposed 
branch  to  the  burgh,  and  refused  to  implemcDt  the  stipu- 
lated payments  and  advances — Hdd,  1.  Ihnt  the  agreement 
being  one  with  regard  to  matters  not  foreign  to  the  purpose 
for  which  the  company  was  incorporated,  and  being  in  sub- 
stance  an  obligation  for  a  pecuniary  payment  by  that  com- 
pany for  benefits  acquired  by  it,  was  binding  on  the  com- 
pany. 2.  That,  under  their  powers  to  borrow,  the  magis- 
trates bad  full  power  to  render  the  harbour  dues  liable  for 
the  sums  to  be  advanced  by  the  railway  company,  and  thus 
to  implement  their  share  of  the  contract.  Helensburgh 
Harbour  Trustees  v.  Caledonian  and  Dumbartonshire  Junc- 
tion Railway  Co.,  2d  Dec.  1862,  p.  106. 

ALIMENT — See  Ctitio  Bonorum.  Luttalie. 

ALIMENTARY"  PROVISION— See  Uutbandand  Wife. 

  Diligence — Circumstances  in  which — Held  that  an  an- 
nuity of  £G00,  granted  by  the  heir  in  possession  of  extensive 
entailed  estates,  in  favour  of  his  eldest  son,  and  declared  to 
be  alimentary,  was  not  excessive,  and  was  to  its  foil  extent 
ft'ee  from  diligence.  Lewis  r.  Anstruther,  17th  Deo.  1862, 
p.  172. 

ALLOTTEE— See  Railicat/. 
APPARENCY— See  Parent  and  Child. 
APPEAL,  COMPETENCY  OF— See  Battkrupt. 
APPEAL,  EXECUTION  PENDING- See  Emeruei. 
APPOINTHENT  ad  mtam  out  eulpamSee  PiMie  Offietr. 
ABBITEBS'  N0TES-8ee  Ai^ratim. 
ARBITRATION— See  Rmlway. 

 Corruption — Decree-Arbitral— Reduction — In  an  ac- 
tion of  reduction  of  a  decree-arbitral  pronounced  in  a  sub- 
mieeion  in  regard  to  a  question  of  accounting  between  the 

Earties  to  the  submissloa,  on  the  ground  that  the  arbiter  had 
eld  commnnications  and  meetings  with  two  persons,  as 
to  the  subject-matter  of  reference,  of  which  the  one  party 
was  aware,  while  the  other,  the  pursuer,  was  in  ignorance  : 
Circumstancea  in  which — Held,  that  the  matters  founded  on 
did  not  amount  to  leg^  corruption, — and  reasons  of  reduc- 
tion repelled.  Barr  v.  li'Naoghton  and  Bruce,  18th  Nov. 
1852,  p.  18. 

Decrec^Arbitral— Arbiters'  Notes— Qpintofl  (by  a  ma- 


jority of  the  whole  Court),  that  a  decree-arbitral  executed 
after  the  expiry  of  the  submission,  in  terms  of  notes  issued 
and  signed  by  the  arbiter  while  the  submisdon  was  current, 
is  null.   Lang  v.  Brown,  23d  Nov.  1852,  p.  87. 

Submission — Contract — The  shareboldere  of  a  Joint- 


stock  company  appointed  a  manager  for  the  purpose  of 
winding  up  the  bnstness  <^  the  company,  the  amount  of  his 
remnnerauon  being  left  "  to  be  settted  by  th|  present  d^ee- 
tors,"  who  were  seven  in  number,  and  wh(  wev 
a  committee  with  whom  be  i^vmmi  • 


INDEX. 


sccountA,  and  by  trhose  advice  he  was  to  be  gnide'l  in  Uie 
whole  businesB.  On  tbc  termination  of  ttie  managenient, 
the  Bhareholdura  remitted  to  the  committee  to  fix  thv 
manager's  remuneiatiou,  at  the  Bame  time  appointlug,  to 
aSBist  the  committee  at  all  times  when  required,  two  pereons, 
who,  as  well  as  one  of  the  committee,  were  to  he  remune- 
rated for  their  trouble  in  the  matter.  Twoof  the  committee 
refused  to  act;  the  other  five,  inclodiog  the  one  to  bo 
remunerated,  reported,  that,  having  advised  with  the  two 
gentlemen  appointed  for  that  purpose,  they  fired  the 
maaager'H  remuneration  at  a  cert^u  snm—iJetd  that  tiiis 
was  not  a  decision  utider  and  in  terms  of  tbe  refc ronce  made 
by  the  manager ;  that  it  was  not  binding  on  him,  and  did 
not  fix  the  amount  of  remuneration  to  which  he  was  en- 
titled, but  that  the  same  remained  still  to  be  ascertained  ; 
that  after  what  liad  passed,  he  was  entitled  to  object  to  a 
second  remit  to  tbe  seven  persons  originnlly  named ;  and 
obtervtd.  That  tbe  only  mode  of  extricating  the  matter,  was 
to  remit  to  persons  of  skill  to  decide  what  was  tbe  proper 
remuneration  of  tlie  manager  for  the  work  done  by  him. 
M'Cullooh  v.  Sonthern  Bank  of  Scotland,  15th  Uarch  18&S, 
p.  827. 

A  BBITRATION— Submission— Decrec-A  rbitml— Prorogation 
— Overaman — Two  arbiters  Issued  and  subscribed  notes  of 
their  opiniuu  on  certain  points  of  tlie  submiasiun  on  wliicli 
they  were  agreed,  ami  executed  a  devoluiion  in  favour  of  the 
overaman  as  to  other  points  on  which  the/  ^\i{^^.■t&i-~IIeld 
(by  a  majority  of  tlie  whole  Court)  that  the  devolution, 
Dutwitbstanding  the  limitation  of  its  lermf,  empowered  ttiu 
oversoiaa  to  prorogate  tlie  whole  submiseiiiin,  so  as  to  give 
validity  to  •  formal  award  executed  by  the  arbiters,  in  terms 
of  their  notes,  more  than  a  year  af^cr  tbe  Um  prorogation 
pronounced  by  them.   Lang  v.  Brown,  23d  Kuv.  1352,  p.  37. 

  SubmiBttiim — Obligation — An  arbiter  accepted  a  sub- 
mission by  a  holc^raph  minute,  but  did  not  subscribe  the 
deed  itself,  as  a  party  consenting  to  the  registration  clause. 
After  iuubig  varioua  notes  nnd  iiiterlocutori',  he  pronounceil 
a  deliverance  renouncing  llie  eubniifsinn,  on  the  ground  that 
il  required  more  time  tliun  he  cnuLi  alfurd,  but  reserving  ti> 
himself  tlie  power  to  act  should  he  be  coinpetled  to  do  k'>. 
In  a  declamtttr  at  the  Instaace  of  o  e  «f  the  parties — Held 
tliat  the  renunciation  was  invalid,  and  that  t\w  arbiter  mittht 
be  compelled  to  proceed  and  decide  the  mniters  submitted, 
by  issuing  a  formal  dL.-crcc-arbiiral  in  such  terms  and  at  such 
time  as  to  him  miglit  seem  right.  Decree  accordingly.  Eilin- 
burgh  &  Glasgow  Railway  Co.  v.  Miller,  23d  M;iri:ii  1633, 
p.  349. 

ARRESTMENT— Maritime— Diligence— A  ship  may  be  effec- 
tually arrested  under  a  general  warrant  of  arrestment  in  tbe 
summons  in  common  form.  Clirk  v.  Loos,  l7th  June  1853, 
r-  452. 

ASSIGNATION- Absolute  and  Redeemable  Rights— A  party 
held  an  absolute  dit<positi..D  with  infurtmcnt  over  subjects 
belonging  to  a  party  who  was  afterwuvds  sequestrated. 
There  was  no  back-letter  or  similar  document  qualifying  the 
disposition,  but,  in  the  debtor's  sequestration,  tbe  bolder 
claimed  as  a  creditor,  valuing  and  deducting  the  subjects 
held  by  him  as  a  mere  security.  Thereupon  another  ponton 
having  cnt(.'red  into  nn  agreement  with  the  creditor  to  pur- 
chase bia  rii^lit  in  the  euljccts  licid  by  him,  the  seller,  in 
claiming  implement  fiom  tbe  purchasi-r,  tendered  an  ast^ig- 
nation  of  his  right,  describing  it  (is  in  security  for  a  debt 
KpeciBcd,  wtiilo  the  purchaser  insisted  that  it  should  be  as- 
signed in  the  same  absolute  form  In  which  it  stood  in  the 
Miller's  titles.  Qaejiion,  Whether,  in  tbc  ciicumstnncc,  the 
si-ller  was  bound  to  UKsign  absolutely  1  But — lleld,  that 
whether  tbe  seller  was  so  bound  or  not,  the  extrajudicial  re- 
fuiutl  of  the  seller  so  to  a«!<igo,  did  not  amount  lo  a  faibiru 
of  implement  on  his  part,  and  was  uu  dtrfence  against  the 
purchaser's  liability  in  an  action  against  bim  for  fultilmcnt, 
the  Sutler  offvriiig  to  grant  an  assignment  in  such  terms  as 
might  be  adjusteil  by  the  Court.  Edinburgh  and  tilosgow 
Bank  r.  Steele,  17tb  Feb.  1853,  p  245. 

ASSIGNATION  IN  SECURITY- Sec  Pr  of. 

ASSIGNATION,  INTIMATION  OF— 1.  It  U  not  necessary 
that  intimation  of  an  assignation  be  made  in  stiict  form  hy 
a  notarial  Instrument.  2.  Tetms  of  a  letter  from  the  assig- 
nee to  the  debtor,  which — Held  equivalent  to  intimation. 
Wallace  v.  Davlcs  &  Ohambres,  2;th  Uay  1853,  p.  415. 

ASSIONATION  OF  SECURITIES— Sue  Bankrapt  Act,  §  30. 


ASSIGNATION  OF  WRITS— See  TJmi.'*. 
ASSIGNEE— 8ea  liudat. 
AUDITOR'S  REPORT— See  Bipaua. 
AUCTION~Bee  Sak. 

B 

BANKRUPT— Sec  Interact. 
■  Sequestration — Appeal,  Competency  of— Sm«ei: 
Yict.  c.  41,  §§  54,  128 — ifeld  incompetent  to  tfifMl^ 
an  interlocutor  of  the  Sheriff' granting  diligeacebtitcn.' 
of  writs,  in  the  courseof  a  competition  for  tbeofieedtn 
on  a  sequestrated  estate.  M'Cubbin  ti  M'Giliinif,  J. 
1853,  p.  539. 

SequeatrntioD— Discharge — Concurrence— Suwc  1 1 


3  Vict.  c.  41,  §§  35,  122 — In  a  sequestratiua  il  i  tn^ 
and  of  the  partners  as  individuals,  tbe  vliola  iMtiba,j 
company  assets,  the  creditors,  «  ho  were  all  compufffRc*! 
loflged  affidavits  and  claims,  without  deducliag,  h  mJ 
the  individuals,  tlie  value  of  the  company  lisUilT.  T^l 
after  the  whole  estate  having  been  ezhaiuted  byfri^i 
paid,  a  minority  of  tbe  creditors  lodged  fmh  iSitr» 
ductinir  the  value  of  the  company  lialiilitr,  snj  toactn.  i 
an  application  by  the  bankrupt,  under  §  I!!, fordMAi.: 
without  composition,  both  as  a  partner  and  is  u  iit^ir.^, 
which  was  granted  by  the  Sheriff— i/fldl  on  ippai. *  i 
creditor  irho  had  not  lodged  an  affidavit  valaiiviiKliu  ' 
of  the  company,  and  therefore  wa«  not  entitled  "totVi 
the  individual  sequestration,  had  nevertheleu  i  litir:'-' 
poiie  the  application  for  discharge — and,  od  tbe  txta-  ' 
proceedings  recalled  as  irregular,  and  discharge  n&aC  ' 
tlahi.   Aljison  and  Sons  v.  Crnbh,  tit  Mireh  ISU,f  i* 

  Si>que8tration,  Reculof — Concurrence— Afidiiii^' 

tute  2  &  3  Vict.  c.  41,  §§  9, 23— A  sequestntioa  vtt^i 
on  application  by  tbc  bankrupt,  with  cuncurrenaUtkiK 
agent  of  a  banking  company,  who  claimed  oo  the  imC' 
a  bill  granted  by  the  bankrupt,  and  spcdilIyIad«r«Jb:i 
hanking  company.  The  coocarrciit  described  bint^ii . 
afiidnvitas  "ageiit  fir  and  on  behalf  uf*  the  binkitigt'iap' 
and  deponed  that  the  bankrupt  was  indeblei  tvitf 
owing  to  him,  as  agent  afore^ait},  tbe  aDimnt  of  tbeki 
a  petition  for  recal  of  the  sequestration— 1- 
hiM  having  b^n  specially  indorsed  to  tbe  bub)^:' 
transferred  by  them  to  the  concurrent,  either  bf  iah^^ 
or  otherwise,  the  latter  was  not  entitled  to  imkeilViri' 
the  character  of  a  creditor,  either  in  hii  o«  n  '  * 
trustee  for  the  bank.  v.  That  the  bank,  tlKivfe«.»""* 
only  creditor,  and  the  ciim-nrrent  being  only  i  Ind  j 
and  nut  the  manager,  caslder,  secretary,  or  otiw  pw* 
officer  of  the  bank,  i^utd  not  make  affidavit  tottfivt'P 
tlio  statute  3.  That  it  was  no  answer  to  Dw  pclitir* 
rocal,  that  another  creditor  had  appeared  p^^tt  Sk  I'M 
cur  in  tlie  sequesiratioo,  in  respcvt  that,  by  §  IS  o'ai* 
tute,  anuthcr  creditor  is  allowed  so  to  appeir  si>d  cmc^ 
in  case  of  withdrawal,  bankruptcy,  or  death  rf  O"-  «?■ 
concurrent,  in  none  of  wliicli  oases  the  origi«l  nft'>*| 
stood.  4.  Nor  that  all  the  bankrupt'sothercred*"*"**' 
approved  of  tlie  sequestration  ;  and  tlie  s«|iw»tft'*'* 
called  accordingly.  Campbell  v.  tl\lc%  !7th 
p.  413. 

B.\NKUUPT  ACT,  §36— Assignntiooof  Secsrities-f-'*'' 
tion — A  creditor  in  a  sequestration  holdii^  cort«ii •<*'* 
valued  them  at  £5  in  his  affidavit.  The  Diinstni't*^ 
tory  meeting  of  the  creditors  bore,  that  IhecfsdltsnW'' 
the  arrcDlmeiits  and  securities  at  liw  valualioa  f"*^ 
by  ihe  claimant,  and  called  uo  him  to  granl  san*^ 
thereof  ■*  in  terms  of  Uw,"  and  to  take  psynMsfi^* 
ti  .n  ;  n:j  mention  being  made  of  tbc  adilitloed  Vf*' 
set  forth  in  §  36  of  the  statute— TyeU that  tUlM>^'! 
dition  was  implied  by  tlie  expression  "in  tsfsslk*JJ 
that  tbe  creditor  was  therefore  bound  to  B""**Jj5l 
on  n-ceiving  payment  of  the  valuation,  wliliAiei** 
per  cent,  in  lorms  ot  the  statote.  GrelgfLGiMW**' 
1853,  ^  4U.  ' 

  2  i  3  Vict.  c.  41  §§  II,  103— PiefeiMU'  ""^fl 

VoiichtTs — Process— A  co'cautiuiier  ht%  ' 
credit,  chiiniod  in  the  dfl  tor's  svqi 
pn^ferably  for  liis  proporiion  of  liie 
This  he  had  paid  to  a  co^uibmer, ' 
wlwle  balnno(Hl»Q;^  tiMXK 
au  assiiinatiuii 
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debtor.  Tlie  trustee  ranked  the  claim  a«  an  ordtnsry  delit, 
but  refitted  to  rank  It  prefer&bly,  on  ttie  unmnd  tlint  '.lis 
claliu«nt  bod  no  assignation  to  the  iiibibition  from  his  co- 
caationcr,  and  had  Dot  prtidaaed  the  letters  thcmscWet.  Tho 
clulmsnt  appealeil  to  the  Sheriff,  and  obtained  and  tendered 
as  productions,  the  letters  of  inhibition,  and  also  an  asjigna- 
tton  to  tbeu  from  hli  co-eaationer,~but  the  Sheriff  refused 
tt«  aptieNl,  on  the  ground  tliat  these  docnmcnts  efaoald  have 
bren  prdriaeed  before  the  truatee^T'Ae  Court,  on  appeal, 
mlUr$i  the  jadgment  of  the  ShertflT,  and  remitted  to  the  tnistee 
to  receive  tlie  rtrwaments  tendered.  Hunter  v.  WoUcer,  26th 
Feb.  M133,  p.  ««f>. 

BA8TABD— See  Ct»ne  Bononan.  Poor. 

BILti— See  R^artna  to  OoA. 

BILL-CBAMBBR-See  ££(  ^ItU  Pendbu^  Proem. 

BILL  OF  EXCEPTIOKS~See  Evitknet.  Maiica, 

BILL  OF  EXCHANGE— See  DomieOe.   Ezpmtet.   Joint  A-l 
efulart.    Joint  OWfftUion.    R'frrmee  to  Oath. 

 .  DUi^Dce — Suspension — A  bill  having  been  drnffn  up- 
on Mcssis.  J.  and  D.  Bl'A..  it  was  accepted  by  the  individual 
rignatAreg  of  J.  M'A.  and  D.  M'A.,— Snapension  hr  the 
drawer  (who  arerred  thai  ha  bad  indorsed  the  bill  before 
accepts  now)  of  a  chat^  at  the  iuiitance  of  the  indorsee,  on 
the  gronnd  that  the  bill  bad  not  been  doly  negoiiated,  inof- 
mnch  a»i  It  wan  not  accepted  by  the  firm  of  J.  and  D.  U'A.— 
ZbituMd.  Johoetm  *.  CUftonbiU  Coal  Co.,  2^th  Xor. 
p.  G9. 

Indonation— Dliigeoce,  Summary — An  IndorsaUon  of 


ft  bill  of  mchange  to  a  babk  agent  not  named— ZMf  Inefft^- 
t«al  an  a  gronnd  of  summary  diligence.  P'Tascr  t>.  Banner- 
man,  81st  June  18&8,  p.  458. 

Joint  OtiligalJon — I'rettnmptioti—  A,  a  director  of  tlte 


B  juint  rtock  company,  beini;  indebted  to  C,  another  direc- 
tor, granted  him  a  bill  U>t  £5000,  whicli  C  indorsed  with  hid 
own  nanu  rimply,  and  discounted  with  the  1>  bank.  C  was 
ftfe  Uris  time  IndeMed  to  the  B  company.  In  retoni  for  the 
£6090  biU,  the  bank,  in  place  of  cosh,  gave  C  another  bill, 
on  Mkcther  bank,  for  the  anotint  of  the  fircl  bill,  less  Oia- 
coSD^  }>arable  to  the  B  compnn)-.  A  and  0  indorsed  this 
wcond  biU  as  "  directors ;"  it  was  discounted,  and  the  firo- 
ceeds  were  it^ade  orer  to  the  B  company.  The  £5000  l^ill 
baring  laeen  diibononred,  tlie  B  l»nk  claimeil  payment  from 
tbe  joint^tock  company,  on  the  ground  that  the  bill  hnd 
truly  been  their  property,  hod  been  discounted  by  or  for  be- 
hoof c^tkMo,  and  they  bad  drawn  the  proceede.  Ciroiini- 
Ftances  in  which — Sild,  that  the  only  names  on  lbs  lill 
Fued  on  being  tboee  of  A  and  C  an  iudirldnals,  there  was,  nt 
facie  of  the  bill,  nothing  to  raider  tbe  defenders  linble,  nor 
was  tbere,  extrintio  of  the  bttl,  nvidenoe  of  such  connection 
on  tbeir  part  with  tbe  bill,  as  to  render  them  liabW.  Kortli 
British  Bank  v.  Ayrshire  Iron  Company,  29th  Juie 
p.  460. 

nONA  FIDES -See /n((Te*(.   Royal  Burgh, 
BRIDGE— See  Ei^ail 

BURGH— Corporation— Notour  Bankmpt— Stalnte  54  Geo 
III.  c.  1S7 — ^Tbe  Corporation  of  a  burgh  cannot  be  ma*le 
ootom  bankropt.   Hogan  v.  Wilson,  19th  Fob.  1868,  p.  2S0. 

 >  Election  of  Town  Ounncil— Statutes  16  Oeo.  II.  c.  11 ; 

a  &  4  Will.  IV.  c.  V7— Title  to  Sue— The  provisions  of  16 
0t90.  II-  c.  11,  do  not  apply  to  burghs,  other  than  royal 
borg^tbough  returning,  orcontributing  to  return, raembeis 
to  psiirliament ;  and  acoordingiy,  in  a  reduction,  by  an  nn- 
MooeMral  candidate  for  the  office  of  town-oouncillor,  of  the 
uiootiim  tbe  sncoenfDl  competitor  to  the  cnnncil,  and 
htosnbsequent  elvctioo  to  the  prorost^ji — Udd,  1.  That  Die 
yyjcer  had  a  geod  title  to  sue.  2.  That  it  woe  no  bar,  thnt 
tfaesKtlon  was  «iot  raised  lill  more  than  two  months  after 
ttoa  «Iectioc8.    Stewart «.  Martin,  12th  Jnly  1B58,  p.  630. 

fiUtute  8  ft  4  wm.  IV.  c.  77— Election  of  Magistraftcs 
«mI  Tawn-Oonndl— Disfiranoliisemeat— 1 .  Qwulton,  Whether 
Mm  <Iourt  have  power  to  appoint  maoogers  to  perform  tho 
Jmii  I  of  the  town-eouncH  and  magistrates  of  a  burgh,  except 
b>  tt>B  circumstODcee  only  where  no  legal  connoil  or  magi»< 
jj^rj  is  in  existence  T  2.  Where  tbe  election  of  town- 
sillora  of  a  burf^  was  brongbt  coder  redacti<«n  — 
.  That,  pending  the  challenge,  it  was  competent  for 
|nrU«»  boUttng  the  poBitiMt  of  auglslFates  a>nd  town- 
llf  to  cany  on  tne  whole  ftmetioati,  Jadioial  nn-l 
t(re,  of  a  legally  Reeled  town-cotim^  Marian, 
r,  35lih  Jan.  1868,  p.  198. 

SCOTTISH  JURIST. 


BURQH  ELECTION— Petition  and  Compl^nt— Statute  16 
Ow.  TI.  c.  11,  §  24— Process — A  borgh  eluolion  took  place 
on  15th  September,  A  petition  and  complaint  against  it 
was  boxed  to  the  Inner  Honse  on  12th  Novomberfullowing, 
bnt  was  not  moved  in  till  ICth  November,  when  it  appeared 
for  the  first  time  in  the  rolhi  of  Court,  and  warrant  for 
service  was  granted— ITeU  that  boxing  is  not  "  preBestitig" 
to  the  Court,  and  that  as  the  petiUon,  though  not  appewing 
in  the  rolls,  mi^'ht  have  been  moved  In  before  tbe  expiry  of 
two  months  after  the  date  of  the  elecUon,  the  same  wan 
incompetent  under  16  Qco.  II.  c.  11,  §  24.  Kidd  v.  Yonng, 
12th  Feb.  1853.  p.  282. 

BUBQH,  ROYAL— Election  of  Utigistrates  and  Councillors— 
DIsfrancliisomcnt— Minor— Statute  8  &  4  Will.  IV.  c.  76— 
In  one  of  the  rc^al  burghs  excepted  from  the  provieioas  of 
this  statute,  on  occasion  of  tbe  annual  election,  the  town- 
cocncil  elected  as  councillors  the  full  number  of  perwns 
required  by  the  sttt,  but  one  of  them  wasdisquulifled — Htld 
that  the  election  was  null  and  void,  and  that  the  necessary 
consequence  was  the  disfrauchisemcnt  of  the  bnrgh.  Kidd 
•.  Mo^strates  and  Town-OunncU  of  AnBtrather- Wester,  17th 
Deo.  1862,  p.  170. 

■  Election  of  Maglstrate-t  and  Count^Ilon — RedootlOD— 

Statute  16  Geo.  II.  0. 11,  §  24— The  magistrates  of  a  royal 
burgh  had  tbe  power  of  choosing  their  snccessors  annaally 
in  September,  a'l  oballeni^es  of  the  election  requiring,  under 
the  statute,  to  be  brought  within  two  months  thereafter. 
Ou  12th  November  1861^  a  petition  and  compMnt  was 
bronght  against  the  election  of  17th  September  preceding. 
On  17th  December  1852,  the  Co«rt,  npon  this  application, 
reduced  and  set  a^de  tbe  election,  and  declared  it  null  and 
void.  On  l&th  September  1852,  tbe  parties  whose  election 
was  then  under  challenge,  and  subsequently  set  aside,  bad 
made  a  new  election  of  magistrates  and  councillors.  Certain 
bnrgetiseB  and  inhaUtanti^  in  January  1868,  preaeated  a 
petition  for  the  nomlnaNon  of  interim  managers,  on  the 
gronnd  that  the  buri^h  bad  been  diefranchised  by  tbe  pre- 

-  vieuB  judgment  of  tbs  Court,  and  that  the  magintracy  and 
council  were  vacaut — Htld,  1.  That  as  tbe  parties  now  pro- 
fe^iag  to  net  as  m^istrates  and  couQcillors  derived  their 
title  irons  an  electing  body  whose  own  title  bad  been  re- 
duced and  set  aside,  a  reduction  of  that  deriratlve  title  (the 
election  of  September  1862)  was  tmnecewaty.  2.  That  tho 
statutory  rule  of  challenge  wUhU  two  months  did  not 
applv.- Petition  grauted.  Kidd  v.  Toung,  11th  Much  1868, 
p.  324. 

Statnte  8  4  4  Will.  IV.  c.  76— Tbe  exception  from  tho 


provisions  of  this  statnte,  of  the  nine  royal  burghs  enume- 
rated in  schedule  F,  extends  to  the  whole  provisions  of  tiiat 
act.  Kidd  «.  HaglstratM  and  Town-ConnoU  of  Autnitber- 
Wester,  17th  Deo.  1862,  p.  170. 
BUBDEN-See  En'aU. 

C 

CANCELLATION  OF  SilABBS,  EFFECT  0F-8ee  Railway. 

GARBIEB — Deviation  from  Instructions — Culpa — Acquies- 
cence—A  ciurier  was  instructed  to  ship  goods  to  a  partica- 
lar  port  by  "  the  E^rl  of  Zotland  only,"  but,  instead  of  do- 
ing eo,  shipped  them  by  the  Magnet,  a  vessel  bound  to  the 
same  port,  and  returned  a  receipt  for  them  signed  by  tbe 
mate  of  tbe  latter  vessel.  The  Magnet  foundered  at  sea,  and 
tbe  goods  perished,  but  the  Earl  of  Zetland  arrived  s^e  In 
port.  Circumstances  in  wbicb— .Se^  1.  That  the  carrier 
was  liable  in  the  valne  of  the  goods.  2.  That  the  circum- 
etauce  of  the  receipt  signed  by  the  mate  of  tho  Magnet  be- 
ing read  by  the  owners  of  tbe  goods  (asaumrag  this  to  be 
provctl),  and  no  complaint  made,  did  not,  cooddering  its 
termfi,  infer  acquiescence  on  their  mrt  in  the  erroneonsuilp- 
ment.    Aitcbeaon  v.  Gilmour,  23d  Feb.  1868,  p.  261. 

CAUUIER,  LIABILITY  OP— Insurance— Where  the  owner 
of  goods  directed  a  carrier  to  take  them  to  the  ship's  side, 
and  ship  them  by  a  particular  vessel  named,  and  by  00 
other,  and  tbe  carrier  shipped  Cbem  by  another  vessel,  and 
they  were  lost— C^wn,  That  the  owner  was  nnder  no  ob- 
ligation to  UiecarriertolnsnreUHMn.  Aitebccoo*.CHlmonr, 
2id  Feb.  1863,  p.  261. 
CAUTION— See  Pador  Lota  Tylaris.  Sutpmtwri. 
CAimONER— See  £r<dniM.  B^m»e».  LandtordoKd  Ttiianl. 
MeAnne$  to  Oath.  -  r\n]j:> 

II        Oonjnnct  and  Sereral  Obligation  —  Dlsohtlcg^mi&e 
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parties  became  joint  cnutrnncrs  for  a  cash-credit.  During 
the  currency  of  the  obligation,  one  of  the  cautionera  having 
become  inuolrent,  was  discharged  by  his  creditors,  among 
whom  was  the  bank  by  which  the  cash-credit  was  granted, 
of  all  claims  and  debts  due  to  them  at  that  date.  No  in- 
timation of  the  discharge  was  made  to  the  co-cautioner. 
The  discharge  having  been  held  to  lilwnite  the  insolvttnt 
from  hifl  caationary  obligation — Held  that  tlie  co-cantionGr 
was  therebr  also  liberated  in  full.  British  Linen  Co.  v. 
Thomson,  2Cth  Jan.  1858,  p.  200. 
CAUl'IONER—  Damage,  Consequential— Suspentdon— Dili- 

Sence — A,  in  September  1846,  poinded  furniture  belonging  to 
Is  debtor,  and  obtained  warrant  of  sale.  B  presented  a  note 
of  snfipension,  and  obtained  interim-interdict  against  the 
sale,  but  the  Biiepeosiun  was  dismissed  in  December  1848. 
The  poinding  was  then  asleep,  and  A  did  not  obtain  a  se* 
cond  warrant  of  sale  till  March  1849,  when  be  was  prevent- 
ed selling  by  a  second  siispension  presented  Ijy  0.  The 
second  suspension  wai  aira  disinissed.  A  advertised  a  third 
sale,  when,  in  July  1849,  the  debtor's  landlord  sequestrated 
the  ftaraitDTe.  Action  at  the  instance  of  A,  against  the 
cautioner  in  the  flmt  suBpension,  for  payment  of  the  ex- 
penses of  the  second  suspension,  and  of  the  amount  of  the  de- 
cree on  which  the  poinding  proceeded,  dismissed,  there  be- 
ing no  allogation  of  mala  fida  on  the  part  of  B,  in  respect — 
1.  of  A's  delay  of  three  months,  after  dismissal  of  the  flrst 
snspenrion,  in  carrying  out  the  diligenct.' ;  and,  2.  that  Uie 
fomiture,  in  bo  far  as  regarded  the  landlord's  hypothec,  wna 
in  no  worse  condition  in  December  1848,  than  when  the 
poinding  took  ]>Iace,  inasmuch  as,  in  December  1848,  the 
debtor  having  paid  the  rent  up  to  Martinmas  of  that  year, 
it  was  liable  only  for  the  rent  of  the  half-year  to  Whitsun- 
day 1849,  whereas,  when  the  poinding  took  {dace,  it  was 
liable  for  the  whi^e  year's  rent.  Bachanan  v.  Duuzlas,  8d 
Feb.  1868,  p.  222. 

 Suspension— Diligence — Eipcnacs— Qu«(r/n,  Whether 

the  cautioner  in  a  su^ipension  be  liable  for  more  than  the  ex- 
penses  of  that  process  7  Bachanaa  v.  Donglas,  8d  Feb.  1668, 
p.  222. 

OAUnONEB,  DISOHARGE  OF— Undlord  and  Tenant— 
ClrcnmxtancBs  in  which— //eU;  tliat  the  landlord  of  an  agri- 
cultural subject  hsd  taken  Mils  in  payment  of  rent,  and  that, 
having  given  time  to  the  tenant,  ha  had  thereby  liberated 
the  tenant's  cautioner.  Richardson  t>.  Harvey,  29lh  March 
1863,  p.  S69. 

CERTIFICATION— See  Suspention. 

CESSIO— Rtatnte  6  &  7  Wiif.  xr.  e.  66,  §  IS— Terms  of  an  In- 
terlocntor  which— /TtrU  not  to  amount  to  a  decree  of  ceasio, 
and  consequently  not  to  operate,  under  6  &  7  Will.  IV.  c. 
66,  §  16,  as  a  conveyance  of  the  debtor's  propertv  to  liis  crc- 
ditom.    M'Oregor  v.  Dobie,  14th  Dec.  1852,  p.  154. 

CE.SSIO  BONORUU— Bastard— Aliment— There  is  DO  rule  to 
the  effect  that  the  benefit  of  cessiolsnot  to  be  granted  where 
t)ie  principal  debt  contists  of  bypast  aliment  of  a  bastard 
child.  Circumstances  In  which,  the  principal  debt  consist 
log  of  such  aliment,  and  the  expenses  of  an  action  to  con- 
stitute it,  the  benefit  of  ceasio  was  granted  on  the  applicant 
finding  caution  for  fatare  aliment.  Cassells  v.  Keddie,  27th 
Not.  1852,  p.  88. 

CtlAROB— Citation— Process — Domioile— Redaction — In  a 
redaction  of  a  charge  and  warrant  of  imprtaonment,  on  the 
ground  that  the  copy  charge  had  not  lieen  left  at  the  proper 
domicile  of  the  debtor — Oircumstances  which  were  found 
insufficient  to  support  the  action.  Oray  v.  Boliertion,  16tb 
Dec.  1852,  p.  108. 

CHABGE,  MINUTE  CBATINO  WARRANT  TO— Sec  Dm- 

CHURCH— See  Exeamhion.  Poor. 
CITATION— See  Charge. 
CLAUSE— See  Foreign.    Partnt  and  Child, 
CLERICAL  ERROR— See  Process. 

  Titles.   Hay  v.  Lanrie,  10th  March  1868,  p.  823. 

COMMISSION- See  A-ftrenoa  to  Oath. 
T,  :«5^tKW— See  Priof. 

VTION — Bee  Landlord  and  Tenant.  Railway. 
}Y — See  Evidence.    Parinerahip.    Proten,  Sail. 
\mittg  Note.    Svtpemion.    Salmon  Fithery  Atit. 

AND  OMITTED— See  Proof.  ■ 
N— Bee  ItOerdist. 
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CONCURRENCE— See  Bankrupt. 

CONFIDENTIALITY— Sue  ^^ancf<72i0rf.  EndemM.  Titk 
to  Purtue, 

CONJUNCT  AND  SEVERAL  OBUGATION— See  Expamt. 

Cautioner.  Trwtt. 
CONSENT— See  EataiL 

CONSTRUCTION— See  ^antn(^.^c«.§  86.  Deathbed.  EnA 
Feudal.  Foreign.  Heritablt  and  MovetAle.  Joint  AdKnttur. 
Landlord  and  Tenant.  Legacy.  Obligation.  Pvrent  and  ditd. 
Poor.  Poor.Raiea.  Proof.  Ratbeag.  R'fremce  to  OaOt.  Sta- 
tuU.   Sueeenion.   Trvai.   Trrut-BeeJ.  Vettinp. 

■  ■  SetUom'ent — Legacy— A  tnist-settlement,  after  pnxrid- 
iog  uomerous  legades,  directed  that  the  rciddoe,  if  anc, 
should  be  divided  among  the  legatees  whose  legacies  ex- 
ceeded £100,  and  that  in  ttte  event  of  the  estate  in- 
sufficient for  payment  of  all  the  legacies,  every  lega^  a- 
cecding  £100  should  suffer  a  proportiooil  abatement  A 
considerable  residue  having  arisen — Beld  that  it  was  dirio. 
hie  among  the  legatees,  wlioBa  legacies  exceeded  llOQ.^ 
eapUa,  and  not  in  proportion  to  the  amount  of  tbdr  respec- 
tive legacies.   Pitcairn  v.  Thomson,  7th  June  1853,  p.  440. 

 Triist-Dccd— Fee  and  Liferent — A  trust-deed  appnst- 

ed  trustees  to  convey  the  testator's  estate  of  L  to  his  eUtst 
son  on  his  attaining  25  years  of  age,  "hardened  and  quali- 
fied, however,  in  such  a  manner,  as  It  shall  not  be  in  tttt 
power  of  my  son  to  sell  or  dispose  <tf  the  said  ectate  Avmf 
bis  life,  but  he  shall  only  be  enUtled  to  the  liferent  tbwwrf, 
and  failing  of  him  by  decease  without  ieaviog  lawfiol  isw 
of  his  body,  tliat  then  the  said  estate  sball  retom  to  ny 
eldest  daughter  if  in  life,  and  failing  thereof,  to  ber  cliildren. 
whom  failing,  to  my  second  daughter  and  her  heirs."  Tbe 
deed  farther  provided,  in  the  event  (which  hsppeiMd>of  tbt 
testator  having  no  son,  a*  follows : — I  direct  and  a^unt 
the  said  estate  of  L  to  be  made  over.  In  the  forewJd  manan. 
and  under  the  foresaid  burdens  and  qualifications,  to  nj 
eldest  daughter,  upon  ber  attaining  the  age  f>f  25  yearns 
being  lawfully  married,  whichever  of  these  events  shall  fiift 
happen ;  and  failing  lier  by  decease,  and  withoat  kario; 
lawful  issue  of  her  body,  then  I  direct  tbe  same  to  (te  msde 
over  to  her  immediate  younger  mster,  under  the  said  bttnleu 
and  qualifirations ;  and  faiOng  her  also  by  decease,  witfawt 
leaving  heirs  of  her  body,  then  to  my  youngest  daogfateranil 
the  heini  of  her  \xy\y."~~Held  that  tbe  eldest  danghler  ami 
her  son  ha  ]  not,  as  liferentrix  and  fiar,  the  right  crfalwolste 
disposal  of  the  estate.  Campliell  r.  Campbell,  8d  Dea  18S^ 
p.  124. 

CONSULTED  JUDGES,  OPINIONS  OF— See  Pneru. 
OONTINQENCr— See  Proem. 

CONTRACT— See  ^^nvffim^.  ArhUrati^  Landlord  and  TmfX. 

CONTRACT,  ADOPTION  OF— See  8ak. 

CONTRACT.  BREACH  OF— See  S&ib,  JTosto- of. 

COPARTNERY— See  Int^t. 

CORPORATION— See  Burgh. 

CORRUPTION— See  Aihitratton. 

COUNSEL— See  Etpenm. 

CRIMINAL  CHAROE,  RECOVEBT  OF— See  UrdAimim. 
CULPA — See  Carrier.    Matter  and  Servant.  JEsMrsriM*. 
CURATOR— See  ./urotorj/ Oiwjton.  Minor. 

 Process — Although  curator,  who  had  acted  for  mio<s!', 

produced  discharges  from  their  late  wards,  the  Court  refBacd 
delivery  of  the  Iwnds  of  caution  to  the  curators  exo^  oa 
report  and  approval  of  their  accounts  by  the  Aecoumtaatef 
Court.  Steele  and  othei«,  petitioners,  9lh  Dtfcl8GS,aIt^ 
CURATOR  AD  LITEM— Husband  and  Wife— ProGe»-bMi 
action  of  adherence  laised  in  the  Sheriff-Court  at  thelMtnei 
of  a  husband,  the  wife,  on  deci  oe  being  pronouncod 
her,  advocated,  and  pleaded  tliat  the  whole  preee«lli|i 
were  auU,  in  resect  that  no  Btnynr  ari  ttent  bmd  beetir 
pointed  to  her.  TheOourtrefb>HlolMMtrth«p1eaeiiliM, 
but  appointed  a  curator  ad  Utm,  advocated  the  CBBseifyf* 
ed  up  the  record  and  proof,  and  allowed  the  curator,  m ear-, 
sideration  of  the  whole  cause,  to  report  wtwtberbtjMlA 
to  make  any  addition  to  the  recant  tiMpbt  HvSiA  < 
Richmond,  24th  Feb.  1868,  p.  2£7. 
CURATOR  BONIS— See  Minor,  TnaL 

 Process— 1.  Mere  physloU  de&c^  soofa  af  UaiwuWtai 

in  the  organs  of  speech,  is  not  a  ia£Rc:ient  tuBsaBUrdivHV' 


inga  party  of  the  management  of  bisa&ln,  br1faeB||>M- 
meat  of  a  curator  hom*.  2.  An  ay^ntHdJob  iHluiMflrl^ 
to  a  woman  whose  n^ii^axmmifi^miawM^ 
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of  hn  iatelligence  in  the  roioil  of  the  Sheriff-substitute,  be- 
fore wfaom  she  was  suing  trustees  for  payment  of  a  Bum  due 
to  her  tinder  the  BetUemcot  of  a  deceased,  refused, — her 
Bifciiity,  and  capacity  for  managing  hera&ira,  being  vouched 
by  a  certificate  signed  by  two  medical  men.  Kirltpatriclt, 
potiUoner,  8th  June  185S,  p.  441. 

CURATOR  BONIS— Special  Powers— Lunatic— Power  will 
not  be  given  to  a  curator  bonia  to  make  up  tltleB,  nnless  on 
■p«cial  causa  shewn — Gircumslances  in  which  such  power 
was  given  to  the  corator  of  a  lunatic,  but  only  on  production 
of  a  letter  from  the  superior  calling  on  the  petitioner  to 
make  up  a  title.  Wilson,  petitioner,  14th  July  1868,  p.  634. 

OUBATOK  BONIS,  LIABILITY  OF— IVnst— Lunatic— Uir- 
omnstaneeB  in  wtdeh,  the  eura'or  bonU  of  a  Innatic  having 
lent  curatory  funds  on  an  heritable  seoarity,  the  estimated 
value  of  which  considerably  exceeded  the  Bum  lent,  but  the 

Erice  of  which,  on  being  sold,  did  not  cover  the  loan,  fbund 
able  for  the  loss.  Forsyth,  minuter,  28th  Jan.  1858,  p.  205. 

D 

0AHAOB— See  Saih>a». 

DAMAQB.  CONSKQUENTUL-Soe  (to*6r.«-. 

DAMAOES.  NOMINAL— See  E^en»ea. 

DAMAQES— See  I*9i«.   Lord  AdvtAate^   Matltr  and  Servant. 

BaOaay.  Reparation. 
DAT£— See  Satine. 

DEATHBED— Bntall-^rocation— Title  to  Sue— An  entail 
was  executed  in  favoor  of  a  series  of  heirs,  ezcluiling  the 
entailer's  heir-at-law,  and  reserving  full  powers  of  slteniiiin 
and  revocation.  On  deathbed;  the  entailer  execnted  a  deed 
revoking  the  fetters  of  strict  entail,  but  leaving  the  deed 
intact  as  a  conveyance  and  destination — Held  that  this 
second  deed  gave  the  entailer's  heir-at-law  no  interest  to 
challenge  the  destination  and  conveyance  whereby  he  was 
excluded  from  the  succession,  Hiiler  v.  Marsh,  6th  July 
1863,  p.  487. 

 Reduction— Trust-deed— Conrtruction— Liferent  and 

Fee — 1.  Terms  of  a  trust-deed  under  which  it  was  held,  that 
a  right  of  liferent,  and  not  of  fee,  in  the  residua  of  the  trus- 
ter's estate,  was  conferred  npon  his  daughter,  with  a  power 
to  settle,  destine,  and  convey  the  fee  of  the  residue  so  to  be 
liferented  by  her.  2.  In  the  event  of  failure  to  exercise  that 
power,  the  fee  of  the  residue  was  destined  to  A,  B,  and  C— 
Meld  tliat  a  mortii  auia  deed  executed  by  the  daughter  in 
exercise  of  the  power,  was  not  challengeable  on  deathbed  at 
the  instance  of  A,  B,  and  0.  Morris  v.  Tennant,  7th  June 
1858,  p.  432. 

DECLARATOE—See  Proof. 

DECLARATOR  OF  MAKUIAQE— Sea  Summtmt. 

DECBB&-ARUn'BAL-See  Arbilratim. 

DECBEB  IN  ABSENCE— See  Erpenta. 

  Beponing— Statute  1 A  2  Vict.  c.  86,  §  5— Suspension- 
Process — In  a  suspension  of  a  charge  upon  a  decree  in  ab- 
sence of  the  Court  of  Sewion,  in  terms  of  §  5  of  1  &  2  Vict. 
e.  86 — Httd  that  the  course  of  procedure  which  was  adopted 
in  the  case  of  the  E<linburgh,  Dundee,  and  Perth  Railway  v. 
Bowan  and  Co.,  ISth  July  1862,  was  applicable,  that  the 
Boppeoder  could  not  be  reponed,  but  that  the  reo>rd  fell  to 
be  made  up  by  way  of  reasons  of  suspension  and  answers. 
Moir  V.  Doughty,  JOth  Feb.  1868,  p.  231. 

DECREE,  CONSTBUCTION  OF— See  Teinds. 

DBBD— See  Tntst. 

DIBFAUATION— See  Lord  AdvoeaU. 

DBFOSIT— Sec  Reter.tion. 

DESIGNATION— See  Pmm. 

DKffriNATION-^e  Enta  I. 

DBBTINATION,  POWER  TO  ALTER— See -ffn/oil. 
DEVIATION  FROM  INSTRUCTIONS— See  Carrier. 
DIXtlGBNCS— See  AlvMnUtry  Provition,    Arralment.    Sill  of 
£3BcJtange.   Cautionfr,   Domicile.   Executor,  Liability  of.  Ex- 
pemaeM.   Lwd  Advocate. 

—  Chai^  Minute  Craving  Warrant  to — Statute  1  &  2 
VSet.  c.  11^^  §  7 — Where  the  place  and  date  were  omitted 
at  fcbe  otmmencement  of  the  minute  craving  warrant,  under 
IAS  Vict.  c.  114,  to  charge,  by  virtue  of  an  extract  regis- 
tand  piotcst,  at  the  Instance  of  an  assignee — Note  of  sus- 
tot  of  the  charge,  passed.  Jamieaou  v.  Wilson,  17th 
,1668;  p.  244. 

•  JSaver— Evidence— Where  the  holder  of  a  diligence 
f  IMttTPT  of  all  entries,  in  bpokB.refttfripg  to  the.  sutjcct 


of  the  action,  calls  for  certain  entries  only,  the  opposite 
parly,  la  order  to  meet  these,  is  entitled  to  ins^t  on  recovery 
of  the  whole  remaining  entrias  &IUng  under  the  terms  of 
the  diligence.  Thorburn  &  Trncman  v.  Hoby  &  Company, 
22d  June  1863,  p.  460. 

DILIGENCE,  SUMMARY— See  Bm  t>f  Exchange. 

DISCHARGE— See  Bankrupt.  Cmioner.  Joint  ObUgaiion, 
Legacy.  Minor. 

•■  —  -  Personal  Bar — A  party  having  been  bequeathed  a  free 
yearly  annuity,  the  executor  of  the  testator,  in  paying  tho 
annuity,  retained  a  certain  sum  from  each  payment,  on 
account  of  legacy  duty,  until  the  sums  retained  amounted 
to  the  legacy  duty  exigible  on  the  bequettt.  The  receipts 
granted  by  the  legatee  bore  reference  to  the  deduction  as 
made  on  account  of  legacy  duty  "  due  1>y  me." — ffdd  that 
the  legatee  was  not  barred,  by  the  terms  of  the  receipts, 
from  Insisting  in  an  action  for  payment  of  the  snou  reiidiud, 
on  the  ground  that  the  I>equcst  was  one  free  of  legacy  duty. 
Beaton  v.  Bulloch,  8th  Feb.  1853,  p.  229. 

DISENTAIL-See  Siupention. 

DISENTAIL,  PETITION  FOE— Interlocutor— Erasure— Pro- 
cess— After  a  petiUon  for  disentail  bad  been  granted,  It  was 
discovered,  subsequent  to  extract,  that  in  Uie  Interlocutor 
of  Oourt  interponing  authority  to  the  instrument  of  disen- 
tail, and  granting  warrant  to  the  keeper  of  the  register  of 
taillies  to  record  it,  the  words  "  instrument"  and  "  taillies" 
were  written  on  erasures.  The  Court,  on  the  application  of 
the  (original)  petitioner,  granted  warrant  on  the  extractor 
to  retransmit  the  proceas  to  the  cleik  of  Court,  with  a  view 
to  the  Court  pronouncing  the  Interlocutor  of  new  ;  but  o6- 
terced,  that  the  erasures  did  not  form  any  objecUon  to  the 
validity  of  the  decree  Cadell,  petitioDer,  18th  Jan.  1853, 
p.  179. 

DISFBANCHrSEMEKT— See  Burgh.   Burgh,  JOoyaL 
DirORCE— See  Jurie  Hction. 

—  Adultery — Ilustmodand  WIfit — Perstmal  Bar —Mora — 
itemisslo  Injuriie—Presnmptton— CircnmetMices  and  mora 
in  which  the  Court  refused  to  entertain  an  action  of  divorce 
on  the  ground  of  adultery.   A  v.  B,  20th  J.uly  1863,  p.  666. 

DOMICILE— See  Charge.    Juried-c'ion.    Ptrtonal  Bar. 

 Diligence — Bill  of  Exchange — A  party  accepted  a  bill 

addressed  to  him  as  "shipowner  in  Aberdeen,"  and  pay- 
able at  a  bank  there.  Diligence  was  done  upon  the  bill, 
and  the  charge  was  left  at  the  house  of  the  acceptor's 
titer  in  Al}erdeen,  where  the  acceptor  usaally  resided  when 
in  that  town.  A  reduction  of  the  diligence  having  been 
raised  on  the  ground  timt,  at  tho  date  of  the  charge,  tho 
debtor  had  no  proper  residence  or  domicile  in  Alierdecn — 
Held  that,  in  the  circumstances,  there  was  a  sufficient  resi- 
dence or  domidle  proved  to  sustdn  the  diligence  as  valid. 
Ballinten  v.  Connon,  l9th  Nov.  1852.  p,  24. 

DBAINAGB-See  JShfinl. 

E 

ELECTION  OP  MAaiSTRATES  AND  TOWN-CODNOIL- 

See  Burah. 

ELECTION  OF  MAGISTRATES  AND  OOUXCILLOBS— 

See  Burgh,  Royal. 
ELECTION  OP  TOWN-COUNCIL— See  BurgA. 
EMPLOYMENT— See  Oath.  Reference  to. 
ENTA IL— See  Deathbed.  ExcamUan. 

  Al>erdeen  Act  —  Entail  Amendment  Act  —  Pre- 
sumed lotentloti — An  entail  was  executed  prior  to  the  late 
Elntail  Amendment  Act.  It  contained  no  power  to  provide 
wives  and  cbildren,  but  such  power  then  existed  by  virtue 
of  the  Aberdeen  Act.  Under  powers  of  revocation,  the 
entailer  executed  in  1840  a  trust-deed  directing  a  new  entail, 
nothing  l)eing  said  as  to  provisions  to  wivefl  and  children. 
The  Eutail  Amendment  Act  passed  in  1848,  whereby  the 
Aberdeen  Act  was  repealed  as  to  all  entails  to  l>e  made 
subsequent  to  that  date.  The  truster  died  in  1851 — Held 
that  the  judicial  factor,  who  came  to  represent  the  trust, 
was  not  enUtled  to  insert  in  the  new  entail  any  power  to 
provide  wives  andchildren.  Forties «.  Forbes,  6th  July  1858, 
p.  486. 

  Construction — Destination — Power  to  Alter — By  deed 

of  strict  entail,  an  estate  was  settled  npon^  and  the  ^irs 
wbatKoeverof  ids  body.  The  prohibition  against  altering 
tliu  order  of  succession  contained  the  following  exce{)t,ion — 
"That  it  shall  be  lawful  to  the  said  A,  and  the  dcscendauitt 


vi 
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of  his  body,  60  often  m  their  Apparent  or  preanmptiTa  heirs 
ore  femalefi,  m  far  to  alter  tlie  dcFitinatioQ  of  suocearion 
abore  written,  ns  to  settle  tho  twtate  npoo  a  yoanger 
daughter,  in  prePt-reace  to  an  elder  daughter,  or  to  paw  by 
Buch  daughter  nUogcUicr."  B,  a  defcendunt  of  A's  body, 
being  aniiianied,  executed  an  alteration  of  tlie  nucceffilon  in 
fiivonr  of  Ills  youngest  deter,  to  tbe  exclusion  of  lils  eldest 
sister.  Tho  youngest  sister  succeeded  B,  and  entered  into 
poraession  of  the  estate.  Bhc  then,  being  unmnmod,  exe- 
cuted a  deed  altering  tho  sncceRsion  in  favour  of  Iter  Imme- 
diate elder  sister  to  the  exclusion  of  her  eldest.  She  then 
applied  for,  and  obtained  disentail  of  tlie  estate,  upon 
intimations  to,  and  consenta  by,  her  immediate  cider  nster 
and  her  children  alone,  as  next  heirx  of  entail.  Tn  a  reduc- 
tion of  all  these  deeds,  and  pvoeeduro  at  the  instance  of  a 
son  of  the  eldest  sister,  who  would  have  Iwen  entitled  to 
take  nnder  tbe  original  entail  had  the  destination  been  left 
undisturbed — JTeld,  upon  construction  of  the  abore  clanne  of 
exception  in  tbe  entail,  that  the  deeda  and  procedure  under 
challenge  were  valid  aod  effectual.  Martin  v.  Kelw,  19th 
July  1853,  p.  648. 

ENTAIL— ConatructioD—Dertinatlon— Power  to  AKer— Tn  a 
strict  entail,  the  clause  prohibiting  alteration  of  the  succes- 
sion contained  an  exception,  that  it  should  be  lawful  to  the 
first  substitute  and  his  descendants,  as  often  an  their  appa- 
rent or  presumptive  heirs  were  femalef,  to  settle  the  eslalo 
upon  a  yonnger  daughter  la  preference  to  an  elder — Held 
that  the  word  daughter  did  not  eolely  monn  the  danghtcr 
of  the  person  exercising  the  power  of  alteration,  but  thai 
that  power  was  applicable  to  tho  case  where,  the  heir  in 
poRsession  being  childless,  the  next  heirg  were  females. 
Martin  v.  Kelso,  25th  June  1853,  p.  652. 

— —  Entail  Amendment  Act — Burden — Affidavit — Statute 
11  &  12  Yict.  c.  86,  %  6— In  an  application  for  disentail,  ft 
was  discovered,  on  remit  to  report,  that  tlie  petitioner  had 
unintentionally  omitted  to  mention,  in  the  afRdavit  lodged 
by  him  under  §  6  of  the  statute,  a  debt  which  formed  a  real 
burden  on  the  estate — HelJ,  I.  That  aUhoui>h  the  debt  had 
been  created  a-real  burden  by  tho  entailer  himself,  and  was 
In  bis  own  favonr,  and  although  the  obligation  under  it  was 
not  prestable,  nor  was  interest  payable  on  it  during  Iiis  life, 
and  it  would  be  extiuguicbed  confutione  as  soon  as  the  dis- 
entail was  authorized,  the  dcbc  was  one  which  fell  to  be 
luenliMed  in  tbe  affidavit :  But,  2.  That  the  omission  was 
not  fatal  to  the  proceedings, — and  asnpplementary  affidavit 
allowed  to  be  lodged,  setting  forth  tbe  debt.  Crawford,  peti- 
tioner, 2d  Uarcb  1858,  p.  281. 

•  Entail  Amendment  Act,  11  &  12  Tict.  c.  86.  §§  25, 

86 — Process— In  an  application,  nnder  §  25  of  the  Entail 
Amendment  Act,  for  autliority  to  sell  entailed  lands  fur 
payment  of  debt  charged  on  the  fee,  it  is  not  necessary  to 
call  any  heir  of  entail  as  a  purty,  bat  it  Is  left  to  the  diwre- 
tion  of  the  Court  to  decide  as  to  the  penons  to  be  called  for 
the  safety  of  the  after-heirs.  Accordingly  such  application 
is  competent  although  no  heir  is  in  existence  whose  consent 
vould  be  requidte  for  an  instrument  of  disentail.  Circum- 
stances in  which  such  an  application  having  been  presented 
under  an  entail  executed  alter  tbe  date  of  the  statute^ 
where  the  heir  next  in  succeKion,  though  twenty-^vo 
years  of  age,  was  born  before  the  date  of  the  entail,  and 
where,  consequently,  there  was  no  heir  in  existence  capable 
of  consenting  to  a  disentail— AeM  that  it  was  safBdent  that 
the  next  heir  shoaM  he  called.  Riddell,  petitioner,  12th 
July  1858,  p.  681. 

•  Entail  Amendment  Act— Statute  11  &  12  Vict.  c.  8G, 

§§  81 ,  87,  36, 8—  Consent  —  Minor—  Intimation  —  Excam- 
bion— Process.  Wboincliire,  petitioner,  12Ui  Feb.  1863, 
p.  282. 

 Entail  Amendment  Act— Statute  11  &  12  Tict.  o.  86, 

(  81— Minor— In  applications  under  the  Entail  Amendment 
Act,  a  separate  tutor  ad  litem  or  curator  ai  Utem  mast  he 
appointed  to  each  minor  heir  wliose  consent  is  required. 
Hamilton,  petitiooer,  4th  Feb.  1868,  p.  21%. 

•  Entail  Amendment  Act~8crvtce— Proccn.  Stunt, 
petitioner,  15th  Feb.  1853,  p.  288. 

 Fetters— Entail  Amendment  Act— Statute  11  ft  12 

Vict.  c.  86,  §  48— Terms  of  a  deed  of  entail,  in  reference  to 
which — Held  ,thtA  the  irritant  and  resolutive  clauses  not 
being  duly  applied  to  tho  prohibition  ngainRt  altering  the 
•tder  of  Bucceadun,  the  entail  was  octorcnnfllly  defective  «t 


regarded  that  prohibition, — and,  thercfote,  that  it  nm! 
I  regard  to  the  whole  other  prohibitions.  Fergana  r-fi^ 
I       guson,  18th  Nov.  1852.  p.  21. 

I  ENTAIL— Fetters— Reduction— SUtote  11  ft  12  Tirt-tfti 
48— Terms  of  a  deed  trf  entail  in  reference  to  whkb-M 

!       thstthe  prohlbitiot!»against  altering  the  Rucetfil<n,iitK 

i  tion,  and  8ale,wenr  not  validly  fenced  hy  thcinitutM^"- 
Bolutive  clauses.   Earl  of  Airlie  v.  Ogilrr,  l«tb  Dee.  IS: 

j       p.  ICS. 

,*    Fetters — Reduction — 1.  Terms  of  on  trritiiiit  tl»»  s 

reference  to  which — Htld,  that  the  exprMBoo,  "ill  i^i 
i      facts  and  deeds,"  embraced  the  whole  ptohibitiem^iidn 
not  limited  to  the  tost  antecedent.   S.  The  resel«tii«(i« 
I      was  without  a  nominative  (**snd  do  hereby  dediie.'h 
I       and  made  use  of  tbe  terra  "either"  in  refiningtotkeT- 
liibitions,  OS  if  they  had  onty  been  two  in  snnbcr-fiu 
that  this  clause  won  nevertheless  effectual.  Qilmoirt.Gf 
don,  28d  March  1868,  p.  851. 

  Fetters— SUtute  11  ft  12Vict.  c.  86,  8  ^S-Tew  * 

j       deed  of  entail  under  which  —Held  that  the  HAeti 
I       Against  altering  the  order  of  succession  wm  dily  fcirri 
<      tbe  irritant  and  resolutive  clauses,  and  that  the  eKtiSn 
I       valid.   Jamiesott  v.  Campbell,  25th  Jtrn.  1853,  r- 1^1 

I    Heirs  Whatsoever  and  Assignee* — Heiie-Pertiw*- 

I  Under  a  deed  of  entail,  an  estate  was  destloed  toa  chm 
series  of  heirs  nominatim,  and  to  the  bein-iesls  tt  if 
hodlee,  "  whom  foiling,  to  my  own  n rarest  k«Mi«pnl 
nsdgnees  whatsoever,  the  eldest  heir-female  exdaliif 
portloners,  and  succeeding  aWaye  withoat  divii*«(fcr«:' 
out  the  whole  female  course  of  snccef^ron  "—HtU,  t*' 
heir  last  named  having  died  without  issue,  was  thtirt!*' 
under  til e  entail,  and  that  the  estate  was  wft»d  ii >'= 
fne  of  the  fetters  of  the  entail.  Steele  r.  Coufw,  lilhF^ 
1853,  p.  288. 

 Improvement* — ^Dralna^rc — Onthnildtni:— Slitcttt '. 

ft  12  Vict,  c,  36  ;  10  0.  o.  III.  c.  51,  §  9— Th«  errtiw 
a  tile  work  on  an  entailed  estate  Is  nut  an  inprcTFB- 
nnder  the  Montgomery  Act.   Marquis  of  Ailsa,i«t*w 
21st  Jan  1853,  p.  190. 

 Improvements  —  Manpion-Hooi>e  —  Statifw  It  i: 

Vict.  c.  86  :  10  Oea  III.  c.  61,  8  27— There  wm  att 
tailed  estate  several  mansion  notiscA,  each  vt  '* 
originally  been  the  mHnfloTi-honse  of  a  separate  «tjte. 
of  these  wa.s  occupied  by  the  commissioner,  aeotlKt  h  B 
factor  of  the  heir  in  possession — ^rUthat  reprinw*" 
these  two  bouses  wuie  not  chargeable,  under  tbe  H'^-if 
merj-  Act,  asiiinst  the  estate.  Marquis  of  AilM,  petus ' 
2Ist  Jan.  1853,  p.  190. 

  Improvements — Montcomery  Act — StttnlaM^' 

nr.  c.  61,  §  27 :  11  &  12  Vi^t.  c.  86,  §  20-Bridge-B*- 
The  erection  of  a  bridge  acroffl  a  river,  conneetiD^; 
rion'honse  and  garden — Ifeld  a  permanent  Impvn^ 
chargeable  on  the  entailed  estate.  PorterSeHprt'l''* 
24th  Feb.  1853,  p.  264. 

 Improvements — Montgomf  ry  Act,  WOeeilD-'- 

§  9— Drainage — Garden — Loch — ^The  mining  ef  1 1*  " 
tbe  sheep  park,  and  a  pond  in  the  garden.  In  rt^ct</'" 
being  recipients  of  the  drainage  water  of  laed*  •C'*;' 
and  to  that  extent  nsefrt  lor  the  pnipose  of  dnhUB-^ 
permanent  improvements  under  the  MontgooHiy  A(t.  ^ 
terficid,  petitioner,  24th  Feb.  1853,  p.  254. 

 Improvements— Statute  10  Geo.  ill.  e.SI,{f>> 

Odd  that  the  erection  (rfa  porter's  lodge,  tbe  totivA^  | 
of  water  into  an  existing  mansjon-hottse,  the  $SSt^«'' 
worhed-out  quarry,  and  the  execution  of  works  for  f  -^ 
ing  slips  of  earth,  whereby  the  existence  of  a  Eun-^MK" 
enilangered,  were  permanent  improvements  n^'', 
Montgomery  Act,  bnt  that  the  expenM  of  fonMis  *  : 
stones  to  a  mill  on  tbe  estate,  conki  not  be  tliyri  ^^^l 
the  heim  of  entail.  Huivheod,  petiUontf.  ttth  ^ 
p.  256.  ' 

  Locality— Provisions  to  iToiinger  CMMren-O^ 

tion — Terms  of  clause  in  an  entail,  M^er  wUdl-Ail  V 
in  estimating  the  provisions  by  way  of  tecal^, » **** J 
widow  of  tlie  last  proprietor  woe  entitled  >^ 
conferred  by  the  entail,  tbe  legs)  lutetwl  ^  f^'^fl 
fevonr  of  younger  children,  effecting  the  mmk 
taken  into  computation.  Mcnzies  e.  MtaAk 
»5S,  p.  159.  _ 


c.  36  {  S4— Power  to  Fvn— Tbe  ICi.tail  Aiiiei>(1men»  Act  otui- 
Uins  no  prurisiuD  under  which  the  tutor  or  factor  loeotutorit 
oft  papil  heir  of  entail  ia  pos«etaioo,  can  obtala  power  to 
feu ;  And  petition  for  Buch  power,  at  the  iastance  of  a  fkctor 
keo  tuioris,  refuxed  a>  incompetent.  Bjyle,  putitioner,  17tli 
Feb.  1 883,  p.  243. 
ENTAIL— Si aiutoa  10  Geo.  III.  c.  51  j  II  &  12  Vict.  c.  3G  - 
Feliiioa  —  Froceu — A  petition  ui»d.er  tlieie  BlHtutei",  lor 
authoritjr  to  apply  consigned  money  to  malting  impruvemeitla 
on  mn  entailed  estate,  which,  itwaf  said,  would  cost  at>out 
JBMOt  prayed  the  Court  for  warrant  of  payment  out  of  the 
ooDSiicned  fund  of  the  BUtn  of  £200,  "  or  such  otiier  snm  as 
may  be  aicertaincd  aa  tlie  proper  amount  of  expenditure  in 
aaid  improvementa  to  be  made  as  aforemiid."  An  estimate 
being  obtained,  it  appeared  tliat  the  propoav-I  imjirorements 
wouUl  cost  much  mure  than  £200 — Ueld  tliat,  under  the 
word*  of  the  prayer,  it  was  competent  lu  grant  warrant  for 
pigment  of  tlie  larger  sum.  Uuirhead,  petitioner,  25th  Feb. 
p.  256. 

—  TruBt — Cunafruction— Obligation — An  entail  was  exe- 

cutod  in  taruur  of  the  entailer  and  his  heir*,  whom  failing,  in 
fnrour  of  A  and  his  heirs.  Thi!  futlera  were  laid  upon  "  tiie 
lieirs  and  substitutea  foresaid.  "  The  deed  contained  e.t. 
presa  po»era  of  alteration  and  revocntiuit.  In  tliu  exer- 
cise of  those  powers,  the  entailer  executed  a  trust-deed, 
directing  a  new  entail  to  be  made,  under  tlie  fitters  and 
limitations  t-ontained  in  the  previitus  enuil.  By  failure 
o!  previous  heir^,  A,  at  the  entailer's  death,  was  in  the  posi- 
tion uf  s  conditional  institute  taking  the  estate,  not  as  heir, 
but  as  disponee ;  so  that  limitations  laid  on  "  heirs  and  sul  - 
■Utntes"  would  not  hare  bound  htia^Held  that  the  judicial 
factor,  who  came  to  repreaent  the  trust,  waa  bound  to 
cxeout*  an  entail  in  such  terms  aa  to  make  the  fetters  bind- 
ing upon  A.    Forbes  t.  Furbe?,  Bth  July  1853,  p.  485. 

  Trust-Deed  and  Settlement — Construction  —  Entnil 

Amendment  Act  Ifl48— The  owner  of  lands  held  under  an 
entail  dated  in  1726,  executed  various  other  en tailu  in  the 
aame  term^  and  left  a  trust-deed  directing  his  trustees  to 
eotail  otlier  lands  in  terms  of  the  deed  «r  1 726,  "  and  ao  aa  to 
fonn  a  valid  and  effectual  entail  by  tbo  law  of  Scotland." 
After  his  death,  the  entail  of  1726  was,  at  the  instance  of  a 
aucceeding  heir,  dt.'clared  inauffiuient  to  prevent  sales,  and  so 
fell  under  tbe  operation  of  the  43d  st'clioii  of  the  Kntail 
Amendment  Act  iif  1818,  rendering  it  altogether  ineffectual 
as  a  strict  entail — Ileld,  that  according  to  tlie  sound  construc- 
ti»n  of  the  truat-deed,  It  was  the  duty  of  the  truiiteca,  in 
disposing  of  the  truflt-Uudr,  to  execule-a  valid  and  i-ffectual 
entail  by  the  law  of  Scotland  ;  and  that  they  were  not  bound 
or  entitled  to  convey  the  lands  in  fee-simple,  or  to  execute  a 
deed  in  terms  of  the  ineff^'Ctual  entail  of  1726.  Graham  v. 
Stewart,  15th  March  1853,  p.  340. 

ENTAIL  AMENDMENT  ACT,  1848— S^e  EiUail.    11  &  IJ 
Vict.  c.  36,  p  29,  a6,-See  EntaU.   Pannt  and  Child. 

 —  §  26— Lnprovenients — Montgomery  Act — ^Tlio  proprie- 
tor of  an  entailed  estate  bad  executed  improvemonta  on  it, 
for  wbieh  he  bad  obtained  decree  of  declarator  tinder  the 
Montgomery  Act.  Certain  sums  having  been  cunsigncJ  1 1 
bank  as  compensation  fur  loss  and  damage  by  the  operations 
of  atatalory  navigation  commissioiiera  on  the  baiilcs  of  a 
river  flawing  past  the  estate,  the  proprlelur  preaenitd 
apl^ieatkm,  under  §  26  of  the  Entail  Amendment  Act,  l^r 
authority  to  npply  die  consigned  money  to  the  reiinbtirse- 
tnent,  pro  tanto,  nut  merely  of  the  tbree-fouTths  for  wliicii  he 
bad  obtained  decree  under  the  Montgomery  Act,  but  of  the 
whole  improvement  expenditure.  ThuCjurt  autliorized  tliu 
■pplicaiion  of  the  conugned  money  ti»  tlio  reimbursement, 
pn  lantQ,  of  the  three-finirths  for  which  decree  had  lieen 
takwif  iwtdeddingbhefnllowinc; — Qu?stioiu,  I.  Whether  §  26 
te  limited  to  improvements  falling  un.ler  tho  HoittgonR-ry 
Aet?  2.  Whether  decree  of  declarator  und^r  the  Mod  - 
gDinery  Act  excluded  the  proprietor  from  obtaining  tlie  ni:- 
plication  of  the  consigned  money  to  the  fourtii  uf  t  ic 
laprovcoWBt expenditure  not  within  that  act?  Uichardson, 
■tlitiooer,  asd  June  1853,  p.  457. 

JBHTBT,  TAXING  OF— See  FtwiU. 

JUDUAL  SATBS  CLAUSE— 3^  ItaUwag. 

BHASUBE— See  DittntaU,  Petition  fur. 

OTW>JBNCB— Aee  Agtfi  and  Ctitnt.   DiUgmet.   Landlord  and 
flMMVl.     OoA,  Bonnet  lo.    PiMtryiltpn,  TrmtniaL  TttU 


1  EVIDENCE— Competency— Bill  of  Excfpii.ins— Cautioner— A 
guarantee  company  granted  a  bond  for  ttie  intrmuiEsiuns  uf  a 
teller  in  a  bank.  Previous  thereto,  a  "  proposal  for  guarantee" 
had  been  submitted  by  the  teller  to  tlie  company,  ooutaiuing 
answers  to  ceruin  queries  put  on  their  part.  One  of  theqne- 
rit'B — to  the  elTfct,  "How  often  the  employer  would  balance  the 
applicant's  uccuuiit.',  ami  vrhiit  are  the  checks  used  to  secure 
'  accuracy  of  accounts  ?" — was  answered,  "  His  cash  is  checked 
weekly  by  a  brother  tiller,  and  by  the  cashier  separately,  and 
monthly  by  the  directors."  This  answer  was  signed  on  the 
part  of  the  bank,  as  well  aa  by  tlie  teller.  Tbe  teller  having 
failed  to  account  fur  his  intromiBsions,  the  queation  of  the 
liability  of  the  guarantee  company  to  the  bank  was  sent  to 
trial  on  an  issue,  whether  the  pursuers  flhe  cautioners) 
granted  the  bond  in  reliance  on  a  rL'preseiit:iiion  and  iindi-r- 
taking  made  on  behalf  of  the  defenders  in  thn  "  proposal,"  as 
to  the  manner  in  which  the  teller's  cash  was  checked  "  in  the 
said  bank and  whether  the  defendera  fiiiled  In  implement — 
Held  tliat  tlic  pursuera  were  not  excluded  from  proving  the 
issue,  because  the  representation  in  the  proposal  was  not  re- 
ferred to  in  the  bond  of  guarantee.  And,  on  tlie  bill  of 
ezcepttuna — Held,  1.  That  the  jury  had  been  rightly  directed, 
that  the  qncstiun,  whether  thtre  was  an  undertaking  on  the 
part  uf  tiie  defenders,  depended  on  the  point,  whether  the 
matter  represented  was  material  to  the  Interests  of  the  party 
putting  the  question,  and  that  if  the  jury  thought  the  repre- 
sentation material,  then,  taking  the  "  proposal"  as  questions 
put  to  emph>yers  before  the  cautioners  entered  iuto  their 
obligation,  it  was  to  bo  held  an  undertaking  giron  to  the 
cautioners  on  which  they  might  rely.  2.  That  evidence  on 
i  the  part  of  tiie  defenders  as  to  tlie  usual  mode  of  checking  in 
I  other  banks,  was  inadmissible,  in  respeot  they  did  not  propose 
'  thereby  to  construe  ttic  meaning  of  the  answer  in  the  proposal, 
{  ao  as  to  ptend  thai  what  they  had  done  amounted  to  sui>8taQ- 
I  tlal  checking,  but  merely  to  shew  that  what  tliey  had  done  was 
fairly  within  ordinary  practice.  British  Guarantee  Assouia- 
tiun  V.  Western  Bank  of  Scotland,  8th  July  1853,  p.  502. 
— —  Cuntidctitiality — Agent  and  Client — Fnuid — In  a  re- 
duction at  the  instance  of  the  trustee  on  a  ^tquestrated estate 
of  deeds  by  the  bankrupt,  as  having  been  granted  in  favour 
of  the  defender  fraudulently,  to  disappoint  the  legal  rights  of 
prior  creditors  —  UetJ  that  communications  between  the 
defender  and  his  law-agent,  in  reference  to  the  carrying  out 
of  the  alleged  fraudulent  transactions,  formed  competent 
evidence  against  the  defender.  M'Cowan  v.  Wright,  8th 
March  1853,  p.  306. 

 Fraud— Ueduction— Statute  1621  c.  18—1.  In  order  to 

the  reduction  of  deeils  alleged  to  have  been  granted  by  a 
bankrupt  fraudulently,  to  disappoint  the  legal  rights  of  prior 
creditor?,  it  is  nut  necessary  to  prove  fraud  on  the  part  of  the 
creditor  preferred.  2.  Ciicumstunces  in  which,  in  an  actioa 
of  reduction  on  these  grounds,  a  motion  for  a  new  trial,  pre- 
aented  on  the  medium  that  tho  vordict  was  against  evidence, 
Inasmuch  aa  the  case  waa  one  in  which  it  was  necessary  to 
prove  fraud  on  tho  part  of  thu  creditor  prcferrcrl,  and  tlint 
Buch  fraud  had  b.  en  sliewn,  n  fused.  8.  Terms  or  lettcra  from 
the  bankrupt  to  the  preferred  crfditor,  containing  promises 
to  grant  securitiep,  which — Ileld  nvt  lo  amount  to  such  an 
obligation  as  could  save  the  securities,  when  ultimately 
granted,  from  challenge.  H*Cowan  v.  Wright,  8th  Match 
1853,  p.  306. 

 iluver — Tlie  deposition  of  a  haver  is  no  part  of,  and 

I       forms  no  evidence  ia  the  process  in  whioh  the  diligence  under 
I       whieli  tlie  It.iver  isexamiued,  is  ubtaiued.   Gibson  v.  Ewun, 
15lh  Dec  18:)2,  p.  163. 

'■-  VoucliiT—  [n  an  action  at  the  instance  of  a  bank  for 
the  amount  of  an  allied  balance  on  n  series  of  trancac:iloiis — 
ZfcUtliat  the  defender  was  entitled  to  found  on  the  entrica 
in  the  bank  books  to  his  credit,  as  evidence  in  his  favour, 
without  admitting  the  entries  to  his  debit,  which  were  no 
evidence  in  favour  of  the  bank.  British  Linen  Cgnipaiiy 
V.  Thomson,  26lh  Jan.  1853,  p.  200. 
EXCAMBION— See  Ealaa. 

 : —  Entail— Chnroh^Patronage-SUtale  6  &  7  Will.  IV. 

c.  42 — ExcambioD  authorized,  under  Uie  Rosebery  Act,  of 
entailed  lands  for  the  patrpnngo  of  a  parish.  U-jsobery,  pe- 
titioner, 30th  Nov.  1652.  p.  87. 
!  EXECUTOH,  LIABILITY  OF— Diligence— An  executor  who 
had  failed  to  do  diligence  on  n  hill  'iue  lo  the  estate,  held 
liable,  on  the  bankruptcy  of  the  debtcr,  for  the  amoant,  al- 
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tlioufih  he  wa»  himself  interested  in  the  estate  to  the  extent  of 
oiie-fuurtti — liad  used  all  posaible  pressure  agaiait  the  debtor, 
sltort  of  actual  diligence— sod  liad  refrained  from  actaal 
diligeoGe  in  respect  that  it  appeared  more  Itkeljr  that 
the  whole  debt  would  ultimately  be  realized  if  delny  were 
given,  than  if  recourse  were  had  to  legal  meftsurcs.  Ft)rman 
V.  Bu^n^  2d  Feb.  IBS3,  p.  221. 

EXPENSES— See  Caulioner.   Poor.    Redvdion.  8u»pen»itm. 

 Act  of  Sederunt  lOtli  December  1835— Rtlevancy— 

Diligence — A  pursuer  applied  for  a  diligence  to  recover 
documents,  which  was  opposed  by  tlie  defender.  The  Lord 
Ordinary  baring  granted  the  diligence  the  defender  reclaimed, 
but  the  {nterlocKtor  was  adliered  to.  Tlie  action  was  olti- 
mately  dismissed  as  irrelerant,  and  the  defender  found 
entitled  to  expenses — Htld,  under  the  6lb  section  of  the  Act 
of  Sederunt  19th  December  1835,  that  this  general  finding 
did  not  entitle  him  to  the  expense  of  a  reclaiming  note  against 
an  Interlocutor  in  which  he  ought  to  have  acquiesced.  Orr 
&  Barber  v.  Union  Bank  of  Scotlimd.  27th  Mot.  1852. 
p.  80. 

 Act  of  Sederunt  19th  December  1885— Res  Noriter— 

A  pursuer  proposed  to  open  np  a  dosed  record  on  the  ground 
of  n*  noBtUr,  for  the  purpose  of  adding  to  it  an  averment  of 
forgery,  wliidi  was  opposed  by  the  defender.  The  Ixrrd  Or- 
dinary held  the  addition  unnecessary,  on  the  ground  that 
the  pursuer^s  aTcrmenton  the  record  was  already  snfflciently 
explicit.  On  a  recluiming  note  the  Court  recnlted  the  inter- 
locutor, and  admitted  the  neir  averment.  The  action  was 
ultimately  dismissed  as  irrelevant,  and  the  defender  found 
entitled  to  expenses — Htld  that  the  pursuer  was  not  entitled 
tn  claim  the  benefit  of  the  6th  section  of  the  Act  of  Sederunt 
19ih  Dec«nber  1835,  as  to  the  expense  of  the  reclaiming  note, 
so  as  to  make  It  an  exceptim  to  the  general  finding  in  the 
defender's  favour, — that  expense  having  been  occasioned  by 
the  pursuer's  imperfect  statements  on  the  reci>rj  ;  and  that 
the  defender  was  therefore  entitled  to  recover  this  as  part  of 
the  expenses  in  the  cnuse.  Orr  &  Barber  t.  Union  Bank  of 
Scotland,  27th  Nov.  1852,  p.  80. 

'  Appeal,  Execution  Pending— HtU, on  applylngajodg- 
ment  of  reversal  by  the'Honse  of  Lords,  that  the  appellant 
was  entitled  to  the  expcnne  of  opposing  unnuccessfully  a 
petition  for  esecuilun  pending  appeal — and  to  the  expenses 
of  tho  petition  to  apply  the  judgment.  Collins  v.  Fetly, 
SlstUny  1858,  p.  425. 

■  Appeal— Petition  to  Apply  Judgment  of  Uouse  of 

LorUs~A  decision  of  the  Court  having  been  affirmed,  tho 
KQCcessful  party  presented  a  petition  to  apply  the  jud^tnent. 
The  Court  refusei!  the  expenses  of  tbig  appUcation.  Duncan 
r.  Trustees  of  River  Clyde,  1st  June  1858,  p.  428. 

 Bill  of  Exehanijc — In  an  action  against  a  fatharand 

son  as  conjunctly  aud  severally  liable  iu  pavment  of  a  bill, 
the  son  was  ai*soiIzicd  with  expenses,  while  (decree  was  given 
as^inst  the  father,  with  expenses — Circumstances  fn  which 
the  Court,  holding  that  no  separate  expenses  had  been  in- 
curred in  the  proceedings  against  the  son,  refused  to  make 
any  deduction  from  the  partner's  occonat,  and  decerned 
RgainH  the  fnther  for  payment  of  the  whole.  Stewart  r. 
llobertBon,  25th  Nov.  1862,  p.  68. 

 Decree  in  Absence — Process — Three  defenders  were 

convened  in  an  action  of  damages  jointly  and  severally. 
Two  of  tbcm  appeared  ;  the  third  biled  to  appear,  and 
decree  in  absence  was  pronounced  ogainut  him.  On  taxa- 
tion, the  auditor  allowed  only  a  third  of  the  expenses  as 
against  the  abaent  defender— ^(2d  that  a  conjunct  and  se- 
veral liability  for  expenses  bad  been  incurred  by  the  absent 
defender, — and  decree  pronounced  aocordingly;  reserving 
relief  agunst  the  appeanng  defenders  in  the  event  of  tbeir 
being  found  liable  in  any  part  of  the  expenses.  Mackenzie 
t>.  Cameron,  23d  Nov.  1852,  p.  48. 

 Guarantee— Cautioner— Conjunct  and  Several  Obliga- 
tion— An  action  for  payment  against  a  principal  and  his 
cautioner,  in  which  separate  appearance  was  made  for  each 
up  to  the  time  of  trial,  went  to  trial  before  a  jury  as  against 
the  principal,  but  was  ststcd  as  regarded  the  cautioner.  A 
verdict  having  been  returned  against  the  principal  with 
expenses,  the  Court,  notwithstanding  the  obligation  being 
a  joint  one,  refused  to  find  the  cautioner  liable  conjunctly 
for  the  expenses  incurred  by  the  pursuer  in  the  proceedings 
against  the  principal,  but  only  found  him  liable  in  such  part 
of  the  pursuer's  expenses  as  was  occasioned  by  his  appeai- 


ance  and  pleadings  In  tho  cause.  Logan  v.  Gibson  and 
Kennedy,  25th  Nor.  1862,  p.  68. 

EXPENSES — Honorarium— A  party  feed  oonnsel  to  appear  in 
a  case  aDrDlled  for  a  particular  day,  when  tho  Court,  (nm 
preararo  <tf  other  business,  wen  unable  to  take  it  up.  Tbe 
cose  was  accordingly  put  out  on  a  subsequent  day,  when, 
the  counsel  first  feed  being  absent  from  town,  another  wa» 
feed  and  appeared  for  him — Held  that  lutb  fees  were  cliargt- 
able  against  tbe  losing  patty.  Kidd  «.  Magistrates  anU  Town- 
Council  of  Anstrnther. Wester,  21st  Jan.  1858,  p.  IM. 

 HonoTMliiai— OoiuubL  Nisbett  v.  Dixon,  26tti  Jbbs 

1853,  p.  466. 

 Honorarium — Tender — Fee  to  counsel  lor  mMios 

whether  tender  should  be  accepted,  allowed  ag^dnst  oppoate 
party.   Philip  v.  Dixon,  Htb  Dec.  1852,  p.  164. 

 Modification— Process  Auditor's  Beport.  Hoiailtoo 

V.  Hope,  8th  June  1858,  p.  443. 

 Process— Jury  Cause—  Witness— A  snccenfhl  party  in 

a  jury  canse  having,  during  tbe  currency  of  the  period  wUdi, 
according  to  the  Act  of  Sederunt,  must  elapse  before  ^>ply- 
ing  the  verdict,  moved  for  a  remit  to  the  auditor  to  tax  tbe 
expenses  of  witnesses  brought  from  a  distance,  in  order  that 
tliey  might  be  paid  at  ouce,  and  the  uppoflite  p^rty  baring 
opposed  the  motion,  it  was  refused  as  without  precedent.  , 
Budge  V.  Balfour,  16th  Nov.  1852,  p.  17. 

 Slander — Damages,  Nominal — Jnry  Canse — Tbe  gene- 
ral rule  is,  that  In  an  action  of  damages  raised  for  vindia- 
tiou  of  character,  nominal  damages  carry  expenses — Circtm- 
stances  in  which- fiule  applied.  Rae  v.  M'Lay,  20Ui  Nov. 
1862,  p.  26. 

EXPENSE:^,  INTEfiEST  ON— In  the  course  uf  a  ooont  and 
reckoning,  it  beoime  necflssary  to  obtdn  the  repwfe  of  an 
accountant  npon  the  defender's  intromis^ns  as  exeeatw 
with  the  estate  of  a  part>  deceased.  The  aocountont'i  fee 
was  iu  tho  first  instance  paid  by  poth  parties  in  equal  por- 
tions. Tbe  pursuer  was  ultimately  found  entitled  to  ex- 
penses— Htld  that  he  was  entitled  to  recover  from  the  de- 
fender, not  merely  the  balf  of  tbe  accountant's  foe  which  he 
had  advanced,  but  aim  interest  firom  tliu  date  of  pajmenL 
Mocpherson  v.  Tytler,  1st  June  1868,  p.  427. 

EXriUNSlC  AND  INTBINSIC— See  ii^«ran»  fe  OeA. 

F 

FACTOB— See  Retention. 

FACTOR  LOCO  TUTORIS— See  Minor. 

 Caution— Act  of  Sederunt  Uth  Dec  1849.  Watsoo, 

petitioner,  1st  Di-o.  1852,  p.  98. 
FEE  AND  LIFEltENT— See  OlifMjoit.  Legaem,  Smrim. 
FEBBY-See  Poor. 
FET  rERS— See  En'aiL 
FEU-CHARTER— See  Fewiat. 

FEUDAL — Singular  Successor — Assignee — Snperi<n-  and  Tas- 
sal— Fen-Charter— Construction — Entry,  Taxing  of — Tbe 
original  fen-right  of  certain  lands,  granted  in  the  kvcd- 
teentli  century,  disponed  tbe  lands  to  W.  B..  "  bis  heirs  and 
assignees  whatsoever,"  and  contained  a  claose  binding  tix 
superior  "  to  enter,  admit,  and  receive  the  heirs  and  s&ccas- 
sors  of  tbe  said  W.  B.  and  his  foresaids"  for  payment "  \rf 
ilk  heir  at  his  entry  of  five  merks;  and  by  ilk  oasigDee,  to 
whom  the  siild  lands  shall  happen  to  be  disponod,  tn 
merks" — Held  that  the  word  assignee  was  not  a  tecfaniai 
expression,  which,  oonridering  tbe  date  of  the  deed,  wm 
be  read  inflexibly  to  mean,  not  tingnlor  snocessors  in  gsae- 
ral,  but  only  assignees  to  the  personal  right  under  the  csi- 
ginal  charter  before  infeftment  on  that  charter ;  but,  OB  the 
contrary,  that,  looking  to  the  terms  of  the  deed,  the  ««nl 
assignee  included  all  Angular  suocessors,  whether  iftrr-r 
before  the  infeftment  on  the  original  charter,  and  Mvd- 
ingly,  that  tbe  entry  of  all  dngnlar  aucceawra  was  tattd. 
Hamilton  v.  Dunn,  Uth  July  1853,  p.  576. 

FIAR  AND  LIFEBENTEB— See  Trtut-Deed, 

FOREIGN— See  Juntdiction.    TiOe  to  Sm. 

  Succession — ^Trnst-Settlement — Ulanao— Conatneliw 

— A  Scotsman  died  domiciled  tn  Jamaica,  leavix^  •  «■ 
the  form  used  in  Jamcuca,  by  which  be  beqneatfaed  ttaia- 
tidne  of  Ids  estates  to  porsooa  in  ScoUand,  **tbut  hski-Mi 
assigns  for  ever,  nevertheleas  Dpoo^rast  thst  tbe^,  WiM 
trustees,"  should  invest  the  same,  adding  tbOT«to  mmpm 
the  annnal  interest  for  ten  years,  on  expiry  of  whld^Hbia 
that  my  said  trustees,  tbelr  heits  or  Mrignk^  vrtts 
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part  of  them,"  ehoold  apply  the  Interest  of  tlie  whole  sum 
"  in  the  erection  of  a  Free  School  in  sach  part  of  the  parish 
of  Batligate  as  my  said  trustees,  or  the  major  part  of  them, 
fthall  think  Bt  and  proper,  for  the  education  of  the  youth  of 
tlio  said  parish,  such  school  to  be  under  such  management, 
government  and  direction,  as  to  my  s  lid  trustees,  their  heirs 
ur  assigns,  or  the  major  part  of  them,  shall  seem  besL"  It 
was  added,  that  "  the  minister  of  Bathgate  for  the  time  be- 
ing" was  to  be  one  of  the  trustees ;  and  the  truster  finally 
nominated  other  persons  renident  in  Jamaica,  his  executors. 
The  executors  paid  the  residue  of  the  deceased's  estate  to 
the  persona  named  as  trustees,  and  they  proceeded  to  carry 
out  the  purposes  of  the  trust— fleU  that  the  subject  of  the 
trust  beiug  iu  Scotland,  the  law  of  Scotland,  and  not  that 
of  Jamaica,  regulated  the  coDStroctlon  of  the  deed  as  to  the 
parties  to  succeed  to  the  trustees  named,  and  therefore  that 
the  law  of  Scotland  most  Interpret  the  expressions  "  heirs 
and  asMgns,"  and  "  tlie  minister  of  Bathgate  for  the  time 
lieing."  Ferguson  r.  Starjotibanks,  1st  April  1858,  p.  876. 

OUUM— See  JurUdiction. 

RAJiD  —  Stie  Eoidenet.   RtleeaMjf.  Sitmmoiu. 

REK  TEIND— See  THndt. 

G 

AME— statute ISOeo.III  c.64.§3— Procurator  Fiscal— Pro- 
perty—The  provision  of  this  sttitute,  under  which  a  person 
uot  qualified  to  liill  game  is  liable  In  a  penalty  for  harlog 
game  la  his  possession,  infers  no  furfeUnre  of  the  game,  nor 
does  it  confer  any  right  of  seizure,  either  in  a  common  in- 
former or  on  the  procurator-fiscal,  who,  under  the  statute, 
acts  merely  as  a  common  informer.  Scott  v.  Kveritt,  18tli 
Jan.  1853,  p.  183. 

  Statute  13  Geo.  III.  c.  54,  §  8— Propurty— Title—Title 

to  Sue — A  procttrator-fiscal  neisud  game  in  the  possession  of 
a  person  not  qiialiRed  to  Itill  it,  and  prosecuted  him,  under 
13  Oeo.  111.  c.  oi,  §  3,  for  having  game  in  his  possesion. 
He  pleaded  guilty,  and  paid  the  penalty,  and  thereafter 
sued  the  procurator-fiscal  ft)r  restoration  of  the  game  or  its 
va.lm~IftUi  thnt  the  seizure  having  been  illegal,  the  proGu< 
rator-flscal  was  liable  as  libelled.  Scott  v.  Everltt,  18tb  Jau. 
1853.  p.  163. 
ABDBN— See  Entail 

OODS  IN  COMUUNIO^— Sao  Siuhartdaai  W;fe. 
UABANTEG—Sco  JStpeiuet. 

H 

AVER— See  Diligence.  Evidetux. 
EIB8-P0B  ri0NERS— See  EnlaiL 

EIR8  WHATSOEVER  ANU  ASSIGNEES— See  E„ta  l.  . 
EHITABLE  AND  JlOVEABLE-MarriaRe-Coutract— Trust- 
Deed — ConstracUoD — ^ITnder  bd  antenuptial  ctmtract,  the 
future  husband  boand  himself  to  pay  to  trustees  the  sum  of 
£30,000,  out  of  the  proceeds  of  which  they  were,  on  his 
death,  to  pay  a  certain  annuity  to  his  widow,  and,  on  the 
issue  coming  of  age,  to  pay  over  to  them  £20,000.  Instead 
of  paying  over  £30,000  to  the  trustees,  the  husband  assigned 
to  thorn  an  heritable  bond  for  that  sum,  oa  which  they  were 
tnfeft,  and  this  bond  having  thereafter  been  called  up,  they 
invested  the  amount  on  heritable  security.  The  husband 
and  widkiw  having  died — Found,  that  the  whole  fund  held 
by  the  marriage-contract  trustees,  as  well  the  sarpluB  of 
jCIO.OOO,  as  the  £20,000  provided  to  the  children,  was  move- 
able as  regarded  tlie  succession  of  the  husband.  Meiklam's 
Trustees  r.  Buchanan,  2d  Dec.  1852,  p,  112. 
USBAND  AND  WIFE— See  Curator  ad  Litem.  Diooree. 

 Alimentary  Proviuon — Udd  that  a  married  woman 

might  contract  a  personal  obligation,  for  which  decree 
could  be  pronounced  aghast  her  in  absence  of  her  husband, 
no  decree  being  sought  against  him,  for  employment  in  re- 
ference to  the  wife's  separate  estate.  Oiffbrd  v.  Bobertsou, 
1st  March  1863,  p.  268. 

 ■  Qoods  in  Communion- Testamoot  by  Husband,  Wife's 

Consent  to — A  husband  executed  a  testamentary  deed, 
whereby  be  settled  a  liferent  of  his  whole  estate  upon  his 
wife.  The  wife's  consent  was  adhibited  to  the  deed,  which 
contained  no  renunciation  of  her  legal  rights,  but  reserved  to 
the  husband  a  power  uf  revocation.  The  wifo  predeceased. 
Some  time  after  her  death  the  surviving  husband  executed 
a  new  settlement  revoking  all  former  deeds.  The  next  of 
kiu  of  the  predeceasing  wife  claimed  her  share  of  the  goods 


in  communion  from  the  grantee  of  the  second  deed.  In  a 
process  of  coant  and  reckoning,  with  which  was  conjoined 
a  proving  of  the  tenor  (at  the  defender's  instance)  of  the 
first  testamentary  deed,  which  bad  gone  amissing, — the 
defender  pleading,  that  the  wife's  consent  to  a  deed  settling 
upon  her  the  liferent  of  the  umvenitax  of  her  husband's 
estate,  barred  by  implication  the  claim  of  her  next  of  kin — 
Held  that  the  wUe's  consent  to  her  husband's  testamentary 
deed,  did  not  bar  the  claim  of  her  Tepresentatlves  to  a  share 
of  the  goods  in  communion.  Leighton  9.  Boasell,  25th  Not. 
1852,  p.  68. 

UOMOLOQATION  -Qqc  Acqwetraux. 

HONORARIUM— See  Ei^ts. 

I 

IMPLEUENT-See  Salt. 
IMPLIED  AOBEEMENT— See  SaU. 

IMPROVEMENTS— See  Ealail   Entml  AmmdnutU  Act,  §  20. 
IMrniSONMENT— See  Salmon  Fishery  Aeft. 
INDORSATION— See  BUI  of  Exchangt. 
INDUSTRIAL  RBSIDENCE— See  Poor. 
INHIBITION— See  Bjnkrupt  Act,  2  ^3  Vict.  c.  41,  §§  H,  102. 
IN  REM  TEBSUM-See  Oath,  Reference  to. 
INSURANCE— See  Carrier,  LiabOita  of. 
INTENTION-Seo  Trvet-Deed. 

INTERDICT— Competition— Title  to  Sue— Trustee,  Bights  of, 
under  Sequeittration— Bankrupt — Absolute  Disposition — A 
creditor  in  heritable  sucunties  was  infcfb  iu  his  debtor's 
estate  upon  an  ex  fade  absolute  disposition.  No  back-bOnd 
was  executed,  but  he  expressed  himself  willing,  and  admit- 
ted that  he  was  bound  in  equity  to  rcconvey  the  estate  on 
payment  of  his  claims,  as  such  was  the  understanding  of 

E artier  at  granting  Uie  conveyance.   The  debtor  became 
ankrupt,  and  was  eequeiitrated.   After  the  creditor  bad 
been  in  possession  for  upwardj  of  two  years  under  the  ex 
facie  absolute  disposition,  tlie  trustee  in  the  scquestmtion 
raised  a  process  of  snspeiisioii  and  intenlict  to  prevent  the 
creditor  from  uplifting  the  rents,  or  from  interfering  with 
hid  (the  trustee's)  cullecLijn  of  them — Interdict  lufused. 
Lindsay  v.  D.ividson,  23  I  March  1863,  p.  355. 
INTEREST  —  Copartnery  —  Bona  Fidos  —  Circumstances  in 
which  a  party  who  had  been  h.-ld  bound  to  pay  a  capital 
sum,  was  liable  in  interest  at  the  rate  of  onlv  fujr  per  cent. 
Gordon  v.  Uowden.  8th  Feb.  1863.  p.  230. 
INTERIM-DECREE— S.-C  Redaction.  Suepetuion. 
INTEBLOCUrOR-See  Dism'ail,  tei.Uo^  for. 
INTEBLOCUTOK,  CONSTRUCTION  OF— See  Teinda. 
INTIMATION- See  En-ail. 
ISSUE— See  MaUct.    Public.  Slander. 

 Jury  Cause— Probable  Ciiusu— Libel — Damages — In  an 

action  of  damages  for  slander,  the  defender  does  not  require, 
in  order  to  raise  the  plea  of  probable  cause,  to  take  a  couii> 
ter-issue  on  the  facts  on  which  lie  founds  such  plea ;  but  he 
will  be  allowed  to  prove  the  whole  facts  iu  his  record,— and 
if  sufficient  notice  Ije  given  by  the  statement  on  record,  the 
plea  can  be  raised  without  a  countur-isdu.-.  Hotehoose  v. 
Walker,  21st  May  1863,  p.40i. 

■  Property — Terms  of  Issuj  approved  of  for  trial  of  a 

question  OS  to  the  right  of  property  iu  a  piece  of  ground. 
Aberdeen  Harbour  Commissi  >ners  p.  Aberdeen  Railway  Co., 
24th  Nov.  1852,  p.  02. 

ISSUE,  ALTERNATIVE  -Verdict,  Amendment  of  Entry  of— 
Jury  C;ius6 — Process— An  action  of  reduction  having  gone 
to  trial  on  an  liisue  putting  to  the  jury  alternative  grounds 
for  their  verdict,  the  jury  returned  a  verdict  "  for  the  pur. 
suer"  generally,  and  it  was  so  applied  by  the  Court,  reduc- 
ing, decerning  and  declaring,  in  terms  of  the  conclusions  of 
the  libel.  On  appeal  to  the  House  of  Lords  it  was  main- 
tained, that  the  issues  being  alternative,  and  the  verdict  not 
distinguishing  on  which  otthe  alternatives  it  proceeded,  it 
was  one  on  which,  by  reason  of  unceitainty,  no  judgment 
could  competently  follow.  The  House  of  Lords  having  re- 
mitted to  the  Court  of  Session  to  amend  the  entry  of  the 
verdict,  and  application  thereof— Terms  in  which  sucti 
amendment  of  the  entry,  and  of  the  interlocutor  spplying 
t'le  verdict,  was  made.  Cairns  v.  Martanski,  16th  Jan.  1853, 
p.  186. 

ISSUES — Sale— Warranty— Terms  of  issues  which  were  ap- 
proved of  to  (ry  the  question,  whether  the  pursuer,  who  liad 
I'urchasyd  a  horse  from  tlio  defenders,  was  entitled  to  rc- 


payment  of  tho  price  on  the  pronnd  of  lireach  of  exprasa 
warranty.   Mauls  r.  laAng,  2jtli  Juoa  1853,  p.  405. 

J 

JOINT  ADVENTURE -Joint  and  Several  Oblig»Hon-Con- 
stroction— Bill  of  Exchange— Three  parties  entered  Into  a 
Joint  adventure  for  the  parohase  of  a  number  of  railway 
■hares,  for  joint  hehoof,  It  being  agreed  that  two  of  the 
partiea  weru  to  provide  tho  funds  for  payment  hy  dmwing 
on  tho  third  party,  and  diacountina  and  remitting  to  him 
the  proceeds— /yeU  that,  according  to  the  true  import  of 
the  agreement  of  parties,  the  raising  the  money  in  the 
manner  covenanted  among  them,  was  a  proper  part  of  the 
joint  adventure,  and,  therefore,  that  each  of  them  was 
litthle  to  the  discounter,  as  much  in  the  hills  which  did  not 
bear  his  name,  as  in  those  which  did.  British  Linen  Co.  v. 
Alexander,  14th  Jan.  1853,  p.  180. 

JOINT  AND  SEVERAL  OBLIGATION— See  Joint  Advmlun. 

JOINT  OBLIGATION— Bee  BiU  of  Exchanae.  I 

 Discharge  —  Bill  of  Exchange— A  father  and  son 

were  joint  obligants  in  certain  bill^,  and  the  father  woa 
sole  obligaut  in  another  bill,  all  of  which  were  held  by 
the  same  person.  The  father  paid  to  tho  holder  n  Bum 
which  covered  tho  amount  of  the  bill  In  which  he 
alone  was  debtor,  and  granted  a  bond  and  dispoeition  in 
Mcurity  for  a  sum  amonnting  to  the  balance  due  on  ihe 
vhole  billis  and  expenses.  The  holder  granted  a  discharge 
in  favour  of  the  father,  which  bon%  that  the  payment  and 
the  bond  were  in  full  satisfaction  of  lils  whole  claims  against 
tho  father,  .-ind  that,  in  respect  thereuf,  he  exonered  and 
discharged  the  father  of  the  whole  bills,  and  delivered  n\> 
to  him  the  bill  in  which  the  father  alone  was  liable — Htld 
that  the  bills  in  which  the  father  and  son  were  conjunctly 
liable  not  having  been  paid,  the  discharge  of  the  fiither 
did  not  Iii>crato  the  aun.  Lewis  v.  Aiistruther,  17th  Dec. 
1852,  p.  172. 

JUmCIAL  FACTOR— Sec  Trust.    Trustee.  Remcvalof. 

  Multiplepoinding— I'rocess — Oiio  of  the  beuuficiaries 

under  a  judicial  factoiy,  rused  a  summons  of  uultiple- 
potoding  in  name  of  the  factor,  in  which,  after  stat- 
ing  that  the  tnnA«  had  been  groitsly  misapplied  by  the 
p;irtiee  in  the  nianagement  of  the  estate  previous  to  the 
oppointmeut  of  ttio  nominal  riiisur,  contained  pleaa  in  law 
to  the  effect,  that  th*;  nominal  raider  had  failed  to  recover 
balances  due  by  thesu  parties,  and  had  improperly  made 
payments  to,  and  settlements  with  them,  aod  that  all 
parties  inteiusted  should  be  called  to  Inquire  into,  and  ob- 
ject to  hiB  proceedings  in  regard  to  the  realisation  and 
proposed  distribution  of  the  estate— Beld  that  the  object  of 
the  action  being,  not  to  distribute  the  u.-tate,  but  to  try  the 
conduct  of  the  factor,  it  was  incompetent.   Carmichael  or 
Wren  v.  Tod,  2d  March  1853,  p.  282. 
■  ■■        Pupils'  Protection  Act— A  judicial  factor,  upwards 
of  eighty  years  of  age,  whose  ottice  had  bei;un  prior  to 
the  passing  of  tho  statute,  neglected  to  lodgo  in  bank 
funds  of  his  ward — a  lunatic— on  a  Beparate  account  in 
his  own  name  as  judicial  factor.  In  terms  of  the  5th  and 
22d  sections  of  the  statute.   It  appeared  that  tlie  neglect 
arose  from  ignorance,  and  that  the  factor's  management 
was  beneficial  to  the  laoatic— that  the  6th  and  22d 
iecUons  of  the  statato  were  Impenttlre,  and  penal  interest 
charged  accordingly;  but  commission  allowed.  Ballingal, 
petitioner,  Sd  June  1858,  p.  428. 
 Special  Powers — The  Court  granted  powers  to  a  judi- 
cial factor  to  compromise  a  lawsuit,  being  satisfied  that, 
in  the  special  citcumstancef,  tho  compromise  was  for  the 
advantage  of  the  estate.   U'Doogall,  petitioner,  24th  June 
1868,  p.  465. 

 Special  Powers— The  Oourt  will  not  appoint  a  judicial 

factor  with  special  powers.  The  proper  course  is  to  apply 
for  the  appointment  of  a  Judicial  factor  In  common  form, 
who  may  himself,  if  necessary,  apply  for  special  powers. 
Bob  or  Hall,  petitioner,  4th  Dec.  1852,  p.  180. 

 Trust — Two  of  the  trustees,  appointed  under  a 

marriagc-conbact,  were  joint  ownera,  together  with  the 
deceased  husband,  of  property  which  was  the  only  fund 
out  of  which  the  huaband's  contract  obligaUons  to  his 
wUb  and  family  were  prestabla.  Theao  trustees  averred,  that 
ihe  share  due  to  the  deceased  of  the  property  belonging  to 
them  in  common,  had  been  more  tmm  paid  to  him.  On 


the  application  of  another  trurtec,  which  was  offmi  Ir 
the  two  co-trustees,  the  Court,  in  respect  .of  the  wjciu 
between  the  respondents'  duties  aa  tnieleesi,  aad  theb  i:- 
terest  as  co-ownun«,  appointed  a  judicial  fiactor,  bt  tin  ^- 
pose  of  execntiog  the  purposes  of  the  tmet,  altbosf^btir 
respondents  declared  their  readlncM  to  allow  their  aa- 
rnissions  with  the  joint  property  to  be  jurcflligatcd.  EU!- 
comb  V.  Thoma,  9th  July  1858,  p.  618. 

JUDICIAL  FACTOR— Trustee.  Robertson,  prtitios*!,  U 
Ddc.  1852,  p.  98. 

JUUATORY  CAUTION -See  Stijp*n«oi». 

 1  Uinor — Curator  —Suspension— ProceM — In  a  sajr 

sion,  in  name  of  a  minor  who  was  A  sea,  paesed  os  )»< 
tory  caution,  the  oath  woi  emitted,  of  oooaent  ef  th  l  ' 
Fpondcnt,  by  one  of  lilt  curators.  Andnw  r.  <MqsbA. 
2d  Dec.  1852,  p.  118. 

 Komoving  — Suspension— •PnicesB — Circamsta&M 

which — Note  of  suspension  of  a  decree  of  reuMrine,  pi^  I 
on  juratory  caution.  Andrew  v.  Colquboun,  2d  D«a:.l5^ 
p.  118. 

JURY  CAUSE  — See  Eipensa.  lams.  Isnte,  jlifcTt -i 
Malice.    PriiiiUgr.    Public.  Slander. 

 Notice  of  Tiial— i/<W  that  a  notice  of  trial  for  1 1 

jury  sittings  in  racation,  doci  not  exclude  a  motion  ta  ~) 
Lord  Ordinary  to  fix  a  day  for  the  trial  duili^  sasui 
Morrison  v.  Mackensle,  7th  July  1868,  p.  49& 

 Process— Statute  18  and  14  Vict.  o.  36,  §  S8— Wtei 

a  case  Is  reported  to  the  Inner  House  by  the  Lord  .  < 
dinaty,  for  adjustment  of  iiwues,  the  course  taken  Itvj 
First  Division,  on  nuch  adjustment  being  tuade,  is,  3 
retain  the  case  for  trial  in  the  Inner  Hotise,  bat  to  rcKin 
the  Lord  Ordinary  to  proceed.  Boleboiue  'Walkcj.:J 
May  1B58,  p.  404. 

JUBY  TBIAL—After  a  jury  trial,  one  of  ilia  parties  ^* 
the  Court  *'  for  a  rule  to  shew  cause  why  this  csk  ibxi 
not  be  ordered  to  be  tried,  in  respect  tfaat  Uie  verdict  ■ 
appears  on  the  notes  of  the  Judge  fnriiiebet)  to  ll»e  psru 
was  not  declared  hy  the  chancellor  or  fureman  of  the  ^-^ 
in  open  Court,  and  taken  down  by  the  cteik  of  tlici^ 
Court  before  the  Jury  was  diaohar^ed" — CircaiB««inr(>  i 
which  tho  motion  was  tefosed.  Miickeiude  w.  Dwriop.^ 
son.  ft  Ca,  16th  July  1868,  p  558. 

JURIBOIOTION— Sso  Partmnhip. 

 Domicile — ^Foreign — A  bcotsmsn  domi^led  ii  I" 

York,  and  partner  of  a  commercial  firm  then,  ckki 
Scotland,  and  resided  for  two  mouths,  dorii^c  vbict  J 
paid  a  visit  to  Ireland  and  LondoDi  forming  ia  esehat 
an  absence  of  four  days.  At  the  end  of  two  Bsootlaht^ 
turned  to  America.  Daring  his  restdeooa  In  8eotbU.-i 
was  personally  dtod.in  an  action  brought  to  racova  y< 
ment  of  a  balance  on  an  accounting  between  his  fira 
dihsolved)  and  the  pursuers,  a  commercial  firm  in  Scujs^ 
He  pleaded  no  process,  in  respect  the  Courts  of  Sati\ 
ha4  no  jnrisdiction  over  him  at  ths  date  oi  dtstka-^ 
fence  repelled.  Bltchie  &  H'Cormick  v.  Fraaec;  10^  ^  < 
1862,  p.  139. 

 Domicile  —  Foreign —Divorce — A  hodtand  m<-' 

in  New  York,  where  he  had  pursued  his  trade  fat 
years,  raised  an  action  of  divorce  against  his  wife  ki ' 
the  Court  of  Session.  Both  parties  were  tfootd  kf  W-^ 
the  marriage  had  taken  place  in  Scotland,  and  «siM>' 
by  several  years'  residence  In  that  ooontry.  ficotlssi " 
the  locus  delicti,  and  the  defender  being  permaaeatj** 
dent  there,  was  personally  cited.  She  pleaded  fihtf-'-l 
was  no  jQrisdictioQ,  in  respect  that  her  hadiand*s  rs3*| 
in  New  York  gave  to  both  a  foreign  d<Hn>nl*— n«i 
pelled.   Shields  v.  Beattie  or  Shields,  Ut  Dec  ^. 

 .  Forum—  Sheriff-Court— Sequestration — ^Laadtorii  J 

Tenant — A  proprietor  In  the  counties  botlh  sC  Dbb^ 
ton  and  Stirling,  applied  to  the  Sheriff  ol  Doastaitsw- 
for  sequestration  of  the  crop  and  stock  of  thi  W 
of  a  farm  In  the  latter  county,  and,  on  ths  alk.^ 
that  he  had  removed  his  stock,  cattle,  Ail,  fttm  tW*^ 
for  warrant  to  bring  them  back  to  the  Catm,  aad  to 
tory  and  secure  the  stock,  &c.,  on  the  ttxm.  The 
appointed  service  and  answen<,  and,  in  Um  aa^MiM  ^ 
queetrated,  aud  granted  warrant  as  cnred.  Iksbi*' 
having  obtained  the  concurrence  of  tb«  SMdft^f 
to  thU  warrant,  under  it  seiWd  ly  OII|ll||MiB.Mil » ' 
possoMion  of  a  '^^r   }^  '  T^Hif^^I  jTwii 


xi 


removed  by  him  from  the  farm  in  Dumbtrtotubire.  The 
person  In  whose  posseesion  the  nbeep  bad  been  Beiied, 
bavinK  applied  to  the  Sheriff  of  SdiUog,  on  the  allegation 
that  the  sheep  were  bis  own  property,  and  bad  been  openly 
removed  from  the  faria  in  DambartonBhire,  and  that  the 
landlord  was  aware  of  these  circumstances,  for  restoration 
of  the  sheep— Ueid  that  the  proper /onwi  for  the  remedy 
demanded  was  the  county  of  Dumbarton,  and  application 
(iitfmisMd  as  incompetent  U'Keohnie  ».  Duko  of  Mon- 
trose, 29th  March  I8&3,  p.  S72. 

lUHISDiCi'IOX— Process— Uuiliplepoiading— Wakening  and 
Transference — Advocation  ob  CiHituigflntiam — A  creditor  (A> 
obl^ned  a  Slieriff-Court  decree  against  his  debtor  for  ^50 
and  expenses.  On  the  dependence,  he  had  arrested  in  the 
liRods  of  B,  a  debtor  of  his  debtor.  The  debt  due  by  B  was 
claimed  by  an  assignee,  and  B  declined  to  pay  eitlier  to  the 
arrester  or  to  the  assignee.  A  raised  a  maltiplepuinding  in 
B's  name  in  the  Sheriff  Coarr,  in  wliicli  he  and  tlie  assignee 
appeared  as  coupetnig  claimants, — a  record  being  made  up, 
but  not  closed.  Tdc  common  debtor  and  the  assignee  died 
leaving  representatives  residing  abrua'l.  The  process  fell 
aaleep.  In  these-  circumstances,  A  brought  an  action  of 
walcening  and  transference  in  the  Court  of  Session,  and  pre- 
sented a  note  of  advocatlua  of  the  Inferior  Court  process 
ob  oonHMgaitiam.  The  case  having  been  reported  on  the  poiut, 
vrhether  tliis  was  s  correct  fbrm  of  procedure  in  the  circnm- 
stances,  the  Court  remitted  with  inetructions  to  dismiss  tliu 
advocation,  and  U>  decern  in  the  wakening  and  transference.  , 
Crockart  v.  Dundee  and  Arbroath  Railway  On.,  7th  Dec.  < 
1859,  p.  132.  I 
■  Siieriff,  Concurrence  of— Warrant-rService — A  war-  | 
nint  by  the  Sheriff  uf  one  connty,  for  rettoraUon  of  [)roperty 
removed  th  neenti  tn  defhiad  m  legal  right,  may,  with  con- 
currence of  the  Sheriff  of  anotlier  county,  be  executed  in  that 
other  county,  and  previous  serviee  is  not  uecesiiary.  U'Kech- 
nie  V.  Duke  of  Montrose,  29th  March  1853,  p.  37i. 

JUSTICE  OF  PEACE— Bee  PabHe  Offieer, 

JDSTIFICAITON-See  Slander. 

K 

KIWB  REIGN-See  Auine.  ; 

L 

LANDLORD  AND  TENANT— See  CautioMr,  ZHMtkars*  </. 
JuritdwtioH,  Beitation. 

 Gautionei^A  cautioner  in  a  lease,  bound  himself  "  to 

■ee  tite  rents  regularly  paid  daring  the  period  of  the  lease." — 
Metd  that,  under  this  obligation,  the  landlord  was  not  en- 
titled to  recover  from  liim  the  expense  of  judicially  discussing 
the  tenant.  Ofrinion,  That  such  a  form  of  obligation  entitles 
the  landlord  tu  go  directly  against  the  cautioner,  wiihuut 
discussion.   Feuton  v.  Grant,  ist  March  1853,  p.  271. 

—— Lease— Contract— Bifidence— Conatrnction— A  ferm 
vraa  let  on  a  r^olar  lease,  the  rvnt  stipulated  in  widdi  was 
A  certain  number  of  quarters  uf  grain,  at  the  Gars  prices  of 
the  year.  Circumstances  in  which— af^er  the  tenant 
had  tteen  some  years  in  pojseasion,  and  an  agreement  had 
been  entered  into  between  liim  and  the  landlon),  to  tlie  effect 
that  the  fluctuating  grain  rent  should  lie  exchanged  for  a 
fixed  money  rent,  that  this  clutnge  was  made,  nob  on  tiie 
footing  of  a  temporary  reduction,  but  of  a  permanent  conver- 
sion of  the  rent,  to  endure  to  ttie  end  of  the  lease,  and  tliat 
neither  party  could  resile.  BaiUie  v.  Vnaer,  15th  June 
1853,  p.  449. 

-  JLkinid  and  Illiquid — Suspension — Compensation — A 

sub-tenant  Is  not  entitled  to  withhold  payment  of  his  rent  to 
the  prindpal  teduoMn,  on  the  ground  that  the  juinoipal  tack 
ia  under  reduciioQ,   Sprot  v.  Morrison,  dOth  Nov.  1852,  p.  77- 

■  Possession — Obligation,  Implied  —  Trustee— Acquies- 
cence— Personal  B<ir — A  tenant  who  held  leases  secluding 
assignees  legal  and  voluntary,  executed,  in  June  18'19,  atru«t- 
cooveyanceof  his  leases,  fur  beiioof  of  creditors,  Ue  was  then 
owing  tlie  rent  for  crop  1847,  for  whidi  be  had  granted  two 
bill*,  which  liad  bees  twice  rraewed.  The  trust-deed,  to 
which  the  Unillord-aeeedod  on  condition  of  it*  twing  acceded 
to  by  the  rest  of  the  creditor,  was  found  in  the  tenant's  re- 
potltorias  at  bis  death  in  July  1849.  The  trustees  entered 
into  poeiession  and  managed  the  farms  for  belwof  of  all  con- 
cwDed,  the  landlord  acquiescing  in  the  arrangement.  After 
the  I^M  of  the  period  reqoired  by  the  bankrupt  act,  one  of 


tbecrediton  applied  ibr  sequestration  of  the  deceased  lensnt's 
estates,  which  was  awarded  in  January  1850.  The  landlord 
did  not  use  tlie  clause  of  exclusion  in  the  lease  to  keep  out 
the  judicial  irustee,  but,  on  the  contrary,  allowed  him  to 
enter  into  possession,  and  received  the  rents  from  him. 

'  Thereafter  he  raised  an  action  for  the  rent  of  crop  1847, 
against  the  trustees  under  the  private  triixt-deed,  as  having 
incurred  liability  by  tlieir  possession—i/^U  that  the  defen- 
ders^ possession  in  such  circumstances  did  not  infer  the  lia- 
bility contended  for  by  the  pursuers,  and  defendera  assoilxied. 
Dundas  o.  Hood,  21st  June  1853,  p.  455. 

LANDS  CLAUSES  ACT— Scte  Sailvav. 

LANDSCLAUSES  C()NS()LIDArU)N  ACT— See  Railway. 

LEAVE  TO  APPEAL— Relevancy-Process— Circu mats Dut'S 
in  which  leave  to  appeal  against  an  unanimous  decision  on 
an  objection  to  relevant:y,  granted.  North  of  Scotland  Bank 
V.  Thompson,  19th  June  1852,  p.  1. 

LKASE— See  Landlord  ^  Tenant. 

LEGACY— See  Oantlroelu^. 

  Legacy  Duty — ^Tt-stament — Conslmetion — Held  that  a 

bequest  of  a  "free  yearly  annuity"  was  a  bequest  of  an  an- 
nuity free  nf  legacy  dutv,  as  well  as  of  all  other  deductions. 
Beaton  v.  Bulloch,  6th  Feb.  1 853,  p.  229. 

  Provisions  to  Children— Vesting — Fee  and  Liferent — 

Trust— Personal  Bar— Diacliarg^A  fiither,  snbaeqoent  to 
the  deatii  of  his  dau|^ter  M,  executed  a  trust-settlement, 
directing  his  trustees  to  set  apart  for  each  of  hia  surviving 
daughter^  and  tlieir  children  respectively  in  fee,  the  sum  nf 
£l500,  ami  declaring  that  such  sumsaa  might  be  pnid  by  him 
to  any  of  the  daughters,  and  were  vouched  by  receipt,  or  en- 
tered to  tlieir  debit  in  his  book^,  should  be  held  in  pro  tanto 
of  provision.  Previous  to  \ver  deftth,  the  tmster  hail  disponed 
to  hii  daughter  M  heritable  aolge«ts  valued  at  £1000,-  nud 
that  sum  he  entered  to  ber  debit  in  his  book!),  "  to  account 
of  patrimony."  O.i  tlie  truster's  death — Ileltl  that  the  set* 
tiemeot  conferred  upon  the  children  of  M  the  fee  of  £1500 
as  a  separate  estate  altogether  distinct  from  their  mother, 
and,  tlierefure,  tliat  tlie  payiaent  made  to  her  was  not  to  bo 
deducted  in  the  dlstribuuoo  of  the  estate,  and  that  tlie  claim 
of  her  children  for  tlie  amount  was  not  barred  by  tlieir  having 
granted  discharges,  or  accepted  of  interest,'  on  the  footing 
tliat  their  provisions  were  of  less  amount.  UutcbtsQO  V. 
Anderi>on'aTrustees,.18lh March  1853,  p.  34fi. 

 Vesting — -Fee  and  Liferent — Tru9t-Di»e<l — Ci>nstruc- 

tion — A  married  woman  executed  a  trnst-deed  and  settle- 
ment, directing  her  trustees  to  bold  thereudueof  her  eatate 
in  trust  for  behoof  of  K,  lier  husband,  in  liferent,  and  of  M,  her 
only  child,  and  any  other  child  wliich  slie  might  thereafter 
have  ;  farther,  "  failing  heirs  of  my  Irody,"  the  trustees  wtre 
directed,  "at  the  first  term  after  my  deccaiie,  or  aftpr  such 
failure,  whichever  of  these  events  shall  last  happen,"  to  pay 
certain  sums  to  the  testator's  husband  and  two  of  licrsister:), 
"  and  failing  any  of  the  three  legatees  before  the  said  term  uf 
payment,"  to  these  heirs  respectively.  Lastly,  the  residue, 
at  the  first  term  after  the  death  of  the  survivor  of  the  truster 
and  her  husband,  "  or  at  the  first  of  these  terms  after  foilure 
of  the  beiri  of  my  body,  whichever  of  these  events  shall  hi^t 
happen,"  was  to  be  paid  to  two  of  the  truster's  sisters.  Tho 
truster  died  leaving  two  children,  both  of  whom  died  chtiil- 
less — Ht/d,  that  according  to  the  true  meaning  of  the  trasl* 
deed,  the  fee  of  the  trust-estate  vested  on  her  death  la  the 
children,  and  passed  to  their  representatives;  and  a  dalm 
on  the  part  of  the  father  for  hia  legacy, — who  pleaded  that 
no  fee  vested  in  them  till  the  death  of  the  lifereoter,  or  that 
such  fee  vested  only  under  burden  of  the  legacy, — repelled. 
Robson  V.  Shirreff,  35th  Jan.  1853,  p.  195. 

LEGACY  DUTY— See  Lrgai^. 

LIBEL— See /stur.   Lord  Advoea'e. 

 Slander— Reparation — 1.  Terms  of  a  letter  in  a  public 

jDurnal,  which  were  held  actionable.  S.  Held,  that  when  the 
terms  of  a  writing  all^-l  to  be  libellous  are  equivocal.  It  is 
the  province  of  a  jury  to  put  a  construction  upon  them. 
Mullar  p.  Bobertflon,  Ac.,  2d  Dec.  1852,  p.  116. 

LIEN— See  ROwHtm. 

LIFEBENT  &  FEE— See  DttOhbed.   Parent  and  Ckibt* 
LIQUID  AND  ILLIQUID— See  Landhidand  TtmtttL 
LIS  ALIBI  PENDENS— Title- Bill-Chamber—A  parh-,  aa 
proprietor  of  one  share  of  a  joint-stock  cdinpany,  raf^d  a 
suspension  luid  interdict  against  the  company.   An  objejiion 
was  taken  to  bis  title,  but  the  note  wms  pasted.  Tbereititr, 


ill  order  to  obriate  the  objection  to  title,  the  aaspender  bonght 
another  share,  brought  a  secoDd  saspenBion  on  exactly  tlie 
•ame  merits  as  the  6rst,  and  lodged  a  mibate  binding  him- 
tvlt,  on  the  second  note  being  paued,  to  withdraw  the  flrat. 
Tiie  respondents  pleaded  to  the  second  note  Hi  aSbi,  sod  ob- 
jected to  the  motion  for  passing  it  that  no  step  conld  be  taken 
unleM  the  flrst  note  were  withdrawn  absolutely.  Circum- 
stances  in  whicli— Ke/d  that  the  plea  of  Us  alibi  applying  only 
.  to  the  merits  of  the  two  cases,  and  the  suspender  having 
bound  himself,  on  being  pat,  in  Dm  second  application,  into 
the  same  position  on  t>ie  merits  as  in  the  Unt,  to  withdraw 
the  first  application,  when  the  plea  of  Ba  aWti  fell,-~the  ob- 
jection was  groundless,— and  note  passed.  Taylnr  v.  Qtas- 
gow.  Paisley,  and  Ardrossun  Caual  Co.,  16th  Nor.  185S,  p.  16. 

LOCALITY— See  EtUM.  Teindt. 

I.OCH— See  ErUail. 

L0B1>  ADVOCATE— Public  Officer— Dilimnoe— Criminal 
Cliarge,  Recovery  of— Libel — Defiimation — Damages — In  an 
action  of  damages  against  the  deft4ider  Sir  baring  maUcioiudy, 
'  and  without  probable  cause,  or  any  ground  of  jusUScation, 
.  lodged  witli  the  procurator-flacal  a  charge  of  peijury  against 
the  pursuer,  the  latter  crared  a  diligence  to  recover  fru.-n  the 
fiscal  the  written  information  containing  the  charge  in  ques- 
tion. The  defender  objected  to  the  diligence,  on  the  ground 
tliat  the  public  prosecutor  was  not  compellable  to  ^re  up  tlie 
information ;  and  notice  having  been  given  to  the  Lord  Ad- 
vocate, his  Lordship,  without  stating,  and  having  declined  to 
state,  that  the  disclosure  would  prejudice  the  public  service, 
refused  to  surrender  the  information.  The  Court  (reserving 
their  opinion  as  to  the  question,  whether,  if  the  Lord  Adro- 

.  cate  declined  to  give  up  the  information  on  tite  ground  of 
prejudice  to  tlie  public  senrlce)  granted  warrant  for  tb»  re- 
covery of  the  informativn  in  the  circumstances.  Henderson 
V.  Kobertson,  20th  Jan.  1853,  p.  188. 

LUNATIC— t^ee  Cvraior  Soni$.    Curator  Bonis,  Lia'Ali  y  of. 

 —  Aliment — Application  by  the  twalor  bonis  of  a  lunatic 

to  authorize  part  uf  his  ward's  funds  to  be  applied  to  the 
support  of  a  sister,  refused.  Itubi^rtson,  petitioner,  I9th  July 
1653,  p.  5M. 

— ^>  Nobile  Officium— Circumstances  in  whidi  the  Court 
refused  to  allow  tlie  surplus  funds  of  an  incurable  lunatic, 
over  and  above  what  wun  requisite  for  his  support  and  alt  the 
comforts  his  state  was  susceptible  of,  to  be  applied  towards 

.  the  maintenance  of  hi*  aged  and  infirm  motlier,  who  was  a 
widow  and  his  eurairi*  bonit,  and  of  a  younger  brotlier  also  in 
asUla  of  looacjr.  Stewart,  petitioaer,  SUth  Nor.  185S,  p.  30. 

M 

MAILLS  AND  DUTIES— See  Truit. 
MALICS— See  PriviUgt. 

  Want  of  Probable  Cause — A  party  purchased  sheep  in 

a  public  market,  on  condition  of  paying  the  price  before  re- 
moral.  He  went  away ;  and  the  sheep  hariog  afterwards 
dis^peared,  while  the  price  remained  unpaid,  the  seller, 
meeting  him  a  few  hours  afterwards,  charged  him  with  thelt 
of  the  sheep,  and  gave  him  into  custody.  It  baring  been 
discovered  tliat  the  sheep  had  been  removed  by  another  party 
through  mistake,  the  purchaser  was  liberated  after  having 
been  in  custody  about  two  hours.  lu  an  action  of  damages 
at  his  instance  for  wrongous  imprisooment — not  neces- 
saT7  Sax  hint  to  prove  malice  or  want  of  probable  cause. 
M'Donald  v.  Ferguson,  12th  Jan.  1853,  p.  556. 

  Want  of  Probable  Cause — Jury  Cause — lasue — Bill  of 

Exceptions — Tlie  pursuer  end  defender  quarrelled  at  a  pulilic 
auction,  and  threatened  one  another  with  violence.  The  de- 
fender gare  the  pursuer  in  custody  to  a  policeman,  and  ac- 
companied him  to  the  poUce-oSce,  but.  when  then.*,  declined 
to  enter  a  charge.  The  pursuer  having  then  been  set  at 
liberty,  raised  an  action  of  damages  for  wrongful  apprehen- 
sion. The  case  went  to  trial  upon  an  issne»  which  did  not 
set  forth  malice  or  want  of  probable  cause.  Before  the  close 
of  the  pursuer's  case,  the  defender  intimated  that  he  meant 
to  raise  the  plea  of  privilege,  and  after  the  close  of  it,  he  asked 
the  Judge  to  direct  the  jury  that  there  was  no  evidence  to  go 
before  them  of  malice  or  want  of  probable  cause,  and,  then.* 
fore,  that  he  (the  defender)  was  entitled  to  a  verdict — Direc- 
tion and  verdict  accordtagly.  On  a  bill  of  exceptions — Held 
that  there  was  a  misdirection,  and  that  there  was  evideuct: 
to  go  tothejury.  Opution,  1.  That  the  case  was  not  one  of 
privilege.  2.  That  if  the  defender  intended  to  plead  privilege 


at  the  truil,  he  was  bound  to  set  forth  on  tlie  record  Uw  facts 
and  circumstances  on  which  he  intended  to  tmise  the  {ilsa. 
Smith  V.  Green,  9tli  Uarch  1853,  p.  381. 

MANOATOHT-Pfocess— Where  a  foreign  pursuer  has  kft 
Scotland  during  a  sist  of  procea*.  he  Is  not  eoUUed  to  be 
heard  against  a  motion  for  its  reel,  without  sistiug  a  mao- 
datory.   Shedden  v.  Patrick,  9th  Feb.  1858,  p.  SSI. 

MANSION- HOUSE -See  Entail. 

MARITIME— See  AmttmetU. 
.  MARRIAGE-CONTBACr-Seei/m&iUeandJroMiifrfe. 

MASTER  AMD  SERVANT-— See  Btpanlim. 

—  Culpa— D>ima^— Summons— rU^anoy— There  Is  DO 
foundation  in  the  law  of  Scotland  for  the  doetiine,  tint  so 
action  lies,  at  the  instance  of  a  servant  against  bts  emploja', 
founded  on  the  alleged  fault  or  negligence  of  a  fellow-serrain. 
Quettum,  In  what  circumstances  the  common  mn^oyer  n 
liable  in  damages  for  injury  sustained  by  a  servant  in  eoase- 
quence  of  the  fault  or  n^igence  of  a  fmow-eerrani  ?  Terms 
of  summons,  which— J7eU  relerant  to  infbr  damages  agaiost 
the  employer  for  iqjury  alleged  to  hare  been  so  eaaeed.  Gray 
v.  Broflsey,  let  Dea  1853,  p.  10I> 

MINERALS— See  RaUwajf. 

MINOR— See  Burgh,  Royal.   EntaiL  Jwritorg  Cautiott. 

•  —  Curator — Process — A  minor  piAe*  wlmse  paieots  were 
dead,  and  who  was  oirner  of  seme  heritable  pri^ierty  in  this 
country,  executed  a  deed  nominating  A  B  to  be  her  curator. 

The  minor  had  no  next  of  kin  on  the  side  of  her  mother,  who 
liad  been  abostard,  and  her  next  of  kin  on  theftther's  Mde 
were  resident  in  England.  She  applied  to  the  Court  to  cdo- 
firm  and  approve  of  A  O'b  nomination,  and  to  interpooe  au- 
thority theretof^nd  to  appoint  htm  to  be  curator  boms — Peti- 
tion withdrawn  upon  the  recommendation  of  the  Coort. 
Mather,  petiUoner,  22d  June  1653,  p.  460. 

 Curator— Process.   Eaton  and  others,  petitioner!!,  H 

Feb.  1853,  p.  S2I. 

  Factor  L-)CO  Tutoris — Curator  B  mis— 1.  Special  dr 

cumstances"  in  which  the  Court  appointed  a  factor  ton  Mara 
ami  curator  bonis  to  two  cliildren,  one  a  minor  piAes  and  the 
otlier  a  pupil.  -2.  Observed,  That  if  the  applicatiua  had  beeo 
rested  on  the  general  ground  alone,  that  whererer  there  is  a 
minor  pubet,  the  Court  will  appoint  a  paid  officer  to  take 
clurge  of  the  interests  of  such  minor,  it  would  here  beea  k- 
fuHed.  Mayne,  petitioner,  llth  March  1853,  p.  33*. 

.  ■  Factor  Loco  Tutoris — Pupils'  Protection  Act — &atBtB 

12  &  13  Vict.  c.  51,  §§  5,  22— Discharge—Where  the  £sctM 
loco  tutoris  of  a  pupil,  who  attained  minority  previous  to  d« 
passing  of  the  Pupils'  Protection  Act,  continued,  witbeal 
discharge,  to  administer  lier  estate  for  wme  time  subsequent 
to  the  passing  of  the  act — Held,  on  his  applying  tot  exooen- 
tion  and  discharge,  that  tlie  factory  having  terminated  befwe 
the  passing  of  the  act,  was  one  to  which  its  prorinoos  diJ 
not  apply — and,  in  particular,  that  the  factor  was  not  liable 
ill  penal  interest  on  a  sum  of  £50,  which,  during  his  actiogi 
subsequent  to  the  termination  of  the  factory,  he  had  letained 
in  his  hands  for  more  than  ton  days.  Edmand,  petittoocr, 
4th  March  1853,  p.  29  (. 

 Parent  and  Child— Nobile  OfBcium — Where  a  wido* 

with  an  only  child  of  five  years  old,  married  again,  and  hct 
husband  Ivft  the  country,  the  parties  appointed  as  goan^w 
to  the  child  under  an  English  will  oxecutod  by  the  deoeaaed 
husband,  having  applied  for  tntiTdict  againxt  the  remoni 
of  the  child  ont  of  the  jurisdicUon  of  the  Conrt— Cireea' 
stances  in  which  (in  terms  of  an  arrangement  entered  into 
at  the  desire  of  the  Conrt),  the  mother  having  found  secnritj 
uut  to  remove  the  infant  out  of  the  jurisdiction  of  the  Cwrt 
— Held  that  she  was  entitled  to  retain  the  custody  of  it  for 
twelve  months,  but  subject  always  to  the  jiirisdic^on  oftbc 
Court, — the  inbint's  grandfather  being  entitled  to  all  wsnn- 
able  access  to  It,  and  to  certain  aped&ed  vUta  fnwi  M%  is 
the  course  of  the  year.  U'Oallum  v.  Hamilton,  9th  MhU 
1863,  p.  820. 

 Pupils'  Protection  Act— Stalnte  12  &  13  Vk*.  &  51, 

§§  &.  22 — Penalty — A  factor  loco  tutoris  appointed  bc&mthe 
pasung  of  the  Pnpila'  Protection  Act,  remained  in  the 
ogement  of  the  pupil's  funds  after  she  bad  attained  aioMi^. 
which  she  did  subseqnent  to  the  pasdng  ot  the  net  lUi 
that  tbe  act  was  applloable  to  the  pefor  nntll  Iw  wttiat 
«d  of  the  ofiSce,  and  that  he  was  therefore  mble  im  fsaal 
interest  on  money  retained  in  his  hands,  oaal>Bi|'-to-tts 
provisions  of  §  5,  at  a  iwriod  subsequent  Urthit  jif/t^lit- 


INDEX. 


xiii 


tainment  of  minority.  Accountant  of  Court  v.  Wilson,  12tli 
F«b.  1852,  p.  296. 

MINOR— Pupils*  ProtectioD  Act— Statute  12  &  18  Vict  c.  61 
— ProcesB.   Efrkwood.  petiUoner,  17th  Dttc.  1862,  p.  170. 

 QuadrienDiam  Utile — Hdd  that  the  lapse  of  the  quad- 

rae/intum  Mile  could  not  be  pleaded  in  bar  of  an  actiou  of 
reduction  of  a  bond  granted  by  the  pursuer  and  his  father, 
which  it  was  souglit  to  reduce  on  the  ground  that  the  debt 
for  which  the  bond  was  granted  was  a  debt  of  the  father 
alone — that  Uie  pursuer  was  a  miuor  at  the  date  of  grantiDg 
■  and  that  then  droaiostaueei  were  knowo  to  the  defen- 
der^  in  whose  &roar  the  bond  was  granted,  when  he  took 
the  tteed.   Manuel  v.  Manuel,  15th  Jan.  1858,  p.  162. 

MODIFICATION— See  Sxpetun. 

UONTOOMERT  ACT-iwe  Entaa  Avundment  Act,  §  26. 

  10  Geo,  ill.  c.  51,  §  a— See  En-ail. 

HOBA— fiee  Divorce.   Poor.   SaOwatf.  Tttut. 
MULTiPLEFOINDUia-eea  Judicial  Factor.    Ju  isdicOon. 
Proeuc 

N 

NOBILE  OFFIClUK— See  lunatic.  Minor. 
NOTICE  OF  TRIAL-Se6./^ury  Cause. 
NOTE  TO  INNER  HOUSE-See  Procen. 
NOTOUR  BANKRUPT— See  Bursh. 

NUISANCE— BuDuing  Water— AtU  that  n  proprietor  of  houses 
in  the  neighlxinrhood  of  a  small  stream  containing  water  fit 
for  domestic  uses  and  for  watering  cattle,  is  not  entitled  to 
discharge  the  sewage  water  of  the  houses  into  the  stream, 
BO  as  to  render  It  no  longer  fit  for  these  purposes  to  the  nre- 

■  jiidlce  of  an  Inferior  heritor,  Fleming  v.  Flodhiy,  7ib  Jul; 
1858,  p.  499. 

O 

OATH  IN  REFERENCE— See  Prescription,  Tr!enn'al. 

OATH,  RGFEKBNCE  TO— In  Rem  Versum— Eoiployment- 
firldeniM — In  an  action  against  a  wife  fur  payment  of  a 
writer's  account  for  work  done  in  reference  to  her  si-parate 
tstate,  reference  having  been  made  to  the  defender's  oath, 
6be  deponed  that  she  bad  employed  the  pursuer,  and  bud 
not  paid  him,  btit  that  she  did  not  consider  henieif  tils  debtor, 
and  hod  received  no  benefit  from  his  labours — Seld  that  tlie 
oathf  admitring  employment  and  non-payment,  was  affir- 
mative of  the  reference,  and  that  the  question  of  in  rem  ver- 
sum  was  a  qne^tion  for  the  Court,  to  be  proved  pro  utde  jure. 
Gitfonl  V.  Bobertsun  or  Rennie,  1st  March  1658,  p.  268. 

OBLIGATION— See  Arbilralian,  Entail 

 Personal  Liability — Agreeme&c — Construction — Proof 

~Terms  of  misslTes  of  ofUt  and  acceptance  in  regard  to  the 
pnTcfaaae  of  a  security,  and  clrcumttances  in  which — Urld, 
in  an  action  for  implement  against  the  offerer,  (1 )  That, 
under  the  misrives,  the  defender  was  personally  and  indiri- 
dnally  liable.  (2.)  That  it  was  incompetent  for  him,  by  rc- 
forence  to  the  correspondence,  whether  prior  or  pot>tt:rior  to 
the  date  of  the  missives,  to  shew  that  the  understanding  of 
parties  was,  that  he  hod  bound  himself  In  them,  not  InUi* 
Tidnally,  bnt  only  as  representing  third  parties  in  the  capa- 
city of  their  Uw-agcnt.  Edinbui:^^  and  Gltuigow  Bank  v. 
Steele,  17tb  Feb.  1858,  p.  245. 

O  BLIU ATION,  IMPLIED— See  LmHord  and  UnanL 

OOTBUILDINa— See  Entail. 

OTEBSMAN— Sm  AihUraiion, 

V 

PARENT  AND  CHILI>— See  Minor. 

 Liferentand  Fee— Testament— Construction— A  fiither 

iHtqaeatbed  £800  to  bis  daughter  in  liferent,  and  tu  ber  cbil- 
drvn  in  fee,  adding  these  wonls  to  the  bequest—"  It  is  nn- 
diTstood  that  I  inclnde  ber  mother's  share  In  tho  above 
■nm."  Tho  daughter  repudiati-d  the  father's  settlement, 
and  betook  herself  to  her  legal  rights — Held,  upon  a  sound 
oonatmction  of  the  above  clause,  that  in  suttiug  at=ide  ;£800 
Air  behoof  of  the  daughter's  child,  tliero  sbuuld  be  deducted 
-wfaaterer  swn  the  daughter  should  be  entitled  to  as  ber 
■bare  of  ber  mother'*  portion  of  the  gooda  in  communion. 
Stodair  v.  Sinclair,  11th  Dec.  1862,  p.  142. 

PtovfsioD— Statute  1695,  c.  24 — Apparency — Entail 
Jkasendment  Act — Lands  were  held  under  an  entail  defec- 
tlrv  !■  the  prohibition  against  alienation.  J.  B.  held  them 


as  heir  of  entail  in  possession  from  Maicb  1884  till  October 
1649,  when  be  died.  His  title,  and  that  of  hii  immediate 
predecessor,  hsd  never  been  properly  feudolixed.  He  left  a 
trnsC-dispodtion  dated  a  few  months  before  his  death,  one 
of  the  purposes  of  which  was  for  payment  of  a  provirion  of 
£500  to  eaihof  bis  daughters.  BtB  son,  the  next  heir,  passed 
over  J.  R.,  and  served  himself  heir  to  a  remoter  ancestor. 
Tlie  daughters  sued  the  son  for  their  provision,  on  the  ground 
that  their  father  having  possessed  the  lands  in  apparency 
for  more  than  three  years,  the  son  could  not  pass  him  over 
without  being  liable  for  his  debts,  under  the  statute  1696, 
c.  iA^Htld,  X.  That  the  provMon  being  rational  in  the  cir- 
cuntstanctis,  formed  a  debt  against  the  deceased.  2.  That 
the  entail  being  defective  in  one  prohibition,  was  altogether 
ineffectual  a9  a  strict  entail  under  the  48d  section  of  the 
Entail  Amendment  Act.  8.  Tliat  J.  R.'b  possusaion  was 
therefore  to  be  taken  as  possession  in  apparency,  under  a 
fse-rimple  title,  for  more  than  three  years.  4.  That  his  son 
and  heir  could  not  therefore  pass  him  over  without  Incurring 
liability  for  the  provisions.  Russell  v.  Russell,  7th  Dec.  1852, 
p.  831. 

PARENT  ASD  CHILD— Trust— Ciause-Oonstmction  — A 
father  who  hold  a  power  of  division  of  trust-funds,  amount- 
ing to  £2300,  amongst  faiscbildFun,  having  divided  the  same 
Iwtwccn  his  two  oangbterB,  bis  ouly  ohTldreo,  in  portioDS 
ot  £50.  with  any  interest  unpaid  on  the  trust-estate  to  the 
married  one,  and  the  rest  of  the  fund  to  the  other,  who  was 
unmarried—Circumstances  in  which,  the  married  daughter 
]  mpugniog  ttie  divitnon  as  elusory,  the  Court  refused  to  inter, 
fere.   Douglus  v.  Morder,  80th  March  1858,  p.  874. 

PARISH-8ee  Proof. 

PARTNERSHIP— Jlelief  between  partners— Statute  7  ft  8 
Viot.  c.  Ill — Jurisdiction — Competency — Process— Certain 
partners  of  a  Scottish  insurance  company  paid  company 
debts  out  of  their  private  funds,  and  brought  an  action  lor 
proportional  relief  against  other  parties  whom  they  alleged 
to  be  aldu  partners.  Before  the  date  of  the  action,  the  com- 
pany had  been  brought  by  nn  English  creditor  under  the 
bankruptcy  jurisdiction  of  the  Eugliah  Courts,  In  terms  of 
7  &  8  Vict.  c.  Ill,  and  remained  so  after  the  action  was 
bicugbt.  Ctremiistaneee  in  which  a  preliminary  defence, 
that  the  action  was  incompetent,  as  involving  and  requiring 
for  its  extrication  a  process  for  the  general  winding  up  of 
tbo  compaoy's  afiairx,  such  as  was  depending  in  the  bank- 
ruptcy court  in  England,  repelled.  Richardson  v.  Qaviu's 
Executors,  24Ui  Feb.  1858,  p.  253. 

PATRONAGE— See  Exeambion. 

PENAL  ACTION-See  Svmmont. 

PENALTY— See  Minor. 

PERSONAL  BAR— Bee  Z)i5eA<i;^«.  Dieorce.  Landlord  and  Tea- 

ant.    Leaaeu.  'Title  to  Purnu. 
PERSONAL  LIABILITY— See  OU^tm. 
PETITION— See  Entail. 

PETITION  AND  COMPLAINT— See  Burgh  JSleetim. 
PETITION  TO  APPLY  JUDGMENT  OF  HOUSE  OF  LORDS 

— See  Expentu. 
PETTY  CUSTOMS— See  iioj^al^wyA. 

POOR— Ferry — There  being  a  right  of  ferry  across  en  arm  of 
the  fu  a  running  from  west  to  east  betweeu  two  counties  and 
parishes,  the  question  arose,  within  which  of  the  two  pa- 
rishes the  right,  which  was  held  as  part  and  pertinent  of  an 
estate  situated  on  the  north  side,  was  assessable  for  support 
of  tbe  pQfX—Utld  that  it  was  assessable  within  the  parish 
in  which  w&s  situated  the  estate  of  which  it  was  a  part  and 
pertinent.    Anderson  t>.  Gilknderp,  22d  March  1853,  p.  853. 

  Poor.House— Statute  8  and  9  Vict,  a  88,  §§  60,  61,  65 

— The  parochial  autburities  are  entitled  to  refuse  relief,  ex- 
cept ou  condition  of  tbe  pauper  entering  the  poor-honse, 
although  the  parish  In  whioh  the  same  is  situated  is  con. 
tlguous  neither  to  the  parish  of  tbe  pauper's  settlement,  nor 
to  any  parish  contiguous  thcreta  Watson  v.  Welsh,  26th 
Feb.  1858,  p.  267. 

  Poora'  Assessment— Statute  8  and  9  Vict.  c.  88,  §§  47, 

49 — Cliurch — A  minister  of  the  Free  Church,  whose  stipend 
was  paid  from  the  General  BustentaUon  Fund  of  that  body, 
having  been  osseMBd  on  bis  etipeud,  as  on  means  and  snb- 
atanoe,  in  the  parish  of  bis  timieneit—Ihl^  not  assessable 
thereon  as  on  means  and  snbrtiuice  In  anMbW|uiridi|^lMre 
hU  church  was  situated.  Lalridiihdi^h  VB4r<nW/J«yBec. 
1852,  p.  123.  ^ 
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pOOU— toor^i  AiHenuicnt— Stotute  8  &  9  Vict.  c.  83,  §  47— 
CircumBtaQcas  in  which — Held  that  the  muter  anii  part 
owner  of  a  vi.-B8el,  who  did  not  rusitle  in  the  paiiah  of  the 
port  from  wliicli  the  vesiel  hailed,  was  not  liable  to  be 
Kesited  ft)T  poot-ratcH  under  the  47th  secUnn  of  the  Statute, 
tireig  V.  Maxwell,  28th  March  1853,  p.  865. 

I  l*our'«-Asiu»«rnpnt— Statute8(Tjeitb  Onck^) — Consfrtic- 

tloa — TbeCommiisioncrBfur  theUarboarand  Docks  oflicith, 
a  corporate  body,  wero  empowered  by  toyal  grant  and  by 
atatiite  to  lery  dues,  out  of  which  it  was  provided  (by  sta- 
tute) tllat  the  sum  of  £7680  should  be  annuiilty  puld  into 
bank  to  be  npplied,  partly  in  payment  of  the  niinistcrn, 
partly  for  behoof  of  the  creilitore,  and  partly  fur  the  main- 
tenance of  the  College  and  nihools  of  the  city  of  Edinburgh, 
the  remainder  of  the  rerenue  being  directed  to  be  applied 
to  the  maintenance  and  improvement  of  the  harbour  and 
docks,  and  in  the  payment  of  the  debt  contracted  in  their 
conrtniction— &eM  that  the  rvvenne  other  than  the  tain  of 
X7680,  being  apueially  limited  to  the  parposes  aboro  men- 
tioned, was  exempt  from  assessment  for  the  poor,  bat  that 
the  said  mta  not  l>eiug  in  the  same  position,  the  Commis* 
sioners  were  liable  to  be  assessed  upon  it.  Scotland  v.  Gom- 
mirislonfln  (ur  Harbonr  and  Docks  of  Leith,  26th  Not.  1852, 
p.  68. 

-  ..  Belief— Gspenses— A  parish  lo  which  a  pauper  had 
become  chargeable,  sued  three  other  parishes  for  relief,  and 
one  of  these  parishes  was  found  to  be  the  legal  settlement 
of  the  pauper,  and  ><>  liable  in  relief.  Circumstancjs  in 
which— /7>U,  that  such  parish  was  not  farther  liable  to  re- 
lieve the  pursuing  parish  from  the  expenses  foam)  due  by 
it  to  the  other  two  parishes  called  as  defenders  to  the  action. 
Hay  V.  Jack,  ftc.  16th  Feb.  1868,  p.  284. 

 Kelivf— Uora— Statute  8  &  9  Vict.  c.  83,  §  71— A  pau- 
per whose  legnl  settlement  was  in  the  pariili  of  B,  becnme 
chargeable  to  tlie  pariah  of  A  in  March  1B43.  In  September 
1843  a  communication  took  place  between  the  twu  parishes 
as  to  tite  settlement  of  (he  pauper,  which  resulted  In  a  letter 
by  Uie  inspector  of  11  to  tlie  inspector  of  A,  giving  informa- 
tlm  as  to  certain  mldeiicesof  the  pauper's  husband  (through 
whom  she  hn<l  her  settlement)  in  B,  wliicIi,  as  stated,  did  not 
amount  to  a  settlement  under  the  Four-Lnw.  AAer  this  date, 
no  communication  took  place  upon  the  subject  between  the 
parishes,  till  I9ih  February  1850,  when  A  gave  to  B  a  notice, 
under  §  71  of  the  Poor-Law  Amendment  Act,  intimating  the 
nhargeability  of  the  pauper,  and  claiming  relief.  Tbereafler 
an  action  was  raised  by  A  against  B  for  repnyment  of  past 
advances  and  future  aliment  to  the  pauper,  in  whteh  her  set- 
tlement waa  proved  to  be  in  H—Ifeld,  on  the  ground  of  mora, 
that  A's  claim  of  relief  could  not  be  carried  farther  hack  tlinii 
19th  February  1650.  Hay  v.  Jack,  &c.  15th  Feb.  1853,  p. 
S34. 

 Settlement — A  party  previous  to  the  passing  of  the 

Poor-Law  Amendment  Act,  applied  for  relief  to  the  parish 
in  which  he  had  resided  for  the  three  previoas  years — Iltld, 
that  although,  for  several  months  of  the  latter  part  of  that 
periml,  he  had  been  incapacitated  by  disease  from  maintain- 
ing liimsiflf  and  family  by  his  personal  labour,  and  was  re- 
dt>ced  to  the  greatest  poverty,  yet,  as  he  h:id  not  applied  for 
Tetief,  and  tliere  being  no  evidence  of  his  having  either  pub- 
licly begged  or  received  private  charity,  he  had  acquired  a 
settlement  by  residence.  Webster  v.  Mackenzie,  16th  Feb. 
1853,  p.  239. 

 Settlement — Bastard — A  widow  gave  birth  to  a  bastard 

child — Held  that  her  settlement  by  marrisge  did  not  accresce 
to  the  bastard,  but  that  its  settlement  was  tlie  parish  of  its 
birth,  where  the  mother  was  permanently  resident.  Hay  r. 
Scott,  S3d  Kov.  1853,  p.  33. 

  Settletiient— Industrial  BesideDce— Poor-Law  Amen<1- 

ment  Act  (1845) — A  man  having,  at  Whitsunday  1S34,  his 
residential  settlement,  under  the  old  poor>law,  In  the  parish 
of  D,  left  it  at  tttat  date,  and  took  up  his  residence  In  the 
parish  of  E  at  Whitsunday  1637.  He  m3iiit!iined  himself 
there  by  bis  own  labour  till  February  1640,  when  he  fell  il), 
and  received  parochial  relief  till  8tb  July  1841,  after  wliich 
date  he  maintained  himself  by  his  own  labirar  till  15th  Octo- 
ber 1846,  when  he  again  received  parocblal  aid  till  97th  Janu- 
ary 1848.  The  new  poor-law  act  passed  lu  Aagust  1845. 
(I.)  As  to  tlw  period  prior  to  tbe  new  poor-law  act—Btld  that 
the  pauper  could  not  acqnlre  a  set4tement  in  E,  when,  daring 
the  greater  part  of  his  residence  there,  he  was  in  receipt  of 


Karochial  aid,  although  the  twu  fractious  of  tiuufdaristsr. 
e  maintained  himself  by  his  own  labour,  Mnorataln 
added  lugeihfr  tomore  than  three  jears,  |)w  iibn  unsr' 
for  the  acquisition  of  a  settlement  under  tbo  old  Uv.  -i 
As  to  the  perivl  subsequent  to  the  nev  poor-law — Briie^ 
under  §  76  of  tlial  statutei  the  pauper'*  •■.'iilemcbt  1b  I>i 
tuthat  p:irt oHhe cUim was eatinKOiatted.  Hayv.BoA,!.. 
Nov.  1853,  p.  31. 
POUB— Settlement— Puor-LawAmendmmit  Act  (181S>  E' 
p.  Scoit,  3td  Nuv.  1853,  p,  as. 

  Settlement — Pupil — A  pupil  waa  boond  apprtrlb-.r- 

resided  io  a  parish  different  frum  tliat  wf  hia  Ltba.  i-. 
apprenticeship  contiuuetl  after  the  expiry  of  bis  vmpllmr 
Queition,  Whether  the  years  of  pupillarity  were  to  bedtteir 
in  ascertaining  whether  his  setilemenK  vaa  in  the  pn..' 
his  apprenticeship  f  Hay  v.  Seott,  23d  JUar.  1S61,  p.n 
POOR'S  ASSESSMENT— See 

POOK-LAIV  AMENDMENT  ACT  084£)— SoeiW. 

POOR-UOUSE— See  Poor. 

POOB-RATEij— lUilway—Oonstruction — A  railway  iotohr- 
ed  vai-ious  parishes,  in  some  of  which  Its  stations  wmb- 
— Ueld,  upon  a  construction  of  the  Poor-Law  AnMKtvj 
Act,  8  &  9  Vict.  c.  83^1.  That  a  railway  company  vaiL.- 
to  hu  aasetsed  for  poor-rates  both  io  tbe  chAiacterof  sfl»* 
and  of  occapicis.  2.  That  in  ameamg  the  r^lway,  ttes* 
tioos  at  each  end,  and  also  along  tbe  line,  wc-re  WM  tv  f 
assessed  separately  in  the  separate  paruihca  in  wbia  - 
same  were  respectively  situated,  but  were  to  be  vala«.  -j 
forming  a  part  of  the  whole  railway,  tbe  asacssmcat  ts 
apportioned  according  to  the  length  of  tlie  lino  intenco^ 
each  pariah.  Edinbnrgli  and  QUttiow  Eailway  Co.  §.1.a- 
son,  8th  March  1863,  p.  888. 

POSSESSION— See  Landlord  and  T.nant. 

POWER  TO  AWm-Hce  SttlaiL 

POWER  TO  FEU-See  £nto;. 

PREFERENCE— See  J?0'i*r»B(.!«',  2  J- 8  V.ct  e.  41  . 

PRESCRIPTION,  TRIENNIAL-Oathin  K^fcreaw-W  -  ■ 
Otilli— Evidence — A  law-agent  broujiht  an  action toiK.> 
payment  of  professional  accounts  ngaiiut  the  repteSRbn-- 
of  the  party  by  whom  tbe  accounts  bad  been  fft.-T. 
The  last  item  was  dated  in  1839.  The  debtor  died  a  l> 
Tho  uctioQ  was  brrnght  in  1848 — U-UHhy  tbe  wbokCcr-. 
that  the  action  fell  under  the  Act  1579,  c.  83,  and  tbt;-i 
l^ursuer  required  to  prove  botli  the  constitntioDaad  criK<- 
eoce  of  the  debt  by  the  dereoder*a  wrii  or  oath.  Cibu  i 
Smeal.  12th  July  1868,  p.  610. 

PRESUMED  INl'ENTlON— See  fatail. 

PRESUMED  OBLIGATION— Railway— Sum mons-i:ckn:  i 
— The  mere  fact  of  liaving  been  a  raemb«r  of  a  prvr»  - 
committee,  will  not  render  a  patty  liabU  to  pay  tbewzB;: 
of  a  law  agent  alleging  himself  to  have  W-cd  tm^opA 
the  promoters  of  tbe  undertaking;  nor  will  it  sasit-' 
pursuer's  case  relevant,  to  aver  that  the  deleiHter  attK  : 
meetings  of  the  committee,  witliout  any  speci6catwft  a  ■  i 
business  transacted  at  tbe  meetings,  or  of  aatboritf  c  ' 
and  there  giveu  for  the  employment  IiIwIImI — or  u>  •  ' 
that  he  took  an  active  part  in  promoting  tbo  oUjccu  ii  -  ■ 
undertaking,  by  receiving  offers  fur  shnres.  &c — ttiiX  < 
authorized  bis  OHioe  to  be  used  as  that  of  a  pmr-.-t  -i 
committeeman,  antl,  through  advertiaemento  and  d.'.ii.- 
knew  that  it  had  been  so  used  without  obiectiou.  C^usr 
V.  Pringl.-.  27th  Nov.  1852,  p.  81. 

PRELUM  e  I  ION— See  BiU  i>f£zditmge.  Dioont. 

PROBABLE  CAUSE— See  imie. 

PRIVILEGE— S«B  Ptwa.  tiummint. 

•   Malice— Jury  Cause— A  having  applied  tdtbeJ*  i 

of  tho  Peace  for  a  warrant  to  cean^  B%  prctidM^  m  i 
averment  that  a  qiuntity  of  lead  bad  been  strrli  tm  -  < 
applicant,  and  was  to  be  found  In  B'a  pn  Minp.  ft  *-j 
granted,  and  under  it  a  quantity  of  lead  waa  waessi  i 
t  he  constables  from  B's  promises  to  the  pi  ili<  i  eflie  h  ' 
afterwards  returned  to  B,  who  raided  an  actioa  «<  ^.t*  ■ 
against  A,  on  the  ground  of  the  seiaure.  Ths  piii— si  — 1~ 
malice  and  want  of  probablu  oanse  on  IIiq  rw,i4,  ksr  r 
la  the  iaue,  which  pot  the  question,  whcSkst  m  warn 
and  illi^al  aeisure  of  lead  on  lalse  and  oatmmtttm  ^  ' 
tions  had  been  made.  At  tho  U\mI,  the  AM''  i 

jury  that  the  warr  mt  of  search  was  lagal,  ^wNM 
soer  was  neverthelesi  entiUed  to  a  vtrdlofe  K  flnpV* 
satisfied  that  the  seisure  of  Um  lead  iMd  taVMlft 
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ctond/,  And  without  probablecause.  The  defeDder  excepted 
to  this  dtreotioQ,  and  required  tbe  Jodge  to  direct,— 1. 1'baC 
it  the  wamnt  was  l^al,  tlie  defender  was  entitled  to  a  rer- 
diet :  S.  That  under  the  record  aud  ivne,  tbo  pursuer  could 
not  prove  malice  and  want  of  probable  cauw  in  applying 
for  the  warrant — Verdict  for  the  pursuer.  Tbe  Court  set 
Mide  the  verdict,  holding  thiU  both  of  the  defender's  requi- 
sitiooi  to  the  Judge  at  the  trial  nvre  well-founded  in  point 
of  Hw.  Orabam  ».  U'Lachlan,  Ut  July  18&8,  p.  478. 
PROGESS~Seefanbn^t^e(,2^S  me. 41. §§11,102.  Bun,h 
SlMtiM.  Ckarge.  CunUor.  CurcUw  ad  Litem.  Curator  Bonis. 
Deeru  tn  Ahtmee.  DiwHtuil,  PttUionJar.  Entail.  Expttmt. 
bmue,  Atternatitt.  Judicial  Factor.  Juratory  Caution.  •Aune- 
AehoM.  Jury  Cauto.  Leave  to  Appeal-  Mattda'ory.  Minor. 
I*mtMr*h'f.  Proof.  PrUfitatioR.  Redaimng  Note.  Redaim- 
ing  Nak,  Oau^tUneg  qf.  BeAietion.  Itefirmu  to  Oath.  HOe- 
vmneg  Su^iMon.  Title  to  Intut.  Title  to  Sue.  Timke, 
Btmovclcf. 

 Conenlted  Judges,  Opinions  of — bow  Counted — Where 

k  case  ia  appointed  b^  one  of  tbe  Divisions  to  be  laid  before 
the  other  Judges  for  their  opinions,  the  votes  of  those  of  tlin 
Couaolted  Judge*  only  will  be  counted  who  are  on  the  Bencli 
at  the  time  the  case  finidly  advised  by  the  Uivieioo  order- 
ing the  of4nione.  Scotland  0.  CummiMiioQerH  for  the  Har- 
bour and  DodiB  of  I.eith,  26th  Nov.  1862,  p.  69. 

-  CMitinKcncy — Ad vocai ion —Statutes  1  4  2  Vict.  c.  86, 
§  83;  IS  &  14  Vict  c.  SO,  §^^TIie  respoti'knt  in  au  ad- 
vocation is  entitled  to  choose  the  Lord  Ordiuary  before 
whom  the  ptoceee  shall  be  enrolled ;  but  where  another 
process,  between  which  and  the  advocation  there  is  contln- 
gency,  is  pending  before  a  senior  X<ord  Ordinary,  the  adv»- 
cati««  will,  on  appearing  in  the  roll,  he  remitted  to  the 
M«ih>r  Lord  Ordinary.   Laing  v.  Park,  20th  May  1858.  p.  403. 

-  .  Note  to  Inner  Hook.  Ballinlen  v.  Coonon,  let  June 
1868.  p.  427. 

■  11  Bliiple poinding — Competency— The  eldest  son  of  a 
deceased  raised  a  eunnuons  of  mnltiplepoinding  in  name  of 
hit  fiatbn's  executor- nominate  and  rciiiduary  legatee,  stating 
that  he  maf  ntataied  that  he  bad  a  right  to  legitim— that  the 
claim  was  Directed  to  by  the  pursuer  and  other  parties  in- 
iereaied—aiHl  oenclnding  .tiiat  the  action  was  uececeary. 
The  ex«c«tor  objected,  that  as  no  otiier  party  made  any 
claim  for  legitim,  tbe  only  other  parties  interested  in  the 
(•state  being  the  legatees,  tbure  was  no  double  distress  nor 
oompetitieo — Seld  that  the  proccM  wa«  incompetent  Cro- 
kst  V.  Lord  Fanmnre,  8tb  June  1S6S,  p.  448. 

-  Privilege — Becord,  Bevisal  of— Belerancy— A  sum- 
mons of  damages  raised  in  the  Sheriff-Court,  for  giving  a 
fiUae  and  malicious  information  of  crime,  and  obtaining  a 
seatch  warrant  thereupon,  conuiued  no  averment  of  want 
of  probaUe  caose,  but  that  averment  was  added  on  revitml. 
n«  record  having  been  closed,  and  no  notice  talien  of  the 
d^eci  in  the  nuDinons  till  advocation  on  the  merits — Held 
thmt  wut  of  probable  cause  was  of  the  essence  of  the  action ; 
that  the  averment  thereof  could  not  competently  be  in- 
tierted  by  way  of  reviaal  merely,  but  that  it  could  only  he 
added  as  an  amradment,  on  leave  granted  ;  therefore,  that 
as  the  cose  came  before  the  Sheri^^  au  avurment  eGsontial 
to  the  relevancy  was  wanting — and  action  dismissed  ac- 
conUnglir.   Dttllas  «.  Mann,  14th  June  1868,  p.  448. 

 Beclaiming  Days— Bill  Chamber— Statute  18  and  14 

Vict.  c.  86,  §  U— An  interlocutoT  passing  a  note  of  saspen- 
sfoB,  nay  lie  reclaimed  against  within  fourteen  days.  [ 
Caneron  v.  Iiacken:^c,  20th  Hay  1853,  p.  404. 

-  I  Beclaiming  Note — Clerical  Error— Deidgnalioo — In  a 
■mansion  <^  a  cliarge  given  at  the  instance  of  Jameo  M .,  the 
note  having  Iteon  passed,  the  chargt^r  presented  a  reclaim- 
ing nota  bearing  to  he  at  the  Instance  of  John  V..—Ileld 
that  the  error  was  not  fatal  to  the  proccw,  and  the  same 
allowed  to  he  corrected.  Cameron  v.  Uaokentle,  2lltfa  Hay 
1868,  p.  404. 

■  ■  •  fleclaining  Note — The  proper  practice  is  to  append 
ttt»  MI  rectwd  to  the  reclaiming  note,  hut  the  omission  lo 
fSiSfk  tiM  whote  aummom  dnei  not  render  the  reclaiming 
bpftB  iMNHmpetent.  ICairistntea  of  HamUhm  v.  Hart's  True- 
9mm,  9iA  Uay  1858,  p.  40«. 

-  I  ■II  I  atatnte  1621,  c.  18— Reduction —  Summons  — fiele- 
ihaaer--4a  aa  action  of  reduction  under  1621,  e.  18,  at  the 
InHklH*  of  the  trustee  on  a  sequestrated  estate,  of  deeds 
vMigMl  V>  kwra  been  granted     the  bankrupt  in  defraud 


of  prior  creditors, — ^it  having  been  objected,  that  tbe  alle- 
gations of  tbe  pursuer  were  Irrelevut,  In  respect  it  was  not 
set  forth  that  be  represented  parties  who  were  creditor* 
prior  to  the  granting  of  the  deeds  under  challenge — ^Terms 
of  record  undev  which,  tbe  pursuer  being  trustco  for  all  the 
creditora — I/eld  that  there  was  a  sufBcient  statement  to 
meet  the  objection ;  but  amundmrnt  admitted,  afcor  closing 
tbe  record,  to  the  specific  elfect,  that  the  pursuer  did  repre- 
sent tbe  prior  creditors.  Eduoad  v.  Qrant,  1st  June  1868, 
p  .  426. 

PROCE  S— Summons — Becord — Relevancy — The  rule  of  pro- 
cess in  the  Court  of  Session,  as  well  as  in  the  Sberiff  CourtK,  io, 
that  in  everything  which  is  of  the  essence  of  the  action, 
whether  in  the  averment  of  what  is  an  essential  quality, 
or  of  what  is  a  proper  ground  of  action,  the  summons  and 
condescendence  must  be  complete  ob  nufio,  and  that  no 
change  can  he  introduced  into  the  revised  condesceodooce 
which  alters  the  summons— or  the  annexed  condcticcndencc, 
which  is  part  of  the  summons, — in  such  matten^,  except  by 
amendment  of  the  summonx,  on  leave  obtained.  Dallas  e. 
Uann,  14th  June  1853,  p.  448. 

PROCURATOB.FISCAL-See  Game.   Public  Opxr. 

tROOP— See  Ohligatim. 

 Parish- Declarator— Tn  an  action  to  have  it  foimd 

and  declared  that  A  and  B  were  two  separate  parishes,  and 
tlMtt  the  heritors  of  the  one  were  not  liable  to  be  assessed 
for  the  support  of  the  poor  belonging  to  tbe  other,  or  to 
both  jointly — Ueld  that  production  of  a  decree  of  tbe  Telnd 
Court,  or  of  an  Act  of  Parliament  uniting  these  two  parishes 
was  not  necessary  in  order  to  prove  them  to  be  Ie;;ally  one 
united  parish ;  but  that  this  might  be  established  by  ancient 
usage,  supported  by  a  series  of  old  documents ;— it  being 
proved,  that  at  one  time  other  modes  of  union  existed 
hi'sides  the  decrees  oi  the  Teind  Conrt  and  Acts  of  Pariia- 
meat.   Camphtil  v.  Campbell,  13th  Nov.  1852,  p.  12. 

  ProcesR— The  defender,  in  an  Infi-rior  Conrt  action  for 

payment,  relied  upon  an  account  of  furnishings  produced 
l>y  a  haver,  but  which  was  not  verified  by  the  dcpoeitioQ  of 
any  witness,  The  account  was  not  objected  to  by  the  pur- 
suer as  not  verified,  either  before  the  Sberiff  substftute  or 
the  Sheriff-depute.  Judgment  having  been  pronounced 
against  the  defender,  he  suspended,  and  proposed  in  the 
eufpension  to  verify  the  account— i/eU  that  be  was  not 
prccinded  from  doing  so  on  payment  of  certain  expenses ; 
hot  that  he  was  not  bennil  to  pay  the  full  expenses  incurred 
by  tbe  pursuers  (respondents)  both  in  the  Inferior  Court  atid 
in  tbe  Court  of  Session.  Hatton  v.  Buckmaster  &  Co.,  19tli 
Match  1868,  p.  848. 

 Res  Nov  iter— Competent  and  Omitted— Statute  1695, 

c.  88 — Commonly — In  a  division  of  commonty,  tlie  defen- 
ders pleatled,  tliat  the  commonty  b^ng  the  firoperty  of  the 
roj-al  bnrgh  of  A,  felt  under  tbe  exception  in  the  statute 
1096,  c.  88.  Issue  beiog  jcdned  on  the  question,  whether  A 
vas  a  royal  burgh,  the  Lord  Ordinary  allowed  a  diligence 
to  recover  documents,  which  was  circumduced,  and  then 
pronounced  a  judgment  determining  that  qticBtion  in  the 
negative.  The  defenders  reclaimed,  nod  for  the  tirst  time 
craved  leave  to  lodge  a  number  of  old  titles,  alleged  to  bare 
been  recently  discovered  in  tbe  butgh  of  A.  The  Cvnit,  in 
the  circumstances,  allowed  tbe  documents  to  be  produced, 
reservincr  all  questions  of  expenses.  Hunter  v.  Hailler,  26lh 
Nov.  1852,  p.  67. 

  R.'Sting- Owing — Assignation  in  Security — Construc- 
tion— An  assignation  in  security  set  forth  sundry  debts  an 
the  debts  in  reference  to  which  the  deed  was  granted,  and  it 
conveyed  in  security  certain  furniture,  book«,  and  picture;*, 
which,  however,  were  allowed  to  remain  in  pofsecrioa  of  the 
cedent.  At  a  distance  of  some  years,  and  after  the  death 
and  insolvency  of  the  cedent — Held  that  the  terms  of  the 
deed  were  insufficient  to  invtroct  the  existence  of  the  debb<, 
in  an  action  for  payment  at  the  instance  of  the  assigooe'd 
repn^aentativce  againnt  the  executors-creditors  of  the  cedent. 
Hamilton  v.  Hope,  23d  March  1868,  p.  867. 

PUOl'KRTY—ifee  &ame.  June. 

PBOROGATION-See  Arb^ntUM. 

PROTESTATION— Process— Sederunt  Dujs— HcUthat  a  pro- 
testation is  valid  and  effectual,  though  put  up  dortng  tiie 
sittings  of  tbe  Outer  House  in  MoTemb^rhffor9~.the  lep^- 
mencement  of  the  sittings  of  the^bMvlbHlieJVww 
Graham,  17th  Nov.  1862,  p.  18.  O 
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PROVISION— See  Parmt  and  Child. 
PROVISIONAL  COMMITTBB— See  ^?«emen(. 
PROVISIONS  TO  CHILDREN— Bee  Ugacy. 
PROVISIONS  TO  YOUNGER  CUILDUEN-See  Entail. 
PUBLIC— St«  Sermfvdt. 

 Servitude— Hofld—lBiiie— Jury  Cause— The  proprWtor 

of  an  estate  raiBed  a  declarator  to  have  a  road  jwwHing 
through  tt  declared  bia  exclusive  property.  The  action  was 
oppofied  on  the  eroniid  that  the  rmtd  bad  been  possessed  and 
enjoyed  as  a  public  road  for  time  Imraemorial,  or  at  least 
fbr  forty  years,  and  that  the  defender,  as  untu  «  publuo,  was 
entitled  to  nse  It— that  the  defender  shouM  stand  as 

enimier  of  the  i«ue.   Bates  and  Baring  v.  U'Queen,  Ist 
rarxjh  1858,  p.  278. 
PUBLIC  OFFICEtt— See  Lord  Advoeafe. 

 Frocuretor-Ftscal— Justice  of  Peace— Appointment  ad 

eUara  out  adpam—O^tuon,  that  the  office  of  procuretor-fiacal 
in  the  JosUce  of  Peace  Oonrt  is  bold  at  pleasure.  And 
where  a  person,  whose  appointment  as  procurator-fiscal  in 
tlie  JnsUce  of  Peace  Conit,  bore  expressly  to  be  a4  vitam  aut 
eulpam,  having  been  dismissed  without  any  allegstioQ  of 
culpa,  applied  for  Buspeiision  and  interdict,  the  note  was  re- 
fused limpliciter,  reservinfr  to  the  suspender  his  declarator. 
Rose  V.  Grant,  U'h  July  1863,  p.  6S5. 
P0PIL-See£^(i/«/.  Poor. 

 Tutor- Datlre^In  suggesting  persons  to  the  Court  of 

Exchequer  to  fill  the  office  of  tutor-dativo.  care  sliould  be 
taken  that  they  are  amenable  to  the  jurisdiction  of  the 
Court  of  Session.  Earl  of  Craven  v.  Lord  Elibaok'a  Trustees, 
23d  June  1853.  p.  464. 

PUPILS'  PROTECTION  ACT— See  Jtwftcifl/ /Wo-.  Minor, 

Q 

QUADBIENNIUU  UHLE— See  Minor. 

R 

RAILWAY— See  Agreemmt,  Poor-Ralet.  Prtmmed  ObUgetion. 
8aU. 

■■  ■  Allottee — Scrip,  Reitistration  of— Sale — An  original 
allottee  of  shares  in  a  railway  scheme,  sold  the  scrip  issued 
for  ttiem.  After  the  act  inoorporatiag  the  company  had 
been  passed,  repeated  notices  were  made  cftlliDg  on  the  scrip- 
holders  to  get  tfaeirscrip  registered,  under  certification  tliat, 
on  fiUlnre,  the  shares  would  be  r^stered  In  the  names  of 
the  original  allnttticiu  The  Tendees  reriimd  to  register  thvlr 
scrip  on  the  ground  that  they  were  dissatisfied  with  the 
management  of  the  company's  afiiairs,  and  did  not  wish  to 
incur  risk.  The  shares  were  registered  in  the  name  of  tho 
vendor,  the  scripbolders  protesting  against  tlie  company's 
right  so  to  deal  with  them.  The  concern  having  been  dis- 
solved by  Act  of  Pftriiament,  before  any  call  bad  been  made, 
or  any  step  taken  for  the  formation  of  the  railway,  a  ques- 
tion arose  between  the  registered  vendor  and  the  unrei^ia- 
tered  vendues,  as  to  their  respective  rights  of  participntlon 
in  the  statutory  diKtrilmtion  of  the  company's  funds,  which 
consisted  exclusively  of  the  original  deposit  of  £2  per  share, 
miniu  the  expen!>eB  incurred— A/eU,  that  the  unregistered 
vendees  having  paid  the  price  of  the  shares,  were  entitled 
to  the  proportion  of  the  company's  funds  corresponding  to 
the  shares.   Lauder  v.  Orr,  26th  May  1868,  p.  407. 

  Arbitration  —  Lands  Clauses  Act  —  Construction — A 

proprietor  whose  land  was  intersected  by  tho  proposed  lioe 
of  a  railway  company,  Intimafed  tl>at  he  desired  his  clnims 
of  compensation  to  be  settled  by  arbitration,  in  terms  of  the 
statute.  Arbiters  were  named  1^  both  parties,  and  an  overs- 
man  was  named  by  the  arbiters.  The  arbiters  Laving  dif- 
fered in  opinion,  executed  a  devolution  in  iavoor  of  the 
OTersman,  who  had  not  previously  been  made  aware  of  his 
nomination,  and  who  now  refused  to  act.  Three  months 
having  elaf»ed  since  the  nomination  of  arbiters,  the  pro- 
prietor, on  the  view  that  the  submission  had  fallen  by  the 
ovemnan's  refusal  to  act,  intimated  de  novo  to  tho  company, 
that  he  wished  his  claims  to  be  settled  by  arbitration,  and 
that  he  had  named  a  new  arbiter.  The  company  having 
declined  to  name  one  on  their  side,  tlie  proprietor  nomi- 
nated the  arbiter  chosen  by  him,  to  be  the  sole  arbiter  un- 
der the  statute.  The  railway  company  maintained,  that 
three  months  having  elapsed  from  the  original  submission 
wlthont  any  award  having  been  pronounced,  the  proprietor's 
claims  required  to  be  sent  to  a  jury  under  Uie  85th  section 


of  the  Bicir—IJtld  that  the  company's  p)e«  waawdMnsM. 
Anderson  v.  Deeride  Railway  Company,  Sd  Jute  ISU.  f.li 
RAILWAY- Cancellationofshares,  Effect  of— Aiailnjon. 
pany  sued  a  shareholder  for  arrears  of  call.    Doriag  At  >■ 
pendence  of  the  suit,  they  declared  the  tl^ender'i  ibri 
forfeited  under  the  Companies  Clauses  Act.  and  sfktnvk 
cancelled  the  forfeited  shares  under  a  special  act  rttart 
also  during  the  dependence  of  the  aait,  and  tafoma^ 
them  to  cancel  forfeited  shares  where  tba  itoaiket  pcicB  v 
Inadequate  to  pay  the  arrears  saed  for.    The  co^iuri^ 
tnined  a  verdict.   On  a  motion  to  apply  the  r^iict.ik 
defender  contended  that  he  was  entitled  to  cre£tisrtlij 
market  value  of  new  and  preferential  sbaree  wbidi  ksdbfal 
issued  to  replace  those  cancelled.    Tbe  conpanyofadB 
idve  credit  for  the  market  value  of  the  caocelleit  Aunm. 
It  stood  at  the  date  of  cancellation— //eU  that  tbekttewl 
the  true  principle  of  aoconnting ;  ai:d  jodgmeat  scoet-. 
Ingly.   Great  Northern  Railway  Co.  v.  Inglis,  Sfh  Hub 
1863,  p.  299. 

I  Compensation— Arbitration — Lands  Clauses  OoaaC- 
dation  Act— Statute  8  and  9  Vict,  c  19,  S§  S5, 16,  H-l 
tenant  entered  into  an  arbitration  to  aettle  tbe  asMwu  i 
compensation  doe  to  him  by  a  railway  comnuy,  whose 
passed  through  bis  lands.  The  snbmiasioD  baving  Uks  It 
the  failure  of  the  arbiter  to  Issue  his  award  witUa  ttaii 
months — Held,  that  whether  the  arbitration  wis«aeafc 
the  Lands  Clauses  Act,  §  36,  or  not,  be  wac  not  bsmi  1* 
having  entered  iuto  it,  from  claiming  cotDpensatioa  taie 
§S  80  and  87  of  that  statnte.  Falconer  v.  Alwrdeca  B^v 
Go.,  29tfa  Jan.  1868,  p.  209. 

 Compensation — Damage — Lands  Claoaes  CtwsoliJifa 

Act— Statnte  Sand  9  Vict.c.l9,  §§  86, 87— A  tenant  tbs^ 
whose  lands  a  railway  passed,  gave  notice,  iu  tensirfi 
86  of  the  Lands  Clauses  Act,  of  his  claim  for  oompeestfto. 
in  the  following  terms — "  £70  as  tbe  yearly  and  peruvn- 
damages  during  the  remaining  years  of  said  leaee  llraa  )U 
tinmas  next"  The  railway  ooapany  not  having  girssu 
notices  specified  in  §§  86  and  87  for  jury  trial,  tbe  trw: 
brought  his  action  under  §  86  for  payment  of  lus  diia- 
Held,  that  as  ihe  notice  did  not  specify  tbe  sam  of  daasr* 
claimed,  in  such  explicit  terms  as  to  enat^  the  Coert 
pronounce  decree  de  piano,  it  was  incompetent  aadcf  ^:^ 
statute, — and  defender  assoilsied.   Falconer  v.  Abeiic^ 
Railway  Co.,  29th  Jan.  1868,  p.  200. 

'  Compensation — Lands  Clauses  Act — Ifeld  (ftfea-a: 
Bcottish  Central  R<iilway  v.  Cowan's  Bospital.  Uth  ia. 
1850),  that  a  proprietor  of  land,  part  of  which  is  taken  br . 
rail  way  company  for  the  purposes  of  their  railway.fscsci': 
to  compensation,  not  only  for  tbe  land  taken,  hti  aim :  ■ 
injury  to  the  remainder  of  bis  land  by  the  foraiatioa  e  : 
level  eros^ng  on  a  public  road,  at  a  poiot  to  which  bii  fr- 
perty  is  not  adjacent.  Caledonian  Railway  Co.  «.  0^ 
17th  Feb.  1858,  p.  241. 

 Compensation — ^Tenant — Lands  Clauses  CoosoKdU' 

Act— Statute  8  and  9  Vict.  c.  19,  §|  86,  87— The  provw* 
of  §§  36  and  87  of  the  Lands  Claudes  Act  apply  to  teBi:> 
as  wull  as  to  proprietors,  claiming  compensation,  ami  tc 
case  where  the  railway  company  have  already  entetd 
the  lands  for  which  compensation  is  t:lajmed,  aa  wtil  m  ' 
the  case  where  they  are  only  about  to  enter.  Falooae 
Aberdeen  Railway  Co.,  20th  Jan.  1858,  p.  200. 

  Equal  Rates  Claiue--Railway  Clanaes  Act— The  -i 

railway  company  was  bound,  by  its  statute,  to  chax^  tc,^ 
rates  for  the  caniageof  all  goods,  "  of  a  like  d^ap  iyttos 
quantity,  passing  over  the  same  portion  of,  and  onrt 
same  distance  along  the  railway,aDd  under  the bk* dm. 
stances."  Un'lcr  a  statute  empowuing  the  Tl  laHssf  f 
pany  to  lease  its  line  to  the  A  company,  and  iMaiV'*^ 
the  general  railway  acta,  and  tho  special  acts  of  tba  A 
pany,  the  latter  took  a  lease  of  the  B  line,  the  esMUnt-* 
to  be  paid  being  a  toll  on  all  minerals  loaded  <m  CkeBa* 
from  the  lands  adjacent  thereto.  The  A  cOBpaay  u 
pnhlished  two  tables,  bearing  to  be,  one  the  tahia  ef  tftsv' 
for  tho  A,  and  the  other  that  for  the  B  railwaf,  tta^ft*" 
in  the  latter  heiug  higher  than  in  theforawr ;  aoaAMv^ 
ceeded  to  charge  all  goods  loaded  on  tbe  BBM^ftSB' 
adjacent  lands,  at  the  rates  stated  in  the  B  taU^  Ap*^ 
OH  they  travelled  over  the  B  line,  and  at  the  miM-^HV 
in  the  A  table  fotm^fc^SjIttev  travrlled  «mm  mm  A  ^ 
while  those  minerals  loaded  dn  the  A  UB«««gt«qfilMV 
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at  the  lover  rates  of  the  A  table  for  the  vrliola  distance, 
though  part  of  that  distance  might  his  op  the  B  line — Jlfld, 
1.  That  Uie  two  sets  of  mioerali  not  being  carried  "  tn  the 
like  clrcamBtances,"  in  respect  that  for  those  loaded  on  the 
B  line,  the  cotopaDf  had  to  pay  toll,  the  difference  of  charge 
was  no  inMngementof  tbeeqnal  rates  clause;  and,  2.  Ttut 
although  there  was  no  table  shewing  the  lower  rates  for  con- 
veyance along  the  B  line  cliarged  on  minerals  not  there 
Itiaded,  yet  there  was  do  such  ambiKoity  io  the  tables  and 
no  Boch  deficiency  of  pnblicatlon  of  the  rates  of  cbarge,  as  to 
reoder  the  father  charge  levied  on  minerals  loaded  on  the 
B  line,  illegal;  in  respect  of  want  of  the  statutorj'pnblication. 
Finnic  v.  Glasgow  and  Sooth- We^tera  Ballway  Ca.  4lb  Feb. 
1853,  p.  301. 

lAILWAY— Minerals— Diimaffos— Sale — Railwfty  Clansefi  Act 
—Statute  8  and  9  Vict.  c.  88,  §§  70, 71, 72, 74  —The  proprietor 
of  lands  sold  the  minerals  within  the  lands  by  pnblic  ronp, 
with  the  special  privilege  and  riglit  to  the  purchaser  to  sink 
pits,  BUd  erect  all  nvccssary  engines,  machinery  and  Looses, 
in  and  on  any  part  of  the  lands,  and  to  make  roatls,  watei- 
roarses  and  ponds,  and,  io  general,  to  nso  the  surface  of  the 
lands  for  all  necessary  operations  io  working,  storing,  and 
carrying  away  the  raiaeraU.  Before  the  purchaser's  right 
was  comploted  by  ooQTeyance  and  saslne,  a  railway  com* 
pany,  which  hod  been  incorporated  prevlons  to  the  sale,  gave 
notice  to  the  sarftioe  proprietor  that  a  part  of  the  lands  would 
be  required  for  the  purposes  of  their  act,  and  obtained  pos- 
sossioD  of  part  of  the  lands  accordingly — Held  that  the  seller 
ooulJ  not  give  t^  the  purchaser  the  possesslun  and  use  of  the 
surface  for  the  parposca  and  to  the  extent  agreed  to — that 
the  right  acquired  by  the  railway  company  could  not  be 
limited  by  the  personal  contract  between  the  seller  and 
buyer  of  the  minerals — and,  therefore,  that  in  so  fur  as  the 
riglits  acquired  by  the  buyer  were  more  valnablo  and  e:t  ten- 
sive than  the  ordinary  rights  competent  to  mineral  owners 
against  the  surface  proprietor,  or  more  valuable  than  cuuld 
ho  made  effectual  under  the  Railway  Clauses  Act,  the  sur- 
face  proprietor  could  not  make  such  rights  efiiectoal  to  the 

Eurc noser  of  the  minerals — that  the  right  acquired  by  the 
ktter  was  much  more  oxtenKtve  and  valuable  than  the  rights 
competent  at  common  law  to  a  mineral  owner  against  the 
Burftuze  proprietor — and,  therefore,  that  the  purchaser  of  the 
jninerals  was  entitled  to  damages  from  the  surface  proprie- 
tor for  the  loss  be  had  Bustained,  or  might  sustain,  in  respect 
that  the  surface  proprietor  could  not  give  him  the  use  of  the 
aurfooe  as  contracted  for,  and,  therefore,  was  entitled.  If  he  • 
could,  at  once  to  instnict  that  ho  was  not  able  to  begin 
working  the  minerals  In  the  manner  must  beneficial  to  him- 
self, or  that  he  from  the  first  mn.'t  sustain  loss  or  dama-^e, 
and  that  if  suoh  loss  or  injury  could  not  be  instructed,  or  to 
the  extent  to  which  the  same  conid  not  be  ascertained  and 
efttimated,  before  beginning  to  work  the  minerals,  be  would 
tie  entftlvd,  after  the  workings  had  proceeded,  to  recover 
tbe  same  in  so  far  as  not  compensated  by  the  damages  or 
price  which  the  railway  comiwny  might  have  to  pay  him 
imder  the  Bailway  Clauses  Act — the  claims  competent  to 
the  buyer  of  the  mineralf,  as  a  mineral  owner,  under  the 
Bailway  Clauses  Act,  against  tlie  nUlway  company,  being 
lesetved  entire.  Bossel  «.  Malcolm,  &c.,  25th  Feb.  1858, 
p.  258. 

 Sale--Title  to  Sue— Mora— A  sale  of  2500  shares  of 

railway  stock  was  made  by  several  parties,  of  wliora  the  pur- 
suer was  one — his  interest  being  fifty  shares.  He  brought 
an  action  to  set  aside  the  transaction  as  to  his  fifty  shares, 
on  the  grounds — !■  That  the  purchase  of  the  whole  2500  t'y 
himself  and  the  other  parties  associated  with  him,  had  been 
induced  by  the  fraudulent  representations  of  the  seller,  thnt 
the  transaction  would  euable  the  purchasers  to  effect  a  certain 
object  which  had  been  defeated.  S.  That  among  the  fifty 
shares,  ten  belonging  to  another  railway  had  been  delivered 
to  him  by  mistake — He'd,  1.  That  he  could  not  separate  his 
interest  in  the  porclinse  of  the  2500  shares  from  the  whole 
transaction,  and,  tlierefore,  that  he  had  no  title  to  reduce  tbe 
tiale  to  Uie  extent  of  his  fifty  shares,  while  it  stood  aureduced 
aa  to  the  remainder.  2.  That  he  had  not  made  any  relevant 
orauffit^t  averment  of  injury  luflered  by  him  in  consequence 
of  tbe  transaction.  S.  That  I'is  right  of  redress  as  to  the 
ten  shares,  was  barred  by  mora,  and  by  the  fact,  that  the 
seller  oftered  to  correct  the  mistake  as  soon  as  be  was 
OBiide  aware  of  it.   Graham  v.  Scott,  8d  Dec.  185S,  p.  1 14. 


RAILWAY— Summons— Competency— Title  to  Sue— In  March 
1849,  the  directors  of  a  railway  company  issned  a  report, 
stating  that  it  was  not  intended  to  complete  two  brandi  rail- 
ways as  to  wliich  separate  statutes  had  been  obtainei),  and 
separate  stock  had  been  created.  The  report  also  contained 
a  propcval  to  constAidate  this  stock  with  the  other  stock  of 
the  company.  The  compulsory  powers  of  acquiring  land 
under  these  two  statutes  expired  in  July  1850,  and  the  powers 
to  construct  the  two  broncli  railways  expire  in  July  1854.  A 
party  who  had,  labsequently  to  the  directors'  report,  pur- 
chased shares  of  tbe  separate  stock  applicable  to  these  two 
brandi  railways,  brought  an  sction  in  June  1850  against  the 
company,  concluding  for  connt  and  reckoning  upon  the  depo- 
sits cffeiring  to  the  shares  held  by  liim,  in  respect  that  ho 
objected  to  tbe  proposed  consolidation — that  the  statutes  had 
been  obtained  merely  to  giro  the  company  a  pfrtona  ttaadi 
to  oi^ose  certain  prpjects  In  parliament,  which  object  had 
been  accomplishod — and  that  the  intention  of  constructing 
the  branch  railwtys,  if  ever  seriously  entertained,  liad  been 
aliandoned,  and  liad  bectime  impracticable  by  the  lapse  of 
ttie  statutory  powers — Held  that  the  action  was  premature  and 
incompetent,  in  reapect  that  it  was  not  tbe  propcrlegal  remedy, 
at  the  instance  of  a  single  shareholder,  to  prevent  the  company 
from  committing  any  abuse  of  their  powers  ;  that  tbe  pursuer 
had  taken  no  step,  either  by  action  at  law,  or  by  motion  at  a 
meeting  of  shareholders,  to  obtain  a  dissolntion  and  winding 
up  of  the  concern ;  and  thit  it  was  still  possible  for  the 
shareholders,  on  acquiring  the  lands  eitlier  by  private  bar- 
gain, or  by  a  statutory  extension  of  their  compulsory  powem; 
to  construct  the  proptised  brand)  railways.  Inglis  v.  Edin- 
burgh, Perth,  ft  Dundee  Railway  Co.,  S6th  March  1853, 
p.  36-1. 

 Titles,  Expense  of  Completing — Lands  Clanies  Act. 

Titchfleld  V.  Glasgow  ft  South-Westem  Railway,  13th  JnW 

18'^3,  p.  533. 

RAILWAY  CLAUSES  ACT— See  Railway,  Summont. 
RECLAIMING  DAYS— See  Prccru. 
RECLAIMING  NOTE— See  Proeeu. 

  Competency — Process— Suspension — A  suspension  re- 
ferred to  tbe  oath  of  the  charger  on  a  bill,  but  having  failed 
to  report  it,  the  I<ord  Ordinary  refused  the  suspension — Htld 
that  it  was  competent  for  the  suspender  to  reclaim  in  order 
to  be  reponed,  and  to  have  the  reference  renewed  ;  and  ob- 
jection repelled,  that  the  only  remedy  was  a  new  suspension. 
Law  V.  Thomson,  17Ui  November  1852,  p.  17. 

 —  Competency  —  Process  —  Where  the  Lord  Ordinary 

pronounced  an  interlocator  decerning  for  the  sum  sued  for, 
and  finding  the  defender  liable  in  expenses — Held  that  the 
defender  was  entitled  to  reclaim  against  tlie  finding  of  ex- 
penses at  any  time  within  twenty-one  days,  the  interlocutor 
reclaimed  against  being  one  on  the  merits.  Henderson  v. 
Ja&ay,  IStb  Nov.  1852.  p.  16. 

RECLAIMING  NOTE,  COM  PETENCT  OF— Process— Act  of 
Sederunt  2'ltb  Dec.  1838 — In  a  suspension  of  a  Sberiff'-CourC 
decree  of  removing,  a  record  was  made  up  in  the  Court  of  Ses- 
sion. Tlio  record  was  printed  and  appended  to  the  reclaiming 
note,  which  was  lodged  without  any  printed  copy  of  the 
Inferior  Court  record.  Objection  to  the  competency  of  tho 
reclaiming  note,  for  failure  to  obey  the  12th  section  of  the 
above  Act  of  Scderont,  repelled,  in  respect  that  section  did 
not  contain  any  sanction  noUity.  Wilson  v.  Earl  of  Mans- 
field, 7th  July  1853,  p.  501. 

RECORD— See  Procftw. 

RECORD,  REVISAL  OF— Sec  Proeesg. 

REDUCTION  —  See  Arbitnition.  Hugh  Royal  Charge. 
Deathbed.    Proeeu,    Entail.    Eoidinee.  StUvmiey. 

  Interim-Decree — Expenses — Process — Decree  having 

been  pronounced  against  a  party  to  a  process  in  the  Sheriff- 
Court,  for  the  expenses  of  an  incidental  discussion,  be,  while 
the  process  was  still  in  dependence,  raised  a  reduction  of  the 
decree,  on  the  ground  that  the  decision  against  him  on  the 
point  at  issue  was  illegal.  There  was  no  exjaeie  objection  to 
the  decree.  The  Court— Yielding  that  they  liad  no  materials 
before  them  on  whicb  to  decide  whether  the  decision  oi^hc 
to  be  reduced  or  not.  and  that  the  pursuer's  proper  course 
was  to  await  the  issue  of  tbe  Inferior  Court  procesf,  when  his 
remedy  would  be  open  to  him — dismissed  tbe  action.  Flower- 
dew  V.  How.  7th  Dec  1852,  p.  137. 

——  Sutute  I63l>  c<  >6 — n^<'  to  be  aielerant  atatemiHit^ 
confidentiality  ww*^  t?^^*sed*p^Be»©©TOg 
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ftvoar  the  deeds  ooder  diallengB  wen  gnntM,  was  the 
maternal  aunt  of  tlie  baolcmpt'B  wife,  wlio  was  Iier  next  of 
kin,  «ad  tliat  the  bRokrupt  was  her  Uw-ngent,  conStlcstial 
adfiser,  and  ioUmate  friend.  Edmond  t.  Omnt,  1st  June 
1853,  p.  425. 

RKFERKNCE  TO  OATH— Oommisuon— The  defender  in  nn 
action  §ar  jMiyment,  it  the  Instuice  of  a  coiopanj  ooniiiiting 
.  of  tw«  partnen,  on  a  decision  againfit  him,  rdVrred  the  case 
to  titeir  oatliB,  and  oblalned  a  o-immioion  to  take  the  oaths. 
.  One  of  tike  partners  having  in  tlie  meantime  left  the  countryt 
a  renewsl  of  the  commisaion  was  applied  for  to  take  his  oath 
in  Australia.     Tlie  puntuerd,  iiowever,  mnved  tliat  tlie 
cotnmissioa  should  tw  granted  only  on  oonditioo  of  the 
defender  payiog  the  som  decerned  tor,  and  expeOBe*,  tlie 
-  pursuers  findhq;  caution  for  repetition — J7«U,  tliat  such  con- 
dition not  having  been  annexed  at  the  original  granting  of 
the  commission,  could  not  be  asketl  fur  <tii  its  renewal. 
Muirliead  &  Arttnir  v.  M'Ewen,  Utii  Nov.  IS'ti,  p.  17. 

  CunstrucLion — ■Bill — Cautiouer — In  au  action  at  the 

instance  of  the  payee  against  the  granter,  for  payment  of  a 
promissory- note*  on  wMch  the  aexennul  prescription  had 
run,  tlie  dcfeniler  pleaded  no  value.  On  a  reference  to  his 
vath,  he  deponed  that  the  note  was  a  renewal  of  a  bill 
'  granted  by  him,  aa  cautioner,  to  the  same  payee — Held,  that 
whether  or  not  vnltie  was  received  for  the  original  bill,  its 
withdraval  constituted  value  received  for  the  note  renewing 
it;  and  oath  lield  afBrmntiTe  of  the  reference.  Boyd  t>. 
Fraaer.  asth  Jan.  U58.  p.  204. 

Extrinaie  and  Intrinsic — Bill  of  Exchange  —  la  an 


action  for  payment  of  a  bill  graoted  by  the  defender  to  his 
hrotinr  deci-aaed,  which  was  referred  to  the  defender's  oatli, 
he  admitted  the  constitution  of  tho  debt,  but  deponed  that 
it  was  settled,  and  that  in  a  particular  way — Held  tiM  tiie 
facts  and  circamstances  deponed  to  as  settling  the  bill  vcro 
extrinsic  of  the  snbgect-matter  of  reft>rcnco,  and  that  the  do* 
positioa  was  to  be  mid  as  atBroatire,  Stewart  v.  Bobertson, 
lath  Not.  1852.  p.  14. 

 SuBpen:iion — Process — In  a  su^naion  of  a  diarge  on  a 

bill,  on  the  statement  Ihiit  the  charger  had  no  bona  JiJe  claim 
to  the  sum  contained  in  it,  and  was  not  an  onerous  holder, 
and  referring  the  whole  case  to  Uie  charger's  oath,— (lie 
reference  having  been  rastaioed  and  diligence  daterl, — 
QiunUon,  Whether  (he  niHwnder  ctrald  retract  the  rehr- 
ence  on  Uie  (p'ounil  that  he  bad  subaequeotly  acquired  know- 
ledge of  a  proceeding  wliich  occurred  previous  to  Uie  date 
of  the  cliarge  ?  Jamieson  v.  Wilson,  I7lh  Feb.  l»S3i-p,  a44. 
KELEVANCY— See  Exptt-»'t.  Ijeave  to  Appeal.  Matter  and 
StTvtmi.   Praamed  ObU^tm.   Proceu.   iStiU,  Summons, 

•  Fraud  —  Reduction  —  Proceas  —  A  bankiog  Company 

raised  an  action  against  a  pemon  who  liad  been  one  of  their 
directors,  setting  fortli,  that  while  he  held  that  office,  lie  had, 
along  with  the  then  manager  of  the  b.ink,  entered  into  a 
apoculatioa  for  the  purchase  of  railway  sbarvs ;  that  fur  this 
purfiose  lie  had  obtained  money  from  the  bank,  which  had 
been  placed  to  an  account  in  his  name  ;  tliat  UwreaAer,  the 
value  of  the  iliarea  liaviag  £alten,  he  liad,  with  the  view  of 
.  getting  rid  of  tlie  liability  for  the  whole  shares,  imluced  one 
of  his  associates  in  tlie  speculation,  who  wns  worth  nothing, 
to  makfe  a  fictitioiia  transfer  of  part  of  tlie  sum  due  there»n 
irom  the  defeader's  account  to  the  deliit  of  an  account  in  his 
own  name  :  Terms  of  a  tmnimuns  which — Held  relevant  to 
warrant  conclastona  to  have  it  found  tliat  the  defender  whs 
still  liable  fur  tho  sura  so  trannferred.  North  of  Scolbtnd 
Bank  «.  Thompson,  19lh  June  18S2,  p.  1. 
RKLIEl'— See  Poo/-. 

RELIEF  BETWEEN  PARTNERS— S.-e  Por-'wrthip. 

RELIEF  OF  AUGMENTATION  OF  STIPEND,  OBUGA- 
TION  OK— See  Tfind^. 

BEMISSIO  INJURIJB-See  Diooree. 

UEHQVIN'O  -SwJuraforv  OuUen. 

BBPABATION— jke  iibtl  Summons. 

I  Culpa — A  dog  belonging  to  A,  killed  eij^^ern  ahcep 
beleiiging  to  B,  in  B's  own  field.  Tho  dog,  which  was  a 
puppy  dxliound  sev^  months  oltl,  was  kept  at  a  farm  at 
aoine  distanue  from  the  sheep  field,  and  was  sufTi'red  to  go 
about  loose — ffeU  tb.it  the  owner  of  the  dog  was  liable  in 
payiaent  of  thedaaaage  d<[»e,aiK)  tliat  it  wai  unneoeasary  to 
allege  tiiat  the  owner  knew,  from  experience  or  oitiwwiae,  tlie 
dog's  propansiiy  to  worry  sboep.  Oir  v.  Fleming  A  Forreater, 
Slh  U.irdi  U33,  p.  297. 


REPARATION— Damages— Masler&ServaBt— Cnlpa—Acot- 
lier  claimed  damages  from  his  employer  on  acooant  of  injarf 
■ustained  by  the  blling  in,  in  consequence  of  its  not  bditg 
propped,  of  tho  ruof  of  the  excavation  in  wltich  he  waawotkiitt. 
The  ruleand  practioeof  the  pitVas,  thatevery  workman  sboaM 
prop  his  own  excavation,  lind  that  the  employer  should  sapplr 
the  necessary  timber  at  ilie  pit-mouth — HM,  that  aaaoamF, 
on  the  occasion  in  qaeslion,  that  there  vaa  no  timber  atOe 
pit-mouth,  the  defender  was  not  liable,  in  respect  the  pmmr 
was  aware  of  the  danger  he  would  iocor  by  working  wiihnt 
a  support.  2.  That  if^  after  makiog  doe  requisition  for  the 
necessary  timber,  snd  being  onabletootrtain  il.be  bad  dcdiHil 
to  work,  he  would  have  been  entitled  to  his  day's  vsgtL 
M'Keill  r.  Wallace  &  Co.,  7th  July  1853,  p.  49S. 

BEPONING— S.*e  Dtem  in  Abteac*. 

RE3  JUDICATA— See  Per«ona/£ar. 

RES  NOViTER— See  Exptnmt.  Frwf. 

RESTING-OWING— See  Proof. 

BETENTION— Factor— Sale— A  employed  B  to  purvhasewlf 
for  him,  to  be  held  and  aubsequently  resold  by  & — tbasgm- 
ment  being,  that  B  was  to  charge  one  oommisaion  ealy  It 
both  purchase  and  aate.  A,  however,  wM  tbetn  MimK  B 
intimating  that  he  was  ncvertlielen  to  claim  coomMm. 
while  A  denied  that  B  was  entitled  to  such  a  high  iSMHVt- 
sion  as  that  claimed.  Thereafter  the  accooots  between  thr 
parties  being  clear,  with  tho  exception  of  B's  clairn  t>r  cou- 
.  mitnioo,  A  consigned  to  B  certain  beans  for  sale,  B  tbe 
beana,  and  retained  tiie  price  for  bie  covmlaeton  on  the  pr- 
chue  of  the  tatt^Hetd,  that  A  having  faPed  to  pvore  but 
agreement  tliat  the  price  of  tlie  beuis  wao  to  be  remittor  w 
him  free  of  any  daim  for  oommiasion  on  the  precvdmg  tnn<- 
action,  B  was  entitled  to  retain  therefor.  Sibbild  v.  CUti. 
nth  Die.  1852,  p.  143. 

 Landlord  &  Tenant — ^The  general  rule,  that  re*e«l»^-i 

of  rent,  for  illlqtiid  daima  against  the  landlord,  ia  Inoampc 
tent,  applies  to  the  rent  of  the  last  year,  «a  wrfi  m  to  tlist 
fulling  doe  during  the  currency  of  a  lease.    Opfnian,  Tbst 
Court,  exercising  its  power  of  eqirity.  may,  in  certain  eiPEnr 
ataocea,  break  throng  the  strict  rule  of  law,  and  idl«wiet<R- 
tioQ  of  the  last  year's  rpnt.   CircomaUneea  in  mUtt*,  >'•■ 
allegntioa  being  made  of  the  landlord'a  iDSolrao^,  nor 
other  objection  being  taken  aa  regarded  him  peraoaAy— 
Seld  that  tt  was  inoompetcnt  for  the  tenant  to  ret^  Mi  I*n 
year's  rentantU  the  amcunt  of  certain  fdaima  agahirt 
hodlon],  arising  under  the  lemo,  had  been  aaeertriari- 
Dicksoii  V.  Porteout.  12th  Nov.         p.  9. 

Lien — Deposit— A  mercantile  firm  was  in  the  biMi' 


depositing  from  time  to  time  parcels  of  grain  in  the 
of  a  storekeeper.   Tito  warehotose  rent  and  chitfgea  vcea  «t 
settled  by  the  parties  at  any  fixed  period*,  Imt  lite  dvfsriHs 
drew  out  portions  of  the  grain  stored,  bom  time  tn  ti»e>  w^ 
made  occafional  payments  to  account  at  nncertam 
During  this  course  of  dealing,  tlie  depositors  IkavH^t 
bankrupt — that  the  atordceeper  bad  no  rigMaf 
tion  for  his  general  balance,  bat  only  for  the  nmx  md 
due  on  the  partieubir  Iota  of  grain  m  his  poiifioa. 
ft  C".  V.  AndfTson,  8th  Feb.         p.  2i6. 
BEVOCA-nON— See  DfafMed. 
ROAD— See  ^>iffflj£  Publie. 

ROYAL  BUllGH— Petty  Customiu-Bona  Fides— SA>-S« 
inliabitaot  of  a  bni^U  (Pertti),  under  t9ie  omfcinss  taMe  W 
which  certain  dues  were  in  use  to  ba  leried  ma  itt-^pHM 
"  brought  into  the  towB  by  atraagei^**  gave  mm  «fAlt  •  i 
merchant  at  Leitb  for  three  pundwaas  of  spjrita  w  tkaM 
him,  to  be  delivered  at  a  certain  ^ce  on  boaed  til*  ltfl<V 
ateamer  at  Oranton,  the  purrhaser  paying  dbe  cMW* 
conveyaace  to  Prrtii,  and  taking  the  risk  ftoMi  i 
delivery.  In  an  action  against  the  porcbascr  fix- 
burgh  dues  on  tbe  spirits,  on  the  greand  tixo* 
mode  of  purchase  having  been  adopted  1^  bte 
view  to  eva'le  payment  otitte  dae%  he  eenld  atbt 
as  the  ismt  jGdt  impcM'ter,  and  that  the  gaoda  s»m 
gardcd  as  Liaviag  been  imported  1^  tbe  selkr— JBtf#llfl|' 
■nrchaser  wm  tbe  impofter — and  thai  tbe 
Mabla  in  payment  of  duty.  Magtetratea 
of  Perth  f.  M'DoTiald,  84th  Nov.  tSSS,  p. 
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SALE— AiieUoii--Impli«d  Agnemeot— The  deCrader  pmchaaed 
tbm  horns  from  tne  poraoer  at  a  pnbllc  aaction,  fiir  ready  ! 
money.   The  horses  were  suflbred  to  remain  In  the  possession  | 
of  the  seller,  who,  on  the  defender's  failure  to  pay  the  price, 
told  one  of  them  the  third  day  after  the  sale,  and  the  other 
two  some  days  afterward:!,  at  a  lower  price  than  the  defender 
liad  agreed  to  pay.   la  an  action  at  the  seller's  instance 
aguiut  the  ori^nal  purdiaser,  to  recoTcr  the  difference  of 
price,  together  with  commission,  &&— JETeirf  that  the  pursuer 
was  entitled  to  recover.   Laing  &  Sons  v.  Hain,  Slst  May  < 
1853,  p.  405.  I 

 Contract,  Adoption  of— Eeleraney — Railway — Under  a  ' 

rumiDon*  setting  forth,  that  on  6th  Xovombsr  the  pursuer 
sold  to  the  defender,  throURh  K,  the  defender's  broker,  SO 
sharei  of  railway  stock,  but  that  the  defender  had  failed  to. 
register  tlie  transfer, — and  coneludiDg  for  relief  of  a  call  duo 
on  the  shares  at  the  date  of  the  sale,  and  of  others  made  after  ; 
iliat  date — Circumstances  in  which — Held,  that  the  defender  I 
iiEvlog  authorized  E,  liis  broker,  to  make  only  one  purchase 
uf  shares — vis.,  one  on  15tb  October — and  the  shares  sued  on  I 
oot  having  heea  purchased  on  that  day,  tfaero  was— Is^,  no  , 
direct  purchase  by  the  defender  on  6th  Kovember— nor,  2d, 
any  adoptioi)  by  him  of  any  purchase  mode  on  that  day—  I 
and,  therefore,  that  the  grounds  of  action  were  not  soflBciently  | 
escabliahed,  and  defender  assoilzied  accordingly.  Block  v.  , 
Cullen,  1st  April  1853,  p.  387. 

 Impiement — A  merchant  having  ordered  ftom  the  ina- 

nafactnrer  shawls  at  a  certain  price,  notifled  to  the  seller,  on 
the  arrival  of  the  goods,  tliat  be  rejected  them  as  implement 
of  the  lale,  in  respect  of  diiconformity  to  sample ;  but,  though 
called  on  by  the  seller  to  return  them,  he  refused  to  do  so 
unless  tbe  neller  shonid  either  send  the  same  number  of 
shawls  equal  to  sample,  or  should  pay  a  certain  sum  per 
shawl,  as  damages  for  breach  of  bai^gtun — UeM,  that  if  the 
purchaser  meant  to  reject  the  shawls,  ha  was  bound  to  return 

them  Immediately,— 4nd  that,  not  haviiw  done  so,  he  was 

liable  in  the  contract  price.  Padgett  £  Co.  r.  M'Nair  & 
Brand,  24th  Nov.  1852,  p.  55. 

ALMON  FISHERY  ACTS-Imprisonmcnt— Compelency— 
Sututes  9  Geo.  IV.  a  39 ;  5  &  6  Will.  IV.  e.  70— A  person 
convicted  of  contravention  of  §  8  of  the  Salmon  Fisheries 
Act,  9  Geo.  rV.  c.  89,  was  fined  £2,  and  found  liable  in  £4  : 
13s.  Sd  of  expenses— ^f&f,  that  although  tbe  stuns  decerned 
for  did  not  exceed  X8 : 6 : 8,  It  was  competent  to  imprison  for 
tbe  period  limited  in  the  statute,  for  recovery  thereof.  Law- 
pon  V.  Jopp,  16th  Feb.  1B53,  p.  236.  I 
ASISE— Date — ^King's  Reign— A  sasine  not  lx>aring  the  year  { 
of  the  Christian  era  in  which  it  was  expede,  and  setting  furth  i 
the  name  of  the  sovereign  as  "  Cieorge,"  without  stating 
wtuch  of  the  kings  of  that  name  was  meant — Held  null.  , 
H'Partaoe,  advocator,  lat  June  1853,  p.  427.  i 
:RIP,  registration  of— see  ffatitray. 
•IDERUNT  DATS— See  Protestation.  \ 
SQUESTRATION— See  Jcc«m(i>w.   Bankmpt.  JuriadicttQit.  ' 
3QUESTRATI0N.  REGAL  OP— See  Ba  >krupt.  \ 
SaVICE— See  EtOail.    Juritdiction,  THndi. 
SRVITUDE— See  PabJic.  \ 

—  Public — SuBpensiou  and  interdict — Bdd  tjiat  a  servi- 
tude of  curling,  skating,  and  sliding  on  a  pond  K-longing  («>  i 
A  B,  and  wholly  surrounded  by  his  private  property,  is  not  j 
a  servitude  recognized  by  the  law  of  Scotland  ;  and  cannot, 
therefore,  be  acqnired  by  feuars  and  inhabitahis  of  a  neigh- 
bouring village,  cither  for  themselves  or  the  public  gcoerally. 
IlarvMr  ».  Lindsay,  23d  June  1853,  p.  461.  . 
[TTXJEMENT  -See  Construelion.    Poor.  1 
ILTtlFP,  CONCURRENCE  OF— See  JtiHsdktim. 
[KlUPF-COURT— See  JuriadieUon.  1 
ril',  MASTER  OF— Contract,  Breach  of— The  master  of  a 
fhip  having  been  dismissed  for  drunkenness,  and  reinstated 
Ml  condition  of  having  no  spirits  on  board,  violated  the  con- 
litkm,  and  was  repeatedly  drunk  during  the  homeward  voy- 
ige — Held  tliat  he  thereby  forfeited  hia  wages  from  the  time 

it  the  violation,  although  the  vessel  arrived  safely  home. 
U*KeUarv.  Macfarlane,  Uth  Dec.  1852,  p.  156.  ! 
STGULAB  SUCCESSOR— See  Feudal.  ] 
ANX>EB — See  Expenses.    Libel.  \ 

—  Issae — Jury  Cause — 1.        actionable  to  publish  in  a 
icwjpaper  a  statcraeni:  which  miglit  be  understood  ns  mean- 
Dg  thats  magistrate  (<  he  pursuer)  was  one  of  a  mob  collected  i 
'or  and  Mgagcd  in  fuLdlling  an  unlawful  purpose  ;  and  that  [ 
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the  pursuer  was  entitled  to  go  to  a  jury  on  the  question  as  to 
the  meuiing  and  import  whit^  was,  in  point  of  fact,  to  be 
attached  to  the  sutement  S.  Terms  of  an  issue  wbtdi  were 
adopted  to  try  such  a  question.  BlDouall  v.  GnUirie,  7th 
June  1853,  p.  440. 
BLANDER— Issue—Justification- In  an  action  of  damages  for 
slander,  the  pursuer's  issue  put  -the  question.  Whether  the 
defender  had  fiilselv  said  that  the  pursuer  was  drunk  on  tlie 
fiirenooo  and  evening  the  20th,  on  tbe  morning,  abonc 
noon,  and  at  ni^ht  of  the  2lBt,  and  on  the  forenooo  of  the 
22d  September  ? — Counter  issues  in  justidcatien  allowed  to 
the  defender,  putting  the  questions,  Whether  the  pursuer  was 
drunkontho  9i*t »  2.  Wliether  hc  wafl drunk 00  the 22d  ? — 
the  defender  being  allowed  lo  load  ovidvnM  in  mioport  of  his 
second  issue,  only  in  the  event  of  bis  satisfjring  the  Judge 
that  hts  evidence  In  so^wrt  of  his  fi^t  issue  was  snffiolent 
to  go  to  the  jury.  Balfour  v.  Wallace,  13th  July  185S,  p. 
533. 

SPECIAL  POWERS~See  Curator  Bonis.   Judicial  Factor. 

STATUTE:— 1621,  c.  18— See  ^?m(anrfC!»en*.  Eoidtnee.  Fro- 
cot.  Reduction.  I60S,  c.  21— See  ParerU  and  (Stild.  1695,  c. 
88  -See  Pra^.  1696,  c.  82— See  Summotu.  1696,  c.  82 ;  6 
Qso.  IV.  c.  62— See  TVusto,  Removal  of.  16  Geo.  IT.  c.  II,  § 
24— See  Batgh  Eleetiotu  Burgh  Royal.  16  Geo.  11.  o.  1 1 ;  8 
&  4  Will.  IV.  c.  77— See  Burgh.  10  Geo.  III.  c.  51 ;  114  12 
Vict.  c.  36— See  Enttul.  18  Geo.  III.  c.  54,  §  3— See  Qame. 
64  Geo.  lU.  c,  187— See  Burgh.  9  Geo.  IV.  c.  89 ;  5  &  0 
Will.  IV.  c.  70-See  Salmon  FWury  AcU.  3  &  4  Will.  IV. 
c.  76— See  Bnroh,  Royal.  8  &  4  Will.  IV.  o-  77— See  Barnk. 
C  &  7  WiU.  IV.  c.  42-8ee  Exeandnon.  6  4  7  AWIU.  IV.  c.  66, 
§  16— See  Cettio.  1  &  2  Vict.  c.  86,  §  4— Sec  Suspension.  1  & 
2  Vict.  c.  86,  §  5— See  Decree  in  Absence.  Suspension.  1  &  2 
Vict.  c.  86,  §  33  ;  13  &  14  Vict.  c.  36,  |  88-See  Process.  1  & 
2  Vict  c.  114,  §  7-See  Diligence.  2  &  8  Vict.  c.  41,  §§  9, 
23— See  Bankrupt.  2  &  8  Vict,  c  41,  86,  122— See  Bank- 
rapt.  2  A  S  Vict.  c.  41,  S§  64, 128— See  Banhvpt.  7  &  8 
Vict  c.  Ill-See  Partnership.  8  A  9  Vict.  o.  19,  §§  85.  80. 
87— See  Railwa?/.  8  4  9  Vict  c.  38,  §§  70,  71,  72,  74— See 
Railway.  8  4  9  Vict.  c.  83.  §  47— See  Poor.  8  &  9  Vict.  c. 
83.  §§  47,  49— See  Poor.  8  4  9  Vict.  c.  83,  §§  60,  61,  65— 
Sea  Poor.  8  &  9  Vict  c.  88,  §  71— See  Poor.  11  &  12  Vict, 
c.  80— See  Sutpeneion.  11  &  12  Vict  c.  86,  §  6— See  Entail. 
11  &  12  Vict.  c.  86,  %%  81,  87,  86,  8— See  StOaik  11  A  12 
Vict  c.  86,  §  48— See  SntaiL  11  A  12  Vict  c.  86  ;  10  Geo. 
III.  0.  51,  §§  9,  27— See  Entail.  18  &  14  Vict  c.  88,  §  II— 
See  Proctss.  13  &  14  Vict  c.  86,  §  88— See  Jury  Cause.  12 
&  13  Vict.  c.  51— See  Minor.  12  &  18  Vict  c.  61,  §§  6,  22— 
See  Minor. 

 Construction — Alocal  statute  empowered  commissioners 

to  levy  assessment  for  police  purposes  upon  heritable  sub- 
jects specially  enumerated,  "  and  oil  other  heritable  premises 
and  pertinents  thereof  whatsoever  within  the  limits  of  tliis 
act." — Held  that  titulars  of  teinds  drawn  from  lands  within 
the  district  to  which  the  statute  applied,  were  not«8sessable, 
— teinds  not  1>eing  one  of  the  subjects  specially  enumerated. 
Principal  and  Professors  of  Glasgow  College  v.  Addle,  3d 
March  1853,  p.  292. 

STATUTES  (LEITH  DOCKS)— See  Poor. 

SUBMISSION— See  Arbitraaon. 

SUBSTITUTE  ROADS— See  Sioiiiiiww. 

SUCCESSION— See  Foreign. 

 Fee  &  Liferent — Construction — A  testatrix  gave  the 

whole  residue  of  her  property,  heritable  and  moveable,  to  A, 
her  heirs  and  assignees,  and  appointed  her  to  bo  her  sole 
residuary  l^atce.  By  a  subsequent  codicil  written  wiUi  her 
own  hand,  the  testatrix  declared  her  will  as  follows : — "  As 
there  ig  now  no  prospect  of  my  dear  cousin  A  having  a  child, 
1  dispone  and  bequeath  as  her  successor  my  grand-niece  B  to 
succeed  the  said  A  in  all  my  landed  property,  plate,  furniture, 
&c.,  always  to  bo  understood  with  the  burden  of  all  my  an- 
nuities, legacies,  and  debts."— ifeU  that  A's  right  was  not 
thereby  reduced  to  a  liferent,  but  that  she  remained  flar,  B's 
right  being  merely  a  substitution  in  the  event  of  A's  death 
without  issue.  SemplU  v.  Austin'sTrttstees,29th  Juno  1853, 
p.  4S9. 

SUMMONS— Pee  MuMer  and  Sereanl.  Preiumd  OhHgnlioH. 
PriKtsi.  Itailwiiff. 

—  Penal  Action — Hi^K  vancy— Railway  Clauses  Act — 

Snhstitutc  Roads— 111  an  iiclion  at  tlic  instanco-of  a  propria- 
tor  whose  land  wivs  intci-Hcctod  by  the  line  of  a  'j*jW(?)t94^ 
VOL.  XXV.— No.  XXXIX.        "  O 
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j)Mi7,  to  recover  penaldes  ander  the  Railvay  Cktuo  Act, 
for  Minn  to  sabstitute  a  road  in  pbkce  of  one  which  the 
compaoy'a  operations  had  removed— 1.  Stld  that  this  waa  a 
peniu  action,  to  be  dealt  with  according  to  strict  rales  of 
pleading.  2.  Terms  of  a  summons  which  was  held  not  to  be 
Boffioientl^  and  releTantly  laid  on  the  statute.  Carmthersti. 
Caledonian  Kailway  Co.,25tb  March  1858,  p.  S62. 

BDMMONS—Belevaucjr— Declarator  of  Uarriage— In  a  decla- 
rator of  marriage,  at  the  instance  of  a  woman  against  the 
beirof  herallegml  husband,  tbepaisuer,inlil)elling  the  con- 
BtitQtlon  of  the  marriage,  having  merely  set  forth  that  she 
waa  "  married  in  liondon  by  the  Reverend  D.  R,"  and  hav- 
ing declined  to  make  any  more  distinct  flpmiHratiMn  of  the 
time  and  cin'D'nataaoMi  AcUua  dismissed.  Hogg  v.  Hogg, 
XJUk  Jan.  1868,  p.  208. 

 Belevancy — Fraud — ^It  was  provided  by  the  contract 

of  a  joint-stock  company,  that  loss  of  capital  to  a  certain 
extent  shoidd  ipto yitcfo dissolve  the  company.  A,  a  partner 
of  the  company,  sold  shares  to  B,  and  long  Eubsequent  to 
the  purchase,  B  sought  to  set  the  sale  HBide  by  reductioD, 
on  the  ground  that,  prior  to  the  date  of  sale,  the  event 
contemplated  by  the  contract  had  taken  place— that  the 
company  was  then  ipto  Jacto  dissolved — the  loss  of  capital 
haviog  been  fraudulently  coocialed  by  the  directors.  The 
action  was  directed  against  the  seller,  who  was  not  alleged 
to  have  committed  any  fraud,  or  to  have  been  coguizant  of 
the  alleged  fraud  of  the  directors.  Certain  parties  charged 
with  the  winding  up  of  the  company's  aSain  were  called  ss 
defenden,  as  representing  the  company  at  the  date  of  the 
action ;  bnt  none  of  the  oirectors  aj^nst  whom  fraudulent 
concealment  was  alleged,  were  made  parties — Ilild  that  the 
action  was  Irrelevant.  Allan  v.  Wnght,  7th  June  1868, 
p.  485. 

 Relevancy — Reparation — Act  of  Grace — Statute  1696, 

c.  32 — Privilege — An  action  of  damages  against  the  magis- 
trates of  a  burgb,  as  magistrates  and  as  individuals,  on  the 
frround  of  alleged  illegal  liberation  under  the  Act  of  iirace— 
Stld  irrelevant,  in  resptict  that  the  defenders  were  acting 
in  their  judicial  capacity,  and  thvre  was  no  allegation  of 
malice  and  want  of  probable  cause.  Smith  v.  Nlcolson,  Slat 
May  1803,  p.  4ii3. 

SUP£RtOK  AND  VASSAL— ^e  Feudal. 

SUSPENSION— See  BiU  of  Sxe^ange.  CmiiMer.  Decrtt  in 
AhttHce.  JunUtjry  Cbufibo.  Landlord  an4  Tenant,  Ji t  claim - 
ing  Note.    Reference  to  Oath. 

 Competency — Caution — Process — ^Dlsenti^l  —  Statute 

11  &  1:2  Viut.  c.  8S  — SnspensiOQ  and  interdict  against  the 
sale  of  an  estate  disentailed  under  the  Entail  Amendment 
Act,  applied  for,  without  offer  of  caution,  more  than  tno 
years  after  the  date  of  recording  the  instrument  of  disentail, 
by  a  party  who  alleged  that  the  three  persons  by  wIioh) 
consents  the  petition  for  diduntail  had  been  supported,  were 
not  the  three  heirs  next  eulitled  to  succeed,  hut  that  he 
htms-.;lf  jras  one  of  such  three  heirs  (and  who  had  raisLd 
an  action  of  reduction  of  the  disentail  on  this  ground), — 
refused  as  incompetent  Priniroctf  v.  Primrocie,  ^Oth  Nkv. 
1862,  p.  2&. 

 Competency — Interim  Decr<'e— Expenses — Statate  1 

&  2  Vict.  c.  86,  §  4 — Tbe  provisions  of  this  statute  render- 
ing it  competent  to  bring  tbe  judgment  of  an  Inferior  Court 
under  review  by  means  of  a  note  of  BU.ipensiun  presented 
without  reasone,  do  not  apply  to  an  interiai  decree  for  the 
expenses  Incurred  in  an  iacidentul  discussion  ariiung  in  the 
course  (MT making  up  a  record  in  the  Inferior  Conrt, — and  a 
suspension  of  such  a  decree,  brought  under  the  stattitt.-,  diri- 
mined  as  incompetent.  Fiowcrdew  v.  How,  7th  Ui.c.  i852, 
P.J87. 

  Juratory  Caution — Ceil ificiti ion — Act  of  Sederunt 

Slut  Dec.  1888,  §  7 — Process — A  suspender  having  obtained 
a  prorogation,  for  Ave  days,  to  find  juratory  caution,  under 
certification,  but  having  allowed  the  five  days  to  pass  with- 
out emitting  his  oath,  tbe  Bill-Chamber  clerk  Issued  a  cer- 
tificate of  no  caution.  Ho  thereupon  presented  a  note  to 
the  Lord  Ordinary  on  the  Bills,  praying  bis  Iiordsbip  to 
allow  the  caution  to  be  received,  to  rtica!  the  certiliuute,  and 
allow  the  suspension  to  proceed  —  Ilcld,  there  being  no 
statcmcut  that  the  delay  in  emitting  the  oath  arose  irom 
uny  £sult  on  the  part  of  the  respondent,  or  that  the  clerk 
had  wrongously  issued  the  certificate,  that  tbe  oath  waa 
IncompetflUt,  and  that  the  suspender's  only  remedy  was  to 


pruicnt  a  second  anspensIoD.   Andrew  v.  Colqabon,  3d 

Uatch  1858,  p.  298. 
SUSPENSION— Process-Statute  1  4  2  Vict,  c  86,  §  5.  Cut 

ron  V.  Mackeosie,  12tb  July  1868,  p.  518. 
SUSPENSION  AND  INTERDICT— See  Servitaie. 

T 

TEINDS— LocaUty— Free  Teind— Interlocntor,  Constnieiin 
of— In  the  course  of  three  successive  processes  of  aogmau- 
tion  and  locality,  tbe  increased  stipend  was,  by  iateriL 
schemes,  localled  upon  the  heritors  as  having  acqaird,  w 
being  in  course  of  acquiring,  heritable  rights  to  their  tdDtk 
The  Iwtt  of  thasu  auginen tatiann  was  rlat^d  in  18S9.  ifi 
1815  it  was  discovered  that  one  of  the  heritors  had  sot  k- 
quired  any  heritable  right  to  bis  telnds,  but  that  Uk^  wk 
still  free  ttdnds  in  the  bunds  of  the  titular,  and  aolisU«  ti 
be  localled  upon  primo  loco.  In  1847  this  heritor  ob^scl 
from  the  titular  a  conveyance  of  his  teiods,  Uie  termof  dUr; 
being  1799,  the  date  of  the  first  of  tbe  three  augtDeDtktim 
He  then  contended  that  the  interim  schemea ongbt  lob 
adjusted  as  if  his  heritable  right  bad  existed  ftom  tbe  fint. 
The  Court  held,  that  the  dliipusition  having  been  obtufid 
pendentt  procruu,  was  nnavaillng  to  prevent  the  tdsdi  z 
question  from  being  dealt  with  as  free  teind  in  tbebuKiic: 
tbe  titular  during  the  period  which  bad  elapsed  dax  Uk 
year  1799,  and  that  it  could  receive  effect  only  from  hudiu, 
in  1847 — JJeld,  upon  construction  of  this  j  udgment,  Uut  ui 
framing  the  final  schemes  with  reference  to  tbe  thra  u^- 
mentations,  tbe  heritor  ia  queaUon  waa  only  to  be  hxalM 
on  paripaatu  with  the  other  heritors  boldlngberitable  ligtu 
to  their  teinds  from  and  after  the  date  of  tbe  dispoN^^^ 
1847.    Utritois  of  Errol  v.  Kinnaird,  ISih  Kov.  iHbl,  p.  ^ 

  Relief  of  Augmentation  of  Stipend,  Ubligatiou  id- 

Aesignation  of  Writs — Title— Quation,  WUether  tiie  nr.; 
in  an  obligation  of  relief  of  future  augmentations  ot  ctiptU. 
contained  in  a  dispositioo  of  lands  and  teinds,  wascooRfn. 
by  a  dispo^tion  oi  the  same  lands  and  telnds,  contunim  u 
assignation  of  tbe  luull  writs,  titles  and  securities  of  tk 
lauds,  granted  and  conceived  in  fovours  of  me,  mj  pn^ 
cessors  or  authors,  of  or  concerning  the  lana&,  teicK^uJ 
others  above  disponed,  or  any  part  or  portion  thetEuf, ' 
pertinents  of  tbe  same,  with  tbe  whole  clauses,  ica(a,ui 
contents  of  the  said  writs  and  evidents,  in  so  &r  as  caonmj 
the  lands,  teinds,  and  othersabove  disponed,  witliallaena 
and  execution  competent  to  follow  tbercupou  f  ^^at6^' 
woodc  p.  Seymer,  2d  March  18&3,  p.  284.  j 

  Relief  of  Augmentation  ot  Stipend,  Obligati«i  4~\ 

Service — Title — The  right  in  an  obligation  of  relief  of  6sw 
augmentations  of  stipend,  is  not  a  right  which  psisa  toAi 
heir  of  tbe  holder  without  service;  and  where  a  pteas 
holding  such  aright,  resigned  the  lands  and  teinds  to  vIM 
it  related  in  fuvourof  his  eldest  son,  who  comphsted  biiliil 
by  sasine,  on  a  charter  of  resignation—i/eZd  that  tW  A 
under  this  title,  having  acquired  only  tbe  feudal  r%Uh 
the  lands  and  teinds,  and  not  having  made  up  anysq— > 
title  to  tbe  right  of  relief,  that  right  bad  not  tieea  tranafr 
ted  to  him,  and  his  representatives  bad  no  title  to  is«lfc 
It  against  the  paity  liable  in  the  obligation.  Sp^tkrcrii 
V.  Seymer,  2d  March  1863,  p.  284. 

•          Valuation— Decree,  Constractlon  of— Held,  tWha 

decree  of  valuation  of  teinds  dat«d  tn  1757,  thepR^Hl 
state  and  scheme  embodied  in  the  extract,  were  UnaiBiffi 
of  the  subjects  valaeil,  uolwithstandiug  more  camfokti^ 
words  used  in  the  interlocutor  on  which  tbe  exMf* 
ceeded— and  therefore  that  the  forest  of  B,  ^aiM^I 
forth  in  the  summons,  but  omitted  from  the  pntfUll  M 
and  scheme  cniliodied  in  the  extract,  wa;.  h*;la  a«Mk«dl 
although  the  interlocutor  ou  which  the  ext:acK  flinl 
refeired  in  general  terms  to  the  whole  lands  libG]lc4<  i 
tion,  1.  Whether  tbe  decree  was  to  be  held  aeaettiMttMil 
volueufthefbrestufBasfiaf  2.  Wbetber.itilWIiitf 
those  terms,  that  would  have  been  a  viUwllMlf  4MI 
ron  t.  Macphersoo,  Ibt  Aptil  1863,  p.  380. 

TENANT— See  Rmlwag. 

TENDER- See  Expeniu. 

TESTAMENT— See /^i?«c^.  PartU  <md  OtiU.  _ 
TESTAMENT  BY  HUSBAND,  WIFE'S  OOKSBBP  It 

See  Umhandmid  Wife. 
TITLE— See  Oame.    Lie  Aim  Lend^ne,  Ttiuh, 
TITLE  TO  INSIS-g..^^..y.g5j.^.^,^9^ 
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stalement  tbat  he  was  tenant  of  a  farm,  and  proprietor  mil 
cxcluiilve  poBseGsor  of  the  etouking,  preseutud  ao  appHcattoD 
for  interdict  af^ioet  the  gale  of  ellects  poinded  on  the  farm 
for  a  debt  of  tlie  landlord.  In  his  revised  coodesceDttenci;, 
the  tenant  nst  foitb,  that  he  bad  entered  into  a  snbsidiary 
l^^eemeDt  with  another  persau,  to  whom  he  bad  given  an 
interest  in  the  stocking  to  the  extent  of  one-half,  it  being 
titijected  ill  limine,  that  the  advocator,  on  hia  own  shvwiii};, 
iliil  not  po^st-M  the  cUitractei  in  which  h'm  upplicatiun  was 
jiriscnted — //e^d  that  the  stulcmcnts  in  tlte  revimed  conde- 
iiccudeocu  were  not  suhvendvc  of,  uoriocoiiMetent  witb,  tlioee 
iu  the  vri^nal  petition. —and  tbo  plea  rept-tled  as  prelimi- 
nary. M'Dunald  V.  Urquhart,  4th  Due.  1852,  p.  131. 
TITUS  TO  rURSUE  — Personal  Bar  — Confidentiality  — A 
joiat-BEock  company,  in  the  course  of  winding  up  its  affairs, 
wld  by  public  roup  a  number  of  bad  dubia,  including  one 
alltigtKl  to  be  due  by  a  shareholder.  The  latter,  on  being 
sued  by  the  purchaser,  raised  a  reduction  of  the  sale,  on  the 
ground  that  the  purchaser  having  been  one  of  the  directors 
appointed  for  the  winding  up  of  the  comjiany,  and  their  law- 
agent,  and  otherwise  confidentially  connected  with  the  com- 
pany, could  not  legally  make  the  purcliaiie — JIe!d,  1.  Tlint 
the  pursuer  had  a  good  title  to  sue  without  the  coucnrnince 
of  tile  company,  and  that  it  was  no  objection  that  the  com- 
pany Were  not  called  as  parties  to  the  action.  2.  That  the 
action  was  not  barred  by  the  fact,  that  the  sales  bod  been 
^proved  of  by  the  diareholders  at  their  general  meetings. 
3.  That,  con^dering  the  position  held  by  tbo  ]>urchascr  in 
rcftrence  to  the  company,  the  sale  was  illegal,  and  the  same 
reduced  accordingly,  Thorburu  t>.  Martin,  7th  Julv  18o3, 
p.  495. 

"I  I'LE  TO  SUE— See  Deatlihed.   Oamt.   Interdia.  Ruilway. 

 Foreign — ^Evidence — Piocess- In  an  action  at  the  lu- 

ftance  of  an  American,  the  puisner  having  died,  a  peisou 
applied  to  be  sUted  in  his  place,  us  representing  the  deceased, 
aud  produced  att  his  sole  title,  a  document  purporting  to  be 
A  certiGcate  by  the  Judge  of  a  Probate  Court  of  a  county  in 
OBc  of  the  United  States  of  NoriU  America,  thit  letters  of 
atiministratiun  to  the  deceased  had  been  issued  by  that 
Court  in  the  applicant's  fovoar.  There  being  no  evidence, 
by  the  signature  of  a  British  Consul  or  otherwise,  of  the 
genuineness  or  sufficiency  of  the  document,  the  application 
was  refused  nntil  sufUcient  evidence  should  be  produced  in 
Eiipport  of  the  document  as  the  applicant's  title  to  sue.  Di^ 
br«w  V.  Mackintosh,  27th  Nov.  1862,  p.  86. 
TLES— See  Clerical  Error. 

TLES,  EXPENSE  OF  COMPLETINa-Seo  Rtulway. 
lUBT — ?>ae  Curator  BnnU,  LialnlUy  of .  Entail,  JadiaalFactur. 
Ijfga'y.    Parent  and  Child.  Vesting, 

  Conairnction — Deed — ^The  trustees  appointed  under  a 

settlement,  by  which  the  truster  made  over  to  them  his  whole 
property,  heritable  and  moveabh*,  were  directed,  after  pay- 
Jient  of  debts  and  provisions,  to  in  vest  any  re^diie  of  money 
that  m^ht  remain,  In  the  purchase  of  "such  lands  or  other 
leritages  oh  may  be  most  convenient  or  contiguous  to  the 
est  of  the  estate,"  and,  after  "  the  whole  other  purposes  of 
be  trort"  had  been  "fully  implemented,"  lo  execute  a  strict 
□tail  of  the  whole  land!!,  including  "  such  other  lands  and 
leritages  as  may  have  been  purchased  by  my  t<aid  truntces 
a  Dianner  foresaid,"  in  favour  of  the  truster's  eldest  son. 
kfter  tbfl  whole  other  purposes  of  the  trust  bud  been  imple. 
arated,  there  arose  a  balance  of  a  comparatively  xraall  sum 
f  money,  which  for  Bereral  years  remained  in  the  hands  of 
tie  troBtees  unin rested,  in  consequence  of  tb^r  being  unable 
3  find  any  lands  or  other  heritages  for  sale,  lying  convenient 
rcontiguouflto  the  rest  of  the  estate,  of  such  mo  lerate  value 
i  the  amount  of  the  residue — Circumstances  in  which,  iil- 
lougb  the  settlement,  in  words,  authorised  the  execution 
uljr  of  one  deed  of  enb^dl,  and  that  only  a^r  all  tlm  pur- 
Dses  of  the  trust,  including  the  ioveslmeat  of  the  residue, 
ad  been  implemented,  the  Court  pronounced  decree  at  the 
ttitance  of  the  truster's  eldest  son,  ordaining  the  trustees  to 
:ecute  in  his  favour  a  disposition  and  deed  of  entail  of  the 
od«  in  their  hands,  ho  diiicharging  them  so  far,  under  re- 
rnktlon  of  the  rights  of  all  parties  in  regard  to  the  unin- 
•st«d  loiidae.  Campbell  v.  CampbeU«  19th  Nov.  1862,  p. 
1. 

—  Curator  Bouis — Judicial  Factor — Miulls  and  Duties — 
party  W08  appointed  as  eiirator  bonia  or  judicial  factor  to 
ke  obarge  of  a  lapsed  trust,  which  had  been  made  for  be- 


hoof of  a  lifercntrix  and  fiars,  part  of  the  estato  bein^^  heri- 
table property  over  which  a  creditor  held  a  security  com- 
pleted by  inreftment.   In  an  action  of  muills  and  duties  at 
the  instance  uf  the  creditor,  the  curaior  bonia  pleaded  in  de- 
fence, that  the  action  was  incompetent,  in  respect  of  his 
appointment  by  the  Court  to  collfct  the  rents  of  the  sub- 
jects— Held  that  the  creditor's  remedy  by  an  action  ofmailla 
and  duties,  was  not  excluded  by  the  appointment  of  a  judi- 
cial foctor  to  carry  ou  the  affairs  of  a  lapsed  family  trust. 
Kurguaoii  V.  Murray,  27th  May  1858,  p.  412, 
TUUST— Trustee,  Liability  of— Conjunct  and  Several  Obliga- 
tion— Mora — Where  a  certain  aom,  forming  part  of  a  trust- 
estate,  held  by  two  trustees,  of  whom  one  was  the  beneficiary 
first  called  ander  the  trust-deed,  was  made  over  to  the  bene- 
ficiary on  his  granting  bond  therefor  to  the  other  trustee,  who, 
at  the  same  time,  bound  himself  not  to  call  up  the  bond  nn- 
IcRS  it  should  be  required  to  pay  the  truster's  debtii — and 
thereafter  a  submission  was  entered  into  between  the  two 
liarUefl,  wherein  an  award  was  pronounced,  fixln&r,  on  the 
one  liaud,  the  amount  of  the  claims  of  the  trustee,  other 
than  the  beneficiary,  on  the  trust-estate,  and,  on  the  other, 
the  amount  of  the  trust-funds  for  which  ho  was  accouuiablo 
up  to  the  date  of  the  award, — and  where  the  first  beneficiary 
died  wirhout  repayment  of  the  sum  so  put  into  his  haodii — 
Circumstaoces  in  which — Beld,  that  the  sum  made  over  was 
not  included  in  the  award— that  it  was  truly  a  put  of  the 
trust-estate  invested  on  loan  to  a  third  party — and  a  didm 
at  the  instance  uf  the  beneficiary  succeeding  on  failure  of  the 
one  fir>it  called,  for  repayment  from  his  representatives,  8U<>- 
Cuined,  and  the  other  trustee,  lo  respect  uf  his  failure  to  do 
diligence,  found  liable,  conjunctly  and  jeverolly,  although 
the  claim  was  not  put  forward  until  the  elapse  ol  more  than 
twenty.five  years  from  the  data  of  the  loan.   Uacphetaon  i>. 
Macpherson^is  Executors,  iZTtb  Nor.  1852,  p.  84. 
 •  TruBt-Deed — Construction — A  trost-settlement  direct- 
ed that  the  annual  proceeds  of  the  trnat-property  should  be 
applied  "  for  promoting  the  education  of  poor  children,  and 
for  improving  the  condition  of  parochial  schoolmaiiters  in 
the  county  of  Aberdeen,  in  such  way  and  manner,  and  un- 
der SQch  legolations,"  as  the  truster  might  appoint ;  and  in 
case  of  his  dying  "  without  establishing  any  peimauent  sec 
of  rules  and  regulations,"  the  trustees  were  vuipowered  to 
"  eutablisli  rules  aud  regulations  themselves,  as  may  be  most 
in  accordance  with  the  latest  instructions  from  me,  or  ex- 
pression of  uiy  opinion  contained  in  any  letters  or  other 
papeis  under  my  hand,  as  the  trustees  shall  conceive  best 
calculated  to  attain  the  ends  lwfi>re  ezpresRod."   The  deed 
further  provided,  that  the  annual  proceeds  of  the  estate 
should  "  be  bestowed  in  sums  of  £20  each  to  the  most  de- 
serving parioh  schoolmasters  within  the  countyof  Abenleeo," 
In  terus  of  directions  therein  contained.   The  truster  hav- 
ing, during  his  lifetime,  put  the  charity  to  a  certain  extent 
in  practice,  but  having  died  without  establiahing  any  t>et  ol 
regulations  for  its  adminitfration— Ciroumstances  lu,  and 
terms  of  deeds,  under  which — //eld,  1.  That  in  framing  the 
regulations,  the  trui<tee8  were  entitled  to  consider  and  take 
into  occoout  letters  of  the  testator,  relating  to  his  charitable 
scheme,  written  prior  to  the  deed  of  tiust,  and  also  the  act- 
ings of  tlie  truster  himself.    2.  That  the  trustees  were  en- 
titled, under  reference  to  the  deeds,  letters,  aud  actings  of 
the  truster,  to  decide  as  to  the  sort  of  scboohi  the  aid  ot  the 
trust  was  to  b»  given,  and,  accordingly,  to  extend  that  aid 
to  schools  appealing  not  strictly  to  come  withiu  the  deug- 
nution  of  schools  in  the  trust-deed.   3.  And,  generally,  that 
under  the  large  discretionary  [towent  vesteil  in  them,  it  was 
for  the  trustees  to  decide,  under  such  reference,  what  rules 
uud  regulations  were  best  calculated  to  attain  the  ends  ex- 
pressed in  the  trust,  and  that,  except  on  a  statumuut  of  abuse 
or  pervendon  of  funds,  tbo  Court  wonld  not  ioterfbre  with 
the  adminutraUou  of  the  trust-estate.   Hilne's  Trustees  v. 
Parochial  Schoolmoaten  of  Aberdeenshire,  1st  Feb.  1853, 
p.  213. 

TUUST-DEED— See  Coiutructioa.  Deat/dted.  IlrrUabte  and 
Moveable.    Legacy.    Triui.  Vesting. 

 Construction — A  husband  and  wife  exccaled  a  settle- 
ment, disponing  heritable  subjects  purchased  with  the  wile's 
money,  and  which  were  held  l>y  her  in  fee  and  the  husband 
in  liferent,  to  trustees,  the  ultimate  purpose  of  the  deed  be- 
ing, to  make  over  the  subjects,  on  the  death  of  th&sioyiuiij 
of  the  spouses,  to  n  perscn  lherciG)i^iiliBedi.b^iv£3lluHJl5fi*l^V^ 
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ever,  reserved  power  to  either  of  the  sponsen,  or  of  the  fiar- 
vivor,  to  BcU  or  dUpoee  of  the  subjects,  should  they  or  either 
vf  tbem  find  ft  neceaaary  tor  thoir  lapport— aod  it  was  so 
concelTed,  that  though  the  husband  bad  a  liferent  only,  be, 
on  snrriTins:  the  wife,  was  to  be  entitled  to  sell  the  subjects 
should  bo  Sad  it  necessary  for  his  support.  The  wife  pre* 
deceased,  and  the  person  to  whom  the  subjects  were  ulti- 
mately destined  having  also  died,  the  husband  disponed  the 
Slime,  under  reservation  of  bis  own  liferent,  to  certain  third 
parties,  On  the  narrattTe  that  he  bad  reoeired  much  kind- 
ness and  attention  from  tbem,  and  was  andons  to  testify 
his  gratitude  for  their  past  serricos,  as  well  as  to  secure  a 
continuance  of  their  care  and  attention  in  time  to  come, 
and  to  provide  for  their  maintenance  and  comfort  after  bis 
deatli.  !□  a  reduction  of  the  latter  deed  at  the  instance  of 
the  wife's  heir-at-law— i/eM  ttiat  the  husband's  power  of 
■ale  and  disposal  was  conditionol,  and  limited  to  the  tingle 
caso  of  his  finding  such  sale  or  disposal  necessary  for  his 
support— that  the  deed  did  not  come  np  to  the  neoesdty — 
and  the  snrao  reduced  accordingly.  Bryas  or  Coltart  p. 
Dunbar  or  Oorie,  14th  March  1853,  p.  825. 

TRUST-DEED— iDtentlon—Construction—KiarandLlferenter 
— A  party  lefta  tmst^eed  and  settlement,  by  which  he  con- 
veyed to  trusbeei  his  whole  property,  heritable  and  move* 
able,  directing  them  to  make  up  an  account  once  in  every 
year,  of  the  yearly  tents  and  profits  of  the  trust-estate,  and 
"  after  deducting  therefrom  the  whole  annual  outgoing  of 
every  description,"  to  pay  over  the  balunce  to  his  three 
nieces  and  the  survivor.  The  truster  had  farther  executed 
an  entail  of  bis  landed  estate  in  &vonr  of  the  same  three 
nieces,  and  their  hi-iis,  miaUm,  whom  fij^llng,  to  other  heirs, 
— it  being  declared  In  the  tntst-deed,  that  the  entail  should  , 
during  the  surrivance  of  ttie  niecei,  be  suspended  in  so  far 
as  regarded  the  rents  and  produce  of  the  entailed  lands — 
Ueld,  that  anUer  the  terras  of  the  tonst-deed,  the  trustees 
were  not  entitled  to  charge  against  and  deduct  from  the 
annnal  income  of  the  lands, capital  sums  expended  by  them 
in  repairf,  ImproTements,  or  operations,  other  than  and  be- 
yond the  ordinary  repairs  requisite.  (Weston's  Tiustees  v. 
Preston's  Trustees,  11th  Jan.  1853,  p.  178. 

TRUST-DEED  &  SETTLEMENT— See  £ntail. 

TRUST-SETTLEMEN  r— See  For»ffn.  VeHing. 

TRUSTEE— See  Judia'al  Factor.    Landlord  and  linmL 

TRUSTEE,  LIABILITY  OF^See  T,u»t. 

TRUSTEE,  REMOVAL  OF— Jndioial  Factor— Actof  Grace— 
process-statutes  1096,  c.  82 ;  0  Geo.  IV.  c.  «2— Where  a 
debtor  having  ctaime<l  from  the  incarcerating  creditor  the 
benefit  of  the  Act  of  Grace,  had  executed  a  disposition 
omnium  bonorum  in  liis  favour  as  trustee  for  behoof  oi  all  the 
creditors,  in  terras  of  the  Statute  6  Geo.  IV.  c.  62— Circum- 
Btancea  in  which,  on  an  application  from  the  principal  crvdi  ■ 
tors,  with  concurrence  of  the  debtor,  stating  that  they  had 
lost  alt  confidence  in  the  trustee  so  appointed,  the  Conrt  re- 
moved  him  from  tlie  office  of  trustee,  and  appointed  a  judi- 
oial  factor  to  carry  on  the  trust.  Soatar  p.  Brown,  20th  Sov. 
1862,  p.  27. 

TRUSTEE,  RIGHTS  OF,  UNDER  SEQUESTRATION— See 

Interdict. 
TUrOR-DATIYE— Hee  Pupil 

V 

VALUATION— Sec  Tein-l'.  \ 
VERDICT,  AMENDMENT  OF  ENTRY  OF— Sec  Al^  ' 

Ifrtvtliue. 
VESTING— Sec  Lfgacu- 

— —  Trnst  Scttlcmeut— Construction— A  testator  conveyed  ' 


bis  whole  estate  to  tnietees,  directing  tliat  tlie  intcTeet  o(  & 
certain  share  of  it  should  be  paid  to  his  niece  O  doring  brt 
lifetime,  and  that,  at  her  death,  the  capital  sum  or  sbsn 
should  be  paid  to  her  children  equally.  O  bad  tbree  chil- 
dren, two  of  whom  predeceased  her  without  issue — Btldtiat 
the  survivor  was  not  entitled  tu  the  whole  proriiion,  bet 
that  the  shares  of  the  predeceasers  bad  vested  and  tnuMBit- 
ted  to  their  reprosentativea.  Halbert  v.  Dickson,  SStlillaidi 
1858,  p.  859. 

VESTING— Trust— Trust-Dued  —  Construction  —  B/  a  tn»t 
deed  and  settlement  it  was  provided,  that  ceitain  uutoitus 
should  bo  paid  to  the  truster's  two  sisters  and  his  nieoa,  tba 
share  of  any  one  deceasing  being  declared  divinble  aaoag 
the  survivors  equally,  but  the  nit.'ce'8  annuity  wm  neva*  ta 
exceed  £40.  After  payment  of  the  anunities,  it  was  pin- 
vided  that  the  annual  free  produce  of  the  truat-fuoda  shooli 
belong  to  tbe  truster's  nephew  ;  that  on  the  niece's  anuult; 
amounting  to  £40,  the  nephew  should  granta  bond  t^adii^ 
himself  in  payment  to  her  of  that  sum  yearly,  and,  on  hti 
decease,  of  £800  to  her  children,  and  uiling  isene  of  Iw 
body,  to  himself;  and  that,  "after  executing  the  pnrpon 
of  the  tmst,"  the  residue  of  the  trust-estate  should  b^ov 
to  the  truster's  nephew  and  tbe  heirs  of  his  body  ;  whoa 
fuling,  to  tbe  truster's  niece— Terms  of  deed  under  wbkb, 
tbe  nephew  having  predeceased  tlie  niece  and  one  of  tbr 
other  annuitants,  without  having  executed  any  bond  tt 
provided  for — Held  that  tbe  fee  of  the  residue  <^  Uw  tnat. 
estate  became  vested  in  him  before  his  death,  NewbtedBj 
Elder  and  Steel,  c.  Porsell,  0th  Hatch  1858,  p.  817. 

VOUCHEB— See  ^tddtnee. 

VOUOHEBS— See  Banhvpt  Ad,  2  ^  Z  VteL  e.  41,  H  106^ 
W 

WAKENING  AND  TRANSFERENCE— See  JunstCetiM. 

WANT  OF  PROBABLE  OADSE-See  Maliee. 

WARRANT— See  Jurudietim. 

WARRANTY— See  Tssuee. 

WITNESS-  See  Exp<nie». 

WRIT  OR  OATH— See  Preieriptim,  TrieniuaL 


COURT  OF  EXCHEQUER. 

MASTER  &  SERVANT— Statute  2  Gul.  IV.  c.  16.  «  18- 
Excise— Quasi  Delict.— Tbe  Statute  2  Gnl.  IV.  c  16,  5  tS 
imposes  a  penalty  of  £500  upon  "every  person  who 
procure  or  suffer  any  permit  to  be  requested,  obtained,  mUL 
lent,  delivered,  or  employed,  or  made  nse  of,  for  mnj  elb^ 
use  or  purpose  whatsoever  than  to  accompany  tbe  mSibI 
removal  and  dcHvery  of  tbe  commodities  as  Hum  !■  «x. 
pressed."  The  defendants  were  distillers,  and  tiheir  tkrK 
who  had  charge  of  the  sale  and  sending  oat  of  nlHb^ 
a  cask  of  whisky  to  a  party  having  a  license  to  seJliiMr,  htt 
not  spirits,  and  sent  it  to  him  with  a  permit  obtniMd  ^tfcc 
clerk,  at  the  reqncst  of  the  purchaser,  in  the  ommoC  la^ 
other  party — Held  that  the  defendants  wer«  re^owAllfer 
the  acts  of  their  clerk,  these  having  l>een  dime  irtMftttt 
sphere  of  his  employment,  alUiough  not  witfain.  IM  psr- 
Bonal  knowledge  of  bis  employers  ;  and  also,  Umlk  Mwacts 
amounted  to  the  otfence  charged,  of  procuring  or  aiUv 
B  permit  to  be  employed  or  made  use  of  iilhi  miwi  ttwis 
accompany  tho  actual  removal  and  delivery  of  Ita 
modities  as  expreesed  in  the  permit  AdTOcate4yHidK 
3.  &  J.  Grant,  11th  July  1868,  p.  614. 
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HOUSE  OF  LORDS. 


AGREEMENT  —  Contract— CoDStrnctioo  —  Proof— A  father 
left  a  tnut-settlement,  by  which  lie  apportioned  his  estate, 
tfter  the  elapse  of  a  spetiified  time,  in  a  particalar  vay,  among 
his  cliildren.  DifBcuItiea  having  presented  tliemselres  to  the 
working  of  the  trust,  and  tho  trustees  having  declined  to  act, 
it  was  Boperseded  by  a  deed  of  agreement  execut^  by  the 
whole  of  the  beneficiaries,  and  by  it  a  partioolar  arrangement 
for  division  was  settled.  After  this  agreement  bad  been  acted 
on,  one  of  the  beneflciaries  contended  that  he  was  entitled  to 
a  Ibortii  part  of  the  residae,  though  no  such  proTtslon  was 
apparent  on  the  face  of  the  agreement.  Circumstances  in 
which,  and  with  reference  to  the  deed  of  agreement  and  a 
correspondence,  the  House  of  Lords  {affirmiaff  th»  jue^ment  of 
the  Ooart  ofSeafon)  repelled  the  olalm.  Ferrie  v.  E>!tne,  23d 
Not.  185S,  p.  49. 

ENTAIL— Completing  Titles— -Infeftment— A  proprietor  exe- 
cuted, in  1815,  a  strict  entail  hi  favour  of  himself  Id  liferent, 
and  B  and  bis  heirs-male  in  fee,  whom  failing,  C  and  liis 
heirs-male,  whom  failing,  D  and  his  heirs-msle,  £c.  Tlie  deeil 
contained  a  power  of  revocation,  and  warrants  of  infeflment 
applicable  to  the  dcBtination.  In  1823,  the  grnnter  availed 
himself  of  the  reserved  power  to  execute  a  new  deed,  whereby 
he  recalled  the  deatinstion  in  favour  of  the  persons  called  be- 
fore and  after  D  and  his  heirs,  and  executed  a  new  convey. 
anoe  In  fhvonr  of  himself  in  liferent,  and  i)  and  his  heirs  in 
fee,  whom  failing,  in  favour  of  other  substitutes  not  calloi  by 
the  former  deed.  This  new  settlement  bore  to  be  suhjfict  to 
tlie  fetters  of  the  former  deed,  and  it  assigned  tlie  warranis 
of  iofeftment  for  the  purpose  of  completing  a  title  under  the 
new  destination.  D  took  liifaftment  under  the  assigned  pre- 
cept ;  and  being  advised  that  this  infeftment  was  invalid,  he 
completed  his  title  under  the  second  deed  by  adjudication  in 
imfhm&at—BM  {affirmng  tit  judgment  oj  the  Court  of  Sea- 
aioa),  X.  That  the  intcftment  under  the  assigned  precept  wai 
ineffectual.  2.  That  the  fetters,  not  being  coiit  lined  in  the 
deed  under  which  D's  title  was  completed,  were  ineffectual  to 
prerent  a  aal&  3.  That  there  was  no  effectual  obligation  on 
D  to  make  a  Talid  entail.  Cathcart  v.  Qammell,  13th  Dec 
1852,  p. 

—  -  Fetters— Bednction — Marriage-Contract  —  Statute  ll 
and  12  Vict.  c.  36,  §  43— Tide  to  Sue— An  heir  of  enUil  iu 
possession  under  an  entail  in  a  marriage-contract,  which  con- 
tained prohibitions  merely  against  gratuitous  alienation,  exe- 
cuted a  strict  entail.  On  his  death,  the  suocesaion  under  both 
entails  having  opened  to  the  same  person,  be  made  up  titles 
under  the  second  entail,  and  was  infeft,  but  thereafter  raised 
a  reduction  of  the  entail  and  of  his  own  titles,  on  tlie  ground 
that  the  execution  of  the  second  entail  was  idtra  vim  ;  that 
the  original  marriage-contract  could  not  be  gratuitously  de- 
feated, and  that  lie  was  eotixled  to  hold  the  estate  free  of  all 
cmdittons  orfettersaavethosecontalned  in  thatcootract.  I. 
J7«Mthat  the  porsner  was  not  barred  from  raising  the  action 
by  reason  of  his  having  made  np  titles  undw  the  witatl  souglit 
to  be  reduced,  nor  by  his  having  succeeded  to  ttie  maker  of  it 
in  raoveablea,  as  his  residuary  legatee,  under  certain  condi- 
tions, in  favour  of  the  widow.  2.  It  h  iving  been  pleaded, 
that  as,  under  Xtie  recent  Entail  Amendment  Act,  §  43,  the 
first  entail  was  invalid,  In  respect  of  defects  in  the  fetters, 
the  pursuer  had  no  title  to  redoce  the  second,  on  the  ground 
that  the  second  entail  was  to  be  held  as  validly  executed  — 
Btld  (the  action  having  been  raised  before  the  passing  of  the 
Entail  Amendment  Act),  that  that  act  had  no  retroactive 
effect,  and  did  not  apply ;  and,  on  the  ground  contained  in 
the  first  finding,  the  Coart  of  Session  reduced  the  second 
entail.  Affirmed,on  appeal,  by  theHouseofLcndi.  Urquhart 
«.  Urquhart,  I4tb  July  1853,  p.  537. 

—  Prescription— Registration — -Two  entails  were  executed 
with  reference  to  the  lands  of  U— the  one  in  1704,  and  the 
other  In  1730.  The  first  deed  reserved  full  powers  of  altera- 
tion in  favour  of  the  entailer,  who  was  also  the  maker  of  tlie 
second  deed.  The  sooood  deed  was  not  recorded  in  the  register 
of  t^les.  The  investiture  subsequent  to  1730,  and  all  tbl- 
iowiag  titles,  were  based  upon  the  second  deed  exclusively, 
Dnlm  It  were  held  that  a  clause  of  reference  which  it  con- 
tataod  to  (be  flrtt  deed  were  suffluent  to  make  that  deed  the 


basis  of  the  title — Held  {affirming  the  judgment  of  the  Court  of 
Seuion),  that  the  clause  was  insnfflcient  for  that  purpose ;  that 
the  second  deed  must  be  taken  as  the  sole  basis  of  the  inves- 
titure from  1730  downwards ;  and  that  the  first  deed  having 
remained  nnfeudalized  for  upwards  of  40  years,  while  the 
second  was  never  recorded,  llie  lands  were  not  subject  to  the 
fetters  of  entaiL    loglis  v.  Ingtis,  10th  May  1853,  p.  396. 
EXPENSES— Ajarty,  insisting  in  a  title  to  exclude,  as  well  as 
objecting  to  the  pursuer's  title,  in  au  action  of  reduction-lm- 
probation  and  declarator  of  nou-entry,  raised  a  separate  action 
of  reduction  and  declarator  for  reducing  and  setting  aside  the 
titles  founded  upon  as  the  title  to  sue  the  declarator  of  non- 
entry.   The  record  was  closed  upon  the  sumraous  and  de- 
fences, and  the  action  was  conjoined  with  the  original  action  of 
declarator  of  non-entry.   Tlie  Cjurt  uf  Session  having  sus- 
tained the  title  to  exclude,  in  respect  the  pursuer  of  the  re- 
duction and  declarator  did  not  then  insist,  repelled  the  rea- 
sons of  reduction,  and  assoilzied  the  defenders  from  tlie  con- 
clusions of  the  action.   On  a  cross  appeal  against  the  judg- 
ment,  in  so  far  as  the  reasons  of  reduction  had  been  repelled, 
and  the  expenses  of  discussing  the  objections  to  the  pursuer's 
title  in  the  original  action  of  non-entry  disallowed,  the  House 
of  Lords  dismissed  the  cross  appeal  without  expenses,  and 
affirmed  the  judgment  of  the  Court  of  Session.   Horeton  v. 
Lockhart,  15th  August  1853,  p.  559. 
FEUDAL — Ground-Annual— Burgage — Personal  Obligation— 
JJeld  {revsrtiiig  thejtufyment  of  the  Court  ofSetsion),  that  a  per- 
sonal obligation  to  pay  a  ground-annual,  does  fiot  transmit 
ogainst  a  purchaser  of  the  subjects,  to  the  effect  of  extinguish- 
ing theobligation,as  against  the  original  acquirerand  obligant, 
although  no  infeftment  had  followed  either  upon  the  original 
contract  or  the  purchase,  and  although  the  personal  obliga- 
tion of  the  ori^nal  acquirer  was  fortified  by  a  clause,  whereby 
certain  parties  bound  themselves  as  cautioners  for  httn,  hii 
"  heirs,  executors  and  successors,"  aye  and  until  property  of 
a  certain  value  should  be  built  upon  the  ground.   Stiller  v. 
Small,  t7th  March  1853,  p.  334. 
GHOUND-ANN UAL— Real  Burden— Absolute  Disposition  So 
Back- Bond — Right  in  Security —  Burgage  —  Girdyne,  tlie 
proprietor  of  burgage  subjects  in  Dundee,  conveyed  thorn  to 
Duff  for  payment  of  a  gronnd-annual,  with  power  to  him,  bis 
lieirs,  and  assignees,  to  redeem, — but,  till  redemption,  it  was 
to  enter  all  subsequent  titles,  and  form  a  real  burden.  Duff* 
completed  his  titles,  and  having  entered  as  Crown  vassal  man 
hurgi,  he,  in  October  1836,  conveyed  the  subjects,  under  the 
same  conditi<ms  and  prestations  as  he  himself  had  acquired 
tliem,  by  tx  fade  absolute  disposition,  to  the  lioytil  B::nk, 
who  were  at  that  time  creditors  for  advances.   The  bank,  on 
receipt  of  the  conveyance,  entered  into  possession,  and  com- 
pleted its  titles  as  he  had  done,  delivering  at  the  same  time 
a  back-bond,  obliging  themselves  to  reconvey  to  Duff  on 
payment  of  advances,  but  declaring  that,  on  non-payment, 
the  subjects  shculd  vest  absolutely  In  them.    Alter  their 
entry,  the  bank  paid  to  Gardyne  the  amount  of  the  ground- 
annual,  on  receipts  taken  in  their  own  names ;  but  Duff  hav- 
ing become  bankrupt,  they  thereafter  declined  to  pay.  Gar- 
dyne  having  brought  au  action  to  have  it  found  thai,  till  re. 
demption,  the  bank,  as  vassals  feudally  vest  and  seised,  and 
in  possession,  were  bound  to  pay  the  real  burden,  the  bank 
denied  liability,  and  pleaded,  that  the  conveyance  in  tlieir 
favour  did  not  constituto  them  vassals  or  proprietors  uf  tho 
subjects,  in  the  true  sense  of  the  term,  but  simply  heritable 
creditors  holding  possession  in  security  of  advances.  The 
House  of  Lords  (reeernng  the  Judgment  of  the  Court  of  Seteion) 
gave  effect  to  tite  plea  of  the  bank.   Buyal  Bank  Scotland 
V.  Gardyne,  13th  May  18.53,  p.  399. 
HERITABLE  AND  MOVEABLE  — Settlement— Construc- 
tion— Trust-Settlement — A  testator,  the  father  of  four  chil- 
dren, A,  B,  C  and  D,  died  leaving  a  trust-deed,  whereby  ho 
provided,  that,  if  possible,  no  part  of  bis  heritable  property 
should  be  sold  until  the  eldest  of  his  grandchildren,  if  any, 
should  attain  SI,  or  if  uone,  till  the  expiration  of  19  ycM*  ■  ■ 
after  the  date  of  bis  settlement— that,  on  th^-«[piry  of  t^it 
period,  the  trustees  should  diviik  aiid  pay.afiddenwhkUvliH^ 
selves  of  the  residue  in  favour  (Jfl^t'^Hde^^tir  thoiW^TV 
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sors,  in  the  proportion  of  two-four ll is  to  A,  oiic-fourtti  tn  B, 
and  the  remainder  to  D,  or  their  suecessorti  respectively— nnil 
itat,  in  case  of  the  decease  of  any  of  his  younger  chilOren 
without  isanp,  the  share  of  the  first  deceoscr  should  belong  to 
A  and  his  issue.  The  trustees  having  declined  to  accept,  the 
children  of  the  truster  entered  into  an  agreement,  by  which  it 
«RB  provided,  that  part  of  the  property  should  be  sold  imme- 
diately— that  the  rest  should  be  held  in  trust  by  them  for  the 
purpoaes  of  their  father's  settlement,  as  modifled  by  the  agree- 
ment, with  power  to  a  majority  to  sell  the  remaining  property-, 
even  within  ly  years  from  the  date  of  the  settlement — and 
that,  immediately  after  the  expiry  of  the  19  years,  tlie  whole 
Bhould  be  91)1(1,  and  the  proceeds  divided  in  terms  of  the  settle- 
ment. B  died,  leaving  a  trust-doeil  executed  on  deathbed, 
when  (there  being  no  grandchildren)  B'b  shnre  was  claimed  by 
his  trustees,  and  likewise  by  A  and  C, — A  claiming  it  as  in 
terms  of  tlie  father'ssettlement,  nnd  C  as  B's  heir-at-law,  1, 
Held  {affiTming  tlie  judgment  of  ike  Court  of  Sfasion)  thiit  whe- 
ther the  right  of  A,  B,  C  and  I),  under  the  settlement  of  the 
father,  was  heritable  or  moveable,  the  deed  of  agreement  was 
the  regulating  instrument  for  deciding  the  nature  of  the  right 
— that,  oil  a  soand  construction  of  the  agreement,  it  operated 
a  cODTeision  into  moveable  property  of  the  eubjects  in  the 
fiither's  settlement  (witli  the  exception  referred  to  below) — 
and,  consequently,  that  B'r  share  being  movoable,  and  having 
vested,  it  was  carried  by  his  own  trust-deed  :  But,  2.  That 
OS  the  agreement  did  not  contemplate  a  conver>tion  into  move- 
able property  of  the  rents  of  that  part  of  the  heritable  estate 
which,  by  the  agreement,  was  not  to  bo  sold,  but  held  in  trust 
till  tlie  elapse  of  19  years,  &e.  &c.  as  above  set  forth, — the 
House  of  Lords  {varying  the  intertomtor  of  the  Court  of  Seuion) 
held  that  the  rents  thereof  occming  during  the  19  years,  ur 
until  a  sale  actually  took  place,  were  heritable.  Ferrie  v. 
Ferrie,  26th  Not,  )  852,  p.  52. 
JUDICIAL  FACTOR,  RECAL  OF— Mom-^oint  Adventure 
— Three  parties  entered  into  a  joint  adventure  to  execute 
railway  contracts.  One  of  tiie  three  died  ofter  the  com- 
pletion  of  certain  contracts,  nnd  while  one  of  them  was  still 
pending.  A  large  balance  whs  due  by  the  railway  com- 
pany to  the  joint  adventurers,  and  formed  the  subject  of 
a  Bulimiseion  between  them  and  the  company.  Tbe  exe- 
cutor of  the  deceased  partner  applied  for  tbe  appointment 
of  a  judicial  factor  to  manage  the  matters  of  the  joint  a<l- 
ventiire,  with  the  view  to  a  speedy  settlement  and  winding 
up.  No  allegation  ot  fraud  or  insolvency  was  mado  against 
the  surviving  partners — Held  by  the  House  of  Lords  («- 
verting  the  judgmei.t  of  the  Court  of  Sesnon),  that  no  delay  had 
token  place  in  winding  np  the  matter  of  the  joint  adventure, 
and  that  the  appointment  of  a  judicial  factor  was,  in  the 
eirenmitanoefi,  Knnercssary.  Collins  &  Fcely  v.  Young, 
14th  March  1853,  p.  S29. 
IIAHXTIME— Ship— Insurance  —  Freight  —  Total  Loss— Ex- 
penses— ^The  owners  of  a  ship  effected  an  insiuranco  with  an 
insorance  company  on  freight,  and  with  the  same  and  other 
companies  ou  the  vessel  itself.  In  the  course  of  the  home- 
ward Toyi^,  nnd  Iwfora  entering  the  dock,  the  vessel 
suffered  great  damage,  hut  discharged  her  cargo  and  earned 
freight,  which  was  paid  to  the  owners.  Thereafter  the 
owners  having  abandoned  the  ship,  tbe  company,  which 
had  also  insured  on  freight,  accepted  the  abandonment,  but 
the  others  having  refused  to  do  so,  an  action  was  raiftcd  as 
for  total  loss,  in  which  a  verdict  was  returned  tinding  that 
the  vessel  was  properly  abandoned,  and  not  worth  rei»ilring, 
and  that  she  was  a  total  loss.  Under  this  verdict,  it  was 
held  that  the  insurers  on  the  ship  wero  entitled,  in  settling 
a«  for  a  total  loss,  to  have  placed  to  their  credit  their  due 
proportion  of  the  freight,  subject  to  such  deduction  as 
might  be  found  properly  to  alfect  their  interest  therein. 
Thereafter  the  owners  having  raised  an  action  against  the 
company,  who  bad  Inaured  both  on  vessel  and  freight,  for 
payment  of  the  sum  insured  on  the  ftvight — Held  {rtveraing 
the  fudgmtiU  of  die  Court  of  Setsum),  that  the  company  were 
not  liable  in  payment,  in  respect  that  the  freight  insured 
was  actually  earned  and  received  by  the  owners,  and  that, 
but  for  tbflr  act  in  electing  to  abandon  the  ship  after  sncb 
^y^U^^^ttoUk  receipt,  they  might  have  retained  the  freight 
ise.  Scottish  Marine  Insurance  Co.  ff.  Tnroer 
,  2d  March  1668,  p.  274. 

mtract — Oonstmction— Sammons — Bole- 
partner  of  a  Joint-Stock  Banking  Com- 


irrowB  u»e 


pany  brought  an  action  to  have  it  fonod,  eitLet  tUl :  • 
oompimy  was  ipso  fitcio  dissolved  by  force  of  a  prerai: : 
the  deed  of  copartnery  declaring  that  lodsea  to  s  c:tu. 
extent  should  void  the  Company,  or  that,  in  refpotiiS 
allegations  in  the  action  (frand,  malrcreation,  kc.  i: 
the  part  of  tho  directors),  be  was  entitled  to  bavetk:i^ 
pany  wound  up.  The  defence  was,  that  the  aetioQ  r< 
irrelevant,  and  excluded  by  tho  teroas  of  tbe  caoa 
The  Court  of  Session,  anU  omnia,  in  the  circom^asui  u 
state  of  the  record,  remitted  to  an  accountant  to  nyr. 
to  the  accnracy  of  the  balances,  and  the  amoont  of  lu*<» 
nt  a  particular  period.  On  appeal — Jud;im»;nt  affinsc;  ■ 
the  House  of  Lords.  North  BritLth  Buuk.  v.  (Miit  • 
TXc.  1862,  p.  119. 

PAItTNEKSUIP— Jury  Cause— Issae — Bill  of  'EscepOA- 
Pawnbroker— Statute  39  &  40  Geo.  III^  c.  99— In  u  ic 
of  redaction,  count,  reckoning  sod  payment,  agaiiK  i 
representatives  of  a  deceased,  an  iseae  w»s  sent  Ifi;- 
which  involved  a  question,  whether  the  decesKed,  vl- 
name  did  not  appear  in  tbe  licences  uf  a  pawnbroku^ic-- 
blishment,  or  over  the  door,  or  on  tbe  tickets,  wasspsn-- 
of  the  concern.   On  a  bill  of  exceptions  and  motioD 
the  ruling  of  tho  presiding  Judge  in  re^rd  to  tbe 
of  partnership,  a  new  trial  was  granted — Circnmftiui.-r? 
which  the  House  of  Lords  reversed  the  judpajtnt  tf 
Court  of  Session.    Prascr  v.  Hill,  12th  April  183S,  p.  £1: 

PERSONAL  BAR— Res  Judicata— Lis  Alibi — Hosba&d 
Wife — Divorce — Domicile — ^Foreign — A  domiciled  Sccjje- 
married  an  English  lady  in  Berkfbire,  and,  in  cooieq:!: 
(tf  the  lady  h  iving  left  his  society  and  gone  to  En^h£v 
iustitnted  a  suit  against  her,  in  the  Arches  Conrt  ^Cj^- 
bnry,  for  restitution  of  conjugal  riglitd.    Th«  wife,  is: 
fenc<',  lodged,  as  it  is  there  termed,  a  responsive  aikri: 
averrin,;  adultery  committed  by  him  in  Scotland,  anj 
ing  for  divorce,  or  separation  a  menaa  et  two,  tbe  ii:-.-^ 
remedy  afforded  in  the  circumstances  by  the  EagUiJ^ 
Courts.   The  proceedings  resulted  in  tbe  jndgnieiu  fa;, 
for  by  the  wife — Held  by  the  Honsc>  of  Lord*  (^&»} 
judgment  of  the  Court  of  Seaion',  that  thongb  thi;  proo-- 
by  the  wile  might  be  viewed  us  sulistantially,  if  not  ia  .  ' 
of  tbe  nature  of  a  direct  suit  to  obtain  such  reoudf  v  *' 
competent  to  the  English  Law  Coorts,  yet  as  the  ftr. 
were  to  be  held,  as  well  from  the  state  of  the  record  m- 
tho  principle  of  Warrender  v.  Warreodi  r,  snfajcct  ti? 
jurisdiction  of  the  Scotch  Courts,  she  waa  not  barml'- 
insistiug  in  an  action  in  the  Court  of  Session  for  the 
of  there  oMaining  the  larger  remedy  of  divorce  dn 
matrimonii,  for  acts  of  adultery  alleged  to  be  commitk.- 
Scotland,   Geils  v.  Qdk,  80th  Nov.  185:£,  p.  88. 

POOR-LAW— Settloment—Farent  and  Child— A  mta.  > 
had  no  settlement  but  that  of  birth,  was  tfamponi* 
theft,  leaving  a  wife  and  children.  Ttw  motbiff  m  '■ 
apply  for  relief  for  lierself,  and  tberd  was  no  aTemeu  = 
she  was  a  proper  object  of  relief — Held  (reimins 
ment  of  the  Court  of  Seaman),  that  tbe  parish  of  ttw  iu. 
birth  setttcmeot  (or  that  <H  his  resldeDoe,  if  he  bad  k^c 
such),  and  not  that  of  tbe  ohlldren's  Uirtb.  was  bitu 
their  support.   Adamson  v.  Barbour,  SOth  Hay  1838,  p.  * 

PRESCRIPTION—Superior  and  Vassal — ^Title  to  SmOu^ 
barony  was  originftlly  h-.M  hy  k  pi^riilc  tilltz:i,  tbe  ox  ~ 
tbe  Orown,  and  tbi!  "1  1  1  1 ,  r  ..urihtiEi^  ii[  LLitikiL  f.  - 
portions  specially  nauiLiL  mid  dL'scrihcd  iw  Ijrini;  «4i><^ 
barony,  undi-r  a  ■oibji.'ct  superior.   Thtt  Iuth 
been  from  time  to  iXnn:  renewed  by  tUo  Cn>«to  1 
snperior  for  at  Iea>it  dvi)  cenliinuft  as  •cpUMS 
In  a  ranking  and  sal'  ik  lUe  iristanccof  utwdlBA  aa|i(*-*' 
gence  agidn»t  the  w1ih.1i'  li  iinriy.  lii^i  viitatv  waaaaUbi^ 
as  holding  under  tlic  •  '  '>ari,  u\>i  iJccrii,t:  «i  MbAM^ 
Crown  charter  to  la  iiiissed  iu  faroiic  of  tbm  ffls*^ 
The  pnrcbaier  ezemtad     .WMt,  wifivT  vbich  ht  »^ 
the  b^trony,  as  desnHhi^  fn  tin  decree  of  salv.  ia  <W  nH 
of  tho  Crown.    Tire  eiiCiiil  won  foUewol  hj  Cnwn 
and  infeftmunt,  and  tii'.'  litlij  wim  renewed  bv  umt^ 
cessive  heirs  of  entail.  vrViit  made  up  ba  il<^  ■■iB'V 
subject  superior.    In        ii(?'lii:ri  of  rctlnctioo-mfV'^^ 
and  deolarator  of  mm-entry  i^i^  tho  iu»lanoe  of  tbs 
superior,  the  Court  <>£  Sesnion  bek]  tlut  poasosse* 
barony  on  this  titfe  wm  fortlOe^LJig^  Ibo  Bti|Xiit»  tU7.*  * 
and  azcluded  the  ^^pf 
fender  was  assollsi  jiP»f  • 
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fnond  entitled  to  th«  expense  of  dlswusBlng  tlie  titln  to  ex. 
clnde,  but  to  no  other  expenMS.  On  an  appeal  by  tlie  pnr- 
Bner,  the  Iloose  of  Lords  dtumiiiBed  the  appeal,  and  affirmed 
the  judgment  of  the  CourtofSemlon,  with  expenses.  Horc- 

ton  r.  T^ckhnrt.  15tU  Angont  1853,  p  559 

PRKSr-RipriON,  INTERRUPTION  Of  —  Right  of  Way- 
Public  —  Issue  —  Private  Statnte  —  The  property  of  0  was 
bounded  hy  the  Clyde  on  thu  north,  and  the  Cart  on  the 
west.  Alonft  the  easiem  bank  of  the  latter  river,  and  run- 
ning  from  Boiith  to  north,  wan  a  towing-path,  gepamted  from 
C's  property  by  a  h«-dgc.  The  pHrsuers,  who  were  inhabi- 
tants of  the  town  of  R,  on  the  east  of  C'b  property,  alleged  a 
prescriptive  rijtht  of  pathway  across  C's  property  to  the  Cart. 
In  1835  a  local  statute  was  passed  embodying  various  mat- 
ters of  contract  between  C  and  the  tnwtccs  who  had  formed 
the  towlniE-path,  and  providt'd  that  C's  property  was  to  be 
fenced  in  from  the  towin|;-pitth  by  a  Ptonc  wall  to  he  erected 
by  tlie  truRt«^PB — Held,  1.  {ti^rminff  the  judgmml  of  the  Court 
of  Setaion)  That  thiii  latatate  was  no  bar  to  tho  pursuer's 
prewriptive  claim  of  a  right  of  way.  2.  Terms  of  issuts 
approved  of  by  the  HotiEe  of  Lords  to  try  tho  questiou. 
Campbell  v.  Lang,  &c.,  6th  May  1858,  p.  808. 

PRINCIPAL  AND  AGENT— BUndate—Factoi^illnor— Pro- 
minaory-Notc — A  «um  of  money  belonging  to  a  minor  was 
leut  out  upon  a  promissory-note  by  D  of  Glasgow,  in  name 
of  C  of  Liverpool,  who  was  the  minor's  curator.  D  watt 
factor  for  the  curator  and  minor.  At  the  request  of  the 
debtor,  the  curator  granted  a  letter  extending  the  term  of 


payment.  Tbe  {nt<>re8t  on  the  loan  was  regularly  iipliftrd 
and  dlschai^d  by  D.  D,  npon  delivery  of  tlio  promisHory- 
noto,  obtained  payment  of  the  principal  sum,  which  he 
Applied  to  his  own  purposes,  ar.d  became  bankrupt.  In  an 
action  against  the  debtor  at  the  instance  of  tho  minor — 
Htld  {affirming  the  judgment  of  the  Court  of  Sesehn),  1.  Thut 
the  debtor  was  liable  in  second  payment,  except  ao  far  m 
the  money  conld  be  uliewn  to  have  been  in  rem  vermm.  'I. 
That  po6»easion  of  a  bill  of  exchange  by  a  factor,  does  not 
7>er  m  give  a  title  to  uplift  tbe  principal  sum.  it.  That  there 
was  enough  in  tho  terms  of  the  bill,  and  the  circumstances 
of  the  case,  to  put  ihe  debtor  on  liKs  guard  against  paying 
the  principal  without  the  concurrence  uf  the  minor  and  bis 
curator,  Uivcr  Clyde  Trustees  v-  Duncan,  17th  March 
185S,  p.  881. 

RAILWAY  ACTS— Clanae— Construction— Agreement— The 
Edinburgh  and  Glasgow  Railway  Company  having  agreed 
to  lease  the  line  of  the  Stirling  and  Dunfermline  Railway 
on  its  completion,  a  qucstiim  aroxe,  whether  they  wero 
bound  in  implement  where,  tbougb  a  considerable  portion 
had  been  completed,  a  part  remained  to  be  executed.  The 
Coort  of  Session,  in  the  special  circumstanci-fi,  and  having 
regard  to  several  acts  of  parliament  in  reference  to  these 
railways,  held  that  tho  Edinbnrgh  and  Glitsgow  Railway 
Company  were,  on  a  sound  construction  of  tho  statutes, 
bound  to  implement  Decision,  on  appeal,  affirmed  by  the 
House  of  Xjords.  Edinburgh  &  Glasgow  Railway  Co.  t».  Stir- 
ling &  Duufermline  Railway  Co.,  8th  July  1863,  p.  508. 


HIGH  COURT  OF  JUSTICIARY. 


APPEAL  TO  JUSTICIARY— Sentence— Competency— Sta- 
tnte g  Gi  o.  IV.  c.  23,  §  19— The  prayer  of  a  criminal  HIh;! 
io  tbe  Shtriiff  Summary  Court  wa»  for  imprisonment  simply. 
After  the  panel  bad  been  found  gidlty,  he  made  application, 
that  instead  of  a  sentence  of  impviMument,  one  of  flue,  and 
foiling  payment,  of  imprisonment,  should  be  pronounced, 
nhich  was  granted — lUH  by  tbe  Uish  Court  of  Jiwtfciary 
on  appeal,  that  the  senttnice  was  incompetent.  Hood  «. 
Young,  lOtb  June  1858,  p.  446. 

ASSAULT-Statute  10  Geo.  IV.  c  88,  §  2.  11.  M.  Adv.  v. 
B'Hckwoml,  2d  Mav  1858,  p.  4. 

CIRCUIT  COURT— Appeal— Competency— StatotoB  20  Geo. 
II.  c.  4»,  §  84 :  54  Geo.  III.  c.  67,  §  5— In  an  action  in  the 
Sheriff-Coiiit  for  vindication  of  property,  which  had  Iieen 
poinded  as  belonging  to  a  person  who  was  not  the  owner, 
the  debt  for  which  the  poinding  was  used  being  nuder  £25, 
and  the  property  poinded  being  appraised  under  that  sum — 
Appeal  to  the  Circuit  Court  held  incompetent,  in  respect  it 
did  not  in  any  way  appear  that  the  subject- matter  of  the 
suit  did  not  exceed  in  value  £26.  Jobisou  t*.  Anderson,  80th 
Sept.  1852.  p.  8. 

 Appeal,  Competency  of— Statute  1  Vict.  c.  41,  §§  81, 

IS — Process — Where  a  party  to  an  action  in  the  Small  Debt 
Court,  who  held  a  commission  as  SherifT-subHtitute,  acted  as 
jitdge  in  the  cause  by  continuing  it — Held  that  this  did  not 
nullify  the  subsequent  proceedings,  but  that  the  utmost 
effect  of  the  party  so  acting  was  to  nullify  the  interlocutor 
signed  by  him,  and  that  the  proceeding  In  the  case  wltboat 
a  foimal  continoation  not  hitving  bi  eo  such  a  deviation 
from  the  statutory  form  of  process  as  to  prevent  substantial 
Justice  from  being  done,  the  decree  ultimately  obtained  by 
the  party  who  bad  acted  as  Judge  could  not  competently  be 
appealed  againct.  Plowerdew  v.  Reid,  30th  Sept.  1852,  p.  7. 

FALSEHOOD  AND  FRAUD— FrandnlentFabricalion  of  Legal 
PrticeedingB — Sentence  of  ten  months  imprisonment  follow- 
ing on  a  conviction  for  this  offence.  H.  U.  Adv.  v.  Smith, 
fiOlh  Dec.  1862,  p.  176. 

FALSBHOOD,  KRAHD,  and  WILFUL  IMPOSITION— 
Kelevancy— A  patty  was  charged  with  falsehood,  fraud,  and 
wilfal  ImpositiuD,  in  respect  tbat  he  had  posted  a  letter 
fo  a  woman,  purporting  to  be  from  her  brother,  and  re- 

Sniilng  her  to  send  money  to  the  post-office,  to  llo  for  bim 
III  called  for.  Although  there  was  no  statement  to  the 
eBiMit  that  the  panel  had  taken  any  steps  to  obtain  posscs- 
sdon  of  the  money  sent  in  answer — held  that  there  was  a  re- 
iinraat  charge  of  the  completed  crime,  In  resjiect  that  tbe 


fraud  was  completed  by  tbe  uttering  of  the  letter.  H.  M. 
Adv.  V.  Taylor,  lOfh  May  1853,  p.  403. 

FALSEHOOD,  FRAUD,  AND  WILFUL  IMPOSITION - 
Sheriff  Criminal  Liliel — Jurisdiction — I.  In  a  criminal  libel 
for  falsehood,  fraud,  and  wilful  imposition  in  the  sale  of  tn-o 
horses — Held  that  there  was  a  relev^tiit  statement  of  the 
crime,  as  completed,  although  the  libel  bore  merely  that  tbu 
liorses  Were  "  knocked  down"  at  a  certain  price,  and  did 
not  bear  that  any  price  was  paid.  2.  That,  considering  the 
nature  of  tbe  rase,  it  w,ia  properly  tried  by  the  Sheriff  sum- 
marily.   Hood  p.  Y<mu^',  10th  June  1863,  p  44(i. 

FORGERY- Relevancy— Held  that  it  was  forgery  to  write  a 
letter.demanding  money,  purporting  to  ho  from  A.  M.  to  A. 
M.'s  sister,  and  subscribed,  "  Yours,  A.  H.  Signed  for  me — 
I  cannot."   H.  M.  Adv.  e.  Taylor,  16th  May  1853,  p.  403. 

INSANITY,  PLEA  OK— Child  Murder- Procedure  adopted 
where  a  panel  admitted  the  charge  libelled,  but  pleaded 
insanity  at  the  time  the  net  was  done.  H.  M.  A  dv.  v.  John- 
ston or  Smith,  8tli  Sept.  1852,  p.  7. 

MARITIME— Statutes  13  &  14  Vict.  c.  93  ;  14  &  15  Vict.  c. 
06 — Summary  Juri«dictiim — Shcriff—l.  Terms  of  petltiou 
and  complaint  under  18  &  14  Vict.  c.  93,  and  14  &  15  Vict, 
c.  90,  under  whii;h— Tliat  the  statutes  founded  on 
were  competently  libelled.  2.  That  the  Court  of  Justiciary 
has  no  power  of  review  on  the  merits  of  a  petition  and  com- 
plaint under  the  above  statutes.  3.  Tbat  in  trying  an 
offence  under  the  above  statutes  summarily,  it  is  not  neces- 
sary to  proceed  in  terms  of  the  provisions  of  the  Act  of  Ad- 
Journal  17tb  Harch  1827,  and  of  6  Geo.  IV.  c.  23,  and  9  Geo. 
IV.  c.  29.  for  the  trial  of  snmmary  coses  before  the  Sheriff. 
4.  In  a  complaint  under  the  above  acts,  where  it  was  ob- 
jected to  the  production  of  the  entry  of  the  offence  in  tbe 
log-book,  that  tbe  same  formed  do  evidence,  in  respect  it 
did  not  appear  to  have  been  read  in  terms  of  the  act — Held 
tbat  the  case  being  substantially  one  of  mutiny,  tbe  reading 
of  the  entry  was  impossible,  and  the  objection  was  thereforu 
excluded.  Byrnes  and  Lantoo,  &c.  v.  Dick  and  Lawson, 
25th  Feb.  1853,  p.  263. 

MA>iTEK  AND  SERVANT- Workmen's  Act,  4  Geo.  IV.  c. 
84— Minority — A  workman  aged  17,  and  earning  waget, 
entered  into  a  contract  with  his  employer  for  two  years, 
deserted,  and  was  convicted  nnder  the  statute — Hdd  tbat 
minority  at  tho  time  of  contracting  was  tuv objection  lo  the 
conviction.    Argo  v.  Smart,  16th  June  ftsltif p? ■460."^ '  ■  ^ 

 .  Workmen's  Act.  4  Qeoi)  ^'??S:.°^^4^f  3— A  srorkman 

whose  contract  with  his  employer  was  a  written  obligation 


xzvi 


INDEX. 


Bigned  by  himself  only,  tlusurted  bis  service.  He  was  np- 
prahended  and  convicted  uuder  ttie  3d  section  of  tho  sta- 
tote— flisM  not  neceBsary  to  support  the  coaviciion,  and«r 
the  terms  of  that  sectioD,  that  the  contract  of  employment 
should  he&r  the  siguatuie  of  both  parties.  Ai^  v.  Smart, 
16th  Jane  1863,  p.  450. 

FO  ACBtNQ — Saspeoslon  and  Liberation — Justiciary — Statute 
2  &  8  Will.  IT.  c.  08.  Blyth  and  Taylor  v.  Bo'bson,  lOtb 
June  1868,  p.  464. 

rOLICB-OFFICEB  —  Evidence  —  Coui  potency  —  Statements 
held  to  have  been  extracted  by  a  police-officer  from  a  i>arty 
I>efore  being;  taken  into  custody  on  any  warrant,  which— 
Held  inadmi^^sible  as  evidence.  Kerr  «.  Procurator- Fiscal  of 
InverntrSB,  2Ut  April  1863,  p.  402. 

rROFANITY—Sabbath-BreakiDg— Police— i/e2(2  that  the  of- 
fence of  proCuiity  by  Sabbalb-brcaking,  in  so  br  as  the  panel 
opened  hts  shop  in  Olasgow  for  the  sale  of  goods  on  Sunday, 
was  not  an  offence  capable  of  lieing  tried  under  the  Glasgow 
Police  Act.   Jenningit  t>.  Burnot,  IStli  Dec.  1852,  p.  176. 

SMALL  DEBT  ACT,  1  Vict,  c  41,  §  81— Instance— Process— 
An  action  in  the  Small  Debt  Conrt  stood  in  the  roll  for  more 
than  n  year  without  any  proceeding  being  taken — Held  that 
the  instance  did  not  fall  by  the  lapse  of  year  and  day,  and 
that  the  actiun  might  pvoceed.  Kean  v.  Lindsay,  80th  Sept. 
1862,  p.  8. 


SODOMY — An  attempt  to  commit  this  crime  pnnidlied  with 
twenty-one  years  transportation.  H.  H.  Adv.  v.  Aitlten  and 
White,  10th  Nov.  1862,  p.  9. 

SUSPENSION  AND  LlBBBATIO^r— Delay,  AppUcation  fct 
— In  asuspenuon  of  a  conviction  for  assault  prononoood  b; 
the  bailies  of  a  royal  burgh — Held  that  an  averment  that 
the  panel  applied  for  delay  to  prepare  for  trial  was  imle- 
Tant,  in  respect  that  no  such  applicaUon  was  made  before 
the  trial,  but  only  after  the  trial  had  commenced,  when  it 
was  within  the  discretion  of  the  bailies  to  dispose  of  the  ap- 
plication as  they  saw  &t.  Steven  p.  Morrison,  13th  July 
1868,  p.  634. 

WORKMEN'S  ACT,  4  Geo.  IV.  c.  84-Conviction— A  Jnrtice 
of  the  Peace  convicted  a  workman  of  desertion  under  the 
statute ;  but  on  the  workman's  promise  to  Tetnm,  and  on 
consent  of  the  employer  to  take  him  back,  the  diet  was  ad- 
journed withont  sentence.  The  workman  fofled  In  bu  pro- 
mise, and  was  afterwards  served  with  a  noUce  to  eompar 
before  the  Justice  to  shew  cause  why  warrant  should  not  Ik- 
granted  to  apprdiend  bim.  He  failed  to  appear,  and  m- 
rant  was  granted  accordingly.  He  was  apprehended,  and 
received  sentence  upon  the  original  conviction — BcU  tbai 
the  proceedings  were  regtUar.  Argo  r.  Smart,  tOth  ioiK 
1858,  p.  460. 
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ERRATA. 

FuANcis  Edmond,  Vditioner.  John  Wilsos  (Bnice's  Factor),  PetUioncr. 

In  the  second  of  these  cases,  ante  p.  296,  in  the  third  line  of  the  ruhric,  and  fifteenth  of  the  narrative  ;  and  in 
the  first  of  these  oasea,  ante  p.  2i)o,  col.  "Zd,  in  the  reference  to  that  of  Wilson — for  "  minority,"  read  "  ma/ort^.' 
■  l*ago  386,  bottom  of  2d  col. — Lord  Ivory,  stated  to  have  "  concurred,"  should  have  been  "  dissented,  and  deli- 
vered a  detailed  opinion  explanatory  of  his  views." 

Page  391 — At  the  10th  line  of  the  first  col.  (In  Lord  Ivory's  opinion  in  Black  v.  CuUen),  afler  "October,"  insert 
the  following  sentences: — "There  is  nothing  to  connect  Oullen  with  any  malfeasance  or  misrepresentation  on  tbr 
part  of  Kerr.  I  think  it  is  but  just  to  Mr.  CuUen  to  say  this  after  what  has  fallen  from  one  of  our  brethren.  I 
cannot  read  anything  except  the  perfect  belief  Mr.  Oullen  had  that  he  was  dealing  with  Kerr  in  reference  to  the 
order  of  14th  Octowr,  and  with  rofarenca  to  what  Kerr  then  stated  he  purchased,  and  that  in  seading  forward  bii 
clerk  to  Qlsagovr  with  the  money,  it  was  for  the  honest  and  fair  purpose  of  fulfilling  hia  contraot  with  Kerr.  CoUm^ 
letter  to  Kerr  shews  that  he  remits,"  &c. 

Page  431,  2d  col.,  10th  line  from  bottom, /or  "arbiters,"  mad  "parties." 

Unuuii-vnT  V.  Urquhart,  p.  537. 
Rca  I  '*  invaUd  "  for  "  valid,"  in  the  second  portion  of  Rubric. 
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JAAIES  rATERSON,  Esq.,  AM.,  Barbisteb-at-Law,  SIiddle  Temple,  Wdov. 


KoTE. — ^Tho  following  Cases  will  l>c  dijgosted  ohiefly  from  the  earliest  English  Reports  jrablisbed,  which  are— 
The  Law  Times  (Law  T.); — English  Jurist  (En^.  Jur.); — Law  Journal  (Law  J.)  The  rtguiar  Itcports  of 
oaoh  Court  appear  subaequeutly  at  intervals  Taryiog  ^im  nine  months  to  thro  years.  Rut  to  enable  caok 
Case  hero  dlgestod  to  bo  traced  moro  readil;^  l^ter  Beportfi,  the  date  of  each,  and  the  Court  in  which 
it  was  deci^,  will  be  giren.  Tho  following  are  the  r^uiar  Reports  of  the  respeetive  Courts: — In  the 
Queen's  Bench  (1  Q.  B.  160) ; — the  Common  Pleas  or  Common  Bench  (4  C.  B.  160) ;— the  Exchequer 
(1  Exch.  160) ;— the  IIouso  of  Lords  English  Cases  (4  H.  L.  Cas.  160) ;— the  Lord  Chancellor'B  and  Lord 
Justices  in  Chancery,  De  Gei  M'Naghten  »fc  Gordon's  (4  De  G.  M*X.  &  G.  160) ;— the  Master  of  the  RoUp, 
Bcaran's  (4  Boav.  160); — Vice-Chanccllor  Turner,  Hare's  (4  Hare  160); — V.-O.  Kindersley,  Simon's  New 
Rorios  (4  Sim.  N.  S.  160) ;— V.-O.  Parker,  now  Stuart,  De  Gex  4  Smale's  (4  Do  G.  «te  Sm.  160) ;— Privy 
Council  Cases,  iroore's  {4  Moo.  P.  C.  Can.  160) ; — the  Nisi  Prios  or  Jury  Cases,  Carrington  &  Kirwan's 
(4  Car.  &  K.  160) the  Common  Law  Practice  Cases,  Lowndes  Slaxwell  &  Pollock's  (4  L.  M.  i!^  P.  160)  ;— 


As  Engludi  Reports  are  seldom  published,  aod.never  cited,  aocwdtog  to  tfa^  dates,  when  Cases  here  digratod 
pm  ft  referenoe  to  the  itgubtr  Reports,  the  date  will  be  onutted  ss  no  longer  necesiary. 


BoauR  V.  HoDi^M,  21  Law  J.  (Ch.)  470— 

(16th  Feb.  1852.) 

Cof /light —  Woot/eutu  in  a  book  are  teithin  the  protection  of  the 
Copyright  Act  (S  4"  fi  Vict.  c.  45.) 

risintiir,  BoK"!-'  of  Fleet  Street,  published  in  1851  a  book 
mlttMl  "The  Comical  Creatures  from  WiirtemlMirfr,  incliirlint; 
the  Hiatory  of  Beynaril  the  Fox,  with  20  illiuttmtiuns,  ilmwn 
from  tb«  stuffed  onimalii  oontributrd  by  Heniiaii  Tlouciiuet  of 
Kiuttgarrt  to  the  Ur«at  SxbibiUon."  The  book  cousifte'l  of 
Miiries  illtiHtrated  by  a  variety  of  wowtciits.  Soon  aftvr,  HonU 
'htn  axi'\  Stooeiiian  of  Paternoster  Row  published  u  book 
collcrl  "Tho  Ooinica)  History  and  'l'^^dcal  End  of  Itvynard 
UmF'x,  l>einK  the  flrrt  of  a  wriea  of  Story  BooUm  fbryoiiiiK 
IMOplf,  by  Aunt  Maty."  Thin  alno  conKiftted  of  Dtorien  illus- 
tnhd  by  woodctita  The  utoticfi  were  differeitt,  but  tlie  wood- 
cutpi  tb«  name  ns  those  in  th^ue's  book.  Bogue  a)tpliud  for  au 
injanctlnii  uriiitordfct  to  prerent  Houlston  svlling  these  pirated 
miodfutM.  Dett-ndant  coQtendt'd  that  the  nanit'  ufthe  eauravor 
wa^uoton  the  woiHlcuts  in  Bogue's  book,  as  required  l>y  8  Geo> 
11^.  18,  g  1,  7  Ofco.  III.  c.  ;!8,  and  17  Geo  III.  c.  87. 

v.^;.  t'a'ktr  htld — "On  an  ioepection  of  the  defli;;ii8  them- 
Mlrea,  1  have  roinu  to  the  conclusion,  that  the  drawings  ptil)- 
Hsbetl  by  the  defendant  haro  been  copied  from  those  of  the 
plaintiff.  In  tlie  absence  of  any  decuioD,  I  think  titat  the 
correct  conKtrut'tioii  of  6  and  6  Vict.  o.  46  is,  that  whtjrt« 
there  aiv  dcsi)fiw  or  illnstrHtions  form<n;r  part  of  a  iKMjk,  of 
wbtch  iHVik  a  party  has  a  copyright,  tItat  cop>rif;;ht  extends  to 
the  duid}[Ds  OM  well  as  to  the  lettei press.  I  must  thcrefonj  de- 
dde  that  the  plaintiff  is  eutitlud  to  an  injunction.  The  de- 
fondant  Hhs,  bownwr,  a  right  to  put  the  plaintiff  to  brin^ 
kit  action  of  damajiea,  and  the  iojouction  most  issue  on  the 
HaintSff  niidttrtakingt  ff  the  dofbndaut  requires  it,  to  bring 
JibaGtionfttlaw." 

SCOTTISH  JURIST— VOL.  XXV. 


NovEixo  tJ.  Ltjr>r.ow,  21  Law  J.  (CP.)  1C9— 
(7th  aiay  1852.) 
Cupyriiihl — Sraiiitc — LUhngrapking  copiei  of  muiie  mereltf/or 
private  lie  in  a  mn»ical  snrie'y,  ii  an  infriiujement  nf  the  aet^ 
and  an  action  of  damagta  /'en. 

Plaintiff  nan  propnetor  of  a  miipioal  rompoitition  called 
"  Benedict's  Part  8on^— The  Wreath."  D<;fendant,  without  his 
conB<?ii  t,  prlntt^dand  Iit1i<>;:raphed  the  music  for  titu  use  of  "  tlw 
Liverpool  fhilbanaouic  Soc-iety,"  con^sting  of  aereral  han- 
dred  iwrBoos.  fhis  society  gave  conceits  for  tlie  gratification 
of  the  members,  and  iis  tlie  above  song  was  in  the  proffmrame 
for  a  certain  eveniujf,  as  many  copies  were  struck  off  as  there 
were  members  of  the  Sfx^ieiy.  The  public  were  admitted  liy 
tickets  to  the  concvrt.  Tliere  was  no  intention  of  selliafi;  the 
copies  or  exporting  them,  and  after  being  used  during  the  con- 
cert, they  remained  iu  the  custody  of  the  society,  and  were  not 
used  again.  Novello,  the  proprietor  of  the  copyright,  brought 
an  action  of  damnges  for  this  proceedintr,  as  an  iiifriiigemeat 
of  the  Copyright  Act  (5  &  6  Vict.  c.  45,  §§  2,  15.)  l>efen- 
dant  contended  tliHt  the  c<»jiieH  were  made  lor  the  bom fidewn 
of  tho  memWts.  witli  no  intention  of  tiain.  The  Court,  per 
Jervit  C.  J  ,  held — "  Though  §  1 S  enumerates  oertun  cases  of 
infringement — vis.  for  sale  or  exportation — ^yet  it  was  not  in. 
tended  to  tike  away  the  common  law  remedy  in  all  other  oases. 
The  interpretatiou  clause  dediies  '  copyright'  to  mean,  '  tho 
Bole  and  exclusive  liberty  of  printing  or  otlierwiso  multiptyinf 
copies.'  It  is  udniitted  that  the  plaintiff  po8sess««  that  right ; 
the  Act  of  the  del'eudant  in  multiplying  opioB  without  hiscon- 
Bent,  for  extuiiMVu  and  gratuitous  circulation.  Is  a  violation  of 
that  ri>;ht:  and  tlwrcfore  the  plaintiff  is  entittod  to  his  action 
of  daraaiiea" 
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IIasxeb  v.  Bell  (The  Bold  Buccleugh),  19  Law  T. 
(Pri.  C.)  235— (24th  April  1852.) 

Miirtltffle  Lien — CoHisTOii — Scotch  vctsel  running  down  an 
E»yliish  one  in  Eiiyfand — Lis  alibi  Ptndenn — Bqho  fde  sale 
viiihoat  uoticc  of  damni/i:  done. 

A  Scotch Rteainer.  the- Bold  Biicclciii,'h.  trailinp  between  Lefth 
and  Hull,  and  belonginft  to  thn  E<lmtinrf;)i  and  Dundee  Sti  nm- 
Pucket  Co.,  mil  down  the  Willinin.  an  Eii^ltMh  biirqne  lyiii^ 
in  tlie  Hnnilwr.  and  thcn-artur  kept  away  from  th«  jurl-wlic- 
tlon  of  the  English  Court  of  Admiralty.  Tlie  owners  of  the 
barque  then  conimenci'd  an  fiction  in  Ihw  Court  of  Session,  and 
the  steamer  wiw  arrewli  d  in  Scotland,  Imt  wafi  rt  lca^i-d  on  hail. 
Shu  was  then  sold  to  the  uppcllunt,  without  notice  of  the  nn- 
■atUfled  claim  arisinti  out  of  the  collWon.  Wiiile  the  ai  tion 
111  Scotland  wo«'  still  pendinir,  the  Bold  Burclcnkdi  rt-cun- 
nienced  hur  former  traflio.  and  appoan-d  in  Ent'lund.  She 
wan  then  immediately  arrcKted  under  an  Adndralty  warrant 
there,  and  an  action  entered  in  tiie  Eiit;lit.h  Admiralty  Comt 
for  the  Bamu  dama;:^,  tlKni.'^li  instiuctiuns  were  fovtliwith  sent 
to  ahaudou  the  proceedings  in  Scotland.  The  owner  of  tlie 
Bteamer  appeared  under  protest  to  this  second  action,  pleading 
Hi  ali&i  pendent,  and  that  he  had  purchased  without  notice  of 
his  ve>«el  having  caused  the  cuIliRion. 

Dr.  Luthini/ton  overruled  the  plea  of  lit  aHhi,  and  held  that 
the  Rteamcr  was  liable  in  whiwesoiiver  haiul^f  it  was.  On  ap- 
peal to  the  Privy  Conneil,  thi-*  jiid;;inent  affirmed— 1.  On 
the  Kronnd  that  the  arrestment  of  the  steamer  in  Scotland 
WW  not  u  proceeding  in  rem  but  in  personam,  being  only  a  mode 
of  compelling  eppeamncu  to  the  action.  2.  On  the  ground, 
that  whenever  a  vefwel  at  sea  causes  damage,  an  inchoate  lien 
emerges,  and  when  the  amount  of  the  damage  la  judicially  as- 
certained by  a  proceeding  in  rem,  the  lien  relates  back  to  the 
period  when  it  tirst  attached,  and  tiitu'S  priority,  to  the  extent 
of  the  then  value  of  the  vessel,  of  nU  other  liens,  and  liaveU 
with  the  vessel  wherever  she  goes,  and  into  whosesoever  hands 
■he  pasKS.   Harmer  was  therefore  liable  for  the  damage. 


EEinirEBLET  ».  Kennerlbt,  20  Law  T.  (Ch.)  29  

(3d  July  1852.) 
Will— ConBirucrion— ^/eam"»3  of  "  to  teltU  on  the  Children 
what  shall  be  deemed  prudence." 

Andrew  Kennerley's  will  was  as  follows:— "I  hereby  give 
to  my  wife  Olivia  the  whole  of  inj  real  and  personal  estate,  to 
bring  up  my  children,  and  when  they  come  of  age,  to  settle  on 
them  wiiat  shall  be  deemed  by  her  prudence,  reserving  to  her- 
self sufficient  maintenance ;  but  if  my  wife  shall  marry  iigain, 
my  will  is,  that  Mr.  Thomas  Page  shall  in  that  case  beeotuo 
trustee  for  my  children,  so  that  in  that  case  my  properly  may 
not  be  subject  to  the  control  of  such  husband.  And  I  hereby 
appoint  my  wife  whole  and  sole  executrix  so  long  as  shereni^nns 
unmirried — what  property  remaining  at  my  said  wife's  dcue-ise 
to  be  equally  divided  among  my  children."  The  testator  died 
leaving  a  widow  and  five  children,  two  of  Vhom  died  under 
twenty-one. 

V.-C.  Turner  thus  interpreted  this  obscure  will—"  The  widow 
has  only  a  liferent.  She  had  a  power  to  settle  on  the  children 
only,  and  not  on  grandciiildren.  On  iier  death  or  marriage,  the 
children  being  nnder  age,  the  property  was  to  go  to  the  trustee 
who  was  to  hold  it  for  the  children  only.  The  shares  vested  in 
the  children  at  the  testator's  death,  though  they  were  Jiahle  to 
be  divested  by  the  widow  selecting  those  children  she  thought 
fit."  Ttie  case  of  Johnstone  ».  Wolfe,  5  Bell's  Anp.C.  593.  was 
referred  to  in  the  argnment. 


\  (17th  July  1852.) 


ition— WJei/ier  u  Liferent  or  the  Fte. 
's  win  was  expressed  thus— "In  conse* 
of  my  eldest  daughter  Wary  Ann,  I  now 
ly  property  in  the  Government  Funds  of 
Ann  Vast,  for  her  life ;  nt  her  death,  one- 
ty  I  give  to  my  son  G.  M.  Fust,  the  re- 


maining half  to  be  eqtully  divided  between  my  t«q  ^i^i 
L.  Catherine,  wife  of  Oaplfdn  Howarth,aDdC  B-Rhodtm 
of  the  late  Lieutenant  F.  Scrivener,  and,  st  tWir  d«iiA, 
shares  to  be  equally  divided  among  their  chiHmi  rt^jtj 
At  testator's  death,  each  of  the  daughters  had  children, 
8r>n  WHS  unniarried.  The  question  was,  what  inienttu 
had  under  (be  v.  til. 

V.-C.  Cranaorfh  held  he  had  only  a  liferent ;  tat,  m  ip 
to  the  Lord  Chancellor  St.  Leonards,  it  wu  held  htU 
fee — "The  testator  had  given  a  life  cetate  to  hiivrtu 
fund  in  question,  and  iherefiire  he  knew  liow  tocreaiti 
an  interest  when  he  wished  it.  ThouRli  thequenijiB 
free  from  doubt,  it  will  be  the  safer  con»iruL-tion  todcdin 
the  sun  took  his  moiety  uf  the  lund  absolutely." 


Navulshaw  v.  Brownrioo,  20  Law  T.  (Ch.)2*- 
(2-lth  JtJy  1852.) 

Principal  and  Ageat—Fuetor  pledging  Gowb— /afiUb 
to  Pledge. 

FlaintifiTN',  a  merchant  In  India,  consi(:ned  tiro(iojn<i 
to  defendant  B,  a  Liverpool  merchanr,  fir  sale,  aisd  ilw. 
uptm  him  lo  the  amount  of  £2466,  the  value  of  the;.;- 
then  transmitted  the  i»arls  to  C,  his  London  apnr.tukU 
anil  sold,  and  drew  upon  C  fur  £3000,  as  ao  at]r*nw<iifH 
of  them.  C  having  valued  the  pearls  at  i»}SO,unf  1 
bill,  having  notiua  that  the  goods  had  Wen  contigodr  :l 
sale.  C  put  up  thu  pearls  to  auction,  but  only  )ur:i^"i 
producing  £330.  On  the  £2000  bill  becoming  ilof.C:>vl 
the  £320  in  part  psyment,  and  accepted  a  freilifcillf-'^' 
lance  t£16e0J.  Soon  after  B  became  insulrert,  irtl  ;■  ' 
drawn  on  hini  by  N  were  not  paid.  C  then  widofliii'* 
the  pearls  by  private  contract  for  £1300,  to  t^i^otatst* 
for  the  bill  of  £1680  drawn  by  B.  Is  raived  aiuilfuftcC'^ 
reckoning)  against  both  B  and  C,  alleging  thttilKrbkUd 
in  (-ollusion. 

Tile  Lord  ChanctUor  (affirming  V.-C.  C«wirti'i»" 
held  that  the  transactionsof  B  and  C  seemed  Am jt^">^*^ 
protected  bv  the  Factors  Act.  4  Geo.  IV.  c.ft.*(i^I 
c.  94,  and  5  &  6  Viet.  c.  39 ;  that  the  fact  of  N  dwrt  »i 
to  the  amount  of  £2iOr  gave  B  an  implied  povmapk- 
and  tbal  tlie  second  bill  accepted  by  C  was  bmkItiv;' 
ance  of  the  original  transaction,  which  was  sa  atnacii'' 
£2000  on  thU  sledge.--.Sas.fieU'fl  Pr.  $  m 


M'DoHNELL  t;.  Evans,  16  Eng.  Jar.  103,  (C.P- 
(22d  Jan.  lUd2.) 

Cross- Examination— "  DiV  you  not  write  that  litv'"^ 
to  a  letter  (not  produced )  charging  gou  wiii fotjirjf  -*l 
thai  this  queatioa  could  not  be  put, 

A  witness,  in  ctosn-examiQation,  had  a  letter  ptii^*' 
hand  which  he  admitted  to  be  written  by  him.  Ht^ 
asked,  if  be  did  not  write  that  letter  in  aiutfettoi^' 
ging  him  with  forgery.   The  letter  imputing  foiEfi?'- 
produced  by  counsel,  nor  was  its  absence  accouawJ'  ' 
the  purpose  of  the  qui'stion  was  merely  to  test  witccft*^^ 
The  question  was  objected  to  on  the  ground,  that  tk 
alluded  to  being  the  best  evidence  of  what  it  coobii*^ 
be  itself  produced  or  accounted  for  before  an;  que^ 
be  put  with  respect  to  its  contents.   The  Ceort  htlC^ 
mously  that  the  question,  could  not  be  put.  JVas*/"  ^ 
question  assumed  the  contents  of  the  letter.  I'O*.''.*'^. 
which  the  common  sense  of  mankind  will  go  slong*^  i 
to  get  at  the  contents  of  a  written  instiument,  th«I*l^™ 
is  to  produce,  and  put  in  evidence,  the  written  '»*'^J 
self.   If  it  had  been  destroyed  or  could  not  be  P^*''^ 
proof  of  this,  Becondttry  evidence  might  be  giTCBrfik''n 
Thii  was  not  done  here." 
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Baxesdale  w.Haht.IG  Eng. Jur.126— (7th  Feb.  1852.) 
{supra,  vol.  xxiv.  p.  126.) 

Carrier — Nnltra  put  up  in  Office — Sending  for  Gnod'i — Lin- 
btliry— M  eartirr  who  hag  the  hfatutory  notice  pat  u/i  in  hin 
tiffirCt  hut.  »end»  fur  gaoJK  attd  aceeftla  delivery  elsewhere,  U 
not  liable /or  the  loa%  of  these  tfnods.  unlest  t&e  Bender,  oh  de* 
livering,  deetare  their  nature  and  value. 

Tliis  was  an  np|K-a1  to  the  E\clu-qH'^r  CbRmlicr  fvom  the 
Jnd^rnifiit  of  the  Rxfhirqiier,(sHpr(i,  vol,  xxiv.p.  126),  whpn  thnt 
jtid^rmcnt  w.is  reversed.    I'lVtexm,  3.  oiiid — "Ttie  only  cuti- 
ttrtiction  of  the  ptAtutc  (I  Will.  IV.  c.  68)  whii  h  vi-con cites  all 
its  t'Tovisiontt,  is  this: — 'V\w  statute  requirvR  the  ptrsiiii  send- 
ins;  the  ^mKlx,  to  f*tve  that  Information  which  he  alone  can 
give,  nnd  that  the  carrier,  who  char^R  an  armsnnl  p^c<^  is  to 
put  np  ill  his  office  a  tariff  of  such  piicep,  and  i«  Itoiuid,  if  re- 
quired, to  give  a  receipt  when  the  money  im  paid.    Tliix  all 
folIawK  tipiin  Ihe  firut  Btep  to  be  tal^en  by  the  sender;  if  he 
dnt'«  not  takr  that  Htep.  wc  think  he  cannut  maintain  an  ac- 
tion foi'  the  Ions  of  poods  of  tiic  description  upecitied  in  tlio 
Itiitute.   Tiiat  declaration  nin^t  be  made  in  all  cases,  where- 
•rer  the  deliver>"  may  be— whether  il  is  at  the  office,  or  in  the 
row), or  ADjwherc  else  ;  and  then,  if  the  Biim  ineutioncd  in  the 
tariff  Udeinnnded  and  paid,  and  the  poodK  are  lont,  the  render 
may  recover  their  value.    The  carrier  is  aLso  to  ttive  a  receipt 
if  required,  or  he  Icses  the  beneiit  of  the  Rtattite's  piotfctioii ; 
but  in  no  case  can  the  sender  recover  witlioiit  be  has  taken 
the  >4<>p  whicii  the  hpistatute  iotvoded  he  idioald.   TIui  Judg- 
ment bttlow  is  revertod." 


The  Pickwick,  16  Eng.  Jur.  (Adm.  0.)  669— 
(9th  June  1852.) 
Sabtge — Tteo  tefi  of  Salvors — Hirers  of  Vesiel  SaMng — 
Underwriters. 

The  Pickwick,  bonnd  from  Liverpool  to  Valparaiso,  came 
into  codi.sion  with  another  vefsel,  and  was  so  damaged  that 
her  crew  ahAndoned  her.  Three  days  after,  a  Binall  lichooner 
Afnwfell  in  with  her  when  drifting  towards  the  rocks,  and 
tofifc  her  in  tow  towards  Liverpool.  Havint;  been  in  poweK- 
ma  half  an  hour,  the  steamer  President  came  up  and  ditipos. 
•asscd  the  Ainics  forcibly  of  the  wreck.  The  nndcrwrilein  had 
clmrtcred  this  steamer  to  go  out  in  search  of  the  Pickivitk. 
The  value  of  the  property  salved  was  £82.000.  Dr.  Ltahington 
held,  tbiit  the  schooner  wa«  entitled  tosalvagonstiKtsalvor — 
that,  ronsiderins  the  danget  of  the  ship,  and  the  small  Hize  of 
llie  schooner,  the  steamer  was  jnstiQed  in  disposseMiing  the 
latter— and  that  the  hirers  of  the  steamer  were  entitled  to 
■olvage  as  owners  for  the  time. 


BaNHAM  V.  United  Guarantee  &c.  Co.,  16  Eng.  Jur. 
(Exch.)  691— (7th  June  1852.) 

/mraace — Warranty — Integrity  of  Secretary — Statement  in 

Policy-~-MiS'Stalemettt. 
An  Insurance  Co.  effected  a  policy  with  a  Literaiy  loMitu- 
ti<m  to  guarantee  the  latter  to  the  amount  of  £200  a^'ainst 
loa  wbich  misiht  be  ocoamoned  by  the  want  of  integrity, 
honesty  or  fidelity,  of  B.  W.,  the  secretary  of  the  Institution. 

contract  proceeded  on  tbe  baHis  of  a  ceitain  statement 
Dade  hy  tbe  Uteraiy  Institution,  through  its  trensnrer,  in  re- 
p'y  to  qnerics  of  the  Guarantee  Society.  It  was  also  provided, 
that  any  fraudulent  mrs-etatcmeot  or  suppression  in  that  state- 
ment would  render  the  policy  void.  Tlie  Guarantee  Co.  in/er 
olia  had  put  this  querj* — "  The  checks  which  will  be  nsed  to 
wcnre  accuracy  in  R.W.'s  accounts,  and  when  and  how  often 
they  will  be  balanced  and  closed  f" — Anmer — "  Examined  by 
Finance  Committee  every  fortnight"  It  turned  out  that 
B.  W.  embesuded  nitout  £188  belonging  to  tbe  InstUntion. 
And  that  the  Finance  Committee  had  ncfflected  for  alKtat 
n-yrar  previously  to  check  or  examine  W.'h  accounts  fort- 
nichlly. 

The  Institution  sued  the  Guarantee  Co,  for  the  amount,  who  ■ 
tctnpas  a  defence  this  neglect  of  the  Finance  Committee,  and  [ 
ctmtended  that,  owing  to  the  warmntr,  they  were  not  liable.  ; 
"be  Ooort  held,  per  PoUock  C.  B.— "The  manner  in  which  [ 


♦Ids  question  -wa-t  put  in  the  policy,  tbe  qopjttions  with  which 
it  is  associated  in  t)iat  instiument,  and  the  decisions  nhi<di 
bave  tiikt-n  jilaeo  on  oiher  poliiies  of  insnrance.  lead  us  to  the 
conclnsion,  according  to  the  Ifcst  oiiiuiuu  wo  can  form  on 
the  subject,  tbat  the  portion  of  the  policy  in  question  was  not 
Riennt  u;-  undeistiKHl  by  the  olliiu  as  anything  more  than  a 
declaration  of  the  course  they  inti  nded  to  ptiivue ;  and  if  that 
cnmibnnieution  tvas  madu  bona  fide  and  bonundy  at  the  tiltM.  I 
think  it  doeK  not  prejudice  the  riftht  of  the  plidntiff  td'  Ai'iuu- 
taiu  the  action.   We  are  fur  plointiiK" 


H.  V.  Frasces  Moore,  16  Eng.  Jar.  7o0 — (Cr.  Caa.) 

A  pertoa  intoxicated  </r"wniiiy  heritelf. 
A  woman  was  indicted  for  an  attempt  to  commit  tnicide, 
but  it  was  proved  tliat  she  was  so  intoxii;ated,  thnt  she  din  not 
know  what  slie  was  about.    She  wax  theretiire  aetinitted,  b«>- 
caufitt  she  could  not  have  intended  tu  do  the  act  chargud. 


R.  tJ.  Cooper,  16  Eng.  Jur.  750  (Cr.  Cas.) 
Stealing — JReeent  Poisession — Aeeouhtiug  for  Posaeision  of 

Goad.i. 

A  man  was  indicted  for  stealing  a  mare,  and  the  evidence 
was,  that  the  mare  had  been  lust  on  17th  Dec.  1849,  and  was 
found  on  20th  June  1850  in  prisoner's  pueaetsion.  FriM>ner'8 
counsel  saiil  he  was  not  bonnd  tu  account  for  Ida  posneesioQ, 
after  the  lapse  of  such  a  time. 

Maule  J.  held,  tbat  tbe  prisoner  ought  not  to  he  called  to 
account  for  bis  potts<:s»)uu  after  the  lapHe  of  so  many  months. 
Uere  is  a  mate  wbich  was  probably  stolen  in  Dec.  1849,  a&d  is 
not  found  in  piisuner's  possedsiun  till  June  or  July  18t«0. 
The  pofla«Mion  was  not  sumcieutly  recent 


Vaughas  v.  Booth,  16  Eng.  Jur.  (C.H.)  808— 
(Gth  March  1852.) 
Will — Conalruciion — i-erjncy  of  two  t/enrs'  wages  to  persona 
"  living  ill  my  acrvice." 

Sir  F.  Booth's  will  had  this  clause—"  I  direct  my  exccntors 
to  pay  witliin  three  calendar  months  after  my  decease,  to  each 
of  my  domestic  seivanls  who  eliall  be  living  with  me,  or  in 
my  service,  at  the  time  of  my  decease,  cxclurive  of  any  other 
gtit  or  leg;ucy  I  may  have  in  this  my  will  provided  for  any 
of  them,  such  sum  of  money  as  shall  be  equivalent  to  two  years 
of  the  annual  amount  of  their  respective  wages,  excliinive  of 
and  in  addition  to  such  waj^es  as  luay  be  owing  to  tix^m  at 
my  deatli."  Gillies  was  the  gardener  of  testator  at  a  mansion 
whore  testator  formerly  resided,  but  which  shortly  before  his 
death  had  been  let  to  another  peison.  (Jillies,  however,  had 
never  ceased  to  be  the  servant  of  testator,  but  had  charge  ot  tbu 
gardens  at  the  m.in.sinn,  for  which  he  rcc«*ived  an  annual  sum 
from  testator,  in  addition  to  his  yearly  wages.  The  gardener 
was  not  resident  in  the  mansion,  but  in  a  cottage  in  tlic  garden, 
in  the  same  manner  as  be  did  when  testator  inhabited  the  man- 
sion.  This  gardener  claimed  tlie  benefit  of  the  above  will 

The  MaiUritfthe  JZu^lield—"  The  Lord  Chancellor,  in  Ogle 
e.  Mor.,«n,  16  Eng.  Jur.  (C-H.)  277,  decided  that  a  legacy  to 
"  a  i>erson  as  a  servant  in  my  domestio  establishment,"  would 
not  entitle  a  party  not  an  indoor  servant.  I  can  draw  no  di*- 
tinction  between  the  expressions  in  that  case  and  in  the  present. 
I  think,  therefore,  the  claimant  is  not  entitled  to  the  legacy." 


CoouBES  V.  Queen's  Proctor,  16  Eng  Jur.  (Prer.  C.) 
820— (Hth  July  1852.) 
The  property  of  the  wife  of  a  transported  felon,  gees  to 
the  Crown. 

The  wife  of  a  felon,  who  was  nnder  a  scnteyce.of  transporta- 
tion, acquired  property  after  he^,|uuban(U|^4^i;i^@^p^ 
own  indostry.  She  died  iDteBlatc,^aiier  iienoniia fl@ine& 
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her  effects.  It  was,  huwever,  h«l(l  by  Sir  J.  Dxilwrn.  tliM,  on 
her  dufttb,  her  properly  devolved  to  her  hoBWnd  ;  but  u  he 
WM  a  convicted  CeloD.'he  conld  not  take  it ;  tLut  if  t^vrclun 
fan  to  the  CrowD,  and  not  to  ber  next  of  kin. 


tbroaicb  the  Rtrata,  we  are  all  <rf  opinion  tlut  «q  iction  «« 
lie.  liie  mill  -owners  were  enUtled  to  tlie  beoeSt  of  (Ik  a 
111  itR  natural  courte,  and  tbey  are  deprind  of  [«rt  gf  I 
beoeflt  if  tbe  natural  supply  of  the  stceam  ii  taken  vaj.' 


TfVALKEa  V.  BeITISH  GdABASTEE  ASSOCIATIO'T,  16 

Eng.  Jur.  (Q.B.)  885— 20tli  April  13o2. 
Building  Society — Treaturer— /if  tha  treasurer  u  roblmd  oj  tht 
SoejtQr**  Moa^,  art  hU  eavtianen  tiabie  f 

The  deftrndants  were  cautioners  of  the  treasurer  of  a  Bt>n<-fit 
Building  Society,  and  in  the  polieyof  guarantee  enpifcpd  "  tlint 
he  would  faithfully,  hooeftly  and  punctually,  account  to  the 
tfustees  of  the  Society  for  all  and  every  enm  and  buihr  nf 
money,  bank  nott«,  &c..  which  he  (the  treasurer),  whilst  acting 
in  his  said  of&ce  or  employment,  should  from  time  to  time  re- 
ceive on  account  of  the  paid  then  trugteee."  On  a  certain  ilay 
£170  was  received  by  the  tieasnrer  on  behoof  of  the  Sudety, 
and  it  was  his  duty  to  pay  over  thin  sum  to  the  8oc'i«t.y'H 
liankers  within  a  short  time.  Without,  however,  any  Uufuult 
on  his  part,  he  was  robbed  by  violence  of  the  wholtt  xum,  l>e. 
fore  h<^  could  par  it  into  bank.  It  wad  contendtid,  that  by  6 
&  7  Will.  IV.  c.  82,  §  4.  and  10  Oea  lY.  c.  86,  §  20,  the  trea. 
surer,  on  reoeivinif  the  money,  became  a  debtor  to  the  Satiety, 
and  ho  or  bis  cautioners  were  liable. 

The  Court,  per  Campbell  C.  J. — "The  treasurer  was  merely 
a  Inilee  of  the  £\~0.  and  therefore  not  a  debtor.  As  bailee, 
be  was  discliarfred  by  the  robbery.  If  this  were  not  m>,  bit 
liability  would  bftf(r<^ater  than  that  of  a  common  carrier,  for 
he  would  not  even  be  discharfjred  by  the  act  of  Qod,  or  of  tha 
Queen's  enemies ;  and.  indeed,  counsel  was  driven  to  contend, 
that  if,  while  carrying  a  bag  of  gold  to  the  bankers,  within  a 
fdw  minutes  after  receiving  it,  an  earthquake  had  swallowed 
it  op,  be  still  would  have  lieen  debtor  to  the  Society  for  the 
amount  The  stttotes  cast  no  such  extraordinary  liability  on 
an  officer  of  the  Society  or  his  sureties." 


DiOKiNSOV  V.  Grakd  Junction  Canal  Co.^  7  Exch.  B. 
282— (13th  Jan.  1852.) 

Right  to  Underground  Wnter — Inieiceptinfr  Spring*  pcrcnln. 
ling  iuto  a  Stream — Diver>iioii_. Digging  Wells — A  proprie- 
tor whu  dig*  a  well  in  hit  own  ground,  and  thereby  intercept* 
either  the  undtri/round  water  courte  <</*  a  etream,  or  the  secret 
aj^inga  which  feed  it,  U  liablt  to  aa  odiea  at  cosiMoa  taw 
a  wtiU-owiur. 

Flaintib  were  occupier*  of  paper-mflls  on  the  banks  of  a 
stream,  and  tbey  had  been  In  the  habit  for  20  years  (the  pre* 
scriptive  period)  of  wdng  tlie  flow  of  ita  waten  for  turning 
their  mills.  The  defendants,  a  Canal  Company,  sunk  a  well 
72  feet  deep  In  their  own  ground,  close  to  their  canaL  and,  by 
means  of  pumps  aud  a  steam>en|cine,  forced  up  to  the  summit 
level  of  the  canal  a  quantity  of  underKrouud  water,  which 
wonid  otherwise  have  percolated  tiironich  tlie  chalk  strata  Into 
the  stream,  and  thus  have  floweil  to  the  plnintiffi*'  niillji.  On 
a  Kjiecial  case  sent  by  the  Master  of  the  Bulls  for  the  opinion 
of  the  Court  of  Exchequer,  it  »a«  hvld,  per  Parke  B. — "  Where 
siirinirs  ctMna  to  the  surfiice  and  form  Htreaiux  an<l  rivers,  the 
xirttlfd  lule  is.  that  each  ripari-in  onncr  is  entitled,  not  to  ttie 
propeity  in  Uiefluwing  water,  but  to  the  usufruct  of  itH  rtreamd 
for  all  rmMonablu  puriioses,  to  drink,  to  water  liis  cattle,  or  to 
turn  his  mllb  ac<Mrding  to  the  nature  and  situathm  of  tha 
rtream.  Each  of  such  owners,  therefuie,  lias  a  remedy  for  the 
infriniiemeDt  of  his  right.  If  thu  stream  is  diverted  by 
altering  it«  couri«e.  or  cutting  down  its  banks,  or  the  water 
atHrtracted  from  it  fur  unanthorisi^l  purposes,  the  owner  has  his 
action  against  the  wrongdoer.  Where  the  water  is  pnived  to 
have  been  taken  from  the  river  after  it  formed  part  of  its 
Ktieam.  not  by  the  reaHonnble  as«*  of  it  by  another  ripnrian 
proprietor,  but  liy  the  diKging  of  a  well,  which  is  clearly  a 
diversion,  an  action  will  lie  at  com  mem  law  for  this  injury. 
And  M  to  the  obstniction  of  watttf.  which  never  did  form 
tkatt  of  the  fltream,  but  has  been  prevented  from  doing  so  in 
fto  natm^  oeone  bp  the  excavallou  of  the  well,  whether  tite 
water  was  puti  of  an  nndert^rouDd  watcr^cumsu,  or  percolated 


In  re  HAnnw,  7  Exch.  B.  344— (6fh  Feb.  WL\ 

Will — Legacy-Uuty— Trustee— Cnn«tructiiHi—GiAiiV^ 
Attintenanea  of  Childre*. 
John  Harris  died  leaving  the  following  wUl^-"  I  pm 
Itpqueath  all  my  property,of  whatsoever  destviptiDn, (tiif i 
l&lizH  Ilnrrie,  fur  the  mtintenanoe  of  heraelf  ov  dDti 
(namini{  aevvn  cliiMren),  and  I  constitute  my  to  btt 
executrix  of  this  my  will."  The  legacy-duty  oScs  ipfM 
Mrs.  Harris  tu  know  nhethfr  tlie  cliildren  got  more  itm< 
each  by  this  will,  but  sl:e  declined  to  give  soy  i»forBu(ioi< 
the  grounil  that  everything  wm  left  to  hrr  iMsttlr.  • 
Crown  officers  then  applied  to  the  Oiurt  to  ooapd  herioi 
an  account,  when  she  clntmed  the  whole  fundtalMlBtrl;. 
Court  /wbi,  thAt  slie  was  merely  a  triuiee  under  tke  vill  b 
children,  and  as  it  was  possible  ttieir  share  may  eicnd  S»t 
she  must  render  an  accuunt  of  Iter  inUumissiMU  lo  ihi  iqi 
duty  ufflce. 


Mahshali.  v.  York  N.  and  B.  R.  Co.,  21  Lsw J.iC.f 

34— (loth  Nov.  1851.) 
Railway — Master  and  Servant — ^Title  to  ^^ue~Bep>nu- 
matter  and  eervant  travel  iog^Jur  bti  ratUaj/.uiifkm 
pay /or  both,  the  tereant  can  me  Jot  the  lou  of  UgfifL 
Lord  Adolphns  Vane  and  his  servant  (plaintifl)  tmii 
nUlwajr  at  Cariington,  the  latter  putting  his  wtnasi 
the  tnuD,  and  the  former  paying  tor  tickets  nr  iML  Ti 
portmanteau  was  lost  on  the  roall,  and  the  icmtil 
company  for  the  damage.   The  compojjy  arpmitittiia 
master  alone  bad  entered  Into  the  contract,^  tit  ktvM 
sue  them—Powell  e.  Layton,  2  N.  fi.  866;  Mthtamd 
could  only  sue  for  a  personal  iojur}',  but  tbattktaitoai^ 
a  servant's  goods  did  notarise  out  of  their costnttaaaas 
carriers.   Pl^ntif^  contra,  dted  Gbidwell  aStccoIi,}^ 
N.  0.783. 

.  The  Court  gave  judgment  for  the  plaintiff 
"  It  was  admitted,  that  if  the  plalnti^  instead  ol 

Eroperty,  had  broken  his  leg,  he  coiUd  have  hsd  in  au ' 
is  personal  Buffering,  and  bis  master  might  hantaedi^* 
loss  of  his  service,  fiut  in  what  reapect  oonld  {Mif'i 
an  acHon  for  his  personal  snflerlog  f  Kot  betssK  tirtw 
a  contract  between  him  and  the  company,  bat  brnw^  ' 
duty  irrespective  of  the  contmct.  In  that  Tiev.tbff*' ' 
plaintiff  could  recover  for  his  persnnal  suffering,  tbt  »^ 
luission  would  apply  to  the  loss  of  his  property.  T^i^. 
the  defendants  to  carry  the  goods,  was  the  same  ii  tbt  ^* 
carry  the  person,  of  the  phdntiC" 


B.  V.  Pbestos,  21  Law  J.  (Mig.  C.)  41- 
(22d  Nov.  1861.) 

TTie/i—Amotio—AniiiiKt  Fnrandi—loit  JVufW*. 
CoUis  iost  a  iGO  note  in  Birmingham  on  a  Satnrdijii^ 
4  o'clock,  and  an  hoar  after  gave  informatlMt  to  tkj^ 
and  advertised  a  reward.  On  the  Monday  al  8  o'doA-fi^ 
(a  shopkeeper  there)  called  at  a  polke  sta^oo,  asdsitn'^ 
the  lost  note,  and  the  reward,  and  what  appoaiucetM^ 
bad.  He  was  told  the  loser  was  a  tail  man. 
thereafter,  prisoner  called  on  and  spoke  to  anoUw d'tf**, 
asking  if  the  latter  had  heard  of  the  loss,  and  if  Hm^TI 
appropriate  it. — and  adding,  he  thought  be  ktWP^^ 
had  found  a  £50  note.  Prisoner  was  told  in  reply,  tbsltvl^ 
could  notappropriate  tlifi  note ;  and  a  few  miDuie*tliP*V 
changed  the  note,  and,  when  taken  into  custody.  a>><l*t*r^ 
bad  given  it  to  him  io  return  for  gold.  The  juryW**^ 
consider  at  what  time  the  prisoner  first  rescdnd  tssffSf^ 
the  note  to  bis  own  iiBe,and  If  ^  th^t  naomeit  tMbt^f^ 
reason  to  believe  v^t^ 


IIAVISG  REFERENCE  TO  SCOTOn  LAW.  i5 


He  wu  ftnind  guilty.  On  criminal  apfieal,  ririxoner**  connsvl 
contended,  that  there  mmt  have  tieen  itii  a:ima$ Jarantfi  M  th« 
tint  taking  of  po8fie««ion. — K.  v.  Thurborn,  18  l.nw  J  (Ma^.  C  ) 
140.  I'roseciitor  confra — The  hitt^ntlon  of  the  jmrty  at  ttio  very 
moment  of  taking  the  thln^,  U  not  r noufih  Tliere  must  Iw 
time  to  examine  it,  whith  time  tlilTtrrtt  in  <iilferent  casex.  The 
Court  btitd  the  conviction  bad.  Vampbett  C  J. — "There  in  no 
■uch  thing  aa  a  mental  larceny.  What  wbm  the  taking  F  It  ig 
tupposed  to  be  wbitt  paxned  in  the  prii'oner's  mind.  1  no  nut 
think  there  can  be  n  tukiugwhca  there  was  nothing  done  what- 
■oever,  and  while  the  prisuncr,  pcrliRpK,  u  ax  lying  in  hU  hi'd  at 
a  gn'at  distance  from  the  article  witich  lie  had  found.  Tliere 
ktberofore  no  takiuR;  and  if»o,  there  iKnolan'eiiy."  Alderton 
B. — *^The  lulweiiuent  HlteratJon  in  the  man's  mind,  ca»rw>t 
cunvert  an  honunt'  taking  n pwtjaeto.  Into  n  dinliouvKt  otvd." 


AsHPonD  V.  21  Law  J.  (Ch.)  496 — 

(22a  Nov.  1851.) 

Will— Inierett— Veiling— To  Children,  "and  rurviwrt  and 
turvivw,"  "•Aare  and  share  alike.'' 

W.Parringioii,  by  will,  beqneatlied  his  interest  in  property 
(lot  on  leaw  fi>r  tn  yean  to  a  tenant,  at  a  rent  of  £63)  lu  trim- 
lees,  who  were  to  pay  and  apply  tlw  clenr  residue  of  tlie  reiiiB 
Rfid  proSifl  unto  or  for  the  t:«nefit  of  liis  Ave  children  (nam- 
ing them),  "or  the  suTfiTors  or  turvivor  of  then:,  in  equal 
fharpfl  and  proporiionp,  shire  and  Bh»re  alike,"  and  after  the 
expiration  uf  the  28  years,  to  sell  and  divide  as  after  ineiiitoneii. 
All  the«e  ctdUlren  survived  tlie  testator.  One  of  them  mUi  his 
interest  ami  died  aooii  liter,  and  the  euostrnctiou  of  the  will  was 
snbmiited  to  the  Cintrt. 

The  l/atUr  o/  the  RolU  hekl— «  Tluit  the  words  *  the  aarTivors 
nr  tunriror  of  them,'  had  reference  to  the  death  of  any  of  them 
ill  tettstnr's  liteiime.  Tlic  word«,  'share  ami  share  alikf,' re- 
terml  to  tlKwe  cliildren  who  should  survive  him,  and  thvy  were 
wlSciMit  to  give  an  abaolute  interest,  which  vested  in  each  of 
*»  dnh-nn  livinv  at  testator's  death.  Any  of  the  cliililren 
flNM  Mierclore  sell  hit  fifth  part ;  and  tlic  purchaser  io  hlaitead 
WW  entitled  to  raceira  such  fifth  part  of  the  X65  till  the  end  uf 
ibelaiie." 


Eaot  Akolian  n.  Co,  V.  Eastern  Counties  R.  Co., 
21  Law  J.  (C.  P.)  2;j— (Gth  Dec.  1851.) 
TUilway — One  T^eaeing  another  and  Paying  Parliamentary  Ex- 
pnaes — Illegal  Covenant — One  roilwan  eompany  kIiou  Art 
oinde  them  to  apply  their  fundi  lo  the  mMng  of  a  fiartieiilar  rail' 
vay,  cannot  pay  aicay  (hue  J'uiidt  todf/ray  ihr  forliamtHiary  ex 
pnua  of  Miother  railway  they  kait  ityreed  to  IniK,  howtver  bine- 
ficial  they  may  think  the  bargain  to  be. 

The  Eastern  CountieM  R.  Co.,  thinking  it  for  their  interent  to 
lcaj«e  the  plaiutiflii*  railway,  entered  into  a  deed  ot  agreement, 
whereby  they  ft;;reed  to  lease  it  on  certain  terms,  and  to  find 
tlie  capital  necesNir)-  for  constructing  csteneiuns,  &c.,  and  to 
pay  the  expenaea  of  preparing  and  promoting  bills  then  pend- 
in  parliament,  which  weie  intended  to  authorize  such 
Mtenrioiu  Defendants'  own  act  (6  &  7  WIU.  IV.  c.  106), 
"for  the  purpose  of  making  and  maintaining  a  railway,"  &c. 
"  and  for  other  purpotet  therein  directed,"  authorlaed  them  to  raise 
money  to  make  their  own  railway,  and  after  paying  the  expen- 
*wof  doing  BO,  to  divide  the  profits  among  the  proprietors. 
The  plainti&it  sued  the  defendants  for  not  paying  the  expenses 
of  Bolldting  the  bills  mentioned  lu  tlie  deed  of  agreement ;  to 
K'hich  defendants  pleaded  the  non-assent  of  several  of  tlieir 
fiiareholden),  and  that  they  had  no  power  to  enter  into  such 
an  ^rreement  The  Cimrt  held  that  the  defence  4liRel<ised  an 
illf^l  covenant,  and  that  plaintiffs  conld  not  recover  Jervit 
C.  J. — "  The  defendanta*  act  in  a  pnblic  act.  ami  pUtutitl'ii  must 
therefore  be  presumed  to  have  dealt  with  ti<-ti.'ndaiit.i  with  a 
full  knowledge  of  their  reepecttve  riglitH.  whatever  thnee  rights 
may  be.  It  ix  clear  that  the  defendants  havt;  a  limited  au- 
thority only,  and  arc  a  corporation  only  fur  the  puriKMe  of  mak- 
■ni;  and  m.<\)ntaining  the  railway  sanctionetl  by  the  act,  and 
that  their  funds  can  only  be  applied  for  the  purposes  dirertcd 
and  provided  for  by  that  act.  Indeed,  it  is  nut  cunteiided  that 
a  company  ao  constituted  can  engage  in  new  trades  not  con- 


templated hy  thef  r  act ;  hut  It  Is  said,  that  they  may  emlisrlE 

In  i.tbiT  undertakin>;R,  liowever  various,  provided  the  object 
of  the  dir>  cti>ni  be  to  increase  the  piotit  of  their  own  railway. 
Hi  re  We  tliink  they  have  onlya  limited  aothority,  and  can  do 
uuthing  not  authorized  by  their  act,  and  not  within  the  8cnp« 
ot  their  authority.  Every  proprietor,  when  he  takca  a  share, 
basaright  to  expect  that  the  condition  npon  which  theaet  was 
obtained  will  be  performed,  and  it  is  no  sulBdent  answer  to  % 
flharehulder  exjiecting  hU  dividend,  that  the  money  has  heeo 
KXitendeU  upon  an  undertaking  which  at  some  remote  period 
may  be  highly  beneticiul  to  the  line.  The  public  also  has  an 
Interest  io  the  pro)k-r  ad  mi  iiii^t  ration  of  the  powers  conferred 
by  the  aet  In  Benun  V.  H"fford.  20  Uw  J  (Cb.)  bi'-l.  and 
tiieat  Nortliern  U  Uo.  v.  EaHtern  Ui>.  U.  Oiv  (not  yet  ruported), 
V.-O  Cntineorth  and  Turtier  treated  similar  qne^tlona  to  this  a* 
purely  queutiuus  fur  a  Curt  of  law, — iit  the  same  time  saylug, 
that  they  theinselves  thought  the  coutratU  ille^nU  and  vuitt. 
If  the  contract  is  illezid,  as  we  hoM  ic  u>  be,  it  U  unuuceasary 
to  condder  the  ttficct  of  dissenting  aliareluiidera." 


OatTELL  V.  Li;rA<:E,  21  Law  .1.  (Ch.)  501— 
(5tb  Dec.  1851.) 

Lis  Alibi  Pen'^KUt—A  pending  wit  in  n  Ct'lo«ial  Covrt  ig  ni* 
bar  to  a  tuit  between  the  mime  parttm,  as  to  the  tame  tubjei  t, 
in  thin  country. 

The  pariieit  had  been  in  partnership  in  Cak-uita,  and  one  of 
theni  having  died,  his  repreHeiitatlve  h^d  Iil<-(l  a  lull  there  fur 
an  account  (that  in,  rHiHi-d  an  netiori  uf  count  and  redtoitiiiji) 
against  Lepaue.  Tin:  pUiniitf,  who  wn*  execntrtx  of  Ontwli, 
now  SIhI  h  xiinilar  bill  m  Chancery  In  KngUixt,  Mikving  time 
Lepage  bml.  iiiimedlHtety  after  lodging  au«Wers  in  Calcutta, 
come  to  Ki'gbmd,  uit.l  that  a  decree  in  at»eiie«  had  passed,  but 
the  suit  coul't  nut  k-  salir^faetorily  proseeiiie'l  there.  Lepaire, 
the  defendtnr,  nnw  nniiwered,  tlmt  ttie  decri-e  pronounced  by 
the  Court  at  Ciduiiua  was  final,  and  that  a  remit  had  been 
maile  to  an  accuunt^nl,  and  tliat  the  inquiries  were  still  i^oing 
on  there.  • 

V.-C.  /'(trier  overrnled  the  defendant's  plea— "This  Is  not « 
plea  of  a  flt>al  decree  ot  a  loreign  Court.  If  both  suits  were  in 
this  country,  and  reliite<)  to  the  same  matters,  the  plea  would 
be  valid,  niid  that  « ii)i  ^'oud  reason.  But  here  it  is  sought  to 
impose  on  the  plaiiiiitf  (the  dctendant  being  here)  tlie  difficulties 
of  going  on  widi  the  suit  in  India.  This  would  be  an  extreme!/ 
inconvenient  rule,  and  would  amount  to  ■  denial  of  justice. 
Tlitiu(th  there  is  mi  precedent  here  as  to  a  suit  pending  in  & 
ttiTtfigii  or  Oolonial  Court,  I  must  overrule  the  plea  with  costs.'*' 


TheGen'rrai.  Ltino-in  IIosi>iTALv.KKianT,21  Law  J« 

(Ch.  M.  R.)  o37— (6th  Dec.  1»51.) 
Legdey — A  ChHrtiy  Mi-named — Evidenee — A  haqment  mtide  to- 

a  ehartiy  in  general  termn,  may  ba  defiited  hy  eJCtrinne  tvi- 

timet,  eompted  with  the  context  of  the  wilL 

W.  J.  Saudrock'fl  will,  dated  in  ISSO^  said,—"  I  ^ve  and  be- 
queath unto  the  Westminster  Asylum  for  Pregnant  Women, 
the  som  of  £500  stock  from  the  three  per  cent,  reduced  annui- 
ties;" and  further  on — "  I  direct  that  public  notice  may  be 
given  Ibr  the  information  of  the  charities  herein  named."~  Tlie 
Oovemors,  &c.  of  the  "  General  I^ing-in  Hospital "  applied  for 
this  legacy,  alleging  on  oath,  that  they  were  the  only  AayluoL 
or  Hospital  for  Fregoaot  Wooeo  in  Westmiostcb  and  that  the 
inatitntlon  had  existed  since  1765,  and  was  generally  called  "the 
Wei>tminster  Lying-in  Hospital."  The  Master  of  (he  RolU 
held — "1'hore  being  no  similar  charity  in  Westminster,  and 
the  pUintifft  hhving  at  one  time  borne  a  name  something  simi- 
Inr  tu  ih.it  hy  wliich  the  gift  is  made,  I  think  without  further 
inquiry  1  may  declare,  that  the  General  Lying-in  H<ispitalwa^ 
iiiieiidetl  by  the  testator  wtien  be  made  tl»  beqtiest  to  the 
Westminster  Asylum  for  Pregnant  Women,  and  make  a  deure« 
for  p-iymcnt  uf  ttte  legacy,  with  costs." 
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DIGEST  OF  ENGLISH  DECISIONS 


In  n  St.  Geobqe  Steam-Packet  Co.,  ex  parte  Cropper, 

21  Law  (Ch.)  503— 8th  Dec.  1851. 

Compsoy — Partncrsliii'         —  Cummittee  exceiding  their 
poicert — Shartkoldera  not  liable. 

This  Packet  Cutnpaajr,  un<ler  a  cUutte  of  their  partnenliip 
deed,  hail  bcvn  diwulved  on  I4tli  September  1843.  A  committee 
was  appointed,  partly  of  directors  and  shareholders,  to  carry  out 
the  dissolution.  The  debts  of  the  company  weretbund  to-amoant 
to  £71,000,  and  a  contribution  of  £120  per  share  wa«  demanded 
by  this  cunimittt^  to  pay  the  Liabilities.  As,  howerer,  the  whole 
lunount  authorized  to  be  raised  by  the  deed  of  settlement  had 
been  folly  paid  up,  tlie  committee  had  no  means  of  cumpeLling 
ptyment,  andlevsharebolderadidpay.  At  last  the  first  winding- 
up  bill  was  iiitrodaced  into  parliiAneut,  but  it  applied  only  to 
companies  Chen  carrying  on  business.  It  ocuurre<l  to  the  com- 
mittee that  a  clause  might  be  introduced  (o  mnke  the  bill  apply 
Ik  them,  and  they  seat  ilieir  sulidtors  to  London,  wlio  were  at 
Crout  labour,  time  uiid  expense,  to  get  proviaiims  iiisertdl  to 
eiirorce  a  rateable  payment  fnim  the  shareholders,  and  to  render 
shareholders  resident  in  Scotland  and  Ireland  also  liaUe  to  pay 
their  proportion.  The  soliciturs,  on  their  retnm,  reported  pru- 
{.•Tess,  and  the  committee  higldy  approved  of  their  efforts,  and 
the  solicitors  afterwards  sent  in  a  bill  of  costs  for  £2000.  This 
sum  the  committee  sought  to  throw  upon  the  shsrelioldurs 
generally. 

Un  appeal  to  the  Lord  Ckaneetlor,  it  was  held  that  these  ex- 
penses cuuld  not  be  charged  against  the  company,  as  tbcy  were 
nut  autiiurized  by  the  de^  of  settlement,  nor  by  the  assent  of 
the  iodividuAl  ■bareliolderS' 


BoBiHsov  V.  RoBixloy,  21  Lav  J.  (Ch.)  112, 
(Lords  Justices)— 22d  Dec.  1B.)1. 

Trutt-Fundt — I'lvetling — LiabiUl}/  of  Trutteet. 
1.  Where  trustees  improp"rly  retain  balances,  or  cause  or 
permit  trust-money  to  be  ItMit,  they  aw  chutgcttliit:  for  the  tiume, 
with  interest  at  4  per  cent.  2.  Wliore  trusl(.i;s  have  rDoney  in 
hand  which  they  are  bound  to  invL'st,  the  rule  of  the  Cuutt  ia, 
that  they  shall  invest  in  the  £3  per  cents. ;  therefore,  if  tliey 
tiL'gluct  to  do  60,  and  there  is  uo  express  direction  not  to  do  so, 
or  there  is  au  vxprexs  trust  that  tht-y  shall  do  eo, — in  the  latter 
cast;,  and  tathU  as  to  the  two  former  cases,  it  is  in  the  option 
uf  the  party  beueliciKUy  interested, to  charge  them,  either  with 
the  princiim  sum  retiuoed,  and  interest,  or  witb  the  amount 
of  £3  piT  ctints.  which  would  have  bt;en  purchased  if  the  in- 
vestment hod  licen  made.  3.  Where  trustet^  Iciui  or  use  trust* 
money  iu  trade,  they  are  chargtabie  not  only  with  the  money 
and  interest,  but  with  the  prolits  made  in  the  trade,  the  lu- 
ttrest  generally  bcilig  £g  per  cent. 


OvERTOM  V.  Fbbeman,  21  Law  J.  (C.  P.)  52 — 
(13th  Jan.  ISoli.) 
public  Nuisnnce — Leaving  Sioties  on  the  Street — Suti-Con- 
tracior — Liahiliiy — A  cunlr  act  or  cannot  be  made  liable/or  tht 
unlatrjul  act  of  his  sub  contractor. 

This  was  an  action  of  damages  by  plaintiff,  who  had  broken 
liis  leg  by  stunil>lin;t;  on  pavint^  shmes  left  negligently  on  the 
btre(;t.  l3cfeii(lant  bad  contracted  with  a sub>coutraclor  tu  lay 
down  the  pavuinent,  and  the  latter  was  doing  su  under  tlie 
direction  of  the  engineer  and  surveyor  of  certain  Commis- 
kiuncfB,  who  had  in  thu  fintt  instance  conttacteil  witli  t)ie  de- 
fi^ndaut  for  the  work.  The  sub-con tiaetor  himself  paid  the 
ineti  who  actuiiUy  laid  down  the  stones  which  caused  the 
injury.   No  lamp  having  been  placed  near  tlie  stones,  the 

fJaintiff,  when  passing  olonf;  the  street  in  a  dark  oight,  Btora> 
lied  and  hurt  his  1c^,  which  had  to  bu  amputated. 
Defendant  contended  he  was  not  lialiie,  but  the  plaintiff 
LoKtended  that  defendant  wns  liable,  beeauRc  tho  act  wus  a 
public  nuisance.  The  Court  hi^ld  defendant  was  nut  liable. 
Creuwell  J. — "The  defendant  not  having  exercised  any  per- 
sonal interference  in  the  work,  not  having  sanctioned  the 
}>tHcing  of  tQe  stones,  but  only  baring  contracted  fur  a  lawful 
|])ing,  canaot  be  i^ode  liable  for  the  unlavrful  act  of  the  peraoo 


with  whom  he  contracted.  The  defendant  did  not  contnet 
that  thti  sub-contractor  should  lay  one  stone  upon  another,  bd 
as  to  create  a  public  nuisance.  Paving  the  street  was  not  a 
public  nuisance.  If  he  hud  contracted  that  a  public  uninacs 
should  be  committod,  it  would  be  another  thing." 


BoRMESTEB  V.  Barron,  21  Law  J.  (Q.  B.)  135 — 
(22d  Jan.  1852.) 

Bill  of  Exehsnge — A  notice  of  diihonour  not  reaekitg  dramti- 
Whether  due  care  wat  uud  lofi»d  hit  correct  addrett  t 

Flaintiff,  an  indorsee,  sned  tho  delDndaot,  the  drawer  of  s 
bill  of  exchange,  who  set  np  the  defence  of  **  do  notice  of  (Ut- 
honour."  It  appeared  at  the  trial,  that  a  notice  was  ported  to 
defendant  addressed  as  at  "  London."  No  other  address  of 
drawer  was  on  the  face  of  the  bill,  but  the  bill  was  itself  ad- 
dressed to  the  acceptor  at  "  No.  27  Saville  Kow,"  who  was  a 
relative  of  drawer.  It  was  proved  that  drawer  never g'^t  the 
notice,  and  that  he  lived  at  Chelsea,  a  snburb  of  LondMi,  bat 
that  his  residence  might  have  been  ascertained  by  inquiry  a< 
the  acceptor.  The  question  waa,  whether  the  jury  were  jniti- 
fledin  tindingfor  plaintiff,  without  proof  that  he  had  Deed  dae 
diligence  to  tlnd  out  the  proper  utldreis  of  deleutlaul. 

The  Couit  held  the  jury  were  so  justified.  I'atfaoH  J. — "Tbs 
bill  being  dated  simply  'London,'  it  was  Gufficieot  for  the 
bolder,  uj*  agaiuKt  the  drawer,  to  put  into  the  poet-office  tk 
notice  addu'tMed  iu  the  same  manner.  Bnt,  then,  the  delci' 
dant  was  called  as  a  witness,  and  proved  that  he  had  ae^a 
received  any  such  notice ;  and  if  it  had  been  a  qaeatiou  fat 
tlie  jury,  it  ought  to  have  been  so  left.  Bat  1  think  im 
diligence  abundantly  appears  here." 


Maosos  v.  Buttemeb,  21  Lav  J.  (O.  P.)  119— 
(29th  Jan.  1852.) 

Marine  Insurance— Perils  of  Sea_  A  ihip  becoming  htfitimkik 
moored  in  harbtmr,  ii  not  luit  bg  periU  of  tbt  m». 

A  ship  waa  insured  on  a  time  poUcy,  and  within  the  pcnoi, 
while  in  the  ordinary  course  of  trade,  was  moored  in  a  harbcML 
She  was  moored  head  and  stern,  and  floated  when  the  tide  n» 
iu,  and  wasaground,  but  not  dry,  at  low-water.  Tiie  beacbni 
hard,  shingly  and  steep.  In  thisconditlon  ahe  became  ho^ 
or  r-trained  all  over  in  conaeqnence.  The  question  was,  wlw- 
ther  she  was  lost  by  perils  of  the  sea. 

The  Court  held,  per  Jenis  C.  J.—"  The  loaa  here  did  vA 
occur  by  perils  of  the  ecas  insured  against,  but  by  whnt  is  «■ 
diniirily  called  the  '  wear  and  tear'  of  the  vessel.  No  doubt  tin 
question  is  imiiortant,  but  wc  must  take  it  as  well  undcrstouil. 
that  there  must  be  Bometbing  fortuitous,  acddental,  and  aa 
necessary,  arising  from  the  ordinary  course  iif  the  voyage,  in 
order  to  make  the  underwriters  liable.  The  tide  bei  e  ruse  and 
fell,  as  must  have  been  expected.  If  the  assured  could  rrtortf 
lure,  it  would  amount  to  making  the  underwritcia  liable  ^ 
wear  and  tear,  and  the  regular  annual  repidn." 


EsTHOVEK  t).  UoTLB,  21  Law  J.  (C.  P.)  100— 
(oth  Feb.  1852.) 
Debentures — Blank   Payee— Coupons  or  Warranti — Debt*' 

turee  payable  to  blank,  when  aealed,  are  utterlg  void — Confer 

are  mere  I.  O.  U.'i,  and  need  no  ttamp. 

Plaintiff  advanced  £361)0  to  defendant  and  others  oa  At 
collaterni  security  of  five  debentures  in  this  form— "No.  53il' 
(Ddte).— Tiiu  Governor  &  Co.  cf  Copper-minun  in  Ed^siA 
pvcimlse  to  pay  to  U.  J.  £iitboven  or  order,  at,  &C-,  the  son  « 
£500,  and  furtlier,  to  pay  to  the  holder  ot  the  wamnti  sa- 
ncxed,  on  presentment  thereof,  as  they  shall  fall  doe, 
on  the  said  sum  of  £500  at  tho  rate  of  d  per  cent,  per  anaim." 
When  signed  by  tho  secretary,  and  sealed  with  the  company's 
common  seal,  there  waa  a  blank  foi~  payee's  name,  whiioh  *** 
filled  up  above  by  defendant,  when  ha  afterwards  tnnrifair*^ 
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Bii(cl*nd — Warrant  for  £12 : 10s.  for  one  ba)r>year'B  interMt  on 
debctiture  Mo.  6262,  dae  the  16tb  of  July  1M9.— W.  J.,  Sure. 
Ury."  Then)  wag  a  separate  warrant  for  each  lialf-rearly 
payment  of  Interest,  which  was  intended  to  be  cot  ofF  and 
pFeeeoted  separately  for  paymeut  to  the  company's  bankers, 
nch  debenture  had  a  12/6  promissory-note  stamp,  but  the 
separate  warrant  had  no  stamp. 

On  the  legal  effect  of  these  documents  being  considered  by 
tbe  Court,  it  was  held  that  the  debenture  weie  not  properly 
•tamped— that  they  were  Told  reason  of  the  binnk  lett  for 
the  payee's  name  and  that  each  warrant  was  not  a  promissory' 
Dotck  aad  did  not  xeviin  a  stamp,  being  slmUar  to  an  I  O.U. 


Bellaxt  v.  Marjobibanks,  21  Law  J.  (E^ch.)  70 — 
(6th  Feb.  1852.) 

SoaAtr* — Cnuttd  Cheque — NegUgente — Daijr  of  a  Banktr, 

and  rights  of  holdert. 

The  pUipttff  had  drawn  a  cheque  thus : — 

London,  June  28,  1845. 
**Memrs.  Coatta  and  Co. — Please  to  pay  Mr.  Edward  Bryant 
Qeary  or  bearer*  two  thousand  fire  hundred  and  ninety>iux 

pounds  msveDteen  shillings."  (Signed)   "  Bilumx." 

••£2d96:17s." 

AcruES  the  face  of  this  cheque  the  drawer  wrote  this : — 
"Bank  ofEagland  fortheaccoimtof  tlie  Accountant  General." 

The  payee,  Geary,  drew  his  pen  throui^h  this  crostsinR,  but 
leaving  it  legible,  and  wrote  inc  tead — "  Messrs.  Gosling  &  Go." 
hU  own  baokers,~aad  paid  It  into  Goslingn,  and  not  to  the 
Bank  of  Eiigland.  Gtwiings'  clerk  presented  it  at  Cuutts',  and 
WAS  paid  the  amount,  which  wao  debited  by  Cuutts  in  pliiiu- 
tiS's  account,  and  credited  by  GoBliugs  to  Geary's  account. 
Uutiry  baring  never  paid  tbe  money  to  the  Accountant-Gene- 
rul.  pluatiff  bad  to  make  it  good,  and  he  brought  thiK  action 
to  recover  the  snm  from  Messrs.  Contts,  whu  ought  (as  he  al- 
leged) aocordiug  to  custom  to  have  paid  the  cheque  to  nobody 
but  tbe  Bank  ot  England. 

At  the  trial,  bankers  and  their  clerks  gave  contradictory 
evidence  as  to  tbe  existenco  of  thi»  castom,  and  the  jury  found 
ihnt  Ooutts  and  Co.  had  been  Rullty  of  negligence.  A  new 
trial  was  moved  for,  when  the  Court,  per  Parke  B.,  stated  the 
legal  effect  of  crossing  a  check — "This  is  a  most  important 
qnetttlon  among  bankcm.  Payment  by  chequett  has  now  almost 
L-nttrely  superseded  alt  other  modes  of  payment  in  large,  and 
is  ia  very  general  use  in  Ruialler  money  tranMaulions ;  and  the 
t>ractice  ul  croRiing  tfaem  witb  the  name  of  bankers,  the  effect 
of  which  is  tbe  question  in  the  present  case,  is  altK)  in  very 
^neral  use,  and  occurs  in  very  many  inytanccK  every  day,  not 
uiily  in  I..ondon,  but  in  all  other  parts  of  the  ktngflom.  The 
plaintiff  firxt  contended,  thitt  the  crossing  of  the  cheque  to  the 
Bank  of  England  in  tbe  manner  in  which  It  was  crossed, 
abMlately  restricted  the  ni-gotiabillty  of  the  instrument,  and 
rendered  it  payable  to  t!ie  Bank  of  England  alone,  and  even 
to  the  account  uientionnt,  namely  "  tliu  Aco  untant-Gene- 
ral,"  and  to  no  other  pennon ;  and  that  a  binding  custom 
or  Q-<age  to  that  effect  was  proved.  We  are  of  opinion  no  such 
usagtf  or  custom  was  proved, — at  least  not  such  a  cuitom  as 
wonld  bo  required,  vii.  a  long,  well  known,  acknowledged  and 
unlveisal  cusioin.  But  even  if  sncb  custom  had  been  proved 
to  exist,  wo  are  of  opiniou  that  it  could  not  be  supported  in 
(Mint  of  law.  The  crossing  a  cheque  couUI  not  operate  as  an 
iudorsemeut  to  a  banker  whose  name  in  used,  because  it  was 
not  written  witb  any  intent  to  trab«fer  the  property  in  the 
cheque  to  him;  and  it  wants  the  essential  part  of  an  indorse- 
ment—the deliveiv  of  the  instrnment  tu  the  indorsee.  The 
usage  is  not  eqal^ent  to  a  direction  by  the  bolder  or  drawer  tu 
the  tliawce  not  to  pay  to  the  bearer,  but  to  a  particular  person 
otily,  for  then  tbe  titamp  Act  would  strike  at  it.  We  shall 
therefore  state  what  wc  think  is  the  effect  of  crossing  a  cheque. 
The  practice  of  crossing  cheques  seems  to  have  originated  at 
tlie  clearing  bouse — the  clerks  of  the  different  bankers  who  do 
burioess  there,  having  been  accustomed  to  write  across  the 
cheqnes  the  names  of  their  employers,  so  as  to  enable  the 
clearing  house  clerks  to  make  up  the  account.  This  had  no- 
thiqgL  to  do,  however,  with  the  restriction  of  the  negotiability. 
ii  ^etwuds  became  a  common  procUce  to  cross  cheques 
whidb  wfare  not  Intended  to  go  through  a  clearing  boose  at  all, 


with  the  name  of  a  banker,  or  with  the  words  "  - 


-4  Co.,' 


leaving  the  rest  in  blank,  and  a  custom  has  certainly  sprung 
up  lo  regard  to  this  also.  That  custom  is,  that  when  a  cheque 
is  crossed,  bankers  generally  refme  to  pay  it  to  a  person  not  A 
banker,  and,  if  they  do,  they  consider  that  they  do  it  at  their 
peril,  in  the  event  of  the  party  to  whom  tbe  payment  is  made 
not  being  entitled  to  receive  it ;  that  the  object  is  to  secure 
the  payment,  not  to  any  partiouUr  banker,  but  to  a  banker,  in 
onler  that  it  may  be  easily  traced  for  whose  we  tbe  money 
was  received  ;  and  that  it  was  not  intended  thereby  at  all  to 
restrict  the  circulation  or  negotiability  of  the  cheque,  bat 
merely  to  compel  tbe  holder  to  present  It  through  a  quarter  of 
known  respectability  and  credit  We  think  the  usage  will 
turn  out  to  be  no  more  than  thU;  and  considering  the  custom 
in  thifi  point  of  view,  the  crossing  is  a  mere  memorandum 
on  the  tace  of  the  cheque,  and  f»rms  no  i>art  of  the  instrU' 
mcnt  itself,  and  in  no  way  altera  its  effect.  There  can  be  no 
doubt  that  such  a  usage  is  highly  beneficial  to  the  pnblic. 
These  instruoienta  are  in  their  essential  character  payable  to 
bearer;  they  are  in  many  respects  treated  as  bank  notes,  for 
which,  of  lute  years,  they  have  been  largely  substituted, — but, 
like  ail  other  tilings,  they  are  liable  to  be  mislaid  or  lost,  or 
stolen,  and  may  get  into  hands  not  entitled  to  receive  pay- 
ment of  them.  We  think,  tlicrefore,  tbe  crossing  of  a  cheque  is 
a  (irotectioQ  and  safeguard  to  the  owner  of  the  cheque ;  and  in 
the  event  of  a  banker  paying  a  crossed  cheque  otherwise  than 
through  a  banker,  the  circumstance  of  bis  paying  it  wonld  be 
strung  evidence  t^ainst  him.  For  ingtiince,  let  us  suppose  a- 
ciistomer  of  a  banker  to  draw  and  cross  a  cheque,  intending 
to  p^y  it  to  a  person  to  whom  he  was  indebted,  and  that  after, 
nards.  and  betbre  handing  it  over  to  his  creditor,  he  either  lost 
it  or  it  was  stolen  from  him, — if  the  cheque  was  prtMentcd  other- 
wise than  through  a  banker,  then,  according  to  the  custom  of 
usage  above  mentioned,  it  wonld  not  be  paiti,  but,  if  presented 
by  a  l«mker,  it  would.  The  mere  circumstance  of  the  necessity 
of  placing  the  cheque  in  the  hands  of  a  banker,  wonld  of  iiseff' 
opposu  some  impe<iiment  to  the  fraudulent  bolder  in  dealing 
with  the  cheque  and  making  it  available,  and  it  could  be  at 
once  traced  and  osceriaioed  for  whose  use  ihe  proceeds  were 
received,  and  would  ^re  considerable  aid  in  enabling  the 
drawer  to  recover  back  the  money  in  the  event  of  his  being 
entitled  to  do  so.  On  the  other  hiind,  if  the  bnnkiT  disre- 
garded the  custom,  and  paid  that  cheque  to  a  private  indivi- 
dual, that  circumstance  would  be  strong  evidence  af^ainst  him 
in  the  event  of  his  seeking  to  chari^e  hi.s  cu^^tomcr  with  tbe 
payment,  if  the  person  actually  puscuting  it  wa*  not  the  law. 
fill  holder  and  bearer  of  the  cheque.  Tlie  lawful  holder  is  of 
necessity  entitled  to  receive  payment  of  It.  He  conld  not  sne 
the  drawee  unless  the  drawee  hud  accepted  tbe  cheque — a 
practice  not  usual ;  but  lie  could  sue  the  drawer  for  non-pay<- 
luent.  if  he  wns  the  liolder  for  value.  No  prudent  banker 
w  ould,  however,  pay  acro«svd  cheque  olhcru  ist-  than  toa  banker, 
except  be  was  fully  satisfied  as  to  ihe  litle  of  tbe  party  present* 
ing  it,  to  receive  paymeut ;  if  he  did.  he  wbuld  run  the  ri»k  of 
the  bearer  having  no  title  to  the  cheque.  We  tliink  there  Is 
110  legal  objeciioii  tu  the  ciwtom,  thus  liii.ited  aud  iimlcrst^od, 
npiiu  the  ground  of  its  being  repugnant  to  the  esAential  quality 
ot  the  cht-qiie,  viz.  its  negotiability  by  the  drawer.  Thern 
i*  nil  obligation  upon  anyone  to  receive  payment  by  a  cheque 
whether  it  be  crossed  or  nut  crossed  ;  but  if  a  man  receives  a- 
crossed  cheque,  be  seems  to  us  not  Indeed  to  iucur  the  obliga* 
tion  of  i^resenting  it  for  payment  through  a  banker,  as  acondU 
tion  precedent,  but  ho  ought  not  to  complain  It  tbe  drnweo 
doui  not  pay  without  previous  inquiry." 
A  new  trial  was  granted  o&  payment  of  costs. 


Carr  v.  Jackson,  21  Law  J.  (Exch.)  137 — 
(9th  Feb.  1852.) 
Principal  and  Agent— Real  parly  calling  himtelf  Agent,  tut 

not  ttating  wAo  is  Priucipal— Charter- Par ttf. 
A  charter  party  was  made  between  plaintiff  and  defendantin 
the  nstiBl  form,  but  wlthtbis  clause— "This charter-party  being 
concluded  by  Mr.  T.  C.  Jackson  (defendant)  on  behalf  of  an- 
other party  resident  abroad,  it  is  agreed  that  all  liability  of 
thv  former  cease*  u  soon  as  he  has  shipped  the«ataQr<^  IXh* 
vssssltobeaddnsMdtotiiect  ~ 
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the  iwiul  commlRBioo  of  8  per  cent."  Tbu  goods  wei*  to  be 
flelivvrvd  to  the  frelfihter  or  liiH  wwijins— freight  to  be  paid  on 
(Ictivery.  The  evMi-nce  Hhevod,  that  durutidAnt  Vmoght  and 
I«id  for  the  goods  in  bis  own  name— that  at  the  port  of  denU- 
Bttlion,  they  had  been  claimed  by  and  delivered  to  a  penon 
who  produced  an  niisi^ned  bill  of  InUlnfe,  which  the  cautala 
luul  delivcrtid  tu  the  dt-foiKluut. 

On  tlieee  facu,  tlie  t'ourt  lu-Id,  per  Parke  B  — "  I  bare  no 
oonbtthat  defemlant  would  l>e  rmpuDMible  if  be  wits  the  real 
Iirincipnl,  and  Umt  UiIm  cbartvr-party  does  not  preclude  proof 
of  this  fact-  Bat  the  charter- (tarty  pfima/ade  alfotds  prttof  of 
Ilia  agency,— and  there  ttt  iio  pnxif  to  the  eontrarv,  the  burden 
of  proof  beiuK  on  the  party  set-khiji  to  laWlV  the'btatemeut  in 
Ihe  contract— (Down man  v.  Wllliains,  7  Q.  B.  108.)  The  iiur- 
chase  by  defendant  in  hia  own  name  ia  qnite  as  consiBtont  with 
hia  Mng  i^pjnt  oa  principal.  There  wad  no  evidence  to  esto- 
UiBh  that  de&udaot  was  not  the  agenL 


BnowN  V.  Smith,  21  Law  J.  (Ch,)  3r»6— 
(12th  Feb.  1852.) 

■  Domidle —  Cireumttancei  where  a  Scoiiman  had  not  hsl  hU 

domicile  of  origin, 

W.C.  Watt,  Riirgeon,  was  born  in  Scotland  in  1795  of  Scotch 
parents.  He  left  -Scotland  at  the  age  of  ]«,  and  was  appointed 
a  suigeoD  In  tho  Boyal  Navy  on  Ikmu^  varions  ships  in  ancces- 
«on.  He  was  (iwt  put  on  half  pay  in  1818,  when  he  returned 
to  ScotUnd  and  Iivt-d  about  a  ytar,  until  he  olitalneil  a  fresh 
appointment.  On  being  a  second  time  put  on  half-pav  hi 
1820.  he  again  returiieii  to  Scotlautl.  where  he  remained'two 
years,  after  which  he  obtained  eniploviOBiit  under  the  Admi- 
ralty  in  various  convict  ships.  In  182'(  he  removed  the  only 
■orvlving  member  of  his  family,  hiti  sister,  to  London,  where 
he  hved  with  her  at  Intervals  wlu-n  put  on  half-pav,  and  be 
never  revisited  Scotland.  At  Iat.t.  getting  on  appointment  at 
Malta,  he  and  hisaistcr  went  and  ii-sidod  there  several  yeaiiw 
hbe  died  in  MalU  in  1846  and  he  <jied  there  in  1M&  Ttie 
Matter  o/tht  JMU  held,  that  be  had  not  lost  bbi  doniicilu  of 
origin. 


Blakk  p.  Midland  Ji.  Co.,  21  Law  J.  i'Q.B.)  233— 
(2l8t  Fub.  1852.) 

Scttteh  Law  of  Au^tkmtHt  repudiated  it^EmgUnd. 
PlalntfTs  husband  had  been  killed  by  an  accident  on  a 
vay.caasedbythenegliKeHceofdetendHnts.  The jary awarded 
ncexsive  damages  to  ihe  wid<>«,  who  whm  plaintiff  giving  her 
X4U00,  and  a  nt-w  trUI  was  moved  f<.r  on  this  jifouu;!,  and  aW 
because  the  Jodife  had  not  diret  ted  (he  jnry  how  to  estimate 
thedamana.  Plaintiff  otniendeil  that  a  certain  sum  hy  wav 
of  ssbffuni  was  auihorixed  by  the  Act  (Lord  CampbellV)  9  & 
10  Vtct.  e  93,  and  cite-1  ch-m  from  Scotch  rvporu  to  snew 
that  that  pritK-lple  prevailed  in  8ei.TUnd.  The  Coart  gnnted 
M  new  trial,  per  CcUHdge  J.—  The  Scottish  law  of  anythroent 
IS  whully  alien  to  the  law  ot  EtiglaTiJ.  Lord  Campbell's  Act 
way  have  been  au«te«ted  by  that  law.  but  did  not  introduce  it 

©xp  teUly  to  have  told  the  jury,  ihat,  in  assessing  damnKes.  they 
I  S"*  i"®  tJonsideraiion  tite  mental  suffitring  of  tlie 
pUintiff  The  damaged  awarded  certainly  exceeded  any  Ion 
sustained  by  her  admuuiiic  of  a  puuuuUr/  ettifflatck  and  must 
be  cunaldeKd  as  extwasiw."  '  "■u.i 


Billing  v.  Sodtheb,  21  Law  J,  (Ch.)  472— 

(23d  Feb.  1852.) 

^la'p'^r^'^'^"^"""*''';'^-^"'*-*^-'*''""  Surgeon 
!  1  ^P^n^"""  "  Ac*  «  poor  pati4nt  «  M« 

deaU  wtlii      «  Court  aj  Sqii^. 

*-rrf£  !r  *"  •I'P"'*''"'*  to  the  Court  of  Cbaneeir  for  M  in- 

•IbSWi  to  be  obUiutd  by  fraud.  The  plaiiUff  waa  a 


poof  slioeinaker  at  Cambridge,  who  had  been  sthsiU 
twecn  lti40  and  1848  by  the  defendant,  u  mipt>a.  Isl 
plaintiffs  daughter  married  a  rich  man,  aud  defendm 
got  plaintiff  to  icive  him  a  promissory .nuie  for  £Kfi  d 
tiff  alleged  that  the  charges  founded  on  were  sxtoniuHtt; 
the  note  waa  olrtaiued  trom  him  ftmudoleiitly.  nedi 
dant  had  sued  the  shoemaker  on  the  Ull,  wbo  ludev 
fence,  but  applied  to  a  Court  of  Elqnity  to  protad  bia. 
evidence  shewed,  that  the  plaintiff  koMr  tbe  saioiiMti 
note  when  he  gave  it,  but  that  tiwchatguilorBfdalri 
dance  Were  far  too  high. 

V..C.  Turiur  lield— The  plaintifi  was  right  in  mkn 
delt^ncu  to  the  action  at  law,  and  coming  Iwre,  if  be  ito 
he  bad  a  good  equitable  caae.  There  isno  partoflk) 
diction  of  this  C'lurt  more  useful  or  better  fouDilnl  tLut 
which  assumes  the  control  over  all  transactions  Ixt'sa 
Bons  occupying  a  confidential  relation  lowaTdiesctaotbn 
was  said  Lite  plaintiff  here  did  not  intend  to  cmSu  i 
bility  tomvruly  paying  the  defendaafc  bis aeconlihil til 
InteuJed  to  reword  him,  and  waa  anrdjrat  Ubotylit^ 
But  lUvra  is  uot  sufficient  evidence  to  shew  tlitt  (be  pki 
intended  to  pay  more  than  was  justly  dBe,Bnd  IhtRtani 
defendant  will  not  be  allowed  to  appropriate  iht  wiiah| 
the  same  time,  he  is  entitled  to  so  much  as  ii  juttl;  dK. 
these  circumstances,  the  note  cannot  be  deUveicdnri 
cancelltHl,  but  it  must  be  Impounded  as  a  «aiiil]rit| 
amount  justly  due  to  defendant  1  shall  thddbnRsii 
imue  to  a  jury  to  try  the  auouut  in  which  (heplutfi^ 
indebted  to  the  defendant  wfaeu  the  Bote  watipna'  | 


Lock     Lokas,  21  Law  J.  (Ch.)  503- 
(4th  March  1852.) 
Trustee— Power  to  (five  Recciptii — TVuUeei  aai  mfti* 
M//_Held  it  mm/  be  impU§d  the^  had  fWmr  b 
vnder  the  circMUtaneeM, 

A  tesutor,  by  will  (or  trust-disposition  ap'"*'***' ^ 
ponikl  bis  huriuble  property  lo  A  and  B.  iniMian»-1 
raise  by  sale  or  mortgage  the  sunt  of  ^-tOU^utteadlH 
to  put  out  the  same  on  governmeut  or  real  Recuiteai^ 
in  and  repUue  out  the  same  trom  time  to  tine,  aivw*\ 
income  toCtbr  lit^  and  ttaereafter  toottier  pRHH.  &<'| 
oontained  no  power  for  tbe  trustees  to  giveieciVii- 
tees  mortgaged  the  property  to  C  for  £3400,  udCt:*^ 
ilie  mortgage  to  1>.  A  question  came  to  ann,  >ii>>* 
miirtgHgee  was  bound  to  see  that  tbe  trustees  bad  pnf^^ 
plit^  the  mo.iey.  ' 

V.-C./'tirAer  held— "No doubt  a  anefe  trsMtoint**! 
by  mortgage  or  sale  does  not  give  tint  nastsM  ponr>^ 
discharge.  A  testator  may  intend  tnutoat  tu  be  wni^ 
to  raise  the  money ;  but  we  moat  look  to  tbe  uMt** 
trust  to  itee  whether  such  an  authority  be  rei— 
plied  or  uul  Here  the/  were  to  invest  the  iaoittf,»iy- 
invested  it,  they  niiglit  sell  it  out  again  aud  reiunaix' 
•ecuritiea,  and  so  on  (otMS  stMritei.  IUiink,tlieivlufe,iti»« 
able  to  sup)MMe  tlwy  bad  autliority  to  ruMve  ouacyvtoi 
had  autUuniy  to  change  the  ioveaimeuu  in  this  «>;* 


Llovu  ti.  Llotd,  21  Law  J.  (Ch.) 
(4th  March  185.'.^ 

Will— Bequest— Bektraiut  ou  Mariiag^— Widow  a"* 
A  bttfuett  lo  a  nnyie  moman  ^f  ' tutmMMUI{ft  » 
marry,  is  yovU,  and  the  laaf  muig  atacrtMn*;  t*"' 
iar  euMditioH  ia  »ot  tmd     ammexed  tu  a  kjswlfc'*"' 
lof's  atidbw. 

Geoixe  Uoyd,  by  will  dated  XSii,  directed  hii  e»«* 
sell  ttie  whole  of  his  real  and  personal  estate^  avi 
j.nici-eils  in  some  government  annuity  (iff.  tbeifc"**  ^ 
wife  Lucy  Lloy.l.  and  Marihs  Lockley.  (a  trl«»dfl'»B*V 
to  be  equally  divided  between  them,  anuaiib»dlrtb«  ''1 
of  them,  lier  shure  was  to  paw  to  the  sorfiwri  w*"; 


paw   _  _ 

either  bis  widow  or  Martha  Uakley 
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to  •obialUiiiit  the  will  to  Km  Cnnn.  V..0.  KindertUy  \\*V\~- 
The  law  rvcugniwA  ia  tlie  hu*lM(Mi  that  speuieB  ol  iDtemt  in 
bu  wiiluwliooir<it  Ilia  wifo,  which  mikea  It  Uwful  fur  him  to 

Ktnun  «  MevwHl  mHrriafte,— tlut  b  to  Mjr.  that  the  pnirisipn. 
iuh  he  ha*  made  5liaU  ueate  upon  a  Mcuiid  marriage.  I  haVe 
|o  iluubt,  also,  tkat  with  respect  tu  either  tiis  witW  or  a  ttranger, 
\  testator  may  Ki^e  an  annuity  Ui  coiitioue  at  lonii  as  she  re- 
iwins  sinsltf  anj  unmarried  ;  but  hb  to  a  person  not  a  wif»,  it' 
w  flrat  ipvM  li«r  a  lite  or  other  esUte,  and  then  appends  a 
soodilinn  to  detoat  that  e*Ut«  U  slw  marriM,  tbat1*uuld  duC 
be  good." 


Edvoxos  v.  Ooater,  21  Law  J.  (Ch.)  290 — 
(10th  March  1832.) 

'  '       Framinury- Nole — Prefcripthn — Writ  nf  Debtor. 

In  a  creditor's  ttnit  (or  mnitiplopoinding)  afniinst  the  rcpre- 
ftfntatlmof  I'harlei  Upsconib,  it  becanie  Deoemary  to  takt)  an 
acconotof  what  waxdue  by  the  deceased  to  Mm.  Weiltt,  who  held 
two  pmmlMory.  noted  mute  by  LIpMomb,  both  dateil  1886,  one 
for  £lfiO,  aud  the  other  for  £80a  Interest  was  dniy  paid  on 
thnie  notw  up  (o  2otli  Uarch  1841,  when  theni  waa  a  balance 
Bttuadinfc  of  £2  : 10s.,  uid  no  aubaugoeot  payment  of  interest 
wuntade. 

In  IMC,  Hn.  Wdls  instructed  J.  Dann  to  write  to  Lipscomb, 
n^niring  payment  or  further  Rt^nrity  for  the  principal  sum  of 
jC-fiO,  «l>en  the  latter  replied  thug—"  Dear  Sir,  I  hope  to  be  in 
Mumpfbire  rery  soon,  when  I  tmst  everything  will  be  arranRfd 
wTth  Un.  Wells  Agreeable  to  her  wlshert.  I  shnll  mont  likely 
want  to  connull  you  respecting  my  little  property  there,  an  I 
hiivean  idea  of  parting  with  it,  a*  I  understand  it  has  been 
Very  much  ni^glectcd.  Being  such  a  diHtance  from  me,  it  is 
iiapombte  to  attend  to  it  an  I  could  wish.  If  anything  hap> 
pens  to  me,  yon  can  tell  Sirs.  Wells  she  is  In  good  hands,  aud 
will  be  protected.  I  am.",  &  j.  "  C.  1*" 

The  question  was,  whrtiier  thin  letter  amounted  to  a  mere 
cxpresiuoD  of  hope,  or  an  i^xptuwi  at'knowltjdgment,  implying 
aproiaiwf.topBy,  MiifUcleiit  to  abide  the  plea  of  prescription, 
'i'liv  Matltr  of  ihe  lUlU  Ik-1'1 — "  Thiit  wax  not  like  a  coniiiigeut 
pTooiw,  The  witfh  uf  Che  creditor  was  fur  payment ;  the  an- 
(tiKrefore.  «aKoonA?i)uvut  uptm  the  application,  and  could 
Qiily  amount  to  &  pntmise  to  ilo  that  wnich  tlie  creditor  ru- 
qninid,  which  was  to  pay.  atut  that  In  the  mi-HUtlmc  the  letter 
xbould  operate  aa a  further  scuuiity."  I'rewription,  therefore, 
did  not  apply. 


Babbat  «.  Au-EM,  21  Law  .T.  (Exch.)  155 — 
(loth  April  1852.) 

Bom  far  a  Jujge  akomld  allow  Objtetient  to  Eaidntee  to  be 
waived  6jr  partieu 
At  the  trial  of  a  civil  cause,  defendant's  counwl  offered  to 
|3UI  defendant's  wife  to  establish  a  fact,  and  on  plaintiff  object- 
iog  to  her  admlsKibility,  PoUoek  C.  B.  thought  the  objection 
Icwd,  (as  it  is  now  settled  to  be),  but  plaintiff  afterwards 
vatvod  bii4  objection.  The  Jndtte  neverthelew  refused  to 
xbuit  bcr. 

Ou  Dioving  for  a  new  trial  on  this  and  another  point,  the 
^^'''•rtlireeJui^teB doubted  oa  to  whether  B.  Pollock's  conduct 
«w quite  correct,  but  the  latter  defended  himself  thus — "I 
Uiiok  a  Jndgo  ta  bound  to  administer  the  whole  law  of  Eng< 
^Bd,  the  law  of  evidence  included  ;  and  although  a  practice 
has  crept  in  of  allowing  objections  to  evidence  to  be  waived, 
»  is  always  a  question  for  the  Preiddiog  Judge,  whether  he 
vill  permit  thai,  *nd  he  would  always  be  justlRed  in  calling 
OD  the  parties  to  adhere  to  the  Uw.  If  a  Judge  ia  bound  to 
'motive  evidence  becanse  tbe  parties  agree  to  it,  I  do  not  s<.-e 
*tV>  if  they  were  to  agree  that  a  witness  should  give  his  evi- 
"icttcfi  Quawom,  or  that  a  person  might  be  examined  who  hiis 
"0  sense  of  religion,  tboae  persons  might  not  he  examined, 
^t  thecobeeot  of  parttef  wUJ  not  allow  him  to  have  ark  afli- 
davit  read  which  is  nut  itdmissible.  I  shall  always  insist  on 
^*Mimouy  coming  in  tiie  form  In  which  it  is  legally  binding, 
*iid  shall  not  receive  any  other,  ereu  with  consent." 


Miller  p,  Salomoisi,  21  l^w  J.  (C.  P.)  IGl — 
(19th  April  lti52.) 

Abjuration  Oalk—Jew  bmitling  "  O*  the  true  faith  of  a 
Christian." 

TiK  words  "  on  the  trtte  faith  of  a  Christian,"  kt  the  end  of 
the  Ahjuraiiuii  Uxtli,  are  a  substuntive  and  essential  part  of 
the  (latit.  A  Jew,  therefore,  who,  in  tHking  and  subscribing 
the  oHth,  omitted  these  words,  was  found  lisble  to  a  penaltj  uf 
XSOi).  uiMltT  I  Qeo.  I.  St.  a.  c.  13,  §  17,  for  having  toted  in  tlie 
House     CumUHHls.    Martia  B.  diMenied. 


R.  r.  Justices  ok  Suffolk,  21  LawJ.  (Q  B.  1I.C.)1G9 — 
(liJth  April  1852.) 

Wften  a  Jitdgt  u  pertmalfy  interuted  in  a  ease,  he  thouldntirr 
from  the  Court,  ond  not  mertfy  tit  and  take  no  part  im  Ikw 

dtcition. 

At  a  meeting  of  Justices  of  the  Peace  In  Qatner  SessioDSr 
a  parish  appeiiled  agnuiitt  a  rate.  Une  of  the  Justices  present 
WNS  a  ratepayer  of  the  appellant  parish,  and  on  Ills  making 
remarks  and  pttiuting  out  parti  ot  the  evidence,  counsel  ob- 
jected to  his  doing  so.  Upon  this  tlie  Justice  said  be  would 
uke  no  part  in  the  hearing  or  decision  of  the  appeal,  and  be 
did  not  vote,  but  sat  tn  Court  till  the  final  decision.  On  ad- 
vocation to  the  Qaeen'a  Bench,  the  or<ler  of  the  Court  below 
was  held  Invalid,  owing  to  the  cuuduct  of  the  Justice  re- 
ferred to. 

Lord  CampbtU — "The  procewling  which  here  took  place  is 
much  to  becuiisared.  A  very  diff>:Tunt  example  is  set  by  JuUgea 
lu  WestmiiDiicr  HhII.  Lurd  Hult,  u|)uii  the  hearing  ut  a  ques- 
tion in  which  lie  was  pemoimlly  interested,  lelt  the  bentsh  and 
sat  by  the  side  of  bis  cimDN^I,  Hiid  I  did  so  in  the  Judicial  Com* 
mittee  of  the  Privy  Council,  when  [  was  Chaneellur  ot  the 
Diiehy  of  LnncHstvr.  It  wa»  only  yealerdny  that  my  brother 
Cntmpion  retired  from  Court  during  the  hearing  of  a  case  iu 
whldi  he  Inul  been  cuunsul  when  at  the  bar." 


Utse  t».  DBwnsRT,  21  Law  J.  (Q-B.)  276— 
(19th  April  1852.) 

Siampt — Not  a  PtomiuorySoie. 

rUintiff^ued|defendant  for  £100,  and  gave  Id  evidence  thi» 
docuineiit — 

'■  Modbury,  Feb.  12,  1849— Borrowed  this  day  of  Ur.  John 
ilyne,  mnneboiut.',  Ibe  sum  of  £100  lor  one  or  two  moutliH — 
cheque,  £100  on  the  Naval  Bank.      J  auks  Diwd\kt." 

Ditfendant  objected,  that  this  wiis  eitlier  a  promisaory-noto 
or  an  agreement,  and  In  either  case  required  a  stamp.  Tlitf 
Judge  admitted  it  without  a  stamp.  On  applying  the  verdlet, 
the  Court,  per  CampbtU  C.  J.,  held—'*  It  is  quite  clear  that  tbla 
documcut  does  not  require  a  stamp  ns  a  promissory- note ;  ftnd 
as  to  its  t>uing  an  agreement,  ]  thiuk  there  iti  no  binding  con- 
tract. It  is  nothing  more  tbun  a  simple  ackuowledgmrot  at 
tba{moDey  having  been  jiud." 


Mellbbsh  v.  Rippen,  21  Lav  J.  (Ezib.)  222 — 
(2l8t  April  1862.) 

Bill  of  Exchange — A  notice  of  diekonoar,  though  mit'Stating  ikt 
acceptor  to  be  the  drawer,  held  a  yood  notice. 

Plnintiff^  an  Indorsee,  sued  tlie  defendant  as  drawer  of  a  bin 
of  exchange  for  £64  oddx.  accepted  by  one  J.  Uimt.  Defen- 
dant pet  up  a  plea  of  "  no  notice  of  dishonour." 

At  the  trial.  It  was  proved  that  plaintiff  sent  this  notice 
to  defendant — 

"  I  beg  to  Inform  yon,  that  your  acceptance  for  £64 : 10 : 11, 
due  to-£q:,  drawn  \n  Ur.  J.  Hunt,  is  not  paM.  Vhsane  bare 
the  goodnwe  to  hand  ma  a  eheqtie  for  the  B«it$,  with  noting 
and  expenMB,  2/6.  per  return."  C  ^r^C\Cs\c> 

On  applying  the  rerdict^  the  ^^^^liitla^'NASiUT^M^ 
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fcctly  good  notice.  It  was  lmpa«ible  that  ths  defendant 
could  have  been  mi«l«d  by  it." 


R.  V.  John  Smith,  21  Law  J.  (M.C.)  Ill— 
(21th  April  1852.) 

Stealing  Receipt- Stamp—  Ptoiitrty— Poue»icn — A  pertonpro- 
Janing  to  pviif  momtg,  tablet  a  receipt -itamp,  and  after  getting 
,  it  tigiked,  runt  off  with  it,  but  without  paying  the  money — 
Did  he  tttal  the  piece  of  paper  f 

John  Smith,  the  pri»oQ<.T,  luld  the  prosecutor,  T,  HendenoD, 
to  come  to  bim  to  ^et  payment  of  wages  due  to  the  latter. 
After  makiDft  up  accounts,  they  fixed  the  balance  at  £4 : 1 1 : 1 1. 
upon  which  Smith  took  out  of  bis  pocket  a  6tl.  receipt-ntnmp, 
and  pnt  It  on  thu  table.  The  proHec»tor  (Heodersoii)  pulled  it 
towards  biin,  and  lutked  Smith  if  ho  (Ilundttrson)  fhotUd  write 
a  receipt  fur  £10  :  l&i.,  the  original  aoiuunt,  or  for  the  balance 
only.  Smith  replied,  *■  for  tliu  biilance,"  ami  wliile  the  other 
was  writing,  took  out  a  handful  of  silver  and  turned  it  over. 
When  the  receipt  was  written,  Smith  Uwk  it  np  and  walked 
oat  of  the  r^om,  and  in  reply  to  prosecutor,  who  followed  him 
llioutioff,  "  Smith,  you  have  not  given  me  the  money,"  safd 
"It's  all  right."  Tlie  money  was  never  afterwards  paid, 
thoagh  often  atiked.  On  thi-se  ^tti,  Smith  was  Indicted  for 
Itealliig  the  piece  of  stamped  paper,  "  the  property  of  Thumus 
Henderson,"  and  found  gi  ilty. 

The  Court  held,  per  Paria  B. — "  This  receipt  was  never 
handed  to  the  prosecutor  except  for  the  parpose  of  writing 
hb  name  upon  it  in  the  presence  of  the  prisoner,  vonsequently 
ft  never  was  in  the  possewton  of  the  prosecutor  independ<,utly 
of  the  prisoner.  It  never  was  intended  that  the  receipt  should 
be  the  property  of  the  prosecutor.  If  payment  bad  Iwen  made, 
h  would  have  Ijeen  delivered  overto  the  prisoneras  his  voucher. 
There  was  therefore  no  larceny."   Judgment  reversed. 


Webb  v.  "Woolls,  21  Law  J.  (Ch.)  625— 
(2Gth  AprU 

Will — Conitf  uction — Absolute  Beqtieit — not  a  mere  Trutt. 

A  testator  left  this  will — "  All  my  property,  of  whatsoever 
description,  whether  In  possession,  reversion,  remainder,  or 
expectancy,  or  which  I  may  be  possessed  of  at  the  time  of 
my  death,  I  give  and  bequeath  the  etome,  and  every  part 
thereof,  unto  my  dear  wife  Jane,  her  executon,  administra- 
tors and  assigns,  to  and  for  their  owo  use  and  benefit,  upon 
the  fullest  trust  and  confidence  reposed  in  her,  that  she 
will  diKpOKe  of  the  same  for  thu  joint  benefit  of  henwU  and 
my  cliildren." 

V.-C.  KindenUy  held,  that  the  widow  was  entitled  to  hare 
the  entire  residuary  property  absolutely  for  her  owo  use  and 
lieneflt,  and  that  she  was  not  a  mere  tmsteo  for  the  children, 
tboujch  the  Utter  clause  tA  the  aeatence  appean  to  contradict 
the  prior. 


RicKETTS  V.  East  and  West  Isdta  Docks,  &c.  R.  Co., 
21  Law  J.  (C.  P.)  201— 28th  AprU  lbo2. 

Companies  CUuses  Act — RHitway  Fevces — Cutile  Straying 
on  Bnilway — Linbility — //  A'»  cattlt  tretpau  into  B't  parh, 
and  then,  through  3"$  imptrjeet  ftnee,  go  upon  the  railway  and 
are  killed,  the  company  are  not  Huble  to  A,  either  at  eoMMoa 
law,  or  by  the  Companiet  ClauMtt  Act. 
VUinii&^e  sheep  trespiescd  into  an  adjoining  park  bdon^ng 
to  B,  whidi  idjuiiwd  tba  defendants*  railway.   The  Companies 
Clauses  Act,  8  &  9  Vict.  c.  30,  §  68,  (the  Scotch  Act  being 
8  &  9  Vict.  c.  33,  §  60),  imposes  the  common  law  duty  of 
kee|»ng  secure  the  fences  along  the  railway.     The  sheep 
having  got  through  B'a  imperfect  fence  on  to  the  railwiy,  and 
being  kiUed,  plaiattfl  eaed  tba  oompaoy  under  the  above 
oUue.    The  coBpany  deleaded  themselves  oa  the  ground, 
that  as  tfcwaa  B's  ftnea^  ih^  ware  only  llsUe  as  ag^Mt  B, 
and  tharefim  objected  to  the  relennqf  of  the  Bomnons.  Th» 
Conrt  bdd,  per  Jerw  C  J.— "It  U  not  scvpHted  chat  the 


sheep  were  killed  wllfnllv,  or  1^  the  negllgeat  driving  of  the 
defendanu'  servants.  Uiider  these  circumstances,  altboo^ 
the  owners  of  the  park  adjoining  the  railway  would  be  en- 
titled to  maintain  an  action  for  an  injury  done  to  their  eatlls 
straying  from  their  park,  the  plaintiff  would  not  be  entitled  to 
du  so.  The  plaintiff  had  no  right  to  have  his  beasta  iu  the 
park  adjoining  the  railway.  The  Companies  Clataat^  Act, 
§  66,  has  not  varied  the  ordinary  common  law  liability  ;  it 
has  merely  cast  on  the  company  the  liability  to  noake  and 
nminuin  feocea  as  against  the  owners  or  occupiers  of  s^ 
Joining  fields,  and  no  others.  The  plaintiff  her*  ia  a  mm 
suangeTi  and  has  no  title  to  sue." 


Steplktos  v.  Ohoft,  21  Law  J.  (Q.  B.)  247 — 
(28tli  April  1852.) 

Proaf—Hutband  and  Wtfe^Evidnce  At*. 
Under  the  bte  Act  (U  &  15  Vict.  e.  99)  allowing  paitSm  to 
be  witnesses  in  their  own  cause  In  BngUnd— thst  die  wife 
of  a  party  is  not  a  competent  witness  lor  or  against  k«  bBslmnd. 


Wbitehxad  u.  Lord,  21  Law  J.  (Exch.)  239 — 
(30th  April  1832.) 

Lsw-Agent's  Expenses— Belation  of  AttMtiey  and  Ctieai- 
SuiMg  Ctitmt  fir  Xeeeaat — Prtmriptiim-^Prttm  A.»itef- 
The  defendant  was  executrix  of  Ann  Lord,  who  employed 

the  plaintiff  to  act  as  her  solicitor  in  a  Chancery  suit,  prior  Is 
I H40.  No  step  had  been  taken  in  the  suit  since  1 840,  and  Aaa 
Lord  died  in  I8!V1.  The  solieitor  thereupon  demanded  a  pay- 
ment to  account  from  her  executrix.  In  detiult  of  which,  he  a^ 
he  would  give  op  the  case.  She  refuted,  and  he  sued  Ibr  the 
whole  of  his  bill  i^uosts.  Defendmit  set  np  a  plea  trf  pwieriprina, 
^6  years.) 

The  Court  held  that  prescription  did  not  apply.  AriT  &— 
"  An  attorney  cannot  sue  fur  his  expenses  tUl  tKe  (ad  ol  the 
suit  If,  however,  he  wishes  money  to  go  on  with  ait  aav 
stnge,  be  must  give  a  fiiir  and  reasonable  notice  to  the  AeM. 
U<.>re  the  suit  is  merely  asleep,  not  ended.  Frescriptioii,  tbec*- 
tnre,  only  runs  from  the  date  of  the  solbUtor*!  notioa  for  apsy 
ment  tu  account,  viz.  from  18&1." 


TuoMAa  V.  Gnoss,  21  Law  J.  (Exch.)  251 — 
(30th  April  1852.) 

Payment — Compenaaiion — Money  being  offi^red  on  a  ccwdiriea. 
keeping  the  money,  but  repudiating  the  evndUi«m. 
A,  owing  B  £25  on  an  overdue  bill,  weut  to  B's  ofBce^  and, 
in  B's  absence,  paid  bis  clerk  £9  in  cash,  and  gave  m  ftve^ 
bill  for  the  bulance,  with  interest,  being  £17 :  lOs-.  and  Udd  the 
clerk  to  get  bis  maater  to  accept  the  cash  a?  part  payment,  aad 
to  take  the  fresh  bill  in  renewal  of  the  btUance.    B  ret'.nied 
the  fresh  bill,  but  kept  the  £9,  saying  be  would  apply  H  to- 
wnrd»  another  debt,  which  he  allei^ed  to  be  due.    A  theb  dc> 
manded  back  tho  £9,  which  was  refused,  and  B  sued  bim  foe 
the  whole  £25-    A  pleaded  payment  of  £S  as  to  part  of 
the  debt. 

On  the  above  facts,  the  Oonrt  was  equally  dlviiled.  PoOai 
0.  B.  andP^f  B.  held  the  facts  were  evidence  of^ysMwlof  ihr 
£9,  for  B  bad  no  right  to  keep  the  money  unku  he  compficd 
with  [he  condition  on  which  it  was  tendered.  A  meant  it  as 
payment,  and  B  could  not  alter  its  character  by  reftmiiV 
to  lonew  tbe  hill,  w  gtvu  back  the  money.  Piakm  K.  aad 
Martin  B.  held  tbe  facts  were  evidence  only  of  Bat«ff  or  «8M> 
pennation,  because,  when  a  debt  is  not  paid  on  tbe  dagr  ik 
becomes  due,  it  then  requires  the  assent  of  both  padlMr  *»* 
any  proposlUon  intended  as  payment. 
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Small  «.  Batho^  21  Law  J.  (Q.  B  )  264^ 

,       (3d  May  1S52.) 
Kxpattet  of  117/iMM  idemli/gug  the  Defendant-- 
AudiUag  AeeouHtt. 
Tills  waf  an  action  for  crimiiMl  cQnTermtion,  and  the  plaintiff 
had  certnin  witnesses  wlio  coulj  give  evideDce  aa  tu  the  per- 
son who       the  wrong,  but,  nut  knowing  hia  oanie,  tliey  re- 
quired first  to  aee  liitn  in  order  to  identity  him.  Accordingly, 
tliey  spt- nt  nine  days  in  London  trying  to  lee  defendant  for  this 
poriKWc.  but  were  unable  to  do  ao.   On  auditing  accounts,  the 
auditor  diaallowed  tlie  expeaaea  of  these  nine  days  to  tlie  suc- 
ct-ssful  plaintiff  because  Ui^  were  expenses  in  getting  up  the 
ciu»e,  and  not  incidental  to  the  trial— iTtU  by  the  Queen's 
B<!>ich  that  the  auditor  was  right,  as  tliey  were  In  fact  the  costs 
of  quailing  tlie  vitneaaea  to  giie  evideaoe. 


Lloyd  v.  Hbnbt  Olitkr,  21  Law  J.  (Q.  B.)  807 — • 
(4th  May  1852.) 
Bill  of  Exchange— IFAetAfr  the  follomvig  u  a  Bill  or  a  JVbis, 
orbotk. 

An  instnunent  was  drawn  thns : — 
•*£99 : 168.  London,  July  17. 1851. 

"  Two  months  after  date,  I  promiae  to  pay  Hr.  T.  R.  Lloyd  or 
order  the  anm  of  nlDety-abie  pounds  fifteen  shillings  for  value 
received.  HuaT  OLtvsa. 

"John  Edward  Olirer,  Birmingham," 

Acrutu  ihe  instrument  was  written — "  Accepted  payable, 
Spooner,  Attwood  and  Co.,  Bankers,  London. 

"  EowASD  Olitsb." 

The  payee  seed  the  drawer  Henry  Oliver,  and  treated  the 
imtrumeut  in  the  pleadings  aa  a  bill  of  exchange.  At  the 
Jury  tti&l,  the  Judge  treated  it  also  as  a  bill.  A  ntiW  trial  was 
moved  for  on  the  ground  of  misdirection. 

The  Court  held,  per  CampbtU  C.  J. — "  I  am  clearly  of  opl- 
nlua  that,  as  t^nat  Henry  Oliver,  this  may  be  treated  as 
A  btl]  of  tixcbangfl,  even  before  it  waa  accepted,  because  it 
U  directed  to  John  Edwatd  UUver,  and  that  moat  mean 
ttut  he  ifi  rttqneited  to  pay  the  money  therein  mentioned 
at  two  mouti^  after  date;  this  is  clearly  the  meauiug,  at 
Itiiut  aa  against  the  present  defendant.  I  do  not  reject  the 
Words  'I  promise  to  pay,'  as  i^inst  him.  They  may  be 
cnn^trued  aa  expressing,  what  would  be  implied,  that  the 
dniwer  will  pay  if  the  acceptor  does  not.  If  tuere  is  such 
an  equivocal  iugtritment,  it  may  no  doubt  be  treated  as  n 
pvomi&sorj-.note,  and  the  maker  is  not  entitled  to  notice  of 
dishonour,  which  is  all  that  is  decided  in  Edit  v.  Bury,  6  B.  & 
Cr.  433." 

CrompUm  J.— "It  1r  an  equlTocal  instrament,  but  It  is  most 

liku  a  bill  of  exchange." 
Thu  aew  trial  was  refused* 


WiLDK  ti.  SHEniDAH,  21  Law  J.  (Q.  B.)  260 — 
(7th  May  ldo2.) 
Jariidiction — Lex  LoH  —  JSiV/      exekunge  drawn  at  ome  place, 
aecepted  at  another,  awt  Hit  to  the  drawer  at  thejint  place, 
and  at  latt  dishonoured,— within  which  jurisdiction  the  cause 
itf  action  ariaee  f 

riaintifT,  rcMdin?  at  Norwich,  drew  a  bill  on  the  defendant 
at  thrt^  mouths,  addressed  to  the  latter  at  26  Oreaham  Street, 
Loudon.  De  fendant  in  London  accepted  it  thus — ''  Accepted, 
U.  B.  Sheridan  —payable  at  Roberts  and  Co.,  bookon,  London," 
and  then  sent  it  to  the  plaintiff  at  Norwich.  Plaintiff  in- 
domed  the  bill  over  to  a  third  party  at  Norwich,  but  it  waa 
dlxhonoured  at  maturity,  and  plaintiff  was  compelled  to  pay 
tlw  indorsee.  He  now  sued  the  drawer  in  the  County  Court  at 
Norwich.  The  County  Coart  Act  (9  &  10  Vict.  c.  95,  §  60) 
riAyn,  tliat  the  plaintiff  may,  by  I«ave  of  the  Court,  sue  in  the 
particular  Court  "  within  which  the  came  of  action  arose." 
The  question  waa,  whether  *■  the  cause  of  action"  here  arose 
within  the  County  Court  at  Norwich. 

Coleru/ge  J.  held — "  Assoming  that  the  cause  of  aeUon  was 
made  up  of  the  contract  and  the  breach  of  It,  It  wu  argned 


by  plaint!^  that  this,  being  a  general  acceptance,  bound  the 
defendant  to  pay  everywhere,  and  therefore  at  Norwich, 
wliere  plaintiff  was  when  the  bill  became  due — that  the 
breach,  therefore,  was  at  Norwich,  by  the  non-payment  there 
al  maturity — and  further,  that  the  acceptaocu  itaelf  wati  not- 
perfect  unUl  the  bill  had  been  delivered  to  pliutitiff  at  Nor- 
wich, so  that  the  contract  also  must  be  cooHidered  as  having 
been  made  thure.  Now,  one  purpose  of  an  iudoiseuient  is  to 
pass  the  property  in  tlie  bill,  and  that  purpose  is  not  effected 
until  actual  or  constructive  delivery.  But  the  acceptor  has 
DO  property  in  the  bill  either  before  or  after  acceptance ;  he ' 
most  be  anpposed  to  receive  the  drawer's  paper,  and  on  It  to 
write  his  promise,  without  in  any  way  altering  the  property 
in  the  bill.  He  may,  indeed,  before  any  commuLicatiou  to  the 
drawer  of  the  act  done,  revoke  it-~{Cox  v.  Troy,  5  B.  and  Aid. 
474) ;  but  his  promise,  unless  so  revoked,  is  complete,  and 
takes  effect  from  the  time  when  it  was  made.  Story  (Conflict 
of  Laws,  §  317)  aays — 'The  rule  is,  that  debts  have  uo.jijiu,  but 
accompany  the  creditor  everywhere.  The  liolder  of  a  bill, 
then,  taki.B  the  contract  of  the  acceptor  as  it  was  originally 
made,  and  as  it  was  in  the  place  where  it  was  made.  It  is 
there  that  tlie  promise  is  made  to  him  to  pay  everywhere.' 
There  can  be  no  doubt  upon  this,  that  where  a  bill  is  sent 
from  onu  country  by  the  drawer  to  the  drawee  in  anoi  her,  who 
there  accepts  it,  and  returns  it  to  the  drawer,  both  Voet  and. 
Story  wonld  hold,  that  the  contract  raised  by  the  acceptance  . 
was  made  in  the  country  of  the  drawee,  that  being  the  place 
ad  quern  deetinalur  a  iHdem  aeeeplatvr.  I  think,  tlierefore,  the 
contract  here  was  made  la  London,  and  the  whole  cause  of 
action  did  not  accrue  at  Norwich." 


Gabb  v.  La»oa8hibb  and  Yorkshirb  Bailwat  Co., 

21  Law  J.  (Exch.)  261— (8th  May  1852.) 
Railwiiy  Cairiers — Grois  Negligence— railica]/  eetig»Hij/,]a» 

carritn,  may,  by  special  contract,  exempt  themselves  fiom 

liabililtf  for  grots  negligeuee  on  their  part. 

1  luintiff  sent  his  horse  by  railway,  and  at  the  foot  of  the  rail- 
way ticket  or  waybill  received  for  the  liorse,  were  these  words — 
"  This  ticket  is  issued  subject  to  the  owner's  undertaking  all 
risks  of  conveyance  whatsoever,  a*  tlte  compauy  will  not  be 
responsible  for  any  iigary  or  damage  (howsoever  qansed)  oo- 
curriug  to  live-stock,  of  any  descripUon,  travelling  upon  tha 
L.  and  V.  railway,  or  in  their  vehicles."  Tlirough  ttie  gross 
negligence  of  the  railway  company,  the  horse-bux  was  propelled 
agaiuiit  certain  trucks  so  violently,  tliiit  the  horse  was  serious^ 
daninjfed,  and  died  in  consequence.  Xlie  plaintiff  sued  tbeoom- 
paiiy  tor  damages.  ' 

On  moving  to  apply  the  verdict,  the  Court  held— ifarfui,  B. 
"Tills  is  the  case  of  a  special  contract,  which  tlie  pluiittiff  has. 
adopted  and  assented  tu.  Without  doubt,  at  common  law,  a, 
carrier  is  entitled  to  make  a  special  contract  If,  indeed,  he 
refuses  to  carry  goods  except  on  the  terms  of  a  special  coetract, 
he  is  liable  to  an  action  ;  but  if  he  makes  a  special  contract,  it 
must  be  abided  by.  The  Carriers  Act  (1  Will.  IV,  c  68)  says 
that  a  special  contract  may  be  made.  What,  tlien,  is  the  spe* 
cial  omtract  here?  Clearly,  that  the  company  are  not  to  be 
resnonnible  for  fcntss  negligence." 

Parke  B.— "  We  ought  not  to  fritter  away  the  awaning 
of  contracts  merely  for  the  purpose  of  making  men  careful 
That  is  a  matter  we  are  not  bound  to  correcL  Tlie  legis- 
luture  may,  if  they  please,  put  a  stop  to  contracts  uf  this 
kind;  but  we  have  nothing  tu  do  with  them  except  to  io- 
lerpreb  them  when  they  are  made." 


Great  Northerk  R.  Go.  v.  MorvillEj  21  Law  J.  (Q.B.) 
.     31U--(10th  .May  1852). 

Railway  Carriers-^ Special  Agreement — Limiting  Liability — 
Whether  printed  coaditiont  on  a  railway  ticket  amoaa^  to  a  afo- 
tulary  nutica  under  the  Carriers  Act,  or  to  a  speeial  eeaCrocf. 
This  was  an  appeal  from  a  County  ConrL  Re^joDdant 

MorviUe  took  his  hoTS»  to  the  railway  statipn*  and  paidjita 
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*'TltiB  ticket  it  iuttcd  rabiject  to  the  owner's  oodert nking  to  bear 
«ll  risk  of  ii^ury  oupvejranee  and  other  contingendea,  &o. 
The  company  will  nut  be  reiponsible  fur  any  damage,  however 
caused,  to  tiorsea,  cattle,  &c.  I  bure  examined  the  CRrrlatrea — 
I  am  Mtlafled  with  tlielr  eflciency  and  aafety. — Jobn  Mob- 
TtLLB."  The  hone  was  injured  during  tlie  joamey,  and 
Morville  aued  the  company  tor  tha  damage.  The  quettiou 
vaa,  what  was  the  legal  efl^-t  of  the  printed  ticket  signed  by 
the  owner  of  the  horse-  The  latter  contended  it  was  merely 
iinotioe  onder  the  Carriers  Act  (11  Geo.  IV.,  and  1  Will. 
IV.  0.  6S,  §  4).  widch  must  be  treated  as  Toid.  The  Radiray 
Company  contended  U  amounted  to  a  speelal  contract,  under 
v^ick  they  were  protected. 

The  Cinut  heM,  per  £iie  J.— "The  Carrien  Act  prorldea, 
that  '  public"  oetices  ahould  be  no  longer  of  any  avail.  But 
by  S  6  every  carrier  it  left  free  to  make  a  special  Hgreement 
with  the  party  sending  goo<is.  It  is  perfectly  clear  that  the 
company  anderlook  to  carry  the  horse  upon  tlie  terms,  ttiat 
they  were  not  to  be  responsible  for  damages  that  might  ha)>- 
peu  to  it.  The  consideration  for  tlie  plaintiff  »ftsenitng  to 
the  agreeuieot.  was  the  carriage  uf  the  horse  by  tlie  defim- 
danta  on  the  payment  of  the  tare.  Wlwther  the  owner  had 
signed  the  paper,  or  whether  tlie  clerk  had  mentioned  the  terms, 
or  whether  the  latter  bad  delivered  to  the  plaintiff  «  ticket 
•qring  wliit  the  terms  were,  tliere  would  have  been  in  each 
cue  good  evidence  of  an  agreement  between  the  parties.** 


GnANTHAM  Casal  Co.  V.  Amberqate,  Jkc.  R.  Co., 
21  Law  J.  (Q  B.)  322~(10th  May  1852.) 

Statute — Constroctioii — Maaning  of  "from  and  immedtaUlg 
after  tkt  opadng  of  the  railway  between  A  and  G  for  pub- 
lic use." 

,  It  was  proposed  to  form  a  railway  from  Ambergale  to  Boston, 
tbrough  Nottingham  and  GrHnihHm,andit  was  known  tliattliu 
line,  when  open  from  A  to  K,  wutilii  cntnpete  witli  and  injure 
the  K  oatut,  and,  whfn  open  from  N  to  G,  would  in  like  man- 
ner  compete  wittl'and  injure  the  Gcahal.  At  length  a  private 
act  of  parliament  (9  &  10  Vict.  c.  ISO)  was  obtnined,  which 
anttKnixed  the  formation  of  the  whole  rnilwuy  from  Amb^Tgnte 
to  Boston,  but  stated,  that  it  was  intended  (hut  the  canals  and 
railway  sbonld  be  worked  In  connection,  and  that  the  cbhhI 
companies  sliould  be  incorporated  witli  the  railw-ny  company. 
Section  73  enacted,  "  that  from  aiid  immediately  after  tlie  open* 
log  of  the  railway  between  A  and  G  fi>r  public  use,  the  com- 
pany hereby  incorporated  shall  be  liable  to  pay  to  ttie  commit- 
tee, &c.  of  tiie  M  canal,  for  the  use  of  the  piersons  whi>,  at  the 
time  of  the  opening  of  the  railway  between  A  and  G,  shall  be 
proprietors  of  the  N  canaL  t^e  sum  of  lor  and  in  lieu  of 
each  share  in  the  N  canal."  The  railway  was  afterwards  made 
and  opened  for  a  portion  only  of  the  distance  between  Amber- 
gate  and  Grantham — viz.  from  Nottingham  to  Grantham,  and 
it  was  disputed  whether,  under  the  above  clause,  the  railway 
company  became  bound,  on  the  opening  only  of  this  portion  uf 
the  line,  to  pay  for  the  canal  shares.  Tlie  Queen's  Bench  held, 
that  the  words  "  between  A  and  G"  meant  "  the  whole  dis- 
i*nc6  between  A  and  Q,"  and  tliat  the  railway  company  were 
nut  liable. 

'  On  appeal  to  the  Excbeqtier  Chamber,  It  was  held  by 
seven  to  one  of  the  Judges,  that  the  Queen's  Bench  were 
wrong,  and  the  words  nieant,  "  for  any  part  of  the  distance 
between  A  end  G."  The  ratio  decidendi  was,  that  as  the 
wofds  were  In  a  certain  degree  ambiguous,  the  Court  must 
look  to  the  context  to  determine  in  what  tense  they  were 
used,  and  what  wai  their  meaning. 


Gbeat  Webtken  R.Co.  v.  Goodham,  21  Law  J.  (CP.) 
197— (11th  May  18.02.) 

R^lway — Luggage  Stolen— Liability — Bye-Laws — A  bge  law 
wilt  not  alter  a  railway  eompany't  common  law  UabUitj/,,u»ltM 
dalg  pabUtked  at  the  act  of  parliameiU  direett.      .  . 
This  vtaa  an  afipeal  from  » County  Court.   Hiss  Qoodouui 
took  a  aecond  dsM  ndlway  ticket,  and  deBvared  her  Inggaga 
inta  tlie  haiida  of  the  iwlway  porter,  telUng  bin  where  she  wai 


going,  and  saw  blm  label  tier  three  boxes.  At  Itie  end  oi  lb« 
journey,  one  box  was  misdnf;,  having  Imicd  atolcn.  Hiic  wed 
the  company  for  ita  value,  (;t35). 

The  conipHny  Bt-t  up  oa  a  defence  the  following  bye-la* 
■*  Every  first  claos  pasxenger  will  lie  allowed  112  fc,  And  evtrr 
Bccoml  class  ptuwenger  64}  ft  of  Ingguge,  free  of  elMr>n-;  )«.( 
the  company  will  not  l>e  reitponKililu  lor  the  caru  of  tiu  raai', 
unlets  booked  and  paid  for  accordingly  "  The  evidcnci:  ^.k 
nut  sliew  that  the  plaintiff  Goodman  knew  uf  the  liyt-Wi. 
or  that  the  company  had  dnly  prucwdcd  upon  it. 

Held  that  tliu  jury  were  right  in  finding  for  the  pl  jnfl 
as  there  was  nothing  to  ahtiw  that  the  prima  facia  liabilitj^l 
the  company  bad  been  at  all  varied. 


Takbisco  v.  PACirico,  21  Law  J.  (Excfa.) 
(Ist  June  1852.) 
foreigner   Suing  in  England — Blaailaiury — If  a  Seotsmn. 
wishing  tu  sac  in  Snglaml,  ya  and  reeida  there,  thamgkjw  tie 
temforarif  pmrpaat  ontg,  he  wiU  net  be  repaired  /ejfas  mtnritg 
for  costs. 

The  plaintiff  osuftlly  resided  at  Athens,  but  can*  ovet  to 
England  fitr  the  express  pnipoee  of  bringlBfr  thia  actkm.and 
bail  l>een  residing  therefor  the  latit  four  muothii.  UefeuJabt 
applied  to  the  Court  to  coin{>el  plaintiff  to  fluri  Mtvnrity. 

The  Court  held  "  the  practice  is,  not  to  n-qufnt  nfcnritv  k* 
costs  from  a  foreigner,  being  plaintiff,  If  he  is  here  in  Euglnl 
If  it  wore  otherwise,  our  Courts  would  be  sfaut  a^oet 
foreigner  unless  be  could  flitd  security." 

Aldertm  B.— "  1  think  it  Is  enough  if  he  states  he  is  leodcst 
here.  That  he  Intends  to  remain,  Ih  a  worthlesa  statracsi, 
for  be  might  at  aiyr  time  change  hhi  inti-ntion." 


'   BoTosoBii^D  V.  BoTAL  Mail  Stbau-Pjickkt  C*,  si 
LaW'J.  (Exch.)  2T3-<^  1^^) 

Bill  of  lading — Construction — **  RobberH"_**  Dan^  oi 
Road."  —  When  a  box  it  ttolen  in  trantit  bg  raib^  is  tim 
eountrg,  thit  it  not  a  hat  bg  "  robbert,"  orbg"  datgm  ^  t^t 
road." 

•  Defendant  receiveil  1 1  boxes  of  gdd  dust  at  Fanatna,  Sank 
America,  to  be  delivered  safe  at  the  Bank  of  England,  bat  (tbe 
bill  uf  hiding  statel)  "  the  act  uf  God.  tlie  Qneen's  cocaun. 
pirates,  robbers,  fire,  aocidenu  flrom  macbineiy,  bt^en,  sad 
steam,  the  dangers  of  the  seas,  roads  aud  rivers,  of  wlMtmf 
nature  or  kind  soever,  excepted."  The  boxes  reached  SmuW 
ampton  safely,  but  in  transit  thence  to  London,  one  of  ibtnm 
stolen.  Plaintiff  brought  an  action  of  damages  for  its  vai« 
(£3000)  against  defendants.  The  jury  found  that  it  had  bea 
lost  owing  to  the  negligence  of  the  railway  company. 

Un  applying  llie  verdict,  defendants  argued,  that  as  tk 
was  lost  owing  to  "  rubbers,"  or  at  least  "  dangers  of  the  imiC 
they  were  not  liable.  Plaintiff  eonira~li  cuuld  not  bt 
ben,"  for  there  was  no  violence  used ;  at  all  events,  tbfM^ 
here  used  must  be  held  to  apply  to  acddents  io  fureigalK^ 
runs  countries,  and  uot  to  a  theft  in  a  peacmbio  couattrKs 
this. 

The  Court,  per  PoUoA  C.  B.  held— "We  tWnk  the  <f* 
nary  meaning  of  the  words  must  be  fuiluwed,  aud  not  tij 
strict  legal  or  technical  sense.  But  we  must  also  look  at  P 
circnmstaiieefl  under  whteb  the  contract  was  made,  and  ti 
peculiar  subject  to  which  it  apptievl.   Taking  these  into  c» 
sideration,  we  cannot  doubt,  that  "  robbers"  here  means,  «a 
"  thieves,"  but  "  robbers  by  force,"  to  whom  the  tam  is  nues 
usually  applied, — tliongh,  in  common  parlance,  it  is  often  sfK 
plied  to  every  descriptitm  of  thef^.    We  think  the  word  -*  nMtt 
may  be  explained  by  the  context  to  mean  "  marine  raedii''  is 
which  vessels  He  at  anchor ;  or,  if  roads  on  land,  then  iht 
**  danger*  of  the  road"  are  those  which  are  immediately 
by  rtmds,  as  the  overturning  of  carriages  in  rough  and  prvcii*- 
tuns  places.  Our  judgment  is  therefore  for  plawtiK'  ' 

D  ig  iti  ee^J-b^Xj  O  Og  IC 


UAVING  REFERENCE  TO  SCOTCH  LAW. 


Gkbat  Nf^tTHBRK  U.  Co.  V.  SaBpHKBD,  21  Law  J. 

(Exeh.)  286— (19th  June  1853.) 

l-iilwNv— PM»*ei)|»r— /ira./Mt«triijrcr  curry  wurehan^ixe  along 
with  hit  In^yt,  it  it  at  kis  amm  rinb,  umku  tktra  it  tome 

iftecial  contract. 

This  wait  an  appeal  from  a  County  Conti.  Appellant  was  a 
tliint  clafs  paMsenger  hy  nn  cxcnrsion  train,  and  he  carried, 
]>acke<l  up  along  with  hh  lu^ifiace,  Bome  merchandize.  There 
WRS  no  epecial  Agpmment  between  the  parties,  and  the  pas. 
»cnger,  witfaont  intending  to  conceal,  did  not  tell  the  coin- 
laey  that  lie  had  Hitch  merchandize.  Both  In^ge  and 
merchandize  were  lost,  and  he  sued  the  company  for  thfir 

Tlie  Coort  held,  per  Parict  B— "  In  this  case,  there  being  no 
*p«ial  contract,  the  defendants  were  only  bound  to  carry  the 
Iituntiff  and  hif  JupgafK.and  under  that  term  maybe  compriiied 
l^ctotbiDK.  and  evetytbing  required  for  hia  peraooal  conve- 
DMitfe,  ami  perhaps  even  a  lunall  present,  had  he  had  snch 
with  him,  or  a  book  on  tiie  journey  may  also  be  included  tn 
that  UTm  ;  but  they  were  certainly  not  bonnd  to  carry  mer. 
chandiK  und  iRat«riala  intended  for  trade,  and  to  be  sold  at 
a  profit.  If  the  company  had  had  notice  of  what  tho  paawn- 
Ker  was  (VT^-ing,  they  might  have  refused  to  carry  it  without 
an  adilitioual  payment ;  but  the  respondent  so  condocted  him- 
self (peibafv  without  any  fraudulent  motive)  that  they  had  no 
opportuflity  of  acquiring  tliin  knowledge.  If  it  was  not  iu- 
li-oded  aa  a  fraud,  it  was  In  effect  the  same  thing."  FkdDtiff, 
thirni&ire,  recovered  only  fur  bis  clothing,  &c. 


iLixrawoitm  V.  Cooks,  9  Hare  37. 

LcKBcy—  Gift  to  all  ckilJren  except  0tank)  U  good  to  all, 

A  wMow't  will  ran  thus "  To  all  my  gnuidebildren.  with 

the  ezcepHoa  of  one,  vis.   ,  I  will  and  bequeath  the 

nmtiu^r  ttl  the  ptooecds  of  ny  property,  after  paying  the 
aibrenid  £500,  share  and  ihare  alike,  to  thtmi  and  their  heirs 

for  eter." 

On  coDstruction  of  this  clause,  T.-C.  Tamtr  said—"  I  mnrt 
«f>i»i(]6r  the  testatrix  ns  not  having  made  up  her  mind  whe- 
Ibifr  she  woidd  except  any  of  her  (rrnndchildrcn,  or  which 
«»f  Ibem,  from  the  benefit  of  her  residuary  betiucKt;  and  in 
the  absence  of  any  expresnlon  of  her  detenulnai  ion  to  except 
anr  particular  unuidcbild,  the  gift  wlU  take  efect  in  &Tour  «f 
tile  grandchildnin  aa  a  chia." 


FoEEHAN  r.  LoM-vs,  9  Hare  109,  (Ch.) 

CompniMitian — Trunree  nt  Sertlemeiir  a  Cri-i)ii(ir  r.f  Legsree-^ 
An  execator  of  a  viU,  who  i*  a  creditor  of  a  (egutte,  ea»»ot 
jJead  eompemiMtUm  to  am  aetitm/or  tke  tegaeg. 

The  deAtiidant  was  executor  and  residuary  legatee  of  a  will, 
1>T  which  £1000  was  l>eqiifathed  to  the  plaintiffs  author.  Part 
<>f  tbelepicy  had  Wen  ))Hid,  wlien  defendant  became  cautionur 
(■tplalntlfTs  author,  who  bttcame  liaolirupL  Defendant  was 
«sT)«d  oii  to  pay,  and  diti  )iay,  as  cautioner,  more  than  the 
'«JaBte  of  the  legacy  ainountt^  to.  Pl^ntift,  as  trustee  on 
Uie  Wnkiapt  etitate,  sued  for  the  balance,  and  defendant 
ctalmed  to  retain  it  by  way  of  set-off. 

V.-GL  Turner  naid  there  was  no  retention — "The  rule  of  set- 
•^ff  is  deHved.  not  from  statute,  hut  from  the  civil  liiw.— 
B.*  16,  t.  i,  de  Complus,  (§  8,  23.  Our  courtn  ot*  equity 
have  never,  except  under  special  circumstances,  allowed  crous 
demands  exisiiuji;  in  different  rights,  to  be  set  off  the  oue 
agatcBt  the  other.  Agreement,  ex(ireas  or  implied,  may  no 
<walrt  cuufer  such  a  right,  and  dlght  circumstances  will 
nise  the  presumption.  But  there  is  no  ground  for  such  pro- 
mmptlon  here,  the  special  circunuttauces  excluding  the  no- 
tion that  such  an  agreement  had  been  made.* 


Webb  v.  Direct  London  and  Portsmouth  R.  Co., 
9  Hare  12y,  and  1  De  G.  M'N.  A  G.  529. 
BpeciBc  Performance — Withdrawing  opposition  to  Bill  iu  Par- 
liament—  Company  abandoning  intention  to  tak§  Im4-^ 
Remedy  uj  Landowner. 

The  defendants,  promoting  a  ndlway  bill  in  parliament  fn 
1845,  made  an  agreement  with  the  plaintiff,  a  landowner  who 
thn'at«ned  to  oppose  them,  that  u  he  wonld  withdraw  bis 
oppofiitioit,  they  would,  when  the  act  was  passed,  pay  a  gioM 

S'lm  for  the  purcliase,  and  consequential  damage  to  his  property. 
Plaintiff  also  'signed  a  memorandum,  that  "in  the  event  of 
the  act  of  parliament  not  being  obtained,  the  agreement 
for  purchaw  sluili  be  nail  and  void."  A  deeid  vas  thereafter 
<-xeviili<d  between  the  jiartlee,  Mating  the  oonsideratloa  to  be, 
tlie  wiiiKlrawal  of  pbiintiff 's  oppoirftioB  to  the  bill.  The  oppO- 
nilion  WHS  withdrawn,  and  the  bill  pasMd.  The  company 
entered  on  the  land  for  the  vurpose  only  of  surveying  and 
tHiiing  levelx,  and.  finding  difficulties,  abandoned  the  under- 
ukiug,  and  therefore  did  not  need  the  {daiutiff^  land.  He 
tluin  fued  them  for  specific  performance  of  the  agiuement. 
They  pleaded— I.  that  the  ugreftment  was  condlUonal  on  the 
Innd  being  required  for  the  railway  ;  2.  that  the  sum  agreed 
oa  WHH  for  price  of  land,  and  consequential  damage,  and  that 
the  price  cannot  now  \k  distiuguiahed  in  amount;  3.  the 
powers  of  the  company  having  ceased  after  five  years,  they 
cannot  now  take  tbe  land ;  4.  it  is  liard  that  they  should 
have  to  take  what  U  of  no  use  to  them.  V.-C  Timur  held 
that  tliey  must  take  the  land — "That  the  agreement  was 
alMolute,  is  the  only  souud  construction.  The  substance  of  It 
wott  the  purchase  of  the  land  ;  the  damage  is  only  an  incident 
of  the  purchase  ;  and  the  substance  ix  not  to  be  defeated  by  the 
incident  failing  owing  to  tbe  purchaser's  default.  The  clause 
of  the  act  merely  takes  away  tbe  powers  granted  to  tbe  com- 
pany, aud  does  not  affect  their  obli}:atiocs.  They  have  actn- 
ally  taken  tbe  land  by  the  contract,  and  have  become,  in 
equity,  the  owners  of  It;  they  bavu  a  right  In  the  land,  and 
not  merely  a  power  to  take  it,  and  the  act  does  not  take  away 
the  right.  It  is  no  answer  to  say,  this  will  be  a  great  hard- 
ship. It  was  a  perfectly  fair  bargain  at  the  time.  Jf  1  refuse 
the  plaintiff  here,  I  must  also  refuse  specific  performance  In  all 
cHties  in  which  a  purchaser  finds  be  cannot  eflisct  the  patpgse 
fur  which  he  entered  into  the  contract." 

On  apiieal  tu  the  LonU  Justices  in  Chancery,  the  above  de- 
cision was  leversed  (23d  March  1852),  not  on  the  general  prin- 
ciple, but  because,  iu  tbis  parUculair  case,  it  would  do  moie 
injustice  to  compel  the  purchase,  than  otherwise. 


Leblib  v.  ToMrsoN,  9  Haro  268,  (Ch.) 

Article*  of  Roup — Mistake  in  Acreage — Compentation. 
Certalu  real  property  was  put  up  for  sale  in  lots,  and  de- 
8cril>ed  in  particulars,  with  shaded  ptansannexed.  Theeleventh 
article  of  roup  provided,  that  if  any  mistake  or  error  should 
appear  iu  the  (icscription  of  the  property,  or  any  erior  what, 
ever  Id  the  particulars  exhibited,  such  mutake  cur  error  should 
not  annul  the  sole,  but,  unless  otherwise  provided  for,  there 
should  be  compensation  given  or  taken,  to  be  settled  by  arbi- 
ters. Lot  I.  described  certain  propertjr,  and  then  put  down 
the  acreage  in  heads — 1.  residence,  office,  gardeu,  lawn,  and 
fish-pond ;  2.  stabling,  yards,  and  kitchen  garden ;  8.  lodge 
and  park  ;  4.  bmg  coppice.  Each  bead  hod  a  number  of  aeies 
set  against  it,  in  all  70  acres.  Lots  IL  III.  and  IT.  were  said  tu 
contain  in  all  821  acres.  It  woe  found  afterwards  that  Lob  1. 
contained  80  acres,  and  the  other  three  lots  only  810  new. 
All  the  lots  fell  to  tbe  same  purchaser.  The  sellers  alleged 
that  the  mistake  arose  from  the  particulars  having  been 
made  out  by  a  former  solicitor,  on  tbe  report  of  a  surveyor, 
and  claimed  an  increased  amount  of  the  parchase-money  on 
Lot  I.,  offering  oonpeuHtlw  for  the  de&oency  la  the  other 
three  lots. 

On  the  construction  of  the  articles  of  roup  by  a  special  ease, 
T.-G.  7Wn«rsaid— **I  think  theeleventh  article  of  roup  means 
snch  a  mistake  or  error  as,  on  the  part  of  the  venduia,  wouhl 
viUate  or  annul  the  contract  forsale.  I  am  disposed  to  think, 
that  aa  the  vendors  have.  In  preparing  the  particnUiv  in  this 
aasei  proceoded  on  former  articlesof  ronpdiawn  up  oa  the  report 
of  a  surveyor,  which  is  incorrect,  and  have  therefore  entered 
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into  the  contract  nmlcr  a  mistakt-n  coriMption  of  the  amniiTit 
of  property  uomprifed  in  the  particulara,  tht-y  would  he  etititled 
to  relief  ffotn  tlit;  hBr±;(iin,  But  whether  that  Ih:  ho  or  not,  I 
am  Btrongiy  of  opinion  that  the  pnrchoMr  coiihl  not  enforco 
the  contract  in  the  face  of  that  DiiHti>ke,  whft-b  h  proved  to 
have  exixted,  (lulettg,  indeed,  lio  were  willing  to  adopt  that 
article  by  which  compensation  is  prescrilit-d  for  any  excea*  in 
the  qnantity  of  land  taken.  It  wan  ttald  that  tiie  vendom  did 
not  intend  to  sell  I^it  I.  by  measnri-ment,  bnt  in  the  mass  or 
lump,  I  tliitik,  however,  tho  actnnl  deniifiiation  of  the  niim- 
ber  of  acten  contained  in  the  lot,  ne<^tives  the  presumption  of 
any  intention  on  the  part  of  the  vendom  to  sell  fn  tlie  Iniirp.*' 
It  wat  thorcfore  decreed,  that  the  purchaser  should  not  be  re. 
llereiifhim  thccontroet.  but  make  comTwOMtion  forLotT.,nnd 
get  compeosatioa  for  the  other  lots.   No  coBts  on  either  dde. 


MooBE  V.  Prakob,  9  Hare  299,  (Oh.) 

Trmlee  intubed — Offiiring  to  do  htx  dutg  if  apahgif  it  made. 

An  attorney,  on  being  requested  to  procure  a  loan  for  his 
client,  did  eo.  and  at  the  same  timt^  plaeed  the  client's  whole 
property  under  a  trust  deed,  making  himself  trustee.  The 
client  afterwartlR  brought  an  action  of  Teiliiction  to  Bet  aside 
tlie  dei  d,  allesine  lie  had  been  fraudulently  entrapped  into 
Bit;nin;;  it.  Tlie  defendant  denied  thin,  and  alleged  that  liis 
client  was  a  youne:  man  of  dissipated  lialiits,  nnd  that  deFen- 
dant  had  got  the  loan  on  conditiim  that  plaintiff  would  tie  up 
his  property  ill  the  way  done  by  the  deed — that  he  (defcndnnt; 
had  acted  in  a  friemlly  way  to  save  his  client  {ihe  plftintiffj 
from  rnin — that  ho  offered  to  waive  all  chiim  fur  costs  in  the 
preparation  of  the  deed,  ami  to  reconvey  the  property,  if  the 
plaintiff  wonld  make  an  apology  for  the  imputation  he  had 
cast  npon  him  by  charging  him  with  Imposition  In  the  trans- 
action, and  with  exorbitant  charges.  It  api>eared  that,  before 
the  action  of  reduction  wiis  rained,  defendant  had  offered  to 
reconvey  on  the  apolojry  being  made. 

v.  C.  TuTi.er,  after  throwing  the  costa  of  the  suit  on  defen- 
dant, sai<l — '-  He  could  not  give  any  countenimce  to  tlie  doc- 
trine, that  a  tiustee  could  he  permitted  to  refuse  to  reconvey 
tmvt-pToperty  because  the  person  lieneficfally  Interested  de- 
clined to  apologize  for  an  alleged  imputation  on  the  trHstee. 
"If  a  trustee  elioiild  think  it  right,  on  euch  a  ground,  to  drive 
biK  ceaUii  que  tnut  to  a  suit,  he  would  do  so  at  tlie  peril  of  the 
costs  and  liabilities  aiisiiig  out  of  the  fact  that  he  had  refused 
to  convey  when  applied  to.  A  trustee  i»  not  JiistlRed  In  com. 
Ing  into  Court  on  the  ground  merely  that  an  apology  had  I  een 
refuted.  He  cannot  mix  up  matters  of  penonal  or  private 
feellDg,  with  the  dificbarge  of  hia  trust." 


GUAT  NOBTHBRN  R.  Co.  V.  KasTEBN  Co.  R.  Oo., 

9  Hare  306,  (Ch.) 

Itailwny — Leasing  nn  Abandoned  Rnilway — It  u  againtl  pvblie 
.    policy  for  one  company  to  take  up  the  undertaking  abandoned 

bjf  another,  and  thereby  continue  the  powere  which  parltament 

mad  eon/erred. 

PWDtiffis  OD  the  abaDdooment  of  the  Eart  Aoglian  Ilailway, 
the  ,po«rera  for  maltlDg  which  had  expired,  had  entered  into 
•n  agreement  with  defendants,  by  which  pUdntlfiGi  were  to  be  al- 
h}wea  to  pass  along  defendants'  railway  between  Peterborough 
and  Wlsbeach,  and  make  use  of  all  the  Btatlons,  watering 
places,  sidings,  and  other  conveniences,  and  generally  to  give 
the  same  fiicilities  to  the  traffic  of  the  plaintiffi).  as  defendants 
tbemselres  had.  The  defendants  threatening  to  obstroct  this 
right,  ptotatMts  andied  lor  u  Interdict  to  nstndn  them  from 
doing  so. 

V..0.  Toner  said— "If  this  esse  had  rested  wholly  on  the 
construction  of  the  agreement,  I  should  Iwve  granted  an 
injunction  ;  bnt  I  think  there  lies  at  the  root  of  tbe  cam  a 
question  of  pitblic  policy,  which  precludes  the  Interference  of 
the  Court.  The  agreement  amonotit  to  an  entire  delegation 
to  plaintiffs  of  all  tiie  powers  conferred  by  parliament  u|>on 
the  East  Anglian  Co.  All  the  stock  of  that  companv  is  to 
be  taken  by  plalnilft^  without  any  obl^pition  to  restore  ib. 
rUntia  are  to  nunage  and  mgolate  the  caUivaya  erf  the  Kast 


Anglian  Ca  for  the  pmrposm  of  the  agreement ;  sbiI  tbofi 
form  it  is  declared  that  the  instrument  shall  not  op^r^h 
tease,  or  an  a^ireement  for  a  lease,  it  amonntff  in  snbet^;.! 
one  or  the  other.  It  ts  fiamrd  In  total  disregard  trf  tbe 
gatlonfl  and  tliities  whieh  attach  apon  these oompaain.,!! 
an  attempt  to  carry  into  effect,  wiUmat  the  hitarrentii 
pRiliaiaent,  what  cannot  lawfully  be  done  except  by  p 
ment,  in  the  exercise  of  its  disc'ietioa  with  refdrimw  u 
inten,-8ts  of  the  public.  Tbe  Court,  therefore,  c^uiaot  pra 
such  an  agreement,  and  reflues  the  injunction." 


Caldwkll  v.  Vanvlisbesger,  9  Ilare  415 — 
(20th  Dec.  1851.) 

Foreigntr  ia  England  injrimgmg  a  PaUmi — ZnltrditL 

Where  certain  subjects  of  Holland  used  on  board  tbei-^ 
within  the  domiuionit  of  England,  an  Invention  pat>'i,:< 
England,  the  Court  of  Chancery  grnnteJ  an  interdxt  -i 
strain  them  unless  they  obtained  tbe  [mtentee'e  Hcense.  1 
fi'tffrfersfcy— ••  Foreiuners  coming  into  this  CQuntry  art. 
apprehend,  suliject  to  setions  for  Injoriea  done  by  i 
whilst  here,  to  the  snlijects  of  the  Cruwn.  Why.  thei 
they  not  to  be  siil'Ject  to  actions  for  the  injory  dune  i"  t 
infiinging  upon  the  solu  and  exclusive  right,  wbiibiJ 
shewn  to  be  granted  in  conformity  with  the  lawsasdo^j 
tution  of  this  country  T  One  principal  ground  of  iacn:'-) 
eoce  suggested  was,  tJiat  if  foreign  ships  were  ntUmed  n 
nsin;;  ttiiii  inrention  in  these  dominions,  English  sb^  b.1 
equally  be  restitUned  from  wring  it  in  forei^jn  don^'j 
But  I  t)iink  this  argument  resolves  itself  into  s  ^tui^-i 
national  policy,  and  it  ts  for  the  legiidatnre,  and  v 
Courts,  to  deal  with  that  question ;  my  dutj  b  It jcav 
ter  tbe  law,  and  not  to  make  it." 


Adaus  v.  Jones,  9  Hare  486 — (21st  Feb.  lSo2..\ 

Legacy — Misnaming  Legatee — AeasonofiJ*  wt«Ut]  ia  ] 

contlruing, 

A  will  Bud — "Igive  to  Clare  Hannah  Adams,  the  v&  * 
Thomas  Adams  of  Walororth  atoresaid,  writing  drrk. 
of  nineteen  guineas."   The  wife  of  T.  Adams  was  c^a- 
nab,  but  she  had  a  daughter  called  Clare  Hnnna'i.'-" 
two  years  old  at  the  date  ot  the  wilL 

V.-C.  KindertUy  held — "  A  dispo^ition  cannot  be  avs^i^^ ' 
uncertainty,  if  the  Court  can  arrive  at  a  leasonaUe  Ot--.  i 
certainty.  I  think  the  testatrix  could  hardly  be  Dfctjfci; 
the  description  of '  wife.'  Tbe  proimbllity  is,  that  thcfa»u;'i 
knew  the  wife  of  Thomas  Adams,  and  made  a  mini>T  u  ui 
name.  I  think,  therefora,  the  Iccacgrwaa  intended  fertku 


Wari>kn  or  Doves,  &c.  v.  SocTH-GASTEiur  B.  G- 
9  Hare  489— (10th  Feb.  18o2.) 

Interdict— jSvt'/t/inyt  utedfor  purpoaem  of  RmUmof 

Conitruction  of  Agreement.  i 
This  was  an  applicatidn  for  an  inJuncti<Hi  or  iatenEel 
prevent  defendants  using  a  building  n>r  an  aUmd  nn«ttf  J 
able  purpose.    In  defendants'  railway  act  (6  It  7  VtA  il 
Loc.  and  Pers.)  it  was  provided,  that  certain  land  to  f*  I 
chased  by  the  railway  company  from  platntitb  sboaM  N ' 
propriated  to  and  used  solely  for  the  purpoees  <tf  the  ta!'  ' 
and  the  buildings  connected  therewith,  (cxc^t  ntcii  pr^ 
might  be  required  by  the  Board  of  Ordnance,  or  for  wUt* 
approaches  to  tbe  station),  and  sfaould  not  be  used  or 
for  erecting  thereon  any  coke  ovenvot*  furabyoCberiVi"' 
(the  railway  purposes  only  excepted)  by  which  any 
might  be  created,  or  the  other  property  of  tendut*  >t 
way  damaged.    Defendants  erected  a  borldirisoU  tin*'-* 
part  of  which  was  med  as  a  cuetom-butiic  tu  exassiBr  f-* 
gets*  Iugi;age,  part  as  a  wait,ing.roam,  and  the  vf/gett' 
were  used  asslcepingapaTtment^  for  travRllen.  Ibsyh^-^ 
being  propiietors  of  liutels  in  the  DeighlioBngBi^  wjaftw 
put  a  stop  to  tbe  sleeping  apartment^  if^HH'iNiift^-' 
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eonncotioa  wlbb  4  Uige  liTst  boM  lately  boiU  by  the  railway 
oompaDy. 

Ou  conetrniQft  the  clause  in  the  act,  V.-C.  Kindertley  held, 
tLat  it  referred  to  the  use  of  the  land,  or  the  mude  in  wtiich  it 
Has  to  be  laid  ont  or  applied,  and  did  not  refer  specifically  to 
the  use  of  thn  buililinf^s  which  might  be  erected  on  the  laud  ; 
that  tbe  words  "  buildinfEScODv.ected  therewith"  did  not  mean 
buildiugs  connected  only  locally  with  the  railway,  but  meant 
buildings  ettpecially  applicable  to  tbe  uses  of  that  particular 
railway ;  that  the  part  of  the  buildinp^s  uned  as  a  cnxtom- 
boiiH;  and  a  waitlnii-room  were  used  fur  piiiposcit  connected 
with  the  railway  ;  that  thntigh  the  Bleeping  a|>artments  were 
not  for  nuch  purposes,  yet  they  did  not  seem  to  amount  to  a 
nuisance ;  and,  upon  the  whole,  the  interdict  must  be  te* 
fused,  tboogh  without  costs. 


BuOKWELL  If.  Pennant,  9  Hare  651 — 
(8th  March  1852.) 

Win — Constrnctlon — Bequest  of  a  year's  wages  to  Servanti — 
What  ServttHta  are  incUded. 
Ut.  Pennant  left  a  will,  in  which  was  this  claoBe— "  I  give 
to  ench  of  the  servants  living  with  me  at  the  time  of  my  de- 
cease, and  who  shall  then  have  lived  in  my  cervice  for  S  yeai-s, 
ODe)e«r's  wages."  Testator's  gardener  lived  in  a  cottage  situa- 
ted in  the  grounds  near  the  mansion- hoii):e,and  wa.s  paid  irre- 
gularly at  ITk.  per  week.  He  claimed  £44 :  46 , a  year's  wages, 
nnder  the  wilU  It  appeared  from  the  evidence,  that  testator 
bad  Bervanta  hired  by  the  year,  and  some  hired  by  the  week, 
and  plaintiff  did  not  make  out  that  be  hnd  been  hired  by  the 
year.  V.-C.  KindfTsUi/  held,  that  the  words  •'  living  with  me" 
meant  "living  in  my  service;"  but  tliat  a  year's  waires  did 
nnt  mean  the  i^f^re^ate  of  the  wiiges  of  52  weeks,  but  tlic  RUm 
which  the  testator  agreett  to  pay  those  servants  who  had  been 
hired  by  the  year.  An  tbo  piainUff  did  not  wum  to  be  hired 
by  tbe  year,  bis  claim  wai  dismissed. 


Duke  of  Brdnbwick  v.  Harheb,  3  Car.  Ss  K.  10. 

Jury  Trial — Evidence — Libel — Asking  a  wiinea  what  hevit' 
demands  to  fr«  fAe  wutmittg  ^  tb*  expnssiom  (alleged  to  be 
UMIoMs  ) 

This  was  an  action  against  the  proprietor  of  the  Sun  news- 
paper for  a  libel  which  appeared  in  a  leading  article.  Tlie 
lihellooa  sentence  was  the  following,  incorporating  the  plain- 
tiATs  eoDStniclion  in  brackets : — *>  Uolees  he  (thereby  meaning 
tbe  now  plaintiff)  may  be  solicitous  to  proceed  upon  a  rather 
profitable  epecnlation  in  bis  attach  upon  the  liberty  of  jour- 
naliiuu,  we  would  suggest  to  the  ex-Duke  of  Brunswick  (there- 
by meaning  the  now  plaintiff)  the  propriety  of  withdrawing 
into  bis  own  naturo/ and  sinister  obscurity,  rather  than  con- 
tinually bring  them  before  the  public  in  the  shape  of  actions. 
For  two  reasons,  this  would  be  advisable.  First,  becauHc  ho 
(thereby  meaning  the  now  plaintiff)  will  find  it  little  short  of 
an  imp«edbillty  to  vilify  still  more  bis  (thereby  meaning  the 
now  plaintiff's)  already  sufficiently  vilified  reputation  ;  and, 
Seeondlgf,  because  the  effort  woidd  be  as  futile  as  ablutions  to 
an  Ethiopian."  Plaintiff  wished  to  shew,tbat  the  word  natural, 
printed  as  It  was  in  italics,  was  intended  to  mean  '  unnatu- 
ral.'—  thereby  implying,  that  he  was  addicted  to  unnatural 
pnusticefi.  He  called  a  witness,  whom  he  asked  If  he  had  read 
the  lit>el,  and  what  he  (witness)  undeiBtood  by  the  word 
'natarftl'  printed  in  italics. 

Lord  Campbell  C.  J.  said — "  I  cannot  allow  this  tu  be  done. 
Tbe  libel  is  put  in,  and  has  been  read,  and  I  shall  allow  the 
Jury  to  see  it,  and  to  form  their  opinion  as  to  what  is  meant 
Inr  'the  word  *  natural,'  printed  as  it  is  in  italics,  but  I  cannot 
d^w  a  witneiB  to  be  aued  what  he  imdentanda  by  it." 


Bhaw  v.  Chaibitie,  3  Car.  &  K.  21. 

Wrongous  Imprisnnment — Master  giving  his  butler  into  custody 
for  making  a  noise  in  the  house. 
The  plaintiff  was  butler  of  the  defendoDt,  and  had  been 


making  a  great  noise,  quarrelling  with  tbe  coachman,  when 

defendant  came  down  stairs  to  give  some  directions.  Plain- 
tiff then  used  abusive  language  to  defendant,  who  laid  hold  of 
plaintiff,  and  they  continued  struggling  for  some  time,  when 
the  fciotman  called  in  a  policeman,  to  whom  defendant  gave 
plaintiff  in  charge.  The  latter  whs  taken  to  tlie  ntation-huimi 
and  detained  half  an  hour,  and  then,  as  defendant  did  not 
attend  to  make  any  charge,  wok  liberated.  Pl^ntiff  sueil 
dcfoticlaiit  ror  damugeit, 

LordCtimpbellC  J.,  at  tlie  trial,  told  the  jury — "  With  respect 
to  the  turning  of  the  plaintiff  out  of  tht:  house,  I  should  tell 
you,  tliat  if  a  pernon  cnme»  into  a  house,  or  is  in  ii,  and  makeK 
a  noire  and  disturbs  tlie  peace  of  the  family,  although  no  us. 
s^lt  boa  been  committed,  the  master  of  the  house  uiay,turu 
him  out,  ot  call  a  policeman  to  do  so.  Yoa  will  consider  'whe- 
ther the  plaiiitit)  ma<le  such  a  disturbance,  and  abused  his 
master  or  insulted  him.  for,  if  he  did,  tbe  defendant  was  jusU< 
fied  in  turaiug  him  out  of  the  huuiie." 


R.  r.  Ann  Lavey,  3  Car.  &  K-  2G. 

Perjury — Mtiierinliiy — Qiif  stion.  /(  in  for  the  jury  to  sag.  whe' 
ther  the  oath,  grounding  the  charge  of  perjury,  was  mateiial 
to  the  point  at  issue. 

Tbe  defendant  or  panel  Iiad,  in  a  trinl  of  a  civil  cause  iu  a 
County  Court,  sworn  that  she  bod  never  been  triid  at  tbe 
Ccutral  Criiiiiual  Conit  for  any  offence,  and  had  never  been 
in  custody  at  the  Thames  Pulicc  Station,  chai^d  vilb  any 
offence.  The  Connty  Court  judure  had  tried  the  cause  without 
a  jury,  deciding  both'  law  and  fiict.  Kvidence  was  now  given 
ot  the  truth  of  both  the  facts  denied,  when  panel's  counsel 
contended  that  they  were  not  material. 

Lord  Campbell  C.  J.  told  the  jury — "  In  this  case,  you  will 
consider  wlictber  the  present  deleudant  swore  falsely,  and 
whether  she  did  so  wilfidly  and  corruptly,  and  whether  wliat 
she  so  fiftlsely  swore  was  material,  for  that  is  a  question  I  leave 
to  yon.  Yon  will  consider  wli<:ther  her  falie  evideuck'  might 
not  infiueuce  the  mind  of  the  County  Court  judge,  in  believing 
or  diKbclieviug  the  other  xtatuiiients  she  made  in  f^iving  evi- 
dence. The  piesent  defendant  might  have  told  the  truth,  and 
miuht  have  said,  '  I  was  tried  at  the  Old  Buih'y,  and  was  ac- 
quitted without  being  called  upon  for  my  defence.'  I  cannot 
say  the  evidence  was  not  material.  Could  it  l>e  that  she  had 
forgotten  that  she  was  taken  into  custody  and  tried  at  thi« 
Old  Bailey,  or  that  she  was  in  cuistody  at  the  police  station  f 
If  you  have  any  reasonable  doubt  of  this,  you  ought  to  acquit 
her ;  if  none,  yoa  ought  to  convict  her." 


Charleswood  v.  Greio,  3  Car.  &  K.  46. 

Bile  of  a  Dog — Plaintiff  need  not  prove  thai  it  was  a  dog  savage 
and  ferocious,  but  mtiely  that  it  was  not  a  dog  of  a  good  temper. 
This  was  an  action  of  damages  brought  by  tbe  father  of  a 
child  who  was  bit  by  defendant's  dog— damages  laid  at  £200l 
The  dog  was  a  Danish  carriage  dog,  which  bod  accompauied 
defeud^t's  coachman  to  a  hair-dresset's  shop,  and  was  lying 
ontsidetbe  door,  when  the  child  lay  down  beside  it,  and  put  its 
arms  round  the  dog's  neck.  The  dog  suddenly  snapped  at  tbe 
child's  arm,  and  bit  it.  It  was  proved  that  the  dog  bad  bit- 
ten persons  on  two  other  occasions,  but  defendant  knew  only  of 
one  occarioQ.  When  child's  fatber  called  on  defendant,  tbe  lat> 
ter  sud  it  was  tbe  child's  £iult.  and  that  "  dogs  are  uncertaim 
tbiaga,and  children  should  be  keptftom  tbe^  to  which  the 
father  replied,  "  If  they  were  so  uncertain  things,  they  ought 
to  be  muzzled,"  Several  wltnesies  proved  having  known  the 
dog  running  abont  fbr  years,  but  never  saw  him  fly  at  any 
person. 

Coleridge  J.,  at  the  trial,  told  the  Jury — *'  Tbe  question  is,  was 
it  a  savage  dog,  and  accustomed  to  bite  mankind.  If  you  find 
a  dog  fitim  time  to  time  biUng  people  nnder  circumstances 
which  would  not  excite  a  dog  of  good  temper,  you  wilt  say 
whether  such  a  dog  is  a  savage  dog  or  not.  The  master  cer- 
tainly knew  of  one  instance  in  which  tbe  dog  had  bitten  a 
person  before,  and  yuu  will  say  whether  after  that  he  ought 
not  to  have  taken  more  care  with  respf  ct  to  it.  It  is  not  ne- 
cessary that  the  dog  should  run  about  and  sheir  a  disposiUoB 
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to  map  and  bite  erorjrbodjr ;  a  maD  of  tuid  tempfr  fa  aot  ai. 
ways  in  a  btul  temper.  I  a^tree  tljHt  the  dog  sbuokl  imm  bnaa 
muuled.  You  will  lay,  flret,  whether  the  dog  was  A 
iiog,  and,  if  so,  whether  defeodaut  kaew  It." 


Inoatb  ti.  Chribtie,  3  Car.  &  K.  CI. 

Whether  a  person  is  a  common  carrier  or  not  t 
If  a  (wwoii  holds  hinidflf  out  to  carry  guilds  for  every  on*  an 
n  hiitiinew,  and  he  thus  curries  from  tliu  wharfs  to  the  ships 
III  hiirbouc.  lie  is  a  common  carrier.  The  criferion  Ih,  whetlier 
lie  carries  for  parttonlar  penioiis  only,  or  whether  ho  carrlee  for 
every  one.  If  he  bo  hie  hinwelf  out  to  every  onu  who  aek*  liltu, 
Im  Is  A  comiDon  carrier;  bulU  heoarriiN  for  particular  pemuw 
only,  that  ie  matter  uf  special  eontrauL 


Brutowe  V,  De  SbcquevillGj  3  Car.  &  K.  64. 

Afwttign  unttamped  receipt  may  be  received  aa  evidence —  What 
it  evidence  of  foreign  law. 

An  unstamped  receipt  for  £40,  dated  at  Colofrnp,  was  held 
\n  this  cai>e  to  be  rereivtible  in  evidence,  and  the  fiict  that  such 
a  receipt  would  not  be  rttc-ei  vable  in  evidence  at  Coloffne  uoUl 
it  bad  been  sUmped  on  pnymeutof  a  penalty,  would  tnulce  no 
difference  as  to  its  admittsibility  here,  as  Englisb  Courts  do  not 
take  notice  of  fcM^ign  revenue  lawa 

In  order  to  prove  the  law  of  CoIojcDe,  a.Oermnn  jurliiconBuU, 
who -bad  studied  Germau  law  In  the  univeniity  of  Leipsic  in 
Saxony,  was  tendered  as  a  witnefv.  It  appeared,  huwevcr,  that 
he  had  never  )irnctised  or  done  biwinex^  at  Cologne,  and  bad 
derived  all  bltt  Itnowledge  of  the  laws  there  from  iHtokii. 

AUIerioa  1).  said—"  How  can  thi«  (cenlleDian  give  evidence 
«f  the  laws  rif  Oolivne  any  inoie  than  he  luif^t  of  tbe  biwB 
of  CIdna.  This  wrt  of  evidence  Im  <|uite  inxnfficlent  nnlcra 
yon  bad  a  witness  who  had  bad  some  practlct:  at  Coltignc" 
The  witness  was  rejected. 


"Williams  t;.  Eichakds,  3  Cur.  tfc  K.  81. 

Negligence — Running  down  a  pamtengv  el  a  erouing — 
Duty  if  both  partita. 

This  was  an  action  by  plaintiff  for  fnjnriea  canwd  by  drfen- 
dant's  cart  knocking  her  down  and  injininf;  her  foot.  Flaiu> 
tiff  was  walking  along  Oxford  Ktn-et,  having  a  shnwl  on  her 
bead,  as  it  ntineil,  and  was  aLK>ut  to  i-roes  the  ^eet,  when 
defendant  drove  np  in  hi*  cait.  He  called  twke  to  plaintiff, 
who  did  not  bearbfm,snd  she  waaknockv-d down.  Defimdant 
was  not  driving  &st,  bnt  be  wok  nut  walking  bin  horse,  and  he 
was  on  the  wrong  tiide  of  the  road. 

PoWocftCB-thuBchargi'd  the  jury— "The  question  In  thin  case 
U,  whether  this  accident  was  t^aiised  by  the  negligence  of  the 
4lefendant,  without  the  nt^ltgeuce  of  the  plaintiff  contributing 
to  the  aceideut  in  anv  way  ;  for  if  the  plaintiff,  liy  her  own 
negligence,  at  all  contribiitvil  to  the  accident,  tho  defendant  is 
entitled  tu  your  verdict.  aH  the  defemhint  is  only  liAble  if  the 
iiccident  WHH  caiiM'd  by  liht  iiecllgence  ■'■nly,  without  any  negli- 
gence in  the  iilaintiff  contiiliHtiutr  to  it.  It  is  the  fluty  t  f 
persons  who  are  driving  over  n  cninMnir  for  fotit-pa«seng"ern. 
which  Is  at  tbe  entrance  of  a  street,  to  ttrlvu  slowly,  cHutiout>ly, 
and  caiefully;  but  it  is  also  the  duty  of  a  foot-passenger  to 
nee  due  care  and  cauttuH  in  itoing  n)ion  a  crossing  at  the 
entianoe  i>f  a  street,  so  m  not  to  get  among  the  carriNges, 
and  thus  recein)  injury." 


U.  r.  WooLEY,  3  Car.  &  K.  98. 

Palu  Pretemeen,  Obtaining  Money  bjf. 
Z^nel  was  secreUry  of  a  lodge  of  Odd-  Fellows,  ami  J.  B. 
WW  a  ineuUwr  who  owed  the  society  2/2.  Panel  falnely  pre- 
teiwlud  to  J.U.  that  he  {4.  B.)  owed  the  society  18/0. and  matin 
a  summons  thus — "Mr,  I  hereby  give  you  notice  vou  owe  to 
yonr  lodge  for  conttihntions  &c.  the  sunt  of  lit/O,  dtie  on  the 
20th  Inst  YouN,"  3to.  "  W.  W."  Under  this  representatluu, 
J.  B.  iwid  to  panel  18/0,  and  got  his  receipt. 


TlteCtMirt  held  this  was  an  obtaining  of  moiwy  by  Ugm, 
tenc«a,  under  7  &  8  Oeti.  IV.  c.  29,  §  62 ;  and  ftirtlnr.  Uai  ■ 
Mbu  pivtence  within  this  net  most  bo  a  fivW  pTetence  at  u 
(ocistinff  fitet.  and  if  the  penoB  to  wImmo  it  is  nttde  Isde&iwU 
by  it,  it  makes  no  4liffiirene><  that  be  might  harv  knun  tH 
tbe  pivtuiice  was  Ms«,  or  lliat  it  is  tK4  suck  a  -pnHencK* 
wo«U  be  likely  to  defraud  a  pweon  of  («dins(y  eiMles." 


R.  V.  Samuel  Lowe,  3  Car.  &  K.  123. 

Mundamgkter — f/4gUet  of  D*tg — Lettmj/  a  Bag  at  tin  SMpH 
Fanel  was  au  engineer  whose  duty  was  to  lAsaittiiimh 
engine  at  a  coal-pit  used  tv  draw  up  minem;  andtbittt 
skip  cont^niuK  the  men  arrived  on  a  level  witktkp'ti 
mouth,  his  duty  was  to  stop  the  windtiui,  lo  tlui  Ik  ub 
miKhtgetont  One  day  he  left  tbe  enjiine  in  cbnttdu 
ignorant  boy,  who  told  him  be  could  not  manage  tbe  t^(>tit, 
but  tbe  prisoner  only  threatened  the  boy  if  lie  <IM  M  di 
what  be  was  oidered.  Tbe  boy  thereafter,  in  nua&K  >  df 
was  unable  to  stop  the  engine,  in  coniietiueiire  ofwltkii 
miner  was  killed  on  the  spot.  It  RppeAre^l  tbst  tliuish  o) 
competent  engineer  could  have  rectilied  tlw  moi  conaoiU 
t»y  tbe  boy,  the  bitter  could  nor.  Prisoiwr's  MOBwl  at- 
tended, ttuit  a  mere  oinistdon  or  neglect  of  detyunUii 
render  a  man  gidlty  of  manidaughter. 

Lord  Campbell  C.  J.  held — "  I  am  cleariy  of  opinion.  tUi 
raan  may,  by  a  neglect  of  duty,  render  blmttlf  lisble  lili 
convicted  of  manslaughter,  or  even  of  muidv." 


R.  V.  Hekbt  HcmutT,  3  Car.  &  K. 
One  eemml  hot  no  right  to  btal  oMtbr. 
nmel  was  a  lad  who  aashited  anotberservsnt  h  InAf 
pigs,  £o.,  and  on  a  cetlaln  day  was  told  by  tbehafffc(*t 

Mou>e  gnw  fcH*  the  cattle,  as  it  waa  bis  duty  to  ifa 
nettlected  to  do  so,  whereon  his  superior  took  sitnpiB'^*' 
hiui,  when  the  other  In  self  defence,  as  be  haj  ioftVitn^^^ 
arm,  took  out  n  clasp  knife  and  wounded  tbe  raiMW  U« 
wiut  now  indicted  for  thix  cutting  and  wooudiiht.  i*^  ^ 
cohubc'I  contended  be  wasjustified  in  self  defitHi- 

PUitt  B.  said—"  One  servant  baa  clearly  no  ii#  ^  ^ 
another,  BfiA  if  an  under  servant  conducts  hiauelf  In  tnf* 
which  the  upper  servant  thinks  he  ouglitnot.tliBUtlfliMt 
inform  the  master,  and  let  him  act  iu  the  iustterubetiiiM| 

E roper,  either  liy  disiidssinf;  the  uiiderserviuitoriitbei**  j| 
as  been  very  properly  conceded  by  the  learnsd  cuonaitWB 
an  iKdinary  case,  a  wrongful  iH'ating  with  a  nfmpvoaMl' 
justify  the  other  party  in  resorting  to  a  kuife;  Ntllicjj 
certainly  in  this  case  the  distinction,  that  tbe  ptiiioM* 
lost  his  right  arm.  If,  under  all  the  circuliifttiK«<<^ 
thiuk  the  prisoner  arti-d  In  self  defence  only,  P'H'f 
tn  acquit  blni ;  if  he  used  more  violence  than  ew  Ptwj^ 
then  he  shtiuld  be  found  gidlty  of  wounding,  IriU 
intent  to  do  grievous  bodily  harm." 


R.  tr.  WiJiTEHKAD,  3  Car.  &  K.202. 

MamittuyHtr — Surgton — Gr'tti  HegSgtna. 

Panel  bail  performed  an  operation  for  a  disease  <n  tig 
on  tlie  dtceaMed,  and  the  qnextion  was,  w  hvtbur  tlw  pi^S 
the  panel  (who  practined  witliuut  qoaliticatiou  u  t  i^Q 
in  the  case  of  the  individuHl  de<*ensed,  amounted  t>lT 
negligence.  Seveml  medical  practitioni-rs  whobsdwaj 
ceasod  after  he  left  the  prisoner,  wid  the  treatnw* 
llie  erosBest  ignorance.  It  v-iw  ptopimed  to  call  '^^fj'ff 
prove  that  panel  had  t'eati'd  other  similar  rtues  iiw**^^ 

Maule  J.  sniil—"  Neither  on  tbe  one  Inuid  Qor  00 
cnii  other  coims  treateil  by  the  pti*iiKr  be  son*  I"** 
Mttentit'ii  uf  the  Jury  miiKt  l>u  conftned  to  the 
Bill  wiini-feeii  Ini^  be  arked  gebetallj'  tbt  lr 
tirisoiicr's  skill  eeata  «icH<t«," 
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80.— Bb  Davbnpoht'b  Thd3T8,  22d  Dec.  1862— 
20  L.  T.  166,  (V,  C.  Stuart.) 

arjr— Wife  of  G. —  Tutatar,  Mieving  Q.  ta  be  married, 
fi  a  legaeg  ta  "  the  wife  ef  O."  At  the  dete  nftke  mitt,  though 
}.  had  repmetaed  Ume^  mt  wuuried  to  m  womaa  bjf  whom 
t  hmd  ehimtH^  he  was  mot  so— HeU  ckmt  no*  MiUed  fo 
«  Ugaqf. 

Iward  DaTenport.  hj  viH  dated  28th  Oct  1848,'t«ft  all  his 
mrtf,  heritable  Rod  pioveaMc,  to  trnsteea,  to  par  the  Inte* 
thereof  to  bis  wife  for  life,  then  to  set  apart  £1000  three 
xnbL,  and  pay  the  interest  thereof  to  bis  nephew  George  0. 
enport  for  life,  "  and  from  and  after  hia  deoease,  In  case 
Qeone's)  wife  shonld  surrive  him,  to  pay  the  said  interest 
dividends  to  her  fur  het  life,  fbr  her  own  sole,  separate, 
ezelndre  me  and  benettt,  and  from  and  after  the  decease 
le  snrrtTor  of  them,  apon  trust  to  pay,  traasflor,  and  divide 
laid  £1000  annuities  into,  between,  and  amongst  ail  and 
y  sncb  one  or  more  of  the  children  of  his  nephew,  the  said 
tge  C.  D.,  as  shonld  be  then  lirinfr.  in  equal  shar«e,"  &c. 
4tor  died  in  1844.  bis  widow  in  1862,  and  thf>  nephew, 
rge.ffi  184S.  It  appeared  that,  at  the  datetrf the  will,  Cfeor^ 
.  fived  with  a  woman  as  hts  wik,  and  whom  he  Introdnced 
he  different  tneulMTB  of  bis  &mlly  as  soch,  and  he  had 
ral  children  by  her.  It  did  not  appear  that  testator  was 
>nally  aoqaainted  with  her,  though  he  and  the  rest  of  his 
1y  belierm  her  to  be  the  lawful  wife  of  Qeorge.  On  the 
uary  legatees  petitioning  the  Court  to  have  the  snm  of 
•0  tnui^rrvd  to  them,  she  clamed  the  1>enefit  oiit  under 

m. 

C.  AtNvf  beM  that  this  was  aTcryfaard  case;  hot  as  it 
ared  that  testator  was  not  personally  a^uainted  with  the 
osed  wife  of  Qoorffe,  the  will  did  not  snffldently  designate 
u  as  to  make  her  entitled  to  the  legacy.  Her  costs,  how- 
,  in  this  petition,  shonld  b«  paid  out  of  the  fund. 

Pttitioi  dimimi. 


81.— Latvoki  v.  Dbubt,  16th  Nov.  1852— 

22L.J.(Exch.)2. 
— Bill  of  Ladii^ — Sea  Carrien — Daowge  by  Rat* — Da- 
ijTfl  done  on  board  «  §hq>  bjf  rate,  it  not  within  the  eJneptions 
an  ordinary  biU  of  lading,  and  the  thipownof  it  fiooib  /or 
jh  damage,  though  he  keep  eate  in  the  thip. 

lis  was  an  action  of  damages.  Some  Parmesan  choose, 
property  of  plaintiff  was  put  on  board  de&ndaot's  ship 
Genoa  to  Loudon.  Tlie  bill  of  lading,  which  was 
le  Italian  language,  was  agreed  to  he  taken  as  one  In 
Drdinary  English  form.  The  ship  arrived  In  London, 
the  cheese  was  found  to  have  t«en  greatly  damaged 
its  dnring  the  voyage.  At  the  trial,  the  master  prov- 
e  bad  two  cats  on  board.  The  Jadge  told  the  jury, 
it  was  not  a  question  for  them  whetiier  defendant  was, 
iQsequsDce  of  having  cats,  excused  from  the  charge  of 
gence,  hot  that  it  was  a  question  for  faim,and  he  dincted 
,  that  damage  by  rats  was  not  focloded  in  the  excep- 
,  and  therefore  that  defendant  was  liable.  The  Jury 
1  for  the  plaintiff  fbr  £86 :  1^,  Including  £11 : 14 : 8  as  the 
ige  done  by  the  rata.  A  new  trial  was  moved  foir  on  the 
ad  of  mis-direution. 

fl  Court  held,  ^  PoOodt  Tba  exception!  tn  an 

Ish  Idll  of  lading,  aM  'the  aofe  of  God,  the  king's  enemies, 
LDtl  all  and  every  other  danger  of  the  seas,  riven,  and 
caUoD,  of  whatever  nature  and  kind  soever,  save  risk  of 
:,  so  &r  as  ships  are  tiable  thereto.'  We  think  damage  by 
does  not  fall  within  any  of  these  exceptions.  It  Is  not  a 
ger  or  accident  of  the  sea,'  for  that  description  Includes 
the  danger  caused  by  the  violence  of  winds  and  waves, — 
lot  ot  rats,  which  are  not  pecollar  to  navigation,  but  are 
lly  found  on  land  and  in  warebonsea.  Foreign  writers 
.hat  If  the  master  keeps  cats,  be  is  excused  from  damage 
ts ;  but  wfl  cannot  act  on  these  authorities  in  contradiction 
e  bill  of  lading.  Indeed,  In  the  present  mode  of  stowing 
les,  we  think  oats  would  he  of  very  little  protection.  1^ 
id,  the  rata  had  made  a  hole  in  the  ship,  through  which 
r  came  in  and  damaged  the  cargo,  that  might  very  likely 
Bate  of  MM  damage."  Ifemtri^r^umL 
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82.— £Sc  iwrte  Bird  re  CalnBj  6th  Deo.  1852 — 
20  L.  T.  150,  (Ch.  Appeal.) 

Bankrupt— Foreign  Affidavit— Noury  Public  Attesting— Prac- 
tice—  When  an  affidavit  to  be  uted  in  an  Englieh  banhruptq/ 

.  it  mom  in  Scotland  b^itre  a  magittrate  of  the  diatrict,  the  no- 
tary^ptihlie  who  attettt  it  need  not  be  pretent  at  the  ewearieg. 
H  it  enough  that  he  attett,  that  the  magittrate  it  what  he  pur- 
port! to  be. 

An  affidavit  bad  been  sworn  at  New  Tork  before  a  magis- 
trate there,  and  there  was  an  attestation  by  a  notary-public, 
that  the  magistrate  was  duly  authorised.  It  was  objected, 
that  the  affidavit  was  had  becanse  it  did  not  bear  that  the  no- 
tary was  present  when  the  oatb  waa  taken.  The  statute  ap- 
plicable, is  the  English  Bankrupt  Act,  12  and  18  Vict.  c.  106, 
I  248.  On  appeal.  Lord-i  Justices  Qranworth  and  K.  Bruet 
heldL  that  all  that  the  act  requires  is,  that  the  notary,  by  his 
attestation,  show  that  the  magistrate  Is  what  he  purporte  to  be. 

[The  same  decision  applies  equally  to  Scotland.  Hence, 
when  a  Scottish  creditor,  with  a  view  to  prove  his  debt  agaiD<it 
an  English  bankrupt,  swears  bis  affidavit  before  the  nearest 
magistrate,  the  notary-public  need  not  accompany  bim,  pro- 
vided he  knows  the  magistrate  and  bis  dgnatnra,  which  are 
all  that  be  requires  to  attest] 


83.— ToDD  V.  Kellaoe,  13th  Kov.  1862— 
22  L.  J.  (iikoh.)  1. 

Muster  and  Servant — Guvernese — Warning — A  govemeu  can- 
not be  dismitied  on  a  month't  notice,  like  a  domestic  tervant. 
Fluntif^  a  governess,  was  engaged  for  a  period  not  defiuittily 
agreed  npcni,  and  waa  dismissed  on  a  month's  notice.  Klie 
sued  h«-  master  for  the  rest  of  the  year's  salary.  The  jury 
gave  a  verdict  for  plaintiff,  but  leave  was  given  to  alter  the 
veriUct  into  one  for  the  defendant,  if  the  Court  shonld  be  of 
opinion  tiiat  plaintiff  was  subject  to  the  rule  of  a  month's 
warning,  like  mental  servants. 

The  Court  held,  ^  PbOoek  C.  B.— "The  position  In  which 
a  governess  is  placed,  the  station  which  she  occupies  In  a  b- 
mily,  and  the  manner  In  which  nsnaUy  such  a  person  Is  treated 
in  society,  certainly  place  her  in  a  very  different  ritnaUon  from 
menial  or  domestic  servants.  We  think,  therefore,  as  for  as  it 
is  a  matter  of  law,  that  she  is  not  within  the  role  as  to  me- 
nial  or  domestic  serranfs."       Verdiet  far  PbiiO^pfpreMd. 


84, — ^Maxwell  v.  Maxwell^  ith  Not.  1852 — 
22  h.  J.  43,  (Ch.  Appeal.) 
Approbate  and  Reprobate — English  Will  not  passing  Scnti-b 
Heritage — Construction — A  Seotiman  domiciled  in  England 
died  there,  baring  bg  Snglitk  will  "aB  hia  real  and  penonml 
etiale,  wtheretoever  stliwte,**  fo  truateet  for  his  children,  but  not 
tpecifying  certain  Seolek  hmiteble  bondi  to  which  ha  wot  en- 
titled, and  which  were  not  carried  bg  the  will—HM  tke^  the 
Scotch  heir-at  law  wot  not  put  to  hie  election. 
Peter  Constable  HaxwelL  a  Bcotsman  domiciled  in  England, 
died  than,  leaving  this  wiU  (dated  27th  Feb.  1861),  notln  his 
own  handwriting,  but  otberwiee  good  by  Eoglish  law — "  By 
Ttrtno  of  every  rigbt,  power  or  antiwrity,  anaoBiw  me  la  this 
behall,  I  gire,  dense  and  bequeath,  unto  and  to  the  xam  of  Sir 
W.  I*wson  of  &&,  and  E.  Wright  of  &c.,  all  my  real  and  per. 
sonal  estate,  whatsoever  and  wheresoever,  and  whether  in  poa- 
sdsrion  or  reverrion,  upon  trust  to  permit  my  dearwifo  Ueluna 
to  receive  and  take  the  rents,  inter^  dividends  and  annual 
profits  thereof,  for  the  term  of  her  natural  life,  in  foil  confide  uce 
that  she  wiU  promote  to  the  beet  of  her  power  the  education 
and  advancemeniof  my  children,  and  after  her  decease,  in  trust 
for  all  my  children,  their  heirs,  executors,  administratota  and 
assigns,  equally,  shaze  and  share  alike,  as  tenants  In  common, 
and  not  as  joint  teoanta ;  and  I  ai^lnt  the  said  W.  Lawson 
and  R  Wright  executors,"  &c   The  testator  died  on  the  day 
of  the  date  of  this  will,  and  his  vridow  died  in  June  1861.  Thu 
eldest  son,  F.  H,  0.  Maxwell,  was  bdr^atJaw  in  England  and 
Scotland.   The  testator,  at  his  death,  was  possessed  of  heritable) 
and  moveable  property  in  England,  and  abo  of  a  ^are  of  tbretO 
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beritftble  bonds  orer  property  in  Scotland.  A  Bpedal  case  was 
■grasd  on  for  tbe  yonnger  obildren,  as  plaintilb,  agMUftt  the 
bolr-at^Uw  as  defendant,  to  asceitain  the  opinion  of  the  Court 
u  iowhetfarr  tbe  defendant  was  bound  to  elect,  and  whether  he 
conld  take  under  the  will  without  throwing  into  tbe  fund  the 
heritable  bonds.  The  Matter  of  the  RoUt  decided  be  was  not 
bonnd  to  elect 

'  On  appeal  tbe  Lords  J  notices  in  Eqoity  held,  per  K.  Bruce 
It.  3. — ■*  The  will  Is  nlid  according  to  Bngrlish  law,  but  incon- 
teitably  Invalid  as  to  real  estate  in  Scotland,  wbicb  hasac- 
oordingly  descended  to  tbe  heir-at-law.  I  apprehend  tbe  mle 
of  construction  wbfch  tbe.  English  law  applies,  if  not  to  alt  in- 
struments, at  least  to  instrumeDts  testamentaiy,  is  this,  that 
tbe  generality  merely,  or  the  UDiversality  of  the  langnikge  of 
tbe  gift  of  property^  is  not  sufficient  to  demonstrate  or  create 
a  ground  of  inference  that  tbe  gift  was  meant  to  extend  to  pro- 
per^ incapable,  though  bis  own,  of  pasung  except  by  a  pnr- 
Ucular  act.   If,  however,  the  will  had  mentioned  particular 

Eroperty,  that  would  not  be  the  same  case  as  here.  If  tbe  will 
ad  expressly — if  it  had  in  terms  mentioned  Scotland,  or  the 
testator  had  not  bad  any  real  estate  except  real  estate  in  Bcot- 
luid,  that  might  have  been  a  .ground  for  patting  the  beir  to 
bis  election.  The  matter,  however,  standing  as  it  does,  ve  ere 
hoond  to  bold  that  the  will  does  not  exhiUt  an  Intention  to 

«ve  or  afieot  any  inoperty  which  it  is  not  adapted  to  pus. 
''e  regret  ve  are  cmven  to  this  eoucloBion,"  '~ 


86. — ^Hbwitbon  v.  Todhithteb,  4th  Deo.  1852 — 
22  L.  J.  76,  (Ch.) 

Legacy~LapBe~-J((eaiiiiijr  of  Ugaeg  to  "A  or  hi$  ptr$oiuil 

repreeentativei." 

John  Todhanter,  by  will,  directed  Iiis  exccntor  inter  alia  to 
pay  £5000  to  W.  Todbnnter  his  brotlier,  adding,  "  and  I  de- 
clare, that  in  case  tbe  said  AV.  T.  shall  depart  this  life  in 
my  lifetime,  tbe  share  of  htm  so  dying  shall  not  lapse,  but 
shall  go  or  devolve  upon  bis  persoocU  representatives."  W.T. 
died  m  the  lifetime  of  testator,  leaving  bis  widow  and  a  Mr. 
Thomas  bis  executors,  and  heaueatbiug  all  hie  property  to  his 
widow.  If  W.  T.  had  died  intestate,  the  widow  and  their 
tbreechiIdren,wbo«erehis  next  ofkiD,  would  have  been  entitled 
to  his  property  in  certain  shares.  The  qnestion  was,  tberefure, 
who  were  his  personal  representatives  in  tbe  sense  of  tbe  will  f 

V.  C.  aimrt  held,  that  Mrs.  Todhonter,  the  widow  of  W.T., 
who  was  executrix,  and  tbe  only  peraoa  benefidally  interested 
in  his  peaoatl  Mtate  nnder  his  wllj,  was  entitled  to  the  legacy 


86«— Maolarbh  v.  Stainton,  6th  Deo.  1852— 
20  L.  T.  160,  (Ch.) 

Jarlsdietion— English  Interdict  to  Suspend  Scotch  Action — 
Place  of  Business  in  both  Countries^-ITAcrc  a  parlg  died 
rttident  in  Englamd^  and  a  Scotch  creditor  had  notice  that  a 
wjiipltj^mediitg  xoat  raited  there,  the  Englitk  Court  of  Chan- 
cery granted  interdict  to  prevent  lueh  creditor  from  doming 
hie  claim  in  Scotland  againet  property  of  the  deeeat§d  there, 
at  thit  wovld  give  him  an  vnjmt  advantage. 

Whtre  a  Scotch  corporate  body  has  offieet  in  England,  and  a* 
agent  there,  notice  terved  on  the  latter  at  the  EngUth  office, 
it  notice  to  the  company. 

The  Carron  Iron  Company  was  incorporated  by  royal  charter 
In  1778,  and  has  agents  in  England.  Henry  Stainton  was  its 
Iion<toii  agent,  and  used  to  be  paid  by  commission  on  the  sales 
he  effected,  tiU  1825,  fromwbioh  time  till  his  death  he  had  in. 
salary  of  £2000  a-year.  He  died  in  England  in  1861, 
!  property  to  trustees,  of  whom  plaintiff  was  one. 
iperty  in  both  England  and  Scotland — that  in  the 
g  valued  at  £80,000.  At  bis  death,  his  accotmts 
anon  Co.  Iiad  not  been  settled  for  several  yean,  and 
ly  claimed  against  his'  estate  a  balance  of  about 
An  administration  salt  was  mstltated  in  England 
itors,  which  corresponds  to  a  multiplepoind^g  in 
and  a  decree  was  pronounced  remitting  to  an  ac- 
to  make  out  the  aooonnts.  Some  communioation 
place  afteTwwrds  betvew  the  oxecnton  and  the  oompaay. 


and  the  latter  commenced  proceedingi  in  tbe  Cottit of  Sem 
to  enforce  their  claims  against  the  testatoi's  estate  in  Sculut 
To  stop  this,  the  executors  applied  for  and  obtiined  iottdit 
In  England,  notice  of  the  application  having  ben  Mjmi 
on  tbe  defendant,  their  agent  in  London,  and  aho,ittbtU 
office  at  Carron,  on  the  company.  ThiawusiDotioDiBiiliii 
recal  the  interdict,  (i.  e.  to  dissolve  tbe  iDjmiction),  ntn 
grounds— 1.  proper  notice  was  not  sirred  on  the  conji^ 
2.  tiie  English  Court  bad  no.  jnrndiction  to  gnot  nits 
interdict. 

The  Matter  of  the  RolU  held,  <■  In  this  case  t)»  coopiqli  i 
a  Scotch  charter,  and  bas  its  head  office  in  8cotlsul,tiBtl)i 
also  offices  in  this  country,  and  agents  to  conduct  ibtan^ 
and  it  is  resident  in  all  the  offices  where  it  anietisifiM 
Dbss,  and  hence  there  is  jnriadiction  In  tUs  Coort  ow  tti 
corporation  itself."  "IbavereadtheaffidaritsufciibHini 
of  proceedings  in  Scotland,  and  it  Is  clear  th»t  Oi  dett  of 
them  would  be,  that  if  the  company  were  allowtitBTiEncd, 
tbe  other  creditors  must  also  vilbertake  procee^ulb 
Scotch  Courts,  or  else  lose  the  benefit  of  the  Scotch  latti  IT 
they  were  to  take  soch  proceedings,  the  conseqnenct  loiiii 
that  administration  would  be  going  on  betwerothtaBip^ 
ties,  respecting  the  same  estote^  in  twa  diferent  uni  u 
pendent  Courts ;  and  this  tbe  Court  would  cndesmir  ttf: 
vent.  Another  objection.and  oneofamore  impMtuitBa 
Is,  that  Scotch  creditors  may  institute  proceediogiiiiSaiiia: 
if  they  have  no  property  In  this  country,  sndinajiettlaC* 
at  defiance,  and  obt^n  priority  in  the  Scotch  Coaitima 
company.  Supposing  this  to  happen,  this  Court  wonldp* 
putles  liberty  to  apply  in  order  to  prevent  soy  miictii^ 
atUng;  but  that  iiMd  uot  Inteifeie  with  the  preint» 

-  bbrdktaiiid 


87.— Hawkm  u.Eabtebn  Co."R.Co,16tliK«f.l8ai- 

20  L.  T.  (Ch.)  117. 
Railway— Landowner— Withdrawing  Opporiiw-^^; 
of  Sale — A  railway  company  having  agrtti  b  pro*" 
land  for  a  certain  sum,  if  he  would  •^•'*'*'**"2Tj*,i[ 
their  bill,  afterward*  abandoned  the  powm  ^i'^'V 
act,  at  tn  A't  part  of  the  lime—UelA,  thonfk  ^*rf^' 
quired  the  land  for  railway  purpotet,  that  titS"^  'f"^  | 
their  agreenenl  isith  A. 
This  case,  which  boa  been  befoTfi  the  Coortt' 
originally  decided  by  V.  C-  Bruce,  and  appatoiyj 
who,  failing  to  }iroriourjce  tk-cree  before  HHVv 
parties  refused  to  ilMiU-  Ity  tiis  rleaiston,  ud 
was  re-argued  beft^ri.'  L.  C.  f^t.  LcLHiarJa, 

Plaintiff  was  a  l-irii!.i«[Hir  on  tLcliaeofv].  . 
promoted  by  tbe  (!■  t.  i.ii  Luts,  carrying  on  biniB**J 
owner  on  part  of  tin-  nj'itLiii^d  property.  Hs< 
nnUl,  during  itBprog>^>^>ii  parliament, tbe ( 
into  a  deed  of  afreeojeat.  by  which  theyUniiial 
return  for  the  witliOiiiwal  of  Ins  oppowtion,  ^Vt* 
tain  snm  for  hi*  p™]'Li'!y,  tiutl  anolLci  w  toifip™ 
the  event  of  the  KiLl  IhlE]  in  its  pioBcnt  oriQ**rJ 
modification,  or  altered  furin,or  for  the  likooMK^j 
either  of  them,  and  to  which  ilefuadaiatafibonla  Vi 
promoters,  passing  into  a  law."  Plaiotitf  tbdiwr 
opporition,  and,  after  tbe  jjimalng  of  th*  5",', 
he  had  vacated  the  preroisoii,  and  be  forwaToedtWJ 
of  his  titles,  that  the  draft  tlieprisitiou  raEghtbo  JWfl"^ 
the  company's  solicitora  appcintcd  to  do  on  *■ 
They,  however,  did  not  keep  their  appointmsntiPT 
gave  notice  that  ^e  oompany  would  not  leqoui  i 
It  tamed  out  tbafe  the  company,  on  oeoimd  ^^E^^ 
that  that  part  of  tbe  lino  on  which  pl>ii>^,7'^3| 
ated,  being  in  a  tJimly  fici|iu3iitLd  couatTj.  wPoMtiSFp^ 
they  determined  )l  l  t  .  i>..!.:ili  i<.  and  ''L^orai^-'' ^ 
the  period  of  thtir  .  .  .[iif  .K]..irv  powers  to  eipirp.  '^-^j 
filed  his  hill  for  a.^  u  ilk  i^rformaocs,  that  iB,eM»^^ 
action  for  an  impluiu^iit  uf  the  sfeie. 

£«rffl|[.i«iA»viowodant4ieinedWB^  . 
ject :— "  U  as  in  nae  of  tbe  caw  oHed.OiliaH't'*^^ 
so  worded  as  to  make  it  appew  tiUt  "^SS 
pay  unless  they  nqulT«d  the  land— 4^  u,  » 
when  they  took  the  Innd^tCB  aswmpMiWfl  . 
were  not  to  pay  uiultts  ttn?y  (biSJc  ^i^'^Fr^^j-Mi 
■idered  a  conditional  contract   I  ha*fl>o«h3alt*n  W 
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! :  Bat  where,  u  in  this  case,  it  Is  an  absolnte  and  nnquaU- 
ooDtract  to  take  tbe  land,  I  should  certiuD^  hold,  that  no 
squent  aocideDt,  oertaialy  no  sabseqncnt  conduct  on  the 
M  the  oompany,  coold  rdleve  them  &om  the  obligation 
were  bound  hy  at  the  time  tbejr  entered  into  it.  It  was 
ledaoontractnaereramancnterediDto.  It  contemplated 
tct  passing,  sod  the  act  did  pnn.  It  is  then  a  TOlid  coa- 
.  Noththg  can  be  more  anseemly  than  for  a  great  com- 
to  come  into  a  Coort  of  Justice  and  to  say,  that  the  con- 
was  Toid  on  tbe  ground  of  its  not  being  witbiu  thefr 
ITS,  not  from  any  subsequent  accident,  not  from  any  mis- 
or  misapprehension,  but  because  they  thought  fit  to  ent«r 
It,  and  meant  to  have  the  benefit,  if  it  turned  out  for  their 
Bt,  and  to  take  adrantage  of  the  illegality,  in  case  the 
act  should  prove  onerous,  and  they  should  desire  to  get 
f  it  Buch  dishonourable  conduct,  I  trost,  we  shall  not 
see  in  Courts  of  Justice.  Fortunately  the  law,  justice, 
sqnify  of  this  case,  are  agreed,  and  there  is  nothing  to  pre- 
my  enforcing  this  contract.  I  therefore  dismiss  this  ap- 
and  with  oosta."  Dtemfar  FbiiU^. 


3.— in  Gooda  q^E.  Wiucorr,  8th  Not.  1852— 
20  L.  T.  142,  (Eocl.  C.) 

roMtioii— Sobstituted  Executor — Ciraautaiwt$  uhtrt  a» 

executor  wat  (unarmed  at  $ub$tiMe. 
I.  Wilmott,  by  will  dated  1844,  sud— "I  cmuHtnte  &c. 
id  nephew  C.  F.  Wilmott  executor  of  this  my  will ;  but 
le  the  said  0.  F.  W.  shall  bappen  at  the  time  of  my  de. 
to  be  abroad,  or,  from  any  other  cause,  incapable  of  acting 
Hx  executor,  then  and  in  such  case  I  appoint  my  said 
tw  E.  K.  Wilmott  execntor  to  act  only  dnnng  soch  time 
I  said  C.  V.  W.  shall  be  resident  abroad,  or  otherwise  lo- 
>le  of  acting  as  oforemid."  0.  F.  W.  died  in  1862,  while 
rix  was  alive,  and  she  died  six  months  after.  B.  IT.  W. 
upon  claimed  to  be  confirmed  executor. 
J.  Doitm — "  B.  N.  W.  is  to  act  only  during  such  time  as 
W.  shall  be  lerident  abroad,  or  otherwise  incapable  of 
:  as  expressed — that  Is,  from  any  other  cause.  These  last 
are  rexy  laige;  and  tbongh  I  have  some  hedtatioa  in 
%  to  th^  deddon,  I  think  I  may  allow  tbe  clatm." 


— In  n  Habribon'b  Trusts,  24th  Not.  1852 — 

22  L.  J.  69,  (M.  R.) 
!e —  Going  cut  of  jurisdiction  it  not  "  bang  unabU  to  act." 
ustee  went  to  Australia,  leaving  no  address,  and  it  was 
to  get  his  concurrence  to  an  investment  of  the  trnst- 
The  will  appointing  the  trustees  said — "  If  the  trustees 
y  appointea,  or  uiy  or  rither  of  (hem,  should  die  In  his 
e,  or  should  at  his  decease  renounce,  or  be  incapaUe  of 
in  the  trusts,  or  if  any  trustee  should  at  any  time  there- 
ie,  or  become  unwilling  or  unable  to  act  in  the  trust," 
3e  other  trustees  were  to  supply  the  vacancy. 
Matter  of  tht  RoUt  said,  that  as  the  words  "  unable  to 
ad  been  held  not  to  apply  to  a  tmstee  merely  going  out 
jurisdiction,  it  thus  became  necessary  for  the  Court  to 
t  new  trustee^— and  made  an  order  to  that  eJbct  ac- 

Sir. 


&KBB  V.  MiDDLisBX  HosNTAL,  18th  Deo.  1852 — 

20  L.  T.  160,  ((%.  Appmt.) 
— Annuity—The  Brllisb  Funds—  Ttttator  direded  kit 
ttort  to  purehaie/or  A  an  annmitg  of  £100  m  the  BrUtA 

I  Held  thi*  wa»  not  a  mere  Hfe  interett,  but  a  perpetual 

ity  to  A. 

.  LafiCan's  will  bore,  in^  aUa — "I  direct  that  my  eiecu- 
m  pnrcbaee  for  each  of  my  two  sisters,  vis.  Mrs.  Elisa 
,ad  Mrs.  Ellen  Fitspatrick,  £100  each,  the  said  annuities 
urchased  in  the  British  funds."  After  other  bequests, 
1  stated— I  direct  my  landed  piopeity  at  Otb&m  to  be 

auctioni  and  iSb*  produce  to  go  to  the  canring  out  of 
reaald  annuities  and  lemeies;  and  ahonld  tho  produce 

sale  not  be  found  lofficient  for  that  pnipoia,  I  desire 
e  remaindor  fbaU  bo  made  19  ftom  my  personal  pro. 


perty.  I  direct  my  personal  property  in  the  funds  of  the  East 
India  Ca,  Dutch  fands.  &a,  to  be  sold.  After  the  above  an- 
nuities and  all  legacies  have  been  paid  and  effiected,  I  desire 
tbe  remidnder  of  my  personal  pn^rty  shall  be  laid  out  in  tbe 
purchase  of  an  annoal  income  In  the  8  per  cent,  consols,  for 
tbe  benefit  of  a  cancer  ward  in  the  Middlesex  Hospital."  The 
question  arose  on  this  will,  whether  the  annuities  to  Mrs.  Bum* 
(mi»-8pelled  for  Byrne)  and  Mrs.  Fitzpatrick  were  life  or  per- 
petual annuities.   The  Matter  oftheRoUt  held  the  former. 

On  appeal  to  tbe  full  Court  of  appeal,  (Lard  CrameorA  dis- 
senting), it  was  held  by  K.  Bruce  L.  J.,  and  Lord  St.  Leonardt 
L.C,  that  they  were .  perpetual  annuities.  Zord  Chaatilbyr — 
"It  is  perfectly  settled  and  agreed  upon,  that  if  an  annuity  be 

fivea  dapiuiier  to  one  generally,  a  life  interest  only  passes, 
t  is  equally,  I  believe,  undisputed,  that  If  an  annuity  be  di- 
rected to  Iw  provided  out  of  tiie  proceeds  of  propert^v,  or  out  of 
property  generally — if  an  annuity  is  to  be  brought  into  exist- 
ence by  tbe  application  of  pioper^,  and  that  is  given  to  a 
party  generally,  the  party  would  take  property  appropriated 
to  purchase  the  annuity,  and  therefore  could  tue  the  annni^ 
in  perpetuity  if  it  were  purchased.  The  simple  question  on 
tbe  construction  of  this  wiU  is,  what  was  this  testator's  inten* 
tion.  Yon  will  observe  there  is  no  direct  gift  to  the  parties 
of  an  annuity,  but  it  ia  a  gift  by  way  of  direction  to  purchase 
the  annuity  for  them— not  a  word  said  about  their  lives.  Now, 
where  is  the  improbabiUty  in  a  general  case,  if  you  direct  with 
the  proceeds  of  your  property  that  an  annuity  Is  (0  be  pnr^ 
chased,  that  that  is  to  be  an  annuity  which  the  party  Is  to 
take  as  perpetual  f  yothlng  would  have  been  more  easy  than 
to  have  said  *  boy  for  her  life,'  if  testator  meant  it.  British 
funds  of  course  mean  the  public  fands,  and  cannot  be  con- 
ddered  by  any  latitude  of  language  to  apply  to  a  government 
annuity.  To  testator  It  is  indUEerent  whether  It  Is  bought  in 
the  8,  4,  or  6  per  cents.  Ton  cannot  buy  a  life  interest  in  a 
property ;  you  must  buy  tbe  particular  amount  of  stock  which 
would  produce,  for  example,  £100  o-year;  when  tliat  is  bought, 
it  is  a  perpetual  annuity,  and  that  is  the  subject  which  is  ^ven 
to  those  ladies ;  so  that  testator  has  directed  that  to  be  pur- 
chased which  will  endure  perpetually,  and  be  has  given  th« 
subject  so  directed  to  be  purchased  for  these  ladles,  without 
confining  iliem  to  a  life  interest;  That  Is  mj  dear  opinion — 
my  dear  and  oonfldent  oidnlon."  Stmmd^ 


%i^S»  THOiua  Wtu)b'0  Ebtatb,  5th  Not.  1852— 

20  L.T.  163,  (Ch.  Appeal.) 
Legacy — Construction — Huibsnd  snd  Wife — A  lego^  of£J0O 
wat  left  to  At  and  B  hit  wife,  and  to  C,  fa  equal  tkaru — Held 
that  A  and  kit  wife  counted  at  one  perton,  and  wert  oa/jr  n- 
titled  to  £350.  the  half  of  the  whole  turn, 
Thomas  Wylde,  in  1788,  bequeathed  to  his  trustees  £700.  to 

Ky  tbe  interest  thereof  to  a  certain  female  for  life,  and  after 
r  death,  testator  save  and  devised  the  said  t^HJO,  or  the 
8to(to  or  funds  in  which  the  same  should  or  might  have  been 
Itdd  out  and  Invested,  unto  and  amongst  John  Collins,  and 
Catherine  his  wife,  and  William  Ziea,  the  cousin  of  the  sdd 
testat<Hr,  in  equal  stiares  and  proportions.  Testator  also  gave 
and  bequeathed  unto  the  said  William  Lea  the  sum  of  £200  of 
like  lawful  money ;  and  he  gave  and  bequeathed  unto  the  said 
John  Odllns  tbe  sum  of  £200 ;  and  nnto  the  said  Cathetino, 
tte  irifeofthesaid  John  Odilns,  the  Bom  of  £200.  Be  also 
gave  all  the  reddue  to  the  said  Jdin  and  Catherine  Collins, 
and  their  executors,  &c.  On  the  death  of  the  female  entitled 
to  the  liferent  of  the  £700,  a  petition  was  presented  to  tbe 
Court  of  Chancery  by  John  and  Catherine  Oollios,  praying  that 
the  tmstees  should  |>ay  them  two-thirds  ot  the  £700.  William 
Lea  opposed,  and  cliumed  one  moiety  of  that  sum. 

The  Court  of  appeal  held,  that  husband  and  wife  must  here 
count  as  one  person.  K.  Bruce  L.  J, — "  Whatever  may  be  the 
rule  of  tbe  civil  law  on  this  subject,  our  construction  of  a  wiU 
of  personalty  Is  not  governed  by  it.   The  prindple  of  oar  law 
is,  that  whenever  a  gift  is  made  to  hnsbaad  and  wife,  the  pre- 
sumption is  that  it  is  given  to  one  person,  and  that  they  take 
as  one  penon.    I  say  presumption,  because  the  nature  and 
context  of  the  instrument  may  be  such  as  to  render  a  dlfiEerent  ■ 
interpretation  nwesssry ;  but  it  lies  wXr^cM  who  assert  tluA  Q I 
they  take  as  tico  father  than  one,  to  dMiAitrate  that  froUO 
the  natott  and  context  of  tbe  instramenk    In  my  opii^^ 
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that  Ib  not  done  here;  the  context  affords  a  plamible  artm- 
inent  either  vay,  and  the  genorat  rule  most  prevaiL"  lor4 
Cramoorth  L.  J. — "  After  some  flactuatlon  of  mind.  I  hare  ar- 
rived at  the  flame  conclnsion.  In  regard  to  land,  the  rule  Ib 
I'tear,  that,  la  audi  a  case,  busbaad  and  wife  woold  t^e  as  one 
jterson,  anid  all  conTenienoe  b  in  fitTonr  of  tha  lame  conrtroc- 
tion  as  to  personal  property.  Some  dedded  oara  an  difficult 
to  get  over,  and  it  in  safest  therefore  to  fatt  back  on  the  ori- 
fdoal  rule  as  stated  by  Littleton,  tliat  the  hoBband  and  wife, 
whether  taking  as  joint  tenants  or  tenants  lo  common,  are 
entitled  only  to  one  moiety  between  them  in  such  bequeKt«. 
It  is  by  no  means  unlikely  that  the  result  thus  stated  is  con- 
trary to  what  the  testator  intended, — and  not  the  Ion  no  poa- 
vibly  ftott  the  dnmmstance,  that  a  legacy  of  £200  la  afterwards 
piren  Mn'ofnti  to  each  of  the  same  legatees.  This,  however,  is 
nwm  mmjactore,  and  b  not  a  ground  upon  which  toidy." 


92.-— Hbhnickbr  v.  Henkioker,  20tli  Nor.  1852— 
20  L.  T.  125,  (Q.  B.) 
Stamp  Act— Deed  —  •(■ling  true  eomlderation — Diriwon  of 
Common  Property — A  bond  waB  given  to  ttewe  pagmtnt  ttj 
the  true  eoiuidertttiim  for  a  iivi^m  of  coMMoa  property — 
Uelfl,  though  the-  deed  of  dioition  wai  not  profterfy  Uawtpedt 
and  did  not  expret*  the  true  eotuideralioH,  that  meithtr  tht 
bond  nor  the  deed  were  void  on  that  account. 
This  was  an  aotion  on  a  money  bond.   The  plaintiff,  defen- 
dant, and  others,  held  property  in  common,  and  wished  to 
diTide  It  A  partition  deed  or  deed  of  dlTfsion  was  ezecated. 
which  bore  oniyanomlnal  conriderationforphdntlflheooming 
a  party  to  it.   The  plaintiff,  however,  was  in  reality  to  receive 
£660  for  equality  of  division,  whicti.  with  interest,  amounttid 
to  £800.   For  this  latter  sum  the  bond  was  given  by  defen- 
dant.  On  helng  sued,  defendant  objected — 1.  That  the  deed 
of  partition  ought  to  have  set  forth  the  true  connideration 
onder  48  Geo  UL  c  149,  and  fiS  0«o.  XU.  a  184.  2.  The 
money  ocmid  not  be  recovend  on  the  bond  nndet  48  Cleo.  Ill 
c.  149, 1 24. 

The  Court  held.  ^  Can^Mt  C.  J.— "As  to  the  second  point 
we  give  no  opinion,  as  we  do  not  think  the  provifiions  of  the 
Act  48  Oeo.  III.  c.  149,  are  applicable  to  the  transaction  in 
question,  which  was  a  partition,  and  not  a  sate.  As  to  the 
other  pdnt,  we  think  that  an  obltetion  to  espreestbe  oond- 
deration  Is  by  the  statnte  imptwed  In  cases  of  sale  and  not  of 
partition,  and  such  obHgatfon  conld  only  be  extended  by  ne- 
CMsary  tntondment,  for  which  we  find  no  reason  in  the  prearnt 
case.  The  transaction  in  question  cannot  be  0(»isidered  a  Mle; 
and  if  not  a  Bale.S  22  of  48  Oeo.  ni.c.  140  does  not  apply.  In  this 
Tiew  of  the  case,  we  see  no  real  objection  to  the  right  at  the 
plaintiff.  Keitber  the  partition  deed  nor  the  bond  is  TOid  by 
reason  (mF  an  improper  stamp,  which  may  even  now  be  comet- 
ed.  Kann  v.  Lent,  10  Barn,  and  Or.  877,  Is  a  aise  Id  point" 

JudgniUfor  Pkdntiff. 


93.— B. «.  SoOTH-WwrEBM  R.  Co.,  25lh  Not.  1852— 
20  L.  T.  110,  (Q.  B.) 

Arbitniror— Awsrd— Rednetioa — /a  order  to  rtduee  an  noard . 
on  the  ground  of  the  arbitrator  aristeAjay  |Ae  hao.  the  Court ' 
will  not  iooh  at  a  written  §tatememt  of  the  grounds  if  hit  de- 
eieion,  handed  bjf  him  to  the  par  tit*  almm  with  the  award,  imfess 
1/  appear  he  intended  theae  raaeone  to  be  part  of  hie  award. 
An  arbitrator  made  an  award,  and  on  the  same  day  be  de- 
livered to  tbe  parties  (wparate  written  Btatements  of  the  gronnds 
rn  which  he  made  it,  accompanied  with  a  letter,  in  which  be 
expressed  hlmxelf  dissatisfied  with  the  award,  and  rRoommend- 
fng  the  parties  an  speedfly  as  posslUe  to  lay  a  spedal  case  be- 
ibre  tbe  Court  of  QseHi's  Bench.  An  application  was  made  to 
set  adde  the  award  on  the  ground  of  bis  having  mistaken  tbe 
law,  aa  shewn  by  the  reasons  given  In  tbe  separate  statement, 
but  Hie  arbitrator  made  an  affidavit  ailing  that  he  did  not 
Intend  that  statement  to  be  part  of  his  award. 

The  Coort  refused  to  set  aside  tbe  award.  OmpbeU  0.  J.— 
*•  It  is  quite  clear  that  we  cannot  look  at  ttw  statement  of 
the  arbitrator's  reasons  aa  a  groand  for  ImpeaiAIng  hfa  award, 
nnlea  he  delivered  them  as  part  ^  Ua  amid.  Ifhedoeiii^ 


then  the  Court  win  look  at  tbe  two  as  one  daeiiiiKDl,iri 
will  suppose  that  be  has  reserved  the  mattn  of  Uvicrt 
consideration  of  the  Court ;  but  If  he  has  sbw^ntaljdeciH 
the  question  of  law  snbmitted  to  him,  we  canuot  ioqidR  la 
thel^alityofbisdeciidon.  In  the  premt  cm.  It  linhf 
clear,  not  only  from  the  affidavit  of  the  arUttilor,  Mba; 
all  the  circumstances  ot  the  case,  that  he  aevn*  vmiU 
separate  statement  of  Ms  rsasotis  to  be  any  part  of  Ubni 
The  award  was  Intended  to  be»  and  ii,  fiuu." 


94— B.v.AaHTOH,25thNoT.lB5^20L.T.UO,P 
Oaminir — DoHriaos*  u  nM  «»  wthvfil  fm. 

A  pubUoau  was  convicted  by  coantry  josticei  d 
suffering  and  permittiHg  an  nnlawfid  ftams  In  IfckK-to 
wit.  dominose.  OBadTeoaitioiitotbeQMSB'BBeMb,tiwl 
contended,  that  If  ft  was  not  ootrtiary  to  rtatstetoiliri 
dominoea  It  came  at  least  under  the  d<«cTipliotktbti» 
sing  act  9  Oeo.  IV.  c.  61,  of  "  any  games  wbstiocTti''  fW 
6'am;Mf— Isitgamingtoplayatdraoghtsfbrlon?  Usd 
the  community  are  gamesters.] 

The  Court  beld  dominoes  was  a  game  mMier  ft^ldt 
the  general  statutes,  nor  under  the  Uotuiw  stt  'Ui 
dominoea  were  played  at  a  public  hoosa  aad  noaqiiW 
upon  the  game,  that  mmld  be  gaming,  and  Ihs  pibB«# 
then  be  oomricted." 


95— IjTTLEii.NEWPORTA.&H.B.Co.,25thN(iT.IKl- 
20Ii.T.  128,  (aP.) 

Railway-Companies  Ctauset  Art — RiittittoDcnie-Tw>- 
Under  the  Omtoiidatiom  Act,  if  there  is  a  laml  svU  » 
the  plan,  the  eampang  have  no  power  to  rfetwKfkJs'"" 
epot :  6«f  it         if  thai  do  wrongfulfy  Jaiilt,^'"' 
bound  to  mahe  the  tunnel  on  the  altered  Hu. 
This  was  a  spedal  case  sent  from  the  Co«trfa»^ 
take  the  opinion  of  the  Court  of  Common  Plw 
AberKavettDy  and  Heittdrnd  Railway  Comr«i9.iB.*^J^ 
overcome  the  opporition  of  pIdntiS.  a  landed  J'^^^^^ 
seated  to  make  s  tunnel  at  a  c«rtain  spot shon 
pofflted  phtn  ;  but,  in  making  the  railway,  thef  t^w^TT 
cefisary  to  deyiate  at  that  part,  and  did  not  nil' 
The  plaintiff  InriBted  that  they  were  bound  to  ™« ^jT 
in  their  deviated  line.   The  question  tberdi)nn<t<«f' 
1.  Whether  a  company  can  deviate  a  r^lw^  *I>Rt 
marked  a  tunnel  OD  their  pUnt  2.  Vbefber.ksfiDgvi* 
they  are  bound  to  make  a  tunnel  ?  jt 

The  Court  decided  tbe  first  point,  holding  th« 
not  deviate.  Jmw  C..  J.— "The  act  8  ft  «  VW  ^Sg 
says,  that  where  a  tunnel  Is  marked  on  tbephuuiDM'' 
be  made.lt  shall  be  made  accoidingly— tbst  i&  »>t^ 
place,  and  not  within  the  limitaof  deviation. 
and  16th  sections  togetlier  make  one  coinpreb«iia«*2 
subject  to  exceptions,  theoompany  may  defista 
viaducts,  and  the  like,  iire  such  exooplioM,  sod  ctfii'g 
pected  to  be  made  the  KUtject  of  the  general  *ct, 
be  provided  for,  as  t«  de  vlation,  in  tbe  private  scL 
"The  general  act,  §  18,  means,  that  where  tiien  i'g 
there  tiiere  must  be  no  deviation,  unless  tbe  oc~ 
to  provide  for  It  by  their  private  ad  BoppcriDfc, 
the  oompuy  deviate  without  having  the  P"*^, 
the  duty  imposed  upon  tbem  of  making  the  taonctl 
not.   They  have  dont*  a  wrong  by  deviating.  b<Jt» 
not  impose  on  tbem  the  obligation  of  making  ^^^t 

Jrhe  oorrespoading  Scotch  Ant  and  vbuae 
with  tbe  Bi^sk  elaoH)  Ib  8  A  9  Vict,  a  Ui  f  >*1 


96.— R.V.  NEWMAii,22d  Nov.  1852— 20  L.  Mi 

Evidence -Libel— ila  article  ta  a  JXaiew  eeaU^ 
ogainUA.  Afierwarde  B pMitMi^akttm^ 
get,  for  which  A  proeeemte/t-ff  if  eramn^  "•^"'t*' 

IMS  a  eonfikl  tfendtnea  as  fo  thtir  (nrtA. 


HAVING  REPBRENCE  TO  SCOTCH  LAW. 
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)r.  Acbillt  proKCQted  Dr.  Newman,  the  defeodant,  for  a 
)1  charging  the  former  with  deflowering  virgins,  and  other 
s  of  incoDtinenoe  with  several  women  name^.  There  bad 
n  prerioualy  publfibed  In  the  Dublin  Review  an  article  coo- 
ling the  identical  chargei,  oi  nearly  bo,  and  itappeuvd  the 
Mcutor  had  been  aware  of  this  article,  but  bad  talun  no 
ice  of  it.   At  the  trial,  there  was  conflicting  evidence  aa  to 

truth  of  the  chargeA,  and  the  defendant's  oonnsel  tenderud 

Review  in  qnectioo  as  evidence  going  to  show  the  trutb  of 
charges.   Lard  Cwm^ttU  ruled  tliat  it  was  not  admieoibtti. 

moving  for  a  new  trial  on  this  amongst  other  grounds. 
Court  onanimoualy  held  the  evidence  iBadmlarilm. 
'Ueti^  ,1. — "  The  qoeBtlon  here  was  the  truth  or  falsehood 
charge.   Evidence  of  the  tact,  that  the  statement  has  been 
ie  by  many  penoDs»  is  no  proof  of  the  truth  of  it.   U  is 

that  it  is  probable  the  «ha^  is  true,  becaow  in  another 
iication  the  charge  has  already  been  made,  and  has  not 
3  noticed ;  the  answer  ia,  that  that  is  &r  too  vagoe  to  oon* 
ata  evidence  which  could  be  admitted  in  a  Gout  of  Justice. 
I  said,  that  the  truth  of  one  statement  may  be  establiidied 
ibe  production  of  another  of  the  same  kind  idenUvsi  with 
«cause  when  the  same  fiwts,  persona  and  things,  are  men- 
ed  in  both,  Uie  tnbnUadon  to  one  is  the  admission  of  the 
tr.  The  &llacy  is  in  the  use  of  the  term  '  sabmissiou,' 
n  it  ought  simply  to  be  said,  that  the  party  accused  did 
prosecute  tbu  aocoser ;  but  be  might  not  have  done  so  for 
ly  other  reaaous  bceidw  those  of  BUbmisdoa  to  the  accuM- 
,  or  admiesion  of  the  troth  of  the  statement.  The  article 
be  Beview  might  have  been  anonymous,  tlie  author  un- 
wn,  the  penon  i^^ainst  whom  it  was  directed  unable  to  fix 
wy  particular  person  as  the  author ;  he  might  not  know 
tber  the  charge  was  made  by  a  man  of  character  or  of  no 
'acier,  or  i^ether  he  was  in  such  &  itate  at  pomty  as  to 
ler  proMcntlon  very  nndesirabla.  It  fanot  always  the  flnt 
■ge  that  a  man  finds  it  eqiedient  to  prosecute ;  It  may  be 
r«aalt  of  passion  or  malioe,  and  naay  die  away ;  or  it  may  be 
rly  fiilse,  and  be  deemed  to  demand  only  contempt.  But 
re  petition  of  the  charge  may  fom  the  ponoa  against  whom 

directed,  to  notice  it." 


97. — R.  V.  Nkwiuit,  mtpra. 
lence — Poreiga— Judgmeat  ol'  the  Inquisition — A  judgment 
'.  th€  Court  ^  /Mf Majfiea  at  Bom*  vos  yivtR  m  widtnct, 
imtA  «m«  m  tAtJbrm  of  m  MMathm  m  notarg,  that  after 
aom^tle  invtuijfatum  the  rteonb  of  lk«  Court,  he  found 
tt  A  had  eonfttied  to  di^bmmng  virgau  ^c.  {ig>ecifyiiig 
i«r«>,  OKd  that  their  Eminemeea  tu^ended  A,  and  emtdemned 
n  toa  religiome  homeefor  three  mora.  The  doe»m**t  eame 
rm  the  office  oj  the  hqmuitioK — HeXiithat,th»vyhadmis^U, 
vas  not  eoMltuive  proof  »f  the  facte  it  eomtained. 
document  was  put  in  «videnee  by  defendant  in  the  above 
of  this  form— "I  tbe  ontterrigned  notMy  of  &c.  tvstify,  that 
a  comi^ete  investigatitm  of  the  records  of  &&,  it  is  proveu 
said  AchlUi  oonfoned  blmaelf  guilty  ofd^wvring  avir^in 
, of  havingcamalty  known  many  womenatV.&o.  Lastly, 
»t,  that  after  deliberate  examination  &c,  and  theoonfemiou 
e  accused,  which  was  to  this  effect  (stating  it),  their  Emi- 
tjB  decreed,  that  after  being  for  ever  suspended  from  tbe 
tration  of  tbe  sacrifice  of  the  mass  Ac.,  and  having  salutary 
ncea  imposed  upon  bim,  he  be  condemned  to  remain  fur 
,  yean  in  some  religious  house  of  his  order  of  the  mora 
t.  olHwrvance.— Given  in  attestation  of  all  these  facts  fmm 
ic-<:lloT's  Office  of  Ac,  23d  Sept.  1861— (tigned  by  notuyi" 
:feodant'B  counsel  did  not  say  that  this  was  a  Judgment 
n  concluBive  against  all  the  world,  but  that  it  was  entitled 
rry  folth  as  an  authoritative  declaration  under  the  seal 
a  Court,  and  as  shewing  that  the  Court  had  pnweeded  on 
EM;tH  there  stated. 

le  Ckiort  held,  that  the  doomoentfr^/Mfs  proved,  that 
I  hod  beeu  a  Jadgmeut  of  that  Court  against  AcbllU,  but 
iug  more.  It  did  not  prove  the  focts  therein  stated,  nor 
ronndson  wbich  the  judgment  proceeded.  There  are  two 
of  Jwigmenta— (me  to  which  entire  cnnfldeucels  giwn ; 
thar  which  is  only  admMble  SDljecttoJastobsarvatioiis. 


98.— FoEEE  V.  BovALMj  23d  Not.  1852— 
20  L.  T.  100,  (0 

Evidence— Wtnesi — QeeiiioM  tencung  to  criminate  Witness— 
Obiervatione  at  to  hoio  far  a  Judge  interferes  is  smcA  essca. 

Iliis  was  an  action  on  a  bill  of  exchange  against  tbe  accop* 
tor,  who  set  up  as  a  defence,  that  it  was  a  gaming  debt  A 
witness  at  the  trial  was  asked  by  defeodant's  counsel  whether 
be  saw  any  gaming  In  a  certain  roooL  He  replied  he  did 
not.  He  was  then  asked,  if  there  was  a  roulette  tabln  in  tlie 
room,  when  plaintiff's  counsel,  interfering  on  tbe  ground  that 
it  was  a  qaestion  tending  to  render  witness  indictable,  asked 
tbe  Judge  to  protect  the  witness  from  answering  it,  which  was 
done.  A  new  trial  was  afterwards  moved  for  by  defendant, 
who  lost  the  verdict,  on  the  ground  that  the  question  did  not 
In  fact  tend  to  criminate  wltuem,  and  tliat  the  Ju4ge  at  least 
interposed  too  soon. 

The  Court  held  the  Judge  acted  rightly.  Maule  J.— "The 
Judge  never  decides  wlietber  a  question  will  criminate  or  not ; 
he  only  tells  tbe  witness,  as  in  Lord  Cardigan's  case— don't 
answer  any  question  which  you  think  may  tend  to  criminate 
you.  A  Jndge,  seeing  tbe  tendency  of  a  question,  is  however 
right  in  warning  witness  at  once,  otiierwise  question  after 
question  miglit  he  put  having  a  tendency  to  criminate.  If  it 
were  otherwise,  a  witness  might  be  asked  bow  many  persons 
were  in  a  room  where  a  mnrder  was  committed,  aira  then,  by 
an  exhaustive  proceiB  oi  questioning  brought  to  criminate 
himselt"  Am  Irjsl  r^imL 


99.— CoBBBTT  V.  HuDsow,  20th  Not.  1852— 
20  L.  T.169,(Q.B.) 
Party — Advncate  and  Wiinem_/ii  England,  a  party  swy  new 

be  hit  own  advocate  and  utUneta  in  the  tame  caee. 

Cobbett,  a  litigious  pauper,  conducted  his  own  case  at  a  jury 
trial,  apd  addretted  the  juty,  as  is  usuid,  before  calling  bis  wlu 
nessea.  He  then  tendered  himself  as  witness,  but  Lord  (^mp- 
bell  refosed  to  let  him  he  sworn,  and  plaintiis  was  nonsuited. 
He  moved  for  a  new  trial  on  this  ground. 

The  Court  held  that  Lord  Campbell  was  wrong,  and  granted 
a  new  trial.  Lord  CianpbeU  C.  J.—"  We  are  hilly  aware  of  the 
incoovenieot  cooseqneucea  that  must  follow  from  a  party  to  a 
suit  bciutt  alternately,  during  the  trial,  advocate  and  witness — 
a  practice  we  strongly  disapprove ;  at  the  same  time,  we  cannot 
Bay  that  a  Judge  sitting  at  a  jury  trial  has  sufficient  authority 
to  prevent  it.  Betore  tiie  recent  statute  in  ISol,  the  party  had 
a  right  to  conduct  bis  own  caae  in  penon,  though  he  could  not 
be  his  own  witoess ;  and  by  tliat  Htatnte  be  is  rendered  compe- 
tent and  compellable  to  give  evidence  as  a  witness,  without 
any  abridgment  of  his  former  right  to  act  as  his  own  advocate. 
If  the  practice  bt-come  injurious  to  thu  administration  of  jus- 
tice, tbe  legislature  may  interfere,  or  the  Judges,  under  the 
authority  vested  in  them,  may  make  a  general  tnder  to  prewnt 
it  in  fatsce." 


100.— Habris  v.  Thokpson^  22d  Not.  1852 — 
20L.T.  99,  (CP.) 

SUniter — Privllefred  Ccmipunicatiufi — Malice — A,  a  Arvefor  of 
0  company,  told  hit  co-direOore  that  their  ueretary  B  had  been 
ditmitteii  by  another  company,  and  in  anaver  to  a  quettion  by 
the  chairman,  A  ttcted  what  were  the  grounds,  (which  he  (A), 
being  aUa  a  director  of  that  other  tow^nyt  Anev)— Held  Mis 
wot  a  privileged  communication. 

Defendant  whs  a  director  of  the  Brewers  Ca,  and  of  tbe  Li>n. 
d»u  NecrupoliM  Co.,  and  plaintiff  was  secretary  of  the  former, 
and  Auditor  of  the  latter.  In  tbe  latter  company,  defendimt 
had  taken  paH  in  some  investigations  by  the  directors  as  to 
the  condD4.t  of  phkintiff,  tbe  remit  of  which  was,  that  plaintiff 
was  dtamisaed.  About  ten  days  after,  defiandant,  at  a  board 
meeting  of  tbe  Bieweis  Co.,  moved,  that  the  plaintiff  having 
been  disuiaaed  by  the  Necropolis  Co.  for  graes  mboondoct,  was 
DO  longer  fit  to  be  secretary  of  tbe  Brewers  Ca,  upon  which, 
in  answer  to  a  question  from  the  chairman,  he  said  the  charges 
avainst  plidntiff  were  obtaining  monm  nnder  £a)se  pretentes, 
and  giving  an  lO.U.  for  a  pet^  cash  debt.  On  thlaJUw  chair- 
man appointed  auopportimitTf«-idalntifLvintuoi^im/liin 
self.  Unthedayapt£3iDtad.phantilt!ill^ 
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tcmuty,  attended,  and  asked  defendant  to  state  the  charges 
agidnst  him,  which  the  latter  declined  to  da  Au  action  was 
thereafter  brooght  against  defendant,  and  malice  was  aU^i;ed ; 
and  an  action  had  also  been  already  brooght  by  plaintiff  agsinst 
the  Brewers  Oo.  at  the  time  defendant  deeluied  to  state  Hm 
charges.  At  the  trial,  it  was  objected  for  defendant,  that  ttiere 
was  no  evidence  of  malice ;  bat  Jervii  0.  J.  sidd  there  was,  and 
ihe  jnry  found  for  plaintiff  but  leave  was  reserved  to  net  aside 
the  verdict  and  enter  it  for  defendant.  This  application  was 
now  made. 

The  Conrt  set  aside  the  verdict.  MatOe  J.—"  That  the  de- 
fbndant  might  make  the  commonlcation  he  did,  there  can  be 
no  donbt,  it  being  for  the  purpose  of  protecting  the  company. 
Oranfiog  it  imimted  the  commisuon  of  an  offence,  or  that  be 
believed  it  to  be  troe.  he  might  reasonably  believe  so,  and  it 
was  Btni  privileged.  The  pluntiff  must  show  malice — i.  e.tha.i 
the  defendant  was  actuated  not  only  by  what  he  thought  right 
and  fit,  bnt  also  by  some  evil  intention  towards  the  plaintiff  to 
i^ure  him.  It  most  be  presumed,  hi  the  absence  of  evidence 
of  the  opposlto  Intention,  that  he  was  actuated  by  a  proper 
sense  of  duty.  I  don't  think  there  was  evidence  ct  his  beine 
actuated  by  anything  else.  There  was  good  ground  for  his 
believing  that  he  was  saying  what  was  true.  When  called  to 
go  over  the  proofs,  he  declined  to  do  so.  He  might  decline 
to  do  so  on  many  grounds.  He  might  have  said,  I  believed 
him  snll^,  bnt  1  am  not  called  on  to  show  the  grounds  of  my 
beli^  further  than  what  I  have  shown,  vis.  that  a  chatve  was 
made  on  which  he  was  dismissed.  He  also  relied  on  the  hct 
of  an  action  having  been  brought  against  him.  That  was  a 
good  reason  for  his  acting  as  he  did.  And  all  this  Is  conristent 
with  his  having  no  malice  at  all.  On  the  principle,  therefore, 
laid  down  in  tiie  cases,  I  think  there  is  no  evidence  to  torn 
the  scale  on  the  pieanmption  of  the  absence  of  malice." 

WtBiam  3.,  nferring  to  Blagg  «.  Stnrt,  10  Q.B.  906,  said, 
that  fslsehood  In  fhct  is  no  proof  of  malice,  nnli 


knew  of  the  (Usehood. 


tbepat^ 


101.— R.  V.  Mahhiho  &  Surra,  13ik  Not.  1852— 
20  L.  T.  116,  (Orim.  App). 

Theft — Mssler  end  Sernnt— J  tenant  gave  hit  matter't  goeda 
to  A,  who  offered  to  tell  them  to  the  matter  again  at  Am  (^*s) 
own — Held,  there  being  previout  concert  between  the  tervant 
and  A,  they  were  both  guiltg  of  MteaUng. 
Manning  was  servant  to  a  potato  nlesman,  who  need  to 
parchase  baga  from  Smith.  The  custom  was  for  Smith,  when 
he  had  made  a  lot  of  bags,  to  put  them  down  at  the  door  of 
the  potato  warehoQse,  and  then  afterwards  call  for  the  money 
either  himself  or  by  his  wife.  One  day  Manning  took  24  ot 
his  master's  bags  (which  were  privately  marlud  by  the  mas- 
ter) from  the  warehouse,  and  put  them  outside  the  door  where 
Smith  used  to  put  his.  Soon  after,  Smith's  wife  came  and  asked 
for  payment,  saying  her  husband  bad  left  these  bags  the  name 
m<»nfng.  SmiUi  was  immediately  sent  for,  and  on  being  told 
what  his  wife  had  ssld.  declared  she  was  quite  right,  as  he 
(Smith)  had  left  them  at  the  door  an  hour  before.  The  mas- 
ter then  gave  both  Manning  and  Smith  into  custody.  At  the 
trial  the  Jury  were  told,  that  If  Manning  had  intentionally,  and 
by  concert,  placed  the  bags  there  to  allow  Smith  to  tiy  and 
pass  them  off  as  hia  own,  they  were  both  guilty  of  larceny.  The 
jury  found  them  both  guiU}/. 

The  case  was  reserved  for  opinion  of  the  Judges.  JervUCJ. 
**  This  is  a  dear  case.  The  direction  was  quite  rlj^t ;  and  B. 
«.  Hall,  1  Den.  Or.  0. 881,  is  expressly  In j^nt" 


102,  HOBRIDOB  V.  WiLLOCOHBYj  19th  NoT.  1852— 

20  L.  T.  97,  (CP.) 
Ferry — Liability  of  FerryoMn— Negligence — 7%e  Uuee  of  a 
ferry  took  on  board  A  and  hit  more,  A  keeping  charge  of  her. 
Owing  to  a  defect  in  the  landing  tUp,  the  mare  wot  injured,  and 
died  in  eonaeqvence — Held  the  ferryman  waa  liable  for  itt  Ion, 
The  defendant  was  lessee     the  feriy  between  Birkenhead 
and  Uverpot^,  and  took  plaintiff  and  his  mare  on  board.  It 
was  not  the  fetryman's  costom  to  take  chai;ge  of  live  eattle  on 
board,  and  plaintiff  liapt  ehai^  of  the  mare,  and  defimdant 
did  not  tnterfore.  On  landing,  the  pier  being  some  feet  higher 


than  the  boat,  sHps  with  handles  were  Wed  tor  piw[n;ui, « 
also  for  catUe.  The  band  rail  being  broken  end  tied  itti 
cord,  gave  way  under  the  mare,  and  seriooriy  Intend 
that  she  required  to  be  kUled.  ThepMndffsoedtlteknjM 
for  her  valoa,  £81 : 10a.,  In  the  Coonl^  Coort,  a^i^  thl^ 
fondant  was  liable  as  a  oanier,  whose  negUgHm  oaeili 
loss.  The  Judge  held  defendant  liable,  and  ttiii  «h  u  ad 
to  the  Conrt  of  0.  P.  ^ 
Ttie  Court  affirmed  the  decidon.  /msiG.  J.~HAtlbili 
below,  the  ob)ection  now  sought  to  be  raised,  thit  deUt 
was  not  liable  as  a  carrier,  was  not  taken ;  the  o^scttsti 
was,  that  he  was  not  liable  beoause  he  had  not  tk  peat 
career  the  mate;.  The  sommons  does  not  semtoi^lrli 
the  action  was  brought  against  defendsat  mordTHiaai! 
It  nay  mean  that  for  hire  he  took  the  mare,  s&dlsttidt 
gence  H  waa  killed.  If  so,  It  wiU  do.  Itiathi%<4 
ferryman  to  provide  everything  neoenary  fer  tlwaiiafcu 
of  paasengets  and  goods  ftom  the  one  ride  to  the <la  Dbi 
st(qisdxfeet1hHn&eahor^hemlghtaswdlstq>)i«iriHi 
of  tbe  Merani— tlie  boiws  cannot  jnmp  from  thsMntiai 
pier,  and  it  la  his  doty  to  provide  for  the  niNniofUrli^ 
landed." 

MavU  J. -J*  If  the  plaintiff  had  himself  hmgOtji^ 
gence,  he  might  not  perhaps  have  been  entitled  to  tnai 
having contiibnted  to  theiiiJniT;  bBtttie»iinoaii|d« 
kind  hen." 


103.  — R.  w.  Henboh,  4th  Nov.1852— 20  L.  T.  63,(81 
Nuisance— Infeetioo — Bringing  a  gkndtiiim'* 

a  public  pUee. 

Defendant  was  indicted  for  btini^ng  a  niira  biki  i  fHf 
place,  where  tbe  lieges  were  pasaiDg.  The  iodidBtfA^ 
that  defendant  wdl  knew  that  tbe  maie  va*  llR  'i^ 
with  a  contsfpoDS,  infections,  and  dangeiooi  diiwi  aU  " 
glanders."  and  that  he  wUfoily  led  the  mate  bit  Aiai|p 
lie  place,  amidst,  and  among  divers  Uege  snl^Mti  ^J*^ 
passings  and  sti^ing,  "  to  the  great  danger  of  idUiVi^* 
said  contegious,  infections,  and  dsogerons  diSMf  oW  <* 
glanders,  the  li^  antgecta  of  onr  I«dy  the 
said  day  and  time  were  to  and  near  tbe  slid 
place,  te  the  damage  and  oommon  nuissnoe  cf utkaiiBV 
aobjecu,"  Ac.  Defendant  was  convicted  by  *»i«J'i'V' 
ooanael  afterwards  moved,  in  arreat  of  jndgnest,  tUntav 
mentwasbad,  beosnse  it  did  not  allege  UMtdtftslBth* 
that  a  glandered  mare  could  commnnicsie  itt  diiwiHiK 
which,  in  fsct,  the  defendant  did  not  know.  . 

The  Conrt  of  Queen's  Bench  held  it  was  not  team* 
the  indictment  to  allm  that  defendant  kne«  tM  "f 
ease  waa  commnnicaldia  from  a  bone  to  a  ats. 
was  therefbn  goo^  and  judgment  omld  not  bi  mMi** 
groond. 

104.  — Fabub  v.  G.  Westtebn  B.  Co.,  8d  Nor.  1*" 

20  L.  T.  62,  (CP.)  .  ^ 
JBs:p«iises— ^^eatanf  CUent—  Taxation--  Oy"*^* 
Plaintiff,  in  the  coone  of  an  action,  chsi^^ed  biir* 
npmi  which  he  bad  hia  aooonnt  taxed  by  the  sndiWM 
himeelf  and  sneh  attwney.  At  that  time  plaintiffs™ 
all  these  eipenses  would  require  to  be  psid  by  tbe 
and  did  not  object  te  certiun  items,  as  be  woold  b 
he  were  Iwund  to  pay  them  bimsetf.  Ultimstelf 
was  compromised,  and  the  defendantt  only  paid  thei 
between  party  and  party.  Plaintiff  then  spplied  to 
te  have  the  texstton  of  Iiis  first  attorney' 
ground  tiiat,  at  tiie  former  taxation,  be  1 
in  hononr  not  to  object  to  oeruin  items,  aa  oe  nugBM-^ 
But  the  Court  would  not  allow  this  to  be  ^"'^'^^ 
the  olgectioiis  ought  to  have  been  made  at  the  flntv^ 


105.— Mdlhill  v.  Nbvilli,  28d  Not.  1^4 
20  L.  T.  113,  (Eich.) 
Bill  of  Exchsnge— Blank  Anepiaoce— P 
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rhoae  dofenoe  wM,  that  he  did'iiot  draw  the  Ull  An  Inae 
rent  to  trial,  when  defendant  offered  to  pnre  that  the  bill  vai 
Irawn  and  accepted  tn  bUnk  in  1846,  and  had  been  handed  over 
o  one  Cannon  to  raite  money  for  the  accommodation  of  tbe 
icceptor,  named  Page.  Cannon  kept  the  bill  till  1M9,  when  he 
oolc  it  to  plaintil!^  who  filled  it  op  a«  of  1847,  and  discounted  it 
''oUodc  C.  B.  njeeted  this  efUenoe,  and  the  Ja^  finind  for 
tlatntiff  A  new  ttU  vaa  now  moirad  for  on  the  gfoond  of 
his  rejection. 

Eor  pbintlffit  waa  argued,  tiiat  Cannon  had  an  iinplied«atho- 
ity  frondefendant  to  fill  up  the  blank,  andthai  tbere  was  no 
Insf  t  to  the  ttane  at  hti  doing  so,  eicept  the  statute  at  limite. 
ions,  (that  la,  the  air  years'  preacription).  Deftodaot,  eentnt, 
rgmed,  titat  it  was  difBcnlt  to  say,  in  snch  a  case,  when  pre- 
sription  wonld  ran, — whether  from  the  date  of  d^ireiy  or  of 
IllinfT  op ;  but,  at  all  erents,  the  authority  ought  to  have  been 
aercised  within  a  reasonable  time,  to  be  judged  of  from  all  the 
ircamstances,  and  therefore  the  eridenoe  was  admissible; 

Tbe  Omrt  held,  ^  PcOetk  C.  B.— "  Tbe  pomt  Is  of  consider. 
lUe  iiDportuK&  It  is  not  ncoeasary  to  say  more  than  that 
here  onght  to  be  an  oppwtunity  of  seeing  whether  there  was 
.■oj  such  circumstance  as  would  justify  either  ttie  Court  or  a 
Dry  in  laying  down  a  rule,  that  there  may  be  some  reasonable 
rmitatloa  under  such  circumstances.  The  case  certainly,  and 
he  evidence  tendered,  might  have  given  rise  to  a  question ; 
md  I  ooneor  with  i3»  rest  td  the  Court  in  thinking  that  there 
■Dght  to  be  a  new  tiM,  when  an  oppoctunitv  will  be  offered  of 
oostderiag  tbe  matter  more  AiUy."         Aiw  Irul  ffrmUtd. 


106.— BoBKB-n  V.  Bbthbl^  16tb  Nov.  1852— 
20  L.  T.  80,  (CP.) 
3U1  of  Bnshaoge— Evidence— MinioriQr— Acceptance,  Time  of 
— WKere  Ikm     no  evidence  at  to  ths  dale  of  tht  acc^anee,  a 
jttry  may  infer  that  (he  biU  wu  aeaptai -wifhin  a  reasotudtle  time 
after  the  date,.v>hickma]/,i»totiuccuia,b$iHafnD  dagg  thereafter. 
Plaintiff,  M  indorsee,  soed  defendant  as  acceptor  of  a  bill  of 
ifXdiaDge,  when  the  latter  pleaded  that  he  was  a  minor  when  be 
icccpted  it.  At  the  trial,  It  was  proved  that  the  acceptance 
vas  in  defendant's  handwriting,  but  there  was  no  evidence  as 
iO  the  time  when  he  accepted ;  and  it  was  proved  that  he  came 
>f  age  one  day  before  the  bill  became  dne.   Plaintiff's  counsel 
;hen  contended,  that  it  lay  on  defendant  to  prove  that  he  had 
iccepted  the  bill  when  be  was  a  minor — that  is,  on  some  day 
jefore  that  on  which  it  became  du&   The  Judge,  however,  left 
.t  to  the  junr  to  draw  their  own  conclusion,  and  they  gave  a 
rerdiet  for  defendant ;  but  leave  was  reserved  for  plaintiff  to 
mter  the  verdict  for  himself,  if  the  Court  afterwards  should 
ihink  his  objection  good.   The  application  wai  now  made. 

The  Court  of  Common  Pleas  dismissed  tbe  application,  and 
leld  that  the  production  of  tbe  trill  accepted  was  evidence  to 
ihow  that  it  was  wo  accepted  within  a  reasonable  time  after 
the  date— that  Is,  vbeu  defendant  wm  a  ndnor.  Jtrvit  C.  J.— 
"  It  is  not  denied  that  the  defendant  most  prove  that  he  was  n 
minor  when  he  accepted  the  The  question  is,  was  there 
iny  evidence.  If  there  was  any,  then  the  Judge  at  the  trial  was 
right.  It  is  everyday  practice  simply  to  prove  the  handwrit- 
ing on  the  bill.  The  bill  must  have  been  accepted  at  the  time 
of  tbe  action  brought.  It  is  not  so  proved,  exceptant, by  the 
coum  of  boalneBB,  it  would  be  accepted  witliin  •  reasonable  time 
after  its  date,  and  the  party  accepting  must  be  pretnmed  to  fbl> 
low  the  ordinary  course,  unless  the  contrary  is  shewn." 

MauU  J.—"  It  is  well  established,  that  a  bill  Is  considered 
to  issue  at  the  time  it  bears  date.  Why  is  this  the  generul 
rule  t  The  reason  is,  that,  ordinarily,  bills  are  issued  at  tbe 
time  they  bear  date.  Theaoo^tance  is  ordinarily  not  dated, 
and  therefore  there  i>  notliiiv  to  pron  tl»  date  of  it  It  is 
not  by  any  means  universal  usage  tut  Ulli  should  be  oooepted 
on  tbe  day  of  their  date,  but  it  is  usual  to  accept  at  some  early 
opportuni^  after  tbe  drawing.  Therefore,  where  two  persons, 
being  in  the  same  town,  draw  and  accept  a  bill,  the  presump- 
tion is  that  tbe  bill  was  accepted  one  at  two  days  after  the 
drawingt4herefore  tbe  acceptance  is  evidence  that  the  bill  was 
accepted  a  few  days  after  the  drawing,  regard  b«iw  hadtoihe 
distance  at  which  the  penona  redde  fkom  each  otser.  ThetO' 
fore,  on  the  same  priodple  as  that  1^  which  tbe  di^  of  the  date 
is  to  be  taken  as  the  day  of  the  issue  of  a  1^  yon  may  presume 
the  acceptance  to  have  been  made  at  some  eariy  <q[>portoaity 
after  ttie  drawing." 


107. — Holmes  v.  Londoh  &  N.-W.  Railway  Oo., 
24th  Nov.  1862—20  L.  T.  112,  (CP.) 

PUeiU-^Speeifieatiom — CombiHatam  tff  mew  vM  old 
eontrivaneea — Infringement. 
This  waa  an  action  for  an  infringement  of  a  patent  for  an 
improved  railway  turning  table  whidi  plaintiff  had  invented 
and  mtented.  In  his  spedflcation,*he  described  the  manner  in 
which  the  turning  table  was  formed,  and  Ha  constituent  parts, 
not  stating,  however,  what  was  old  and  what  was  new.  A  few 
weeks  previously,  one  Harrison  had,  unknown  to  plaintiff^  ob- 
tained a  patent  for  a  turning  table  similar  in  all  its  parts  ex- 
cept one,  which,  however,  was  of  great  importance  and  utility. 
The  Court  of  Common  Fleas  held,  that  the  spedflcaUon  was 
bad  for  not  distinguishing  the  old  parts  from  the  new.  JtrvU 
CJ. — "  Every  patentee,  in  his  specification,  must  describe  his 
inventiou,  so  that  an  ordinarily  skilled  workman  may  read  and 
understand  what  part  is  old  and  what  new.  It  is  free  from 
doubt,  that  there  may  be  a  patent  for  a  combination  of  old  parts 
with  new.  But  unless  the  two  are  distinguished,  the  obvious 
construction  is,  tbat  the  patentee  claims  the  one  part  as  much 
as  the  other." 

In  the  same  cose^  a  point  was  raised — which  the  Court  did  not 
decide,  it  being  uonocestary  to  do  so,  but  which  was  admitted 
to  be  novel  and  difficult — viz.  whethor  a  person  who  buys  a 
patented  article  feom  one  who  is  not  licensed  to  sell  it,  has  it 
put  up  by  workmm  on  his  premises,  and  who  tises  it,  infringes 
the  patent  ? 


lOS, — -R,  V.  YoBK  &  N.  Midland  Railway  Co., 
16th  Nov.  1862—20  L.  T.  166,  (Q.B.) 
Rulwsy — once  begun,  mnit  be  rompleted — Where  a  raitnm 
company,  havitiff  eitaiaed  an  act  to  moke  a  tinejrom  A  through 
B  to  C,  have  ereaUed  tie  part  from  A  to  B,  tkty  can  be  wm- 
peUed  by  any  landowner  M  the  /uie  to  wuhe  flfso  tkat  part 
from  B  to  C. 

This  juflgment  was  delivered  by  Lord  Campbell,  and  acqui> 
esced  in  by  Mr,  Justice  Crompton,  but  dissented  from  by  Mr. 
Justice  Erie,  tlie  only  otlier  Judge  present.  Aa  tite  next  cart 
goes  still  further,  and  applies  equally  to  Scotland,  the  preaeut 
need  not  be  fitrtber  noticed. 


109. — It.  V.  Lahoabhibe  <&  Yobuhibe  Railway  Co., 
16th  Nov.  1852—20  L.  T.  169,  (Q.B.) 

Railway — Obligation  to  make  the  Railway  when  the  Act  Is 
obtained —  When  a  raihoay  company  have  obtained  their  act 
of  parliament,  any  landowner  whoee  property  would  be  affiled 
by  the  railway,  may  eon^el  the  company  to  yo  on  and  make  the 
line,  though  they  have  never  taken  a  eingle  step  to  carry  out 
their  power*:  and  they  cannot  evade  thit  eompuUilor  except  by 
obtaining  another  act  of  parliawient,  permitting  them  to  aban- 
don the  undertaking. 

Lord  Campbell,  in  delivering  judgment,  said  this  was  one 
of  tbe  most  imporunt  cases  ever  argued  in  Westminster  Hall, 
and  he  h^Kd  it  would  be  raeedily  brought  before  the  House  of 
Iiords.  The  foeti  are  ^mple.  The  defendants  had  obtained  on 
act  of  pariiameot  to  make  their  Ihie,  which  wa*  a  branch  or 
extension  line.  The  act  waa  in  the  usual  form-  Their  powers 
were  to  expire  in  five  years,  and  within  this  period  a  landowner 
on  the  line  of  the  pressed  railway  applied  to  the  Court 
Queen's  Bench  for  a  writ  ofmandamui,  to  compel  the  company 
to  make  tbe  line.  The  Court,  consisthig  of  Campbell  CJ.,  Cole- 
rit^  J.,  and  Crompton  J.,  were  unanimous.  J.  was  absant, 
but  from  tbe  fact  of  his  dissenting  in  the  previous  case,  it  is 
probable  he  would  have  dissented  fh>m  this  also. 

Lord  CampbtUG.3. — "After  long  and  anxious  deliberation, 
I  have  come  to  the  conclusion,  that  we  are  bound  in  this  case 
to  jtronounce  judgment  for  the  prosecntor  of  the  tnandamue. 
Where  the  directors  of  a  railwsgr  company  have  actually  availed 
themselves  of  the  extraordinuy  powers  conferred  ou  them  at 
tbdr  own  soUdtation;  and  on  their  own  representation,  by  get- 
ting possession  of  lauds  witiinut  the  consent  (rf  the  owners,  and 
be^nning  the  foundation  of  a  railway,  which  necessarily  inttfr- 
fteeswith  public  as  well  as  private  rights,  I  i)#^  p<iTP^b«4i, 
able  to  bring  myself  to  doubt,  thaO^lDBeli  Bu^HdUbdiUiJlf 
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CHI  tiiaak  to  complete  the  undertaking,  and  tliat  are  em- 
powered to  compel  the  performaDce  of  .thi«  by  pmdamm. 
Wtafltber,  where  acompany  hare  done  nothing,  as  between  tbem> 
■elvei  and  third  partiea  or  the  public,  under  tbelr  parliamentaTy 
powers,  ttiey  may  not  wholly  ^tandon  the  undettaking,  ia  a  very 
diffiHfent  queaUon.  I  was  at  lint  inclined  to  think,  that,  until 
they  had  actively  interfered  with  public  or  priTate  rights  after 
pRMin^  of  their  act  of  parliament,  they  are  not  to  be  considered 
as  having  entered  into  any  contract,  or  incurred  any  obligation 
to  cKecnta  the  anderuUng.  Neither  indiTiduals  nor  the  public 
neoassaiily  euSer  any  severe  Iqjuiy  by  the  scheme  haviitg  been 
fbnowd  and  repudiated,  and  neither  the  consideration  nor  the 
prooiise  which  constitute  the  contract  or  obliguion  can  be  said 
to  be  so  apparent,  if  the  shareholders  agree  to  dissolve  iht 
company  as  soon  as  tlie  act  of  parliament  has  passed.  But  my 
IM'esent  opinion  is,  that  the  moment  the  act  receives  the  royn 
aasent,  the  contract  and  obligaUon  attach,  and  that  by  the 
legislature  alone  can  the  contract  and  oUigation  be  subsequently 
dissdved.  There  is  great  difficulty  In  drawing  any  ottur  line. 
The  notion,  that  upon  the  passing  of  the  act,  there  is  a  loan 
pceniteafyB  sUQ  allowed  the  company,  is  rather  a  gratuitous  sup- 
position ;  and  I  know  not  on  what  principle  we  are  to  interpolate 
the  c(Hiditiou,  if  coropani^  avail  tliemselves  of  the  extraordi- 
n»ty  powers  wUch  they  have  obtaiued  on  the  decUradoa;  tliat 
ttiey  are  ready  and  wilung,  atthdr  own  etpenditure,  to  etecute 
a  work  declared  by  the  legislature  to  be  greatly  for  the  public 
benefit.  Begarding  the  transaction  as  a  mntter  of  contract,  we 
may  well  conclude,  as  between  ocanpanies  and  the  owoov  of  ttie 
land  to  be  taken  for  a  railway,  as  well  as  with  the  public,  the 
o(Hitract  is  absolute  when  the  act  passes.  Tliere  Is  ample  cmd- 
sideratioo  In  any  prqudSce  which  the  landowners  sustain 
ill  being  subject  to  any  liability  to  have  their  laud  forcibly 
talceo  from  them,  and  in  the  benefit  thereby  accruing  lo  the 
company.  The  reciprocal  consideration  *>  fluwisK  Irom  the 
from  tile  company  is  the  expenditure  which  tiiey  are  to  incur, 
and  the  benefit  they  are  to  confer,  by  making  and  completing 
the  railway.  The  mutual  consents  are  given  through  the 
medium  of  the  legislature.  It  was  argued  at  the  bar,  that  all 
these  acts  of  patiiainent  only  gave  a  pennisuon  to  tlie  company 
because  the  powers  are  Umited  to  a  certain  number  of  years ; 
tMt  Ibis  limitatloa  seems  manifestly  to  be  Introduced  for  the 
protection  of  tin  laBdowuers,  without  giving  the  company  the 
power  at  their  pLeasore  to  abandon  the  undertaking.  For  the 
landowners  thwe  is  no  loeut  peBnitttUia  ;  for  the  instant  the  act 
receives  the  royal  assent,  the  company  have  the  compulsory 
power  of  purcbasiDg  all  the  lands  required  by  them  ttiroughuut 
the  whole  eiteat  ct  the  oulway,  ■»  apecified  in  the  bo»s  of 
refonoce;  and,  1^  giving  lu^oe,  the^  may  become  the  actual 
purchasers  at  any  moment,  until  the  long  period  to  which  the 
power  of  compulsory  purchase  is  limited,  expires.  Until  then, 
the  landowners  are  deprived  of  their  Ml  rights  of  ownership ; 
and  if  they  are  not  to  be  compensated  by  the  construction  of 
the  railway,  they  would  in  many  cases  sustain  a  serious  loss 
<lnring  all  the  time  while  the  oompnlKOT  powen  of  porebaw 
vubslst,  and  they  are  prevented  m>m  auoiating  the  land  ac 
houses  described  in  the  book  of  reference,  and  from  applying  it 
to  any  purposes  inconsistent  with  the  claim  which  may  be  made 
to  thtim  by  the  railway  company.  Duriqg  ttie  whole  of  this 
time,  is  one  party  to  tlie  contract  to  be  bound,  and  the  otiier 
to  be  fteef  May  not  the  public  be  considered  partiee  to  this 
contract  t  and  may  nut  the  public  be  aggrieved  if  the  omtraot 
may  be  repudiated  bj  the  company  at  any  time  before  it  la 
acted  on  f  The  fact  Is  agreed,  It  would  "be  for  Oie  public  bene- 
fit that  a  new  line  of  communication  sliould  be  open  between 
certain  tennini,  and  the  privilege  of  making  it  is  conceded  to  a 
company  with  extraordinary  powers  over  Ughw^s  and  other 
public  rights.  Cwnpetitors  who  were  willing  to  oonstract  a 
railway  between  the  «a»e  termioi,  are  defeated ;  for  tiie  period 
«f  St  least  Ave  yean,  bo  limiUr  adieow  can  be  brought  fat- 
ward.  May  it  not  be  reasonably  concluded,  tbeo,  that  the 
oumpaoy  are  bound  to  perform  their  part  of  ttie  contract,  as 
well  iortipeetof the  pubticos  theUodowners?  Aperraisslon 
whieh  w(»ki  any  pfqiidioe  to  the  par^  who  grants  it,  mi^ 

*>  This  view  arises  from  the  doctrine  of  Btiglish  law,  that  no 

simple  contract,  that  is,  no  contract,  not  constituted  by  deed 
or  by  a  record  of  Court,  is  valid  unless  it  is  founded  on  soipe 
legal  consideration — some  quid  on  jftio.  In  Scotland,  this  view 
sKould  not  be  material- -A/f's  iV.  S  8. 


well  leave  the  exercise  of  it  optional  with  As  instu;  Isi 
It  is  granted  St  the  request  of  the  grantee  Qo  the  iqMBbiM 
that  be  is  abtnt  toemutseitfin'  tte  benefit  cffli|tMi« 
cannot  withdraw,  b  the  folr  InfonnoB  not  ttst  fls  lUpa 

is  reciprocal  7  *  *  Applications  have  bees  nt^Mfmi 
to  parliament  with  sucuess,  by  railway  compubtt,  ts  awi 
the  whole  of  their  undertjaking,  or  a  [Mrticnlw  bsnckuli  I 
cannot  allow,  therefore,  itiat  the  apprehsedsd  nsBcfsa 
holders  should  induce  us  to  abstain  from  giriig  mhai/; 
poriiament  the  construction  wbldi  msy  is  Mr  l*f 
tiiem.  We  are  to  find  oat  what  Is  the  Jest  Mmmtafe 
nature  of  the  transaction  and  the  laogusae  eMjMtl  hw 
of  the  railway  acts  we  find  tin  expresueo, '  llu 
required  to  make  and  maintain  the  railwayt'  kutn  i 
shall  be  lawful  for  the  company  to  malts  sad  mtuAae 
railway.*  I  do  not  believe  a  dlfletent  mmdMM^^ 
tended  by  these  diflereot  expreesioa^SDailiiifAiv^w 
port  that  the  thing  mw(  be  done, 

Beliance  was  [rfaced  by  defrtidaot'ioseDSllathv' 
^nstntfAn-T.  Ths  Eaal  i^F^4ltaM<^  Oifipsiqr. i M^ift 
C.  98,  and  34  Scott.  Jnr.  419,  wbidi  was  aimpsitaa' 
Court  of  Session  in  Scotland.   But  wbeii  thstoutcosuit 
explained,  it  will  be  found  to  be  no  nthflfta^ditfiM 
the  special  act  received  the  royal  osmii  IM  J#  IM  v 
company  having  received  deposits  and  calls— (M  bdeta 
mendng  any  works,  or  giving  any  notice  of  1^1"*^** 
Marob  1849  came  to  a  resolution  to  abanloa  tbt  Tuiem 
and  apply  to  pariiament  for  an  act  to  sotlnnie  timn*'- 
On  SOth  Hay  followii«,  the  appellant  made  tn  iK^" 
the  Court  of  Seauon  in  due  form,  that  the  cnpujap*' 
interdicted  'from  taUog  any  steps  w  proce(dia|itin|i' 
their  object  the  dissolution  of  the  Mdd  compso;,  w  n*; 
turning  or  payii^  back  to  the  sharehidden  »be 
and  paid  by  them  into  the  said  company  U  the 
posiu  or  calls,  and  from  vioUtiag  the  """"^Vf^ 
entered  into  between  him  and  the  Q<mps«7<i°°^J^ 
in  any  other  way  prejudicial  to  the  interesopiwr'T' 
under  the  said  contract  or  agreequuit,  or  , 
provisions  of  the  statute  Incorporating  ^~f^l\a 
That  was  the  form  of  interdict  iipplied  *'>^'^^ 
refused ;  tiie  a^^  was  against  tbm  i>**^J?r^ 
iaierdicfc  The  appeUont's  ocwnstU  at  ita  M  * 
of  Lords,  admitted  that  the  ionsrdaot  wosU  ^i^^^^ 
the  ooonKUiy  from  oossiog  to  pariiamnat       * TJoj 
ing  tliem  to  abandon  the  undertaking,  ^*'*"V3Xii 
qoestiooi^  dictum  cf  Lord  Cetteofae*,  in  *^!rw 
oompuoy      bsgu  to  make  »ntt«sor*thM  tbt 
eery  may  grant      ti^MWtkM,  and       v«  ("^bN 
parilament,  coritiary  w  the  eontnet  ■W"*" 
entered  into.    That  most  distinguishsd  ^^^^ 
memory  i  have  the  proloundest  "V^^JjJ^' 
the  Court  of  Ohancery  was  to  be  omniprt**  '  ^ 
appears  that  the  oppeUaot  had  bnught  an  ■CJ^^^  i 
rator  against  the  company  tat  the  pi''1'*'*|v:th.# 
found  that  the  company  bad  no  rignt  to 
taking  and  that  in  this  actimi  jadgmeot  r^J^Lf 
against  him.    Lord  St  Leonards.  t'«''^'^^!S» 
House  to  dismiss  the  appeal,  observed— '  WbMU^^i, 
a  general  interdict  on  the  assunptifKi  tb^ 
established  at  the  very  period  when  the 
and  when  the  laterdiet  ft  iB-fict  nAtted  bj  »J"f^> 
JheappeUoDC  Inth«aotioDofdcclsriitcff,tl)t> 
that  the  compauy  may  be  prevent^  "  -.S^^'* 
act  to  put  an  end  to ita  proprietary.    I^  ^^yj^Aiof^ 
the  terms  in  which  the  injunction  is  *"'>S''\~^us^* 
diet  such  an  application.   If  such  a  f'^^^Sm^'' 
projected  meoiure  In  porliameuli  he  is  «t  f^'^^ihtff^ 
•0,  and  he  would  be  duly  heart  lgrtbelegiristiue«r^ 
ofhisintenst.  But  to  gtint  an  IqjuoctMi  w?' 
stances  of  the  present  case,  Is  impossiMft 
afterwards  observes,  that,  '  to  suKWrt  t^Jf?^ 
in  all  iu  parts,  as  prayed,  musttep'o™' 
was  no  pretence  for  saying  that  the  '^9f^"rJ^Lai» 
lestrain  the  company  from  paying  ^J^^iiM  * 
shareboldere.*    The  affirmance  of  the  j^J" 
interdiot  is  no  authority  agdnst  this  ^"*^Z.^edI^  i 
"The  quesUon  that  u  now  before  us  ii  i»M^r^iJIrf  I 

by  the  action  of  declarator  In  the  Court  *  "JjS.,  V* 
App^  C.  lOS  (nole>-i«  whiqh  that  «7 
M^wd,  dedded  Difttilbel  h^AaW^ 
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proceeded  adely  on  ibe  ground  that  it  had  been  QomiMooed 
too  late,  and  an  act  bud  been  pasted  by  the  l^elature,  aatho> 
rising  the  company  to  abandon  tbe  uttdertaking.  He  sayt, 
*  The  compulaory  power  enabling  the  company  to  take  lauds, 
«xiHred  in  July  1649. .  In  1860  they  appliua  to  pariiament  for 
leave  to  diiaolve  theaMelvea;  and  baring  proved  to  the  eatls* 
fiiaioa  of  the  coiqniittee,  that  tbe  constroctitm  of  the  railway 
had  nevw  baen  oonstenoedt  and  that  it  waa  expedient  to  aban* 
dgo  the  Ull  paeaad,  direotiog  tbe  oompany  to  cease  to  exist 
•xoap^  Uk  tbe  payment  of  Ua  debCa,  and  that  tbe  company  are 
ahaalotety  lelaaied  and  diaehaised  from  all  (ribligaiion  and  lia< 
biiity  to  malw  the  railway.  The  action  of  declarator,  tbeie- 
tm,  says  Lord  Wood,  *  was  instituted  before  tbe  passing  of 
tbe  (fiasolTing  atatote,  but  not  till  after  the 'compulsory  powers 
of  laUv  tbe  lands  under  the  original  act  had  expired,  so  that 
tliCi  Minawmaelearly  too  Ute  in  bringing  his  action.*  His 
iMoi^dp,  however,  goes  on  to  intimate  a  pretty  tttong  opIMon. 
These  are  bis  words — ^■If  a  proper  demaitd  had  been  made 
■wbHat  tin  compulsory  powers  subsisted,  and  within  a  reason- 
^4a  time  beCore  there  was  a  cessation,  an  action  for  that  pur- 
pose timeoosly  raiwd  (that  1),  in  time),  would  have  been  main- 
taiuabis  by  the  porsuer,  and  he  might  have  been  entitled  to 
tbe  deeiee  now  pi^yed  tor  aniast  tbe  defenders.*  Therefore  we 
lumlwwMfaoritj  of  Loid  Wood  in  favour  uf  this  mandamat." 

J udgmeiU  for  Prottculor. 
pThls  case  bM  rince  been  appealed  tu  the  Exchequer  Chamber, 
and  has  already  been  argued,  and  stands  over  tor  judgment. 
From  obsemtiom  of  tbe  jodgM  daring  aigooieati  then  ia  m 
probability  of  a  RversaL— >06. 1858.] 


110.— Obtell  v.  LvAcn,  llth  Kot.  1852— 
16Sng.Jor.1134,  (Gh). 

PrecMs— Foreign  Decree— Suspending  Salt— ^  a  Jinal  deerte 
Aaa  bttn  pnmouMud  i»  a  tiaUlar  tuit  m  India,  tkt  iSiiglak 
:  OmH.^  CkMt*r$wU  Uajf  th$  $mt  pe»di»g  htr*. 
"  ta  tMs  case  (mU,  p.  5)  V.  C.  Parker  had  overruled  a  plea 
to  tbe  effect,  tlmt  a  simiW  suit  for  the  same  purpose  was  then 
]Knding  in  ladia.  ftkice  that  decision,  tbe  Court  iu  India  had 
pronottoeedafinaldeetee.  Af^Ucsiion  waa  now  made,  un  that 
'gronnd,  to  suspend  tbe  present  suit. 

V.  C.  Sttiart  suspended  tbe  Eo^idi  suit.  "  I  am  asked,  that, 
thoe  being  a  decree  in  India  of  a  Court  of  oorapetent  jurlsdic- 
tfoo,  ttMM  proceedings  in  this  Conn  xmj  be  suyed.  Agaiuat 
this  It  is  nrged,  that  the  relief  prayed  in  this  suit  is  mure  cx- 
teurive  than  in  the  suit  io  India.  But  I  see  no  just  grouml  toe 
that  coDtentioa.  I  make  an  order  staying  all  proceudiogi 
in  this  Court,  witlwut  prqudioe  to  any  proceedings  that  the 
ioslog  party  m^y  be  advised  to  adopt  with  lefiuenoe  to  the 
4ea«e  and  pwcewiiigi  la  LuUt." 


111.— ScoREY  «.  Habhisom,  20th  Dec.  1852— 
16  Kag.  Jot.  11;10,  (Ch  ) 
tjegucy — Lonliiy  of  a  Promlssory-Noie — Foreign — A  pnmit' 
torjf'MoU  dua  to  tettalor,  domiciM  m  Sngiamd,  by  a  ptrsfa 
midemt  at  th«  Cape  of  Qood  Hopt,  pattet  mndtr  tMt  words, 

property  I  thalt  leave  in  tht  eolony. 
Jaows  Kiiorey,  who  bad  resided  at  the  Cape  formerly,  died, 
'dWHCiled  in  Eogbuid,  in  1M7.  By  bis  will,  he  bequeathed  to 
tbe  pbdnti^  hia  wife,  all  the  Income  of  his  property  and  effects, 
of  what  nature  or  kind  soever,  as  be  should  iMve  in  tlie  colony 
of  the  Cape  of  Good  Hupu,  and,  after  her  decease,  the  fee  to  bis 
ohildren  in  e^oal  ihaies.  Amongst  his  personal  estate  was 
this  not*  :— 

*•  £iOO.  Zondom,  llth  S^t.  1845. 

-tisma  yeanafter  date,  I  promise  lu  pay  to  James  Scorey, 
Esq.,  or  <»der,  £500,  with  interest  from  tlie  date  tliereuf,  at  tlie 
mte  of  £4  per  cent,  per  annum,  payable  quarterly— tbe 
«im  to  be  paid  betiire  ttie  said  term  of  seven  years,  at  my  option. 

"PayableatJ.M.Bi>yvn^3  8t.  I  j.w« 

Michael's  Alley.  tgrobilL   /  J«™"wxwna. 


At  testator's  death,  Falconer  was  resident  at  the  Cape^  The 
question  was,  whether  this  note  passed  1^  the  above  bequest  f 

y.  C.  Kindertitj/  held— -*  Tbe  qnestion  Is,  what  did  the  testa- 
tor mean  by  this  language  T  Did  be  mean  to  loelnde  tilit  pro- 
perty, which  oonsisted  of  a  right  to  sae  and  recover  on  that  pro- 
missory-note, or  did  he  not  ?  1  hure  nothing  to  guide  me  except 
these  few  words.  I  am  driven,  therefore,  to  consider  what  is 
the  law  with  regard  to  tite  looility  of  soch  property.  Strictly 
speaking,  it  has  no  locanty ;  but  the  law  has  said,  that  for  cer^ 
tain  pnnmies  it  sbalt  have  a  lucdity,  when  the  party  dies.  That 
law  is,  tiMt  tbe  reddenceof  the  debtor  is  to  govern  tite  locality. 
I  have  thus  no  other  resource  than  to  decide,  that  this  debt, 
which  was  due  from  a  person  recent  at  the  Cape  to  tbe  teeta- 
ter  at  the  Cape,  Is  to  be  treated  as  intended  by  him  to  be  in- 
doded  In  this  property  so  distinguished  by  him,  and  must  bo 
treated  as  properly  indnded  in  tbia  bequest-" 


112.— FuBT  V.  WooDiN,  llth  April  1863— 
22  L.  J.  92,  (Ch.) 
Aoction-^Implrment  of  Sale— Objection  to  Contract— PufBng 
— A  vendor  may  be  hi*  owa  auctioneer.    Every  objection  to 
title  or  contract  mtut  be  immediate^  notified  by  the  purchater 
on  Ais  becoming  aaptainled  with  it,  othenoise  it  will  be  deemed 
'  Waived.    Puffing  obaerved  *pon, 

Plaioti^  the  vendtH-,  sold  by  aoctkn  certain  leasehold  pro- 
perty to  defondant,  who  afterwards  refuaed  to  bni^onwiit  the 
sale  on  these  grounds — 1.  he  did  not  know  that  toe  anctlooeer 
was  the  vendor :  S.  that  there  was  puffing  going  on- 

y.  C.  Turner  held — *'Tbe  auctioneer  may  properly  hold  the 
character  of  owner,  without  any  objection  being  taken  to  the 
sale  on  that  ground.  But,  at  M  events,  here  the  auction  whs 
on  isth  Aiigaat,aiMl  on  tbe  Slat  defendant  was  aeqoafnted  with 
tbe  fact  He  <ngh^  therefim,  to  have  ndsed  the  objection  at 
once,  as  one  on  whtdi  he  meant  to  refy.  Not  bavfne  done  so, 
he  most  be  taken  to  have  waived  It.  The  odier  objection  la, 
that  a  pofliBr  was  emidoyed.  Now,  I  cannot  infer  that  andue 
advantage  was  taken  merely  from  tIte  fact  of  a  Udder  having 
bid  against  the  last  bono  fids  bidder  arongh  a  long  series  of 
biddings.  It  ia  not  to  be  e^Kcted  that  a  person  eniployed  to 
bid  for  property  np  to  a  certain  extent,  aaj  £700^  It  lo  Ud  at 
once  £695.  It  was  tben  said,  that  tbe  reserved  Uddhig  waa 
fixed  frandoleotly,  with  the  knowledge  that  defendant  was  Hkely 
to  bid  that  sum,  and  that  puSers  forced  up  the  price  to  tliat 
snm.  Bat  tbe  focts  are  not  strong  eiMHigh  to  prove  this.  It  is 
no  fraud  for  a  vendor,  being  also  tbe  auctioneer,  when  a  party 
comes  to  hhn  and  makes  an  ioqaiiT  whether  the  propcrQ^  will 
be  sold  tat  eiW,  to  s»  tliat  it  probably  woaM,  and  afterwarda 
to  fix  the  resereed  ndding  at  that  stun.  It  waa  open  m  tbe 
pnrdtaser  to  make  aueh  inqnlrles  as  be  tbonriit  necestuy. 
Defendant,  therete^  most  pwfonn  the  contractr 


113.— Atkhtboh  p.  Srannnm,  17di  AprU  1852— 
21  L.  J.  329. 

Ship— JMiwfsr  telling  good*  to  repair  Sh^mt  imiermediaieport— 
Obtervmtion*  en  the  liability  of  Shipowner  ta  tmeh  a  oose. 
Tbit  waa  a  qnestion  of  tecbnted  pleading  bat  the  dream- 
stances  were  these :— Defendabt  was  owner  of  a  ah^i  boond  Itnm 
Buenos  Ayres  to  London,  and  plaintiff  was  owner  of  certain 
goods  sb^^ied  on  board  at  tbe  fomor  place,  ta  be  ddlvered  at 
L<Hklon  for  a  certain  freight.  During  the  voyage,  the  ship  waa 
greatly  damaged  by  tempestuous  weather,  and  the  master  was 
forced  to  put  into  Monte  Video  to  repair  the  damage.  The  n>- 
pairs  cost  £5000,  and  as  tbe  master  had  not  suffldent  money, 
be  sold  part  of  the  cnrgo  to  defii^  tbe  expense.  Fart  ot  tlie 
goods  sdd  were  plahitiff^s,  aodfetdted  £1S00.  Plaintiff  brongitt 
an  action  dalming  to  deduct  from  hit  aoconnt  for  freight  tlt« 
sum  which  the  goods  thus  sold  would  have  fetched  If  bronglit 
to  London  and  sold  there,  and  alleging  they  would  have  in  that 
case  fetched  £8500.  The  plaintiA  however,  did  not  allflse  in 
hts  dedaration  (or  condtrsvcnd^fg^zyOkfe^BOl^^^TOcd 
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■t  LondoD.  Dflfendut  dtfaotocl  to  tii*  nUtmoej  t£  the  nun- 
moM  oo  thia  ground. 

The  Court  held,  JPottwt  C.  B^"Xt  is  irgoed  by  defen- 
dant, Uwt  tbongh  he  may  be  bound  to  pay  the  price  of  the  gooda 
At  tbe  plaoe  of  sale,  or  at  the  port  of  ddWery,  at  the  option  of 
ihe  pUintUI^  yet  be  ia  only  to  bound  if  the  ihip  arrive  at  the 
fort  of  destfiiatini.  The  aathoriUet  in  tbe  EagUab  law  ou  tbia 
Mdi^Mfc  an  ftv,  and  give  no  eonntenuoe  to  tbe  doetiioe,  that 
If  ■  BiaalM  aell  the  gooda  of  a  aUpper  at  an  Intennediate  port 
for  neoeasary  repairs,  tbe  shipper  can  claim  the  price  of  aimilar 
fooda  at  the  port  of  delirery,  mdai  the  veuel  arrived.  Whether 
pl^tiff  be  entitt^  to  ret^tver  the  price  for  which  the  goods 
actoally  aotd,  (which  Lord  Tenterden  thinks  he  caooot,  onless 
the  vesaet  anirdl^  becaoae  tbe  mercfaant  oit|^t  not  to  be  in  a 
tetter  sitaation  than  he  would  be  if  the  gooda  bad  not  been  aotd), 
la  aqtteatioB  which  does  not  ariae  hate.  All  we  aaj  is,  that  the 
action  euaot  be  maintained  without  aUeging  that  the  vessel 
ttrind  at  the  porl  of  destinatton."    Ju^aeiUfn-  D^ndant. 


114.— GiSB  V,  Nbwvabkzt  B.  Oo.,  3d  May  1852— 
21  L.  J.  398,  (Q.B.) 
Kail  way — Ultra  Vires — A^eement  to  pay  Gompenaation — A 
ndlwtof  eomptntf  agretd  Ay  deed,  that  in  the  event  of  their 
railioay  bill  pusnng  into  aa  act,  they  would,  before  entering  on 
A's  land,  paif  Aim  £4900  purchzte-money  /or  43  acret,  and 
£7100  Of  eompeniation  for  damage.    It  turned  out  that  they 
never  entered  on  the  land,  and  did  not  require  il — Held  thai 
they  vcre  not  bound  to  pay  ^ker  of  <Ae  above  sunt,  and  that  \f 
they  had  ioand  lhem$eloe$,  it  wai  ultra  vires  ia  do  aa. 
The  defendants,  Imt  a  deed,  entered  into  thia covenant — "That 
ia  tbe  event  of  the  bill  berMobefore  menUooed  bring  paaaed  in 
the  preaent  session  of  parliament,  the  said  cunpany  shall,  before 
they  enter  upon  any  part  of  the  lands  of  tbe  said  Sir  T.B- Gage 
in  tbe  said  county  or  Safiblk,  pay  to  tbe  said  Sir  T.  B.  G.,  bis 
beira  or  assignees,  tbe  sum  of  £4900  pnrobaae-mooey  for  any 
portion  of  hialanda^  not  exceeding  48  acres,  which  the  said  oom- 
pany  may,  nnder  tbe  powen  (tf  th^  aot|  reanlie  and  take  fiv 
thepurposeaof  tbdrnndertaUi^;  thatinadditlMitopaKluMe* 
money  aa  aforesaid,  tbe  said  company  shall  pay  to  tbe  said  Sir 
T.  B.  Gage,  his  heirs  or  assigns,  before  tbc^  shall  enter  upon 
any  part  of  tbe  said  land,  the  sum  of  £7100  as  landlord's  com- 
pensatim  for  tbe  damage  arising  to  bis  estate  by  the  sevaranoa 
thereof;  in  respect  of  tbe  Unds  not  eicceeding  43  acres  to  be 
taken  by  them."  Ttwoompaaynevercommencedtomakeany 

ri  of  tbe  line  ^nded  to,  nor  bad  required  or  taken  any  land 
the  purpose,  or  given  any  notice  to  that  effect.  Plaintiff, 
however,  brooght  tUs  actloa  to  recover  the  money,  alleging 
they  were  bonad  to  pay  It  notwithstanding.  Defendants  de- 
marred,  that  is,  objected  to  tbe  rdevancy  of  the  summons. . 

The  Coart  held.  tB  Cambea  C  J.—**  Tlie  question  we  have 
to  determine  it,  whether,  the  company  never  having  entered  on 
any  part  of  the  plaintiff's  lands,  he  is  now  entitled  to  sue  them 
for  ttieae  two  sums,  or  rither  of  them.  The  £4900  is  declared 
to  be  Uie  parcbase-money  for  the  land  to  be  required  and  taken, 
and  the  only  time  of  payment  mentioned,  is  before  thecompany 
enter  on  the  land.  Therefore,  if  no  land  is  required  or  taken, 
and  tbe  company  never  enter  on  any  part  of  the  land,  there 
•eema  great  difficulty  in  saying  that  there  has  been  a  breach  of 
covenant  in  not  paying  the  money.  So  as  to  the  £7 100  declared 
to  be  eompensatioD  for  severance  of  the  land-^there  having  been 
no  severance,  the  time  for  payment  hw  not  arrived.  The  deed 
does  not  bargain  tor  a  sum  of  money  to  be  paid  absolute^,  but 
merely  provides  a  peculiar  mode  of  estimating  tbe  value  and 
oompenaatian  for  damage.  Indeed,  if  the  deed  could  bear  socb  a 
OMistniction,  we  should  have  thought  it  so  far  uttrs  viru  and 
Twd,  that  being  a  misqfiropriatioD  of  ttw  funds." 

Judgment  for  If^^iAmti. 


116^ — B.v.BniUHBUDDooK  TBOvna,  3d  JaelSS^ 
21  L.  J.  209,  (Q.B.  M.C.) 

Poors'-Rate— Docks— Statutory  Trustees— Public  PwpoMi- 
TTie  B,  Dock  Truateet  bmilt.  worhekopt  {rc  ra  jwt  ^  litii 
land,  which  they  uaed  $olely  for  the  purpout  ftf  Oii  ta. 
and  for  no  personal  prijfit.  They  had  power  to  tagtA 
net  ancwtuia  a  csrfaui  rolt,  and  were  boind  tettpttiim 
and  thtir  oAtr  procHda  am  repairt,  and  in  pe^Omnii- 
vaafa,  and  tka  uif  eretf  of  their  borrowed  amity— Held,  am- 
ing  that  (Jtqr  held  tha  baiUingtfor  piMic  parpam  mif,  nil 
theee  miuI  be  rated  to  the  poor,  for  there  wa$  notkmjhim 
that  any  ttatute  expreufy  exempted  ihm,  or  that  At  lA 
ettuld  not  tapply  tuffident  fundt  to  pay  the  poor'Ttta  ai 
other  charges. 

The  Birkenhead  Dock  Commissioners  were  coMlitstritf 
acts  of  parliament  for  the  purpose  of  constructing  tidal  Ua 
docks,  &c.  They  were  autboriied  to  bono*  large  ami 
money,  and  to  asrfgn  the  rates  and  tolls  in  secori^.  Thf 
accordingly  borrowed  money,  and  erected  two  bu^ge  Mi 
Amongst  other  works,  they  erected  on  land  vested  ia  then,  v 
tain  offices,  workshops  and  praises,  which  were  in  tfaoron 
ezdn^ve  occupation,  and  for  the  purposes  of  the  acts  tMjM 
neither  Uiey  nor  any  other  person  derived  any  pentnil  bnil 
whatever  fVom  such  occupation,  but  used  thtim  only  to  on; 
ont  tttt  works  Oisf  were  apwdnted  by  ttatute  to  cxceBi(,al 
there  was  no  sorinna  or  profit  accruing  to  them  fkomllierii 
estate,  after  applying  the  monies  as  the  aututa  directed.  Ito 
offices  and  wonabops  were  rated  to  tbe  poor  at  XS04  n'l 
special  case  was  submitted  to  the  Qoeeu'i  Bench,  wttingtrt 
the  above  facta,  and  aaklng  if  the  rate  was  ralid. 

The  Court  held  the  rate  valid.    CompfceO  C.  J.-'Hm  W 
trustees  are  prima  faaa  liable  to  tbe  rate  under  43  Elii.cll 
§  I,  which  enacts,  that  every  occupier  of  land  and  bootairi 
be  rated  in  relief  to  Uie  poor.   Their  exemption  voaU  opoiH 
as  a  great  hardship  on  the  ratepayers  within  tbe 
Tliis  property,  before  it  was  applied  to  the  oonstmetioooftebt 
was  rateable  to  the  poor ;  and  fVom  its  being  qelied  K  tta 
great  commercial  speculation,  the  number  of  ^Ktmmm 
within  the  township  mast  be  considerably  Increwi  mBn 
are  ool;f  to  condder  what  the  law  npoa  uie  subject  It.  nil* 
exemption  has  been  conferred  by  any  snbseqnent  iWatt. 
the  statute  7  A  8  Yict  c.  79,  empowers  the  troiteei  ti  l«! 
certain  rates  on  vessels,  and  to  lower,  alter,  or  ag^n  niK  1^ 
provided  they  do  not  exceed  a  8pecIS»]  amount.  Hitatbc*'^ 
says,  that  all  sums  received  from  rates  or  fhim  lakcf  hud,' 
rents  thereof,  are  to  be  applied  to  the  costs  and  optsiaa 
keeping  tbe  docks  in  repair,  and  to  paying  the  ofllcensad* 
▼ants  employed  to  carry  out  the  act,  and  to  paying  tbe  iaUM 
and  repaying  tbe  principal  of  money  borrowed,  nndet  in 
regulations  as  were  reasonable.    Now  there  ii  notUu  ■sn 
amounting  to  a  prohibition  against  payment  of  other  aap 
tiian  those  specified,  and  we  can  find  nothing  to  show  ttuA^ 
trusteea  nuy  not  pay  poor-rates  along  with  other  cisupt  wn 
the  net  amount  of  tba  fund  ia  ascertained,  wUcbmykt* 
l^ed  to  tbe  pnrpoaea  of  the  act.  There  la  no  statenMntiW 
there  is  no  suneatimi,  that  tbe  rates,  at  the  scale  towbidiW 
may  be  lawft^  raised,  wotild  not,  after  tbe  pi^wnt  t""* 
chaisB,  be  soffident  for  all  these  purpoaea." 


IIG^Waitk  t).  CooMDES,  2d  Julj  1862— 
20  L.  T.  40,  (Ch.) 
Legacy — Constroetion — Moneys — Stock  in  tke  /wMtf 
held  to  pan  under  the  word  "  woneyt." 
Thomas  Staoing*s  will  was  aa  follows "  I.  T.  S.  o( 
appoint  W.  Coombes  and  George  Clodo  my  eiscutocs,  to  tiB 
and  receive  alt  numeya  that  may  be  in  my  possesiioa,  f"^"* 
me  at  the  time  of  mydeoeaae,  to  be  ^them  ptaosd  m  » 
British  ftands,  or  otherwise  Wd  out  npon."  Ac.  Tba 
stated  for  whose  benefit  these  moneys  were  to  be  ittvafe^  "" 
made  no  mention  of  any  stock  or  other  property  btioHW'' 
testator.   At  bis  death,  his  property  coodsled  ''f^^jy. 
per  cent  consols,  fdmiture  worth  £30,  and  aftwid0Bil0|^. 
Ulance  at  his  banker's.  The  n«t^  Un  dispf  led  W*^ '° 
so  fkr  aa  it  affected  Ae,«liC>P||^(I^OOg  IC 
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y.  C.  fWtMrnU— "On  Um  whole  will,  the  iBtwtioa  the 
tefUtor  to  diapoie  of  all  bU  pnmer^  ii  olear.  Xbere  it  no 
doubt  opon  the  utborltlet,  that  tM  word  '0100071'  will  pata 
atodc ;  but  It  li  B  ^DOitioa  of  inteatioa  to  be  ocdlected  npon  m 
eoBBtnetkn  of  tba  whole  will,  asd  that  Inteatlon  ii  ihowii  1mt&" 


117. — ^B.  «.  LiBBRTY  of  Safpkos  Hill,  &o.,  16th  No7. 
1862—22  L.  J.  (Q.  B.)  22  (M.  C.) 

Evidence,  Secondaiy  —  Lott  Agreement — Circiimtmie*$  iit 
which  it  wot  held  thai  luffieient  Bearch  had  mot  bwn  madt  for 
a  miuing  agreement,  to  a*  to  let  in  teeondary  evidence  qf  ita 
eontenta. 

This  waa  a  dispate  ai  to  a  female  lonatic  pauper's  paiiah 
•ettlemeDt,  and  tne  appellants  alleged  that  thrir  ease  would  be 
piDTCd  bj  a  certdo  written  afneemenl^  under  which  the  panperli 
husband  rented  his  hoase-  This  agreement  appeared  to  nan 
been  drawn  up  by  a  clerk  of  Mr.  Ponsford,  the  landlord,  who 
kept  possession  of  it.  A  witness  was  then  called,  and  deponed, 
*f  I  went  last  week  to  Mr.  P,  and  aiked  him  whether  there  was 
mnj  agreement  between  himself  and  pauper's  hoaband  respect* 
ing  tlw  hooae  In  queetton.  He  Mid,  *  1  cannot  a^  ibr  a  cer- 
tain^ ;  I  will  aearch.*  He  then  told  hia  ckrk  to  seaidi,  and 
the  derk  and  I  searched  together  aoiongBt  the  papers  of  the 
office,  and  also  amoogst  dar-bookt  nd  lexers,  and  we  could 
find  no  agreement."  The  Ooort  of  Qnarter  Sessions  held,  that 
this  was  not  a  sufficient  search  to  allow  appellants  to  gire 
•econdarj  or  indirect  evidence  of  ibo  nature  m  the  agreement; 
and  Uiat  Ponsford  ooj^t  to  have  hem  called.  On  vfipeal  to  the 
Court  of  Queen's  Bendi,  this  ded^on  was  afBrmed. 

Lord  Campbeil  0.  J.—"  Giring  full  effect  to  all  that  waa  said, 
Fonsford  does  not  say  that  the  document,  if  be  has  it,  Is  at  his 
office.  It  is  quite  consistent  that  it  may  be  ai  his  prirate  house 
elsewhere,  wUch  is  not  searched.  There  is  therefore  no  evi- 
doiee  that  the  pmper  place  of  deposit  of  the  agreement  has  ever 
been  searched.  If  there  had  been  proof  tUitmde  that  the  offiee 
waa  the  proper  place  of  deposit,  I  should  have  thought  that  a 
■earoh  there  would  have  been  snffident  without  calling  Pons- 
Ard.  The  dlOcul^  here  is,  that  there  was  no  eTidence  as  to 
which  was  the  proper  place  of  deporiL  Consistently  with  ail 
the  dedabns,  the  Quarter  Seaaioos  mny  have  come  to  ft  ^ht 
cawlottou;  andifsok  we ongjit not  to  intexfeie." 


118. — DwTBB  V.  O0LLIK8 — 7  Ezch.  Rep.  639. 
Agent  and  Client— Evidence — Privileged  Communication  — 
Witneit— ^(  a  trial  where  the  qneation  wot,  whether  a  eer* 
tola  bill  of  exchange  wat  given  for  a  gaming  debt,  d^endant'i 
emnuelpvt  plaintiff' e  attomeg  ta  the  witneU'hox,  and  atked 
him  if  he  had  the  bill  in  Court— HA'^  ihi»  wan  a  proper 
qimtim,  and  that  tht  aumtr  mmU  be  no  irsocA  of  frofe»- 
tional  eai^daut, 

TUawasanaetlODbjtlM  Indonee  against  tiie  acceptor  of* 
UU  of  exchange,  to  which  the  Utter  pleaded,  that  It  was  giTso 
fiv  a  gamhig  debt.  It  was  proved  by  defendant  that  there  waa 
gaming,  and  he  swore  that  the  only  bill  he  ever  gave  to  defen< 
dant  was  for  the  debt  then  incurred.  Defendant's  counsel, 
wishing  to  prove  that  this  was  the  identical  bill,  called  for  the 
bill  from  pUiDtiff's  counsel,  but  the  latter  did  not  produce  it 
Deleodanra  oonniel  then  seeing  phUntUTs  attorney  in  Court, 
put  him  in  the  witness-box,  and  asked  him  if  he  had  the  bill 
with  him  r  Plaintiff's  counsel  then  objected,  that  to  answer  the 
question  would  be  a  breach  of  profeesioual  confidence.  Pol- 
Uxk  C.  B.  decided  that  the  question  must  be  answered.  The 
Court  held  this  ruling  was  tight 

Parte  B.— "  The  relaUoo  of  attorney  and  client  prevents  the 
foTmer  from  disdosing  any  communication  made  to  him  in  the 
ordinary  course  of  bis  employment,  and  on  the  &ith  of  the  con- 
fidence which  t2ie  client  reposes  in  bis  legal  adviser.  But  the 
privilege  does  not  extend  to  matters  ti  fact  which  the  attwn^ 
knows  b]r  any  other  means  than  confidential  oom w  iir  'ratiftn 
with  his  dient— thongl^  if  he  hwl  not  been  aoplcqrad  u  attorn^, 


he  probdjly  would  not  have-known  them.  Thus  he  may  prove 
the  client's  swearing  to  the  truth  of  an  answer  in  Chaiwery, 
and  Ua  handwriting  by  seeing  it  in  documents  prepared  by  him 
in  the  name  of  his  employer.  In  the  sane  way  m  mny  prove 
the  fact  that  a  particular  document  Is  then  in  his  possession  and 
In  Court,  for  this  is  not  a  foct  professionally  communicated  to 
him, — though,  of  course,  he  could  not  be  compelled  to  disdose 
the  contents  of  any  document  which  is  professronally  entmated 
to  him,  and  whidi  he  is  acquainted  wiui  only  by  virtue  of  pro- 
fesdonal  confldenee." 


119. — DwTEB  V.  OoiiUHs,  ntpro. 
Evidence,  Secondary  —  Notice  to  Produce  a  Doenttent  In 
Court —  77ie  tole  reason  why  previeut  notice  to  prodttet  m 
dactment  at  a  trial  muet  be  given  before  teeondary  endenee  tf 
itt  contenie  it  admiuible,  it,  that  the  Court  may  havt  before  U 
the  beat  evidence  possible.  Hence,  if  a  doeumtnl  js  eJnod^  ^ 
Court,  no  previout  notice  to  produce  is  necessary. 

In  the  above  case,  the  attorney  having  answered  that  the  bill 
of  exchange  was  In  fais  possession  and  in  Court,  but  having  re- 
fused to  produce  tt,  the  defendant's  counsel  offered  to  give  se- 
condary evidence  of  its  contents.  To  this  the  other  side  obijected . 
The  Judge  overruled  the  objection,  but  gave  leave  to  apply 
afterwards  to  the  Court.  The  Court  held  the  Judge  was  ri^ 
in  allowing  secondairy  evidence. 

Parke  B.~"The  qneeticra  is,  whether,  the  bill  being  admit- 
ted to  be  In  Conrt,  parole  evidence  waa  admisriUe  on  its  non- 
production  by  the  attorney  on  demand,  or  whether  a  pieyiotta 
notice  to  produce  was  necessary.  On  prindple,  the  answer  nusfc 
depend  on  the  reason  why  notice  to  produce  is  required.  If  it 
be  to  give  his  opponent  notice  ttiat  such  a  document  will  be 
used  by  a  par^  to  the  caase,  so  that  he  may  be  enaUed  to  pre- 
pare evidence  to  explain  or  confirm  it,  then,  no  doubt  a  notice 
of  the  trial,  though  the  document  be  in  Court,  is  too  late.  Bnt 
if  it  be  merely  to  enable  the  par^  to  have  tfae  document  in 
Court,  to^odnce  iklf  helikea,and  if  Itedoesnot,  toenaUetht 
opponent  to  give  parole  evidence — if  It  be  merely  to  exdnde  tlM 
Mgument,  that  the  opponent  has  not  taken  all  reasonable  meant 
to  procure  the  original,  which  he  must  do  before  be  can  be  per- 
mitted to  make  use  of  secondary  evidence—thai  ttie  demand  for 
production  at  the  trial  is  snfBdent  If  the  farmer  be  the  true 
reason,'tl)e  measnre  of  the  reaaooable  length  ttfnofttce  would  not 
be  the  time  necessary  to  procure  the  docoment-Hiooapantiveiy 
simple  inquiry; — but  tm  time  necessaiy  to  procure  evidence  to 
e^dain  or  support  it — a  very  complicated  one,  depending  osi 
the  nature  of  the  plaintiff's  case  and  the  dooument  itself,  and 
its  bearing  on  the  cause ;  and,  bx  practice,  sudi  matters  have 
never  been  Inquired  hito,  bnt  only  the  time  with  refmioato 
the  custody  of  the  docuBOit  and  the  leddenoe  nod  oMiTeidenen 
of  the  par^  to  whom  notice  has  been  given,  and  tin  lik*.  Wo 
think  the  tne  prindple  is  merely  to  give  a  suffldentopportu- 
ni^  to  the  oppodCe  party  to  produce  It,  and  thereby  to  secure^ 
if  he  pleases,  the  beat  evidence  of  theomtents;  and  a  request 
to  produce  it  immedlatdy  ia  quite  •nffieisnt  for  that  porpoa^  If 
it  be  in  Court." 


120.— Tax  Otothu,  14tli  Jatj  1862—20  L.  T.  54, 
(Adm.  0.) 

Bottomry  Bond— Hester  Mordared—Bririah  Consul— .Tit  cnw 
of  a  British  ship  mutinied,  onrf  wmrdered  the  iia»ter  and  beat- 
ewain.    On  her  reaching  «  port,  the  British  Comsul  took  Ms* 
uasion  of  her,  and,  ^  his  own  omAoriig,  gave  m  bottomry  ooiid 
on  her  appoimtimg  a  new  aias(«r~-Held  •  valid  bond. 
The  (^hia,  a  Btillib  ship,  sdled  from  Tamfrieo  to  Liver- 
pool ;  but,  on  the  voyage,  the  crew  mutinied,  and  murdered  the 
master  and  boatswain.    They  took  ber  into  Campeachy,  when, 
the  British  consul  having  received  information  of  what  had  oc- 
curred, took  possession  of  her,  sppoioted  a  new  ouster,  and,  on 
20th  January  1852,  gave  a  bottomry  bond  00  her  to  cover  the 
sums  advanced  for  the  putcbase  of  stores  and  necessaries.  A 
bottomry  bond  of  a  prior  date  having  been  given  on  the  ship, 
the  bolder  of  that  bond  now  sought  10  dispi»<  the  validity  of 
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l^e  Suigt  (2V.  ZmAii^liNi )  MM  tbe  latter  bond  nltd :— "  I 
an  Dot  amra  that  there  i<  any  rabitimlal  objcetfon  to  the 
validity  of  Ibb  bond,  except  tbat  It  !■  ngned  by  tbe  eonuit  and 
not  by  the  BMetar.  If  tbere  be  any  other  olyeelion,  it  ii  that 
there  wae  m  comBUDicuion  with  the  owner  at  home.  Now. 
it  is  difficult  to  conceire  cireuinatancee  of  greater  deetiiutioD 
thaa  thoee  lo  which  this  reiset  was  placed  at  Campeacbj. 
.Ttier«  was  no  perfon  who  io  the  iligbteit  degree  repreaented 
Itie  owners,  and  had  it  not  been  for  the  consul,  she  might  have 
rotti^,  and  tbe  whole  cargo  have  been  lost.  He  took  posses> 
aion  of  the  eessel,  appointed  a  new  master,  refllted  ber,  pro- 
vided funds  by  neaoe  of  tbii  bond,  and  sent  ber  to  England, 
where  she  arrived  is  safety  with  her  cargo.  Being  invested 
with  eoasular  authority,  and  eunding  m  loco  of  the  owner  bin- 
self— for  in  no  other  capacity  could  be  stand — be  thinks  it  de- 
•irable  that  be  should  take  up  the  money  on  fmtiorory,  and 
execute  tbe  bond  as  sgainst  tbe  owners  of  tbe  ship.  In  these 
circumstanctis,  tbe  money  having  been  bona  fide  advanced,  is  the 
Court  to  reject  tbe  bond  ?  To  do  so,  would  be  clearly  agsinst 
the  justice  of  (he  cart.  Looking,  therefore,  at  all  the  eircum- 
ntances,  I  think  I  violate  HO  laWt  though  I  ean  find  no  precedent, 
when  1  pronounce  for  tbo  validity  of  tbe  bond,  with  eosts. 
If  the  ship  be  iosufflcient  to  meet  those  eoits,  diey  must  be 
boTM  by  the  parties  oppodng  tbe  bond.* 


121.~Tbibe  v.  NRvruMD,  5  Dd  6«x  A  Sm.  236. 

Legacy— Testing— 7b  sqr  ekHdren,  with  ben^  of  turwiwrahip 
ia  tM  tvtnt  ^  any          witMotU  issM, 

i<Aa  Newlsnd's  will  was  as  follovrs  "  And  I  give  and 
bequeMb  unto  my  daughter  Mary,  the  wife  of  W.  Tribe,  the 
iaiercst  of  £3000.  at  5  per  cent,  per  annum,  to  be  paid  unto 
bw  tor  the  term  of  ber  natural  life;  and  from  and  ^er  ber 
decease,  I  give  and  bequeath  the  said  sum  of  £3000  unto  my 
•oas,  O.  Slid  R.  NewUnd,  in  Uust  for  the  use  and  benefit  M 
•II  sad  every  tbe  children  of  her,  my  said  daughter  Uary  Tribe, 
ahiire  and  liwre  alike,  and  to  be  paid  in  eqiinl  proportions  unto 
auch  of  (hem  as  shall  be  a  son  or  sons,  at  bis  or  their  age  or 
ages  ol  21  yesrs,  and  unto  soch  of  ibeoi  as  shall  be  a  daughter 
«r  daughters,  at  her  or  their  age  or  ages  of  31  years,  or  day  or 
respective  days  of  marriage,  which  shall  first  happen,  wilb  in- 
terest in  the  meanrime  upon  their  respective  shares  or  propot- 
lioMS  of  the  said  sum  of  £8000,  at  S  per  cent.,  for  tbeir  mMnie" 
nance  and  education,  and  benefit  of  lurvivorsbip  in  tbe  evcat 
of  any  of  the  said  children  dying  wilbont  issue."  The  lesiator 
died  in  18U6,  survived  by  bis  daughter,  who  bed  two  sons  and 
three  daughters,  and  each  of  these  attained  21.  One  daughter, 
(Frances  Tribe),  however,  died  in  184S,  without  having  been 
married ;  all  the  others  and  tbe  mother  were  iiill  living.  Tbe 
question  was,  if  Prances*  executor  took  any  interest. 

y.  C  ArAer  held— **  I  consider  that  every  child  of  Mary 
Tribe  who  was  living  at  the  testator's  death,  or  b()rnallerwaiil>, 
took  a  vested  share  io  tbe  fund.  I  ctmsider  tbat  the  worda, 
'with  benefit  of  survlvoiship,'  &c.,  were  meant  ti*  divest  the 
sbarc  of  any  child  dying  without  iiioe  before  tbe  lime  of  pay- 
ment mentioned  just  before,  namely  il  as  to  son*,  and  21  or 
marriage  as  to  daughters.  Tbe  collocation  of  the  seutenee 
aeems  lo  point  at  this  cunatruction.  Tlie  dillcnliy  is  as  to  the 
words  *  without  issue,'  which  I  think  apply  to  tbe  sons,  and  are 
■urplusHge  as  tu'the  daughters.  I  dn  not  think  that  the  words 
of  survivorship  can  be  taken  as  applying  to  tbe  death  of  Mary 
Tribe.  1  am  therefore  i»f  opinion  ibst  Prances'  penwinal  repre- 
sentativea  are  entitled  to  a  share  equally  with  the  surviving 
childicD." 


122.— LunwAH  V.  Ehtwistlk-^T  Exch.  Bep.  632. 

Evidence  _  Agreement  —  Provisional  Committee  —  Ctrcwa- 
tOmeet  us  w&idk— Held,  lAof  oa  njttaeer,  who  §tmt  one  of  the 
pro^MtonateommltM^  iUs  aceemf,  moOt  out  m  «es«,  hmiitg 
«gr»ad  ta  be  paid  onfy  oMt  tftkefudeoftk* 
Plaintifl;  an  ei^neer  on  the  Kentish  Railway,  surd  defendant. 


om  of  tbe  provWoBsl  commltteet  for  his  accoent,  saoicifai 
t»  £Sie  :  18  1  4.    At  tbe  jnry  uUl,  it  appewed.  ikst « i 
Ineeting  of  the  committee  at  whic^  pUniiff  «ss  ptiiii,ii 
was  "resolved  that  Mesats.  Lake  &  Co.  be  rs^aewdiolv. 
w^rd  (he  survey  in  such  a  nMnneras  may  be  leand  sdmikhr- 
CoL  Landman  (plwntifl)  stating  tbat  be  woald  render  ttej 
assistance  io  bis  powtr,  and  tbat  he  wouM  ssake  do  eUa  is 
bis  personal  serviees  until  tbere  should  be  seMdeat  imki 
the  company  to  meet  any  deosand  he  might  be  snlitltd  m 
miike.*'   At  a  subsequent  meeting,  at  which  both  pluniiff  id 
defendant  were  present,  it  was  **reeolved  that  the  fmmi 
committee  disclaim  lbs  intention  of  Jaking  oo  IbsBidfani 
personal  responailrility  as  regards  tbe  expenses  iacantiim 
be  incurred,  in  or  about  the  coai|any,  and  that  ao  m^w- 
•ponsibility  ihall  attach  to  them :"  Puriber,  "it  bsiiv  iWr 
understood  tbat  Col.  Landioan  shall  have  no  poriOMl  (!h 
•gainst  any  member  of  the  provisioaal  cooimittee."  Plotif 
had  also  written  to  the  company's  sulicilora,  nttr  Jk-'\ 
never  understood,  tbat  unless  tbe  project  were  lucteitfit, 
eogioeara  were  to  abandon  all  dwmj  but  1  did  vnilttM 
that  the  individu^  comprising  the  committee  were  Botnk 
bdd  personnll*  UaUe."   At  a  subsequent  meetiivof  tkw 
mittee,  defemUnt  bdng  preeent,  ii  mu  **  reeolvsil,  ikn « 
committee  bind  tbcnwelves  to  be  anawcrable  to  lbs  srait^ 
£1000,  to  be  appUed  to  engineering  nod  snrveyiaf  fm/m 
Tbe  scheme  was  ^ndoned,  and  deposits  to  tbe  snaniif 
£416^  which  bad  been  received  by  tbe  eomahtse,  ems- 
turned  to  tbe  eharebddera. 

In  these  circumstances,  (he  Judge  non-suited  tbe  pbunt 
holding  tbat  defendant  Whs  not  liable;  but  leave  vsi gimi* 
plaintiff  to  apply  to  the  Court  for  (heir  opinion,  sod  if  it  >W 
be  favourable,  to  enter  tbe  verdiet  for  himself. 

Tbe  Court  held  it  was  plainly  a  case  where  tbe  tifm 
took  tbe  chance  of  payment,  provided  the  scbemtHtei^i 
and  as  it  bad  not  eoeceeded,  tbe  provisional  couintrtwmi  m 
not  linUa. 


125. — FOWLXB      QaBAT-WEffTEBH  R.  0*- 

7  £xoh.  Bep.  699. 

Culpa— Carrier— One  Carrier  banding  over  GooA 
—A  railwtn/  eompauy  ttaled  in  iheir  ticAeti,  diet 
oajy  be  rttponiibie  Jot  the  gooda  they  carried,  <u  ff 
line  extended,  and  that  they  would  then  kmnd  ostr  Alf^ 
to  «  pubiie  carrier,  or  otherwiee,  to  be  taken  io  thetl'*^ 
ftoit— Held  that  thi$  protected  tkem  from  Ha^Htf,  tiOfl'* 
their  railway,  though  they  had  made  one  entire  Aat^J^ 
whole  diatance,  that  it,  including  what  wat  Uyoni  tiar  en- 
Pbiotiff.  at  Bristol,  driivered  to  tbe  Oreei  WsnneM 
way,  goods  to  be  earrieil  lo  Brampton,  a  snberbef  1^"^ 
eoese  distance  from  tbe  railway  station,    PWndffMsk  siseel 
note,  which  staled  that  tbe  goude  wera  nmi*ti  le 
veyed  by  tbe  company  aa  below,  and  on  Ibneeedidn 
oo  tbe  other  aide.    Then  ibUowcd  a  uMtmmr^"^ 
wasibostalioa  from  which,  and  **  Paddisffieo''  ibl 
London  to  whieb,  tbe  goods  were  to  be  eatfied^ead.ihiii*' 
address  on  tbe  goods  was  Brosspton.    One  of  lbs  P»n^ 
staled  tbat  goods  addiesscd  to  eonsigneea  resideet  ^^"^f 
immediale  vicinity  of  tbe  company's  goods  emtiea^*'***'' 
forwarded  by  pnUie  carrier  or  otherwise,  as  sppoNflMt;  *^ 
oftrt  bttt  that  ibe  delivery  of  tba  goods  by  the  ef^f^ 
wonld  be  censidetsd  as  complettf,  and  tbe  respenittiliV  " 
company  woald  eeaee,  when  sueh  tarriefs  received  ■'>'^' 
and  tbat  tbe  company  would  not  be  responsiUe  f»  a^ 
dansage  to  goods  beyond  tbe  limits  of  their  rsilwsy- 
gooda  in  qnesrion  were  safety  conveyed  by  tbe  tonfJ 
their  London  (erminos  at  Fsddington.  and  tbere  gifsa 
a  person  specially  appointed  by  tbem  for  ths  c'"*<''?'''L, 
livery  of  goude,  and,  through  tbe  a^ligcaoe  of  bii 
wercdami^  on  their  delivery  at  Bfotapton.  Tbewy^ 
made  one  entire  charge  for  ih»  csrriaga  Irtfi  BinM< 
Brmnpton.  ^igit  zed  by  LjOOglC 


HAVING  BEPERENCE  TO  SCOTCH  LAW. 


The  Court  ktU,  tliit,  in  thew  rircuiwranep*,  the  eoapany 
■Was  not  Fif»tHiniiMe  for  the-duug«  ioa»  m  tbe  goods  bttwioD 
Paddington  and  Bronpton. 


124. — OoTBBNOBs  OF  Brdvobd  Infibhart  v.  Cohhis- 
BioNBta  FOB  Town  of  Bbdpobd — 7  Exch.  Rep.  768. 

Public — An«Hment — An  In^trmary  npported  Ay  voluntary 
'  eomtribmtionM,  tt  a  public  Imildinff,  Uka  gaoh,  aekooia,  and 
almhtmte$. 

A  local  act  for  the  laiproMment  of  the  town  6(  Bedford, 
empowered  certain  eommiHioneri  to  Icfv  a  rate,  according  to  ft 
certain  mode  of  raeaiurement,  on  **  all  halt«,  gaoh,  ctiapelt, 
meettng-bouus,  schoota,  almabooMi,  and  other  poblie  build- 
Inga,  cburch-yardi,  ebapel«]rar^  and  mcetinii-house-yardi.** 
An  inflrmsry  for  tick  peisona,  supported  by  voluntary- contri-, 
buiions,  stood  witbin  it)  own  groundi. 

Tbe  Court  beld  that  it  wa«  a  public  balldfng  withio  the 
■neaning  of  tbla  dauM. 


125^WHiTTiinyn»r  v.  Cobdxs— IStli  Nor.  1852 — 

20  L.  T.  176,  (Ch). 

Landlord  and  Tenant— Leate— .Hook  and  Premitei — **  Oeeu* 
patton  Miuttr  m  butt"  »mm  oeeupatiom  tff  all  that  ptmeM 
muler  tkt  leaie,  whether  in  oefttof  tnjfymmt  or  not,  and  melAer 
^otm  or  not  by  the  lame  tn  exitt  at  the  (■»■«  of  the  leate, 

Mr«  Eowler  .was  tbe  landlord  of  two  adjoining  .boutea  ia 
ChppntoiA  He  oceapied  one,  and  granted  a  leaie  of  tbe  oiber 
til  Corder,  for  23  yean.  Soon  afterwards,  be  discovered  tbat 
ibere  waa  a  cellar  eatending  under  botb  bousei,  and  be  made 
an  opening  into  it  and  usea  it.  Re  alterwardt  granted  a  bond 
and  ditpoaition  in  weurity  over  both  houaet,  witb  a  power  of  aale. 
and  tbe  creditpr  not  rtcetmg  hii  intereit,  pat  up  both  houtea  Tor 
sale.  He  deacribed  one  bouw  m  "  Lot  3,  Dwelltng-hoote  and 
ahop,  now  in  the  occupation  of  Mr.  Corder  under  a  lease  for  22 
^ettni.**  The  other  was  dewrihed  thus — **  Lot  3,  All  tbat  shop 
linmediately  adjoining  lot  2,  with  large  cellarage  underground. 
Part  of  tbia  lot  fa  now  occupied  by  Mr.  Colder ;  tbe  renuinder 
is  in  tbe  occupation  of  Hr.  Fowler."  At  the  auction,  Corder 
bought  the  houi«  which  be  occupied  as  lesaee ;  and  baring  be- 
fore tbe  aale  diacorered  tbe  fact  of  tbe  underground  cellar^  be 
began,  before  the  disposirion  was  executed,  to  make  an  opening 
into  it,  and  to  build  a  party  wall,  thereby  portioning  off  what 
was  liBinediBtely  under  his  own  houae.  The  creditor  disputed 
hia  right  to  do  tbia,  bat  Corder  refuted  to  implenent  the  sale 
nnleaa  be  sboiM  be  allowed  to  have  half  the  cellar.  Tbe 
creditor  iban  Med  a  claim  agafntt-  him  for  apectfie  perfornancet 
that  la.  brovgbt  m'sariwi  cavidadti^  for  jmplement  of  ib«  ide. 

V.Oi  TWiair  biM.  ibal  Corder  waaanlltledtothteellar:— "It 
•eemaqulMelear-tbeftXiaieaoe  of  the  cellar  waa  unknown  to 
tbe  iMTttea  at  tbe-  time  of  the  leaae.  Tbat  leaae  being  of  the 
houae  and  pmataea,  *Ae  queation  la,  what  paased  nnder  tbe 
lean?  I  bare  no  doubr  tbe  cellar  did  paaa.  What  ii  tbe 
neaaliv  of  a  peraon  being  to  poaaesaion  property  onder  a 
leaae  ?  Is  k  to  be  said  a  man  is  not  in  oceupatioo  of  property 
c«mprla«d  in  tbtt  lease.  vnleM  be  be  aetivdy  uatt^  and  ctijoy- 
ingit?  f  apprehend  tbe  trve  meaning  of  tbe  words  *oce«p»< 
tioa  «nder  a  Jease^*  is  noc  actual  peraonal  ase  and  oeeupatlon, 
but  oeenpatfen  to  wMdi  ba  b  miitlad  nader  tb«  inatrament 
by  wbieb  ibc  right  of  poaaeaaloa  was  granted  t  and,  tbarefbra. 
«D  the  trae  Interpretation,  wluit  was  pat  up  for  aale  was  all  tbe 
property  bicluded  tn  (be  lemte,  and  tbia.  I  think,  compriaed  tbe 
cellar  in  qaestion.  Tbe  defendant  swears  be  would  not  have 
bouffht  it  had  he  not  expert ed  to  have  poBWMton  of  tbe  rallar. 
1  aball  tbereforo  not  interfere,  but  shall  leave  tbe  panlea  to 
tbcir  nHDcdiea  at  law,  if  ibey  cannot  mree.** 


126.— Ga-tchpolh  «,  AvBKROATB  N.  B.  &  "E^.  Co.  IL 

Go.— 1  EUiB  &  Blackbnrn  (late  Q.  B.  Bep.)  111. 
Companies  Clauses  Act— Transfer  of  Shares — Regiatering— 

An  action  of  damages  liet  egaaut  a  raihoag  tompomft  at 

the  ittttance  of  tke  purchater,  for  not  regittering  hia  transfer, 

and  for  forfeiting  hit  iharta  in  consequence  of  such  neglect. 

The  plaintiff  bought  SOO  aharea  in  defendant'a  railway,  from 
W.  L.  Nutter,  whose  name  waa  regularly  standing  in  tbe  te- 
gister  of  shareholdera  kept  by  tbe  company  nnder  ibe  Com- 
paniea  Clauses  Act  1645.  Nutter  executed  tbe  r^ular  deed  of 
transfer,  which  plaintiff  tbfen  delivered  to  tbe  seeretary  of  tbe 
company,  that  be  night  enter  a  anemorial  of  tbe  transfer  in  the 
register,  and  endorae  such  encry  in  the  deed  of  tranafer,  and 
thereafter  deliver  a  new  certificate.  The  secretary  bavtng 
neglected  lo  do  so,  calls  were  made  on  the  sharc-s  addressed  to 
Nutter,  whose  name  still  stood  on  the  register,  but  wbu  fiiilv^l 
to  pay,  in  consequence  of  which  tbe  directors,  under  the  pro- 
visions of  their  act,  declared  a  forfeiture,  and  aold  tbe  abaret 
hj  aueUon.  PUintiff  received  no  notice  of  tbe  forfeiture. 
These  facts  are  set  out  in  tbe  plaintiff's  declsradon  (or  condes- 
ecndeoee);  and  defendants  ol^erted  to  the  relevancy— 1.  be- 
cause, supposing  a  forMture  to  have  taken  place,  it  was  simply 
void,  and  inflicted  no  injury  on  plaintiff ;  and  S.  beeauae  lb* 
declaration  did  not  allege  tbat  a  reasonable  time  bad  elapsed  for 
registration. 

The  Court  beld  the  snmrnona  was  relevant. 

Campbell  C.i. — "The  declarafion  shows  the  plaintiff  to  be 
entitled  to  certain  specifie  ear-marked  ^ares,  which  have  been 
declared  forfeited  and  sold ;  surely  that  is  a  wrong  and  ati  in- 
jury. Plaintiff  baa  thus  been  deprived  of  the  ordinary  pri- 
vileges of  slmrebolders,  and  contingently  of  any  profits  tbat 
might  have  arisen  on  tbe  ffbares.  Those  are  cleat  )y  mjtnlea, 
for  which  he  has  a  right  to  bring  an  action.  The  acts  are  not 
mere  nonentities.  How  does  it  lie  in  tbe  mouth  of  the  direts 
tors  to  say  tbtrir  act  is  vt^d?" 

Coleridge  J  — "  This  is  not  a  ease  where  the  sale  would  be 
simply  inoperative.  If  a  man  Sells  a  book  in  my  library,  witb- 
nui  meddling  vriib  it,  be  does  me  no  harm;  hut  if  he  taken 
it  away  and  sells  it  In  muket  overt,  I  Inoe  my  book." 

Judgment  far  Plaintiffi 


127.— Pbog  v.  Wisden,  16th  Not.  1862— 
20  L.  T.  174:,  (RoUb). 
Contract — Implement — Lease  witb  Option  to  Purchase— Ao- 
quiescence —  Ciraimstaneee  where  time  waa  not  qf  the  caaewv 
of  tke  contract,  or,  if  so,  was  waived. 

Fegg,  tranting  to  rent  a  house  from  Wisden,  the  Imdlord, 
wrote  to  him  as  follows  in  1B46 : — "  I  undertHke  to  hire  of  you 
the  house  and  buildings  called  New  England  Farm,  at  a  rent  of 
£100  per  annum,  from  the  24th  June,  &e.,  an(i  |  agree  tn  pny 
down  to  you  on  that  day  tbe  sum  uf  J^M;  aitd  it  is  anderstood 
and  agreed,  that  1  am  to  have  a  purebasing  daase  by  giving 
you  three  months*  notice  for  the  aom  of  £2500.  in  addition  to 
the  sum  of  £650."  The  misslTe  was  duly  etchanged.and  Pegg 
occupied  under  this  agreement.  He  gave  notice  to  puiehaseon 
14tb  May  1S50.  On  4ib  September  the  defendnnt  complained 
of  delay  in  completing  the  purchase,  and  on  .^d  November  gave 
him  notice,  (hat  unless  he  completed  in  six  w<;eki,  he  siiould 
consider  tbe  contract  abandoned.  Ft^  went  on  examining  the 
titles,  but  did  not  complete  bis  eiamination  before  the  aiz 
weeks  eipired.  ^isden  treated  the  contiact  a*  abandeued,  and 
Pagg  ralssd  an  action  for  implement  of  tbe  Mie. 

Tb«  J£ufer  of  the  SoU$  beld—"  Tbe  meaning  of  the  agree- 
nent  was  this  i— Tbe  relation  of  landlord  and  tenant  reased  as 
soon  as  tbe  notice  was  given,  and  that  of  vendor  and  puicbaaer 
eommenred;  and,  in  this  case,  on  the  expiration  of  the  three 
months  from  14ib  Hay  1850,  the  relation  of  vendor  and  pur- 
chaser waa  complete.  Was  time  of  the  essence  of  the  contract  ? 
I  think  not  t  and  even  if  it  bad.  It  bas  been  waived  by  the  con- 
sent of  the  parties,  for  not  only  did  seven  weeks  elHpse  before 
the  defendant  sent  tbe  titles  to  be  examined  in  answer  to  a  r*^ 
quisition  of  tbe  plaintiff,  but.p^ftr  the  lbn»jii^^4$|^^  t-x- 
pired,  defendant  wrote  comiilamihg  of  (be  delay  (u  coasting 


so 


DIGEST  OF  maum  deqisionb 


-tW  oootnet,  wUeb  ba  trotted  u  uDl  •xlHhig.  -  Tben,  on  2d 
Noveaber.  defeodBiit  gave  freth  notice  for  completing  tbe  eon- 
trpet..aDd  I  eanaot  m7  tbal,  in  tbe  circumittncei,  tbe  liz  weeks 
vu  a  aufltdant  or  natonaUe  time."  Deartefor  la^pUment. 


laS^BoBAB-n  v.  TucKKB^ie  Qaeea'B  Beach  R.  560. 

Banker— Bill  of  Excbange—Forjtery—Hepeliilon— Liability  of 
Banl^er  in  eate  of  Forgery — 7%e  acceptance  of  a  bili  payabU 
at  a  banker't  U  lanlamoitHt  to  an  arier  to  jAe  banitr  to  pay 
,  <Ae      to  tmjf  perum  who,  aeeerdiMg  to  tke  lam  aurcAanf,  «m 
giv€  a  valid  iNaelutrgo/itr  iL 

Tbe  Pelican  Ineuranee  Company  were  In  tbe  practice  of  pay- 
ing loMci  doe  to  country  enatomer*  by  accepting  drafts  on  ibe 
company  in  London,  drawn  by  their  country  agent  to  tbe  order 
of  the  CDStomer.  The  drafts  were  not  drawn  till  tbe  company 
in  London  gare  the  agent  leare  to  draw ;  nor  accepted,  till  tbe^ 
bore  tbe  indoriement  of  the  payees,  and  were  found  on  exami- 
nation to  correspond  with  tbe  leave  to  draw.  When  accepted, 
they  were  made  payable  at  the  bank  of  Roberta,  tbe  London 
banker  of  tbe  company.  RolnrtB  was  not  infomed  of  tbia 
praetiee.  On  a  eertwn  day,  a  lose  of  £S000  became  due  to  the 
repreientativea  of  a  Mr.  Isherwood  at  Manchester.  Tbe  agent 
of  tbe  company  at  Manebester,  in  pursuance  of  their  leaTe, 
drew  on  tbe  company  a  draft  for  £5000,  payable  to  the  order 
of  tbe  Isberwooda,  and  detirered  it  to  iheir  lotiritor.  Tbia 
draft,  purporting  to  Iw  indorsed  by  the  Isberwoods  to  tbe  order 
of  Jonea  and  Loyd,  the  London  hankers,  was  by  Jones  and 
Loyd  presented  for  payment  to  tbe  company,  and  accepted  pay- 
able at  Robarta'  bank.  On  maturity,  it  was  there  paid  to  Jones 
and  Loyd.  Tbia  payiseot  waa  debited  to  Ibe  company  in  the 
pass-book  delirered  to  tben.  They  credited  Robarta  with  tba 
paynMot.  No  olqeetion  was  made,  till,  six  montba  afterwards, 
it  was  discovered  that  the  indorsement  purporting  to  be  that 
of  the  Isberwooda  was  a  forgery  by  the  solicitor  ;  and  the  com- 
p«ny  were  compelled  to  pay  tbe  Isberwoods.  The  company, 
through  Tucker  their  secretary,  then  sued  Boherts  for  repeti- 
tion. At  the  trial  a  verdict  was  given  for  the  Inrorance  Com- 
pany, bot  a  bill  of  exceptioM  waa  tendered,  and  nltimately  the 
case  waa  appealed  from  the  Qneen'a  Bench  to  the  Eu^eqoer 
Chamber.  Judgment  waa  there  delivered  by — 

Farkt  B. — "  We  are  all  agreed  la  opinion.  If  this  were  the 
ordinary  case  of  an  acceptance  made  payable  at  a  banker's,  there 
can  be  no  question  that  making  the  acceptance  payable  there, 
ia  tantamount  to  an  order  on  tbe  part  of  tbe  acceptor,  to  the 
banker,  to  pay  the  bill  to  the  person  who  ia,  accoMlng  to  tbe 
law  merchant,  capable  of  giving  a  good  diiicfaarge  for  the  bilL 
Therefore,  if  the  bill  is  payable  to  order,  it  is  an  authority  to 
pay  tbe  bill  to  any  person  who  becomes  holder  by  a  genolna 
tndonement.  And  if  tbe  bill  is  originally  payable  to  bearer,  or 
if  there  is  afterwards  a  gennine  iDOorsement  in  blank,  it  is  an 
authority  to  pay  the  bill  to  the  person  who  seems  to  be  the 
holder.  Tbe  bankers  cannot  chai^  tiieir  cnstomer  with  any 
other  paymenta  than  tboee  made  in  purstiance  of  that  antho- 
rity.  If  bankers  wish  to  avoid  tbe  responriblUty  of  dedding 
on  the  gennineneeaof  indorsements,  they  may  require  their  cus- 
tomers to  domicile  their  bills  at  tbeir  own  ofBoes,  and  to  hon- 
our tbem  by  giving  a  cheque  upon  the  banker.  Bnch  being 
the  general  case,  is  there  anytUng  appearing  on  the  bill  of  ex- 
ceptiotMiiodfatlMilah  the  pfcaentcaee  from  the  ordinary  one  f 
b  there  amy  evfanoa  of  an  authority  to  pay  tbia  patticnli^ 
bin?  Weanalloft^itmtbarofBnone.^ 

Jaigmmufir  tU  hamnmta  Compatig. 


129. — Imsd  Henhiker  v.  Attornby-Genebal — 
20  L  T.  130,  (Eich.  Ch.) 
Legaeg-Dttty — Faculty  to  Burden — TVrce. 
Lord  Heoniker,  by  his  will,  conferred  on  his  son  A  a  faculty 
to  burden  tbe  land  of  testator  with  an  annuity  to  A's  wife,  if 
A  thought  fit.  A  exercised  that  twaiij,  and  In  tbe  same  In- 
Btmmantby  wbiehlMdidBOvhe  impoaed  on  hii  wifi  tbe  cm. 


dition  of  lenotmdngber  tercet  'DioAttomey.Oeiiffildifail 
l^;aoy-duty,  in  respect  of  the  eaUmated  vatos  of  ^  uuntf. 

On  appeij  fWun  the  Court  of  Exchequer  to  tbe  Ezcbe^ 
Chamber,  it  waa  hdd,  that  l^aey-dnty  was  panbla  on  Hu 
annuity  under  45  Geo.  HI.  c.  28,  §  4 ;  that  if  the  wife  toolt  Ae 
annuity  npon  snob  a  ooudition,  she  did  so  aaapftimteiki 
&enlty  in  the  will  of  teitator,  and  not  by  pniduia 


130/— Whitb  v.  Wilson,  1  Drewxy^  (late  SmoaK^) 
298. 

TfUI— Fooa/^t  to  dmd*  6aify  enrcML 
Lord  Chedwortb,  by  wUl,  left  £18,000  In  tnut  to 
interest  to  Mary  Howard,  wife  of  W.  H.,  for  liu,  and  sltsbit 
death,  to  go  as  she  should  appoint,  and  in  defanltof  mmiit 
ment,  to  her  husband,  and  if  aba  shonld  sttrvive  her  hmil 
and  make  no  appointment,  tben  to  her  children.  Hsiy  Bnd 
bad  thtoo  children,  and,  by  her  vUI,  ahe  divided,  after  her  W 
band's  >  deatii,  £2000  between  two  of  bar  children,  sad  £UI 
to  the  other,  and  sbe  appointed  the  residue  to  ber  tbiee 
dten  by  name,  in  looh  manner  as  her  husband  shooU  dinfii 
by  bis  will,  Tbe  hoabond  (who  aurTivedhei),li7hii  within 
£500  to  one  of  his  children,  (—— )  to  anouier,  and  tiani- 
doe  to  tbe  third. 

T. a iTmdlirsIiy  beld,  that  tiw  husband  had  nopmb 
exclude  eithor  of  tba  ciiildren, — that  his  appoictoait  m 
therefore  bad,— and  that  tbe  upofntmant  of  thsTik  M 
eflbot  in  faTODT  of  the  three  chilaien. 


131.— BuBT  V.  NormKO,  19tli  Nor.  tBBt- 
20  L.  T.  92,  (Q.  B.) 

Contract — Hiring— Construction— Relavtoiey—lUir  *f  * 
danoara  to  proearafir  a  jwrsea  am^agaiMt  k  «b( 
hatmeu. 

Plaintiff  waa  engaged  as  aaalBtaiit  to  a  xasnbctnilDKdiw^ 
at  £100  a-year  foe  aeren  years,  and  tbe  cbemiit  {mhhuii) 
promised,  that  "if  he  (tbe  defendant)  should  firomujoMt 
give  np  the  said  business,  or  not  require  tbe  pMotif  lO'^ 
then  that  he  would  use  his  best  endeavoors  to  procvn'i',"' 
plaintiff  employment  in  some  rimilar  budness,  andforwhi»» 
should  receive  a  salary  of  not  leas  than  £100  per  annnn,  tf  ^ 
case  he  should  be  nnable  to  do  so,  then  defiendant  woon  f*T  ^ 
the  phdntiff  tbe  yearly  sum  of  £100  during  tbe  w»«  * 
said  term  of  seven  yeara."  Plaintiff  brought  an  actiom*"' 
m^es  against  defendant,  setting  forth  the  above  *S<*<?^ 
and  ailing  that  defendant  wrongfully  diaoliarged  pwniA 
and  had  not  used  his  beat  or  any  endeavour  to  get  tsaM 
employment  for  him.  Defendant  pleaded  In  <i0^B'>*'<T 
since  he  discharged  pUinti^  be  (defendant)  had  beecwlj 
nnable  to  procure  any  employment  for  plaintiff.   

Tba  Court  beld  tbia  defence  irrelevant,  because  tbe  Mann 
waa  an  absolute  undertaking  that  defendant 
best  endeavours,  and  not  laerely  an  altetnativa  «  W* 
£100  a-ywr. 


182.^ — NoBTH  OF  Ekcland  Joikt-Stock  BlK«,«^ 

HoLHio,  2  De  G.  Mac.  &  G.  U3. 
Partnership — Joint-Stock  Bank — Ceating  to  be  a  ftr«r- 

Delusive  balance- theett  of  Direetort — Hoit  far  a  rw^f 

partner  liable. 

By  the  deed  of  copaitneiy  of  a  Joint  stock  banking 
it  was  amongst  oUier  tUnga  provided,  that  nothing  m  w 
contained  should  release  a  retiring  member  from  ^j!^* 
the  losses  sustained  by  the  company  up  to  the  Pf^*^^ 
tiring,  and  also  that  the  half-yearly  balance-sheeUwejWi" 
between  abarebolders,  be  binding  and  conclnsive.  "w"^' 
shareholder,  duly  traoaferred  his  shares,  and  the  two 


oheets  immediately  preceding  the  transfer  she  weiUhe^^^ 
the  company  to  be  in  |a,(pt»»eronB  condition. 
after  the  tnosfitr,  the  bu^  supended  paymra^  idltq^ 


HATING  BEFEBENOB  TO  SOOTCH  LAW. 
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ci  tfaice  mn  aftor  that  time,  »  decree  of  Coart  was  obtained 
for  dittolTisg  the  company,  and  winding  up  its  affaiis.  The 
official  manager,  who  kept  and  prepared  the  accounts,  made 
ma  affidavit,  in  ntiich  he  said,  that  from  the  first  be  knew  the 
growing  Insolr^ncj  of  the  company,  and  always  assisted  in 
ooDoealing  it.  The  question  was,  wliether  Holmes  was  liable 
tocoDtribate  to  make  ap  the  losses  of  the  company. 

Lord  St.  Leonards  L.  0.,  on  appeal,  held — "  I  do  not  find  at 
this  moment  a  particle  of  eridenoe  to  show  that  there  was,  at 
the'time  when  Holmes  sold  these  sbarca,  any  actual  loss  soa- 
tained,  upon  which  I  can  possibly  act.  Of  coorM,  if  there 
was  a  loss;  the  deed  would  ondoobtedly  bind  him  to  that  loss ; 
bat  I  can  find  no  sach  loss ;  and  I  am  of  opinion  that,  under 
the  provisions  of  the  deed,  the  losses  for  which  it  was  intended 
an  outgoing' shareholder  should  continue  liable,  were  inch  as 
should  appear  on  the  balance-sheet,  so  as  to  lead  to  do  posei- 
ble  difficulty.  If  the  directions  of  the  deed  had  been  obavrred, 
there  wolUd  have  been  no  difficulty.  I  ^ould  then  only  have 
bad  to  open  the  particular  account  at  the  time  of  the  transfer, 
mnd  I  should  have  seen  what  the  amount  of  the  loss  was  to 
which  this  gentleman  was  liable.  The  twlance-tbeets  before 
na  show  a  prosperoos  state  of  affidn,  and  a  division  of  profits. 
On  tltese  gronnds.  I  am  clearly  of  opinion  that  Holmes  Is  not 
liable  In  respect  of  any  loss ;  and  lookii^  at  tiie  dsaUnsi  of 
the  company,  I  think  no  loss  can  be  shown." 


138. — HuTToN  u.  Bright — 3  House  of  Lords 
Cases,  341. 

ProTtrional  Committeeman— Liability— ^  member  of  a  pro- 
viMtonal  eoamiUee  of  a  railway  provuionalfy  registered,  a$ked 
and  accepted  tkarea,  mdpuda  dtpoeit,  but  did  nothing  more — 
Held  he  wag  not  liabit  le  an  actio*  bif  a  creditor  of  the  company. 

In  1845,  a  railwav  was  provisionally  registered  puisuant  to 
7  &  8  Vict.  c.  110.  The  capital  was  to  be  £1,000,000, 
divided  Into  40,000sbares  of  £25  each.  The- prospectus  cou- 
talned  the  name  of  Bright  as  one  of  the  provisional  committee. 
A  meeting  of  the  committee  approviog  of  the  prospectus,  and 
HOtboi-iang  a  managing  committee  to  manage  the  afhirs,  and 
allot  shares,  (of  which  latter  committee  Bright  was  not  named 
a  member),  was  held,  but  Bright  did  not  attend,  bat  a  copy  of 
the  proceedings  was  forwarded  to  him.  Bright  afterwards 
wrote  for  and  accepted  100  shares,  and  paid  a  deposit  on  them. 
Ttn  undertaking  was  abandoned  b^re  applying  to  parlia. 
ment  fbr  a  UlC  bnt  not  till  heavy  expenses  were  Inenrred. 
Blight  had  nothing  further  to  do  with  the  oompanv,  and  was 
present  at  no  meeting,  nor  antbulied  tibe  InonrriDgtrf  any 
expenieai 

The  House  of  Lords  asked  the  Judges  if  these  facts  afforded 
mffident  evidence  at  law  to  warrant  a  verdict  that  Bright  was 
liable  to  a  creditor  of  the  company.  The  Judges  nnanimondy 
answered  in  the  nenti  ve,  and  tae  House  adopted  VMLr  opinion, 
and  held  that  Hr.  Bright  could  not  be  called  to  ooatribute  to- 
wards paying  the  debts  of  the  company. 

Lord  Si.  Leonardt  L.C. — "In  regard  to  this  point,  I  believe 
there  Is  scarcely  one  Judge  who  has  been  called  upon  to  decide 
this  question — and  every  court  has  Ixen  resorted  to— who  has 
not  oUfered  from  himsen  in  regard  b>  the  pcdntsdedded.  There 
was  so  much  novels  in  the  establishment  of  a  provisional 
oommittee—tiiere  was  so  little  t^  law  to  direct  the  onions  of 
ttw  lawyers  upon  it— and  there  was  such  a  leaning  in  £svoiir  of 
a  quasi  partnership,  and  an  implied  responsibility — that  it  can 
•earceiy  be  wondered  at  that  there  may  have  been  a  dqpaitiire 
from  what  is  now  considered  the  settled  mle^" 

Lord  Campbell — "  I  r^oice  very  much  that  this  matter  is 
now  put  on  what  I  ttUnk  is  its  right  footing.  I  ooneider  this 
is  a  matter  of  contract.  A  person  can  become  liaUe  as  a  con> 
tribotory  in  respect  of  the  contract  be  has  entered  Into^  nob  in 
respect  of  assuming  a  particular  character.  The  question  of 
contract  will  depend  upon  tiie  foots  of  the  case,  not  merely  on 
the  party  being  a  provisional  committeeman ;  and  thm  the 
only  question  of  law  will  be,  whether  there  is  evidence  to  sub- 
mit to  tbejory  tocouMder  wliether  a  coutraet  has  been  proved? 
for  wbatiMT  it  baa  IV  has  not,  is  matter  of  fiwt,  and  to  be  de- 
ekfad  as  outter  of  bet" 


134. — DuBRANT  V.  Frieks — 5  De  G^x  &  Smale,  343. 
Legitimacy — Presumption — Win_Construction— A  lejl  a  le- 
gacy to  B,  and  "  her  jint-born  con"- Held,  that  though  A 
Anew  Bhad  an  iUegitimatc  ton,  and  no  other,  yet  the  languagt 
of  the  will  teemed  to  contemplate  a  legitimale  ton  only. 
Daniel  Friend,  by  will,  proceeded  thus:—"  I  give  aod  bequeath 
unto  my  adopted  daughter,  Eliza  friend,  the  interest  and  divi- 
dends of  Ac,  te  be  paid  to  her  half-yearly  until  her  flrst.boni 
son  attain  the  age  of  21— oufr-half  of  the  said  prindpal  sum 
then  to  be  paid  unto  hersforesoidsonfor  his  own  alwolute  use— 
the  other  balf  to  be  paid  to  his  mother ;  but  should  his  mother 
die  before  the  sud  son  attain  SI,  the  aforesaid  interest  and  di- 
vidends shall  be  paid  tmto  the  uid  son  for  maintenance^  kc^ 
till  he  attain  ai,  th«)  the  whole  of  tiie  said  fwincip^  to  be  paid 
to  him  fbr  his  s(^.Bsa^  should  tiw  altoiwald.son  die  beAm  SI, 
and  bequeath^hls  share  to  bis  mother  br  her  own  use  abso- 
lutely i  and  I  declare  the  same  shall  not  be  liable  to  any  debts^ 
control,  or  engagements  of  any  husband  she  may  bereaiker 
marry."  Tesutor  knew  Eliza  Friend  bad  an  illegitimate  son. 
whom  indeed  testator  wholly  maintained  at  bis  own  expense, 
and  advanced  money  occasionally  to  advance.  ' 

y.  C.  Parker  held,  that  the  language  used  by  the  testator  was 
strictly  confined  in  its  application  to  a  legitimate  son,  and  be 
saw  no  circQoiBtaaces  in  the  ease  sufBoient  to  take  it  out  c€  ttie 
general  rule.  He  mtut  therefore  hold  that  the  illecptimato  son 
of  Etiza  Friend  had  no  interest  under  the  will 


135. — DuBRANT  V.  Friend — mpra. 
Specific  Legacy — Testator  and  Specific  Legacy  both  perishing 
at  Sea — insuraDce~il,     will,      to  B  and  C  an  article  of 
property  at  a  tpteifie  legacy,  intured  it,  and  look  it  with  him  to 
tea,  where  he  and  the  property  both  periehed — Held  that  lAe 
iMimnn  money  went,  not  to  B  and  C,  but  to  ike  exeattora. 
The  testator  above  mentioned,  by  will,  bequeathed  bis  wear- 
ing apparel,  sea  clothes,  charts,  and  mathematical  instruments, 
&c.,  to  a  legatee,  and  gave  the  residue  of  his  estate  and  effects 
to  his  exeeotors.   Being  roaster  of  a  ship,  he  Insured  these 
articles  for  £200,  and  on  his  homeward  voyage  from  India,  he 
was  drowned,  and  all  the  articles  lost  at  sea.  The  executors 
received  the  £200  from  the  insurance  office,  and  the  question 
was,  who  was  entiUed  to  this  money  ? 

V.  0.  Parker  heU— *•  It  wu  difflooU  to  say  how  such  a  ease 
should .  be  dealt  with.  It  was  essential  to  the  right  <^  the 
legatees  that  they  should  hare  some  interest  In  the  cbattds, 
but  as  they  were  destroyed  at  the  same  time  that  the  testator 
lost  his  life,  the  legatees  never  had,  as  be  thought,  any  iotnust 
in  them,  and  therefore  their  claim  to  the  moo^  in  which  tbo 
chattels  were  insured,  most  faiL" 


136. — OoBOORAK  V.  GuBmtT;  18th  Jan.  1668 — 
20  L.  T.  221,  (Q.B.) 

Ship— Stranding—Instirance — Cireumetanett  in  ipAiM  a  ihip  wa» 
held  to  have  been  ttranded  in  a  harbour,  within  the  meaning  a 
policypf  inturance. 

The  "^ctorine  waa  bound  from  Nantes  to  Dublin,  and  sailed 
Mt'SthUarcb  i860  with  a  cargo  of  floor.  On  lOtb  BSareb  aba 
encountered  a  gale  of  wind,  wbidi  made,  ber  drag  her  large 
aoehor ;  and,  mt  the  safety  til  the  cargo  and  crew,  and  partico- 
lariy  to  prevent  her  gmug  on  sbore^  the  captain  run  bar  into 
the  harbour  of  Sauzoo.  on  the  French  coast,  which  is  a  tidal 
harbour.  There  she  took  the  ground,  and  was  detained  two 
months,  and  she  was  greatiy  strained  having  been  k^t  in 
her  pontion  there  so  long.  She  afterwards  readied  DuUin  with 
ber  cargo  damaged,  and  the  question  came  to  b^  wbetbw  she 
bad  been  stranded  witliin  the  meaiuug  of  the  usual  memoran- 
dum in  a  policy  of  insurance  ? 

The  Court  held  she  had  stranded.  Campbea  C.  J.—**  I  am 
of  <^ioion  there  was  a  stranding.  We  have  excellent  snides  as 
to  what  is  or  is  not  a  stranding— (Wells  v.  Hopwood,  3  B.  &  Ad. 
ao ;  aod  Klngsford  p.  Marshall,  8  Blng.  458.)  Was  the  taking 
of  the  ground  here  oocaslooed  by  some  accidental  and  extraneous 

eaoiar  If  thad^bad  bMnrunwA^N>k^^ 

It  would  bsvo  b^si^n  dear  cue  wlynBiany;  nnD^oM^^fMka 
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anj  dlflfiTpnce  thst  the  got  witbia  the  bar  boar  ?  If,  indeed,  fhe 
hu  ODce  beeo  in  good  MfeQr  1q  the  htrboar,  and  afterwards 
jfTonnded  by  tlie  fall  of  tlw  Ude,  that  would  not  tiave  been  a 
nrandlBg;  bot  the  never  wai  in  good  aafety  In  ibe  harbour.  It 
vufrDabweztnorffinaij  peril  (hat  ahe  went  there  at  sll;  and 
I  cannot  Me  how  it  Gu  be  Mid  (hat  aht  took  the  gruand  in  the 
ordinaiy  oonne  of  UTigation. 


'  187. — SCOTHORNE  V.  SODTH  StiEVORDSBIBK  R.  Oo., 

20tlL  Jan  1853—20  h.  T.  225,  (Exoh.) 

Itallway  Carrier— Dirertion  <rfOuoiti — Countermand  of  Dirre- 
tion — Owidt  vert  Miatrtd  to  rAc  railw^  eompang.  bearinjf 
m  dinethm  Id  itr,  X.at  A.  TV  ovMr  aJttnoardM  gave  notie* 
f»  tlu  raiheojfelerk  at  A  to  tend  thegood*  to  Mr.  K,  amd  not 
Mr.  X,  which  hfai  tugleeled.  Held  that  the  eompang  were 
'  liable/or  the  lou  ttf  the  goodt, 

llaintiff  delivered  gooda  in  StoffbrdBhire  to  be  carried  to  Lon- 
don, and  delirered,  according  to  the  direction,  on  board  the  ship 
Mdboame,  boond  for  Anstnlia.  Snbwqiientijr,  plaintiff's  son, 
lot  whom  Uie  goods  were  intended  eallad  at  tiie  Linidon  station 
ahd  dedred  the  clerk  to  send  the  goods  to  Bell  Wharf,  Batdiffb 
Highway ;  but  some  Inittake  tliey  were  sent  as  originally 
directed,  and  were  lost.  Plaintiff  sued  for  tlieir  Talne.  Defen* 
dants  contended  that  their  contract  web  to  deliver  the  goods  at 
the  Helbonme,  and  tbsy  had  kept  their  contract. 

The  Court  held  the  coniptoy  wen  ltaU&  Marim  J.C.— **  In 
tUs  caie,  ^nliff  made  an  arrangeownt  with  the  d^bndanta 
that  they  rtumld  eannr  certain  goods.  It  is  said  that  that  is  a 
fiontraet;  bnttft^nUff  had  come  bad  lo  an  hoorand  said, '  Uy 
'  eon  has  altered  his  mind,  and  is  not  going  to  Australia,'  do  you 
mem  to  say  that  the  defendants  can  say,  *  No,  we  have  en- 
tered into  a  contract,  and  insist  upon  the  goods  going  to  Aus- 
tralia V  A  cJirrier  is  employed  as  a  bailee,  and  I  have  no  hesi- 
tation in  saying  that  a  nun  is  entitled  to  have  his  goods  de- 
li*eied  to  him  at  any  |dace  at  which  they  can  be  reasonably  got 
at  I  can  conceive  a  case  in  which  a  man  might  glveantiwn^ 
to  carry  to  a  certain  place,  and  that  the  goods  are  packed,  mid 
placed  accordingly,  and  that  it  might  be  ImpossiUe,  without 
the  grestest  ioemvenience,  to  get  at  th<>m ;  bnt  I  think,  that  if 
a  man,  dnring  a  railway  journqr*  Is  discontented  with  tlie  mode 
of  travelllnK.  be  has  a  perfiKt  right  to  stw,  and  to  have  bis 
luggage  delivered  an  to  Blm  whenever  be  chooses.  The  cleric 
was  the  penon  anttiorlied  to  reoBtrc  the  countermand,  and 
agent  for  the  porpose  of  ciftyiiig  out  the  directloiworthe  per- 
sou  aHiding  goods,'* 


138. — Mitchell  v.  CRAswBLLEit,  27th  Jan.  1853 — 
20  L.  T.  237,  (CP.) 
Hasrrr  and  Sermnt — Culpa — NeKligenra  in  Driving — LiabiUry 
Qt.Maatef— ^  SMSfsr  is  oa^  UaJttt  fyr  tkt  megUgence  of  Ais 
mrvmi,  when  smA  tenuM  is  oafiMAy  ngagoi  in  lAs  iasiasss 
of  the  matter. 

Defendant's  servant  had  beeo  sent  with  goods  In  a  cart  to  the 
City,  and,  on  bis  retnm.  a  Mend  of  tiw  driver  asked  him  to  drive 
him  (the  friend)  home  in  the  cart*  The  driver,  in  doing  so,  went 
out  of  his  war,  and  also  ran  down  plaintiff's  wife,  and  seriously 
tqjnml  her,  for  whidi  the  present  action  against  the  master  was 
raised.  D^ndant  set  up  as  a  plea,  that  as  the  driver  was  not 
at  the  time  oo  his  master's  business,  the  master  was  not  UaUe — 
that  the  servant's  doty  was,  on  rtftoming  from  the  dty,  to  take 
the  horse  direot  toita  stable,  and  he  had  not  defendant's  per- 
mission to  go  where  he  did ;  and  therefore  the  master  could  not 
be  mapoMibU  for  his  negllgwiee.  The  Court  of  Common  ^eas 
gave  jwtgment  fur  defendant,  hohling  it  well  eettied,  that  n 
master  was  not  liable  ftir  a  negUgeotaematwUlt  not  «^a|ad 
in  hiemaatw's  buatoase. 


139.—II.  V.  BiLBT,  22d  Jan.  1853—20  L.  T.  228— 
(Crim.  A]^)eal.) 

TM*,  Tsking  1)y  misTake,  then  keeping—^,  tjf  miatake,  took 
emgr  B't  £mb  aloHg  with  klM  owufloek,  oarf*  ^fUrfiitdimg  tM 
lAs  aNslaAt,aeWs(«sA«i  own— Held  tareeag. 


4 

tew 


The  paoel  bad  hhed,  for  one  night,  Oe  flcU  af  Us 
at  Darlington,  to  put  29  black  faoud  lambs  iaio,  ttose , 
per  head.  In  the  same  fleld  were  ten  wfaittHheed  laili^l 
longing  to  John  Bnioside.  The  panel  took  swayb  h 
Ten  eariy  next  moraine;  and  wfaen  Cbrke  wsat  tsibe: 
at  bal&i»st  seven,  he  Diiased  one  of  bis  ■vUte^cri  h 
About  nine  o'clock  the  same  mondng,  thepsntlhsdM 
a  fnrm  six  miles  distant,  where  he  offered  to  nU  3  h 
to  Calv«t,  and  on  Oalvert  agreeing  to  buy  tbeo,  tod  a 
ingtbem.  he  found  S0,oo  which  panel  attd— "If^d 
to  lake  thirty,  I  will  draw  one."  Calvert,  bo*siw,  k 
thewhoto.  OoeofthesevuidentifledasBmiidi^iWt 
panel  was  indicted  for  bweeny,  and  ooavletad  by  tiwjvj. ' 

Pand's  ooMsd  oltfeetad,  that  the  origM  isUo|haii 
not  animo/iimtdi,  and  the  wihaetnanl  apyugrinimsBdh 
make  it  larceny. 

On  appeal,  the  Conrt  held,  f-  PoUoAiXR.-''ne  «ri 
tioB  is  right  If  a  man  once  get  ari^tftU  posaeMioo,kaa 
by  a  soheequent  fraudnteat  appropriatiao,  ennn  H 'm 
Mimf.  Butltere  thet«qtinal  ukinit  was  wraogMfrmiki 
gionlng^  and  so  eoatiniied  up  to  the  linw  of  the  snnfMi 


140.— R  V.  Ahberoate  Ac.  R.  Co.,  27tli  jB.I3ji^ 
20  L.  T.  246,  (Q.B.) 

Railway— Compelling  to  Censpltte— CafHial  not  MmU-^ 
A  raiheag  eompawf  that  have  obtthod  tktir  id,eo»i 
compelled  to  wtdu  their  raUw^,  ig  t*»  wMr  tfie  nfm 
ea/iife/  Aos.  net  6esa  aaiseritsrf  fir^ml^  tin  (Sif«r*^ 
promratt. 

This  was  an  application  by  the  Oraathaa  (kaAdft  i 
for  a  mandamut  to  compel  the  defendams  to  Tukeuti^ 
their  line  of  railway.   The  defendanU  set  up  as  s  dda** 
the  capital  of  one  million,  required  to  be  railed  ^m*- 
bad  not  been  aubeeribed  for,  ajid  they  were  bbsUi 
the  same  to  be  subscribed  for.  The  qoaetioa 
defence  waa  relevant 


CoM^iUa  C  J.—**  Thb  wwdbaiw  la  B«bsta«i«mi>'' 
company  to  ezerdse  the  oompnlsory  powers  oaaU>^' 
forred  upcm  them  to  pun^iase  land,  and  thus  to  mbm* 
plete  their  line  of  railw^.  They  answered,  tbeti« 
that  they  are  forUdden  to  exerdse  these  povcnbrfliiv 
c.  18,  §  16,  and  show,  that  withont  any  dcfiultto^* 
th^y  have  never  been,  and  are  not  in  a  sltasthn  lint' 
exerdse  tlwse  powers  *,  if  so,  they  artf  asIittieaUi»<a" 
writ,  as  If,  by  the  effluzloii  of  time,  their  conpsiMir' 
had  exiM.  in  which  case  it  has  been  detennioed  lbu>* 
dtaMHS  to.  nuke  end  oftmplete  a  railway  oughi  DOttobtfH'^ 
B.«.LoadoD*N.  W.B.Cu.80L.J.(QB.)S»' 

JudgmuitM^^*^ 


141.— Fosm  Bakxbb  v.  OxroRD,  WoBtwm,** 
R.  Oo.,  34th  Jan.  1853—20  L.  T.  324,  (^r.- 

Railway— Director  contracting  irilb  Compaay— 4'^ 


t^e  oaeant. 

Plaintiff  and  two  others  entered  hito  a  eeotisM  sttAf 
fendanu  to  supply  a  large  quantity  of  Ireo  r^ttF'' 
asoertained  in  a  partiouUr  way  spedfted.  At 
date  of  the  ooatract,  Ba^  was  a  dlrecMV  af  ^ 
After  a  certain  quaati^  bad  been  supplied,  dsftam*  ™ 
to  accept  any  more,  and  plaintiff  brought  sa 
question  raised  was,  whetiier,  under  the  Oum|i"*^ 
Consolidation  Act,  (S  &  »  Vict.  o.  16,  ft  flikHflA*" 
tract  was  void.  ■  -a 

The  Court  held,  %  Jeroi*  C.  J.—"  I  thiafc,WiWWg 
sections  together,  that  their  meanhig  la,  notthK*****! 
be  wholly  prohibited  from  making  and  mliiiitlWg 
Imt  that,  if  he  dfies  oontvact  with  tfaaooaspia^m^"^ 
be  his  instant  difqudtScatloo." 


Stttf  Viet.c  1 


HAVING  RBFERENOB  TO  SCOTCH  LAW. 


'63 


•Atuhbobouoh  p.  Lousoh,  6th  Hay  1863 — 
21  L.  T.  105,  (Exch.) 
rnbroken'Act — Eridenee— KMneand  Addreit  of  Pledger — 
1  paHmbroitr  U  onfy  requirtd  by  the  Act  to  ask  the  name 
c  aflkg  perron  pledging,  and  write  them  down  a$  given  Am, 
<td  it  not  bound  to  inquire  into  the  truth  of  the  repreaenla- 
x.iu,iinleu  he  hat  reaton  to  beUeve  tkeu^fiJ$e~^9  &  40 
'reo.  IIL  e.  99,  §  6.) 

hia  was  an  action  by  a  pawnbroker  for  money  lent,  and 
rest.  Tlie  defence  was  founded  on  39  &  40  (jeo.  III.  c. 
\  6,  and  alleir^  tliat  the  pawnbroker  neglected  to  give  a 
et  containing  tbe  information  required  by  that  clause,  anch 
the  name  of  tbe  person  pledging— tlie  description  of  the 
Is — the  date—whetber  sncb  pledger  la  a  honseholder  or 
er,  &c  At  the  trial,  tbe  Judge  asked  the  jury  to  say 
tber  tbe  tickets  were  in  contiannity  with  the  act,  and  that 
ey  were  Incorrect  in  conseqaence  of  the  information  glren 
he  defendant,  it  was  immaterial  that  the  plMntiff  was  re- 
ed by  the  act  to  ask  certain  questions,  and  put  down  tlia 
Tnation  received.  Tbe  pluntiiTa  case  depended  on  the 
ince  of  bis  shopman,  who  admitted  that  he  nevw  naked 
Jier  the  defendant  was  a  honsekeeper  or  a  lodger,  but  said 

he  knew  he  was  a  housekeeper,  and  kept  a  shop.  The 

found  that  plaintiff  put  down  on  the  ticket  what  he  was 
A  new  trial  was  moved  for  on  the  ground  (tf  misdirec- 

and  the  verdict  being  against  evidence. 

le  Court  of  Exchequer  refused  a  newtriaL 

iiock  C.B. — "  If  a  pawnbroker,  acting  on  tbe  information 

ved  b7  him  from  the  defendant  on  former  similar  occasions, 

laWi^E  no  reason  to  believe  that  they  are  not  genuine,  puts 

1  the  name  and  address  of  the  person  pawning,  and  whether 

osekeeper  or  lodger,  he  complies  with  the  act.   In  this 

it  was  left  to  the  jury  whether  the  tickets  token  were  in 
irmity  with  the  act;  and  they  were  told,  that  if  they 

incorrect,  but  incorrect  by  reason  of  some  information 
«ding  from  tbe  defendant,  that  that  was  immaterial,  and 
tbe  pawnbroker  was  required  to  ask  certain  questions  by 
And  to  pst  down  the  kifbrmatiOQ  be  received ;  and  I 
:  that  mliDg  was  quite  right." 


it  seems  to  me  that  the  fire  must  be  on  board  a  vessel  that  is  tbe 
property  of  the  owner — here  it  was  not  tbeproperiy  of  tiie  de- 
fendants. It  must  be  on  board  tbe  ship.  This  fire  was  not  on 
board  tbe  Barbara,  of  which  the  defBudants  vere  the  ownen." 


t3. — MoHEWooD  V.  Pollock,  22d  April  1863 — 
21  L.  T.  87,  (Q.  B.) 

'Wner — Liability  for  Fire  in  Lighter — Carrier — Statute — 
\ere  freighted  goode  are  taken  by  the  ihipowner't  $ervant» 
<t  hired  tighter,  to  be  put  on  board  previous  to  the  voyage, 
'  are  lost  by  Jire  in  the  lighter,  the  thipounur  i$  liable  at 
man  law  as  a  carrier,  and  ie  not  protected  bg  the  ttaiute 
Geo.  IJI.  c,  86,  §  2. 

a  was  an  action  against  the  owners  of  the  Barbara,  bound 
Mobile  to  Liverpool,  for  loss  of  some  cotton  by  fire,  while 
cunveyod  in  a  lighter  to  the  ship,  to  be  shipped  on  board, 
eglifieoce  on  the  part  of  tlie  shipowner's  servants  was 
I.  Tbe  defenoe  was,  that  according  to  the  custom  of  the 
f  Mobile,  the  said  lighter  was  a  vessel  necessary  to  be 
JT  carrying  the  cotton  over  the  water  from  the  land  to 
in  and  chat  tbe  negligence  allege'l  was  committed  by  the 
s  aervaota  withoot  the  owner's  leave  or  knowledge ;  and 
f  statute  36  Geo.  III.  e.  86,  %  2,  the  owners  are  not  liable 
1  oa  board  a  sblp^  The  plniotifls  contended  that  tbe  de- 
vas  irrelevant ;  while  the  defendants  contended  that  the 
rnoac  be  considered  as  shipped  when  put  in  the  lighter,  for 

imi>o8aible  tbe  ship  cojild  come  close  np  to  the  quay  to 
irgo,  and  tite  statute  must  be  liberally  construed. 
Court  of  Qaeen's  Beui^  held  tbe  defence  irrelevant. 
obeU  C.  J- — "  (*•    defence)  Is  bad.  The  de< 

ta  are  cleftrly  liable  as  carriers  at  common  law,  and  unless 
tn  bring  themselves  within  the  statute,  they  most  remain 

The  act  aayt '  ^o  owner  of  any  ship  sball  be  liable  to 
'  for  or  make  good  to  any  person  any  loss  or  damage 
may  bapP^'*  ^  ""^  Sf'oia  or  merchandize  whatsoever 
shall  be  shipped,  taken  in,  or  put  on  board  any  such  ship, 
ion  of  any  tire  happening  on  board  the  said  ship.'  TSow 
ta  alleged  here  are  not  embraced  by  the  act  In  tbe  first 
t  is  impoasible  to  say  that  this  lighter  can  be  considered 
»rf  the  JSarbara,  for  it  belongs  to  other  proprieton :  and 

SCO'^-^^"  JURIST— VOL.  XXV. 


144.— Bbown  v.  Smith,  18th  April  1853— 
21  L.T.  60,  (CP.) 

Slander—Injnry  to  one's  Tr.<de— Actionable  Words — Spcdal 
Damage — To  say  to  one,  "  You  hnow  B  (a  trader):  he  owes 
me  money ;  if  he  don't  make  an  arrangement,  .'II  make  him  a 
bankrupt," — it  aetionabUt  and  no  proof  o/  epecialdamagt  ie 
necessary. 

Smith  was  an  attorney,  who  had  once  done  bnsiness  for  a  firm 
of  which  Brown  was  a  partner.  Smith  had  never  been  fully 
paid.  Subsequently  Brown  bought  the  bodness  of  one  Once,  a 
coachmaker,  and  succeeded  him  in  it.  Smith  on  a  owtdn  oo- 
casion  said  to  some  persons  around  him,  **  You  know  Brown ; 
he  has  booght  Qrace's  business ;  be  is  indebted  and  liable  to 
me ;  and  if  he  does  not  come  to  me  and  make  an  arrangement, 
I  will  make  him  a  banluopt."  Brown  brought  an  action,  and 
tbe  case  went  to  trial ;  and  the  Judge  seemed  to  think  that  no 
proof  of  special  damage  was  necessary,  though  some  was  given. 
On  applying  for  a  new  trial,  on  tbe  ground  of  misdirection  and 
excessive  damages,  tbe  Court  had  to  determine  whether  tbe 
above  wmds  were  hi  themsdvea  actionable. 

The  Court  of  Common  Pleas  held  no  proot  of  special  danuige 
was  necessary. 

Creuadl  J. — "  The  words  are  clearly  actionable.  To  say  of 
a  trader  actually  engaged  in  business,  that  you  will  make  him  a 
bankrupt,  is,  under  sochdrconistanees  as  these  at  all  ereots, 

actionable." 


145. — EvEBAKD  V.  Watsok,  25th  April  1853 — 
21  L.  T.  74,  (Q.  B.) 
Bill — Notice  of  Dishonour — Sufficiency  of  Notice. 

The  indorsee  of  a  bill  of  exchange  sent  the  following  letter  to 
tbe  Indtvser :— *<  We  beg  to  acquaint  yon  of  the  aon-paymoit  of 
W.  Miles'  acceptance  of  James  Wright's  draft  tor  £90,  amount* 
ing  with  expenses  to  £50 : 5  ;  1,  which  remit  ns  in  the  course  of 
post  without  fail,  or  pay  the  name  to  Everard  &.  Co."  It  was 
contended  that  this  was  an  inaufflcient  notice  of  dishonour. 

The  Court  of  Queen's  Bench  held  it  was  sufficient. 

Campbell  G.  J. — "  The  luw  merchant  requires  that  a  notice  of 
dishonoar  should  give  to  tbe  indorser  and  drawer  information 
that  the  bill  has  l^n  presented  for  payment  and  dishonoured, 
and  that  tbe  indorser  or  drawer  is  looked  to  for  payment  of  the 
bill ;  and  any  notice  will  be  sufiDcient  ftom  which  a  man  with  a 
reasonable  understanding  can  collect  that  iDfonnation.  Are 
not  all  these  requisites  fully  complied  with  in  the  notice  in  the 
present  case  ?  Is  there  any  human  being  of  a  reasonable  mind, 
wliD,  if  he  had  received  such  a  notice,  would  not  perfectly  well 
comprehend  that  the  bill  had  been  presented  for  payment,  and 
dishonoured  ?" 


146.— Fatbick  v.  Sbkddieh.  29tlt  April  1863— 
21  L.  T.  89,  (Q.  B.) 
Foreign — Action  on  Scotch  Judgment  during  Appeal — Statute 
— Construction — The  Caurtof  Session,  in  an  actum  f{f  decla- 
rator jrc.  by  A  and  B,  astoUxied  B,  and  found  him  entitled 
to  expenses,  and  granted  order  for  interim  execution  pending 
an  appeal  to  the  Houh  of  Lords.  A  then  left  Scotland,  and 
came  to  England  to  prosecute  his  appeal,  uthere  B  sued  him 
for  the  expenses  so  ordered  to  be  paid — Held,  that  no  action, 
lav  in  England,  because  the  interim  order  made  uitdir  48  Crto. 
nr.  c.  151,  §§  17,  18,  WW  mtf  ta  the  natiaa  of  Afiiftf 
judgment. 

The  defendant  raised  an  action  of  reduction,'  and  also  of 
declarator  of  ]»itimacy,  against  plaintiff  in  tb^  Court  of  Ses- 
sion—(see  Sbedden  v.  Patrick,  lOMarcblSeS,^  Scot.  Jar.  881). 
and  tbe  plaintiff  was  assoilzied,  and  found  entitled^p  expenses. 
Defendant  appealed  against  that  decision  to  wjvl^I' 
Lords,  which  appeal  was  still  pending.   Plaintiff  ap 
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Oonrt  of  SenioD,  asd  obtained  an  order  for  interim  execatton 
pending  tbe  appeal,  pnraoant  to  48  Qeo.  IIL  c.  151,  §  18,  hy 
whidi  defendant  waa  ordflied  to  paj  JU04,  tbe  expentea  ot  the 
■ctioa  in  Seotland,  cm  plaintiff  nndloff  eaation  for  repajrownt 
should  tbe  Honw  of  Lorda  rererae  the  jndsment.  Defendant 
then  left  Scotland,  and  went  to  reticle  in  England  in  order  to 
pTowcute  hit  appeal.  Plaintiff  then  raiaed  an  action  in  Eng- 
Mod  on  the  order  made  by  the  Court  of  Senlon.  Defendant 
eontmded  thai  no  aoti<Hi  la/  on  a  mere  interioontoiy  prooeed- 
log  audi  u  thi»  waa. 

Tbe  Ooart  of  Qaeen'a  Bench  held  an  aetion  did  not  Ve. 

Lord  Oat>q)beU  C  J. — "  I  am  of  opinion  that  this  action  can- 
not be  maintained.  Before  the  statute  48  Qeo.  III.  c.  161,  ac- 
coiding  to  the  law  of  Scotland  there  could  not  be  execution 
pending  an  appeal,  and  no  action  could  be  broaght  In  a  foreign 
country  upon  a  judgment  against  which  an  appeal  was  pending. 
But  that  act  of  parliament  enaUea  the  Court  of  Session  to 
alknr  execution  to  go  pending  tlie  appeal,  upon  snch  terms  as 
it  may  think  proper,  and  no  more.  It  does  not  authorize  the 
Court  to  make  any  f^b  decision,  but  to  allow  execution  to 
iMue."  Here  tbe  Court  has  ordered  payment  of  costs  by  the 
pursuer  to  the  defender  upon  caution  giren ;  but  that  is  merely 
Myitigr  that  notwithstanding  the  appeal,  execution  may  issue 
for  those  costs  which  bad  been  awarded  tbe  original  jndg< 
ment;  and  it  girea  no  right  to  bring  any  action  upon  the 
judgment.  This  order  cannot  be  considered  in  any  sense  as  a 
final  judgment  It  merely  gires  a  right  to  take  out  execution 
in  the  meanwhile  upon  terms.  And  I  think  that  those  terms 
might  be  varied  from  time  to  time,  if  the  Court  of  Session 
thought  proper,  at  any  time  before  the  decision  of  tbe  House 
of  Lrads ;  fresh  secnrity  might  1>e  ordered,  or  tbe  order  might 
be  altogether  recalled.  In  my  opinion,  therefore,  this  la  not  a 
judgment  upon  which  an  action  in  a  foreign  Court  can  be 
maintained." 

*  "  Execution"  in  England  is  tbe  technical  term  used  to  de- 
note diligeuce  used  either  against  the  peiaon,  or  the  moreable 
or  heritable  estate. 


147 —Volant  v.  Soier,  14th  Jan.  1863— 
22  L.  J.  83,  (CP.) 
Agent  and  Client — Confidentiality — A  taw  agent  i*  nof  bound 
to  product  a  title-deed  of  hit  client  at  a  trial. 

This  was  an  action  against' Soyer  and  Symons,  partners  in 
carrying  on  the  Symposium  at  Gore  House,  Kensington.  One 
part  of  the  defence  was,  that  the  defendants  hnd  assigned  the 
busioess  to  one  Hart,  whose  attorney,  Mr.  Michael,  was  sum- 
moned as  a  witness  to  produce  the  deed  of  assignment.  Michael 
refused  on  the  ground  of  privilege,  and  said  he  hell  the  deed  as 
theattorney  of  Hart  The  Judge  was  then  asked  by  defendant's 
counsel  to  look  at  the  deed,  to  see  whether  tbe  deed  was  what 
the  attorney  said  it  was,  but  the  Judge  refused  to  look  at  it  A 
new  trial  was  afterwards  moved  for  on  the  ground  of  improper 
rejection  of  evidence. 

The  Court  of  Common  Pleas  held  the  Judge  was  right 

MauleJ. — "  The  attorney  refused  to  produce  the  deed— nnd 
he  was  right  in  so  doing— on  the  ground  that  he  was  not  bound 
to  produce  a  title-deed  of  his  client's,  Ifthe  Judge  was  asked  to 
look  wiietber  it  was  a  title-deed  or  not,  I  think  be  ought  not  to 
have  looked  at  it  Ilie  attorney  had  got  possession  of  the  deed 
in  his  professional  character-" 

Wiliiams  J. — "  This  case  does  not  appear  nearly  so  strong  as 
that  of  Barrit  v.  Hill,  3  Stark.  140,  in  which  Lord  TenteriJen 
held,  tliat  an  attorney  was  not  bound  to  produce  a  composition- 
deed,  in  whicb  bia  client  was  interested  in  a  suit  between  other 
parties." 

Nt:w^8.— Ex  parte  Haavley,  17th  Jan.  1853— 
L.  T.  2oB,(Q.  B.) 

~     '  '  -Confidentiality—^  banAnpt  about  to  a&- 

who  had  acted  a»  hit  attorney  in  soaw  iiiaf- 
d  oihed  A  to  promiee  not  to  teli  where  he 
promieedto  do-p-Held  that  A  wan  bound  to 
eteu,  beeauae  the  ii^ormation  was  no(  ac- 
lu^ing  urn/  nit  or  bM»ine»$  a»  attorney. 

>  S:j>fii™7>       anmmoned  befhre  a  Commissioner 

ii^^wflgtey  to  state  what  lie  knew  as  to  a  bankrupt  who  bod 


absconded.  Hairley  had  acted  as  the  bankniH^iiui^i 
some  matters  preTions  toaistDecembw.onwIiiadijrilcU 
mpt  called  on  him,  and  madebim  protDtseDotlodutbt^ 
be  (bankrupt)  waa  going.  Hawley  was  asked  hj  Ik 
sioner  in  what  ship,  or  from  what  port,  banknpttiiHH 
and  having  refused  on  the  ground  at  privilqe,  vu  wmt 
for  contempt.  He  then  obtained  a  AMsstcw^toliriitiis 
sdf  up  befiire  tbe  (Queen's  Bench,  andqqpUedtobeiM 

Tbe  Court  refused  to  release  bim. 

CaapUU  C.  J.—"  An  attorney's  pririkge  torrfw  tow 
each  questions  mnat  be  in  respect  of  his  piofe*sionsl  t^i; 
ment  as  an  attorney.  Mr.  Uawley  had  beea  pmiNwi 
ployed  by  the  bankrupt  as  his  attorney;  but  vhitnii-, 
do  in  his  bufliness  as  attorney  in  respect  of  the  autleniii^ 
to  in  the  questions  r  Mr.  IL  was  bouodtoi^retluiiflteBt 
in  the  Court  of  Bankruptcy ;  his  promise  i^iecitqcH^is 
bim  nothing  in  matters  not  relating  to  any  rait,  orli>»f!»' 
nesa,  he  was  conducting  as  the  bankrupt's  sttoroqr.  It 
part  of  Mr.  H.'s  profesuonal  employment  to  ouiitllielKb^i 
in  absconding  and  defrauding  bis  cnditoisjaodtlKRiiMti; 
to  shew  that  tbeae  quesUona  related  to  aof  buiuili" 
conducting  fbr  the  bankrupt  as  attorney." 


149. — Habhan  v.  Johnson,  29th  Ajmll8ii- 
21  L.  T.  89,  (Q.  B.) 

Agent  and  Client — Law- Agent.  Business  of— Inwilitfc? 
for  Clients — Lnw  Purtnership— A  i(  not  ttridfytiif*^ 
of  a  taw-agent  to  invest  moniet  in  herilahle  MinU<-'>' 
therefore  a  contract  bg  one  member  of  a/m^lK^ 
to  do  that  kind  of  butinen.  wilt  not  bind  Aii 
tomelhing  more  be  ihewn  than  merely  thai  it  u  i 
This  was  an  action  against  an  attornej  far  set  im^ 
money  in  mortgu^ie  securities,  pursuant  to  liU  udtiobif  1' 
appeared  that  plaintiff  had  paid  a  considmUeisa 
to  Smith,  an  attorney,  and  the  partner  ofdefoto  w'* 
purpose  of  havuig  it  invested  in  mtat^tn"^^'^^ 
of  doing  an,  Smith  had  appropriated  the  nwT^'if 
Defendant  had  been  ignorant  of  this  transscuoo-  hxvtv'*- 
it  was  left  doubtful  whether  Smith  had,  od  reofli^ f 
represented  that  the  mortgages  were  ready,  "'"""^'^ij 
would  look  out  for  them,  and  invest  the  moBeju*™", 
could.   The  Judge  told  the  jury,  that  sttwnejs «>■ 
acted  as  scrivepers,  and  that  if  they  thooghl  ^f^^ 
ceived  tbe  monej;,  not  as  a  loan  to  himself,  bol  it 
the  firm  sbouhl  invest  it  in  mortgage  lecurititt, 
would  be  liabli'.   The  jury  found  for  the  pUinii^"*'" 
trial  was  movbil  for  on  the  ground  of  mi«(lirecii()n. 
The  Court  of  Queen's  Bench  granted  a  new  tri»I.  ^ 
Campbell  C.  J.— "Tliis  action  was  brought 
son,  as  tbe  partner  of  Smith  in  the  busine»i  " 
and  there  was  no  evidence  of  thar  carrying  od  aj 
ness  bnt  thst  of  attorneys.   Now  an  altoroey,  j***"^ 
not  ft  scrivener.   It  is  a  part  of  his  business  to  ^ 
ancee,  to  negotiate  mortgages  for  his  clients,  to  ■*^|, 
executed,  and  pay  over  the  money,— but  not.  jw  'Zf^ 
act  as  a  scrivener.   A  scrivener  is  a  I*"''""''"'"'S'rt,(H* 
lo  lay  out  on  security  indefinitely,  and  ImUs  ii  ""'"j^i 
tUQity  ot  investment  arises  ;  and  tbe  tP 
the  present  case,  Smith  received  tbe  money  in  wh  w-^ 
(lid,  the  jury  might  find  that  be  was  nrtM'i^*'[J^"|^ 
nary  scope  of  an  attorney's  business,  and,  if 
would  not  be  liable.    Attorneys  do  fyeq«entlji'  "^^f  Z, 
but  there  was  here  no  evidence  of  Smith  aiiJ  ■'  ' 
ing  ;  and,  therefore,  unless  every  attorney 
bind  his  partner  by  doing  what  SmiUi  »  ^'^'J^iT^ii* 
there  was  no  evidence  of  the  defendant's  ^""yfij^hWt 
of  the  case.  There  waa  no  amclu^Te  ^^5^  u" .  wa*?*' 
receired  tbe  money  on  the  representansa  "^^n^V- 
were  ready  ;  and  as  there  was  no  evidenW  "T^^jji 
ing  interfered  in  the  transaction,  or  (f  uy  ^^Kpp* 
whicli  would  give  Smith  any  implied  anihoojT  ""y^^,  ,Vt 
ner  by  an  ordinary  ecrivening  tronsactiuJi.  "^5^'^'" 
to  have  been  left  more  pointedly  to  the  jury,  "fr'^'^,,. 
was  deposited  with  Smith,  not  geneiail?  lo^  '""T, 
for  investment  in  some  par^Iar  """'^^^S^^.atA'* 


HAVING  BEFERENOE  TO  SCOTCH  LAW. 


luO. — Sharhak  v.  Sanders^  26th  Jan.  1853 — 
20  L.  T.  247,  (C.  P.) 

Tntdc  Act-.\  h  3  Will.  IV.  c.  37— Meaning  of  the  Word 
"  artyieeri." 

Plaintiff  was  «  laboaring  man  employed  bjr  defendants  at 
ie  Staanton-Iy-Dale  Ironworks,  1b  Dert^ihin^  in  carting,  ti|>< 
ing',  and  bnrning  Ironstone.  By  the  contract  with  plaiotiff, 
e  was  to  be  paid  1^.  per  too,  and  to  employ  men  under  him. 
[e  hired  the  men  who  worked  under  him,  at  2s.  per  day,  to  be 
aid  weekly ;  but  the  defendant  settled  with  the  plaintiff  hlro- 
i\f  once  a  month.  It  appeared  that  the  personal  service  of 
-le  plaintiff  formed  no  part  at  the  cootract,  and  that,  if  the 
orlc  was  properly  done,  defendant  had  no  right  to  complain 
lough  plaintiff  was  constantly  absent  It  came  to  be  a  ques- 
nn,  if  plaintiff  was  an  artiScer  within  the  meaning  of  the 
'ruck  Act. 

The  Common  Pleas  held  he  was  not  an  "  artificer." 

Maule  J. — "  It  seems  to  me,  that  the  normal  instance  of  an 
rtifieer  onder  the  Truck  Act,  is  a  person  hired  to  labour  with 
is  hand*;  and  that  a  person  wiio  merely  contvacta  to  (wocure 
ibonr  to  be  done,  either  by  himself  or  otMvs,  It  not  within  ^e 
ntenttoD  of  the  statute.  A  person  entering  into  such  a  con- 
nust  is  a  speculator,  who  necessarily  calculates  the  price  of 
abour  at  tlie  time,  and  is  rery  different  from  a  mere  workman, 
rho  is  paid  for  his  own  labour.  Nor  is  he  within  §  25,  Mo  any 
laoner  engaged  in  the  performance  of  the  work,' — which 
rords,  I  thiiil^  must  mean  the  doing  of  the  work,  not  tl^e  pro- 
uring  iC  to  be  dona" 


151.— HjTBEBB-iT  V.  Ward,  26th  Jan.  1853— 
20  L.  T.  279,  (Exoh.) 

Ihip — Bill  of  Lndinjc — Antbonty  of  Captain — When  a  captain 
hat  onee  siytud  biUt  of  lading  for  cargo  on  board  hit  vetwl,  he 
u  functus  officio. 

One  Fotterill  shi^>ed  75  quarters  of  wheat  by  the  Celerity, 
nd  then  applied  to  plaintiff  tur  an  advance,  which  was  made, 
ml  a  bill  of  lading  made  oat.  Then  70  quarters  more  were 
hipped  b;^  Potterill,  and  a  bill  made  out,  and  also  pledged  to 
he  plaintiff.  After  these  transactions,  Hans,  Marker  &  Co., 
rere  applied  to  for  an  advance  on  the  same  145  quarters,  and 
«vtng  made  the  advance,  they  applied  to  the  captain  to  sign 
he  bill  of  lading,  but  he  refused,  on  thu  ground  that  he  had  al< 
eady  signed  for  all  on  board.  Fotterill  pretended  afterwards 
hat  he  bad  destroyed  the  bill  of  lading  for  the  75  quarters,  and 
;ot  the  captain  to  sign  a  bill  of  lading  for  145  instead  of  the  70, 
i8  he  supposed.  The  question  arose,  whether  the  owner  was 
ound  by  the  act  of  the  captain,  in  thus  signing  a  second  hill 
>f  lading  for  the  same  cargo. 

The  Court  of  Exchequer,  y  PMoA  C.B.— "  It  appears  to 
ne,  that  when  a  capUin  has  signed  bills  of  lading  for  a  cargo 
hat  is  actually  on  board  bis  vessel,  his  power  is  exhausted — he 
las  no  right  or  power,  by  signing  other  Mils  of  lading  for  goods 
hat  are  not  ou  board,  to  charge  his  owner." 


152. — Pekhhli-  v.  Rot,  9th  March  1853—21  L.  T.  14, 
(Ch.  Appeal.) 

f''oreign — Bankruptcy  in  En^cland — Creditor  Suing  in  Scotland 
— Interdict — A,  a  trader  in  England,  who  had  property  in 
Scotland,  urns  made  bankrupt  in  Eayland.  B,  rending  in 
England,  and  claiming  to  be  a  creditor,  did  not  prove  hit 
debt  in  the  Englith  Court  of  Bankruptcy,  but  raised  an  ac- 
tion in  Scotland,  and  arretted  thefundt  there-  A't  trustee 
then  applied  to  the  Englith  Court  of  Chancery  for  interdict 
to  ttep  (Ait  action  in  Scotland— HM,  at  B  had  not  proved 
Ilia  debt  in  England,  and  it  leemed  a  groundless  dm,  the 

Cojtrt  of  Chancery  would  not  interfere,  but  trusted  to  the 

Court  of  Session  to  do  its  duty. 

Mr.  Campbell,  a  Scotsman  carryinj;on  business  in  Kngland, 
R-Bs  made  a  bankmptin  England,  and,  under  his  bankruptcy, 
>everal  creditors  proved  their  debts.  Mr.  Roy,  late  W.S.  in 
li^linborgb,  now  residing  in  England,  claimed  a  debt  of  £3000, 
ss  trustee  for  the  represenutives  of , General  MKiregor,  but  he 
had  not  proved  this  debt  in  the  Bankruptcy  Court  in  England. 


Mr.  Campbell,  before  the  time  of  his  bankmptey,  soceeeded  to 
the  esute  of  LochneU  in  Scotland,  and  ttiis  estate  became  vest- 
ed in  theBoglish  assignees,  (i.  e.  trustees  in  the  sequestration.) 
Mr.  Boy  commenced  an  action  against  these  assignees  in  tlie 
Court  of  Session,  in  which  he  sought  to  have  it  found  and  de- 
cli^red,  that  in  the  event  of  his  establishing  bis  claim  against 
Mr.  Campbell  In  a  prior  aoUon  which  he  had  institnlwl  in  tiie 
Coort  of  Session,  and  in  which  the  assignees  refused  to  sist 
themselves,  then  he  should  be  entitled  to  recdve  a  dividend 
from  Campbell's  bankrupt  estate,  equal  to  that  drawn  or  to  be 
drawn  by  the  other  creditors,  and  that  in  the  meantime  £3000 
should  be  consigned  in  bank  by  the  said  assignees,  and  that  the 
expenses  of  this  action  should  be  paid  to  him.  The  assignees 
applied  to  the  Court  of  Chancery  for  an  injnnctton  (or  Interdict) 
to  prevent  Mr.  Roy  proceeding  with  his  action,  and  continuing 
to  lay  arrestments  on  the  rents  of  the  LochneU  esute,  on  tlie 
ground  that  the  Court  of  Bankruptcy  in  England  was  alone  en- 
titled to  administer  the  bankrupt  estate,  and  that  Mr.  Boy  ought 
to  prove  his  debt,  if  he  had  any,  in  the  English  Court  of  Bank- 
ruptcy. y.C.  Kindertley,  In  an  elaborate  judgment— (Pennell  v. 
Boy,  16th  Feb.  1853,  80  L.T.  369)— granted  the  Interdict  An 
appeal  was  then  entered  to  the  Lords  Josticus  agunst  that 
judgment. 

The  Lords  Justieea  rerened  the  order  of  the  V.O.,  and  Te> 
fated  the  interdict. 

K.  Bitice  L.  J. — "The  matter  arose  thus.  A  frivolous  and 
vexatious  suit  was  instituted  In  Scotland,  without,  as  I  believe, 
the  least  chance  of  success.  The  defenders,  instead  of  meeting 
It  there,  instituted  here  the  suit  now  before  ns— one  as  frivo- 
lous, I  think,  though  less  vexatious,  for  the  purpose  of  sUying 
the  other— made  a  motion  accordingly  before  a  learned  V.C., 
and  obtained  the  order  that  they  desired,  with  which  one  might 
have  supposed  their  adversary,  the  defendant  there  and  pursuer 
in  Scotland,  likely  to  be  also  well  content.  But  no— the  attrac- 
tions of  a  desperate  Scotch  lawsuit  seem  more  powerfiil  dian 
one  would  have  guessed.  A  Writer  to  the  Signet,  as  he  once 
had  been,  the  Court  of  Session  had  only  plnuing  alanns  for 
him.  Now,  it  is  not  a  duty  or  fbnoUon,  or  within  the  power  of 
this  Court  (of  Chancery),  to  restrain  even  from  prosecuting  litigi- 
ous, frivolous,  and  desperate  suits,  merely  because  they  are  so — 
at  least  unless  the  experiment  should  have  been  repeated  once 
or  twice,  which  is  not  the  case  here.   A  creditor  who  has  not 

E roved  or  cUimed,  nor  seeks  to  prove  or  claim  under  an  Eng- 
sh  bankruptc;y,  is  noder  no  more  irt>ligation,  nor  owes  any 
more  duty  to  aMgnees  or  other  eieditors,  than  he  would  if  he 
were  no  creditor  at  all ;  and,  consequently,  if  he  enters  into  a 
frivolons  and  perverse  litigation  with  the  assignees,  they  mast 
defend  themselves,  as  other  men  do,  when  persecuted  by  the 
owner  of  an  imaginary  grievance.  In  the  present  case,  Mr.  Boy, 
entitled  to  no  dividend,  claims  from  the  assignees  a  dividoid  in 
a  manner  that  would  be  irrational  and  absurd  if  he  were  entit- 
lege,  if  a  Chancery  suit  be  a  privilege,  beyond  others  of  tlie 
Queen's  peaceable  subjects  tormented  by  vexations  Htiganis  f 
Something  was  said  of  cintuity,  and  Mr.  Anderson  referred  to 
led  to  a  dividend.  Bat  how  does  this  confer  on  them  any  privi- 
the  maxim  of  the  civil  law,  dolofadi  qm  petit  quod  rtdditvrui  ett, 
or,  as  it  is  otherwise  given,  dob  fadt  qui  petit  quod  ruHtmreopor- 
let  etmden.  But  though  I  am  not  aware  of  any  compUnaitaiy 
designation  that  Mr.  Boy's  proceedings  agidnst  the  assignees  in 
Scotland  can  deserve,  I  am  also  not  aware  that  there  is  doUu. 
Were  he.  through  the  assignees'  default,  or — as  it  seemed  to  me 
impossible  to  suppose— on  the  merits,  to  obtain  from  ttie  Court 
of  Session  payment  of  a  dividend  or  debt  from  the  assignees,  or 
out  of  the  Scotch  real  estate,  and  the  House  of  Lords  should 
not  be  appealed  to,  or  should  not  diseentfrom  the  decision,  I  do 
not  see  how  there  is  ever  to  be  reatitntlon.  Aa  endeavour 
was  made  to  establish  a  close  analt^,  if  not  identity,  between 
the  present  demand  on  the  Court,  and  tliat  of  an  executor  or 
administrator  sued  by  a  crcilitor,  or  an  alleged  creditor,  of  the 
deceased  after  a  decree,  under  which  all  his  creditors  may  come. 
If  the  analogy  existed,  I  do  not  know  that  it  would  thetefore  be 
right  for  the  Court  to  Interfere  in  a  case  such  as  the  present ; 
bnt  there  is  dearly,  in  my  opinion,  no  such  analogy.  Theduties 
of  an  executor— the  manner  in  which  lie  represents  the  deceased 
— the  extent  to  which,  and  the  mode  in  which,  he  is  by  law  liable 
to  he  sued  by  a  creditor  of  the  deceased — the  different  defences 
and  judgments  possible  in  an  action  against  the  executor — the 
right  which  he  has  to  deliver  himself  from  a  suit  against  him,  if 
he  cannot  do  so  otherwise  by  applyi|9^|^ts  fur  the  pii^^i^H:C 
and  the  title  which  the  creditors  geneMlly  acquire  by  a  decr^o 
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t^ow  RiMti— are  alooe  and  obrtDiul/  suflScient  to  destrpj  all 
groAoA  of  compariaou  between  the  cases.  KMr.  B07,  Instead  of 
proceediog  in  Scotland,  had  been,  advised  or  pennitted  to  eom- 
iseocea  suit  iii  Irelaad,  or  in  theQ.  B.  here,  for  the  strange pur- 
IK>$e  for  which  he  has  sisted  the  assignees,  and  under  the  same 
^rcutfistancoa,  could  a  bill  have  been  filed  here  toatajr  it?  I  ap- 
prehend certalnljr  not,  in  the  absence  at  least  of  a  Tezalioiu  re- 
petition of  unsnficeaifktl  HUgation.  The  aame  role  must  apply 
to  Scotland,  the  coorta  of  which  are  bound  to  notice,  and  do 
not  refuse  or  hesitate  to  notice,  the  English  bankrupt  law." 

Turner  L.  J. — "The  equity  on  which  this  suit  rests  is,  that  the 
Court  of  Bankruptcy  in  EngUod  is  the  proper  court  for  proriiig 
debts,  or  alleged  debts,  against  the  estate  of  the  bankrupt,  ami 
that,  the  bankruptcy  being  in  Etiglaod,  the  administration  nf 
the  estate  will  be  embarrassed  if  the  documenu  relating  to 
tlie  transactions  connected  with  the  alleged  debt  he  removed  to 
Sootland.  Tbe  case  is  admitted  to  be  one  of  novelty.  If,  how- 
ever, we  were  to  maintain  this'  injunction,  we  should,  I  think, 
be  greatly  extending  the  jurisdiction  of  this  Court,  under  colour 
of  carryiofc  out  its  principles — we  should  be  assuming  juris, 
diction  to  prescribe  the  Court  In  wliich  parties  should  bring 
th^ir  suits,  without  there  beioganything  to  affect  the  conscience 
oftho  parties — and  on  the  simple  ground,  that  the  suiu  were 
swdi  as,  in  the  opinion  of  this  Court,  ought  not  to  be  main- 
tained ;  and  we  should  be  thus  bringing  under  tho  decision  of 
this  Court  tbe  question,  whether  those  suits  should  be  maintained 
— a  question  which  is  for  those  Courts,  and  not  for  this  Couri,  to 
decide.  To  assume  snch  a  jurisdiction,  would  be  to  exercise  a 
legislative,  and  not  merely  a  judicial  power.  I  have  no  doubt, 
that  if  the  claim  of  the  defendant  against  the  assignees  he  as 
unfonoded  u  it  appeara  to  mo  to  tbe  Courts  of  SoutUnd 
have  fall  poww  to  diidwige,  and  will  at  onoe  discbarge,  the 
arreatmenti." 


1S3. — BoDOEBsv.  NoRviLL,  1st  March  1853 — 
22  L.  J.  404,  (Ch.  App.) 
Trade  Mark— .Interdict — Contempt  of  Court — A  was  ordertd 
bff  the  Court  to  diMonlinue  nxing  a  etrtain  trade  mark.  A 
relaintd  the  mark,  but  added  the  wordt  "  celebrated  cutlery." — 
Held  a  brtack  of  the  order,  and  a  contempt  of  Ceurl. 
In  1847  and  previously,  the  defendant  engaged  a  person 
named  "  William  Kodgera  "  to  make  cutlery  tor  him,  and 
had  been  in  the  habit  of  exporting  the  cutlery,  ttearing  the 
well-known  trade  mark  of  the  genuine  Bodfters,  which  was  tliis  : 
"  V.  (erowni  B.  J.  Kodgers  &  Suns."    An  interdict  was  ap- 
plied fbr  and  obtained,  in  1647,  to  prevent  tbe  defendant  oslng 
tbia  trade  mark.   Thereafter  defendant,  still  using  the  above 
woida,  added  to  them  these — "  celebrated  cutlery."  Ttie  plain- 
tiff now  moved  to  eomn^it  the  defendant  for  contempt  in  violating 
the  order  of  the  Court. 

Tbe  Lordi  Jtutktt^  00  appeal  from  T.  C.  Stuart,  held  that  it 
was  '*  SB  clear  a  case  of  a  contemptnotu  and  daring  viohition  of 
an  injunction,  as  ever  was  brought  before  tbe  Court,"  and  order- 
ed defendant  to  be  committed,  unless  he  could  suggest  some 
other  mark  which  would  be  satisflsctory.  Defendant  then  pro. 
posed  to  use  "  Wm.  Bodgws,"  instead  of  "  i.  Kodgers  &  Soos," 
which  waa  approved  ofi 


154. — R.  V.  Elizabeth  Brookb^  23d  April  1853 — 
21  L.T.  80,  (Cr.  App.) 

Reser  of  Theft—  Hu^bsnd  and  Wife— ^  wife  cannot  be  convicted 
of feloniouel^  receiving  goode  /rum  her  htuband,  knowing  them 
to  be  stolen,  tm/ass  there  it  prooj'tif  tome  independent  aei  on 
her  part. 

Henrj  Brooks,  the  panel's  husband,  was  ealesman  to  a  shop- 
keeper in  Liverpool  who  dealt  in  dressing-cases.  In  the  course 
(tf  1SS2  he  stole  numerona  articles  from  the  shop  of  his  master, 
and  deliTered  them  into  the  bauds  of  bis  wife.  At  length  bub- 
pidon  having  been  excited,  Henry  Brooks  absconded,  and  on 
hia  bonse  being  searched,  a  box  was  with  great  difficulty  wre»t. 
ed  firom  panel.  In  the  box  were  pawn-tickets  of  the  missing  »r- 
ticles.  Panel  had  herself  pawned  some  of  them,  falsely  stating 
that  they  were  birth-day  presentB,  or  that  they  were  articles  site 
dealt  ilk  She  had  alio  sent  other  persons  to  pawn  some  uf 


them,  aAd  recured  the  money  and  tbe  tickets.  Tbe  Jodia  4 
Quarter  Seaaioaa  tM  tbe  jury,  thatj>nma/aai  a  wife  acted  » 
der  the  control  of  her  botband,  but  that  thlB  prcanmptioa  nq^ 
he  rebutted  ;  and  they  weie  to  be  satisfled  she  leo^vwd  the  gmii 
with  a  fraudulent  intention,  and  not  by  reason  of  anycDsnaa 
of  her  husband.  The  jury  found  the  panel  iruil^. 

On  the  case  being  sent  to  the  Court  of  Chminol  Appe&l  ft 
their  opinion,  the  Judgea  unanimoualy  held,  tfiafi  tliere 
sofBcient  evidence  to  support  tbe  conviction;  that  theaew^i:< 
evidence  of  any  independent  act  on  the  part  of  tlie  wife.  It  >■ 
true  she  did  not  «  ant  her  husband  to  be  found  out,  bat  that  *■ 
no  miscoDduct  in  a  wife.  Tbe  convlcUon  waa  AertL- 
quashed. 


155. — Fisbhohoebb'  Goupant  v.  UnteoAvm,  16th  im 
1852—21  L.  T.  7,  (Ezeh.) 

Stamp— Writing  one  Agreaawnt  on  tbe  Back  of  another— CW 
agreement  mat  mitten  on  (At  back  of,  aad  r^/irrtd  to  miu- 
plained  another  on  the  $amt  eheel  of  paper,  Tktntma 
proper  ttamp  to  each  taken  by  il$elf,  b*t  thara  were  akmWt 
wordt  in  both  tahen  together — Urid  that  tack  wca  toktkid  ] 
at  by  iteelf,  and  the  itampt  were  right ;  but  tvcn  iftke 
incorporated  the  other,  U  was  a  casus  omissus  tn  the  sCiMt- 
The  plaintiffs  and  Robert  Ogilby  entered  into  an  agnoaeit 
with  the  defendants,  which  proceeded  on  the  narrative, ikB:k 
defendants  had  applied  to  parliament  for  a  bill  antboriaietin 
to  reclaim  the  slob  or  waste  land  in  Lough  SwiUj,  and  tfeilW  I 
the  plaihtifb  and  Ogilby  were  proprietora  of  the  a^jaecal Wk 
and  as  such,  had  opposed  the  bill ;  it  waa  now  tbefubfeapcdL 
that  in  consideration  of  their  withdrawing  aU  fwtlwr  opfw- 
tion,  they  should  respectively  receive  certaiD  proponiaas  of  tb 
land  so  reclaimed,  and  that  the  defeadaata  woald  pay  tb  tb« 
plaintiffs  £1000.  This  deed  contained  iesa  than  1080  wenlj,sni 
had  a  35s.  sump.   On  the  back  of  it  was  indorse^  soum  wceb 
after,  tbefullowing  memorandum  tfagraement         is  nadcr- 
stood  between  the  parUcs  within  named,  thai      wMca  aw- 
tioncd  wardens  and  commonalty  (the  plainttCi)  and  lAe  ssidJL 
Ogilby  are  only  severally,  and  not  ji^tly,  beldsadbuvAtotiM 
fulfilment  of  tbe  within  mentioned  sgreementoolhaiewBn- 
spective  parts,  but  not  for  each  othw  ;  and  thst  tbe  sen  oi' 
jEIOOO  within  mentioned  to  be  paid  to  the  saM  wankoi  sod 
commonalty,  is  for  certain  costs  and  exponaea  wtadt  tbtf  bsn 
been  put  to  during  the  present  year,  partly  by  the  nmj  mk 
by  Mr.  U.,  and  for  his  plans  and  Taluatiooa,  whkh  samT' 
plans  and  valuations,  the  several  persona  within  named,  psiv 
of  the  third  part  (defendants),  are  to  hare  the  benefit  of,  bet 
they  are  to  be  forthwith  returned  to  the  said  werdeos  aadcm- 
monaity,  if  the  said  sum  of  £1000  shall  not  be  duly  psid  e 
within  mentioned ;  and  it  is  also  agreed,  that  the  antUaev- 
tinned  agreement  for  withdrawing  the  opposition  and  fuBHOBi 
the  bill  as  within  mentioned,  sliall  only  be  and  nsmsinioftn 
for  the  present  session  of  parliament  1837  and  1038."  I^i 
memorandum  was  stamped  with  a  £1  stamp,  and  there  wenem 
than  1080  words  in  tlie  two  di^eds  tiigether.    If  the  two  *<« 
to  be  resd  as  one  deed,  then  there  sh«iuld  have  been  aaotiMrSK 
stamp  in  place  «tf  tlie  20i.  ThequeatUinwa^wbetiierthBsiHf 
were  ri^it. 

The  Cthirt  of  Exchequer  held  the  stamps  were  right. 

J'arke  B.-~*<  What  tbe  instrument  contains  must  be  dcoM 
by  looking  at  the  memorandum  itself.   This  we  hare  dasa^ 
we  cannot  find  in  it  anytliing  wliioh  incorporates  a  paittf  D" 
original  agreement.   The  memorandum  cousista  menft'" 
agreement  between  tbe  parties,  that  tliey  are  not  to  m}^1 
liable,  and  expUins  fbr  what  the  sum  of  £1000  was  toMfn^ 
llie  matter  is  tnntained  in  the  sheet  itself  on  whidl  0»  ■W- 
randum  is  written,  and  on  nothing  more,  though  it  adttlti  ti' 
existence  of  the  former  agreement  without  inoorpondsg 
But  even  if  it  did  incorporate  tlie  former  agreement,  va  te^' 
two  grave  decisions  of  courts  of  law,  f^Altwood  r.  SmaSl,  7  ttn- 
&Cr.  390;  ITsnfon  v.  Woodbridge,  13  Eng.  Jur.  «SDiMlF>i>« 
tliiit  it  is  not  necessary,  in  such  a  case,'  to  oooot  la  UM  «sri< 
ut'  the  original  agreement.   Unless  the  words  of  the  ab^lte im- 
pose a  clear  ohligaiiun,  a  party  must  not  be  compdwMB'P^y 
the  higher  duty.   It  is  here  only  necessary  to  bqain^llK^^ 
of  the  memorandum  for  the  purpose  of  the  staimt.  -WbIII**^ 
randum  does  not  incorpwate  th»orteiaal  agStOStt,  ■Ir  t*  *^ 
itself  a  disttnee  HK^%^f&O0l^m^^tti''' 
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1 56. — Attorney-Genebal  &  The  Shkffield  United 
Gab  Coxpant  v.  Sbeffibld  Gas  Consohsrs'  Oou- 
PAMY,  16th  Feb.  1863—21  L.  T.  49,  (Ch.  App.) 

NuiMnee — Lading  Ga»>Pipe* — A  gai  company,  incorporated  by 
act  of  parliament,  applied  for  an  interdict  to  prevent  a  rival 
gat  company  from  laying  down  pipe*  and  tearing  up  the  pave- 
ment, on  the  ground  that  it  was  a  public  nuisanee,  and  alto 
tended  to  injure  their  (pUttntiff**)  pipet — Held  that  the  nui- 
sance wot  too  tUght  to  warrant  the  Court  in  granting  interdict, 
emd  application  dttmUaed,  but  without  eotte. 
The  Sheffield  TJolted  Qas  CompBoy  was  an  amalgamation  of 
tw«  gas  compatiles,  one  of  which  had  been  incorporated  by 
act  of  pBTliament,  and  both  had  inpplled  Sheffield  wUh 
f;as  up  to  1861,  when  a  new  cotnpany  was  formed  called  the 
"  Oas  CotMumcM."  The  oM  ootnpaiiy  made  several  appltca- 
tioDsfor  on  interdict,  but  the  Court  of  Chancery  had  refused, 
c-Uiefly  on  the  grouod  that  the  mischief  was  then  only  anticU 
pated.  Accordfugly  they  waited  till  the  new  company  began 
CO  lay  down  their  pipes,  when  they  renewed  the  application. 
Xbe  grounds  of  the  application  were,  that  It  was  a  public 
nnisaiice  to  tfaritp  the  parement  all  over  the'town  in  the 
manncT  proposed,  and  moreover  ft  would  tend  to  damage  the 
old  company's  pipes.   The  fall  Court  of  Appeal,  con^tmg  of 
the  Lord.OMnc8ilor  Cranworth,  and  Lcsds  Justices  K.  Bruce 
Bad  Turner,  now  heard  the  apfdication  on  appeal. 

The  Conrt  {K.  Bruce  L.  J.  diswuting)  refused  the  interdict, 
bat  without  costs. 

Ijord  Cramcorlh  L.  C.~"  This  Is  a  question  ttf  degree,  whether 
the  Court  will  tnterftire  or  not.  If  that  is  the  cam,  then  the 
point  is,  whether  ornot  such  a  probability  of  substantial  in- 
jury to  the  rights  of  the  public  pas^ng  along  the  streets  of 
Mhtjfficld,  or  the  inhabitants  using  those  streets,  ha<i  been  made 
tint  so  AS  to  make  it  a  reasonalile  exercise  of  jnrisdictiim  fhr 
this  Court  to  interfere  to  restrain  them.  Now,  what  is  the 
evi!  complained  Oft  It  is  sidd  the  defendants  are  about  to 
tcnr  up  the  streets  to  an  extent  f>f  100  milef,  but  then  they 
will  never  have  np  above  SO  yard»  at  the  same  time,  and  that 
np,  tbey  flay,  for  only  two  days.  I  do  not  see  that  that  is  a 
l-rouod  for  Interlerhig.  Patting  it  by  way  of  Uiustratioo,  what 
ta  there  to  ptevent  tuOoutt  from  restraining  a  peisoD  coming 
with  a  barrel-organ  thioogh  the  town,  and  dlsturUog  the  in* 
b«bitaBtat  Nodoubt  thatwonldbea  nuisance,  if  a  person 
with  a  barrel-organ  or  the  bagpipeewere  to  come  and  station 
liiTueelf  under  a  person's  window  all  day.  Bat  when  he  is 
jruing  through  the  city,  you  liuow  tiiat  he  will  stop  ten  niioutee 
|tt  one  place,  and  ten  minutes  at  another,  and  so  on  during  the 
diij.  Utheone  Bortofnotenoeconld  berestr^ned,  t  do  not 
se«  why  ttie  otlwt  could  not.  All  these  cases  of  nuisance,  or  no 
n  uisanoe,  aaMog  from  paitlcDlar  ac^  must,  from  the  nature  of 
tkiogi,  he  gorarned  by  parUcular  dicumstancei." 


1S7. — Peachey  w.  Rowland,  13th  Jan.  1853 — 
22  L.  J.  81,  (C.  P.) 
HHSter  and  Servant — Culpa — Contractor — Public  Nnisanee — 
J(f  A  employt  S  to  do  a  lawful  act,  and  B,  ia  doing  it,  eommitt 
a  public  nuisance,  A  in  not  liable,  AeosKie  he  did  not  order  the 
noiidKce  to  be  commuted. 

Defendants  were  builders,  who  had  erected  some  houses  at 
Walbsu)  Green,  London,  and  contracted  with  one  Ausell  to 
(.oiistruct  a  draia  from  thtrse  houses  to  the  mttin  iMwei-  under 
the  puUic  road.  The  earth  iMd  been  improperly  tilk-d  in 
after  it  was  completed,  and  one  night,  there  being  no  lamp  or 
»i,caal,  plaintiff's  cart  diove  against  it,  and  he  was  injured. 
He  sued  the  owners  of  the  bouses  for  damages.  At  the  trial, 
it  appealed  that  one  of  the  defendants  had  been  ou  the  spot 
four  days  before  the  accident,  and  had  seen  part  of  the  drain 
vovered  in  as  it  was  when  the  accident  happened,  but  that 
neither  of  the  defendants  had  any  control  over,  or  aoythiog 
\v  s^o  with,  the  way  in  which  the  earth  was  filled  in.  The 
ijjijkc^  then  held  uo  action  lay,  and  ordered  a  verdict  ibr  defen- 
r^JitT'*  made  for  a  new  trial,  for  misdirection. 

i^^.^^&>urt  of  Common  Pleas  held  oo  avUon  lay. 
,  ^f^&VM  i^^T~*"V)x^,  question  is,  whether,  upon  the  evidence 
tiBttJia^^gc'^y,  the  jury  ought  to  have  found  foi^tbe  plain- 
tiff. Tfc  aie  not  to  look  with  extreme  scrupnlosity  to  see 


whether  there  may  not  hive  been  some  tittle  of  evidence  for 
the  jury ;  fbr,  when  considering  a  motion  for  a  new  trial,  the 
Courts  have  said,  that  what  is  practically  no  evidence,  is 
alisolutely  no  evidence.  Now,  here,  there  was  no  public 
wrong,  and  the  question  Is,  did  the  defendants  employ  Ansel) 
to  do  the  work  in  the  special  manner  in  which  lie  did  it? 
IMd  they  order  him  to  commit  a  nuisance  f  I  think  not." 


158. — Dadoev  V,  RiCHARMON,  14th  Jan.  1863 — 
20  L.T.  218,  (NisiPrius). 
Culpa — Lodging-bouse  Keeper — Lodger's  Goods  Lost —  A 
boarding'kouu  keeper  it  not  liable  toihe  tame  degree  ataninn- 
keeper,  for  the  lott  of  a  lodger^t  goodt,  nor  for  negligence  of  a 
tervant,  but  it  bound  to  ute  only  the  tame  care  at  a  prudent 
perton. 

Plaintiff  had  been  a  lodger  and  guest  of  defendant,  who 
kept  a  boarding-tiouse.  When  aroat  to  leave,  plaintiffs 
dresidng-case  and  box  were  stolen  from  the  ball  while  the 
page  of  the  establishment  was  fetching  a  cab.  Plaintiff  snod 
lor  damages.  At  the  trial,  it  appeared,  while  the  plaintiff's 
goods  were  stolen,  the  page  was  out  one  way  in  quest  of  a 
cab,  and  the  butler  was  oat  another  way  In  quest  of  biscuits, 
leaving  the  street-door  open.  It  was  contended,  that  this 
was  gross  negligence. 

Erie  J.  charged  the  Jury  to  this  effect : — "  The  degree  of 
care  which  tlie  law  requires  from  a  person  In  the  situation  of 
defendant,  is  very  different  from  that  required  from  an  inn- 
keeper. By  law,  an  innkeeper  is  responsible  for  goods  brought 
into  his  ion,  and  would  be  responsible  for  them  if  stolen, 
unless  the  owner  had  contributed  to  their  loss ;  but,  in  a 
bomdlng-honse,  a  person  must  look  after  his  goods  to  a  much 
greater  extent.  A  person  keeping  a  boarding-house  la  bound 
to  use  such  care  as  a  prudent  owner  would  use  in  regard  to 
his  own  premises.  A  boarding-house  keeper  is  not  responsible 
for  the  negligence  of  his  servant,  unless  that  servant  is  know u 
to  him  to  be  a  negligent  servant.  If  yuu  think  that  there  has 
been  n^llgence  on  the  pait  of  the  defendant,  then  condder 
whether  or  not  the  conduct  of  the  plaintiff  has  contributed  to 
the  lesult.  If  so,  you  will  find  fbr  the  defendaut." 

Venkafar  D^endmt. 


159. — Batard  v.  Dodqlab,  19th  Nov.  1852 — 
21  L.  T.  57,  (Q.  B.) 

Partnership — Proviiional  Committeeman  —  Provitional  Com- 
mitteemen are  not  partntrt,  and  each  it  ItaUe  only  w  so  fir  at 

he  bat  contracted  to  be  lo. 

Plaintiff  and  defendant  were  providonal  committeemen  of 
an  abortive  scheme  called  the  London  and  Southend  Railway 
Company.  The  engineer  had  brought  an  action  against 
pitunliff  for  the  expenses  of  his  survey,  amimntlng  to  £768, 
and  obtained  a  verdict.  Plaintiff  thereupon  commenced 
actions  against  the  other  committeemen  to  relieve  him  ac- 
cording to  their  share.  The  present  action  was  for  £150 : 12:;. 
The  case  came  before  the  Court  on  a  bill  of  exceptions,  and 
the  question  was,  whether  the  two  parties  were  partners  or  not. 

The  Court  of  Queen'a  Bench  held  they  were  nut  partners. 

Campbell  C.  J.—"  It  has  been  decided  that  there  is  no  part- 
nership between  provisional  committeemen,  and  that  they 
are  ouly  liable  ou  contracts,  in  respect  of  which  they  may  havu 
individually  coutracted.  Kach  contract  in  to  be  looked  to  as 
if  there  were  no  other  contract  lelating  to  the  company.  It 
must  either  be  a  partnership  or  an  isolated  transaction ;  and 
the  decisions  shew  it  is  not  a  partnership  one.  The  case  can- 
not be  varied  by  prior  or  subsequent  transactlonB." 


l60. — Midland  R.  Co.  «.  Ahbergate  Ao.  R.  Co.,  & 
Kastkhh  Jukctiox  R.  Co.,  28th  Jan.  1850—21 L.  T. 

4,(aH.)  _ 

ItailwHy  Cumpanlei  Clauses  Act — One  Compsny  lunaing, En- 
gines on  another  Line — By  the  RaUway  Companiet  Clamei 
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Act,  it  it  tk*  duty  of  a  company  to  examine  engine*  of  other 
enmpanietruKniny  on  i(t  hne — (8  ^  9  Vict.  c.  20, §§  92, 115.) 
TbiB  wM  aD  application  for  ioterdict,  to  prevent  the  Amber- 
RAte  CompaQ^,  itUer  alia,  from  mnoing  engineB  on  tbe  Mid> 
Und  line  without  the  rame  having  Wen  examined  by  the 
proper  officer  of  tbe  Midland  Company.  Five  enfrioes  bad 
been  ninDinfr  witfaont  Itupection  for  a  considerable  time, 
and  at  last  tbe  Midland  Co.  impoanded  one,  after  giving 
notice — a  proceeding  vhicb  hod  cauBed  lengthened  dieputee. 
One  queittioti  invulved  was.  whether,  under  lbs  B^lway  Com- 
panies Clauses  Act,  §§  92.  IIS,  one  company  can  put  an 
engine  on  tbe  other  compoojr'ii  line,  without  tbe  latter  having 
approved  of  it. 

y.  C.  Wood^"l  think  tbe  terms  of  the  general  act  impoee 
a  doty  on  the  company  whose  lino  in  to  be  run  over,  and  nich 
company  has  more  than  a  right  to  inspect  tbe  engines  to  he 
Dsed  on  their  Una :  They  have  a  duty,  md  are  bound  to  do  to." 


161.— 8aub  Case. 
Railmy  Toll — Use  of  Srations  by  another  Company — Obiter 

OictBin,  Tkt  paymett  of  tolls  for  a  right  to  nw  s  kiu  of 

raibeay,  data  not  attthorixe  the  uM  oftho  statiano  on  it. 

"By  the  special  acts  incorporating  and  regnlating  the  seve- 
ral litigant  companies,  tbe  Ambergate  Company  were  em- 
powered to  make  their  line  in  snch  a  way  as  that  it  would 
lUD  into  the  Midland  line  three  miles  from  Nottingham.  Ko 
•peciSc  payment  was  directed  to  be  paid  by  tbe  Acts  for  tbe 
use  of  the  stationi,  bnt  there  was  merely  a  tul  per  mile.  Tbe 
question  was  raised,  whether  the  use  of  tbe  line  implied  the 
use  of  the  stations. 

T.  C.  Wood. — "The  injunction  fa  sought  to  restrain  the 
defendants  fiY>m  using  the  station,  upon  the  ground  that  there 
exists  no  authority,  hy  the  general  or  the  particular  statute, 
which  entitles  theu  to  use  it.  If  tbe  rifbt  be  placed  on  tbe 
general  statute,  I  should  have  considerable  doubt  whether, 
under  that,  they  have  power  to  use  the  geueral  station.  The 
point  has  never  yet  been  determined,  although  Lord  Cottcn- 
bam  has  delivered  a  dielum  on  it.  But  that  relates  to  taking 
of  lund.  Here  tbe  question  arises,  as  to  a  right,  under  the 
toll  clause,  of  using  tbe  railway  and  stations  on  payment  of 
toll.  It  is  extremely  doubtful  whether  that  implies  a  right  to 
use  one  of  the  stations.  Stations  are  erected  at  a  very  great 
expenB<-,  and  it  would  be  an  unieasonable  oonstmctiou  of  the 
general  act  to  hold,  that  a  company  wfing  a  toll  per  mile 
should,  for  that  toll,  have  the  use  of  stations,  ereotad  as  they 
are  at  M  great  an  expense." 


162. — Watbrfobd,  Wexfokd^  Wicklow,  and  Dcblih 
R*  Co.  V.  PiDoocK,  8  Exeh.  Rop.  279. 

Railway — Snb*eriber~RegiMef— Call*— Jl/«re(^  paying  a  de- 
_  potit  on  a  Utter  of  aUotment,  doei  not  make  one  a  tubncrilier  ; 

he  mmtt  alio  tign  the  deed,  without  which  the  entry  qfkia  tame 

on  the  regitter  goes  for  nothing. 

This  was  an  action  for  csUs  on  60  shares  in  the  Dublin  and 
Wii^klow  Co.  The  defendant  had  applied  for,  received,  and 
paid  a  deposit  under  a  letter  of  allotment  of  shares  in  the 
usual  form,  the  secretary's  letter  stating  when  the  deposit 
must  be  paid,  and  the  deed  signed.  Defendant  never  signed 
the  deed,  hut  his  name  was  put  on  tbe  register  of  share- 
holders. The  question  was,  whether  he  was  a  subscriber 
within  the  meanini;  of  tlie  Companies  Clauses  Consolidation 
Act.  8  Vict.  c.  16,  §§  8.  21. 

Tlie  Court  of  Exchequer  held  be  was  not  a  subscriber. 

Aldersott  B. — "  The  only  proof  of  an  agreement  with  the  de- 
fendant Is  the  register ;  but  the  defendant  says.  '  You  had  no 
right  to  put  my  name  there ;  you  have  only  a  right  to  put 
the  names  of  Buch  as  are  shareholders,  or  tbobu  who  have,  ac- 
cording to  the  8th  section,  'subscribed  the  prescribed  sum.' 
And,  looking  to  tbe  2lBt  section,  I  think  that  means,  '  shall 
have  Tendered  themselves  responsible  by  subscribing  thu 
deed.'  What  bos  the  defendant  done  f  He  says,  I  will  pay 
and  snbscribe.  Then  be  pays,  but  does  not  subscribe ;  and  as 
he  has  not  subscribed,  they  had  no  right  to  pat  his  name  on 
the  register." 


Martin  B. — "  I  should  be  very  sorry  that  it  should  be  W: 
that  this  act  entitles  nUlway  companies  to  put  whcm  ttrt 
please  upon  the  register.  If  they  have  any  remedy— tbo^I 
think  not — it  would  be  by  action  on  theoonttact;  batthttt. 
fendaut  had  a  right  to  sacrifice  bis  money  If  he  ^euBi,tii 
was  not  obliged  to  go  on  with  his  bargun." 

[The  corresponding bcotch  act  and  ckBses  are  StSTn 
c.  17,  §S  8,  22.J 


163. — Hetwood  v.  Pottkb — 1  Ellis  &  Blackbun,^ 
(Q.B.) 

Copyright  of  DeMigni  —  Piracy  —  Paper-bai^isgi— Ibi  a 
Registration — If  euttiuyt  of  paper -hoMyingt  an  imdkii 
trade  without  the  mark  "  Rd."  the  patten  swyttMiU 
with  impunity,  though  the  deaign  hoe  heen  duly  foMd 
This  was  an  action  for  selling  psper-hsnfringi  oliMi 
previously  registered  by  the  plainti£  The  Copyriglit  i  \y 
signs  Act  6  &6  Vict.  clOO,  %  4,  provides, that  tkesdilM 
protect  any  registered  proprietor  unless  ev^x  artide  d  m 
facture  hath  thereon,  at  the  end  or  edi^  thereof,  or  aden- 
venlent  place  thereon,  tbe  letters  "&d."  It  spparpfAc 
paper-hangings,  one  of  the  articles  protected  by  tbe  ncK 
were  originally  made  in  lengths  of  12  yards  esch,biitiKiB 
was  the  practice  to  make  them  in  much  greater  IfOgtiii.D' 
afterwards  to  cut  them  up  into  piecM  of  12  yards  esek  Rb- 
tiSs  always  caused  the  letters  "Bd."  to  be  nuuMnW 
piece  of  12  yards,  bnt  they  had  been  in  tiiehslHtof  enliiy' 
patterUB  of  27  inches  firom  such  pieces,  and  iaaniiv  tbnii^ 
trade  generally,  and  on  Bucb  patterns  the  letteii''Bd.'n| 
not  marked.  Defendant  admitted  having  infringed  pliiuii' 
design.  It  was  proved  to  the  jav>  that  it  «u  thefeioil 
though  not  universal  practice  of  the  tnde,  to  mA 
pieces  with  the  letters  •*  Bd."  The  qnestioa  n«,  ^ 
plaintifTs  had  comiriled  with  tbe  statute.  _ 
The  Court  of  Queens  Bench,  by  a  majori^rft«»ootli« 
he  had  not. 

Campbell  C.  J.— "The  words  of  $  4  arefmn*; 
snch  article  of  manufacture'  is  to  be  maifccd.  Tbat  po- 
tem  pieces  were  issued  to  the  trade,  and  an  it 
difference  that  they  are  not  of  snch 
usually  applied  to  papering  walls?   I  think  not  ^'"^^ 
shewed  that  it  is  the  almost  universal  P"<^^^^"^^ 
turera  of  paper-hangings  to  mark  these  pattenu,  ua  ^J~~ 
tiffii  have  only  themselves  to  blame  if  they  do  not  ^f""  " 
conform  to  the  usage  of  the  trade." 

CWerw/^  J.  (dissentingj  conrro— "  In  tbe  liW"'""^  .S 
words,  these  p^tems  are  no  doubt '  articles  tiSma<aif^'-^ 
are  they  so  within  the  meaning  of  the  cUose?  ^"^"^ 
tain  thU,  it  is  not  very  material  whether  the«)  P^*; 
Rctually  sold,  nor  what  has  been  the  practice  ^^r!!^ 
marking  these  patterns,  considering  how  recent  the  itit» 
We  ought  to  see  whether,  looking  uiriy  to  the 
particular  clause,  and  to  tbe  object  for  wbteh  tbe 
psssed,  these  psttems  are  within  the  enactmeDt 
mon  sense  would  seem  to  point  out,  that  a  P«"^  ^ 
may  be  very  different  fhrn  the  thing  itself,  espeeuiV  *^ 


you  coold  not  use  the  pattern  tot  tbe  same  V"^^^^^^ 
the  thing  itself.   A  pattern  is  something  osad  Vt  iKBIriL, 
to  boy  tbe  thing  of  which  it  is  the  pattern.  There  "."^ 
in  my  opinion,  that  broad  distinction  which  prsreoit 
pattern  pieces  firom  fidliog  within  section  4." 


164.— Ahskt  v.  Mamball,  Slst  Jaa.  ISSJ- 
22L.J.118,(Q.B.)  . 

Expenses  of  Trial— Taxation— P/iiiii/rifS'»*V 
■  ing  till  the  trial  of  hit  ease,  may  be  entitled  to  ha  ^r- 
.    a  Heeestary  witnen. 

PUIntiiT,  who  was  a  general  dealer,  had  ttkcoJjT  ^ 
board  a  ship  to  Australia,  and  paid  the  P»""*lTMt  il  il* 
owing  to  some  mistake  of  the  shipowner,  ww  ""Sawsii"*^ 
last  moment,  and  the  ship  sailed  without  him-  t 
diately  after,  when  the  misUke  was  foond  "jJ^pMli- '"^ 
paisnge  in  another  ship  of  defendant's,  ■bfc^y.ia^ofttf 
did  sail,  eight dayrafter  tbe  former. 
vffens  but  declined  them,  and  brought  aiHjF^* 
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\v«  daji  iftn  the  flnt  veuel  fniled,  fi>r  brukbg  the  contract 
Cue  case  did  not  arrive  at  trial  till  five  weeks  after,  and  be  re- 
mained io  Engjand  to  be  a  witness.  He  ftot  a  vezdict  of  ^40. 
^  e  claimed  £30  for  his  expeoses  while  remaioiDg  in  this  oouotiy 
ULl  the  triaL 

Tlie  Judge  (Crompton      sitting  tn  the  Bail  Court,  decided, 

E:Eat  if  plaintiff  Batiofied  the  auditor  that  he  remained  bona  fidt 
3  be  a  witness,  and  that  he  was  a  proper  witness  to  be  kept, 
e  ought  to  be  allowed  expenses. 


165.— Clat  w.  Orowe,  8  Exch.  Rep.  295. 

13.11  of  Exrhange— Lost  Bill— is  a  yaud  defence  to  an  action 
OA  a  bill,  that  the  bill  i»  io»t,  an/esi  it  wa»  not  iu  Us  oriyinal 
Mtate  negotiable. 

Plaintiff  saed  on  a  bill,  and  the  defence  was,  that  the  plain- 
liS  had  1o6t  the  bill,  and  defundant  had  not  found  it,  nor  had 
a.uy  control  over  it.  Plaintilf  demarred,  tliat  is^  contended 
tiiat  the  defence  was  Irrulevant. 

The  Court  of  Exchequer  hi-ld  the  defence  was  irrelevant. 

Parlu  B. — "  The  law  on  the  subject  of  lost  bills  may  Ih)  cod- 
^dered  settled,  and  to  be  this.  If  a  n^tiable  bill  oc  note  be 
lost  at  the  Ume  a  party  to  it  is  called  on  to  pay,  the  loss  con- 
stitutes a  good  defence — otherwise,  if  it  be  nut  in  its  original 
state  a  negotiable  hill  or  note,  as  where  it  is  payablo  to  the 
payee  only.  The  former  of  these  propositions  is  supported  by 
the  well-considered  judgment  of  the  Q.  B.  in  Haosard  v.  Ro- 
binson, 7  Barn.  &  Cr.  90,  which  does  not  confine  the  neceHsity 
of  the  production  of  the  bill  or  note  by  tiie  plaiDtiS  to  cartes 
where  it  is  payable  to  bearer  originally,  or  becomes  bo  by  in- 
dorsement io  blank,  as  indeed  the  bill  in  tlutt  case  in  point 
of  fact  did.  And  Lord  Tenterden,  in  giving  the  judgment  of 
the  Court,  lays  down  the  position  ^tiaurally,  that  the  law 
merchant  requires  the  production  of  the  instrument  Iwfore  the 
party  to  it  can  be  called  on  to  pay.  Tliis  case  waa  followed 
by  Itomsay  v.  Crowe,  I  Exch.  167.  The  case  of  Wtun  v.  Bailey, 
10  Ad.  &  Ell.  616,  however,  decides  that  this  doctrine  applies 
only  to  negotiable  bills.  The  loss  of  a  note  or  bill  payable  to 
the  plaintiff  only,  is  no  answer  to  an  action  by  hiui.  The  bill 
given  in  the  present  case  was  a  negotiable  bill,  and  tlierefore 
its  loss  at  maturity,  or  afterwards,  when  the  plaintiff  should 
sue  on  it,  would  have  been  an  answer  to  an  action  at  his  suit 
on  the  bill  and  probably  to  this  action,  en  the  consideration 
for  whit^  the  bill  was  given;  but  the  loiB  of  the  bill  not  ar- 
rived at  raatoiityis  immateriaL  The  bill  nwybefoand  before 
i  t  is  doe ;  and  the  iotermedlate  loss  is  of  not  Uie  least  conse- 
quence." 


166. — Beeby  v.  Aldebhah,  27th  April  1853 — 
21  L.  T.  105,  (0.  P.) 
Bill  of  Exchange — Evidence— Fraud — Indorsee  knowing  Fraud 
of  Indorser — /■  an  action  by  an  indorsee  against  the  acceptor, 
the  hitter  pleaded  in  drfence,  that  the  indorsee  knew  his  indor- 
ser got  the  bill  bg  fraud,  and  of/kred  to  prove  that  Boeh  indorser 
was  a  eontiieted  Jehn — Held  that  snch  evidence  vat  inadmit- 
aible  until  it  teas  proved  that  the  indorsee  knew  the  indorser 
teas  a  fehn. 

Plaintiff  an  Indorsee,  sued  the  acceptor  of  a  bill,  who 
pleaded,  inter  alia,  that  the  bill  bad  iweu  indorsed  to  pliuutiff 
liy  one  HalUday,  who  had  obtained  it  by  fraud,  and  without 
consideration,  and  that  pluntilf  had  notice  thereof.  At  the 
jury  trial,  pl^ntiff  was  ezaraioed,  and  stated  be  had  known 
HaJiidsy  for  lome  time,  but  denied  that  he  Ituew  Halliday 
was  a  disreputable  obaracter.  Defeodaot  then  tendered  a 
witness  to  prove  that  HalUday  bad  iMen  convicted  of  felony, 
when  plaintiff  took  exception  on  the  ground,  that,  even  if 
true,  that  wonld  not  prove  tliat  plaintUf  knew  of  Halliday's 
conviction.  Ta^owd  3.,  however,  admitted  the  evidence,  and 
a  verdict  was  ^ven  for  dtfendiuit.  On  moving  afterwards 
for  a  new  trial,  on  the  ground  of  inqiroper  admission  of  evi- 
dence, the  Court  of  Common  Pteaa  held  the  evidence  wrongly 
admitted,  and  granted  a  new  trial. 

Jervie  C.  J.— "It  is  contended,  that  it  was  plaintiff's  duty  to 
satisfy  himself  that  Halliday  came  honestly  by  the  bill,  and 
that  it  was  competent  to  defendant  to  shew  tlut  Halliday 


was  a  convicted  felon.  Bnt  the  ground  for  admission  of  such 
evidence  must  be  knowledge  of  the  circumstances  by  the 
pluutiff,  and  there  was  nothing  to  shew  he  had  such  know- 
ledge, it  can  hardly  b«  seriously  meant,  that  because  Halli- 
day was  a  disreputable  person  during  the  time  plaintiff  know 
him,  the  defendant,  without  proving  that  plaiutiff  knew  that 
Halliday  had  obtained  the  bill  by  fraud,  had  a  right  to  put  in 
evidence  the  bad  character  <tf  that  person.  There  must,  there- 
fore, lie  a  new  trial." 

VrettweU  J. — "Mybrothei'  Talfonrd,  in  admitting  the  evi- 
dence, acted  on  a  rule  I  adopt  myself  at  Nisi  /'rt'tu—- to  admit 
evidence  which  is  pressed  upon  me,  wherever  I  well  can,  be- 
cause, if  wrongly  received,  the  party  pressing  It  la  the  eml 
always  soflers." 


167.— MAULEy  V.  Boycott,  29th  April  1853 — 
21  L.  T.  99,  (Q.  B.) 

Bill  of  Kxchnnf^e — Princtpsl  &  Surety — Accommodation  Bill — 
A  and  B  made  a  joint  and  several  promiseorg-note.  The 
payee  afterwards  sued  B,  who  pleaded  in  defence,  that  fie  onlg 
nigaed  as  eautivner  for  A,  for  whose  accommodation  the  note 
was  made,  and  that  Ihepagee  knew  this — and  that  as  the  payee 
had  given  time  to  A,  B  was  discharged — Held  a  bad  dtfenee, 
and  that  B  ought  to  have  averred  that  he  had  made  the  note, 
and  given  it  to  the  payee  only  as  a  t»utioner  for  A,  and  that 
the  payee  accepted  him  at  such. 

Defendant  and  George  G.  made  a  joint  and  several  promis- 
sory-note payable  to  a  bank,  'i'he  bank,  through  its  officer 
(the  plaintiff),  sued  defendant,  who  in<«r  a^'a  alleged  in  defence, 
that  the  note  v^t  made  by  him  as  a  surety  only,  and  for  the 
accommodation  of  George  G.,  tlie  other  maker,  and  that  be 
never  received  any  value  for  the  making  thereof,  "allwhiuh 
was  well  known  to  the  bank."  Defendant  further  alleged,  that 
as  the  bank  had  given  time  to  the  principal,  defendant  was 
thereby  discbarged.  Plaintiff  contended  that  this  defence  was 
irrelevant. 

The  Court  of  Queen's  Bench  held  the  defence  irrelevant. 

iM-d  CamfheU  C.  J.  — "  The  plea  {l  «.  the  defence),  after 
stating  that  defendnnt  was  only  surety  for  the  other  maker 
upon  becoming  a  party  to  the  note,  merely  says,  '  all  which 
)iu8  olways  been  well  known  to  tlie  stdd  copartnership,'  who 
are  to  be  talcen  as  having  notice,  without  alleging  tliat  the 
note  was  delivered  by  the  defendant  to  them  as  surety  for 
George  G.,  or  that  they  meant  to  receive  it  from  bim  as  such 
surety.  Without  such  an  averment,  the  plea  (i.e.  defence)  is 
clearly  bad.  Consistently  with  anything  that  is  allegeil,  there 
may  hare  been  an  express  declaration,  when  the'  note  was 
given,  that  the  defendant,  although  a  surety,  was  to  be  consi- 
dered in  all  respects  liable  as  a  principal.  •  This  probably  often 
happens  when  a  joint  and  several  promissory-note  is  given  to 
bankers  by  t  wo, — one  of  them  being  a  customer  and  debtor,  and 
the  other  only  his  surety.  A  bona  fide  holder  of  a  bill  or  note 
cannot  be  prejudiced  in  the  rights  which  he  prima  fade  has, 
according  to  the  terms  <^  tlie  instrument,  by  knowledge  subse- 
qnently  communicated  to  liim  after  he  has  beL-ome  the  holder 
of  it,  nor  even  by  knowledge  which  he  has  at  the  time  he  takes 
it,  if  there  is  no  evidence  of  special  agreement  at  the  time  when 
he  takes  it,  to  affect  the  rights  and  liabilities  of  the  parties. 
No  parole  evidence  can  be  received  of  any  agreement  incon- 
sistent with  what  appeare  on  the  face  of  the  instrumeut,  as  that 
a  bill  drawn  payable  at  three  months  shall  not  be  payable  nntil 
tlie  expiration  of  six  months ;  bat  evidence  may  be  given  by 
parole  of  an  agreement,  that  the  bill  is  drawn  and  indorsed  for 
a  purpose  wliich  is  consistent  with  the  written  instrument, — 
as,  for  example,  that  a  bill  is  indorsed  and  handed  over  for  a 
puticular  purpose,  withont  giving  the  payee  the  usual  rights 
of  indorsee  of  the  bill.  Bat  if  the  payee  of  a  joint  and  several 
promissnx-Dote  is  to  be  ^aced  in  the  sitnation  of  treatingtbs 
one  M  niretf  for  the  other,  this  can  only  be  by  his  ezpKM  M- 
aent  to  do  so  when  the  nMe  waa  deiiveted." 


163.— Thom  t>.  BioLAND,  18th  April  1853— 
21  L.  T.  62,  (Esch.) 

Piincipal  and  Agent — Broker— Falsehood  bn^  ""l-^CMtf-TiP^ 
mages— y4  brvker  vrote  to  his^m^^lm^hntfifd^kK. 
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for  him  'i5  totu  of  oil,  to  arrive  by  a  certain  vetul,  when  in 
fact  the  broker  had  only  p>irehaied'J5  tom  if  the  oeuel  should 
hoid  to  aiwA  oser  md  •bove  800  tom.    The  veuel  tmmed  oMt 
nolto  kotd  more  than  800  tone.    The  principal  sued  the  broker 
for  damagea,  but  did  not  impute /mud— Helil  ho  action  lay, 
Fliintiff  was  a  aoap  mftnufiMstarer,  ind  defendant  was  bit 
Imtker,  who  represented  to  plaintiff  that  he  hsd  purchased  on 
jilaintiff's  account  25  tons  of  palm  oil,  to  arrlTo  by  the  Celma 
utiip,  at  £30  per  ton.   FlaiatifE;  in  consequence  of  this  informa- 
tion, entered  into  contracts  for  the  sale  of  soap,  and  did  not 
purchase  the  like  quantity  of  oil,  as  be  would  otherwise  have 
done  at  the  market  price  of  the  day.   On  the  Teasel  atrlving, 
it  was  fbund  titat  the  broker  liad  only  purchased  the  35  tons, 
if  there  should  be  as  much  on  board  orer  and  above  800  tons  ; 
and  as  there  were  only  800  tons,  the  plaintiff  was  disappointed. 
Plaintiff  brought  an  action  of  deceit,  concluding  for  £105  da- 
mages ;  but  though  he  had  alleged  f^ud  against  t)ie  broker,  he 
did  not  prove  it  at  the  trial,  and  wished  to  strike  the  allegation 
ont  of  the  declaration  (f.  e.  condeacendence).  The  question 
then  came  to  be,  whether  an  action  would  lie  fbr  a  mere  false* 
hood,  which  did  not  amount  to  fraud. 
The  Court  of  Exchequer  lield  no  such  action  would  lie. 
Parke  B.— "  We  think  the  allegation  of  falsehood  and  fraud 
cannot  be  got  rid  of.   The  case  of  Polhill  c.  Waller,  3  B.  &  A. 
1 14,  does  not  apply,  because  both  falsehood  and  fraud  existed 
there.   TIm  lie  mutt  have  been  uttered  with  the  intention  to 
induce  the  plaintiff  to  change  his  jjosition.   But  no  such  inten- 
tion existed  here.   The  defendant  has  given  the  plaintiff  an  im- 
perfect statement  only ;  he  has  omitted  to  state  all  the  con- 
tlngendea  ouder  which  his  purchase  was  made.   The  essence  of 
the  action  being  fraud,  it  nils  when  tbat  ground  it  withdrawn." 
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Hail  way— Powers  to  Make,  permisHive  not  obligator} — Statute 
—  The  language  of  raitivcy  acts  of  the  usval  form,  aa  to  the 
consiruction  of  the  line,  is  permiesive  and  not  imperative ;  there- 
fore a  part  of  the  line  only  may  be  constructed,  or  none  at  alL 

liaitway  acts  are  not  cemtraot*  with  the  public,  umd  eamuet  be 
construed  as  suck. 

This  case,  and  anoUier — B.  v.  Lnncashire  and  Yorkshire 
Railway  Co. — were  reported  nipra,  p.  BS  (Hoe.  107  and  109), 
and,  on  appeal,  the  decision  of  the  Queen's  Bench  baa  been  re* 
versed.  Though  one  of  the  judirments  only  was  formal^ 
given  at  length,  the  decision  of  the  Exchequer  Chamber  applies 
to  both.  At  the  Exchequer  Ciiamber,  consistingof  nine  Jnilge«, 
were  unanimous,  <«fae  result  Is,  that  of  the  common-law 
Judges  who  have  delivered  an  opinion  (JfouJs  J.  and  Wtghi- 
man  J.  being  ^Ment).  there  are  10  against  3,  tlw  latter  being 
Lord  CoK^bdlt  Cotervlge  J.,  and  Oros^aon  3.  The  judgment  of 
the  Court  of  Exchequer  Cbamber  was  delivered  hy— 

Jervis  C.  J. — "The  facts  which  raiie  the  question  may  be 
shortly  stated.  In  1846,  the  plaintiffs  in  error  (i.  e.  appellants) 
obtatoed  an  act  empowering  them  to  make  a  railway  from 
York  through  Market  Weighton  and  Cherry  Barton  to  Bever- 
ley. They  made  a  portion  of  tbat  line  from  York  to  Market 
WdghtiHi,  bat  did  nothing  upon  the  remainder  of  it.  The 
powers  of  their  act  expured  as  to  to  much  (^their  line  as  Ilea 
between  Cherry  Burton  and  Beverly,  before  the  mandamiu  wat 
applied  for;  but  in  1849  they  obtained  an  act  anthoriring  tbem 
to  abandon  the  line  between  Market  Welghton  and  Cherry 
Barton,  and  to  subttitute  in  lieu  thereof  tlie  line  now  under 
discussion.  There  are  two  prosecntort  (parsuert);  one  hat 
land  on  the  propoaed  new  line,  and  is  a  landowner  on  tbe  line 
fVom  York  to  Market  Wdghton,  hit  land  having  been  taken 
tor  the  purpose  of  this  railway.  Tbe  other  hat  land  on  the  pro* 
INwed  line  from  Market  Weif^ton  to  Cherry  Bortcm,  and  hit 
name  is  in  the  schedule  to  the  act  of  1849. 

"  Upon  these  facts  several  points  arise.  First,  Does  the  statute 
of  1649  cast  on  the  plahitiffis  ia  error  a  duty  to  make  this  rail- 
way ?  jbeomAy,  If  It  doei  not,  it  there,  nndw  the  drcnm- 
Btanoes,  a  contract  between  the  pIdntiA  in  error  and  the  laad* 
nwiiers,  which  can  be  enforced  hymmdamutf  T/dtdty,  and 
failing  these  propositions,  Doea  a  work,  which  in  its  inception 
was  permissive  ovAj,  become  obligatory  by  part  perform atiee  ? 
These  queationt  will  be  fotmd  to  eshantt  tbe  tulject,  and  to 


comprehend  every  view  in  which  a  vMadonai  eaa  be  Offstiti. 
In  anbstance,  do  theee  acts  of  parliunent  render  tbe  mna 
liaUe  to  an  indietment  for  a  mitdemMuogr,  and  it  sbAm 
the  partiea  aggrieved  P  for,  if  Uiey  doBot,asKsAa«viru 
lie ;  and  thus  the  qnestion  depends  entirely  upon  tfaeawn- 
lion  of  the  special  act,  and  the  atatutes  incorpented  tem^ 
The  act  of  1849  may  cast  theduty  on  the  pbuuti  A  in  ont  s 
two  ways;  it  may  do  to  by  express  wwds  of  obi%lli^t] 
may  do  so  by  words  vi  permisuon  only,  if  the  ARfak 
clearly  collected  from  the  geoatal  parriew  of  tbtwUfiatt 
The  words  of  the  third  taction  of  the  act  of  IM^-'itMh 
tawfid  for  the  said  aanq>any  to  make  the  sild  wBnf-* 
permiative  enly,aud  not  imperative;  and  it  k  twhniti 
ounttruction,  to  give  to  the  worda  aaed  by  tbe  Icpihimte 
natural  meaning,  when  abturditgr  tn  i^asiic*  duesM  Us* 
from  tuoh  a  OMUtmotioB.     Indeed^  it  thm  woaafM 
upoa  thia  aafajecti  etber  part*  of  the  itaMentonlishai 
argoment  dearly  abew  dut  theaawBrda  wen  intiriiiwlt 
permissive  only.    The  distinction  it  well  pat  l^r^Wit 
£rl»— *  The  compaay  are  permitted  at  thair  eptfcaasii 
.  laadi,  turn  roads,  dterttreets,  andexefeisetli«i«.pD*ttaj 
these  matters  are  madelawfol  for  them;  butllx;««s- 
manded  to  make  coo^KUtation  fbr  lands  taken,  to  stw 
roads  for  tbeae  thnr  torn,  and  to  perfona  otlBccaDttB» 
lating  to  the  eierdse  of  tltehr  powers,  and  thitt  Miait 
reqaired  of  ttiem.'     It  teems  dear,  thtrefoie,  tfast  lkt*?i> 
not  cast  upon  the  plaintifia  in  error  by  the  cxpiMtwirirtiti 
ttHtnte  of  1849  ;  and,  indeed,  it  was  not  to  urgsd  iatis^i- 
ment,  nor  was  it  to  pat  by  Lord  Cua^idlhi  Us  jdpMti 
the  Court  below. 

"  But  It  doea  not  follow,  merdj  becaate  tbe  vcrju^tk^ 
aeetion  are  permiative  only,  that  there  ia  no  duty  cut  ipa  it< 
pIdntiSa  in  error  by  tbe  statute,  taken  dtogetbar,  lettb^ 
railway.  Tbia  point  was  not  rdied  upoointhiitfwia  '^ 
Court  below,  but  it  wat  made  the  distinct  grouiiil  d  ideoa^ 
in  another  case  in  tbat  Court — B.  a.  LancsiMnuijrfft«li>K 
B.  Co.,  1  £Uu  &  Blackburn,  S2fr— and  wu  maA  fmnl » 
the  argoment  before  tu  in  support  of  tint  jolgmKL  U  ><- 
comet  necettaiy,  dietefore,  w  estanrine  the  MtaUl^t'f 
rat  pnivitiont,  and  to  consider  tbe  ground  uBsAtod*^''- 
proceeded  in  the  case  of  B.  v.  LMioashire  ftlotablitB-^ 
sMpfii.  We  agree  with  Lord  Ompbdt,  thai  tto^t*a 
liue  between  Market  Weigfaten  and  Cherry  Bam  U"^ 
the  tNOMdiimvs  applies,  it  not  to  be  eondderedu  ^^C^ 
railway,  or  even  aa  a  separate  branch  of  a  rtlly^W^,'*'' 
treated  aa  if,  in  its  present  direction,  it  had  beea  ix^'r 
act  of  1846.  The  acts  then,  uken  together.  In  fsMiw"^ 
that  it  wilt  be  on  advaouge  to  the  publia  if  a  "<^7^ 
from  York  ti>  Beverley  through  Market  Wei^tsaisaOm 
Burton,  according  tu  certain  plans  and  secUou  d'P*!'* 
required  by  the  practice  of  parliunent,  and  refcnid  Ui»« 
statute,  and  that  the  plaintiffs  in  error  are  wiUioi  J^"7 
that  railway.  On  this  baaia  the  whole  praviitaaisnHa^ 
It  baa  been  proved  that  the  work  wiU  be  ad«siitsgHwt|" 
public ;  it  la  assumed  that  it  will  be  profitable  to  tbe  am 
and  that,  therefore,  they  will  willingly  undertake  iU  «r 
dingly,  the  company  are  empowered  to  make  ihiil'tftjjj 
du  make  it,  they  may  take  the  land  ;  but  if  the;  aotax^ 
they  must  make  compensation.  It'  ntcessatyi  thT  >>^ 
ruads,  or  direct  ttreamt ;  bot  if  they  dc^  they  not 
roadt,  and  new  diannela  for  the  atreams  ttny  slt«>  ^ 
provisions  pervade  the  whole  ttatstt:  and  tl«»D8»°^7^^ 
raand  waits  upon  the  authority,  and  tbt  distineti* 
••may'  and' mutt' ia  clearly  defined.  ^''^"^idS 
that  such  generd  powers  moat  slop  impretenit%*'''J^ 
a  certain  extent  be  iqjarionato  landosrotw*"'^*'^ 
compulsory  power  to  take  land  ia  limited  ^^^^^^IT^^ 
the  time  for  making  the  railway,  five;  aftwwbMv.Hw^ 
granted  to  the  company  ceaae,  ««oept  as  w  so 
line  as  thdl  have  been  oompletodi  and  the 
company,  reverts  on  cerulo  terms  to  tbe  ^^^tP^rTtS 
An  argument  might  have  been  founded  on  ^^^^'T^^v 
(he  Utter  provision  is  contained.  By  the  HM  **°^Iwi 
actof  1849  it  ia  enacted,  that  the  railway  sbtf^J^ 
within  five  yeara  from  the  patabag  of  this  act 
waa  not  referred  to  hi  tbe  aqpuueDt  for  tMifJ^^^^i 
might  he  add  that  these  worda  ware  oompdt^r^Si* 
doty  upoB  tbe  company  to  make  tbe  line.  ■  ^"V^ujr* 
aeetion,  however,  when  axamlnf'''^— 
meaning  of  it.  Iftt@|I 
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of  the  Kt  sra  to  expire,  except  aa  to  bo  much  of  such  TsUwiy 
■8  Bfaall  have  been  completed.  If  the  aection  were  intended  to 
be  dbUgfttory,  it  would  not  oont^  that  exoqitiiHt,  wldeli  con- 
tcmplMM  that  tbs  line  may  be  made  in  {urt.  It  ie  inconilBtenfe 
to  aoppoae,  that  the  legislature  woald  say  to  the  company  in  the 
aanae  KCtioo — yoa  may  complete  a  part  only,  if  yon  can,  in  fire 
yenst  and  then  aa  to  that  part  the  powers  of  the  act  ahall  con- 
tiaoe.  but  yoa  must  comidete  the  entire  line  In  that  time, 
lipoa  the  whole,  tlierefore,  we  find  do  duty  cast  npoD  tlie  com- 
pMBY,  to  KMka  Ulia  railway,  in  any  part  of  thii  act  of  p»riia- 
dwBC.  On  tin  cootnuy,  the  I^i^ttm  Mema  to  contemplate 
th»p»iiibiUiy  of  the  railwi^  being  oude  in  part,  or  being  to- 
ttJ^^budoned.  In  the  htfiter  eaie,  the  powen  expire  Id  three 
ur  nww  7«an ;  in  the  formw,  tlie  sutotea  remain  in  fiiree  aa  to 
M»  HMch  of  thanitway  m  sbaU  tiave  been  oompletcd  witliin 
that  timvand  eipiie  aa  to  the  reaidse.  Ttiii  pcori^m  ia  in- 
c— ritt— »  with  tiw  intentkm  tooonipelthe  company  to  make 
«lraaay«t  .Uaa  •■  iha  oenalderatioD  for  Ae  powera  gnated  by 
kb«iKi«. 

"Bat  it  ia  aaid,  tltot  a  railway  act  la  a  contract  on  ttie  part  of 
theoaoapany  to  make  the  line,  and  that  the  psbliois  a  party  to 
chat  aontract,  and  will  be  aggrieved  if  thecontract  may  be  re- 
pudiated by  the  company  at  any  time  before  it  is  acted  oo. 
TboagheomnonlyaospoKea  of,  railway  acts,  in  our  opinion, 
are  not  cootraeta,  and  cannot  be  oonatroed  aa  ancb.   They  are 
wtiat  they  purport  to  be,  and  no  more.   They  give  conditional 
|x>wMa,  which,  if  acted  npoo,  carry  with  them  duties,  but 
whicti,  if  not  acted  upon,  are  not,  either  in  their  nature,  or  by 
expresa  words,  imperative  oo  the  companies  to  which  they  are 
granted.   Courts  of  justice  ought  not  to  depart  from  the  plain 
meaning  of  the  words  used  in  acts  of  parliament.     When  they 
du,  they  make,  bat  do  not  construe  the  laws.   If  it  had  been  to 
inteoded,  the  itatate  should  hare  required  the  company  to 
make  the  lino  in  expreu  terma.    Indeed  some  railway  acta 
are  framed  apoo  that  principle ;  and  to  say  that  there  is  no 
Uttfereoee  between  words  of  requirement  and  words  of  autho- 
rity', when  foand  in  such  acta,  ia  simply  to  affirm,  that  the 
Jesialatare  doee  not  Icnow  the  meaning  of  the  commonest  ex- 
■  presaions.  But  if  we  were  at  liberty  to  apecolate  upon  the  in- 
tentions of  the  legialMare  whan  tbo  worda  are  dWi  and  to 
oonatrae  aa  act  «  parliaroeot  hy  our  own  notions  of  what 
vugtit  to  hare  been  enacted  upon  the  subject — if,  sitting  in  a 
court  of  justice,  we  could  make  laws — what  might  be  said  in 
favour  of  the  eonrae  wbicli,  in  our  oinnioo,  is  taken  by  itw  le- 
gialatwe  on  such  autyeots  ?   Aasuming  that  the  line,  if  made, 
would,  be  profitable  to  the  pablio,  that  benefit  may  be  delayed 
fot  five  years,  during  which  time  competition  ia  luapended. 
On  the  other  hand,  if  the  line  would  pay,  it  probably  will  be 
proceeded  with,  unlets  the  company  haring  the  power  is  in< 
competent  to  the  task.    Individual  landowners  may  be  bene- ' 
6ted  by  the  expenditure  of  ce];Mtal  in  their  neighbourhood  with- 
out looking  to  the  ultimate  result ;  but  it  is  not  fbr  the  pub- 
lic intereat  that  the  work  should  be  undertaken  by  an  incom- 
petent company,  nor  that  it  ibonld  be  begun,  if,  when  madoi 
It  would  not  be'Temnnerative.    By  leaving  the  exercise  of  tlia 
|M)wen  to  ^e  option  of  tlie  company,  the  legislature  adopts 
ilie  safest  check  on  abuse  in  either  uf  those  respects— viz. 
self-interest.   It  seems  to  us,  therefore,  that  these  statutes  do 
not  cast  upon  the  plaintiffs  in  error  this  duty,  either  by  express 
words,  or  bj  implioatioo ;  tluit  we  ought  to  adhere  to  the  plain 
■iManing  tf  the  wiwda  ased     the  Iq^ialatnre,  which  are  per- 
miasive  oo^y  j  and  that  there  is  no  reason,  in  policy  or  otiier- 
v'uHf,  why  we  should  eade»oar  to  pervert  them  (torn  their 
oaittiral  meaniag.   Bat  it  is  said,  that  the  landowners  are  in  a 
better  agnation  thau  the  public  at  large,  and  that  the  privi- 
lege to  take  thrir  laada  is  the  crasideration  which  binds  the 
oumpaoy  to  complete  tfae  raUw^ ;  that  during  the  currency  of 
lha  throe  yarn,  tlHy  are  deprived  of  tb^  fUl  rights  ot  owoer- 
tbipf  and  if  not  to  be  oompeoaated  by  the  aonsuuction  of  the 
railmy,  tbey  woald  in  manycasea  anffer  a  loas,  because,  whilst 
ibe  ampalMnT  power  of  purchase  aubsista,  they  are  prevented 
from  alienating  tbeir  lands  or  houses  described  in  the  books  of 
reftoeatto,  and  from  applying  them  to  any  purpoee*  inconsistent 
wrtb-tbe  claim  that  may  be  made  to  them  by  the  railway  coni- 
|iai^  In  trntlu  they  are  not  prevented  from  so  doing  at  any 
tHu  btfiore  the  noUee  to  take  their  landa  it  given,  if  th^  act 
^OHJWKia  the  meantime,  tlie  notice  to  take  their  lands  betng 
tbemepcton  of  the  cuitiact  between  tfae  landowners  and  the 
cuaqiaiv.  Jlnt  if  this  oomidalnt  were  better  founded,  it  does 
'  «ot  Mwwr  tMnanae  certain  landowners  are  salf}eeted  to  tem- 


porary inconvenience  fur  the  performance  of  a  puUie  good,  that 
therefore  the  ctnupany  are  bound  to  make  tfae  whole  railway. 
II  it  were  aoontract  between  the  landowners  and  Um  oompany, 
it  would  not  be  just  that  one  should  be  bound,  and  the  other 
free.   But  to  assert  that  there  ia  a  cmtract  between  the  land- 
owners  and  ttie  company,  is  to  beg  the  whole  question ;  lor,  on 
this  part  of  the  cose,  the  question  is,  whether  there  is  such  a 
contract  ?  As  a  matter  of  fuct,  we  know  that  in  many  cases  no 
such  actual  uootracts  exidt.   Some  few  propnetora  may  desire 
and  promote  the  railway,  but  many  others  oppose  it.  either  from 
diaioclinatitm  to  the  project,  or  with  the  view  to  make  better 
terms,   lyith  the  dissentients  there  is  no  contract,  unless  it  be 
found  in  the  atatute ;  and  to  the  statute,  therefore,  we  muat 
look  to  see  what  is  tfae  obligation  that  is  caat  upon  the  company 
in  respect  of  the  landowners  upon  the  line.   As  in  the  former 
case,  tfae  words  upon  this  subject  are  permissive  only.  Tfae 
company  may  take  land ;  if  they  do,  tbey  most  make  full  com- 
pensation ;  aad  in  this  state  of  things,  if  there  be  a  bargain  be- 
tween the  parties,  what  is  tfae  bargain?  The  company  say,  in 
the  language  of  the  statute,  tliat  the  Imrgain  is,  that  they  shall 
make  full  compensation  for  the  land  taken,  and  no  more  ;  tho 
prosecutors  say,  that  the  consideration  to  be  paid  for  the  land 
IS  the  full  compensation  mentioned  in  the  act,  and  also  further, 
the  construction  of  the  entire  line  of  railway  from  York  to 
Beverley.   But  if  this  is  the  price  which  the  prosecutors  are  to 
have,  each  landowner  is  entitled  to  the  same  value ;  and  yet,  by 
this  mandamiu,  the  other  proprietors  on  the  line  from  Market 
Weightoo  to  Cherry  Burton,  who  perhaps  are  hostile  to  the  ap- 
plication, are  constrained  to  sell  tbeii  lands  for  an  inadequate 
consideration,  viz.  the  full  compensation,  and  a  part  only  of 
the  line  of  railway,  to  which,  by  the  hypothesis,  tbey  were  en- 
titled by  the  original  bargain.   If  this  wero  tfae  true  meaning 
of  tfae  statute,  it  would  indeed  be  unjust — more  so  thiin  tht» 
imposition  of  these  temporary  inconveniencvs,  to  which  it  is 
said  tfae  landowners  may  be  subject,  and  to  which  we  have 
already  referred.   But  that  it  is  not  the  true  meaning,  is  clear 
from  the  worda  of  the  atatute,  which  are  permissive,  and  only 
impose  the  duty  of  making  full  compensation  to  each  laud- 
owner,  aa  tlie  option  of  taking  the  land  of  each  Is  exercised  ; 
und  furtlier,  from  the  section  to  which  we  hare  already  re- 
ferred, which  contemplates  the  total  abandonment  of  tfae  line, 
or  a  part  performaooe  of  it,  and  makes  provision  for  the  return 
of  tfae  land  to  the  original  proprietors  in  certain  cases.  Upon 
this  part  of  the  case,  the  authority  of  Lord  Eldon  in  Blakemore 
V.  The  Olamorgaiuhixe  Canal  Company,  1  Mylne  &  Keene,  162, 
was  much  pressed  upon  the  Court,   tipeaking  of  contract*  for 
private  nodertakinga,  be  says  ^— *  When  I  look  upon  these 
acts  of  parliament,  I  regard  them  In  tiie  light  of  contracts 
made  by  the  l^islature  on  behalf  of  every  pursou  interested 
in  anything  tu  be  done  under  them ;  aod  1  have  no  hesitation 
in  asserting,  that  unloas  that  principle  is  applied  In  construing 
statutes  of  this  description,  they  l>ecome  iustrnmcnta  of  greater 
oppression  than  anyUiing  in  the  whole  aystem  of  admroistra- 
tioQ  under  onr  oonsUtntios.  Such  acts  of  parliament  have 
now  beooma  extremely  numerous,  and,  wfaea  in  operation, 
they  so  much  afiect  individuals,  that  I  apprehend  those  who 
come  for  tbcm  to  pariiament,  do  In  effect  undertake  that  they 
sfaall  do  and  aubmlt  to  whatever  the  legislature  empowers  and 
compels  them  to  do,  and  that  they  shall  do  nothing  else — that 
they  shall  do  and  shall  fortwar  all  that  tbey  an  thereby  required 
to  do  and  forbear,  as  well  with  reference  to  the  interest!  of  the 
public,  aa  with  reference  to  the  intereat  of  individuals.'  There 
is  nothing  in  ttiat  language  to  which  it  ia  necessary  to  make 
the  least  exception ;  indeed,  it  is  nothing  more  ttian  an  illustra- 
tion of  the  obligatory  nature  of  duties  imposed  by  acta  of 
parliament,  which  do  impose  a  duty  with  reference  to  other 
persons.   In  ttiat  case,  the  statute  had  secured  to  tSx.  Biake- 
mora  the  surplus  water,  and  had  cummaadad  the  company  to 
do  certain  things,  that  be  might  eiyoy  it.  In  discussing  whether 
Mr.  Blakemore's  right  under  the  atatjite  was  aOected  by  bis 
ritjht  before  the  statute,  bis  Lordship  might  well  say  be  con- 
sidered tfae  statute — the  origin  of  Mr.  Blakamore'a  right — in 
the  light  of  a  contract ;  and,  the  atatute  then  under  diacussion 
ooutaioiug  express  words  of  command,  he  nugbt  well  add,  that 
thaa»  who  come  for  such  acts  of  parliament,  do  iu  e&ct  under- 
take that  tbey  shall  do  and  submit  to  whatever  the  kfl^ature 
empowers  and  compels  them  to  do.   As  we  understand  them, 
the  words  used  by  Lord  Eldon  in  no  respect  conflict  with  the 
Tiew  we  take  <^  this  case :  but  if  th^  meanitiult^wDrd|MiflMr' 
miasim  only,  when  nsed  in  theOiGiiii^efl  ^atMa-Ald#olAfiUn- 


42 


DIGEST  OF  ENGLISH  DECISIONS 


tioD,  vhonld  receire  a  constrnction  difEoreot  from  tbrir  ordinary 
mesniog,  because,  if  construed  otherwise,  tbey  might  rork  io- 
justice,  with  great  reepeot  for  bis  high  authority,  we  dissent 
from  that  proposition.  We  agree  with  my  brother  Alderson, 
who,  in  JMV.Milaer,  2  Younge  &  Collier,  611,  said — 'Tiiose 
acts  of  parliament  hare  been  called  parliamentary  bsrgains 
made  with  each  of  the  landowners.  Ferhaps,  more  correctly, 
they  oogbt  to  be  treated  as  conditional  powers  giren  by  porlia- 
rnent  to  take  the  lands  of  the  difierent  proprietors  through 
whose  estates  the  works  are  to  proceed.  Each  landowner, 
therefore,  tias  a  right  to  have  the  powers  strictly  and  literally 
carried  into  effect  as  regards  his  own  land,  and  has  a  right 
also  to  reqaire,  that  no  variation  shall  be  made  to  his  pre* 
jadice  in  the  carrying  into  effect  the  bargain  between  the 
undertakers  and  any  ope  elee.  This  I  conceive  to  be  the 
real  view  takm  of  the  law  by  Lord  Eldon  in  the  case  of 
BIdcemore  T.  Tlu  Oiamorgandun  Canal  Co.' 

"There  remains  but  one  further  view  of  the  case  to  be  consi- 
dered, and  that  we  have  partly  dispoBed  of  in  the  observations 
we  have  already  made ;  but  inasmuch  as  Lord  Campbell  pro- 
ceeded on  this  ground  only  in  the  Conrt  below,  although  it  was 
not  mnch  relied  on  before  us  in  argument,  we  hare,  out  of  re- 
spect to  his  high  authority,  most  carefully  examined  it,  and  are 
of  opinion  that  the  mmdamtu  cannot  be  supported  on  the 
groaod,  that  the  railway  company,  having  exercised  tome  of 
their  powers,  and  made  part  of  their  line,  are  bound  to  make 
the  whole  railway  authorized  by  their  statntes.  It  is  unneces- 
sary here  to  determine  the  abstract  proposition,  that  a  work 
which,  before  it  is  begun,  is  permissive,  is,  after  it  is  begun, 
obligatory.  We  desire  not  to  be  understood  as  assenting  to 
the  proporitipn  of  my  brother  Erle,,that  many  cases  may  occur 
where  the  exercbe  of  the  compulsory  powers  may  create  a  duty 
to  be  enforced  by  vumdamui ;  and,  on  the  other  band,  we  do  not 
say  that  such  may  not  be  the  law.  If  a  company,  empowered 
by  act  of  parliament  to  build  a  bridge  over  the  Thames,  were 
to  build  one  arch  only,  it  would  he  well  deserviugof  considera- 
tion, whether  tbey  could  not  be  -  indicted  for  a  nuisance  in  ob- 
structing the  river,  or  for  tbe  non-perAmnance  of  a  da^  in  not 
completing  the  bridge.  It  is  snflldeut  to  say,  that  In  this  case 
there  are  no  circumstances  to  rawe  sniA  a  duty,  if  such  a  dntr 
can  be  created  by  the  acts  of  tbe  party  himself  The  plainUffs 
in  error  have  made  the  principal  portion  of  tbelr  line,  and  they 
have  abandoned  the  residue  from  no  corrupt  motive,  but  be- 
cause Beverley  has  already  aufflcieot  railway  communication, 
and  because  the  residue  of  the  line  passes  tbroogh  a  oonntry 
thinly  populated,  and,  if  made,  would  not  be  remunraative. 
Bat  it  is  said,  that  the  railway  company  are  not  in  tbe  situa- 
tion of  pnrchasers  of  land,  with  liberty  to  convert  it  to  any  pur- 
pose, or  to  allow  it  to  be  waste ;  that  they  are  allowed  to  pur- 
chase it  only  for  a  railway ;  and  having  acquired  it  under  the 
compulsory  powers  of  the  act,  there  must  be  an  oUtgation 
upm  the  compaqy  to  apply  tbe  land  tp  that,  and  to  no  other 

Sorpoae.  Sabjeot  to  tbe  qaaliflcati<Hi  in  the  act,  this  is  un- 
oubtedly  true.  Having  acquired  the  landa  of  particular  land- 
owners, the  company  could  not  retain  them  by  mmly  laying 
rails  on  tbe  land  so  taken ;  and  we  agree  it  never  was  intended 
that  the  landowner  should  be  left  with  a  high  mound  or  deep 
cutting  running  through  his  estate,  and  leading  neither  to  nor 
from  any  available  torminus.  The  precaution  against  such  a 
wasteful  expenditure  of  capital  may  perhaps  safely  be  left  to 
tbe  sel^interett  of  tbe  company ;  but  if  such  work  were  to  be 
done,  it  would  not  be  a  practicable  railway;  and  after  Ave  years 
the  powers  of  the  act  would  expire,  and  the  land  revert  to  the 
original  proprietor.  It  is  true  that  he  would  sustain  some  in- 
convenience,  without  the  corresponding  advantage  of  railway 
communication ;  but,  in  the  meantime,  he  would  have  received 
full  compensation  in  the  market  value  of  the  land,  and  fat  all 
damage  by  severance  or  oth^wlae,  and  would  recdve  back  the 
land  on  more  reasonable  terms.  To  be  a  rtUway,  it  must  have 
available  tomrim.  When  the  statutes  passed,  all  persons  sup- 
posed the  termini  would  be  York  and  Beverley ;  and  if  the  ar- 
gument be  well  founded,  and  the  company  are  bound,  by  taking 
Mud  upon  a  poition  of  the  rmiway,  to  complete  the  whole  line. 
It  would  seem  to  follow,  that  one  iA  tbe  pnmrietiirs,  by  com- 

Cg  the  oompany  to  take  hit  land  en  the  line  from  MarlEet 
htoo  to  Chary  Barton,  would  thua  entitle  himself  to  a 
mtwrfowiw  to  compel  them  to  make  the  line  from  Cherry 
Burton  to  Beveiiey,  and,  the  acts  having  expired,  to  apply  to 
parlUment  for  a  renewal  of  their  powers  for  that  puruose. 
But  although  the  Undni  wm  originally  intended .  to  he  Turk 


and  Beverky,  it  Is  plain  that  the  lei^slatare  eoptemplated  tbt 
possibility  of  the  Hue  being  abandoned,  or  being  onl/  partially 
made,— because,  in  the  one  case,  the  powers  of  the  act  wert^  u 
cease,  and,  in  the  other,  they  were  partially  contiooed.  Aa 
option,  therefore,  is  given  to  some  one.   By  the  coarse  ttikt/a, 
the  Queen's  Bench  has  exercised  that  option,  and  said — tbe  liu 
is  to  be  made,  not  to  Beverley,  but  to  Cherry  Burtoo.    In  oar 
opinion,  that  option  is  left  to  thecompany;  and  the  compas; 
having  bona  fide  made  an  availiUrfe  railway  over  tbe  Uod  tak^ 
the  obligation  to  the  landowner  has  in  that  respect  been  ful- 
filled.  The  cases  upon  this  subject  are  very  few,  and  tbe  sb. 
sence  of  authority  Is  very  striking,  when  we  remember  hov 
many  acts  liave  passed,  la  /wirt  materia,  not  onJj  for  railvsvg, 
but  also  for  bridges  and  turnpike-roads.   Kotwitbataiklii^  ik 
numerous  occasions  on  which  such  proceedings  might  bave  be« 
taken,  and  tbe  manifest  interest  of  landowners  to  enfwoe  tbu 
lights,  no  instance  can     found  of  an  indictmeot  fiur  diaoteji^ 
such  a  statute,  or  of  a  mandamu  for  the  purpose  of  CTfoKiBgiL 
If  conectiy  reported,  Lord  Mansfield  determined  tbia  puet  h 
R.  V.  Proprietor t  <if  Birrmngham  Caaal,  2  Wm.  BlackaL  7C£- 
fur  lie  says,  the  act  imports  only  an  authority  to  tbe  pn^ 
tors,  not  a  command.   They  may  desert  or  suspend  tbe  whi 
work,  and  a  fortiori  any  part  of  it.   On  the  other  aide,  theb- 
guage  of  Lord  ^don  in  Btakaum^  v.  .Olamotyangkin 
Co.,  tupra,  ia  referred  to  as  an  authority  for  this  mm 
muj.     In  our  opinion,  it  does  not  bear  that  coaalrucux- 
althouKh  it  appears  that  the  Queen's  Bench  took  a  diltnfi 
view  uf  that  authority  in  the  case  Qf  R.  v.  The  Stu^m  Cea- 
ties  R.  Co.,  10  Ad.  &  Ell.  546,  and  was  inclined  to  ta 
upon  it,  and  award  a  mandamut.   The  writ  was  nnhargmitlj 
withheld  in  that  case  on  aiiotlier  ground ;  bat  Loid  I>auB 
seems  to  have  been  of  opinion,  that  w  a  fit 
damut  ought  to  go.   That,  and  the  reoeat  caaea  in  the  <ittxa'i 
Bench  now  under  discusaion,  are  tbe  on(y  csaes  wtefi  hm 
upon  tbe  subject.   We  feel  thstLord  Denman  and  Lord  Camp- 
bell are  high  authorities  upon  this  or  any  other  usttcr,  asd 
are  both  equally  entitied  to  tbe  respect  of  this  Conn ;  to  «« 
are  bound  to  pronounce  our  own  judgment,  and,  after  the 
careftal  consideration,  are  of  opinion,  that  that  jodgowDt  cos^ 
to  be  for  the  plalntifis  in  error  (■'. «.  tlie  i^ellaots^  Jbe 
is,  that  the  judgment  of  tbe  Cuutt  bdow  must  be  rereraed." 

Jvdgwmimtrmd 

[Since  the  decision  of  the  above  case,  a  Writ  of  Error  ^ 
been  Iiwonriit  to  the  House  of  Lords,  which  i«  not  likely  to  b 
argued  and  dedded  till  next  aeesion  of  Farliament— /tt^  iftU. 


170.— 7n  re  Cbekd— 1  Drewry,  235,  (V.  C.  Kindosler.' 

Death  Abroad—  Presumption — Evidence —  Cbwais^aacflriBv 
— Held  tkiu  thert  wat  not  mffidnU  iiyormatum  to  fwi 
prttmi^tiom  dtalh. 

This  was  a  petition  of  certain  cUimanti  under  a  will,  wie 
were  bound  to  make  ont  that  one  George  Creed  ww  dwL 
He  left  England  in  November  1829  for  New  York.  In  ^ 
his  brother-in-law  received  aletter  from  a  atruiger,  dated  I6t^ 
June  1881,  New  York, eolioitiog  aid  on  bebalf  of  O.  C^and  de- 
scribing him  as  then  having  taken  the  namflolO.  Cooke.  Abont 
three  weeka  after  the  recupiof  the  said  letta,  the  wife  of  G. 
Creed  wrote  a  letter  addreMcd  to  bim  by  the  name  of  U.  Cooke, 
and  sent  such  letter  by  a  friend  to  New  York,  who  tbcA  awde 
inquiriea  for  him,  but  without  being  able  to  obtain  mmw  infor- 
mation respecting  him,  or  even  hearing  of  him,  and  l«ttci 
was  afterwards  toonght  back  to  the  wtfts  in  England  by  tbe 
said  friend.  Sometime  ago  it  had  been  reported  bj  a  t*" 
Howard,  that  her  ion  had  seen  the  said  G.  Craed  in  ISSI 
New  Y<Nrk,  In  the  company  of  some  strolling  playeto^  and  ia 
gri-at  distresB.  Ntme  of  the  family  had  made  any  rrthw  i»- 
quiries.  Tbe  question  came  to  be,  whether  it  oonU  ba  »- 
aumed  that  O.  Creed  wae  dead,  and  if  so,  whether  ba  ted  dkd 
within  6  yean  and  8  months  from  16tb  June  1881«oa"«!^^et 
he  bad  lived  for  7  years  from  16th  June  18U,  iaaitertf 
which  events  oortain  interests  would  be  afieeted. 

V.  C.  KiadertUj/  said  he  oonld  not,  on  tide  inft)aMUlaiL,«i*- 
Bume  the  death  of  G.  Creed  within  thepeiiod  namail,  wmit*- 
commended  the  parties  to  come  to/M  MfBMiinL  vWcb 
they  did.  Digitized  byVjOv^lf 
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1 71 . — ^DoTER  &  Deal  R.  Co.  ex  p.  Fraivcis  Mowatt — 
1  Drewry,  247,  (V.  C.  Kindcreley.) 

Rsilwsy  Allottee—Signing  (he  Subaeribers'  Agreement — An 

atioitee  ligmtd  the  tubtariber^  agreement  om  the  faith  <^  the 
dircctara  uitdertakiiy  to  retmm  the  wAo/e  if  the  act  did  not 
pan — Held,  aehetween  him  and  the  other  tharehoUkre^  that  thig 
aaauranee  went  for  nothing,  being  ineimeietent  with  the  deed. 
This  was  a  scheme  Id  concnrrence  with  the  Soath<Eaatem 
Railway  Company,  with  which  company  an  arrangement  had 
been  made.   Tbo  subscribere'  agreement  was  dated  Ist  Jan. 
184G,  and  was  siftned  by  Hr.  Uowatt  on  29th  Jan.   Be  had 
previouflly  received  a  letter  from  the  joint  solicitors  of  the 
Dover  and  Deal  railway  to  this  effect—"  The  directors  have 
now  the  ffi-eatest  satisfaction  in  stating,  that  arrangements 
with  the  South-Eastem  Company  have  been  concluded,  &c.  &c. 
They  feel  that  the  aflairs  of  the  company,  as  now  flettleiJ,ate 
on  Bnch  a  basis  as  to  secure  important  advantages  to  its  pro- 
prietois,  and  to  warrant  the  directors  in  proceeding  to  parlia- 
ment with  the  undertaking  with  every  expectation  of  auccess. 
lu  the  event  of  the  act  not  being  obtained,  the  directors  nn- 
dertalte  to  return  the  whole  of  the  depodta  without  deduc- 
tion." The  company  broke  down,  and  was  heing  wonod  up, 
when  Mr.  Uowatt  was  called  upon  to  contribute  his  share  of 
the  ttxpeoses  of  doing  BO.   He  maintained  that  the  directors 
ought  to  be  made  liable  in  the  iirist  instance.    There  was, 
however,  a  clause  in  the  snbsciibcrs'  agreement  to  the  effect, 
that  whether  the  act  shall  or  shall  not  pa^  the  sabsciitieES 
shall  indemnify  the  prorisional  directors  against  cents. 

y.  C  Kindiriikjf — "  Ur.  Mowatt  admits  the  execution  of  the 
deed,  and,  on  the  bee  of  it,  it  is  admitted  that  he  would  be 
liable ;  bat  he  refers  to  the  circumstances  nndcV  which  he  exe- 
cuted it,  and  allies  that  he  did  so  on  the  faith  of  a  gaarantee 
given  by  the  body  of  directors,  by  which  they  undertook  that 
be,  and  the  other  sbareholdeiii  to  whom  that  guarantee  waa 
given,  should  have  the  whole  of  their  deposits  repaid  in  case 
the  act  should  not  pass.  But  this  guarantee  was  a  gnaranttie 
to  each  allottee  separately  and  distinctly;  and  to  any  one  who 
did  not  receive  it,  It  would  be  no  Kuaranteo  at  all — that  is,  it 
wonld  not  be  a  ^arantee  on  the  faith  of  which  he  could  be 
said  to  have  executed  the  deed.  Assuminir  Mr.  MoSat  exe- 
cuted  the  deed  on  the  faith  of  the  letter,  still  the  other  contri. 
butoriea  say — '  We  did  not  all  give  you  a  guarantee  to  return 
your  depout.  Look  to  those  promoters  who  did  give  it  you — 
we  as  a  l>ody  did  not.'  Kven  if  all  the  cootributorles  did 
receive  it,  it  amounts  to  this — a  guarantee  by  the  promoters 
to  all  the  shareholders ;  but  that  would  he  no  answer  to  a 
claim  by  all  the  8hartilu>ldeis,  to  have  carried  into  effect  the 
provisifxis  of  the  deed,  by  which  they  all  contract  with  each 
other." 


172. — Greatebx  v.  Hatward — 8  Exch.  Rep.  291. 
Preecfiption — Artificial  Wnrer.Courie — Agricultural  Drains— 

Pretcription  does  not  apply  to  the  nee  of  a  water-eonree  origir 

nallg  made  for  agriadtwal  p*rpo$e»  onig. 

Plaintiff  was  proprietor  of  lands  lu  Warwickshire,  and 
brought  an  action  for  diverting  a  water-course.  For  20  years 
and  upwards,  (the  prescriptive  period  in  England  applicable  to 
easements  or  servitudes),  a  stream  or  water-couise  had  flowed 
into  a  pit  In  his  lando,  which  thus  snpplied  water  for  washing 
and  watering  cattle,  and  other  useful  purposes.  Latterly  the 
defendant,  from  whose  lands  the  water  came  by  means  of  an 
artificial  underground  sough  or  drain,  and  by  whom  the  said 
dr^  had  been  originally  made  for  agricultural  purposes,  had 
made  alterations  Id  bis  lands,  and  constructed  a  new  drain  or 
eongh.  In  ooosequence  of  this,  the  water  now  ri-ached  p\eXa  tiff's 
pit  or  ditch  at  a  lower  level,  and  was  less  beneficial.  The 
water,  it  appeared,  did  not  come  from  any  defined  or  ascer- 
tainable source.  The  question  was,  whether  the  plaintiff  luul 
any  right  to  the  water-course  in  question. 

The  Court  of  Exchequer  held  he  had  none. 

fiiake  B.  — "  The  right  of  a  party  to  an  artificial  water-course, 
as  l^^ftlost  the  party  creating  it,  must  depend  on  the  character 
of  the  water-course,  and  the  circumstances  uuder  which  it  was 
created.  This  water-course  is  clearly  of  a  temporary  nature 
oaly,  and  is  dependant  npon  the  mode  which  the  defendant 
may  adopt  in  draining  his  laud.  This  ts  the  precise  case  which 
was  put  by  the  Court  in  Wood  v.  Waud,  3  Ezch.  748,  where  it 


is  said  by  the  Court  in  the  Judgment,  which  underwent  much 
.consideration,  that  'the  flow  of  water  far  20  years  from  the 
saves  of  a  house  could  not  give  a  right  to  the  neighbour  to  iu- 
sist  that  the  house  should  not  be  pulled  down  or  altered,  so 
as  to  diminish  the  quantity  of  water  flowing  from  the  roof. 
The  flow  of  water  from  a  dr^,  for  the  purposes  of  agri- 
cultural Improvements  for  20  years,  could  not  ^ve  a  itebt 
to  the  neighbour,  so  as  to  preclude  the  proprietor  from  alteiiDg 
the  level  of  his  drains  for  the  greater  improvement  of  hte 
lands.  The  state  of  circumstances  in  snob  cases  shews  tliat 
one  party  never  intended  to  give,  nor  the  other  to  enjoy,  the 
nse  of  the  stream  as  a  matter  of  right.' " 

Alderton  B. — "  Take  the  case  of  a  farmer,  who,  under  the  old 
system  of  farming,  has  allowed  the  liquid  manure  from  his 
fold-yard  to  run  Into  a  pit  in  Uie  neighbour's  field,  but  upon 
finding  that  tfae  manure  can  be  beneficially  applied  to  his  own 
land,  has  stopped  the  flow  of  it  into  his  neighbour's  pit,  and 
converted  it  to  his  own  nse— could  it  be  contended,  that  the 
fact  of  his  neighbour  having  used  this  manure  for  upwards  of 
20  years,  woold  give  the  latter  the  right  of  requiring  its  con- 
tinuance ?** 


173.— Tub  Nicoui  Hbinbich,  22d  March  1853— 
37  Eng.  Jur.  830,  {C.  of  Adm.) 

Ship — Salvage — Salvor's  Services — In  amadering  mthage  bg 
jiihing  vetieU,  where  the  property  mUeed  ia  not  apoted  to  immi- 
nent danger,  the pouible  profit  oj  thefiehing  ienU  iobe induded 
in  the  amvdfor  the  lerviee. 

A  flsbiog  lugger,  on  going  out  to  sea,  saw  a  birqDe  with  two 
signals  of  distress  flying,  and  put  out  towards  her.  The  lugger 
found  the  crew  in  distress,  and  kept  by  the  barque  two  days, 
till  a  steam-tug  came  and  took  the  barqne  into  harbour.  The 
lugger  then  claimed  a  large  sum  for  salvage,  iiudndiiig  what  she 
might  have  made  by  fishing. 

Dr,  lAuhitufton  said — "  What  is  the  nature  this  service  F 
It  is  more  than  mere  pilotage ;  It  is  a  salnge  service  of  tbb 
description — the  vessel  had  been  in  a  state  of  danger,  she  had 
touched  upon  the  sand,  and  she  had  got  over  it.  I  consider  it 
to  be  to  a  certain  extent  a  case  of  salvage,  but  one  attended 
with  no  great  labour  or  exertion,  at  the  same  time  requiring 
skill,  and  a  knowledge  of  the  locality ;  and  I  think  it  was  con- 
'  ducted  witb  great  proprie^.  Is  there  anything  to  indnoe  the 
Court  to  give  a  sum  more  coDslderable  than  the  tender  of  £50  f 
In  the  first  place,  the  Court  bas  to  consider  what  has  been  the 
loss  which  the  salvors  have  experienced  in  deserting  their  oc- 
cupation  of  fishing,  and  rendering  this  service.  This  latter 
circumstance  is  one  to  be  treated  with  some  tenderness,  but  the 
principle  of  taking  into  account  the  loss  they  have  sustained  Is 
not  to  be  carried  too  f»T.  I  entirely  agr««f  that  if  the  represeo- 
tatioos  of  the  salvors  as  to  the  great  loss  they  have  suffered  Is 
true,  considering  the  services  tliey  were  called  upon  to  reudnv 
they  ought  not  to  have  taken  charge  of  the  vessel  without 
having  stated  to  the  captain  tite  sum  they  would  ask,  I  wish 
it  to  be  distinctly  understood,  as  these  cases  seem  to  be  multl- 
I^yiug,  that  if  persons  engaged  In  flshing  are  employed  in  a  ser- 
^ce  of  this  descriptioi,  which  is  not  resfiy  fanportant,  and  after- 
wards think  they  can  Indoee  the  Court  to  give  them  any  possi- 
ble amount  of  profit  which  they  Uiink  they  ml^t  have  acquired, 
they  had  better  go  on  with  the  latter,  aud  not  aflbrd  their  ser- 
vices. In  cases  of  imminent  danger,  whatever  amount  of  gain 
they  would  have  acquired  by  fishing,  woold  undoubtedly  be 
taken  Into  consideration,  but  not  in  cases  such  as  that  now  be- 
fore me.  I  shall  giva  the  sun  of  £100  in  this  case,  b«t  ooi  in 
future." 


174. — Boaoass  v.  BoroesSj  18th  March  1868 — 
17  Eng.  Jut.  292.  (Ch.  App.) 

Interdict — Trade  Mark,  Rigbt  to — A  person  who  mannfacturee 
en  article  grown  famous  ia  the  market  mder  his  name,  is  not 
entitled  to  an  interdict  to  prevent  another  person  of  the  same 
name,  who  manufactures  a  similar  article,  and  caltt  it  bg  the 
same  name,  from  selling  it,  if  acting  bona  fide. 
Burgess,  father  and  son,  had  carried  ou  business  as  Italian 

warehousemen  at  1U7  Strand,  London,  for  about  a  century. 

Amongst  other  articles  sold  by  them,  was  a  fish  sauce  called 
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**  RMOce  of  AnchoriM,"  and  bo  famotia  had  it  tieoome,  that 
"  BniigeM'  EaiieDce"  wu  In  eTcrybody's  month.  1>itterly,  th« 
flm  ci  "  Barfcen  and  Son  "  had  coDBisted  of  William  Uobert 
BorgfiMR  {the  plaintiff)  alone,  who  had  employed  one  of  bin  ron^ 
the  defendanC  William  Harding  Bargeai,  at  a  salary.  They, 
howerer,  quanelled  in  Uay  1851,  when  the  Bon  left  his  bither'a 
aerfictt,  and  commeaceU  hnslnen  on  his  own  acconnt  as  an 
UallMi  wMeboDMfmu),  at  86  King  William  Street,  City>  Lod- 
ilon.  Re  painted  over  his  shop  front  the  words  "  W.  B.  Bor- 
geflp,  l8t«  of  107  Strand,"  and  on  each  side  of  the  shop  door, 
on  a  metal  plate,  "Bnrgeis'  Flsh-sance  Warehouse,  late  of 
107  Strand."  He  sold  a  flsh-sance  labelled,  and  purporting 
to  be,  "  Burgess'  Bssence  of  Anchories,"  but  at  a  lower  price 
than  that  charged  by  his  father.  He  also  sold  the  sauce  in 
bottles  of  the  same  sise  and  shape,  and  the  labelK,  wrappers 
aad  cataJognes,  were,  as  nearly  as  possible,  close  copies  of 
tliose  used  by  the  Cather.  The  fother  applied  to  the  Court  of 
Chanoery  for  an  injunction  to  prevent  the  son  selling  these 
artlelea,  and  from  osing  the  words  "  Burg^  Essence  of  An- 
vhovies"  on  the  latiels  as  descriptive  of  the  article  sold,  and 
aluo  fVom  ooDtimting  on  his  shop  bout  and  ^des,  "  loM  of 
107  StiaDd."  The  Y.  a  £iiu&rilv  granted  the  injunction 
aifiu-asoslog  the  words  "  late  <tf  107  Strand"  were  concerned, 
bot  In  no  other  respect.  The  father  appealed  to  the  Lords 
JosUces,  claiming  from  the  Court  to  prevent  the  sale  of  any 
aanee  described,  or  purporting  to  be,  "Burgess^  Essence  of 
Aoebories,"  and  from  using  these  words  on  the  wrappers. 

The  Court  dismissed  the  appeal  with  costs. 

K.  Bna,  h.  t.—**  All  the  Queen's  snbjects  bare  a  rtgbt,  if 
tbey  will,  to  manufoctnre  and  sell  pickles  and  sauces,  and  not 
the  less  that  their  Atthsrt  have  done  no  befbre  them.  All  tlie 
Queen's  subjects  have  a  right  to  sell  them  in  their  own  name, 
nnd  oot  the  less  so,  that  they  bear  the  same  name  as  their 
fitthcr ; — and  nothing  else  has  been  done  in  the  present  case. 
The  defendant  follows  the  same  trade  that  his  father  follows, 
and  has  followed — namely,  a  mann&cturer  and  seller  of 
pickles,  preserve*,  and  sauoes,  among  which  is  one  called 
'  EsseQca  of  Anchovy.'  lie  canies  on  business  in  his  own 
name,  and  sells  essence  of  ancbovy  as  'Burgess  Essence  of 
Auchovy,'  of  which  name  it  is.  Jf  any  orcnmstances  of 
fraud  now  material  had  accompanied,  and  were  continuing 
to  accompany  the  case,  it  would  stand  rety  differently ;  hut, 
as  has  been  very  convctly  said,  the  whole  case  lies  in  what  I 
have  stated ;  and  the  only  ground  of  complaint  is,  the  great 
celebrity  which,  during  many  years,  has  been  possessed  by  the 
elder  U r.  Burgesi'  essence  of  snchovy.  That  does  not  give 
him  such  an  exclusive  right,  such  a  monopoly,  snoh  a  privi- 
lege, as  to  prevent  any  man  from  making  essence  of  ancbovy, 
and  eelling  it  under  his  own  name.  TlMie  is,  therefore,  no 
ground  for  an  it^oncUra." 


175. — AiNSLiE  V.  SiHS;  15th  April  1853 — 
21  L.  T.  122,  {M.BO 
Foreign — Mandatory — Scotsman  suing  in  England — A  SeoU- 

man  going  to  JSngtand  to  earrg  on  o  nit,  mtiit  nattilMeu  yivt 

lecHritgJor  mU,  unUn  ht  ihew  that  h»  hat  goM  then  bona  fldt', 

and  Ml  tdkm  lodging$for  a  de/uuta  period. 

Plaintiff  was  eairybig  on  bnslDess  in  Fort-William,  loTeniess- 
shire,  and  r^sed  asnit  in  Chancery,  in  England,  descriMng  him- 
self as  of  Fort>Wlltiam,  but  now  residing  at  No.  8  Edmund 
Fluce,  Aldentgate  Street,  London.  It  appeared  he  had  occupied 
l»>lgings  at  the  latter  address  for  a  short  time  previous  to  rais- 
ing the  suit,  and  was  still  occupying  them,  but  had  not  taken 
them  for  any  flzed  period.  The  defendant  called  upon  him  to 
find  security. 

The  XaaUr  ^  Iht  JtoUt.— "The  question  I  have  to  dedde  is, 
whether  the  plunliS  hai  such  a  residence  within  the  jurisdic- 
tion, as  that  the  de^ndant  may  know  where  he  can  ftnd  him  if 
it  should  be  necessary  ; ,  and  I  think  he  has  Rot^  I  give  no 
opinion,  that  a  plaintiff  taking  up  his  residents  here  in  furnished 
lodgings  (br  a  stated  period,  miut  give  security  for  costs ;  but 
the  plaintiff,  who  ia  domiciled  in  Scotland,  has  nut  done  tliis ; 
and,  in  the  absence  of  any  evldenee  upon  the  snfaject,  the  Uct 
may  be,  that  he  has  come  to  England  for  the  express  purpose 
of  avoiding  giving  security.  If  a  plaintiff  reiidine  abroad 
conid,  by  such  a  proceeding,  avoid  giving  seearity,  he  might 
come  over  temporarily  from  time  to  time,  as  he  fouud  it  nccet- 


saiy  fbr  any  proceeding.'  As  tbeie  is  no  erifaw  ilu ii* 
plaintiff  has  come  to  England  for  a  sabitaotial  penDinu  A- 
ject,  I  must  order  that  he  give  security  for  cwta." 

[The  above  shews  the  practice  in  the  Court  of  CluKeiT.  A< 
tn  the  similar  practioe  in  the  Commoa  Law  Gonitt,  m  an, 
TtHMtn  r.  PaqfieOj  pXo.  U),  19.] 


176.— Glen  v.  Lewis,  26th  April  1853- 
21  L.  T.  115,  (Exch.) 

Fire  Insnraaee— Bfcaeh  ef  Conditions— Ctranntam  rln; 
the  policy  hoeing  provided  fi>r  the  «se  (m  gni»s  "Mis} 
eteam-engine  in  a  Cabi*etmQker't  premtet,  and  m  njiu  W 
in;  been  introduced  (without  notice)  by  way  of  txptrieal,! 
jve  took  piaee — Held  the  ineuranee  eompam/  vert  utlielk 

The  plaintiff  was  a  cabfoetmaker,  who  Insared  biipn^ 
asainst  fire  with  Uie  defendants.  The  policy  iwtr  i^v 
tained  this  injanctioB,  that  "  In  case  of  any  altentiaQ  la 
mnde  in  the  buihling  losored,  or  of  any  BtesiiH«Dpiie,R 
kiln,  furnace,  oveu,  or  of  any  other  descriptioo  ot  Sn^ 
being  introduced,  or  of  any  trade,  businets,  pnww  or 
Uon  being  carded  on,  or  goods  deposited  tb«tlD, « 
making  of  any  commnnication  from  one  bdldiniitouiKfe. 
notice  thereof  must  be  given ;  and  every  such  altentiiitsii 
.  be  allowed  by  indorsement  on  the  policy,  aod  taj  tost^ 
mlums  which  the  alteration  may  oa»aion, most bt[ut;id 
unless  such  notice  be  given,  such  jjrcmium  paid,  udiaiii- 
doTBement  made,  no  benedt  shotdd  arise  to  the  imd  h 
case  of  loss." 

The  plaintiff  subsequently  placed  BsmsUsteam^i^ 
a  boiler  attached,  on  the  premises  Insured,  ui  w^  th 
engine  there,  in  a  heated  state,  for  the  purpose ift*^' 
lathe — not  in  the  course  of  his  burincss,  but  for  tbe  W^* 
ascertaining,  by  way  ot  experiment,  whether  H  em* 
worth  his  while  to  buy  it  to  be  used  In  thst  Mew  V 
engine  had  been  on  the  premises  several  dsyl,**!  do  m 
had  been  given  to  tbe  company  ;  aud  ^tle  tbe  eopm9 
tinued  there,  a  fire  happened — wliethcr  In  conRqKDcei^ 
did  not  appear.  Plaintiff  sued  tlie  compmj  «> 
contending,  that  as  the  engine  was  not  intrMiicediww 
In  the  way  of  his  trade,  no  notice  was  DecesWTi*™" 
not  violated  tbe  above  condition. 

Tbe  Court  of  Ezcheqoer  held  that  the  condition  M 
violated,  and  tliat  the  company  were  net  liable. 

Parke  B.— "These  conditions  are  to  be 
between  tbe  parties,  and  we  must  endeavonr  to  i« 
their  meaning  by  adopting  the  ordinary  rules  of  '^'^^ 
Now,  the  clause  clearly  implied,  that  the  simple  "".'""^ 
of  a  steam-engine  witliout  having  fire  applied  to  iL'^^ 
affect  the  poUcy ;  but  it  will  If  fire  Is  put  to  ii-DOt!ii=f 
said  about  the  intention  of  the  parties  as  to  tbe  pw"^ 
of  it.   If  it  be  used,  tbe  danger  is  precisely  tl.e  suwj^ 
whatever  object  it  is  used.   It  seems  to  us,  "'""^TL-i 
difference  whether  it  is  nwtl  r,a  trial  withwat  t"*^^^ 
of  ascertaining  wb.M  ti  h.\\i\l  sovceed  T''?'w4(*i 
proved  means  of  carrjiiijj  on  tlm  party's  1)iain«*!  , 
make  any  differenee.  tfaftVU  is  used  for  a  Ici  f;  ^ 
timw.   The  term***  th«  cofldlUons  ipplj        I"'  , 
of  a  Bteam-eng^H  in  r  liL-atM  state  »'  ^,,^1'.. 
notice  to  tbe  compauy.  ko  as  t«  afford  aa  flrt'^'^'™'^^,,  : 
to  ascertain  whettir-r  it  will  ifitrt-nse  tlie 


clause  mentioned  ].!.ivi,l,  .1,  Utot  liverj  "^^"^^  l^yl^ 
allowedby  Indonameiit  or  th«  policy,  *  -1 
and  if  not,  no  beutit  irili  «riH  to  the  lj«"H^'ijf  ™V 


ana  u  not,  no  oeuns  wiu  ^nw  lue  u™-^  ■  ^^j^.- 
Tho  expression  •alteratloii'  Is  fnawurstci  '"^"^[jci: 
means  to  embrace  nl!  tliu  dirciioistancc*  7'*"*^-  ■^rii* 
though  they  are  not,  profitrly  Bpt-akinir.  '^"'l^lTjI&f^ 
pears  to  be  the  naiuriil  uimI  ordLuary  cuWlffl^wo'Tjioj 
of  tbe  contract,  and  it  liir  froinuurea«>aKvH- 
which  are  unqoestionably  likely  to  ZftB* 
paoy  stipulate  for  notice  uta'd**' 
consider  whether  to  contlnne  tbelrlliHIItr.  If?^!^^  ^' 
terms.  IFhere  is  ii&t  a  word  to  confine  ibf  "t,^^hi"ti^ 
steam-engine  to  its  use  u  an  iD^lniuitEit  i^'j,^' 
ing  on  the  bosinw  In  the  Pm4i«tAlavm^YA 
therefore  for  the  dSlsiaiM&py  Vs^^^Og  IL 
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177.— Heath  v.  Liwis,  4th  May  1853—21  L.  T.  134, 
(Ch.  App.) 

Will — Reatnint  on  Marriage — Ttitator  dineted  m  mutuilu  to 
be  pmd  to  Ann  K.  durtMg  ker  naturai  l^e,  "\f  Ju  akall  to 
long  Ttmain  tote  and  mmmrUd."  Hell)  that  the  amuuly  eeaied 
WMM  ehe  married. 

Henry  Heatb,  by  will,  gare  his  property  to  tnuteet,  to  be 
converted  into  money,  directinji  them,  mter  alia,  out  of  tbo 
proGeedB,  to  pay  au  annuity  of  £100  to  Martha  Bentinck  for 
ber  life;  oDa  finally,  he  directed,  tliat  if  Hias  Aon  King,  the 
niece  of  the  said  Martha  Bentlack.  Hhoald  be  living  and  un. 
married  at  the  decease  of  tho  said  Martha  Bentinck,  the  trus- 
tttW  Bboold^asatUFtlwriiMrk  of  his  lenso  of  the  obligation 
TAtd,  Uaitbia  BoDtiock  had  conferred  on  him  by  ber  great  at 
ttiotion  and  cats,  pay  to  tkw  said  Jlary  Aon  King  the  sain  of 
£2. :  10s.  per  calendar  month,  making  £80  a  year  during  thu 
term  of  bet  natural  life,  if  she  should  so  loag  reioaia  sole  and 
unmarried,  the  first  payment  thereof  to  be  made  at  the  end  of 
one  calendar  month  after  the  deoease  of  the  nid  Martha  Ben- 
Unck.  After  testator's  death,  Ut&  Uarftba  Bentinok  died  In 
1648,  and  Miss  King  was  paid  the  £2 :  \0t.  per  month  Ull  1848, 
when  she  married.  The  qoestioa  then  came  to  be,  whether 
she  was  still  entitled  to  the  annuity. 
The  liordt  Jusiieat  iield  she  was  not. 

Knight  Bruce,  L.  J. — It  must  be  agreed  on  all  handfi,  that  by 
the  English  law,  it  Is  competent  to  a  man  to  give  an  annuity 
to  a  nngle  woman  io  this  maanrr — to  enjoy  it  until  she  shall 
die  or  marry,  whichever  <^  these  two  events  shall  firrt  or  alone 
happen.  All  men  agree,  that  !f  the  legatee  marry,  the  annnity 
will  tberenpon  cease ;  but  there  is  this  proposition — a  pro- 
position, if  true,  (and  I  do  not  deny  that  it  may  be  true),  not 
very  creditable  to  the  consistency  or  reason  of  the  English 
law — that  if  you  give  aa  annuity  to  a  single  woman  for  ber 
life,  and  aftermirds  dedare  that  if  she  shiUl  marry,  the  annuity 
shall  be  forfeited,  that  Is,  void,  and  she  may  marry  as  often  as 
the  wiU,  and  retain  the  annuity.  8uoh,and  so  extraordinary, 
is  said  (apd  perhaps  with  tmth)  to  be  toe  state  of  the  English 
law.  The  question  beCnre  us  is,  to  which  of  those  two  classes 
the  gift  in  this  will  bulongs,  l>«^ng  a  gift  of  an  annuity  to  a 
siugle  loc^  during  the  term  of  her  natural  life,  if  the  shall  so 
long  remaia  sola  wd  anmairied ;  the  tanguage  being  the 
technical  and  proper  language  oC  limitaUon,  as  distinguished 
from  a  condition  long  adopted  by  the  Euglirii  law,  and  fami- 
liar to  every  one.  I  am,  both  on  precedent  and  upon  reason, 
of  opinion,  that  this  Is  a  limitation  as  distinguished  from  a 
condition  ;  that  it  belongs,  to  tho  former  of  the  two  classes  I 
have  uentiouttd  i'and  that  the  annuity  ceased  when  this  lady 
married." 


178.— Pabeeb  u.  FAUBBROTnER,  24th  May  1853— 
21  L.  T.  128,  (C.  P.) 

Culpa— Auctioneer  Miideiciibing  Properfy — An  auetionetr, 
in  telling  a  home,  mitdetcribed  it  at  of  three  intlead  of  two 
ttoriei,  whereby,  under  the  articlet  of  roup,  the  owner  had  to 
give  the  purchaser  eompentation^  Held  that  the  auctioneer 
wot  liable  in  damagei  to  the  teller,  to  the  amount  cff  tuch  com- 
pentation. 

Plaintifi;  through  his  attorney,  employed  the  defendant  to  sell 
two  houses  by  auotiou,  and  prepare  a  descriptioo  of  them,  and 
defendant,  in  doing  so,  miadMcrlbed  them,  stating  that  they 
contained  three  stories,  whereas  thc^'  contained  only  two.  One 
of  the  articles  of  roup  stated,  that  compensation  was  to  be 
made  to  the  purchaser  for  any  error  in  the  description.  One 
Eeonet  purchased  the  housep,  and  afterwudi  claimed  and  ob- 
tained £40  odds  by  way  of  oompensatioQ  for  the  mistake  from 
the  seller.  The  seller  then  sued  the  aoctkmeer,  alleging  that 
It  was  owing  to  the  negligenoe  of  defhndant  in  preparing  the 
description,  that  tlia  purchaser  was  misled,  and  that  thus  the 
property  was  not  sold  so  advontngeouiily  as  it  should  have 
been.  The  jury  found  for  plaiutiflf  the  £40  odds.  On  moving 
afterwards  to  reduce  the  damages  to  nominal  damages,  it  was 
contended  for  defend«ut,tliat  as  the  seller  must  only  have  been 
compelled  to  refund  tlw  eiuesa  oTsr  the  true  TiUne,  dw  nds- 
lake  oansed  no  injury  to  the  sdler. 

The  Court  of  Commoo  Pleas  sustained  the  verdict,  and  re> 
fused  to  reduce  it  to  a  nominal  sum. 


MauleJ. — "The  sale  of  the  houses  might  have  been  damaged, 
because  those  who  wanted  a  two-storied  house  would  be  kept 
away>  and  the  oompetition  would  not  be  so  great.  If  a  person 
wanted  a  two-storied  house,  be  might,  and,  if  be  were  piudenl^ 
wouM  pve  more  fi^  a  tworstoried  boose,  whidi  he  wanted, 
than  for  a  three>storIed  house,  which  he  did  not  ' want.  But 
the  Jury  probably  thought,  that  Bennet  went  to  the  sale,  having 
fixed  in  his  own  muid  a  limit  of  what  he  would  give,  ai^  would 
have  gone  to  that  limit  whether  the  house  hud  been  misde- 
scrlbed  or  not;  hut  tliat  he,  being  a  sharp  man,  and  finding  ho, 
bad  a  claim  for  compensation,  insisted  upon  it,  and  oompellcd 
the  ploinUfftopay,  and  that  this  was  through  tlie  fhult  and 
negligence  of  the  defendant,  who  bad  not  described  the  house 
aright.  If  Bennet  knew  that  the  house  was  a  two-storied  «ie, 
and  yet  bought  it,  there  might  have  been  some  one  rise 
there  who  would  have  given  for  it,  as  a  two-storied  house,  as 
much,  within  a  pound  or  so,  as  he  did.  At  all  events,  the  plidn- 
tift  is  pot  to  the  paiu  of  refunding,  which  i&  itself  a  very  cruel 
operauoa." 


179.— Tbhplb  v.  Pollkw,  26th  Jan.  1853— 
2a  L.J.  151,  (Exch.) 

Bill  of  Exchange — Blank  Acceptance — bow  long  after  the  bill 
may  be  filled  up — A  tigned  a  blank  promitton/  note,  and  it 
wat  not  filled  up  till  tix  j/tart  ajttr^  when  an  uutoeent  indortee 
tued  A — Held  it  woe  for  the  jmy  to  soy,  whether  the  note 
had  been  filled  up  within  a  reatonable  time. 
In  1B46  defendant  was  imprisoned  for  debt,  when,  haarin^ 
one  of  hi*  children  was  dangerously  ill.  he  gave  to  the  plaintiff's 
attorney  a  blank  promissory -note  with  his  signature  only,  in 
order  to  be  released.   On  20th  October  1852,  the  person  who 
got  the  note  filled  it  up,  payable  one  month  after  date,  and  tn- 
dorsed  it.    An  Innocent  indorsee  then  sued  defendant,  who 
knew  nothing  of  its  being  filled  up  till  the  action  was  brought. 
His  defenoB  was,  that  he  did  not  make  the  note.  At  Um  trial, 
^e  jury  found  that  it  had  been  filled  np  within  a  reasonable 
time  after  it  was  givm.    On  moving  for  a  new  trial  on  tlie 
ground  of  misdirection,  it  was  contended,  that  authority  to  fill 
it  up  could  not  be  presumed  after  the  lapse  of  so  many  years, 
and  that  the  jury  ought  to  have  been  told  so. 

The  Court  of  Exchequer  lirid  the  jury  had  been  properly 
directed. 

Folhdt  C.B.-»"  Tbe  new  trial  was  aoi^t  tar  inter  aUa  on 
the  ground,  that  it  ought  to  have  been  a  direction  given  to  the 
jury,  that  it  was  unreasonable  that  the  blank  paper  should 
be  filled  up  after  so  long  an  Interval.  We  are  of  opinion  tbnt 
there  is  no  foundation  on  that  ground  for  a  new  trial.  The 
matter  was  left  to  the  jury.  It  was  entirely  a  question  for 
them,  what  was  reasonable  under  the  cirvumstanoea,  and  they 
found  In  &vour  of  the  plaintiff  and  correctly  enough,  especially 
and  rather  because  the  plaintiff  was  undoubtedly  an  innocent 
indorsee,  who  had  no  notion  whatever  that  there  was  any 
fraud,  or  any  irregularity  that  could  be  imputed  to  the  defen- 
dant." 

{|See  Mulhill  ■>.  Neville,  si^ra,p.  22 (No.  105),  wherethc  same 
pomt  was  first  raised,  bat  left  nndecued] 


180. — RowB  V.  Tipper,  27th  Jan.  1833 — 
22  L.J.  13j,(G.  p.) 

Bill  of  Exchange — Notice  of  Dishonour.Remote  Indorser— . 
If  the  holder  of  a  bill  teekt  to  avail  himeelf  of  notice  ofditho- 
nour  given  bg  him  to  a  remote  isiforser,  he  mutt  have  given  it 
within  the  Ime  within  which  he  would  have  been  required  to 
give  it  to  ha  own  iemediate  indor»er, 

Oreeu  drew  a  bill  on  Knight  &  Co,  payable  at  four  months 
after  date,  uid  iudorsed  the  bill  to  defendant,  who  indorsed  to 
Abley,  who  indursed  to  plaintiff  before  the  same  became  due. 
It  became  due  on  Baturday  19th  November,  on  which  day 
plaintiff  (tbe  holder)  presented  It  for  payment,  when  it  was  dis- 
hcmonred.  On  Monday  17th  November,  plaintiff  gave  due  no- 
tioe  of  dishonour  to  Atuey,  who  gave  no  noUce  to  defendant ; 
but  UD  Tuesday  18th  November,  plaintiff  {mSQ  notice  to  defeo- 
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DIGEST  OF  ENOLISH  DECISIONS 


TheOonrtof  Oommon  Pleas  held  the  notice  wai  not  firtime. 

Jerm$  C.  J.—*'  I  am  of  opinion,  that  If  the  holder  of  a  bill  of 
exchange  seeka  to  avail  himself  of  notice  of  dishonour  given  by 
him  to  a  remote  indoreer,  he  must  hare  ^ren  it  wlthta  the 
time  within  which  lie  would  hare  been  required  to  give  it  to 
hia  own  immediate  indorser;  and  that  he  cannot  avail  liioMelf 
of  the  Uchet  (n^Ugooce)  of  an  indorser  to  whom  he  may  hare 
given  due  notice  to  extend  the  time.  For,  if  be  might,  then,  in 
case  of  Ults  where  there  are  20  indorsers,  the  holders  might 
wwt  till  the  expiration  of  SO  days,  and  th&o  give  notice  to  the 
first  indorser,  which  it  ii  clear  they  cannot  do.  Dobree  v. 
Eastwood,  S  Car.  &  P.  250,  is  expressly  in  point,  and  deddes, 
^t  the  holder  of  a  dishonoured  bill  mast,  if  lie  resort  to  the 
drawer  in  the  first  instance,  give  him  notice  within  the  aame 
time  that  he  would  be  required  to  give  it  to  his  immediate  in- 
dorser. Bumugh  J.  there  says  : — '  It  is  not  that  the  holder  of 
the  bill  has  as  many  days  as  there  are  indorsers,  but  that  each 
ind<n«er  has  his  own  day.'  The  present  case  is  not  distin- 
goishable  fhim  that.  It  is  true  that  notice  of  dishonour  need 
not  be  given  by  the  holder,  hot  tbat  he  may  avail  himself  of 
no^  g^ven  in  doe  time  anj  par^  to  the  bUL  HM  was 
decided  in  Chapman  v.  Keane,  3  Ad.  &  £U.  198;  and  i^inteB., 
commenting  oo  that  case  in  Barriion  v  Ratcoe,  16  Mees.  & 
W.  231,  say»— "The  notice  by  the  terms  of  the  rule,  as  laid 
down  by  the  Q.  B.,  most  be  ^^ven  in  due  time  by  the  party  to 
the  bill,  that  Is,  in  dne  time  if  he  himself  were  suing.'  The 
notice  in  this  case  upon  wbidi  the  plaintiff  relies,  is  his  own 
notice  and  ho  moat  shew  that  he  gave  that  in  due  time.  He 
faas  ihawn  that  he  gave  doe  notice  to  Abl«y,  but  not  that  he 
gave  dne  notice  to  the  defendant ;  and  I  am  (if  opinbn,  that  he 
thus  dincharged  the  defendant  by  his  own  laches." 

Mau/«  J.—"  The  rule  li,  that  the  party  other  than  the  ac- 
ceptors ought  to  be  charged  upon  a  bill,  is  entitled  to  notice  of 
dishonour  within  a  reasonable  time.  Where  both  parties  live 
in  the  aame  town,  it  has  been  said  tbat  notice  must  be  given  in 
time,  to  be  received  in  the  course  of  the  day  next  afler  the 
disbononr,  or  after  the  party  sending  the  notice  had  himself 
received  notice  of  dishonour.  Each  indorsee  has  'his  own 
day.'  He  is  required  to  use  due  diligence ;  he  is  not  bound 
tu  abandon  all  other  business  the  instant  he  receives  notice, 
and  set  about  giviag  notice  to  others.  "To  avoid  going  into  nice 
diatinetions  as  to  the  time  of  day  at  which  be  received  notice, 
and  as  to  bow  soon  after  he  might  have  sent  off  notice,  a  rule 
has  been  esublished,  that  he  may  wait  till  the  next  day,  and 
then  give  notice.  Tlie  rule  however  is,  not  that  be  is  to  have 
a  day  only,  and  no  more,  but  tbat  he  is  to  hare  so  much  time 
as  will  enable  him  to  give  notice  with  .due  diligence;  and  ne 
matter  how  much  time  has  been  occupied  in  giving  notice,  if 
there  has  been  no  want  of  due  diligence,  the  notice  will  be  in 
proper  time.  As  between  the  holder  and  a  remote  indorsee,  a 
notice  of  dishonour  is  snffldeat,  if  due  diligence  has  been  used 
between  all  the  intermediate  parties.  It  is  Tery  clear  tiiat  here 
due  diligence  has  not  been  oied,  and  that  the  notice  is  not 
nfficient." 


181.— E.  V.  Wblman,  7th  May  1853—  22  L.  J.  118, 
(M.  C.)  (Or.  App.) 

False  Pretences— Repreteiitations  at  Difierent  TimeB_./^  is 
/or  the  jury  to  toy,  whether  repreeenlatioiu  made  at  different 
timet  may  be  taiem  together,  so  as  to  eonttitute  one  eotUinuing 
repretentatUM. 

Panel  was  indicted  for  obtaining  money  1^  false  pretences. 
In  July  1860  he  called  at  the  house  of  Jane  Jackson,  then 
married,  but  since  a  widow.  He  hod  some  card^  with  blm  ; 
he  said  be  belonged  to  a  club,  and  was  canvassing  for  mem. 
Iters ;  it  was  called  "  The  Instant  Club ;"  it  was  a  very  strong 
club  ;  they  had  about  £7000  in  the  bank  ;  it  was  a  very  ex- 
cellent society — a  strong  club — \-ery  respectable.  Jane  Jack> 
son  at  that  time  declined  to  enter.  Panel  called  wain  a 
month  afterwards;  he  still  praised  the  club,  bnt  did  not 
Bpuk  of  the  £7000  in  the  bank.  Urs.  Jackson,  at  the  second 
visit,  entered  herself,  bnsband,  aud  daughter,  as  members, 
which  she  would  not  bare  done  haa  she  not  believed  the  club 
was  respectable,  and  bad  the  above  som  in  the  bank.  The 
club,  it  was  found,  never  hod  such  a  sum,  or  any  mm.  In  the 
bank.  Mrs.  Jackson  had  paid  8d.,  her  sabscription,  but  she 
did  not  get  any  money  flrom  the  dub,  when  she  afterwords 


was  in  a  portion  to  doim  It.  Panel  was  indicted  for  obtain, 
ing  the  8d.  under  &lse  pretences.  The  joty  found  him  gv%, 
but  the  Judge  reserved  the  case  for  the  opinion  of  the  Jadfti 
as  to  the  validity  of  the  conviction. 

The  Court  of  Criminal  Appeal  held  tfae  conviction  right. 

Jtrvie  0.  J. — "  I  think  the  Judge  was  right  in  tdling  the 
jury,  that  they  might  conrider  whoi  pasRd  at  tiie  first  and 
second  meetings,  as  (me  ctmtinidng  repicientetiMi.  No  ckmbt 
the  two  repreeentations  were  capable  of  being'  ooimeeM; 
whether  they  were  so  connected,  was  a  qoMtion  of  Hct,  «• 
which  the  jury  were  to  determine.   The  otlier  qnestioa  ii, 
whether,  on  the  facts  stated,  there  was  a  case  to  go  to  ttu  jwy. 
Assuming  that  the  jury  might  oonnect  the  two  st&tcmoiu 
together,  I  think  (hot  tiiere  was  »  caao  to  go  to  tbem.  T» 
support  an  indictment  for  folse  pretences,  were  nmst  be  s 
knowingly  false  statement  of  a  supposed  bygone  or  ezistiag 
fact,  made  with  intent  to  defraud,  and  an  obtaining  of  tbc 
money  by  means  of  that  representation.   Here  there  va«  the 
repreeentation,  that  the  society  bad  £7000  in  the  baok- 
a  statement  of  what  was  untme-^hich,  if  it  were  tme,  «ifi 
fact  which  was  calcohited  to  ban  iBflwncwl  Uie  miod  of  ir 
party  to  whom  It  was  madi^  and  wbicfa  tbe  jury  taania 
influenoa  It." 


182. — ^Rbad  v.  Gokbb,  Ist  Jane  1853 — 
21  L.  T.  156,  (C.  P.) 

Assault — Threatening  to  break  a  mane  neek,  if  hedat'litnt 
the  premitee,  and  conduct  in  keeping  with  *mch  threat,  emant 
to  an  ataault. 

Plaintiff,  a  printer,  had  borrowed  money  from  deMsnt  to 
ttstist  him  in  the  bnsiness,  which  was  afterwards  ctnied  ob  bf 
them  Jointly.   They  quarrelled,  liowtTer, — one  aOegiac  (bat 
the  business  had  been  sold  out  aud  out  to  him.  and  tbe  (Abet 
contra.   Plaintiff  one  rlay  refused  to  leave  the  premioM,  «b»<^ 
upon  defendant  brought  in  three  or  four  men,  and  then 
plaintiff,  if  he  did  not  go  out,  he  (defendant]  woflid  break  it 
neck ;  and  the  men  tnuked  up  tbelr  sleeves  and  Mnromidn 
defendant  in  a  threatening  manner,  so  that  he  went  oat.  b 
then  bronght  an  action  for  assault. 

The  Court  of  Oommon  l^eos  held,  that  the  tneUi^^  W 
sleeves  in  the  manner  stated,  togMber  with  the  other  cinw- 
stances,  was  an  assault. 


188.— B.  V.  White,  4th  June  1853—21  L.  T.  159, 
(Cr.  App.) 

Theft  of  Oas — Amotio — Possession — A.  paid  for  gam  scw^ 
to  meter,  and  he  innert^  into  hi»  otcn  entratce-pipe  mtW 
pipe,  which  enabled  htm  to  conauwie  gas  witktnu  tie  pm^eif 
through  the  meter — Held  guilty  o  f  larceny  of  the  ga*. 
The  prisoner  was  indicted  at  Berwick-upon-Tweed  for  steal 
ing  5000  cubic  feet  of  corbnretted  hydrogen  gas,  of  the  goodi 
of  Oswald  and  others,  the  Berwick  Oos  Co.   The  prisoner  bad 
contracted  with  the  companyfor  a  supply  ofgan,  to  be  pud  fix 
by  meter.  The  meter,  as  is  usual,  was  hired  from  the  eompeiiT. 
and  the  entrance-pipe  into  prisoner's  hous^  was  bis  own  pro- 
perty. The  prisoner  had  thecontrol  of  thestopcock  at  the  meter 
b^  which  the  gas  was  admitted  into  it  tbrongh  the  entrancr 
pipe,  and  be  paid  only  for  what  gas  passed  through  the  iiKt«r 
At  a  point  of  the  entrance-pipe  before  It  reached  the  met^. 
he  Introduced  a  connectlnt;  pipe  with  a  stop-cock,  by  whidi 
he  conveyed      to  his  burners  without  i  ts  passing  throi^fa  tbe 
meter,  and  this  was  done  without  tfae  knowledge  or  oonaecit 
the  company.   It  was  contended  for  the  prisoner,  tbat  tbe  en- 
trance-pipe into  which  the  gas  passed  from  tbe  main  of  tbe  eoa- 
pany,  being  the  property  of  the  prisoner,  be  was  fai  lawAd  p^ 
session  of  the  gas  by  the  consent  of  the  company,  as  »~»n  aait 
bad  been  let  into  his  entrance-pipe  out  of  their  main,  asd 
that  his  diverting  the  gas  in  its  course  to  tbe  meter  wm  act 


an  act  of  larceny,  though  it  might  be  cheating.  Tfae  jwr 
found  the  prisoner  guilty ;  but  the  Conrt  reserved  the  — ~- 


for  tbe  opinioD  of  the  JiNgf^z^cl  b~  ^ 
The  Conrt  of  Criminal  Appeal  heid  tb 


e  conviction  r^^it 


HAVING  EEFERENCE  TO  SCOTCH  LAW. 
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Ijoird  CtmpbeU  C.  J. — "  I  think  the  oonvictioD  ought  to  be 
affirmed.  Is  there  here  a  fcloniowaepoTtation  f  Ko  one  who 
looki  ftt  the  AKts  can  doabt  it.  The  gas,  no  donbt,  is  supplied 
to  a  Teasel  which  is  the  property  of  the  prisoner ;  bat  the 
posMadon  was  itiU  Id  tlie  company.  Then,  being  in  the  pos- 
seaidon^f  tba  company,  and  thdr  property^  it  is  taken  away 
ammo  fiamuU  by  the  prisoner.  If  the  property  remains  in 
the  company  nntil  it  lias  passed  the  mater — which  the  jury 
fouad  to  be  the  case — then  to  take  it  before  it  hu  passed  the 
meter  constitates  an  asportation.  If  the  asportation  was 
with  a  frandolent  Intent— and  this  the  jury  have  found-4t 
was  laiceny." 


Id4.— TuBNSB  &  Another  v.  Evans,  6th  June  1853 — 
21  U  T.  168,  (Q.  B.) 

It«f  trtinc  on  Trade — Carrying  on  Basineis — Stipalation— Con- 
struetron — An  tigrmmtxt      A  mot  to  carry  on  ^tintu  igr 
"  &im$4clf,  agextt,  or  othen^  Aomoevsr,  either  direPify  or  m- 
lUreell^,"  at  C,  prewHtB  kim  from  nppfging  ordert  giwem 
pertont  at  C. 

This  was  an  action  of  damages  for  breach  of  a  contract. 
PlaintiA  boi^t  Uie  lease  of  shop  and  fKoodwill  of  the  defen- 
dant's bndnesB  as  a  wlne-mercbant  In  Camarron,  and  defen- 
dant agreed  that  he  shoutci  not,  nor  would  at  any  time  there- 
after, by  himBelf,  his  partner  or  agent,  or  otherwise  howsoever, 
either  directly  or  indirectly,  set  up,  embark  in,  or  carry  on 
the  business  or  trade  of  a  wine  and  spirit^merchant  at  Car- 
narrou  as  aforesaid,  or  at  any  other  town  or  place  within  the 
three  counties  of  Chmiarron,  Angleaea,  and  lierionetb.  De- 
fendant had  afterwards  set  np  business  as  a  wine  and  spirit- 
mercbaot  at  Chester,  which  was  not  within  the  three  prohi- 
bited counties,  and  be  had  no  other  place  of  businem  within 
these  counties,  but  be  had  often  supplied  wioes  and  spirits  to 

e arsons  in  Carnurron,  in  pureaanca  of  orders  Rolicited  by 
iniself  or  his  agente,  PlaiotiEfo  sued  him  for  damages  on 
the  ground  that  this  was  a  breach  of  the  agreement,  being  a 
"  oanying  on  "  of  budnen.  On  the  other  hand,  defendant 
contended,  that  be  only  carried  on  badness  at  Chester,  in 
respect  of  which  locality  he  had  his  Excise  license. 

The  Court  of  Queen's  Bench  held  the  oontioct  had  been 
broken. 

LofdCampbell  C  J. — "  On  a  just  conBtruction  of  this  cove- 
nant, I  think  that  it  may  be  broken  by  the  defendant  although 
he  has  no  place  of  business,  warehouse,  counting-house,  or 
rellars  at  Oarnarvon,  or  Id  any  of  the  prohibited  counties. 
We  most  look  at  the  circumstances  under  which  the  parties 
coTononted,  and  the  lanpnJagc  which  they  used  ;  and  we  are 
not  confined  to  look  at  the  nature  of  the  business  of  a  wine- 
merchant,  as  it  is  limited  by  the  Excise  laws,  or  as  it  would 
be  nnderstood  in  an  indenture  of  apprenticeship.  I  cannot 
believe  that  it  was  intended  that  the  covenanter  was  to  be 
allowed  to  do  what  he  pleased,  so  as  he  did  not  keep  any 
place  of  bnriness,  warehouse,  counting-house  or  cellars,  in  any 
of  the  prohibited  places ;  for  otherwise  the  whole  of  the  agree- 
ment might  be  defeated.  The  covenanter  might  then  be  at 
Carnarvon  every  day  of  the  year,  and  might  solicit  every  one 
of  his  former  cnntomers  for  orders,  and  supply  them  with  wine, 
which  he  himself  might  bring  in  his  own  carts  or  vans,  and 
dtiliver  at  Carnarvon,  and  so  he  might  deprive  tbu  plaintiff 
of  all  the  profits  he  expected  from  the  contract.  I  think,  on 
the  evidence  given  of  the  defendant's  proceedlngf>,  he  did 
directly  carry  on  the  business  of  s  wine-merchant  at  Carnar- 
von. Whether  it  was  at  Carnanron,  or  in  Oarnarvon,  makes 
very  little  difference ;  fbr  both  will  receive  the  same  construc- 
tion.  Our  judgmeat  must  therefore  be  fbr  the  plaintiOfe." 


185. — GiBBB  V.  Frbbmont,  6th  June  1863 — 
21  L.  T.  230,  (Eich.) 

H:ll — Rate  of  Interest^  Foreign — Place  of  Drawing — Lex  Lori 
—  Where  a  bill  U  drawn  at  A,  and  madtpayable  at  B,  and  i» 
diahonoured,  interett  is  payable  at  the  rate  ntuat  at  A,  and 
the  rateo/intereit  it  a  ^tettUm/or  the  Judge,  andnotjor  th<t 

Defendant,  being  a  governor  in  California  in  want  of  money 
for  his  troops,  made  a  note  for  10,000  dollars,  payable  at  Wash- 
iugtoQ  V.  S.,  and  indorsed  to  plaintifib.  It  was  dishonoured  on 
bMoming  due,  and  the  rate  of  iaterest  at  Califbmia  was  mach 
h^er  than  at  Washington.  At  the  trial,  it  became  necessary 
to  ascertain,  according  to  the  rate  of  Interest,  at  which  place 
the  damages  were  to  be  isolated. 

The  Court  of  Exdieqoer  held  the  rate  as  at  California  was 
that  wliii^  was  dn& 

Atderton  B. — The  general  rule  in  all  cases  like  the  prsscot, 
is,  that  tlie  kr  lad  contractut  ts  to  govern  in  the  consttooUon 
of  ^  instrument ;  bat  that  applies  only  when  the  contract  is 
not  express.  If  it  is  special,  it  mast  be  construed  according  to 
the  express  terms  in  which  it  is  framed.  Now  a  bill  drawn  an 
a  third  person,  in  discharge  of  a  present  debt,  is  in  truth  an 
ofEer  by  the  drawer,  that  if  the  payee  will  give  time  for  pay- 
ment, he  will  give  sn  order  on  bis  debtor,  acceptor,  to  pay  a 
given  earn  at  a  given  time  and  place.  The  payee  agrees  to  ac- 
cept this  order,  and  to  give  the  time,  with  a  proviso,  tliat  if  tlw 
acceptor  does  not  pay,  and  he,  the  payee,  or  the  hdder  of  the 
bill,  gives  notice  to  the  drawer  of  that  default,  the  drawer  shall 
pay  him  the  amount  specified  in  the  bill,  with  lawful  interest. 
This  is,  then,  the  o)ntract  between  the  parties.  If  the  interest 
be  expressly,  or  by  necusary  implication,  speoifled  on  the  fiue 
of  the  bill,  then  the  interest  is  governed  by  the  terms  of  the" 
contract  itself ;  but  if  not,  it  seems  to  follow  the  rate  of  interest 
of  the  place  where  the  contract  is  made ; — so  if  the  mode  (^per- 
forming it  be  expressly  or  Impliedly  specified,  as  was  the  case 
in  Rothschild  v.  Currie.  In  the  case  of  a  bill  drawn  at  A,  it 
prima  facie  bears  interest  as  a  debt  at  A,  and  would  be  so  if 
nothing  else  appeared  ;  but  if  that  bill  be  indorsed  at  B,  the 
indrarsee  is  a  new  drawer,  and  it  may  be  a  qaestion,  whether 
this  indorsement  is  a  new  drawing  of  a  bill  at  o,  or  only  a  new 
drawing  of  the  same  bill,  that  is,  a  bill  expressly  made  at  A. 
In  the  former  case,  it  would  carry  interest  at  the  rate  at  B  ;  in 
the  latter,  at  the  rate  at  A ;  and  on  this  subject  we  find  a  dif- 
ference of  opinion  in  the  books.  Ur.  Story  (Conflict  of  Laws, 
§  314,  p.  445)  maintains  the  fimner,  and  Fardessns,  p.  814^ 
maintains  the  latter  opinion.  But  this  case  is  a  contract  at 
San  Francisco,  by  which  the  defendant  undertakes  to  pay  a 
debt  due  there,  at  Wabhington.  That  sum  ts  not  paid ;  the  de- 
fendant's original  liability  then  revives,  on  notice  of  dishonour 
duly  given  to  him  ;  then  the  defendant  has  become  liable  to 
pay,  as  he  was  liable  at  the  first.  At  first  he  was  clearly  to 
have  paid  the  mohey  at  San  Francisco ;  and  If  he  did  not,  he 
would  have  been  liable  to  pay  interest  at  the  usual  rate  in 
California  for  a  period,  as  long  as  the  debt  remained  unpaid  ; — 
that  amount  he  ought  to  pay  now.  This  point  was  expressly 
ruled  in  Allen  v.  Campbell,  6  Moore,  350.  It  is  also  ruled  in 
Cougnn  V.  Banks,  Chitty  on  Bills,  683  ;  and  this  is  not  to  be 
let^  to  the  jury,  for  it  depends  on  the  rule  of  law.  The  amount 
of  interest  at  each  place  is  to  be  so  left — so  is  the  question, 
whether  any  damage  has  been  sustuned  in  payment  of  interest 
at  all ;  fbr  these  are  qaestione  &ct.  Here  the  jury  have 
found  interest  was  due,  and  that  there  was  damage,  which 
ought  to  be  recovered  iu  the  shape  of  interest.  They  also  have 
found  what  the  usual  rate  of  such  interest  is  at  Washington, 
and  what  the  usual  rate  of  such  interest  is  In  California ;  but 
which  rate  is  to  be  adopted  by  them,  is,  we  think,  a  qaestion 
purely  of  law  for  the  direction  of  the  Judge  to  the  jury.  We 
think  tlie  direction  in  Uiis  cose  alionid  hare  been,  that  the 
Califbmian  rate  of  interest  shonld  be  adopted  by  them,  as  the 
contract  was  mode  there ;  and,  therefore,  the  plaintiffb  were 
entitled  to  19  per  cent,  in  addition  tu  the  6  per  cent,  idreody 
allowed. 
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185.— Gibbon  v.  Shall,  3d  June  1853—21  L.  T.  241, 
(Hoiue  of  Lords.) 

Shif^Imitninea— SmwortbiiMH — Tine  Pollde* — In  wyoge 
pcUaw^  tkg  ruh  ti.  that  the  atawerthiiuMB  of  the  $kip  i$  im. 
pUed  at  the  eommtmeement  of  the  voyage ;  h*t  in  tiwte  potieUa, 
wAere  nothing  it  $aid,  the  rule  i»  the  reverse.  Bat  it  it  ttiU 
undecided,  when  the  ship  it  going  to  set  out  on  a  particular 
voyage,  and  a  time  policy  it  tahen  initead  uf  a  voyage  policy, 
whether  leaworthineie  would  be  implied  tU  the  eommeucemeut 
fif  McA  voyage. 

The  ihip  Susan  wu  iniwed  hy  plaintiffs  for  £100,  "on  the 
good  ship,  lost  or  not  lost,  in  port  or  at  sea,  Id  all  trades  and 
services  wfaatsoerer  and  wberesoerer,"  for  13  calendar  monthi, 
commenciog  2&th  September  1848|  aod  ending  S4th  September 
1844.  She  was  lost  within  that  period,  and  the  owner  sued  the 
insurers,  who  pleaded  in  defeoee,  that  the  ship  was  not  sea- 
worthy at  the  oommeDcenieiit  of  the  risk,  or  at  the  making  Uie 
insarance.  The  qnestion  was,  whether  that  was  a  good  defence. 
The  ptrfnt  was  quite  new.  It  was  admitted  tliat  nothing  was 
said  at  the  making  of  the  insurance,  as  to  the  situation  or  con- 
dition of  the  ship 

The  Coart  of  Queen's  Bench  held  the  defence  was  good. 
Bnt  on  awrit  of  error  to  the  Court  of  Exchequer  Chamber, 
this  jadgment  was  reTersed. 

The  House  of  Lords  affirmed  the  judgment  of  the  Exchequer 
Chamber. 

Lord  St.  I^otutrdt. — "  In  a  Toyage  policy,  where  the  contract 
shews  th6  nature  of  the  adventure  from  which  the  intent  of  tli« 
parties  may  be  collected,  the  law  implies  a  condition  of  seawor- 
thiness to  perform  the  voyage.  This  has  long  been  a  settled 
rale ;  but  no  such  rale  has  ever  prevailed  in  regard  to  time 
policies.  You  cannot  im^a  condition  in  this  case,  where 
^  there  is  nothing  on  the  Ikce  of  the  contract  to  warrant  it.  As- 
suming the  ship  to  be  on  a  voyage,  alt  analogy  fails  between 
the  case  of  a  voyage  policy  and  a  time  policy ;  and  the  very 
argument  in  this  case  proves,  that  seaworthiness  is  not  an  im- 

{ilied  condition  in  a  time  policy,  warranted  by  custom  and  al- 
owed  by  law.  Neither  party  can  he  supposed  to  have  known 
the  state  of  the  ship  when  the  risk  commenced,  and  therefore 
it  will  be  anreasoDable  to  imply  a  condition  of  seaworthiness  at 
that  period.  In  the  case  of  a  policy  for  a  voyage  the  condition 
implied  is,  that  she  is  seaworthy  at  the'commeocement  of  the 
voyage,  not  that  she  shall  continue  so.  If,  therefore,  a  time 
policy  upon  a  ship  on  a  voyage  were  to  be  held  to  be  subject 
to  an  implied  cooditloo,  in  analogj  to  the  other  case  it  would 
seem  to  follow,  that  the  underwriter,  who  undertook  to  lodem- 
aify  the  assured  from  the  period  named,  must  take  the  risk  of 
the  state  in  which  the  ship  then  is.  A  voyage  policy  would 
have  coTered  the  royage,  and  any  unworthiness  during  the  voy- 
age would  not  have  affected  the  policy.  A  time  policy  effected 
during  the  voyage  ahoulrl,  I  think,  at  all  events  be  held  to  cast 
the  risk  on  the  underwriter,  Just  as  be  must  have  borne  it  at 
the  period  in  qneation  under  a  voyage  policy.  Analogy  oould 
not  o9  carried  further,  if  even  the  contract  fi»  time  shewed  that 
the  ship  waa  on  a  particular  voyage.  It  was  admitted  in  ar- 
gument, that  the  wear  and  tear  of  the  ship  on  her  voyage  pre- 
viously to  the  commencement  of  the  risk,  must  Ik  allowed  for 
En  the  implied  condition  of  the  seaworlblness ;  but  where  is  the 
line  to  be  drawn  P  If  the  assured  was  guilty  of  any  fraud  or 
concealment,  that  would  of  itself  avoid  the  policy,  ana  therefore 
Che  condition  contended  for  in  time  polldea  is  not  necessary  to 
guard  against  fraud  or  concealment.  If  the  ship  waa  lost  after 
the  commencement  of  the  risk,  viz.  the  25th  September  1S43, 
and  before  the  date  of  the  contract,  the  underwriter  was  to  be 
liable  by  the  terras  of  his  contract  It  is  clear,  therefore,  that 
no  conditioDS  of  seaworthiness  at  the  date  of  the  oootract  can 
be  implied.  Such  a.  condition,  therefiDre,  if  to  be  implied, 
could  in  this  case  only  be  implied  as  at  the  commencement  of 
the  voyage ;  but  there  waa  no  allegation  as  to  any  particular 
voyage,  and  courts  of  justice  must  act  upon  a  lute  general  in 
Its  application.  If,  however,  a  ship  were  to  sail  on  a  particu- 
lar voyage,  and  a  time  policy  were  to  be  effected  Instead  of  a 
policy  on  the  intended  royi^,  as  at  present  advised,  I  think 
that  A  coudlUon  would  he  implied,  that  the  ship  was  seaworthy 
at  the  oommenoemeot  of  the  voyage.  But  ust  it  not  this 
case.  Any  supposed  difficulty  on  the  part  of  underwriters 
.  may  readily  be  obviated  by  the  inssrUon  in  time  poHcles  of 


an  ezpna  wtmntf  of  aeaworthlnem  at  tiw  oomniMc— iit 

oftbexiak. 

Lord  CsH^B.— (After  stating  the  same  views)-— I  enUrdf 
agree  in  the  opinion  of  my  noble  and  leahied  fiiend  od  tit 
main  question,  and  hold  it  now  definitively  eatablidied,  tlti 
by  the  law  of  England  in  a  time  policy  such  aa  this,  bo  spcol 
circumBtaoces  iwlng  stated  respecting  the  ritoation  or  tmfief- 
ment  of  the  ship,  then  is  not  an  Implied  conditiun,  that  tb 
ship  shall  be  seaworthy  on  the  day  when  the  pc^cy  on^t  fe 
attach.   As  to  the  other  questions  debated  at  the  bar,  I  tktt 
it  right  to  sa7,  that  I  agree  with  those  Jodges  who  think,  tbs 
in  a  time  policy  there  is  no  implied  condition  whatever  if  to 
seaworthiness.   I  never  for  a  moment  could  concni  b  tiw 
notion,  that  there  was  an  implied  warranty  that  theifa^mi 
seaworthy  when  she  sailed  on  the  voyage  during  vUdt  lb 
policy  attaches.  I  have  hesitated  more  upm  the  ^Mtin, 
wlietber,  when  a  time  policy  is  effected  on  wn  ontwaritsnd 
ship  lying  in  a  British  port,  where  the  owner  redde^ioefi- 
tlon  of  seawortbioees  Is  to  be  implied.   This  might  be  u  a- 
ceptlon  to  the  general  rule,  and  it  is  free  from  some  ftnogit 
jections  to  the  condition  of  seaworthiness  being  impliedtki 
the  risk  is  to  commence  abroad.   Nevertheleaii  I  thiakilsm 
expedient,  upon  the  whole,  that  the  rale  sbould  remais  A> 
out  any  exception,  and,  oa  at  present  advised,  I  sfaonid  Mi 
against  the  implied  condition  in  all  cases  of  timepffidr^ 
thereby  differing  from  my  noble  and  learned  friend  oa  tkit 
point.* 

*  Those  who  agreed  with  Lord  St.  Leonards 
lode,  B.  Alderson.  B.  Martin,  and  B.  Piatt ;  while  tksn^ 
wiUi  Lord  Campbell,  R  farke,  J.  tf onle^  and  J.  Talfiint 


186.  AkDERSON  v.  FlTZOKRALD,  14ith  Jolj  1853— 

21  L.  T.  245,  (House  of  LordiJ 

Life  Insurance— False  Statements— Maierialit;  d  SuiaffU 
— A't  exeeator  toed  on  a  UJt  potiqf,  md  the  i^ma  an* 
that/alie  ttotementi  had  been  made  ijr  tha  rfeetsie^'asW 

about  obtaining  the  poHey"  The  policy  was  mull  »  ^ 
usual  terms,  and  provided,  that  if  amy  ttatemisMvait^ ii 
werefalte,  the  policy  wai  to  be  void — Held^  that  si  ik  bW 
the  Judge  wat  wrong  in  telling  the  jury  tkai  litjUMltf^ 
not  only  that  false  atatemenli  had  been  mada,  bnl  lit 
ttatementt  were  material,  before  they  could  find  for  tie  4^ 
dant ;  fur  the  materiality  of  the  ttatementt  teas  esptail)pt 
out  of  the  queition  by  the  policy. 

This  was  an  action  on  a  policy  hy  Ann  FitageiaM,  <^ 
trix  of  Patrick  Fitzgerald,  deceased,  whose  life  bsid  ha 
insured  for  X460  in  the  United  Kingdom  AsannuMsb, 
ftom  8tb  August  1846.  Previous  to  the  policy,  tiie  oosqvr 
fiimished  deoeased  with  (me  of  their  proposals,  oootohAv^ 
usual  printed  questions,  amongst  which  were  Uiese,w)tttki 
answers  i—Q.  21.  "  Did  any  of  the  party's  near  lelattasi  l> 
of  consumption,  or  any  other  pulmonary  complaint  T*  J"- 
"  No."    Q.  22.  "  Uas  the  party's  life  been  accepted  of  tdtai 
at  any  other  office,  and,  if  accepted,  waa  It  at  the  ussilpi- 
mium.orwith  what  addition  ?  "   Ant.  **No."  Atihtmd 
the  questions,  Patrick  Fitagerald  signed  this  dedar^loB}^ 
hereby  agree,  that  the  particulars  mentioned  in  the  4" 
proposal,  and  which  may  be  stated  by  the  referee  aboa* 
hereunder  mentioned,  aa  the  case  may  be,  shall  form  tbekA 
of  the  contract  betwt-cn  the  assured  and  the  company;  saI 
if  there  be  any  fraudulent  concealment  or  untrue  mUiffSm 
contained  therein,  or  any  drcnnutaooe  material  to 
Buranee  shall  not  have  been  fulljr  communicated  to  tks 
company,  or  there  shall  he  any  fraud  or  mis-atatesssat,  d 
money  which  shall  have  been  paid  on  account  of  thlstoiW' 
ance,  shall  become  forfeited,  and  the  policy  be  void. — PiW 
FrrzaxKALD."    The  policy  which  followed,  thoi^  ast  n- 
ferring  to  the  proposal  as  an  existing  document,  yet 
out  several  of  the  things  asked  in  the  proposal,  (■■aafit 
which,  however,  were  not  the  above  two  auswtiX  lAkk  il 
made  the  aaUect  of  ttf1>m»3fmfk^yrflr^i&^^  mtMnri 
the  following  proviso^^^^fwnde^^^^  wm  the 


HAVING  REFERENCE  TO  SOOTCTI  LAW. 


ndcl  P.  F.  bIioU  dieQponthe  \i\gh  BeiS,  nDloae  in  pn^^ing  in 
ieckeil  vossole  in  time  of  p«ace,  from  ooa  part  of  Europu  to 
anotlier,  or  shall  go  beyond  the  limits  of  Earopc,  or  sballcntur 
into,  and  engage  In  any  military  or  naval  servico,  or  the  pre- 
ventive Bervlct.',  witbont  prerioas  licence  from  the  board  of 
directors  of  the  said  company  for  that  purpose,  or  shall  kill  or 
destroy  himself,  or  caoBe  his  own  death,  whether /fA>  dete  or 
otberTO]8e,ordfe  hy  duelling  or  hy  the  hand  of  justice;  or  if  any- 
thing; so  warranted  as  aforesaid  Bhall  Dot  be  true,  or  if  auy 
circamstance  material  to  this  insurance  ^lall  not  have  hi'en 
tmly  stated,  or  shall  have  been  misrepresented  or  concealfd, 
or  shall  not  haTe  been  fully  and  fairly  disclosed  and  commimi- 
cat«d  to  the  said  company,  or  if  any  fraud  shall  have  been 
practised  upon  theaidd  company,  or  any  false  statements  ma:]e 
to  thorn  In  or  about  the  obtiuniaa;  or  eneoting  of  this  insurance, 
this  policy  shall  be  nun  and  void,  and  all  monies  paid  by  or  on 
behalf  of  the  said  P.  F,,  on  account  of  this  insnraocc,  shall  he- 
come  forfeited." 

At  the  trial  in  Irebnd,  Mr.  Justice  Ball  told  (ho  jury,  tliey 
must  conrader  and  satisfy  themselvca,^^  Whether  the  state- 
ments in  auawor  to  the  two  abore  qaestions  wore  lalsef  and, 
seeotuRu,  Whether  they  were  mateiial  to  the  effecting  of  the 
policyf  and  if  they  found  both  nflirmatirely,  then  tliey  wei  e 
to  give  thuir  verdict  for  the  defendant.  It  was  proved 
that  the  statements  were  ful^o;  hut  the  jury,  under  tliu 
above  ruling,  foaud  for  the  plaintiff.  A  hill  of  exceptions 
was  tendered,  and  wao  a<'gued  in  the  Court  of  Exchequer,  and 
afterwards  on  writ  of  error  in  the  Court  of  Kxchequet  Chain  her 
in  Irel  .nd,  in  which  last  Court  seven  of  the  Judges  were  fur 
overruling  the  exceptions,  and  three  for  sustaining  them,  A 
writ  of  ertor  was  then  brought  to  the  Honse  of  Lords. 

The  Honse  of  Lords  summoneii  the  English  Judges  to  attend, 
and  after  taking  time  to  consider,  the  Judges  unanimou^y 
gave  their  ^pinion  to  the  House,  that  the  Irish  Judges  were 
wrong  in  overruling  the  exceptions.  The  Hpuse,  ix.,  Lord 
Chancellor  Cmnworth,  T^rd  Brougham,  and  St.  Leanords, 
agreed  with  the  English  Judges,  and  revt^rsed  the  judgment  of 
the  Irish  Court*,  and  granted  a  new  trial. 

lord  Crmworih,  IhG. — "The  Company  stipulate  thia, — you 
Bhall  contract  with  as,  tt^t  yon  Warrant  certain  things  to  ho 
oorrect;  farther  than  that.  If  you  make  to  us  any  untrue 
statement  in  and  about  effecting  tlic  policy,  that  shall  avoid 
the  policy,  and  then  the  company  say, — we  will  not  contract 
with  you  till  yon  answer  these  tiro  qnestions  as  the  basis  of 
tbo  contract, — 'Have  you  been  refused  to  be  insured  in  any 
other  office  V  &c.  If  you  do  not  answer  these  guestioua  ai:cit- 
ratcly,  the  policy  shall  be  void.  That  is  the  interpretation 
which.  It  appears  to  me,  in  Irresistible  from  taking  the  policy 
and  the  particulars,  which  were  required  to  t>e  subscribed,  to- 
gether. The  requirement  is  extremely  reasonable.  That  wo 
need  not  speculate  on  ;  but  the  reason  of  making  such  a  stipu- 
lation is  obvious,  and  is  explained  by  this  very  case.  Wliullier 
or  not  certain  statnuieuts  are  or  are  not  material,  where  par- 
ties an  entering  into  a  couteoct  of  life  Insurance,  is  a  matter 
upon  which  there  must  be  a  divided  opinion.  Kothing,  there- 
fore, can  be  more  reasonable  than  that  the  parties  who  are  en- 
tering into  that  contract  should  say  for  themselves,  wlietlicr 
they  think  anything  material  or  not ;  and  if  they  choose  to  do 
so,  and  to  stipulate  that,  unlesj  the  assured  answer  a  certain 
question  accurately,  the  policy  or  contract  which  they  are  en- 
tering Into  shall  be  void,  it  Is  perfectly  open  to  them  to  do  i=o. 
Now,  it  appears  to  ma  that  that  is  precisttly  what  tho  company 
have  done  here.  Tltey  have  stipulated — the  ba^s  of  our  eon- 
tract  shall  be  yonransweriog  truly  tiiese  two  questions.  There 
were  a  great  many  others,  hut,  putting  these  auide,  they  say — 
the  basis  of  the  contract  between  us  shall  be,  that  you  shall 
answer  truly  these  two  qnestlonfi,  and  if  you  do  not  answer 
them  truly,  the  policy  shall  ho  void.  But.  tlien,  when  the  trial 
comes  as  to  whether  the  plaintiff  has  made  out  his  right  under 
that  policy,  the  question  is,  whether  the  direction  to  the  jury 
ought  not  to  have  been.  You  are  to  an^ertain  whether  what 
was  then  stated  was  untrue — was  falso  (whatever  interpreta- 
tion may  be  given  to  the  won]  'falte').  If  it  noa  f^Ise,  there 
is  no  quesUon  as  to  whether  it  was  material  or  not,  the  parties 
having  stipulated,  that,  if  it  be  false,  the  policy  sliall  he  void. 
Therefore,  the  question  for  the  j  ury  to  decide  was  simply,  wl-  e- 
ther  it  was  false  or  not.  In  that  narrow  compass  the  whole 
case  lies.  The  learned  Judges  in  Ireland  proceeded  upon  tliis 
Well-known  kw,  that  there  is  a  great  distinction  between  that 
which  amounts  to  what  is  called  a  warranty,  and  that  which 
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is  merely  a  representation  iuducing  r  party  to  enter  iuto  a 
contract,  Thus,  if  a  person  effecting  a  policy  of  insurance 
says.  Warrant  such  and  snch  things  w'lilcti  are  liere  fitated,  and 
that  is  part  of  the  contract,  then,  whether  they  are  material 
or  not  is  quite  unimpoitant,  the  party  must  adhere  to  hia  war- 
ranty, whether  material  orimuaterial.  Butif  tlie  party  makes 
no  warranty  at  all,  bat  simply  makes  a  oertaln  statement,  if 
that  statement  he  made  bona  fide,  unless  it  la  materia),  It  does' 
not  signify  whctlier  it  is  falso  or  not  falso.  Indeed,  whether 
made  bona  fide  or  not,  if  it  is  not  material,  the  untruth  is  quite 
unimpoitant.  If  the  man,  ou  entering  into  the  policy,  had  said 
that  be  arrived  in  Dublin  three  days  proviou>^ly,  whereas  he 
had  only  arrived  that  moroiog,  it  would  Ik  quite  immaterial. 
If  there  be  no  fraud  In  a  representation  of  that  sort.  It  is  per- 
fectly clear  that  It  forms  no  part  of  the  contract.  Even  If  it 
be  material  In  such  a  case,  if  there  is  no  fraud  in  It,  and  It 
forms  DO  part  of  the  contract,  it  cannot  vitiate  the  ri^ht  of  the 
party  to  recover.  There  are  eeveml  cases  which  are  collected 
together  in  1  DougIat>'  Re  ports,  in  which  this  principle  is  well 
illustrated.  Bat,  my  Lords,  it  appears  to  me  that  tliat  prin- 
ciple has  no  apiuication  to  a  case,  where  it  is  part  of  the  con- 
tract, as  it  is  here,  that,  if  a  particular  statement  bo  untrue, 
then  the  contract  shall  be  at  an  end.  That  distinction  ap- 
pears to  me  to  have  been  overlooked  by  the  learned  J udgi-s  in 
Ireland,  and  that  oversight  bos  been  the  ground  of  that  wliii-h 
I  must  consider  to  be  the  erroneona  conclu^on  at  whfch  tlioy 
arrived," 
Lord  Brougham  concurred, 

LordSl.  Lesnaids. — f  After fiiU)'  discnsdng  the  cnf^c)  "  I  think 
that  the  direction  of  the  learned  J  n<Jge  was  a  wron^  direction, 
and,  therefore,  I  agree  with  the  motion  of  luy  noble  and  learned 
friend.   But  I  think  it  very  Important  to  impress  upon  cum- 

fanles,  that' they  ought  not  to  issue  policies  in  this  shape  ;  and 
think  that  this  company  woiiU  do  wel',  if  tlicy  were  to  placu 
the  word  '  wilfnl'  before  the  words  '  false  statenu  nt  in  the 
latter  branch  of  the  clause.  So,  if  it  is  their  intention  to  ex- 
clude materiality,  I  think  it  would  be  but  honest  and  fair  to 
state  so  upon  the  face  of  their  policy,  so  that  persons,  who  ans 
really  not  competent  to  form  a  judgment  upon  such  a  questi>  n, 
may  at  once,  upon  the  face  of  the  p«ioy,  see  n  hat  risks  they  inu. 
For,  remember  that  the  proviso  Infficta  the  loss  upon  the  &tmily 
not  only  of  the  sum  a.<sured,  but  of  all  the  tu  rn,  wh'ch  may 
have  been  a  great  portion  of  the  saviagRof  a  man'u  life,  whieti 
have  been  paid  for  the  policy  itself.  After  all,  everybody  fet  lif 
this  difficulty.  The  coinpanj-  arc  entitled,  and  they  arc  bouml, 
to  guard  themselves  against  fraud,  and  the  Courts  have  alwnyn 
shewn  the  utmost  anxiety  to  protect  them  against  fraud,  and 
always  will  doso.  We  are  nut  entitled  to  look  at  the  facts  of 
this  case,  and,  therefore,  I  sm  not  n4ng  tlic  facts  for  the  pur- 
poaesof  the  judgment,  which  I  am  recommending  your  L-ti 'I- 
ships  to  give  ;  but  the  facts  of  this  case  were  vnx^  likely  to  iqL'^- 
lead  any  man  in  hiii  judgment,  because,  in  point  of  fact,  (he 
jury  went  wrong  in  this  case,  and  the  proper  applicatiun  ti» 
the  Court  would  have  been  to  set  aside  the  verdict,  and  not 
to  luve  taken  excepUon  to  the  Judge's  charge.  Nothing  upon 
earth  could  have  been  clearer  than  that  the  two  questions 
were  material.  The  jury  were  perverse,  and  went  wioiig  iu 
brining  in  a  verdict  contrary  to  the  evidence  as  to  the  mate- 
riality  of  the  qnestions.  What  could  have  been  more  maturiid 
than  thatQue.-;tion,  "  Has  your  life  been  refused  by  other  o^tes !" 
It  is  utterly  impoaslblu  that  anything  could  have  l>eeu  more 
material,  because  if  It  had  been  answered  truly,  they  would 
have  asked  him.  What  offices  ?  He  must  have  stated  what 
offices,  and  then  they  would  have  had  an  opportunity  of  inquir- 
ing  of  thoee  offices,  what  were  the  grounds  upon  which  they  bad 
refused  him.  Kothing,  therefore,  could  have  been  more  ma- 
terial. It  seems  to  me,  so  far  as  we  can  judge  from  the  evi- 
doDce,  a  very  proper  casij  for  the  company  to  resist." 


(188.) — MoKTAGUE  V.  Peiikisb,  3d  June  1853; — 
22L.J.(C,P.)  187. 
Bill— nianb  A  creptance—,0onafii/e  Holder  for  Value— irApre 
one  gives  a  blank  acceptance  to  another,  he  ihcrebg  autht  rizcs 
the  tatter  to  Jill  up  the  bill  (for  any  amount  ike  stamp  will 
cover)  within  a  reasonable  time;  biit  even  though  it  in  nut 
filled  up  within  a  reasiinable  time,  lie  is  nevertkemt  UaOle  to  a 
bona  fide  holder  for  value.  —  j 

Defendant,  in  1840,  for  value  gave  Swinburne  his  ^0(t@a 
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In  Uank  on  a  6/ stamp.  In  1852  Swinbuinu  filled  in  bin  own 
name  as  dranisr  far  £200  ©  5  mo.  A  jury  found  this  wb» 
not  exercising  the  authority  within  a  reasonablo  time.  S. 
then  Indorsed  to  H.,  and  U.  to  plaintiff,  who  was  a  bona  fide 
Indorsee  for  valae.  The  question  was.  Feeing  that  8.  had  not 
filled  up  the  bill  within  a  reaMtnahle  time,  as  now  settled  (by 
Temple  v.  Piillen,  tvpra,  Ko.  179,  p.  4S)  to  be  necessary,  whe- 
ther, ncverthetees,  defendant  was  nutliablo  to  an  Innocent  in- 
dontee  for  value. 

The  Court  of  Common  Pleas  held  he  was  liable. 

SlauU,3. — "The  defendant,  when  he  wrote  his  name  in 
blank,  and  issncd  this  acceptance,  muRt  have  known,  what 
was  obvious  to  everybocty,  that  he  put  it  in  the  power  of  any 
person  to  whom  ho  gnvo  it  to  fill  it  up,  and  pass  him  off  as 
having  accepted  the  bill  for  any  amount  at  any  time  warranted 
by  the  stamp.  Ho  must  be  taken  to  have  Intended  (he  na- 
tural consequence  of  his  act.  If  tbis  were  not  so,  and  a  hona 
fide  holder  were  not  to  be  protected,  (hen  a  person  who  had 
uxed  the  atmost  care  might  be  subjected  to  a  lo».  In  order  to 
relieve  another  who  hod  used  no  care,  but  had  put  the  person, 
to  whom  be  (;ave  the  acceptance,  in  a  position  to  imposeupon 
the  most  innocent  and  cautious.  No  case  has  been  cited 
which  decides  the  contrary  ;  and  I  think  we  may,  withoutany 
conflict  with  previous  caeec,  and  in  affirmance  of  a  principle 
of  mercantile  law  in  favour  of  the  negotiability  of  these  Instru- 
ments, and  to  protect  innocent  holders  for  v^ae,  decide  that 
the  defendant  is  liable." 

CretmeU,  J. — "  A  person,  who  gives  another  possession  of  bis 
signature  on  a  bill  stamp,  prima  Jade  authorizes  the  latter,  as 
his  agent,  to  iill  it  up,  and  give  to  the  world  the  bill  as  ac- 
cepted by  bim.  lie  enables  his  agent  to  represent  himself  to 
the  world  as  acting  with  a  general  authority ;  and  he  cannot 
say  to  a  lona  fide  holder  for  value,  who  has  uo  notice  of  any 
secret  stipulations,  that  those  were  secret  stipulations  between 
himself  and  the  agent,  any  more  tbnn  can  a  principal,  in  the 
case  already  put,  where  he  enables  his  agent,  buying  or  Bell- 
ing on  bis  behalf^  to  represent  himself  as  acting  uDdoragene- 
<al  authority 


189. — R.  V.  Sodth-Eabtern  Railway  Co., 
I4th  July  185^.-21  L.T.  282.  (H.  of  L.) 
RitilH-ay  Claiiies  Conoulidation  Act — Croising  a  Highway — 
Where  a  railaay  crostet  a  public  highway  not  oa  a  level,  the 
company  have  an  option,  tinder  the  Railaay  Clauiet  Conioli' 
datioH  Act,  either  to  go  over  or  under  the  road,  amd  tkit 
option  exis/f  till  the  end  of  the  period  allowed  to  complete  the 
■mwAs. 

The  South-East.  Railway  croe»>d  a  public  highway  in  Kent, 
not  on  a  level,  but  by  a  cutting  20  feet  deep  and  65  feet  wide, 
in  which  cutting  the  permanent  way  bad  been  laid  down.  The 
road  was  impaasablo,  and  after  areaionable  time  the  company 
had  failed  to  oonrtruct  a  bridge,  acoordiog  to  the  plans  pointed 
out  In  the  Bailway  Clauses  Confolldation  Act.  One  of  the 
public  applied  to  the  Court  of  Queen's  Bench  for  a  maadamtu, 
Ce^  a  writ  commanding  the  company  to  construct  a  bridge  to 
carry  the  road  over  the  railway,  by  a  bridge,  as  pointed  out  by 
the  Act  8  Vict.  c.  20.  The  company  raised  some  technical 
objections  Dot  material  to  bo  stated,  and  it  come  to  be  a  ques- 
tion. Whether,  when  the  company  had  once  laid  down  a  line 
of  permanent  way,  the  option  of  carrying  the  line  oreT  the 
highway  bad  thereby  been  determined  ? 

The  House  of  Lords  decided  that  such  option  had  not 
detenniiied,  and  that  the  company  could  take  up  the  perma- 
nent way  of  the  railway,  aud  alter  it  as  they  tiiought  proper, 
provided  they  did  not  create  any  nuisance,  until  the  period 
nod  expired  Cor  the  completion  of  the  works. 

[The  corresponding  Scotch  Act  is  8  Viot.  o.  88.] 


V.  HoLMSB,  28th  April  1863,— 

 LJ.  (CP.)  182. 

Jer — Prescniation — Ooode  were  to  be 
p'oa  of  the  delivery  order — Held  that 
a  delivering  up  of  the  order,  and  net 

delivery  order  for  {rfg  iron  from  K, 


and  got  it  exchanged  by  the  parties  bdcUng  the  in»  fci  Uh 

ddcnment — 

"  \Yf  hold  at  your  disposal  1000  tons  of  grey  forge  pig  iw, 
of  2240B>  to  the  ton,  which  we  engage  to  deliver  to  jtw 
order,  free  of  all  charge,  into  boats,  on  the  presentation  of  tlai 
document  duly  indorsed  by  yoTi. 

"  Thomas  Bartlett,  Ksq.  U.  H.  k  P." 

Plaintiff  having  sold  the  iron  to  defendant,  and  indorsed 
llie  above  order  to  him,  aftcrwardp,  on  defendant's  bill  btisg 
(liiihonoured,  sued  the  latter  for  the  amount,  when  the  dcfaDn 
was,  that  H.  H.  &  P.  would  not  deliver  the  Ixoa  on  prcieet- 
tng  the  order.  The  defendant,  however,  bad  only  shewn  tbt 
ordiT,  bat  would  not  deliver  it  up  until  the  iron  should  be 
delivered.  The  question  for  the  Court  came  to  be,  Whit 
"  pri'scntation, "  in  the  above  document,  meant. 

The  Ck)urt  of  Common  Picas  held  it  meant  "  dcliTcriagup." 

JfrvtB,  CJ.— "The  word  '  presentaUon'  may,  tio  doubr,hsn 
many  meanings,  according  to  the  context,  or  as  circnmlsncc* 
require,  and  it  may  mean  either  shewing,  or  dellveTing  ofe. 
In  this  case  I  think  it  has  the  latter  meaning.  As  to  Ibc 
hardship  whicH,  it  has  been  suggested,  may  rt-ault  froo  tliB 
construction,  it  is  obvious,  that  confidence  must  be  placed  bf 
one  of  the  parties  in  the  other,  and  it  is  more  reasonable  to 
suppose,  M  regardstbe  custody  of  the  warrant,  thatcwfldesca 
should  be  placed  in  the  person  who  has  to  deliTsr  the  ina, 
than  in  hiu  to  whom  It  Is  to  be  delirered." 


191. — Read  v.  Fairbakks,  8th  June  1853. — 
22  L.J.  (O.P.)  206. 
Ship. — Vendition — Vesting  of  Propeity — Measure  of  D^nufn 
—  On  a  contract for  building  a  tkip,  it  ia  a  quettion  of  iMtewtm 
to  be  inferred  from  the  ci>  cumttaneet,  whether  4he  prvptitj 
pattes  before  the  completion  of  the  thip  or  not. 
Plaintiffs  were  Glasgow  merchants,  who,  having  abaUrce 
due  to  them  from  one  Bossell,  a  shipbuilder  in  Kova  Seolit, 
gave  him  an  order  to  build  them  a  ship  of  a  specific  kinL 
Russell  thereupon  wrote  for  an  advance,  saying  be  was  goinj 
to  commence  the  ship,  and  afterwards  wrote  for  another  »<i- 
vance,  saying  he  had  commenced — both  advances  being  made. 
At  length  a  bill  of  sale  was  executed  by  bim  to  plaioti^  datel 
20th  June  1848,  which,  after  narrating  that  advances  hsd 
been  already  made,  and  that  more  were  agreed  to  be  ouui^ 
proceeded  thus  : — "  And  for  tho  security  and  repayment  of 
all  such  sum  or  sums  of  money  as  they,  tho  said  S.  Beail. 
Ac,  have  already  advanced,  or  may  hereafter  advance,  to 
assist  me  to  complete  and  finish  the  said  vessel,  I,  the  mi 
A.  Russell,  have  granted,  bargained,  &c.,  and  by  tbeie  pre- 
sents do  grant,  bargain,  sell,  assign,  transfer,  and  set  ova 
unto  the  said  J.  Bead,  &c.,  a  certain  ship  or  Teasel  noviu 
course  of  progress  of  building  by  me  (describing  it),  aiui  »1! 
masts,  boats,  &c.,  and  also  600  tons  of  timber  to  finidi  the 
vessel ;  to  have  and  t<i  bold  the  said  ship  or  vessel  with  tix 
appurtenances,  together  with  the  said  boats,  timber, and otbn 
goods  to  the  sidd  J.  Bead,  Ac,  their  executor*,  Ac,  tothdrab- 
solute  use  and  benefit  and  behoof  Cor  ever,  when  the  said  ^ 
or  vessel  shall  be  complete  and  finished,  in  as  full,  omfile.  asd 
perfect  a  manner  as  if  the  said  ship  or  vessel  was  ready  fotsca, 
and  ready  to  be  delivered  to  the  said  J.  Beail.  at  the  tint 
of  executing  these  presents."  Russell,  in  the  bill  of  sale,  tba 
engaged  duly  to  register  the  vessel.  Thereafter  be  gai*i 
certificate  to  the  comptroUer  of  customs  at  Kova  Scotia,  lu:- 
ing  the  ship  to  have  been  built  for  the  plaintiffs,  and  that  Uvr 
were  sole  ownen>.  Afterwards  finding  bis  frequent  drafts  w 
plaintiffs  not  likely  to  be  honoured  to  the  extent  he  desrcd.  be 
entered  into  a  treaty  with  defendants  to  finish  the  ship,  and  got 
advances  from  them,  whereupon  bo  cancelled  tbe  forBtci  d^ 
claration  of  ownership,  and  stated  himself  to  be  owim,  ^ 
the  some  day  granted  a  bill  of  sale  of  Uie  ship  to  the  dtAs- 
dants,  who  lOMed  her  afterwards  with  a  cai:go  oi  their  ova 
Before  her  sidling  to  Liverpool,  Russell  conveyed  thesUp  ij 
deed  to  defendants,  who  obtained  a  oeiCili^iU^  of  re^iBltatiai 
as  owners.  On  the  ship  reaching  Llrei^iHHil,  plai^tf0sd^ 
manded  possession  of  her,  as  being  tlu  ir  property,  and  tte 
question  now  was,  whether  she  belonged  to  them,  an^lfi^ 
what  was  the  measure  of  damages  to  which  pLaisUMwsie 
entitled. 
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t  hnt,  if  the  Court  should  bo  of  opinion  that  the  property  Id 
£be  ship  had  passed  to  the  plainti^  by  the  bill  of  sale  of  20th 
JtuiQ  1848,  then  the  damages  should  be  the  valoe  of  the  sbip 
etud  all  stores,  Ac.,  asat  29th  March  1849,  the  date  when  Bossell 
texe«uted  another  bill  of  sale  to  defendants,  and  tlint  the  pro- 
per mode  of  ascertaining  this  was,  to  ascertain  the  value  of 
tile  ship  at  Nora  Scotiu,  when  completed  according  to  Riis- 
Bell's  contract  with  the  plaintifib,  and  deduct  from  that  the 
a-monnt  which  it  would  be  oeccssary  to  lay  out  after  the  29th 
SilaTch  1849,  in  order  to  complete  her  accordingto  the  contract. 

The  Court  of  Common  Pleas  held  the  property  bad  passed  to 
the  plaiotlffii  by  the  bill  of  sale  of  20th  June  1848. 

JUauU,  J. — "  Construing  this  contract  with  reftiience  to  the 
esListing  ttattu  of  the  parties,  It  is  quite  clear  that  the  bill  of 
•ale  was  intended  to  be  given  as  a  security  by  Russell  to  the 
plaiutiffit  for  tJieir  advances.  Unlesn  sotue  proj  erty  passed  in 
■ouetbiog  by  th«  instrument,  there  would  have  been  no  se- 
onrlty.  It  Is  dear  it  was  intended  that  the  property  should 
paaa." 


192. — Wbnman  u.  Ash,  9th  June  1853. — 
22  L.J.  (CP.)  190. 

L.ibel — Puhliciition  to  a  Wifti — JusiiScation  —  Sendimj  a  letter 
to  A't  wife,  containing  a  libel  of  A,  is  a  publication,  and  «>• 
cumttancea  in  which — Held  that  it  was  unjuMtifiable. 
Defendant  had  boarded  with  plaintiff  and  wife  for  £79  a- 
year,  but  one  day  suddenly  left  the  house  without  giving  any 
TcoMon,  and  ten  days  after  wrote  a  letter  to  plaintilT's  wife,  of 
which  part  went  thus : — **  I  oertiUnly  have  cause  to  respect  you 
for  your  care  and  alteatlon  to  me  when  I  was  unwell,  but  I 
am  sorry  to  experience  that  you  have  a  husband  who  has  acted 
BO  inconsistently  to  what  he  always  professed  to  me,  for  Mr. 
W.  bus  not  only  taken  my  memorandum -book,  but  he  has  also 
managed  to  unlock  my  box  and  extract  fourreceipts  for  board 
and  lodging.  If  Mr.  W.  docs  not  think  proper  to  return  them, 
I  certainly  shall  not  think  myself  ont  of  the  path  of  duty  to 
expose  him,"  &c.  The  wife  shewed  this  letter  to  her  husband 
some  months  after,  and  he  brou;;ht  this  action  for  libel.  The 
Judge  told  the  Jury  that  the  letter  was  not  a  confidential 
commnnlcatioD,  and  that  they  were  to  consider — 1.  Whether  it 
vasalibel;  2.  What  damages  ought  to  be  given  ;  3.  Whether 
there  was  malice.  The  jury  found  the  letter  to  be  a  libel,  the 
damage  to  be  20/,  and  that  there  was  no  malice.  The  dufen* 
tlant  afterwards  moved  to  enter  the  verdict  for  him,  on  the 
ground  that  there  was  no  publtcaUon  of  the  libel. 

The  Court  of  Common  Fleas  hold  tlieie  was  a  suffident  pub- 
lication. 

Mavh,  J. — "  Ko  donbt  man  and  wife  are  in  the  eye  of  the 
law,  for  many  purposes,  one  person,  and  for  many  purposes 
different  persons ;  and  I  think  that,  fur  the  purpose  of  having 
bis  feelings  injured  by  communications  made  to  his  wife,  the 
husband  is  a  different  person  from  the  wife,  and  that  being  so, 
tUere  was  a  snfficient  publication  of  the  libel  in  this  case. 
Whether  the  occadon  Justified  the  publication  is  now  hold  to 
be  a  question  for  the  Conrt,  bnt  it  is  one  of  fact  rather  than  of 
law.  Looking  at  the  circnmstances  of  this  case,  and  even  as- 
suming that  defendant  6ona  _fide  believed  uhnt  he  stated  to  be 
true,  and  notwithstanding  that  the  jury  have  found  that  there 
was  no  malice  in  fact,  still  the  circumstances  do  not  rebut  the 
inference  prima  facie  arising  from  the  statement,  so  as  to  shew 
that  the  occasion  was  privileged.  There  was  no  justification 
for  wilting  snch  a  letter  as  this." 


193. — EoERTON  V.  Earl  of  Beownlow  A  Othera,  19th 
Aug.  1853.— 21  L.  T.  306  (H.  of  Lords). 

Illegal  Conditions — Against  the  Public  Good — Will— Vesting— 
Peerage — It  it  eorUrary  to  (he  piJilie  good,  and  then/ore  illegal,  to 
bequeath  proptrtg  on  a  amdi'ion  that  the  legatee  »mU  /or/tit  the 
MM  tMMi  kt  aequire  a  particukHr  ft'tf*  of  pemigt  m'ttim  a  givm 

Theseveutli  Earl  of  Bridgewater,  by  will  (or  tmst-dispodtlon 
and  tettlemeni),  dated  1828,  left  his  Mtates,  estimated  at  about 
two  millions  in  value,  to  trustees  to  convey  the  same  (after 
certain  perwns  named;  to  his  great-nephew,  Lord  Alford,  and 
bis  bein-oule,  theiYftcr  to  the  brother  of  I<ord  Alford,  Charles 


Henry  Cust,  and  hU  heirs-male,  and  so  on  to  several  substi- 
tutes in  succession.  But  the  will  stated  that  the  estates  so 
directed  to  be  conveyed  to  Lord  Alford,  C.  H.  Cust,  &c.,  were 
to  be  conveyed  "  subject  to  the  several  provisoes  hereinafter 
contained."  In  a  lattnr  part  of  the  will  the  provisoes  were 
stated  thus  : — "  Provided  always,  and  I  declare  my  will  to  be, 
that  if  the  said  Lord  Alford  shall  die  without  having  acquired 
the  title  and  dignity  of  Duke  of  Bridgewater  to  him  aud  the 
heirs-male  of  his  body,  then,  and  in  snch  case,  the  use  and 
estate  hereiubefbre  directed  to  he  limited  to  the  hein*male  of 
his  body  shall  cease,  and  be  absolutely  void ;  and  that  if  the 
earldom  of  Brownlow  shall  descend  and  come  to  him,  and  he 
shall  not  have  acquired,  or  shall  not  acquire,  the  title  and 
dignity  of  Duke  or  Marquis  of  Bridgewater  to  him  and  the 
heirs-male  of  his  body  liefore  the  end  of  five  years  next  after 
he  shall  become  Earl  Brownlow,  then,  and  in  such  case,  the 
several  uses  and  estates  hereinbefore  directed  to  be  limited  to 
the  said  Iiord  Alford,  and  the  heirs-male  of  bis  body,  shall 
thenceforth  cease  and  be  absolutely  void,  and  tliat  my  said 
hereditaments  and  real  estates  shall  in  cither  of  the  said  cAsea 
thereupon  go  over  and  be  enjoyed  according  to  the  subsequent 
OSes  and  limitations  declared  and  directed  by  this  my  will,  as 
if  the  said  Lord  Alford  were  actually  dead  without  issue  male." 
The  next  proviso  provided  that,  if  Charles  Henry  Oust  should 
not  in  the  same  way  become  Duke  or  Marquis  of  B.,  the  estates 
should  be  forft^ited,  and  go  to  the  next  subgtitute.  Other  pro< 
visoes  stated,  that,  if  a  brother  of  testator  then  alive,  but  with 
no  issue,  or  if  £^1  Brownlow,  the  father  of  Lord  Alford,  should, 
either  of  them,  become  Duke  or  Marquis  of  Bridgewater,  then 
that  should  be  an  equivalent  for  the  obtaining  of  the  said 
digoity  by  Lord  Alford,  and  be  should  in  that  event  keep  the 
estates.  Another  proviso  stated  that,  if  liord  Alford  took  any 
other  title  than  that  of  Duke  of  Bridgewater,  which  should  be 
higher  in  point  of  precedence,  he  sliould  aho  forfeit  the  estateii. 
la  a  codicil,  testator  declared  bis  object  in  the  above  will  to 
be,  "to  unite  my  estates  to  the  title  of  Duke  or  Marquis  of 
Bridgewater,  if  it  shall  be  the  pleasure  of  the  Crown  to  create 
such  title." 

The  testator  died  in  1823,  without  Issue.  He  was  succeeded 
by  his  brother,  who  died  a  bachelor  in  1829,  and  the  title  be- 
came then  extinct.  The  testator's  atiibiiion  had  been  to  re- 
vive, if  possible,  a  title  that  bad  once  been  in  bis  family,  aud 
hence  hU  will  gave  his  immense  estates,  under  th«  above  con- 
ditions, to  the  two  sons  of  Earl  Brownlow,  who  had  married 
tfstator's  niece.  These  two  sons  were  Lord  Alford  and  C.  H. 
Cust.  Lord  Alford,  iit  1837,  became  testator's  heir-at-law,  aud 
eujoyed  the  estates  in  bis  lifetime,  but  he  died  in  ISJil,  without 
having  become  Duke  or  Maiquis  of  Bridf^ewater,  leaving  a 
son,  an  infant.  The  question  then  arose.  Whether  the  estates 
bad  vested  in  thb  infant  son  ;  or,  whether,  owing  to  the  ^ure 
of  bis  father  to  acquire  the  dukedom,  the  estate,  at  thehlher'a 
death,  passed  on  to  the  next  snbsiitute,  viz.,  C.  H.  Cust  t 

The  two  questions  involved  were,  first,  Whether  the  pro- 
visoes amounted  to  jH>ndition8  precedent  or  conditions  subse- 
quent f  If  the  former,  then,  whether  they  were  legal  or  not 
would  be  immaterial,  for,  inasmuch  as  Lord  Alford  had  died 
without  acquiring  the  title  of  Duke,  the  property  or  estate  or 
interest  of  hia  beir-male  had  never  come  Into  existence.  If, 
on  the  other  hand,  the  provisoes  imported  conditions  subse- 
quent, then  the  estate  or  interest  of  the  heir-male  had  already 
come  into  existence  and  vested,  and  could  only  be  devoted  if 
Bucli  conditions  should  belegal.  Hence  in  tbeaecond  case,  the 
further  question  was  Involved,  whether  the  conditions  were 
tainted  with  illegality ;  for  if  so,  the  con  of  Lord  Alford  would 
keep  the  estates  discharged  of  such  fetti.*rB. 

Lord  Cranworth,  when  Vice-Chancellur,  dedded  that  the 
conditions  were  conditions  precedent,  and,  therefore,  that  the 
estates  most  go  not  to  tbe  son  of  Lord  Alford,  but  to  the  next 
substitute.  And  though  he  did  not  require  to  dedde  In  that 
event,  whether  the  condltioni  ware  or  not,  he  indicated 
bis  opinion  that  they  were  not  illegal.  On  appeal  to  the  House 
of  Lords,  the  Common  Law  Judges  were  sammoned  to  attend, 
aud  to  hear  the  arguments,  and  give  their  opinion.  Of  theae 
Judges  nine  agreed  with  the  opinion  of  Lord  Cranwortlt,  while 
C.  B.  Pollock  and  Mr.  B.  Piatt  held  that  the  conditions  were 
subsequent  and  illegal. 

The  Law  Lords,  vis.,  Lyndhnrst,  Brougham,  Truro,  and  St. 
Leonard)*,  agreed  with  the  minority  of  the  Judges,  while  Lord 
Chancellor  Cranworth  supported  his  own  decreei  Accordingly 
the  House  reversed  the  decree.  The  fir&tiqne^ipn.  Wlifetber 
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the  conditions  wer»  precadent  or  rabsequent,  was  one  merely 
of  coDstnictlon  of  the  will ;  end  ns  the  technical  terms  on  thM 
bnncfa  of  the  subject  differ  bo  much  from  UioBe  tued  in  Scot- 
land, an  extract  from  the  judgmenti  Is  given  only  on  the 
second  qaeation — that  of  legality. 

Lord  Lyndhurtt. — "  The  eeoond  point  ii,  whether  the  prnTlso 
is  at  variance  with  public  policy,  for  if  so,  and  the  condition 
be  A  condition  mibBeqnent,  then  the  result  will  be  the  same 
as  If  no  such  prorlso  had  been  contained  in  tlie  will ;  bat 
othenrise,  If  the  condition  bo  a  condition  precedent.  This  is 
not  a  technical  qnestion,  hut  mast  be  considered  on  general 
principles,  with  reference  to  the  practical  effect  df  the  condition, 
and  we  moat  bring  our  observation  and  experience  to  bear 
In  determining  it.  It  is  a  well  established  rule  of  law,  that  a 
condition  against  the  public  good,  or  public  policy,  as  It  is 
Dsnally  called,  is  illegal  and  void.  What  cases  come  within  the 
rulemiist  be  determined  according  to  their  own  circumstances. 
When  the  case  of  a  trustee  dealing  with  his  cetltd-gtie-tmst 
(beneficiary)  was  first  considered,  it  most,  in  the  absence  of 
precedent,  have  heeu  determined  upon  weighing  the  pnbHc 
mischief  tliat  would  arise  from  giving  a  sanction  to  snch  deal- 
ing. Bo  in  the  case  of  attorneys  and  their  clients ;  also  as  to 
seamen  insuring  their  wages.  The  inquiry  must  in  each  in- 
stance, where  no  former  precedent  bad  occurred,  have  been 
into  the  tendency  of  tbe  act  to  interfere  with  the  general  in- 
terest. The  rule,  then,  is  clear.  Wbetiier  the  particular  case 
cornea  within  tbe  mlo,  is  the  province  of  the  Cooit,  In  each 
instance  acting  with  due  eaution,  to  determine. 

*'  Uy  Lords,  the  duMes  incident  to  the  peerage  (and  Lord 
Alford  might  at  any  moment,  by  the  death  of  Lora  Brownlow, 
have  becomo  a  peer),  are  of  the  gravest  and  highest  character, 
and  in  the  proper  discbarge  of  which,  tbe  interests  of  the 
Crown  and  tbe  public  are  deeply  concerned.  These  duties 
are  both  l^ilslaUve  and  Judicial ;  in  addition  to  which,  a  peer 
of  the  realm  baa  a  right,  when  he  deems  It  necessary,  to  de- 
mand an  audience  of  tbe  Sovereign,  and  to  tender  his  advice 
respecting  public  affairs.  In  the  framing  of  laws,  it  is  bis  duty 
to  act  according  to  the  deliberate  result  of  his  judgment  and 
conscience,  uninfluenced,  as  for  as  possible,  by  other  considem- 
tions,  and,  least  of  all,  by  those  of  a  pecuniary  nature.  He 
acts  judicially,  not  merely  in  the  appellate  Jurisdiction  of  the 
HoQse,  bnt  also  In  tbe  various  matters  usually  referred  to 
committees,  In  which  the  Btrictest  independence  Is  to  bo  ob- 
served, and  all  foreign  infloence,  of  every  description,  to  be 
carefully  avoided.  8uch  is  the  position,  and  such  the  duties, 
of  a  peer  of  the  realm  ;  and  it  follows,  that  any  application  or 
disposition  of  property  that  has  a  tendency  to  interfere  with 
the  proper  and  fidthfol  dlsehaige  of  these  duties,  must  be  at 
Tariance  with  the  pnbllo  good,  and  consequently  illegal  and 
void.  It  is  true  that  creations  of  peers  and  promotions  in 
tho  peerage  emanate  ftom  the  Crown ;  and  the  respect  wo 
entertain  for  ibe  Sovereign  will  not  allow  us  to  suppose  that 
in  tbe  exercise  of  this  or  any  other  prerogative,  he  can  act 
otherwise  than  according  to  the  best  and  purest  motives  ;  hut 
we  an  linow,  that,  practically,  this  power  is  exercised  accord- 
ing to  the  advice  of  the  minister — that  the  Crown  rarely  exer- 
cises it  except  at  his  suggestion  and  on  his  recommendation  ; 
and  further,  that  these  honours  are  usually  granted,  except  in 
coses  of  extraordinary  merit  or  distinguished  public  services, 
to  tbe  partisans  and  snpportera  of  the  administration  for  the 
time  being,  and  seldom  to  Its  opponents.  This  Is  obvious  to  all, 
and  confirmed  by  every  day's  experience.  What,  then,  would  be 
the  practical  result  of  this  state  of  things  with  reference  to  tho 
proviso  now  under  consideration  f  If  an  estate — in  this  case  of 
great  extent  and  value — is  made  to  depend  upon  a  creation  or 
promotioa  in  the  peen^,  is  it  reasonable  to  suppose,  q;>eak- 
ing  genenUly  (for  we  mnst  so  consider  the  subject,  and  with- 
out reference  to  particular  individuals),  thai  such  a  state  of 
things  would  not  have,  at  least,  a  tendency  to  lead  the  party 
thus  interested  to  act,  and  without  much  Inquiry,  in  accord- 
ance with  those  who  could  insure  the  permanence  of  the  estate 
to  his  descendants,  to  induce  him  to  support  their  views  and 
measures  without  any  very  scmtinizing  regard  as  to  their 
effect  or  propriety,  and  thus  to  affect  that  free  i^ncy  which 
it  Is  a  dnty,  as  for  as  possible,  to  keep  unimpaired.  Tlmt 
there  may  be  honourable  exceptions  to  such  an  Influence  I  do 
not  mean  to  doubt.  There  may  also  be  individuals  who,  from 
the  dread  of  being  supposed  to  be  swayed  by  such  motives, 
might  adopt  the  opporite  cfrarse,  which  would  also  be  liable  to 
objection.   But  taking  mankind  as  we  find  them,  we  could 


not,  wlthont  wilAiUy  closing  oor  eye^  and  disnudlig  sB  ili 
resalto  of  oor  obaerration  and  experience,  come  to  Ibe  cwti- 
sion,  that  such  a  position  wonld  not  have  a  teodeiHTte  pn 
dnce  the  result  which  I  have  stated,  viz.,  to  fstt«tUefni 
agency  of  the  party  In  tbe  performance  of  the  importiDtdB^o 
incident  to  bis  position  as  a  member  of  the  peerage.  And  a 
follows,  I  think,  that  a  proviso  or  condition  which  Iwi  te 
dency  to  prodnce  snch  result*,  must  be  at  variance  vitii 
public  good  and  general  welfare." 

Lord  Truro. — "  My  opinion  bos  been  founded  npoo  vtiu  i 
firmly  believe  is  the  just  result  of  my  expeilcnceof  the{raeu 
state  of  the  political  community,  which  must  ht  ntjcded 
the  operation  of  tbe  proviso  in  question  ;  and  I  csnaot,^ 
exercising  the  solemn  duty  of  a  Judge,  deny  orr^^a. 
perience,  in  order  to  adopt  a  sentimental  Hmoj  of 
which,  in  truth,  is  not  applicable,  and  as  to  wbicli,I  do* 
whether  it  is  applicable  to  any  former,  or  will  be  spptoHtti 
any  future,  period  of  the  history  of  this  country.  In  eoDchsit, 
I  have  to  repeat,  that  1  think  tbe  bet  of  dw^nUm  i 
property  being  made  dependent  oa  matters  ot  Hstt,  *ua 
furnish  motives  that  have  a  tendency  to  aflect  tbeeoDdu ! 
the  objects  ofrach  dispodtions  as  a  subject,  is notaietrici'/ 
which  can  be  deemtsd  improperly  or  nnnecewtilf  toiouiin 
with  the  dispasing  power  which  the  law  lias  given.  Tltapit 
and  fancy  which  may  influence  individuids  io  ngud  la-i: 
dispoenl  of  tholr  property,  may  have  abundwatBOOMfofeifi. 
cise,  although  not  aUowed  to  the  extent  of  intemtiii;  n.' 
the  public  good.  The  power  to  regulate  tbe  fqnnl  df. 
perty  after  death,  ought  not  to  extend  to  tbe  doiiig  it  in 
manner  tending  to  the  prejudice  of  the  living." 

Lord  SL  Leonards.—  "  It  is  an  indignitj,  an  insnlt  ofltirt  ti 
the  Crown,  that  a  man  st  all  point  oat  the  pu(icDkij< 
which  he  will  have,  and  the  particular  limitatioiu  toitt 
tacbed  to  that  title;  that  he  shall  prohibit  a  psi^ftotiti^ 
any  other  title  which  should  interfere  with  his  riem : 
shall  insist  upon  what  the  Crown  itaelf  cannot  inoofliL 
vix.,  that  the  dignity  to  he  token  shall  have  a  certuniw 
dence.  °  ^  No  subject  hasa  right  to  plaj,  if  I  m>T  nj » 
with  the  prerogative  of  the  Crown,  or  to  make  thst  pnrsp:" 
the  basis  of  any  arrangement  as  to  his  own  propef^-  ^ 
BoMect  has  a  right  to  do  lOi.  It  ought  to  eome  Urn  bkw 
and  firam  merit  alone." 


194.— OowLEY  v.  Watts,  Ist  March  1853.— 
22  L.J.  (Ch.)  591,  (M.R.) 

Aiirrlon — Offer  and  Acceptance  after  Auction— -1 
auction  of  a  house,  and  read  the  articfei  of  nwp,  bit 
buy,    AJter  the  auction  ke  offered  a  turn,  which  va 
uncondiiionally — Held  that  t/iu  pUTcbate  did  itot  iMorp^ 
the  conditions  in  the  artieUt  of  roup  into  the  eenlntt. 
riainiiffputupa  publio>house  for  sale  by  aiKtioii,  >«  f 
fondant  and  his  agent  were  both  present,  and  Baetbtsta* 
of  roup  exhibited.   Tbe  home  was  not  Uien  boU.  Awe  | 
month  after,  defendant  aathorixcd  the  same  sgoit  to*- 
£3200,  which  offer  wan  In  writing,  and  was  accepted  tliB»  ' 
agree  to  sell  my  house  upon  tlti-se  terou."  not  "^i' 
terms  stated  in  the  offer  further  than  the  price.  Is  • 
specific  peiformance  (action  for  implement),  1''^'*''!"'!! 
on  the  terms  contained  in  the  articles  of  roup  b^<^' 
by  the  purchaser. 

Tho  Maater  of  the  RolU  said—''  In  this  com  then 
beyond  the  fact,  that  the  purchaser  was  aware  tbit  wF 
mises  had  been  put  up  for  s^e  by  auction  upoa  f^^^ 
and  conditions.  If  that  alone  wu  sufficient  to  ulw^' 
part  of  any  subsequent  contract  of  pnrcbase,  "^J"^ 
which  had  been  put  up  to  auction,  could  be  s(M  ^^"''JL 
contract  stating  that  no  previous  conditions  oodd  n  ^ 
porated  in  it"  His  Honour  decreed  that  the  ""^^l 
unconditional,  and  that  the  artlolei  M  roiViNMll>" 
mixed  up  with  the  contract. 


195. — JsNmNGS  v.  Brouohton,  22d  J«K 
22  L.  J.  (Ch.)  685,  (MAX  . 
Fraud— Hifrepretenlstions— Mining  SbanVpW^^ 
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to  takimg  sharai  im  Muie*,  wkert  tpeeivus  reporll  have  been 

Plaintiff  haviag  seen  rery  faToarable  reports  of  a  mine  in 
Wales,  which  b  compftuy  were  about  to  work,  took  Ehart-a. 
On  further  favourable  reports  be  took  more  Bbares,  and  in 
t>otli  cases  he  bad  first  accompanied  the  en^inneers  and  others 
in  visiting  the  mine.  Latterly  be  came  to  be  of  opinion  that 
tltese  reports  were  highly  ooloured,  and,  on  sending  an  en. 
SiDaer  CH  his  own,  was  (old  tba  mine  was  worth  nothing, 
rialntlff  then  songht  to  reduce  the  contract  by  which  he 
became  owner  of  the  shares,  on  the  ground  of  falae  represun- 
iutions  made  by  and  under  the  sanction  of  the  defendants. 

The  MaittT  of  the  RolU  said : — "  Upon  a  most  careful  review 
of  the  whole  subject,  and  the  evidence,  it  appears  that  the 
same  sources  of  information  were  open  to  the  plaintiff  and  the 
defendants,  and  tliat  thejr  alike  availed  themselves  of  the  same 
raeniis  of  obtaining  their  information.  Ue  himself  pud  visits 
to  tlio  mine  for  the  purpose  of  ascertaining  the  correctness  of 
tile  appearances  all^^d  to  exist,  and  tba  iuforniation  given  by 
the  miners  and  others  was  accurate,  and  if  be  was  deceivud 
thereby,  it  vae  by  himself  drawing  false  and  exaggerated  in- 
furesces  from  them.  He  founded  his  conduct  in  taking  tliu 
shares  as  mucb  upon  the  information  so  obtained  in  the  mines 
AS  upon  the  tttatemcnts contained  in  the  report  and  advevliso- 
raents.  I  see  no  evidence  of  tnojn  fidei  or  fraud  in  tlie  defon- 
(lants  ;  they  knew  as  little  of  the  mine  as  he  did.  In  adveu- 
tiires  of  tliis  kind,  so  little  can  ever  be  accurately  known  of 
the  fature  production  of  the  mine,  that  the  expectations  of 
success,  in  a  great  degree,  depend  upon  the  temperament  of 
the  person  who  engages  in  tbem  ; — most  persons  are  apt  to  be- 
lieve that  present  appearances  will  continue,  whether  for  good 
or  evil.  But,  reviewing  the  whole  matter,  I  entertain  no  doubt 
that  ilie  plAinliffdid  not  embark  In  this  specalation  iu  con&e- 
queiice  of,  or  on  the  faith  of,  any  misrepresentation  made  by 
tlie  defendants  respecting  the  character  of  this  mine,  and  the 
probable  chances  of  snooess  in  working  it."  The  contract, 
therefore,  was  not  reduced  by  the  Court. 


106.— Tallis  v.  Tallw,  12th  Jan.  1833—32  L.J. 
(Q.B.)  185. 

Illegnl  Bestrntnt  of  Trade — ^Reasonableness — A  aipulatian  vat 
fo  carry  on  the  6ooi  eanvauing  trale  teiAin  1 50  miuM  of  London 

ii  not  unreaaonable. 

riaintiff  ai)d  defendant  were  in  partnership  for  ten  years  as 
publishers  in  the  book  canvassing  trade,  but  dissolved  partner- 
sbip;  and,  for  a  pecuniary  consideration,  defendant  eutered 
into  an  agreement  by  deed,  not  to  carry  on  the  canvassing 
trade  within  150  miles  of  .London,  or  60  miles  of  Edinburgh 
and  Dublin,  or  in  any  city  or  town  in  Qreat  Britain,  iu  which 
the  pldintifl  us^  to  carry  on  this  trade.  At  the  lime  of 
diHtointion  of  the  partnership,  plaintiff  and  defendant  had  only 
puiilished  a  few  works,  and  it  waa  not  likely  or  probaMe  thai 
plaintiff  should  ever  thereafter  publish  any  others.  Defendant 
having  afterwards  published  some  of  these  works,  which  were 
not  then  contemplated  as  likely  to  be  publiehed  by  plaintifl, 
plaintiff  raised  an  action  of  damage's,  when  defendant  set  up  as 
defence,  that  it  was  not  reasonably  necessary  fur  plaintifTs  pr<>- 
t«!tion  in  the  burets,  that  defendant  should  not,'anriDg  bis  life, 
carry  on  the  same  trade  as  to  works  not  before  published  by  tliem 
jointly,  and  as  the  eanvassiog  trade  extended  to  alt  works  of 
aatbors  whether  living  or  de^,  sack  a  stipulation  wu  in  fact 
illef^l  and  void. 

The  Court  of  Queen's  Qooch  held  tbe  stipulation  was  valid, 
and  that  an  totion  lay. 

Lord  OasipbeU.^"  The  law  rdatlng  to  contracts  in  restraint 
of  trade  has  been  altered  by  late  decisions.  For  many  yeard 
tlie  contract  was  void,  unless  the  consideration  was  adequate 
to  the  reetrlcUoa.  According  to  Uter  decisions,  I  ho  contract 
is  valid,  unless  some  restriction  ii  imposed  beyond  what  the 
interest  of  the  plaintiff  rvquirej  ;  nod  his  interest  has  been  cou* 
sidered  to  extend  very  widely.  Iti  respect  of  time  tbe  restric- 
tion nqr  be  aolimited  ;  and  though  in  respect  of  apace  there 
must  bi  some  limit,  yet  contracts  have  been  supported,  where 
the  ares  of  exclosion  was  apparently  greater  than  the  area  of 
the  plaintiff's  practice.  Tims  exclugiun  from  the  practice  of  a 
denUstin  London,  although  ctmtainiiig  above  a  million  of  in- 
baUtanti,  was  brid  reasonable.   Applying  these  principles  to 


j  the  present  case,  and  considering  that  tlie  pUintiff's  business  Is 
I  tbe  diffusion  of  books  published  him  in  the  manner  alleged, 
I    and  this  is  almost  unconnected  with  any  particular  locality,  we 

cannot  find  that  the  limit  of  ISO  miles  from  London  was  un- 
!    reasonable,  and  we  are  llierofore  of  opinion  that  tbe  ptuatiff 

had  a  good  cause  of  action  on  a  breach  of  contract." 

I   

I 
I 

197. — Cartwbioht  v.  Cartwuight,  26th  May  1853 
—21  L.T.  214  (Ch.  Ap.) 

Illegal— Marriage— Separation — Public  Policy — A,  by  antetmp- 
tiat  eontraci,  setikd  properly  in  trust  on  hie  eon'*  marriage,  to 
pay  the  rente  to  the  wife,  exclutive  of  the  jus  mariti,  duriny  their 
yoitU  live*;  but  ij  they  tkould  ttpmit/or  any  eaute,  then  to  pay 
tach  rente  to  the  huiband  altms— Held,  thie  aat  an  iUegai  and 
void  elipulai:m,  being  againal  piAlie  policy. 
'I'he  tatber  of  a  husband  settled  the  rents  of  certain  heritable 
property,  by  antenuptial  contract,  on  trustees,  to  pay  the  same 
to  the  wife's  separate  use  (t.  e.,  exclusive  of  the  jue  mariti),  and 
without  power  of  anticipaiiun  (■.«.,  as  an  alimentary  provision). 
Tlie  remainder  of  tbe  reiita  were  to  bo  applied  fur  tbe  benefit  of 
herself,  and  for  the  education  of  the  children.   Then  came  this 
proviso: — "Provided  always,  that  iu  case,  from  any  cause 
whatever,  a  separation  should  take  place  between  the  husband 
and  wife,  then  the  rents,  issues,  aud  pruQts  of  the  said  land  and 
premises,  and  all  interest  therein  thereby  givcu  to  the  wife, 
should  cease ;  and  thu  whole  of  such  rents  and  profits  should, 
from  the  time  of  sucb  separation,  during  the  juiut  lives  of  the 
huebaiid  and  wife,  be  paid  to  the  hiubaud."   A  teparation  took 
place,  and  tbe  husband  instituted  a  suit  to  deprive  the  wife  of 
ttiis  provision  under  the  settlement. 
Tlie  Lords  Justices  hvld  tbe  condition  was  void. 
K.  Bruet,  L.J. — *'  I  apprehend  the  theory  of  the  law  to  be, 
I    that  a  man  and  bis  wife  cannot  live  in  a  state  of  separation, 
using  that  term  in  the  sense  iu  which  aloue  it  can  possibly  be 
I    understood  here,  without  some  failure  ou  the  part  of  one  or 
I    both  in  the  performance  of  duties  in  the  fulfilment  of  which 
society  has  an  interest-   Here  certain  riffhta  of  property  have 
i    been  given  by  settlement,  in  the  erent  of  martisge,  subject  to 
I    a  proviso  materially  varying  those  rights  iu  a  manner  favour- 
able to  the  husband,  if  a  separation,  by  reason  of  any  disagree- 
ment or  otherwise,  sbuuid  take  place.    Understanding  tbut 
term  in  the  sense  I  liave  stated,  I  am  of  opinion  that  such  a 
proviso  is  contrary  to  public  policy,  and  therefore  void." 


198.— R.  V.  Knapp,  28th  May  1853—22  L.J. 
(Q.B.)  139— (Mag,  Cases.) 

Public  House — Open  during  hours  of  DiTine  Service — "  The 
vtual  hour  of  the  afitraoon  dtrnne  termed'  iVi  a  Liceniing  Act — 
Held  not  to  inetude  an  eoeniny  eervice  at  haif-pael  6,  p.m. 
A  publican  was  convicted  at  Sessions  of  liaving  his  lioutte 
opt^n  during  divine  sorvtce,  contrary  to  the  Idceoaing  Act,  9 
(>eo.  IV.,  c.  61,  under  which  his  license  was  granted,  which 
license  contained  a  prohibition  not  to  keep  his  house  open 
"  during  the  usual  hours  of  tbe  momiag  and  afternoon  divine 
service"  iu  the  parish  church.  At  the  passing  of  the  act, 
there  used  to  be  two  services  In  the  parish  church — one  begin- 
ning at  11  a.m.,  and  tbe  other  at  3  p.m.;  but  since  1836,  there 
had  been  an  additional  service  at  half-past  6  p.m.  The  publi- 
can kept  bis  liouse  open  during  tlic  last  of  these  periods,  and 
having  been  conviutoJ,  lie  appealed  to  the  Quarter  ijeuion!', 
which  quashed  the  conviction.  The  Queen's  Beacb,  on  appeal, 
Eeld  that  it  was  rightly  qnsshed. 

Im4  Carnal,  CJ. — "  This  is  an  extremely  important  ques- 
tion, and  according  to  the  arguments  which  we  have  heard,  this 
useful  enactment  might  lead  to  most  inconvenient  consequeuce^, 
fur  it  would  be  penal  for  an  innkeeper  to  open  his  house  to 
guests,  or  to  sell  a  supper  to  a  labouring  man  at  any  iiour  be- 
fore midnight  on  a  Sunday,  if  at  thae  time  it  happened  that 
divine  service  was  being  celebrated  in  tbe  parish  ehnroh.  The 
Licensing  Act  does  not  render  It  penal  to  open  a  public  bouse, 
or  sell  liquors  during  the  celebration  of  the  morning  or  after. 
I    noun  servioe,  but  during  the  mini  hours  of  tlte  morning  and 
I    afternoon  service.   We  must,  therefore,  takeAotiu.  UuifJ4t»i 
I    this  act  passed,  it  was  veil  kuo[9»giltlWQMg^ou0l^blaliw 
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thMeotnal  hoara  irere  od  the  etrlicr  portion  of  tbe  dftj,  and 
tbrtt  tbe  aftenxKm  terrlce  took  place  in  wbat  ie  ordinarily 
culled  tlie  aftemooD,  althongli  in  Home  senses  afternoon  con- 
tlnoM  nnUt  midnight.  I  think  the  service  Id  question  waa 
wliat  woald  ordinarilT-  l>e  called  an  evening  service,  and  not  an 
afternoon  service.  I  cannot  thinlc  it  was  the  intention  of  the 
Lcgiilature  to  give  the  incambent  of  aparisti,  even  with  the 
sanction  of  the  bishop,  a  power  of  abutting  ap  the  public 
lionset  at  any  hoar  he  pleased  on  a  Sunda  j." 


199. — GoTUEB  V.  Ckakch,  19th  Jidj  1863 — 
21  L.T.  284— (Ch.  Ap.) 

Policy  of  Insurance — Annnity — j4,/or  the  loan  of  a  tmn,  granted 
Ban  anmiiy  vpon  A's  life,  being  itUerett  at  the  rale  of  Sper 
eent.,  pbu  an  annmU  mm  to  insure  A't  Ufe.  On  A  ^flerwarde 
paying  off  the  mofuy— Held  th€  potiey  kept  on  foot  by  B  belonged 
to  B,  not  to  A. 

Plaintiff  in  1832,  applied  for  a  loan  of  £300  from  defendant, 
whose  agent  wrote  by  letter,  "  tbe  terms  are  £A  per  cent.,  be- 
sides an  iniiurance  of  yoar  life.  One  or  two  gasrantees  (cau- 
tioners) also  will  be  required."  Ultimately,  after  some  nego- 
tiation, the  plaintiff  and  three  cantioners  entered  into  a  bond 
for  jC400,  which  was  to  be  void,  provided  plaintiff  continued  to 
pay  to  tlie  defendant  annually  :  9  : 2  during  plaintiff's  life, 
or  after  six  months*  notice  paid  off  the  prinuipol  of  £9(K^  the 
sum  lent.  Part  of  the  arrangement  was,  that  defendant  was 
to  ininre  plaintiff's  life,  which  was  done,  and  tbe  annuity  waa 
mnde  up  of  interest  at  tlie  rate  of  8  per  cent,  and  of  £5 : 9 : 3, 
being  the  amount  of  the  premiam  to  be  paid  for  the  insurance. 
In  1851,  on  notice  duly  given,  plsintiff  paid  off  the  £200,  and 
demanded  delivery  of  tlie  policy,  which  was  resisleil,  and  hence 
the  present  suit  in  Chaoceiy  to  cause  it  to  be  delivered  up. 

The  Court  of  Appeal  in  Chancery  dismissed  the  bill,  t>.,  as- 
soilzied the  defendant. 

LordJuttiee  Turner. — "As  a  general  rale,  it  Is  not  disputed 
that,  where  a  grantee  of  an  annuity  insures  the  life  of  the 
pranter,  the  policy  effected  belongs  generally  to  the  grantee. 
The  question  here  is,  *  Whether  there  are  here  special  circum- 
stinces  which  alter  the  general  rule  7* "  His  Lordship  then  re> 
Ti<-wed  the  circumstances  under  which  the  loan  was  contracted, 
and  the  terms  of  the  bond,  and  concluded  that  there  was  no* 
thing  to  alter  the  general  rule — tliat  the  money  applied  in  pay- 
ing the  premiums  was  the  granter's  own  money,  and  therefore 
the  policy  belonged  to  him. 


200. — Natler  v.  PalheR}  7th  May  1863 — 
(Eich.)  21  L.T.  168. 

Ship — Total  Loos—  Paisengtrr*  seising  Ship  hj  force — Pirsry^ 
Where  pauengere  murder  the  captain  and  run  awag  u-itk  the 
ihip,  and  to  cauu  the  /est  of  a  mm  intured  on  nch  panengen' 
due  arripot,  thit  it  a  Ion  bg  "  piratet  and  thieve*  end  the  lika 
perils  of  the  tea,  "  within  the  mtantng  of  the  polieg, 
A  ship  was  freighted  with  Coolies  from  China  to  Pern,  and 
plaintiff  having  furnished  their  outfltF,  provisions,  &c.,  the  ex- 
pense of  which  was  to  be  paid  upon  the  delivery  of  the  emigrants 
at  the  port  of  destination  in  Fern,  he  insured  the  amount  of 
these  advances  on  the  vessel. 

During  the  voysge  the  Coolies  rose  and  murdered  the  mnnter 
and  part  of  the  crew,  and  caused  the  remainder  of  the  crew  to 
steer  them  to  the  nearest  land,  where  they  landed  ,and  left  t'le 
vessel,  and  would  not  return.  The  plaintiff  having  thus  totally 
lost  the  sum  advanced  on  the  Coolies,  and  which  lie  had  insured, 
on  account  of  the  ship  not  having  arrived,  he  sued  the  defendaniB 
(ho  Insurance  Company)  on  the  pulicy,  alleging  that  the  ship 
was  lost  by  pirates.  The  defence  was  (inter  o^'a),  that  the  non- 
arrival  of  the  ship  was  caused  by  the  unwillingness  of  the  Coolies 
to  go  to  their  destination,  and  not  by  any  feult  of  the  ship, 
which  was  sound  and  able  ;  at  all  events,  that  the  Coolies  bad 
no  piratical  motive,  but  acted  as  they  did  solely  because  tbey 
were  unwilling  to  go, 
Tlie  Court  of  Exchequer  held  the  defence  bad. 
PuUoek  C.B. — "  The  proximate  and  not  tbe  remote  cause  of 
the  loss  is  always  considered,  according  to  the  well-known  l^al 
;tt»xlm  eSfinundcd  by  Lord  Bacon — cavsa  pronma  non  rtmofa 


rpectatur.  The  act  of  seiinre  of  the  ship,  and  taking  it  oot  «f 
the  poBsesdoQ  of  the  master  and  crew  by  tbe  pasaeogen,  was 
eUtmr  an  act  of  piracy  au<1  tlieft,  lud  so  within  the  expcea 
words  of  the  policy—' pirates  and  thieves,  and  the  like  pmila 
of  the  sea' ;— or,  if  not  of  that  quality,  because  it  was  not  does 
ammo  fitrondi,  it  was  a  seixnre  eju»<km  genetii,  aoatogooa  to  it, 
or  to  barratry  of  the  crew,  falling  within  the  general  coodaffing 
words  of  the  perils  enumerated  by  the  policy.  It  waa  a  pert 
insured  against,  whatever  the  cause  of  seizure  waa,  and  tfaoa^ 
the  cause  of  the  seiaure  was  no  such  peril,  for  the  abore  maxis 
applies,  the  only  question  remaining  w,  whether  that  aeiaaiv 
caused  tbe  total  lou  (not  of  the  ship,  for  tlutt  is  not  tbe  ssbject 
of  this  insurance),  but  of  the  sum  insured,  wliich  depended  oa 
the  safe  arrival  of  the  Coolies.  It  is  averred  tbat  it  did,  asd 
must  be  so  taken,  unless  the  circumstance  tbat  tbe  loea  wnU 
not  have  occurred  if  the  Coolies  would  have  returned  to  tbe 
sliip,  makes  any  difference.  We  are  clearly  of  opinion  that  it 
does  not.  They  did  not  return  to  the  ship,  and  the  total  k» 
of  the  sum  insured,  prima  fade  caused  by  the  seisore  of  the  iekf 
and  tbe  escape  of  tlie  Coolies,  never  ceased  to  be,  what  I  say  it 
was,  a  total  toss  so  caused,  because,  presumably,  it  wonU  not  hive 
occurred  if  the  ship  bad  not  been  run  away  with ;  for  the  Coofiei^ 
however  unwilling  to  proceed,  would  tben  have  rcmuned  ia 
safety  in  their  prison,  the  ship,  and  been  delivered  at  tbeirport 
of  destination.  The  running  away  with  the  sliip  was  as  mock 
the  cause  of  the  lns«,  as  if  the  ship  bad  been  seized  and  taken 
out  of  the  possession  of  tbe  crew  by  strangera  and  tben  aban- 
doned, and  tbe  cargo  bad  consisted  of  wild  animals,  which  bad 
escaped,  or  been  let  loose  by  them  whilst  they  were  in  pQessaiica, 
and  could  not  be  caught  again  after  the  captora  abandoned  the 
possession  :  or,  as  if  slaves  (when  lawfully  the  aubject  of  Ibsw- 
ance),  who  had  been  conveyed  in  a  vessel  that  waa  driven  oa 
shore  by  perils  of  the  seas,  and  by  reason  thereof  escaped,  wookl 
be  the  cause  of  a  total  loss  of  the  subject  insured.  In  both  of 
these  cases,  as  in  the  present,  a  peril  insured  against  by  the 
policy  happened,  and  in  both,  tlie  ctmsequenoe  of  that  peril  was 
the  loss  of  the  subject  hisured.  We  are  theiefiwe  for  ^iniiff." 


201.— Gosling  tJ.  Vklby,  12th  August  1853 — 
21  L.T.  265,  (House  of  Lords.) 
Assessment—  Deliberative  Bodies — Perverse  Majority — Power 
of  Minority —  Whtre  the  law  impose*  a  dntjf  oa  «  public  60^ 
to  meet,  and  bg  a  majority  agree  upon  an  acsssssuat.  if  the 
majority  prettnt  perportehf  refkee  to  agree  ta  mty  aneaamemt 
vhaiever,  the  minority,  hometer  wUling  to  do  tkeir  dmif,  tmmmet 
trrat  t-eh  majority  a»  absent,  md  go  on,  at  if  the  Utter  kad 
taken  no  part  in  the  pneeedinga. 

The  parishioners  of  the  parish  of  Bratntree  la  Eaaex  w«n 
duly  summoned  to  meet  on  acertaln  day,  and  make  af^nrch-rate, 
I  «.,  assess  themselves  for  the  repsir  of  the  parish  church.  Tbe 
law  is,  ttiat  it  is  the  duty  of  the  parishioners,  in  vestry  asoeniUed, 
to  meet  and  agree  upon  a  certain  rate,  such  as  will  suffice  far 
the  repair  of  the  parish  church,  and  that  rate  which  ia  agreed 
upon  by  a  majority  is  a  1^1  rate.  Tbe  pariahioDera,  aecsrd- 
ingly,  duly  assembled.  That  the  church  was  In  need  of  repair 
was  not  denied,  and  an  estimate,  shewing  that  Ss.  in  the  poood 
would  be  a  sufficient  assessment,  was  not  questioned.  A  par 
isliioner  proposed  and  another  seconded  a  motioo,  that  a  rata 
of  2s.  be  adopted.  An  amendment  was  then  moved  and  seconded, 
"  That  all  church-rates  were  contrafr  to  Scripture,  and  that  lUs 
meeting  refuse  to  make  any  rate."  Ine  chairman  put  tbe  annd- 
ment,  and  it  whs  carried  by  a  shew  of  bands.  No  poll  warn 
demanded,  aml^  on  the  chairman  asking  if  any  other  aasead- 
ment  was  msde,  no  one  returned  an  answer.  The  cri^tial 
motion  was  not  again  put  from  the  chair,  but  one  of  thenbieltity, 
addressing  those  who  agreed  with  him,  proceeded  to  set  as  If 
such  majority  were  absent,  and  accordingly  the  minori^  for- 
mally passed  a  rate  of  Ss.  One  of  the  migority  protested  agaast 
the  legality  of  this  step,  or  any  such  resoluUon  being  entered  ia 
the  minutes.  It  came  to  be  a  question,  whether,  in  tbe  above 
circumstances,  the  rate  so  passed  was  legal  and  valid,  mmng 
that,  though  a  majority  of  dissentients  wne  preseot,  yat  thay  hid 
factiously  and  irrelevantly  refused  to  do  the  sole  buetima  urMeh 
they  were  summoned  to  do. 

'The  Court  of  Queen's  Bench  held  the  rate  was  valid,  naA  on 
a  writ  of  error' to  the  Exchequer  ChaihWnLapBhJJdMUBM  ins 
ifBrmed  by  a  majority  aijidiiieCl>tl9ine:iUMil)M 


HAVING  REFERENCE  TO  SOOTOH  LAW. 


Alie  House  ofLords,  the  Judgei  (some  orwliom  had  in  the  interim 
L>een  replaced)  were  summoned  to  attend  and  g'ne  their  opinion, 
w  hen  they  were  equally  divided — being  five  against  five. 

The  House  of  hotds,  adtised  by  Loi^  Truro  aud  Lord  Chan- 
cellor Cranworth,  who  had,  when  Common  Law  Judges,  been 
l>oth  in  the  minority,  reversed  the  judgments  of  the  Courts  be- 
Xow,  and  held  tliat  the  rate  was  invalid. 

Zorij  Truro. — "  It  is  ftdmitted  that  the  parishioners  of  every 
pariah  are  under  an  imperative  legal  obligation  to  provide  fur 
the  necessary  repair  of  the  church,  and  for  the  expenses  ind> 
dental  to  public  worship.  It  is  also  admitted,  that  the  only 
authority  by  which  a  valid  church-rate  can  be  made,  is  the 
legal  majority  of  the  pBrishioners  duly  assembled  in  vestry  ;  and 
it  is  also  admitted,  tbat  the  rate  in  question  was  not  made  with 
Che  utent  of  the  actual  mnjority  of  the  votry.  But  ic  support 
of  the  rate  it  is  i lid,  that,  though  it  was  not  made  by  an  actual 
m^ority  of  suci)  a  vestry,  tt  U,  nevertheless,  valid,  as  having 
been  made  by  a  constructive  legal  majority  of  such  a  vestry, 
rrbe  course  of  reasoning,  by  which  the  minority  is  said  to  have 
become  a  constructive  legal  majority  of  the  vestry,  is  by  Insist- 
ing  that,  the  vestry  being  assembled  under  a  l^al  obligation 
to  make  a  church-rate,  when  the  majority  refused  to  make  a 
rate,  they  virtually  disclaimed,  and  withdrew  from  interference 
in  the  only  duty  and  business  of  the  vestry,  whereby  tlie  vestry 
became  constituted  of  the  minority  only,  who  weru  willing  to 
make  a  rate,  and  the  subsequent  interference  of  the  majority, 
by  protesting  against  a  rate  being  made,  was  equally  illegal  and 
unavailing.  The  present  rate  is  said  to  be  sustainable  upon  a 
principle  analogous  to  Uiat  upon  which  Totea  given  at  elections 
to  diaqoallfied  candidates  are  held  to  be  unavailing,  or,  as  it  is 
called,  thrown  away,  and  which  principle,  it  is  said,  requires  that 
the  votes  of  the  majority  refusing  to  make  a  rate  should  be  held 
to  be  altogether  nugatory.  But  there  is  no  authority  for  holding 
that  the  rule  or  principle  which  is  acted  on  in  election  cases  is 
a  general  principle,  or  has  been  adopted  in  other  than  election 
cases.  The  distinction  must  never  be  overlooked  between 
persons  upon  whom  the  law  has  bestowed  poirw  and  authority, 
declining  to  Interfere  in  relation  to  the  sabject-mattor  to  which 


the  power  and  authority  applies,  and  those  who  insist  upon 
acting  in  relation  to  it,  and  who  object  to  the  power  and  autlior- 
ity  being  exercised  adversely  to  or  without  them.  If  the  majority 
of  the  parishioners  In  vestry  refuse  to  vote  or  interfere  upon  the 
question,  whether  a  church-rate  shall  be  made,  and  quiescently 
leave  the  whole  matter  to  the  <ither  assembled  parishioners, 
there  can  be  no  doubt  that  the  quiescent  majority  would  be 
bound  by  a  rate  made  by  the  minority.  But  in  this  case  the 
actual  interference  of  the  majority  wu  recognized  by  tlie  vestry, 
as  well  by  the  amendment  being  put  to  the  vote,  as  also  by  the 
protest  against  the  attempt  to  make  a  rate  against  their  dissent 
being  entered  as  part  of  the  proceedings,  and  therefore  to  pre* 
snme  absence  and  non-in.terffrence  is  to  presume  against  the 
recorded  facts.  I  think  the  law  ought  not  thus  to  be  altered 
upon  the  authority  of  remote  and  forced  analogies,  circuitous 
reasonings,  and  tortaoua  presumptioni  and  <»natniction8,  re- 
garding the  acta  and  intentiona  of  men,  oontraiy  to  the  palpable 
fact  and  tmtb." 


202.— The  Bonaparte,  31st  Dec.  1852— 
21  L.T.  280,  (Adm.  C.) 

Ship — Botrorary  Bond — Notice — Validity — A  British  Consul 
finding  a  Britith  skip  in  great  distrets  in  a  foreign  port,  wrote 
home  tu  the  oanert,  stating  the  liietreu,  but  not  allnding  to  the 
necessity  of  repairing  her — Held  tbie  wae  sufficient  notice  to 
jtutify  tht  advance  of  money  on  bottomry  bond. 
This  was  entirely  a  question  of  fact,  whether,  in  the  circam- 
stances,  sufflcient  communication  had  been  made  to  the  owners 
and  consigoeea  of  the  cargo,  prior  to  the  execution  of  the  bot- 
tomry bond.  The  Court  held  the  information  sent  by  the  British 
Consul  sufficient,  for  masters  of  small  vessels  seldom  or  never 
intimate  to  the  owners  or  consignees  of  cargo  in  direct  or  ex- 
plicit terms,  that  the  cargo  must  be  hvpotliecated  if  funds  are 
not  advanced.  When  they  do  write,  they  merely  state  tlie  dis- 
asters tbat  have  occurred  and  caused  the  detention, 
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ACOOUMODATIOH  BILL— See  Cautioner.— p.  39. 

AGENT  AND  CLIENT— Business  of  Law  Agent— Investing 
Monies  for  Clients — Law  Partnership — It  is  not  strictly  the 
business  of  a  law  agent  to  invest  monies  in  heritable  si^curi- 
ties,  and,  therefore,  a  contract  by  one  member  of  a  firm  of 
Uw  agenu  to  do  that  kind  of  business  will  not  bind  his  part- 
ners, unless  something  more  be  shewn  than  merely  that  he 
Is  a  law  agent  Harmon  p.  Johnson,  29th  April  IB53,  (Q  B.) 
—1149)  p.  34. 

— —  Confidentiality — Witness  at  Trial— At  a  trial  where 
the  question  was,  whether  a  certain  bill  of  excliange  was 
given  for  a  gaming  debt,  defendant's  counsel  put  plaintiffs 
attmcy  in  the  witness-box,  and  asked  him  if  he  had  the  bill 
in  Covrv—Seid  tliis  was  a  proper  question,  and  that  the  an- 
swer was  no  breach  of  professional  confidence.  D#yer  r. 
■  Collins,  7  Ezch.  Bep.  639,  (Excb.)— (116)  p.  27. 
—Trial 


Confidentiality' 


—Client's  TiUe-Deeda— A  law 


agmt  is  not  bound  to  produce  a  title-deed  of  his  client  at  a 
trial  between  third  parties.  Volant  v.  Soyer,  14tb  Jan.  1853, 
(CP.)— (147)  p.  84. 

 Coufldentiality- Bankrupt  Absconding— A  bankrupt 

about  to  abscond  went  to  A,  who  hnd  acted  as  his  law  agent 
in  some  matters  previoasly,  and  asked  A  to  promise  not  to 
teU  where  lie  was  gdog,  which  A  promised  to  do — Held  that 
A  was  boaod  to  disolose  it  nevertheless,  because  tlie  infor- 
nation  was  not  aoQidred  while  oonducting  any  suit  or  basl- 
Bsss  as  lav  agent  &  pwU  Hawley,  Hth  Jan.  1868,  (Q.B,) 
(H8)p.84. 


AGENT  AND  CLIENT— Payment  to  Account— Conducting  a 
Buit— Prescription— Prescription  only  runs  from  the  date  of  the 
agent's  reasonable  notice  to  the  client  to  pay  a  sum  to  account. 
Whitehead  v.  Lord,  80th  April  1852,  fExch.)— (47)  p.  10. 

■  ■■  Taxation — Objections  to  Account  too  late-^Where  a 
client  about  to  change  bis  agent  got  his  account  taxed,  and 
did  not  object  to  items,  thinking  at  that  time  he  would  gain 
the  cause,  aud  get  them  from  the  other  ^e — HM  precluded 
from  afterwards  objecting.  Parker  v.  Great  Western  E.  Cp., 
8d  Nov.  1852,  (CP.)— (104)  p.  22. 

AGENT  AND  PBINCIPAL— Factor's  Act— Power  to  Pledge 
— Circomstancea  in  which  an  agent  had  an  implied  power  to 
pledge  goods  sent  to  liirn  for  sole.  Navutshaw  v.  Broworlgg, 
24th  July  1852,  (L  ii^  Cb.>— (6)  p.  2. 

-  Heal  party  calling  himself  Agent — Concealing  Princi- 
pal— A  party  described  himself  in  a  chtirter-party  as  agent 
for  another  resident  abroad — ^fsM  this  did  not  preclude  proof 
that  be  himself  was  the  principal.  Carr  v.  Jackson,  9th  Keb. 
1852,(Eich.}-(81)p.  7. 

  ttamages — Falsebood  not  Fraud  in  Agent — A  broker 

wrote  to  bis  principal  that  he  had  purchased  for  him  S5  tons 
of  oil,  to  arrive  by  a  certain  vessel,  when,  in  foci,  the  broker 
bad  only  purchased  25  tons,  if  the  vessel  should  hold  so  much 
over  and  above  £00  tons.  The  vrasel  turned  out  not  to  hold 
more  than  SOO  tons.  The  principal  sued  the  broker  for  da- 
mages, but  did  not  impute  fraud — Held  no  action  lay  for  a 
mere  falsehoods  Tbom  v.  Bigland,  18th  April  1868,  (Bxch.) 
—(168^  p.  80. 
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tlierr,  letring,  bjr  English  will,  "all  hl>  Kal  and  praaoDal  ei- 
tate,  wlierewMTer  sitaate,"  to  trustees,  fpr  blsidiildren,  bat  not 
epectfying  ceruio  Scotch  heritable  bonds  to  which  lie  was 
entitled,  and  vlndi  were  not  carried  hy  the  iiil\—Eeld,  that 
the  Scotch  heir-at-law  was  not  pat  to  his  election.  Maxwell 
r.  Maxwell,  4th  Not.  1862,  (Ch.  Ap.>— (S4)  p.  17. 
ARBITRATION— Award-— B«Uuction— Mistake  of  Law— Id 
onlcr  to  redace  an  award  00  the  ground  of  the  ulritrator 
,  mistaking  the  law,  the  Coart  will  not  look  at  a  written  state- 
ment of  the  grounds  of  his  decision  handed  by  him  to  the 
pnrtiea  along  with  the  award,  nulesi  it  appear  he  intended 
,  these  reasons  to  be  part  nf  his  award.   R.  t>.  South-Western 

C).,  25th  Not.  1852,  (Q  B.)— (98)  p.  20. 
ASSESSMENT— Public  Building— Infirmary—An  infirmary 
itiipported  by  Tolontary  contributions  is  a  public  boildiog, 
like  gaols,  schools,  and  almshousea.   OoTemors  of  Bedford 
Intinnar;  v.  Town  of  Bedford.  7  Ezch.  Bep.  768.— (.1^4)  p.  39. 

 DeliberntiTe  Bodies  —  Forrcrse  M^ority — Power  of 

Minority — Where  the  law  imposes  a  duty  on  a  public  body 
to  meet,  and  by  a  majority  agree  upon  an  asgessoient,  if  the 
majority  present  perversely  refuse  to  ngree  to  any  assessment 
whateTet,  the  minority,  howeT<T  wilting  to  do  their  duty, 
canuot  treat  such  majority  as  absent,  and  go  on,  as  if  the 
latter  had  taken  no  part  in  the  proceedings-  Gosling  v.  Veley, 
ISth  Aug.  1S53,  (House  of  Lords.)— <201)  p.  M. 
A  UCTION — Articles  of  Roup — Mistake  in  Acreage—  Compen- 
5<itir)it — Construction  put  upon  certain  articles  of  roup  pro- 
viding for  compensation  in  case  of  mistake  in  acreage.  Leslie 
1'.  Tliompson.  9  Hare  4  68. — (62)  p.  18. 

 Implement  of  Sale— Olgectton  to  Gratraot— Puffing— 

A  vendor  may  be  his  own  auctioneer.  Every  ohjection  to 
title  or  contract  must  he  immediately  notified  by  the  pur- 
chaser on  his  becoming  acquainted  with  it,  otherwise  it  will 
be  deemed  waived.  Puffiug  observed  upon.  Flint  v.  WoodiOt 
lUh  April  18SS,  (V.C.  Turner.)— <llil)  p.  35. 
■  —  Auctioneer— Uisdetcritnng  Pn^nrty— Duniges— An 
aucUoneer  in  wiling  a  bouse,  misdescrtbed  ft  as  being  of  three 
instead  of  two  storeys,  whereby,  under  the  articles  of  roup, 
the  owner  had  to  give  the  purchaser  compensation — Held 
that  the  auctioneer  was  liable  in  damages  to  the  seller,  to  the 
nniount  of  such  compensation.  Porker  V.  Farebrothn*,  24th 
May  1853,  (CP.)— (178)  p.  46. 

Offer  and  Aoceptanoe  after  Auction — A  attended  an 


auction  of  a  hoose,  and  read  the  articles  of  roup,  bat  did  not 
buy.  After  tiie  auction  he  offered  a  sum,  which  was  accept- 
ed unconditionally — Htld  that  this  purcltase  did  not  Incorpo- 
rate ttie  conditions  in  the  articles  of  roup  into  the  coatract. 
Cowley  V.  Watts,  lit  March  1858,  (M.  B.}— (IV4)  p.  59. 

B 

BANIiERS— Crossed  Cheque— Custom— Negligence— Obserra- 
tiooB  on  the  duty  of  bankers  In  cases  of  crossed  cheques,  and 
■  how  far  the  custom  of  bankers  afbcts  the  right  of  parUee, 
Bellamy  v.  Maijoribanks,  6th  Feb.  1852,  (Each.)— (SO)  p.  7. 

 See  Bill  of  Exchange,  Forgery  of-  (128)  p.  30. 

BILL  OF  EXCHANGE  AND  PEOMI880EY  -  NOTE— 
Acceptance,  Blank— Question,  how  Img  afterwards  the  im- 
plied authority  to  Bit  up  a  blank  accepunce  may  be  exer- 
cised r  Uulhill  V.  NeTUIe,  S3d  Nov.  1853,  (Exch.)— ( 105)  p.  S3. 
 Acceptance,  Blank— Filling  up — A  signed  a  Uuk  pro- 
missory-note, and  it  was  not  filled  till  rix  years  after,  wbeu 
nn  innocent  indorsee  sued  A — Beld  it  was  fbr  the  jury  to  say 
whether  the  note  had  been  filled  up  within  a  reasonable  time. 
Temple  v.  Pollen,  26th  Jan.  1853,  (Exch.V- (179)  p.  46. 

'  Acceptance,  Blank~.Bofia  IWe  Holder  for  Value— Where 


one  gives  a  blank  acceptance  to  another,  he  thereby  antho- 
riees  the  latter  to  fill  np  the  bill  (for  any  amount  the  stamp 
will  cover)  within  a  reasonable  time ;  bat  even  though  it  is 
not  hlled  up  within  a  reasonable  time,  he  is  nercrtheless  liable 
to  a  bonajide  holder  for  value.  Montague  v.  Perkins,  8d  Jiue 
1853,  (CP.)— (188)  p.  49. 

Acceptance  without  Date— Minority— Where  there  is 


BILL   OP   EXCHANGE   AND   PROMlSfiOBY  -  BOTE  — 
Dtslioaour,  Notice  of— Mistaking  Acceptor  to  be 
—A  notice  of  dishonour  fchrooah  mis-stating  the  aeeeptor  tm 
be  the  drawer,  held  sufflctent.  Mdlmb  •.  Bippen,  list  April 
1852,  (Exoh.>-(42)p.  9. 

•  Dislionour,  Notice  of— A  notice  beld  good,  tboogh  looae- 

ly  worded,  becausu  intelligible  to  a  man  of  reasoasMe  nnder- 
Bianding.  Everard  r.  Watson,  95th  April  iBSa,  (Q.B.>— 
(145)  p.  33. 

Dishonour,  Notice  of— Remote  Indorser— If  the  bolder 


no  evidence  as  to  the  date  of  the  aoceptanoe,  a  jury  may  In- 
fer that  the  bill  was  accepted  within  a  reasonable  time  after 
the  date,  which  may  in  some  cases  t>e  in  a  few  days  thereaf- 
ter.  RoberU  t>.  Betball,  16th  Nov.  1853,  (CP.)— (106)  p.  22. 

  Accommodation  Bill — See  CtaUiontr. 

Dishonour,  Notice  of— Dne  oaie  to  find  Address — Cir- 


cumstences  whne  a  Tagae  address  being  glTea  by  the  drawer, 

it  was  hdd,  dne  cars  had  been  taken  uiongh  the  notice  did 
not  reach  him.  Bnrmester  t.  Barron,  92d  Jan.  1858,  (Q-B.) 
-(29)  p.  6. 


of  a  bill  seeks  to  avail  himself  of  notice  of  dishononr  |rivra 
by  him  to  a  remote  indorser,  he  must  iiave  given  it  witkin 
the  time  within  which  he  would  have  been  rvqalred  to  givw 
it  to  his  own  immediate  indorser.  Bowe  «.  Tipper,  97th  Jaa. 
1853,  (C.P.)— (180)  p.  45. 

—  —  Forgery — Liability  ot  Banker— Hie  soceptaoee  of  a 
bill  payable  at  a  banker's,  is  tantamount  to  an  cnder  to  lha 
banker  to  pay  the  bill  to  any  one  who,  according  to  the  law 
merchant  can  give  a  valid  discharge  br  it.  Bobartsv.Tackev, 
16  Q.B.  560.— (128)  p.  30. 

■  Fraud  of  Indorser — Knowledge  t4  Fraud — Erideaee — 
lo  an  actiim  by  an  IndiHiefl  ^tinst  the  acceptor,  Hw  latter 
pleaded  in  defence  tbat  the  Indorsee  knew  hta  indotaer  goi  tkr 
Mil  by  fraud,  and  offered  to  prove  tbat  such  indorser  «■>  a 
convicted  felon — Held  that  such  evidence  was  insiimiMftr 
until  it  was  proved  tliat  the  indorsee  knew  the  indorser  na  a 
felon.  Berry  v.  Alderman,  27th  April  1853(C.P.)— (I66)p.^ 

 ■ —  Form  of  Promissory-Note — Not  a  Note— *^  Borrowed 

£100  fbr  two  months.  Cheque  £100  on  the  N.  Bank.  J.  D.'* 
Held  not  a  note.  BTue  v.  Dewdu^,  10th  April  1 852,  (Q.  B.) 
-(41)  p.  9. 

 Form  of— Either  a  Bill  or  Note — **I  promise  to  pay 

T.  L.  £99.  ToJ.  E.  O.  (Signed)  H.  O."  Across  it  *fi(- 
ten,  "  Accepted.  J.  £.  0."—Bdd  either  a  bill  or  a  aote^ 
Lloyd  V.  Oliver,  4th  May  1852,  (Q.  B.}— (50)  p.  II. 

 Interest— i>x  Lod—Foti^  Bllt— UaM  of  Galcnlalioa 

— Where  a  bill  is  drawn  at  ^,  and  made  pajabia  at  B,  and 
is  dishonoured,  interest  Is  payable  at  the  rate  usual  at  A, 
and  the  rate  of  interest  is  a  question  for  the  judge,  and  dm 
for  the  jury.  Gibbs  v.  Fremont,  6th  June  J85S,  (Excb.) — 
(IB5)  p.  47. 

—  ■  liocaltty  of— Will — A  promissory-note  doe  to  testator 
domiciled  in  England,  by  a  person  reddent  at  the  Cape  of 
Good  Hope,  passes  under  the  words,  "  property  I  shall  leave 

in  the  colony."  Scorey  v.  Harrison,  20th  Dec  1853.  CV.  C. 
Kindeisley)— (HI)  p.  25. 

Locality  of—Lex  Loci  —  Jurisdictioo— A  bill  of  ex- 


change was  drawn  at  A,  accepted  at  B,  and  sent  back  to  the 
drawer  at  A,  and  at  last  dishonoured— .Birfi^  the  caaae  of 
action  accrued  at  B,  where  th«  bill  was  accepted.  Wilde  t. 
I^eridan,  7th  M.aj  1852,  (Q.  B.)— (Sl)p.  It. 

 "  Lost  Bill — It  is  a  good  defence  to  an  aetiMi  on  a  biOL 

tbat  the  bill  is  lost,  tmless  it  was  not,  in  its  original  state, 
negotiable  Clay  v.  Orowe,  8  Exch.  Bep.  295,  (Ezoh.)— C185) 
p.  39. 

Prescription— Writ  of  Debtor — Circumstances  in  wbicfa 


the  promise  to  pay,  expressed  in  a  letter  of  the  maker  of  a 
promissory-note,  was  definite  enough  to  elide  the  pkatrf  pre- 
scription.  Edmonds  v.  Goater,  loth  March  1859,  (M.B.)— 

(37)  p.  9. 

BILL  OF  LADING— See  Carrier.  Ship. 

0 

CARRIER— Who  is  a  PubUo  Carriei^-OiM  who  htM»  himsiU 
out  to  evenr  one  who  asks  bim  to  cany.  logala  «.  OMwit, 
a  Car.  &  Kir.  61.— (73)  p.  16. 

 Culpa— Gross  Nflgligeoos—Spedal  Cootiaet^A  nol- 

way  company  may,  by  special  ooatsact,  exempt  thciasalves 
from  liability  fbr  gross  negligence  on  thrir  part.  Osar «. 
Lancashire  ft  Torkshirs  B.  Ca,  8tk  Hay  18^  (Sn^)— 
(52)  p.  n. 

Cnlpa— Special  Cootraot— Statutory  Notice^-Baltmty 


Ticket— Whether  printed  conditioni  on  a  caUvaf  9Uktt 
amount  to  a  statutory  notice,  under  the  Carriers'  Ae^  «r  to 
a  fecial  contract  i  Great  Northern  B.  Oo,  •.  Morfffll^  Mlh 
May  1852,  (Q.  B.)— (53)  p.  II. 

Culpa— Ona  Carrier  handing  evar  Goods  to 


A  rulway  company  stated  in  their  tiekete  thi^  Mtid 
only  be  renMHittble  fbr  the  goods  AsgFaankd;  wmi^mUhat 
IhM  ffiitsw&d,  and  that  they  w 

to  a  publio  carrier,  ototb — *' 
nation— .ffeM,  that  twM^i 
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on  tlieir  ratlvaj,  tiioi^  tbajrlmd  mads  one  entire  charge  for 
ilie  whole  distance.  Uiat  i*.  iodudii^  what  wai  bmrond  their 
line.   Fuwla  v.  Un«t  Weatero  R  Co.,  7  Bzoh.  Rep.  t99.~^ 

<128)  p.  29. 

OA  BBIKR— Culpa— Coantermandini!  Direction  of  Good^Negli- 
guace  of  Carrier — Goods  were  dtjlirered  to  the  railway  c<Mn- 
ptiny,  bearing  a  direction  to  Mr.  X,  at  A.  The  owner  after- 
ward! gaTo  notice  to  the  railway  clerk  at  A  to  tend  the  goods 
to  Mr.  Y,  and  not  tn  Mr.  X,  which  wai  n^leeted,  and  the 
goods  were  lost— iT^U,  the  company  were  liable  for  their 
▼alae.  Scothome  v.  South  Staffordshire  R  Co.,  fiOtli  Jan. 
1858,  (Exch.)— {137)  p.  83. 

 Notice  of  Limited  Liability  Snspended  in  Office — 

Sending  for  Goods — A  carrier  who  has  tiie  statatory  notice 
put  up  in  bis  office,  but  eends  for  goods,  and  accepts  delirery 
elsewhere,  la  not  liable  for  the  loss  of  theae  goods,  unless  the 
fender,  on  delivering,  declare  their  nature  and  ralue.  Baxen- 
rlale  e.  Hart,  7lh  Feb.  1862,  (Exch.)— (,8)  p.  S. 

■  ■  Bi>bber8 — Bill  of  Lading — Foreign  Countries — ^Dangers 
cif  the  Road — When  a  box  is  stolen  in  transit  by  milwey  in 
this  country,  this  is  not  a  loss  by  robbers,  or  by  dnn^rs  of 
the  road.  \Roth8chiId  e.  Boyal  Mail  Steam  Pocket  Co.,  id 
June  1852,  (Exch.)— (57)  p.  12. 

 —  Paasengerj      BaUwaj  carrying  Goods — ^Liability — If 

R  passenger  by  railway  carry  merchandise  along  with  his 
luggage,  it  is  at  his  own  risk,  unless  tliere  is  some  special 
contract.  Great  Northern  B.  Co.  v.  Shepherd,  19th  June 
1852,  (Excb.)— (,58)  p.  IS. 

  See  Ship,    SaUway.  Ferry, 

CAUTIONER— Treasurer  of  Building  Society  robbed— Liabi- 
lity— A  treasurer  was,  in  oourau  of  duty,  oarrying  the  mo- 
ney of  a  building  society  to  their  banker,  when  he  was 
robbed~J?fU  his  cautioners  were  not  liable.  Walter  «. 
British  Guarantee  Association,  20th  April  lBjt2,  (Q.  B.>— <15) 
p.  4. 

 AocommodatlonBill—Giriog  Time— Joint  and  Several 

— A  and  B  made  a  joint  and  several  promiisofj-iiote.  The 
payee  afterwards  sued  B,  wbo  pleaded,  in  denoce,  that  he 
only  signed  as  cautioner  for  A,  for  whose  occommodatiun  the 
note  was  made,  and  that  the  payee  knew  this ;  and  that  as 
the  payee  had  giTen  time  to  A,  U  was  discharged.  Held  a 
bad  defence,  and  that  B  ought  to  tiave  averred  that  he  had 
made  the  note  and  given  to  the  payee  only  as  a  oantloner  for 
A,  and  that  the  payee  accepted  bira  aa  inch.  Uanlay  e.  Boy- 
cott,  sgth  April  18&3.  CQ.  B.V-(167)  p.  89. 

CHEQUE,  CROSSED— See  fonivr. 

COMPANIES'  CLAUSES  CONSOIilDATION  ACT— (8  &  9 
Vict.  c.  16.) 

-  Transfer  of  Shares — Neglect  to  Register— An  action  of 
damages  lies  against  a  railway  company,  at  the  Instance  of 
the  pnichaser,  fur  not  registering  bis  transfer,  and  for  for- 
feitiog  his  shores  in  consequence  of  such  neglect.  G&tohpole 
V.  Ambet^te,  N.  B.  &  E^l  Co.  R.  Co.,  1  £11.  &  Bl.  Ill, 
CQ.  B.>~(136)  p.  29. 

—  Director  contractiug  with  Company — Void— By  sects. 
85,  86,  and  87,  a  contract  entered  into  by  a  director  with  a 
company  of  which  he  la  a  director,  it  not  tberebx  Told :  but 
the  director  becomes  disqualified,  and  his  office  vacant. 
Barker  e.  Oxford,  Worcester,  ft  W.  R.  Co.,  84th  Jan.  1853, 
CCP.WMDp.  32. 

 Who  is  a  Subscriber  ? — Register — Oalls^ — Merely  pay- 
ing a  deposit  on  a  letter  of  aliutment  does  not  make  one  a 
auMcribar ;  he  mnst  also  sign  the  deed,  without  which  tlie 
qotiy  <A  hia  name  en  tlie  roister  gooa  for  nothing.  (Sects.  8, 
91.)  Waterford,  Wexford,  W.  &  Dahlia  R.  Co.  v.  Pid< 
oock,  8  Exch.  Rep.  S79.— (163)  p.  88 

  See  Reuiaay  Clautti  ContUidation  Act. 

COBiPENSATION— Trustee  a  Creditor  of  Legatee— An  exe- 
cutor of  a  will,  who  is  a  creditor  of  a  l^tee,  cannot  plead 
oompeasaUon  to  an  action  for  the  legacy.  Freeman  v.  Lo- 
mas,  9  Hare  109.— (60t  p.  IS. 

CONFlDBNTIALITr-See.d?m<  and  CUenL 

CONFIRMATION  —  Substituted  Executor  —Circumstances 
where  on  executor  was  confirmed  as  substitute.  Id  Goods  of 
E.  WUmott,  8lh  Nov.  (Eccl.  C.)— (88)  p.  19. 

C  OPYBIGHT— Woodcuts— Woodcuts  in  a  book  are  within  the 
protection  of  the  Copyright  Act,  5  and  6  Vict,  c  45.  Bc^ue 
V.  Bmilston,  18th  Feb.  1852,  (V.  C.  Parker.)— (1)  p.  1. 

— —  Lithographed  Music.  Lithographing  ra^cs  of  mtisic 
mereljr  for  private  ose  In  a  mndcal  socletyi  u  an  iitfriive- 


nient  of  the  Copyright  Act,  and  an  action  of  d^ages  lies. 
Movello  p.  Ludlow,  7th  May  1852,  (0.  F.)~-{2)  p.  1 . 

COPYRIGIIT  — Designs— Paper-hangingB— If  cuttings  of 
papeivhangings  are  iEOued  to  the  trade  without  the  mark 
"  Rd."  (registered),  tlie  pattern  may  be  imitated  with  im- 
punity, though  the  design  has  been  duly  registered  under 
the  Copyright  of  Deaigns  Act,  5  and  6  Vict.  c.  lOO.  Hey- 
— wood  V.  Potter,  (Q-B.)  I  EIL  &  B,  489— (163)  p.  38. 

COUPONS- See  Debenturtt. 

CULPA — Dog  biting— In  action  fordamage  byabiteof  a  dog, 
plaintiff  need  not  prove  that  it  was  ii  dog  savage  and  fero- 
cious, but  merely  that  it  was  not  a  dog  of  good  temper. 
Charleswood  v.  Greig,  3  Car.  &  Kirw.  46--(72)  p.  15. 

 Driving  negligently — Passenger  at  a  Crossing- Obser- 
vations as  to  the  duties  of  both  foot-passengers  and  drivers  at 
a  street-eros^ng.  Willlami  v.  lUchard^  8  Dar.  4  ^rw.  8t 
—(75)  p.  16. 

—^^HeeAuetmeer.  C&vrier.  Mwtlat^/kter.  JVaskrtadServmt. 
D 

DAMAGES-See  Culpa. 

DEBENTURE— Coupons— Blank  Payee— D^bentarea  pay- 
able to  blank  when  sealed  are  etterly  void.  Coupons  are 
mere  I O  U'S,  and  need  no  stamp.  Enthoven  v.  Hoyle,  Sth 
Feb.  1852,  (C.  P.)~(29)  p.  S. 

DELIVERY— Order— Presentation  ot-^da  wei«  to  be  de- 
livered on  presentation  of  the  delivery  order — Odd  that 
"  presentation"  meant  a  deRverlng  np  oiF  the  order  and  not 
merely  sbewing  it.  Bartlett  v.  Holmes,  28th  April  1868, 
(O.P.)-(190)  p.  50. 

DOMICILE — Ciroumstanees  where  a  Scotsman  had  not  lost 
his  domicile  of  origin.  Brown  c.  Smith,  12tU  Feb.  1832, 
(.M.  It.)-(82)p.  8. 

E 

EVIDENCE  -Witness— Swndary  Evidence—"  Did  yon  not 
write  that  letter  in  answer  t»  a  letter  {not  produced)  charg- 
ing you  with  forgery  V'—Held  that  thi<i  question  could  not 
be  put.  Maodonnell  v.  Evans,  22d  June  1852,  (CP.)— (7)p.  3. 

 Waiving  Otyections  to  Illegal  Evidence — Observations 

as  to  bow  far  a  judge  ouKbt  to  allow  parties  to  waive  objec- 
tions to  evidence  not  legal.  Barbat  v.  Allen.  15th  April 
1858.  (Exch.) -(88)  p.  9. 

■  witneia  asked  the  meaning  of  libellons  ezpressions. 
See  Lihel, 

 —  Pordgn  Unstamped  Receipt — A  foreign  unstamped 

rec^pt  may  be  received  in  evidence.  Observations  as  to 
evidence  of  an  expert  in  foreign  law.  Bristowe  v.  De  Seque- 
ville,  8  Car.  &  £.  64.— (74)  p.  16. 

— ■■—  Forwgn— Judgment  tn  loquirition  at  Rome — A  judg- 
ment of  the  Court  of  Inqni^tlon  at  Rome,  was  given  in  evi- 
dence, which  was  in  the  form  of  an  attestation  by  a  notary, 
that  aifter  a  complete  investigation  of  the  records  of  tlie  Court, 
he  found  that  A  had  confessed  to  deflowering  virgins,  S^. 
(specifying  where),  and  that  their  eminences  suspuuded  A, 
an'l  condemnwl  him  to  a  religious  bouse  for  three  years.  The 
duooment  uame  from  the  office  of  the  iuquiaition — Udd, 
that  though  admiiisible,  it  was  not  conclusive  proof  of  the 
facts  it  contained.  R.  v.  Newman,  22d  Nov.  1852,  (Q.B.) 
—(97)  p.  21. 

■  ■  Witness — Questions  Tending  to  Criminate — Oiwerva- 
tions  as  to  liow  far  a  judge  interferes  when  sucli  questions 
are  put.  Fisher  v.  Ronalds,  S3d  Nor.  U62,  (O.P,)— (96) 
p.2L 

 Witness — Party  Acting  as  Advocate  and  Witness — 

Observation R  on  the  impolicy  of  allowing.  Cobbet  e.  Hudson, 
SOth  Nov.  1852,  (Q.B.)— (99)  p.  21. 

— - — ■  Secondary  £videoc«~Lost  Original — Circumstances  in 
which  it  WHS  held,  that  sufficient  search  had  not  been  made 
for  a  missing  agreement,  so  as  to  let  in  secondary  evidence  of 
itsooQtents.  R.  v.  Liberty  of  Saffron  Hill,  I6tb  Nov.  1952, 
(Q.B)-(im  p.  27. 

 Secondary  Evidence— Notice  to  Produce  the  Original — 

Tlie  sole  reason  why  previous  notice  to  produce  a  document 
at  ft  trial,  must  be  given  before  secondary  evidence  of  its  con- 
tents is  admissible,  is,  that  tlie  CiMirt  may  have  before  it  the 
beat  evidence  possible.  Hence,  if  a  document  is  already  in 
Court,  no  previous  notice  to  produce  is  necessary.  Dwyer  v. 
CoUins.  7  ExoU  Rep.  63^  (Exc1i.)-(I19)d.  27. 

—  Pfesumptitm  of  Drath  Abrmid— Q&cbiB|t8aoul«^iere, 
held,  that  there  was  not  Bufflb^($filft«tAti6M»«nUtkpre- 
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Bamptlon  of  deatb.   Jn  n  Greedy  I  Drew.  S35,  (V.  C.  Kin- 
denl«T.)— (170)  n.  42. 
JE!VIDBaTCG-Seeli6eI. 

EXPENSES— Witnen  Rolng  to  Identify  DefendADt— The 
cotts  of  lending  b  witneaa  to  see  defendsnt,  with  a  riew  to 
identify  him,  are  not  costs  io  the  caiue,  beiag  coats  merely  of 
qaalifying  the  witness.     Small  v.  Batht^  3d  May  1889, 

CQ.B.M«)p.  n. 

Waiti 


aitiiig  in  this  Conatry  till  Trial— Plaintiff  going 
abroad,  bat  waiting  till  the  trial  of  his  case,  may  be  entitled 
to  his  expenaea,  if  a  necessary  wltneit.   Aasett  v.  Hanball, 
3Ut  Jan.  1653,  (Q.B.>--<164)  p.  38. 
— —  See  Agent  tmd  VUmt. 


FACULTY— Exercising  Badly— Where  a  fiwoltj  to  dklde 
ffiven  by  a  will,  was  badly  exercised.  White  v.  Wilaon,  1 
Drewry  298,  (V.  C,  Kinderaley)— (130)  p.  30. 

FALSE  PaSTENCES— DeflnitioD  of— Observations  as  to  what 
a  false  pretence  is,  xnd  how  ciualiQed.  B.  v.  Wooley,  3  Car. 
&  Kir.  98—176)  p.  16. 

—  ■  Bepresentations  not  Continuoaa— It  is  for  the  jary  tosay 

whether  represeotaUons  made  at  dtfiferent  times  may  be  takea 
together,  so  aa  to  constitute  one  contiouiag  representation. 
B,  V.  Weimao,  7th  May  1853,  (Cr.  Ap.)— (181)  p.  46. 

FERUY— OamagingaHorse— Liability- Negligence— A  lessee 
of  a  ferry  took  on  board  A  and  his  mare,  A  keeping  charge 
of  her.  Owing  to  a  defect  in  the  liinding  slip,  the  mare  was 
injured,  and  died  in  con8e<iiiei)ce — II«ld  the  ferryman  was 
liaUe  for  her  loss.  Horridge  v.  WiUuughby,  I9th  Mor.  1853, 
(CP.)— (102)  p.  21. 

FOBEIGN— Foreigner  suing  in  England — Mandatory — If  a 
ScDtchmaa  wishing  to  sue  in  England  go  and  reside  there, 
though  for  the  temporary  purpose  only,  he  will  not  be  re- 

5 aired  to  find  security  for  coats.  Tambiaco  v.  Faelflco,  Ist 
une  1862,  (Excb.}-(66)  p.  12. 

 Scotsman  suing  In  England — ^Residence — A  Scotsman 

going  to  England  to  carry  on  a  suit,  must  nevertheless  fiive 
security  for  costs,  unless  he  shew  that  he  has  gone  there  bona 
fide,  and  has  taken  lodginf^  for  a  definite  i^riod.  AlDslie  v. 
Sims,  15th  April  1853,  (M.R)— (175)  p.  44. 

 Bankrupt— Affidavit — Notary- Public — Where  an  affl- 

darit  to  be  used  in  an  English  bankruptcy  is  sworn  in  Scot- 
land before  a  mitgistrate  of  the  district,  the  Dotary>publ  c  Mho 
attests  it  need  not  be  present  at  the  shearing,  [t  is  enough 
that  he  attests  that  the  magistrate  is  what  he  purports  to  lie. 
Ex  parte  Bird  v.  Calne,  6th  Dea  1862,  (Oh.  Ap.)— (82)  p.  17. 
.  Eoglisli  Interdict  to  sttSMud  Scotch  Action — Place  of 

Busineis  in  both  Countries — Where  a  party  died  resident  in 
England,  and  a  Scotch  creditor  bad  notice  that  a  maltiple- 
poindirig  was  raised  there,  tlie  English  Court  of  Chancery 
granted  interdict  to  prevent  such  creditor  from  enforcing  his 
claim  in  Scotland  against  property  of  the  deceased  there,  as 
this  would  give  him  an  unjust  advantage.  Where  a  Scotch 
corporate  body  has  offices  in  England,  and  an  a^ent  there, 
DOttce  served  on  the  latter  at  the  English  office  is  notice  to 
the  company.  Maclaren  r.  Stanton,  6th  Dec.  1862,  (M.B.)— 
(86)  p.  18. 

Lis  Alibi  Pendens— Culonies — A  pending  suit  in  a  Colo- 


nial Court  is  no  bar  to  a  suit  between  the  aame  parties  as  lo 
the  same  subject  In  this  country.  OiteU  v.  Lepage,  6th  D<!e. 
1861,  (V.  C.  Parker.)-Hf22)  p.  6. 

■■■  Colonial  Decree— Suapendlng  Suit — But  If  a  final  de- 

cree  has  been  pronounced  in  sncb  suit  in  the  Colonial  Court, 
the  Ennlhh  Court  will  slay  the  suit  here.  Same  case,  11th 
Nov.  1852,  (V.  C.  Stuart.)-(nO)  p.  25. 
-.— —  Interim  Execution — Action  on  Scotch  decree  during 
Appeal — The  Court  of  Session,  in  an  action  of  declarator,  Ac, 
by  A  V.  B,  assoilzied  B,  and  found  him  entitled  to  expensex, 
and  granted  order  for  interim  enoutton,  pending  an  appeal 
to  the  Honae  of  Lords.  A  then  left  Scotland  and  went  to 
England  to  prosecute  his  appeal,  where  B  sued  him  for  the 
expenses  so  ordered  to  be  paid — Utld,  that  no  action  isy  in 
EnglAnd,  because  the  interim  order  made  under  48  Geo.  IIL, 
c.  151,  17, 18,  was  not  in  the  nature  of  a  final  judgment. 
Patrick  V.  Shedden,  29th  April  185S,  (Q.B.)— (146)  p.  88. 

-  Bankruptcy  in  Eo^and — Scotch  Creditor  suing  in  Scot- 
land—Interdict— A,  a  trader  In  England,  who  had  pn^rty 
in  Scotland,  was  made  bankinpt  In  England.  B,  lendiug  in 
Eo^and,  and  claiming  to  be  a  creditor,  did  not  prove  hia 


debt  in  the  Englisb  Court  <^  Baokmptoyi  but  raised  «a  ac- 
Uon  in  SootUod,  and  arrested  the  flinda  tbm.  A'a  txaJua 
then  apidied  to  the  EugUsh  Court  of  OtianoeTy  for  ioMrdief 

to  atop  this  action  in  Scotland— ifs/i^  as  B  bad  not  proved 
bis  debt  in  Englaod,  and  it  aeemed  a  groundleaa  d^it,  tbs 
Court  of  Chancery  would  not  interfere,  but  tmated  to  the 
Court  of  Session  to  do  its  duty.  Penoeli  v.  Bw,  9th  Manfa 
1868,  (Oh.  Ap.)-(162)  p.  25. 

FOBEION— See  Approbott  aid  Bepnbatt.  SiU  iff  ffrffftiiy. 
Svidayje.  PaUiU. 

FliAUD— Surgeon  and  Patient— Bedoction— Where  a  snrgcoa 
obtained  a  promissory-note  from  a  poor  patient,  on  the  eve 
of  better  circomstaoces,  for  an  extravagant  amooot — HM, 
the  Cuart  would  not  reduce  the  note,  but  it  directed  a  jarr 
to  find  bow  much  was  fairly  due  by  tha  nuker.  BiUiw  v. 
Southee,  28d  Feb.  1852,  (V.  C.  Tunier.)-(84)  p.  & 

'  Misrepresentatiui^MiDingSluires— ObserTBtiouaaata 
taking  shares  in  mines,  when  epet^aas  reporta  have  beea 
made  by  engineers.  Jenningi  v.  Bmughton,  2S  J  June  18^ 
(M.  B.>-(195)  p.  62. 

 See  Age44  and  Principal.   BU  o/&eduoigt,  Fnmd  €f. 

a 

QAMINQ— Dominoes — Dominoes  is  not  an  "  unlawful  Rame' 
within  the  meaning  of  a  Public  Houses  Act.  U.  *.  Aabtoo, 
26Ui  Not.  1852,  (Q.B.)-CM)  p.  20. 

H 

HIBINQ—See  Ma$ter  and  Servant. 

HUSBAND  AND  WIVE— Transported  ntloo-Wift  dyiag 
Intesute— The  property  of  the  wUb  of  a  traospcmed  Mm 
goes  to  the  Crown,  and  not  to  her  next  of  kin.  Coombes  c. 
Queen's  Proctor,  Och  July  1852,  (Prer.  C.)— <W)  p.  3. 

 Wife  a  Witnes»-<This  law  now  altered— Smit.  1863.) 

—(46)  p.  10. 

 Beset  of  Theft— Wife  acting  Independently— A  «ife 

cannot  be  convicted  of  felonliinsly  receiving  goods  Iroai  ber 
buiband,  knowing  them  to  be  stoten,  nnlMs  ttiere  la jmof  of 
some  Ind^wndenl  act  on  her  part.  H,  o.  Eliaibath  Braehnv 
2Sd  April  1868,  (Cr.  ApL>-(lM)  f.  M. 

I 

IMPLEMENT— Sale— Oppoaing  Bill  in  Parliament— When 
the  Court  refused  implement  of  sale  to  a  landholder,  who  bad 
witlidrawn  opposition  to  a  railway  bill  in  Parliament.  Webb 
v.  Direct  London  and  Portsmouth  B.  Co-,  0  Hare  129,  I 
Ue  G.  M'N.  and  O.  529.— (61)  p.  13. 

■  Sale — Bailway  Abandoned — ^A  railway  company  bavin^r 
agreed  (o  purchase  A's  land  for  acerUln  aam,  if  be  woaid 
withdraw  his  oppo^tion  to  th«r  bill,  afterwarda  ahmidooed 
the  powers  conferred  by  the  act,  as  to  A's  part  the  line 
Eidd,  though  they  no  longer  required  tlie  land  tat  imUway 
purposes,  that  they  must  implement  their  aftreemeot  with  A. 
Hawkes  «.  Eastern  Co.  B.  Ca,  l&th  Not.  1862.  (Lord  Ch.)— 
(87)  p.  18.  ^ 

—  ittpase,  with  Option  to  Purchase— Acqolescenee— Or- 
cumstances  where  time  was  not  of  Uie  essence  of  the  con. 
tract,  or,  if  an,  was  waived.  P^  v.  Wisden,  16th  Nov.  185% 
(M.R)-(127)  p.  29. 

IMPRISONMENT,  WRONGOTTS— See  Jr«ster  owf  &rMat 

INNKEEPEB-See  Lodgtng^m-ketptr. 

INSURANCE:— 

"■  —  FIBE~Steam-engine  on  premisea  for  trial  Circoin 
atances,  where  the  policy  having  provided  for  the  nw  (oa 
giving  notice)  of  a  steam-engine  on  theiHemiaee  of  a  embiiiM- 
makor,  and  an  engine  having  been  introduced  (witiMfe  no- 
tice), by  way  of  experiment,  a  fire  took  place,  tlwogh  per- 
haps not  in  consequence — Htid,  this  being  a  breach  of  the 
condition  in  the  policy,  the  company  were  not  liaUe.  Qko 
p.  Lewia.  S«tfa  April  1863,  (Bn!h.)--(176)  p.  44. 

 GUABANTEE— Warranty  — Chei^  mi  ftnonan^ 

Circumstances  where  a  guarantee  company  tnanred  Me- 
lity  of  a  secretary,  after  being  told  that  nte  ecoonirt*  mrid 
be  balanced  every  fortnight;  but  this  not  amminttav  a 
warranty,  the  company  were  liable  notwithstandli^.  Bcb- 
ham  V.  United  Ouarautee  Company,  7th  June  183^  (Bsek.) 
-(10)  p.  3. 

 LIFE— False  Statementa— In  and  ^mit  (AteUv  the 
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deceMed  *'  io  and  ■boat  obuiniog  the  policy."  Tb«  policy 
was  nmrly  In  the  wul  term*,  and  provided  that,  if  any 
statements  made  by  A  were fftlae,  the  policy  vas  to  beToid.  A 
had  made  false  statemeots  iu  the  proposal,  but  the  policy  did 
not  state  that  these  were  warraoted — Seld  that,  at  the  trial, 
the  Judge  wai  wrong  in  leltioK  the  jury  that  they  rnuBt  Snd, 
not  only  that  faltt  siatemeots  had  been  made,  but  that  such 
statements  were  mattriat,  before  they  could  And  for  the  de- 
fendanu;  fbr  the  materiality  of  the  atatenienis  was  ex- 
pressly pat  out  of  the  question  br  the  policy,  Anderson  v. 
Fit^rald.  14th  July  1853,  (H.  of  Lords.)— (187)  p.  48. 

INSUBANCE,  LIFK— Annuity  Holder-Property  in  Policy- A, 
fur  the  loan  of  a  suni,  granted  B  an  annuity  upon  A's  life,  hehig 
interest  at  8  per  cent,  plus  an  annual  sum  to  insure  A's  lift*. 
Od  a  afterwards  paying  off  tlie  money — UM  ttie  poUvy  kept 
on  foot  by  B  belonged  to  B,  not  to  A.  Gotlieb  v.  Crancli, 
19th  July  1853,  (Cli.  Ap.)— (199)  p.  54. 

 MARINE— Ship  logged  in  Harbour — A  ship  becoming 

lodged  while  moored  in  harbour  is  not  lost  by  "  perils  of  the 
sea."  Magnus  o.  Buttemer,  S9th  Jan.  1852,  (C.  F.)— (28) 
p.  6. 

 Insuring  a  specillc  Legacy — Sec  "  Legaey." 

 Stranding  in  a  Harbour — Circumstances  iu  which  a 

ahip  was  held  to  have  been  Btmndcd  in  a  harbour  within  the 
meaning  of  a  policy  of  insurance.  Corcoran  v.  Gurney,  ISth 
Jan.  1853,  (Q.  B.>— (136)  p.  SI. 

■  ■  Seawortliiness — Time  Policies — In  voyage  policies  the 
rule  ii>,  that  the  seaworthiness  of  Uie  ship  is  implied  at  the 
commenoement  of  the  voyage ;  but  in  time  polides,  where 
nothing  is  said,  the  rule  is  the  reverse.  But  tt  is  still  unde- 
cided, when  a  ship  is  going  to  set  out  on  a  particular  voyage, 
and  a  time  policy  is  taken  instead  of  a  voyage  policy,  whe- 
ther seaworthiness  would  be  implied  at  the  commencement 
of  such  voyage.  Gibson  v.  Small,  8d  Juue  1853,  (H.  of 
Lords)— (186)  p.  48. 

  Total  Loss — Pirates  A  Thieves  —  Where  passengers 

murder  the  captain,  and  run  away  with  the  ship,  and  sociuse 
the  loss  of  a  sum  insured  on  such  passengers'  due  arrival,  this 
ia  a  loss  by  "  pirates  and  thiever,  and  the  lilce  perils  of  the 
sen,"  witliin  the  meaning  of  the  policy.  Nayler  «u  Palmer, 
7th  May  1853,  (Exch.)— (200)  p.  5-J. 

INTEUDIGT— Rwlway  Purpoan—Buildlngs  connected  with 

'  Railway — Wherean  interdict  was  refused  to  a  rwlway  com- 
pany  as  to  an  alleged  Illegal  use  of  buildings  connected 
therewith.  Warden  of  Dover  v.  S>  uth-Euteru  B.  Co.,  10th 
Feb.  1853,  (V.  0,  Kindersley.)— (67)  p.  14. 

  See  Trade. 

INTERNATIONAL— See  fi»ti^. 

nrrOXIOATlON— Drowning  one's  Bi'lf— A  person  indicted 
Ibran  attempt  to  commis  stiiclde  when  drunk,  acquitted, 
because  she  oould  not  hive  inUtiMto  Aoao.  H.  v.  Frances 
Moore,  16  Eng.  Jnr.TSa— (ll)  p.  3. 

L 

LANDLORD  AND  TENANT— See  Lea*e. 

LEASE — *'  Occupation  under  a  Lease" — Premises — "  Occupa- 
tion noder  a  lease  "  means  occupation  of  all  that  passes  under 
the  lease,  whether  in  actual  enjoyment  or  nut,  and  whether 
known  or  not  by  the  lessee  to  exist  at  the  time  of  the  lease. 
Wbittington  «.  Corder,  13tb  Nov.  1852,  (,V.  C.  Tamer.)— 
(l2a)p.S9. 

LEOACT— See  WUL 

  Legacy  Duty— Pacnity  to  Burden— Terce — Duty  held 

not  payable  on  an  inatrumcnt  exercising  a  faculty  to  burden, 
and  also  confirming  a  wife's  renunciation  of  terce.  Hennikcr 
ti.  Att-Gen.,  Nov.  1853, (Exch. Ch.)—(l29)p.  30. 

LIBEL  AND  SLANDER— Witness-Asking  meaning  of  Li- 
belloDS  Expression— Asking  a  witness  at  the  trial  what  he 
understands  to  be  the  moaning  of  tlie  expression  allege<l  to 
be  libellona,  cannot  be  allowed.  Duke  of  Brunswick  v.  Har- 
mer,  3  Car.  ft  Kir.  lo.— (69)  p.  15. 

  Acquiescence  in  truth  of  Lfoel — ^Evidence — Prior  Pub- 
lication— An  article  in  a  periodical  review  contained  charges 
against  A.  Afterwards  B  published  in  a  lecture  similar 
charges,  for  which  A  prosecuted  B  by  criminal  prasecuiion 
— Btld,  that  the  review  wis  not  admissible  evidence  to  shew 
that  A  had  silently  submitted  to  the  charges  it  contained, 
though  there  was  a  conflict  of  evitlence  as  to  their  troth. 
K  «.  Newman.  9Sd  Nov.  I8S3,  (Q.  B.)— (96)  p.  20. 

  CuDfldeatlallty—Co-Direclurs— Malice— A,  a  director 


of  a  company,  told  bis  co-directors  that  their  secretary,  B, 
had  been  dismissed  by  aootbsr  oompany ;  and  in  answer  to 
a  question  of  the  chalnmo,  A  stated  what  were  the  grounds 
which  he  (A),  being  also  a  director  of  that  other  company, 
knew — Ilttd,  this  was  a  privileged  communication.  Harris 
V.  Thomp»«n,22J  Nov.  1852,  (C.  P.)— (100)  p.  21. 

LIBEL  AND  SLANDER— Slander— Injury  to  one's  Trade- 
Special  Damage — To  say  to  one,  "  You  know  B  (a  trader) ; 
be  owes  me  money.  If  be  don't  make  an  arrangement,  I'll 
make  him  a  bankrupt,"  is  actionable,  and  no  proof  of  spedal 
damage  is  necessary.  Brown  v.  Smith,  16tb  April  1853, 
(C.  P.)— C14J)  p.  33. 

 ■ —  Puhlicatioa  to  a  Wife — Justification — Sending  a  let- 
ter to  A's  wife  containing  a  libel  of  A  is  a  publication,  and 
circumstances  where — Held  that  it  won  unjusti&able.  Wen- 
man  V.  Ash,  Stb  June  1853,  CC.P.)— (192)  p  M. 

LODGING- HO  USE-KEEPEB—Cul  pa— Lodger's  Goods  Lost 
—  A  boarding-house-keeper  ia  iiot  liable  to  the  same  degree 
as  an  innkeeper  for  the  loss  of  a  lodger's  goods,  uor  for  neg- 
ligence of  a  servant,  but  is  bound  to  use  only  the  same  care 
as  a  prudent  person.  Daucey  v,  Bichardson,  14th  Jan.  1853, 
(Nisi  Prius.)— (158)  p.  HI. 

M 

MANSLAUGHTER— Leaving  a  Buy  at  the  Engine— Nejili- 
gencc — One  may,  by  a  neglect  of  duty;  render  himself  liable 
to  be  convicted  uf  manslaughter,  or  even  of  murder.  R.  v. 
Samuel  Lowe.  8  Oar.  &  Kir.  123.— (77)  p.  16. 

 Surgeon's  Negligence — Evidence — Where  a  surgeon  is 

indicted  for  miinsUughtirr,  evidence  cannot  be  given  of  other 
caaee  where  gross  ignorance  has  been  displayed.  B.  v.  While- 
head,  3  Car.  &  Kir.  202.— (79)  p.  16- 

MARRIAGE— Restraint  on— Will— Widow— A  bequest  to  a 
single  woman  of  an  annuity  to  cease  if  she  marry  is  good, 
and  she  may  nwry  nevertheless ;  but  a  similar  craiditioD  Is 
not  void  if  annexed  to  a  bequest  to  the  testator^s  widow. 
Lloyd  V,  Lloyd.  4th  Marcli  1852  {Y.C.  Kindersley.)— (36 j 
p.  8. 

  Restraint  on — ^Form  of  Bequest — ^Testator  directed  an 

annuity  to  be  paid  to  Ann  K.  during  her  natural  Hfo,  "  if  she 
■hall  so  long  remain  sole  and  unmarried" — ffe/d  that  the  an- 
nuity ceand  when  she  married.  Ueath  v.  Lewis,  4th  May 
1853  (Ch.  Ap.)— (177)  p.  45. 

 —  Separation— Public  Policy — A,  by  antenuptial  contract, 

nettled  property  in  trust  on  his  son's  marriage,  to  pay  the 
rents  to  the  wife,  exclusive  of  the  jut  mariti,  during  their 
joint  lives ;  but  if  they  should  separate  for  any  cause,  theu 
to  pay  such  rents  to  the  husband  alone — Held  this  was  an  il- 
legal and  void  stipulation,  l>eiag  against  public  policy.  Cart- 
wright  V.  Oarcwright,  25th  May  1853,  (Cli.  Ap.)— (197)  p.  63. 

  Svfi  Sutband  and  Wife.  Wilt. 

MASTISR  AND  bEKV ANT— Servant  traveUing  with  Mus- 
ter— Losing  Luggage — If  a  master  and  servant  travel  toge- 
ther by  railway,  and  the  master  pay  for  both,  the  servant  &tn 
sue  for  the  iuss  of  his  own  luggage.  Marshall  v.  York,  New- 
castle, &  B.  B.  Ox,  1 5th  Nov.  1851,  (CP.)— (18)  p.  4. 

 Servant  disturbing  the  bouse— Wrongous  Imprison- 
ment— A  master  is  justified  in  giving  bis  servant  into  cus- 
tody for  making  a  nuise  and  disturbance  in  the  bouse.  Siiaw 
V.  Chairitie,  3  Cir.  &.  Kir.  21.— (74)  p.  15. 

 One  Servant  beating  another— No  servant  has  a  right 

Iu  beat  another  fellow-servant  for  neglecting  his  duty.  R.  v. 
Henry  Huntley,  S  Car.  ft  Kir.  142.— (,78)  p.  16. 

 ■  Governesd — Warning — A  governess  cannot  be  dismissed 

on  a  montli's  notice  like  a  domeaiic  servant.  Todd  v.  Kvl- 
lage,  iSth  Nov.  1852,  CExch.)— (83)  p.  17. 

 Hiring — Promising  to  get  another  Situation — ^Wliere  a 

master  promised,  if  he  should  give  up  business  within  seveu 
years,  to  use  bis  best  endeavours  to  procure  servant  similar 
employment.  Rust  v.  Nottidgc,  19thNov.  1852,  (Q.B.)— (131) 
p.  30. 

 ■  Negligence  of  Servant's  driving — A  master  is  only  lia. 

ble  for  the  negligence  of  his  servant  wlien  such  servant  is 
actuallv  engaged  In  tlie  business  of  the  master.  Uitclioll  v. 
Crasweller,  27th  Jan.  1853,  (C.P.)-<138)  p.  32. 

 Sub-contractor — NuisaBce— Culpa— If  A  employs  B  to 

do  a  lawful  act.and  B,  in  doing  it,  commits  a  public  nuisance, 
A  Is  not  liable,  because  he  did  not  order  the  nuisance  to  bo 
ownaiUted.  Peachey  r.  Rowland,  13th  JaiT.  IBM.  CCf^ 
(I57^p.  57.  Digitized  by  VZjODg[C 
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UASTEB  AMD  BEBVANT— See  Tht/L   NuiimM.  WiU. 

N 

KUI6AKCE — Public — Sub-contractor— I^eaTinff  Stones  on  tbe 
Street — A  contractor  cannot  be  made  liable  for  the  QDlswfui 
Bct  of  bis  aub-contractor.  OrertoD  r.  Freamta,  13th  Jan. 
1858,(0.P.)— (2fl)p.  6. 

 Glandered  Horn  in  Market— Infection— Where  ■  man 

is  indicted  for  briofiring  a  glandered  horae  into  a  public  place, 
it  it  not  neccBsarjr  to  prore  tliat  such  man  knew  the  disease 
coold  be  eommunicnted  to  niankind  by  infection.  R.  v.  Hen  • 
son,  4th  Nov.  1852,  (Q.Q.)— ([03)  p.  22. 

 Laying  Gas-Pipes — Interdict — A  riyal  gas  company 

applied  for  interdict  against  a  new  company  tearing  up  the 
streets  at  being  a  nuisance — auch  n<^nce  was  too  sligfat 
for  Court  to  interfere.  Attorney-Oen.  e.  Sheffield  Qda  Cu:i- 
sunera  Co.  16th  Feb.  1853,  (Ch.  Ap.>— <I56;  p.  37. 


<>ATH— Abjuration— "On  tbe  true  faith  of  a  Christian"—  j 
Udd  these  words  at  the  end  were  a  substantiTo  and  eisen-  ' 
tial  part  of  the  oath,  and  could  nut  be  oinitted.   Miller  v. 
Salomons,  19th  April  1S6S.  (Bxch.)— (39)  p.  161. 

P 

PARTNERSHIP— Copartnery  Deed— CommittM— Ultra  Vires  ; 
— Circumstances  where  the  committee  of  management  con- 
tracted debts  for  wliich  the  company  was  nut  liable.   Id  re  I 
St.  Geo.  Steam-Pocket  Co.  ex  p.  Crupper,  8lli  Dec.  1891,  | 
(Lord  Ch.)-i,24)  p.  6. 

•  Joint-Stock  Bank — Ddlusife  Reports  by  Directors —  ' 

Retiring  Partner — Wlicre  a  retiring  partner  was  not  liable  ! 
for  losses,  there  being  no  proof  of  actual  loss  when  he  retired.  ! 
Re  North  of  England  Joint-Stock  Bank  ex  p.  Holtnei,  2  De 
G.  M.  and  G.  113  —( 132)  p.  30.  | 

•  ProTlsional  Committeeman— A  provisional  committee-  j 

man  of  a  railway  company  provisionally  registered,  asked  i 
and  accepted  shares,  and  paid  a  deposit,  but  did  nothing  i 
moK—Hild  he  was  not  liable  to  au  action  by  a  creditor  of  I 
the  company.   Huttoo  v.  Bright,  3  H.  of  Lordu,  C.  341. — 
(133)  p.  31. 

 Provisional  Committeeman — Provisional  committee- 
men are  not  partners,  and  each  is  liable  only  in  so  far  as  ho 
has  contracted  tu  be  so.   Bataid  v.  Douglas,  19tli  Nor.  1852, 

(Q.B.)-tl69)  p.  87. 
 See  Agent  and  Client. 

PATENT — ^Foreigners  IttfHogjng — Foreigners  infringing  an 
English  patent  within  the  Enslisb  dominions,  are  liftWe  to 
an  action.  Caldwell  v.  Vanvliaseoger,  9  Hare  416.— (66) 
p.  14. 

■  Specification — Old  and  New— Observations  as  to  speci-  j 

flcatlons  where  the  patent  combines  what  is  old  with  what  is  1 
new.   Holmes  v.  London  fc  N.  W.  R  Ca,  24th  Nov.  1662, 
(U.P.)-(107)  p.  28. 

r  A  WNBROI^R— Fawn  Tickets— Name  of  Pledger— A  pawn- 
broker is  only  reqoired  by  tlie  act  to  ask  tbe  name,  &c.,  of  the 
penon  pledging,  and  write  them  down  as  given  httn,  and  is 
not  b')und  to  inquire  into  the  truth  of  the  representations,  j 
unless  he  has  reason  to  believe  them  false  (89  and  40  Geo. 
nr.,  c.  99.  §  6).  Attenbonnigh  v.  London,  6th  May  ]868,  I 
(BH!h.)-(142)  p.  88. 

PAYMENT  OM  CONDtTION— Honey  being  offered  to  be 
paid  on  a  condition,  keeping  the  money,  but  repudlatiDg  the 
condition.  Thomas  v.  Cross,  80th  AprU  1662,  (Exch.)— (46) 
p.  10. 

PEERAGE— See  PubUe  PoUey. 

PERJURY— Materiality  of  False  Oath— It  is  for  the  jury  to 
say  whether  the  oath,  grounding  the  chai^  of  perjury,  was 
material  to  the  point  at  issue.  K.  v.  Ann  Lavey,  8  Car.  & 
Kir.  26.— (71)  p.  16. 

POOR'S  ASSESSMENT— Statutory  Trustees— Public  Pur- 
p-tses — ^I'he  B  Dock  Trustees  built  workshops,  &c.,  on  part 
ot  their  land,  which  they  used  solely  for  tbe  purposes  of  their 
act,  and  for  no  personal  proflL  They  had  power  to  levy  tolls 
not  exceeding  a  certain  rate,  and  were  bound  to  expend  these 
and  their  other  proceeds  on  repairs,  and  in  paying  their  ser- 
vants, and  the  interest  of  their  borrowed  money — Held,  as-  < 
suming  that  they  held  Kha  buildings  for  public  purposes  only,  | 
still  these  must  be  rated  to  the  poor,  for  there  was  nothlog 


to  shew  tliat  aoy  statute  expressly  exempted  tbem,  or  thu 
the  tolls  coutd  not  supply  sulBdent  funds  to  p«y  the  pow- 
rates  and  other  charges.   B.  «.  Birkmhead  I>ock  Trueteu. 

8d  June  1852.  (Q  D.)— (116)  p.  26. 

FRESORIPTION  — Agricultural  Drain  —  Artificial  Water 
course — Prescription  does  not  aiq>ly  to  the  nae  oaf  a  water- 
course originally  made  forogricultaralpnrposesoiiljr.  QrAt- 
rt-x  V.  Hayward,  6  Exch.  Rep.  291.— (172)  p.  43. 
See  Agent  and  CUmt.  Bill. 

PRESUMPTION  OF  DEATH— See  Soidence. 

  OF  LEGITIMACY— WUl—Legw;y— A  left  a  legan 

to  B,  "  and  her  first  born  son" — Held,  that  though  A  kziev 
B  hati  ao  illegitimate  ton,  and  no  other,  yet  the  Imagat^  of 
the  will  seemed  to  contemplate  a  legitinuita  son  ooljr.  Dar- 
rant  v.  Friend,  6  De  G.  and  8m.  848.— <184)  p.  SI. 

PRINCIPAL  AND  AQEST—aM  Agent  arui PnttaptO, 

PROOF— See  Evidence. 

PUBLIC  HOUSE-Hoarsof  DivtneSetvice— "TheocDsl  beer 
of  the  afternoon  divine  service"  in  a  Licensing  Act — HMuai 
to  include  an  evening  service  at  half  past  6  am.  R.  c. 
Kdrpp,  28tb  May  1868,  (Q.B.)— (198)  p.  68. 

PUBLIC  POLICY— Judge  interested  in  Cauae— Wheo  a 
is  personally  interested  In  a  case,  he  should  retire  tnm 
Court,  and  not  merely  sit  and  take  no  part  in  the  d«ei«ku>. 
B.  V.  Justices  of  Suffiilk,  19th  AprU  1862,  (Q.B.)— ^40)  p.  9- 

 ■  Peerage — Coo<UtionB  annexed  to  Gift  void— Illcf^  Coo- 

diUoDS — It  is  contrary  to  tbe  public  good,  and  tbere&m 
illenl  to  bequeath  property  on  a  ooodition,  thai  the  le^Uw 
shah  forfeit  tbe  same,  unless  he  acquire  ajparticalar  title  of 
peerage  within  a  given  time.  I^erton  v.  Eari  of  Bionlow, 
19tb  AngUHt  1853,  (House  of  Lords.)— (193)  p.  61. 
■  See  Trade.   Marriagt.  Bailmijf. 

R 

RAILWAY— Allottee— Signing  Subseribera'  Agreement- 
An  allottee  signed  the  subscribers'  agreement  on  the  taiA  td 
the  directors  underukiug  to  return  the  whole  deposit,  if  the 
act  did  not  pass— ^eM,  as  between  him  and  the  other  slure- 
lioUters,  that  this  assuranee  went  for  ootliing.  being  incon- 
sistent with  the  deed.  Dover  Deal  B.  Co.,  ex  I'. 
Mowatt,  1  Drewry  247.— (171)  p.  43. 

  Completion  of  Line— Osoe  begun  must  be  Completed— 

(See  next  caie.)  K.  v.  York  &  North  Midland  B.  C<x,  l6.b 
Nov.  1852.  (Q.B.)— (106)  p.  23. 

■  —  Completion  of  Line— Though  never  began- Wbea  a 
Railway  Co.  have  obtained  an  Act  of  Farliatnent,  any  land- 
owner wliose  property  would  be  affected  by  the  ruilwAy,  bsj- 
oompel  llie  company  to  go  on  and  make  the  line,  tbougli  they 
have  never  ukeu  a  single  step  to  carry  out  their  poweie; 
and  they  cannot  evade  this  compulsitor,  except  by  obtainiag 
another  act  permitting  them  to  abandon  the  undertakings 
(See  Mxt  ca»e).  R.  «.  Lancashire  &  Yorksiiire  R.  Co.,  I6ili 
Nov.  1853.  (Q.B.)— (109)  p.  23. 

 Completion  of  Line — PermlsslTe.  not  Imperative — 

langusge  of  Railway  Aou  of  the  nsnal  form  as  to  tbe  eon- 
struction  of  tbe  line,  is  permissive,  and  not  impwrntivc; 
therefore,  a  part  only  of  the  line  may  be  constructed,  or  aoiw 
at  all.  Railway  Acts  are  not  oontraoti  with  tbe  public,  and 
cannot  lie  construed  as  such.  York  North  Mid  load  B. 
Co.  e.  The  Queen,  29th  April  1853,  (Exdi.  Clu)  (Q.B.)— 
(169)  p.  40. 

 Completion  of  Line— Capital  not  Snbscrihed — A  rail- 
way company  that  have  obtained  their  act,  cannot  be  eoa- 
pelled  to  make  their  railway,  if  the  whole  of  the  reqaiaite 
ca[Nlal  has  not  been  snbscrlbed  for,  and  the  company  okhpoi 
procure  It.  It  V.  Ambergate,  8to.  R.  Co-,  37tb  Jan.  I8BS, 
(Q.B.)-(HO)  p.  32. 

 Opening  for  Public  use — Special  Agreemeat— Ooa' 

Btruotion— Meaning  of  "from  and  immediately  after  tbe 
opening  of  the  railway  between  A.  &  G.  for  public  aae." 
Grantham  Canal  Co. «.  Ambergate,  &c.  H-  Ca,  tOtb  Uaj 
1852,(Q.B.)— (H)p.  19. 

I  Ultra  vires-k>ne  Railway  leasiDg  another,  Ac— Oae 

railway  company,  wfaose  act  binds  them  to  apply  their  ftands 
to  the  making  of  a  particular  railway,  CMUiot  pay  away  ttises 
funds  to  deft-ay  the  Parliamentary  expenses  of  another  rail- 
way they  have  agreed  to  lease,  however  benefimal  tkey  (MT 
think  the  bargain  to  be.  BaatApglian  B.  Ooi^s^  Bwlini 
Counties  B.  Co.,  SIh  it9l^i||Sbli9'^0®g4e 
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KAJLWAT— Ultra  Tirea— Leuing  an  Abandoned  Railwaj— It 
is  nninit  pnblic  poMcy  for  one  oompany  to  take  up  tlw  undvr- 
takinif  abandoned  by  another,  and  tberebir  continne  the 
wert  which  Farliament  had  conferred.  Great  Northern 
Co.  V.  Eastern  Counttea  R.  Ca,  9  Hare  306— (M)  P*  ^4- 
—  Ultra  Tires — Compensation  fur  Laud  not  required — A 
railway  company  agreed,  by  deed,  that,  in  the  erent  of  their 
railway  trill  passing  into  an  act,  they  would,  before  entering 
on  A's  land,  pay  him  £4900  parchase>money  for  43  acres, 
nnd  £7100  as  compensation  for  damage.  It  turned  oat  that 
tbey  never  entered  on  ttie  land,  and  did  not  require  it — Beld 
that  they  were  not  bound  (o  pay  either  of  the  abote  mm», 
and  that  if  they  had  bound  themselves,  it  was  uUra  viret  to 
do  so.  Gage  v.  Newmarket  B.  Co.,  Sd  Hay  (Q.  B.)— 
(114)  p.  26. 

RAILWAY  COMPANIES'  CLAUSES  ACT— Cattlo  ttray- 
iog  through  Fences  od  Line— If  A's  cattle  trespass  into  B's 
park,  and  then,  through  B'a  imperfect  fence,  go  upon  the 
railway  and  are  killed,  ttie  company  are  not  liable  to  A  either 
at  common  law  or  by  the  Railway  Claoses  Consolidation 
Act  <8  A  9  Yict.  c-  SO,  $  68.)  BIcketts  v.  East  ft  West  India 
Docks  R  Co.,  2&tb  April  185.^,  (C.  P.)— (45)  p.  10. 

 lUght  to  DcTiate— Tunnel— Under  tiie  Railway  Clauses 

Consolidation  Act,  if  there  Is  a  tunnel  marked  on  the  plan, 
the  company  have  no  power  to  deviate  the  line  at  that  spot ; 
but  it  seems,  if  they  do  wrongfully  deviate,  they  are  not 
bound  to  make  the  tunnel  on  the  altered  Hue.  Little  t>.  New- 
port, A.  &  H.  Bailway  Co.,  S5th  Not.  1859,  (C.  P.)— (95) 
p.  30. 

 One  Company  running  Engines  on  another's  Line— By 

the  Bailway  Clauses  Consolidation  Act  it  is  the  duty  of  a 
company  to  examine  engines  of  other  companies  running  on 
its  line.  Midland  Railway  Co.  v.  Ambergnte,  &c.,  R.  Co.  and 
Sastem  Junction  R.  Co.,  SSth  Jan,  1858,  (V.  C.  Wood.)— 
(160)  p.  87. 

 Tolls  for  use  of  Line— Use  of  Sutiona— OWter  Haum,  the 

payment  of  tolls  for  a  right  to  use  a  line  of  railway  does  not 
authorize  the  use  of  the  stations  on  it.  Same  case.— (261) 
p.  38. 

 Crossing  a  Highway — Wliere  a  railway  crosses  a  pnblic 

highwapr  not  on  a  level,  the  company  have  an  option  under 
the  Railway  Clauses  CooM^idatioQ  Act,  either  to  go  orer  or 
under  the  roAd,  and  this  option  exists  till  tbe  end  of  the 
period  allowed  to  complete  the  works.  R. «.  South-Eastem 
R.  Co..  Uth  July  1853,  (Qottse  of  Lords.)— (189)  p.  5a 

 See  Companitt'  Clautu  ContoUdation  Act. 

RESET  OF  THEFT— See  .ffffsManf  Wife. 

nOXSP—SeeAwtion. 

S 

SALE— See  Tmplmenl.   iShip.  Railirai/. 

SHIP — Bill  of  Lading— Carrier — Damage  by  Rats— Damage 
done  on  hoard  a  ship  by  rnts  is  not  within  the  exceptions  of 
an  ordinary  bill  of  lading,  and  the  shipowner  is  liable  for 
such  damage,  though  he  keeps  cats  in  the  ship.  Larerooi  v. 
Dmry,  16th  Nor.  1852.  (Excb.)— (81)  p.  17. 

 Bill  of  Lading— Authority  of  Mastei^Whcn  tlie  cap- 

bdo  has  once  signed  bills  of  lading  for  cargo  on  board  his 
Tessel,  he  is  ftmettu  t^eio.  Hubbersty  v.  Ward,  2Gth  Jan. 
1858,  tExch.)--(15l)p.  35. 

  Master  Belling  Goods  to  Repair — Where  a  master  sells 

goods)  to  repair  the  ship  at  an  intermediate  port,  oiHiervations 
as  to  tlie  liability  of  the  aliipowner  to  the  owner  of  sucli 
gnods.  AtkinEon  v.  Stephens,  17lh  April  165S.  (Ezch.) — 
(113)  p.  25. 

—  '  ■■-  Bottomry  Bond — Master  Murdered— British  Consul — 
The  crew  of  a  British  ship  mutinied  and  murdered  the  mas- 
ter and  boatswain.  On  her  reaching  a  port  the  British  Con- 
sul took  possession  of  Iier,  and  of  his  own  authority  gave  a 
bottomry  bond  on  her,  appointing  a  new  master — £Md  a 
Talid  bond.  The  Gyothla,  14tb  July  1852,  (Adm.  C>— (ISO) 
p.  »T. 

  Bottomry  Bond — Notice— Validitj- — A  British  Consul 

flndlog  a  Britiith  shtp  in  great  distress  in  a  foreign  port,  wrote 
home  to  tlie  owners,  stating  the  distress,  bnt  not  alluding  to 
the  necessity  of  repairing  her — Held,  this  was  suffidtnt  notice 
to  justify  tbe  advance  of  money  on  bottomry  bond.  Tlie 
Bonaparte,  31st  Dec.  1853,  (Adm.  C.)— (202)  p.  55. 

 Carrier- Fire  on  B<nrd — Wliere  nelghted  goods  are 

token  by  tbe  aMpowner's  aerranta  in  a  hired  lighter  to  be 


pot  on  board  previous  to  the  voyage,  and  are  lost  by  fire  in 
the  lightLT,  tlie  shipowner  is  liable,  at  common  law,  aa  a  car- 
rier, and  is  not  protected  hy  tbe  Statute  26  Geo.  III.,  c.  86, 
§  2.  Uorewood  v.  Fullock,  22d  April  1853,  (Q.B.)— (U3) 
p.  33. 

SHIP — Salrage— Two  sets  of  Salvor^Circttmstaocet  where  a 
small  schooner  was  found  to  be  first  salvor,  though  properly 
I  dispossessed  by  a  hired  steamer  sent  out  by  the  owners.  The 
Pickwick,  9th  Jane  185S,  (Adm.  C.)— (9)  p.  8. 

 —  Salvage — Estimate  oi  Salvor's  Serrices— la  considering 

salvage  by  flihing  vessels,  wliere  the  property  salved  is  not 
exposed  to  imminent  danger,  tlic  possible  profit  of  the  fishing 
is  not  to  be  included  in  the  award  for  the  service.  The  Nico- 
lai  Heinrich,  S2d  March  1853,  (Adm.  0.)— (173)  p>.  43. 

-  Maritime  Lien — Collision — When  one  ship  in  a  colli- 
sion iigures  another,  an  inchoate  lien  for  the  damages  done 
attaches  and  goes  with  Uie  former  ship  into  whosesoerer 
hands  it  comes,  whether  the  purchaser  have  notice  or  not. 
HHrroer  p.  Bell  (The  BUd  Bncdeugh),  84tli  April  1859,  (Privy 
C)-(3)  p.  2. 

—  Vendition- Vesting  of  Property— 'Measure  of  DatDages 
— On  a  contract  for  building  n  ship,  it  is  a  question  of  inteu  ■ 
tion  to  be  inferred  from  the  circuIn8tance^  whether  the  pro- 
perty pastes  beforo  the  completion  of  tbe  sliip  or  not.  Read 
V.  Fairbanks 8th  June  1853.— (191)  p.  50. 

3LANDER~Seo  Libel 

STAMP — Foreign  Unstamped  Document— See  ^fidimef. 

 Division  of  Common  Property— StaUng  true  Ooasider- 

ation — A  bond  was  given  to  secure  payment  of  the  true  con- 
sideration for  a  division  of  common  property — Htkt,  thoagli 
the  deed  of  divisi<»)  was  nut  properly  stamped,  and  did  not 
express  the  true  consideration,  that  nether  tlie  bond  nor  tlie 
deed  were  void  on  that  account.  Hennleker  v.  Hennieker, 
20th  Nov.  1862,  (Q.B.>- (93)  p.  SO- 

 One  Agreement  on  Back  of  Anotfaer^-One  agreement 

was  written  on  the  back  of,  and  referred  to  and  explained  an- 
other on  the  same  sheet  of  paper.  Tliere  was  a  proper  stamp 
to  each  taken  by  itself,  but  there  were  above  1030  words  in 
both  taken  together — ffeld,  that  each  was  to  be  looked  at  by 
itself,  and  the  stamps  were  right ;  bnt  if  the  ono  had  incor- 
porated the  other,  it  was  a  eatta  omittut  in  the  Stamp  Act?. 
Fishmongers'  Ca  v.  Dimidale,  16th  June  185S,  (Excl).)— 
(155)  p.  36. 

 See  Th^.  DOenture. 

T 

THEFT— Recent  Possession — Accounting  for — Circumstances 
where  a  man  having  lieen  indicted  for  stealing  a  mare,  he  was 
not  bound  to  account  for  its  possession  seven  months  beforf, 
such  possession  not  being  recent  enougli.  R  v.  Cooper,  16 
Eng.  Jur.  750,  (Cr.  Caa.)- (19)  p.  3. 

  Amotio — Animus  Furandi — ^Lost  Property — There  is 

no  such  tiling  as  a  mental  larceny,  and  an  honest  taking  of 
tbe  goods  cannot  be  converted  ex  post  fach  into  a  dishonest 
one.    B.  V.  Preslon,  22d  Nov.  1851,  (Cr.  Ap.)— (19)  p.  A. 

 Stealing  a  Receipt  Stamp — Property — Possession — A 

person  professing  to  pay  money  tables  a  receipt  stamp,  and, 
after  getting  it  signed,  runs  otT  with  it,  but  without  paying 
the  money — Bdd  this  was  not  a  stealing  of  the  piece  of  pnper. 
R.  V.  John  Smilh,  24th  April  1852,  QCr.  Ap.)--<43)  p.  10. 

•   Master  and  Servant — Concert  with  Servant— A  servant 

gave  his  master's  goods  to  A,  who  offered  to  sell  them  to  the 
master  again  as  bis  (A's)  own — Ueld,  there  being  previous 
concert  tot  ween  tbe  servant  and  A,  that  they  were  b<ith  guilty 
of  larceny.  R.  «.  Manning  and  Smith,  13th  Nov.  1852, 
(Or.  Ap.)— (101)  p.  22. 

 Taking  by  Mistake,  then  Keeping — A,  by  mistake,  took 

away  B'r  lamb  along  with  his  own  flm'k,  and,  after  finding 
out  the  misuke,  sold  it  as  his  own — Hdd  this  was  larceny. 
R.  V.  Riley,  22d  Jan.  1853,  (Cr.  Ap.)— (139)  p.  32. 

 Stealing  Gas— Ametio — Possession — Apai'lfor  gas  ac- 
cording to  meter,  and  he  inserted  into  his  own  entrance  pipe 
another  pipe,  wtUch  enabled  him  to  consume  gas  without  its 
passing  through  the  mtXet—Utld  ho  was  guilty  ^  stealing 
the  gas.   R  V.  White.  4th  Juoe  1853,  (O.  Ap.>-<163)  P-  46. 

 See  BtMbmd  and  Wife. 

TRADE  —  Restraint  on  Trade— Supplying  Ordecs- Place  of 
Business — An  agreement  by  A  not  to  carry  on  business  "  by 
himself,  agents,  or  otherwise  howsoevevT^tber^iredt^or 
indirectly"  at  C,  prevents  hiaigfliand^^l^k%)4iia«li& 


62 


INDEX. 


hy  penODi  at  C.  Tomer  «.  Eruis,  6Ui  June  185S,  (Q.B.) 
—(184)  p.  47. 

TRADE— Trade  Mark — Inrringement — A  woa  ordered  by  the 
Court  to  distiODtinae  using  a  certain  cutlery  trade  mirk.  A 
retained  the  mark,  but  superadded  the  words  "  celebrated 
cutlefy" — Bild  a  breach  of  the  order,  and  s  contempt  of 
Court.  Bodgers  r.  Norvill,  1st  March  1853,  (Ch.  Ap.)— 
(153)  p.  36. 

  Restraint  cq  Trade — BeasonableneiS — A  itipaljtion 

not  to  carry  on  the  book  canvaaung  trade  within  150  miles 
of  London  is  not  |inrea«onable.  Tallii  o.  Tallis,  12th  Jan. 
1853,  (Q.  B.)— (196)  p.  53. 

 Trade  Mark— Father  and  Boo — Property  in  Uark — 

Interdict — A  person  who  manofactnres  an  article  grown  fa- 
mous in  the  market  under  his  name,  is  not  entitled  to  an  in- 
terdict to  prerenk  another  person  of  tlie  same  name  who 
mannfaetiuM  s  rimilar  article,  and  calls  it  by  the  same  name, 
fkom  Klling  It,  If  acting  bonafide.  Burgess  v.  Burgess,  IStti 
March  1853,  (Ch.  Ap.)— 174,  p.  43. 

TRUCK  ACT  — Meaning  of  "Artificers"— An  artificer  is  a 
person  hired  to  labour  witli  his  hands  witliin  (1  &  2  W.  IV. 
c  37.)  Sharman  «.  Saunders,  seth  Jan.  1853.  (CP.)— (150) 
p.  85. 

TBITSTEE- InTestfng  Trast  FiiDd»— Rules  a^  to  fnTestment 

and  liability.  Bobinsooif.Bobiason,  32dDeo.  18S1,  (Ch.  Ap.) 
-(25)  p.  6. 

 Power  to  gire  Receipts — Bach  a  power  may  be  held  to 

be  implied  in  certain  circumstances  wliere  there  is  a  power  to 
sell.  Lock  V.  Lomas,  4th  Harcb  1852,  (V.C-  Parker)— (35)  p.8. 

-  ■  ■■  Insult  to  Trustee— Trustee  cannot  refuse  to  do  his  duty, 
because  an  apology  is  not  made  for  some  alleged  insult. 
Moore  v.  Prance,  9  Hare  299,  (V.C.  Turner.)— (63)  p.  l-l. 

 "  Unable  to  act" — ^These  words  in  a  will  do  not  inclmle 

thecareofa  trustee  going  out  of  the  jurisdiction  of  the  Court. 
In  rt  Harrison's  Trusts.   »th  Nor.  1852,  (M.R.)— <89)  p.  19. 

W 

WATER — Underground— Intercepting  Springs — DiggingWells 
— A  proprietor  who  digs  a  well  in  his  own  ground,  and  there- 
by intercepts  either  the  underground  watercourse  of  a  stream, 
or  the  secret  springs  which  feed  it,  is  liable  to  an  action  at 
common  law  by  a  mill-owner  using  such  stream,  Dickenion 
V.  Grand  Junction  Cnnal  Co.,  7  Exch.  Rep.  282. — (16)  p.  4. 

WILL  AND  LEGACY— Construction— Meaning  of  "  to  set- 
tle on  the  children  what  shall  be  deemed  prudence."  Eenner- 
ley  V.  Kcnnerley,  3d  July  1652,  (V.C.  Turner.)— (4)  p.  2. 

  Liferent  or  Pee — ^Doubtftil— In  cases  of  doubt,  the  Court 

leans  rather  to  give  the  than  a  liferent.  Scrirener  r. 
Smith,  17th  July  1852,  (Ix)rd  Ch.)— (5)  p.  2. 

  Construction — Whether  a  Trust  or  not— Circumstances 

where  a  gift  to  a  wife,  for  maintenanceof  herself  and  children, 
made  Iter  a  trustee  for  the  diUdren.  In  re  Harris,  7  Exch. 
Rep.  344.— (J  7)  p.  4. 

— —  ConBtmctioa— Sarrirors — Meaning  of  direction  "  to  pny 
renti  for  the  benefit  of  my  children  or  the  snrriTors  or  sur- 
▼iTorof  them,  In  equal  aharei  and  proportions,  share  and  share 
alike."  AshlbTd  v.  Hainw,  S8d  Hot.  1851,  (M.B.>— (30)  p.  5. 


WILL  AND  LEGACY— Constrnction— Trust  <a  not—"  To  my 
dear  wife,  Jane,  in  the  fullest  trust  and  confidence  that  sbe 
will  dispose  of  the  same  for  the  joint  beoeflt  uf  herself  and 
my  children,"  makes  the  widow  not  a  trustee,  but  gives  hn 
the  property  absolutely.  Webb  v.  WooUa,  26tb  A^il  1852, 
(V.  C.  Kindersley.)- (44)  p.  10. 

 Legacy — Moneys — ^tock  in  Funds — Stock  in  tbepoUic 

funds  passes  under  tho  word  "  mnrieys."  Walte  v.  CoMnbes, 
2d  Juhr  1852,  (V.  C.  Turner.)— (116)  p.  26. 

 Legacy-— Vesting — Survivorship— Meaning  of  "  to  ny 

children,  with  benefit  of  surFivorship  in  ihe  event  of  any  dv- 
ing  without  issue."  Tribe  v.  Newland,  5  De  G.  &  Sm.  23&— 
(121)  p.  28. 

 Legacy — Annuity  in  British  Funds — ^Testator  directed 

his  executors  to  purchase  for  A  an  anauity  of  £100  in  the 
British  "EanA—Beld  this  was  not  a  mere  liferent^  bat  a  per- 
petual annuity  to  A.  Kerr  v.  Middlesex  Hoapitalt  Xsth  Dec 
1852,  (Lord  Ch.)-(90)  p.  18. 

  Legacy — ^To  alt  my  Children,  except  (blank)— Gift  tr> 

all  my  grandchildren  except  (blank)  is  a  gift  to  the  grand- 
children as  a  clas».  Illingwortli  t>.  Cooke,  9  Hare  37,  (V.  C 
Turner.)— (59)  p.  13. 

 Misdescription — Legacy — Clurity — A  beqacattoadba- 

rity  in  seneral  terms  may  be  defined  hy  extrin^  cvidaoer, 
couple<r  with  the  context  of  the  wilL  General  Lying-ie 
Hospital  r.  Knight,  6th  IXc.  1851,  (H.  R.)— <S3)  p.  5. 

■  Misdescription — Mistake  of  Name — ^Examfile  of  the 

of  reasonable  certainty  in  construing.  Adams  o.  Juoef,  9 
Hare  48S,  (V.  C.  Turner.)— (66)  p.  14. 

  Misdescription — Reputed  Wife  of  G — ^Testntor  b^viiy 

O  to  be  married,  left  a  legacy  to  "  the  wife  of  At  the 
date  of  the  will,  though  Q.  hadVepresented  himeelfas  married 
to  a  woman  by  whom  he  had  children,  he  was  not  so — UM%ttt 
was  not  entitled  to  the  I^acy.  Re  Derenport'e  iVosts^  S2d 
Dea  1852,  (V.  C.  Stuart.)— (80)  p.  17. 

  Husband  &  Wifer-Wa<^— A  legacy  of  £700  was  left 

to  A,  and  B  bis  wife,  and  to  C,  in  equal  shares — SeU  that  A 
and  his  wife  counted  as  one  person,  and  took  only  £350,  half 
of  the  whole  sum.  Re  Thomas  Wytde's  Estate,  Sth  Sm. 
1852,  (Ch.  Ap.j— (91)  p.  19. 

  Servants'  Legacies — Gardener — A  legacy  of  two  years' 

wages  to  persons  '*  living  in  my  service"  at  the  time  of  my 
death  does  not  extend  to  the  gardener,  who  inhabited  a  cot- 
tage in  the  garden.   Vaughan  v.  Booth,  6th  March  Itio2, 

(M.  R)— (IS)  P-  9' 

  Servants'  Legacies — A  Year's  Wages — Meaning  of  "  to 

each  of  my 'servants  liring  with  me  a  year's  wages."  Black- 
weli  V.  Pennant,  9  Hare  551.  (V.  C.  Turner.)— (68)  p-  15. 

  Legacy — Lapse — Representatives — Meaning  rf  l^acy 

"  to  A  or  his  personal  represpntatives,"  Hewitsoa  e.  Toi- 
hunter,  4th  Dec.  1852,  (V.  C.  Stuart.)— (85)  p.  18. 

  Specific  Legacy — Insurance — Perishing  with  Testator — 
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NOTE. 


Thifl  DiOBST  is  deugocd  to  supplj  a  want  extcnsiToly  felt  by  the  legal  profesaioD  ia  Scotland,  fur  a  iHief  ani 
coDdensed  Beport  of  all  the  leading  cases  decided  in  the  English  Courts  in  those  bnnchra  of  (he  lav  which  are 
idenUeol  with  the  law  of  Scotland^  or  diffor  only  in  name,  ■ 

About  four-fifths  of  the  English  Reports  maybe  swd  to  be  valoelea  to  Scottish  lawyers,  being  those  ioTolriDg 
questions  which  turn  oithor  upon  points  of  practice^  or  upon  statutes  or  customs  which  are  peculiar  to  th«t  ooontry, 
and,  th«ref)»e,  have  an  importance  chiefly  local.  In  addition  to  this  drawback,  the  techAioal  terms  used  are  oflea 
so  unintcUigibla  to  the  generality  of  Scottish  readers,  that  this  circumstance  alone  leads  to  the  belief  that  the  bws 
of  the  two  countries  differ  more  widely  than  they  wUl  be  found  in  reality  to  do.  While  the  English  Reports  la 
cxtejiso  thus  conttun  too  much  useless  material  to  admit  of  their  general  circulation  in  Scotland,  the  ordinaTy  yearly 
or  half-yearly  Digests  published  in  England,  being  mere  reprints  of  the  rubrics  arranged  under  titles,  which  vary 
materially  from  those  familiar  in  Scotland,  and  thus  incroasa  the  diffioulty  of  finding  any  deared  information,  arc 
liable  to  the  same  oliiection ;  and  the  meagre  record  thoy  thus  fumiHh,  even  of  the  few  cases  that  are  oneful, 
prevents  the  deoisions  from  being  satisfactorily  comprehended,  or  nscfuHy  applied. 

The  present  Publication  is  designed  to  meet  the  special  requirements  of  Scottish  practitioners.  By  omitting 
entirely  the  cases  that  are  usoless,  and  stating  with  a  brief  particularity  the  oireumstances  under  which  those  that  arc 
useful  arose,  and  snlgiuning  an  extract  containing  the  pith  of  the  judgment  in  the  Judge's  own  words,  an  attempt 
has  been  made  to  compress  the  greatest  amount  of  solid  material  into  the  smallest  compass,  and  thereby  g^ve  a 
permanent  value  to  the  work.  The  opportunity  has  also  been  taken  of  ezpla'aing  all  English  technical  terms  by 
their  Scottish  equivalents,  and  of  arran^ng  the  cases  in  the  Index  oa  nearly  as  possible  under  the  titles  familiar  in 
Scotland. 

Whatever  may  be  the  qualifications  under  which  English  authorities  necessarily  require  to  bo  received  in 
Scotland,  it  must  obviously  be  of  no  small  use  to  bare  some  early  and  authentic  record,  at  a  trifling  cost,  of  the 
mulUfarious  discussions  of  the  same  first  principles  which  are  constantly  recurring  in  the  English  Courts,  especially 
.on  the  law  of  Bills  of  Exchange — Insurance — Shipping — Railways — ^Proof  or  Endence — Wills  and  L^cies — 
Partnership — Patonta — Copyright,  and  Mercantile  Law  generally,  as  well  as  some  parts  of  th|  Oriminal  Law,  and 
many  departments  which,  though  varying  in  a  few  points,  are  identical  in  others  with  the  law  of  Scotland. 

It  is  intended  that  this  Digest  shall  not  exceed  Four  Numbers,  including  the  Index,  but  it  is  cakulatwi  that 
Three  numbers  will  in  general  suffice.  By  producing  the  numbers  at  intervals  of  from  two  to  three  months,  all 
the  most  available  of  the  English  Reports  will  thus  be  aocesdble  in  Scotland  nearly  at  the  same  time  aa  they  arc 
generally  known  in  England.  As  all  the  cases  have  been  brought  up  to  the  present  time,  the  first  number  of  the 
next  annual  will  be  published  at  Christmas. 

J.  P. 

Templf.,  September  1853.  ^h'^k 


EDINBURGH:— PUINl-ED  BT  M.  ANOEBSON  ft  00., 
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